File No. __ 110667 Committee Item No. _

Board item No. . 1_ 3

COMMITTEEIBOARD OF SUPERVISORS
AGENDA PACKET CONTENTS LIST

Committee: . '  Date

Board of Supervisors Meeting Date . Q/agﬂ,_ :

Cmte Board

Motion
Resolution
- Ordinance

Legislative Digest -
Budget Analyst Report
Legislative Analyst Report
Youth Commission Report
Introduction Form (for hearings)
DepartmentIAgency Cover Letter and/or Report
MOU :
Grant Information Form

-~ Grant Budget :
Subcontract Budget
Contract/Agreement
Form 126 — Ethics Commlssmn
Award Letter

‘Application
Public Correspondence

v

O 0
DDDDDDDDDDDDDDDDED

OTHER.  (Use back side if additional space is needed)

4

-
A

Leaa\ Description
Ass'essor's Map
Stotement of Decislon

b

00000000
OOOOORS

Cdmpleted by:_Alisa Somera v | Date_ June 2, 2011
Compl‘eted by:. - ; Date

An asterisked item represents the cover sheet to a document that exceeds 25 pages
The complete documentg@? be found in the file. .



-—t .

© 00 N OO o N~ ow N

NN N RN N s o :
mhwm—\oco.m\rmaﬁa'ﬁjs

" ‘|l Supervisor Chiu
|BOARD OF SUPERVISORS

| FILE NO. 110667 . - RESOLUTION WNO.

[Authorlzmg the Use of Real Property Located at 701 Lombard Street - Joe DlMagglo
Playground Master Plan PrOJect] : . o

ResolUtion_authorizing the use of real property located at 701 Lombard Street

(Assessb_r’s Block No. 0074, Lot No. 001) for purposes cor\sistent with the Joe

'DiMaggio Playg'rfound'INorth Beach Library Master Plan Project; adopting

environmental flndmgs and findings of consrstency with the General Plan and City

Plannlng Code Sectlon 101.1.

WHEREAS On February 10 2004, the Board of Supervisors adopted Resolution No.
106-04 authorrzmg the acquisition of Lot 001 of Assessor's Block 0074, commonly known as
701 Lombard Street, San Francisco, which is miore partlcularly descrrbed in Exhibit A and
Shown in,Exhibit B, (the "Property”). A copy of said Resolution is on file with the Clerk of the
Board in File No. 031551, Copies of Exhibits A and B are on-file with the Clerk of the Board of
SuperviSOrs in File No..11_0667. Said Resolution and Exhibits are i'ncor_pOra_ted h'_erein by
reference; and, | o | | o '

] ‘WHE_REAS, Resolution No. 106-04 authorized the' acquisition of the Property “for the

{l[development ,and maintenance of open space under the Neighborhood Park Bond and Open |

Space Programs . .. ." and, - _
WHEREAS, The Joe DiMaggio Playground/North Beach Library Masteri Plan area
encompasses 701 Lombard Street, on the southeast corner of Lombard Street and Columbus |

Avenue (As-sessor’.s Block 0074, Lot 001); Mason Street between Lombard Street and

{Columbus Avenue; and the entire block boUnded by Lombard, Powell, and Greenwich Streets

and- Columbus Avenue, known as 2000 Mason Street (also known as 661 ‘Lombard Street),

(Asseseor’s Block 0075, Lot 001) (the "Project Area"). A copy of thhe Master Plan is on file
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with the Clerk of the Board of Supervrsors in File No. 110316 and is incorporated herern by

reference and,

WHEREAS lmplementatlon of the Joe DlMaggro Playground/North Beach Master Plan
Project (the "PrOJect") rnvolves a full street vacatron of a 195- lrnear-foot portlon of Mason
Street; rnterdepartmental transfer of the former street area to the Recreatlon and Park
Department; landscaping improyements in 'the former Mason Street right-of-way; construction
of an 8 500 square—foot branch library on 701 Lombard Street parcel and a portion of the
former rrght—of-way, demolrtlon of the existing branch lrbrary at 2000 Mason Street
excavatron renovation and reorganization of the playground features pursuant fo the Master

Plan rezonrng of 701 Lombard Street to Publrc Use and Open Space- Helght and Bulk drstrrct '

‘and other related actrons and,

WHEREAS On April 21,2011, ata duly noticed hearing, the San Francisco Planning
Commrssron adopted Motion No. 18323, finding that the Project was c:onSIstent on balance,

with the Crtys General Plan and pnorrty policies of Planning Code Sectron 101 1. Sard

|| Motion, including the Commlssrons findings in support of the Project, is in _Clerk of the Board

of Supervisors File No. 110312 and is incorporated he'reln by reference. This Board adopts .

the findings of the Planning Commission as its own for purposes of thev action contemplated in
this Resolution; and, | |

_ WHEREAS On Aprrl 25, 2011, at a duly noticed joint publlc hearrng, the San Francisco

| Public lerary Commrssmn ("SFPL") in Resolutron No. 2011-03, approved those portions of

'the Pro;eot within rts jurisdiction, lncludlng the demolition of the exrstrng branch llbrary at. 2000 :

Mason Street and constructlon of a new North Beach Library in the PrOJect Area. Said

| Resolution, mcludrng the Commission's fi ndrngs in support of the Project, is in Clerk of the

Board of Superwsors File No. 110312 and i is incorporated herein by reference and,

Supervisor Chiu . ' : :
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WHEREAS, On April 25, 2011, at a duly noticed joint public 'hearing, the S,an Francisco

| Recreation and Park Commission ("SFRPC"),_in' Resolution No. 1 1'04-023, apprOVed thos‘e

‘portions of the Project within its jurisdiction, including, but not limited to, approval of the

Master Plan and authorization to the SFPL to demolish the existing branch library and

construct a new North Beach Library in the Project Area. Said Resolution, including the

' Commission's findings in support of the Project, is in Clerk of the Board of Supervisors File

No. 110312 and is incorporated herein by reference; and,
WHEREAS, As part of San Francisco Recreation and Park Commission Resolution No.

1104-023, the COmmission also incorporated the Property (701 Lombard Street) and the

portlon of Mason Street to be vacated into the Joe DlMagglo Playground; and

' WHEREAS As set forth above SFPL and SFRPC propose to use the Prorect Area,
lncludlng the Property, for the publlc purpose of increasing open space, expansion,
lmprovement and reorganlzatlon of the playground features and recreatlonal facrlltres at the
Joe D|Magglo Playground -demolrshlng the_ North Beach Branch lerary and constructing a

new library, and related actlons and,

WHEREAS The Project will prov1de a new North Beach Branch lerary commensurate

’ wrth other branch lrbranes in the San Francisco Public lerary system coupled with an

increase in 3,200 square feet of library floor area, and increase onsite open space by 20
percent over existing conditions, or roughly 12,000 square feet of programmed recreatlonal
open space in one of San FranCISco S densest nelghborhoods The Project affi irms the |
neighborhood vision. of a hew library and expanded park developed through the involvement :
of hundreds of neighborhood residents who participated in master plan meetings and |

hearings. The Project provides a high quality civic and cultural 'space for the SUrrounding

communlty and members of the public through the conf'guratron of the new library and the

playground features of Joe DlMaggro Playground Wrth a connectlng plaza vrsrble with clear
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sight lrnes and access between the parks recreatlonal facrlrtles The Project also allows the

|l new l|brary project to proceed independent of the trmlng or availability of fundlng for the. park

|l renovation portron of the Master Plan and

WHEREAS The Project provrdes many benefits to the publrc and rmprovements fo the

'publrc facrlrtres rncludrng, but not limited to:

(a) Adds needed open space to North. Beach and Chinatown communities, an identified
“hlgh needs area” for the ‘addition of Open Space in the City’s General Plan As dlscussed in-

the Master Plan Envrronmental lmpact Report the area around the park is estlmated to have

B ‘approxrmately 0.45 acres of open space per 1000 residents, 95 percent below the crty-wrde

|laverage of 9 acres per 1000 residents. Many residents live in multl unit burldrngs with limited

or no open space such as yards and rely heavily or exclusrvely on public amenrtres such as
parks. A copy of said Envrronmental lmpact Report is on file with the Clerk of the Board of
Supervrsors in File No 110614 and incorporated here|n by reference; |

(b) lncreases over-all park open space fo accommodate an expanded and improved

chrldren S play area Wthh will meet new safety and ADA requrrements add new features

lIsuch as games and prcmc tables, and provide additional landscaprng and seatrng throughout

-|[the expanded park;

(c) lncreases park safety through a unified site design, by placing the children’s .

| playground in a more central part of the park and moying it away from the street and B

related-traffic at the park’s edge enhancing playground VlSlblllIy and supervrsron from the
clubhouse and other park areas; ‘ |

- (d) l.mproves the desrgn of the park facilities and their arrangem-ent on the site. By '.
rearrangrng the bocce, tennis courts and the childrer’s’ play area and adjusting the grades in
these areas, the entrre park is unified, wrth improved srte circulation, ADA accessrbrlrty and |

vrsrbrlrty This new park layout’ would strengthen connectrvrty bothr vrsually and functronally,

Supervlsor Chlu
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(e) Preserves current park features dunng the constructron of the new library and

allows for the reorganrzatron of such features and uses in an optimal way once funding for

park improvements is avallable

(f) Transforms one block of Mason Street from a street with Vehrcular traﬁ" c info publrc
park space. ‘ | \
(9) Strengthens the visual connection between the lrbrary and the park through the
creation of a new plaza open space on Mason Street; and ' -
(h) Promotes Objectrve 2 of the Recreation and Open Space Etement of the General
Plan (Policies 2. 1 2.2, 2.4) that aims to develop and marntaln a dlversn‘" ed and balanced '
citywide system of high quality publrc open space. The Master Plan increases publlc open
space and rntegrates park and library uses consistent with thrs objective; and, '
WHEREAS, The Property as described above, is requrred for the completron of the
Pro;ect and ’ _ o '
WHEREAS At the hearrng before this Board on October 21 20083, in support of this
Board s adoptlon of Resolution No. 106-04, the department heads of the City's Recreatlon and
Park Department and the SFPL testn" ed that acqursrtron of the Property would facrlrtate the

| Crtys efforts to increase green open space and enhance facilities at the Joe DlMagglo

Playground, as well as to expand the North Beach Branch lerary, and,

WHEREAS The former owners of the Property challenged the City's rrght to take the.
Property in the City's lawsurt to condemn the Property, Cn‘y and County of San Francisco V.
Coyne et aI San Francisco Superror Court No. 429018 (Eminent Domain Lawsurt) and

WHEREAS After a trial on the issue of the City's right to take the Property the San
Francisco Superior Court issued its Statement of Decision, in which the court concluded that
the City had the right to acquire the Property through eminent domarn, and that this Board s
decision to adopt Resolution No. 106-04 was supported by substantial evidence inthe - -

Supervisor Chiu
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administrative record, including evidence that acquiring the Property would provide additional -

| green space in Supervisorial District 3 and would help to expand the Nortli Beach Branch

Library. A copy of the Statement of De0|sron is on file wrth the Clerk of the Board in File No
110667 and is incorporated herein by reference; and, |

WHEREAS ‘California Government Code Sections 37350 5, 37351 37352 38010 and
40404 and California Code of Crvrl Procedure Sections 1240 010 through 1240.050, inclusrve

authorize this Board to acqurre any property necessary to carry out any of the powers or

Vfunctrons of the City by eminent domain, including the power to acqu1re property by eminent

: domain for open space, park and related uses and,

WHEREAS California Code of Civil Procedure Section 1240 680 provrdes that

: acquiring property for park, open space or recreatron area useisa presumed to be

approprrat|on for "the best and most necessary public use;" and
WHEREAS, As part of its adoption of various actions relatlng to the Proiect this Board

in Ordinance No. S , adopted environmental fi ndrngs_rn compliance with the

| California Environmental Quality Act (‘CEQA”) (California Public Resources Code sections

21000 et seq.) and local law. A copy of said Ordinance and supporting materials, including |
the environmental findings, is in the Clerk of the Boardof Supervisors File No. 11'0314. For
purposes of this Resolution, the l3_oard relies on such findings; and |
WHEREAS, This Board finds and determines that each person who is entitled to notice'
has 'b‘een given such notice and a reasonable. opportunity to appear and be heard on this date - ’

on the matter referred toin California Code of Civil Procedure Section 1245.245 in

| accordance with Calrfornia Code of Civil Procedure sections 1245.235 and 1245.245(c); now,

therefore beit . . _
RESO_LVED, That this Board Finds.that based on the findings set forth herein that the

use of':the'Prope_r_ty for the Project is consistent with the purpos.es set forth in Resolution No.

Supervisor Chiu
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Supervisor Chiu

106-04 and as evrdenced in the admrnrstratrve record before thrs Board when it adopted

Resolution No. 106- 04; and, be it o ,
FURTHER RESOLVED That to the extent that the use of the Property for the Project

is in any way inconsistent with the purposes for which the Property was _acqurred pursuant to
Res’olution No. 106-04, this Board authorizes the City's Recreation and Park De‘partment'and

the SFPL to use the Property for the publrc purpose of developrng and |mplementrng the

o Pro;ect and be it

FURTHER RESOLVED, That by at leasta two-thrrds vote of this Board pursuant to
California Code of Civil Procedure Sectrons 1240.030 and 1245.230, this Board finds and

determines each of the following:

1. The public interest and necessity require the Project; |
2. The Pro;ect is planned and located in the manner that will be most compatrble with
the greatest publrc good and the least private lnjury, and ‘

3._ The Subject Property is necessary for the Project.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

th,

-By‘:. é AVES]

{J/vuuh_/-
. \Wristert A. Jgnseh
Deputy City Atfoiney
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' Exhibit A

Legal description for the real property commonly known as
701 Lombard Street, San Franclsco, California (Assessor s Block 0074 Lot 001)

" THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY AND' COUNTY
OF SAN FRANCISCO, STATE OF CALIFORNIA, AND TS DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT OF INTERSECTION OF THE SOUTHERLY LINEOF
LOMBARD STREET WITH WESTERLY LINE OF MASON STREET; RUNNING THENCE .
SOUTHERLY ALONG SAID WESTERLY LINE OF MASON STREET 99 FEET AND 5-3/8
INCHES, MORE OR LESS; TO THE NORTHEASTERLY LINE OF COLUMBUS AVENUE;
THENCE NORTHWESTERLY ALONG SAID LINE OF COLUMBUS AVENUE, 128 FEET
AND 9 INCHES, MORE OR LESS, TO THE SOUTHERLY LINE OF LOMBARD STREET;
THENCE EASTERLY ‘ALONG SAID LINE OF LOMBARD STREET, 82 FEET AND 10
INCHES, MORE OR LESS, TO THE PO]NT OF BEGINNING. . -

BEING A PORTION OF 50 VARA BLOCK NO. 179
- Lot 001 Block 0074

' 1 b:ﬁxgiuse\kjgnscn\joe dimaggio playground\exhibit a.doc



Exhibit B

Assessor's Map for the real property commonly known as _ _
701 Lombard Street, San Francisco, California (Assessor’s Block 0074, Lot 001)

Alsnduse\ljensen\joe dimaggio playground\exhibit a doc
1008 , -
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» . San 'Francist.:- County Superfor Court

AUG 0 3 2006

l | ' LI, Clerk
SUPERIOR COURT OF CALIFORNIA Gonnozmzx L
- BY: Deputy Clerk -

COUNTY OF SAN FRANCISCO

CITY AND COUNTY OF SAN FRANCISCO

. Court No. 429018
a. mumc1pa1 corporation, . ‘ .

Plamtxff,

vs.

MARTIN J. COYNE, an individual,

)
)
)
)
)
)
i
MARGARET G. COYNE, an individual, = ) STATEMENT
BRIAN MURPHY O’FLYNN, an ) - . OF DECISION
individual, PENINSULA REAL ESTATE ) _ .
CORPORATION, a California corporation, )
PENINSULA BANK OF COMMERCE, a )
California corporation, all persons )
unknown claiming an interest in the )
Property, and DOES 1 through 100, )
inclusive, )
: )
)
)
)

Defendants. '

The above-entitled case came on regularly for trial on April 24,
2006, in Department 611 of the above—e'ntitl'ed court, the Hon_ofable Diane
Elan Wick, Judge presiding. Kristen A. Jensen, Esq., and Rafal Ofierski,

Esq., appeared as counsel for Plaintiff City and Countyvof San Francisco;

STATEMENT OF DECISION
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J onathan R. Bass, Esq., and Howard A Slavitt, Esq., appeared as counsel
for Defendants Martxn J. Coyne and Bnan Murphy O’Flynn

The court in Phase I of this eminent dor_nam. proceeding first |
considered pr‘eliminary issues separate from fair ntarket ralue to be

presented_ to the j-ury'in Phase II. 'Counsel agreed that after the court heard

emdence on the Phase I'i 1ssues, written legal bnefs and argument would be

subnntted to the court, and Phase I would be submltted to the court with the

.court 1ssu1ng a proposed. statement of decision that would determme

_ Whether a second phase of the tnal on fair market value of the property

would be presented to a jury. The ﬁhng ofa tentatwe statement of decision,
as well as the ttme reqmrements of Code of Civil Procedure sectlon 632 and |

California. Rule of Court, Rule 232, were waived by counsel until such time

‘as the court issued 1ts proposed statement of decision. A proposed

'statement of. demsxon Was entered on July 18, 2006 and Defendants’ fileda

request for an amended statement of decision on July 28, 2006. Plaintiff
responded to Defendants’ request on August 2, 2006. |
| PARTIES

A default Judgment was entered agalnst Defendant Margaret G.

,Coyne on September 3, 2004 A stlpulatlon between Plaintiff City and -

County of San Franc1sco, Defendant Martin J .?Coyne, Defendant Brian »’-
Murphy O’ Flynn; Defendant Peninsula Real Estate Corporation and -
Defendant Peninsula Bank of Commerce was entered into on A-pri.ljéO, '2_006.
While the stipulation direets_ how any judément or settlement proceeds' shall |

first be applied, the stipulation failed to address the status of the parties in

STATEMENT OF DECISION
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this action. Accordingly, Defendant Peninsula Real Estate Corporatien and
Defendant Peninsula Bank of Commerce remain as Defendants in this case.

REOUESTS FOR JUDICIAL NOTICE

Defendants requested that the court take _]udICIal notice of
sections 4 and 16 of the Charter of the City and County of San Franc1sco, .
the Urban Design (Part Ij Plan Element of the General Plan of the City and . |
County of San Francisco, and the Plaintiff’s reply memorandum of point_s
and authontles in support of its motion for summary adjudication filed in
thls action on January 15, 2005 There was no opposmon to the request by

Plamtlff Accordmgly, Defendants request is granted.

In connect10n with its motion in lzmme #3 the C1ty requested that
the court take judicial notlee of a page of the transcript from the hearing on

the motion for summary adjudication before Judge Quidachay on January

' 20, 2005. There was no opposition to the request and the court granted the

request.

MOTIONS IN LIMINE
Plaintiff filed nine motions in imine in Phase I of the trial.

Motion in limine #1 sought to éxclude evidence in support of

- Defendants’ loss of business goodwill claim. Ruling on this motion was

deferred during Phase I of the trial and will be addressed below.

Motton in lzmme #2 sought to exclude extra-record evidence re

_ the Defendants’ 8% afﬁrmatlve defense that the Plalntlff falled to comply W1th N

the Cahforma Enwronment Quahty Act. The court denied th1s motion on

May 9, 2006 and admltted extrinsic ev1dence of leg;slatlv d1scussmns and

- STATEMENT OF DECISION
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events leading to adoption of the Resolution of Necessity by the Board of |
SuperVi'sors; Commissioners’ or staff members’ personal opinions or _
understandmg of the project was excluded The court has" recons1dered this

ruling a_nd grants the motlon The extra—record evidence presented has not

been considered by the court in reachmg its dec1s1on on Defendants 8th

affirmative defense.

Motzon in limine #3 sought to exclude ev1dence re Defendants Ist

and 3td affumatlve defenses As to the Defendants 1st afﬁrmatlve defense

‘that the Plamtlff did not intend to devote the prOpe'rty to the purpose stated'

in the Resolution of Necess1ty, the court demed this motion on May 9, 2006
and admitted evidence in the admlmstratwe record and extnnsm ewdence
Ewdence of the motlves of members of the Board of Superv1sors to acquire
the property was excluded.

' As to the Defendants 3rd affirmative defense that the Resolution
of Necess1ty is contrary to the City’s Charter because the City’s Recreation
and- Park Department did not vote to appropnate Open Space Fund money to
acquire the property until after the adoptmn of the’ Resolutlon the court
admitted evidence that the Recreation and Park Dep'artment did not’
authoﬁze the open space funds. o |

Motion in Iimine #4 sought to exclude evidence of the Plaintiff’s

_ precondemnatlon conduct To the. extent that documents of the C1tys

alleged precondemnatton conduct are part of exh1b1ts marked for

’ ‘1dent1ﬁcat10n by the partles, the court discusses its ruhngs on exh1b1ts

below. -

STATEMENT OF DECISION

1011



10

11
12

13

14

15

- 16

17
18

19

20

21

22

23

24

»

Motion in limine #5 sought to exclude evidence of the Defendants
specific plan of development. The motion is gz'anted with respect to evidence

of possible occupation of the subject condorniniums by the Defendants or

- family members, or that the bu11d1ng might contain hand1capped—access1b1e

_ Un1tka The motion is demed as to ev1dence offered on the issue of loss of -

business goodwill.

Motion in limine #6 sought to exclude _eﬁdence of Plaintiff’s

" alleged motives and intent in acquiring the subject property. This motion

was denied on May 9, 2006 with the court admitting evidence in the
admm1strat1ve record and extrinsic evidence on the Plalntlft’s exerc1se of

eminent domain, but excludJng ev1dence of the motives of members of the

Board of Supervisors

Motton in limine #7 songht to exclude evidence of Walter Ricci’s
comparable sale No. 1. This motlon was denied on May 11, 2006

Motion in limine #8 s‘ought to exclude certain loss of business
goodwill evidence as a vsa_noti'on for the Defendants’ failure to preserve notes

taken by Defendant OFlynn at the depositions of the four valuation expert

' _witnesses. The motion was denied on May 11, 2006..

" Motion in limine #9 sought to exclude testimony of Martin Coyne
and Brian Murphy O’Flynn on the issue of property valuation: The court on
May 11, 2006 granted tlus motion as it relates to the Defendants offering any

eXpert- opinion testimony, but denied it as it relates to Defendants providing

* foundational fact testirnony.

STATEMENT OF DECISION -
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Defendants filed one motion in limine to exclude evidence of the

prices paid by the Defendants for the subject property.. The court granted

-the motion on May 1 l 2006 as it relates to the fan' market value of the

property, but demed the motion as it relates to valuauon of loss of busmess
goodw_ﬂl. | _ |
- EXHIBITS | | |
Plaintiff marked for identification Exhibits 201 through 242.
With its post-trial briefing, Plaintiff submitted Exhihits 243-245. Defendants

objected to Plaintiff’s Exh1b1ts 208(D), (F), and (K) on the grounds that they -

- contain hearsay Defendants objected to Exh1b1t 212 on the ground that Mr ‘

Amster s deposmon 1is hearsay and the. City had the opportumty to 1rnpeach

. Mr. Amster w1th h15 depos11:10n at trial. Defendants objected to Exhibits 214

and 215 on the grounds that they lack authentication, are hearsay, and are
u-relevant Defendants objected to Exhibit 229 on the grounds that it lacks

authentication. The court overrules the ob_]ectlons to Exhlblts 208(D), (F),

(), and 212. 214 215 and 229. The court sustams the ObjCCthl‘lS to

Y.Plalntlff’s EXhlbItS 214 215 and 229

Defendants marked for identification Exhibits 1 through 13,

Plaintiff DbjCCtS to Exh1b1t 1{F), 1(G), l(I), and l(J) on the ground that they

" are personal opinions of Ieglslators Plamtlff obJected to EXhlblt 19 on the

ground that it post-dates the Resolution of Necess1ty Plaintiff objected to
Defendants’ Exhibit 5 on the ground that it is umnte111g1b1e and to Exhibit 23 .
on the ground that it contains legal argumcnt The court overrules the

objecﬁons to Defendants’ Exhibits 1(F), 1(G), 1(I), 1{J), 19, and 23 and will
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Defendants filed one motr,on in limine to exclude evidence of the - N
prices paid b3'r the Defendants for the euhject property.' The oou_rt granted
the motion onlM'ay 11, 2066 as it relates to the fair market tralue of the |
property, bttt denied the motion as it retdtes to valuation of loss of business
goodwill. |

| EXHIBITS

PlaJntlff marked for 1dent1ficaﬁon Exhibits 201 through 242,

With its post-trial briefing, Plaintiff submitted Exhibits 243-245. Defendants

-objected to Plaintiff’s Exhibits 208(D}, (F), and (K) on the grounds that they

contain hearsay. Defendants objected to Exhibit 212 on the ground that Mr.
Amster’s deposition is hearsay and the.City had the opbbrtunity to impeach

Mr. Amster with his deposition at trial. 'Defendants objected to Exhibits 214

and 215 on the grounds that they lack authentication, are hearsay, and are -

irrelevant. Defendants objected to Exhibit 229 on the grounds that it lacks

authentication. The court overrules the objections to Exhibits 208(D), (F},

(X), and 212. 214 215, and 229. The court sustains the objections to

-Plamtlff’s Exhlb1ts 214, 2 15, and 229

Defendants marked for 1dent1ﬁcatlon Exhibits 1 through 13. |
Plaintiff objects to Exhibit l(F), 1(G}, 1{I), and 1(J), on the ground that they'
are personal opinions of legislators. PIaintiff objected to Exh1b1t 19 on the
ground that it poet~dates the Resolutioh of Necessity. Plaintiff objected to |

Defendants Exhibit 5 on the ground that it is un1ntelhg1ble and to Exhibit 23

on the ground that it contains legal argument. The court overrules the

objections to De_fendants’ Exhibits l(F), 1(G), 1(1), 1), 19, and 23 and will
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'Lizzy Hirsch’s deposition on the ground}tha’t the testimony represents her

' personal opinion, and is excludable under the court’s ruling on Motion in '

gi;vethose exhibits the weight to which they are entitled. The court sustains
the objection to Defendants’ Exhibit 5 as it is illegible and a duplicate of two
pages of P1a.1nt1ﬁ’s Exhibit 230.

Accordlngly, all exh1b1ts except for Plaintiff’s Exh1b1ts 214 215,

'and 229, and Defendants Exh1b1t 5 are adrmtted into evidence.

-OBJECT IONS TO TESTIMONY

Plaintiff objected to Defendants’ designation of testimony from

Limine #2. 'The court sustains the objec_'tion and excludes Lizzy Hir_sch’s

N

~ deposition excerpts with respect to Defendants’ 8t affirmative defense.

Defendants objected to the' testinlony of Chris-L. Carneghi and
David K. Bohegian‘ on the grounds that neithe;' ‘expert is qualitied to render
an opinion on the issue of whether Defendants are entitled to recover for loss
of busmess goodwﬂl The court overrules Defendants’ objections. The C1ty
offered. these experts to show that Defendants were attemptlng to recover for
speculatnre lost profits, not loss of busmess goodwill. The experts were
qualified to testify inthis 'regard and‘tneir testimony is adJnitted

ObJec’uons to other testunony and exh1b1ts made by counsel
dunng trial for which argument was not. presented in the parties’ Phase I
bnefs are deemed waived. |

Having cnnsidered the admissible evidence, argun1ents of .

counsel, and being fully advised, the court issues the following statement of - ‘

decision.
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PRIMA FACIE CASE

The Clty’s Board of Supemsors on Febmary 10 2004 adopted
Resolutlon 106-04 authonzmg the takmg by eminent domain of the property

located at 701 Lombard Street. Defendants h_ave faﬂed fo establ_lsh that in

| adopting the Resolution of Necessity the Board was inﬂuenced or affected by

. a gross abuse of discretion. Since the City made a prima facie case thatits =

eminent domain power could be exeroised when it established that the Board
of Supervisors adopted the Resolution of Necessity, the burden shifts to

Defendants to prove that the City d1d not have the nght to take the property

Cal Civ. Proc. §1245. 250(a).
. AFFIRMATIVE DEFENSES

Failure to Comply with the California Environmental Quality Act:

- Plaintiff argues that the Defendants waived.their 8% affirmative

‘defense that the City failed to comply with the California Environmental

. Quaht;r Act (CEQA) because the Defendants attempted to W1thdraw the1r '

adm1mstrat1ve appeal of the Planmng Department’s dec131on that the
acqm81t10n of 701 Lombard Street is categorlcally exempt from CEQA. Since -
the Board of Supemsors d1d not permit the Defendants to w1thdraw their
appeal and issued a decision Upholding the categorical exemption on its

merits, the court ﬁnds that Defendants exhausted their administrative

remedies and did not waive their CEQA defense

Defendants aIlege in their 8% afﬁrmatlve defense that the Clty :

has not analyzed or con51dered the 1mpacts or the cumulative impacts of

acquiring the subject property for park or open space use along with the

STATEMENT OF DECISION _
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categorical exemption.

12

' closure of the affected block of Mason Street, which is a reasonably probable

consequence of the acquisition of -the subject property,- Defendants’ pnmary
aréument 1n its Phase I br-iefs,_:howe_ver, is that the Cit)pr attempted to avoid
the environmental review process of CEQA by irnproperly deﬁning the scope
of the project to exclude the closing of Mason Street so as to qda.lify fo‘r a .

~

When a Defendant'raises failure to comply with CEQA as an

_ affirmative defense to a_condemnation proceeding, the standard of review is ’

the same as the 'standard.that would apply if the issue had been raised in a

petition for writ of mandate. Burbank-Glertdalé-Pasadena Airport Authoﬁty v.

 Hensler (1991) 233 Cal.App.3d 577, 588-89. Public Resources Code section

2] 168-governs- the standard of 'review When non-compliance with CEQA is
raised in a petmon for writ of mandate the court determmes Whether the -

act or d1V1s1on is supported by substannal evidence i in hght of the Whole

record. - In malqng that determination the court asks two questions:. 1)

whether the agency’s factual deterrmnatlons are supported by substant1a1 |
ev1dence, and 2) whether the agency proceeded in the manner required by
law. Western States Petr‘oleum Ass’n. v. Su‘perior Court (1995) 9 Cal.4th 559,
573. | | - -

In this case the'description of the property to be taken: by

eminent domam is 701 Lombard Street. The Board of Supemsors the C1ty s

: agency empowered to adopt a Resolutlon of Necesmty, adopted the findings

made by the City’s Du'ector of Plannmg that the aeqmsmon of 7 01 Lombard

Street is categorically exempt from environmental review under CEQA, the

STATEMENT OF DECISION .
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Board held a pubhc heanng on the acquxsmon 1ssues, a_nd then made a

factual determination that acquls1t10n of 7 01 Lombard Street by emment _

domain is necessary for pubhc use of the City for development and

mamtenance of open space.

After review of the administrative record this court ﬁnds that

there is substantial evidence to support the Board of Supemsors decision to

factually define the scope of the pl’O_]CCt as 701 Lombard Street

Exh1b1t 208(D), Board of Supemsors minutes in which, Paul
Maltzer (Planning Department) and Elizabeth Goldstein (Recreatlon
and Park Department) told the Board of Supervisors that the

. project was limited to the acqmsmon of 701 Lombard Street

Exhibit 208(G) Cover letter to the General Plan Referral from Gerald
Green (Director of the City Planning Department) to Larry Ritter
(Principal Real Property Officer) describing the project as o
acquisition of 701 Lombard Street, approximately 4,116 square feet

- Exhibit 208(J) Letter from Kenneth Winters (Director of Property)

and Elizabéth Goldstein to Allan E. Low (Defendants’ former
counsel) stating that the project is limited to-the acqms1t10n of 701

Lombard Street-

Exhibit 208(K) Memorandum from Paul Maltzer to the Board of
Supervisors stating that the project is the acqulsmon of 701
Lombard Street

" Exhibit 208(L) E-mail from Susan Hildreth to Larry Ritter telling

him not to go forward with plans for the street vacation

The project approvai ststes “[t]his General Plan Referral is
considering only the acquisition of Assessor’s Block 0074 Lot 001.
If a proposal to change the use of Mason Street is advanced another .

General Plan Referral will be necessary.” B0086.

The court recognizes the record reflects discussions by City

representatives that two adjacent City facilities, the Joe DiMaggio Playground

- and North Beach L1brary, might benefit by being physically connected to

STATEMENT OF DECISION
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70i Lombard Street and that several potential design configurations of the
properties-have included a component of vacating Mason Street as it is

adj acent to those properties. Nonetheless, there is ins_ufﬁcient evidence to

establish that the descriptioh of the property to be taken was imj:roperly

limited to 701 ’Lorr'lbard Street” to qualify for a categorical exemption so as

to avoid CEQA’s enmronmental review process or that it was reasonably

.probable that the City would vacate the affected block of Mason Street in the :

‘ future. o

Accordingly, the court fmds that at the tirne -of the 'Board’s
adoption of the ResOIution of Necessity that it was the ihtent of the City to
acquire 701 Lombard Street as a stand-alone open space. .Defendants have
failed to establish that the City improperly deﬁned the scope of the project to
exclude the cIosmg of Mason Street so as to quahfy for a categoncal

exemption. -

Gross Abuse of Discretion: |

| Defendants in their 3rd affirmative defense allege that the Board
of Supemsors adoptton or contents of the Resolutlon of Necessity were
without authonzahon and. mﬂuenced or affected by a gross abuse of
mscretlon They further allege that the Resolution of Necessity violates the |
Charter of the City and County of SanFrancisco because the Resolution -
authonzes the acquisition only for open space and only pursuant to the
Nerghborhood Park Bond and Open Space Programs and that the Recreatlon
and Park Comrmssmn voted not to expend public funds to acquire the

subject property.

STATEMENT OF DECISION :
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A gross abuse of dlscretlon in adoptmg the Resolution may be

shown by substant1a1 ewdence that the Board’s adoption of the Resolutmn |

was arbrtrary, capncrous, or entrrely Iackmg in evidentiary support. The
court s review is lnmted to a review of the agency’s proceedmgs no addmona.l
evidence may be admitted. Crty of Saratoga v. Hinz (2004) 1 15 Cal.App.4th,.
1202, 1221. L | | |

| After review of the admi'nistrative record, this court finds that - -

Defendants failed to prove that the Board of Supervisors lacked substantial

: "eviderice to adopt the Resolution of NecesSity or that at the time of the
adnumstratrve heanng the Board commltted itself to the takmg regardless of

~ the ev1dence presented This court further ﬁnds that there is substantlal

evidence in the record to support the Resolutlon s adoptton by the Board:

. Elizabeth Goldstein, the General Manager of the Recreation
and Park Department at the time, testified that 701 Lombard
Street could provide additional green space in District 3, one of
the most underserved districts for open space and parkland i in
the city. (B0408- B0410) . :

. Susan‘ Hildreth from the City Library testified that the
acquisition could help expand the North Beach hbrary
(BO410-0412).

e A number of North Beach residents testified at the Board of

Supervisors’ hearing that the neighborhood would benefit from
‘acquisition of 701 Lombard Street. B0403-B0528. '

Additionally, while Defendants make much of the fact that the
Recreation and Park Commission had previously decided not to ex'pend

Neighborhood P'ark‘B_orid and Open Space funds to acquire 701 Lombard
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Street ‘the Commission’s decision was not a determ‘ination that the

acqmsmon of the property was not in the public interest and does not defeat
the Board finding of necessﬂ:y to acqu1re the property for development and .
maintenance of open spac¢e. Since Cahforma Code of Civil Procedure section
1245 210 vests power in the Board of Supemsors to deterrmne whether the |
acqmsﬂ:lon of a picce of property 1s in the public mterest the Recreatlon and

Park Comm1s51on did not have the authonty to determine that the

acqms1t10n of 701 Lombard was not in the pubhc interest. That power

resided with the Board of Superv1sors and the Board exerc1sed.1ts power by
adopﬁng Resolution No. 106-04.

Impemussrble Purpose

Defendants claim i in ‘their 1st affirmative defense that the City
does not intend to devote the subject property to the stated purpose and in
their 5t affirmative defense that the.City’s purpose in Itaking the property is

to prevent Defendants from developing their specific development proj:ect

‘rather than for a park. :

" The Resoluti‘on_'of Necessit‘y states “the City intends to use the
property for the deveiopment and maintenance of open space under the
Neighborhood Park Bond and Operi Space Programs » Acqniring property .for '
open space isa statutorlly endorsed pubhc use. Cahforma Code of Civil
Procedure section’ 1240 680 states

“(a)...property is presumed to have been appropnated t‘or
the best and most necessary public use if the property is

appropriated to public use as any of the following: (1) A state
regional, county, or c1ty park, open space, or recreation area.”

)
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A necessary component of preserving property as open space is -

preventing development of the property.

Defendants have failed to establish by substantial evidence that

" the City does not intend to use 701 Lombard Street as open space.

LOSS OF BUSINESS GOODWILL

As part of the damages sought in this case, Defendants seek to
be compensated for goodwill of their real estate development pro_]ect allegedly

lost as a result of the City’s eminent domain action. Loss of business "

' - goodwill daniages may be sought by condemnees pursuant to California

Cede of CivilvPro'cedure section 1263.510. -

The City’s motion to strike Defendants’ claim for lost goodwill
was previously granted by the trial court, but that erd_er was vacated by the

First District Court of Appeal in a peremptory writ of mandate. Thus;

Defendants Were‘permitted to present evidence in Phase I of the trial on that

issue.
Code of Civil Procedure section 1263.510 provides for the

cqrnpensation' oi_' lost goodwill by an owner of a business conducted on the

property taken if the oWner proves all of the follewing'

(1)  Thelossis caused by the taking of the property orthe i 1nJury to
the remainder;

(2)  The loss cannot reasonably be prevented by a relocation of the
business or by taking steps and adopting procedures thata
reasonably prudent person would take and adopt in preserving
the goodwﬂl

(3) Compensahon for the Ioss Wlll not. be mcluded in payments
' under Secﬁon 7262 of the Govemment Code;

STATEMENT OF DECISION .
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- @) Compensation for the loss will not be duplicated in the
compensation otherwise awarded to the owner.

Whilé the owner of a business conducted on the property taken
shall be compensated for loss of goodwﬂl in a condemnation action, not every
person with an interest in property may recover for lost goodwill as a result

of an eminent domain proceeding.- In Redevelopment Agency. of the City of -

' Concord v. International House of Pancdkes,- Inc. (IHOP) (19‘92) 9 Cal.App.4th

1343 1350 the court held thata franchisor d1d not have a cla1m for goodwﬂl
asa result of a takmg of a franchisee’s restaurant The court reasoned that

the franchrsee not the franchisor, was the owner of the business conducted

on the property. The court also re_]ected the franch1sor S argument that it

was ent1t1ed to compensatlon because it actively pursued its own busmess

' 1nterests on the property. The court stated: “the Leglslature did not

authonze compensatlon for any and all busmess owners whose goodwill
might have been affected by the takmg ofa partlcular parcel of real property.
The Legslature has declared unambiguously that only the ‘owner of a-
busmess conducted on the property taken may claim compensatlon for Ioss

of goodw111 .

In thlS case Defendants have failed to meet the1r burden of

194 -

20

21

22
23

24

provmg that they are the owners “of a busmess conducted on the property
taken....” Code of Civil Procedure sectton 1263.510(a). The evidence is that

Defendant Brian Murphy O’Flynn, a fifty percent owner of the subject -

~ property, has been in the real estate development business for ten years.

Among the proj ects he is pia.nning or has worked on is the four-story
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- floor planned for 701 Lombard Street. Defendants presented no ev1dence on

 the business affairs or development projects of the other Defendant owner of

the property

Defendants currently receive income from a commercial tenant

| operattng a parkmg lot on the property pursuant toa month-to-month rental _
‘agreement, but Defendants have no real estate development office on the -
property and do not receive mail at that address. Wh11e the Defendants

' occas1ona11y park their vehicles on the property to review documents or

conduct meetmgs or use the1r cell phones to conduct busmess with others,

files contammg correspondence and documents are mamtamed elsewhere

and another address was used by Defendants when reglstenng their limited
11ab1hty corporat10n relating to the pI‘O_]CCt with the state
The purpose of Code of C1V11 Procedure section 1263.510is.

“unquestionably to provide monetary compensatlon for the klnd of losses

- which typlcally occur when an ongoing small business is forced to move and
" give up the beneﬁts of its former locatlon People ex rel. Dept of

Transportation v. Muller(1984) 36 Cal.3d 263, 270. Here, Defendants have

failed to establish that they suffered a loss of goodwﬂl typlcal of an ongoing

small business forced to move and give up the benefits of its former location.
Defendants have not shown that they lost patronage or name recognition as
-another business might if it was forced to move. Defendants failed to '

“establish the loss of any’ benefits that accrue to a business as a result of its

location, reputation for dependabil_ity, slh'll or quality, and any other

circumstances reSulting in probable retention of old or acquisition of new
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patrohage. Defendants have not shown that they lo'et anythmg other than
an amount rehiajning after the fa1r market value of the land, as well as
construction and marketing costs, are deductedrfrom the projected incom.ef
from the eale of the units( Sincev-the complex was ne_ver built or marketed

<,

and no units were sold, this._remairiing_ sum - labeled by Plaintiff as “profit”

and a porﬁon of which is labeled by Defendants as “goodwill” - is somewhat

speculative.

"‘ At the commencement of Phase I of the h'ial, this court deferred
ruling on Plaintiff’s motion in limine #1 to exclude evidence hy- the Defendants
in Phase Hl of the trial on lost business goodwill. Havmg hea.rd and rev1ewed
the evxdence the court at this tJ_me grants said mot10n as the court finds that

Defendants have not proved that the statutory requiremnents of Code of C1V11

‘ Procedure section 1263. 510 have been met and that they are ent1t1ed to

recover compensatlon for lost busmess goodwill.
Accordmgly, Defendants are precIuded from mtroducmg
evidence of lost business goodw111 in Phase II of this tna_l |

~ Although the Court determines that Defendants may not recover

for lost gbodﬁvill under Code of Civil Procedure section 1263.510 because

they were not conductmg a business on the property, Defendants have met
the other threshold reqmrements of the statute: ..

(1) " Defendants have shown that the loss is ca_uSed by the takihg of
the propertyl. But' for the taking of the property,kl'.)efendants' ﬁfould not have

lost future profits.
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(2) Defendants have shown that the loss cannot reasonably be .
prevented by a relocation of the busmess or by taking steps and adoptmg
procedures that a reasonably prudent person Would take and adopt in
preservmg the goodwill. Defendants business is the development of 701

Lombard and they could not have prevented the loss by relocatmg to

another site.

(3) Defendants have shown that compensation for the loss will not be

included in payments under Section 7262 of the Govermnent Code. . .

| Government Code section 7262 prOvides compensation for moving expenses,

lost personal property, and expenses to re-establish a business at its new

site. The compensation Defendants seek does not include any of these

payments.

(4) Defendants have shown that compensation for the loss will not be

duplioated in the compensation otherwise awarded to the owner.

Cornpens'ation for this loss will not be duplicated by compeneation that
Defendants will receive for the value of the land and the value of the permits

to build on the land.

. Dated: August 2, 2006

Judge of the Supenor Court
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