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FILE NO. 110594 ORDINANCE NO.

[Admlnlstratlve Code - Enforcement of Minimum Wage Laws by the Office of Labor
Standards]

Ordinance amending the San Francisco Adminietrative Code Sections 12R.5, 12R.7,

‘| 12R.16, 12R.17, 12R.18, and 12R.25 to: 1) enhance Office of Labor Standards

enforcement of the City'e minimum wage laws by clarifying agency access to places of

| employment; 2) require enforcement actions to be completed within one year, raising

|| the penalty for employer retaliation; 3) impose a penalty for failure to post minimum

wage' rates; 4) provide for posting notice to employees upon commencement of an
investigation and p'ublic posting of employer non-compliance with penalties; 5) provide
authority to immediately issue an administrative citation upon sufficient evidence of

certain violations; and 6) require industry-focused outreach materials for employees.

NOTE: Additions are smgle underlzne ztalzcs Times New Roman;
deletions are
Board amendment additions are. double underllned

‘Board amendment deletions are stnkethreugh—nermat

Be it ordained by the People of the City and County of San Francisco:

Section 1. The San Francisco Administrative Code is hereby arnended by amending
Section 12R.5 to read as follows: |
SEC. 12R.5. NOTICE, POSTING AND PAYROLL RECORDS.

(a) By December 1 of each year, the Agency shall publish and make available to
Employers a bulletin announcing the adjusted Minimum Wage rate for the upcoming year,
which shall take effect on Jannary 1. In conjunction‘with this bnlletin, the Agency shall by |
December 1 of each year publish and make available to Employers, in all Ianguages spoken .
by more than five percent of the San Francisco work force, a notice suitable for posting by
Employers in the workplace informing Employees of the current Minimum'.Wage rate and of

their rights under this Chapter.
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(b) Every Employer shall post in a conspicuous place at any workplace or job site
where any Employee works the notice 'published each year by the Agency informing‘

Employees of the current Minimum Wage rate and of their rlghts under this Chapter. Every -

'Employer shall post such notices in English, Spanish, Chinese and any other language

spoken by at least five percent of the Employees at the wOrkplace or job. site. Every Employer

" shall also provide each Employee at the time of hire the Employer's name, address and

telephone number in writing.

(c) Employers shall retain payroll records pertaining to Employees for a period of four

.'years and shall allow the Agency access to such records, with appropriate notice and e+«

_%a—l-ly—&g%eeable—m%e durmg business hours, to monitor compliance with the requrrements of

* this Chapter Where an Employer does not maintain or retain adequate records documenting

wages paid or does not allow the Agency reasonable access to such records, it shall be
presumed that the Employer paid no more than the applicable federal or state minimum wage,
absent clear and convincing evidence otherwise.

- (d) The Director of the Agency or his or her designee shall have access to all vlaces of labor

subiject to this ordinance upon appropriate notice and during business hours to inspect books and

records, interview employees and investigate such matters necessary or appropriate to determine

whether an Employer has violated any provisions of this ordinance. In the event an Employer refuses

to permit Agency access, the Agency may exércise subpoena power under Administrative Code Section

2A.23 to obtain access to books and records and may take any other investigative action permitted by

law.

Section'z. The San Francisco Administrative Code is hereby.amended by amending

~ Section 12R.7 to read as follows: ; : - »

| SEC 12R.7. IMPLEMENTATION AND ENFORCEMENT.
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| (a) Implementation. The 'Agency shall be authorized to coordinate implementation -
and enforcement of this Chapter and may promulgate appropriate guidelines or rules for such
purposes. Any guidel.ines or rules promulgated by the Agency shall have the force‘and effect
of\law and may be relied on by Employers, Employees and other parties to determine their '
rights and responsibilities under this Chapter. Any guidelihes or rules may establish |

procedures for ensuring fair, efficient and cost-effective implementation of this Chapter,

‘including supplementary procedures for helping to inform Employees of their rights under this

Chapter, for monitoring Employer compliance with this Chapter, and for providing

administrative hearings to determine whether an Employer or other person has violated the

requirements of this Chapter._The Agency shall make every effort to resolve complaints in a timely

manner and shall have a policy that the Agency shall take no more than one year fo settle, complete an

administrative hearing under Section 12R.7(b),or initiate a civil action under Section 12R.7(c). The

failure of the-Agen_cv to resolve a complaint within one year shall not be grounds for closure or

dismissal of the complaint,

(b) Administrative E'nforcement. The Agency is authorized to take appropriate steps
to enforce this Chapter. The Agency rrray investigate any possible violations of this Chapter by
an Employer or other person. Where the Agency has reas‘oh to believe that a violation has
occurred ‘it may-order any appropriate temporary or interim relief to mitigate the violation or
maintain the status quo pending completlon of a full |nvest|gat|on or heanng Where the
Agency, after a hearing that affords a suspected vrolator due process, determines that a
violation has occurred, it may order any appropriate relief rncludrng, but not limited to,

reinstatement, the payment of any back wages unlawfully withheld, and the payment of an

It addltlonal sum as an admlnlstratlve penalty in the amount of $50 to each Employee or person

whose rrghts under this Chapter were violated for each day efajaemen—rkereef that the violation

| occurre_d or continued. A violation for unlawfully withholding wages shall be deemed to
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continue from the date immediately following the date that the wages were due and payable
as provided in Part 1 (commencing with Section 200) of Division 2 of the California Labor
Code, to the date immediately preceding the date the wages are paid in full. Where prompt

ccompliance is not forthcoming, the Agency may take any appropriate enforcement action to

| secure 'compliance, including initiating a civil action pursuant to Section 7(c) of this Chapter

and/or, eXcept where prohibited by state or federal law, requesting that City agencies or
'departme_nts revoke or suspend any registration certifica—tes,' permits or licenses held or
requested by the Employer or person“until such time as the violation is remedied. In order to
compen‘sate't_h'e City for the costs of investigating and remedying the violation, the Agency
may also order the violating Employer or person to‘pay to the City a sum of not more than $50
for each day er-portion-thereof and for each Employee or person as to whom the violation
occurred or continued. Such funds shall be allocated to the Agency and shall be used to
offset the costs of 'impleme_nting and enforcing this Chapter. The amo.unts. of all sums and'
payments authori'zed-or required under this Chapter shallrbe updated annually for inflation,

"beginning January 1, 2005, usi‘ng tne inflation rate and procedures set forth in Section 4(b) of
this Chapter. An Employee or other person may report to the Agency in writing any suspected
violation of this Chapter. The Agency shall encourage reporting pursuant to this subsection
by keeping_confi,dential, to the maximum extent permitted by applicable laWs, the name and
other identifying intormatidn of the Employee or person reporting the i/iolation. Provided,
however, _that ‘with the authorization of such person, the Agency may disclose his or her name
and identifying information as necessary to enforce this Chapter or for other appropriate

purposes._In order to further encourage reporting by Employees, if the Agency notifies an Employer

that the Agency is investigating a complaint, the Agency shall require the Employer to post or

otherwise notify its Employees that the Agency is conducting an investigation, using a form provided by

the Agency.
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{c) Civil Enforcement. Thé Agency, the City Attorney, any person aggrieved by a
violgtion 'ofv this Chapter, any entity a member df which is aggrieved by a violation of this
Chapter, or any other person or entity acting on behaif of the public as provided for under
applicable state law, may brihg a civil action in a court of competent jurisdiction against the
Emp‘loYer_or other person violating this CHapter and, upon prevailing, shall be entitled to such
legal or equit'a.'ble‘ relief as may be appropfiate to remedy the violation including, without

| limitation, the_paymént of any back wages unlawfully withheld, thé pathent of an additional -
sum as liquidated damag'es iﬁ thé‘amqunt of $50 to each Empiloyee or person whose rights
under this Chapter-were violated‘for éach day erpertion-thereof that ’the violation occurred or
cohtihue_d,l;reins'tartement in employment and/or injunctive relief, and shall be awarded
reasonable éttorneys' fees and costs. Provided, however, that any person or enti{y enforcing
this Chapter on‘behalf of the public as provided for under applicable s_taté law shall, upon
'prevailing, be entitled only to equitable, injunctive or restitljtionary relief, a,nd reasonable
attorneys' fees and costs. | o |

C(d) Inte’rést. In any 'adminis:trative or civil action brought for the nonpayment of wages -

under this Section, the Agency or court, as the case may be, shall award interest on all due
and unpaid wages at the rate of interest specified in sUbdi\?iSion (b') of Section 3289 of the
California Civil Code, which shall acbfue from the‘d'ate that the wages Weré-due and payable
as provided in Part 1 (commencing with Section 200) of Division 2 of ‘the.:CaIifornia Labor

Code, to the date the wages are paid in full.

(e) Posting Notice of Violation. If an Emplover fails to comply with a settlement agreemeént

with the Agency, a final determination by an administrative hearing officer issued after hearing under »

Section 12R.7(b),), an administrative citation issued under Section 12.R.19, a decision made in an

administrative appeal brought under Section 12R.21, or judgment issued by the Superior Court, and the

- Emplover has not filed an appeal from the administrative hearing decision, administrative citation,,
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administrative appeal decision, or judgment, or the appeal is final, the Agency may require the

Emplover to post public notice of the Emplover’s failure to comply in a form determined by the Agency.

Section 3. The San Francisco Administrative Code is hereby amended by amending

Sections 12R.16,_12R.17 and 12R.18 to read as follows:

SEC 12R.16. ADMINISTRATIVE PENALTIES AND CITATIONS.

(a) .Administrétive Penalties; Citations. An administrative penalty may be assessed
for a violation of the provisions of this Chapter as specified below. The penélty may be
assessed by rhea-ns of én a'dministrativé citation issued by the Director of the Office of Labor
Standards Enforcement.

(b) Acministrative Penalty Amounts. In addition to all other civitpenalties provided
for by law, the following violations shall be subject to administrative penalties in the amounts

set forth beidw:

"VIOLATION PENALTY AMOUNT

Failuré to maintain payroll rebords or to retain payroll $500.00

| records for four years — Admmlstrative Code Section 12R. 5(c)

Failure to allow the Offlce of Labor S‘tandards $500.00

-Enforcement to mspect payroll records — Administrative

Code Section 12R.5(c)
Reta‘liation for exercising rights under Minimum Wage $509.—00 1,000.00
Ordmance —_— Adminlstrative Code [Section] 12R.6 The genal;v_

for retalzatzon is $] 000.00 per emplovee.

Failure to post notice of Minimum Wage rate — Administrative $500.00

Code Section 12R.5(b)
Subervisors Campos, Mar, Avalos, Chiu, Mirkarimi, Kim :
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The penalty amounts shall be inc"reased cumulatively by fifty percent (50%) for each
subsequent violation of the same provision by the same employer or person within a three (3)
year period.' The maximum penalty amount that may be imposed by adn*tinistrative citation in

a calendar year for each type of violation Iisted above shal‘l be $5,000 or $10,000 if a citation for

retaliation is issued. In addition to the penalty amounts listed above, the Office of Labor
Standards Enforcement may assess enforcement costs to cover the reasonable costs
incurred in enforcing the administrative penalty, including reasonable attorneys' fees.

Enforcement costs shall not count toward the $5,000 annual maximum.

SEC 12.17. VIOLATIONS

(a) Separate and Continuing Violations; Penalties Paid Do Not Cure Violations.

‘Each and eyery day that a violation exists constitutes a separate and distinct offense. Each

section violated constitutes a separate violation for any day at issue; If the person or persohs
tesponsible fot a vi’olation fail to correct the violation within the time period specified on the
citation and required under Sectiort 12R.18, the Director of the Office of Labor Standards
Enforcement rrtay issue subsequent edministrative citations for the uncorrected violation(s)
without is.euing-a,new notice as otherwise required by Section 12R.18(a). Payment of the
penalty shall hot_excu'se the failure to correct the violation‘ nof shall it bﬂer any further
enforcement action by the City. If penalties and costs are the subject of administrative abpeal
or judicial review, then the accrual of such penalties and costs shall be stayed Until the
determination of subh appeel'er review is final. | ‘

(b) Payments to City; Due Date; Late Payment Penalty. All penalties assessed
under Seetioh'tZR.16 shall be payable to the City and County of San Francisco.

Administrative penaltiés and costs assessed by means of an administrative citation shall be

due within thirty (30) daye'from the date of the citation. The failure of any person to pay an

Supervisors Campos, Mar, Avalos, Chiu, Mirkarimi, Kim )
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administrative penalty and costs within that tinﬁe shall result in the assessment of an additional
late feé The amount of the late fee shall be ten (10) percent of the total amount of the

admlnlstratlve penalty assessed for each month the penalty and any already accrued late

|| payment penalty remains unpaid.

(c) Collection of Penalties; Special Assessments. The failure of any person to pay

“a penalty assessed:by administrative citation under Section 12R.16 within the time specified

on the citation Conétitutes a debt to the City. The City may file a civil action, create and
impose liens as set forth'below, or pursue any other legal remedy to coIIeCt such money.
(d) .Liens. The City may-create and impose liens against any property owI]ed or

operated by a person who fails. to pay a penalty assesséd by administrative citation. The

| procedures provided for in Chapter XX of Chapter 10 of the San Franciéco Administrative

Code shali govern the imposition and collection of such liens.

(e) Payment to City. The Labor Standards Enforcement Officer has the aufhoritv to require

that payment of back wages found to be due and owing to employees be paid directly to the City and

County of San Francisco for disbufsement to the emplovyees. The Controller sh_all hold the back wages

in escrow for wgrkers whom the Labor Standards Enforcement Officer, despite his/her best efforts,

including any required public notice, cannot locate; funds so held for three vears or more shall be

- dedicated to the enforcement of the Minimum Wage Ordinance.

SEC 12R.18. ADMINISTRATIVE CITATION; NOTICE OF VIOLATION.

(a) Issuance of Citation. The Director or hzs or her designee has the authorztv to issue an

administrative cztatwn for any violation of Section 12R.6. The admmzstratzve citation shall be issued

ona form prescribed by the Office of Labor Standards Enforcement.

(be) Notice and Opportunity to Cure._In order to facilitate compliance, Tthe Director of

the Office of Labor Standards Enforcement (“Director”) or his or her designee may skati-notify

Supervisors Campoé, Mar, Avalos, Chiu, Mirkarimi, Kim - . .
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any person in violation bf the Code provisions identifiéd in Section 12R.16(b) of such violation
prior to the iséuahce_ of an administrative citation. Regardless of the manner‘df service of the
notice uhd.err Section 12R.19, the Director or his or her designee may post the notice of
violation by affixing the notice to a surface in a conspicuous place on property that i's (1) the

person's principal place of business in the City, or (2) if the person's principal place of

business is outside the City, the fixed location within the City from or at which the person

conducts business in the City, or (3) if the person does not regulafly conduct business from a
fixed location in the City, one of the following: (i) the location where the person maintains
payroll records if the notice of violation is for violation of Section 12R.5(c), or (ii) the jobsite or

othér primary location where the person's employees perform services in the City at the time

the notice is posted. The notice of violation shall specify the action required to correct or

otherwise remedy the violation(é). The pe'rson or persons responsible for the violation shall

be allowed not less than ten (10) days from the date of the notice of violation to establish that

no violation occurred or such person or persons are not responsible for the violation, or

correct or otherwise remedy the vidlation; provided, however, that the Director may, in his or

“her discretion, assign a longer period, not to exceed twenty-one (21) da'y.s, within which to

correct or otherwise remedy each viola't.ion, or establish that no violation occurred or such
person or‘“p-er_sons are not responsible for the violation. The Director may consider the cost of
correction ah'd fhe time needed to obtain information, docUménfs, data and records for
correction in-assigning a specific period of time within which to correcf or otherwise remedy -

each violation, or obtain and submit evidence that no violation occurred or such person or

persons are not responsible for the violation.

Supervisors Campos, Mar, Avalos, Chiu, Mirkarimi, Kim
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Section 4. The San Francisco Adrninistrative Code is hereby ah_jended by ame.nding

Section 12R.25 to read as follows:
SEC 12R.25. OUTREACH.

The Office of Labor Standards Enforcement shall establish a community-based

- outreach 'progrém to conduct education and outreach to employees._In partnership with

omanizatidns involved in the community-based outreach program, the Office of Labor Standards shall

create outreach materials that are designed for workers in particular industries,

. APPROVED AS TO FORM:

DENNIS J. HERRERA, City Attorney :

FEW /V\,.l

LINDA M. ROSS
puty City Attorney

g

By:
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LEGISLATIVE DIGEST

~ [Administrative Code — Enforcement of Minimum Wage Laws by Office of Labor Standards]

Ordinance amending San Francisco Administrative Code Sections 12R.5, 12R.7,
12R.16, 12R.17, 12R.18 and 12R.25 to (1) enhance Office of Labor Standards
enforcement of the City's minimum wage laws by clarifying agency access to places of
employment; (2) require enforcement actions to be completed within one year, raising
the penalty for employer retaliation; (3) impose a penalty for failure to post minimum
wage rates; (4) provide for posting notice to employees upon commencement of an
investigation and public posting of employer noncompliance with penalties; (5) provide
authority to immediately issue an administrative citation upon sufficient evidence of
certain violations; and (6) require industry-focused outreach materials for employees.

Existing Law

Administrative Code Section 12R provides for enforcement of the City's minimum wage laws
by the City's Office of Labor Standards

Amendments to Current Law

The proposed amendments would add additional penalties for violation of the minimum wage
laws and would grant the the Offlce of Labor Standards (“Agency”) additional enforcement
powers as follows: :

Under current Section 12R.5(c), the Agency has the authority to inspect payroll records with
appropriate notice and at a mutually agreeable time. Proposed new Section 12R.5(d) adds
investigative authority by providing that the Agency shall have access to all places of labor
upon appropriate notice and during business hours to inspect books and records, interview
employees and investigate such matters as necessary or appropriate to determine if a
violation has occurred. The new section also clarifies that the Agency has subpoena power -
under Administrative Code Section 2A.23 and may take any other investigative action
permitted by law. '

The proposed amendment to Section 12R.7(a) requires the Agency to.make every effort to
resolve complaints in a timely manner and take no more than one year to settle, complete an
administrative hearing or initiate a civil action, but failure to resolve a complaint within one
year is not grounds for closure or dismissal. :

The proposed amendment to Section 12R.7(b) eliminates language concerning penalties that
has caused some confusion. The proposed amendment provides that a violator would pay

- the City a sum of not more than $50 for each day there is a violation, and ellmlnates the
language “or portion thereof.” No substantive change is anticipated.

BOARD OF SUPERVISORS ,. . Page 1
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The proposed amendment to Section 12R.7(b), provides that if the Agency notifies an
Employer that the Agency is investigating a complaint, the Agency shall require the Employer
to post or otherwise notify its employees using a form provided by the Agency.

The proposed amendment to Section 12R.7 adds a new subsection (e) which permits the
- Agency to require an Employer to post public notice, using a form provided by the Agency, if
the Employer has failed to comply with a settlement agreement or adjudication of violation.

The proposed amendment o Section 12R.16 increases the penalty from $500 to $1000 for
retaliation for exercising rights under the minimum wage ordinance, and adds a $500 penalty
for failure to post notice of the minimum wage rate.

The proposed amendment to Section 12R.17 adds a new subsection (e) which provides that

the Agency has the authority to require payment of back wages to the City for disbursement to
employees, that the Controller holds the back wages in escrow, and that if the employee
cannot be found, after three years and any required public notice, the back wages may be
used by the City for the purpose of enforcing the minimum wage laws.

The proposed amendment to Section 12R.18 gives the Agency the authority to issue an
administrative citation for any violation of Section 12R.6 without going through the notice and
opportunity to cure procedure. The Agency, however, may use the notice and opportunity to
cure procedure if it decides that procedure will fac:lltate compliance. :

The proposed amendment to Section 12R.25 provides that the Agency shall create outreach

materials that are designed for workers in particular industries in partnership with
organizations involved in the community-based outreach program.

Background .Information

The Office of Labor Standards has the authority to enforce the City's minimum wage laws.
The proposed amendments add additional penalties for violation of those laws and provide
enhanced enforcement powers to the OLSE.
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SMALL Busmess COMMISSION Ci1TY AND COUNTY OF SAN FRANCISCO
OFFICE OF SMALL BUSINESS _ . EpwIN M. LEE, MAYOR

June 27, 2011

Ms. Angela Calvillo, Clerk of the Board
Board of Supervisors

City Hall room 244

1 Carlton B. Goodlett Place

San Francisco, CA 94102-4694

Re: File No. 110594 [Administrative Code - Enforcement of Minimum Wage Laws by the Office of
Labor Standards]

Small Business Commission Recommendation: Approval
Dear Ms. Calvillo:

On June 13 , 2011, the Small Business Commission (SBC) voted unanimously to recommend that the Board of
Supervisors approve BOS File No. 110594. ' :

The SBC finds that this ordinance will provide improved tools that will help facilitate enforcement of wage
theft violations. The SBC also supports provisions in the ordinance that will increase worker protections
against retaliation.

The Commission thanks Legislative Aide Hillary Ronen and Donna Levitt of the Office of Labor Standards for
their informative presentations to the Commission.

Sincerely,

7 d el

Regina Dick-Endrizzi
Director, Office of Small Business

Cc: Supervisors Campos, Avalos, Chiu, Kim, Mar, Mirkarimi
Jason Elliott, Mayor’s Office
- Donna Levitt, Office of Labor Standards Enforcement

SMALL BUSINESS ASSISTANCE CENTER/ SMALL BUSINESS COMMISSION
1 DR. CARLTON B. GOODLETT PLACE, ROOM 110 SAN FRANCISCO, CALIFORNIA 94102-4681
(415) 554-6408



