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| FILE NO. 110546 -~ ORDINANCE NO.

[Admlnistrative Code - Health Care Security Ordinance] o

Ord_i_nance amending the San Francisco Administrative Code by amending Sec-tion}s- _

14.1, 14.3 and 14.4 of the HealthCare- Security Ordinance to pr_oyide-‘that only amounts

actually'paid or irrevocably committe-d to ‘pay fo-r providing employee health care
services shall satrsfy the employer expendrture requrrements of the Ordinance, add an
employee notification requrrement and to modlfy penalty provrsrons

NOTE: ~Additions are szng[e underlzne zz‘alzcs Times New Roman
- deletions are s#- 2
Board amendment addrtlons are double- underlrned

B Board amendment deletrons are stﬁkethreugh—aermal

Sectron 1. The San Francisco Admrnlstratrve Code is hereby amended by amendrng

-Sections 14 1 14 3 and 14 4, to read as follows
1I'SEC. 14 1. SHORT TlTLE DEFlNlTlONS

@) Short tltle This Chapter shall be known and may be crted as the "San Francisco .

: .Health Care Secunty Ordrnanoe

(b) Def“mtrons ‘For purposes of this Chapter the followrng terms shall have the

) followrng meanmgs

(1) "Crty" means the Crty and County of San Francrsco

(2) "Covered employee" 'means any person who works in the Clty where such
person qualrF es as an employee entitled to payment of a minimum wage from an employer
under the: Mrnrmum Wage Ordrnance as provided under Chapter 12R of the San Francrsco

Admlnlstratrve Code and has performed work for’ compensatron for. hlS or her employer for

nlnety (90) days provrded however that
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_(_2 {a) From the effective date of this Chapter through December 31,

: 2007 “at least twelve (1 2) hours" shall be substrtuted for "at least two (2) hours" where such

' term appears in Sectron 12R.3(a);

(_1 &} From January 1, 2008 through December 31, 2008 "at least ten -
(10) hours" shall be substrtuted for "at least two’ (2) hours" where such term appears in
Section 12R.3(a); ‘ | -

L_Z (¢} Beglnnmg January 1, 2009 Mat least elght (8) hours" shall be
substltuted for "at least two (2) hours where such term appears in Section ‘12R 3(a) '

(D) &) The term "employee" shall not lnclude persons who are -

managerral supervrsorlal or confidential employees unless such employees earn annually -

under $72 450 00 or in 2007 and for subsequent years, the fgure as set by the admlnlsterrng -

.agency,

| (E) {e} The term "employee" shall not lnclude those persons who are "
elrgrble to receive benefits under Medicare or TRlCARE/CHAlVlPUS |
(_269 The term "covered employees" shall not rnclude those persons

who are "covered employees" as defined in Sectron 12Q 2.9 of the Health Care Accountabrlrty‘

' 'Ordrnance Chapter 12Q of the San Francrsco Admrnrstratlve Code if the employer meets the

requirements set forth in Sectron 12Q.3 for those employees and _
Ll & The term "Covered employees" shall not include those persons
who are employed by a nonprofit corporatron for up to one year as tralnees in a bona t"de

r

tralnrng program conststent wrth Federal law which tralnrng program enables the trainee to -

: advance lnto a permanent posntron provrded that the tralnee does not replace, drsplace or

_ 'lower the wage or benefits of any exrstlng position or employee

(H) Nor shall "covered: employees" include those persons whose -

employers verify that they are receiving health care servrces through another employer either
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* |l a nonprofit Corporatlon an employer for Wl‘llCh an average of fifty (50)

| expenditure” mean:

as an employee or by v1rtue of being the spouse domestic partner or Chlld of a‘nother person'

provided that the employer obtains from those persons a voluntary written waiver of the health

care eXpenditure requirements of thts Chapter and that such Walver i5 revocable by those

persons at any time.

(3) ”Covered employer" means any medium-sized or large business as defined

below engag[ng in busmess within the City that is requlred to obtain a valid San Francnsco

business reglstratlon certificate from the San Fran013co Tax Collectors otﬁce or, in the case of -

or more persons per
week perform work for compensation durlng a quarter Small busrnesses are not ‘covered
employers" and are exempt from the health care spendlng requrrements under Section 14.3

(4) "Employer" means an employlng unit as defrned in Section 135 of the

Caln‘ornra Unemployment Insurance Code or any person defned in Section 18 of the

Calrfornra Labor Code "Employer" shall include all members of a "Controlled group of

corporatrons" as deﬂned in Section 1563(a) of the Unlted States lnternal Revenue Code, and

the determination shall be made without regard fo Sectr_ons 1563(a)(4 and 1563(e)(3)(C

the Internal Revenue Code.

(5) ”Health Access Program” means a San Franmsoo Department of Public

’ Health program to provrde health care for uninsured San Francrsco residents.

- (6) "Health Access Program par’uctpant“ means any unlnsured San Francisco

resident, regardless of employment or rmmlgratron status or pre-existing condition, who is

enrolled by his or her employer or who enrolls as an individual in the Health Access Program

under the terms established by the Department of Publrc Health
(7) - Subject to the limitations set forz‘h in Secz‘zon J4 3(a), "health ’—’He&#k care

S any amount paid by a Covered employer to its oovered employees ortoa

| ,thlrd.party on behalf of its covered employees for the purpose of providing health care
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servrces for covered employees or relmbursmg the cost of such services for its covered
employees including; but not limited to (a) contnbutlons by such employer on behalf of its
covered employees to a health savings account as defined under sectlon 223 of the" Unrted
States lntemal Revenue Code or to any other daccount having substantrally the same purpose |
or effect wrthout regard to whether such contnbutlons qualify for a tax deductlon or are - |
excludable from employee income; (b) rermbursement by such covered employer to its
Covered employees for expenses lncurred in the purchase of health care servrces (c)

payments by a covered employer to a third party forthe purpose of prov1dlng health care -

| servrces for covered employees (d) costs incurred by a covered employer in the drrect

dellvery of health care services- to its covered employees and (e) payments by a covered

employer to the Clty fo be used on behalf of covered employees The City may use these
payments to: (i) fund membershlp in the Health Access Program for uninsured San Francrsco ‘ '

K residents; and (i) establlsh and maintain relmbursement accounts for covered employees

whether or not those covered employees are San Francnsco residents. Notthhstandrng any

‘other provrsron of this subsectlon "health care expendlture" shall not rnclude any payment

made dlrectly or |nd|rectly for workers compensatlon or l\/ledrcare beneﬁts

- (8) "Health care expendlture rate" means the amount of health care expenditure
that a covered employer shall be requrred to make for each hour paid for each of its covered
employees each quarter. The "health care expendrture rate” shall be computed as follows:

Ll te} From the eﬁ‘ectrve date of this Chapter through June 30, 2007

. ,$1 60 per hour for large businesses and $1.06 per hour for medium- snzed buslnesses

(B) (&) From July 1, 2007 ‘through December 31,2007, January 1, 2008

vthrough December 31,2008, and January 1, 2009 through December 31, 2009, the rates for

large and medrum-srzed busmesses shall i [ncrease ﬂve (5) percent over the expendrture rate

calculated for the preceding year
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(©C) From January 1, 2010 and each year thereafter the "health care
expendlture rate” shall be determlned annually based-on the "average Contrlbutlon for'a full--
time employee to the City Health Service System pursuant to Section A8.423 of the San
Francisco Charter based on the annual ten county.survey. amount for the appllcable fiscal

year, with such average contnbutlon prorated onan hourly basis by leldlng the monthly

' average Contnbutlon by one hundred seventy -two (172) (the number of hours worked in a.

month by a full- tlme employee). The "health care expenditure rate" shall be seventy five

-|percent (75%) of the annual ten county survey amount for the applicable fiscal year for large _

businesses and ﬁfty peroent,(SO%) formedmm—srzed businesses.

(9) "Health care services" means medical care, servlces» or goods that may

’quallfy as tax deduotlble medical care expenses under Sectlon 213 of the Internal’ Revenue

Code, or medical care, servroes or goods having substantlally the same purpose or effeot as

such deductible expenses ,

(10) "Hour pald" or "hours paid" means a work hour or Work hours for which a
person is paid wages or is entitled o be pald wages for work performed within the City,

including paid vacation hours and pa|d Sle leave hours but not exceeding 172.hours in a

single month. For salaried persons,_"h_ours _pald" shall be oaloulated based on a 40-hour work

week for a full-time: employee

B

‘ (1 1) "Large busrness means an employer for Wthh an average of one hundred
(100). or more persons per week perform vvork for oomp_en_sa’uon during a quarter. -
' (12) "l\/ledlum—siz_ed business" means an employer for whlch an average of |
betvveen.twenty(ZO) and ninety-nine (99) persons per week perform work for c'ompensatlon

during a quarter.
(13) ”Person" means any natural person corporatlon sole propnetorshlp,

partnershlp, assomatlon joint venture limited llablllty company, or other legal entity.
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(14) "Required health care expenditure" means the total health care
expendrture that a covered employer is requrred to make every quarter for all its covered
employees

(15) "Small busrness means an employer for which an average of fewer than

‘ twenty (20) persons per week perform work for compensatron durlng a quarter

SEC. 14.3. 'REQUIRED HEALTH CARE EXPENDITURES.
(@) Required Expenditures. |

LZ Covered employers shall make requrred health care expenditures to oron

‘behalf of their covered employees each quarter. The required’ health care expendrture for a

covered employer shall be calculated by multrplyrng the total number of hours pald for each of

its covered employees durrng the quarter (rncludlng only hours startlng on the frst day of the

calendar month followrng nrnety (90) calendar days after a covered employee's date of hlre)

by the _applrcable_ health care expenditure rate. In determlnlng whether a covered employer

ha'smade its required health care expenditures, payments.to oron behalf of a covered

| employee shall not be considered if they exceed the.fo'llovving amount: the number of hours

pald for the covered employee during the quarter multiplled by the appllcable health care .

expenditure rate. The City's Office of Labor Standards Enforcement (OLSE) shall enforce the

health expendlture requirements under thrs Section.

{2.) “Health care exgendiz‘ure " shall only include an amount irrevocably paid by a. "

| covered employer to a covered employee or toa z‘hz’ra7 party on behalf of a covered empZOLe An

amount z‘haz‘ is rétained by the employer or z‘hat may be recovered bv or rez‘w ned fo the employer Shall |

not constitute a valid “healih care expendzz‘ure ' An amoum‘ pazd toa thzrd parz‘y for the purpose of

reimbursing a covered employee for expenses mcurred in the purchase of health_ care services shall not

constitute g valid “health care expenditure” unless any unused funds carry over from quarter to

Supervisors Campos, Mar, Avalos, Mirkarimi, Cohen Chru Krm ' - S :
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quarter and from vear to vear and remazrz avazlable z‘o the covered employee or 1o a Survzvznjz spouse

regzsrered domesrzc partner, or dependem‘ for rezmbursemerzz‘ of future. heaZz‘h care.expenses.

- (b) Emplover Notice to Employees. Each covered employer ShaZZ provzde its covered

emplovees with a written notice of the emplover 0y obZz,gaz‘zorz under Z‘hzs Chapter l‘o make healz‘h car e

experzdzrures and how z‘he emplover is meez‘zrzg this oblzgaz‘zorz T he C’zrv Shall develop arzd prom

rules regardzrzg the corzz‘em‘ ‘and timing of the requzred noftice.

(c) {b} Additional Employer Responsrbrlrtres A covered employer shall: (i) marntarn
accurate records of health care expenditures, required health care expendrtures and proorc of
such expendltures made each quarter each year, and allow OLSE reasonable access fo such
records, provrded however that covered empioyers shall not be requrred to maintain such

records inany partrcular form and (u) provrde rnformatron to the OLSE or thé OLSE's

_ desrgnee on an annual basis: con’rarnrng such other information as OLSE shall requrre but :

OLSE may not requrre an employer fo provrde rnformatron in violation of State or federal
prrvacy laws ‘Where an employer does not mamtarn or retaln adequate records documentrng

the health expendltures made, or does not allow OLSE reasonable access to such records it

shall be presumed that the employer d|d not make the requrred health expenditures forthe

quarterfor whrch records are lackrng -absent clear-and convrncmg evrdence otherwise. The
Office of Treasurer and Tax Collector shall have the authority to provrde any. and all
nonfinancial rnformatron to OLSE necessary to fulfill the OLSE s responsrbllrtles as the
enforcing agency under this Ordrnance. Wrthregard to all such information provided by the
Officé of Treasurer and Tax Collector, OLSE shall be su_bject‘_to the confidentiality provisions

of Subsection (a) of Section 6.22-1 of the San' Francisco Business and Tax Regulations Code.

[ 1

Fol T
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SEC 14.4. AD’MINISTRATION AND ENFORCEMENT.

(@) The Crty shall develop and promulgate rules to: govern the operatlon of thls

Chapter The regulations shall include specn"c rules by the Department-of Public Health on

the operatlon of both the Health Access Program and the relmbursement accounts identified
'ln Sectlon 14.2(qg), lncludmg but not limited to elrgrbllrty for enrollment in, the Health Access
A-Program and establlshment of rermbursement accounts and rules by the OLSE for .

' enforcement of the obligations of the employers under this Chapter The rules shall also -

establish procedures for covered employers to malnta[n accurate records of health care

expendrtures and reqwred health care expendltures and provrde a report to the City without

' requrnng any dlsclosures of- lnformat|on that would vrolate State or Federal privacy laws. The
! rules shall further establish procedures for prowdlng employers notlce that they, may have

' v10lated thls Chapter a rlght to respond to the notice, a procedure for- notlﬁcatlon of the final

determlnatlon of a violation, and an appeal procedure before a heanng otﬁcer appointed by
the City Controller The sole means of review of the hearing officer's declsron shall be by ﬂlrng

in the San Francrsco Supenor Court a petltron for a writ of mandate under Section 1094 5of

"l the California Code of ClVll Procedure No rules shall be adopted t"nally untll aﬁer a publlc

hearrng ‘ ' .

(b) Durlng lmplementatlon of this Chapter and on an ongorng basis thereatfter; the City
shail malntaln an educatlon and advice program to assist employers wrth meetlng the
requrrements of this Chapter. | |

(c) Any employer that reduces the number of employees below the number that- would
have resulted in the employer being considered a ”oovered employer," or below the number :
that would have resulted in the' employer being considered a medium-sized or large bUSll‘leSS

shall demonstrate that such reductlon was not done for the purpose of evading the oblrgatlons '

| of thls Chapter or shall be in VIolatlon of the Chapter

Supervrsors Campos, Mar Avalos, erkanmr Cohen, Chiu, Kim . - -
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: _depnve any person of employment take or threaten fo take any reprrsal or refaliato

raise a rebuttable presumptlon of having done s

‘ quarre

" (d) lt'shall be unlawful for any employer or covered employer to deprive or th'reaten to

ry action

agalnst any person, or drrectly or indirectly lntlmldate threaten, coerce, Command or lnfluence

or attempt to mtrmldate threaten coerce, command or lnﬂuence any person because such

person has cooperated or otheanse participated in an actron to enforce mqurre about, or

lnform others about the requrrements of this Chapter. Taking adverse action against a person v

within nmety (90) days of the person 's exercise of rights protected under this Chapter shall

oin retallatlon for the exercise of such rlghts. '
(e) (1) T he City shall enforce the oblrgatlons Ofe#q}"s&lejv‘-ﬁ%’—élﬁd covered employers :
under this Chapter, and shaZl way lmpose admrnlstratlve penaltres upon eﬁqp%eyaﬂ—a%d covered

employers who fail to make required health care expendrtures on behalf of their employees _

v'»wzthm five days ofz‘he quarterly due date. The amount Of the penalty shall be gual to ﬁp—re—eﬁe—

and-eﬁeahaéﬁ%% the total expendltures that a covered employer farled to makepheﬁmple

hot Id,ta"cb er-made, butln any

- ﬂnfm/n\
G l.zux—u-‘ o7

event the total pe‘nalty for this violation shall not exceed 3100 £5666-69 for each employ_ee for

each guarz‘er week that the reguzredfbfek expendltures were are not made within five days ofthe

rly due date. The 31 00 penalty shall zncrease bV an amount cor respondzng z‘o the prior year's

incr ease‘ if any, z'n the Corisumer Price Index for urban wage earners and cZerzca_Z workers for the San

Francisco- Oakland San Jose C4 mez‘ropolzz‘an Staz‘zsz‘zcal areaq.

(2) For other violations of thls Chapter by employers and .covered employers
the administrative penalties shall be as follows For refusing to allow access to records, |
pursuant to Section 14. 3(b) $25.00 as to each worker whose records are in issue for each-
day that the violation occurs for the failure to malntarn or retain accurate and adequate
records pursuant to Section 14.3(b) and for the failure to make the annual report of

information requrred by OLSE pursuant to Section 14.3(b). $500 00; for vrolatlon of Section

Supervrsors Campos, Mar, Avalos, Mrrkarrmr Cohen Chlu Kim . |
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14.4(d) (retaliation) $100.00 as toeach person who is the target of the prohibited action for'

each day that the vrolatron OCCUTS; and for any other VIolatron not spemﬁed in this subsectlon'

H(e)(2), .$25. 00 per day for each day that the vrolatlon occurs.

(3) The Clty Attorney may bring a civil actlon to recover civll-_penaltles for the

| violations set fo-rth in-subsections (e)(1) and (e)(2) in the same amounts set forth in those

' subsectlons and to recover the City's enforcement costs, including attorneys' fees. -

4). AmoUnts recovered under this Sectlon shall be deposited in the Clty )

‘ General Fund

(f) The Clty Controller shall coordrnate wnth the Department of Publlc Health and OLSE

o to prepare periodic reports on the lmplementatron of this Chapter including partlcrpant rates,.

any etfect on services provided by the Department of PUbllC Health, the cost of prov1d1ng

E services to the Health Access Program partlcrpants and the economrc lmpact of the Chapters ,

provisions. Repo.rts shall be prowded to the Board of Supervisors on a quarterly basis for

quarters beginning July 1, 2007 through June 30, 2008 then every six months through June

130, 2010. Reports shall lnclude specific information on any srgnrtcant event affectrng the

-lmplementatlon of this Chapter and also include recommendatrons for rmprovement where -

needed in ‘Which case the Board of Supervisors or a commrttee thereof shall hold a heanng
wrthln thlrty (30) days of receiving the report to COl‘lSldel' responsrve action: |
(g) The Director of Public Health shall convene an advrsory Health Access Worklng

Group to provrde the Department of Publrc Health and the Health Access Program with expert 7

: ~_consultatron and direction, with rnput on members from the Mayor and the Board of

-Superwsors The Health Access Workrng Group shall be advisory in nature and may provrde

the Health Access Program with input on matters 1ncludrng settlng membershlp rates;

| desrgnmg the range of benefits and health care services for partlcxpants and researchlng

.utllrzatlon actuarles and costs

Superwsors Campos Mar, Avalos Mrrkarrml Cohen Chlu Kim
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- (h) The Department of Pubhc Health and the OLSE sha

- Supervisors by July 1, 2007, on the- development of rules for th

for the enforcement and admmlstratron of the employer oblrgatl

i report to the Board of
e Health Access Program and

ons under this Chapter The

Board of Supervrsors ora Commlttee thereof shall hold a heanng on the proposed rules to

ensure that partlcnpants in the Health Access Program shall have access to hlgh quahty and

culturally competent serwces.

APPROVED AS TO FORM:

DENNIS J. HERRERA, City Attorney -

THOMAS-J. OWEN
Deputy Clty Attorney

By: . O //mt// j/ Sin—
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" FILE NO, 110546

LEGISLATIVE DIGEST

, [Administrative Code — Health Care Security Ordinance] - ) RN

Qualifvinq_'-'l—iealth Care Expenditures”

~ The City's Health Care Security Ordinance (t'he_ "Ordinance") requires certain- o
employers located in the City to make "health care expenditures” on behalf of certain of their -
employees. A "health care expenditnre" is money paid by a covered employer to its covered

,'-The proposal would pr.ovide' that a "health care expendifure" would.o_nl.y include an-

o amount irrevocably. paid by an employer to an employee or to a third party on behalf of the .

employee. An amount that was designated as an expenditure but still held by the employer

o would not satisfy the Ordinance; nor.would an amount that was paid over to a third party but -

could Iater be recovered by or returned to the employer. And any unused amount would have :

. 1o carry over and remain’ available to the employee or a surviving Spouse, domestic partner or
dependent for reimbursement of future hedilth care expenses. - ‘ -

Notiﬁcaﬁon‘to_ Employees .

~ The Ordinance in its current form does not require emplqyers to provide specific notice -
 to their employees regarding what the company is doing on their behalf to comply with the
law. - o ‘ o '

The pr.oposalkweuld require the employer'to pro,\'/id\e its employees with a written notice
of the employer's obligation to make health care expenditures under the Ordinance and how »
the employer was complying with the Ordinance. o R

Supervisors Campos, Mar, Avalos, Mirkarimi, Cbnen, Chiy ;K:Lm o
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Enforcement

= Under current law the possrble penalties for failing to make the required hea!th care
expenditures include administrative fines in an amount up to one-and-one-half times the total

- expenditures that the employer failed to make 10 percent interest, not exceed $1, OOO for each
employee for each week that the expendltures were not made .

“Under the proposal, _the admlnlstratrve fine would be equal to the total expenditures
that a covered employer failed to make, not exceed $100 for each employee for each quarter
that the expenditures were not made within five days of the quarterly due date The $1OO

ﬂgure would be adjusted annually for inflation.

" Supervisors Campos Mar, Avalos, Mirkarimi, Cohen Chiu * Klm .
Page 2
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W SAN FRANCISCO : .
CHAMBER OF COMMERCE ~ Where smart business starts.

June 8, 2011 *

-~ 'Mayor Edwin lee. .. . ... . . - ' : S . - -
City Hall, Room 200 ' - ' R
. 1Dr. Carlton B. Goodlett Place - R -
San Francisco, CA 94102 :

Members, San Francisco'Board 6f Supervisors .
City Hall S ‘ o
- 1Dr. Carlten B..Goodlett Place, Room 244

San Francisco, CA 94102 :

Merhbers, San Francisco Small Business Commission

City Hall, Room 110 o A

1Dr. Carlton B. Goodlett Place ’ : . ;
San Francisco, CA 9410

Dear City Oﬁiciél,'

In early May, Supervisor David Campos introduced an amendment to San Francisco’s Health Care
Security Ordinance that would effectively eliminate the use of Health Reimbursement Arrangements
(HRA) and Flexible Spending Accounts (FSA), both of which were outlined as compliance options in the
Health Care Security Ordinance when it was originally adopted. We believe that the elimination of these
raccount options is unnedesSaw and will negatively impact those currently recei\/ing important
healthcare benefits. If Supervisor Campos’s leg_iélaﬁon’ is enacted unchanged, it would increase business
overhead, fercing employers to reduce the number of people they employ, the hours their em ployees
work and likely the quality of care and the current amouint of benefit, to which their 'employe.es have

‘access. :

Supervisor Ct_ampos’sv legislatio_n would change the definition of “health care expenditure” to exclude the -
- money put into HRAs, if the unspent portion of the HRA ever reverts back to the employer. The proposal

‘would effectively require businesses to manage health accounts for their past employees indefinitely,

resulting in a substantial increase in the administrative costs to businesses. Employers that use HRAs as

‘the primary means of compliance for Healthy San Francisco would see a significant increase in costs if

the legislation is enacted, adding an additional 10% - 15% to their labor costs, and hay'ing their health

care compliance costs more than triple. These additional costs will further put local businesses at ari

economic'and competitive disadvantage to competitors in neighboring counties,

-_ 235 Montgomery St., 12th :Flr., San Francisco, CA 94104 » tel 415392 4520/ fax 415 392-0485
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We believe the intent'of Healthy San Francisco is to provide health access to low income San Francisco
residents. HRAs are a flexible and cost effective tool for employees to access health care, and are in
complete compliance with Healthy San Francisco’s health care expenditure reqwrements In fact, of the .

£ 2,960 businesses in San Francisco that filed reports under Healthy San Francisco, 860 (or 29.1%) used

some form of a heaith reimbursement account. As a result a total of $13:3 million was spent by

“businesses in San Francisco to comply with this law, but for those businesses, the cost of compliance

under the new amendment would go up, on average, by 3% times. That translates to a debilitating cost
increase of around $49 miliion annually. : ‘ ' :

HOWever the uptake of mdlvrduals using thelr beneﬁts might be improved by requiring that employees

receive notice regarding their rights and benefits under the law. To that end, the business community -

" would support an even stronger notice requirement so that employees wxll know their benefits and how

they can access them. The notice could be provided on a quarterly baSlS to comcxde with the employers

quarterly: health care eVpendn‘ures

Fmally, The Patient Protection & Affordable Care Act S|gned into law in 2010 contains its own set of

-guidelines and requirements for employers, including an employer mandate that will have the same net

effect'and goal asthe Healthy San Francisco program. We should wait to see the results of the PPACA
before making any substantial modifications to-Healthy San Francisco. - :

San Francisco employees currently have the ability to use their beneﬁt‘s under the Healthy San Francisco
program, but if the intent of the amendment is to encourage employees not currently utilizing this
beneft to do so then we should work to strengthen the notice requirement to increase awareness.

N However, the legislation as currently proposed would have such a high price tag for employers that it

would force them to reduce their workforce and potentially close operations all together. We urge that
you oppose the current version of the leglslatxon and instead work with the business community and
other key stakeholders in San Francisco to create a more robust notice requ1rement »

~Sincerely, -

Jim-Lazarus

Sr. Vice President
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SMALL BUSINESS COMMISSION _
OFFICE OF SMALL BUSINESS > EDWIN M. LEE, MaYOR

June 20, 2011

" Ms. Angela Calvillo, Clerk of the Board
" Board of Supervisors -+ -

. City Hall room 244

I Cirlton B. Goodlett Place
San Francisco, CA. 94102-4694

Re: File No. 1105"46 .[Adﬁlinistrative Code—'HeaIth Care Secuﬁfy'Ordinan’ce]

‘Small Business Commission Recommendation: Do not recommend approval. Second
- Motion passed recommending that Reimbursemt_mt Account noticing requirements he
implemented. : :

Dear Ms. Calvillo:

On June 13 , 2011, the Small Business Comimission (SBC) voted unanimously to recommend that the Board of
Supervisors not approve BOS File No. 110546, ' o _—

The SBC does not support employers that are intentionally not notifying employees of their health )
reimbursement accounts. The SBC also does not support employers that do not allow employees to utilize their

-severely restrict the availability and use of reirﬁbursement account funds to their employees.

Although available data shows that only 7% of health care expenditures are speiit on reimbursement accounts,

figures also show that 29% of employers-use reimbursement plans as a full or partial means of complying with
. the HCSO. A disproportionate amount these employers are small businesses of less than 100 persons.
Therefore, this will not “level the playing field” and impact a small number of businesses, as claimed by the
ordinance proponeénts. Additionally, according to the Office of Labor Standards and-Enforcernent (OLSE), up
to half of the businesses in certain low profit margin sectors, including the restaurant and hospitality industries,

" may feel'the economic consequences of this ordinance,’

. plans to supplement a primary expenditure, most cases likely being a health insurance plan. Reimbursement
accounts are a reasonable option to fulfill the remainder of the mandate. Additionally, businesses that provide
health insurance to full time workers, or employees working over a certain hour threshold, may choose to
provide their very part time employees with reimburserment accounts. A health reimbursement account is often
the most equitable way to provide the mandate, both for the employee and the employer. '

‘The remaining numbers of businesses that use reimbursement plans are utilizing them as a primary means of
complying with the HCSO. If this ordinance is enacted; employers that use reimbursement accounts as the
primary means of compliance with the Health Care Security Ordinance may see their labor costs rise an
additional 10-15%. * As defailed earlier, the restaurant and service sectors are often users of these types of

SMALL BUSINESS ASSIS TANCE CENTER/ SMALL BUSINESS COMMISS/ON

1 DR. CARLTON B. GOODLETT PLACE, ROOM 110 SAN FRANCISCO, CALIFORNIA 941024681 .
. ‘ ' (415) 554-6408 | C :
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accounts. These businesses, often low margin, high labor operations, may be forced to cut staff, reduce hiring,
or may be pressured to close their doors. In addition to.direct pressure on the cost side, these additional costs
will continue to but these businesses at an economic and competitive disadvantage to competitors in
neighboring cities and counties. Small business retailers are at a particular disadvarntage as they must compete
with online and formula retail big box stores, located both inside and outside of San Francisco. :

Accordmg OLSE, the total relmbursement account expendltures are $62 million per year. Ofthis, $50 million
is currently not being utilized by employees. It has not been quantified what percentage of this $50 million is
being retained by the employee or returned to the employer. Spread out among less than 800, employers, the
economic impact could be upwards of $60,000 per.employer. . This will directly trarislate into jobs and
employee hours lost and jobs. This economic impact needs to be quantified as there will be a reduction of
."money being cycled back into the economy. The Commission recommends that an Economic Impact Report be
. completed to fully evaluate the impacts that this legislation will have on jobs and other factors of importance.
The Commission also has logistical concerns about these funds being held in perpetuity, including when
employees change jobs or move out of San Franclsco the State and even the Country.

The SBC strongly' beheves that requiring notiﬁcation of reimbursement account benefits provided under the
HCSO is a very important right that workers should be entitled to. The SBC passed a second motion at our
Jurie 13 meeting which récommends that employee noticing requirements be implemented to ensure that all
‘employees covered under the HCSO receive periodic notices and statements of their reimbursement account
benefits. The Commission believes that the increased notice will lead to additional utilization of the

" reimbursement accounts, without leading to an immediate $50 million impact on the economy. The San
‘Francisco Health Plan, in administering Healthy San Francisco reimbursement accounts has demonstrated that
increased notice and outreach has led to improved utilization of these accounts. In addition, the Commission
recommends that as a policy dlrectlon that the Board of Supervisors gives OLSE the tools to better collect data
to show how pervasive the practice of denying or withholding benefits to employees. Lastly, the Commission
requests that all parties affected by the HSCO, including small businesses and the Small.Business Commlssmn
be included in discussions to require noticing requlrernents or modify reportmg requirements. .

The Commlsswn thanks Superv1sor Campos for h1s presentation and engagement on the issue and for his
- commitment to work with the business community on this important issue. The Country is still in the worst
economic crisis since the Great Depression. Businesses are already preparing for national health care changes in
2014 and the impact of the Patient Protection & Affordable Care Act signed into law in 2010 is unknown.
Businesses will be working hard to meet this mandate over the next three years- while trying to stay in business.
Therefore, the Commission recommends agalnst sucha ma_]or change to the local level health care pohcy until

uthe effects of the natlonal reform are known.”
Sincerely, _

Regina Dick-Endrizzi
Director, Office of Small Business

cc. ‘Superwsors Campos Avalos, Chiu, Cohen Kim, Mar, erkarlml

Jason Elliott, Mayor’s Office |
Donna Lev1tt, Office of Labor Standards Enforcement

. SMALL BUSINESS ASS/STANCE CENTER/.SMALL BUSINESS COMMISSION
1 DR. CARLTON B. GOODLETT PLACE, ROOM 110 SAN FRANCISCO, CALIFORNIA 94102-4681
(415) 5546481
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Ordinance: Economic Impact _Nm_uo;
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July 13, 2011 | o | | \
Item #110546 .~ S \,

399



Introduction

Hjm Imm_ﬁj Care mmnc:.Q Ordinance AImmov Bgc_ﬂmm San
Francisco employers with 20 or more covered employees to
‘make defined mxnm:q_ﬁcﬁmm gnoﬁ jmm_% care on behalf of their
employees. _ |

Employers are m:oéma to fulfill their oz_@mso:m by making
“payments for employee. health insurance, paying into the City

Option, paying into a third party health SMBUc_amBm:ﬁmnno::ﬁm |

(HRAS) or other reimbursement anjm:_mBm

~ Under current law, employers may pay into an Ix> on Umjm:n of
employees, define allowable expenditures from the HRA, m:a
reclaim unused funds at the end of each year.

"The Qonomma _m@_m_mdo: would require an HRA's E:am 8 Um
rolled over from one year to the next. It would also require
enhanced noticing of employer requirements.
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Background:
HRA Allocations m:a mx_um:n__ﬁcﬁmm in NoHo

The Office of Labor Standards
. and Enforcement (OLSE) has
" analyzed how employers have

. L I responded to the HCSO o
Z,Czium% of mEU_ov\mﬁw using I_M)m o . mmo : mnmﬂam:@ requirement in 2010. =

>oooa5@ to OLSE, 860
employers allocated funds to

Total Amount >=oomﬁma to HRAs C\Y) . - $62.5 ~  reimbursementaccounts for at
-Total Amount Reimbursed to'Employees ($M) ﬁmh_ _Mw;wﬂmﬂﬁﬂmmﬁmmﬁ%ca ‘.

>30c3ﬁ Reclaimed by Employers ($M) B .%.mO..ﬂ allocated in moé.o.é.mm $62.5

401

million.’

Average Reimbursement Rate : : , - 20% However, only $12.4 million was.
_ S _ : , ‘ . spent by employees, allowing - .

. - . their employers to recover $50.1 -

. _ - , million or 80% of their required- ‘

.. mxnm:a_éam. , . /

Under the oc:msﬁ law, .
, _ . . employers that choose the HRA
’ o o - - option, and do-not roll the
. . - . balances over, are effectively
~ able to pay a lower amountper
worker than those that choose
other forms of expenditure.

4 Source: OLSE .
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i Private Insurance
w3 City Option
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It is not known how the $50
million difference between

- allocations and expenditures

breaks down across different
sectors of the San Francisco
economy.

n 2008, the Accommodations

and Food Services industry,

Retail Trade were the largest

users of the HRAs as their
primary type of expenditure.

Itis also not known how much

of the difference is in HRAs
that already roll over from one
year to the next, so the $50
million figure is a maximum
potential additional- _
expenditure by employers.
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The legislation will increase the effective amount employers pay under the HCSO, ‘
particularly in industries that rely heavily on HRAs, such as Food Services, Accommodation, .
and Retail Trade. Specifically, up to $50 million that may now reclaimed by employers will - /
remain in employee accounts. This will effectively raise the cost of labor in San Francisco for |

- these affected industries. It is not known exactly how the $50 million is split across
industries. o o e - )
The mandated HCSO benefit will reduce wages slightly at impacted employers, because
demand for workers will slow, while workers will accept somewhat reduced wages in
exchange for the benefit. In.effect, some of the $50 million increase will be paid by workers
in the form of lower wages, though this change should not be assumed to happen

. immediately. However, the QJ\m minimum wage law limits the extent to which lower wages
can offset higher HCSO expenditures. It.is not known exactly how much of the additional
cost will be eventually borne by employees, nor-how fast the labor market will adjust to _
lower wages. . S L - :

~On January 1, 2014, employers with 50 or more employees will be required to provide

health insurance to full-time workers or pay a fine. This federally-mandated expense will
significant minimize employers” additional responsibilities under the HCSO, but it is not
possible to quantify by how much. For this reason, this analysis projects the economic

403
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Economic Impa niumnﬁo_\\m.“, Spending Benefits

no<m8m_ employees with Ix>m will receive up 8 an mgg_co:m_ $50 3_:5: for
eventual health care spending. However, due to the anticipated wage decrease, | - /
they will have slightly less to mum:g on non-health care @oo% and services. |

mBG_o«\mﬂm who select the City oUgo: have Medical Reimbursement Accounts
(similar to HRAS) established for their non-resident employees. These accounts
allow for a broad definition of medical needs, and do roll over from one year to -
the next, similar to how HRAs would work if the U_‘OUOmma legislation was
enacted. The Department of Public Health estimates that the average: o
expenditures from these MRAs is 50% of allocations. A similar Umﬁnms.mm@m can be
mxvmnﬁmg of HRAs if the proposed _mm_m_mgo: is adopted.

Of course, the remaining 50% that is not expended will continue to mnncac_m.mm
and will create economic Umsmjﬂ in later years, Um<o:a the Eo_mnﬂ_os cm:oa o,n (
~ this analysis. ‘ . q . o |
For covered employees with HRAs that __<m in San _u_‘m:n_mno\ their _:Qmmmma

spending will create ripple effects throughout the City’s economy, which m_\m |
estimated by the OEA’s REMI model of the San Francisco economy.
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Economic Impact Factors: Health and Long- _

‘Term Productivity Benefits

In general, health care spending has clear long-term benefits on worker productivity, by
improving worker health. o S - -
‘The challenge arises in quantifying the benefits associated with specific forms of health care
spending. - o SR | o S
Employers are likely to react to closing the existing HRA loophole by choosing the City
Onao? and private insurance option, to a greater extent than stand-alone HRAs.
‘Because HRAs can fund a wide range of health care expenses and will generally be too small
- to pay catastrophic. costs, it'is likely that health outcomes will improve if more employees
- are shifted towards private Insurance-and the City Option, and away from HRAs. |
Both the availability of higher balances in the HRAS of uninsured workers, and increasing
funding through the City Option, will reduce City costs incurred in serving the uninsured.
The OEA is unable to project: o | |
= how m3§o<mﬁm will change their behavior in terms of choosing options. o . _
- the number of employees remaining in HRA U_mamE:Omm spending will exceed their annual allocation,
and hence utilize a rolled-over balance in the rext two years. - , . ,
~ the differential effects on health of greater Ig,,mXUmzamEBm or participation in private insurance or g
Healthy San Francisco over the next two years. I : _

-~ the timing and extent of productivity benefits associated with any health improvements over the next
two years. . - - _ : . _ R
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REMI Model Assumptions

under different policies.

We assume a maximum of $50 3_:6: in additional mBEQ\Q, Umﬁ:m% <<_= be ﬁmnc;ma
under the proposed legislation.

.Ajmmmum«\Bm:ﬁmmB mU:ﬁ by _:acmg}\ GoO\o _uooq mm_‘snmm 25% >n8330gmgo:m Nmo\o
- Retail Trade).

20% of these mxum:a_ﬁcﬂmm will be ommmﬁ by lower wages in the :mxﬁ ﬁ<<o years, Umnmcmm of
“minimum Em@m floor, and the time for the labor market to adjust.

- Per the City Option’s reimbursement rate, 50% of that $50: 3_:5: will <_m_a mnﬁcm_ health

- expenditures, in each of the next two years.

-~ Approximately 70% of workers in the most affected _:acmq_mm live in San mﬁmsn_mno
Expenditures by mBU_o<mmm who do not :<m in San Francisco will not affect the city” 5
-economy.

e  Thus the REMI model _:Ucﬁm are:

$40M in net new labor costs to San Francisco employers ($50M x 80% mBU__o«\mJ
$17.5M in increased health care mem:g_EB ($50M x 50% reimbursed x 70% _onm_v

~ $7M reduction in @msma_ no:mcamﬁ spending due to lower Em@mm ($50M x 20% mBEoﬁm X uoO\o
local)

The OEA uses the REMI économetric model to estimate joé the city’s m8:o§< <<_: njm:mm

e
o
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'REMI Zoam_ Results: mBU_onm:ﬁ _u_jnm_\m:nm.m
with _uo:Q vs. Baseline Projection

. , . - : . The impact of higher labor .

o costs is projected to outweigh
the-benefits of higher health .
spending over the next two R
years, leading to a maximum

- of 290 fewer jobs citywide in

2012 than there would be
under the baseline projection,
and an additional 100 fewer
jobs.in 2018. Among specific
industries, accommodations
and food services are -
projected to projected to have
170-240 fewer, retail trade to | -
have 50-70 fewer, and health
care to have munﬂox_amﬁm:\ 15~
more.

v.«&mnﬂma v:<m_ﬁm_20:..‘wm_§ ma_u_oﬁ:mi in San Francisco,
Baseline Projection and with Policy, 2011-2013 (000s).

6517 651.3

650 -

W Baseline Projection -

® Projection with Poliey
BAD o - eereeem [

630
620 4

610 .. ._ ﬂ:m two year effective um:oa A

comes at a time of expected
|ob recovery; the city is
expected to add 20,000 jobs -
in 2012, and another 16,000 -
in 2013. Thus the cost of the
; policy is a small fraction of the
2013 : city's expected job growth
;o - _ ac::@ this period.

Private Non-Farm Employment in San Francisco (000s)

600 -
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Sensitivity Analysis

m_m_:_jnmsﬂ c:nm;m_:d\ mx_mﬁm m_‘oc:g mm<m8_ Qn ﬂjm nmEBmﬁmqm Cmma _3.
the REMI model simulation. |

To assess the <m_a_€ of the no:n_cm_o:m from the _n;mﬁ m_Bc_mgo: SiX
additional simulations were performed, in which combinations of 3 key
assumptions were varied, as described below:

— The split of the $50 3:_63 between industries was modified .8 reflect the
_ distribution of industries that primarily rely on reimbursement U_m:m

- The umﬁnmzﬁm@m of the cost covered by mBU_o<mmm was raised to 50%.
- — The percentage of the local workforce was changed to 50%.

n each case, the net employment effects remained negative. Annual

to 460 jobs in a year, or 1-3% of the U_‘o_mnﬁma m::cm_ _ov @_xosﬁj
mxumnﬁmg in the QQ g\ 2013.

| - net employment differences attributable to the policy ranged from 230 __

10
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Conclusions

jﬁ mx_mﬂ_su Inmo has Qmmﬁma a m;cmﬁ_o: where m3_u_o<ma who fund an Ix>
and reclaim unused balances, are contributing a significantly lower amount than
employers who offer private insurance and/or pay into the City Option. -

The cost of m__B_:mcsm this loophole could range as j_@: as %mo 3_:_03 m::cm_?
most of which will be cEBmﬁmz born by-employers.

‘Like any labor cost increase, closing this loophole will n__mnocﬁm@m E::@ while at
. the same time creating increases in health care spending; likely increases in
insured workers, savings for the City, and _o:@ -term productivity Um:mjm ‘none
of which are quantifiable,

- The net employment effect of the higher _mcoﬁ costs and _:Qmmmma :mm_ﬂj
“spending alone is projected to be negative over the 2012-3 period.

~ The city’s economy is projected to continue its recovery Q:::@ this Um:oa and
the annual employment differences attributable to the policy _xm?mmmsﬁ 1-3% of
the city’s mxumnﬁma mEU_onm_# growth a:::@ 2012 and 2013. |
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Staff Contacts

Ted Egan, Q:@n mno:OB_mﬁ Aﬁmvmmuﬁ -5268 IO
ted. mgm:@mﬁg org S o = (

0

1

4

The authors thanks Matt Goldberg of OLSE and ﬁm:@mzam Brigham of the Department of Public Health for their

-helpful comments on an earlier draft. All errors and omissions are the responsibility of the Office of mno:OB_n _
>3m_<m_m ‘
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Oﬁom‘ of rmdoﬁ mﬁm.smm&_m mzqo.ﬁomam:ﬁ :

Emplover Spending Requirement (ESR)

1. Oo<m_wma__m3u_vo<mwm_ SF U.:mimmmmm with No+..03_b__o.<mmm_._*

| .. Covered m.BU___ou\m,a . ~ ~4,000 |
- | NON-Covered Employers (i.e. exempt) | 47,000

| TOTAL SF Employers 51,000
~*Nonprofits (50+). | —

2. Covered miu_o<_mmm_u_ Work S.m__uq 90 mm<.m of m3n..o.<.3.m£_ 8+
:o.:«m\émqu._:o_:._Sm:m,@QOEumEmmo_.,.<e_c2mﬁ<.<<mw<m.a. ‘

= w mmoc?ma Imm:: Care Expenditures (201 1):

| _Nh_,/\__mai..i-mﬁma___m:,_v_g\mwm A_,mo-om.v. ﬁ ww 81,414 | - $2,828
“Large” employers (100+) - $2.06 | .$2,128 - | $4,252

413



o\omm U_o mymm EmEmmEQE_mm _m3:c< eaA Emomm Fmo_>_ e
| wEm_uchmb _ucm Lmvto\s (_ouF m_o_m__mzm >mco_>_ (¢) o
wmmcmaxm _mo__umE e mmEQE_mK_ 0} m_nm:m>m >mco_>_ ANV_. e |

| Amgmm\n J uIyim nmcmao o) 20 ued ,>y_>;omc_ -
| u6 m;EoE a1l Lmam vmmo_ov me._o\s 8 m_gm__mzm suiewaJ Asuojy g N _._

(WHIA) S1UN00DY JUBWSSINGWIRY [EDIPRIN O} § SSIMISUIO -

'ASH ul EmE:oEm _um_qcsoom_v ﬂmm mm>o_aE® m_g_@;m I —

co_EQ B_O: UL -
%L | W29 S B .m%_n:_cmemmge_mm e
% | wez | - uondo Ao, eyl g
%06 o mweee | _mucmémc_f_.mmI '}
qejopjojusdsed | (suoypw)g |

(010¢) 5909 ABUOY 847 SIBUM

.. JUBWe0IoMUT .wEm_uc_Em Lonm; jo .m.oEO



‘_ Office of Labor Standards msﬂo‘amsgmﬂ

Where he Money Goos (2010

[1. Health Insurance 820M |  00%
2. The “City Option” | eem | 3y
|3 mm_gucamama Plans =~ | &M | 7y

. Imm:: mm_BUcﬁmmBmZ >oooc3m «Im>mv

- _u:3m_.< type of mm_BUcamBmi Plan cmmo_ to Bmmﬁ mmm
— mEU_ov\mﬂm 3m<m Uﬁoma Q_moﬁm:o: o<mﬁ E_mm
= ._.<U_om___<_ma35_mﬁmﬁma _.U< ma-vmz_mm at no oom:o mB_u_ov\mﬂm.

- ~ _.__h,_mﬁmsa-ko.:mm.Im>.m ._UOUc_m:NmQ in m_u UE 58:@@62 <<_5 |
B .‘..ﬁmam_ﬁ.m_.:mm:: care reform.
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Erle 110544
Tretft1- Distrrbuted
1a (omm ;-/-fee
To:  SFBoard of Supervisors
From: Deisy Bach, HR Ideas; Inc. (HRI)
Ruthie Norton, CCl Financial Insurance Services {cc)

Re:  Proposed Changes to SF HCSO #110546

Date: June 14, 2011

. HRI-and CCI provide services to marny small and midsized companies in San. Franmsco and we are
‘concerned about the added burden the proposed changes to the SF HCSO will i mpose on businesses in-
San Francisco. These changes are of special concern when we are in an economy that is already hurtrng
and businesses are struggllng to stay afloat. Addrtlonally, the Bay Area offers lots of retail opportunities

beyond San Francisco and the'increased prrces in San Francisco resultlng from any added burden may
discourage consumers from spendmg their rnonies in SF.

" The followrng are key pornts addressed by the proposed changes and questrons/concerns regardmg the

cha nges:

. :Any unused funds in an employee s HCSO account must carry over from year to year and remain :
avarlable to the covered employee or to a surviving spouse, regrstered domestrc partneror
dependent for reimbursement of future health care expenses '

e What happens when an employee termmates employment? ‘
0 AnHRA s subject to COBRA which means the employee must make an average
contribution to maintain the monies in the plan. COBRA has a finite time frame in which
“to use the funds which mitigates this concern of ”use it or lose it ' -
o Any plan changes must comply with ERISA regulatlons if you take the chorces out of the - -
plan election, it may not qualify under COBRA or the IRS. ‘ |
o - This puts a greater burden on the employers, lmpactmg those who may have high
turnover such as the hospltalrty and staffing lndustrles
e Anyemployee who works eight (8) or more hours per week wrll be elrglble to accrue HSCO.
Y' o This will discourage any casual employees. Do the Board of Supervisors have any
 statistics on those who may have 2-3 other part—time jObS as that is what they want
:and precludes the need for more coverage?
o How will SF audlt and’ enforce? Why not focus on enforcmg the'current plan? Itis
understood that the enforcement provrsron now is limited to reactive (upon recelpt of a
_ complarnt) in lieu of proactrve review. ' :
o  What supporting evidence necessrtates any change ? This is an administrative
-nightmare. Already there are a number of firms who have changed their hiring
practices in light. on this proposal. -
Unemployment is already at 9.5%, why add more barrlers during thrs down economy?
The intended cap is that an employees can only accrue to a maximum of 172 hours a
month; however, if employees are working multiple jobs, they can be cappingata,
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much higher rate due to lack of coordination or tracklng by SF. This is costly for SF
employers,' and presents a competitive disadvantage for those employers who stay in
SF. - ' o

o Businesses that are not in SF avoid gomg to SF due to the cost of doing business in SF.
While other employers are leaving due to the high costs: Reference the Erin Sherbert
6/2010 Examiner article. -

= Already many employers are maklng a dupllcate contribution towards the cost
of other coverage which was purchased prior to this ordinance and would be
maintained. This is considered a waste of employer’s money regardless of.
whether this is needed or would have been made already. Reality is that this
could be double or triple dipping, espec;ally when there is no reliable '
_ information being gathered to support or negate this.

. Employers must provide covered employees with a.written notice of the employer’s obllgatron
" to make health care expenditures and how the employer is meeting thls obligation. The City
shall develop and promulgate rules regarding the content and tlmlng of the requrred notice.

e Notlﬁcatlon requirements exist under the regulatlon at the company level perhaps

_— 'requlre lndlvrdual notrﬁcatlon and sign off. (See suggesting sample)

o Createa Disclosure Notrce for Employees to be completed on an annual basis or when
employment changes and/or qualifying event. This would be helpful in determining
viability of any changes and llkely should lnclude

~ = QOther employers? .

= Approximate hours worked at other employment?

= Covered under other employer?

- Type of Plan which would qualify under the IRS and ERISA:

. e _Ifemployee is under a Health Savings Account (HSA) they cannot
participate in other insurarice coverage. Oher coverage might include:-
" o Health Reimbursement Account '

o Health Savmg Account with High Deductlble Insurance Plan
o Health/dental/vision Insurance
o Healthy San Francisco-

e The city will enforce this policy and will (previously “may” was used here) impose penaltles on .
employers who fail to make the required health care expendlture on behalf of their employees
within five days of the quarterly due date. The amount of the penalty will be equal to the total -

_expenditures that an employer failed to make but the total penalty may not exceed $100 for
each employee, for each e'xpendit'ure that was not made within five days of the quarterly date. '
Previously the penalty was $1,000 for each employee for each week that such expenditures
were not made. )

- "« Current laws are not being enforced due to shortage of staff. Why
create another law rather than enforce the current laws?
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. 'PPACA becomes effective in 2014 with mandated coverage for
everyone Why jump'the gun requiring emp[oyers to spend more
money with. this new faw? '

] New penalty is unclear. What does ‘each expenditure” mean? ,

. The 5100 penalty shall § increase by an amount correspondmg to the prior year's increase, if any,
in the Consumer Price Index for urban wage earners and clerical workers for the San Francrsco—
Oakland-San Jose, CA metropohtan statistical area. : _

o = What supporting documentation is there to indicate that the change in pena/lty will be
any more enforced than with the current policy which has been acknowledged has
sufficient staff to only work on a reactive versus proactive basis by responding to
complainants versus those employers who do not comply at all? Atatime when the
City has limited staﬁ“ng to draw from why penalize those who have attempted to
comply in heu of concern for those employers who have made no effort?-

"Reco,,mmendations:

‘& Require Notice to Employees by Employers of Benefits Provided;
 Create a Disclosure Notice for Employees to be completed on an annual basis or when .
. employment changes and/or qualifying event. This would be helpful in determlnmg v1ab|lrty of
any changes and likely should mclude )
= - Other employers?
*  Approximate hours worked at other employment?
* Covered under other employer? ‘
_ = Type of Plan o
# Enforce current requirements _ ,
. Develop a volunteer advisory committee made up of regulators, employer_s,-employees and
related professionals to review proposed ohanges and recommendations. The purpose of the
‘committee would be to identify the holes and develop solutions that work for all parties
_rnvolved and stay in comphance wrth ERISA and IRS regulatlons
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" COBRA & the HRA

An HRA (health reimbursement acéouht) is considered a group health plan by the IRS and it is generally subject to
the COBRA continuation coverage requirements. If an individual efects COBRA continuation coverage, an HRA
complies with these COBRA requirements by providing for the continuiation of the maximum reimbursement amount
for an individual at the time of the COBRA qualifying event and by increasing that maximum amount at the same time
" and by the same increment that it is increased for similarly situated non-COBRA beneficiaries (and by decreasing it
for claims, reimbursed). Premiums are determined under the existing rules in §4980B, B ‘ '

“Under the ekisting rules, an employer must commit to the following for all‘ terminated employees:

« Provide a notice of COBRA continuation coverage

«  Calculate the cost for continued coverage o

«  Process continued contributions for up to 18 months. o

« Addtothe HRA balance at the same time and in‘the same increments as it does so for similarly situated

~ active employees; : . . :
» COBRA premiums can't exceed 102% of the cost to the plan for providing coverage fo a similarly situated

employee.

Under the proposed changes, an employer will also have to commit to the following for all terminated employées:

« Manage any accrued HRA funds whether an employee elects COBRA or nof.
e Consult with an actuary to dete_rm_ine the’ maximum permissible COBRA premium'for’ HRA coverage.
« The potential to pay more in HRA contributions than they would be able to charge for CORBRA premiums.
See example below. S ' h
_» Management of all HRA funds with no conclusion of coverage.

COBRA PREMIUMS UNDER THE PROPOSED CHANGES .

The carryover feature associated with HRA’s makes calculating the COBRA premium more complex. The

- maximum premium that can be charged for HRA coverage is 102% of the cost fo the plan of similarly-situated
participants who have not had a qualifying event. ‘Under an HRA, the only amounts that count toward the
costof coverage are actual claims payments made during a year and administrative expenses. Any
amounts that are carried-over don’t get counted when determining the cost to provide HRA coverage for a year.
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SF Health Care Security Ordinance (HCsO)
Empldyee Statement

San Francisco law requires your employer to make health care expenditures on you‘r_ behalf. A health
. care expenditure is an amount of money paid by your employer to you or to a third party for the
burpose of providing you with access to health care services. For example, your employer may:

- make payments to enroll you in a health insuranc{;' program, .

- reimburse you for the costs of health care services you get on your own,

- make payments on your behalf to the City’s new Healthy San Francisco program, or
- establish and main’t_ai—n a reimbursement account for your health care expenses.

L

'

" Employer Name:

“Employee Name:

Erhplbyee Date of Hire: - _ _ - Employee Eligibility Date:
. Employer'provides the following to employees to comply with SF HCSO:

1 Health Insurance Plan
O Paymentsto Healthy San Francisco »
O Paymenits to a Health Reimbursement Account (HRA)

Your HRA account balance for the current yearjs$ - : .

For additional 'informétidn on your émployer’s HRA p’lan, ask your employer for a copy of the Plan f

Summary Plan Description. Employees will receive a quarterly statement showing their year to date
balance. S ’ : ' : ' '

425




IN TRODUCTION FORM

Bva rnember of the Board of Superv1sors or the Mayor )

.Time Stamp or
Meeting Date

-1 hereby submit the following item for introduction:

1 For referenee to Committee: _ . ,
-An Ordinance, Resolution, Motion, or Charter Amendment

."Request for next prmted agenda Wlthout Reference to Comlruttee '
. Request for Committee Hearing on a subJ ect matter

. Request for letter beginning “Superv1sor ‘ ‘ __ inquires...”
City Attorney request ‘. |

Call matter from Committee (File Number 1 10546 )

Budget Analyst requeést (attach Wntten Motlon)

Substitute Legislation (File Number: . )

9. Request for Closed Session

10. Board to Sit as a Committee of the Whole

11. Ques’uon(s) submitted for Mayoral Appearance before the BOS on

PN L AW

-DDDDDHDGDDpD

Please check the appropriate boxes The proposed Ieglsla’uon should be forwarded to the
followmg , .
' D - Small Business Commission ) D Youth Commlss1on
[ ] Ethics Commission - - [j PIanmng ComImssmn
L] Building Tnspection Commission ‘
Note: For the Imperative Agenda (2 Resolution not on the prmted agenda), use a dlfferent form

Sponsor(s) CamPOSJ A\/O\\OS MW‘ MthKGH’IMi
Subject |

'The text 1s listed below or attached: -

-Signature of Spoqsoring Supervisor ;

For Clerk’s Use Only:

Commorn/Supervisors Form S ‘ : : Revised 05/19/11
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