Lease Clarification and Settlement Agreement

This Lease Clarification and Settlement Agreement ("Agreement") is made and entered into by
and between Pier 23 Café, Inc. ("Pier 23 Café") and City and County of San Francisco, through its
San Francisco Port Commission ("the Port").

A. Background.

Pier 23 Café leases property from the Port at Pier 23 for the operation of a restaurant
under the Amendment to and Restatement of Lease No. L-12275, dated for reference purposes
only as of December 23, 2004 ("Lease"). The Lease expires on April 30, 2030. Section 5 of the
Lease addresses rent and, among other things, requires an annual rent reconciliation to be
conducted for calendar year 2004 and all subsequent years throughout the Lease term. The
Lease requirements are discussed in detail below. Despite the parties' efforts, due to significant
ongoing disagreements on the timeliness of filings, lack of certification, adequacy of
documentation, appropriateness of exclusions, method of reconciliation, and other related issues,
the Port and Pier 23 Café have not been able to complete the annual reconciliations required by
the Lease. Among other actions and discussions, in 2007 on a monthly basis, Pier 23 Café
withheld approximately $45,053.13 of rent as an approximation of overpayments Pier 23 Café
says that it believed in good faith it was due under the Lease ("Pier 23 Café's 2007 self-help").
While not making any concessions on the underlying disputes, through this Agreement, the Port
and Pier 23 Café wish to amicably conclude the annual reconciliations for calendar years 2004
through 2009 and resolve related issues raised by the Lease language to avoid litigation of these
issues now or in the future.

B. Resolution of the Current Dispute.

1. The parties agree that the annual reconciliation required by Section 5.3(d) of the
Lease for calendar years 2004 through 2009 was performed based on the following process and
agreements:

a. On or about December 8, 2010, Pier 23 Café submitted a statement, as required by
Section 5.3(d) of the Lease, certifying its gross receipts (i) as reported to Port on April 25, 2010
for the period of June 2004 through April 2007; and (ii) as reported to Port on February 19, 2010
(as attached to the letter from Rueben & Junius of that date) for the period May 2007 through
December 2009.

b. Port and Pier 23 Café acknowledge that the total revenues certified by Pier 23 Café to
the Port vary from the revenue figures submitted by Pier 23 Café to the State Board of
Equalization ("SBE") for this time period. Pier 23 Café advises that the figures reported to the
SBE were overstated due to accounting issues which are being resolved; however, Pier 23 Café
does not currently intend to re-file with the SBE. Port determined that, using the figures
submitted to the SBE would have yielded approximately $9,198 in revenue to the Port. Pier 23
Café does not necessarily agree with Port's determination as Pier 23 Café has not analyzed such
issue. As part of this Agreement, Port agrees not to pursue such amounts.

c. Using the certified gross receipts figures submitted by Pier 23 Café for June 2004
through April 2007 and the individual monthly statements for May 2007 through December
2009, for each month, Port deducted three percent (3%) from total revenues to determine Gross



Receipts (as defined in Section 5.3(b) of the Lease).! Although Pier 23 Café initially deducted
up to 7% from Gross Receipts, as part of the compromise to resolve this issue, the parties agree
that the 3% deduction is the maximum exclusion from Gross Receipts regardless of any language
that could be read to the contrary in Section 5.3(d) or any other provision of the Lease.

d. As per Section 5.3(a) of the Lease, seven percent (7%) of the Gross Receipts (after the
deduction referred to above) was used to calculate the Percentage Rent Payment due for each
month.

e. The total Percentage Rent Payment for each calendar year was compared to the total
Base Rent Payment for each calendar year.

f. After applying the methodology described above, Port and Pier 23 Café continued to
have a dispute about the amount of overpayment due to Pier 23 Café and how this amount should
be credited to Pier 23 Caf€ due to the intractable disagreements mentioned above.

2. By way of compromise, Port and Pier 23 Café agree that the total overpayment
made by Pier 23 Café for calendar years 2004 through 2009 is $114,000.

a. Upon full execution of this Agreement, Port will credit $114,000 to Pier 23 Caf¢'s
account.

b. This credit results in a balance of $75,538.90 due to Pier 23 Café account.

c. Port will apply this credit to each monthly Rent payment as it becomes due, starting on
the Effective Date (as defined below), until the credit has expired.

d. If, due to Tenant's default, the Lease is terminated either through judicial remedies
sought by Port and through a final court order or if Tenant has voluntarily surrendered the
Premises prior to the expiration of the credit, any unapplied or unused portion of the credit shall
remain the property of Port, and Pier 23 Café shall have no interest in said funds.

C. Clarification of Lease Provisions.

Because the Lease will remain in effect for more than 20 more years, the parties wish to
clarify their understanding of certain Lease provisions to eliminate the same issues in the future.
Accordingly, the parties agree, that, as of the Effective Date of this Agreement:

L As provided by Section 5.3(a) of the Lease Pier 23 Café will, on a monthly basis,
continue to pay to Port the higher of Base Rent or Percentage Rent. The annual reconciliation
will be performed as explained in Section C(8) below.

2. For purposes of making monthly Rent payments, current Base Rent is $15,419.88
(as of May 1, 2007).

! Because the certified statement for May 2007 through December 2009 was not submitted until
December 7, 2010, Port used the monthly statements from for May 2007 through December
2009 (without reference to the February 19, 2010 figures) to perform these calculations. The
parties acknowledge that there could be variations between the initial monthly statements and the
February 19, 2010 statement for the relevant months.



3. Pier 23 Café will continue to be required to submit timely, monthly Percentage
Rent Statements as required by Section 5.3(c).

4. Pier 23 Café will limit its exclusions from Gross Receipts to a maximum of three
percent (3%) of total revenues per month, on a “flat” basis. Pier 23 Café advises that a 3%
deduction is consistent with industry standards and Port has agreed to this deduction for the
limited purposes of this Agreement.

5. Pier 23 Café will continue to be required to submit a timely, detailed, certified
annual statement as required by Section 5.3(d) of the Lease by March 1 of each year. Failure to
submit such statements by March 1 shall be a potential default of the Lease governed by 23.1(d).
In addition to and without limiting its default remedies, Port may deduct $500.00 from any
overpayment due to Tenant (under the procedures explained herein) for each 14-day period that
the statement is late. Given past problems with discrepancies between monthly and annual
reports and to assist Port in performing the annual reconciliation, Pier 23 Café will provide a
written explanation of any material discrepancies between the monthly and annual statements
with the annual statements by each March 1. As used in this section, "material" means a
discrepancy of $500.00 or more in a particular year.

6. Pier 23 Café will allow Port or other City staff to inspect its SBE filings for the
relevant time period at a mutually convenient location (such as the leased premises) as part of
Port's annual reconciliation process. The parties agree that if there are any discrepancies
between the annual figures reported to the Port and the figures reported to the SBE, the SBE
figures will be used for reconciliation purposes. Pier 23 Café retains the right to correct or re-file
its SBE filings and Port will also adjust its reconciliation accordingly after inspection of the
relevant records, provided that Pier 23 Café's correction or re-filing is within 24 months of its
original filing. In the case of a corrected filing, Pier 23 Café will immediately pay any
underpayments due and Port will credit any overpayments to Pier 23 Café's account based on the
corrected filings.

7. Tenant's and Port's obligations and rights regarding books and records and audits
in Sections 5.3(d), (e) and (f) of the Lease remain unchanged.

8. The annual reconciliation will be based on a comparison of total Percentage Rent
due per calendar year and total Base Rent due per calendar year, notwithstanding rent already
paid on a monthly basis throughout that year under Section 5.3(a) of the Lease. Pier 23 Café
shall be responsible for only the higher amount, calculated and reconciled on an annual basis.
The $114,000 credit for years 2004-2009, as provided for in section B(2), shall not be deducted
or otherwise considered in determining any future reconciliation.

9. Future overpayments, if any, shall be credited to Pier 23 Café's future monthly
Rent payments or, if the Lease has expired shall be paid to Pier 23 Café. If, due to Pier 23 Café's
default, the Lease is terminated either through judicial remedies sought by Port and through a
final court order or if Pier 23 Café has voluntarily surrendered the Premises prior to the
application of any credit, any unapplied or unused portion of the credit shall remain the property
of Port, and Pier 23 Caf¢ shall have no interest in said funds. Underpayments, if any, would be
due by Pier 23 Café with the annual statement on March 1 of each year.

D. Mutual Releases; Miscellaneous Provisions.
1. Release By Pier 23 Café. Pier 23 Café, in its own capacity and on behalf of its

officers, employees, owners, successors, and assigns, if any ("Pier 23 Café Releasor"), hereby
agrees to fully and forever release and discharge the City and County of San Francisco, together



with its elective and/or appointive boards, agents, servants, employees, consultants, departments,
commissioners, and officers, including without limitation the San Francisco Port Commission
("City Releasees") from any and all claims, actions, causes of action, liabilities, damages,
demands, attorneys’ fees, expenses and costs (including without limitation court costs) of any
kind or nature whatsoever, whether known or unknown, suspected or unsuspected, which have
existed or may have existed, or which do exist, or which hereafter shall or may exist, and which
arise out of or are in any way related to any of the transactions, occurrences, acts or omissions
related to Pier 23 Café's Base Rent and/or Percentage payments or any other alleged payments
with respect to the Lease for 2004 through 2009 ("Potential Rent Claims") including, without
limitation, any claim by Pier 23 Caf¢ that it is entitled to additional exclusions from gross
receipts or for a refund or credit.

2 Release By City/Port. The City and County of San Francisco, together with its
elective and/or appointive boards, agents, servants, employees, consultants, departments,
commissioners, and officers, including without limitation the San Francisco Port Commission
("City Releasor"), hereby agrees to fully and forever release and discharge the Pier 23 Café
Releasor from any and all claims, actions, causes of action, liabilities, damages, demands,
attorneys’ fees, expenses and costs (including without limitation court costs) of any kind or
nature whatsoever, whether known or unknown, suspected or unsuspected, which have existed or
may have existed, or which do exist, or which hereafter shall or may exist, and which arise out of
or are in any way related to any of the transactions, occurrences, acts or omissions related to the
Potential Rent Claims including without limitation, remedies for Pier 23 Café's 2007 self-help
(including interest and/or late charges), demands for additional documentation, additional
certification or demands for additional payments from Pier 23 Café .

3. Each party certifies that it has read Section 1542 of the California Civil Code,
which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH JF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.

Each party hereby waives application of Section 1542 of the Civil Code. Each party understands
and acknowledges that, as a consequence of this waiver of Section 1542, even if either party
should eventually suffer additional or further loss, damages or injury arising out of or in any way
related to any of the events which gave rise to the Potential Rent Claims, or any of them, neither
party will be permitted to make any further claims against the other to recover for such loss,
damages or injury. Each party acknowledges that it intends these consequences even as to
claims that may exist as of the date of this Agreement but which that party does not know exist,
and which, if known, would materially affect that party's decision to execute this Agreement,
regardless of whether the party's lack of knowledge is the result of ignorance, oversight, error,
negligence, or any other cause.

4. Each party acknowledges that, in executing this Agreement, it is acting on its
own, independent judgment informed by its legal counsel. Each party acknowledges having read
this Agreement and having been advised by its attorney as to its meaning and effect. Each party
acknowledges and warrants that its execution of this Agreement is free and voluntary.

5. Each party acknowledges that this Agreement contains and constitutes the entire
agreement between the parties with respect to the Potential Rent Claims. The terms of this
Agreement are contractual and not a mere recital. Each party acknowledges that the other party



has made no representations, express or implied, to induce that party to enter into this
Agreement, other than as expressly set forth herein.

6. No aspect of this Agreement is intended to be nor at any time shall be construed,
deemed, or treated in any respect as an admission by either party of liability for any purpose.
The parties expressly understand that this Agreement does not constitute an admission of the
truth or accuracy of any of allegations made in the course of the parties' discussions.

7. This Agreement has been fully negotiated with the assistance of counsel and
should not be construed more strictly against one party than another.

8. The term “including” means “including, without limitation.”

9. If any of the provisions of this Agreement or the application thereof is held to be

invalid, its invalidity shall not affect any other provision or application of this Agreement to the
extent that such other provision or application can be given effect without the invalid provision
or application, and tc this end, the provisions of this Agreement are declared and understood to
be severable

10.  This Agreement is subject to the approval of the San Francisco Port Commission.
This Agreement shall take effect upon the later of (1) the San Francisco Port Commission's
approval or (2) execution by both parties (the "Effective Date"). The Port staff shall use diligence
to obtain prompt consideration of this Agreement by the San Francisco Port Commission no later
than March 1, 2011.
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In Witness Whereof, Port and Pier 23 Café, Inc. have executed this Agreement as of the last

date set forth below

Pier 23 Café, Inc.:

Port:

Approved as to Form:

Approved by Port Commission
«

Name: M M%WW/\
Title: WWZ_,
Date signed: \// I Z/ I i

By:

Name:

Title:

Date signed:

City and County of San Francisco, a municipal corporation,
operating by and through the San Francisco Port Commission

w Mo s MM o

“" MoniqueMoyer
Executiye Director

(
Date signed: __ f26. 25, 20l

Dennis J. Herrera, City Attorney

By: g"‘ 7&71'?/ .~

Rona H. Sandfer

Deputy City Attorney

Solution No. W ,/ZOH/



