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- LLC, and Duane Morris LLP ("Aii‘is") against the City and County of San Francisco (the

_ Francisco, et al.; other materlaLdterms mclude a full and final rele_ase by Airis of all -

K costs, and postjudgment_lnterest.,

FILENO. 120187 o . ORDINANCE NO. -

[Settlement of Lé\&eu'it — Airis v. CCSF, et al. - $7,50Q,OO0.00]
Ordinance authorizing settlement of the lawsuit filed by Airis SFO, LLC; Airis Holdings

"City") for $7 500 000.00; the Iawsurt was filed on July 15 2005 in San Mateo Superior
Court Case No 448274 entitled Airis SFO LLC, et al. v. Cltv and County of San

claims for attorneys' fees, costs, and postj'udgrnent_ interest.

Be it ordéined by the People of the City and County of San Francisco: -
Section 1. The City Attor-ne‘y is hefeby authorized to séttle the action entitled Airis - |
SFO, LLC, et a/, v..City and County of San Francisco, et al., San Mateo County Superior

Court Case No 448274 as follows: v
1) The City will pay Airis the amount of Seven Million Five Hundred Thousand Dollars,

No Cents ($7,500,000.00) in settlement of all claims, lncludlng any Clalms for attorneys fees |

2) Airis will fully and finally release the City for any and all claims arising out of or

re!éting to the subject actidn, including any claims for attorneys' fees, costs, and pos‘tjudgm-ent

interest..
APPROVED AS TO FORM AND RECOMMENDED:
RECOMMENDED: :
DENNIS J. HERRERA SAN FRANCISCO AIRPORT COMMISSION |
City Attorney o : / S .
LT 2>~ T e Tt
DANNY CHOU | - JOHN L. MARTIN Ve,
Supervising Deputy City Attorney Airport Director :
OFFICE OF THE CITY ATTORNEY ‘
" BOARD OF SUPERVISORS _ . ' Page I -
: i ' ’ 2/15/201%
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 SETTLEMENT AND MUTUAL RELEASE AGREEMENT

INTRODUCTION -

This Settlement and Mutual Release Agreement (“Agreemenf "} is'made and entered into
by and between Plaintiffs ATRIS HOLDINGS LLC, AIRIS SFO, LLC and DUANE MORRIS,
LLP, (“Ams”) and Defendants the CITY AND COUNTY OF SAN FRANCISCO, and JOHN L.
MARTIN IN HIS OFFICIAL CAPACITY AS DIRECTOR OF THE SAN FRANCISCO
INTERNATIONAL AIRPORT (colléctively, the “City”). Airis and the City shall collectively be

" referredyo as the “Parties.”

RECITALS

. WHEREAS dlsputes currently exist betwaen the Part1es, and stich disputes were
previously the subject of extended trial court proceedings in San Mateo Superior Court and
‘multiple appeals in California Court of Appeal, First District, Division 2 and are currently the
subject of a pending action in the California Superior Court, County of San Mateo, Case No.
" 448274 (hereafter collectively referred toas.the “Airis Acﬁon”); and

. WHEREAS pursuznt to a jury verdict A1r1s was awarded damages in the amount of:
$1,050,000 resultinig from the City’s breach of the implied covenant of good faith and fair
dealing in an Exclusive Negotiatiori Agreement (“ENA”) dated February 12, 2003 regardmg the
~ development of 2 West Field Catgo Project (“Project”) at the Alrport which award is rcﬂccted in

_ the reinstafed _]udgment of December 26, 2007; and

WHEREAS the reinstated judgment of December 26, 2007 reqmres an award of
~ “statutory costs and dlsbursements” in favor Ams in an amount to be determined by the Court
and :

WHEREAS, the City tendered on November 9, 20 | a check in the' amount of
- $1,334,535.62 in full payment of the damages reflected in the jury verdict plus post-judgment
interest on that damages award from December 26;.2007 to November 9 2011; and :

WHEREAS, the Parties’ only remainin g dlspute mvolvcs the amoiint of attorneys fees
and statutory costs and entitlement to and amount of non-statutery costs and post -judgment
interest the Court should award Airs for trial and appellate work, the preparatmn of the Airis fee
and cost motions, and pOSt—_)Udg'mCDt mterest on these sums; and : :

- WHEREAS, in an effort to resolve these disputes the Parties part1c1pated in September 21
and November 14 2011 JAMS ‘mediations w1tb the Hon. Edward ‘A. Infante (ret.); and

. WHEREAS the Parties now de;su’e to resolve aIl remammg dlsputcs mcludmg their
disputes with regard to the amount of the costs and attomeys’ fees owed pursuant to the
Deeember 26, 2007 judgment, including all trial and appeliate court attorneys fees and costs,
and post-judgment interest related thereto; and
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 WHEREAS, the Parties wish to avoid tl'xe-u'ncertainty, risks, and expense of further
litigation, and resolve the Airis Action and all the claimis by and be_twcen them;

» T P[EREFORE, the Parties agree to fully and finally settle all their outstanding disputes
“and claims upon, the terms of this Seftlement Agreement and Mutual Release, more particularly
described below, . : c .

~ TERMS OF SETTLEMENT AND MUTUAL RELEASE
" AGREEMENTS: |

I. Airis acknowledges receipt of the City’s check in the amount of $1,334,535.62 on
~*  November 9, 201 1, (*Check’) and acknowledges that the Check is paymefit in full for the
damages awarded by the jury of $1,050,000 plus post-judgment interest on that amount
from December 26, 2007, specifically not including any costs or attomneys’ fees due
Aliris, or post-judgment interest thereon, City agrees that Airis may cash the Check at
ariy time without prejudice to its right to recover any addition'allcosts,- afiorneys’ fees, or
post-judgrmerit interest on costs and attorneys' fees under the Agreement or in the Airs

- Action,

2. In full and final settlement of the Ajris Action, the City agrees to pay Airis the additional
sum of $7,500,000.00 (the “Settlement Payment™), to resolve all remaining claims
including specificaily all claims for costs, attormeys’ fees, and post-judgment interest.on
costs and attorneys’ fees. This seftlernent is expressly coritingent on timely approval of
the Agreeinent and tender 'of the Settlerent Payment in a imely manner as provided in -
paragraphs 4 and 5 below. ' o

3, The Parties will advise the San Mateo Superior Court (“*Court™) of the contingent
- settlement set forth herein and will jointly move the Cout to stay the Airis Action,

- pénding the approval of this Agreement and tender of the Settlement Paymént in
accordance with the Agreement, - '

4. - This Agreement is subject to final approval by the San Francisco Board of Supervisors,
If the Board of Supervisors fails to approve the Agreement on or before March 30,2012,
the pending Airis Action may be reinstated by either of the Parties, in which event either
party may immediately riotify the Court and request any.stay be lifted and the matter

returned fo the active civil calendar, with the Parties ordered to submit promptly final
letter briefs as directed by the Court on November 9, 201 1. : ’

5. The City shall pay the Settlement Amount to Airis within 15 days of the completion of all
: the following everits and in any event not later than April 30, 2012; . .

-8, - The San Fiancisco Airport Commission approves and executes this Agréement;

b. The San Francisco Board of Supervisors passes an ordirance alithorizing this
Agreement on or before March 30, 2012; e
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10.

C. Ori or before Aprii 15, 2012; tlle Mayor of San Francisco either signs the
ordmancc auth onzmg the Agreement or fa1ls to ttmely veto the Ol'dlﬂal'lCB,

d. The payee. receiving the Settlement Payment subrmts aW-o form to the Clty and

e The Agreement is fully executed by Airis Holdmgs ‘Alris SFO Duane Morris and

- the City.

Airis acknowledges that the tiretable for final approval by tho San Franciscc_) Board of
.Supervisors is uncertain arid may be subject to change at any time. If the timetable

changes and the C1ty in good faith is unable to comply with the deadlines set forth in this
paragraph and in paragraph 4 of the Agreemeit, the City, through its counse], will inforrm
Alris, through its counsel, and the Parties agree to meet and confer about setting new
deadlines for final approval by the San Franc1sco Board of Superv1sors and payment of
the- Settlement Amount to Ams :

If any of the above events are not cormpleted by the date specified, or the Settlement

"Payment has not been madé by April 30, 2012, then affer fulfilling the meet and confer
. téquirement in this section, this Agreement shall be mull and void, and the Parties may

again pursue the Alris Action as provided in paragraph 4 above:

All City personnel participating in the JAMS mediation of the Airis Action éuppbrt the
Agreement and the City Attorney’s Office will recommend approval of this Agreement to
the San Francisco Board of Supervisors. J ohn Martin, Director of the San Francisco

" International Alrpqtt, and the San Francisco City Attorney, support this Agreement and,
" through their staff, will recommerid its final approval by the San Francisco Board of

Su perv1sors

All Airis and Duane MOI‘l‘lS personnel part1c1pat1ng in the 7 AMS mediation of the Airis

.Action will fully support and recommend approval’ of the Agreement with all City

ofﬁc1als and with the San Francisco Board of Supervisors.

The Parties agree and acknowledge that this Agreement is made in compromise of
disputed claims and contentions, and none of the consideration exchanged in this
settlement shall be construed as an admission of liability by the Parttes or of the val1d1ty
of any particular claim or contentlon in their dispute.

In any subsequent compentton or neg.otlatlon for City contracts, the City agrees to-apply
the same criteria in evaluating bids or proposals submitted by Airis that the City applies
to bids or proposals submitted by dthers, The City further agrees that nothing which
transpired in the Airis Action, or this Agreement shall adversely impact tbe City’s
evaluatton of bids or proposals received from Airis. S

. MUTUAL RELEASES:

 Except for any nbligations' imposed by this Agreement, the Parties hereby fully and -

forever release and discharge each other, and their respective assigns, successors,
predecessors, partners, agents, attorneys, representatives, insurers, affiliated entities,
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L1,

12.

13.

officers, directors, triastees, beneficiaries, heirs and efriployees, and each of them, from
any and all claims, demands, debts, losses, damages, obligations, warranties, costs,
expenses, actions, rights of action, causes of action, suifs and liabilities of any kind or
nature whatscever, whether based on contract, tort, statute or other theory of recovery,
legal, equitable, or otherwise, past or present, whether now known or not presently -
known, suspected or unsuspected, existing or claimed to exist, which arise out of or relate
to any of the facts, circumstances, and/or events which relate to the Airs Action or are
asserted in the Airis Action, the commerncement, prosecution, ot defense of the Afris
Action, or the negotiation and documentatior of this Agreermient, C
WAIVER OF UNKNOWN CLAIMS;:

Each party acknowledges that it may later discover facts in'addition to or different from
those which such'party iow knows or believes to be true with respect to the subject
matter of this Agreement and arisin g out of the Airis project or Airis Action and that it is
such party's intention notwithstanding, fully, finaily and forever to settle and release all
of the claims teleased by this Agreerent, known or unkrown, suspected or unsuspected,
which now exist, may exist or previously existed between the Parties except as .

-specifically reserved above or herein. In furtheranee of sach intention, the releases given

in this Agreement shall be and shall remain in effect as a full and completed release,
notwithstanding thie discovery or existence of any such additional or different facts, The
Parties further accept and assume the risk that such facts- may turn out to be different
from the facts now known or believed fo be true by the Parties and agree that the releages
given in this Agreement shall remain in all respects effective and shall not be subject to
termination or rescission by reason of any such difference in fact. - '

- WAIVER OF CIVIL CODE SECTION 1542:

In giving this reléasé, the Parties each waive the beriefit of Section 1542 of the California
Civil Code of the State of California, which provides as follows: "

A general release does not extend to claims which

the creditor does not know or suspect to exist in his’

favor at the time of executing the release, which if
kriown by-him must have materially affected his
“settlement with the debtor. ‘ -

WARRANTIES:

The_Parties warrant that they, and no others, have all the exclusive Tights, titles,
obligations, and interess to any and all claims which are being seftled and released by

- this'Agreement. -Each of the Parties Wwarrants that they have not sold, assigned, or

encumbered any rights or obligations related to or arising from their dispute fo any other.
person or entity, ' :

The Partié_s acknbwledge that they have read this Agreement and that they understand it-
to be a complete and final release of matters set forth herein. Each of the Parties Bas

" chosen freely to execute it after the opportunity to consult with counsel of tg choosing,
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I5. -

17.

T.18.

The Parties further dgree that each of the Partles has part101pated in the drafting of this

Agreement, with the assistance of counsel, and therefore the wording of this Agreement

shall not be construed against any party hereto as the drafier. This Agreenent may be:

executed in ‘Counterparts, which taken together shall constitute a binding Agreement A

- copy, or facsimile, of a party’s designated representduve(s) executed 51gnature page of

the. Agreement shall be deemed to have the same foree and effect as 4n ortgmally
executed signature. :

ATTORNEYS® FEES:

All Pames shall be respons1ble for their own attorneys fees and costs for prepatation for
and participation in the September 21, 2011 and November 14, 2011 mediations
preceding this Agreement and the préparation and miplementation of the Agreément. In
the event that there is any contiruation of the Airis Action, Airis shall remain entitled to

recover other attorneys' fees and costs pursuant to the terms of the ENA:

INTEGRATION:

This entire Agreement represents the complete understanding of the Parties with respect
to the matters set forth-herein, and there are no promises, terms, conditions or obhgatlons
other than those contained herein. All prior negotiations, understandings, conversations

-and communications are merged into this' A greement and have no force and effect other

than expressed herein. Should any of the provisions of this Agreement be determined to
be invalid by any court, agency, or by any other tribunal of competent jurisdiction, such
determination shall not affect the enforceability of the other provisions' herem, and the
provisions of this Agreement are declared to be severable

NO MODIFICATION'

Na change or mod1ﬁcat1on of this A greement shall be valid unless it is made i in wmmg
and signed by the Parttes

GOVERNING LAW:

' This Agreement is tnt’ended to.be enforceable and binding. This Agreement shall be

governed by and shall be construed in accordance with the laws of California, and shall

'be enforceable under Code of Civil Procedure section 664.6.

IN WITNESS WHEREOF, the Parttes have executed this Agreement by thelr duly

auth0r17ed representatives.

" Dated: m&

Plaintiffs A]r_ls SF 3, LLC and Airis Holdings, LLC
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Dated: "L N3~y g

APPROVED ASTO FORM

'-I'D'a_tedzi % : /é ’ZO/Z

Dated: Jun 19,2012

- Oliver L. Holmes, authonzed rcpreserrtatwe fOr

Plaintiff DUANBM RIS LLP

0 |

City and Cﬁ}l.mty of San Francisco
(Airport Cotmmission of the City and Cmmty
of San Francisco)

T Nnaa o N2 L
John L, Mattin mhls\ufﬁma.l capa.c\y as'Director of

-San Francisco International Adirport

/ / LT
.'-.' ;/:rg_, - i r-”-' o / \_——\
OllverL Holines™  ~
DUANE MORRIS LLP Attorncys for Plaintiffs

- -AIRIS BFO, LLC and Aisis Hc]dmg&, LLC
‘and Dudne Morris LLP . -

CITY AND COUNTY OF SAN FRANCISCO

(City Attorneys’ Ofﬁcc)
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FIRST ANIENE)WNF TO SETTLEMENT AN]} MUTUAL BELEASE AGREEMENT

INTRODUCTION

ThiS First Amendm&nt * Amendment”) hereby amends the Setﬂement and Mutuat
‘Relense Agreement enfered into by and between Plaintiffs AIRIS HOLDINGS LLC, AIRIS
SFO, LLC and DUANE MORRIS, LLP, (“Airis™) and Defendants the CITY AND COUNTY OF
SAN FRANCISCO, and JOHN L, MARTIN IN HIS OFFICIAL CAPACITY AS DIRECTOR
‘OF THE SAN FRANCISCO INTERNATIONAL AIRFORT (“City”). For purposes of this
Armendmient, Airis and the City shall be referred to collectively as the “Parties.” The Settlement
. nnd Mutl Release Agreement (“Agreement”) is aftached hereto as Exhibit A for reference. |

_ RECITALS
WHEREAS the Agreement entered info by the Partics coﬂtemplates complenon of

certain actions by certam specified dates and the Porties agree that those specified datés shonld
be extended; _

WHEREAS, this Amendinent is not intended to and cloes not amend of mod1fy any ofher
provxsmns of the Agreement;

TI{EREFGRE the Pumes ngree to ext¢nd the dates spacxﬁed below as follows:
| MNBMENTS

| P Pa:agmph 4, of the Terms of the Agreement is am:znded to chnnge the date March
30, 2012 1o April 30, 2012 and shall now read:

4. . This Agreement is Sﬂbjcct to final appmvai by the San Francmco Board of
~ Supervisors. If the Board of Supervisors fails to approve the Agreernent
on or before April 30, 2012, the pending Airis Action may be reinstated by
either of the Parties, in which event either party may immediately notify
the Court and request any stay be lifted afid the matter retumned to the.
active civil calendar, with the Parties ordered to submit promiptly final
letter briefs as directed by the Couif on Novcmbcr 8. 2011. ‘

2 Paragraph 5. of the Terms of the Agreement is amended to change the daté .
reflectéd in the first sentence from April 30, 2012 to May 30, 2012; fo change the date reflected
in paragraph 5.b, from March 30, 2012 to April 30, 2012; to change the date reflected in
paragraph 5.c. from April 15, 2012 to May 15, 2012 and to change the date reflected in the last -
paragmph from Aprli 30, 2012 to May 30, 2012, all as set forth below and shall now read:

§

- . 5. The City shall pay the Setﬂement Amount to Aixis within 15 days of the
' : completion of all the following events and in oy event not later than May
30, 2012 :

a. The San Francisco Airport Commission-approves and axccutes this
Agreement; . : o

b, - The San Fr;}ncisco Board of Supervisors passes an ordinance
authorizing this Agreement on or before April 30, 2012; -
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C; Ot or before May 15, 2012, the M'ayﬁ_r of Son Francisco B.iémrl
signs the ordinance nuthorizing the Agreement or fails o timely
veto the ordinance; . v

d. The payee receiving the Settlement Payment submmits a W-9 form
: to the City; and _ .

¢ . The Agreement is fully executed by Airis Hdldings,_ Airls SFO,
‘Duane Mords and the City. - _ .

- Alris acknowledges that the limetable for final approval by thé San.
- Franeisco Board of Supervisors is uncertain and may be subject to charige
- atany e, - If the timetable changes and the City in good faith is unable
to comply with the deadlines set forth in this paragraph and in prragraph 4
of the Agresinent, the City, through its counsel, will infom Aitis, through
its counsel, and the Parties agree to meet and confer sbout setting new
deadlinés for final approval by the San Francisco Board of Supervisors
" -and payment of the Settlement Amount to Airis, -

If any of the above events are not completed by the date specified, orthe
Settlement Payment has riof been made by May 30, 2012, thenh after

. fulfilling the meet anid confer requirement iri this section. this Agreement .
-shall be null and void, and the Pasties may again pursué the Airs Action
as providéd in paragraph 4 above, ‘ '

3 There ate no further amendments, modifications or Changes_ to the Agreement,
“and all othér terrs, agreéments and reledses sét forth in the Agreement shall remain the snme
and-in full force and effect, o o
IN WITNESS WHEREOF, the Parties have executed this Amendment by their duly -
authorized representatives, ‘ ; Mg . L

 Duet: | FB 2oz R

-3

LLC and Ajiis Holdings, LLE

T g s
Datmzlz%f._jg"ZQ/? L T - C/"‘\A
' : S Oliver L. Holmes, authorized reptesentative for -
~ Phintiff BUANE MORRIS LLP
Dot DLA 9.4l - %Q&VM:}& 3
' e - . Citypnd County of Safi Francisco | ‘
’Rf/gé‘ ,\)'D ) '”_ : 69‘q% (Airptrt Commission of the City and County
: Coe ' : ‘of San Francisco} . .
CDaed:n BTXBINT 0 o M

John L, Martin i} N official capac‘i!yﬂﬁectqr of -
,San Frencisco International Airport

195



-,

' AI’?R:{FVEB AS TO FORM

| Dated: /. / / ol 2

Dated: _feb. 9, 2042

(fiver L. Holmes _

DUANE MORRIS LLP, Attorneys for Plaintiffs
AIRIS SFO, LLC and Airis Holdings, LLC

and Duzmc Morris LLP . :

| CITY AND COUNTY OF SAN FRANCISCO
, (Clty Aﬁomeys Office)
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