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FILE NO. 121130 . ~ RESOLUTION NO.

[Transfer of Airspace Parcel Agreements - 151 Third Street - Successor Agency to the San
Francisco Redevelopment Agency and-San Francisco Museum of Modern Art]

Resolution approving and authorizing the Director of Real Estate to execute Agreemeﬁt |

for Transfer of Airs'pace Parcel within Block No. 3722, Lot No. 078, at 151 Third Street

from the Successor Agency to the San Francisco Redevelopment Agency to the City

and County of San Francisco; and Agreement for Transfer of_Airspace Parcel from the

City and County of San Francisco to the San Francisco Museum of Modern Art.

WHEREAS, The Museum is embarking on a major éxpansion of the SFMOMA to better |
display to the public its growing collections of modern and contemporary art, which expansion
involves the construction of a new approximately 200-foot tall building (the “Museum
Expansion Project”), that will extend (i) on to three adjacent parcels, including City's real
property known as 676 Howard Street (Block 3722, Lot 028) and City's fire station known as
“Fire Station No. 1” loceted on such real property, together with an adjoining section of right-
of-way known as Hunt Street also located within Block 3722, in San Francisco, California
(collectively, the “City Property”); and (ji) into an airspace parcel above a sloping plane |
between elevations 109.5 feet above sea level aﬁd 165.5 above sea level Withln a portion of
Lot 078, Assessor’s Block 3722, located at 151 Third Street and .des‘clribed more particularly in
the legal description and propérly map on file wlth the Clerk of the Board'of Supervisors in File
No. 121130 (the “Property” or “Airspace Parcel’); and - _ |

WHEREAS, On August 1'2, 2010, in connection with ahd to facilitate the Museum
Expansion Project, City adopted Ordinance No. 218-10 to authorize fhe Director of Real
Estate to enter into the Conditional Land Disposition and Acquisition Agreement between City
and the Museum and ifs affiliate (the "Land Swap Agreement"), a copy of which is on file

~with the Clerk of the Board of Supervisors in File No. 100883. The Land Swap Agreement

Supervisor Kim, Mayor Lee
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was fully executed and delivered by the parties on or_abdut Cctober 15, 2010; and
WHEREAS, Subject to the satisfaction of express conditions, the Land Swap
Agreement provides for the transfer of the City Property in exchange for (i) the 9,000-square-
foot northern portion (the “Replacement Pfoperty”) of Museum's parcel of real property -
located at 935 Folsom Street (Block 3753, Lot 140) in San Francisco, (i) a new fire sfation
(the “Replacement Fire Station”) to be constructed by Museum, at Museum’s sole cost and
expenée, on the Replacement Property, and (iii) a parking easement over an approximately
1,800-square-foot adjacent portion of the remaining 5,400-square-feet of such parcel; and
WHEREAS, By its Résolution No. 34-09 adopted’on' January 27, 2009, the Board of
Supervisors acknowledged the magnitude that the exhibition of the Doris and Donald Fisher
Collection of Contemporary Art (the “Fisher Collection”) to be displayéd in the Museum’s new
facility contefnplated by the Museum Expansion Project would have \on City's cultural
landscape and the positive impact it would have on tourist revenue and other key general fund
revenue sources, found that the Fisher Collection would be a valuable public addition to City's

civic well-being, and urged City to evaluate locations within City that might suitably house the

Fisher Collection; and

WHEREAS, By its adoption of Ordinance No. 218-10, the Board of Supéwisors found
that entering into the Land Swap Agreement wi_fth Museum was appropriate and in City's best
interests under the circumstances set forth in that Ordinance and the Land SWap Agreement,
including, without limitation, all of the following: (i) the existing fire station was expected‘to
require renovations to achieve improved seismic performance and meet current standards for
fire station operations; (i) the location of the proposed Replacement Fire Station is expected
to result in improved response times in the Missioh Street' corridor, the 6™ Stréet corrider, and
Tenderloin community; (iii) the design and construction 'Qf the Replacement Fire Station is
expected to result in more efficient and comfortable ﬁre station operations (including three

Supervisor Kim, Mayor Lee ,
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vehicle bays, compared to only two vehicle bays at the existing fire station); and compliance
with building standards applicable to critical facilities; and (iv) the expansion of the Museum's
facility and the Museum's display of the Fisher Collection will improve City's cultdral |
landscape, enhance tourist revenues and other key general fund revenues, and constitute a
valuable public additiod to City's eivic well-being. |
WHEREAS, Prior to its dissolution on February 1, 2012, the Redevelopment Agency of

the City and County of San Francisco, (the “Former Redevelopment Agency”) owned the

- Airspace Parcel; and

WHEREAS, On February 1, 2012, pursuant to the California Assembly Bill known as
AB 26 and the California Supreme Court's decision and order in the case entitled California
Redevelopment Association et al. v. Ana Matosantos, the Former Re‘development Agency
dissolved and, shortly thereatfter, all of the Former Redevelopment Agency’s non-housing
assets, includiﬁg the Airspace Parcel, were transferred to the Successor Agency to the
Redevelopment Agehcy of the City and County of San Francisco (the “Successor Agency”);
and _ _ |

WHEREAS, On June 27, 2012, California's Governor approved an additional piece of .
companion legislation to\AB 26 entitled AB 1484, which impoees certain requirements on the
successor agencies to redevelopment agencies established by AB 286, including a
requirement that suspends certain d‘i'spos:itions( of former redevelopment agehcy property until

certain state-imposed requirements are met (Cal. Heelth & Safety Code § 34191 .3).- Excluded

“from such sUspension are certain transfers of property to other governmental entities in

furtherance of a “governmental purpose” if the oversight board for a successor agency directs
the successor ager!cy to transfer the property (Cal. Heal’fh &FSafety Code § 34181 (a)); and

WHEREAS, Ih order to complete the Museum Expansion Project, the Museum needs
to acquire the Successor Agency’s Airspace Parcel because the proposed Museum |
Supervisor Kim, Mayor Lee
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Expansion Project would otherwise encroach into the Airspace Parcel; and

WHEREAS, The Successor Agency and City have negotiated and prepared a =
proposed Agreement for Transfer of Airspace Parcel (the “Successor Agency Transfer
Agreement”), a copy of which is on file with fhe Clerk of the Board of Supervisors in File No.

121130, which provides for‘transfer of the Airspace Parcel to City in comp‘liance with AB 1484

~andin furtherance of the governmental purposes described therein, including the facilitation of |

the construction and use of the Replacement Fires Station, the improvement' of City's cultural

| landscape, the enhancement of City revenues, and the véluablé public addition to City's ciyib

Well-being; and
WHEREAS, On October 12, 2012, the Oversight Board of fhe Successor Agency

adopted Resolution No. 13-2012, a copy of which is on file with the Clerk of the Board of
Supervisors in File No. 121130, by which the Oversight Board of the Successor Agency
approved and authprized the transfer of the Airspace Parcel to City pursuant to the Successor
Agency Transfer Agreement; and |

WHEREAS, Pursuant to a formal appraisal datea March 1., 2012 conducted by an
independent appraisal firm, the Airspace Parcel has been determined to héve a fair market

value of $0, based on the assumption that the Airspace Parcel was encumbered with a deed

~ restriction that limited its use to museum-related uses; and .

WHEREAS, Pursuant to the Successor Agency Transfer Agreement, the Successor
Agency will transfer the Airspace Parcel to City encuhberéd With a deed restriction that limits
use of the Air Space Parcel to museufn-related uses for a consideration of One Dollar with the'
understén’ding that City will then transfer the Airspace Parcel to the Museum under the same
material terms and conditions as contained in the Successor Agency Transfer Agreement,
and subject to the Museum’s covenant to restrict use of the Airspace Parcél to museum,
bultural, educational, and ancillary useé in accordance with the use restrictions and covenénts

Supervisor Kim, Mayor Lee : v ;
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set forth in the grant deed from City to the Museum, which will conform to the grant deed from
the Successor Agency to City; and ’

WHEREAS, City and the Museum have negotiated and prepared a proposed
Agreement for Transfer of Airspace Parcel (thé “Museum Transfer Agreement”), a copy of
which is on file with the Clerk of'the Boérd of Sup-ervisors in File No. 121130, which brovides
for the transfer of the Airspaée Parcel by City to the Museum on the same material terms and
cond.itions as contained in the Successor Agency Transfer Agreement, and subject.to the
Museum’s covenant to restrict use of the Ai'rspace Parcel _’to museum, cultural, educational,
and anciliary uses in accordance with the' use réstrictiohs and covenants set forth in the grant
deed from City to the Museum, which will conform to the grant deed from the Successor
Agency to City; and -

- WHEREAS, Both the transfer of the Airspace Parcel by the Successor Agency to City
pursuant to the Successor Agency Transfer Agreement and the traﬁs_fer of the Airspace
Parcél by City to Museum pufsuant to the.Museum Transfer Agreement (the "Transaction”)
will coincide with the Museum’s ‘Closing of the exchange transactions bon’templated by the
Land Swap Agreement now contemplated to occur in January 2013; and |

. WHEREAS, On November 10, 2011, the Plahning Commission certified, by Motion No.

18485, the Final Environmental Impact Report for the Museum Expansion Project (“Final

EIR"), finding that the Final EIR fully complied with the California Environm‘ental Quality Act
(“CEQA”) (California Public Resources Code Sections 21000 et séq.), the CEQA Guidelines
(California Code of Regulations, titlé 14, Sections 15000 et seq.), and Chapter 31 of the San
Francisco Administrative Code. By Motion No. 18486, the Planning Commission adopted

CEQA Findings including a statement of overriding consideration, and adopted a Mitigation

| Monitoring and Reporting Program (“MMRP”) for the Museum Expansion Project. On January

Supervisor Kim, Mayor Lee :
BOARD OF SUPERVISORS ' . : Page 5
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10, 2012, this Board of Supervisors affirmed on appeal, by Motion No. M12-007, the Planning
Commission’s certification of the Final EIR; and

WHEREAS, On January 24, 2012, this Board rezoned the City Property to facilitate the

' Museljm Expansion Project, by Ordinance No. 011-12, and in so doing, incorporated by

reference and adopted as its own the CEQA Findings set forth in Planning Commission
Motion No. 18486, including the statement of overriding considerations that sets forth further
public benefits'associated with thé Museum Expansion Project, and adopted the MMRP; and
WHER.E_AS, This Board ﬁndsr that the Transaction is within the scope of the Museum
Expansion Project analyzed in the Finél EIR. Since the certification of the Final EIR, no
changes have occurred with respect to the Museum Expansion Project or the circumstances

éurrounding the Museum EXpansion Project, and no new information has been put forward

that would result in new significant environmental impacts not adequately analyzed in the

Final EIR, cause a substantial increase in impacts previously identiﬁed in the Final EIR, or
require.add itional review under CEQA prior to the execuﬁon of this Agreement; n-ow,
therefore, be it .

RESOLVED, Thaf the Board of Supervisors adopts and incorporates by feference as
though fully set forth here the CEQA Findings, including the statement of overriding '
considerations and the MMRP, set forth in Planning Commission Motion No. 18486; and,'be it

FURTHER RESOLVED, That-the.Board of Supervisors hereby ﬁhds that the
conveyances contémplated pursuant to the Transaction are in the public interest, approVes

the Successor Agency Transfer Agreement and the Museum Transfer Agreement and the

- proposed Transaction, and authorizes and approves the execution by the Director of Real

. Estate of the Successor Agency Transfer Agreement and the Museum Transfer Agreement in

substantially the forms presented to the Boérd in City's name and on its behalf and any other
such documents that are"neCessaryror advisable to effectuate the purpose and intent of this

Supervisor Kim, Mayor Lee _ :
BOARD OF SUPERVISORS : : Page 6
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Resolution, and hereby authorizes the Director of Real Estate to complete the contemplafed
Transéction, the closing of Which is subject to satisfaction of each of the conditions stated in
the Successor Agency Transfer Agreément and the Museum Transfer Agreement; and, be it
' FURTHER RESOLVED, That the Board of Supervisors authorizes the 'Di,rector of Real
Estate to enter into any additions, amendments, or other modifications to the Successor
Agency Transfer Agreement and the Museum Transfer Agreement and any other documents
or i'nstruments in connection with the Successor Agency Transfer Agreément and the
Museurﬁ Transfer Agreement that the Director of Real Estate determines are in City's best

interests, do not materially decreasé'City's benefits with respect to the Transaction, do not

- materially increase the consideration or expense to be paid by City pursuant to.the Successor

Agency Transfer Agreement and the Museum Transfer Agreement or City's obligations or
liabilities in connection with the Successor Agency Transfer Agreement, the Museum Transfer
Agreement, or the Transaction, and are necessary and advisable to complete the Transaction

and effectuate the purpose and intent of this Resolution, such determination to be

conclusively evidenced by the execution and delivery by the Director of Real Estate of any

such additions, amendments, or other modifications; and, be it -
FURTHER RESOLVED, That all actions prior to the adoption of this Resolution by

City's officers with respect to the Succéssor Agency Transfer Agreement, the Museum

Transfer Agreement, or the Transaction are hereby approved, confirmed, and ratified.

RECOMMENDED:

Director of Réal Eétzge*

Supervisor Jane Kim, Mayor Edwin M. Lee
BOARD OF SUPERVISORS Page 7
: 11116/12
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LEGISLATIVE DIGEST

[Transfer of Airspace Parcel Agreements - 151 Third Street - Successor Agency to the San
Francisco Redevelopment Agency and San Francisco Museum of Modern Art] '

Resolution approving and authorizing the Director of Real Estate to execute Agreement
for Transfer of Airspace Parcel within Block No. 3722, Lot No. 078, at 151 Third Street
from the Successor Agency to the San Francisco Redevelopment Agency to the City
and County of San Francisco; and Agreement for Transfer of Airspace Parcel from the
City and County of San Francisco to the San Francisco Museum of Modern Art.

Existing Law »

Chapter 23 of the City's Administrative Code requires Board approval of specified
conveyances of real property to or by the City. Pursuant to the proposed resolution, the
Board would approve the execution by the City of an Agreement for Transfer of Airspace
Parcel to City from the Successor Agency to San Francisco Redevelopment Agency and an
Agreement for Transfer of Alrspace Parcel by City to the Museum . (collectively, the -
‘Agreements”).

Background Information

Pursuant to the Agreements, City will acquire from the Successor Agency to San Francisco
Redevelopment Agency (“Successor Agency”) an airspace parcel within Lot 078, Block 3722
at 151 Third Street adjacent to the existing San Francisco Museum of Modern Art and then
transfer such airspace parcel to the Museum to allow the Museum to complete its proposed
expansion project as contemplated by the existing Conditional Land Disposition and
Acquisition Agreement between City and Museum, which was approved by the Board of
Supervisors by its adoption of Ordinance No. 218-10 on August 12, 2010. This transaction is
necessitated because the subject airspace parcel is currently owned by the Successor
Agency, which is prevented by the recent enactment of California AB 1484 from transferring
real property to third parties until certain benchmarks and conditions prescribed by such law
are satisfied. An exception to such requirements are transfers to other governmental
agencies that are in furtherance of certain governmental purposes. :

BOARD OF SUPERVISORS Page 1
| 11/16/2012



AGREEMENT FOR TRANSFER OF AIRSPACE PARCEL

by and between

THE SUCCESSOR AGENCY TO THE REDEVELOPMENT AGENCY OF THE CITY AND

COUNTY OF SAN FRANCISCO,

as Transferor,
and

CITY AND COUNTY OF SAN FRANCISCO,

as Transferee,
For the transfer of

' an Airspace Parcel above
a slopmg plane between elevations 109.5 and 165.5
at 151 Third Street
(Portion of Assessor’s Block 3722, Lot 078)
San Francisco, California

December 2012

DRAFT 10/20/12



THIS AGREEMENT FOR TRANSFER OF AIRSPACE PARCEL (this "Agreement")
dated for reference purposes only as of December , 2012, is by and between the SUCCESSOR
AGENCY TO THE REDEVELOPMENT AGENCY OF THE CITY AND COUNTY OF SAN
FRANCISCO, a public body organized and existing under the laws of the State of California
(“Successor Agency” or "Transferor"), and the CITY AND COUNTY OF SAN FRANCISCO

a municipal corporation ("City" or "Transferee").
RECITALS

A. The Successor Agency became the successor agency to the Redevelopment Agency
of the City and County of San Francisco, a public body, corporate and politic, exercising its
- functions and powers and organized and existing under the Community Redevelopment Law of

the State of California (the “Former Redevelopment Agency”), when the Former
Redevelopment Agency dissolved on February 1,2012, pursuant to the California Assembly Bill
known as AB 26 and the California Supreme Court's decision and order in the case entitled
California Redevelopment Association et al. v. Ana Matosantos. Shortly thereafter, all of the
Former Redevelopment Agency’s non-housing assets, including all real property, were
transferred to the Successor Agency.

B. Asa result, the Successor Agency owns all of that certain real property identified as
an airspace parcel above a sloping plane between elevations 109.5 feetand 165.5 feet within a
portion of Lot 078, Assessor’s Block 3722, located at 151 Third Street and described more
particularly in the attached Exhibit A (Legal Description) and Exhibit B (Property Map) (the
“Property” or “Airspace Parcel”). The-Airspace Parcel is located within the boundaries of the
former Yerba Buena Center Approved Redevelopment Project Area D-1 and was subject to the
Redevelopment Plan for the Yerba Buena Center Approved Redevelopment Project Area D-1,
which was duly adopted in accordance with Community Redevelopment Law, and wl:uch expired
by its own terms on January 1, 2011 (the “Redevelopment Plan™).

C. The Former Redevelopment Agency originally acquired the Airspace Parcel and the

land and airspace beneath it (collectively “Parcel 3722-B”) with urban renewal funds provided

. through a federal Contract for Loan and Capital Grant dated December 2, 1966 (Contract No.

Calif. R-59) and approved by the U.S. Department of Housing and Urban Renewal (the “HUD -

Contract”). Under the HUD Contract, the Former Redevelopment Agency was required to use

the federal funds to carry out redevelopment activities in accordance with the Redevelopment

Plan and the federal standards for urban renewal under Title I of the Housing Act of 1949. In

1974, urban renewal funding was phased out and replaced with the Community Development
Block Grant (“CDBG”) program.

D. In 1983, the Former Redevelopment Agency and City executed, with HUD
concurrence, the Yerba Buena Center Redevelopment Project Closeout Agreement (“YBC
Closeout Agreement”) whereby the Former Redevelopment Agency agreed to retain Parcel
3722-B (and other parcels identified as “Project Property” in Exhibit A to the YBC Closeout
Agreement) for disposition, subject to applicable federal law and subject further to restrictions on
the use of any proceeds received from the sale or lease of the Project Property (See Section 1(b)
& (c) of the YBC Closeout Agreement). The YBC Closeout Agreement also-describes the
permissible uses of the proceeds (See Exhibit B, “Description of Proposed Project Completion
and Economic Development Activities”). In approving the YBC Closeout Agreement, HUD

2
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emphasized that “all fiture proceeds from the sale or lease of Project land must be treated as
program income under the CDBG program.” (See letter date stamped August 15, 1983 from
Henry Dishroom, HUD Area Manager, to Dianne Feinstein, Mayor).

E. Accordingly, the Former Redevelopment Agency has held Parcel 3722-B for the
govemmental purposes described in the YBC Closeout Agreement and the CDBG program (See
24 C.F.R. §§ 570.201 (comple‘non of urban renewal projects under Title I of the Housing Act of =
1949) and 24 C.F.R. § 570.800 (pre-1996 federal urban renewal regulations continue to apply to
completion of urban renewal projects)) (“CDBG Program Requirements™).

F. In 1991, the Former Redevelopment Agency and the San Francisco Museum of
Modemn Art, a California nonprofit corporation (the “Museum”) entered into that certain
Disposition and Development Agreement dated as of January 15, 1991 and recorded in the
Official Records of the City and County of San Francisco (“Official Records”) on January 16,
1991 as Document No. E848701 at Reel F293, Image 408 (“Original DDA™), as amended by
that certain First Amendment to Disposition and Development Agreement dated as of March 10,
1992 and recorded in the Official Records on March 25, 1992 as Document No. F090282 at Reel
F591, Image 318 (“First Amendment”), and as further amended by that certain Second
Amendment to Disposition and Development Agreement dated as of December 17, 1996 and
recorded in the Official Records on May 23, 1997 as Document No. G165545 at Reel G889,
Image 467 (which, together Wlth the Original DDA and the Flrst Amendment, shall be referred
to as the “DDA”).

G. Pursuant to the DDA and the YBC Closeout Agreement, the Agency transferred to
the Museum portions of Parcel 3722-B, namely that certain real property referred to therein as
the “EB-2 Museum Site,” located below the Airspace Parcel for development of a first-class
museum known as the San Francisco Museum of Modemn Axt (the “SFMOMA™), which was
determined to be an economic development use consistent with the CDBG Program
" Requirements. At that time, the Agency retained ownership of the Airspace Parcel, which
remains subject to the governmental purposes described in the YBC Closeout Agreement and the
CDBG Program Requirements. The Museum subsequently constructed the SFMOMA on the
EB-2 Museum Site.

~ H. On June 27, 2012, California's Governor approved an additional piece of companion
legislation to AB 26 entitled AB 1484. AB 1484 imposes certain requirements on the successor
agencies to redevelopment agencies established by AB 26, including a requirement that suspends
certain dlSpOSlthIlS of former redevelopment agency property until certain state-imposed
réquirements are met. Cal. Health & Safety Code § 34191.3. Excluded from such suspension are
certain transfers of property to other governmental entities in furtherance of a “governmental
purpose” if the oversight board for a successor agency directs the successor agency to transfer
the property. Cal. Health & Safety Code § 34181 (a).

I. The Successor Agency now seeks to transfer the Airspace Parcel to City in
furtherance of the governmental purpose of completing urban renewal projects pursuant to the
YBC Closeout Agreement, the CDBG Program Requirements, and as described below; - in
compliance with AB 1484. The disposition of the Airspace Parcel is subject to the terms of the
YBC Closeout Agreement and the CDBG Program Requirements and thus serves the

Transfer Agreement (11-16-12)



governmental purposes applicable to completion of urban renewal projects (1 e. d1spos1t10n for
economic development purposes)

J. The Museum is embarkmg on a major expansion of the SFMOMA to better display to
the public its growing collections of modern and contemporary art, which expansion involves the
construction of a new high-rise building that will extend into the Airspace Parcel and onto three
adjacent parcels (the “Museum Expansion Project”). The Museum needs to acquire the
Successor Agency’s Airspace Parcel to allow the completion of the proposed Museum
. Expansion Project.

K. Thé Museumn Expansion Project serves a critical. economic development purpose
because it will improve City's cultural landscape, enhance C1ty revenues, and constitute a
valuable public addition to City's civic well-being.

L. In addition, the Museum Expansion Project fulfills another governmental purpose.
The disposition of the Airspace Parcel facilitates the construction and use of a new City fire
station, a governmental purpose described in AB 1484, which is part of the Museum Expansion
Project. One of the adjacent parcels needed for the Museum Expansion Project is 676 Howard.
Street, a City-owned parcel that is improved with an obsolete City fire station. City has agreed
to transfer the Howard Street property to the Museum, and allow the Museum to demolish the
obsolete fire station, to facilitate construction of the Museum Expansion Project. In exchange,
the Museum has agreed to build and convey to City a new $10.0 million fire station at 935
Folsom Street, a parcel of land owned by a Museum affiliate (the “Replacement Fire Station™).
This “land swap” was formalized in the Conditional Land Disposition and Acquisition
Agreement dated October 15, 2010 between City, the Museum, and the Museum affiliate (the
“Land Swap Agreement”). The Replacement Fire Station is expected to improve response
times and streamline operations and will obviate the need for City to seismically upgrade the .
obsolete fire -station at 676 Howard Street, at considerable governmental expense. Under the
Land Swap Agreement, conveyance to City of the Replacement Fire Station is contingent upon
Museum obtaining a building permit for the Museum Expansion Project, which Museum would
not do unless and until it has the nght to acqulre the Air Space Parcel.

M. The Successor Agency is transferring the Airspace Parcel to City at its appraised
value as museum space (See March 1, 2012 appraisal by Clifford Advisory, LLC, that valued the
Airspace Parcel at $0, assuming the Property was encumbered with a deed restriction that limited
its use to museum space) (the “Transaction”). Although California Health & Safety Code

- Section 34181(a) states that assets disposition may be accomplished by distribution of income to
the taxing entities proportionate to their property tax share, proceeds from the disposition of the
Airspace Parcel are not available for distribution to the taxing entities identified in AB 26 and
AB 1484 because the federal restrictions on the use of the proceeds described in the YBC
Closeout Agreement and the CDBG Program Requirements supersede state law. '

N. The Successor Agency is transferring the Airspace Parcel to City with the
understanding that City will then transfer the Airspace Parcel to the Museum under the same
terms and conditions as contained in this Agreement, and subject to the Museum’s covenant to -
restrict use of the Airspace Parcel to museum, cultural, educational, and ancillary -uses in
accordance with the use restrictions and covenants set forth in the grant deed from City to the
Museum, which will conform to the grant deed from the Successor Agency to City, as set forth

4
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in the attached Exhibit C (“Airspace Parcel Grant Deed”). The Transaction will coincide with
the Museum’s closing of the exchange transactions contemplated by the Land Swap Agreement.

O. City has completed its environmental review for the Museum Expansion Project and
the transactions contemplated under the Land Swap Agreement pursuant to the California
Environmental Quality Act (“CEQA”) (California Public Resources Code Sections 21000 et
seq.), the CEQA Guidelines (California Code of Regulations, title 14, Sections 15000 et seq.), -
and Chapter 31 of the San Francisco Administrative Code (collectively, the “Environmental
Review”). On November 10, 2011, City’s Planning’ Commission certified, by Motion No.
18485, the Final Environmental Impact Report for the Museum Expansion Project (“Final
EIR”), and by Motion No. 18486, adopted CEQA Findings including a Statement of Overriding
Consideration, and adopted a Mitigation Monitoring and Reporting Program (“MMRP”) for the
Museum Expansion Project. On January 10, 2012, City’s Board of Supervisors affirmed, by
Motion No. M12-007, certification of the Final Environmental Impact Report for the Museum -
Expansion Project. Since the certification of the Final EIR, no changes have occurred with
respect to the Museum Expansion Project or the circumstances surrounding the Museum
Expansion, and no new information has been put forward that would result in new significant
environmental impacts not adequately analyzed in the Final FIR, cause a substantial increase in
impacts previously identified in the Final EIR, or require additional review under CEQA prior to
the execution of this Agreement. In authorizing the Successor Agency and City to enter into this
Agreement, the Oversight Board of the Successor Agency and the San Francisco Board of
Supervisors, respectively, have each adopted and incorporated by reference the CEQA Findings
contained in Planning Commission Motion No. 18486 as well as the findings set forth in this

paragraph. '
AGREEMENT

. ACCORDINGLY; for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, Successor Agency and City hereby agree as follows:

ARTICLE 1: TRANSFER OF PROPERTY

1.1 Transfer of Property

Successor Agency agrees to sell, and City agrees to purchase, all Property
“ described in the attached Exhibit A, subject to (a) the terms, covenants, and conditions set forth
in this Agreement, (b) the understanding that City will then transfer the Airspace Parcel to the
Museum under the same terms and conditions as contained in this Agreement, and subject to the
Museum’s covenant to restrict use of the Airspace Parcel to museum, cultural, educational, and
ancillary uses in accordance with the use restrictions and covenants set forth in the grant deed
from City to the Museum, ‘which will conform to the grant deed from the Successor Agency to
City as set forth in Exhibit C, Airspace Parcel Grant Deed, and (c) Section 1.3 below. Pursnant
to Section 2.3 of this Agreement, Successor Agency shall convey, and City shall accept, the
Property on an “As-Is, With All Faults” basis.

1.2  Purchase Price

Successor Agency and City agree that the full purchase price of the Airspace
| | 5
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Parcel is One Dollar ($1.00) (“Purchase Price”).

1.3 Use Restrictions and Covenants Upon Conveyance

The Successor Agency requires, and City hereby covenants, that it will-
include the use restrictions in Sections 1.3 and 1.4 of this Agreement in its purchase and
sale agreement and grant deed with the Museum. - The Airspace Parcel, and any
improvements - constructed thereon, shall be used, operated, and maintained in strict
accordance with the following provisions of this Section 1.3, and for no other purposes:

: - (a) As a “First Class Finé Arts Museﬁm” which, for the purposes of this
Agreement shall mean a museum comparable in quality to the existing SFMOMA and fine arts
museums in comparable urban areas in the United States (as defined in the DDA); and

“(b) For cultural, educational, and ancillary (i.e., retail and restaurant and/or
café uses) uses directly related to SFMOMA’s operations.

Further, the purchase and sale agreement and grant deed with the Museum
will provide that the restrictions and covenants of Museum and its successors and assigns may
be enforced by City, the Successor Agency, and any of their respective successors and assigns.

1.4 Vio‘lation. of Use Restrictions After Convevance

Successor Agency shall transfer the Airspace Parcel to City for the Purchase
Price, and City shall accept the Airspace Parcel from Successor Agency for the Purchase Price,
subject to the use restrictions outlined above in Section 1.3 and City shall include such use
. restrictions and covenants in the grant deed from City to the Museum. If, after conveyance, the
Museum uses the Airspace Parcel for an Income-Generating Use (as defined below), the
Museum shall pay City the then fair market value for the Airspace Parcel. At that time, the fair
market value will be based on a City-approved third-party appraisal, which will determine the
highest and best use of the Airspace Parcel without restrictions of any kind. City and the
Museum shall document the fair market value and the terms of the Museum’s payment in an
agreement to be approved by City. City agrees to treat any funds received from the Museum
pursuant to this Section 1.4 as CDBG program income as required under the YBC Closeout
Agreement. “Income-Generating Use” is defined as any income-generating use not directly
related to SFMOMA’’s operations, including but not limited to:

(a) residential or commercial condominiums;
(b)  hotel uses;
(c) " retail uses other than those allowed under Section 1.3 above; and

(d)  retail or office space or other income—ger'lerating‘uses.used by any third
parties. .
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ARTICLE 2: AS-IS, WITH ALL FAULTS TRANSFER; RELEASE OF SUCCESSOR
AGENCY . '

2.1 City’s Independent Investigation of the Property

. City represents and warrants to the Successor Agency that City has performed a
diligent and thorough inspection and investigation of each and every aspect of the Property, either

independently or through its Agents, including, without limitation, the following matters related

to the Property (collectively, the “Property Conditions™):

(a) All matters relating to title including, without limitation, the exisfcnce,
quality, nature, and adequacy of Successor Agency’s interest in the Property and the existence
of physically open and legally sufficient access to the Property.

(b) The condition of title to the Property and any survey matters relating to
the Property.

(c) - The zoning and other legal matters conceming the Property, including,
without limitation, the compliance of the Property or its operation with any applicable codes,
laws, regulations, statutes, resolutions, and private or public covenants, conditions, and
restrictions,  and all governmental and other legal requuements ‘such as taxes,
assessments, use permit requirements, and bmldmg and fire codes..

(d) - The suitability of the Property for City’s intended uses.
(e) The economics and development potential of the Property.
63) 'All other matters of material significance affecting the Property.

Nothing contained in this Section 2.1 shall limit any of the provisions of this
Artlcle 2 or relieve City of its obligation to conduct a diligent inquiry hereunder, nor shall any
such matters limit any of the provisions of Section 2.4 below. Without reliance on any
information provided by Successor Agency, City has determined that the Property i is satisfactory
to Clty in all respects.

2.2  Results of Investigations

If the Closing (defined in Section 4.3 below) does not occur for any reason, City
shall promptly deliver, or cause to be delivered to the Successor Agency, all copies of any data,
surveys, reports, or other documents relating to any testmg or other inspection or investigation of
the Property performed by City or its Agents.

2.3 | As-Ts, With All Faults Convevance

' CITY HAS AGREED TO ACCEPT POSSESSION OF THE PROPERTY ON

THE CLOSING DATE (DEFINED IN SECTION 4.3 BELOW) ON AN “AS-IS, WITH ALL

"FAULTS” BASIS. THE SUCCESSOR AGENCY AND CITY AGREE THAT THE
PROPERTY WILL BE SOLD “AS-IS, WITH ALL FAULTS” WITH NO RIGHT OF SET-OFF

OR REDUCTION IN THE PURCHASE PRICE, AND CITY IS RELYING SOLELY ON ITS

7
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INDEPENDENT INVESTIGATION AND NOT ON ANY REPRESENTATIONS OR
“WARRANTIES OF ANY KIND WHATSOEVER, EXPRESS OR IMPLIED, FROM
SUCCESSOR AGENCY OR ITS AGENTS AS TO ANY MATTERS CONCERNING THE
PROPERTY, ITS SUITABILITY FOR CITY’S INTENDED USES OR ANY OF THE
PROPERTY CONDITIONS, AND CITY DISCLAIMS AND RENOUNCES ANY SUCH
REPRESENTATION OR WARRANTY. SUCCESSOR AGENCY DOES NOT GUARANTEE
THE LEGAL, PHYSICAL, GEOLOGICAL, ENVIRONMENTAL, OR OTHER CONDITIONS
OF THE PROPERTY, NOR DOES IT ASSUME ANY RESPONSIBILITY FOR THE
COMPLIANCE OF THE PROPERTY OR ITS USE WITH ANY STATUTE, RESOLUTION

OR REGULATION.

2.4 Release of Successor Agency

\ As part of its agreement to accept the Property in its “As-Is, With All Faults”
condition, City, on behalf of itself and its successors and assigns, waives any right to recover
from, and forever releases and discharges. Successor Agency and its Agents and their respective
" heirs, successors, legal representatives, and assigns, to the maximum extent permitted by law, of
and from any and all claims, actions, causes of action, demands, rights, liabilities, damages,
losses, legal or administrative proceedings, penalties, fines, liens, judgments, costs, or expenses
~ whatsoever (including, without limitation, attorneys fees and costs), whether direct or indirect,

known or unknown, foreseen or unforeseen, that it now has or that may arise in the future
because of or in any way growing out of or connected with this Agreement and the Property
(including without limitation the physical, geological, or environmental condition of the
Property, and any federal, state, local, or administrative law, rule, regulation, order, or
requirement applicable thereto), except matters arising from Successor Agency’s intentional
misrepresentation. ' '

2.5 Indemnification

City shall defend, hold harmless, and indemnify the Successor Agency from all
claims, loss, damage, injury, actions, causes of action, and liability of every kind, nature, and
description directly or indirectly arising out of or connected with the performance of this
Agreement and any.of City’s operation or activities related thereto, excluding the willful
misconduct or the gross negligence of the person or entity seeking to be defended, indemnified

or held harmle,ss."
ARTICLE 3: CONDITIONS PRECEDENT TO CLOSING

3.1 Successor Agency’s Conditions Precedent to Closing

, The following are conditions precedent to the Successor Agency’s obligation to
‘convey the Property to City (each, a “Successor Agency Condition' Precedent,” and
collectively, the “Successor Agency’s Conditions Precedent”): ' '

(a)  No event of default (or event which, upon the giving of notice or the
passage of time or both, shall constitute an event of default) under this Agreement shall exist on
the part of City under this Agreement. : -
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®) City shall have performed all of the obligations under this Agreement itis
required to" perform on or before the Closing, including depositing into Escrow any sums .
required to be paid by City under this Agreement. '

(©) The Oversight Board of the Successor Agency shall have adopted
a resolution directing the Successor Agency to dispose of the Airspace Parcel for a
governmental purpose pursuant to the Transaction contemplated under this Agreement, and
the State of California’s Department of Finance (“DOF”) shall not have objected, within the
statutory period provided for ‘its review, to the Oversight Board’s authorization of the
Transaction. ‘

3.2 Failure of SHcCeésor Agency’s Conditions Precedent

: Each Successor Agency Condition Precédent is intended solely for the benefit of
the Successor Agency. If any Successor Agency Condition Precedent is not satisfied on or
before the Closing Date, the Successor Agency’s Executive Director may, at its option, extend
the Closing Date or terminate this Agreement. Upon any such termination, neither party shall
have any further rights or obligations hereunder, except for those that expressly survive

* termination of this Agreement.

3.3 City’s Conditions Precedent to Cldsing

The following are conditions precedent to City’s obligations under this Agreement
to acquire the Property (each, a “City Condition Precedent,” and collectively, the “City’s
Conditions Precedent™): :

(@)  No event of default (or event which upon the giving of notice or the
passage of time or both shall constitute an event of default) under this Agreement shall exist on
the part of the Successor Agency under this Agreement.

(b)  The Successor Agency shall have performed all of the obligations
under this Agreement it is required to perform on or before the Closing. ' '

- (c) City’s Board of Supervisors shall have enacted a resolution approving
and authorizing the Transaction contemplated by this Agreement. .

3.4 Failure of City’s Conditions Precedent

Each City Condition Precedent is intended solely for the benefit of City. If any
City' Condition Precedent is not satisfied as provided above by the Closing Date, City’s
Director of Property may, at its option, extend the Closing Date or terminate this
Agreement. Upon any such termination, neither party shall have any further rights or
.obligations hereunder except for those that expressly survive the termination of this Agreement.

Transfer Agreement (11-16-12)



ARTICLE 4: TITLE, ESCROW, CLOSING, AND EXPENSES

4.1 - Airspace Parcel Permitted Title Exceptions

At Closing, the Successor Agency shall convey all of its right, title, and interest in
and to the Airspace Parcel to City by deed in substantially the form of the Airspace Parcel Grant
Deed. Title to the Airspace Parcel shall be subject to (i) liens of local real estate taxes and
assessments not yet due or payable, (ii) all existing exceptions and encumbrances, whether or not- -
disclosed by a current title report or public records, and any other exceptions to title which would

‘be disclosed by an accurate and thorough investigation, survey, or inspection of the Airspace
Parcel, (iii) all items of which City has actual or constructive notice or knowledge, (iv) all use
restrictions set forth in the Airspace Parcel Grant Deed and this Agreement, and (v) such other
title exceptions as are approved by City at its sole discretion and will not affect the value or
intended use of the Airspace Parcel. All of the foregoing exceptions to title shall be referred to
collectively as the “Airspace Parcel Permitted Title Exceptions.”

42 Esc:ow

Within thirty (30) days following the Effective Date (as defined in Section 6.13 below), .
Successor Agency and City shall open an escrow for the Transaction (“Escrow™) with a title
company mutually selected by the Successor Agency and City and deposit an original, executed
counterpart of this Agreement with the title company. This Agreement shall serve as instructions
to the title company as the escrow holder for consummation of the Transaction. The Successor
Agency and City agree to execute such additional or supplementary instructions as may be
reasonably appropriate to enable the title company to comply with the terms of this' Agreement
and effect Closing; provided, however, in the event of any conflict between the provisions of this -
Agreement and any additional supplementary instructions, the terms of this Agreement shall
control. '

43  Closing Date

“Closing” shall mean the consummation of the Transaction pursuant to the terms
and conditions of this Agreement, and the date on which the Closing shall occur shall be City’s
designation by at least fifteen (15) days’ writteri notice to the Successor Agency of a closing
date (the “Closing Date”). City may extend the designated Closing Date, with written notice to
the Successor Agency. If the Closing does not occur on or before the Closing Date, the title
~ company shall, unless it is notified by both parties to the contrary within five (5) days after the

Closing Date, return each item deposited into Escrow to the party that deposited such item. Any
such return shall not, however, limit the provisions hereof or otherwise relieve either party of
any liability it may have for its wrongful failure to perform its obligations under this Agreement.

4.4 Deposit of Documents and Funds into Escrow_

(a) At or before the Closing, City shall deposit into escrow, or cause to be
deposited into escrow, the following items:

(i)  any funds City is required to deposit into Escrow in accordance W1th
the Agreement;
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(i)  anoriginal executed Preliminary Change of Ownership Report;

» (i) a copy of the duly adopted Board of Supervisors® resolution
authorizing and approving the conveyance of the Airspace Parcel to City in accordance with this
Agreement;

(iv)  an original executed Transfer Tax Affidavit; and
%) any other instruments as are reasonably required by the title
company or otherwise required to effect Closing in accordance with the terms hereof. ‘

(b) At or before the Closing, the Successor Agency shall deposit into escrow, or
cause to be deposited into escrow, the following items: »

: @ the ‘origina_l Airspace Parcel Grant Déed, duly executed and
acknowledged by Successor Agency, conveying the Airspace Parcq_l to City; '

: (1) - a copy of the duly adopted Successor Agency’s Oversight Board
resolution authorizing and approving the conveyance of the Airspace Parcel to City in accordance
with this Agreement; and o

_ (i1i) any other instruments as are reasonably required by the Title
company or otherwise required to effect Closing in accordance with the terms hereof.

4.5 Title Company Requiréments

' As of Closing, the title comparty shall record in the Official Records the Airspace
Parcel Grant Deed. ; . .

46 Expenses

City shall pay any transfer taxes applicable to the sale, personal property taxes, escrow
fees, recording charges and any other costs and charges of the escrow for the sale, including, if
any, a title insurance policy. ' ' :

4.7 No Broke;s or Finders

The parties represent and warrant to each other that no broker or finder was
instrumental in arranging or bringing about this Transaction and that there are no claims or rights -
for brokerage commissions or finder’s fees in connection with the Transaction contemplated by
this Agreement. If any person brings a claim for a commission or finder’s fee based on any
contact, dealings, or communication with the Successor Agency or City, then the party through
whom such person makes a claim shall defend the other party from such claim, and shall
indemnify, protect, defend, and hold harmless the indemnified party from any and all costs,
damages, claims, liabilities, or expenses (including, without limitation, reasonable attorneys’ fees
and disbursements) that the indemnified party incurs in defending against the claim. The
provisions of this Section shall survive the Closing, or, if the conveyance is not consummated for
any reason, any termination of this Agreement. '
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ARTICLE 5: DEFAULT AND REMEDIES
5.1 Default

- In the event that either party fails to perform such party’s obligations hereunder
(except as excused by the other party’s default), the party claiming default will make written
demand for performance. If either party fails to comply with such written demand within thirty -
(30) days after receipt thereof, the party claiming default will have the option to (a) waive such :
default, (b) demand spe01ﬁc performance, or (c) terminate this Agreement _

52 City’s Default Museum’s Cure

Prior to Successor Agency exercising its right to terminate this Agreement
* because of any default by City and the expiration of any applicable cure period as set forth in
Section 5.1 above, Successor Agency shall give written notice of the default (“Default Notice”)
to Museum and afford Museum the opportunity after service of the Default Notice to cure any.
default by City within thirty (30) days after the receipt of the Default Notice from Successor
Agency, or within such longer period of time as may be reasonably required to cure such default
provided that Museum commences such cure within 30 days after receipt of the Default Notice
from Successor Agency and thereafter diligently prosecutes such cure to completion. The
foregoing provisions of this Section 5.2 shall not be construed to impose any personal liability on
Museum for any failure to cure, or election not to cure, any default by City. -

5.3 - Termination .

' On any termination provided for in this Section, the parties will be discharged
from any further obligations and liabilities under thls Agreement, except for those that expressly
survive the termination of this Agreement.

ARTICLE 6: GENERAL PROVISIONS
6.1. Notices

_ ‘Any notice, consent, or approval required or permitted to be given under this

Agreement shall be in writing shall be in writing and shall be given by (i) hand delivery, against
receipt, (ii) reliable next-business-day courier service that provides confirmation of delivery, or
(iii) United States registered or certified mail, postage prepaid, return receipt required, to the
address(es) set forth below or to such other address as either party may from time to time specify
in writing to the other upon five (5) days’ prior, written notice in the manner pr0v1ded above.
The parties’ initial add.resses are: :

If to Successor Agency: Successor Agency to the Redevelopment
- Agency of the City and County of San Francisco .
‘One South Van Ness Avenue, Fifth Floor
-San Francisco, CA 94103
'Attn: Tiffany Bohee, Executive Director
Facsimile: (415) 749-2585 :
Telephone: (415) 749-2458
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Ifto City:  Real Estate Division
) City and County of San Francisco
25 Van Ness Avenue, Suite 400
San Francisco, CA 94103
Attn: Director of Property
Facsimile: (415) 552-9216
Telephone: (415) 554-9860

With a copy to: Office of the City Attorney
. . City and County of San Francisco

Room 234, City Hall
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4682

. ‘Attn: Richard Handel
Facsimile: (415) 554-4747

. Telephone (415) 554-6760

A properly addressed notice transmitted by one of the foregoing methods shall be
deemed received upon confirmed delivery or rejected delivery. Any fax numbers are provided
for convenience of communication only; neither party may give official or binding notice by
fax. The effective time of a notice shall not be affected by the receipt, prior to receipt of the
original, of a faxed copy of a notice.

Every notice given to a party pursuant to this Agreement must state (or must be
accompanied by a cover letter that states) substantially the following: (a) the Section of this
Agreement under which the notice is given and the action or response required, if any; (b) if
applicable, the period of time within which the recipient of the notice must respond thereto; (c)
if approval is being requested, shall be clearly marked “Request for Approval”; and (d) if a
notice’ of a disapproval or an objection which requires reasonableness, shall specify with
particularity the reasons therefore.

6.2 Successors and Assigns

This Agreement shall be binding upon, and inure to the benefit of, the parties -
hereto and their respective successors, heirs, legal representatives, administrators, and assigns. A
party's rights and obligations hereunder shall not be assignable without the prior, written consent
of the other party.

6.3 Amendments

This Agreement may be amended or modified only by a written instrument
signed by the Successor Agency and City. The Successor Agency’s Executive Director and
City's Director of Property shall have the authority to consent to any non-material changes to
- this Agreement. For purposes hereof, “non-material change” shall mean any change that does
not materially reduce the consideration to either party under this Agreement or otherwise
materially increase the liabilities or ob]igations of either party under this Agreement. Material
changes to the Agreement shall require approval by City's Board of Supervisors and Mayor as
required by applicable law, and the Successor Agency’s Over51ght Board. "
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64 Governing Law; Venue

This Agreement shall be governed by and construed in accordance with the laws
of the State of California and City's Charter and Administrative Code. The parties agree that all
actions or proceedings arising directly or indirectly under this Agreement shall be litigated in
courts located within the County of San Francisco, State of California.

6.5 Entire Agreement

_ This Agreement, together with the exhibits hereto, contain any and all
representations, warranties, and covenants made by the Successor Agency and City and

constitutes the entire agreement between the parties hereto with respect to the subject matter -

hereof. Any prior correspondence, memoranda, or agreements are replaced in total by this
\ Agreement together with the exhibits hereto.

: 6.6 4 Pames and Their Agents

As used herein, the term “Agent” or “Agents” when used with respect to either
party ‘shall include the commissioners, members, officers, employees agents, contractors, and
representatives of such party.

6.7 Interpretation of Agreement .

The article, section, and other headings of this Agreement and the table of
contents are for convenience of reference only and shall not affect the meaning or iaterpretation
of any provision contained herein. Whenever the context so requires, the use of the singular
shall be deemed to include the plural and vice versa, and each gender reference shall be deemed
to include the other and the neuter. This Agreement has been negotiated at arm’s length and
between persons sophisticated and knowledgeable in the matters dealt with herein. The
provisions of this Agreement shall be interpreted in a reasonable manner to affect the purposes
of the partles and this Agreement.

6.8 Exhibits and Recitals

- Whenever an “Exhibit” is referenced, it means an attachment to this Agreement
unless otherwise specifically identified. All such Exhibits are incorporated herein by reference.
The Recitals set forth above are true and correct and are incorporated into this Agreement.

6.9 Time of Essence

Time is of the essence with respect to the performance of the parties® respective
obligations contained herein.

6.10 No Merger

The obligations contained herem shall not merge with the transfer of tltle to the
Property but shall remain in effect until fulfilled.
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6.11 No Recording

Neither this Agreement nor any memorandum or short form thereof may be
recorded by the Successor Agency or City.

6.12  Counterparts

This Agreement may be executed in any number cf counterparts, each of which
shall be deemed an original, but all of which taken together shall constitute one and the same
mstrument

| 6.13 Effective Date

.~ This Agreement shall become. effec’uve upon the date the Agreement is fully
executed by both parties, after approval by the Successor Agency’s Oversight Board and City’s
Board of Supervisors and the Mayor (“Effective Date™) The parties shall confirm in writing
the Effective Date of this Agreement once such date has been established pursuant to this
Section; provided, however, the failure of the Parties to confirm such date in writing shall not
have any effect on the validity of this Agreement. Where used in this Agreement or in any of
its attachments, references to the “Effective Date” will mean the Effective Date as established
and confirmed by the Parties pursuant to this Section.

6.14 Relationship_ of the Parties.

The relationship between the parties hereto is solely that of transferor and
transferee of real property.

6.15  Cooperative Drafting.

This Agreement has been drafted through a cooperative effort of both parties, and
both parties have had an opportunity to have the Agreement reviewed and revised by legal
counsel. No party shall be considered the drafter of this Agreement, and no presumption or rule
that an ambiguity shall be construed against the party drafting the clause shall apply to the
interpretation or enforcement of this Agreement.

6.16 Sunshine Ordinance.

Successor Agency understands and agrees that under City’s Sunshine Ordinance
(San Francisco Administrative Code, Chapter 67) and the State Public Records Law (Gov. Code
Section 6250 et seq.), this Agreement and any and all records, information, and materials
submitted to City hereunder are public records subject to public disclosure. Successor Agency
hereby acknowledges that City may disclose any records, information and materials submitted to
City in connection with this Agreement.

6.17  Other City Clauses.

Successor Agency agrees to comply with the provisions specified in the San
Francisco Administrative Code, Environmental Code, or City Charter relating to Resource
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Efficient City Buildings (E.C. Section 705 as of the Effective Date), Prevailing Wéges for
"Construction (SF City Charter Section A7.204 and A.C. Section 6. 24), F]rst Source Hiring (A.C.
Chapter 83), and Equal Benefits (A.C. Secﬁon 120).

6.18 Prohibition Against Making Contributions to City.

- Successor Agency acknowledges that no party that contracts with City for the
rendition of personal services, or the furnishing of any material, supplies or eqmpment to City, or
for selling any land or building to City, whenever such transaction would require approval by a
City elective officer, or the board on which that City elective officer serves, shall make any
contribution to such an officer or candidate at any time between commencement of negotiations
and either the completion of, or the termination of, negotiations for such contract.

' _[REMA[NDER OF PAGE INTENTIONALLY LEFT BLANK]
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The parties have duly executed this Agreement as of the respective dates written below. -

TRANSFEREE: " TRANSFEROR:

CITY AND COUNTY OF ' SUCCESSOR AGENCY TO THE

SAN FRANCISCO, a municipal corporation REDEVELOPMENT AGENCY OF THE
‘ CITY AND COUNTY OF SAN

FRANCISCO, a public body organized and
existing under the laws of the State of

California
By:_ By: '
John Updike, Director of Property Tiffany Bohee, Executive Director
APPROVED AS TOFORM: - . APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney |
By: By:
’ Richard Handel, Deputy City Attorney -
17

Transfer Agreement (11-16-12)



EXHIBIT A

LEGAL DESCRIPTION
(Airspace Parcel)

All that certain real property situated in the City and County of San Francisco, State of
California, described as follows:

NOTE: ALL ELEVATIONS HEREINAFTER MENTIONED REFER TO THE CITY AND COUNTY OF SAN
FRANCISCO DATUM.

ALL THAT REAL PROPERTY ABOVE A SLOPED PLANE, THE SOUTHWESTERLY LINE BOUNDING
SAID SLOPED PLANE BEING THE NORTHEASTERLY LINE OF THIRD STREET AT ELEVATION
109.5 FEET AND THE NORTHEASTERLY LINE BOUNDING SAID SLOPED PLANE BEING -
PERPENDICULARLY DISTANT 275 FEET NORTHEASTERLY FROM SAID NORTHEASTERLY LINE
OF THIRD STREET AT ELEVATION 185.5 FEET, BOUNDED BY PLANES PROJECTED VERTICALLY
ABOVE AND BELOW THE SURFACE LIMITS OF CERTAIN LAND DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF THIRD
STREET WITH THE SOUTHEASTERLY LINE OF MINNA STREET; THENCE NORTHEASTERLY
ALONG SAID SOUTHEASTERLY LINE OF MINNA STREET 275 FEET; THENCE AT THE RIGHT
ANGLE SOUTHEASTERLY LINE 215.333 FEET TO THE MOST NORTHERLY CORNER OF HUNT
STREET, AS HUNT STREET NOW EXISTS, AFTER THE VACATION OF A PORTION THEREOF
PURSUANT TO RESOLUTION NOS. 755-79, 599-81, 569-83 AND 912-84, ADOPTED ON AUGUST 6,

11979, JUNE 29, 1981, AUGUST 1, 1983, AND NOVEMBER 26, 1984, RESPECTIVELY, BY THE
BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO, SAID CORNER
BEING PERPENDICULARLY DISTANT 275 FEET NORTHEASTERLY FROM THE NORTHEASTERLY
LINE OF THIRD STREET; THENCE SOUTHEASTERLY ALONG THE NORTHWESTERLY LINE OF
SAID HUNT STREET AND ALONG ITS SOUTHWESTERLY PROLONGATION 275 FEET TO THE
NORTHEASTERLY LINE OF THIRD STREET; THENCE NORTHEASTERLY ALONG SAID
NORTHEASTERLY LINE OF THIRD STREET 215.333 FEET TO THE POINT OF BEGINNING.

BEGIN A PORTION OF 100 VARA BLOCK NO. 355 AND ALL OF MASSET PLACE AS SAID STREET
EXISTED PRIOR TO THE VACATION THEREOF PURSUANT TO RESOLUTION NGC. 735-79 -
ADOPTED BY THE BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO
ON AUGUST 6, 1979, AND APPROVED BY THE MAYOR ON AUGUST 10, 1979, AS AMENDED BY
RESOLUTION NO. 5939-81, ADOPTED BY SAID BOARD OF SUPERVISORS ON JUNE 29, 1981, AND
APPROVED BY THE MAYOR ON JULY 3, 1981; AND AS AMENDED BY RESOLUTION NO. 669-83,
ADOPTED BY SAID BOARD OF SUPERVISORS ON AUGUST 1, 1983, AND APPROVED BY THE
MAYOR ON AUGUST 4, 1983, AND AS FURTHER AMENDED BY RESOLUTION NO. 912-84,
ADOPTED BY SAID BOARD OF SUPERVISORS ON NOVEMBER 26, 1984 AND APPROVED BY THE
MAYOR ON DECEMBER 3, 1984. .

- EXCEPTING THEREFROM:

ALL THAT REAL PROPERTY BETWEEN TWO SLOPED.PLANES, ONE WITH THE
SOUTHWESTERLY LINE BOUNDING SAID SLOPED PLANE BEING THE NORTHEASTERLY LINE OF
THIRD STREET AT ELEVATION 109.5 FEET AND THE NORTHEASTERLY LINE BOUNDING SAID
SLOPED PLANE BEING PERPENDICULARLY DISTANT 275 FEET NORTHEASTERLY FROM SAID
NORTHEASTERLY LINE OF THIRD STREET AT ELEVATION 165.5 AND THE OTHER SLOPED
PLANE WITH THE SOUTHWESTERLY LINE BOUNDING SAID SLOPED PLANE BEING
PERPENDICULARLY DISTANT 70.9 FEET NORTHEASTERLY FROM SAID NORTHEASTERLY LINE
OF THIRD STREET AT ELEVATION 141.0 FEET AND THE NORTHEASTERLY LINE BOUNDING SAID
SLOPED PLANE BEING PERPENDICULARLY DISTANT 132.9 FEET NORTHEASTERLY FROM SAID
NORTHEASTERLY LINE OF THIRD STREET AT ELEVATION 166.7 FEET, WHICH SPACE IS

A-1
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BOUNDED BY VERTICAL PLANES WHICH EXTEND BETWEEN THE AFORESAID SLOPED PLANES,
THE LIMITS OF SAID VERTICAL PLANES BEING DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF THIRD
STREET WITH THE SOUTHEASTERLY LINE OF MINNA STREET; THENCE NORTHEASTERLY
ALONG SAID SOUTHEASTERLY LINE OF MINNA STREET 70.90 FEET; THENCE AT A RIGHT |
ANGLE SOUTHEASTERLY 71.60 FEET TO THE TRUE POINT OF BEGINNING; THENCE
NORTHEASTERLY PARALLEL WITH SAID SOUTHEASTERLY LINE OF MINNA STREET 62 FEET;
THENCE AT A RIGHT ANGLE SOUTHEASTERLY 60.50 FEET; THENCE AT ARIGHT ANGLE
SOUTHWESTERLY 62 FEET; THENCE AT A RIGHT ANGLE NORTHWESTERLY 60.50 FEET TO THE

TRUE POINT OF BEGINNING.

BEING A PORTION OF 100 VARA BLOCK NO. 355 AND A PORTION OF MASSET PLACE AS SAID -
STREET EXISTED PRIOR TO THE VACATION THEREOF PURSUANT TO RESOLUTION NO. 756-79
ADOPTED BY THE BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO
ON AUGUST 8, 1979, AND APPROVED BY THE MAYOR ON AUGUST 10, 1979, AS AMENDED BY
RESOLUTION NO. 589-81, ADOPTED BY SAID BOARD OF SUPERVISORS ON JUNE 29, 1881, AND
APPROVED BY THE MAYOR ON JULY 3, 1881, AND AS AMENDED BY RESOLUTION NO. 669-83,
ADOPTED BY SAID BOARD OF SUPERVISORS ON AUGUST 1, 1983, AND APPROVED BY THE
MAYOR ON AUGUST 4, 1983, AND AS FURTHER AMENDED BY RESOLUTION NO. 912-84,
ADOPTED BY SAID BOARD OF SUPERVISORS ON NOVEMBER 26, 1984, AND APPROVED BY THE

MAYOR ON DECEMBER 3, 1984.

APN: 3722/078 (portion)
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EXHIBIT B

" PROPERTY MAP
(Airspace Parcel)

[Attach Property Map]
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| EXHIBIT C
FORM OF AIRSPACE PARCEL GRANT DEED

. RECORDING REQUESTED BY
AND WHEN RECORDED RETURN TO:

Real Estate Division

City and County of San Francisco
25 Van Ness Avenue, Suite 400
San Francisco, CA 94102

Atin: Director of Property

MAIL TAX STATEMENTS TO:

Real Estate Division

City and County of San Francisco
25 Van Ness Avenue, Suite 400
San Francisco, CA 94102

Attn: Director of Property

The undersigned hereby declares this instrument to be

exempt from Recording Fees (CA Govt. Code § 27383)

- and Documentary Transfer Tax (CA Rev. & Tax Code
__§ 11922 and S.F. Bus: & Tax Reg. Code § 1105)

Assessor’s Parcel No. 3722-078 {portion) (Space above this line reserved for Recorder’s use only)
AIRSPACE PARCEL GRANT DEED

- - FOR VALUABLE CONSIDERATION, receipt and adequacy of which -are
hereby acknowledged, the SUCCESSOR AGENCY TO THE REDEVELOPMENT AGENCY
OF THE CITY AND COUNTY OF SAN FRANCISCO, a public body organized and existing
under the laws of the State of California (“Successor Agency” or “Transferor™) pursuant to
Resolution No. 13-2012, adopted by the Oversight Board of the Successor Agency on October
12, 2012  hereby grants to the CITY AND COUNTY OF SAN FRANCISCO, ‘a' municipal
corporation ("City" or “Transferee™), any and all right, title, and interest the Transferor may
have.in and to the real property located in the City and County of San Francisco, State of
California, described on Exhibit A attached hereto and made a part hereof (the "Property” or
“Airspace Parcel”). ' ~ _

' - THIS AIRSPACE PARCEL GRANT DEED IS MADE UPON AND ACCEPTED
SUBJECT TO THE FOLLOWING RESTRICTIONS:

A. As a material part of the consideration for the sale of the Property, the Successor
Agency imposes the following use restrictions upon the Property, and City
hereby covenants that it will include the following restrictions and
covenants in its purchase and sale agreement and grant deed subsequently
conveying the Property to the San Francisco Museum of Modern Art
(“Museum”): ' '

1. The Property, and any improvements constructed thereon, shall be
used, operated, and maintained in strict accordance with the
following provisions and for no other purposes:
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o As a “First Class Fine Arts Museum” which, for the
purposes of this Airspace Parcel Grant Deed shall mean a
museum comparable in quality to the existing San
Francisco Museum of Modern Art (“SFMOMA™) and fine
arts museums in comparable urban areas in the United
States as defined in the Disposition and Development
Agreement dated as of January 15, 1991 and recorded in
the Official Records of the City and County of San
Francisco (“Official Records”) on January 16, 1991 as
Document No. E848701 at Reel F293, Image 408.
(“Original DDA™), as amended by that certain First
Amendment to Disposition and Development Agreement

- dated as of March 10, 1992 and recorded in the Official
Records on March 25, 1992 as Document No. F090282 at
Reel F591, Image 318 (“First Amendment”), and as
further amended by that certain Second Amendment to
Disposition and Development Agreement dated as of
December 17, 1996 and recorded in the Official Records
on May 23, 1997 as Document No. G165545 at Reel
(G889, Image 467 (which, together with the Original DDA
and the First Amendment, shall be referred to as the
“DDA™); and

(i)  For cultural, educational, and ancillary (i.e., retail -and
testaurant and/or café uses) uses directly related to
SFMOMA'’s operations.

2. If, after conveyance of the Property from City to the Museum, the
Museum uses the Airspace Parcel for an Income-Generating Use (as
defined below), the Museum shall pay City the then fair market value
for the Airspace Parcel. At that time, the fair market value will be
based on a City-approved third-party appraisal, which will determine
the highest and best use of the Airspace Parcel without restrictions of
any kind. City and the Museun shall document the fair market value
and the terms of the Museum’s payment in an agreement to be

- approved by City. City agrees to treat any funds received from the
Museum for the Airspace Parcel as Community Development Block
Grant program income as required under the Yerba Buena Center
Redevelopment Project Closeout Agreement (1983). “Income-
Generating Use” is defined as any income-generating use not directly
related to SFMOMA’s operations, including but not limited to:

(i) - residential or commercial condominiums;
(i)  hotel uses;

(iii) . retail uses other than thosc a]lowed under Section A. 1.
above; and :
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(iv)  retail or office space or other income-genérating uses used
* by any third parties. "

3. The restrictions and covenants of Museum and its successors and -
assigns may be enforced by City, the Successor Agency, and any of
- their respective successors and assigns. .

B. City herein covenants by and for himself or herself, his or her heirs, executors,
administrators, and assigns, and all persons claiming under or through them, that
there shall be no discrimination against or segregation of, any person or group of
persons on account of any basis listed in subdivision (a) or (d) of Section 12955
of the Government Code, as those bases are defined in Sections 12926, 12926.1,
subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and
Section 12955.2 of the Government Code, in the sale, lease, sublease, transfer,
use, occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall
the grantee or any person claiming under or through him or her, establish or
permit any practice or practices of discrimination or segregation with reference to
the selection, location, number, use or occupancy of tenants, lessees, subtenants,
sublessees, or vendees in the premises herein conveyed. The foregoing covenants
shall run with the land. ' '

C. The Successor Agency and City intend that the benefits and burdens of these
covenants, agreements, conditions, and restrictions above shall run with the land
and that all of the provisions of this Airspace Parcel Grant Deed shall be-binding:
upon and inure to the benefit of the parties and their respective personal
representatives, heirs, successors, and assigns. No failure by the Successor
Agency to insist upon the strict performance of any obligation of City hereunder
or to exercise any right, power, or remedy arising out of a violation of any
restrictions herein, irrespective of the length of time for which such violation
continues, shall constitute a waiver of such violation or of Successor Agency’s’
right to demand strict compliance with such restriction. City acknowledges that
Successor Agency would not have sold the Property unless the Property were
burdened by the covenants, agreements, conditions, and restrictions contained
herein. '

Executed as of this day of ,20

Authorized by Successor Agency - SUCCESSOR AGENCY TO THE SAN

Oversight Board Resolution adopted.... FRANCISCO REDEVELOPMENT AGENCY,
a public body organized and existing under the
laws of the State of California -

By:

Its:

APPROVED AS TO FORM:
DENNIS J. HERRERA '
City Attorney

By:
Richard Handel, Deputy City Attorney
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CERTIFICATE OF ACCEPTANCE

This is to certify that the interest in real property conveyed by the foregoing Airspace Parcel
Grant Deed to the City and County of San Francisco, a municipal corporation, is hereby accepted
pursuant to Board of Supervisors' Resolution No. , and the grantee consents to
recordation thereof by its duly authorized officer. '

Dated: By:____
Director of Property
State of California )
) ss
County of San Francisco )
On , before me, : , anotary public in and
for said State, personally appeared ' , who proved to

me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in :
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct. ‘

WITNESS my hand and official seal.

Signature (Seal)
State of California )
: ) ss
County of San Francisco )
On ~ , before me, ' , a notary public in and
for said State, personally appeared , who proved to

me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in .
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct. : : ~ :

WITNESS my hand and official seal.

Signature - (Seal)-
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EXHIBIT A

LEGAL DESCRIPTION
(Airspace Parcel)

All that certain real property situated in the City and County of San Franc1sco State of
California, described as follows:

NOTE: ALL ELEVATIONS HEREINAFTER MENTIONED REFER TO THE CITY AND COUNTY OF SAN
FRANCISCO DATUM.

ALL THAT REAL PROPERTY ABOVE A SLOPED PLANE, THE SOUTHWESTERLY LINE BOUNDING
SAID SLOPED PLANE BEING THE NORTHEASTERLY LINE OF THIRD STREET AT ELEVATION
109.5 FEET AND THE NORTHEASTERLY LINE BOUNDING SAID SLOPED PLANE BEING
PERPENDICULARLY DISTANT 275 FEET NORTHEASTERLY FROM SAID NORTHEASTERLY LINE
OF THIRD STREET AT ELEVATION 185.5 FEET, BOUNDED BY PLANES PROJECTED VERTICALLY
ABOVE AND BELOW THE SURFACE LIMITS OF CERTAIN LAND DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF THIRD
STREET WITH THE SOUTHEASTERLY LINE OF MINNA STREET; THENCE NORTHEASTERLY
ALONG SAID SOUTHEASTERLY LINE OF MINNA STREET 275 FEET; THENCE AT THE RIGHT
ANGLE SOUTHEASTERLY LINE 215.333 FEET TO THE MOST NORTHERLY CORNER OF HUNT
STREET, AS HUNT STREET NOW EXISTS, AFTER THE VACATION OF A PORTION THEREOF
PURSUANT TO RESOLUTION NOS. 755-79, 599-81, 569-83 AND 912-84, ADOPTED ON AUGUST 6,
1979; JUNE 29, 1981, AUGUST 1, 1983, AND NOVEMBER 26, 1984, RESPECTIVELY, BY THE
BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO, SAID CORNER
BEING PERPENDICULARLY DISTANT 275 FEET NORTHEASTERLY FROM THE NORTHEASTERLY
LINE OF THIRD STREET; THENCE SOUTHEASTERLY ALONG THE NORTHWESTERLY LINE OF
SAID HUNT STREET AND ALONG ITS SOUTHWESTERLY PROLONGATION 275 FEET TO THE
NORTHEASTERLY LINE OF THIRD STREET; THENCE NORTHEASTERLY ALONG SAID
NORTHEASTERLY LINE OF THIRD STREET 215.333 FEET TO THE POINT OF BEGINNING.

BEGIN A PORTION OF 100 VARA BLOCK NO. 355 AND ALL OF MASSET PLACE AS SAID STREET
‘EXISTED PRIOR TO THE VACATION THEREOF PURSUANT TO RESOLUTION NO. 735-79 .
ADOPTED BY THE BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO
ON AUGUST 8, 1979, AND APPROVED BY THE MAYOR ON AUGUST 10, 1979, AS AMENDED BY
RESOLUTION NO. 599-81, ADOPTED BY SAID BOARD OF SUPERVISORS ON JUNE 29, 1981, AND
APPROVED BY THE MAYOR ON JULY 3, 1981, AND AS AMENDED BY RESOLUTION NO. 669 83,
ADOPTED BY SAID BOARD OF SUPERVISORS ON AUGUST 1, 1983, AND APPROVED BY THE
MAYOR ON AUGUST 4, 1983, AND AS FURTHER AMENDED BY RESOLUTION NO. 912-84,
ADOPTED BY SAID BOARD OF SUPERVISORS ON NOVEMBER 26, 1984, AND APPROVED BY THE
MAYOR ON DECEMBER 3, 1984.

EXCEPTING THEREFROM:

ALL THAT REAL PROPERTY BETWEEN TWO SLOPED PLANES, ONE WITH THE
SOUTHWESTERLY LINE BOUNDING SAID SLOPED PLANE BEING THE NORTHEASTERLY LINE OF
THIRD STREET AT ELEVATION 109.5 FEET AND THE NORTHEASTERLY LINE BOUNDING SAID
SLOPED PLANE BEING PERPENDICULARLY DISTANT 275 FEET NORTHEASTERLY FROM SAID
NORTHEASTERLY LINE OF THIRD STREET AT ELEVATION 165.5 AND THE OTHER SLOPED
PLANE WITH THE SOUTHWESTERLY LINE BOUNDING SAID SLOPED PLANE BEING
PERPENDICULARLY DISTANT 70.9 FEET NORTHEASTERLY FROM SAID NORTHEASTERLY LINE
OF THIRD STREET AT ELEVATION 141.0 FEET AND THE NORTHEASTERLY LINE BOUNDING SAID
SLOPED PLANE BEING PERPENDICULARLY DISTANT 132.9 FEET NORTHEASTERLY FROM SAID
NORTHEASTERLY LINE OF THIRD STREET AT ELEVATION 166.7 FEET, WHICH SPACE IS
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BOUNDED BY VERTICAL PLANES WHICH EXTEND BETWEEN THE AFORESAID SLOPED PLANES,
THE LIMITS OF SAID VERTICAL PLANES BEING DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF THIRD
STREET WITH THE SOUTHEASTERLY LINE OF MINNA STREET; THENCE NORTHEASTERLY
ALONG SAID SOUTHEASTERLY LINE OF MINNA STREET 70.90 FEET; THENCE AT A RIGHT
ANGLE SOUTHEASTERLY 71.60 FEET TO THE TRUE POINT OF BEGINNING; THENCE
NORTHEASTERLY PARALLEL WITH SAID SOUTHEASTERLY LINE OF MINNA STREET 62 FEET,;
THENCE AT A RIGHT ANGLE SOUTHEASTERLY 60.50 FEET; THENCE AT A RIGHT ANGLE
SOUTHWESTERLY 62 FEET; THENCE AT A RIGHT ANGLE NORTHWESTERLY 60.50 FEET TO THE

TRUE POINT OF BEGINNING.

BEING A PORTION OF 100 VARA BLOCK NO. 355 AND A PORTION OF MASSET PLACE AS SAID
STREET EXISTED PRIOR TO THE VACATION THEREOF PURSUANT TO RESOLUTION NO. 756-79
ADOPTED BY THE BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

ON AUGUST 8, 1979, AND APPROVED BY THE MAYOR ON AUGUST 10, 1979, AS AMENDED BY
RESOLUTION NO. 599-81, ADOPTED BY SAID BOARD OF SUPERVISORS ON JUNE 29, 1981, AND -
APPROVED BY THE MAYOR ON JULY 3, 1981, AND AS AMENDED BY RESOLUTION NO. 669-83,
ADOPTED BY SAID BOARD OF SUPERVISORS ON AUGUST"1, 1983, AND APPROVED BY THE
MAYOR ON AUGUST 4, 1983, AND AS FURTHER AMENDED BY RESOLUTION NO. 912-84, _
ADOPTED BY SAID BOARD OF SUPERVISORS ON NOVEMBER 26, 1984, AND APPROVED BY THE

MAYOR ON DECEMBER 3, 1984.

APN: 3722/078 (portion)
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AGREEMENT FOR TRAN SFER OF AIR SPACE PARCEL
by and between

THE CITY AND COUNTY OF SAN FRANCISCO |
as Transferor
and
THE SAN FRANCISCO MUSEUM OF MODERN ART

as Transferee

For the transfer of
an Airspace Parcel above a sldping plane between elevations 109.5 and 165.5
at 151 Third Street
(Portion of Assessor’s Block 3722, Lot 078)

San Francisco, California

December _ 2012
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AGREEMENT FOR TRANSFER OF AIRSPACE PARCEL
(Portion of Assessor’s Block 3722, Lot 078)

This AGREEMENT FOR TRANSFER OF AIRSPACE PARCEL (this “Agreement™)
dated as of December _, 2012 for reference purposes, is entered into by and between THE
CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation (“City”), and THE SAN
FRANCISCO MUSEUM OF MODERN ART, a California non-profit corporation (the
“Museum”), with reference to the following facts and circumstances: '

RECITALS

, A. Pursuant to that certain Agreement for Transfer of Airspace Parcel dated as of
December - , 2012 by and between the Successor Agency to the Redevelopment Agency of the
City and County of San Francisco, a public' body organized and existing under the laws of the
State of California (“Successor Agency”), and City, City owns of all of that certain real property
identified as an airspace parcel above a sloping plane between elevations 109.5 feet and 165.5
feet within a portion of Lot 078, Assessor’s Block 3722, located at 151 Third Street in the City
and County of San Francisco, State of California, and described more partlcularly in the attached
Exhibit A (Legal Descnptlon) (the “Property” or “Airspace Parcel”).

B. The Property is located within the boundaries of the former Yerba Buena Center
Approved Redevelopment Project Area D-1 and was subject to the Redevelopment Plan for the |
Yerba Buena Center Approved Redevelopment Project Area D-1, which was duly adopted in
accordance with Commumty Redevelopment Law, and which explred by its own terms on
January 1, 2011.

C. . The former San Francisco Redevelopment Agency of the City and County of San
Francisco and the Museum entered into that certain Disposition and Development Agreement
dated as of January 15, 1991 and recorded in the Official Records of the City and County of San
~ Francisco (“Official Records™) on January 16, 1991 as Document No. E848701 at Reel F293,
‘Image 408 (“Original DDA”), as amended by that certain First Amendment to Disposition and
Development Agreement dated as of March 10, 1992 and recorded in the Official Records on
March 25, 1992 as Document No. F090282 at Reel F591, Image 318 (“First Amendment”), and
as further amended by that certain Second Amendment to Disposition and Development
Agreement dated as of December 17, 1996 and recorded in the Official Records on May 23,
1997 as Document No. G165545 at Reel G889, Image 467 (“Second Amendment,” and together
with the Original DDA and the First Amendment, the “DDA”).

D.  Pursuant to the DDA, City transferred to the Museum that certain real property
referred to therein as the “EB-2 Museum Site,” located below.the Airspace Parcel for
development of a first-class museum known as the San Francisco Museum of Modem Art
(“SFMOMA”™). Since then, Museum constructed and currently operates the SEMOMA, which is
- widely recognized as a valuable cultural resource that benefits San Francisco. SFMOMA
includes, but is not limited to, gallery, auditorium, library, retaﬂ administrative, support, public
visitor, conservation, curatonal staff and art storage space.
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E. The Museum is undertaking a major expansion of SFMOMA that involves the
construction by Museum of a new high-rise building that will extend onto three adjacent parcels
(670 Howard Street, 676 Howard Street, and a portion of Hunt Street) (the “Museum Expansion
Project”). In connection with the Museum Expansion Project, Museum and its affiliate New
Florian, LLC, a California limited liability company ("Florian") and City entered into
Conditional Land Disposition and Acquisition Agreement dated as of - October 15, 2010 (the
"Land Swap Agreement"), which provides, infer alia, for the transfer of City's real property
- known as 676 Howard Street (Block 3722, Lot 028) and the City's fire station known as “Fire
Station No. 17 located on such real property, together with an adjoining section of right-of-way
known as Hunt Street also located within Block 3722, in San Francisco, California in exchange
for (1) a 9,000-square-foot parcel of real property owned by Florian (the “Replacement
Property™) located at 935 Folsom Street (Block 3753, Lot 140) in San Francisco, (i) a new fire
station to be constructed by Museum, at Museum’s sole cost and expense (the “Replacement
Fire Station”), on the Replacement Property, and (iii) a parking easement on Florian property
that is adjacent to the Replacement Property.

F. The parties recognize that the City's acquisition of the Replacement Fire Station
and the Museum's expansion contemplated by the Museum Expansion Project both serve
* important governmental purposes. In approving the Land Swap Agreement and the transactions
contemplated thereby, City's Board of Supervisors (the "BOS") enacted Ordinance No. 218-10
(as amended by Ordinance No. 31-12, the "Ordinance"), which found that City's entering into
the Land Swap Agreement with Museum and Florian was appropriate and in City's best interests
based upon factors that included the following: (i) the existing fire station. was expected to
require renovations to achieve improved seismic performance and meet current standards for fire
station operations; (ii) the location of the proposed Replacement Fire Station is expected to result
in improved response times in the area serviced by the existing fire station; (iii) the design and
construction of the Replacement Fire Station is expected to result in more efficient and
comfortable fire station operations and compliance with building standards applicable to critical
facilities; and (iv) the expansion of the Museum's facility will improve the City's cultural
landscape, enhance City's revenues, and constitute a valuable public addition to the City's civic
well being. Further, pursuant to the Ordinance, the BOS also found that the transactions
contemplated by the Land Swap Agreement are in the City's best financial interest based on its
findings that the value of the property to be transferred by City to Museum was independently
appraised at Two Million Forty Thousand Dollars ($2,040,000) while the property to be
transferred to City by Museum was independently appraised at Two Million Three Hundred Fifty
Thousand Dollars ($2,350,000), which value will be increased by Museum's improvement of the -
Replacement Property pursuant to the construction of the Replacement Fire Station, the cost of
which the BOS found is expected to exceed Six Million Dollars (86,000,000 in construction
costs.

G. In order to complete the Museum Expansion Project, the Museum needs to
acquire the Airspace Parcel because the proposed Museum expansion will necessarily require
construction of a portion of the new Museum facilities contemplated by the Museum Expansion
Project within the boundaries of the Airspace Parcel. : '
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F. City wishes to support the Museum Expansion Project by transferring the

| Property to the Museum for One Dollar ($1.00) (the “Transaction™), subject to the Museum’s
. covenant to restrict use of the Airspace Parcel to museum, cultural, educational, and ancillary

uses in- accordance with the use restrictions set forth in the attached Exhibit B (Form of
Quitclaim Deed) (the “Airspace Parcel Quitclaim Deed”).  The Transaction will coincide with
the closings of the transactions contemplated by the Land Swap Agreement.

G. City has completed its environmental review for the Museum Expansion Project
and the transactions contemplated under the Land Swap Agreement pursuant to the California
Environmental Quality Act (“CEQA™) (California Public Resources Code Sections 21000 et
seq.), the CEQA Guidelines (California Code of Regulations, title 14, Sections 15000 et seq.),
and Chapter 31 of the San Francisco Administrative Code (collectively, the “Environmental
Review™). On November 10, 2011, City’s Planning Commission certified, by Motion No.
18485, the Final Environmental Impact Report for the Museum Expansion Project (“Fimal
EIR”), and by Motion No. 18486, adopted CEQA Findings including a Statement of Overriding

* Consideration, and adopted a Mitigation Monitoring and Reporting Program (“MMRP”) for the

Museum Expansion Project. On January 10, 2012, City’s Board of Supervisors affirmed, by
Motion No. M12-007, certification of the Final Environmental Impact Report for the Museum
Expansion Project. Since the certification of the Final EIR, no changes have occurred with
respect to the Museum Expansion: Project or the circumstances surrounding the Museum
Expansion, and no new information has been put forward that would result in new 51gn1ﬁcant
environmental impacts not adequately analyzed in the Final EIR, cause a substantial increase in
impacts previously identified in the Final EIR, or require additional review under CEQA prior to
the execution of this Agreement. In authorizing the Successor Agency and City to enter into this
Agreement, the Oversight Board of the Successor Agency and the San Francisco Board of
Supervisors, respectively, have each adopted and incorporated by reference the CEQA Findings -
contained in Planning Commission Motion No. 18486 as well as the findings set forth in this

paragraph.
AGREEMENT

 ACCORDINGLY, for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, City and the Museum hereby agree as follows:

ARTICLE 1: TRANSFER OF PROPERTY

.1 .1 Transfer of Property

City agrees to sell, and the Museum agrees to purchasé all Property described in

“the attached Exhibit A, subject to the terms, covenants, and conditions set forth in this

Agreement, including the Museum’s covenant to restrict use of the Airspace Parcel to museum,
cultural, educational, and ancillary uses as set forth in the Airspace Parcel Quitclaim Deed and
Section 1.3 below. Pursuant to Section 2.4 of this Agreement, City shall convey, and the
Museum shall accept the Property on an “As-Is, With All Faults” basis.
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12 Purchase Price

City and ﬁe Museum agree that the full purchase price of the Airspace Parcel is
One Dollar ($1.00) (“Purchase Price”). - '

1.3 Use Restrictions Upon Convevance

The Museum hereby covenants that the Airspace Parcel, and any
" improvements constructed thereon, shall be used, operated, and maintained in strict
accordance with the following provisions of this Section 1.3 and for no other purposes:

(@) As a First Class Fine Arts Museum which, for the purposes of this
Agreement shall mean a museum comparable in quality to the existing San Francisco Museum of
Modem Art -and fine arts museums in comparable urban areas in the United States (as defined in
the DDA); and . ' . '

(b)  For cultural, educational, and ancillary (i.e., retail and restaurant and/or
café uses) uses directly related to SFMOMA’s operations.

1.4 Violation of Use Restrictions After Conveyance

City shall transfer the Airspace Parcel to the Museum for the Purchase Price, and
the Museum shall aceept the Airspace Parcel from City for the Purchase Price, subject to the use .
restrictions outlined above in Section 1.3. If, after conveyance, the Museum uses the Airspace
Parcel for an Income-Generating Use (as defined below), the Museum shall pay City the then fair
market value for the Airspace Parcel. At that time, the fair market value will be based on a City- -
approved third-party appraisal, which will determine the highest and best use of the Airspace
Parcel without restrictions of any kind. City and the Museum shall document the fair market
value and the terms of the Museum’s payment in an agreement to be approved by City.
“Income-Generating Use” is defined. as any income-generating use not directly related to
SFMOMA'’s operations, including but not limited to:

(@  residential or commercial condominiumis;
(b)  hotel uses;
(c)  retail uses other than those allowed under Section 1.3 above; and

(d)  retail or office space or other income-gene_ratihg uses used by. any third
parties.

1.5 . Enforcement of Use Restrictions and Covenants

- The restrictions and covenants of Museum and its successors and assighs set
forth in Section 1.3 and Section 1.4 may be enforced by City, the Successor Agency, and any of
their respective successors and assigns. ' S ' '
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ARTICLE 2: AS-IS, WITH ALL FAULTS TRANSFER; RELEASE OF CITY

2.1 Museum’s Independent Investigation of the Property

The Museum represents and warrants to City that the Museum has performed a
diligent and thorough inspection and investigation of each and every aspect of the Property, either
- independently or through its Agents, including, without limitation, the following matters. related
to the Property (collectively, the “Property Conditions™):

(a) = All matters relating to title including, without limitation, the existence,
quality, nature, and adequacy of City’s interest in the Property and the existence of physically
open and legally sufficient access to the Property.

(b) ‘The condition of title to the Property and any survey matters relating to
the Property. _ : :

- (o) ‘The zoning and other legal matters concerning the Property, including,
without limitation, the compliance of the Property or its operation with any applicable codes,
laws, regulations, statutes, resolutions, and private or public covenants, conditions, and
restrictions, and all governmental and other legal requirements such as taxes,
assessments, use permit requirements, and building and fire codes.

(@ The quality, nature, adequacy, and physical condition of the Property.

(e) - The suitabﬂify of the Property for the Museum’s intended uses. .

® The economics and development potential of the Property.

(g) All other matters of material significance affecting the Property.

Nothing contained in this- Section 2.1 shall limit any of the provisions of this
Article 2 or relieve the Museum of its obligation to conduct a diligent inquiry hereunder, nor
shall any such matters limit any of the provisions of Section 2.4 below. Without reliancé on any

information provided by City, the Museum has determmed that the Property is saﬁsfactory to the
Museu.m in all respects.

2.2 Entry Onto the Property — Insurance

In connection with any entry by the Museum or its Agents (as defined in Section
7.6 below) onto the Property prior to the Closing Date (Closing and Closing Date are defined in
Section 5.6 below), the Museum shall maintain, and shall require that its Agents maintain, public
liability and property damage insurance in amounts and in form and substance adequate to insure
against all liability of the Museum and its Agents, arising out of any entry or inspection of the
Property in connection with the Transaction, and the Museum shall provide City with evidence
of such insurance coverage upon request from City.
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23  Results of Investigations

If the Closing does not occur for any reason, the Museum shall promptly deliver,
or cause to be delivered to City, all copies of any data, surveys, reports, or other documents
relating to any testing or other inspection or investigation of the Property performed by the
Museum or 1ts Agents.

2.4 As-Is. With All Faults Convevénce

THE MUSEUM HAS AGREED TO ACCEPT POSSESSION OF THE

PROPERTY ON THE CLOSING DATE ON AN “AS-IS, WITH ALL FAULTS” BASIS.
CITY AND THE MUSEUM AGREE THAT THE PROPERTY WILL BE SOLD “AS-IS.
WITH ALL FAULTS” WITH NO RIGHT OF SET-OFF OR REDUCTION IN THE
PURCHASE PRICE, AND THE MUSEUM IS RELYING SOLELY ON ITS INDEPENDENT
- INVESTIGATION AND EXCEPT AS SET FORTH IN SECTION 3.2 OF THIS
AGREEMENT, NOT ON ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND
WHATSOEVER, EXPRESS OR IMPLIED, FROM CITY OR ITS AGENTS AS. TO ANY
MATTERS CONCERNING THE PROPERTY, ITS SUITABILITY FOR THE MUSEUM’S
INTENDED USES OR ANY OF THE PROPERTY CONDITIONS, AND THE MUSEUM
DISCLAIMS AND RENOUNCES ANY SUCH REPRESENTATION OR WARRANTY.
CITY DOES NOT GUARANTEE THE LEGAL, PHYSICAL, GEOLOGICAL,
ENVIRONMENTAL, OR OTHER CONDITIONS OF THE PROPERTY, NOR DOES IT
ASSUME ANY RESPONSIBILITY FOR THE COMPLIANCE OF THE PROPERTY OR ITS
USE WITH ANY STATUTE, RESOLUTION OR REGULATION.

2.5 Release of City

As part of its agreement to accept the Property in its “As-Is, With All Faults”
condition, the Museum, on behalf of itself and its successors and assigns, waives any right to
recover from, and forever releases and discharges City and its Agents and their respective heirs,
successors, legal representatives, and assigns, to the maximum extent permitted by law, of and -
from any and all claims, actions, causes of action, demands, rights, liabilities, damages, losses,
legal or administrative proceedings, penalties, fines, liens, judgments, costs, or expenses
whatsoever (including, without limitation, attorneys’ fees and costs), whether diiect or indirect,
known or unknown, foreseen or unforeseen, that it now has or that may arise in the future
because of or in any way growing out of or connected with this Agreement and the Property
(including without limitation the physical, geological, or environmental condition of the
Property, and any federal, state, local, or administrative law, rule, regulation, order, or
requirement applicable thereto), except matters arising from City’s intentional
misrepresentation. o o

In connection with the foregomg release, the Museum expressly waives the
. beneﬁts of Section 1542 of the California Civil Code which provides as follows:

A GENERAL RELEASE DOES NOT‘EXTEND TO CLAIMS WHICH THE
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CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN TO HIM
MUST HAVE MATERIALLY AFFECTED 'IHE SETTLEMENT WITH THE

DEBTOR.

BY PLACING ITS INITIALS BELOW, THE MUSEUM SPECIFICALLY
ACKNOWLEDGES AND CONFIRMS THE VALIDITY OF THE RELEASES
‘MADE ABOVE AND THE FACT THAT THE MUSEUM WAS
REPRESENTED BY COUNSEL WHO EXPLAINED, AT THE TIME THIS.
AGREEMENT WAS MADE, THE CONSEQUENCES OF THE ABOVE
RELEASES.

INITIALS: MUSEUM'S AUTHORIZED REPRESENTATIVE: |

2.6  Indemnification

The Museum shall defend, hold harmless, and indemnify City, the former
Redevelopment Agency of the City and County of San Francisco, the Successor Agency to the
Redevelopment Agency of the City and County of San Francisco, and their respective
commissioners, members, oversight boards, officers, agents, employees, successors, and assigns
of and from all claims, loss, damage, injury, actions, causes of action, and liability of every kind,
nature and description directly or indirectly arising out of or connected with the performance of
this Agreement and any of the Museum’s operation or activities related thereto, excluding the
willful misconduct or the gross negligence of the person or entity seeking to be defended,
indemnified or held harmless. :

| ARTICLE 3: REPRESENTATIONS AND WARRANTIES

3.1  Representations and Warranties of the Museum-

The Museum represents and wa;ranfs to and covenants with City as of the
Effective Date and as of the Closing Date:

(a) The Museum is an entity duly organized and validly existing under
the laws of the State of California and in good standing under the laws of the State of
California; this Agreement and all documents executed by the Museum that are to be
delivered to City at the Closing (i) are, or at the time of Closing will be, duly
authorized, executed, and delivered by the Museum, (ii) are, or at the time of Closing will be,
legal, valid, and binding obligations of the Museum, enforceable against the Museum in
accordance with their respective terms, and (iii) do not, and at the time of Closing will not,
violate any provision of any agreement or judicial order to which the Museum is a party.

: (b)  The Museum is not a “foreign person” within the meaning of Section
1445(1)(3) of the Federal Tax Code and Museum is not subject to withholding under Sectlon
18662 of the California Revenue and Taxation Code.

(¢) The Museum has not been suspended by or -prohibited from
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contracting with, any federal, state, or local governmental agency. If the Museum has been so
suspended or prohibited from contracting with any governmental agency, it shall immediately
notify City of same and the reasons therefore together with any relevant facts or information
requested by City. Any such suspension or prohibition may result in the termination or
'suspension of this Agreement.

For the purposes of this Agreement, the phrase “Museum s actual
knowledge” shall mean, at the time of the applicable representation, the actual knowledge
~of Neal Benezra (Museum Director).

3.2 Representations and Warrauties of City

City represents and warrants to' and covenants with the Museum as of the
Effective Date and as of the Closing Date: : '

(2) To City’s kndwledge, City hds received no written notice of any currently
outstanding violations of any applicable laws related to the Airspace Parcel.

(b) To City’s knowledge, City has received no written notice of (i) any
easements or rights of way that are not of record with respect to the Airspace Parcel, (ii) any
disputes with regard to the location of the A1rspace Parcel’s boundary, or (111) any
encroachments onto the AJrspace Parcel.

(¢ To City's knowledge, City has not granted any option or right of first
refusal or first opportunity to any third party to acquire any interest in any of the: Airspace

Parcel.
@ To C1ty s knowledge, C1ty has not received any written notice of any

emstmg or threatened litigation involving the Alrspace Parcel.

(e To City’s knowledge, City has received no written notice of any presently
pending or contemplated proceediugs to condemn the Airspace Parcel or any part of it.

(f) To City’s knowledge, this Agreement and all documents executed by City
that are to be delivered to Museum at the Closing (i) are, or at the time of Closing will be, duly
executed and delivered by City and (ii) do not, and at the time of Closing will not, violate any
provision of any agreement or judiCial order to which City is a party. -

For the puxposes of this Section, the phrase “City’s knowledge will be limited to
the actual knowledge of City’s Director of Property, without duty of i mquu'y or investigation into
the matter so qualified.

ARTICLE 4: CONDITIONS PRECEDENT TO CLOSING

4.1 - City’s Conditions Precedent to Closing

The following are conditions precedent to City’s obligation to convey the
Property to the Museum (each, a “City Condition Precedent,” and collectively, the “City’s
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Conditions Precedent™):

(@) No event of default (or event which, upon the giving of notice or the
passage of time or both, shall constitute an event of default) under this Agreement shall exist on
the part of the Museum under this Agreement, and each of the Museum’s representations and
warranties under this Agreement shall be true and correct in all material respects.

(b)  The Museum shall have performed all of the obligations under this
Agreement it is required to perform on or before the Closing, including depositing into Escrow'
any sums required to be paid by the Museum under this Agreement.

(©) The Museum’s compliance with all applicable laws with respect to the
Transaction. -

(d) Adoption by City's Board of Superv1sors of a resolution
authonzmg the Transaction contemplated under this Agreement. -

42 Failure of City’s Conditions Precedent

Each C1ty Condition Precedent is intended solely for the benefit of City. If any
City Condition Precedent is not satisfied on or before the Closing Date, City’s Director of Real
estate may, at its option, extend the Closing Date or terminate this Agreement. Upon any such
termination, neither party shall have any further rights or obligations hereunder, except for those
that expressly survive termmatlon of this Agreement.

43 Museum’s Conditions Precedent to Closing

The following are conditions precedent to the Museum’ s obligations under this
Agreement to acquire the Property (each, a “Museum Condition Precedent”, and co]lectwely,
the “Museum’s Conditions Precedent™):

()  No event of default (or event which upon the giving of notice or the'
passage of time or both shall constitute an event of default) under this Agreement shall exist on
the part of City under this Agreement and each of City’s representations and warranties under
this Agreement shall be true and correct in all material respects.

(b)  City shall have performed all of the obligations under this =~
Agreement it is requned to perform on or before the Closing.

(c) The Title Company (as defined in Section 5.1) shall be irrevocably
committed to issue the Museum Title Policy (as defined in Section 5.4) to the Museum at
Closing on payment by the Museum of all required premlums as set forth in Sections 5.8 and

- 5.9.

‘ (d) " There shall be no pending or threatened (i) condemnation, environmental,
or other pending governmental proceedings in respect of the Property that would materially and
adversely affect the Museum’s intended use thereof or (ii) litigation affecting the Property.
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(e) The Museum’s acceptance of the Property shall be subject to the,'
Museum’s review and acceptance of any and all documents relating to title not previously
disclosed and reviewed pursuant to Section 5.2.

4.4  Failure of the Museum’s Conditions Precedent

Each Museum Condition Precedent is intended solely for the benefit of the
Museum. If any Museum Condition Precedent is not satisfied as provided above by the Closing
Date, the Museum may, at its option, extend the Closing Date or terminate this Agreement.
Upon any such termination, neither party shall have any further rights or-.obligations hereunder
except for those that expressly survive the termination of this Agreement.

ARTICLE 5: TITLE, ESCROW, CLOSING, AND EXPENSES

5.1 Title Investigation

The Museum represents and warrants to City that, prior to entering into this

Agreement, the Museum performed, either independently or through the Museum’s-Agents a

diligent and thorough inspection and investigation of all matters affecting title to the Airspace

Parcel, including all documents and matters identified in that certain current preliminary title

report for the Airspace Parcel, prepared by Old Republic Title Company (“Title Company™)

‘under Order No. 0224020898-CB, and dated December 7, 2010 (the “Airspace Parcel Title
Report”), as set forth in the attached Exhibit C.

52 Airspace Parcel Permitted Title Exceptions

At Closing, City shall convey all of its right, title, and interest in and to the
Airspace Parcel to the Museum by deed in substantially the form of the Airspace Parcel
Quitclaim Deed. Title to the Airspace Parcel shall be subject to (i) liens of local real estate taxes
and assessments not yet due or payable, (ii) all existing exceptions and encumbrances, whether
or not disclosed by the Airspace Parcel Title Report or public records, and any other exceptions
to title which would be disclosed by an accurate and thorough investigation, survey, or
inspection of the Airspace Parcel, (iii) all items of which the Museum has actual or constructive
notice or knowledge, (iv) all use restrictions set forth in the Airspace Parcel Quitclaim Deed, and
(iv) such other exceptions as are approved by the Museum at its sole discretion and will not
affect the value or intended use of the Airspace Parcel. All of the foregoing exceptions to title
shall be referred to collectively as the “Airspace Parcel Permitted Title Exceptions.” Without
limiting the foregoing, the Museum acknowledges receipt of the Airspace Parcel Title Report
and approves all of the exceptions contained therein, which exceptions are deemed to be
Airspace Parcel Permitted Title Exceptions. 4 : '

53 Museum’s Responsibility for Titl¢ Insurance

The Museum understands and agrees that ‘the right, title, and interest in the
Property shall not exceed that vested in City, and City is under no obligation to furnish any
policy of title insurance in connection with this transfer of Property. City shall not be responsible
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for any discrepancies in the parcel area or location of the Property lines or any other matters
which an accurate survey or inspection might reveal. '

5.4 Museum Title Policy

: At Closing, the Museum will receive title insurance from the Title Company
insuring good and marketable title, under an ALTA owner’s form extended coverage policy in an
amount reasonably acceptable to the Museum, subject only to the Airspace Parcel Permitted Title
Exceptions and containing such endorsements the Museum may request (the “Museum Title
Policy”). At the Museum’s election, the Museum Title Policy may consist of an update or re-
+ issuance of the Museum’s existing title insurance policy covering the Museum’s SFMOMA

property.
5.5 Escrow

Within thirty (30) days following the Effective Date (as defined in Section 7.16 below),
City and the Museum shall open an escrow for the Transaction (“Escrow”) with the Title
Company (or another title company mutually selected by City and the Museum) and deposit an
original, executed counterpart of this Agreement with the Title Company. This Agreement shall
serve as instructions to the Title Company as the escrow holder for consummation of the
Transaction. City and the Museum agree to execute such additional or supplementary
instructions as may be reasonably appropriate to enable the Title Company to comply with the
terms of this Agreement and effect Closing; provided, however, in the event of any conflict
between the provisions of this Agreement and any additional supplementary instructions, the
terms of this Agreement shall control.

5.6  Closing Date

“Closing” shall mean the consummation of the Transaction pursuant to the terms
and conditions of this Agreement, and the date on which the Closing shall occur shall be the
Museum’s designation by at least thirty (30) days’ written notice to City of a closing date, which
may be no earlier than December 15, 2012 and no later than June 1, 2013 (the “Closing Date™).
The Museum may extend the designated Closing Date, with written notice to City, provided the
re-designated Closing Date is no later than June 1, 2013. The Closing Date may not be extended
beyond June 1, 2013 without the prior, written approval of City and the Museum, except as
otherwise expressly provided for in this Agreement. If the Closing does not occur on or before
the Closing Date, Title Company shall, unless it is notified by both parties to the contrary within .
five (5) days after the Closing Date, return each item deposited into Escrow to the party that

“deposited such item. Any such return shall not, however, limit the provisions hereof or
otherwise relieve either party of any liability it may have for its wrongful failure to perform its
obligations under this Agreement.

5.7 Deposit of Documents and Funds into Escrow

(2) At or before the Closing, the Museum shall deposit into escrow, or cause to
be deposited into escrow, the following items: '

11

PSA Air Rights (11-16-12)



@® any funds the Museum is required to deposrc into Escrow in
accordance with the Agreement;

(1)  anoriginal executed Preliminary Change of Ownership Report;
(i)  an original executed Transfer Tax Affidavit; and .

(iv)  any other instruments as are reasonably required by the Title
Company or otherwise required to effect Closing in accordance with the terms hereof.

(b) At or before the Closmg, City shall deposit into escrow, or cause to be
deposited into escrow, the following items:

| ® the original Alrspace Parcel Quitclaim Deed, duly executed and
acknowledged by City, conveying the Airspace Parcel to the Museum;

(i)  acopy of the resolution authorizing and approving the conveyance of
the AJrspacc Parcel to the Museum in accordance with this Agreement as duly adopted by City;
and :

(iji) ~ any other instruments as are reasonably required by' the Title
Company or otherwise required to effect Closing in accordance with the terms hereof.

5.8 - Title Company Requirements

(a)  As of €losing, the Title Company shall record in the Official Records the
Airspace Parcel Quitclaim Deed.

(b)  As of Closing, the Title Company shall issue the Museum Title Pohcy to
the Museum, at the Museum’s expense.

5.9 Expenses

The Museum will pay at Closing all premiums for the Museum Title Policy;
survey costs, all escrow costs, and recording fees arising out of any aspect of the Transaction.
Additionally, the Museum shall pay any transfer tax apphcable to its acquisition of the Airspace
Parcel. .

5.10 No Brokers or Finders

The. parties represent and warrant to each other that no broker or-finder was
instrumental in arranging or bringing about this Transaction and that there are no claims or rights
for brokerage commissions or finder’s fees in connection with the Transaction contemplated by
this Agreement. If any person brings a claim for a commission or finder’s fee based on any
_contact, dealings, or communication with the Museum or City, then the party through whom
such person makes a claim shall defend the other party from such claim, and shall indemnify,
protect, defend, and hold harmless the indemnified party from any and all costs, damages,
claims, liabilities, or expenses (including, without limitation, reasonable attorneys’ fees and
disbursements) that the indemnified party incurs in defending against the claim. The provisions
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of this Section shall survive the Closing, or, if the conveyance is not consummated for any
reason, any termination of this Agreement.

ARTICLE 6: DEFAULT AND REMEDIES
6.1 Default

, In the event that either party fails to perform such party’s obligations hereunder

(except as excused by the other party’s default), the party claiming default will make written

demand for performance. If either party fails to comply with such written demand within thirty

(30) days after receipt thereof, the party claiming default will have the option to (a) waive such
default, (b) demand specific performance, or (c) terminate this Agreement.

6.2 Termination

On any termination provided for in this Section, the parties will be discharged
from any further obligations and liabilities under this Agreement, except for those that expressly
survive the termination of this Agreement. '

ARTICLE 7: GENERAL PROVISIONS
7.1 Notices

: Any notice, consent or approval required or permitted to be given under this
Agreement shall be in writing shall be in writing and shall be given by (i) hand delivery, against
receipt, (ii) reliable next-business-day courier service that provides confirmation of delivery, or
(iii) United States registered or certified mail, postage prepaid, return receipt required, to the
address(es) set forth below or to such other address as either party may from time to time specify
in writing to the other upon five (5) days” prior written notice in the manner provided above. The
parties’ initial addresses are:

Iftoi Museum: San Francisco Museum of Modern Art

151 Third Street

San Francisco, CA 94103
Attn: Neal Benezra, Director
Facsimile: (415) 947-1102
Telephone: (415) 357-4015

With a copy to: Steven L. Vettel
Farella Braun + Martel LLP -
235 Montgomery Street
San Francisco, CA 94104
- Facsimile: (415) 954-4480
Telephone: (415) 954-4902
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If to City: , Real Estate Division
City and County of San Francisco
25 Van Ness Avenue, Suite 400
San Francisco, CA 94102
Attn: Director of Property
‘Facsimile: (415) 552-9216
Telephone: (415) 554-9860

With a copy to: Office of the City Attorney
k ' City and County of San Francisco
Room 234, City Hall
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4682
Attn: Richard Handel
Facsimile: (415) 554-4747
~ Telephone: (415) 554-6760

A properly addressed notice transmitted by one of the foregomg methods shall be
deemed received upon confirmed delivery or rejected delivery. Any fax numbers are provided
for convenience of communication only; neither party may give official or binding notice by
fax. The effective time of a notice shall not be affected by the receipt, prior to receipt of the
original, of a faxed copy of a notice.

Every notice given to a party pursuant to this Agreement must state (or must be
accompanied by a cover letter that states) substantially the following: (a) the Section of this -
- Agreement under which the notice is given and the action or response required, if any; (b) if
applicable, the period of time within which the recipient of the notice must respond thereto; (c)
if approval is being requested, shall be clearly marked “Request for Approval”; and (d) if a
notice of a disapproval or an objectmn which requires