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April 27, 2013

Board President David Chiu and Members of the Board of Supervisors
c/o Ms. Angela Calvillo
Clerk of the Board of Supervisors
City of San Francisco
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Re: Argument in Support of Appeal of Planning Commission Certification of Final EIR
for the 706 Mission Street - Residential Tower and Mexican Museum Project (Case No.
2008.1084E; SCH # 2011042035)
! Shadow Impacts on Union Square ! Noise Impacts 

Dear President Chiu and Supervisors:

This office represents appellants 765 Market Street Residential Owner’s Association
(“ROA”),  Friends of Yerba Buena (“FYB”), Paul Sedway, Ron Wornick, Matthew Schoenberg, Joe
Fang, and Margaret Collins (collectively “Appellants”) regarding the 706 Mission Street -
Residential Tower and Mexican Museum Project (“the Project”).  I am writing to provide additional
argument in support of appellants’ grounds for appeal relating to Shadow Impacts on Union Square
and Noise Impacts.

1. Shadow Impacts on Union Square

By adopting Proposition K (codified at Planning Code § 295), the voters of San Francisco 
adopted a substantive limit on development prohibiting the approval of buildings subject to the
ordinance casting new shadows on Union Square between one hour after sunrise and one hour before
sunset unless the Planning Commission finds the resulting adverse impact on use of the park to be
less than significant.

For purposes of CEQA, this ordinance establishes a threshold of significance for shadow
impacts: i.e., any new shadow between one hour after sunrise and one hour before sunset is
potentially significant.  It also establishes a mitigation measure: disapproval of the project unless the
Planning Commission finds the impact on use of the park is less than significant.

Proposition K tasked the Planning Commission and the Recreation and Park Commission
with adopting “criteria for the implementation” of this law.  In 1989, these agencies adopted
numerical performance standards (known as “cumulative shadow limits”) for each park under the
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jurisdiction the Recreation and Park Commission.   These numerical limits are the performance1

standard by which the Planning Commission determines if individual projects will have a significant
or less-than-significant impact on use of a park.  In CEQA terminology, the “cumulative shadow
limits” are mitigation measures.

In October of 2012, the Planning Commission and Park and Recreation Commission
increased the cumulative shadow limit for Union Square, making it less environmentally protective.  2

Now, these agencies are proposing to do the same thing again.3

Under CEQA however, before deleting or modifying a previously adopted mitigation
measure, the lead agency “must state a legitimate reason” and “must support that statement of reason
with substantial evidence.” (Napa Citizens for Honest Government v. Napa County Bd. of
Supervisors (2001) 91 Cal.App.4th 342, 359 [“when an earlier adopted mitigation measure has been
deleted, the deference provided to governing bodies with respect to land use planning decisions must
be tempered by the presumption that the governing body adopted the mitigation measure in the first
place only after due investigation and consideration”]; accord Katzeff v. California Dept. of Forestry
and Fire Protection (2010) 181 Cal.App.4th 601, 612; Lincoln Place Tenants Association v. City
of Los Angeles (2005) 130 Cal.App.4th 1491, 1507-1508.)
 

Here, the EIR offers no legitimate reason to water down the protections afforded by
Proposition K and the previous decision of the Planning and Recreation and Park Commissions
establishing the cumulative shadow limit for Union Square.  The EIR’s casual assertion that “There
is no feasible mitigation for the proposed project’s contribution to cumulative shadow impacts,
because any theoretical mitigation would fundamentally alter the project’s basic design and
programming parameters”  is not a legitimate reason, because these are not legally valid grounds to4

find that leaving the cumulative shadow limit intact is infeasible. “The fact that an alternative may
be more expensive or less profitable is not sufficient to show that the alternative is financially
infeasible. What is required is evidence that the additional costs or lost profitability are sufficiently
severe as to render it impractical to proceed with the project.” Citizens of Goleta Valley v. Board of
Supervisors (1988) 197 Cal.App.3d 1167, 1181.

Moreover, the Planning Commission’s proposal to increase the cumulative shadow limit is
inconsistent with several policies of the Downtown Plan, including:  

Exhibit 1 [Joint Resolution 11595 (2-7-1989)].1

Exhibit 2 [706 Mission, Executive Summary of Planning Commission Staff Report], pp. 6-7.)2

Exhibit 2, pp. 6-7; DEIR, p. IV.I-60.3

DEIR, p. IV.I-60.4
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POLICY 9.3 Give priority to development of two categories of highly valued open
space; sunlit plazas and parks.
Providing ground level plazas and parks benefits the most people. If developed
according to guidelines for access, sunlight design, facilities, and size, these spaces
will join those existing highly prized spaces such as Redwood Park, Sidney Walton
Park, Justin Herman Plaza, and the State Compensation Building Plaza.

POLICY 10.5 Address the need for human comfort in the design of open spaces by
minimizing wind and maximizing sunshine.

2. Noise Impacts

The EIR’s analysis of whether Noise Impact NO-1 (Construction Noise) will be significant
with the adoption of Mitigation Measures M-NO-1a and -1b does not meet CEQA’s requirements
for the informational content of an EIR.

As discussed in the attached letter report from acoustical engineer Frank Hubach (Exhibit 3),
the EIR does not provide sufficient information to evaluate the significance of the construction noise
that will be experienced by sensitive noise receptors in the area even with adoption of the mitigation
measures identified in the EIR.  The missing information includes specifying the amount of noise
attenuation (i.e., reduction) that will occur as a result of the distances between the generation of 
noise by construction equipment and sensitive noise receptors in the area; specifying the amount of
noise attenuation that will occur as a result of the various types of noise reduction techniques that
are identified as mitigation measures; and specifying when mitigation measures that will only be
used when “feasible” or “possible” will actually be feasible or possible.  Without this information,
it is not possible to independently review the EIR’s conclusions.

Several mitigation measures included in Mitigation Measure M-NO-1a will only be
implemented when “feasible” or “possible,” as shown here:

The following practices shall be incorporated into the construction contract
agreement documents to be implemented by the construction contractor:
• Provide best available noise control techniques for equipment and trucks, such as
providing acoustic enclosures and mufflers for stationary equipment, shroud or shield
impact tools, and installing barriers around particularly noisy activities at the
construction sites so that the line of sight between the construction activities and
nearby sensitive receptor locations is blocked to the maximum feasible extent. The
placement of barriers or acoustic blankets shall be reviewed and approved by the
Director of Public Works prior to issuance of permits for construction activities.
• Use construction equipment with lower noise emission ratings whenever possible,
particularly for air compressors.
• Provide sound-control devices on equipment no less effective than those provided
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by the manufacturer.
• Locate stationary equipment, material stockpiles, and vehicle staging areas as far
as practicable from sensitive receptor locations.
• Prohibit unnecessary idling of internal combustion engines.
• Require applicable construction-related vehicles and equipment to use designated
truck routes to access the project sites.
• Prior to the issuance of the building permit, along with the submission of
construction documents, the project sponsor shall designate a Noise Disturbance
Coordinator (on-site construction complaint and enforcement manager) and submit
to the Planning Department and Department of Building Inspection (DBI) a protocol
to respond to and track complaints pertaining to construction noise. This shall include
(1) a procedure and phone numbers for notifying DBI, the Department of Public
Health, and the Police Department (during regular construction hours and off-hours);
(2) a sign conspicuously posted on-site describing noise complaint procedures and
a complaint hotline number that shall be answered at all times during construction;
(3) identification of the Noise Disturbance Coordinator for the project (name, phone
number, email address); and (4) notification of property owners and occupants within
300 feet of the project construction area at least 14 days in advance of extreme noise
generating activities (activities expected to generate levels of 90 dBA or greater)
about the estimated duration of the activity.
• Obtain a work permit from the Director of Public Works or the Director of Building
Inspection for any nighttime work, pursuant to San Francisco Noise Ordinance
Section 2908.
• Obtain noise variances (as necessary) consistent with San Francisco Police Code
Section 2910.

Mitigation Measure M-NO-1b: Noise-Reducing Techniques and Muffling Devices
for Pile Installation
If piles are determined to be necessary, the project sponsor shall require its
construction contractor to use noise-reducing pile installation techniques including:
avoiding impact pile driving where possible, pre-drilling pile holes (if feasible, based
on soils; see Mitigation Measure M-NO-2b, pp. IV.F.26-IV.F.27) to the maximum
feasible depth, installing intake and exhaust mufflers on pile installation equipment,
vibrating piles into place when feasible, and installing shrouds around the pile
driving hammer where feasible. Should impact pile driving be necessary for the
proposed project, the project sponsor would require that the construction contractor
limit pile driving activity to result in the least disturbance to neighboring uses, and
establish pile-driving hours, in consultation with the Director of Public Works, to
disturb the fewest people. At least 48 hours prior to pile driving activities, the project
sponsor shall notify building owners and occupants within 500 feet of the project site
of the dates, hours, and expected duration of pile driving.
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(DEIR, p. IV.F-20.)  Thus, the EIR anticipates that there will be occasions when these mitigation
measure are ineffective because they are not possible or feasible.  Since the EIR finds this impact
to be “Less than Significant with Mitigation,” the EIR must disclose that the uncertainty surrounding
the implementation of these measures requires determining that the impact is “Significant.” 

Also, subdivision (d) of section 2909 of the San Francisco Noise Ordinance establishes
thresholds for determining significance of noise impacts on nearby residents of 45 dBA nightime/55
dBA daytime noise, stating: 

Fixed Residential Interior Noise Limits. In order to prevent sleep disturbance, protect
public health and prevent the acoustical environment from progressive deterioration
due to the increasing use and influence of mechanical equipment, no fixed noise
source may cause the noise level measured inside any sleeping or living room in any
dwelling unit located on residential property to exceed 45 dBA between the hours of
10:00 p.m. to 7:00 a.m. or 55 dBA between the hours of 7:00 a.m. to 10:00p.m. with
windows open except where building ventilation is achieved through mechanical
systems that allow windows to remain closed.5

This standard is based on the experience of sensitive receptors (i.e., preventing sleep disturbance,
protecting public health, and preventing the acoustical environment from progressive deterioration). 

But the EIR suggests that the Project can violate these interior noise standards without
causing a significant impact because, as “non-permanent” generators of noise, the Project’s
construction equipment is exempt from section 2909(d).  The EIR does so by falsely asserting that
section 2909 includes the word “permanent” as a limitation on the  types of noise sources that will
be considered “fixed” and therefore subject to these interior noise standards. (DEIR, p. IV.F-16.)
This false assertion indicates that the EIR assumes that “complying” with the San Francisco Noise
Ordinance equates to achieving less than significant impacts. 

The EIR’s assumption in this regard violates CEQA, because compliance with regulatory
standards cannot be used as a substitute for a fact based analysis of whether an impact is significant. 
While San Francisco is free to adopt a Noise Ordinance that exempts specific noise sources from its
regulatory effect, it is not free, under CEQA, to fail to disclose the significance of noise that exceeds
these interior noise limits.6

Exhibit 4 [San Francisco Noise Ordinance].5

Protect the Historic Amador Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099,6

1109 [“the fact that a particular environmental effect meets a particular threshold cannot be used as
an automatic determinant that the effect is or is not significant. . . . . a threshold of significance
cannot be applied in a way that would foreclose the consideration of other substantial evidence
tending to show the environmental effect to which the threshold relates might be significant”].)
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Thank you for your attention to this matter.

Very Truly Yours,

Thomas N. Lippe

List of Exhibits

1. Joint Resolution 11595, Planning Commission and Recreation and Park Commission,
(2-7-1989)

2. 706 Mission, Executive Summary of Planning Commission Staff Report (March 28, 2013).

3. Letter dated April 26, 2013 from Acoustical Engineer Frank Hubach.

4. San Francisco Noise Ordinance

L:\706 Mission\Administrative Proceedings\LGW Docs\LGW 009e 042913 BOS Brief re US Shade Noise.wpd

Protect The Historic Amador Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099,
1109 [11 Cal.Rptr.3d 104, 111]
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Executive Summary  
 

SECTION 309 DETERMINATION OF COMPLIANCE  
ZONING MAP AMENDMENT 

PLANNING CODE TEXT AMENDMENT 
GENERAL PLAN REFERRAL 

SECTION 295 SHADOW ANALYSIS 
 

HEARING DATE: APRIL 11, 2013 
Date: March 28, 2013 
Case No.: 2008.1084EHKXRTZ 
Project Address: 706 Mission Street 
Project Site Zoning: C-3-R (Downtown, Retail, Commercial) 
 400-I Height and Bulk District 
Block/Lots: 3706/093, 275, portions of 277 (706 Mission Street) 
 0308/001 (Union Square) 
Project Sponsor: 706 Mission Street, LLC  
 c/o Sean Jeffries of Millennium Partners 
 735 Market Street, 4th Floor 
 San Francisco, CA  94107 
Staff Contact: Kevin Guy – (415) 558-6163 
 Kevin.Guy@sfgov.org  
Recommendations: Adopt CEQA Findings 
 Approve Section 309 Determination of Compliance with Conditions 

 Recommend Approval (Zoning Map/Planning Code Text Amendments) 
 Adopt General Plan Referral Findings 
 Raise Cumulative Shadow Limit for Union Square 
 Adopt Findings Regarding Shadow Impacts 
    

PROJECT DESCRIPTION 
The Project would rehabilitate the existing 10-story, 144-foot tall Aronson Building, and construct a new, 
adjacent 47-story tower, reaching a roof height of 520 feet with a 30-foot tall mechanical penthouse. The 
two buildings would be connected and would contain up to 215 dwelling units, a “core-and-shell” 
museum space measuring approximately 52,000 square feet that will house the permanent home of the 
Mexican Museum, and approximately 4,800 square feet of retail space. The project would reconfigure 
portions of the existing Jessie Square Garage to increase the number of parking spaces from 442 spaces to 
470 spaces, add loading and service vehicle spaces, and would allocate up to 215 parking spaces within 
the garage to serve the proposed residential uses. The Project Sponsor has proposed a “flex option” that 
would retain approximately 61,000 square feet of office uses within the existing Aronson Building, and 
would reduce the residential component of the project to approximately 191 dwelling units.  
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The Project includes the reclassification of the subject property from the existing 400-foot height limit to a 
520-foot height limit, as well as the adoption of the “Yerba Buena Center Mixed-Use Special Use District” 
(“SUD”). The proposed SUD would modify specific Planning Code regulations related to permitted uses, 
the provision of a cultural/museum use within the SUD, floor area ratio limitations, dwelling unit 
exposure, height of rooftop equipment, bulk limitations, and curb cut locations.  
 
Through transactional documents between the project sponsor and the Successor Agency to the 
Redevelopment Agency (“Successor Agency”), the Successor Agency would convey to the Project 
Sponsor the Jessie Square garage and the portion of property located between the Aronson Building 
parcel and Jessie Square that would be developed with the tower portion of the Project (portions of Lot 
277, Assessor’s Block 3706). The Successor Agency would also convey to the Project Sponsor the parcel 
containing the garage access driveway (Lot 275, Assessor’s Block 3706) from Stevenson Street. In 
addition, the Project Sponsor would provide $5 million endowment for the operation of the Mexican 
Museum, and would contribute an additional affordable housing fee to the Successor Agency equal to 8% 
of the residential units. 
 
SITE DESCRIPTION AND PRESENT USE 
The Project Site measures 72,181 sq. ft. and is comprised of three separate parcels within Assessor’s Block 
3706. Lot 093 is located at the northwest corner of Third and Mission Streets, and is currently developed 
with the existing 10-story, 144-foot tall Aronson Building. The Aronson Building is designated as a 
Category I (Significant) Building in Article 11 of the Planning Code, and is located within the New 
Montgomery-Mission-Second Street Conservation District. The building contains approximately 96,000 
sq. ft. of office uses and approximately 10,600 sq. ft. of ground-floor retail uses.   

 
Lot 275 is improved with an existing vehicular access ramp that leads from Stevenson Street into the 
subterranean Jessie Square Garage. Lot 277 includes the property located between the Aronson Building 
parcel and Jessie Square, fronting along Mission Street. This property is the location of the proposed 
tower portion of the Project, and is currently unimproved except for a subsurface foundation structure. 
Lot 277 also includes the subterranean Jessie Square Garage, which is improved with the Jessie Square 
public plaza on the surface. The Project would reconfigure and utilize a portion of the Jessie Square 
garage, which is considered a part of the Project Site. However, the Jessie Square plaza located on the 
surface of a portion of Lot 277 would not be changed by this Project, and is not considered part of the 
Project Site. 
 

SURROUNDING PROPERTIES & NEIGHBORHOOD 
The Project Site is situated within the C-3-R  Downtown Commercial zoning district, and is within the 
former Yerba Buena Center Redevelopment Area, a context characterized by intense urban development 
and a diverse mix of uses. Numerous cultural institutions are clustered in the immediate vicinity, 
including SFMOMA, the Yerba Buena Center for the Arts, the Museum of the African Diaspora, the 
Contemporary Jewish Museum, the Cartoon Art Museum, the Children’s Creativity Museum, the 
California Historical Museum, and others. Multiple hotels and high-rise residential and office buildings 
are also located in the vicinity, including the W Hotel, the St. Regis Hotel and Residences, the Four 
Seasons, the Palace Hotel, the Paramount Apartments, One Hawthorne Street, the Westin, the Marriott 
Marquis, and the Pacific Telephone building. Significant open spaces in the vicinity include Yerba Buena 
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Gardens to the south, and Jessie Square immediately to the west of the project site. The Moscone 
Convention Center facilities are located one block to the southwest, and the edge of the Union Square 
shopping district is situated two blocks northwest of the site. The Financial District is located in the 
blocks to the northeast and to the north. The western edge of the recently-adopted Transit Center District 
Plan area is located one-half block to the east at Annie Street. 
 
ENVIRONMENTAL REVIEW  
On June 27, 2012, the Department published a draft Environmental Impact Report (EIR) for public review 
(Case No. 2008.1084E). The draft EIR was available for public comment until August 13, 2012. On August 
2, 2012, the Commission conducted a duly noticed public hearing at a regularly scheduled meeting to 
solicit comments regarding the draft EIR. On March 7, 2013, the Department published a Comments and 
Responses document, responding to comments made regarding the draft EIR prepared for the Project. On 
March 21, 2013, the Planning Commission held a duly noticed public hearing and certified the final EIR 
for the Project. 
 

HEARING NOTIFICATION REQUIREMENTS 
TYPE REQUIRED 

PERIOD 
REQUIRED 

NOTICE DATE 
ACTUAL 

NOTICE DATE 
ACTUAL 
PERIOD 

Classified News Ad 20 days March 22, 2013 March 22, 2013 20 days 

Posted Notice 20 days March 22, 2013 March 22, 2013 20 days 

Mailed Notice 20 days March 22, 2013 March 22, 2013 20 days 
 
PUBLIC COMMENT 
To date, the Department has not received any specific communications related to the requested 
entitlements. However, numerous written and verbal comments were provided during the public 
comment period for the draft EIR prepared for the Project. These comments related to a wide variety of 
topic areas, and were addressed as part of the Comments and Responses document prepared during the 
environmental review of the Project.  
 
ISSUES AND OTHER CONSIDERATIONS 
• Height Reclassification/Special Use District. The Project proposes to reclassify the property from 

the 400-I to the 520-I Height and Bulk District, and to establish the “Yerba Buena Center Mixed-Use 
Special Use District” (SUD) on the property. The proposed SUD would modify specific Planning 
Code regulations related to permitted uses, the provision of a cultural/museum use within the SUD, 
floor area ratio limitations, dwelling unit exposure, height of rooftop equipment, bulk limitations, 
and curb cut locations, as follows: 

 
• Permitted Uses – The SUD specifies that development within the SUD must include a cultural, 

museum, or similar public-serving institutional use measuring at least 35,000 sq. ft., no fewer 
than 162 dwelling units, and ground-floor retail or cultural uses within the Aronson Building.  
 

• Floor Area Ratio – Section 124 establishes basic floor area ratios (FAR) for all zoning districts. As 
set forth in Section 124(a), the FAR for the C-3-R District is 6.0 to 1. Under Sections 123 and 128, 
the FAR can be increased to a maximum of 9.0 to 1 with the purchase of transferable development 
rights (TDR). The FAR of the Project would exceed the base maximum FAR limit, as well as the 
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maximum FAR that could be achieved through the purchase of TDR . The proposed SUD would 
exempt the Project from the FAR limitations of Section 124, and the Project would not require the 
purchase of TDR.  
 

• Dwelling Unit Exposure – Dwelling units on the south side of the Project would have exposure 
onto Mission Street, and units within the east side of the Aronson Building would have exposure 
onto Third Street. However, units that solely have exposure to the Westin walkway to the north, 
to Jessie Square to the west, and east-facing units within the tower above the 20th floor do not 
meet the requirements for dwelling unit exposure onto on-site open areas. The proposed SUD 
would exempt the Project from the exposure requirements of Section 140. It should be noted that 
Jessie Square and the Westin walkway are open spaces that are unlikely to be developed with 
structures in the future. Therefore, units that face these areas would continue to enjoy access to 
light and air. Additionally, units in the Tower that face east would have exposure onto the open 
area above the Aronson Building, as well as the width of Third Street beyond. Therefore, these 
units would also continue to enjoy access to light and air.  
 

• Rooftop Equipment Height - The Project would reach a height of 520 feet to the roof, with rooftop 
mechanical structures and screening reaching a maximum height of approximately 550 feet. The 
Project Sponsor has proposed to reclassify the Project Site from the 400-I Height and Bulk District 
to the 520-I Height and Bulk District. In addition, the SUD would allow for an additional 30 feet 
of height above the roof to accommodate mechanical equipment and screening.  
 

• Bulk Limitations - Section 270 establishes bulk controls by district. In the “-I” Bulk District, all 
portions of the building above a height of 150 feet are limited to a maximum length dimension of 
170 feet and a maximum diagonal dimension of 200 feet. Above a height of 150 feet, the 
maximum horizontal length of the Project is approximately 123 feet, and the maximum diagonal 
dimension is approximately 158 feet. Therefore, the Project complies with the bulk controls of the 
“-I” Bulk District. The proposed SUD would further limit the maximum bulk controls to the 
maximum horizontal and diagonal dimensions proposed for the Project.  
 

• Curb Cuts - Section 155 regulates the design of parking and loading facilities. Section 155(r)(3) 
specifies that no curb cuts may be permitted on the segment of Mission Street abutting the Project, 
except through Conditional Use authorization. The SUD proposed for the project would modify the 
regulations of Section 155 to allow a curb cut on Mission Street through an exception granted 
through the Section 309 review process, rather than through Conditional Use authorization. 

 
• Planning Code Exceptions. The project does not strictly conform to several aspects of the Planning 

Code. As part of the Section 309 review process, the Commission may grant exceptions from certain 
requirements of the Planning Code for projects that meet specified criteria. The Project requests 
exceptions regarding "Rear Yard" (Section 134), "Reduction of Ground-Level Wind Currents in C-3 
Districts" (Section 148), “Limitations on Residential Accessory Parking” (Section 151.1), and "General 
Standards for Off-Street Parking and Loading" to allow curb cuts on Mission and Third Streets 
(Section 155). Compliance with the specific criteria for each exception is summarized below, and is 
described in the attached draft Section 309 motion.  

 
• Rear Yard.  The Planning Code requires that the project provide a rear yard equal to 25 percent of 

the lot depth at the first level containing a dwelling unit, and at every subsequent level. 
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Exceptions to the rear yard requirements may be granted if the building location and 
configuration assure adequate light and air to the residential units and the open space provided. 
The property fronts on both Mission and Third Streets. Therefore, a complying rear yard would 
be situated toward the interior of the property, either abutting the Westin walkway or Jessie 
Square. It is unlikely that these open areas on the adjacent properties would be redeveloped in 
the foreseeable future. Therefore, adequate light and separation will be provided by the open 
spaces for residential units within the Project. The Project exceeds the Code requirements for 
common and private residential open space. In addition, residents would have convenient access 
to Jessie Plaza, Yerba Buena Gardens, and other large open public open spaces in the vicinity.  

 
• Ground Level Wind Currents. The Code requires that new buildings in C-3 Districts must be 

designed so as to not cause ground-level wind currents to exceed specified comfort levels. When 
preexisting ambient wind speeds exceed the comfort levels, new buildings must be designed to 
attenuate ambient wind speeds to meet the specified comfort level. According to the wind 
analysis prepared for the project, 67 of the 95 test points in the vicinity currently exceed the 
pedestrian comfort level. Seven of the existing comfort exceedances would be eliminated, and 
nine new exceedances would be created, for a net increase of two exceedances. An exception 
under Section 148 (a) is therefore required. An exception to these requirements may be granted if 
the building cannot be shaped to meet the requirements without creating an ungainly building 
form and unduly restricting the development potential of the building site. 

 
The Project would result in relatively modest changes in ground-level winds. The average wind 
speed would increase slightly from 12.6 to 12.7 mph. the average wind speed across all test points 
(nine mph) would not change appreciably, nor would the amount of time (17 percent) during 
which winds exceed the applicable criteria. The Project would not create any new exceedances in 
areas used for public seating. The Project incorporates several design features intended to baffle 
winds and reduce ground-level wind speeds. The third floor of the museum cantilevers over the 
on-site open space below, shielding this open space and redirecting some wind flows away from 
Jessie Square. The exterior of this cantilever includes projecting fins that will capture and diffuse 
winds before reaching the ground. In addition, the exterior of the museum at the first and second 
floors is chamfered to avoid localized wind eddies that would result from a typical rectilinear 
exterior. 

 
• Residential Accessory Parking. The Planning Code does not require that residential uses in the  

C-3-R District provide off-street parking, but allows up to .25 cars per dwelling unit as-of-right. 
Residential uses may provide up to .75 cars per dwelling unit (or up to one car for each dwelling 
unit with at least two bedrooms and at 1,000 square feet of floor area), if the Commission makes 
specific findings that the parking is provided in a space-efficient manner, that the additional 
parking will not adversely affect pedestrian, bicycle, and transit movement, that the parking will 
not degrade the quality of the streetscape, and that free carshare memberships will be provided 
to households in the project.  
 
While the parking is being provided at the maximum possible 1:1 ratio, the relatively small 
number of 215 off-street parking spaces is not expected to generate substantial traffic that would 
adversely impact pedestrian, transit, or bicycle movement. Given the proximity of the Project Site 
to the employment opportunities and retail services of the Downtown Core, it is expected that 
residents will prioritize walking, bicycle travel, or transit use over private automobile travel. In 
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addition, the proposed residential spaces are being reallocated from spaces within the existing 
garage that are currently used for general public parking. Residential uses generally generate 
fewer daily trips than the uses that are served by the existing public parking. Therefore, the 
conversion of spaces for residential use would not create new vehicular movement compared 
with existing conditions. 
 

• Curb Cuts. Section 155 regulates the design of parking and loading facilities. Section 155(r)(4) 
specifies that no curb cuts may be permitted on the segment of Third Street abutting the Project. 
Within the C-3 Districts, the Planning Commission may grant an exception for this curb cut through 
the Section 309 Review process. Section 155(r)(3) specifies that no curb cuts may be permitted on the 
segment of Mission Street abutting the Project, except through Conditional Use authorization. The 
SUD proposed for the project would modify the regulations of Section 155 to allow a curb cut on 
Mission Street through an exception granted through the Section 309 review process, rather than 
through Conditional Use authorization. 
 
Currently, the access for the Jessie Square garage is provided by an ingress/ egress driveway from 
Stevenson Street, as well as an egress-only driveway that exits onto Mission Street. The Project 
would retain the Mission Street curb cut, but would relocate it slightly, approximately 2.5 feet to 
the east. This curb cut would continue its present function to provide egress from the Jessie Street 
garage, helping to divide vehicular travel between the  Stevenson Street and Mission Street 
driveways.  
 
The Project also proposes to utilize an existing curb cut on Third Street for ingress-only vehicular 
access for residents. This curb-cut would access a driveway leading to two valet-operated car 
elevators, which would move vehicles into the Jessie Square garage. This curb cut was previously 
used to access a loading dock for the Aronson Building. This loading dock would be demolished 
as part of the Project.  The EIR concludes that the Project, including the use of the existing curb-
cuts on Third Street and Mission Street, would not result any significant pedestrian impacts, such 
as overcrowding on public sidewalks or creating potentially hazardous conditions. Given the 
limitations on the use of the curb cut (for inbound, valet service only), and given that the use of 
the curb cut would not cause any significant pedestrian impacts, the exception to allow the 
Project to utilize the Third Street curb cut is appropriate. However, because there could be 
improvements that might enhance pedestrian comfort and/or provide pedestrian amenities at the 
project site and in the vicinity, a condition of approval has been added requiring that the Project 
Sponsor collaborate with the Planning Department, DPW, and SFMTA to conduct a study to 
assess the existing pedestrian environment on the subject block, and to make recommendations 
for improvements that could be implemented to enhance pedestrian comfort and provide 
pedestrian amenities. 
 

• Shadow Impacts.  Section 295 (also known as Proposition K from 1984) requires that the Planning 
Commission disapprove any building permit application to construct a structure that will cast 
shadow on property under the jurisdiction of the Recreation and Park Department, unless it is 
determined that the shadow would not have an adverse impact on park use. In 1989, the Planning 
Commission and the Recreation and Park Commission adopted criteria for the implementation of 
Section 295, which included the adopting of Absolute Cumulative Shadow Limits (ACLs) for certain 
parks in and around the Downtown core.  
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A technical memorandum, prepared by Turnstone Consulting, was submitted on June 9, 2011, 
analyzing the potential shadow impacts of the Project to properties under the jurisdiction of the 
Recreation and Parks Department (Case No. 2008.1084K). The memorandum concluded that the 
Project would cast 337,744 sfh of net new shadow on Union Square on a yearly basis, which would be 
an increase of about 0.09% of the theoretical annual available sunlight (“TAAS”) on Union Square. 
 
October 11, 2012, the Planning Commission and the Recreation and Park Commission held a joint 
public hearing and raised the absolute cumulative shadow limits for seven open spaces under the 
jurisdiction of the Recreation and Park Department that could be shadowed by likely cumulative 
development sites in the Transit Center District Plan (“TCDP”) Area, including Union Square. As 
part of this action, the Planning Commission and the Recreation and Park Commission designated 
the ACLs exclusively for shadows that are anticipated from the development of projects within the 
TCDP. Because the proposed Project lies outside the TCDP area, the Project requires a separate 
amendment to the ACL for Union Square.   
 
The impact of the shadow cast by the Project on Union Square would be limited. The new shadow 
would occur for a limited amount of time during the year, from October 11th to November 8th, and 
from February 2nd to March 2nd for no more than one hour on any given day. The new shadow would 
not occur after 9:30 a.m. (the maximum new shadow range would be 8:30 a.m. to 9:30 a.m.), and 
would be consistent with the 1989 Memo qualitative standards for Union Square in that the new net 
shadow would not occur during mid-day hours. Usage of Union Square is relatively low in the 
morning hours.  

 
REQUIRED ACTIONS 
In order for the project to proceed, the Commission must 1) Adopt findings under the California 
Environmental Quality Act, including findings rejecting alternatives as infeasible and adopting a 
Statement of Overriding Considerations and Mitigation, Monitoring, and Reporting Programs;  2) 
Adopt Findings of Consistency with the General Plan and Priority Policies of Planning Code Section 
101.1; 3) Approved jointly with the Recreation and Park Commission an increase of the absolute 
cumulative shadow limit for Union Square;  4) Adopt findings that the net new shadow cast by the 
project on Union Square will not be adverse to the use of the park, and to allocate to the Project the 
absolute cumulative shadow limit for Union Square; 5) Recommend that the Board of Supervisors 
approve a Height Reclassification to reclassify the site from the 400-I Height and Bulk District to the 
520-I Height and Bulk District; 6) Recommend that the Board of Supervisors approve a Zoning Text 
Amendment and Zoning Map Amendment to establish the “Yerba Buena Center Mixed-Use Special 
Use District”(SUD) on the site; and, 7) Approve a Determination of Compliance pursuant to Planning 
Code Section 309, with requests for exceptions from Planning Code requirements including 
"Reduction of Ground-Level Wind Currents in C-3 Districts", “Off-Street Parking Quantity”, “Rear 
Yard, and "General Standards for Off-Street Parking and Loading" to allow curb cuts on Third and 
Mission Streets. 

 
BASIS FOR RECOMMENDATION 
 The Project will add housing opportunities within an intense, walkable urban context.  
 The Project will provide space for a permanent home for the Mexican Museum, within a cluster 

of art musuems and cultural instutions, in an area served by abundant existing and planned 
transit service.  
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 The Project will contribute to an operating endowment for the Mexican Museum. 
 The Project will rehabilitate the existing Aronson Building, which is a Category I (Significant) 

Building in Article 11 of the Planning Code located within the New Montgomery-Mission-Second 
Street Conservation District 

 The Project would enhance the City's supply of affordable housing by participating in the 
Inclusionary Affordable Housing Program. The project will also contribute an additional 
affordable housing fee to the Successor Agency equal to 8% of the residential units.  

 Residents of the Project would be able to walk or utilize transit to commute and satisfy 
convenience needs without reliance on the private automobile. This pedestrian traffic will 
activate the sidewalks and open space areas in the vicinity. 

 The project meets all applicable requirements of the Planning Code, aside from the exceptions 
requested pursuant to Planning Code Section 309, and the Planning Code provisions that would 
be modified by the proposed SUD.  

 

RECOMMENDATION: Approval with Conditions 

 
Attachments: 
Draft CEQA Findings, including Mitigation, Monitoring, and Reporting Program (to be transmitted  

under separate cover) 
Draft Section 309 Motion 
Draft Section 295 Resolution 
Draft Section 295 Motion 
Draft General Plan Referral Motion 
Draft Resolution for Height Reclassification and Planning Code Text Amendment 

- Including Draft Ordinance 
Shadow Analysis Technical Memorandum 
Residential Pipeline Report 
Term Sheet, excerpt from Exclusive Negotiation Agreement between Project Sponsor and  

Successor Agency 
Block Book Map  
Aerial Photograph 
Zoning District Map 
Graphics Package from Project Sponsor 
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San Francisco Police Code 

ARTICLE 29: 
REGULATION OF NOISE 

SEC. 2900.  DECLARATION OF POLICY. 

     (a)     Building on decades of scientific research, the World Health Organization and the U.S. 

Sec. 2900. Declaration of Policy. 

Sec. 2901. Definitions. 

Sec. 2902. Noise Level Measurement. 

Sec. 2904. Waste Disposal Services. 

Sec. 2905. Vehicles and Nonstationary Source Repairs. 

Sec. 2907. Construction Equipment. 

Sec. 2908. Construction Work at Night. 

Sec. 2909. Noise Limits. 

Sec. 2910. Variances. 

Sec. 2912. Additional Responsibilities of the Department of Public Health and the Department 
of Building Inspection. 

Sec. 2913. Use of Amplified Sound on Unenclosed Tour Buses. 

Sec. 2916. Enforcement. 

Sec. 2917. Violations. 

Sec. 2918. City Agency Noise Task Force. 

Sec. 2920. Authority to Adopt Rules and Regulations. 

Sec. 2922. Preemption. 

Sec. 2924. City Undertaking Limited to Promotion of General Welfare. 

Sec. 2926. Severability. 
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Environmental Protection Agency have determined that persistent exposure to elevated levels of 
community noise is responsible for public health problems including, but not limited to: compromised 
speech, persistent annoyance, sleep disturbance, physiological and psychological stress, heart disease, 
high blood pressure, colitis, ulcers, depression, and feelings of helplessness.  

     (b)     The General Plan for San Francisco identifies noise as a serious environmental pollutant that 
must be managed and mitigated through the planning and development process. But given our dense 
urban environment. San Francisco has a significant challenge in protecting public health from the 
adverse effects of community noise arising from diverse sources such as transportation, construction, 
mechanical equipment, entertainment, and human and animal behavior.  

     (c)     In order to protect public health, it is hereby declared to be the policy of San Francisco to 
prohibit unwanted, excessive, and avoidable noise. It shall be the policy of San Francisco to maintain 
noise levels in areas with existing healthful and acceptable levels of noise and to reduce noise levels, 
through all practicable means, in those areas of San Francisco where noise levels are above acceptable 
levels as defined by the World Health Organization's Guidelines on Community Noise.  

     (d)     It shall be the goal of the noise task force described in this Article to determine if there are 
additional adverse and avoidable noise sources not covered in this statute that warrant regulation and to 
report to the Board of Supervisors and recommend amendments to this Article over the next three years. 
In addition, the noise task force shall develop interdepartmental mechanisms for the efficient disposition 
and any enforcement required in response to noise complaints.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2901.  DEFINITIONS. 

     (a)     "Ambient" means the lowest sound level repeating itself during a minimum ten-minute period 
as measured with a type 1, precision sound level meter, using slow response and "A " weighting. The 
minimum sound level shall be determined with the noise source at issue silent, and in the same location 
as the measurement of the noise level of the source or sources at issue. However, for purposes of this 
chapter, in no case shall the ambient be considered or determined to be less than: (1) Thirty-five dBA for 
interior residential noise, and (2) Forty-five dBA in all other locations. If a significant portion of the 
ambient is produced by one or more individual identifiable sources of noise that contribute cumulatively 
to the sound level and may be operating continuously during the minimum ten-minute measurement 
period, determination of the ambient shall be accomplished with these separate identifiable noise sources 
silent or otherwise removed or subtracted from the measured ambient sound level.  

     (b)     "Director" means the Director or department head of any City department having 
administrative or enforcement responsibilities under this Article or any other provision of the Municipal 
Code regarding noise control, as well as his or her designee.  

     (c)     "Dwelling Unit" means  

          (1)     a dwelling space consisting of essentially complete independent living facilities for one or 
more persons, including, for example, permanent provisions for living and sleeping;  

          (2)     a room in group housing, even if such room lacks private cooking facilities and private 
plumbing facilities, such as rooms in senior citizen housing, single room occupancy or residential hotels, 
dorms, hostels, or shelters; or,  
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          (3)     a housekeeping room as defined in the Housing Code. 

     (d)     "Emergency work" means work made necessary to restore property to a safe condition 
following a public calamity or work required to protect persons or property from an imminent exposure 
to danger or work by private or public utilities when restoring utility service. This term shall not include 
testing of emergency equipment.  

     (e)     "Fixed source" means a machine or device capable of creating a noise level at the property 
upon which it is regularly located, including but not limited to: industrial and commercial process 
machinery and equipment, pumps, fans, air-conditioning apparatus or refrigeration machines.  

     (f)     "Low frequency ambient" means the lowest sound level repeating itself during a ten-minute 
period as measured with a sound level meter, using slow response and "C" weighting. The minimum 
sound level shall be determined with the music or entertainment noise source at issue silent, and in the 
same location as the measurement of the noise level of the source or sources at issue. However, for 
purposes of this chapter, in no case shall the local ambient be considered or determined to be less than: 
(1) Forty-five dBC for interior residential noise, and (2) Fifty-five dBC in all other locations. If a 
significant portion of the ambient is produced by one or more individual identifiable sources that would 
otherwise be operating continuously during the minimum ten-minute measurement period, 
determination of the low-frequency ambient shall be accomplished with these separate identifiable noise 
sources silent or otherwise removed or subtracted from the measured ambient sound.  

     (g)     "Noise level" means the maximum continuous sound level or repetitive peak sound level, 
produced by a source or group of sources as measured with a sound level meter. In order to measure a 
noise level, the controls of the sound level meter should be arranged to the setting appropriate to the type 
of noise being measured. For example, the settings should be slow response for continuous noise sources 
and fast response for noises with rapid onset and decline.  

     (h)     "Person" means a person, firm, association, copartnership, joint venture, corporation, or any 
entity, public or private in nature, but shall not include the City and County of San Francisco. 

     (i)     "Place of Entertainment" has the same meaning as the term is defined in San Francisco Police 
Code Section 1060. 

     (j)     "Powered construction equipment" means any tools, machinery, or equipment used in 
connection with construction operations which can be driven by energy in any form other than 
manpower, including all types of motor vehicles when used in the construction process of any 
construction site, regardless of whether such construction site be located on-highway or off-highway, 
and further including all helicopters or other aircraft when used in the construction process except as 
may be preempted for regulation by State or Federal law.  

     (k)     "Property plane" means a vertical plane including the property line that determines the property 
boundaries in space. 

     (l)     "Public Property " means property leased or owned by a governmental entity, to which the 
public or a substantial group of persons has access, including but not limited to any street, highway, 
parking lot, plaza, transportation facility, school, place of amusement, park, or playground located 
within the City and County of San Francisco.  

     (m)     "Residential Property" means any property that has at least one dwelling unit and has been 
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approved for human habitation by the City and County of San Francisco. 

     (n)     "Sound level," expressed in decibels (dB), means a logarithmic indication of the ratio between 
the acoustic energy present at a given location and the lowest amount of acoustic energy audible to 
sensitive human ears and weighted by frequency to account for characteristics of human hearing, as 
given in the American National Standards Institute Standard S1.1, "Acoustic Terminology," paragraph 
2.9, or successor reference. All references to dB in this chapter refer to the A-level or C-level weighting 
scale, abbreviated dBA or dBC, measured as set forth in this section.  

     (o)     "Limited Live Performance Locale" has the same meaning as the term is defined in San 
Francisco Police Code Section 1060. 

(Amended by Ord. 309-73, App. 8/10/73; Ord. 278-08, File No. 081119, App. 11/25/2008; Ord. 172-11, File No. 110506, App. 
9/12/2011, Eff. 10/12/2011; Ord. 100-12, File No. 120405, App. 6/8/2012, Eff. 7/8/2012) 

SECS. 2901.1-2901.14.  RESERVED. 

(Repealed by Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2902.  NOISE LEVEL MEASUREMENT. 

     A person measuring the outside noise level shall take measurements with the microphone not less 
than four feet above the ground, at least four and one-half feet distant from walls or similar large 
reflecting surfaces, and protected from the effects of wind noises and other extraneous sounds by the use 
of appropriate windscreens. A person measuring the inside noise level measurements shall take 
measurements with the microphone at least three feet distant from any wall, and the average 
measurement of at least three microphone positions throughout the room shall be used to determine the 
inside noise level measurement.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2903.  RESERVED. 

(Added by Ord. 274-72, App. 9/20/72; repealed by Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2904.  WASTE DISPOSAL SERVICES. 

     It shall be unlawful for any person authorized to engage in waste removal, collection, or disposal 
services or recycling removal or collection services to provide such services so as to create an 
unnecessary amount of noise, in the judgment of the Director of Public Health. For the purpose of this 
Section, noise emitted by equipment shall not be deemed unnecessary or without justification if the 
person engaged in such services hast to the extent the Director of Public Health has Judged reasonably 
feasible, incorporated available sound-deadening devices into equipment used in rendering those 
services.  

     Notwithstanding the foregoing, it shall be unlawful for any person authorized to engage in waste 
removal, collection, or disposal services, or recycling removal or garbage-collection services to operate 
hydraulic compaction or mechanical processing systems on any truck-mounted waste, recycling, or 
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garbage loading and/or compacting equipment or similar mechanical device so as to create mechanical 
or hydraulic noise exceeding 75 dBA when measured at a distance of 50 feet from the equipments. This 
maximum noise level does not apply to the noise associated with crushing, impacting, dropping, or 
moving garbage on the truck, but only to the truck's mechanical processing system. All other waste 
disposal or collection noises are subject to the Director of Public Health's judgment as described in this 
Section.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2905.  VEHICLE AND NONSTATIONARY SOURCE 
REPAIRS. 

     It shall be unlawful for any person within any residential area of the City and County to repair, 
rebuild, or test any motor vehicle or nonstationary source in such a manner as to cause unnecessary, 
excessive or offensive noise.  

(Added by Ord. 274-72, App. 9/20/72) 

SEC. 2906.  RESERVED. 

(Added by Ord. 274-72, App. 9/20/72; repealed by Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2907.  CONSTRUCTION EQUIPMENT. 

     (a)     Except as provided for in Subsections (b), (c), and (d) hereof, it shall be unlawful for any 
person to operate any powered construction equipment if the operation of such equipment emits noise at 
a level in excess of 80 dBA when measured at a distance of 100 feet from such equipment, or an 
equivalent sound level at some other convenient distance.  

     (b)     The provisions of Subsections (a) of this Section shall not be applicable to impact tools and 
equipment, provided that such impact tools and equipment shall have intake and exhaust mufflers 
recommended by the manufacturers thereof and approved by the Director of Public Works or the 
Director of Building Inspection as best accomplishing maximum noise attenuation, and that pavement 
breakers and jackhammers shall also be equipped with acoustically attenuating shields or shrouds 
recommended by the manufacturers thereof and approved by the Director of Public Works or the 
Director of Building Inspection as best accomplishing maximum noise attenuation.  

     (c)     The provisions of Subsection (a) of this Section shall not be applicable to construction 
equipment used in connection with emergency work.  

     (d)     Helicopters shall not be used for construction purposes for more than two hours in any single 
day or more than four hours in any single week.  

(Amended by Ord. 309-73, App. 8/10/73; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2908.  CONSTRUCTION WORK AT NIGHT. 
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     It shall be unlawful for any person, between the hours of 8:00 p.m. of any day and 7:00 a.m. of the 
following day to erect, construct, demolish, excavate for, alter or repair any building or structure if the 
noise level created thereby is in excess of the ambient noise level by 5 dBA at the nearest property 
plane, unless a special permit therefor has been applied for and granted by the Director of Public Works 
or the Director of Building Inspection. In granting such special permit the Director of Public Works or 
the Director of Building Inspection shall consider: if construction noise in the vicinity of the proposed 
work site would be less objectionable at night than during daytime because of different population levels 
or different neighboring activities if obstruction and interference with traffic, particularly on streets of 
major importance, would be less objectionable at night than during daytime; if the kind of work to be 
performed emits noises at such a low level as to not cause significant disturbance in the vicinity of the 
work site, if the neighborhood of the proposed work site is primarily residential in character wherein 
sleep could be disturbed: if great economic hardship would occur if the work were spread over a longer 
timers if the work will abate or prevent hazard to life or property; and if the proposed night work is in 
the general public interest. The Director of Public Works or the Director of Building Inspection shall 
prescribe such conditions, working times, types of construction equipment to be used, and permissible 
noise emissions, as required in the public interest.  

     The provisions of this Section shall not be applicable to emergency work.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2909.  NOISE LIMITS. 

     (a)     Residential Property Noise Limits. 

          (1)     No person shall produce or allow to be produced by any machine, or device, music or 
entertainment or any combination of same, on residential property over which the person has ownership 
or control, a noise level more than five dBA above the ambient at any point outside of the property 
plane.  

          (2)     No person shall produce or allow to be produced by any machine, or device, music or 
entertainment or any combination of same, on multi-unit residential property over which the person has 
ownership or control, a noise level more than five dBA above the local ambient three feet from any wall, 
floor, or ceiling inside any dwelling unit on the same property, when the windows and doors of the 
dwelling unit are closed, except within the dwelling unit in which the noise source or sources may be 
located.  

     (b)     Commercial And Industrial Property Noise Limits. No person shall produce or allow to be 
produced by any machine or device, music or entertainment or any combination of same, on commercial 
or industrial property over which the person has ownership or control, a noise level more than eight dBA 
above the local ambient at any point outside of the property plane. With respect to noise generated from 
a licensed Place of Entertainment or licensed Limited Live Performance Locale, in addition to the above 
dBA criteria a secondary low frequency dBC criteria shall apply to the definition above. No noise or 
music associated with a licensed Place of Entertainment or licensed Limited Live Performance Locale 
shall exceed the low frequency ambient noise level defined in Section 2901(f) by more than 8 dBC.  

     (c)     Public Property Noise Limits. No person shall produce or allow to be produced by any 
machine or device, or any combination of same, on public property, a noise level more than ten dBA 
above the local ambient at a distance of twenty-five feet or more, unless the machine or device is being 
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operated to serve or maintain the property or as otherwise provided in this Article.  

     (d)     Fixed Residential Interior Noise Limits. In order to prevent sleep disturbance, protect public 
health and prevent the acoustical environment from progressive deterioration due to the increasing use 
and influence of mechanical equipment, no fixed noise source may cause the noise level measured inside 
any sleeping or living room in any dwelling unit located on residential property to exceed 45 dBA 
between the hours of 10:00 p.m. to 7:00 a.m. or 55 dBA between the hours of 7:00 a.m. to 10:00p.m. 
with windows open except where building ventilation is achieved through mechanical systems that 
allow windows to remain closed.  

     (e)     Noise Caused By Activities Subject To Permits From the City and County of San 
Francisco. None of the noise limits set forth in this Section apply to activity for which the City and 
County of San Francisco has issued a permit that contains noise limit provisions that are different from 
those set forth in this Article.  

(Added by Ord. 274-72, App. 9/20/72; amended by Ord. 278-08, File No. 081119, App. 11/25/2008; Ord. 172-11, File No. 110506, 
App. 9/12/2011, Eff. 10/12/2011) 

SEC. 2910.  VARIANCES. 

     The Directors of Public Health, Public Works, Building Inspection, or the Entertainment 
Commission, or the Chief of Police may grant variances to noise regulations, over which they have 
jurisdiction pursuant to Section 2916. All administrative decisions granting or denying variances are 
appealable to the San Francisco Board of Appeals.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2911.  RESERVED. 

(Added by Ord. 274-72, App. 9/20/72; repealed by Ord. 278-08, File No. 081119, App. 11/25/2008)  

SEC. 2912.  ADDITIONAL RESPONSIBILITIES OF THE 
DEPARTMENT OF PUBLIC HEALTH AND THE DEPARTMENT 
OF BUILDING INSPECTION. 

     (a)     The Department of Public Health shall designate a Noise Prevention and Control Officer to 
coordinate the responsibilities of the Department of Public Health under this Article and the Health 
Code with respect to noise.  

     (b)     The Department of Public Health may monitor the noise complaint response by all City 
agencies charged with regulating noise under this Article. City Departments and Agencies charged with 
responsibility for responding to noise complaints shall cooperate and share information with the 
Department of Public Health in tracking and monitoring complaint responses.  

     (c)     At least every two years the Department of Public Health shall make recommendations to the 
Planning Commission for noise assessment and prevention in land use planning or environmental 
review.  
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     (d)     The Department of Public Health may investigate and take enforcement action on any noise 
complaint resulting in human health impacts. The Director of the Department of Public Health shall be 
the sole determiner of what constitutes a human health impact with respect to noise.  

     (e)     The Department of Building Inspection shall send acoustical reports submitted with each 
building permit to the Department of Public Health within 15 days of the date the building permit 
applicant submits the acoustical report to the Department of Building Inspection.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2913.  USE OF AMPLIFIED SOUND ON UNENCLOSED 
TOUR BUSES. 

     (a)     For purposes of this Section, "Unenclosed Tour Bus" shall mean a privately-owned passenger 
vehicle for hire with a capacity of nine or more passengers, including the driver, that: 

          (1)     is used primarily for the conveyance of passengers over the public streets, for the purpose of 
visiting or viewing places of interest; and 

          (2)     lacks either a permanently attached solid roof covering all seating areas of the vehicle or 
permanently attached side panels, which with any doors or windows closed, fully enclose the sides of 
the vehicle. 

     (b)     Effective October 1, 2012, it shall be a violation of this Section for any Person to operate an 
Unenclosed Tour Bus using electronically amplified sound to communicate with passengers without 
having received authorization from the Director of the Department of Public Health or his or her 
designee ("Director of Public Health") that the sound system is in compliance with the requirements of 
this Section. 

     (c)     The Director of Public Health may approve the electronically amplified sound system on an 
Unenclosed Tour Bus and issue a Certificate of Authorization to Operate Electronically Amplified 
Sound on Unenclosed Tour Buses ("Certificate") where the Director of Public Health determines that 
either: 

          (1)     At maximum volume and without modification, the sound system is not audible at a 
distance of 50 or more feet outside the vehicle with the vehicle windows open and any operable or 
removable roof or side panels opened or removed; or 

          (2)     The sound system includes volume limiting technology, which in its default mode prevents 
the sound system from being heard at a distance of 50 or more feet outside the vehicle. Such a system 
may include an override mode for use in emergencies. 

     (d)     Following a hearing, the Director of Public Health may suspend or revoke a Certificate for any 
violation of this Section. The Director of Public Health may base such action on 1) the Director of 
Public Health's determination that the Certificate holder has violated this Section; or 2) a citation from 
the San Francisco Police Department for any violation of this Section or California Vehicle Code 
Section 27007, or any successor provisions. A Certificate holder may appeal the suspension or 
revocation of a Certificate to the Board of Appeals.
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     (e)     The Owner or Operator of the Unenclosed Tour Bus shall post the Certificate in a clearly 
visible location on the exterior of the vehicle. 

     (f)     The Director of Public Health shall review the compliance history of each approved 
Unenclosed Tour Bus and reinspect the Unenclosed Tour Bus annually, and upon any change in 
ownership, and if found in compliance with this Section and any implementing regulations, the Director 
of Public Health may reissue the Certificate. 

     (g)     The Director of Public Health shall report to the Board of Supervisors one year from the 
effective date of this ordinance and every two years thereafter: 

          (1)     the number of Certificates issued to Unenclosed Tour Buses; 

          (2)     the number of complaints received by the Director of Public Health regarding Unenclosed 
Tour Buses; and 

          (3)     the effectiveness of the Department of Public Health's program to regulate amplified sound 
from Unenclosed Tour Buses and any suggested changes to the program. 

     (h)     Decisions by the Director of Public Health regarding the issuance or reissuance of Certificates 
may be appealed to the Board of Appeals. 

     (i)     The fee for the initial application to obtain a Certificate and for each yearly renewal shall be 
$394, payable to the Director of Public Health. The initial application fee shall be due at the time of 
application. The annual fee to renew the Certificate shall be due on July 1. 

          Beginning with fiscal year 2013-2014, fees set forth in this Section may be adjusted each year, 
without further action by the Board of Supervisors, as set forth in this Section. 

          Not later than April 1, the Director of Public Health shall report to the Controller the revenues 
generated by the fees for the prior fiscal year and the prior fiscal year's costs of operation, as well as any 
other information that the Controller determines appropriate to the performance of the duties set forth in 
this Section. 

          Not later than May 15, the Controller shall determine whether the current fees have produced or 
are projected to produce revenues sufficient to support the costs of providing the services for which the 
fees are assessed and that the fees will not produce revenue that is significantly more than the costs of 
providing the services for which the fees are assessed. 

          The Controller shall, if necessary, adjust the fees upward or downward for the upcoming fiscal 
year as appropriate to ensure that the program recovers the costs of operation without producing revenue 
which is significantly more than such costs. The adjusted rates shall become operative on July 1. 

     (j)     The requirements of this Section shall not apply to an Unenclosed Tour Bus equipped with and 
using electronically amplified sound to communicate with passengers where all non-emergency 
communications through the system are audible to passengers only through technology designed to 
make such communications audible only to the individual listener, such as individual headsets or 
headphones. 

     (k)     The noise standards set forth in Section 2909 shall not apply to Unenclosed Tour Buses.
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(Added by Ord. 100-12, File No. 120405, App. 6/8/2012, Eff. 7/8/2012) 

(Former Sec. 2913 repealed by Ord. 278-08, File No. 081119, App. 11/25/2008)  

SECS. 2914-2915.  RESERVED. 

(Repealed by Ord. 278-08, File No. 081119, App. 11/25/2008)  

SEC. 2916.  ENFORCEMENT. 

     The Director of Public Health may enforce the provisions of Section 2904, 2909, and 2912 of this 
Article.  

     The Department of Building Inspection may enforce the provisions of Sections 2907 and 2908 of this 
Article insofar as said provisions relate to construction operations conducted on private property under 
appropriate permits issued pursuant to the San Francisco Building Code, Housing Code, Electrical Code 
and Plumbing Code. Insofar as these provisions relate to construction operations conducted on publicly-
owned property subject to the police power of the City and County of San Francisco, the Department of 
Public Worlds may enforce the provisions of Sections 2907 and 2908 of this Article. The Executive 
Director of the Entertainment Commission may enforce noise standards associated with licensed Places 
of Entertainment and licensed Limited Live Performance Locales.  

     The Chief of Police or his or her designee ("Chief of Police") shall also enforce the provisions of 
Section 2913. The Chief of Police shall make law enforcement activities related to Unenclosed Tour 
Buses under Section 2913 a priority for one year after the effective date of the ordinance enacting that 
Section. 

     The Chief of Police may enforce the provisions of this Article that relate to noise created by humans 
or any other noise source not specifically assigned or designated to another Department or Agency.  

(Added by Ord. 274-72, App. 9/20/72; amended by Ord. 278-08, File No. 081119, App. 11/25/2008; Ord. 172-11, File No. 110506, 
App. 9/12/2011, Eff. 10/12/2011; Ord. 100-12, File No. 120405, App. 6/8/2012, Eff. 7/8/2012) 

SEC. 2917.  VIOLATIONS. 

     (a)     Criminal Penalties. Any person violating any of the provisions of this Article shall be deemed 
guilty of an infraction and upon conviction thereof, shall be fined in an amount not exceeding (1) $100 
for a first violation of this Article; (2) $200 for a second violation of this Article; and (3) up to $300 for 
each additional violation of this Article within one year of the date of a second or subsequent violation. 
Each day such violation is committed or permitted to continue shall constitute a separate offense and 
shall be punishable as such.  

     (b)     Administrative Penalties. Administrative penalties shall be assessed and collected by the 
Departments specified in Section 2916 in accordance with San Francisco Administrative Code Chapter 
100.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008)
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SEC. 2918.  CITY AGENCY NOISE TASK FORCE. 

     (a)     Membership. 

          (1)     Voting Members. The Director of Public Health shall convene and coordinate an 
interdepartmental task force for the purpose of coordinating and evaluating enforcement of this Article 
and recommending to the Planning Department necessary changes in the General Plan to address, 
maintain, and improve the acoustical quality of the San Francisco environment. The task force shall be 
comprised of one representative from each of the following City departments: the Department of Public 
Health, the Department of Public Works, the Department of Building Inspection, the Planning 
Department, the Police Department, the Entertainment Commission, and Animal Care and Control. The 
members of the task force shall be appointed by their respective Department Directors.  

          (2)     Non-Voting Members. The Task Force shall invite other City departments, such as the Fire 
Department, the 311 Customer Service Center, and the Municipal Railway, to send a representative to sit 
as a non-voting member of the task force with respect to vehicle noise, and community representatives 
when the Director of Public Health deems necessary additional expertise, resources, or other assistance.  

     (b)     Meetings. The task force shall meet on a regular basis and exchange information regarding 
noise abatement matters including but not limited to: motor vehicle noise control, coordination of 
complaint response, animal noise control, implementation of building codes related to acoustical 
insulation of new residential construction, oversight of complaints regarding entertainment noise, 
implementation of General Plan Policies related to noise, environmental review, maintenance and 
upgrades to noise control ordinance as needed, and coordination of noise abatement activities that 
involve more than one department. Upon the Director of Public Health's request, the Task Force shall 
provide consultation services and assistance to the Director of Public Health for the purpose of 
facilitating coordinated implementation of the duties imposed on the Director of Public Health by this 
ordinance.  

     (c)     Reporting. The Director of Public Health shall report to the Board of Supervisors every year 
for three years with respect to progress and findings of the Task Force and any necessary changes in the 
Regulation of Noise Ordinance, Article 29, San Francisco Police Code, that may be required to maintain 
and improve the acoustical environment of San Francisco. At the end of three years, the task force shall 
sunset unless continued by the Board of Supervisors.  

(Added by Ord. 274-72, App. 9/20/72; Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2920.  AUTHORITY TO ADOPT RULES AND 
REGULATIONS. 

     The Director of Public Health may issue and amend rules, regulations, standards, guidelines, or 
conditions to implement and enforce this Article.  

(Added by Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2922.  PREEMPTION. 
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     In adopting this Article, the Board of Supervisors does not intend to regulate or affect the rights or 
authority of the State to do those things that are required, directed, or expressly authorized by Federal or 
State law. Further, in adopting this Article, the Board of Supervisors does not intend to prohibit that 
which is prohibited by Federal or State law. This Article shall be construed so as not to conflict with 
applicable federal or state laws, rules, or regulations. Nothing in this Article shall authorize any City 
agency or department to impose any duties or obligations in conflict with limitations on municipal 
authority established by state or federal law at the time such agency or department action is taken. 

(Added by Ord. 278-08, File No. 081119, App. 11/25/2008; amended by Ord. 100-12, File No. 120405, App. 6/8/2012, Eff. 7/8/2012) 

SEC. 2924.  CITY UNDERTAKING LIMITED TO PROMOTION OF 
GENERAL WELFARE. 

     In undertaking the adoption and enforcement of this Article, the City is assuming an undertaking only 
to promote the general welfare. The City does not intend to impose the type of obligation that would 
allow a person to sue for money damages for an injury that the person claims to suffer as a result of a 
City officer or employee taking or failing to take an action with respect to any matter covered by this 
Article.  

(Added by Ord. 278-08, File No. 081119, App. 11/25/2008) 

SEC. 2926.  SEVERABILITY. 

     If any of the provisions of this Article or the application thereof to any person or circumstance is held 
invalid, the remainder of this Article, including the application of such part or provisions to persons or 
circumstances other than those to which it is held invalid, shall not be affected thereby and shall 
continue in full force and effect. To this end, the provisions of this Article are severable.  

(Added by Ord. 278-08, File No. 081119, App. 11/25/2008) 

Disclaimer: 
This Code of Ordinances and/or any other documents that appear on this site may not reflect the most current legislation adopted by the 
Municipality. American Legal Publishing Corporation provides these documents for informational purposes only. These documents should not 
be relied upon as the definitive authority for local legislation. Additionally, the formatting and pagination of the posted documents varies from 
the formatting and pagination of the official copy. The official printed copy of a Code of Ordinances should be consulted prior to any action 
being taken. 
 
For further information regarding the official version of any of this Code of Ordinances or other documents posted on this site, please contact 
the Municipality directly or contact American Legal Publishing toll-free at 800-445-5588. 
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