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PUBLIC UTILITIES COMMISSION

QUARRY LEASE

THIS QUARRY LEASE (this "Lease™), dated for reference purposes only as of
Marsh 29 2010, is by and between the CITY AND COUNTY OF SAN-FRANCISCO; a
municipal corporation ¢"City" or "Landlord™), acting by and through its Public Utiliies -
Commission, and:OLIVER: DE SILVA, INC., a California corporation ("Tenant"), and is made
with refesence to the facts and circumstances described in the Recitals set forth below.

A.  The City owns land m Alameda County, California, which is beld under the
jurisdiction of the San Francisco Public Utilities Comumission (the "SFPUC") and is comprised of
watershed land that is part of the water supply system operated by the SFPUC. That portion of
such land described in Exhibit A-1 attached hercto and depicted on Exhibit A-3 attached hereto
(the “Initial Premises™), consisting of approximately 308.5 acres adjacent to Calaveras Road, and
that portion of such land described in Exhibit A-3 attached hercto and depicted on Exhibit A-3
attached hereto (the "Exparision Premises”), corisisting of approximately 58 acres to the north of
the Initial Premises, are:the. subjects of this Lease,- Both the Initial Premises and the Expension
Premises have significant subsurface aggregate deposits. :

B, . Surface mining of aggregate within California is regulated by the Surface Mining
and Reclamation Act of:1975, as amended (California Public.Résources Code, Sectior 2710
et 5éq:) and, California State-Mining and Geology Board regulations (CCR. Section 3500 et seq.).
Surface mining within the unincorporated areas of Alameda County is ﬁrtherregulatedlgy the
Alameda County Surface Mining Ordinance (Alameda County General Code Chapter 6.80).
Mining of the Initial Premises is presently subject.to the terms and conditions of the existing
Surface Mining Permit 30 ("SMP 30"), issued to Santa Clara Sand and Gravel Co., a California
corporation ("Existing Operator”), by Alameda County Commumity Development Ageney
("Alameda County™) pursuant to the Alameda County Surface Mining Ordinance, SMP 30
authorizes mining to a depth of 140 feet until the earlier of June 1, 2021 or completion of
reclamation of the mining site in accordance with the requirements of SMP 30.

C.  The Initial Premises is presently leased by City to Existing Operator under (i) that
certain Gravel Quarry Lease, dated December 31, 1980, as amended by that certain Supplemental
Agreement in Modification of Lease, dated June 20, 1986, and tha certain Amendment to Lease,
dated January 11, 1994 (as so amended, the "Existing Main Quarry Lease"), and (ii) that certain,
7.3 Acre Stockpile Lease, dated January 26, 1988 (the "Existing Stockpile Lease™). The Existing
Main Quarry Lease and the Existing Stockpile Lease are sometimes referred to collectively as the
"Existing Quarry Leases." The respective terms of the Existing Quarry Ieases have expired, and
Existing Operator continues to occupy the Initial Premises and harvest gravel on a hold over
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basis. Sand and gravel have not yet been fully harvested to the 140-foot depth permitted under
SMP 30. '

D. The SFPUC desizes to maximize water storage on and revenue generation from the
Initial Premises and the Expansion Premises in an environmentally sensitive manner. To that
end, the SFPUC hopes to obtain an amendment ta SMP-30 to include the Expansion Premises in
the SMP 30 quarry site, to permit mining operations of the expanded site to a depth of at least
225 feet, to extend the expiration date of the mining permit to a date that is approximately 30
years after the date of approval by the County of Alameda of the modification to SMP 30, and to
permit mining and reclamation of the expanded site generally in accordance with Altemative F
of the Sunol Valley Resources Management Element of the Alameda Watershed Management
Plan adopted by the SFPUC in September 2000 (the "Alternative F Plan”).

E.  OnDecember 13, 2005, the SFPUC issued a request for proposals (the "RFP") to
select a fifm to enter into exclusive negotiations with the SFPUC for a mining lease of the
Premises and Expansion Premises. Three proposals were received in response to the RFP,
including a proposal from Tenant. The Selection Committee formed to evaluate the proposals
ranked Tenant as the highest ranked respondent. '~ LT

F. Tenant presently leases from a third party certain land located in the San Antonio -
Reservoir watershed known as "Apperson Ridge," and holds Surface Mining Permit 17 -
("SMP 177), issued by Alameda County, for mining on such property: In addition to the mining
area under SMP 17, SMP 17 allows the construction and operation of aggregate processing
facilities, including primary and secondary crushing plants, an asphalt plant, a concrete batch
plant and associated industrial facilities; which are to occupy a portion of the Apperson Ridge
quarry site and an access road to the Apperson Ridge site to be used by frucks bringing imaterials
to and from such Apperson Ridge quarty site, subject to and in accordance with the Conditions of
Approval of SMP 17. In 1986, Tenant, Alameda County, the owner of the Apperson Ridge site
and the SFPUC entered into agreements providing for the exchange of easements required for
road access across SFPUC property to Apperson Ridge as permitted under SMP 17, as well as for
the reimbursement of certain costs incurred by the SFPUC for the protection of water quality in
the San Antonio Reservoir watershed. Tenant has not yet commenced mining operations under
SMP 17. SMP 17 expires in 2064. '

G. Tenant desires to enter into a mining lease for the Initial Premises and Expansion
Premises. Tenant also has & goal of reducing the environmental effects of mining operations on
Apperson Ridge in two major ways: (i) by eliminating all but the mining activity and primary
processing plant at Apperson Ridge, thus reducing the size of the processing plant site at
Apperson Ridge by approximately 25 acres, which would be possible if Tenant operates a
secondary processing plant and asphalt and concrete batch plants for the Apperson Ridge mining
operations on the Initial Premises and/or Expansion Premises on the valley floor, instead of
processing aggregates into finished quarry products at the Apperson Ridge mining site, and
(ii) by bringing sized aggregates from Apperson Ridge to the Initial Premises and/or Expansion
Premises on a conveyor system, instead of hauling quarry products on the fifty foot (50" wide

Sunol Quarry SMP 30 Lease 123009 FINAL.doc




road across SFPUC property. -'I‘enant’é response to the RFP included a proposal to seek a
modification of SMP 17 and SMP 30 to achieve these environmental goals.

H. Atits May 8, 2007 commission meeting the SFPUC Commission (the
"Commission”), by Resolution No. 07-0082, authorized the General Manager of the SFPUC (the
"General Manager™) to direct staff to negotiate with Tenant, as the highest ranked respondent to
the RFP, for an Exclusive Negotiating Agreement to govern negotiations for the lease of the
Premises and Expansion Premises. The parties entered into an Exclusive Negotiating Agreement
on September 19, 2007 (the "Exclusive Negotiating Agreement”) and have engaged in
negotiations regarding this Lease in accordance with the terms of such agreement. Pursuant to
the First Amendment to Exclusive Negotiating Agreement, dated August 1, 2008, the Exclusive
Negotiating Agreement was amended to confirm the expiration date and to provide for two
additional options to extend the term of the Exclusive Negotiating Agreement for six (6) months
each, which options were exercised by Tenant.  Pursuant to the Second Amendment to Exclusive
Negotiating Agreement, dated September 14, 2009, the term of the Exclusive Negotiating
Agreement was further extended through March 17, 2010. The Exclusive Negotiating
Agreement, as so amended, is referred to herein as the "ENA."

L City and Tenant desire to enter into a multiphase lease, with Tenant applying for
revisions to SMP 30 and SMP 17, and performing environmental review in connection with such
applications, as partially summarized in Recitals J, K and L below, and as more particularly set -
forth in the terms and conditions of this Lease. ,

J.  Inthe initial phase of this Lease, Tenant is required to apply for and diligently

* pursue with-Alameda County  transfer or assignment of SMP 30 from the Existing Operator to
Tenant and to post such bond and assume any existing financial assurances as may be required by
Alameda County in connection with the permit transfer, Following the permit transfer Tenant
will be allowed to mine the Initial Premises in accordance with the current SMP 30. City and
Tenant reserve in this Lease certain termination rights in connection with a failure to obtain the
transfer of SMP 30 to Tenant, including City's right set forth in Section 3.2(d) below to terminate
this Lease if any CEQA document prepared in connection with the proposed SMP 30 transfer
finds the project will cause significant environmental impacts that cannot be mitigated to a less
than significant level and City determines not to «consent to the permit transfer.

K.  After approval by the City of the transfer of SMP 30, this Lease requires Tenant to
seek approval from Alameda County for the proposed revisions to SMP 30 described in
Recital D above and apply for, fund and diligently pursue all required environmental review for
such modification under the California Environmental Quality Act ("CEQA™). It is anticipated
that Alameda County will be the lead agency for such CEQA review and that City will be a
responsible agency. The consent of SFPUC, as owner of the Initial Premises and Expansion
Premises, would be required for such modification of SMP 30, and the City retains certain
discretion in connection with the environmental review, including, but not limited to, the right to
require certain modifications to the Lease, all a3 more particularly described in Article 3 of this
Lease. If SMP 30 is so amended and if SFPUC and Tenant reach agreement on any amendments
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to this Lease required in connection therewith, the Lease would allow Tenant to mine the Initial
Premises and the Expansion Premises in accordance with such amended SMP 30. if SMP 30 is
not so amended or if SFPUC and Tenant do not reach agreement on any amendments to this
Lease required in connection therewith, Tenant shall continue to mine the Initial Premises in

* accordance with the unrevised SMP 30. If SMP 30 is so amended, and the parties reach
agreement on any Lease amendments required in connection with such amendment of SMP 30,
Tenant would 1ot commence any active quarrying activities on the Apperson Site until the later
of Janbary 1, 2030, or the date on which Tenant completes mining of the Premises in accordaiice
with the provisions of revised SMP 30.

L.  After approval of the proposed SMP 30 modification and the related modification
of the Lease, if any, Tenant would petform the required studies to seek the modifications to
SMP 17 described in Recital G above. Such modifications to SMP 17 would be processed with a
companion further modification of revised SMP:30 to permit the operation on 2 portion of the
Initial Premises or Expansion Premises of the conveyor system, stockpile areas and the-asphalt,
concrete, ready mix concrete and processing plants for receiving, stockpilingand processing:
sized aggregates from Apperson Ridge mining operstions, subject to approval of the . . -
modifications, and would include a provision postponing the commencement of mining under
SMP: 17 until completion of mining of the Initial Premises or Expansion Premises. The approval
of such revisions to- SMP 17 and SMP 30 would requiré a modification of this Lease to designate
that portion of the Initial Premises or Expansion Premises on which the processing plants and
material stockpiles would be located for the term of the mining operations on the Apperson
Ridge site under SMP 17 (following completion of mining the Initial Premises and Expansion
Premises under the existing or revised SMP 30), and would also require thie grant of one or more
easements, licenses or permits on SFPUC property adjoining the Initial Premises or Expansion
Premises for the installation and operation of the conveyor belt and associated access roads. It is
anticipated that Alameda County will be the lead agency for such CEQA review dnd that City
will be a responsible agency with respect to components of the project to be located on City
property. The consent of SFPUC, as owner of the Initial Premises, Expansion Premises and sites
for the conveyor and access roads, will be required for such further modification of SMP 30, and
the City retains discretion in connection with the environmental review, including, but not
limited to, the right to require certain modifications to the Lease, all as more particularly
described in Article 3 of this Lease. If SMP 17 and SMP 30 are so amended and if SFPUC and
Tenant reach agreement on any required amendments to this Lease and any other agreements
required in connection therewith, this Lease would allow Tenant to process sized materials from
the Apperson Ridge mining operations on the designated portion of the Initial Premises and/or
Expansion Premises through the expiration date of SMP 17, all subject to the terms and
conditions set forth below.

NOW, THEREFORE, in consideration of the foregoing and of the covenants and agreements
contained herein, City and Tenant hereby agree as follows:
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1. DEFINITIONS

For purposes of this Lease, initially capitalized terms not otherwise defined in this Lease
shall have the meanings ascribed to them in this Article. In the event of any conflict between a
definition given in this Article and any more specific provision of this Lease, the more specific
provision shatl control.

1.1  "Additional Charges" meens any and all real and personal property taxes and
assessments, possessory interest taxes and other costs, impositions and expenses described in

Article 10 hereof or otherwise payable by Tenant under this Lease. ,
12  "Additionaj Retained Premises” has the meaning set forth in Section 8.6.

13 "Advance Improvement Costs” has tlic:meaning set forth in Section 3.3(h\ii).

14  "Affiliate of Tenant" means any person or entity which directly or indirectly,
through one or more intermediaries, controls, is controlled by or is under the common control
with, Tenant, As used above, the words "control,” "controlled” and "controls™ mean the right and
power, directly or indirectly through one or more intermediaries; to direct or cause the direction
of substantially all of the management and policies of a person or entity through ownership of -

_voting securities or by contract, including, but not limited to, the right to fifty percent (50%) or

more of the capital or earnings of a partnership or, alternatively, ownership of fifty percent (50%)
or more of the voting stock of a corporation.

1.5 "Agents" means, when used with reference to eithier Party to this Lease, the
officers, directors, employees, agents, contractors, subcontractors, and invitees of such Party, and
their respective heirs, legal representatives, successors and assigns.

1.6 "Alameda County” means the Alameda County Community Development
Agency or such other board, agency or commission as is from time to time authorized to issue
surface mining permits in accordance with the Alameda County Surface Mining Ordinance
(Alameda County General Code Chapter 6.80) and the Surface Mining and Reclamation Act of
1975, as amended (California Public Resources Code, Section 2710 et seq.).

17  "Alterations" means any alterations, installations, or additions to any
Improvements or to the Premises.

1.8  "Alternative F Plan” has the meaning set forth in Recital D.

1.9  "Apperson Site” means the 680 acre parcel defined as the Property in the
Apperson Lease, along with all easements and other interests granted the Lessee in the Apperson
Lease and all amendments thereto.

1.10 "Apperson Lease” means that certain Mineral Lease Agreement, dated _
August 30, 1983, between William W. Apperson, as lessor, and Tenant, as lessee (the "Original
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Agreement”), as amended by (i) that certain Agreement, dated July 31, 1984 (the “First
Amendment"), (ii) that certain Amendment to Mineral Lease Agreement, dated July 29, 1985,
(iii) that certain Amendment to Mineral Lease Agreement, dated August 7, 1986, and (iv) that
certain Lease Amendment/Ratification, dated October 17, 1989 (the "1989 Amendment"), and as
supplemented by the terms of that certain Confirmation of Lease/Roadway agreement, dated
December 9, 1986.

L11 “Apperson Product” has the meaning set forth in Section 9.3.

1.12 "Application" shall refer to each of the Application for Permit Transfer,
Application for Revised SMP 30, Application for Revised SMP 17, Application for Further
Revised SMP 30, and the applications described in Section 3.3¢(h):

13 "Application for Further Revised SMP 30 " has the meaning set forth in
Section 3.5(a). ‘ o '
114 "Application for Permit Transfer” has the meaning set forth in Section 3.2(a).
115  “Application for Revised SMP 17" has the meaning set forth in Section 3.4(a).
116 A mugﬂo‘n for Revised SMP 30" has the meaning set forth in Section 3.3(a).
1.17 "Approved Plans and Permits" means-all pérmits, plans, materials and maps
relating to the Prémises and submitted to, or required by, Alameda County, the City, and any
other governmental or regulatory entity with jurisdiction, and approved or to be approved by such
entity, including without limitation the following: Surface Mmmg Permit 30, as revised from
time to time, the CEQA Document(s) for SMP 30, and the mitigation requiréments set forth -
therein. Any permits, plans, materials, and maps relatmg to the Prernises which are prepared ot
issued after the date of this Lease, and any modifications to any existing Approved Plans and

Permits, shall be subject to the City’s prior and reasonable writtén approval (subject to the
exercise of the City's Retained Dlscretmn, to the extent applicable)..

1.18 "Assignment” has the meaning set forth in Section 21.1.
1.19 [Intentionally omitted.]

1.20 "Award" means all compensation, sums or value paid, awarded or received fora
Taking, whether pursuant to judgment, agreement, settlement or otherwise.

1.21 "Base Rent” means the annual Base Rent specified in Section 9.1.
1.22 "Base Rent Suspension Period" has the meaning set forth in Section 9.1(d).

1.23 "CEQA" means the California Environmental Quality Act (California Public
Resources Code Section 21000 et seq.).
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124 "CEQA mgg'iii:én " means a negative declaration, mitigated negative declaration,
or environmental impact réport or any addendum or subsequent or supplemiental environmental
impact report thereto, prepared by the lead agency under the California Environmental Quality
Ad. B ' S -

125 "City" means the City and County of San Prancisco, a munip_ifrai corporation.

126 "Closure P!gg* has thc meaning s& forth in Section 11.10. - o

127 _"’Commenccm'gg_. t Date" means the laner of (i) the Effective Date, or (ii) the date
on which the Existing Operator surrenders the Initial Premises free and clear of its equipment o
and personal property (except to the extent Tenant has agreed to purchase or otherwise take title
to such equipment). o _ ‘ o o o

128 "Commission" means the commission of the San Francisco Public Utilities
Commission.

1.29 "Q onveyor and Access Agreciments” has the.meaning set forth in Section 3.5(f). -

1.30. "Creek Restoration Contribution" has the meaning set forth in Sectjon 33 3.
1.31 "Creek Restoration Study" has the meaning set forth in Section 33.1.

132 "Creek Restoration Study Contribution" has the meaning set forth in
Section 33.1. ' o ) . L .

133 "Date of Taking" means the earlier of (i) the date upon which title to the portion
of the Prémises taken passes to and vests in the condemnor or (i) the date.on which Tenant is
dispossessed.

134 [Intentionally omitted.}

‘135 "Early Partial Termination Date" has the meaning set forth in Section 11.3(e).
136 "Early Surrender Premises” has the meaning set forth in Section 8.6.

137 "Early Surrender Premises Delet iop Date" has thnmea.nmg set forth i‘n.
Section 8.6. , o s L )
1.38. "Early Tgm- ination Prem isbls".h:tts the meaning set forth in M. B
139 "Early Work" has the meaning set forth in Section 33()()- -

140 "Effective Date" means the later of (i the date on which the Partics have
executed and delivered this Lease or (if) the date on which each of the following have occurred:
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(a) thirty (30) days.after Commission approval, and (b) the effective date of a resolution by the
City’s Boa:d of - Superv:sors approvmg this Lease and authonnng the: Clty’s execunon

1,41 E!M memmanyﬁncumbmce,w meensany
mortgage, deed of trust, assignment of rents, fixture filing, security agreement, or similar security
instrument, or other liext or encumbrance on.or relating to the Premises; "Encumbrancer” means
a mortgagee, beneﬁcmryofadeedofu-ustorotherholderofanEnmmbrance.

142 "w means anypresmtorfuturefedera], stateorlocalLaws
or policies relating to Hazardous Material (mcludmg without limitation, itsuse, hnndlmg,
transportation, productlon, chsposal discharge or storage) or to human health and safety, -
industrial hygiene or environmental conditions in, on, under or about the Premises (includmg any
permitted Improvements) and any adjacent pmpmy mcludmg without hmltatmn, soil, air and
groundwater conditions. .~ - _

1.43 Wmeansanyoneofthewemsofdefmﬂtdesmbedm“ '

144 “"Existing Agreemen 1meansanyoneoftheagteememshstedonattached
Exhibit D.

L4s mmmhasthememmgsetform:nm_
146 [ rth in §
147 "Mmmmmm"mmemmem
148 'E_xjg&aglgm"hasthemcamngsctfoﬂhmm

149 M_hm hasthemeanmgsctforthms_ﬂmm

- LS50 Mgm meanstheoccurrenccofanevmtbeyonda?artysreasonable
control, such as a war or riot, labor strike or civil disturbance, flood, earthquake, explosion, or
other act of God, that causes such Party’s performance of an obligation hereunder to be
impossible, commercially impracticable or substantially delayed; provided that such Party takes
immediate and diligent steps to comply with the obligation as soon as possible under the
circamstances. Force Majeure shall not include (i) failure to obtamﬁnancmgorhaveadequate
funds, or (ii) work shortages when qualified workers are availsble. To be deemed a Force
Majeure event, a Party shall have: first notified the.other Party in writing of the. cause or causes
thereof within thirty (30) days after the event which may constitute a Force Majeure event
hereunder, and the Party seehng to kiave performance excused due to Force Majeure or claiming
Force Majeure delay cannot, through commercially reasonable and diligent efforts, perform the
impacted obligation or make up for the delay within the time period remaining prior to the
applicable performance obligation.
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1.51 "Further Mitigation Amendments” has the meaning set forth in
Section 3.5(gXi).

152 “"Further Revised SMP 30" has the meaning set forth in Section 3.5(a).

153 "Further Revised SMP 30 Effective Date" has the meaning set forth in
Section 3.5(gXiii).

1.54 "Further Revised SMP 30 Permits and Approvals” has the meaning set forth in
Section 3.5(g)(iii).

1.55 "General Manager" means the General Manager of the San Francisco Public
Utilities Commission or his or her designee.

1.56 "Gross Revenues” means the gross selling price, after discount, whether for cash
or on credit (whether collected or not), of all gravel, rocks, overburden, and other Products (as
defined in Section 9.2(d)) excavated from the Premises or derived from materials deposited on
the Premises pursuant to the provisions of Section 32.1(a), by Tenant, its permitted subtenants,
licensees, or concessionaires, and (i) sold by or used by such party, or (ii) used by such party as a
component of asphalt concrete, ready mix concrete or another Finished Product sold by such
party or used by such party (except as provided in Section 9.2(g)). In the event Teriant sells a
Product from the Premises to an Affiliate of Tensnt or uses the Product, "Gross Revenues” shall
mean the selling price of such Product that Tenant would have received had Tenant sald such
Product to an entity that was not Affiliate of Tenant (based upon comparable sales to non- -
Affiliates of Tenant). Gross Revenues shall not include sales tax paid by the purchaser.

1.57 "Hazardous Material" means any material that, because of its quantity,
concentration or physical or chemical characteristics, is deemed by any federal, state or local
governmental authority to pose a present or potential hazard to human health or safety or to the
environment, or is otherwise defined by any such governmental entity as a hazardous or toxic
material. Hazardous Material includes, without limitation, any material or substance defined as a
*hazardous substance,” or "pollutant” or "contaminant” pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 ("CERCLA”, also commonly
known as the "Superfund” law), as amended, (42 U.S.C. Sections 9601 et seq.) or pursuant to
Section 25281 of the California Health & Safety Code; any "hazardous waste” listed pursuant to
Section 25140 of the California Health & Safety Code; any asbestos and asbestos containing
materials whether or not such materials are part of the structure of any existing improvements on
the Land, any Improvements to be constructed on the Land by or on behalf of Tenant, or are
naturally occurring substances on, in or about the Land; and petroleum, including crude oil or any
fraction thereof, and natural gas or natural gas liquids.

1.58 "Hazardoys Materjal Claims” means any and all enforcement, Investigation,
Remediation or other governmental, regulatory or private actions, agreements or orders
threatened, instituted or completed pursuant to any Environmental Laws, together with any and
all Losses made or threatened by any third party against City, the SFPUC, their Agents, or the
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Premises or any Improvements, relating to damage, contribution, cost recovery compensation,
loss or injury resulting from the presence, release or discharge of any Hazardous Materials,
including, without limitation, Losses based in common law. Hazardous Materials Claims

_include, without limitation, Investigation and Remediation costs, fines, natural resource damages,
darages for decrease in value of the Premises, any Improvements, and/or any adjoining property,
the loss or restriction of the use or any amenity of the Premises, any Improvements, and/or any
adjoining property, and attorneys’, consultants’, and experts’ fees and costs.

1.59 ‘Improvement Interest Rate" for any given date means (a) the London Interbank
Offered Rate (rounded to the next nearest one-one hundredth of a percent (0.01%)) on such date’
for deposits in US dollars for a one month period, plus (b) one percent (1%). For purposes of
this Lease the London Interbank Offered Rate shall be determined with reference to the rates
published by the British Bankers’ Association on its website (histotical data currently located at
http://www.bba.org.uk/bba/j sp/polopoly.jsp?d=141&a=627) or such successor publication as
reasonably agreed to by the Parties. ‘ '

160 “Improvements” means any and all buildings, structures, fixtures and other
improvements constructed, installed or placed on the Prémises by or on behalf of Tenant
pursuant to this Lease, including, without limitation, any trailers, mobile homes, permanent tent
facilities, signs, billboards or other advertising materials, roads, trails, driveways, parking areas,
curbs, walks, fences, walls, stairs, poles, plantings and landscaping. '

1.61 "Indemnify” means indemnify, protect, reimburse, defend and hold harmless.

1.62 "Indempified Parties” means City, including, but not limited to, all of its boards,
commissions, departments, agencies and other subdivisions, including, without limitation, the
SFPUC, and all of its and their respective Agents, and their réspective heirs, legal
representatives, successors and assigns, and each of them.,

1.63 ”!m'tigl Prem " has the meaning set forth in Section 2.2.
1.64 “Initial Term" has the meaning set forth in Section 8.3.

1.65 “Investigation” when used with reference to Hazardous Material means any
activity undertaken to determine the nature and extent of Hazardous Material that may be located
in, on, under or about the Premises, any Improvements or any adjoining property or which have
been, are being; or threaten to be Released into the environment. Investigation shall include,
without limitation, preparation of site history reports and sampling and analysis of environmental
conditions in, on, under or about the Premises, any Improvements or any adjoining property.

1.66 "Invitees" when used with respect to Tenant means the clients, customers,
invitees, guests, members, licensees, assignees and subtenants of Tenant.

1.67 “Lang" means the real property described in the attached Exhibit A.
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1.68 "Landiord” means the City and County of San Francisco, acting by and through
the SFPUC.

169 "Law” means any law, statute, ordinance, resolution, regulation, order or decree
of any municipal, county, state or federal government or other governmental or regulatory
authority with jurisdiction over the Premises or Tenant's operation, or any pottion thereof,
whether currently in effect or adopted in the fiture and whether or not in the contemplation of
the Parties. ' )

1.70 . "Lease” means this Lease as it may ‘be'amended_in accordance with its terms.

© 171 - "Lease Year” shall have the following meaning: the first "Lease Year” shall be
the period commencing on the Commencement Date and ending on the last day of the twelfth
(12th) full calendar month thereafter. Each twelve (12) calendar month period thereafter shall
constitute a "Lease Year". . , : , .

1.72 ”Losses” means any and all claims, demands, losses, liahilitié, damages, liens, '
injuries, penalties, fines, lawsuits and other proceedings, judgments and awards and costs and
expenses, including, without limitation, reasonable attorneys', consultants® and experts’ fees and
costs. e . S .

1.73 ”Material Improvement Alterations” means any Alteration to any Material
Improvement. ~ T

174 *Material Improvements” means any-and all buildings, structures, fixtures and
other ifprovements constructed, installed or placed on the Premises within 100 feet of, or that
would otherwise materially affect the use or operation of, any utility facilities owned dnd/of
aperated by SFPUC (including but not limited to the Alameda Siphons, the San Antonio Backup -

Pipeline and the Town Waterline) by or on behalf of Tenant pursuant to this Lease, including, - -

without limitation, any trailers, mobile homes, permanent tent facilities, signs, billboards or other
advertising materials, roads, trails, driveways, parking areas, curbs, walks, fences, walls, stairs, ..
poles, plantings and landscaping. Material Improvements shall alsoinclude the Minimum. .~ .
Required Improvements, fuel storage tanks and any structures that enable Tenant to discharge
water from the Premises pursuant to the terms of this Lease or the Approved Plans and Permits,
as well as any other Improvements that the General Manager reasonably determines has material
significance to any utility facilitics owned and/or operated by SFPUC or SFPUC water system
operations in general pursuant to the provisions of Section 13.1(b) below. '

1.75 "nﬁﬁggﬁdﬂ:gmendments" has the meaning set fortt in Section 3.3(A(i). |

176 [Intentionally omitted] ' " - |
- L7 "’Nggl oti.at'i.og jI:r'!ggg' r Notice”; ha:s the‘ meanmg sat forth in Section 11.5(b}.

1.78. "Official Records” means the o_fﬁéial records of the coixn_ty in which the |

Premises are located.

11
Sumol Cuaarry SMP 30 Lease 123009 FINAL (replaccmnent page) .doc



1.78. "Official Records” means the official records of the county in which the Premises
are located. ' ‘ o

181 ‘"Party” means City or Tenant; "Parties” mzansbothCityandTenant.

1.82 w_ﬂt meéns rent payable by Tenamfromrheexu'actron ofmatena]
ﬁommammmasdesmbedmmz ,

183 WmeameachcalendarmonthdumgtheTmmwm&
Tenant receives Gross Revenues. . . . .

184 "Permit Transfer” hasrhcmemmssaformmmm

185 "I_’_emmﬁl_s_h!ﬂ&hasthcmmnssetfmhmm_l_

186 "Permitted Transforee” hasthemeemnasetforthms.emzl&
1.87 Mm.lﬂm hasthemenmngsetfonhmssm.}.u

1.88 'wmdﬁma shallmmwlluuonconditwnaat,on.
undaaanmaungﬁommermmamsedbyopmﬁmsomondinommsungpnmmme _
Commencement Date, iicluding the effects of continuing pollution oondmonsmconncctmnmth
Releases occirring prior to the Commencement Date. Such pollution conditions include the
discharge; dispersal, rélease, presénce, or escape of any Hazardous Material or other: pollutants
duectlyormdmcﬂy,mtooruponland,theannosphere oranywamourseorbodyofwata
mcludmggmmdwatet aton,under orcmanahngf:omthe?remises

‘1,89 "Premises” shallmeanthemalpropertyﬁ'omtlmetohmleasedtonant .
pursuant to the tefms of this Lease. The "Prexnises” shnl]mnmllymeanthelnmalPrem:ses The
PretmsesleasedhereundermaybemodifiedbytheaddmonoftheExpansmnPremmesm
accordance with the terms of this Lease, or to reflect the expiration of the L.ease term with respect
toandthcsurrcnderofporuonsofthePremlsesotherthantheStockpileandPlamSumm '
accordance with the terms of this Lease, or by boundary adjustments or other modifications as
mayotharwmebeagreedtobytheParuesﬁ-omumetotlmemoneormorewnttenLease
amendments to this Lease. The Premises shall include any permittéd Improvements, together
with any additions, modifications or other Alterations thereto permitted hereunder.
Notwithstanding anything to the contrary in this Lease, the Premisés do not include the SFPUC
Facilities, nor any water rights, riparian rights, water stock, mineral rights unreldted to normal
sand, gravelandrockquarrymgoperauonsornmbernghts relating to the Premises.

12
Sunol Guarry SMP 30 Lease 123009 FINAL.doc



190 *Processing Amendment” has the meaning set forth in Section 3.7,

1.91. "Processing Royalty Rent” means that rent payable by Tenant in accordance with
Section 9.3. :

192 *Product” has the meaning set forth in Section 9.2(d).

193 "Regulatory Approval” means any authorization, approval or permits from
governmental regulatory agencies with jurisdiction over the Premises, including, without

limitation, the County of Alameda, California Department of Fish & Game;, California Division
of Mines & Geology, Califomia Regional Water Quality Control Board, U. S Army Corps of
- Engineers.

Mﬂtﬂﬂﬂﬂﬂ hasthemeamnssetfortth_mMQMJ

1.95 "Release” whenusedmthrespecttoHazardousMﬁtenalmcausanyacmalor
imminent spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing into or inside any existing improvements or any
Improvements constructed hereunder by or on behalf of Tenant, orm,on,underorabwtthe
Premises, or which have escaped from the Premises onto adjoining property or SFPUC Facilities,
or any portion thereof, or which have escaped from adjommg property onto the Premises,

196 "Remediation" when used with reference to Hazardoiis Material means any
activities undertaken to clean up, remove, contain, treat, stabilize, monitor or otherwise control -
Hazardous Materials located in, on, under or about the Premises, or which have escaped from the
Premises onto adjoining property or SFPUC Facilities, or which have been, are being, or threaten
~ to be Released into the environment. Remediate includes, without limitation, those actions
included within the definition of remedy" or "reniedial action” in California Health and Safety
Code Section 25322 and "remove" or "removal” in California Health and Safety Code
Section 25323.

197 "Rent" means the Base Rent, together with Percentage Rent, Processing Royalty
Rent and any and all Additional Charges.

198 "Required Lease Modification™ has the meaning set forth in Section 3.3(D)i).
1.99 "Required Minjng Pepth” has the meaning set forth in Section 11.3.

1.100 "Reserved Expansion Premises” has the meaning set forth in Section 2.3.
1101 "Retained Discretion” has the meaning set forth in Section 3.3(e).

1.162 "Revised Permit Deadline" has the meaning set forth in Section 3.3(a),

1.103 "Revised SMP 17" has the meaning set forth in Section 3.4(a).
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1.104 "Revised SMP 30" has the meaning set forth in Section 3.3(a):
1,105 "Revised SMP 30 Effective Date" has the meaning set forth in Section 3.3(c).

1.107 "Road Agmmeng" has the meaning set forth in ExhibitD. = -
1.108- "Sales Price” hastbcmeamngsetfoﬂhmﬁmgnlzm
1.109 "SFPUC" means the San Francisco Public Utilities Commission.

1.110 "SFPUC Facilities” means any and all electric power transmission lines, pump
stations, water pipelines, drainage pipelines, hatch covers, wells, ranniey collectors, and other
surface and subsurface utility facilities owned by the SFPUC and now or later located in, under,
on or about the Premises for the collection, storage, transportation or distribution of energy or
water for municipal purposes, together with all appurtenances thereto and all monuments thereof.

, 1111 M}_"meansSurfaceMnmgPermltNo 17, asadoptedandapp:ovedbythe
Alameda County.

1112 "SMP 30" means Surface Mmmg Permit No. 30, as adopted and approved by
Alameda County

1113 W&&Mﬂ”hﬂstﬁem&msgﬂenmw

1114 ﬁggc._lmﬂg_gmm&g means those portions of the Premises designated for
stockpiling and processing material from the SMP 17 mining site pursuant to Section 3.5(g) or

Section 3.6 below, including the designated location of stockpile areas, an aggregate processing
plant, an asphalt plant and a ready mix concrete plant.

1.115 "Sublease” has the meaning given in Section 21.1(2).

1.116 "Taking” means a taking or damaging, including severance damage, by eminent
domain, inverse condemnation or for any public or quasi-public use under Law. A Taking may
occur pursuant to the recording of a final order of condemnation, or by voluntary sale or
conveyance in lieu of condemnation or in settlement of a condemnation action. To the extent
permitted by Law, Landlord waives any right it may have to initiate or conduct a Taking of the
Premises in order to terminate this Lease.

1.317 "Tenant” means the Party identified as Tenant in the introductory paragraph of
this Lease. Except when immediately followed by the word "itself,” the term Tenant shall also
refer to the successors and assigns of Tenant's interests under this Lease, provided that the rights
and obligations of Tenant’s successors and assigns shall be limited to only those rights and
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obligations that this Lease permits to be transferred and that have been transferred in accordance
with this Lease. ,

1.118 "Tenant’s Personal Property” means the personal property of Tenant described
in Sectjon 13. 3. : :

1119 "Term” has the meaning set forth in Section 8.2.

1.120 “Termingtion/Closure Work’ shall mean the work required pursuant to any
reclamation plan and the work requxred under Section 27.1(b).

1.121. "Third Parties” has the meaning sct forth in Section 9.2(c).
1.122' {Intentionally omitted. '

1123 "Town W aterfine” has the meaning set forth in Section 123,
1124 M" means 'a.ny Assignmeﬁ or Sublease. -

L1285 " rﬁnﬁm” means any recognized assignee of any part of Tenant's leasehold

interest hereunder or any recognized subtenant of any portion of the Premises, pursuant to a
Transfer that complies with Article 21 hereof.

1126 "Unmatured Event of Default" means any default by Tenant under this Lease
that, with the giving of notice or the passage of time, or both, would constitute an Event of
Default hereundes. S

1.127 "M&“ has the meaning set forth in Section 5.3(a).

2. PREMISES; DELIVERY; RESERVED RIGHTS |

21  General Limits o Definition of Premises. "Premises” has the meariing set forth
in Article 1 above. Any acréage stated in this Lease with respect to the Premises or any part
thereof is an estimate only, and City does not warrant it to be correct. Nothing in this Lease is
intended to grant Tenant any right whatsoever to possess, use or operate the SFPUC Facilities or’
any portion thereof. Notwithstanding anything to the contrary in this Lease, the City reserves and
retains all of the rights relating to the Premises set forth in Section 7.1 below. '

2.2 Initial Premises; Existing Quarry Leases. The "Tnitial Premises" refers to
approximately 308.5 acres of real property located in the County of Alameda, State of California,
Kknown as the Sunol Valley Aggregate Quarry, more particularly described in the attached
Exhibit-A-1 and shown on Exhibit A-3. Tenant acknowledges that the Initial Premises are
presently occupied by Existing Operator pursuant to the Existing Quarry Leases, that under the
terms of the Existing Main Quarry Lease the Existing Operatorhas a period of up to ninety (90)
days following termination of the Existing Quarry Leases to remove Existing Operator's
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equipment from the Initial Premises, and that the time actually required for removal may exceed
ninety (90) days. City shall have no obligation to terminate the holdover tenancy under the
Existing Quarry Leases until Tenant has obtained the Permit Transfer, as defined in Section 3.2
below. Within ten (10) days after City's receipt of notice of the Permit Transfer, City shall
provide notice to Existing Operator terminating the holdover tenancy under the Existing Quarry
Leases. City shall deliver the Initial Premises to Tenant on the date (the "Commencement Date™)
which is the later of (i) the Effective Date, or (ii) the date on which the Existing Operator
surrenders the Initial Premises free and clear of its equipment and personal property (exceptto -
the extent Tenant has agreed to purchase or otherwise take title to such equipment, as provided
below), or, if Tenant has entered into a Sublease with the Existing Operator pursuant to the
provisions of Section 21.9 below, the date on which the Existing Quarry Leases terminate,
whether or not Existing Operator has removed its equipment. If Tenant agrees to purchase or
otherwise take title to or possession of some or all of Existing Operator's equipment on the Initial
Premises, Tenant shall so notify City in writing; and City may thereupon deliver possession of
the Initial Premises to Tenant prior to the removal of the equipment which is the subject of such
agreement. In no event shall City be responsible for the delivery of Existing Operator’s
equipment to Tenant, for the condition of such equipment, or for the condition of title to such
equipment. In no event shall City be liable to Tenant for Existing Operator’s delay in removing
equipment from the Initial Premises or in surrendering the Initial Pretmses, or for delays in City’s
delivery of the Initial Premises to Tenant.

Expansion Premises. The "Expansmn Premlses refe:s to approxlmately 58 acres of real
property located in the County of Alameda, State of California, to the north of the Initial
Premises, described in Exhibit A-2 attached hereto and depicted on Exhibit A-3 attached hereto.
Prior to the date the Expansion Premises are added to the Lease, SFPUC may use the Expansion
Premises for any use that does not adversely impact Tenant's operations under SMP 30 and is not
inconsistent with the ultimate use of the Expansion Premises under Revised SMP 30 (as defined
in Section 3.3(a) below), as reasonably determined by SFPUC, including, without limitation, for
construction staging, stockpiling materials, and short term leases to third parties.
Notwithstanding the foregoing, in no event shall SFPUC lease the Expansion Premises to a third
party for a term expmng later than June 30, 2010, subject to the provisions of the final sentence
of this Section 2.3. Tenant acknowledges that SFPUC proposes to use part or all of that portion
of the Expansion Premism as a staging area for SFPUC’s contractors in connection with certain
proposed water system improvement projects in Suncl Valley and the vicinity, and that SFPUC
anticipates that the initial configuration of the staging area shall be generally as depicted on
Exhibit A-4 (the "Reserved Expansion Premises"). The Expansion Premises will be added to the
Premises on the Revised SMP 30 Effective Date, or, if later, the date on which City delivers the
Expansion Premises to Tenant free of equipment and personal property and of any third party
tenancies. If SFPUC elects to use the Reserved Expansion Premises for construction staging
after the Revised SMP 30 Effective Date, then City may elect to deliver the Expansion Premises
to Tenant in multiple increments as described below. The initial delivery of the Expansion
Premises shall include the Expansion Premises other than the Reserved Expansion Premises. I
SFPUC elects to continue its use of a portion of the Expansion Premises for construction staging
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after December 31, 2013, Tenant and the General Manager shall negotiate in good faith to
establish a new allocation of Expansion Premises space between Tenant and SFPUC (and/or its
contractors), subject to the following considerations: (a) SFPUC and its contractors shall vacate
the westernmost 200 feet of the initial configuration of the Reserved Expansion Premises to
allow Tenant to expand its excavation of the quarry pit in such location; (b) SFPUC shall seek to
minimize use of the Expansion Premises by the SFPUC and its contractors as much as reasonably
possible, including the possible relocation of a portion of such staging to other areas controlled
by City, provided that such areas may be used by SFPUC and its contractors ‘without additional
required environmental review under CEQA. and without delaying or materially increasing the
cost of SFPUC’s work; and (c) Teuant shall provide additional space north of the Reserved
Expansion Premises as reasonably needed by SFPUC to conduct any ongoing staging operations
on account of the reduction in the staging area described in clause (a), after taking into account.
reduced SFPUC use requirements resulting from the activities described in clause (b), free of
overburden or other obstacles to the staging activities to take place on such area. In no event
shall City be liable to Tenant for delays in delivery of the Expansion Premises to Tenant. Tenant
and the General Manager shall memorialize any such agreement in writing. If Tenant and the
General Manager agree to any such reconfiguration of the staging area, Tenant shall surrender to
City those portions of the Expansion Premises required for the reconfigured staging area and City
shall deliver to Tenant those portions of the criginal Reserved Expansion Premises not required
for the reconfigured staging area, and thereupon the "Reserved Expansion Premises” shall be the
reconfigured staging arca. Notwithstanding the foregoing, if Revised SMP 30 is not approved by
the date which five (5) years after the Commencement Date, and Tenant is no longer secking
approval of Revised SMP 30, the foregoing restrictions on the use by SFPUC and leasing of the
Expansion Premises by City shall no longer apply. .

24 . "Stockpile and Plant Sites. If Further Revised SMP 30 is approved to provide
for processing material from the Apperson Site as provided below, the Parties contemplate that a
portion of the Premises will be designated by the Parties as the Stockpile and Plant Sites, in
accordance with the provisions of Section 3.5(g) or Section 3.6 below.

25  Early Surrender Premises and Additional Retained Premises. "Early
Surrender Premises” and "Additional Retained Premises” shall have the respective meanings set
forth in Section 8.6 below. - .

2.6 Reserved Rights. In addition to the rights reserved by City under this Article 2,
City shall have the additional rights set forth in Article 7 below. :

3 APPLICATIONS FOR MINING PERMIT TRANSFER AND REVISIONS;
COMMENCEMENT AND EXTENSION OF LEASE TERM; TERMINATION
RIGHTS

3.1 Rights and Obligations Applicable to All Permit Applications and Revisions.

(a Reserved Rights With Respect to Proposed Mitigation Measures.
- Notwithstanding anything to the contrary in this Lease, with respect to any exemption or CEQA
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Document in connection with the Permit Transfer, Revised SMP 30, Revised SMP 17 or Further
Revised SMP 30, as defined below in this Asticle 3, the SFPUC shall have (i) the right to
determine not to allow the implementation of mitigation measures by others and to determine not
to consent to any conditions to Alameda County approval, if, in the estimation of the General
Manager of SFPUC, the implementation of such measures or imposition of such conditions
would reasonably be expected to adversely affect SFPUC's water system operations, and (ii) the
right to determine not to undertake mitigation measures identified in any CEQA Docmnent as the
responsibility of SFPUC or the City, to the extent allowed by CEQA.

(b) Diligence and Good Faith. In furtherance, and not in limitation, of
Tenant's obligations under the terms of this Lease, in connection with all applications and
submissions required under this Article 3, Tenant shall pursue all actions, obligations,
undértakings and agreements for which it i3 responsible with diligence and good faith. Tenant’s
agreement to seek the revisions to SMP-30-and SMP 17 described in this Axticle 3 is a material
inducement ta Landlord’s willingness to enter into this Léase, and Tenant understands that
Landlord would not be willing to enter into this Lease without such agreement by Tenant. In
furtherance of the Parties’ shared intention to obtain Revised SMP 30 at the earliest possible.
date, within six-(6) months after the Effective Date Tenant shall contract with a consultant or-
consultants ta survey the Premises for presence of special status species, and Tenant shall cause
such survey to be performed on an annual basis during the Initial Term. Tenant shall comply
with ail Laws and the Approved Plans and Permits with respect to any findings of such surveys.
Notwithstanding the foregoing, as of the Revised SMP 30 Effective Date, Tenant shall only be
required to perform those special status specmsmeysthatarereqmredund@rthethencunmt
Approved Plans and Permits.

(¢)  Environmental Studies and Reviews. Tenant, at Tenant's sole cost and
expense (subject to any specific provision of this Lease to the contrary regarding credit or
reimbursement for such expense), will apply for and diligently pursue all required environmental
review under CEQA for the Application for Revised SMP 30 (as defined in Section 3.3(a)
below), the Application for Revised SMP 17 (as defined in Section 3.4(a) below), the
Application for Further Revised SMP 30 (as defined in Section 3.5¢a) below), and, if applicable,
the Application for Permit Transfer (as defined in Section 3.2(a) below), the Early Work (as
defined in Section 3.3(h}(j) below) and for the Conveyor and Access Agreements (as defined in
Section 3.5(f) below). 1t is anticipated that Alameda County will be the lead agency for such
CEQA review. Tenant shall fund any negotiation fees and transaction costs incurred by City
Planning in its role as a responsible agency on behalf of the City, SFPUC, and City Attorney staff -
as required to participate in the CEQA process as described herein during the Initial Term, the
proposed Extension Term and the proposed Extended Processing Plant Term (the "City CEQA
Costs"); provided that Tenant shall not be required to fund any efforts to oppose or challenge any
of the Applications, including, without limitation, any legal challenges. At SFPUC's election,
prior to submittal of each Application, SFPUC may require Tenant to pay SIPUC a deposit in the
amount reasonably estimated by SFPUC to cover the City CEQA Costs associated with such
Application (each, a "CEQA Cost Deposit”). SFPUC shall from time to time deliver to Tenant
an invoice for the City CEQA Costs actually incurred, and Tenant shall pay SFPUC such City
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CEQA Costs (less any payment or deposit previously made by Tenant under this Section 3.1(c)
within fifteen (15) business days after receipt of such invoice. Invoices documenting City
Planning staff time, SFPUC staff time and fees of the City. Attorney's Office shall be in a format.
reasonably submitted by SFPUC. Operator's obligations under this Section 3.1(c) shall survive
the termination or expiration of this Lease.

(d). tigation ap yvement Measures. Tenant shall make and pay for
all mitigation, monitoring and improvement measures recommended in any CEQA Document
that are imposed by Alameda County or the City in connection with Revised SMP 30, Further
Revised SMP 30 and, if applicable, the Permit Transfer, and all mitigation, monitoring and
improvement measures (1) imposed by Alameda County for Revised SMP 17 or the Conveyor
and Access Agreements or (2) agreed to by Tenant in the Environmental Agreements (as defined
in Article 31). :

(¢)  Approval, Tenant understands that, notwithstanding the approval or.
agreement of Alameda County or SFPUC staff, (i) the approval actions with respect to-SMP 30
described in Sections 3.2, 3.3, 3.5 and 3.6 below and the exercise of City's Retained Discretion
will require approval or authorization by the Commission and the City's Board of Supervisors,
which approval shall be subject to City's Retained Discretion, and (ii) amendments to this Lease,
new Conveyor and Access Agreements, and amendments to Existing Agreements described in
Secti 4.3.5,3.6 and 11,5 below may require approval or authorization by the
Conmission and the City’s Board of Supervisors and Mayor. If the General Manager determines
that Commission or Board of Supervisars action is necessary with respect to any such matter, the
General Manager shall use diligent efforts to introduce such matter at the Commission within
sixty (60) days of such determination and to introduce such matter at the Board of Supervisors
within thirty (30) days of Commission action on such matter, subject in each instance to notice
requirements and reasonable staff preparation time.

(@  Application for Permit Transfer. Commencing on the Effective Date,
Tenant shall promptly apply for and diligently pursue with Alameda County the approval of a
transfer or assignment of SMP 30 from the Existing Operator to Tenant (the "Permit Transfer”)
and shall post such bond and assume any existing financial assurances as may be required by
Alamedz County in connection with the Permit Transfer. The application of the Permit Transfer
(the "Application for Permit Transfer") shall include only a change of opexator and a direct
replacement of equipment, unless otherwise approved by the General Manager. Tenant shall
furnish to City a copy of all documents filed, submitted or received by Tenant in connection with
such Application for Permit Transfer at the time such application is submitted to Alameda
County or, as applicable, promptly following receipt of such documents. The provisions of this
Section 3.2 and Section 3.1 above shall apply with respect to the Application for Permit Transfer.

(b) [Environmental Review for Permit Trapsfer: Reserved Rights of Clty
and SFPUC. The Parties acknowledge that by letter dated November 9, 2007, Alameda County
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confirmed that neither a change of owner/operator of a permitted surface mining operation in the
County of Alameda nor a direct replacement of equipment would normally result in the -
requirement for an environmental analysis, rather than an exemption determination, pursuant to
CEQA. Notwithstanding the foregoing, in the event Alameda County determines that further
environmental review is required for Tenant to assume operations under SMP 30, the City, as
responsible agency, and SFPUC, as landlord, will retain the absolute discretion, prior to any
approval action with respect to SMP 30, to (i) consult with Alameda County throughout the
environmental review process, (ii) comment on the adeqiiacy of any draft CEQA Docuient,
(iii) comment on the adequacy of response to written comments and public hearing testinony,
(iv) propose additional or different mitigation measures, (v) challenge Alameda County's
decision regarding the adequacy of its environmental review and approval of the project,

(vi) require further environmental review, if necessary to comply with the provisions of CEQA,
(vii) determine not to consent to the Permit Transfer if the project will cause significant
environmental impacts that cannot be mitigated to a less than significant level, including but not
limited to where the SFPUC has determined not to perform or permit the performance of certain
proposed mitigation measures as described in the final sentence of this paragraph, and '
(viii) determiine to consent to the Permit Transfer, despite significant and unavoidable ,
environmental impacts, upon making the findings required by CEQA Guidelines Sections 15091
and 15093, including a statement of overriding considerations, based on substantial evidence in
the record. Further, the SFPUC shall have (1) the right to require modifications to the terms of
this Lease in order to adopt mitigation measures recommended in the final- CEQA Document for
the Permit Transfer that are proposed to reduce or avoid significant environmental impacts,
provided such additional Lease requirements do not cause new or iricreased significant adverse
environmental impact and subject to the provisions of Seetion 3.2(c) below, (2) the right to
determine not to undertake mitigation measures identified as the responsibility of the SFPUC or
the City, and (3) the right to determine not to permit the implementation of mitigation measures
by others and to determine not to consent to any conditions to Alameda County approval, if the
implementation of such measures or imposition of such conditions could adversely affect the
SFPUC's water systemn operations. ' '

(¢

RRERLE LAONNE AAILE BRI ALY

as aresult of the environmental review process for the Permit Transfer as provided in the final
sentence of Section 3.2(b) above, the SFPUC shall notify Tenant and the Parties shall negotiate
in good fzith regarding any such Lease modifications. Such negotiations shall continue for so
long as the Parties agree to continue negotiating, but not less than sixty (60) days. If the Parties
reach agreement with respect to such Lease modifications, SFPUC and Tenant shall promptly
prepare an amendment to this Lease memorializing such agreement, and following receipt of
required approval described in Sgction 3.1(e), shall promptly execute such amendment. If the
Parties have not reached agreement and prepared the proposed form of amendment
memorializing any such changes within the sixty (60) day period, or if the amendment is not
approved as required by Section 3.1(¢) within one hundred twenty (120) days after the proposed
amendment is submitted to the Commission for action, either Party may thersupon give the other
Party written notice that such Party is not willing to continue further negotiations, and in such
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event this Lease shall terminate ten (10) business days after the date of delivery of such notice
unless the termination notice is rescinded in writing within such ten (10) business day period.

()  City's Additional Termigation Rights. If Tenant fails to obtain the
Permit Transfer by the date that is thirty (30) days after the Effective Date (or, if later, thirty (30)
days after the completion of any environmental review required in connection with the Permit -
Transfer), City shall have the right to terminate this [ease by written notice to Tenant at any time
thereafter prior to receipt of notice from Tenant that the Permit Transfer has been obtained.
Further, if a CEQA Document is prepared in connection with the proposed Permit Transfer, and
the CEQA Document finds the project will cause significant environmental impacts that cannot
be mitigated to a less than significant level or the CEQA Document imposes mitigation measures
that the City declines to undertake or permit pursuant to Section 3.2(b) and City determines not
to consent to the Permit Transfer, City may terminate this Lease by written notice to Tenant
given within thirty (30) days after making such determination. ‘

six. (6) months after the Commencement Date, Tenant will subm1t, and themaftcr will dlllgently
pursue, an application to Alameda County for the revision of SMP 30 (the “Apphcatlon for
Revised SMP 30”). The Application for Revised SMP 30 will include: the expansion of the
mining area to include the Expansion Premises, the Minimum Required Improvements (as
defined in Section 12.1), the Updated Reclamation Plan (as defined in Section 5.3), an extension
through the date that is thirty (30) years following approval by the County of Alameda of the.
Application for Revised SMP 30, an increase in the mining depth to a minimum of 225 feet, and,
at Tenant's option, the installation and operation of an asphalt plant and a ready mix concrete
plant. Except as otherwise provided in Section 3.3(j) below, "Revised SMP 30", as used in this
Lease, refers to SMP 30, as revised to include the components of the Application for Revised
SMP 30. At the time Tenant submits the Application for Revised SMP 30; Tenant shall make -
‘the Creek Restoration Study Contribution, as provided in Section 33.1 below. Tenant shall
furnish copies to SFPUC of all documents filed or submitted by Tenant with Alameda County or
any federal, state or local agency in connection with the Application for Revised SMP 30 prior to
such filing, and Tenant shall furnish copies to SFPUC of all documents received by Tenant from
Alameda County or any federal, state or local agency in connection with the Application for
Revised SMP 30 within five (5) business days following receipt thereof. Tenant shall use best
efforts to obtain approval from the County of Alameda for Revised SMP 30 by the date that is
three (3) years from the Commencement Date, as extended by Force Majeure (as defined in
Article 1) (the "Revised Permit Deadline™). The provisions of this Section 3.3 and Section 3.1
above shall apply with respect to the Application for Revised SMP 30.

()  SEPUC Input in Preparing Application. Tenant shall confer with
SFPUC staff and incorporate SFPUC staff's comments into the language of the project
description to be used for the Application for Revised SMP 30 and for the required
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environmental review by Alameda County. If the General Manager is not satisfied with the
language of such project description, the City shall not sign the Application for Revised SMP 30,
and Tenant shall not submit the Application to Alameda County.

p aviged Pnor to submmmg the Apphcatlon for Revmed '
SMP 30to Alameda County, Tenant shall secure Alameda County’s written confirmation that:
(i) Alameda County will not take any action on the Application for Revised SMP 30 unless the
City, as owner of the Premises which are the subject of Revised SMP 30, shall have signed such
Application for Revised SMP 30, and (ii) notwithstanding SFPUC's approval of or signature on
the Application for Revised SMP 30, (A) Revised SMP 30 shall not become effective until the
date (the "Revised SMP 30 Effective Date") which is thirty (30) days after the date City, as
owner of the Premises which are the subject of Revised SMP 30, confirms in writing City's
consent to and approval of the final terms of Revised SMP 30, and City and Tenant's execution
of any Mitigation Amendment and Required Lease Modification required in connection with
Revised SMP 30, and (B) if'such City approval, consent and corifirmation are not obtained,
unrevised SMP 30 shall remain in effect. The form and content of such written confirmation
shall be subject to the reasonable approval of SFPUC. Tenant acknowledges that if Tenant and
City do not reach- agmement on any Lease modifications required in connection with Revised

SMP 30, as provided in Sections 3.3(f) and 3.3(g) below, C1ty shall have no obhgatwn to consent
to or approve the final terms of Revised SMP 30.

) SEPUCRight tp Approve Consulfants. SFPUC shall have theright to
reasonably approve - or disapprove consultants selected by Tenant to survey and assess the Initial
Premises and the Expansion Premises to determine if special status species and their habitats are
p:esentandwhetha‘potenual impacts to these specxwwxlloccmfromthepropct.

PSS . ' ljox The provmons of this
§ggngn_§_1(g)applytokevmed SMP 30 FurtterevmedSMP 30 (as defined in Section 3.5(p)
below), and the Conveyor and Access Agreements (as defined in Section 3.5(f) below), as well as
revisions to the reclamation plan pursuant to Section 3.3 or Section 11,10 below and Minimum
Regquired Improvements pursuant to Article 12 below. The provisions of this ion 3.3(e) are
sometimes referred to as City's "Retained Discretion”. As responsible agency, City will retain the
absolute discretion, prior to any approval action with respect to the proposed modification of
SMP 30 or Revised SMP 30 or the proposed Conveyor and Access Agreements, modified
reclamation plan or Minimum Required Improvements, as applicable, to (i) consuit with
Aiamneda County throughout the environmental review process, (ii) comment on the adequacy of
any Alameda County draft CEQA Document, (iii) comment on the adequacy of response to
writien comments and public hearing testimony, (iv) propose additional or different mitigation
measures, (v) challenge Alameda County's decision regarding the adequacy of its environmental
review and approval of the project, (vi) require further environmental review, if necessary to
comply with the provisions of CEQA, (vii) determine not to consent to the proposed
modification of SMP 30 or Revised SMP 30, or to one or more of the Conveyor and Access
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Agreements or revisions to the reclamation plan or elements of the Minimum Required
Improvements, as applicable, and associated proposed modifications to the Lease, if the CEQA
Document finds that the project will cause significant environmental impacts that cannot be
mitigated to a less than significant level, including but not limited to where the SFPUC has
determined not to perform or permit the performance of certain proposed mitigation measures as
described in the final sentence of this paragraph, and (viii) consent to the proposed modification
of SMP 30 or Revised SMP 30 or to the Conveyor and Access Agreement or the revised
reclamation plan or Minimum Required Improvements, as applicable, and related modifications’
to the Lease (if any), despite findings in any CEQA Document of significant and unavoidable
environmental impacts upon making the findings required by CEQA Guidelines Sections 15091
and 15093, including a statement of overriding considerations, based on substantial evidence in
the record (and subject to the provisions of Section 3.3(f) and Section 3.3(g) below, as
applicable). Further, SFPUC shall have (1) the right to require modifications to the terms of this
Lease as described in, respectively, Section 3.3(f) and Section 3.5(g) below, (2) the right to.
determine niot to undertake mitigation measures identified as the responsibility of SFPUC or
City, and (3) the right to determine not to permit the implementation of mitigation measures by
others and to determine not to consent to any conditions to Alameda County approval, if the
implementation of such measures or imposition of such conditions could adversely affect the
SFPUC's water system opcrauons ‘

R »

@ SFPUC shall have the right to reqmremodlﬁcanonstothetermsofthjs
Lease in order to adopt mitigation measures recommended in the CEQA Document for Revised
SMP 30 that are proposed to reduce or avoid significant environmental impacts ("Mitigation
Amendments”) (subject to the provisions of Section 3.3(g) below). If SFPUC requires any
modifications to this Lease as a result of the environmental review process for Revised SMP 30,
SFPUC shall promptly notify Tenant in writing and the Parties shall negotiate in good faith
regarding any such Mitigation Amendments. Such negotiations shall continue for so long as the
Parties agree to continue negotiating, but not less than sixty (60) days.

(ii) In addition to the Mitigation Amendments, it shall be a condition to -
SFPUC's approval of Revised SMP 30 that Tenant and SFPUC shall have agreed on an
amendment to this Lease (A) establishing the amount of, payment schedule for, and other terms.
and conditions regarding the Creck Restoration Confribution, as described in Section 33.3 below,
and (B) establishing a schedule for the performance of each of the Minimum Required
Improvements (collectively, the "Required Lease Modification™), and a Processing Amendment
(as defined in Section 3.7) if Revised SMP 30 includes an asphalt or ready mix plant.

(iif) The subject matter of any Mitigation Amendment, Required Lease
Modification and Processing Amendment shall not include an increase in Base Rent, Percentage
Rent, or Processing Royalty Rent, but may include terms regarding the payment of mitigation
measures and the Creck Restoration Contribution, as applicable.
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(iv) If Tenant and SFPUC staff reach agreement with respect to the -
Mitigation Amendments, the Required Lease Modification, and, if applicable, the Processing
Amendment, SFPUC and Tenant shall promptly prepare an amendment to this Lease
memorializing such agreement.

(v) If the Partics have not reached agreement on Mitigation Amendments and
the Required Lease Modification by the end of the sixty (60) day period specified in
Sectiog 3.3(f)(i) above, or if the proposed amendment is.rejected by the Commission or the :
Board of Supervisors, or if required approval is not received as provided by Section 3.1(e) within
one hundred eighty (180) days after the proposed amendment is submitted to the Commission for
- action, either Party may thereupon give the other Party written notice that suchParty isnot ~ -
willing to continue further negotiations, and in such event (A) SFPUC shall not agree to Revised:
SMP 30; (B) the Expansion Premises shall not be added to the Prernises under this Fease; . -
(C) unrevised SMP 30 shall continue to.apply, (D) the Term of this Lease: shall expire at thie end
of the Initial Term, and (E) the provisions of Scction 3,3(h) below shall apply.

- . (®  Aporoval; Execution. I the Tenant and SFPUC staff reach agreement on
the Mitigation Amendments and the Required Lease Modification and, if applicable, the
Processing Amendment, the provisions of Section 3,](e) above regarding Commission and Board
of Supervisors approval shall apply. Following receipt of such approvals, Cify and Tenant shall
execute the Mitigation Amendments and Reéquired Liase Modification, and, if applicable,
Processing Amendment. At the time the Mitigation Amendment(s), the Processing Amendment:
(if applicable) and the Required Lease Modification sre executed by the Parties, Tenant shall
deliver fo-City a list of any additional ‘plans, permits.or Regulatory Approvals required for the
construction, use and/cr operation of Revised SMP-30 (as 80 listed, the "Revised SMP 30 °
Permits and Approvals”) and a projected schedile for obtaining the same. Such agreements shall
each include provisions allowing Teriant to elect to terminate such agreement (in whole or in
part) if Tenant, despite its best efforts, is tmable fo obtain the additional Revised SMP 30 Permits
and Approvals required for the constriction, use and/or operation of Revised SMP 30 in - -
accordance with the projected schedule; which termination right shall be subject to procedural
provisions agreed by the Parties, such as advance notice and limited additional periods for City or
Tenant to try to obtain the additional Revised SMP 30 Permits and Approvals,

it; Certain Minimum Required Improvements. If the Revised SMP 30 is niot obtained
by the date that is five (5) years after the Commencement Date for any reason, the following
provisions of this Section 3,3(h) shall apply. Nothing herein shall limit Tenant's riglit to seek -
approval of Revised SMP 30 until the expiration of the Initial Term, subject to City's rights set
forth in Section 3.3(i) bélow. '

() Tenant shall (1) proceed to mine the Initial Premises with the goal of
extracting all Products no later than June 1, 2021 and completing reclamation and restoration
activities no later than June 1, 2023; (2) promptly submit an application to Alameda County for
the revision of the Existing Reclamation Plan, as provided in Section 5.3 below, (3) immediately
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seek approval from Alameda County to construct the proposed slurry cutoff wall (if not
previously installed pursuaant to the provisions of Section 12.2), perimeter plantings, and creek
bank restoration elements of the Minimum Required Improvements; and (4) following any
required envitonmental review and such approval by Alameda County, and subject to the City's
Retained Discretion as set forth in Section 3.3(e), promptly install the slurry cutoff wall (to the
extent not already implemented under Section 12.2), perimeter plantings, and creek bank
restoration elements of the Minimum Required Improvements. Such work is sometimes referred
to as the "Early Work."” '

(i) . The cost of obtaining the approvals for and constructing the Early Work
under the circumstances described in this paragraph (h) (the "Approved Early Work Costs”) shall
be a credit against future Base Rent and Percentage Rent. Each such expenditure shall bear
interest at the Improvement Interest Rate from the date of expenditure to the date the credit is
received in repayment of such cost (together with Approved Early Work Costs, the "Advance..
Improvement Costs”).- The following conditions (the "Reimbursement Conditions") shall govern
the performance of the Early Work, and the credit against future Base Rent and Percentage Rent
shall be applicable only in the event that the Reimbursement Conditions are satisfied and only to
the extent provided hereunder: :

(1) - prior to commencing the Early Work Tenant shall provide SFPUC with
a written description of the proposed Early Work and a proposed budget
for the proposed work, and shall obtein written confirmation from
SFPUC that (a) the proposed Early Work would qualify as work for..
which Tenant would be entitled to receive rent credits and (b) SFPUC
approves the proposed Early Work and the budget for the proposed
Early Work, including the amounts in each budget category (as
approved, the "Budget");

(2)  if Tenant anticipates that the cost of the Early Work will exceed the .
approved Budget by more than ten percent (10%), Tenant shall provide
SFPUC with written notice of the anticipated increase and shall

cooperate with SFPUC to minimize such increase in a manner approved
by SFPUC;

(3)  Tenant shall promptly seek and diligently pursue all permits required for
the performance of the Barly Work; _

(4). Tenant shall keep accurate books and records of all costs incurred in
 accordance with accounting principles generally accepted in the
construction industry; and

(3)  not later than sixty (60) days after completion of the Early Work, Tenant
shall deliver to SFPUC an itemized statement of the actual costs
expended by Tenant on the Early Work, accompanied by documentation
substantiating such expenditures and the applicable dates such
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expenditures were made. SFPUC shall have the right on written notice

to Tenant to audit Tenant's books and records with respect to the Early -
Work. .

(ilf) SFPUC shall have twenty (20) business days after receipt of the proposed
budget for the Early Work to approve or reasonably disapprove the proposed budget by written
notice to Tenant. If SFPUC disapproves the proposed budget, SFPUC and Tenant shall
cooperate to reduce the amount of the proposed budget. If Tenant and SFPUC do'not reach
agreement on the Budget within twenty (20) business days after the date of SFPUC's disapproval
notice, then at the request of either Party, the Budget shall be established as follows. Tenant
shall'solicit bids from not less than three (3) subcontractors for each major trade working on the
Early Work. When Tenant has received responses to its bid request, Tenarit will analyze the
same and provide SFPUC with a copy of Tenant's bid analysis (including copies of the actuat
subcontractor responses), recommended winning bidders and estimated- budget for the Early
Work, based upon the selected subcontractors” bids (which may include a contractor's charge of
not more than ten percent (10%) of the total cost of the work), the estimated cost of Gerieral
Conditions, and a reasonable contingency not to exceed ten percent (10%).-Upon SFPUC's -
disapproval of any subcontractor bid or the proposed budget, Tenant shall promptly prepare and -
submit to SFPUC a revised estimated budget. SFPUC shall respond to the revised estimated
budget in the manner described above. © : ‘

(1v) - The Approved Early Work Costs shall not exceed the approved Budget,
as modified, if applicable, by more than ten percent (10%).. ' .

(v) If SFPUC does not receive the statement of Advance Improvement Costs
and the additional materials described in item (5) above by the deadline set forth therein, and
does not thereafter deliver the materials within thirty (30) days of written notice from SFPUC
that such materials were not received when due, the Advance Improvement Costs shall not be
credited against Rent due under this Lease. SFPUC shall have the right on written notice to
Tenant to audit Tenant's books and records with respect to the Early Work and the Advance:
Improvement Costs. .

(vi) If Revised SMP 30 is ultimately approved and the Extension Term
commences aftér Tenant has received rent credit for part or all of the Advance Improvement
Costs pursnant to the foregoing provisions of this Section 3.3(h), Tenant will repay SFPUC for
any sum so credited (such sum, the "Rent Credit Amount”), together with interest at the
Improvement Interest Rate on the balance of Rent Credit Amount from time to time outstanding,
commencing on the Revised SMP 30 Effective Date. Such repayment shall be made over a two-
year period commencing on the Revised SMP 30 Effective Date, in monthly instailments equal to
1/24th of the total Rent Credit Amount plus interest accruing on the unpaid Rent Credit Amount
during such month. -

()] Permit Delay Due to Asphait or Ready Mix Plant. If SFPUC
reasonably determines that the inability to reccive approval from Alameda County for Revised
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SMP 30 by the Revised Permit Deadline or the inability to receive any additional Plans and
Permits or Regulatory Approvals required for the construction, use and/or operation of Revised
SMP 30 in accordance with the projected schedule described in Section 3,5(g) above, is due to
the proposed inclusion of the asphalt and/or ready mix plants, SFPUC shall have the right, by
written notice to Tenant, to require Tenant to eliminate one or both of the plants from the
Application for Revised SMP 30 (the "Plant Elimination Notice™). Within thirty (30) days of its
receipt of such Plant Elimination Notice, Tenant, at its sole option, may terminate this Lease by
written notice to City, which notice shall include an effective date for termination not earlier than
one (1) year nor later than two (2) years after the date of the notice. }f Tenant gives the notice of
termination, Tenant shall have no further obligation to process the Application for Revised

SMP 30, and the provisions of Section 11.4 regarding early termination shall apply. Upon
receipt of any such termination notice, City shall have the right, at its sole option, to rescind
City’s Plant Elimination Notice by written notice to Tenant given within thirty (30) days of City's
receipt of Tenant's termination notice, and Tenant's termination notice shall thereupon be of no
further force and effect. If Tenant does not give the notice of termination, Tenant shall promptly
submit a revised or updated Application for Revised SMP 30 (or otherwise properly notify
Alameda County of the elimination of the plant or plants from the Application for Revised

SMP 30) and "Revised SMP 30", as used in this Lease, shall refer to SMP 30, as revised to
include the components of the Application for Revised SMP 30 (as modified to eliminate the
plant or plants). Upon receipt and approval from Alameda County of Revised SMP 30 without
one or both of the plants, Tenant may continue to seek approval from Alameda County for such
plant or plants in a subsequent or separate application, and such application shall be considered
an "Application” for the purposes of this Lease. The provisions of this Agticle 3 regarding
SFPUC input in preparing the Application, SFPUC consent to the Application, City consent to
permit modification, and City’s Retained Discretion shall apply to such Application. If Revised
SMP 30 is revised to include the plant or plants sought in the subsequent Application, from and
after the date of such revision the term "Revised SMP 30" shall refer to the permit as so revised,

~ but in no event shall the Revised SMP 30 Effective Date be modified on account of such
revision.

()  Extension of Revised Permit Deadline. If Revised SMP 30 is not
received by the Revised Permit Deadline, then SFPUC, in its sole discretion, may extend the
Revised Permit Deadline for such additional amount of time as determined appropriate by
SFPUC to allow Tenant to obtain approval from Alameda County of Revised SMP 30, but in no
event shall such extension extend beyond June 1, 2021.

- (0 Extension Term: Expansion Premises, Effective as of the Revised
SMP 30 Effective Date, the term of the Lease shall be extended through the expiration date of
Revised SMP 30 (which is projected to be thirty (30) years from the issuance date) (the
"Extension Term Expiration Date”), the Expansion Premises shall be added to the Premises
under this Lease in accordance with the provisions of Section 2.3, and Tenant shall perform the
Minimum Required Improvements, as provided in Article 12 below.
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34  Applica SMP 17.

. (@  Application for Revised SMP 17. Within one year after the
Revised SMP 30 Effective Date, Tenant will submit, and thereafter will diligently pursue, an
application to Alameda County for the revision of SMP 17 (the "Application for Revised
SMP 17"). The Application for Revised SMP 17 will include: - -

(i)  aconditional limitation on the construction and use of secondary
processing plants and asphait and ready mix plants.at the Apperson Site,
which does not allow the construction and use of such plants during the
period(s) in which Tenant has the right to process sized aggregates into
finished quasty products on the Premises (following primary crushing on
the Apperson Site, which, for the purposes hereof shall mean such primary
crushing as required to deliver aggregates sized for transport on the.
conveyor system); and

(i)  aconveyor system to deliver sized aggregates from the Apperson Site to
the Premises, including the instailation and operation of an access road, a
conveyor system, stockpile areas, secondary processing plant(s), an asphait
plant and a ready mix plant on the Premises (if not previously included in
Revised SMP 30); and

(iii)  acommitment to not begin export of material from the Apperson Site prior
to January 1, 2030, which commitment shall be subject to the terms and
conditions described in Section 4.1 below.

SMP 17, as revised to include the components of the Application for Revised SMP 17, is referred
to as "Revised SMP 17." Tenant shall furnish copies to SFPUC of all documents filed or
submitted by Tenant with Alameda County or any federal, state or local agency in connection
with the Application for Revised SMP 17 prior to such filing, and Tenant shall furnish copies to
SFPUC of all documents received by Tenant from Alameda County or any federal, state or local
agency in connection with the Application for Revised SMP 17 within five (5) business days
after receipt thereof. The provisions of this Segtion 3.4 and Section 3.6 below shall apply with
respect to the Application for Revised SMP 17. :

(b) hitat Conse) Regulatory vals. Pursuant to the
Environmental Agreements (as defined in Axticle 31 below), Tenant intends to seek approval of a
Habitat Conservation Plan and other Regulatory Approval(s). As of the Effective Date, SFPUC
cannot commit to implement any proposed projects identified in the Environmental Agreements,
or to permit the implementation of Regulatory Approval(s) that require the use of the Initial
Premises, the Expansion Premises or any other SFPUC property, but SFPUC will reasonably
cooperate in exploring the feasibility of such programs, at Tenant's cost and expense, Without
limiting the generality of the foregoing, SFPUC cannot commit to implement programs that
require discretionary action on the part of the SFPUC or the City in advance of environmental
review that may be required under CEQA.
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. ©)  City Property Not Included in Revised SMP 17. Notwithstanding the
provisions of Section 3,4(a) above, changes in permitted uses of the Premises and any permit

SMP 17 are referred to herein as “Further Revised SMP 30", even if Alameda County includes,
describes or reviews such changes in a revision to SMP 17 rather than in a revision to SMP 30.
Provisions regarding the application for further revisions to Revised SMP 30 are set forth in
Section 3.5 below.

(2) Application for Further Revised SMP 30. Within one year after the
Revised SMP 30 Effective Date, Tenant will submit, and thereafter will diligently pursue, an
application for the further revision of Revised SMP 30 (the "Application for Further Revised
SMP 307), as more fully described herein. The Application for Further Revised SMP 30 shall: (i)
incorporate mining and reclamation plans for the SMP 30 site and adjoining real property that
(A) include the proposed location of the Stockpile and Plant Sites as well as any other areas on
SFPUC property required for the Conveyor and Access Agreements (a3 defined in Section 3.5(f)
below) or otherwise required for processing Product from the Apperson Site on SFPUC property,
and (B) are generally consistent with water storage volumes and other planning concepts ,
incorporated in the Aiternative F Plan, (ii) include a conveyor system from the Apperson Site,
stockpile areas, processing plant(s), an asphalt plant and ready mix plant on the Premises (to the
extent the asphalt plant and ready mix plant were not previously included in Revised SMP 30)
and the right to process sized aggregates into finished quarry products on the Premises (if not
already included in Revised SMP 30) and a corresponding conditional limitation on the
construction and use of secondary processing plants and asphalt and ready mix plants at the
Apperson Site, which does not allow the construction and use of such plants during the period(s)
in which Tenant has the right to process sized aggregates into finished quarry products on the
Premises (if not previously so limited im Revised SMP 17), and (iii) include an extension through
December 31, 2064 with respect to processing materials from the Apperson Site at the Stockpile
and Plant Sites. Revised SMP 30, as revised to reflect the components of the Application for
Further Revised SMP 30, is referred to as "Further Revised SMP 30." Tenant shall furnish
copies to SFPUC of all documents filed or submitted by Tenant with Alameda County or any
federal, state or local agency in connection with the Application for Further Revised SMP 30
prior to such filing, and Tenant shall furnish copies to SFPUC of all documents received by
Tenant from Alameda County or any federal, state or local agency in connection with the
Application for Further Revised SMP 30 within five (5) business days after receipt thereof, The

. provisions of this Sectign 3.5 and Section 3.1 above shall apply with respect to the Application
for Further Revised SMP 30. -
b pdification; No

SMP : ‘urth \ 0 Is Not A yed. Prior to submitting
the Application for Further Revised SMP 30 to Alameda County, Tenant shall secure Alameda
County’s written confirmation that the City, as owner of the premises which are the subject of
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Further Revised SMP 30, shall be required to confirm in writing its consent to and approval of
the final terms of Further Revised SMP 30 prior to the Further Revised SMP 30 Effective Date
(as defined below) (notwithstanding SFPUC’s approval of or signature on the Application for
Further Revised SMP.30), and further written confirmation that if such approval and consent is-
not obtained, Revised SMP 30, without the revisions proposed in the Application for Further
Revised SMP 30, shall remain in effect. The form and content of such written confirmation shall
be subject to the reasonable approval of SFPUC. Tenant acknowledges that if Tenant and SFPUC
do not reach agreement on any Lease modifications required in connection with Revised SMP 30
or do not reach agreement on any required Conveyor and Access Agreements, as provided in

Section 3.5(f) and Section 3,5(g) below; City shall have no obligation to consent to or approve
the final terms of Further Revised SMP 30

© wﬂm&m Tenaint shall confer with
SFPUC staff and incorporate SFPUC staff's comments into the language of tlie project

description to be:used for the Application for Further Revised SMP 30 and for the required
environmentat review by Alameda County for Further Revised SMP 30 and:fot the Conveyor aiid
Access Agreements. If SFPUC is not satisfied with the language of such project deseription, as
determined by the General Manager or his or her designee, the City shall not be obligated to sign
the Application for Further Revised SMP 30, and Tenant shall not subnut the Appllcauon to
Alameda County o

@ Si R sultants. SFPUC shall have
the right to reasonably approve or dxsapprove blologmal consultants selected by Tenant to survey
and assess the Premises and adjacent areas which are subject to environmentat review in
connection with the Application for Further Revised SMP 30 to deterinine if special status -
species and their habitats are present and whether potennal impacts to these specm wﬂl occur
from the project.

(e). Environments } -;,f_ul'ﬂ

\ The provisions of
Section 3.3(e) above shall apply with rcspect to the proposcd Further Revised SMP 30.
| ® mww The Parties anticipate that Revised

SMP 17 and Further Revised SMP 30 will necessitate the grant of one or more easements,
licenses or permits on SFPUC property adjoining the Stockpile and Plant Sites for the installation
and operation of the conveyor belt and associated access roads (each, a "Conveyor and Access
Agreement” and collectively, the "Conveyor and Access Agreements”). Tenant and SFPUC shall
negotiate in good faith regarding the required Conveyor and Access Agreements and any :
companion amendments to the Existing Agreements or to this Lease. The subject matter of any
Conveyor and Access Agreements and any companion amendments to the Existing Agreements
or to this Lease shall not include an increase in Base Rent, Percentage Rent, or Processing
Royalty Rent, but may include terms regarding the payment of mitigation measures and cost of
improvement, maintenance and restoration of the affected areas, as applicable. Such negotiations
shall continue for so long as the Parties agree to continue negotiating, but not less than sixty (60)
days. Inno event shall SFPUC's obligation to negotiate in good faith be construed to obligate
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SFPUC to agree to any terms or conditions in any Conveyor-and Access Agreement, the Existing:
Agreements or amendments to this Lease that could adversely affect the SFPUC's water system
operations. _

(i) SFPUC shall have the right to require modifications to the terms of this
Lease in order to adopt mitigation measures recommended in the final CEQA Document for
Further Revised SMP 30 or for the Conveyor and Access Agreements that are proposed to reduce
or avoid significant environmental impacts ("Further Mitigation Amendments”) (subject to the
provisions of Section 3.5(g)iii) below). If SFPUC requires any modifications to this Lease as a
result of the environmental review process for Further Revised SMP 30.or for the Conveyor and
Access Agreements, SFPUC. shall promptly notify Tenant in writing and the Parties shall
negotiate in good faith regarding any such Further Mitigation Amendments as well as the terms
and conditions applicable thereto. Such negotiations shall contimue for so long as the Parties
agrec to continue negotiating, but not less than sixty (60) days. ‘

(i) Tenant and SFPUC shall negotiate in good faith regarding the sites for
stockpiling materials from the: Apperson Site and for installing and operating the secondary
processing plant, asphalt plant and ready mix plant for the processing materials from the
Apperson Site (as finally approved anddesm'ibedintheProcessingAmendmentpumuamto _
Section 3.7 below), taking inta account the water storage goals under the Altemnative F Plan and
the Updated Reclamation Plan, ‘

(ifi} If the Parties reach agreement with respect to the Further Mitigation
Amendments, the Processing Amendment and the Conveyor and Access Agreements, SFPUC
deenmtshaHprompﬂypmpmmammdmemwmislxasememoﬁdizingsuchagreemmt
Such Further Mitigation Amendments, Processing Amendment and Conveyor and Access
Agreements and companion Lease amendment shall be subject to the provisions of Section 3.1(e)
regarding Commission and Board of Supervisors approval. Upon approval of the Further
Mitigation Amendments and the Conveyor and Access Agreements and the companion Lease
amendment in accordance with Section 3.1(e) above, thePartiashallcnterintosuchFurﬂ;er
Mitigation Amendments, Processing Amendment and Conveyor and Access Agreements and
companion Lease amendment, and the date of execution thereof by Tenant and City shall be the
"Further Revised SMP 30 Effective Date.” At the time the Further Mitigation Amendment(s), the
Processing Amendment (if applicable) and Conveyor and Access Agreements and companion
Lease amendment are executed by the Parties, Tenant shall deliver to City a list of any additional
plans, permits or Regulatory Approvals required for the construction, use and/or operation of
Further Revised SMP 30 and Revised SMP 17 (as so listed, the "Further Revised SMP 30
Permits and Approvals”) and a projected schedule for obtaining the same. Such agreements shall
include provisions allowing Tenant to elect to terminate such agreement (in whole or in part) if
Tenant, despite its best efforts, is unable to obtain the additional Further Revised SMP 30
Permits and Approvals required for the construction, use and/or operation of Further Revised
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SMP 30 and Revised SMP 17 in accordance with the projected schedule; which termination right
shall be subject to procedural provisions agreed by the Parties, such as advance notice and
limited additional periods for City or Tenant to try to obtain the additional Further Revised SMP
30 Permits and Approvals. The Parties anticipate that such agreement shall provide that if
Tenant is ultimately unable to obtain Regulatory Approvals required for the Conveyor and
Access Agreements, Tenant would pursue an application to-revise Revised SMP 30 in the
manner contemplated by Section 3,6 below.

(iv) If the Parties have not reached agreement on Further Mitigation
Amendments, Processing Amendment and the Conveyor and Access Agreements by the end of
. the sixty (60) day period specified above, or if the proposed amendment is rejected by the
Commission or the Board of Supervisors, or if approval is not réceived in accordance with the
provisions of Section 3.1(e} within one hundred: eighty (180) days after the proposed amendment
is submitted to the Commission for action, either Party may thereupon give the other Party ~
written notice that such Party is not willing to continue further negotiations, and in such event
(A) SFPUC shall not agree to Further Revised SMP 30; (B) Revised SMP 30 shall continue to
apply without the proposed revisions, (C) the Term of this Lease shall expire at the end of the
Extension Term, ' '

(h) Extended § t Term; of ¥ unt Sites.
Effective as of the Further Revised SMP-30 Effective Date, this Lease shall be amended as
provided in Séction 3.5(g)iii) above to memorialize the Further Mitigation Amendmeats,
identify the Stockpile and Plant Sites and memorialize the Processing' Améndment, and extend
the Lease term through December 31, 2064 (the."Extended Processing Plant Expiration Date")
with respect to the Stockpile and Plant Sites (subject to any right to void such amendment as
shall be negotiated in connection therewith, as provided in Section 3.5(g)(iii) above).

A PPeTSO] AZ_L’._. =hltrh T Alter Failure ' 8
Within 13 Years. If Revised SMP 30 is approved but the Application for Revised SMP 17 is not
approvedbyAlamedaCountyandtheCitybythedatethatisthirteen(13)yca:s after the
Commencement Date, then commencing on such date Tenant shall promptly seek and diligently
pursue an application to modify Revised SMP 30 as required to permit Tenant to deliver sized
aggregates from the Apperson Site to the Stockpile and Plant Sites by means othey than a
conveyor system, and to operate the secondary processing plant(s), an asphalt plant and a ready
mix plant on the Stockpile and Plant Sites to process materials from the Apperson Site
throughout the term of SMP 17. The provisions of Scetion 3.5 above shall apply to such
application (other than references to the conveyor system and the Conveyor and Access
Agreements} as shall City's Retained Discretion set forth in Section 3.3(¢), and references in this
Lease to "Further Revised SMP 30" shall apply to Revised SMP 30 as so revised, including,
without limitation, the extension of the Term through the Extended Processing Plant Expiration
Date if Further Revised SMP 30 is approved, as provided in Section 3.5(h).
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3.7  Processing Amendment. If SMP 30 is revised to include a secondary processing
plant for Apperson Product, an asphalt plant, a ready mix plant, a conveyor system, or stockpile -
or other storage area for materials or processed products, this Lease shall be amended in
accordance with the provisions of Section 3.3 or Section 3.5 above (or both) to identify the
location for plants and the stockpile or storage areas, and to incorporate into this Lease any other
terms and conditions reievant to such plants and areas as determined by the Parties (each such
amendment, a "Processing Amendment”), subject to the City’s Retained Discretion set forth in
Section 3,3(e). If the installation, operation or use of any plant or stockpile or storage area would
result in a permanent reduction in the total amount of the aggregate to be mined from the
Premises, then without limiting the generality of the foregoing, the Processing Amendment shall
provide for payment to City at the end of the Term of Rent in an amount estimated to equal to the
Percentage Rent which would have been payable under Sectign 9.2 had such aggregate been
extracted. :

4. COVENANTS REGARDING APPERSON RIDGE LEASE AND OPERATIONS-

441 Agreement to Postpone Mining ppersof) Ridge. Tenant agrees that as a

erial consideration for City entering into this Lease, Tenant covenants that neither Tenant nor
any Affiliate of Tenant nor any transferee of Tenant’s interest in the Apperson Lease shall
(A) commence any active quarrying activities on the Apperson Site or (B) commence
construction of improvements or installations on the Apperson Site in connection with such
mining or improvements to the road under the Road Agreements (collectively, the "Apperson .
Installations”) until the earlier of the Revised Permit Deadline or the date on which negotiations
are suspended under Section 3.3(A)(v). Further, Tenant agrees that as a material consideration for
City eatering into this Lease, upon (i) approval of Revised SMP 30 by Alameda County, SFPUC
and City, and (ii) approval by SFPUC and City and execution by City of the Mitigation
Amendments (if any), Processing Amendments (if any) and Required Lease Modification as
provided in Section 3.3(g), then provided that this Lease has not been terminated for any reason,
and that Alameda County has not rejected the Application for Further Revised SMP 30 as revised
according to Section 3.6, Tenant covenants that neither Tenant nor any Affiliate of Tenant nor
any transferee of Tenant's interest in the Apperson Lease shall (A) commence any active
quarrying activities on the Apperson Site until the date (the “Apperson Mining Commencement
Date") which is the later of Jannary 1, 2030, or the date on which Tenant completes mining of the
Premises in accordance with the provisions of Revised SMP 30 and this Lease, or (B) commence
construction of the Apperson Installations until the date which is twenty-four (24) months prior
to completion of mining of the Premises (the "Apperson Installations Commencement Date”). I
Revised SMP 30 is approved by Alameda County, SFPUC and City, (i) Tenant shall give SFPUC
not less than sixty (60) days advance written notice of the date on which Tenant intends to
commence the Apperson Installations, which notice shall specify the date on which Tenant
reasonably and good faith anticipates that Tenant will cotuplete mining of the Premises in
accordance with the provisions of Revised SMP 30 and this Lease, and (ii) Tenant shall give
SFPUC not less than sixty (60) days prior written notice of the date on which Tenant intends to
commence mining activities at the Apperson Site. The notices required pursuant to the
immediately preceding sentence shall be accompanied by reasonable evidence supporting
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Tenant's projection of the date on which mining of the Premises will be completed, such as
engineering calculations of quantities of materials available. If SFPUC notifies Tenant in writing
that SFPUC does not agree with Tenant’s projected date of completion of mining of the Premises,
Tenant shall promptly use good faith efforts to provide SFPUC with additional supporting
evidence of such date as may be reasonably required to demonstrate that Tenant's projection is
reasonable, ‘ ,

42  Apperson Lease. On or before the Effective Date, Tenant shall provide the lessor
under the Apperson Lease with notice under Section 15 of the Apperson Lease that a copy of all
notices of default and demands under the Apperson Lease be sent to City at the address provided
hereunder for notices to City. Tenant will promptly perform and observe all of the terms,
covenants and conditions required to be performed and observed by Tenant as iessee under the
Apperson Lease, within the period (exclusive of grace periods) provided in the Apperson Lease,
andwill‘doallthingsnecessarytopreserveandtokeepunimpaireditsﬁghts under the Apperson
Lease. Tenant will promptly notify SFPUC in writing of any default by Tenant in the
performance or observance of any of the terms, covenants or conditions on the part of Tenant to
be performed or observed under the Apperson Lease. Tenant will (i) promptly notify SFPUC in
writing of the receipt by Tenant of any notice from the lessor undér the Apperson Lease of any
notice noting or claiming any default by Tenant in the performance or observance of any of the
terms, covenants or conditions on the part of Tenant to be performed or observed under the
Apperson Lease; (ii) promptly notify SFPUC in writing of the receipt by Tenant of ‘any notice
from the lessor under the‘Apperson Lease to Tenant of terminstion of the Apperson Lease; (iii)
promptly cause a copy of each such notice received by Tenant from the lessor under the
Apperson Lease to be delivered to SFPUC; and (iv) promptly notify SFPUC in writing of any
default by the lessor under the Apperson Lease in the performance or observance of any of the
terms, covenants or conditions on the part of the such lessor to be performed or observed.

Tenant will not, without the prior written consent of the SFPUC, acting through its General -
Manager, terminate, materially modify or surrender or suffer or permit anty termination, material
modification or surrender of the Apperson Lease. The granting or denial of such consent shall
not be unreasonably withheld, delayed or conditioned, provided that the SFPUC, acting through
its General Manager, determines that City's intetests are adequately protected. For the purposes
of this Section 4.2 a "material modification” is a modification which materially decreases the
term of the Apperson Lease, materially and adversely affects Tenant's ability to access or mine
aggregate in accordance with SMP 17 or Revised SMP 17, as then applicable, materially and
adversely affects Tenant's ability to export material in accordance with SMP 17 or Revised

SMP 17, as then applicable, from the Apperson Site or otherwise materially and adversely affects
City's ability to receive royalties from the aggregate from the mining area designated in SMP 17
in the manner contemplated by this Lease. Tenant shall not subordinate the Apperson Lease or
any of its leasehold estate thereunder to any deed of trust or other encumbrance of, or lien on, any
interest in the real property subject to the Apperson Lease without the prior written consent of
SFPUC, acting through its General Manager, which consent shall not be unreasonably withheld,
delayed or conditioned, provided that the SFPUC, acting through its General Manager,
determines that City's interests are adequately protected.
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5. MINING PLAN; RECLAMATION PLAN; UPDATED RECLAMATION PLAN

5.1 Generally; Although City has not ideritified the source of water to be stored upon-
the Premises, or-any associated water supply infrastructure, the Alternative F Plan was intended - _
to guide firtire planning for proposed: water storage:in the Sunol. Valley upen completion of . . .-,
mining, subject to-further project specific cuvironmentak review: City proposes, following: . ;.. "

. completion of the:mining: and reclamation required undér Approved Plans. and Permits andthe -+
terms.of this Léase, to use a significant portion of the Premises. for water storage; and-City: would:;:
not lease the Piemises to Tenant if Tenant’s use:of the Premises conflicted with this proposed- -

.

* deseribed:in General: Condition. 1 of: SMP 30
Reclamation Plant way prepated prior.io the

storage: volumes.and other planning concepts-incorporated:iin the Alternative. F Plan of the Stifio
. Valley Resources Management Element of the: Aldmeds Watershed Management Plan.

i (@) Undated Reclamption Plin.: Tenant shall deyelop 2 mining plananid a-
- reclaration plan for submitial with the Application for Revised SMPJ0 (e Updsteds. .. .
Reclamation Plan’).. The Updated Reclamation Plamshall govers reclamation of the eatire site 1o .
genetally consistent. withy water storage volnmes and ofher planning concepts incorporated i the. .
Altemativ F Pian aftes corrections to the quantities to eflect the reduction of the arcaof the. -~
Expansion Premises from the area shown in the Alternative; F Plan, and a reduction to sllow for. .
required side slopes. Thie Updated Reclaination, Plan shallinclude.all details required by the
Alameda County Surfabekﬁnjngordinaneeand'theSmfaceMiningandReclamaﬁonAct | :
of 1975, as amended, and shiall include all finish grading and construction of engineered levees to.-
create a storage lake or lakes for the volume of water described in the Alernative F Plan (except -
 as otherwise directed by SFPUC) and to allow the development 'of recreational amenities; © -
exclusive of water transmission lines, pumping planis, and other water utility infrastructure that
will be.constructed by thie: SFPUC: Without limiting the foregoing, the Updated Reclamation
Plan shall include the locationi of topsoil stockpiles for éventual reclamation use; the location of:
catch-basins or similar drainage and erosion control feattires employed for the duration of use of
the Premises, and the location of storage; processing and equipment areas émployed for the - -
duration of the use of the Premises. The Updated Reclamation Plan will balance the disposition- *-
of excess spoils with the SFPUC’s objective of maximizing water storage in the completed pits.
The Updated Reclamation Plan must provide for completion and restoration of segments of the
quarry reservoirs in accordance with a phased schedule; as opposed to leaving the entire- -
excavation(s) open for the entire duration of all mining, and must provide a landscaping plan,
indicating the species, mumbser, size, and location of plantings for the finat reclaimed grade, as
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well as a description of irrigation provisions or other measures necessary to ensure the survival of
plantings.

(b)  SEPUC Anproval Required: The Updated Reclamation Plan shallbe
subject to the review and approval of the General Manager prior to submittal to Alameda County,
City's Retained Discretion set forth in Section 3.3(e) shall apply with respect thereto, and any
revisions to the Updated Reclamation Plani proposed by Alameda County shail be subject to
City’s written approval. o _

54 M@m The amount of any fmancial assurances required by
Alameda County to ensure reclamation of the SMP 30 site under the Updated Reclamation Plan

shall equal the sum determined by Alameda County to be tequired to accomplish all work
contemplated in the Updated Reclamation Plan (not merely the amount required to provide slope
stabilization for current mining), and the SFPUC shall be named as co-obligee of any financial
assurances required by Alameda County.. If at‘any time during the Term of this Lease Alameda
County cannot or will not hold financial assurances in the amount required hereunder, then
within thirty (30) days of written notice from City, Tenant will pravide City with a security.
deposit or a performance bond or unconditional; irrevocable standby letter of credit in a form
approved by the City Attomey in an amount equal to the difference between the sum required by
the preceding sentence and the amount actually held by Alameda County, .~ .

55  Ongoing Ligh Propose Updates to Reclamation Plan . SFPUC reserves the
right to propose revisions to the Updated Reclamation Plan from time to time in connection with
Alameda County's periodic review of SMP 30; Reévised SMP 30; or Further Revised SMP 30.
Such proposed revisions shall be limited to issues of the condition of the Premises upon
completion of mirning and associated reclamiation and restoration activities in accordance with the
SFPUC's future water supply planniing activities. City shall reimburse Tenant for costs-of
revisions proposed by SFPUC and accepted by Alameda County, except for any costs incurred in
connection with revisions to address site stability and good engineeting practices. '

6. CONDITION OF PREMISES

6.1 _AsIs Condition of Premises.

(a)  Inspection of Premises. Tenant represents and warrants that Tenant has
conducted a thorough and diligent inspection and investigation, either independently or through
Agents of Tenant's own choosing, of the Premises and the suitability of the Premises for Tenant’s
intended use. Tenant is fully aware of the needs of its operations and has determined, based
solely on its own investigation, that the Premises are suitable for its operations and intended uses.

()  Asls: Disclaimer of Representations. Tenant acknowledges and agrees
that the Premises are being leased and accepted in their "AS IS, WITH ALIL FAULTS" condition,
without representation or warranty of any kind, and subject to all applicable Laws governing the
Us€, occupancy, management, operation and possession of the Premises. Without limiting the
foregoing, this Lease is made subject to any and all covenants, conditions, restrictions, easements
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and other title matters affecting the Premises or any portion thereof, whether or not of record.
Tenant acknowledges and agrees that neither City, the SFPUC, nor any of their Agents have
made, and City hereby disclaims, any representations or warranties, express or implied,
concerning (i) title or survey matters affecting the Premises and/or the areas to-be used by Tenant
pursuant to the Conveyor and Access Agreements, (ii) the physical, geological, seismological or
environmentat condition of the Premises, (iii) the quality, nature or adequacy of any utilities
serving the Premises, (iv) the preseat or future suitability of the Premises for Tenant's business
and intended uses, (v) the feasibility, cost or legality of constructing any Improvements on the
Premises if required for Tenant's use and permitted under this Lease, or (vi) any other matter
whatsoever relating to the Premises or their use; including, without limitation, any nnphed
warranties of merchantab:hty or fitness for a particular purpose. -

7. RESERVED RIGHTS

7.1 Rights Reserved to City. Notwithstanding anything to the contrary in this Lease,
during the Term City rescrves and retains all of the following rights relating to the Premises: .

(a)  Any and all water and water rights, including, but not limited to (i) any and
all surface water and surface water rights, riparian rights and appropriative water rights to surface
sireams and the underflow of sireams, and (ii) any and all groundwater and subterranean water
rights, and the right to export percolating groundwater for use by City or its water customers;
provided, however, the foregoing shall not impact Tenant’s right to conduct dewatering and
water disposal operations onthe Premises as set forth inm_u,lbelow

() Anyandall timber and txmber rights, including, without lmntatlon, all
standing trees and downed timber;

(c) Anyandallmineralsandmincralrightsofeverykindandcharacter
unrelated to normal sand, gravel and rock quarrying operations, now known to exist or hereafter
discovered in the Premises, including, but not limited to, oil and gas and rights thereto, together
with the sole, exclusive, and perpetual right to explore for, remove, and dispose of those minerals
by any means or methods suitable to City or its successors and assigns, but without entering upon
or using the surface of the lands of the Premises and conducted in such manner as not to damage
the surface of the Premises or to interfere with the permitted use thereof by Tenant, without -
Tenant’s prior written consent;

(d)  All rights to use, operate, maintain, repair, enlarge, replace, modify,
expand, and reconstruct the SFPUC Facilities so long as City uses its reasonable efforts not to
interfere with Tenant’s use of the Premises, and the right to install 2 water discharge pipe as

contemplated by Section 32.2;

(&)  The right to grant future rights and easements over, across, under, in and
upon the Premises as City shall determine in its sole discretion, provided that any such right or
easement shall not interfere with Tenant’s use of the Premises; and
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(0 Al rights of access provided for in Atticle 22 below.

7.2  Subject to City's Operation of Water Utility. Tenant acknowledges that the
property of which the Premises are a part constitutes a portion of City's watershed- )
which City holds for the purposes of collecting, storing, transporting and distributing water for
domestic and municipal use, and Tenant agrees that it shall not engage in, and City has the right
to prohibit, any activity not contemplated by the- Approved Plans and Permits and that City
determines would endanger or threaten the quality or availability of the water being collected,
stored, transported and distributed by City. City may adopt from time.to time such reasonable
rules and regulations with regard to City's watershed property as City may determine are .
necessary or appropriate to protect City's interests and Tegant acknowledges that such rules and
regulations may apply to Tenant's facilities and operations hereunder to the extent City in its
good faith judgment determines is reasonably required to protect City's interests and to erisure
that City's intended future use of the Prermnises as a water storage facility will be achieved, City
shall not adopt or enforce such tules and regulations in a discriminatory manner. .Upon receipt
thereof, Tenant shall comply with all such reasonable rules and regulations,

8. TERM 7 |

81  Effective Date. This Lease shall become effective on the Effective Date.

82. . Im_gﬂ,m. Subject to th:s I:asebecommg cﬁ‘ecuvepursuam to Section 8.1
above, the Initial Premises, Expansion Premises, and Stockpile and Plant Sites are leased for the
respectivetelmsspeciﬁedmm;aboveandinthis&ﬁslg_&, subject to the terms and
conditions set forth therein and elsewhere in this Lease, andunlesssoonertcrmmatedpursuant to
the provisions of this Lease. The date on which this Lease expires or is terminated is referred to

herein as the "Expiration Date”. The period commencing on the Commencement Date and
ending on the Expiration Date is referred to herein as the "Term,”

‘83  Inidal Tern;. Thetermofthisl:aseshalloommencewithrespecttothelniﬁa}
Premises on the Commencement Date, as defined i Article 1, and, unless otherwise terminated
or extended as provided herein, shall expire on June 1, 2021 (such date, the "Initial Term
Expiration Date,” and such period, the "Initial ‘Ferm™), provided that the Initial Term shall be
extended by an additional period of not more than two (2) years to complete reclamation and:
restoration activities required pursuant to Article 27 below, in accordance with the terms thereof.

84  Extengion Term: Expansion Premises. Effective as of the Revised SMP 30
Effective Datc, the term of the Lease shall be extended through the expiration date of Revised
SMP 30 (which is anticipated to be thirty (30) years from the issuance date) (the "Extension
Term Expiration Date™). The period commencing on the Revised SMP 30 Effective Date and
ending on the Extengion Term Expiration Date is sometimes referred to herein as the "Extension
Term.”

8.5 Extended Processing Plant Term. Effective as of the Further Revised SMP 30
Effective Date, the Lease Term shall be extended through December 31, 2064 (the "Extended

3
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Processing Plant Expiration Date”) with respect to the Stockpile and Plant Sites, but not with
respect to the Early Surender Premises, as provided in Section 8.6 below. The period
commencing on the approval of Further Revised SMP 30 and ending on the Extended Processing
Plant Expiration Date is sometimes referred to herein as the "Extended Processing Plant Term.”

8.6 Expiration of espect to Ear : emises. If the Term of
this Lease is extended through the Extended Processing Plant Term, then on the Initial Term
Expiration Date or the Extension Term Expiration Date, as applicable, or, if earlier, upon
completion of mining and reclamation activities on the Premises, Tenant shall surrender to City
in the condition specified in Article 27 below the Premises other than the Stockpile and Plant
Sites and, if applicable, any areas designated for retention by Tenant beyond the Early Surrender
Premises Deletion Date (as defined below) in any amendment to this Lease entered into as a
companion to the Conveyor and Access Agreements (the "Additional Retained Premises"). The .
portion of the Premises to be surrendered pursuant to the foregoing is referred to as the "Early
Surrender Premises.” Effective as of 12:00 midnight on the date Tenant surrenders the Early
Surrender Premises in the condition required hereunder (the "Early Surrender Premises Deletion
Date"), the Early Surrender Premises shall be deleted from the Premises under this Lease, and the
"Premises” will thereafter be comprised of the Stockpile and Plant Sites (and, if applicable, the
Additional Retained Premises); provided, however, that Tenant shall remain liable for all of -
Tenant's obligations which arose with regard to the Early Surrender Premises priorto the Early
Surrender Premises Deletion Date and Tenant's indernnification obligations set forth in this
Lease with regard to the Early Surrender Premises which survive the expiration or termination of
this Lease, shall survive the Early Surrender Premises Deletion Date. The Early Surrender
Premises Deletion Date shall be confirmed by the Parties in writing following the occurrence
thereof, ' ' ' ‘

CaSe

9 RENT
9.1 BaseRent,

(a)  Tenant shall pay to City during the Term of this Lease, beginning on the
Commencement Date, the sums set forth in this Section 9.1 (the "Base Rent"). Base Rent shall
be payable in monthly installments throughout the Term of the Lease commencing on the ©~ -
Commencement Date. All payments of Base Rent and other sums due and owing hereunder shall
be made to the San Francisco Public Utilities Commission, ¢/o Finance Burean, 1155 Market
Street, 5th Floot, San Francisco, California 94103 (Reference SFPUC lease number), or such
other place as City may designate in writing. Monthly installments of Base Rent shall be excused
during the pendency of an event of Force Majeure which makes it impossible or commercially
impracticable for Tenant to operate on the Premises or the Apperson Site, as applicable, provided
that such monthly payments shall resume on the date Tenant can resume operations on the
Premises or the Apperson Site (or could have resumed operations had Tenant taken immediate
and diligent steps to resume operations) in the amounts that would have been payable at such
times had there been no event of Force Majeure in the interim. |
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(b)  The Base Rent for each Lease Year shall be payable in equal monthly
installments. Subject to Section 9.1(d) below, for each of the first eleven Lease Years, Base Rent
shall be no less than the amount corresponding to such Lease Year in the table below:

Base Rent Amount
$500,000
$500,000
$500,000
$515,000
$530,450
$1,000,000
$1,175,509
$1,259,274
$1,344,052
$1,479,874
$1,616,770

D G0 ] OV LA R LR
-

Beginning with the first day of the twelfth Lease Year and continuing through subsequent Lease
Years, subject to.the terms of Section 9:1(d) below, Base Rent shall be the greater of 103% of the
prior year's Base Rent amount or the Base Rent that is established by the Special Adjustment
described in the following sentences.. Further, commencing on the first day of the seventh Lease
Year and every three (3) years thereafter (each, a "Special. Adjustment Date”), Base Rent shall be
adjusted as set forth in the following provisions of this Section 9.1(b) (such adjustments, a
"Special Adjustment”). On each Special Adjustment Date the Percentage Rent and Processing
Royalty Rent paid by Tenant for the prior three (3) years shall be averaged (such average, the
"Average Percentage and Royalty Rent Amount”). Sales to SEPUC projects shall be excluded
from this calculation. If the Average Percentage and Royalty Rent Amount exceeds the annual
Base Rent then in effect for such upcoming Lease Year pursuant to the preceding provisions of
this Section, then effective as of the Special Adjustment Date the annual Base Rent shall be
increased (but not decreased) to equal the Average Percentage and Royalty Rent Amount. In no
event shall a Special Adjustment cause the annual Base Rent to exceed Three Million Dollars
($3,000,000); provided that once the adjusted annual Base Rent reaches Three Million Dollars
($3,000,000), only the regular annual three percent (3%) increases in annual Base Rent shall
continue, Notwithstanding the foregoing, if the total Rent (exclusive of Additional Charges) paid
by Tenant to City by the end of the tenth Lease Year is less than Ten Million One Hundred Forty-
Two Thousand Three Hundred Thirty-Six Dollars ($10, 142,336.00), the amount of Three Million
Dollars ($3,000,000.00) set forth in the preceding sentence shall be increased to Three Million
Two Hundred Fifty Thousand Dollats ($3,250,000.00) for the remainder of the Lease term,

. (¢)  Notwithstanding the provisions of Section 9.1(b) above to the contrary,
commencing on the later of (A) the date that Tenant completes its mining and Product processing
activities under this Lease and (B) the date Tenant commences performance of the
Termination/Closure Work, annual Base Rent shall be reduced to Two Hundred Fifty Thousand
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Dollars ($250,000), payable in equally monthly instailments, provided that the period during
which such reduction is applicable shall in no event exceed three (3) years.

(@)  Temporary Reduction of Base Rent.

() Applicability. If, after the sixth (6"’) Lease Year, for two consecutive
Lease Years (not including the Closure Work Period described in Section 9.1(¢) above), the
Percentage Rent payable by Tenant for the Lease Year is less than the Base Rent payable by
Tenant for the subject Lease Year, then notwithstanding the provisions of Section 9.1(b), the
provisions of this Section 9.1(d) shall apply.

(if) Base Rent Reduction Period. The period commencing on the date
iminediately following the end of the second consecutive Lease Year in which the Percentage
Rent payable by Tenant for such Lease Year is less than the Base Rent payable by Tenant for the
subject Lease Year (as calculated pursuant to Section 9.1(b)) and ending on the first day of the
Lease Year immediately after the second consecutive Lease Year in which the Percentage Rent
paid by Tenant exceeds the Base Rent that would have been payable by Tenant for the subject

Lease Year (as calculated pursuant to Section 9.1(b)) is referred to as the "Base Rent Reduction
Period."

i 3¢ Rent; Ca 1 greentage nent for Base Rent
Reduction Period. ‘During the Base Rent Reduction Period, the Base Rent shall be $1,000,000,
Upon the conclusion of the Base Rent Reduction Period, Base Rent shall be calculated pursuant .
to Section 9.1(b) as if the Base Rent Reduction Period had not occurred,

9.2 Perceytage Rent,

. (@  Percentage Rent. In addition to the Base Rent, Tenant shall pay to City‘
Percentage Rent in accordance with the following terms and conditions,

()  Percentage Rent; Rovalty Rate. During each Lease Year, Tenant shall
pay to City, as "Percentage Rent,” a sum equal to fifteen percent (15%) (the "Royalty Rate") of
the Gross Revenues'(as defined below) for such Lease Year, provided there shall be credited
against Percentage Rent in each Lease Year the Base Rent paid by Tenant for such Lease Year.
Percentage Rent shall be payable monthly in arrears, as provided in Section 9.2(f) below.

(c) Gross Revenues; Sales Price.

() "Gross Revenues™ is defined in Section 1.56 above. To calculate Gross
Revenues, the Sales Price (as defined below) of all Products (as defined below) during a
Percentage Rent Period, shall be multiplied by the number of tons of such Product sold or used
by Tenant or any Transferee (including, without limitation, any subtenant under a Permitted
Sublease) during such Percentage Rent Period.

(i) The "Sales Price” with respect to each Product shall be determined as
follows: (A) From the Commencement Date until the last day of the first month in which sales of
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such Product to Third Parties exceed the Minimum Comparison Percentage (for each such
product, the "Sale Price Determination Date"), the Sales Price shall be amount set forth below,
escalated at 0.75% every three months from the Commencement Date; and (B) from each such
Product’s Sale Price Determination Date until the expiration of thi$ Lease, the Sales Price shall
be the average price per ton charged by Tenant or the Transferee as applicable to Third Parties ‘
for such Product during the applicable Percentage Rent Period, subject to the provisions of
Section 9.2(¢) below. The initial Sales Price for each Product shall be as follows:

Initial Sales Prices

Concrete Aggrégate. $12.50 per Ton.

Asphalt Aggregate $13.00 per Ton

Sand : $14.00 per Ton

Base Rock $ 9,00 per Ton

Drain Rock $12.50 per Ton |
| Other Aggregates $14.00 per Ton |

Fill, Silt or Dirt $ -0- perTon

(iif) For the purposes of this Article 9, "Third Parties"” are parties other than
Tenant, Transferecs, Affiliates of Tenant, or affiliates of any Transferee, and any reference to a
sale or use by Tenant shall include a sale or use by any Transferce (including, without limitation,
any subtenant under a Permitted Sublease), even if no specific reference is made to Transferees.

(d) Product. As used herein, "Product” means each raw material extracted
from the Premises or derived from materials deposited on the Premisés pursuant to the provisions
of Section 32.1(a) (or, for the purpose of determining Processing Royalty Rent, extracted from
the Apperson Site) and (i) sold or used by Tenant or any Transfei'ee as raw material or (if) sold or
used by Tenant or any Transferee as a component of asphait, concrete or another product,
including, without limitation, the following raw materials:

Concrete aggregates
Asphalt aggregates
Sand

Base rock

Drain rock

Other aggregates
Fill, silt or dirt

) Determination of Sales Prie

(1) The Parties acknowledge that some of the Products sold or used by Tenant
will be combined with other materials, such as asphalt oil, cement and other additives, to form a
finished product, such as asphalt concrete or ready mix. Such finished products are sometimes
referred to herein as "Finished Products.” Furthermore, there may be periods in which Tenant
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hag very few sales of particular Products, other than as a component of a Finished Product, and/or
has very few sales of particular Products to Third Parties. Tenant will provide with the monthly
report described in Section 9.4 a ealculation of the tons of Product used in Finished Products sold
or used by Tenant in the month:and the tons of Product sold to parties other than Third Parties.

(i) Low Sales Data. If less than five percent (5%) of the sales and use of a
particular Product during a particular Percentage Rent Period is as a direct sale (as opposed to
sale of such Product as a component in a Finished Product) to one or more Third Parties, then.
(A) Tenant shall specifically indicate on the monthly report for such Percentage Rent Period that
Tenant has low Third Party direct sales data for such Product, and (B) at SFPUC’s written
direction, the Sales Price for such Product for such Percentage Rent Period shall be determined
using the average sales price for such Product, weighted according to tonnage sold in each such .
month, for the three (3) most recent months in which direct sales of such Product (as opposed to -
sales or use of such Product as a component in a Finished Product) to Third Parties equaled or
exceeded five percent (5%) of total sales and use of such Product, including uses or sales as a
component of a Finished Product (the "Minimum Comparison Percentage”). If direct sales of
such Product to Third Parties did not equat or exceed the Minimum Comparison Percentage for
three (3) months during the last preceding six month period, at the SFPUC's written direction the
Sales Price for such Product shall equal the average sales price for such Product, weighted.
according to tonnage sold in each such month, for all months in which direct sales of such
Product to Third Parties equaled or exceeded the Minimum Comparison Percentage during the
preceding twenty-four (24) month period, with such Sales Price to escalate at a rate of 0.75%
every three months until the next succeeding month in which sales of such Product to Third
Parties exceeds the Minimum Comparison Percentage. o g

(1] Monthly Statements a ayments. On or before the fifteenth (15th)
day of the calendar month immediately following the close of each Percentage Rent Period, ..
Tenant shall deliver to SFPUC the monthly report described in Section 9.4 below and Tenant
shall pay City an amouant equal to (A) the Royalty Rate multiplied by (B) the Gross Revenues for
such Percentage Rent Period, less (C) the Base Rent paid by Tenant for such Lease Year, to the
extent not previously credited against Percentage Rent or Processing Royalty Rent (as defined
below) during such Lease Year, and less (D) any Advance Improvement Cost under .
Section 3.3(gXii) to be credited against the current payment of Percentage Rent, to the extent
such Advance Improvement Cost has not yet been credited against Base Rent or Percentage Rent,
provided that if any such credit is claimed Tenant will provide a detailed breakdown of the
original expenditure(s) and related interest that are being credited in the current year and a
statement of the Advance Improvement Cost remaining uncredited as of such date.

(®  General; Deemed Sales. Any transaction on an installment basis,
including without limitation any transaction involving the extension of credit, shall be treated as
a sale at the time of the delivery of the Product, irrespective of the time of payment or when title

‘passes. Any sale to an Affiliate of Tenant shall be included in the calculation of total tonnage of

Product sold by Tenant. For the purposes of this Section 9.2, use of any Product(s) by Tenant or
an Affiliate of shall be deemed a sale, other than (i) use of Product from the Premises for
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construction and maintenance of roads and other faciities on the Premises in accordance with the
Approved Plans and Permits, (i) use of Product from the Premises for construction and
maintenance of facilities on the Premises, Apperson Site, or areas which are subject to the
Conveyor and Access Agreements, required to process or transport Products mined from the
Apperson Site, subject to the limitation set forth in Section 9,2(h) below.

(h) Percentage Yavable on Certain Premises
Product. If Tenant uses Produ m the Premises on the Apperson Site, or areas which are
subject to the Conveyor and Access Agreements, then use of either of such Product in such
locations shall be deemed a sale, provided that for the purpose of computing Percentage Rent
payable in connection with such excess Product use, the Royalty Rate shall be 2.25% (which is
half of the difference between the 15% Royalty Rate payable on Product excavated from the
Premtises and the 10.5% Processing Royalty rate payable on Product extracted from the Apperson
Site). : : : :

§es ¢

9.3 Processing Rovalty Rent. If Revised SMP 17 and Further Revised SMP 30.are
approved by Alameda County (and Further Revised SMP 30 is approved by the City, to the
extent required), or if Further Revised SMP 30 is approved by Alameda County and the City
pursuznt to the provisions of Section 3.5 or Section 3.6 (whether or not Revised SMP 17 is
approved by Alameda County), Tenant shall pay City Processing Royalty Rent for all Product
exported from the Apperson Site, whether or not such Product is processed on the Premises. The
Processing Royalty Rent shall be calculated and paid in the same manner as the Percentage Rent,
provided that the Processing Royalty Rate shall be 10.5% and shall be calculated on Product.
exported from the Apperson Site, and provided that for purposes of this Section 9.3, use of any of
the materials or products by Tenant or an Affiliate of Tenant in any location other than the '
Apperson Site, the Premises or areas which are subject to the Conveyor and Access Agrecements
shall be deemed a'sale subject to Processing Royalty Rent, while use of such materials or
products on the Apperson Site, the Premises or areas which are subject to the Conveyor and -
Access Agreements (for example, for haul road construction or maintenance) shall not be
deemed a sale subject to Processing Royalty Rent.

9.4

‘ (2)  Reports and Records. On or before the fifteenth (15th) day of each
calendar month of the Term of this Lease, commencing on first calendar month immediately
following the date Tenant first commences mining operations on the Premises, Tenant shall
furnish to City a monthly statement of Tenant's Gross Revenues and tonnage of each Product
sold for the previous calendar month (even if Gross Revenues and tonnage amounts are zero and
even if no payment is then due from Tenant on account of credits against Base Rent or Advance
Improvement Costs), and shall furnish to SFPUC an annual statement of Gross Revenues and
tonnage of each Product sold within twenty (20) days after the end of each Lease Year. Such
statements shall include a statement showing weights and values of the materials produced from
the Premises or the Apperson Site, as applicable, during the applicable Percentage Rent Period,
and shall separately indicate the weights and values of each Product sold without incorporation
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into Finighed Products and each Product included in a Finished Product, and shall be in a form
acceptable to City. Each statement shall be signed and certified to be correct by Tenant or its
authorized representative, and, if Tenant is a corporation, the statement shall be signed and
certified to be correct by a duly authorized officer of Tenant. Tenant shall keep at the Premises
or at its offices located within Alameda County complete and accurate books of account, records,
receipts and other pertinent data, in accordance with good accounting practices and in a form
approved by City, showing its Gross Revenues, tonnage of each Product sold, books and records
of its mining, weighing, sampling, testing and shipping activities. Such books of account,
records, cash receipts and other pertinent data shall be kept for a period six (6) years after the end
of each Lease Year. The receipt by City of any statement, or any payment of Percentage Rent for
any period, shail not bind City as to the correctness of the statement or payment. Tenant shall
weigh all Product used by Tenant or a Transferee or sold and delivered from the Premises and the
Apperson Site using accurate scales which are standard for the industry or otherwise approved by
City. Product used in the production of ready mix concrete may be measured using batch scales.
Tenant shall cause all scales to be tested for accuracy and comected at Tenant’s expense by an
independent licensed weight master not less than once per year. Suchwexghtmastershaﬂccmfy
the results of such testing to City.

(b) . Ipspection and Audit. Cityshallbetiﬂedatanytimeandﬁ'omtimc to
time during the Term and within three (3) years after the Expiration Date or other termination of
- this Lease, to inspect, examine, copy and audit all of Tenant's books of account, records, cash
receipts, tax returns and underlying tax preparation documents, financial statements and other
pertinent data with respect to the Premises and the Apperson Site. The primary purpose of such
examination is to enable City to ascertain, clearly and accurately, Gross Revenues and tonnage of
each Product sold and to verify that the form and method of Tenant's record keeping provide
adequate and proper control and check of all such revenues. Tenant shall cooperate fully with
City and City's Agents in making the examination. City shall also be entitled, at City’s option, to
cause an independent audit to be performed by a certified public accountant designated by City,
and an independent audit of Tenant's operations to be performed by a consultant selected by City.
The audit shall be limited to the determination of Gross Revenues and tonnage of each Product
sold and shall be conducted duting usizal business hours at the Premises (or the Apperson Site, if
appropriate). If the audit shows that there is a deficiency in the payment of any Percentage Rent
or Processing Royalty Rent, then Tenant shall immediately upon notice pay the deficiency to
City, together with interest thereon at the defanit interest rate, set forth in Section 9.7 below.

City shall pay the costs of the audit unless the audit shows that Tenant understated Percentage
Rent or Processing Royalty Rent, as applicable, by more than two percent (2%) for any Lease
Year, in which case Tenant shall pay all costs of the audit for the period reasonably included by
City in such audit.

(¢)  Efforts to Maximijze Revenpe. Subject to the express terms and
conditions of this Lease, Tenant shall use commercially reasonable efforts to maximize the

production of Gross Revenues from the Premises and the Apperson Site.
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9.5 Late Charge. If Tenant fails to pay any Rent on or before the date the same is
due and payable, such unpaid amount will be subject to a late payment charge in each instance
equal to the greater of (i) Two Hundred Fifty Dollars ($250), or (i) six percent (6%) of the
unpaid amount (provided that such charge shall be imposed with respect to the first two
occurrences of such a delinquency in any twelve (12)-month period only if Tenant fails.to cure
such delinquency within ten (10) days of written notice from Landlord thereof), The late
payment charge has been agreed upon by City and Tenant, after negotiation, as a reasonable
estimate of the additional administrative costs and detriment that City will incur as a result of any
such failure by Tenant, the actual costs thereof being extremely difficult if not impossible to

9.6 Defanlt Interest. If any Rent is not paid within ten (10) days following the duc
-date,suchunpaidamountshallbcarintemtfromtheduedateuntilpaidattheratcoftenperccnt
(10%) per year or, if a higher rate is legally permissible, at the highest rate permitted under Law.
However, interest shall not be payable on late charges incurred by Tenant nor on any amounts on
which late charges are paid by Tenant to the extent this interest would cause the total interest to
be in excess of that which is lawfully petmitted. Payment of interest shall not €XCuse or cure any

default by Tenant, = - : ' -

otherwise be or become liable by reason of its estate or interests in the Premises and any
Improvements, any rights or interests of City in or under this Lease, or the ownership, leasing,
operation, management, maintenance, repair, rebuilding, remodeling, renovation, use or ‘
occupancy of the Premises, any permitted Improvements, or any portion thereof, Except as may
be provided otherwise in this Lease, no occurrence or situation arising during the Term, nor any
present or future Law, whether foreseen or unforeseen, and however extraordinary, shall relieve
Tenant from its liability to pay all of the sums required by any of the provisions of this Lease, or
shall otherwise relieve Tenant from any of its obligations under this Lease, or shall give Tenant
any right to terminate this Lease in whole or in part. Except as may otherwise be provided in
Section 3.3(i) or Article 20 of this Lease, Tenant waives any rights now or hereafter conferred
upon it by any existing or future Law to terminate this Lease or to receive any abatement,
diminution, reduction or suspension of payment of such sums, on account of any such occurrence
or situation,
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10. TAXES, ASSESSMENTS AND OTHER EXPENSES

10.1 Taxes g

(a)  Payment Responsibility. Tenant shall pay any and all real and personal
property taxes, general and special assessments, excises, licenses, permit fees and other charges
and impositions of every description levied on or assessed against the Premises, any .
Improvements, Tenant's Personal Property, the leasehold estate or any subleasehold estate, or
Tenant's use of the Premises or any Improvements. Tenant shall make all such payments directly
to the charging authority when due and payable and at least ten (10) days prior to delinquency,
subject to Tenant's right to contest the validity of such charge pursuant to subsection (c) below.
However, with respect to real property taxes and assessments levied on or assessed against the

. Premises for which City receives the tax bill directly from the taxing authority, Tenant shall

reimburse City for payment of such sums within thirty. (30) days following City's demand
therefor, n ._

: Y g sory Interest. . Without limiting the foregoing, |
Tenant recognizes and agrees that this Lease may create a possessory interest subject to property
taxation and that Tenant may be subject to the payment of property taxes levied on such interest.
Tenant further acknowledges that any Sublease or transfer permitted under this Lease may.
constitute a change in ownership within the meaning of the California Revenue and Taxation
Code, and therefore may result in a reassessment of any possessory interest created hereunder in
accordance with applicable Law. o , L -

. () NeLiens. Tenant shall not allow or suffer a lien for any taxes payable by
Tenant hereunder to be imposed upon the Premises or upon any equipment or other property
located thereon without promptly discharging the same. Tenant may have a reasonable
opportunity to contest the validity of any such taxes provided Tenant, before commencement of
any proceeding or contest, furnishes to City a surety bond issued by a surety company qualified
to do business in California and acceptable to City's Controller. The amount of such bond shall
be equal to one hundred twenty five percent (125%) of the antount of taxes in dispute and shall
be in such form as approved by the City Attomey of City. The boad shall insure payment of any
judgment that may be rendered should Tenant be unsuccessful in any such contest. Tenant shail
Indemnify City, the other Indemnified Parties, and the Premises from and against any Losses
arising out of any proceeding or contest or any failure to pay any charges provided for hereunder.
The foregoing Indemnity shall not be limited by the amount of the bond. :

(@  Reporting Requirement. Tenant agrees to provide such information as
City may request to enable City to comply with any tax reporting requirements applicable to this
Lease.

102  Other Expenses. Tenant shall be responsible for any and all other, charges, costs
and expenses relaied to its use, occupancy, operation or enjoyment of the Premises or any
Improvements permitted thereon, including, without limitation, the cost of any utilities or
services necessary for Tenant's use.
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10.3  Evidence of Pavment. Tenant shall, upon City’s request, furnish to City within.
ten (10) days after the date when any charges are due and payable, official receipts of the
appropriate taxing authority or other evidence reasonably satisfactory to City, evidencing
payment thereof, ‘

11.  USE; COVENANTS REGARDING USE

111  Tenant's Permitted Use. Tenant may use the Premises and any Improvements
allowed hereunder only for the.quarrying and removal of gravel and rock products, the '
construction, maintenance and use of related necessary structures and equipment; and processing
materials from the Premises or the Apperson Site into any Product or into any Finished Product
in accordance with the Processing Amendment, if applicable, and other uses contemplated by the
Approved Plans and Permits or this Lease, and for ancillary related opetations, and for no other ‘
purpose whatsoever. Any construction, alterations, and improvements to the Premises which are
not contemplated by the Approved Plans and Permits or this Lease or which shall be permanent
in nature shall, at all times, be subject to the approval of the City, acting through the General
Manager. Plans for'such work must be submitted to and approved by the General Manager in
writirig before commencing the work, Asa material inducement to City to enter into this Lease,
Tenant shall use the Premises and perform all excavation and other work permittéd hereunder in
keeping with City’s future use of the Premises for water storage generally in accordance with
concepts set forth in the Alternative F Plan, and shall use commercially reasonable efforts to
perform such work in such a manner so as to realize water storage at the Premises at the earliest
possible date in accordance with the Updated Reclamation Plan. Tenant shall reclaim all excess
spoils to the maximum feasible economic extent to remove marketable sand and other saleable

meet all reasonable demands for the sale of quarry products,

. . ent of g Of ms. Upon Alameda County's approval of
the Permit Transfer following completion of any necessary environmental review by Alameda
County for the Permit Transfer, Tenant will do the following: (i) begin installation of any
replacement equipment on the Initial Premises within thirty (30) days after the Commencement
Date; (ii) use commercially reasonable efforts to begin production of Product(s) within one
hundred twenty (120) days after the Commencement Date (subject to Force Majeure); and (iii) in
all events begin production of Product(s) within two hundred ten (210) days after the
Commencement Date. Tenant's agrecment to bégin quarrying on the Iitial Premises as provided
above is a material inducement to City's agreement to enter into this Lease, and Tenant's failure
to fulfiil the above tequirements on or before the stated date shall be an Event of Default
hereunder. ‘

11.3  Continuous Qperations. After the commencement of mining, Tenant shall use
commercially reasonable éfforts to continue mining and processing materials without
interruption for the remainder of the Term, subject only to Force Majeure delays, until the
Product has been removed to the level providing the water storage volume generally in
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accordance with concepts set forth in the Alternative F Plan (the "Required Mining Depth™),
Tenant’s agreement to perform such mining and processing is a material inducement to City’s
willingness to enter into this Lease, and Tenant understands that City would not be willing to
enter into this Lease without such agreement by Tenant. Notwithstanding the foregoing, City
recognizes that mining is a cyclical business and that mining will occasionally be temporarily
suspended due to low market demand for Products. Tenant agrees that any such suspension of
mining shall be accomplished in a manner which allows Tenant to promptly resume mining upon
increased market.demand for Products. At City's written request, Tenant shall promptly provide
City with reasonable. supporting evidence of conditions justifying a suspension of mining.

114 Rig BAS erations e Materials Are Depleted. Notwithstanding
the foregoing, if before reaching the Required Mining Depth in one or more areas of the
Premises, Tenant determines to its reasonable satisfaction and Tenant demonstrates to SFPUC’s
reasonable satisfaction, as evidenced by written confirmation from SFPUC, that sand and gravel
is not present in such area(s) in sufficient quantities to sustain commercial mining operations,

Tenant may cease mining in such area(s) at the depth which last sustains commercial mining
- operations; Such determination shall take into account the potential value and difficulty in
mining and processing all Product(s) believed to be available in that area of the Premises upon -
excavation to the Required Mining Depth, not simply the value of material at a particular interim
depth that is not-in and of itself economical to mine and process. Such determination shall take
into account ongoing operating expenditures and required capital expenditures for such area,
Tenant shall provide City with written notice of Tenant’s clection to cease mining of any portion
of the Premises before reaching the Required Mining Depth. Upon cessation of mining under
this Section 11,4, Tenant shall commence and diligently pursue Tenant's surrender, reclamation
and restoration obligations with respect to the applicable area(s) under Article 27 and under
SMP 30, Revised SMP. 30 or Further Revised SMP 30, as applicable, subject to City's rights
under Section 11.5(b) below.

1.5

5 ) [ Miping: City Parti ination Right. If
Tenant's mining operation on the Premises are suspended as permitted by Section 11,3 above for
a period of two (2) consecutive years (and Tenant's mining operations on the Premises have not
reached the Required Minimum Depth), then, provided that Tenant has not ceased mining the
entire Premises pursuant to the provisions of Section 11,4 above, City shall have the rights under
this Section 11,5(a). Within thirty (30) days of SFPUC’s written request (the "Mining o
Resumption Plan Request"), Tenant shall provide SFPUC with a written projection of the date on
which Tenant anticipates resumption of continuous mining at the Premises (the "Mining
Resumption Plan”), which projection shall be accompanied by a summary and evaluation of the
data used by Tenant to make such projection. If Tenant does not deliver a Mining Resumption
Plan by the date specified above which demonstrates to the reasonable satisfaction of the General
Manager that Tenant’s mining operations at the Premises will be resumed by the date which is
one (1) year after the date of the Mining Resumption Request and will thereafter be conducted
without interruption for the foreseeable future, then City, at City's sole election, shall have the
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right to terminate this Lease early with respect to the Early Surrender Premises (but not the -
Stockpile and Plant Sites or, if applicable; the Additional Retained Premises), by written notice-
to Tenant, Further, if Tenant’s mining operations at the Premises are not actually resumed within-
four (4) months after the resumption date projected by Tenant in the Mining Resumption Plan,
City, at Cify's sole election, shall have the right to terminate this Lease early with respect to the
Early Surrender Premises by written notice to Tenant. - ' o .

)  Ce

ysgtion of Mining Prior to Required Depth; Clty P BELAL: - .
Termination Right. If Tenant demonstrates to SEPUC’s reasonable satisfaction that sand and

gravel is not present in part or all of the Early Surrender Premises in sufficient quantities for
Tenant to sustain commercial mining operations on the pait or all of the Early-Surrender -
Premises to the Required Mining Depth'in accordance with the provisions of Sectionl1.4 above,
but City nevertheless desires to cause such portions of the Premises to be mined to the Required
Mining Depth, then City, at City's sole election, shall have the right to deliver.to. Tenant a written
notice:(the "Negotiation Trigger Notice™) indicating City's desire to caise such portions of the -
Premiscs to be mined to the Required Mining Depth If City delivers a Negotiation Trigger
Notice, then City and-Tenant shall negotiate in:good faith regarding possible modifications to the
financial terms of this: Lease. with the objectives of providing Tenant with sufficient financial
incentive to continue mining the applicable portions of the Premises to the Required Mining
Depth while taking into account City's interest in maximizing its financial returns and. other
benefits from this'Lease, Such’ negotiations shafl continue for so long 43 the Parties agree to
continue negotiating, but not less than sixty (60) days, If the Parties reach an agreement with:
respect to such' modifieations, SFPUC ‘and Tenant shall promptly prepare an-amendment to this
Lease memorializing such:agreement; which Lease amendment shall be-subject to the provisions
of Section 3. 1(¢) regarding Commission and Board of Supervisors approval. Upon approval of -
the Lease amiendment in accordance with Section 3.1(e) above, the Parties shall enter into such
Lease amendment. If SFPUC and Tenant do not reach an agreement with the sixty. (60) day -
period described above, or if approval of the proposed amendment is not received from the
Commission and Board of Supervisors following submittal by the General Managerin
accordance with Section 3.1(e), then City, at City's sole election, shall have the right to terminate
this Lease carly with respect to'the applicable portion(s) of the Early Surrender Premises and to
seck a replacement tenant for those portions of the Early Surrender Premises for which this Lease
is so terminated. City shall exércise such partial termination right by written notice to Tenant
given'not later than one hundred eighty (180) days after the date negotiations are suspended or
SFPUC reasonably determines that approval for a proposed amendment will not be timely

(c) gired Clos Plan, Reclamation a ratic pations. If
City exercises City's partial termination option under Section 11.5(a) or Section 11.5(b) above,
the provisions of Section 11.10 below shall apply. As soon as reasonably possible following
City's exercise of City's partial termination option, City shall notify Tenant in writing whether
City will require Tenant to prepare a Closure Plan in accordance with the provisions of
Section 11.10 below.
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(d) Permit er; A ith New Operator. If City exercises
City’s partial termination option under Section 11.5(a) or Section 11.5(b) above and seeks a
replacement tenant for the applicable portion of the Premises, the Parties shall cooperate in good
faith regarding any amendment of SMP 30 or this Lease required to permit transfer of the right to
conduct mining operations on the applicable portion of the Premises to the new operator and
retention by Tenant of the right to conduct mining operations on the balance of the Premises (if
applicable) and the right to operate the processing plants for materials from the Appetson Site:-
Any lease or other agreement with any replacement tenant shall require the replacement tenant to
conduct its operations in a mauner which does not interfere with Tenant’s activities under this.
Lease, as amended. Tenant will cooperatemtheorderlyu-ansltlonofmmmgoperatxomto the -
new operator, -

(¢)  Termination. The applicable portion of the Early Surrender Premises for
which this Lease is terminated under this Section 11,5 (the "Early Termination Premises”) shall
be deleted from the Premises under this Lease on the date on which Tenant’s obligations under
Section 11.10 below are satisfied with respect thereto (the "Early Partial Termination Date”);
provided, however, that Tenant shall remain liable for all of Tenant’s obligations which arose
with regard to the Early Termination Premises prior to such date and Tenant’s indemnification
obligations set forth in this Lease with regard to the Early Termination Premises shall survive
such deletion to the extent such obligations would have survived the termination or expiration of
this Lease. The Early Partial Termination Date shall be confirmed by the Parties in writing
following the occurrence thereof:

11.6 Dewatering Activities. Tenant shall have the right to conduct standard
dewatering operations in accordance with industry custom-and shall have the right to use and
dispose of ground water obtained in connection therewith, subject to the provisions of
Sectiog 11,7(g) below. Tenant may not sell any. water from the Premises to any third party -

w1thoutthepnorwnttenconsentofﬂ1eGenma1Managcr and the proceeds of any such sale shall
be included in Gross Revenues.

1.7 mwggg All matters provided for in this Section shall be in
accordance with the direction of, and to the satisfaction of, the General Manager. As a material
inducement to City to enter into this Lease, Tenant covenants with City as follows:

(@) MMM& Tenant shall not use or occupy any of
the Prem1ses orany Improvements, or permit the use or occupancy thereof, in any unlawful
manner or for any illegal purpose. Except as contemplated by or permitted by the Approved
Plans and Permits, Tenant shall not permit to be carried on any offensive, immoral, excessively
noisy or hazardous use of the Premises or any use in violation of the conditions of any certificate
of occupancy, permit, recorded document, or other restriction relating to the Premises. Tenant
shall take all precautions to eliminate immediately any nuisances or hazards relating to its
activities on or about the Premises or any Improvements permitted hereunder,
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(b)  Covenant Againgt Waste. Except.as expressly contemplated by or
permitted by the Approved Plans and Permits, Tenant shall not cause or permit any waste,
damage or injury to the Premises.

dispose of excess silt offsite, Tenant shall reuse or dispose of silt and other excess spoils on the
Premises in the following order of priority, in 2 manner that maximizes future water storage
capacity: (1) to create engineered levees scparating the water storage reservoirs contemplated in
the Alternative F Plan; (2) to create sloping benches, beaches and other amenities for public
recreation activities in the future qUAITY reservoirs; (3) as a last resort, to use as fill in the bottom
twenty-five (25) feet of the completed mining excavations.

(d) pvengnt to Comply w it Approved Mans. Tenant shall
comply with, and strictly abide by all the terms and provisions of, all Approved Plinsand .
Permits, Regulatory Approvals(s), approved specifications, recorded documents and instruments,
and other approvals and governmental consents relating to the Premises. Tenant shall not apply
for any permit or governmental approval relating to the Premises or Tenant’s use thereof, or any
amendment, modification, suspension or termination of any existing permit or governmental
approval; without having first obtained SFPUC’s prior written consent, which consent shall not

.
[

plocate and/or Re ties. Tenant shall have
the right to relocate and/or remove SFPUC Facilities which interfere 1 ith Tenant’s
operations provided that the cost of such removal and/or relocation shall be borne by Tenant and
further provided the removal and/or relocation of domestic water supply lines and other facilities
which do not exclusively serve the Premises shall be subject to the consent of the General
Manager, which consent shall not be unreasonably withheld. Any such relocation shall betoa
location and in accordance with plans and specifications approved in-advance by the General
Manager, and shall be performed at no cost to the City. The relocated SFPUC Facilities shall be
at least equal to or better than the replaced SFPUC Facilities in every respect. In the event that
City requests increases in the size of pipes or other enhancements, Tenant shall install such larger
pipes or enhancements so long as City pays the increased costs to Tenant resulting from such
increase in pipe size or enhancement. '

(0 Covenant g Protect SFPUC Facilities. At all times during the Term of
this Lease, Tenant shall take reasonable steps to protect the SFPUC Facilities located on the
Premises from any damage, injury or disturbance, If Tenant or any of its Agents or Invitees
damages, injures or disturbs any of the SFPUC Facilities, or any portion of the SFPUC Facilities
(including monuments), located on the Premises, Tenant shall immediately notify City of that
occurrence. City may, without limiting any of its other rights hereunder, take all action it deems
proper to repair such damage (including relocation of monuments) at Tenant’s sole expense.
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and east of the Premises. Tenant will not be permitted to pump water from Alameda Creek o
San Antonio Creek for quarry operations, -

()  Recvcled Water and Water Supply. To the extent of any deficiency in
the supply of water for aggregate processing on the Premises that is obtained through Tenant’s
dewatering operations, Tenant shall purchase any water used for aggregate processing on the

in areas where mining has been completed, but only with the consent of Tenant which consent
shall not be unreasonably Withh;ld, conditioned or delayed. '

®

Voata
2L

8. City reserves the continuing
ource and

irce 4! h 1=
hydrological studies of the Premises in conjunction with its

provide to Landlord copies of any reports or data generated by Tenant’s testing of water quality,
or any other test results or reports by Tenant relating to the Premises.

(k) Coyenant Aguinst Dumping. Apart from the authorized placement of silt
under the Approved Plans and Permits, Tenant shall Itot cause of permit the dumping or other
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disposal on, under or about the Premises of landfill, refuse, Hazardous Materials or other
materials that could pose a hazard to the human health or safety, wildlife, or the environment.

Tenant shall at its cost instali culverts, drain ditches and control barriers promptly wherever and
whenever, in the opinion of the General Manager, it becomes necessary to limit damage from
crosion.

(m)  No Tree Planting. Tenant shall not plant any trees on the Premises, nor
shall Tenant plant any other vegetation on the Premises except as otherwise expressly provided

for in the Approved Plans and Permits or in Plans and specifications or permits approved by the
City. :

_ @ Cov anti . Tenant shall not engage in or
permit any hunting, trapping or fishing on or about the Premises, except for hunting or trapping
for the purpose of controlling predators or problem animals by the appropriate use of selective
control techniques approved in advance by the General Manager and provided such hunting and
trapping is done in strict accordance with all applicable Laws. Whenever possible, all measures

10 event may Tenant use any prophylactic predator control measuges,

(@ Ch Herbicides an cides. Tenant shall comply with the
provisions of Section 308 of Chapter 3 of the San Francisco Environment Code (the "Pesticide
Ordinance") which (i) prohibit the use of certain pesticides on City property, (ii) require the
posting of certain notices and the maintenance of certain records regarding pesticide usage and
(iii) require Tenant to submit to the SFPUC an integrated pest management ("IPM™) plan that
(a) lists, to the extent reasonably possible, the types and estimated quantities of pesticides that
Tenant may need to apply to the Premises during the terms of this Lease, (b) describes the steps
Tenant will take to meet the City’s IPM Policy described in Section 300 of the Pesticide
Ordinance, and (c) identifies, by name, title, address and telephone number, an individual to act
as the Tenant’s primary IPM contact person with the City. In addition, Tenant shall comply with
Sections 303(a) and 303(b) of the Pesticide Ordinance,

(®»  Weed Control. Tenant shall not introduce any noxious weeds on or about
the Premises, and Tenant shall use reasonable efforts to control and manage noxious weeds
located in or on the Premises, )

(@  Maintenance of Roads and Watercourses. Except as contemplated by
or permitted by the Approved Plans and Permits, Tenant shall keep all roads on the Premises
Open as same now exist and are used, except as approved by City in writing, and shall not
interfere with travel on such roads by City’s officers, employees and agents who shall have the
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right to enter upon and pass through or across the Premises or any part thereof at any and all
times. Tenant shall maintain and keep in good repair all roads and water courses located in or on
the Premises, and shall at no time, in violation of the Approved Plans and Permits, cause
excessive dust or other detrimental factors affecting the agricultural and pasture lands and
livestock in the adjacent area. Tenant shall require that Tenant's vehicles, or vehicles of its
customers or contractors hauling gravel or quarry products from Premises are serviced regularly
to minimize oil leaks on the Premises. Tensant shall promptly and satisfactorily repair, or cause
to be repaired, any damage to roads located on the Premises or other City property caused by
operation thereon of its vehicles, or by vehicles of its customers hauling gravel or quarry
products from Premises. .

(r) Tenant shatl not burn any weeds, debris or
other substances on or abous the Premiscs. Tenant shall prepare, and update as appropriate, a fire
‘prevention program subject to City’s review and approval, which shall not be unreasonably.
withheld. ‘ SR

(8)  No Off-Road Vehicles. Tenant shall not use or permit the use of off-road
vehicles on any portion of the Premises except on existing roads and except to the extent
necessary and appropriate in accordance with Tenant’s quarrying activities,

(t) Restrictions on Heavy Equipment and aicles. . To prevent damage to
City's underground pipelines, Tenant shall strictly adhiere to the following restrictions when using
vehicles and equipment within twenty feet (207 of City's pipelines: s

()  The depth of soil cover over the tops of City's pipelines must be at
least three feet (3) for steel cylinder pipe and four feet (4) for reinforced pre-stressed concrete
cylinder pipe to accommodate the loading as defined below in item (i1). If any equipment with
axle loading exceeds the weight stated in item (ii) below or if the depth of soil cover is less than
stated above, Tenant shall submit to SFPUC for review and approval (which shall not be
unreasonably withheld), engineering calculations prepared by a registered civil engineer to
provide adequate protection of the pipelines showing that City's pipelines will not be adversely
affected.

(i)  The effects of vehicle and equipment loads to the pipe must not
exceed the effects of the "AASHO Standard H-10 Loading.” H-10 loading is defined as loading
caused by a two-axle truck with a gross weight of ten tons (20,000 lbs.), axles fourteen feet (14"
apart, and rear axle carrying 8-tons (16,000 lbs.). Tenant shall be responsible to provide SFPUC
adequate evidence that Tenant’s equipment and vehicles meet the foregoing requirements,

(i)  Tenant shall not use vibrating compaction equipment unless it first
obtains City’s written approval, which shall not be unreasonably withheld.

: (iv)  If the depth of the soil cover over the pipeline (determined by
potholing or other proof procedure) is less than the minimum stated in (i) above, unless an
alternate method is approved by City, all excavation and grading over the pipeline shall be
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performed manually. For any machinery equipment excavation and grading over and wuhm
twenty feet (20°) on each side of the centerline of the pipeline (measured on the surface), Tenant
shall submit a written proposal together with all supporting calculations and data to City for

@  Watershed Management Plan. Provided that they do not materially
interfere with Tenant’s quarrying operations allowed by the Approved Plans and Permits, Tenant

(W) Yy Ale] ! -, ¢ 1180
under the Lease, Tenant shall develop, maintain and when necessary implement a written plan or
plans for managing storm water, controlling waste water, storing and handling fuel-and
lubricants, and responding'to and giving SFPUC notice of emergencies sich as contamination
episodes, fire, carthquake and other required evacuations from the Premises; which plan or plans
shallbesubjecttotheapprovaloftheGencraIManager,whichaperalshallnotbe
unreasonably withheld or delayed. Tenant shall provide SFPUC with a draft water protection and
emergency response plan within thirty (30) days after the Efféctive Date. Priorto revising the
Wwater protection and emergency response plan, Tenant shall provide SFPUC with prior written
notice of the proposed revisions, and such revisions shall be subject to the approval of the
General Manager, which approval -shall not be unreasonably withheld or delayed.

1.8  Material Provided to SFPUC.

(@) At SFPUC's request, Tenant shail provide filter and drain material for the
SFPUC's Calaveras Dam Replacement Project in accordance with the gradation, quality and
pricing tables set forth in Exhibit C attached hereto, in the following estimated amounts:

Zone 2 (Downstream filter) — 180,000 cubic yards
Zone 2A (Filter) — 70,000 cubic yards
Zone 3 (drain) — 127,000 cubic yards

(b)  Fromtime to time during the Term of this Lease, at City’s request, Tenant
shall make available to City constraction contractors Products and Finished Products from
Tenant’s mining on the Premises to the extent such Product or Finished Product is available and
Tenant has not previcusly committed such Product or Finished Product to another customer.
Such materials shail be purchased by such contractors for cash at the rate then being charged by
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customers, City or City's construction contractors shall be charged the comparable rate that
Tenant charges to other customers for sales of such Product and Finished Product in similar
volumes within the last twelve (12) months. Upon City’s request, Tenant shall notify City of the
availability of the requested Product(s) or Finished Product(s) and the price of the Product(s).
Upon City’s written agreement as to the price, Tenant shall deliver the Produci(s) F.O.B. at the
Premises,

11.9  Maps apd Mining Plan. Tenant shall maintain and update not less than annually
detailed maps showing the extent of Tenant’s operations on the Premises and the depth of mined
excavation to date, and shall from time to time provide a copy of the latest such map to SFPUC
in accordance with the provisions of Section 17,4 below. Tenant shall also prepare and submit to
SFPUC an annual mining plan at the start of each Lease Year describing Tenant’s contemplated
activities for the coming Lease Year, including, without limitation, Other Improvements and
Other Alterations for which Tenant is seeking approval in accordance with Section 13,1(b)
below. ‘ :

‘ . (@ irement f Plan: : .
terms and conditions of this Lease, if, for any reason other than a default by Tenant, this Iease is-.
terminated with respect to part or all of the Premises prior to the expiration of the Term :
applicable to such portion of the Premises, Tenant shall submit to the lead agency an amended
reclamation plan in connection with closure of the applicable portion of the SMP 30 site pursuant
to SMARA (a "Closure Plan"), and the provisions of Section 11.10(b) below shall apply with
respect thereto. City, at its sole discretion, may waive the requirement for a Closure Plan in
written notice to Tenant, in which event the provisions of Section 11,10(c) below shall apply.

(b) - Closure Play. If City does not waive the requirement for submission of a
Closure Plan, Tenant and City shall cooperate in the submission and processing of a Closure
Plan, at Tenant's sole cost. City's Retained Discretion shall apply with respect to any revision to
the reclamation plan or SMP 30 required in connection therewith. Upon approval by City and
Alameda County of the Closure Plan, Tenant shall perform the reclamation work required
pursuzant to the Closure Plan and shall satisfy Tenant’s obligations under Article 27 of this Lease
with respect to the applicable portion of the Premises.

(c) mited K and Prorata Share of Costy. If City waives the
requirement for a Closure Plan, T shall be required to (i) complete the reclamation activity
under the then current reclamation plan which relates to the phase of mining completed prior to
the termination date, (ii) post, with Alameda County, a bond or other security for Tenant's Prorata
Share of costs of the remaining reclamation work under the current reclamation plan, as
calculated in accordance with Section 22.2(a) and (jii) satisfy Tenant's obligations under
Atticle 27 of this Lease with respect to the applicable portion of the Premises. Upon completion
of the required reclamation work and posting of the security, City shall not object to Alameda
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County’s return to Tenant of any other security posted by Tenant then being held by Alameda
County.

(d).  General Obligations. If this Lease is terminated carly with respect to part
or all of the Premises; Tenant shall promptly commence and diligently and expeditiously pursue
to completion Tenant's obligations under this Section 11.10, and shall in all events complete such
obligations by the date which is two (2) years after the date of approval by Alameda County and
City of the Closure Plan or, if applicable, the date which is two (2) years after the date City gives
Tenant written notice of waiver of the Closure Plan, Tenant's obligations under this Lease shall
continue other than with respect to that portion of the Premises for which this Lease was
terminated early.

12. MINIMUM REQUIRED IMPROVEMENTS; U'ITLITY LINE RELOCATION

121 inimumn Reguired yements. Upon commencement of the Extension
Term Tenant shall promptly seek and diligently pursue all permits required for the construction
of the Minimum Required Improvements listed on the attached Exhibit B (the "Minimum
Required Improvements™) (excluding site reclamation), and upon receipt of such permits .
following any required environmental review and subject to the City's Retained Discretion set
forth in Section 3.3(e) shall promptly commence and dili

- .- (&)  Generslly. If SFPUC elects to have the slurry cutoff wall installed prior to
the Revised SMP 30 Effective Date and the start of the Extension Term and prior to the date
Tenant is obligated to perform such work pursnant to Section 3.3(h) of this Lease, the provisions
of this Section 12.2 shall apply. Except as provided in Section 12.2(b) below, SFPUC shall
design the slurry cutoff wall and obtain all permits required for construction of the slurry cutoff
wall. Following any required environmental review and subject to the City’s Retained Discretion
set forth inﬁmﬁgn_ié(g)_,uponreceiptofsuchpemﬁts pursuant to this Section 12.2(a) or

Percentage Rent payments made by Tenant for the construction of the slurry wall (including
financing costs at the Improvement Interest Rate) until such time as Tenant's cost of the slurry
cutoff wall has been recovered by Tenant. If Tenant obtains approval by the City of Revised
SMP 30 and the Extension Term commences, (i) Tenant will repay the SFPUC for any sum
credited against Rent pursuant to the provisions of this Section 12.2(a), and (ii) Tenant will
reimburse SFPUC for SFPUC's cost of obtaining permits for the cutoff wall. The repayment and
reimbursement by Tenant will be made over a two-year period commencing on the Revised SMP
30 Effective Date, in equal monthly installments,
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(b)Tenant to Obtain Permits. Notwithstanding the provisions of the second
sentence of Section 12.2(a) to the contrary, prior to the date that is sixty (60) days after the
Effective Date, SFPUC shall have the right to ditect Tenant to design the slurry cutoff wall and
obtain all permits required for construction of the slurry cutoff wall on SFPUC’s behalf, and-
Tenant shall thereupon use reasonable and diligent efforts to design such cutoff wall and. obtain
such permits.. If SFPUC issues such a direction SFPUC shall reimburse Tenant for reasonable
costs actually incurred by Tenant to design such cutoff wall and obtain such permits within thirty
(30) days after receipt of invoices for such costs accompanied by appropriate documentation of
such costs, provided that no more than one invoice shalf be processed in any calendar month.
SFPUC shall have the right on written notice to Tenant to audit Tenant's books and records with
respect to such reimbursabie costs. If SFPUC directs Tenant to design the sturry cutoff wall and
obtain permits pursuant to the provisions of this Section 12 2(h), then, in-addition to the
foregoing obligation of SFPUC to reimburse Tenant for the cost of designing the slurry cutoff -
wall and obtaining the required permits, provided that the Reimbursement Conditions described
in Section 3. 3(hX(ii) above sre satisfied with respect to such work, thiere shall be credited against
payments.of Base Rent or Percentage Rent payments made by Tenant for the construction of the
sluiry wall (including financing costs at the Improvement Interest Rate) until such time as.
Tenant's cost of construction of the slurry cutoff wall has been recovered by Tenant through such
Rent credits combined with any reimbursement payments made by SFPUC as described in the
following sentence. In instances during the first two (2) Lease Years where Tenant is entitled to
credit its construction costs against Base Rent or Percentage Rent, but the costs to be so credited
exceed the Rent payable in the next succeeding monthly payment, SFPUC shall reimburse '
Tenant for such excess within thirty (30) days of the last day of the month in which the '
corresponding Rent credit is taken. If Tenant obtains approval by the City of Revised SMP 30
and the Extension Term comtnences, the désign and permit cost reimbursements made by
SFPUC pursuant to this Section 12.2(b) shall be added to the amounts to be repaid to SFPUC by
Tenant over the two year period following the Revised SMP 30 Effective Date as described in the
last two sentences of Section 12.2(a). R ; oo

12.3  Utility Lipe Relocation.

(@)  Relocation; Plans. Tenant shall relocate all utility lines on the Premises °
and, if applicable, Expansion Premises, as required to conduct mining operations, including but
not limited to the existing 36-inch water line currently located in the Expansion Premises (the
"Town Waterline"). . Such relocation shall be designed and performed in a manmer sufficient to
restore utility operations without interruption. In connection with this relocation work and the
ongoing use of portions of the Expansion Premises for SFPUC staging areas as set forth in
Section 2.3 above, Tenant shall also establish a new haul road parallel to the eastern boundary of
the Expansion Premises as genérally depicted in Exhibit A4 (the "Expansion Premises Haul
Road"). Prior to commencement of any work described in this Section 12.3(a) Tenant shall
submit to SFPUC for review and approval by the Assistant General Manager of SFPUC's Water
Enterprise Department, or his or her designee, all proposed construction plans for such work.
With respect to the Town Waterline, such proposed plans shall include, without limitation, items
such as: fabrication and installation of the pipelines, pipeline laying plans and profiles, material
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and equipment submittals, shop drawings, closure of the existing pipeline and appurtenances, and
testing, transition and start up of the relocated pipeline and appurtenances. With respect to
SFPUC's. Hetch Hetchy power line, such plans shall include, without limitation; sufficient
clearance, reasonable means for SFPUC access to the towers, and reasonable dust control -
measures during relocation. City's approval of plans for any proposed work shall not be. - -
unreasonably withheld, provided: that, if legally required, such approval shall be subject to.any
required environmental review and City's Retained Discretion set forth in Section 3.3(c): Such
work shall be coordinated between Tenant, SFPUC and SFPUC's contractors to ensure that each
such party is able to achieve its objectives for activities within the Expansion Premises,

acknowledge that the use of the Expansion Premises for s by SFPUC and its contractors as
described in Section 2.3 above has been negotiated to provide Tenant with the sccess it .
antjcipates will be needed to relocate the Town ‘Waterline, construct the Expansion Premises
Haul Road, and perform the other utility relocations as described above, without requiring further
action from SFPUC or its contractors to accommodate such activities. City shall make good faith
efforts to make available to Tenant those portions:of the Expansion Premises other than the
Reserved Expansion Premises required for relocation of the Town Waterline and the other utility
lines on the Expansion Premises promptly after the Revised SMP 30 Effective Date. and approval
of the Assistant General- Manager of SFPUC's Water Enterprise Department of the plans for the:
Town Waterline relocation and for the relocation of the other utility lines on'the Expansion
Premises, provided that such delivery does not interfere with the performance by SFPUC’s . -

be in accordance with SFPUC’s usual and customary practice, provided that such terms and
conditions shall be subject to the approval of Tenant and the General Manager, -

© 's Ri i Acceptance. City shall have access to Tenant's
consn'uctionsiteandtherighttoinspecttheworkperformedbyTenantanditscontractors and. .

aeccordance with City's usual and customary practice for accepting such work if, after inspection
by the by the Assistant General Manager of SFPUC's Water Enterprise Department, or his or her
designee, it is determined that the work has been performed in accordance with the plans
approved by SFPUC. If, after inspection by the SFPUC, it is determined that the work has not
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been so performed, City shall notify Tenant of any claimed deficiency. Thereafter, Tenant will
investigate and correct any deficient work prior to City acceptance. City’s right to access, inspect,
and approve changes and work shall not relieve Tenant or its contractors from any liability for
negligence, errors or omissions associated with the design and construction of the utility lines -
and appurtenances. Upon completion of construction on the relocated utility lines and
appurtenances, Tenant shall install above-ground markers identifying the location of the utility
lines and appurtenances. The location, type, and installation of markers and identifying
information on the markers shall be subject to the prior written approval of the SFPUC, which
shall not be unreasonably withheld. Not later than ten (10) business days after completion of -
construction of the relocated utility lines and appurtenances, Tenant shall furnish the SFPUC
with two (2) complete copies of final as-built drawings along with the auto-CAD digitized
version of the design plans and as-built drawings on compact disc.

124 Retained Discretion. City's Retained Discrétion shall apply to the wark to be
performed under this Article 12. '

13. TENANT'S STRUCTURES, IMPROVEMENTS AND INSTALLATIONS
131

(2)  Material Improvements. Except as contemplated by or permitted by the
Approved Plans and Permits, Tenant shall not construct or install any Material Improvements nor
make or permit any Material Improvement Alterations in, to or about the Premises, without
SFPUC's prior written consent in each instance, which consent shall be through its General
Manager or his or her designee, following any required environmental review and subject to
City's Retained Discretion set forth in Section 3.3(¢), and which shall not unreasonably be
withheld. The reasonablenéss of the General Manager's actions shall be considered in light of
SFPUC's operation of its facilities as well as the SFPUC's future use of the Premises and adjacent
property. for water storage and public recreational usés and City’s Retained Discretion. Subject to
the General Manager’s consent as provided above, any permitted Material Improvements or
Material Improvement Alterations shall be done at Tenant's sole expense (i) in strict accordsnce
with plans and specifications approved in advance by City in writing, (ii) by duly licensed and
bonded contractors or mechanics approved by SFPUC, (iii) in a good and professional manner,

* (iv) in strict compliance with all Laws and approved permits, and (v) subject to all other

- conditjons that SFPUC may reasonably impose, including, without limitation, provision of such
completion security as is acceptable to SFPUC. In no event shall the construction or installation
of any such Material Improvements or the making of any Material Improvement Alterations
impair the use or operation of facilities owned and/or operated by SFPUC, or any portion thereof,
or SFPUC access thereto, Prior to the commencement of any work on the Premises to construct
any permitted Material Improvements or make any permitted Material Improvement Alterations,
Tenant, at its sole expense, shall procure all required permits and approvals and shall promptly
upon receipt deliver copies of all such documents to SFPUC. No material change from the plans
and specifications approved by SFPUC may be made without SFPUC’s prior consent, which shall
not be unreasonably withheld. SFPUC and its Agents shall have the right to inspect the course of
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such construction at all times. Upon completion of such Material Improvements or Material
Improvement Alterations, Tenant shall furnish SFPUC with a complete set of final as-built plang
and specifications.. Tenant shall pay to SFPUC an administrative fea equal to SFPUC's actual
costs in reviewing the plans and specifications and preparing any documentation relative to any

~ (b) . Other Improveipents. Except as contemplated by or permitted bythe
Approved Plans and Permits, Tenant shall not construct or install any Other Improvements nor.
make or permit any Other Alterations in, to or about the Premises, without SFPUC's prior
consent in each instance, as described below. : : S

i. Annual Minipg Plan,

1. As set forth in Section 11.9, Tenant shall prepare and submit to
- SFPUC an annual riining plan at the start of eacli Legse Year
describing Tenant's comtemplated activities on the Prémises for the
Alterations for which Tenant is seeking approval. '

2. Within 45 days of its receipt of the annual mining plan, the SFPUC
shall review the annual mining plan and the related activities and
provide its written response. Such response shall include the-

following information;: - . - - - . :

a. Theitems in thé planthat areapproved(wbichmay take the
. form of a statement that all items are approved except for
the items referenced in clauses (b) and (¢) below);

b. The iterns in the anmual mining plan thiat aré not approved,
in the General Manager's. reasonable discretion, and the
reasons for such disapproval;

c. The items in the annual mining plan that thé Generat
- Manager reasonably determines have material significance
to any facility owned and/or operated by SFPUC or to
SFPUC water system operations in general; which iterns
shall be reviewed and, if approved, implemented according
to the terms of Section 13.1(a) above as if such items were
Material Improvements or Material Improvements
Alterations. _ '
3. Such response shall be made through the SFPUC’s General
Manager or his or her designee, following any reiquired
environmental review and subject to City's Retained Discretion set
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forth in Section 3.3(e).

4, If SFPUC does not communicate its approval or disapproval of any
itemn in the annual mining plan by the date that is 45 days from the
SFPUC’s receipt of the annual mining plan, such item shail be
deemed approved..

5. Tenant shall not implement any item in an annual mining plan that
has not been approved by the SFPUC or otherwise deemed
approved.

ii. Midyear Updates 1o Mining Plan.

1. Tenant shall be entitled to petition the SFPUC for review of mining
plan updates during the year in instances where Tenant believes
that the activity or activities described in the update cannot wait for
thenextanmmlrevwwprocess

2. Appmiral of midycaf updates to the annual mining plan shall
proceed accordmg to the same review and approval provisions as
the anmual tining plan.

iii. General Provisions. '

1. Subject to SFPUC approval as described in this Section, all
penmttedOtherImprovemmtsorOthcrAltemuonsshallbedone _
at Tenant's sole expense, in a good and professional manner and in
strict compliance with all Laws and approved permits.

2. The reasonableness of the SFPUC's actions in approvingor =~
disapproving any item in the annual mining plan shall be '
considered in light of the SFPUC's operation of its facilities as well
as the future vse of the Premises and adjacent property for water
storage and public recreational uses and City's Retained Discretion.

3. Any ongoing activities that were approved by SFPUC in a prior
annual mining plan and that are proposed to be continued in a
subsequent year in the same manner as previously described may

- be noted as such in the subsequent annual mining plan and shall .
not be subject to further review and approval except to the extent
that (A) such activities diverge from the previously approved
description or (B) the General Manager reasonably determines that
the continuation of such activities has material significance to any
facility owned and/or operated by SFPUC or to SFPUC water
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System operations in genera} as described in
Section 13. 1(bXX2)(c). -

or affixed to the Premises by or on behalf of Tenant pursuant to the terms and limitations of
Section 13.1 above other than office facilities, sales facilities, scales, the asphait, concrets and
Veyance and processing equipment ("Tenant's
Plants and Equipment") shall be and remain City's property, Upon the Expiration Date of any

which are herein called "Tenant’s Personal Property™) shalt be and remain the property of Tenant
and may be removed by it subject to the provisions of Secti -1(b) hereof. At least ten (10)
days prior to delinquency, Tenant shal] pay all taxes levied or assessed upon Tenant's Persopal
Property and, upon request, shall deliver to SEPUC satisfactory evidence of such payment.

14, P NTEN.

alterations to the Premnises or any adjoining Property (including, without limitation, access roads,
utilities and other infrastructure serving the Premises), nor shall City be liable for any portion of
the cost thereof. Tenant shall make all repairs and replacements, interior and exterior, structural
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as well as non-structural, ordinary as well as extraordinary, foreseen and unforeseen; that may be
necessary to maiutain the Premises and any permitted Improvements at all times in clean, safe,
attractive and sanitary condition and in good order and repair, to City’s reasonable satisfaction, in
compliance with the Approved Plans and Permits and with applicable Law, If any portion of the
Premises or any of City's property located on or about the Premises is damaged by any of the
activities conducted by Tenant or its Agents or Invitees hereunder, Tenant shall immediately, at
its sole cost, repair any and all such damage and restore the Premises or City's property to its -
previous condition, - )

142 Maintenance of Fences. Tenant shall construct and maintain in good condition
and repair throughout the Term a fence, subject to City's approval, along or about the property
line of the Premises. Gates at all entrances to the Prerises shall be kept locked and secured
when Tenant's employees are not on site. ' -

14.3  No Right to Repair and Deduct. Tenant expressly waives the benefit of any
existing or future Law or judicial or administrative decision that would otherwise permit Tenant
to make repairs or replacements at City’s expense, of to terminate this Lease because of City's
failure to keep the Premises or any adjoining property (including, without limitation, access
roads, utilities and other infrastructure serving the Premises) or any part thereof in good order,
condition: or repair, or to abate or reduce any of Tenant's obligations hersunder on account of the
Premises or any adjoining property (including, without limitation, access roads, utilities and other
infrastructure serving the Premises) or any part thereof being iti need of repair or replacement.
Without limiting the foregoing, Tenant expressly waives the provisions of Catifornia Civil Code
Sections 1932, 1941 and 1942 or any similar Laws with respect to any right of Tenant to
terminate this Lease and with respect to any obligations of City for tenantability of the Premises
and any right of Tenant to make repairs or replacements and deduct the cost thereof from Rent.

15. UTILITIES

15.1 Utiliteg. City has no responsibility or liability of any kind with respect to any
utilities that may be on or about the Premises. Tenant has the sole responsibility to locate such
utilities and protect them from damage. Tenant shall mske all arrangements directly with the
utility companies for, and shall pay for, any and all utilities and services furnished to or used by
it, including, without limitation, gas, electricity, drinking water, sewage, telephone service and
trash collection, and for all deposits, connection and installation charges; provided, Tenant agrees
that it shall purchase all drinking water and electricity necessary for its operations from City
unless and to the extent City is unwilling or unable to provide same to Tenant.

152 Nop-Potable Water; Recvcled Water. As of the date this Lease is executed,
sufficient non-potable water supplies exist on Premises for aggregate processing operations. To
the extent that onsite non-potable water supplies are unavailable for aggregate processing
operations, and recycled water becomes available for such purposes, Tenant shall be required to
use such recycled water supplies to the extent of any deficiency in naturally.occurring water
supplies on the Premises, provided that the quality of recycled water is suitable for use in sand
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153  Repair and Maintenance. The Parties agree that any and all utility
improvements shall be subject to the provisions of Section 13.] and that such improvements
shall be deemed part of City's real property, and not personal property or trade fixtures of Tenant.

Alameda County Health Department, the policies and directives of the SFPUC or its sl1CCessor,
and California Health and Safety Code 88 4450 and 4458), disabled accessibility including,
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without limitation, the Americans with Disabilities Act, 42 U.S.C.S. §§ 12101 gt seq. and

Title 24 of the California Code of Regulations, all present and future Environmenta] Laws, and
the Surface Mining Control and Reclamation Act of 1977 and any state and local ordinances
enacted pursuant thereto, The Parties acknowledge and agree that Tenant's obligation to comply
with all Laws as provided herein is a material part of the bargained-for consideration under this
Lease, Tenant's obligation under this Section shall include, without limitation, the responsibility
of Tenant to make substantial or structural repairs and alterations to the Premises (including any
Improvements), regardliess of, among other factors, the relationship of the cost of such repairs
and alterations to the Rent under this Lease, the length of the then remaining Term hereof, the
relative benefit of the repairs to Terant or City, the degres to which such repairs and alterations
may interfere with Tenant's use or enjoyment of the Premises, the likelihood that the Parties
contemplated the particular Law involved, and whether the Law involved is related to Tenant's
particular use of the Premises. Withiout limiting the other provisions hereof; no occurrence or
situation arising during the Term; nor any present or future Law, whether foreseen or unforeseen,
and however extraordinary, shall relieve Tenant from its obligations hereunder, o, exceptas.
provided in Section 3.3(i) and Article: 20, shall give Tenant any right to terminate this Lease in
whole or in part or to otherwise seek redress against City. Tenant waives any rights now or
hereafter conferred upon it by any existing or future Law to terminate this Lease, to receive any
abatement, diminution, reduction or suspension of payment of Rent, or to compel City to make
any repairs to comply with any such Laws, on account of any such occurrence or situation.

172  Regulatory Approvals.

, (@)  Responsible Party: Tenant understands and agrees that Tenant's use of
the Premises will require authorizations, approvals or permits froin governmentat regulatory
agencies with jurisdiction over the Premises, which may include, but shall not be limited to, the
County of Alameda, California Department of Fish & Game, Californis Division of Mines &
Geology, California Regional Water Quality Control Board, and the U.S. Army Corps of
Engineers. Tenant shall be solely responsible for obtaining any and all such Regulatory -
Approvals except to the extent such Regulatory Approvals arise or result from Pre-Existing
Pollution Conditions or from acts or omissions of the City, its Agents, or its Invitees relating to
work for the City's utility installations or facilities other than the quarry. Tenant shall not seek
any Regulatory Approval without first obtaining the written consent of the SFPUC. Throughout
the permit process for any Regulatory Approval, Tenant shail consult and coordinate with
SFPUC in its efforts to obtain such permits. However, Tenant shall not agree to the imposition
of conditions or restrictions in connection with its efforts to obtain a permit from any regulatory

* agency if City is required to be a co-permittee under such permit or the conditions or restrictions

could create any obligations on the part of City whether on or off of the Premises, unless in each
instance City has previously approved such conditions in writing in City's sole and absolute
discretion. No approval by City shall limit Tenant's obligation to pay all the costs of complying
with such conditions. Tenant shail bear all costs associated with applying for, obtaining and
maintaining any necessary or appropriate Regulatory Approvals and shall be solely responsible
for satisfying any and all conditions imposed by regulatory agencies as part of a Regulatory
Approval. Tenant shall comply with any and all conditions or restrictions imposed by regulatory
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anyﬁning qr an to.be done, ' the es an voments Permitted
hereunder that would create any unusual fire

requirements.of any policies of public liability, fire or other policies of insurance at any time in
fomewdthmspecttothermisesandanyInmrwemenmasmqlﬁwdherelmder.

174 Reports and Communjeations. () Within ninety (90) days following the
expiration of each Lease Year, Tenant shall submit to City a report detailing progress of

18.1 Encumbrance diord's Fee In The fbllowi.ng provisions shall apply
notwithstanding anything to the contrary contained in this I ease,

68
Sunol Quarry SMP 30 Lease 23009 FINAL.doc




() Encumbrance by City. To the extent permitted by applicable Law, City
may at any time sell or otherwise transfer or encumber its fee estate in any portion of the
Premises provided that (i) any such sale or Encumbrance shall be subject and subordinate to ail
of the terms of this Lease and the leasehold estate created hereby, (ii) the right of possession of
Tenant to the Premises shall not be affected or disturbed by any such sale or Encumbrance, or by
the exercise of any rights or remedies by any purchaser or Enciumbrancer arising out of any
instrument reflecting such sale or Encumbrance so long as no Event of Default or Unmatured
Event of Default is outstanding hereunder. '

-~ 'Epcumbrance By Tenant. Tenant shall not under any circumstances
whatsoever Encumber in any manner the Premises, the SFPUC Facilities, City's estate in the
Premises or any adjoining property, City's interest under this Lease, or any portion thereof,

(c)  Leasehold Fncumbrances. Without limiting Article 21 hereof, Tenant
shall not Encumber this Lease, or assign or pledge assignment of the same as security for any
debt, without first obtmmng the written consent of Clty. which City may gwc or mthhold in its
sole discretion. '

19. DAMAGE OR DESTRUCI’ION..

. In ements, hthccaseofdamagetoor
destruction of the Premises or the Improvemmts by fire or any other casualty including .
earthqueke or land slides, whether insured or uninsured, Tenant shall, at its mlecostandmth :
reasonable promptness and diligence, restore, repair, replace or rebuild the Premises and
Improvements to a satisfactory condition as required by applicable Laws.

19.2 Waiver. The Parties understand and agree that the foregoing provisions of this
Section are intended to govern fully the rights and obligations of the Parties in the event of
damage or destruction to the Premises or Improvements, and City and Tenant each hereby waives
and releases any right to terminate this Lease in whole or in part under Sections 1932.2 and
1933 .4 of the Civil Code of California or under any similar Laws now or hereafter in effect, to
the extent such rights are inconsistent with the provisions hereof.

20. EMINENT DOMAIN

201 General. If during the Term or during the period between the execution of this
Lease and the Commencement Date, any Taking of all or any part of the Premises or any interest
in this Lease occurs, the rights and obligations of the Parties hereunder shall be determined
pursuant to this Article. City and Tenant intend that the provisions hereof govern fully in the
event of a Taking and accordingly, the Parties each hereby waives any right to terminate this
Lease in whole or in part under Sections 1265.120 and 1265.130 of the California Code of Civil
Procedure or under any similar Law now or hereafter in effect.

20.2 Total Taking: Automatic Termination. If a total Taking of the Premises occurs,
then this Lease shall terminate as of the Date of Taking.
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203 Takj 1 n ate,

(b)  Either Party electing to terminate under the provisions of this Article 20
shall do so by giving written noticetotheotherPartybefore or within thirty (30) days after the
DatcofTaking,andthemafterthisLeaseshaﬂtcrminateuponthelaterofthethirﬁethdayaﬂcr
- such written notice is given or the Date of Taking,
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20.4 Temporary Takings. Notwithstanding anything to contrary in this Section, if a
Taking occurs with respect to all or any part of the Premises for a limited period of time not in
excess of three hundred sixty-five (365) consecutive days, this Lease shall rernain unaffected
thereby, and Tenant shall continue to pay Rent and to perform all of the terms, conditions and
covenants of this Lease. In the event of such temporary Taking, Tenant shall be entitled to
receive that portion of any Award representing compensation for the use or occupancy of the:
Premises during the Term up to the total Rent owing by Tenant for the period of the Taking, and
City shall be entitled to receive that portion of any Award attributable to the Percentage Rent
City would bave received but for the Taking: City shall be entitled to receive a portion of the .
Award related to its fee and leasehold interests in the Premises; including any loss of revenue.

21.  ASSIGNMENT AND SUBLETTING
211 ' n

(®  Iranpsfers. Tenant shall not directly or indirectly (including, without
limitation, by merger, acquisition or other transfer of any controlling interest in Tenant),
voluntarily or by operation of Law, (i) sell, assign, encumber, pledge or otherwise transfer any
part of its leasehold estate hereunder (collectively, "Assignment™, or (i) permit any portion of
the Premises to be occupied by anyone other than itself, its Agents, employees or Invitees, or
sublet any portion of the Premises (collectively, "Sublease” and collectively with Assigninent,
"Transfer”), without the prior written consent of City, acting by and through the General Manager
or, to the extent required, acting through the Commission or Board of Supervisors, in each .
instance. City shall not unreasonably withhold, condition or delay its consent to any such
Transfer, provided that in all events such Transfer shall be subject to the conditions of this -
Aticle 21. . In determining whether to consent o a Transfer, City shall consider the proposed
transferee’s financial ability, mining experience, ability to comply with all of the i
provisions set forth in this Lease, as well as any other matters permitted by applicable Law.
Tenant understands and agrees that the City is relying on Tenant's financial ability, mining
experience, andintqestintheAppersonImseandExisﬁngAgreemeqts in granting this Lease.
For any Assignment, the proposed transferee must demonstrate to City’s reasonable satisfaction
that it (A) is as capable as Tenant, financially and otherwise, of performing each of Tepant’s
obligations under this Lease, the Apperson Lease, the Existing Agreements and any other
documents to be assigned, and (B) is subject to the jurisdiction of the courts of the State of
California. Any Transfer without City’s prior written consent shall be voidable at the option of
City in its sole discretion and the GeneralManage:shallhavetherighttoimmediatclytcrmiuate
this Lease by sending written notice to Tenant. :

(b)  Transfer Fee. Tenant agrees and understands that the intent and purpose
of this Lease is to allow for use of the Property as provided in Section 11.1, and not for the
purpose of creating an investment in property. Except as provided in Section 21.9 and
Section 21,10 below, any Transfer of this Lease, including but not limited to any Transfer to an
Affiliate of Tenant, shall be subject to the payment of a transfer fee in the amount of One Million
Five Hundred Thousand Dollars ($1,500,000) (the "Transfer Fee™), and City may condition any
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consent to such a Transfer on the receipt of the Transfer Fee. The Parties agree that the Transfer
Fee is not a penalty, is a material part of the consideration for this Lease, and Landlord would not
enter into this Lease without the Transfer Fee,*© ' '

(© significant € hanges: Statement of Owners ,
corporation, partnership, limited liability company, or other entity, any dissolution, merger,
consolidation or other reorganization of Tenant, or the sale or other transfer of a controlling
percentage of the stock or ownership interest of Tenant, or any issuance or transfer of beneficial
interests in Tenant, directly or indirectly; in one or more transactions, that results in-a change in
the control of Tenant, or the sale of fifty, percent (50%) or more of the value of the assets.of
Tenant, shall be deemed a Transfer for purposes of this Lease. The phrase "controlling
percentage” shall mean the ownership of, and the right to vote; stock or ownership interests .
constituting at least fifty percent (50%) of the total combined voting power of all classes of stock
or ownership interests that are outstanding and "control” shall mean direct or indirect ownership
of fifty percent (50%) or more of all of the voting stock of such corporation or fifty percent
(50%) or more of all the legal and equitable interest in any other type of business entity. Any
such sale, transfer or other convéyance shall be considered on a cumulative basis, such that”
multiple transactions shall result in a "Transfer” if and when the fifty percent (50%) threshold is
met when compared to the asset, stock or ownership interests of Tenarit on the Commencement
Date. Tenant shall notify City within thirty (30) days following the transfer of any stock in
Tenant, or any reorganization or alteration in ownership interests in Tenant. At such time or-
times as SFPUC may requést, Tenant shall furnish SFPUC with a statement, certified as true and
correct by an officer of Tenant, setting forthi all of the constituent sharcholders, partners or
members, as applicable, and holders of beneficial interests, of Tenant and the extent of their
respective holdings. Tenant's fiimishing of such information shall not relieve Tenant from
liability for its failure to comply with thie provisions of this Lease, This provision shall be read
broadly in a manmner s6 as to prevent Tenant’s owners from attempting to transfer ownership or-

- control of the corporation without the payment of the Transfer Fee, '

desires to enter into an Assignment or a Sublease, including but not limited to any transfer for
which Landlord’s consent is not required hereunder, then Tenant shall give written notice (a
"Notice of Proposed Transfer™) to City of its intention to do so. Along with any Notice of
Proposed Transfer, Tenant shall deliver to City a deposit of Two Thousand Dollars ($2,000)
toward City’s processing costs, as described in Section 21,7 below. The Notice of Proposed
Transfer shall identify the proposed transferee and state the terms and conditions under which
Tenant is willing to enter into such proposed Assignment or Sublease, including a copy of the
proposed Assignment or Sublease agreement redacted to delete financial terms. Tenant shall
provide City with financial statements for the proposed transferee, a statement of the proposed
transferee’s relevant experience, a description of the proposed use of the Premises by the
proposed transferee, an exact copy of all instruments and other legal documents involved in
effecting the proposed transfer including, as applicable, the agreement of sale, transfer, or
equivalent (redacted to delete financial terms), and such additional information regarding the
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proposed transfer as City may reasonably request. Without limiting the foregoing, for any
proposed Assignment of the Lease Tenant shall provide the City with the following:..

(i)  all instruments and other legal documents involved in effecting the proposed

assignment of the Apperson Lease and the Existing Agreements inchiding the agreement
of sale, transfer; or equivalent (redacted to delete financial terms);

(ii)  all instruments and legal documents involved in effecting any proposed transfer or
assignment of SMP 30 (as revised, if applicable) and SMP 17 (as revised, if applicable)
including any agreements for assignment, assumption; or cqmvalent (redacted to de.lete
financial terms); and

(iv) all instruments and legal documents required to comply. with the provisions of

All of the foregoing shall be subject to the review and consent of the City, acting through the
General Manager whxch consent shall not be unreasonably withheld, delnyed or conditioned.

21.2«!l gty_'ﬂw- Wlthmtwenty(ZO)busmess days after City’s receipt of thc :
Notice of Proposed Transfer, the documents referred to in Section 21.2 and any additional -
information requested by City (the "Response Period™), City.shall, by written notice, inform
Tenanlwhetherornotxtmwxﬂmgtocomenttothcproposedu'ansfer If City consents to the
proposed transfer, then Tenant shall be entitled for a period of ninety (90) days to enter into such
" Assignment o Sublease with the party identified in the Notice of Proposed Transfer (sometimes
referred to herein ag the "Peimitted Transferee”) and on the terms and conditions set forth therein
and, except as provided in Sections 21.9 and 21.10, upon payment of the Transfer Fee. ..
Notwithstanding the foregoing, if any Event of Default or Unmatured Event of Default by Tenant
is outstanding hereunder at the time of Tenant’s Notice of Proposed Transfer, theni City may elect
nottorespondtoTenantsNotmeandmaypursueanynghtaorrcmed.icsltmayhavehercunder
oratl.awormeqmty .

214 _@Q@m AnyTransferofthmlzaselsfurthcrsubjecttothesausfacuonofthe

following conditions precedent, each of which is hereby agreed to be reasonable as of the date
hereof:

@ all instruments and other legal documents involved in effecting the
Transfer (inciuding the agreement of sale, transfer, or equivalent (fedacted to delete financial
terms) as applicable), the assignment of the Apperson Lease and the Existing Agreements (in the
event of an Assignment of this Lease), the transfer or assignment of SMP 30 (as rev1sed, if
applicable), and/or SMP 17 (as revised, if applicable), and the compliance with Section 21.7,
shall have been submitted to City for review, City shall have approved such documents, such
documents shall have been shall be executed by Tenant, the Transferee and any required third
parties, and copies or duplicate originals thereof shall have been delivered to the City;
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(i) for any Assignment, SMP 30 (as revised, if applicable) and SMP 17 (as
revised, if applicable) shall have also been transferred, or will be transferred concurrently, to the
Transferee and Tenant shall provide City with evidence thereof;

(iif) - there shall be no Event of Default or Unmatured Event of Default on the
part of Tenant under this Lease or any of the other documents or obligations to be assigned to the
proposed transferee;

: (iv) the proposed transferee (A) is subject to-the jurisdiction of the courts of
the State of California, and (B) in the event of an Assignment, has demonstrated to City’s -
reasonable satisfaction that it is capable, financially and otherwise, of performing each of
Tenant’s obligations under this Lease, the Apperson Lease, the Existing Agreements and any
other documents to be assigned. . |
Notwithstanding the foregoing or any other provision of this Article 21 to the contrary, in no
event will the City be required to approve any Assignment if (i) the proposed Assignment is in
connection with any transaction for the purposes of syndicating the Lease, such as a security,
bond or certificates of participation financing (as determined by City in its sole discretion) but
expressly excluding the trading of shares on the open market or (ii) the proposed assigneeis
forbidden by applicable Law from transacting business. or entering into contracts with City. -

215  [Effect of Transfér. No Sublease or Assignment by Tenant nor any consent by
City thereto shall relieve Tenant, of any obligation to be performed by Tenant under this Lease.
Any Sublease or Assignment that is niot in compliance with this Article shall, at City’s option in
its sole discretion, be void and, at City's option, shall constitute a material Event of Default by
Tenant under this Lease. . The acceptance of any Rent or other paymients by City from a proposed
Transferee shall not constitute consent to such Sublease or Assignment by City or a recognition
of any Transferee, or a waiver by City of any failure of Tenant to comply with this Article.

21.6- Assumption bv Transferee. Each Transferee shall assume ail obligations of
Tenant under this Lease and shall be and remain liable jointly and severally with Tenant for the
payment of Rent, and for the performance of all of the terms, covenants and conditions to be
performed by Tenant under this Lease (provided that, in the case of a Sublease, the subtenant
shall only be responsible for such obligations which apply with respect to the sublet portions of
the Premises and the term of the Sublease, or which arise as a result of the subtenant’s use of the-
sublet premises or other areas of the Premises, including any provisions which are generally
applicable to contracts for the use of City or SFPUC property). No Assignment shall be binding
on City unless Tenant or Transferee shall deliver to City, within thirty (30) days after Tenant
entered into such assignment, a counterpart of the assignment agreement and an instrument in
recordable form that contains a covenant of assumption by such Transferee satisfactory in
substance and form to City, and consistent with the requirements of this Article, and a copy of
the assignment of the Apperson Lease and the obligations under the Existing Agreements,
However, the failure or refusal of such Transferee to execute such instrument of assumption shall
not release such Transferce from its liability as set forth above. The form of such instrument of

74
Sunol Quamry SMP 30 Lease 123009 FINAL doc



assignment shall be subject to City's approval, which approval shall not be tnreasonably
withheld, conditioned or delayed.

21.7 Processing Costs. Tenant shall reimburse City for legal expenses reasonably
incurred by City in connection with City's review of the proposed Transfer and the :
documentation required in connection therewith and for any other reasonable costs that may be .
incurred by City in connection with any proposed Transfer, including, without limitation, the
costs of SFPUC's administrative time and the costs of making investigations as to the
acceptability of the proposed: transferee. If City's actual costs incurred in connection with the
review of the proposed transferee, the proposed Transfer and related documentation exceed the.
amount of the deposit previously paid by Tenant, Tenant shall pay City the amount of the excess
within fifteen (15) days of City’s written request therefor, accompanied by reasonable written -
evidence of such costs, and if City's costs are less than the amount of such deposit, City shall
promptly refund to Tenant any overpayment. . .

21.8 . Indemnity for Relocation Benefits. Without limiting Section 21.6, Tenant shall
cause any Transferee to expressly waive entitlement to any and all relocation assistance and
benefits in connection with.this Lease. Tenant shall Indemnify City and the other Indemnified
Parties for any and all Losses arising out of any relocation assistance or benefits payable to any
Transferee.

Operator. The Parties to this Lease intend that, if SMP 30 is revised and this Lease is amend

to permit the operation of a ready mix concrete plant anid an asphalt plant on the Premises, the-
Tenant named herein shall conduct operations as the operator of the asphait plant to be located on
the Premises. So long as Tenant is the operator of an asphait plant on the Premises from the date
the first such plant is established, Tenant, in Tenant’s sole discretion (but subject to the
requirements of this Article 21 other than Section 21.1(b), including without limitation

_ Section 21.2 and Section 21.3), may from time to time during the Term of this Lease sublease
portions of the Premises to third parties for the purpose of conducting the operations permitted -
under this Lease (other than the operation of the asphalt plant which is to be operated by Tenant)
(each such Sublease, a "Permitted Sublease” and the subtenant under each Permitted Sublease, a
"Permitted Subtenant”). The financial terms of a Permitted Sublease between Tenant and the
Permitted Subtenant shall niot be subject to review and/or approval by City. Further, Tenant may
entér into a Permitted Sublease with Existing Operator for portions of the Premises, subject to
the requirements of this Article 21, provided that if Existing Operator provides a written
representation to the City that it has the financial and operational capability to fulfill the
obligations of this Lease which are to be performed by Existing Operator under the Sublease,
Existing Operator shall not be required to provide financial statements or a statement of its
relevant experience as otherwise required under Section 21.2. Permitted Subleases shall not be
subject to a Transfer Fee, provided that if suci a Sublease is entered into prior to the
establishment of the asphalt batching plant, and Tenant does not later operate such plant from
and after the first date such a plant is established on the Premises, then upon notice from City the
Transfer Fee shall be payable in the amount of $1,500,000 plus imputed interest at a rate of 3%
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per annum from the effective date of the Sublease in question to the date-of payment. In no event
shall Tenant assign to any other entity the primary responsibility for (i) constructing the
Minimum Required Improvements or (ii) performing the utility relocations described under
Section 12.3(c). Notwithstanding the foregoing, a Sublease will be deemed a Transfer for
purposes of Section 21.1(b) in any instance where Tenant does not continue to be a point of
contact for City dunng the term of such Sublease in coordimating activities on the Premises and
otherwise ensuring compliance with the requirements of this Lease. ‘

21.10 _Certain Affiliate Transfers Exempt from Transfer Fee. If at any time during
the Term of this Lease Tenant Transfers this Lease to an Affiliate, such Transfer shall not be
subject to-a Transfer Fee, provided that such Affiliate remains an Affiliate of the entity
comprising Tenant at the time of the Transfer (as such Tenant entity is owned and constituted on
the date of the Transfer) for the term of the Sublease or, in the case of an Assignment, for the
balance of the Term of this Lease. If at any time during the term of this Lease the relatioriship
changes between Tenant and any Affiliate to whom Tenant has Transferred this Lease or between
Tenant and any Affiliate then subleasing all or any portion of the Premises from Tenant, such
that such party is no longer an Affiliate of Tenant (as such Tenant entity is owned-and constituted
on the date of the Transfer), then the Trarsfer Fee shall be payable withir r.hm:y (30) days after
the date of such change in the relationship.

22. DEFAULT REMEDIES

22.1 M Any of the followmg shall constitute an event of default
("Evenl: of Dcfault") by Tenant hcrclmdcr

: (a) Rent AnyfaﬂuretopaymyRentorothermnnsasandwhcndue and the
connnuauon of such failure for a period of tenr (10) days after the same is due;

(b) Vacatlon or Abandonment. Any vacation or abandonment of the -
Premises for more than fourteen (14) consecutive days; )

(¢)  Bankruptcy, The appointment of a receiver to take possession of all or
substantially all of the assets of Tenant, or an assignment by Tenant for the benefit of creditors,
or any action taken or suffered by Tenant under any insolvency, bankruptcy, reorganization,
moratorium or other debtor relief act or statute, whether now existing or hereafter amended or
enacted, if any such receiver, assignment or action is not released, discharged, dismissed or
vacated within sixty (60) days;

(@)  Insurance. Tenant fails to maintain any insurance required to be
maintained by Tenant under this Lease, which failure continues without cure for five (5) business
days after written notice from SFPUC;

()  Transfer. Tenant suffers or permits a Transfer of this Lease or any
interest therein to occur in violation of this Lease or suffers or permits a Significant Change to
occur in violation of this Lease,
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M Covenants, Conditl ! sentations. Any failure to perform or
comply with any other covenant, condition or representation made under this Lease, including
without limitation the failure to obtain and maintain all requisite approvals and permits, the
failure to begin quarrying on or before the date set forth in Section 11.2 hereof, the failure to
timely prepare the water protection and emergency response plan described in Section 11.7, the
failure to act in accordance with any such approved water protection and emergency response
plan, or any of the representations, warranties or certifications made in Section 36.33 are
materially untrue or inaccurate, provided Tenant shall have a period of fifteen (15) days from the
date of written notice from City of such failure within which to cure such default under this
Lease, or; if such default is capable of cure but is not capable of cure within such 15-day period,
Tenant shall have a reasonsble period (not to exceed 180 days) to complete such cure if Tenant
promptly undertakes action to cure such default within such 15-day period and thereafter
diligently prosecutes the same to completion; provided, however, if Tenant has failed to perform
the same covenant, condition, or representation three (3) times in any twenty-four (24) month
period, no such fifteen (15) days notice and cure period shall thereafter be applicable until a
period of twelve (12) months passes during which such covenant, condition, or representation is
in each instance timely satisfied Tenant, at which time the fifteen (15) day notice and grace
period provided for above shall again apply with respect to such covenant, condition, or

B ermination or Transf persoy Lease. Any default
under the Apperson Lease any notice and cure period provided therein, any termination
of the Apperson Lease, any transfer of Tenant's interest in the Apperson Lease other than to a
Permitted Transferee at the time Tenant's interest in this Lease is transferred to such Permitted
Transferee, or any failure to transfer Tenant's interest in the Apperson Lease at the time Tenant's
interest in this Lease is assigned to a Permitted Transferee.

(h)  Transfer of SMP 30 or SMP 17. Any transfer to any party other than
Tenant or a Permitted Transferee of revised or unrevised SMP 17 or revised or unrevised

SMP 30, or any failure to transfer SMP 17 and SMP 30 to a Permitted Transferee at the time
Tenant's interest in this Lease is assigned to a Permiited Transferee. -

222 Remedies. Upon the occurrence of an Event of Default by Tenant, City shall
have the following rights and remedies in addition to all other rights and remedies available to
City at Law or in equity: _

(a)  Terminate Lease and Recover Damages. The rights and remedies
provided by California Civil Code Section 1951.2 (damages on termination for breach),
including, but not limited to, the right to terminate Tenant's right to possession of the Premises
and to recover the worth at the time of award of the amount by which the unpaid Base Rent,
Percentage Rent, Proccssing Royalty Rent and Additional Charges for the balance of the Term
after the time of award exceeds the amount of rental loss for the same period that Tenant proves
could be reasonably avoided, as computed pursuant to subsection (b) of such Section 1951.2, the
cost of removing Tenant's equipment, personal property and improvements, the costs associated
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with reletting the Premises, and a portion of the cost of reclamation and restoration required
under that version of SMP 30 (including the restoration plan and landscaping plan) in effect as of
the date of termination, such portion to be determined by mnultiplying the total estimated cost of
reclamation and restoration following completion of mining under SMP 30 by the ratio which the
number of tons of sand and gravel extracted by Tenant during the Term bears to the total number
of tons of sand and gravel estimated to be present on the Premises at the Commencement Date. if -
the Premises were to be mined to the Required Mining Depth under SMP 30 in effect as of the.
termination date, if City enters into a new mining lease of the Premises, o, if City does not enter
into a new mining lease for the Premises but elects to convert the Premises to a water storage
facility following the termination of this Lease, the total cost of reclamation and restoration.
City's efforts to mitigate the damages caused by Tenant's breach of this Lease shall not waive
City's rights to recover damages upon termination. : ' -

| (b)  Continge Lease and Enforce Rights: The rights and remedies provided.-

by California Civil Code Section 1951.4 {continuation of lease after breach and abandonment),
which allows City to continue this Lease in effect and to enforce all of its rights and remedies
under this Lease, including the right to recover Rent as it becomes due, for so long as City does
not terminate Tenant’s right to possession. For purposes hereof, none of the following shall
constitute a termination of Tenant's right of possession: acts of maintenance or preservation;
efforts to relet the Premises or the appointment of a receiver upon City's initiative to protect its
interest under this Lease; or withholding consent to an Assignment or Sublease, or terminating an
Assignment or Sublease; if the withholding or termination does not violate the rights of Tenant
specified in subdivision (b)-of California Civil Code Section 1951.4. If City exercises its remedy
under California Civil Code Section 1951.4, City may from time to time sublet the Premises or
any part thereof for such term or terms (which may extend beyond the Term) and at such reat and
upon such other terms as City in its sole discretion may deem advisable, with the right to make.
alterations and repairs to the Premises. Upon each such subletting, Tenant shall be immediately
liable for payment to City of, in addition to Base Rent and Additional Charges due hereunder, the
cost of such subletting and such alterations and repairs incurred by City and the amount, if any,
by which the Base Rent and Additional Charges owing hereunder for the period of such
subletting (to the extent such period does not exceed the Term) exceeds the amount to be paid as
Base Rent and Additional Charges for the Premises for such period pursuant to such subletting.
No action taken by City pursuant to this subsection shall be deemed a waiver of any default by
Tenant and, notwithstanding any such subletting without termination, City may at any time
thereafter elect to terminate this Lease for such previous defanlt.

(9  Appointment of Receiver. The right to have a receiver appointed for
Tenant upon application by City to take possession of the Premises and to apply any rental
collected from the Premises and to exercise all other rights and remedies granted to City pursuant
to this Lease,

223 City's Right to Cure Tenant's Defaults. If Tenant defaults in the performance

of any of its obligations under this Lease, then City may at any time thereafter with three (3) days
prior oral or written notice (except in the event of an emergency as determined by City), remedy
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such Event of Default for Tenant's account and at Tenant's expense. Tenant shall pay to City, as
Additional Rent, promptly upon demand, all sums expended by City, or other costs, damages,
expenses or liabilities incurred by City, including, without limitation, reasonsble attorneys’ fees,
in remedying or attempting to remedy such Event of Default. Tenant's obligations under this
Section shall survive the termination of this Lease. Nothing herein shall imply any duty of City
to do any act that Tenant is obligated to perform under any provision of this Lease, and City's
cure or attempted cure of Tenant's Event of Default shall not constitute a waiver of Tenant's
Event of Default or any rights or remedies of City on account of such Event of Default.

224 [ Rig ' et Possessionl. In the event City terminates Tenant’s
right tapossmlon of the Premxses putsuant to this Article 22, Tenant hereby waives any rights to
recover or regain possession of the Premises under any rights of redemption to which it may be
entitled by or under any present or fiture Law, including, without limitation, Califoraia Code of
Civil Procedure Sections 1174 and 1179 or any successor provisions.

23, WAIVER OF CLAIMS; INDEMNIFICATION
231 Waiver of Claims.

(a)  Tenant covenants and agrees that City shall not be responsible for or liable
to Tenant for, and, to the fullest extent allowed by Law, Tenant hereby waives all rights against
City and its Agents and releases City and its Agents from, any and all Losses, including, but not
limited to, incidental and consequentia! damages, relating to any injury, accident or death of any
person or loss or damage to any property, in or about the Premises from any cause whatsoever;
provided however, nothing herein shall refieve City from liability to the extent caused by the
active negligence or willful misconduct of City or its Agents, but City shall not be liable under
any circumstances for any consequential, incidental or punitive damages.

()  Tenant expressly acknowledges and agrees that the Rent payable
hereunder does not take into account any potential liability of City for any consequential or
incidental damages including, but not limited to, lost profits arising out of disruption to the
Improvements or Tenant's uses hereunder. City would not be wilting to enter into this Lease in
the absence of a complete waiver of liability for consequential or incidental damages due to the
acts or omissions of City or its Agents, and Tenant expressly assumes the risk with respect
thereto.. Accordingly, without limiting any indemnification obligations of Tenant or other
waivers.contained in this Lease and as a material part of the consideration for this Lease, Tenant
fully RELEASES, WAIVES AND DISCHARGES forever any and all claims, demands, rights,
and causes of action against for consequential and incidental damages (including without
timitation, lost profits), and covenants not to sue for such damages, City, its departments,
commissions, officers, directors and employees, and all persons acting by, through or under each
of them, arising out of this Lease or the uses authorized hereunder, including, without limitation,
any interference with uses conducted by Tenant pursuant to this Lease regardless of the cause,
and whether or not due to the negligence or gross negligence of City or its Agents.
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(¢)  As part of Tenant's agreement to accept the Premises in its "As Is"
condition as provided herein, and without limiting such agreement and any other waiver
contained berein, except as specifically set forth below Tenant on behalf of itself and its
successors and assigns, waives its right to recover from, and forever releases and discharges, City
and its Agents, and their respective heirs, successors, administrators, personal representatives and
assigns, from any and all Losses, whether direct or indirect, known or unknown, foreseen and
unforeseen, that may arise on account of or in any way be connected with the physical or
environmental condition of the Premises and any related improvements or any Laws or regulation’
applicable thereto or the suitability of the Premises for Tenant's intended use. Notwithstanding
the foregoing, except as provided in Section 23.1(b) above with respect to consequential or
incidental damages, Tenant does not waive its right, if any, to recover from, or otherwise release
or discharge, the City, its Agents, and their respective heirs, successors, administrators; personal
representatives and assigns, from any Losses to the extent arising or resulting from Pre-Existing
Pollution Conditions (except to the extent resulting from the exacerbation of an Pre-Existing
Pollution Condition by Tenant, its Agents or Invitees) or from the negligence or willful
misconduct of the City or its Agents relating to work performed by such parties during the Term
for the City's utility installations or facilities other than the quarry.

(d)  Inconnection with the foregoing releases, Tenant acknowledges that it is
familiar with Section 1542 of the California Civil Code, which reads:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR., .

Tenant acknowledges that the releases contained herein includes ail known and
unknown, disclosed and undisclosed, and anticipated and unanticipated claims within the scope
of the release. Tenant realizes and acknowledges that it has agreed upon this release in light of
this realization and, being fully aware of this situation, it nevertheless intends to waive the -
benefit of Civil Code Section 1542, or any statute or other similar law now or later in effect. The
releases contained herein shall survive any termination of this Lease,

232 Tenant's Indemnity. Tenant, on behalf of itself and its successors and assigns,
shall Indemnify City and the other Indemnified Parties from and against any and all Losses
incurred in connection with or arising directly or indirectly, in whole or in part, out of: (a) any
accident, injury to or death of a person, including, without limitation, Agents and Invitees of
Tenant, or loss of or damage to property (mcludmg, without limitation, the SFPUC Facilities)
howsoever or by whomsoever caused, occurring in, on or about the Premises or any other City
property during the Term of the Lease; (b) any default by Tenant in the observation or
performance of any of the terms, covenants or conditions of this Leese to be observed or
performed on Tenant's part; (c) the use, occupancy, conduct or management, or manner of use,
occupancy, conduct or management by Tenant, its Agents or Invitees or any person or entity
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claiming through or under any of them, of the Premises ot any Improvements; (d) the condition
of the Premises or any Improvements during the Term of the Lease; (¢) any construction or other .
work undertaken by Tenant on or about the Premises-or any Improvements whether before or -
during the Term of this Lease; (f) any acts, omissions or negligence of Tenant, its Agents or
Invitees, or of any trespassers, in, on or about the Premises or any Improvements; or (g) City's
issuance of this Lease to Tenant, including but not limited to any third pasty lawsuit challenging.-
the validity or effectivencss of this Lease; all regardless of the negligence of, and regardless of
whether liability without fault is imposed os sought to be imposed.on; the Indemnified Parties,
except to the extent that such Indemnity is void or otherwise unenforceable under applicable Law
ineﬁectonmvﬂidlymuoacﬁvemthedateofmislzasemdfmmeIexceptsucthssuasare
caused by the active negligence or intentional wrongful acts or omissions of the Indemnified
Parties. The foregoing Indemnity shall include, without limitation, reasonable fees of attorneys,
consultants and experts and related costs and City’s costs of investigating any Loss. Tenant
specifically acknowledges and agrees that it has an immediate and independent obligation to
defend City and the other Indemnified Parties from any claitn which actually or potentially falls -
within this indemmity provision even if such ailegation is or may be groundless, fraudulentor -
false, which obligation arises at the time such claim is tendered to Tenant by City and continues
at all times thereafter. The insurance requiren and othier provisions of this Lease shall not*
fimit Tenant’s indemnification obligations under this Section 23.2 or any other indemnification
provision of this Lease. Tenarit's obligations under this Section shall survive the expiration or:
sooner termination of the Leéaseé.” Notwithstanding the foregoing, Tenant shall not Indemnify the
City, its Agents or Indemnified Parties for anyl.nsstotheextenta:isingorresultingfromPre-
Existing Pollution Conditions (except to the extent resulting from the exacerbation of any Pre-
Existing Pollution Condition by Tenant, its Agents or Invitees) or from acts or from the
negligence or willful misconduct of omissions of the City or its Agents relating to work
performed by such parties for the City’s utility installations or facilities other than the quarry.

24, INSURANCE

24.1 Tepant's Insurance. Tenant shall procure and maintain throughout the Term of
~ this Lease and pay the cost thereof the following insurance:

(a) Property Insurance. At ail times Tenant shall, at its sole cost, keep the
Premises insured for the mutual benefit of City and Tenant against loss or damage by such perils
as are included in the standard "All Risks Form" of property damage insurance, in amounts
sufficient to prevent City or Tenant from becoming a co-insurer within the terms of the
applicable policies, and, in any event, in an amount equal to 100% of the Full Insurable Value of
the Premises. '

()  Comypercial General Liability and Other Insurance. Tenant shall at all
times, at its cost, also maintain insurance for the mutual benefit of City and Tenant as follows:
()  "Commercial General Liability” insurance policies with coverage
at least as broad as Insurance Services Office form CG 00 01 10 93 (or its replacements) insuring
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against claims for bodily injury (including death), property damage, personal injury and
advertising injury occurring upon the Premises (including the Improvements), and operations
incidental or necessary thereto occurring on the Premises or any part of the Premises, such
insurance, with such limits as may reasonably be required by City from time to time, but in any
event not less than Ten Million Dollars ($10,000,000.00) each occurrence and anmual aggregate,
covering bodily injury and broad form property damage including contractual liability (which to
the extent possible under the above-referenced policy form) includes coverage of the indemnity
obligations in Sectio 23.2), independent contractors, explosion, collapse, underground (XCU),
and products and completed operations coverage.

(i) Worker's compensation insurance with employer’s liahility
insurance covering ail persons employed by Tenant and with respect to whom death or bodily
injury claims could be asserted against City or Tenant, with Limits of not less than $1,000,000
each accident, $1,000,000 policy limit bodily injury by disease, $1,000,000 each employee bodily
injury by disease. : _ :

‘ - (i)  Business automobile liability insurance covering all owned, non-
owned or hired motor vehicles to be used by Tenant and its Agents in connection with Tenant’s
use and occupancy of the Premises, affording protection for bodily injury (including death) and
property damage in the form of Combined Single Limit Bodily Injury and Property Damage
policy with limits of not less than One Million Dollars ($1.000,000) per accident.

| (v)  Contractor’s Pollution Legal Liability insurance, with limits of not
less than $5,000,000 each occurrence and annual aggregate specific to the Premises, including
errors and omissions.

{c) ke ded by actors in Connection Wil
Improvements. In the event Tenant engages any contractors to perform Improvements to the
Premises, Tenant shall require such contractors to provide evidence of commercisl general
liability insurance and comprehensive: all-risk builders insurance for the benefit of Tenant and
Landlord and which shall at all times be in full force and effect during the course of any
construction on the Premises. Such insurance shall provide not less than $2,000,000 of
combined single limit public lability insurance. - Each such contractor shall also provide
evidence of worker’s compensation insurance, with employer's liability insurance, covering all
persons employed by such contractor at the Premises. -

(d)  Professional Liability. Tenant shall require ail architectural, design,
engineering, geotechnical and environmental professionals under contract with Tenant for any
relocation of or modification to City's facilities, including, without limitation, any utility line
relocation, to maintain professional liability (errors or omissions) insurance, with limits of not
less than $1,000,000 each claim and aggregate, with respect to all professional services provided
to Tenant therefor, and a deductible of not more than $100,000 per claim.
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242 General Requirements. All insurance provided for under this Lease shall be
effected under valid enforceable policies issued by insurers of recognized responsibility and
reasonably approved by City. : .

(@)  Shall be carried under a valid and enforceable policy or policies issued by
insurers of recognized responsibility that are rated Best A—: VIl or better (or a comparable
successor rating) and legally authorized to sell such insurance within the State of California;

(b)  Should any of the General Liability, Contractors’ Pollution Legal Liability
and/or Errors and Omissions coverages required to be provided by Tenant be provided under a
claims-made form: o : '

) | The retroactive date must be shown, and must be before the date of
the contract or the beginning of contract work. - .

_ ()  Insurance coverage must be maintained without lapse and evidence
of insurance must be provided for at least five (5) years after the expiration or termination of this
Lease, to the effect that, should occurrence during the Term give rise to claims made after
expiration or termination of this Lease, such claims shall be covered by such claims-made

(i)  If coverage is canceled or non-renewed, and not replaced with
another claims-made policy form with a retroactive date prior to the contract effective date
Tenant must purchase extended reporting period coverage for a minimum of five (5) years after
the expiration or termination of this Lease. _

(tv) A copy of the claims reporting requirements must be submitted to
for review.

(¢)  Should any of the insurance required to be provided by Ténant be provided
ander a form of coverage that inchudes a genersl anmual aggregate limit or provides that claims
investigation o legal defense costs be included in such general annual aggregate limit, such
general aggregate limit shall double the occurrence or claims limits specified above.

(d) Al liability insurance poticies provided by Tenant shall contain, or be
endorsed to provide, the following:

M Name Tenant as the insured and the City and Courity of
San Francisco, its officers, agents and employees, as additional insured, as their respective
interests may appear hereunder.

(i)  That such policies are primary insurance to any other insurance
available to the additional insureds, with respect to any claims arising out of this Lease, and that
insurance applies separately to each insured against whom claim is made or suit is brought. Such
policies shall also provide for severability of interests and that an act or omission of one of the
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named insureds which would void or otherwise reduce coverage shall not reduce or void the
coverage as to any insured, and shall afford coverage for all claims based on acts, omissions,
injury or damage which occurred or arose (or the onset of which occurred or arose) in whole or in
part during the policy period.

(ii)  AIl policies shall be endorsed to provide thirty (30) days' advance
written notice to City of cancellation, non-renewal or reduction in coverage by either party,
mailed to the address(es) for City set forth in Section 36.1 below. _

(©)  Deductibles and Retentions. Any deductibles or self-insured
retentions must be declared by Tenant and approved by City under accepted insurance standards.
Tenant may maintain a deductible of not more than $100,000 for the Commercial General
Liability coverage required undet Section 21, 1(b}(i) and not more than $250,000 for the worker's
compensation insurance coverage require under Section 21(b)(ji), provided that at the time
Tenant maintains such deductibles, Tenant’s net worth and financial standing remains
substantially similar to Tenant’s net worth and financial standing as of the date this Lease is
executed. ' : o '

243 Proof of Insurance. Tenant shall deliver to City certificates of insurance in form
and with insurers satisfactory to City, evidencing the coverages required hereunder, on or before
the Commencement Date, together with complete copies of the policies promptly upon City's
request, and Tenant shail provide City with certificates or policies thereafter at least thirty (30)
days before the expiration dates of expiring policiés. In the event Tenant shall fail to procure
such insurance, or to deliver such policies or cettificites; City may, at its option, after giving
Tenant ten (10) days prior notice, procure the same for the account of Tenant, and the cost
thereof shall be paid to City within five (5) days after delivery to Tenant of bills therefor.

244  Review of Insurance Reguirements. Tenant and City shal! periodically review
the limits and types of insurance carried pursuant to this Section. If the general commercial
practice in the City and County of San Francisco is to carry liability insurance in an amount or
coverage matexially greater than the amount or coverage then being carried by Tenant with
respect to risks comparable to those associated with the Premises, then, at City's option, Tenant
shall increase at its sole cost the amounts or coverages carried by Tenant to conform to such
general commercial practice.

24.5 NoLimitation on Indemnities. Tenant's compliance with the provisions of this
Section shall in no way relieve or decrease Tenant's indemnification obligations hereunder, or
any of Tenant's other obligations or liabilities under this Lease.

246 Lapse of Insurance. Notwithstanding anything to the contrary in this Lease, City
may elect, in City’s sole and absolute discretion, to terminate this Lease upon the lapse of any
required insurance coverage by written notice to Tenant, provided Tenant has been given written
notice of such lapse by city, and Tenant hag failed within ten (10) business days thereafter to
cause such insurance to be reinstated if such insurance is then commercially available.
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247 Tenant's Personal Property. Tenant shall be responsible at its expense, for
separately insuring Tenant's Personal Property, incliding, without limitation, mobile equipment.

248 City's Self Insurance. Tenant acknowledges that City hasno insurance
obligations hereunder, and City shall not be required to carry any insurance with respect to the
Premises or otherwise.

24.9 Waiver of Subrogatiop. Notwithstanding anything to the contrary contained
 herein, to the extent permitted by their respective policies of insurance, City and Tenant each
hereby waive any right of recovery against the other party and against any other party maintaining
a policy of insurance: covering the Premises and their contents, or any portion thereof, for any
loss or damage experienced by such other party with respect to the Premises or any portion
thereof or the contents.of the same or any operation therein; whether or not such loss is caused by
the fault or negligence.of such other party. .If any policy of insurance relating to the Premises
carried by Tenant does not permit the foregoing waiver or if the coverageunder any. such policy
would be invalidated due to such waives, Tenant shall obtain, if possible, from the insurer undes
such policy a waiver of all rights of subrogation the insurer might have against City or any other
party maintaining & pelicy of insurance covering the same loss, in connection with any claim,
loss or damage covered by such policy. The Workers” Compensation policy shall be endorsed
with a waiver of subrogation in favor of City for all work performed by the Tenant, its
employees, agents and subcontractors.

25, ACCESSBY CITY.
251  Access to Premises by City.

() General Access. City reserves for itself and its designated Agents, the
 right to enter the Premises and any portion thereof in a reasonable manner, at all reasonable
times, and at its sole cost and expense, for any of the following purposes:

_ @)  To determine whether the Premises are in good condition and to
inspect the Premises (including, without limitation, soil borings or other Hazardous Material
Investigations); .

| @)  To determine whether Tenant is in compliancé with its obligations
hereunder and to cure or attempt to cure any such default in accordance with the provisions of
Section 22.3 hereof;
(iii) To serve, post or keep posted any notices required or allowed
under any of the provisions of this Lease;

(lv)  To do any maintenance or repairs to the Premises that City has the
right or the obligation, if any. to perform hereunder upon delivery of not less than five (5) days
prior written notice;
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() To show it to any prospective purchasess, brokers; Encumbrancers
or public officials, or, during the last year of the Term of this Lease, exhibiting the Premises to
prospective tenants or other occupants, and to post any "for sale” or "for lease™ signs in
connection therewith upon delivery of not less than five (5) days prior written notice;

(vi)  To conduct surveys and other data gathering efforts in furtherance
of restoration and water resource planning initiatives that may be conducted by City as part of its
ongoing operation of a water utility, s6 long as such surveys do not unreasonably interfere with
Tenant's operations. S ‘ ‘

(b) Emergency Access. In the event of any emergency, as determined by
City, City may, at its sole option and without notice, enter the Premises and aiter or remove any
[mprovements or Tenant's Personal Property on or about the Premises, if such alteration or
removal i3 necessary to appropriately respond to the emergency. City shall have the right to use
any and all means City considers appropriate to gain access to any pottion of the Premises in-an
emergency. In such case, City shall not be responsible for any damage or injury to any property,
to the extent City has not acted unreasonably in light of the circumstances, and anysuch-
emergency entry shall not be deemed to be a forcible or unlawful entry onto or a detainer of, the
Premises, or an eviction, actual or constructive, of Tenant from the Premises or any portion

(¢  No Liability. Unless City shall have behaved unreasonably in light of the
circumstances, City shall not be liable, and Tenant hereby waives any claims, for any
inconvenience, disturbance, loss of business, nuisance or other damage arising out of City's entry
onto the Premises in accordance with this Article 25. ‘ 2 Lo

d@ - Tenant shall not be entitled to any abatement in Rent if
City exercises any rights reserved in this Section. | ‘ S

_ ()  Migimize Disruption. City shall use its reasonable good faith efforts to
conduct any activities on the Premises allowed under this Section in a manner that, to the extent

practicable, wili minimize any disruption to Tenant's use hereunder.

25.2 Pipeline and Utility Installations. Without limiting Section 25.1 above, but
provided the same does not result in any material disruption to Tenant’s use hereunder, City shall

have the right at all times, to enter upon the Premises upon forty eight (48) hours advance written
or oral notice (except in cases of emergency as determined by City). to use, install, construct,
repair, maintain, operate, replace, inspect, and remove SFPUC Facilities or any other public
utility facilities. City shall bear the expense of any such activities, unless the need is occasjoned
by the acts, ormissions or negligence of Tenant, its Agents or Invitees. City shall not be
responsible for any temporary loss or disruption of Tenant's use of the Premises occasioned by
any such facility installations or other activities.

253 Roadways. City and its Agents shall have the right to enter upon and pass
through and across the Premises on any existing or future roadways (including, without
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limitation, the Expansion Premises Haul Road) and as City otherwise determines necessary or
appropriate for purposes of maintaining or using the SFPUC Facilities, for spoils disposal, or for
other purposes, provided that City shall use its reasonable good faith efforts to use such roadways
in a marmer that will, to the extent practicable, minimize any disruption to Tenant's use
hereunder. - :

6. ESTOPPEL CERTIFICATES AND APPERSON LEASE CERTIFICATES

26.t Lease Estoppels. Either Party hereto shall, from time to time during the Term
upon not less than twenty (20) days' prior written notice from the other Party, execute,
acknowledge and deliver to the other Party, or such persons or entities designated by such other
Party, a statement in writing certifying: (a) the Commencement Date and Expiration Date of this
Lease, (b) that this Lease is unmodified and in full force and effect (or, if there have been
modifications, that the Lease is in full force and effect as modified and stating the modifications),
(c) that there are no defaults under this Lease (or if $0, specifying the same), (d) the dates, if any.,
to which the Rent has been paid, and (¢) any other information that may be reasonably required

by any such persons or entities. Any such certificate detivered pursuant to the provisions hereof
may be relied upon by the other Party or any prospective purchaser or Encumbrancer of its estate.

262 Apperson Lease Certificates. Tenant shall, from time to time during the Term
upon not-less than twenty (20) days’ prior written notice from SFPUC, execute, acknowledge and
deliver to SFPUC, a statement in writing certifying that the Apperson Lease is unmodified and in
full force and effect (or, if there have been modifications, that the Apperson Lease is in full force
and effect as modified and stating the modifications), (c) that there are no defaults under the
Apperson Lease (or if so, specifying the nature of any, defauits), (d) the dates, if any, to which the
rent has been paid under the Apperson Lease, and (€) any other information that may be
reasonably required by SFPUC. Promptly upon written demand by SFPUC, Tenant shall use
reasonable efforts to obtain from the lessor under the Apperson Lease and furnish to SFPUC
certificate of such lessor stating the matters described in the foregoing sentence.

27. SURRENDER; RESTORATION

271 Surrender of the Premises,
(a) Early Surrender Premises. If the Term of the Lease is extended through

the Extended Processing Plant Term, Tenant shall surrender the Early Surrender Premises in the
condition required by Section 27.1(b} of this Lease and by the reclamation conditions in the
Revised SMP 30 on or before the Revised SMP 30 Expiration Date. -

()  Gegeralls. Upon the Expiration Date or any earlier termination of this
Lease, Tenant shall surrender to City the Premises in the condition contemplated hereunder, free
and clear of all liens, easements and other Encumbrances created or suffered by, through or under '
Tenant. Prior to surrender, Tenant shall remove all gravel and rock products in accordance with
the Approved Plans and Permits, and shall perform the work specified in the Existing
Reclamation Plan or the Updated Reclamation Plan, as then applicable under SMP 30, Revised
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SMP 30 or Further Revised SMP 30, as applicable, except as otherwise specifically provided in
Section 11.10. On or before the Expiration Date or any earlier termination hereof, Tenant shall,
at its sole cost, remove any and all of Tenant's Personal Property from the Premises and demolish
and remove any and all improvements and Alterations constructed or permitted to be constructed
by Tenant on the Premises (except for any Improvements or Alterations that City agrees are to
remain part of the Premises pursuant to the provisions of Section 8,2 above). In addition, Tenant
shall, at its sole expense, repair any damage to the Premises resulting from the removal of any
such items and restore the Premises to their condition immediately prior to such removal. In
connection therewith, Tenant shall obtain any and all necessary permits and approvals, including,
without limitation, any required environmental review or permits, and execute any manifests or
other documents necessary to complete the demolition, removal or restoration work required
hereunder. Tenant's obligations under this Section shall survive the Expiration Date or other
termination of this Lease. Any iters of Tenant's Personal Property remaining on or about the
Premises after the Expiration Date of this Lease may, at City's option, be deemed abandoned and
in such case City may dispose of such property in accordance with Section 1980 ¢t seq. of the
California Civil Code or in any other manner allowed by Law.

27.2 Indemnmity. If Tenant fails'to surrender the Premises to City on the Expiration-
Date or earlier termination of the Term as required by this Section, Tenant shall Indemnify City
against all Losses resulting therefrom, including, without limitation, Losses incurred bya
succeeding tenant resulting from Tenant's failure to surrender the Premises. Tenant
acknowledges that such Losses may exceed the amount of the financial assurances required by
Alameda County to ensure reclamation of the Premises, ' o

273 - Automatjc Reversion. Upon the Expiration Date or earlier termination of this
Lease, the Premises shall automatically, and without further act or conveyance on the part of
Tenant or City, become the property of City, free and clear of all liens snd Encumbrances and
without payment therefor by City and shall be surrendered to City upon such date. Upon or at
any time after the date of termination of this Lease, if requested by City, Tenant shall promptly
deliver to City, without charge, a quitclaim deed to the Premises suitable for recordation and any
other instrument reasonably requested by City to evidence or otherwise effect the termination of
Tenant's leasehold estate hereunder and to effect such transfer or vesting of title to the Premises
or any permitted Improvements or Alterations that City agrees are to remain part of the Premises
pursuant to the provisions of Section 13.2 above. ‘ '

274 Termination Without Farther Notjce. This Lease shall terminate without
further notice on the Expiration Date. » ‘ '

28. HAZARDOUS MATERIALS

28.1  No Hazardous Materjals. Tenant covenants and agrees that neither Tenant nor
any of its Agents or Invitees shall cause or permit any Hazardous Material to be brought upon,
kept, used, stored, generated or disposed of in, on or about the Premises or any Improvements,
except as provided herein. With the prior written consent of City, which consent shall not be
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unreasonably withheld, conditioned or delayed, Tenant may bring to the Premises and keep, store
and use Hazardous Materials in, on or about the Premises so long as Tenant provides prior-
written notice to the City of the identity and quantity of such Hazardous Materials proposed to be
kept, stored and used on the Premises and demonstrates to City’s reasonable satisfaction that the
use of each such Hazardous Material in the amount proposed is customary in Tenant’s operations
on the Prermises, that each such Hazardous Material will be used in a manner which strictly
complies with all Environmental Laws and that such use by Tenant will not materially increase
the risk of fire or other casualty to the Premises. Notwithstanding the foregoing, Tenant may use
on the Premises fuel and petrolenm products used in connection with servicing vehicles,
machinery and other equipment located on the Premises and janitorial or office supplies or
materials in such limited amounts as are customarily used for general office purposes relative to
the reasonably expected use of such supplies and materials on the Premises. Notwithstanding
anything to the contrary contained herein, however, in no event shall Tenant permit any storage,
usage, generation, release or disposal of Hazardous Materials in a manner that may cause the
Premises to be contaminated by any Hazardous Materials or in violation of any Environmental
Laws. Tenant shall protect its employees and the general public in accordance with all

" Environmental Laws. - Tenant shall immediately notify City if and when Tenant learns or has
reason to believe there has been any Release of Hazardous Material in, on or about the Premises
or any Improvements during the Term of this Lease. City may from time to time request Tenant
to provide adequate information for City to determine that any Hazardous Material permitted
hereunder is being handled in compliance with this Lease and all applicable Environmental-
Laws, and Tenant shall promptly provide all such information. Tenant shall promptly deliver to
City copies of any reports relating to the existence or absence of any Hazardous Material on or
about the Premises, but shall not deliver copies of any such reports to any other person or entity
without City’s prior written approval, except to the extent Ténant is required to deliver copies of
such reports to another person or entity pursuant to a court order or by applicable Law, in-which
event Tenant shall give City prompt notice of such delivery. Tenant shall keep all test results and
reports relating to the existence or absence of any Hazardous Material on-or about the Premises
strictly confidential unless Tenant has obtained City's written authorization to release such results
and reports, and shall Indemnify City from any and all Claims resulting from Tenant’s failure to
keep any information strictly confidential; provided, Tenant shall not be liable if and to the extent
Tenant is required to disclose such information pursuant to a court order or by applicable Law or
has received City's written permission to release such information. Without limiting City's
access rights under Article 25 hereof, City and its Agents shall have the right to inspect the
Premises for Hazardous Material and compliance with the provisions hereof at all reasonable
times upon reasonable advance oral or written notice to Tenant (except in the event of an
emergency). City shall be responsible for all Investigation, Remediation, Claims and Losses
related to Hazardous Materials located at, on, under or emanating from the Premises on or prior
to the Commencement Date hereof to the extent not caused or exacerbated by Tenant or its
Agents. City may, or may not, decide to remediate any such Hazardous Materials. In the event
City decides not to remediate and Tenant cannot mine the Premises as a result thereof, Tenant
may terminate this Lease without liability therefor. Prior to expiration or carlier termination of
this Lease, Tenant, at its sole cost and expense, shall remove any and all Hazardous Materials
introduced in, on, under or about the Premises during Tenant's occupancy of the Premises by any
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parties other than City and its Agents. Prior to the expiration or earlier termination of this Lease,
City and Tenant shall conduct a joint inspection of the Premises for the purpose of identifying
Hazardous Materials existing on the Premises which Tenant is required to remove by the end of
the Lease Term., :

282 ; (5 - If Tenant breaches any of its obligations
contained in Section 28.1 above, or, if any act or omission or negligence of Tenant or any of its
Agents or Invitees results in any Release of Hazardous Material in, on, under or about the
Premises (including any Improvements thereon) or any other City property, without limiting
Tenant's general Indemnity contained in Section 23.2 above, Tenant, on behalf of itself and its
successors and assigns, shall Indemnify City and the Indemnified Parties, and each of them, from
and against all Hazardous Materials Claims arising during or after the Term of this Lease and
relating to-such Release. Notwithstanding the foregoing, Tenant shall not Indemnify the City, its
Agents or Indemnified Parties for any Losses or any Hazardous Material Claims that arise or
result from Pre-Existing Pollution Conditions (except to the extend resulting fromthe - .
exacerbation of a Pre-Existing Pollution Condition by Tenant, its Agents or Invitees) or from the
negligence or willful misconduct of the City, its Agents or its Contractars relating to work
performed by such parties during the Term for the City's utility installations or facilities other
than the quarry. The foregoing Indemmity includes, without limitation, alt costs associated with
the lnvestigation and Remediation of Hazardous Material and with the restoration of the
Premises or any other City property to its. prior condition, except as indicated above, including;
without limitation, fines and penalties imposed by regulatory agencies, natural resource damages
and losses, and revegetation of the Premises. Without limiting the foregoing, if Tenant or any of
Tenant's Ageats or Invitees, causes or permits the Release of any Hazardous Materials in, on,
under or about the Prernises or any other City property, Tenant shall, immediately, at no expense
to City, take any and all appropriate actions. to return the Premises or other City property affected
thereby to.the condition existing prior to such Release and otherwise Investigate and Remediate
the Release in accordance with all Environmental I aws. However, Tenant shall not be deemed
to have caused or permitted a Release to the extent it results from Pre-Existing Pollution
Conditions (except to the extent resulting from the exacerbation of 3 Pre-Existing Pollution
Condition by Tenant, its Agents or Invitees) or is caused by City actions identified above.

Tenant shall provide City with written notice of and afford City a full opportunity to participate
in any discussions with governmental regulatory agencies regarding any settlement agrecent,
cleanup or abatement agreement, consent decree, permit, approvals, or other compromise or
proceeding involving Hazardous Material covered by this Indemnity. -

29. SECURITY DEPOSIT; LETTER OF CREDIT

29.1  Security Depesit. Tenant shall pay to City upon execution of this Lease the sum
of Five Hundred Thousand Dollars ($500,000) as security for the faithful performance of all
terms, covenants and conditions of this Lease. Tenant agrees that City may (but shall not be
required to) apply the security deposit in whole or in part to remedy any damage to the Premises
or SFPUC Facilities caused by Tenant, its Agents or Invitees, or any failure of Tenant to perform
any other terms, covenants or conditions contained in this Lease, without waiving any of City’s
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other rights and remedies hereunder or at Law or in equity: Should City use any portion of the
security deposit to cure any Event of Default by Tenant hereunder, Tenant shall immediately
replenish the security deposit to the original amount, and Tenant's failure to do so within five (5)
days of City's notice shall constitute a material Event of Default under this Lease.. If the Base
Rentisincreasedpursuantt_omyofthcpmvisionsofthisLease,Tcnantshallincreasethe '
amount of the security deposit-accordingly. City's obligations with respect to the security deposit
are solely that of debtor and not trustee. City shall not be required to keep the security deposit
separate from its general funds, and Tenant shall not be entitled to any interest on-such deposit.
The amount of the security deposit shall not be deemed to limit Tenant's liability for the
performance of any of its obligations under this Lease. '

292 Performance Bond; Letter of Credit. In lieu of the security deposit provided in
Section 29.1 above, Tenant miay deliver to City (i) a valid surety bond in the sum equal to amount
specified, issued by a surety company acceptable to City’s Controller in such form as approved by
the City Attotney of City or (ii) an unconditional, irrevocable standby letter of credit issued by a
financial institution acceptable to the SFPUC General Manager and in form approved by the City
Attorney with an original term of no ess than one year and automatic extensions through the end
of the Term of this Leéase and ninety (90) days thereafter. Any such letter of credit shall provide
for payment to City upon the issuer’s receipt of a sight draft from City together with City’s
certificate certifying that the requested sum is due and payable from Tenant and Tenant has failed
to pay, and with no other conditions. Tenant shall keep such surety bond or letter of credit, at its
expense, in full force and cffect until the ninetieth (90") day after the Expiration Date or other
termination hereof, to insure, the faithful performance by Tenant of all of the covenants, terms
and conditions of this Lease. Such-bond or letter of credit shall provide ninety (90) days’ prior
written notice to City of cancellation or material change thereof. Tenant shall provide evidence:
of renewal of the letter of credit or bond to SFPUC at least sixty (60) days prior to the date the
Letter of Credit expires. In the event of any nonextension of the letter of credit or bond, Tenant
shall replace such security with another form permitted hereunder at least sixty (60) days prior to
expiration and if Tenant fails to do so City shall be entitled to present its written demand for
payment of the entire face amount of such letter of credit or bond and to hold the funds so
obtained as the Security Deposit required hereunder. Any unused portion of the funds so
obtained by City shall be returned to Tenant upon replacement of the letter of credit or deposit of
cash security in the full amount required hereunder. If City draws on the letter of credit or bond
pursuant to the terms hereof, Tenant shall immediately replenish the létter of credit or bond or
provide City with an additional letter of credit or bond conforming to the requirement of this
Section so that the amount available to City from the letter(s) of credit or bond(s) provided
hereunder is the amount specified above. ‘

30. COMMUNITY OUTREACH

Tenant shall continue outreach to various community groups and stakeholders in the
vicinity of the Premises to educate the public with respect to the Premises and the proposed
revisions to SMP 30 and SMP 17 ("Commumity Qutreach Program”). SFPUC may from time to
time suggest reasonable revisions or changes to the proposed Community Outreach Program, and
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Tenant shall consider any such suggestions in good faith. Tenant agrees and acknowledges that
maintaining professional working relations with the SFPUC’s constiiuents, community groups
and stakeholders in the vicinity of the Premises is critical to implementing the goals of the
SFPUC. It shall be reasonable for the SFPUC to withhold its consent to the proposed
Community Qutreach Program in the event such proposed Commumity Qutreach Program is
inconsistent with or would adversely affect the SFPUC’s relationship with such parties.

3. ENVIRONMENTAL AGREEMENTS

It is anticipated that prior to or after the Effective Date, Tenant will enter into one or more
agreements with the Center for Biological Diversity and the Alameda Creek Alliance to fund
certain studies, monitoring activities, programs and restoration projects (the "Environmental
Agreements”) that will substantially, if not fully, alleviate certain concerns such groups have
regarding the environmental effect of mining at the Premises and at the Apperson Ridge site. As
of the Effective Date, SFPUC cannot commit to implement any projects identified in the
Environmental Agreements, or to permit the implementation of projects that require the use of
the Initial Premises, the Expansion Premises or any other SFPUC property, but SFPUC will
reasonably cooperate in exploring the feasibility of any such programs. Without limiting the
generality. of the foregoing, SFPUC cannot commit to implement projects that require -
discretionary action on the part of the SFPUC or the City in advance of environmental review
that may be required under CEQA. ‘

32.  SFPUC SPOILS AND WATER DISPOSAL

Lo (a) gtem Improvement Prolects: All |_': - ST
proposes undertaking a number of water system improvement projects and related habitat
restoration in Sunol Valley and the vicinity during the Term of this Lease. A number of such
proposed projects would generate alluvial spoils and gravel spoils. - SFPUC reserves the right to
deposit or cause SFPUC's contractors to deposit all spoils excavated from the proposed Alameda
Siphon No. 4 project and all spoils excavated from that portion of the proposed San Antonio
Backup Pipeline project adjacent to the Expansion Premises on the Fnitial Premises. (As of the
date of this Lease these proposed projects are undergoing separate environmental review under
CEQA.) If approved, such spoils would be deposited at a location selected by Tenant and
reasonably approved by SFPUC, provided that unless otherwise directed by Tenant and approved
by SFPUC, such spoils are proposed to be deposited in the main pit, Tenant shall extract sand
and gravel from such spoils as part of Tenant’s normal aggregate processing operations. The
Parties acknowledge that SFPUC may generate additional usable alluvial and gravel spoils from
other area projects. If SFPUC desires to dispose of such materials on the Premises, SFPUC shall
_provide relevant sampling data and other information as reasonably requested by Tenant. Tenant
in its reasonable discretion shall approve or disapprove such proposed disposal within thirty (30)
days of its receipt of the information described in the preceding sentence. If approved, SFPUC
may dispose of such additional spoils in the manner described in this paragraph.
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()  Disposal of SFPUC Project Spoils. Without limiting the generality of
Section 2.3 above, SFPUC reserves the right to cause SFPUC’s contractors to place a portion of
the spoils generated by SFPUC's proposed water system improvement projects in Sunol Valley
and the vicinity (the "WSIP Spoils®) adjacent to the Expansion Premises paralle] to Calaveras . .
Road during the Initial Term and the Extension Term. City agrees that the volume of WSIP
Spoils placed adjacent to the Expansion Premises by SFPUC contractors shall not exceed
100,000 cubic: yards and shall be placed at the locations-indicated on Exhibit E in accordance
with specifications set forth in Exhibit E, or as otherwise reasonably approved by Tenant, and in.
a manner that will not interfere with anticipated future mining of the Expansion Premises.
Tenant agrees to allow SFPUC and its contractors reasonable access through the Premises, on the
Expansion Premises Haul Road and otherwise, to dispose of such WSIP spoils as described
herein. The Application for Revised SMP 30 shall include a description of the WSIP Spoils and a
proposal that the proposed WSIP Spoils be used adjacent to the Expansion Premises as a, visual
screening berm. Following the Revised SMP 30 Effective Date, Ténant, at Tenant's sole "
expense, shall pursie the use of the WSIP spoils as approved under Revised SMP 30, including
the perforniance of any reiuired finish grading, and the installation and maintenance of suitable
landscaping to the extent provided in Revised SMP 30 as approved by Alameda County and
SFPUC. It is anticipated that SFPUC will issue a revocable license or other permission to Tenant
governing the performance of such screening berm-related duties to the extent they are to be
performed outside of the Premises. ' e

- 322 € Requirements. Subject to the provisions of the
timate sentence of this Sectjon 32.2, SFPUC reserves the right, following any required:
environmental review, to install a water discharge pipe that feeds into the main pit at the southern

end of the Initial Premises for the occasional discharge of water from SFPUC's water system.
SFPUC shall coordinate with Tenant on the operation of the discharge pipe, with the objectives
of minimizing erosion of the quarry pit dize to such discharges and obtaining reasonable’ - S
assessments of the volume of water discharged fron time to time into the quarry pit. Such
discharges may occur (1) as part of scheduled maintenance, system upgrades or operational
activities; or (2) as part of water treatment incidents that may require discharge of water that
cannot be served to customers; or (3) following an earthquake or other emergency constituting a
Force Majeure event. Tenant has been provided with an estimate of the volumes of water that
SFPUC presently anticipates may be discharged into the main pit on the Initial Premises as a
result of SFPUC water system operations that do not constitute Force Majeure events, and Tenant
agrees to manage such water additions as part of its aggregate washing and water recycling:
operations on the Premises to the extent feasible, including the ultimate discharge of such water
to Alameda and San Antonio Creeks when necessary and as allowed under the Approved Plans
and Permits. SFPUC shali provide as much advance notice as possible to Tenant for discharges
of water to the main pit exceeding 1.0 million gallons in a 24 hour period. Tenant agrees to
maintain a discharge capacity of 150 acre-feet in its wash water pits to accomrnodate water
discharges by the SFPUC; provided that, subject to receipt of any required permits and approvals,
(i) Tenant shall be entitled to discharge water into the SMP 24 pits (or at another location
identified by City for which City has provided required designs, plans and specifications and has
obtained required permits and approvals) in order to maintain the discharge capacity set forth

b
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above and shall obtain any approvals or permits required in connection therewith, and (ii)
SFPUC's shall reimburse Tenant for the cost of obtaining the required approvals and permits
referenced in item (i) above, and (ifi) SFPUC shall reimburse Tenant for any additional capital
costs of designing and installing a system to comply with the requirements of this Section 32.2 as
well as the reasonable and direct costs of pumping the volume of water discharged by SFPUC
through the aforementioned water discharge pipe to the extent such pumping is required to
maintain the discharge capacity set forth above. City and Tenant shall cooperate in good faith
and shall use diligent good faith efforts in applying for and obtaining required approvals and
permits and in designing any system required under this Section 32.2.

33, ALAMEDA CREEK PLAN; FUNDING REQU[REMENTS

331 : ration Study. Concurrently with submittal of
the Application for Revised SMP 30 to Alameda County, Tenant will pay SFPUC Two Hundred
Thousand Dollars ($200,000) to support restoration planning for the quarry reach of Alameda
Creek in Sunol Valley (the "Creek Restoration Study Contribution”). SFPUC will direct the
Creek Restoration Study Contribution to a consultant to study alternatives to remove the PG&E
drop structure. and restore natural hydrologic and geomorphic processes to Alameda Creek within
the quarry reach. The scope of work for the study will be defined by the SFPUC, in consultation
with PG&E and the Alameda Creek Fisheries Restoration Workgroup. The study is referred to in
this Lease as the "Creek Restoration Study.” It is antici that the restoration plan for this
reach of Alameda Creek will be consistent. with the long term goal of sustaining an anadromous
steelhead run by recreating historic hydrological and geomorphic processes to the extent feasible.

33.2 psiy of Chs estoration Alternatives. Aspects of channel restoration
alternatives analyzed in the Creek Restoration Study that are related to mining under Revised
SMP 30 may be examined in the CEQA documentation for Revised SMP 30 and Further Revised
SMP 30, and included in the terms and conditions of Revised SMP 30 and Further Revised

SMP 30, as applicable.

1

33.3 * Creck Restoration Contribution. Tenant shall make a contribution (including
without limitation, in-kind contributions and contributions to third parties) to be used for
implementation of the preferred channel restoration alternative (the "Creek Restoration
Contribution™). The amount of the Creck Restoration Contribution and the terms and conditions
of its payment and use will be negotiated in connection with City's approval of Revised SMP 30,
as provided in Section 3,3(f)(ii) above.

34. RELATIONSHIPS WITH REGULATORY AUTHORITIES

Tenant agrees and acknowledges that maintaining professional working relations with
regulatory agencies with jurisdiction over or interest in SFPUC’s operations in the vicinity of the
Premises is critical to implementing the goals of the SFPUC. Tenant shall use its good faith

efforts throughout the Lease term to not take any actions relating to the Initial Premises,
Expansion Premises, Stockpile and Plant Sites, areas subject to the Conveyor and Access

Sumoi Quarry SMP 30 Leasc 123009 FINAL.doc

CorAraT e ¢ bl il - -



Agreements or the Apperson Ridge site that would (with reasonable forseeability) adversely
affect SFPUC’s or City’s relationship with any regulatory agency.

38, SURVIVAL OF ENA OBLIGATIONS REGARDING TRANSACTION COSTS

Tenant is obligated under the ENA to pay SFPUC certain Transaction Costs (as defined
in the ENA) to the extent such Transaction Costs exceed the Negotiating Fee (as defined in the
ENA) paid by Tenant. To the extent that SFPUC has not invoiced Tenant for, and Tenant has not
paid, the Transaction Costs prior to the Effective Date, such obligation shall be an obligation of
Tenant under this Lease. Except as provided in this Article 35, this Lease supersedes the ENA.

36. GENERAL PROVISIONS

361 Notices. Except as otherwise expressly provided in this Lease, any notice given
hereunder shall be effective only if in writing and given by delivering the notice in person, or by
sending it first-class mail or certified mail with a retumn receipt requested or reliable commercial
overnight courier, return teceipt requested, with postage prepaid, addressed as follows, or to such
other address as either City or Tenant may designate as its new ‘address for such purpose by -
notice given to the other in accordance with the provisions of this Section at least ten (10) days
prior to the effective date of such change: |

To the SFPUC: Real Estate Services
Public Utilities Commission
1155 Market St., 4th Floor
San Francisco, CA 94103
Attn: Director
_Facsin'nile: (415) 487;5200

with a copy to: Office of thie City Attorney
City and County of San Francisco
Room 234, City Hall
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4682
Attn: General Counsel, SFPUC
Facsimile; (415) 554-8793

To Tenant: Oliver de Silva, Inc.
11555 Dublin Blvd.
Dublin, CA 94568
Attention: James B. Summers
Facsimile: (925) 803-4327
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with a copy to: Oliver de Silva, Inc,
11555 Dublin Bivd.
Dublin, CA 94568
Attention: Emest D. Lampkin
Facsimile: (925) 803-4339

and a copy to: Oliver de Silva, Inc.
11555 Dublin Blvd.
Dublin, CA 94568 B
Attention: Michael Willcoxon, Es
Facsimile: (925) 8034270

Any potice hereunder shall be deemed to have been given two (2) days after the date when it is
mailed if sent by first-class or certified mail, one day after the date it is made if sent by
commercial overnight courier, or upon the date personal delivery is made, and any refusal by
either Party to accept the attempted delivery of any notice, if such attemnpted deliveryisin
compliance with this Section 36.1 and applicable Laws, shall be deemed receipt of such notice.
For convenience of the Parties, copies of notices may also be given by telefacsimile to the
telefacsimile number set forth above or such other number as may be provided from time to time;
however, neither party may give official or binding notice by telefacsimile, The effective time of
a notice shall not be affected by the receipt, prior to receipt of the original, of a telefacsimile copy
of the notice. : .

362 No Implied Walver. No failure by City to insist upon the strict performance of
any obligation of Tenant under this Lease or to exercise any right, power or remedy arising out of
a breach thereof, irrespective of the length of time. for which such failure continues, no
acceptance of full or partial Rent or Additional Charges during the continnance of any such
breach, and no acceptance of possession of the Premises prior to the expiration of the Term by
any agent of City, shall constitute a waiver of such breach or of City's right to demand strict
compliance with such term, covenant or condition or operate as a surrender of this Lease. No
express written waiver of any default or the performance of any provision hereof shall affect any
other defanlt or performance, or cover any other period of time, other than the default,
performance or period of time specified in such express waiver. One or more written waivers of
a default or the performance of any provision hereof shall not be deemed to be a waiver of a
subsequent default or performance. The consent of City given in any instance under the terms of
this Lease shall not relieve Tenant of any obligation to secure the consent of City in any other or
future instance under the terms of this Lease.

36.3 Amendments. Neither this Lease nor any term or provisions hereof may be
changed, waived, discharged or terminated, except by a written instrument signed by the Parties
hereto.

364 Authorijty. If Tenantsigns asa corporation, a partnership or a limited liability
company, each of the persons executing this Lease on behalf of Tenant does hereby covenant and
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warrant that Tenant is a duly authorized and existing entity, that Tenant has and is qualified to do
business in California, that Tenant has full right and authority to enter into this Lease, and that
each and all of the persons signing on behalf of Tenant are authorized to do so. Upon City's
request, Tenant shall provide City with evidence reasonably satisfactory to City confirming the
foregoing representations and warranties.

365 Joint and Several Obligations.- The word "Tenant” as used herein shall include
the plural as well as the singular. If there is more than one Tenant, the obligations and liabilities
unde this Lease imposed on Tenant shall be joint, and several. -

36.6 Interpretation of Lease. The captions preceding the articles and sections of this
Lease and in the table of contents have been inseried for convenience of reference only and such
captions shall in no waydcﬁneorlimitthescope-orintentofanyproyision of this Lease. This
Lease has been negotiated at arm’s length and between persons sophisticated and knowledgeable
in the matters. dealt with herein and shall be interpreted to achieve the intents and purposes of the
Parties, without any présumption against the party responsible for drafting any part of this Lease.
Provisions in this Lease rélating to number of days shall be calendar days, unless otherwise
specified, provided that if the last day of any period to give notice, reply to a notice or to
undertake any other action occurs-on a Saturday, Sunday or a bank or City holiday, then the last
day for undertaking the action or giving or replying to the notice shall be the next succeeding:
business day. Use of the word “including” or similar words shall not be construed to limit any
general term, statement or other matter in this Lease, whether or not language of non-limitation,
such as "witkiout limitation” or similar words, are used. Unless otherwise provided herein,
whenever the consent or approval ofCityisrequiredtobeobmmedbyTenanthcreunder,City
may give or withhold such consent or approval in its sole and absolute discretion.- Except to the
extent otherwise provided herein or required as a matter of law, any decisions to be made by City
hereunder as to approvals, consents, waivers and the like may be made by the General Manager,
and the Genersl Manager has the full authority and power to bind City in-all such matters and in
any additional matters that constitute ordinary property management decisions.

367 Successors and Assigns. Subject to the provisions of Article 21 hereof relating
to Assignment and Subletting, the terms, covenamts and conditions contained in this Lease shall
bind and imure to the benefit of City and Tenant and, except as otherwise provided herein, their
personal representatives and successors and assigns; provided, however, that upon any sale,
assignment or transfer by City (or by any subsequent landlord) of its interest in the Premises,
including any transfer by operation of Law, City (or any subsequent landlord) shall be relieved
from all subsequent obligations and liabilities arising under this Lease subsequent to such sale,
assignment or transfer, provided that, in each such case, the transferce expressly assumes, for the
benefit of Tenant; all of the obligations of Landlord hereunder. :

36.8 Brokers. Neither party has had any contact or dealings regarding the leasing of
the Premises, nor any communication in connection therewith, through any licensed real estate
broker or other person who could claim a right to a commission or finder’s fee in connection with
the lease contemplated herein. In the event that any other broker or finder perfects a claim for a
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compmission or finder’s fee based upon any such contact, dealings or communication, the party
through whom the broker or finder makes a claim shail be responsible for such commission or
fee and shall Indemnify the other party from any and all Losses incutred by the indemnified party
in defending against the same. The provisions of this Section shall survive the expiration or any
sooner termination of this Lease.

36.9 Severmbillty. If any provision of this Lease or the application thereof to any
person, entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of
this Lease, or the application of such provision to persons, entities or circumstances other than
those as to which it is invalid or unenforceable, shall not be affected thereby, and each other
provision of this Lease shall be valid and be enforceable to the fullest extent permitted by Law.

36.10 Goverping I aw. This Lease shall be construed and enforced in accordance with
the Laws of the State of California. :

36.11 )

except to the extent this Lease specifically references a particular Existing Agreement and
obligation thercunder; this Lease does not amend or supersede any Existing Agreement with
respect to the subject matter thereof, :

36.12 Attornevs’ Fees. In the event that ejther City or Tenant fails to perform any of its
obligations under this Lease or in the event a dispute arises conceming the meaning or
interpretation of any provision of this Lease, the defaulting party or the party not prevailing in
such dispute, as the case may be, shall pay any and all costs and expenses incurred by the other
party in enforcing or establishing its rights hereunder (whether or not such action is prosecuted to
judgment), including, without limitation, court costs and reasonable attorneys’ fees. For purposes
of this Lease, reasonable fees of attorneys of City's Office of the City Attorney shall be based on
the fees regularly charged by private attorneys with the equivalent number of years of experience
in the subject matter area of the law for which the City Attorney’s services were rendered who
practice in the City of San Francisco in law firms with approximately the same nuniber of

attorneys as employed by the Office of the City Attomey.

36.13 Holding Over. Any holding over after the expiration of the Term with the
express consent of City shall be construed to automatically extend the Term of this Lease on a i

PSRN, 58
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month-to-month basis at a monthly base rental rate equal to Eighty-Three Thousand Three
Hundred Thirty-Three Dollars ($83,333.00) per month, and Percentage Rent and Processing

- Royalty Rent at a Royalty Rate and Processing Royalty Rate equal to, respectively, one hundred
percent (100%) of the Royalty Rate and Processing Royalty Rate in effect immediately prior to
the expiration, and shall otherwise be on the terms and conditions herein specified so far as
applicable (except for those pertaining to the Term). Any holding over without City's consent
shall constitute a default by Tenant and entitle City to exercise any or all of its remedies as
provided herein; notwithstanding that City may elect to accept one or more payments of Rent,
and whether-or not such amounts are at the holdover rate specified above or the rate in effect at
the end of the Term of the Lease: - C '

36.14 Time of Essence. Time is of the essence with respect to all provisions of this
Lease in which a definite time for performance is specified. : -

3615 Cumulative Remedies. All rights and remedics of either party hereto set forth in
this Lease shall be curiulative, except as may otherwise be provided herein.

36,16 Survival of Indemnities. Termination of this Lease shall not affect the right of
either party to enforce any and all indemnities and representations and warranties given or made
to the other party under this Lease, nor shall it affect any provision of this Lease that expressly
states it shall survive termination hereof. Ténant specifically acknowledges and agrees that, with
respect to each of the indemnities contained in this Lease, Tenant has an immediate and '
independent obligation to defend City and the other Indemnified Parties from any claim which -
actually or potentially falls within the indemnity provision even if such allegation is or may be
groundless, fraudulent or false, which obligation arises at the time such claim is tendered to
Tenant by City and continues at all times thereafter. ‘

36.17 Relationship of Parties. City is not, and none of the provisions in this I ease
shall be deemed to render City, a partner in Tenant's business, or joint venturer or member in any
joint enterprise with Tenant. Neither party shall act as the agent of the other party in any respect
hereunder, and neither party shall have any authiority to commit or bind the other party without.
such party's consent as provided herein. This Lease is not intended nor shall it be construed to
create any third party beneficiary rights in any third party, unless otherwise expressly provided.
The granting of this Lease by City does not constitute authorization or approval by City of any
activity conducted by Tenant on, in or relating to the Premises. ‘

36,18 Transfer by City. ¥ City sells or otherwise transfers the Premises, City shall be
released from its obligations hereunder arising on or after the date of such sale or transfer and-
Tenant shall look solely to the successor-in-interest to City. Upona sale of the Premises by City,
Tenant shall attorn to the purchaser or transferec, such attornment to be effective and self-
operative without the execution of any further instruments on the part of the Parties to this Lease.
This Lease shall not be deemed to constitute any commitment by City, or create any priority or
right in favor of Tenant, with regard to any future sale or other disposition of the Premises, or any
portion thereof.
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36.19 Recording. Tenant agrees that it shall not record this L.ease nor any memorandum
or short form hereof in the Official Records. ’

3620 No Franchise Right Nothing in this Lease shall be construed as-granfing or
creating any franchise rights in favor of Tenant pursuant to any federal, state or local laws.

36.21 Nog-Liability of City Officials, Emp s and Agents. No elective or
appointive board, commission, member, officer, cmployee or other agent of City shall be
personally liable to Tenant, its successors and assigns, in the event of any default or breach by
City or for any amount which may become due to Tenant, its successors and assigns, or for any
obligation of City under this Agreement.

(@)  Covenant Not to Discriminate. In the performance of this Lease, Tenant

covenants and agrees not to discriminate, on the basis of the-fact or perception of a person’s race,
color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender identity,

domestic partner status, marital status, disability, weight, height, or Acquired Immune Deficiency
Syndrome or HIV status (AIDS/HIV status) against any employee.of, any City employee working

with, or applicant for employment with Tenant, in any of Teriant’s operations within the United:

States, or against any person seeking accommodations, advantages, facilities, privileges, services,

or membership in all business, social,orotherestablishmenmororganizations operated by -

™) Sublease and Other Subcoptracts. Tenant shall include in all Subleases.
and other contracts relating to the Premises a non-discrimination clause applicable to such
subtenant or other contractor in substantially the form of subsection (a) above. In addition,
Tenant shall incorporate by reference in all subleases and other contracts the provisions of
Section 12B.2(a), 12B.2(C)-(C), and 12C.3 of the San Francisco Administrative Code and shall
require all subtenants and other contractors to comply with such provisions. Tenant’s failure to
coraply with the obligations in this subsection shall constitute a material breach of this Fease.

()  Noxy-Discrimination in Benefits. Tenant does not as of the date of this
Lease and will not during the Term, in any of its operations in San Francisco, the Premises, or
where work is being performed for the City elsewhere within the United States, discriminate in
the provision of bereavement leave, family medical leave, health benefits, membershipor
membership discounts, moving expenses, pension and retirement benefits or travel benefits, as
well as any benefits other than the benefits specified above, between employees with domestic
partners and employees with spouses, and/or between the domestic partners and spouses of such
employees, where the domestic partnership has been registered with a governmental entity
pursuant to state or local law authorizing such registration, subject to the conditions set forth in
Section 12B.2(b) of the San Francisco Administrative Code.

(d  Condition to Lease. As a condition to this Lease, Tenant shall execute
the "Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-
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12B-101) with supporting documentation and secure the approval of the form by the
San Francisco Human Rights Commission.

(e) . “OX 1 OF A i pee b \
provisions. of Chapters 12B and 12C of the San Francisco Administrative Code relating to non-
discrimination by parties contracting for the lease of City property are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein. Tenant
shall comply fully, with and be bound by all of the provisions that apply to.this Lease under such
Chapters of the Administrative Code, including but not limited to the remedies provided in such
Chapters. Without limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h)
of the San Francisco Administrative Code, a penalty of $50 for each person for each calendar day
during which such person was discriminated against in violation of the provisions of this Lease
may be asscssed against Tenant and/or deducted from any payment due Tenant.

(a)  Unless exempt, Tenant agrees to comply fully with and be bound by all of
the provisions of the Health Care Accountsbility Ordinance (HCAO), as set forth in San
Francisco Administrative Code Chapter 12Q (Chapter 12Q), including the implementing
regulations, as the same may be amended or updated from time to time. The provisions of
Chapter 12Q axeincorporatedhereinbyreferenceandmadeapartofthislmseas though fully
set forth herein. The text of the HCAOQ is currently available on the web at :
http://www.sfgov.org/olse/hcao. Capitalized terms used in this Section and not defined in this
Lease shail have the meanings assigned to such terms in Chapter 12Q.

(b)  Foreach Covered Employee Tenant shall provide the applicable health
benefit set forth in Section 12Q.3 of the HCAO. If Tenant chooses to.offer the health plan..
option, such health plan shall meet the minimum standards set forth by the San Francisco Health
Commission. :

(¢  Notwithstanding the above, if Tenant meets the requirements of a "small
business™ as described in Section 12Q.3(d) of the HCAOQ, it shail have no obligation to comply.
with part (a) above.

(d)  Tenant's failure to comply with the requirements of the HCAO shall
constitute a material breach by Tenant of this Lease. If, within thirty (30) days after receiving
City’s written notice of a breach of this Lease for violating the HCAQ, Tenant fails to cure such
breach or, if such breach cannot reasonably be cured within such thirty- (30-) day period, Tenant
fails to commence efforts to-cure within such period, or thereafter fails diligently to pursue such
cure to completion, City shall have the remedies set forth in Section 12Q.5(f)1-5). Each of these
remedies shall be exercisable individually or in combination with any other rights or remedies
available to City.

() Any Sublease or contract regarding services to be performed on the Premises
entered into by Tenant shail require the subtenant or Contractor and Subcontractors, as
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applicable, to comply with the requirements of the HCAO and shall contain contractual
obligations substantiaily the same as those set forth in this Section. Tenant shal notify the-.
Purchasing Department when it enters into such a Sublease or Contract and shail certify to the
Purchasing Department that it has notified the subtenant or Contractor of the obligations under
the HCAO and has imposed the requirements of the HCAO on the subtenant or Contractor
through written agreement with such subtenant or Contractor.. Tenant shall be responsible for
ensuring compliance with the HCAO by each subtenant, Contractor and Subcontractor

* performing services on the Premises. If any subtenant; Contractor or Subcontractor fails to
comply, City may pursue the remedies set forth in this Section against Tenant based on the
subtenant’s, Contractor’s, or Subcontractor’s failure to comply, provided that the Contracting
Department has first provided Tenant with notice and an opportunity to cure the violation,

6] Tenant shall not discharge, reprimand, penalize, reduce the compensation
of, or otherwise discriminate against, any employee for notifying City of any issue relating to the
HCAO, for opposing any practice proscribed by the HCAQ, for participating in any proceedings
related to the HCAO, or for seeking to assert or enforce any rights under the HCAOQ by any
lawful means. ' o '

: (®  Tenant represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the requirements of the HCAO. :

(h)  Tenant shall keep itself informed of the requirements of the HCAO, as
they may change from time to time. :

(i Upon request, Tenant shall provide reports to City in accordance with any
reporting standards promulgated by City under the HCAO, including reports on subtenants,
Contractors, and Subcontractors. : :

@ Within five (5) business days after any request by City, Tenant shall
provide City with access to pertinent records relating to any Tenant’s compliance with the
HCAO. In addition, City and its agents may conduct random andits of Tenant at any time during
the term of this Lease, Tenant agrees to cooperate with City in connection with any such audit.

36.24 Notification of Limitations gn Contributions, Through its execution of this
Lease, Tenant acknowledges that it is familiar with Section 1.126 of the San. Francisco Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City for:the
selling or leasing any land or building to or from the City whenever such transaction would -
require approval by a City eiective officer or the board on which that City elective officer serves,
from making any campaign contribution to the officer at any time from the commencement of
negotiations for such contract until the termination of negotiations for such contract or three 3)
months has elapsed from the date the contract is approved by the City elective officer, or the
board on which that City elective officer serves.

36.25 No Relocation Assistance; Waiver of Claims. Tenant acknowledges that it will

not be a displaced person at the time this Lease is terminated or expires by its own terms, and
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®

Tenant fully RELEASES, WAIVES, AND DISCHARGES forever any and ail claims, demands,
rights, and causes of action (including, without limitation, consequeatial and incidental damages)
against, and covenants not to sue, City, its departments, commissions, officers, directors and -
employees, and all persons acting by, through or under each of them, under any Laws, including,
without limitation, any and all claims for relocation benefits or assistance from City under federal
or state relocation assistance laws (including, but not limited to, California Government Code
Section 7260 ef s¢q.), except as otherwise specifically provided in this Lease with respectto a
Taking.

36.26 MacBride Principles - Northern Ireland: The City and County of
San Francisco urges companies doing business in Northem Ireland to move toward resolving
employment inequities and encourages them to abide by the MacBride Principles as expressed ix
San Francisco Administrative Code Section 12G.1, gt seq. The City and County of San .
Francisco also urges San Francisco companies to0.do business with corporations that abide by the
MacBride Principles. Tenant acknowledges that it has read and understands the above statement
of the City and County of San Francisco concerning doing business in Northern kreland.

. 3627 Conflicts of Interest. Through its execution of this Lease, Tenant acknowledges -
that it is familiar with the provisions of Sections 15.103 of the San Francisco Charter, Article I,
Chapter 2 of the City’s Campaign and Governmental Conduct Code and, Sections 87100 et seq: -
and Sections 1090 et seq. of the Government Code of the State of California and certifies that it
does not know of any facts, which would constitute a violation of such provision, and agrees that
if Tenant becomes aware of any such fact during the term of this Lease, Tenant shall immediately
notify the City. Tenant further certifies that it has made a complete disclosure to the SFPUC of
all facts bearing upon any possible interest, direct or indirect, which Tenant belicves any member
of the SFPUC; or other office or employee of the City and County of San Francisco, presently
has or will have in this Lease or in the performance thereof. Willful failure to make such
disclosure, if any, shall constitute a material default hercunder. '

3628 Wﬂw-mmmwmwm
subject to the provisions of the Charter and Administrative Code of the City and County of San
Francisco. , :

36.29 Tropical Hardwood and Virgin Redwood Bag. The City urges companies not
to import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood
wood product, virgin redwood, or virgin redwood wood product. Except as expressly permitted
by the application of Sections 121.3.b and 1214.b of the San Francisco Administrative Cede,
‘Tenant shall not permit any construction with the use of tropical hardwoods, tropical hardwood
wood products, virgin redwood, or virgin redwood wood products. In the event Tenant fails to
comply in good faith with any of the provisions of Section 121 of the San Francisco
Administrative Code, Tenant shall be liable for liquidated damages for each violation in any
amount equal to Tenant’s net profit on the contract, or five percent (5%) of the total amount of
the contract dollars, whichever is greater.
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36.30. No Tobaccp Advertising. Tenant acknowledges and agrees that no advertising of
cigarettes or tobacco products is allowed on any real property owned by or under the control of

the City, including the Premises. This prohibition includes the placement of the name of a
company producing, selling or distributing cigarettes or tobacco products or the name of any
cigarette or tobacco product in any promotion of any event or product. This prohibition does not
apply to any advertisement sponsored by a state, local or nonprofit entity designed to
communicate the health hazards of cigarettes and tobacco products or to encourage people not to
sinoke or to stop smoking.

3631 Mitigation Measures. Tenant shall perform, at its sole cost, all of the mitigation
measures identified in the Approved Plans and Permits and any CEQA Document or instrument
relating thereto, to the extent they relate to the Premises and Tenant’s mining and other activities
hereunder. Without limiting the City’s rights and remedies under this ease for the failure to
perform any mitigation measure, the City will monitor and enforce implementation of the
mitigation measures as appropriate and necessaty. ‘

36.32 Disclogyre. Tenant understands and agrees that under the City’s Sunshine
Ordinance (San Francisco Administrative Code Chapter 67) and the State Public Records Law
(Government Code Section 6250 gt seq.), apply to this Lease and any and alt records,
information, and materials submitted to the City in connection with this T eage, Accordingly, any
and all such records, information and materials may be subject to public disclosure in accordance
with the City’s Sunshine Ordinance and the State Public Records Law. Tenant hereby authorizes
the City to disclose any records, information and materials submitted to the City in connection
with this Lease. '

Tenant represents and warrants as

36.33 Representations a
follows, as of the Effective Date:
(®)  Valid Existence: Good Standing Tenant is corporation duly organized

and validly existing under the laws of the State of California. Tenant has all Tequisite power and
anthority to own its property and conduct its business as presently conducted. Tenant has made.
all filings and is in good standing in the jurisdiction of the State of California.

(b)  Authority. Tenant has all requisite power and authority to execute and
deliver this Lease and the agreements conteinplated by this Lease and to carry out and perform all
of the terms and covenants of this ] ease and the agreements contemplated by this Lease,

(c) No Limitation on Ability to Perform. Neither Tenant’s articles of
incorporation nor Tenant's bylaws, nor any other agreement or Law in any way prohibits, limits
or otherwise affects the right or power of Tepant to enter into and perform all of the terms and
covenants of this Lease. Tenant is not party to or bound by any contract, agreement, indenture,
trust agreement, note, obligation or other instrument which could prohibit, limit or otherwise
adversely affect the Lease. No consent, authorization or approval of, or other action by, and no
notice to or filing with, any govemmental authority, regulatory body or any other person is
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required for the due execution, delivery and performance by Tenant of this Lease or any of the
terms and covenants contained in this Lease. ‘There are no pending or, to Tenant’s best
knowledge, threatened suits or proceedings, or undischarged judgments affecting Tenant before
any court, governmental agency, or arbitrator which reasonably might materially adversely affect
the enforceability of this Lease or the business, operations, assets or condition of Tenant.

(d) - Valid Execution: The execution and delivery of this Lease and the
agreements contemplated hereby by Tenant has been dily and validly authorized by all necessary:
action. This Lease will be a legal, valid and binding obligation of Tenant, enforceable against * -
Tenant in accordance with its terms. Tenant shall have provided to the SFPUC a written ,
resolution of Tenant authorizing the execution of this Lease and the agreements contemplated by

(¢} . Defaults, The execution, delivery and performance of this Lease (i) do- .
not and will notwviolaté or result in & violationr of, contravene or conflict with, or constitute & - -
default under (A) any agreement; document ot instrument to which Tenant is a party or by which
Tenant's assets may be bound or affected, (B) any law, statute; ordinance, regulation, or (C) the
articles of incorporation of bylaws of Tenant, and (if) do not and will not result in the creation or-
imposition of any lien or other encumbrance upon the assets of Tenant. -

@  Meeting Financlal Obligatiops. Tenant is meeting its current liabilities
asthcym;mundiSputedfederalorstatetaxﬁenshavcbeenﬁledagaimtiu and Tenant is
pot in default or claimed defauit under any agreement for borrowed money.

() Apperson Lease. Tenant has provided SFPUC with a true, correct and
complete copy of the Apperson Lease, including any amendments thereto (other than the
redaction of certain financial terms &omtheOriginalese.theFirstAmendmentandthe 1989
Amendment, the redaction of which is clear on the pages of those documents). The Apperson
Lease constitutes the entire agreement between the owner of the Apperson Site, as landlord, and
Tenant, as tenant, regarding the Apperson Lease, and Tenant has not entered into, nor does there
exist any other documents, in connection with or evidencing the Apperson Lease or the rights and
obligations of Tenant with respect to the Apperson Lease. As of the date of Effective Date, the
Apperson Lease is in full force and effect, Tenant is not in default thereunder, and Tenant is not

aware of any facts and circumstances which, with notice or the passage of time would coastitute
such default. '

(h) Ownership of Tenant. Tenant has provided SFPUC with a true, correct
and complete statement of the constituent sharcholders and holders of beneficial ownership
interests in Tenant.

o SMP 17. Tenant has provided SFPUC with a true, correct and complete
copy of SMP 17.
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36.34 Counterparts. This Lease may be executed in two Or more counterparts, each of
which shall be deemed an original, but all of which taken together shall constitute one and the -
same instrument.

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED
IN THIS LEASE, TENANT ACKNOWLEDGES AND AGREES THAT NO OFFICER
OR EMPLOYEE OF CITY HAS AUTHORITY TO COMMIT CITY HERETO UNLESS
AND UNTIL A RESOLUTION OF CITY’S BOARD OF SUPERVISORS SHALL HAVE
BEEN DULY ENACTED APPROVING THIS LEASE AND AUTHORIZING THE
TRANSACTIONS CONTEMPLATED HEREBY, WHICH RESOLUTION SHALL
THEN BE DULY APPROVED BY THE CITY¥’S MAYOR. THEREFORE, ANY
OBLIGATIONS OR LIABILITIES OF CITY HEREUNDER ARE CONTINGENT UPON
ENACTMENT OF SUCH A RESOLUTION AND THE APPROVAL THEREOF BY THE
MAYOR, AND THIS LEASE SHALL BE NULL AND VOID UNLESS CITY'S MAYOR
AND THE BOARD OF SUPERVISORS APPROVE THIS LEASE, IN THEIR.
RESPECTIVE SOLE AND ABSOLUTE DISCRETION, AND IN ACCORDANCE WITH
ALL APPLICABLE LAWS. APPROVAEL OF THIS LEASE BY ANY DEPARTMENT,
COMMISSION OR AGENCY OF CITY SHALL NOT BE DEEMED TO IMPLY THAT
SUCH ORDINANCE WILL BE ENACTED, NOR WILL ANY SUCH APPROVAL .
CREATE ANY BINDING OBLIGATIONS ON CITY.

[No further text this page.]
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City and Tenant have executed this Lease as of the date first written above.

TENANT:

OLIVER DESILVA, INC,,
a California corporation

By: 5.42 ﬂg‘.@

Its: CPlr vt e gst

By: _Samaq) "i“f’&&".
Its:_ VP Cfp

CITY:

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation, acting by and through its
Public Utilities Commissio

By:

Harrington /

General Manages; Public Utilities Commission
APPROVED BY

PUBLIC UTILITIES COMMISSION

Secretary M

APPROVED BY BOARD OF
SUPERVISORS BY RESOLUTION
NO. 467-09 . DATED November 24, 2009

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By €.
Anita L, Wood
Deputy City Attorney
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EXHIBIT A-

Description of Initial Premises

Portions of Parcel 65 of Sunol and San Aatonio lands in Alameda County as described in the
deed from Spring Valley Water Co. to the City and County of San Francisco by deed dated
March 3, 1930 in book 2350, page 1 of Official Records of Alameda County; said portions being
the area shown outlined and labeled as the Initial Premises” on Exhibit 'A-3 attached to this
Lease,

Exhibit A-1 — Page 1
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EXHIBIT A-2
Description of Expansion Premises

Portions of Parcel 65 of Sunol and San Antonio lands in Alameda County as described in the
deed from Spring Valley Water Co. to the City and County of San Francisco by deed dated
March 3, 1930 in book 2350, page 1 of Official Records of Alameda County; said portions being
the area shown outlined and labeled as the "Expansion Premises™ on Exhibit A-3 attached to this
Lease.

Exhibit A-2 - Page 1
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EXHIBIT A-3

Diagram Showing Initial Premises and Expansion Premises
[Attached]

Exhibit A-3 - Page 1
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EXHIBIT A
Diagram Showing Proposed Reserved Expansion Premises

[Attached]

Exhibit A-4 - Page 1
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EXHIBIT B
Minimum Required Improvements

1. Slurry cutoff wall: Installation of a slurry cutoff wall to reduce the inflow of water from
Alameda Creek into the active mining pit on the Premises. The general location of the cutoff
wall is shows on Attachment D to the RFP. The cutoff wall along Alameda Creek will be
approximately 7,800 feet long at an estimated depth of 35 to 45 feet and should meet a
permeability standard not exceeding 10-7 cm/sec. Depending on the results of studies to be
conducted as part of the Application for Revised SMP 30, a second 2,300 foot long slurry
cutoff wall along the left bank of San Antonio Creek may also be required at an estimated
depth of 40 feet (see Attachment D to the RFP). Slurry wall materials and construction shall
meet applicable standards established by the American Petroleum Institute for mixing and
field-testing of bentonite slurries, and ASTM standards for laboratory testing of slurry
properties and hydraulic conductivity. Plans and specifications for the shurry cutoff wall shall
be subject to the review and approval of SFPUC and shall contain the following elements:

i. Coordination of construction

ii. Equipment layout and storage arcas

iii. Specifications for excavators and mixing equipment

iv. Procedures for slurry mixing, trenching and backfilling

v. Materials specifications including sources and certificates of manufacturer's
compliances

vi. Control of drainage and spills/ environmental protection plan

vii. Clean up of site

The specific design details set forth above (including but not limited to the length of the
required cutoff wall) may be subject to change as reasonably approved by SFPUC, provided
that in all events the SFPUC's goal of minimizing seepage losses from Alameda Creek shall
be attained.

2. Installation of Movable Sand and Aggregate Processing Facilities: Provide a processing
plan for mining the entire site according to the Alternative F Plan requirements in a cost
effective manner that maximizes royalty revenue to the SFPUC.

3. Creek Bank Restoration: After consultation with state and federal resource agencies,
restoration of the right bank of Alameda Creek and the left bank of San Antonio Creek
(looking downstream) with native vegetatior: and other measures in accordance with the
provisions of the Alternative F Plan and maintain any plantings during the term of the Lease.
In addition to regulatory agency approval, the final creek bank restoration plan will be subject
to City approval and coordination with the Creek Restoration Study.

D Exhibit B - Page 1
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4. Relocation of Existing 36 Inch Water Line During Extension Term: Removal of the
existing 36 inch water line currently located on the Expansion Premises and the installation
of a new, smaller pipeline at a location outside of the quarry boundary parallel to Calaveras
Road.

5. Use of Native Plants to Screen Quarry Operation: Planting and maintenance of native
plants and trees to minimize the visual impacts of the quarry operation from Calaveras Road,
consistent with existing requirements in the Alameda County Surface Mining Ordinance.

6. Nursery Relocation: Relocate nursery and install new perimeter fence.

7. Power Line Relocation: Relocate the portion of the power line to the filter plant located on
the Expansion Premises, if required after review by SFPUC engineering and operations staff.

Exhibit B — Page 2
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IT

Gradation, Quality and Pricing Tables - Filter and Drain Material

A.  Provision of San
provided pursuant to Section 11.8(a) of the Lease shall meet the following

standards.

d Gravel for S

C Proj

. The materials to be
gradation and quality

1. Filter material consisting of sound, durable processed sands free from organic matter,

clay balls, and soft particl
with ASTM C 117 and C

es meeting the following tentative gradation measured in accordance
136, after placement and compaction in the proposed replacement dam:

Tentative Filter Material Gradation
Screen/Sieve Size Percent Passing by Weight
3/8 inch 100
No. 4 95-100
No. 8 65-95
No. 16 40-65
No. 30 20-45
No. 50 5-25
No. 100 0-10
No. 200 0-3

Filter material shall conform to the soundness requirements of ASTM C33 for fine

aggregate.

2. Broad-graded filter materi
free from organic matter, clay balls,
neasured in accordance with ASTM

proposed replacement dam:

and soft particles meeting the foll
C 117 and C 136, after placement and compaction in the

al consisting of sound, durable processed sands and gravels
owing tentative gradation

Tentative Broad-Graded Filter Material Gradation
Screen/Sieve Size Percent Passing by Weight
% inch 100
3/8 inch 75-100
No. 4 60-80
No. 16 30-55
No. 50 5-30

No. 200 0-3

3. Drain material consisting of sound, durable processed sands and gravels free from

organic matter, clay balls, and other soft particles or foreign matter meeting the following

Exhibit C - Page 1
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tentative gradation measured in accordance with ASTM C 117 and C 136, after placement and
compaction in the proposed replacement dam:

Tentative Drain Material Gradation

Screen/Sieve Size Percent Passing by Weight
1 inch 100
% inch 85-100
3/8 inch 30-98
No.4 5-45
No. 8 0-3
No. 200 0-2

Drain material shall meet the requirements for durability, soundness, and abrasion
resistance listed in the following table:

Drain Material
Test Type Test Standard Acceptability Criteria
Absorption ASTM C127 Less than 2%
Specific Gravity ASTM C127 Greater than 2.60
ASTM C128 Greater than 2.60
Abrasion Resistance ASTM C131 Less than 10% loss of weight
after 100 revolutions and less
than 40% loss of weight after
500 revolutions
Sodium Sulphate Soundness ASTM C88 Less than 10% loss of weight
after 5 cycles

B. Competitive Rates. The price for all such filter and drain materials will be no higher
than the then lowest price currently offered by the operator for large volume purchases.

Exhibit C - Page 2
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EXHIBIT D
Existing Agreements

1. Memorandum of Agreement Between Quarry Lessee and San Francisco Water
artment, dated May 19, 1986, between the San Francisco Water Department of the
Public Utilities Commission of the City and County of San Francisco and Oliver de Silva

Corporation.
2. The following agreements, sometimes referred to collectively as the "Road Agreements”™.

. Exchange Deed and Right of Way Agreement, dated September 20, 1968,
between City and County of San Francisco and Diamond A Ranch, Inc.,a
corporation, and William W. Apperson, as Executor of the Estate of Randolph
William Apperson

. Amendment to Exchange Deed and Right of Way Agreement, dated May 14,
1986, between City and County of San Francisco and William W. Apperson

. Confirmation of Lease/Roadway, dated December 9, 1986, between William W.
Apperson and Oliver de Silva, Inc.

Exhibit D - Page 1
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EXHIBIT E
Location of Spoils and Specifications
[Attached]

Exhibit E - Page 1
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_ : EXHIBIT E - Part 2. Specifications
TECHNICAL SPECIFICATIONS WD-2581
DIVISION 2: SITE WORK
02210: DISPOSAL SITES

PART 1 - GENERAL

1.01 SUMMARY
A, This specification section covers the following items of work:

1. Disposal, handling, and compaction of excavated materials, furnish and install site
drainage and retaining facilities and erosion mitigation measures, and vegetation
restoration of spoil disposal sites.

1.02 RELATED SECTIONS

Section 01150 - Water Treatment and Disposal

Section 01500 - Construction Facilities and Temporary Controls
Section 01570 - Traffic Control

Section 02052 - Site Preparation, Clearing, Grubbing, and Stripping
Section 02111 - Disposal of Excavated Materials

Section 02150 - Trench Shoring Installation

Section 02155 - Utility and Structure Protection

Section 02260 — Hydro-seeding and Mulching

L QMmO Nw e

103 DEFINITIONS

A, Spoil Disposat Area A: The disposal site located along west of Calaveras Road near
Highway I-680, as designated on the Drawings.

B. Spoil Disposal Area B; The disposal site located along west of Calaveras Road and just
north of the CEMEX Quarry entry, as designated on the Drawings.

C. Spoil Disposal Area C: The disposal site located along Calaveras Road within the current
nursery area, as designated on the Drawings.

1.04 SUBMITTALS

A The Contractor shail submit a detailed work plan describing the proposed method and
sequencing of construction of the disposal sites including the test pad. After acceptance of
the work plan, changes shall not be made to the work plan without the prior written
acceptance of the CITY REPRESENTATIVE.

1. The Contractor shall include in the work plan a list of equipment proposed for use
in all operations of construction of each disposal site, including but not limited to

For the sole use of the DOCUMENT RECIPIENT
Do not cite, copy, or circulate without the express permission of the SFPUC
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EXHIBIT E - Part 2: Specifications
TECHNICAL SPECIFICATIONS WD-2581
DIVISION 2: SITE WORK
02210: DISPOSAL SITES

equipment for loading, hauling, spreading, moisture conditioning, scarifying, and
compacting. For the compaction equipment proposed, sufficient data and drawings
shall be fumnished for verification of the requirements specified in this section.

2. The Contractor shall include in the work plan a detailed description of the
sequencing and operations necessary for construction of each of the disposal sites.

3. Identify proposed haul routes and staging areas,

1.05 QUALITY CONTROL

A. A minimum of one test pad shall be constructed to establish optimal compaction for different
types of excavated material to be disposed at the spoil disposal sites. Contractor shall provide
necessary labor and equipment for preparation and compaction of the test pad site. See article
1.05 B of this section for details of the test pad and testing. The compaction equipment shall
be a 10-15 ton pad foot vibratory roller compactor or approved equivalent. City
Representative will determine whether or not Contractor shall be required to perform soil
density tests within the test pad depending on the types and gradation of materials excavated
from the tunnel. If City Representative determines that soil density tests shall be performed, a
minimurm of three soil density tests shall be performed upon placement of every two lifts, with
each lift compacted to the specified number of compaction passes with the specified
equipment (if applicable). Alternatively, if requested by City Representative, Contractor shall
perform survey of settlement after every two equipment passes over each lift at several
locations within the test pad area to evaluate the effectiveness of compaction. Soil density
tests or survey of settlement data would be reviewed by City Representative or his/her
designee and would determine if adjustment of the number of roller compactor passes
specified in article 3.01 C is necessary.

B. Test Pad Program

1. Location of the test pad shall be proposed by the Contractor with the understanding that the
test pad and associated testing activities will not impact construction progress. Each test
pad shall be a minimum 100 feet long by 80 feet wide. It is the intent of the test pad
program to use materials that are reasonably uniform at each test pad location, but the
general material characteristics at each pad would be sufficiently different from each other
to represent the range of different materials that would be produced by the tunnel
excavation operations.

2. Compaction equipment shall be a 10-15 ton pad foot vibratory roller compactor or
approved equivalent.

For the sole use of the DOCUMENT RECIPIENT
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EXHIBIT E - Part 2: Specifications
TECHNICAL SPECIFICATIONS WD-2581
DIVISION 2: SITE WORK
02210: DISPOSAL SITES

3. The following sequence shall be followed for preparation, placement, and compaction of
each lift of the test pad:

a. Test pad site shall be stripped of existing vegetation by removing the top soil prior to
placement of excavated material.

b. Excavated material shall be placed in 12 to 18 inch thick lifts, depending on the
gradation of the spoils, and spread uniformly through out the entire prepared test pad
area. The City Representative shall determine the allowable thickness of each lift for
the test pad. The test pad area shall be marked with chalk or lime to clearly distinguish
it from the rest of the spoil disposal fill area.

¢. For compaction of the excavated material in the test pad area, the number of passes of
the vibratory roller compactor to be applied to each lift of excavated material
placement shall be as follows: three passes for the first two lifts, five passes for the
third and fourth Jifts, and seven passes for the fifth and sixth lifts. The City
Representative may make adjustment to the number of specified passes as he/she sees
fit during the test program.

d. Contractor needs to demonstrate a systematic path pattern for the specified vibratory
roller compactor to ensure compaction is uniform and covers the entire test pad area.

e. K test pad soil density tests are determined to be applicable by the City Representative,
a minimum of 3 such tests shall be conducted by the field testing technician and
laboratory employed by the Contractor at completion of compaction of the second,
fourth, and final lifts (minimum of 3 tests x 3 lifts = 9 tests total). The location and
number of tests for each specified lift shall be submitted for review and acceptance by
the City Representative.

f. HCity Representative determines that surveying shall be used as an alternative to soil
density testing based on the types and gradation of materials excavated from the tunnel,
Contractor shall perform survey of settlement after every two equipment passes over
each lift at several locations within the test pad area to evaluate the effectiveness of
compaction. The location and number of survey points for each lift shail be submitted
for review and acceptance by the City Representative.

4 Field Testing: The objective of the soil density testing or settlement survey is to evaluate
the effectiveness of the compaction equipment on the types of excavated material
compacted under the specified compaction passes by measurement of the in place unit
weight of the compacted excavated material, or establishment of an average lift settlement
for each specified compaction pass. Results of the testing or survey shall be submitted to
the City Representative when available but no later than 24 hours after the tests or survey

is performed.

For the sole use of the DOCUMENT RECIPIENT
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EXHIBIT E - Part 2: Specifications
TECHNICAL SPECIFICATIONS WD-2581
DIVISION 2: SITE WORK '
02210: DISPOSAL SITES

If soil testing is performed, the in place unit weight of the compacted fill shall be measured
using one of the following methods:
a The sand cone test method (ASTM D1556) or
b. Nuclear Method (ASTM D2922)

3. The City Representative or his/her designee will review and interpret the soil density test

- results or survey data submitted by the Contractor. Any adjustment to the number of
compaction passes specified in article 3.02.C of this section, applicable to the entire
disposal site, will be conveyed to the Contractor in writing. If deemed necessary, the lift
thickness may vary from the specified thickness under article 3.01 C of this section.

6. The City Representative reserves the right to request additional test pads depending on the
variation of the characteristics and properties of the excavated materials during tunneling.
Additional test pad work, if required, shall be considered additional work.

PART 2 - PRODUCTS

2.01 MATERIALS

A Topsoil shall consist of material removed during stripping operations and placed in the
stripping stockpiles in accordance with Section 02052, “Site preparation, Clearing,
Grubbing, and Stripping.”

B. Drain pipes shall be of reinforced concrete (ASTM C76) or corrugated HDPE (AWWA
C906). '

C. Culverts and headwalls shall conform to Section 02631 - Storm Drain System

PART 3 - EXECUTION

3.01 SPOIL DISPOSAL AREAS A,B,and C

A. Excavated spoils shall be tested for hazardous materials or contaminants in accordance with
Section 02111, Disposal of Excavated Materials, before final placement in designated on-site
spoil disposal areas. Material identified as hazardous/unsuitable shall not be placed in on-site
disposal areas. Final placement in spoil disposal areas shall be subject to approval by the City
Representative.

For the sole use of the DOCUMENT RECIPIENT
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EXHIBIT E - Part 2: Specifications
TECHNICAL SPECIFICATIONS WD-2581
DIVISION 2: SITE WORK
02210: DISPOSAL SITES

B. Disposal sites shall be stripped of existing top soil prior to spoils placement. Top soil shall be
stockpiled for later use.

C. Drainage pipes, ditches or culverts, inlets and/or headwalls, erosion mitigation measures, and
other facilities as required and as indicated on the "Spoil Disposal Areas™ Drawings shall be
furnished and installed.

D.  Excavated materials placed in on-site spoil disposal areas shall be spread in uniform lifts or
layers not exceeding 12 inches in loose thickness. Compaction shall be applied with at least 5
passes of a 10-15 ton pad foot vibratory roller compactor or approved equivalent unless
otherwise directed by the City Representative. Compaction testing will not be required outside
of the test pad area. Moisture conditioning shall be performed as needed to control dust during
dumping, spreading, and compaction.

E. Oversize rocks larger than 12 inches are allowed in the fill provided they are not nested
together and are compacted as specified.

F. The excavated materials shall be placed uniformly in horizontal layer/lift over the entire spoil
disposal site before additional materials are placed on another layer/tift at higher elevation. .
The material near the slopes should be spread beyond the final slope and the excess material
trimmed after completion of each spoil disposal site so that the material on the slopes is well
compacted. All loose material on the slopes shall be trimmed and placed on top of the spoil
disposal site and compacted. Slope shall be trimmed to the lines and grades as shown on the
drawings. The final lines and grades of the spoil disposal sites shall be determined by the City
Representative based on the actual volumes of excavated materials placed..

G. Disposal sites shall be restored and revegetated as specified in section 02260 —"Hydro-seeding
and Mulching”, including placement of top-soil, hydroseeding, and installation of temporary
erosion protection measures.

PART 4 - PAYMENT

4.01 All work specified in this section shall be considered incidental work to the Disposal of Excavated
Material work unless noted otherwise.

END OF SECTION
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EXHIBIT B

SUBLEASE PREMISES

Sublease Premises is the Initial Premises as defined in the Lease.
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EXHIBIT D

ACQUIRED ASSETS
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SMP 30 - Sunol Property Buildings.
6527 Calaveras Rd. — Sunol, CA 94586
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1.)Office
a. Consists of one conference area, one bathroom, 3 similar sized ofﬁces. a front
office area and the scale room.
L Size: (1) 30'x11.5’ conference area and bathroom, (3) 9'x11’ offices, (1)
front office 10°x11’ and (1) scale house 10'x11’ which totals 40'x 24’
with the scale house being 10'x11’

2.) Time clock and Storage room
a. Used for time clock and storage
l. Size: 21'x12'
3.) Bath room
a. Extra external bathroom
1. Size: 10'x &'
4.) Crusher Room
a. Crusher parts and shelving
l. Size: 10'x20'
5.) Caterpillar Room
a. Cat Part room
| Size: 19'x8’
6.) Bolt Room
a. Boit storage shed
. Size:12’x 7

7.) Shop
i. Slze: 30'x22'
8.) Break Room
a. Break room next to Shop
‘1. Slze: 1220’
9.) Dressing Room
a. Dressing room next to Shop on Southside
L. Size: 1220’
10.)Dressing Conex
a. Dressing next to shop on north side
I Size: 820"
11.)Filter Room
a. Keep all of our filters for cats here
i. Size: 8'x20’
12.)Bearing Room
a. Keep all of our bearings here for the plant
I Size: 10'x20’
13.)Laborers Shack

a. Breéakroom for Laborer
.’ Size: 10'x18’




EXHIBIT E
EASE SECURITY, RECLAMATION SECURITY AND SMARA SECURITY

LEASE SECURITY, RECLAMATION SECURITY AND SMARA SECLURITY
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DATE: SEPTEMBER 3, 2003

PAGE: 1

IRREVOCABLE STANDBY LETTER OF CREDIT NUMBER: 3058383

BENEFICIARY
COUNTY OF ALAMEDA .
224 W. WINTON AVENUE # 111,
HAYWARD, CA 94544 AND

APPLICANT
RMC PACIFIC MATERIALS, INC.
6601 KOLL CENTER PKWY
PLEASANTCN, CA 94566

CALIFORNIA DEPARTMENT OF

CONSERVATION

OFFICE OF MINE RECLAMATION
801 K STREET MS 09-06
SACRAMENTO, CA 95814-3529

: AMOUNT

USD 298,000.00

TWO HUNDRED NINETY EIGHT THOUSAND
AND 00/100’S US DOLLARS

EXPIRATION
AUGUST 20, 2004 AT OUR COUNTERS

WE HERE&E ESTABLISH IN YOUR FAVOR OUR IRREVOCABLE STANDBY LETTER OF
CREDIT ICH IS AVAILABLE WITH BANK OF AMERICA, N.A. BY PAYMENT

" AGAINST PRESENTATION OF THE ORIGINAL OF THIS LETTER OF CREDIT AND
YOUR DRAFTS AT SIGHT DRAWN ON BANK OF AMERICA, N.A.

THIS LETTER OF CREDIT SHALL BE DEEMED AUTOMATICALLY EXTENDED WITHOUT
AMENDMENT FOR A ONE YEAR PERIOD ON THE PRESENT EXPIRATION DATE SET

OF CREDZET.

WE HAVE !BEEN ADVISED THAT THE PURPOSE OF THIS LETTER OF CREDIT IS
RELATED TO: "EXCAVATION OF SAND AND GRAVEL MATERIALS ON A SITE
LOCATED 1 MILE S.E. OF HIGHWAY 680, BETWEEN CALAVERAS ROAD AND
ALAMEDA CREEK, ALAMEDA COUNTY. (CALAVERAS RESERVOIR 7 1/2 QUAD)."

WE HEREBY ENGAGE WITH YOU THAT DRAFT (S) DRAWN UNDER AND IN COMPLIANCE
WITH THE TERMS OF THIS LETTER OF CREDIT WILL BE DULY HONORED UPON
PRESENTATION, AS SPECIFIED HEREIN.

THIS LETTER OF CREDIT IS SURJECT TO THE INTERNATIONAL STANDBY
PRACTICES 1998, ICC PUBLICATION NO. 590.

IF YOU REQUIRE ANY ASSISTANCE OR HAVE ANY QUESTIONS REGARDING THIS
TRANSACTION. PLEASE CALL 213-345-0135.

AUTHORIZED SIGNATURE AUTHCRIZED" SIGNATURE

SERGIO CARMONA
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JATE: JUNE 21, 2004

AMENDMENT TO IRREVOCABLE STANDBY LETTER OF CREDIT NUMBER: 3058383

AMENDMENT NUMBER 1

BENEFICIARY APPLICANT
COUNTY OF ALAMEDA RMC PACIFIC MATERIALS, INC.
224 W. WINTON AVENUE # 111, 6601 KOLL CENTER PKWY
HAYWARD, CA 94544 AND PLEASANTON, CA 94566

CALIFORNIA DEPARTMENT OF
CONSERVATION
OFFICE OF MINE RECLAMATION

801 K STREET MS 09-06
SACRAMENTO, CA 95814-3529

THIS AMENDMENT IS TG BE CONSIDERED AN INTEGRAL PART OF THE AROVE CREDIT
AND MUST BE ATTACHED THERETO.

THE AROVE MENTIONED CREDIT IS AMENDED AS FOLLOWS ;

IN THE SECOND PARRGRAPH, WHERE IT READS "AT LEAST SIXTY (60) DAYS" IS NOW
TO READ AS "AT LEAST ONE HUNDRED TWENTY (120} DAYS®,

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.

WMENDMENT, PLEASE CALL 213-345-0128.

W0, 00 ?@MJ

@ IF YQU REQUIRE ANY ASSISTANCE OR HAVE ANY QUESTIONS REGARDING THIS

AUTHORIZED SIGNATURE AUTHPRIZED SIGNATURE
THIS DOCUMENT CONSISTS GF 1 PAGE(S).

ROBERTO BUENABAD STELLA ROSALES
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DATE: QCTORER 28, 2004

AMENDMENT TO IRREVOCABLE STANDBY LETTER OF CREDIT WUMBER: 3058383

AMENDMENT NUMBER 2

BENEFECIARY

APPLICANT
COUNTY OF ALAMEDA RMC PACIFIC MATERIALSZ, INC.
224 W. WINTON AVENUE $# 111, 6601 FKOLL CENTER PKWY
HAYWARD, CA 954544 AND . PLEASANTON, CA 54566
CALIFORNIA DERARTMENT OF
CONSERVATION

CFFICE OF MINE RECLAMATION
B0l K STREET MS 0%-06
SACRAMENTO, Ch 95814-3529

THIS AMENDMENT IS8 TO BRE CONEIDERED AN INTEGRAL PART OF THE ABOVE CREDIT
ANTY MUST BE ATTACHED THERETO

" THE ABOVE MENTIONED CREDIT TS AMENDED A8 FOLLOWS :

THE AMOUMT OF THIS CREDIT HAS BEEN INCREASHED BY USD 5,193.00
THE AGSREGATE AMOUNT OF THRE CREDLT IS HOW UsSDh 307,132.04

ALL OTHEHR THRMS AND CONDITIONS REMAIN UNCHANGED.

IF YOU REQUIRE ANY ASSISTANCE OR HAVE ANY QUESTYONS REGARDING THIS
AMENDMENT, PLEASE CALL 313-345-0128,

AUTHO ZED SIGNA
R) THIS DOCUMENT CONSISTS OF 1 PAGSE(S) .
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BANK OF AMERICA - CONFIDENTIAL 'PAGE: 1
DATE: APRIL 20, 2007

AMENDMENT TO IRREVOCABLE STANDBY LETTER OF CREDIT NUMBER: 3058383

AMENDMENT NUMBER 3

ISSUING BANK
BANK OF AMERICA, N.A.
1000 W. TEMPLE STREET
7TH FLOOR, CA9-705-07-05
LOS ANGELES, CA 9%0012-1514

BENEFICIARY APPLICANT
COUNTY OF ALARMEDA RMC PACIFIC MATERIALS, INC.
224 W. WINTON AVENUE # 111, 6601 KOLL CENTER PKWY
HAYWARD, CA 94544 AND PLEASANTON, CA 94566

CALIFORNIA DEPARTMENT OF

CONSERVATION

OFFICE OF MINE RECLAMATION
801 K STREET M5 09-06
SACRAMENTO, CA 95814-3529

THIS AMENDMENT IS TO BE CONSIDERED AN INTEGRAL PART OF THE ABOVE CREDIT
AND MUST BE ATTACHED THERETO.

THE ABOVE MENTICNED CREDIT IS AMENDED AS FOLLOWS:

THE AMOUNT CF THIS CREDIT HAS BEEN INCREASED BY USD 76,108.00
THE AGGREGATE AMOUNT OF THE CREDIT IS NOW USD 383,301.00

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.

IF YOU REQUIRE ANY ASSISTANCE QR HAVE ANY QUESTIONS REGARDING THIS
AMENDMENT, PLEASE CALL 213-481-7844.

AUTHORIZED SIGNAT'JRE
THIS DOCUMENT CONSISTS OF 1 PAGE(S).
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