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AMENDED IN COMMITTEE
T 821113 |

FILE NO. 130537 _ ORDINANCE
[ '

[Lease and Management Agreement - Botanical Garden Society - Walvmg Fees - Botamcal
Garden at Strybing Arboretum in Golden Gate Park} ‘

O_rdinance approving and authorizing a [ease and Managem'ent Agreement between
the _City and the San Francisco Botanical Garden Society for the San Francisco. |
Botan'ical Garden at Strybing Arboretum in Golden Gate Park, with an initial term of 10
years vgjtgﬁ 1§§e3r:9xtensi0n options; waiving the non-resident admission fee in Park
Code S‘e_ctior:' 12.46(d) for certain persons and entities as set forth in the Lease and

Management Agreement; ratifying prior acts in connection with this Ordinance; and

making environmental findings.

VNOTE.: Additions are single- undof line italics Times New Roman,

‘deletions are
Board amendment addrhons are double-underlined underhned

Board amendmentdeletions are smk@bfeagh—nem

Be it ordained by the-People of the City and County of San Francisco:

Section 1. Findings.

(a) The San Francisco Bo’tanical.Garden Generally. The City and County of San

Francisco (the “City”) owns the San Francisco Botanical Garden (the “Botanical Garden”),
formerly known vas Strybing Arboretum, a 5_5—acre garden and associated facilities located in
the southeast portion-of San Francisco’s Golden Gate Park along Mar_tin Luther King Jr. Drive
and Lincoln Way, between o' Avenue and 19" Avenue. The Recreation and Park
Commission has jurisdiction over the Botanical Garden and is responsible, through the City’s
Recreation and Park Department (,‘;RPD”), for its .operation and managément. The»—Botanical
Garden is a living museum_of more thah 8,000 different kinds of plants, many rare and
endangered and no longer fouhd in their native hab‘itats, and is a treasure for the residents of

San Francisco and the Béy Area as well as for visitors from around the world.

Recreation and Park Department
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(b) The San Francisco Botanical Garden Society. The San Francisco Botanical
Garden Society (“SFBGS”) is a nonprofit 501(¢)(3) corporation devoted to sur)pomng, -
promoting, and enhancing the use, appreciation and stature of the Botanical Garden. SFBGS
has provided crucial support and assrstance to the City in the management and operation of
the Botanical Garden since 1955, including th.e construction and donation of the Helen
ercker Russell Library Building; management and operation of the Library ar1d Visitor
Orientation Center and Bookstore; funding and deVe]oping a special areé plan (the “Botanical
Garden Master Plan"’) for the Golden Gate Park Mastér Plan; providing education end visitors

programs, visitor publications, curatorial and plant collections management services,

~ community programming, horticulture education and volunteer programs; planning and

managing improvements to the Botanical Garden; paying costs to support the hiring of an

“eleventh City gardener dedicated solely to-the care and maimtenance of the Botanical Garden; |

and fundraising to support the Botanical Garde-n.

(c) The City and SFBGS’s Pricr Agreements. On Mareh 1, 2002, the City-and SFBGS

entered into (i) a Memorandum of Ag-reemen't (Strybing Arboretum) (the “Cooperation .
Agreément”j pursuant to which RPD and S‘FBGS agreed to cooperatively manage the |
Botamcal Garden, with RPD takmg a primary role in managing certain functions and SFBGS
taking a primary role in managing other functlons and (u) a Iease (the “Original Lease”)
pursuant to which SFBGS leased from the City certain office space, library space, horticultural |
space and book kiosk space within rhe Botanical Garden. The terms of the Cooperation
Agreement and the Onglnal Lease have expired, and the City and SFBGS have continued to

operate under the terms of such agreements. ln addltron the City and SFBGS entered into a

- Grant Agreement, dated July 1, 2010 (as amended, the “Grant Agreement”), pursuant to

which the City provided a grant to SFBGS for the purpose of funding certain education and

Recreation and Park Department . : : .
BOARD OF SUPERVISORS 2611 7 o Page 2
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community outreach and the operation and maintenance of the Botanical Garden’s non-
resident entrance fee Collecnon program. The Grant Agreement explres on June 30,2013.

(d) Nursem Gift. SFBGS has offered to donate to the City the design and construction
of a Nursery Center for Sustainable Gardening within the Botanical Garden for the joint use of

the City and SFBGS (the “Nursery Project’) as a gifi-in-place valued at approximately $14 |

-million if SFBGS completes the Nursery'Project. On April 10, 2012, the Board of Supervisors

adopted Resolution No. 125-12, in which the Board of Superwsors (a) adopted a Final

Mitigated Negatlve Declara’non (“FMND”) and a Ml’aga’non Measuring and Reporting Program
(the “MMRP”) for the Nursery Project, (b) imposed all the mitigation measures set forth in the
MMRP as Cohditions of such appr_oval, and (c) accepted a gift—in—placé to the City of the -
Nursery Project valued at approximately $14 million. -Constructioh of the Nursery Project has

not commenced.

(e) Need for Continued Collaboration. The City and SFBGS recognize the need for

\

continued collaboration to meet the challenges and opportunities of creating and sustaining-a.
world-class botanical garden for fhe 21st century.. The City and SFBGS have the shared goal
of creating one of the world’s outstanding public botanical gardens, represénting San

Francisco’s horticultural heritage as well as diverse Collect_ions from around the world, and of

' increasing' levels of private and public financial support and resources to support such goal.'

| Towards that end, the City and SFBGS desire for SFBGS to continue to lease certain office .

and related space in the Botanical Garden for administrative purposes, to lease and continue
fo operate the Library, o access and utilize horticultural space in the Botanical Garden, and to| -
utilize space in the buildings within the Botanical Garden for educational seminars, receptions,|.

lectures and other special events. City and SFBGS further desire for SFBGS to provide

‘assistance with the operation and managemeht of the Botanical Garden and with educatio'n,

fundraising and other activities whic.h will support and enhance the Botanical Garden. The

Recreation and Park Départment
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| Clty and SFBGS desire to provide a clear management structure.that facmtates operatron and

presently designated as Rooms 1 and 3 of the San Franciseco County Fair Building and in the

* space for providing visitor orientation services and matenals to the public and operatron ofa

- Space”), for operation of the Helen Crocker Russell Library of Horticulture. SFBGS shall use

Recreation and Park Department

management of the Botanical Garden and SFBGS’s efforts to raise funds to help augment

City funding for the Botanical Garden.

(f) Lease and Management Agreement. The City and SFBGS have negotiated a

Lease and Management Agreement that includes the following:
(1) An initial term of ten years with two ten- “year extension options.

(2) The leased premrses shall consist of a poition of the Botanlcal Garden
comprised of the following, as generally depicted on Exhibits B-1 and B-2 of the Lease and

Management Agreement:

(i) Approxrmately 207 square feet of office space located in the rooms

rooms presently designated as Rooms 23, 24, 25 and 30 of the Helen Crocker Russell Library
Building (collectively, tr re “Office Space”). SFBGS shall use the Office Space-for officer and

administrative’ purposes and community meetings. -

(i) Approximately 84 square feet of space constituting the bookstore and
approximately 800 square feet of space outside of the bookstore (the “Visitor Orientation

Center and Book Store ). SFBGS: shall use the Visitbr Orientation Center and Book Store

book and gift store selling materials approved by RPD, including plant sales in the (space -

outside the Visitor Orientation Center and Book Store.

(iii) Approximately 1,378 square feet of space located in the rooms

presently designated as Rooms 31, 32, 35, 36, and 37 of the Library Building (the “Library

BOARD OF SUPERVISORS - 26183 ‘ Page 4
: 6/20/2013
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the Library Space for operation of a horticultural library open tc the public during houré

approved by RPD and educational seminars and fundraising events at other times.

(iv) Horticultural spaée comprised of approxiMate!y 800 square feet of
space in the existing main greenhouse, approximately 800 sq'uar_e feet of space in the main
lath house, and approximately 80 square feet of space in the container growing grounds
(collectively, the “Horticultﬁral Premises”), subject to adjustment from time to time by the City,
in ifs reasonable disc-.feti'on. SFBGS shall use the Horticultural Premises for propagation ahd

sales of plants.

(v) Approximately 50 square feet of storage space located in the room
presently designated as Room 21 of the County Fair Building, and, subject to shared use by
the City, sufficient space in the room pre'senﬁy designaied as Room 14 of the-County Fair

Building for voice and data connections and a server closet (collectively, the “Storage and

Utility Space”). SFBGS shall use the Storage and Utility Space for the storage of supplies and|

equipment incident to its operations.

7(vi) Upon the completion of the Nursery Project and acceptance of the
improVemehts by RPD, the nursery (fhe “Nursery Premises”) will be added to the leased
premises, with a portioﬁ of the Nursery Premises for the exclusive use of SFBGS and a
portion of the Nursery Premises available forv shared used by SFBGS and RPD, as depicted
on Exhibit B-3 to the Lease and Management Agreement. Following completion of the |
Nursery Project and demoilition of the Horticul’tura! Premiées, SFBGS shall surrender the
Horticultural Premisés to the City, and the leased prerhises shall thereupon be comprised of
the Office Space, the Visitor Orientation Cehte_r and Book Store, the Library Space, the |
Storage and Utility Space and the Nursery Premises. SFBGS shall use the Nursery Premises

for observation, study, and community programs related to horticulture and natural resources

' Recreation and Park Department
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' " 6/20/2013




—hy

14
151
16
17
18
19
20
21
22
23
24
25

to Park Code Section 1 2,46 and Section 6.11 of the Lease and Management Agreement

O © ® ~N o u A~ W N

- the City. Such receipis shall be distributed on a monthly basis by RPD accordin-g to the

fellowing schedule:

- specified in (i) above, remaining Ad_missions Receipts shall next be paid to RPD until RPD has| '

conservation, the propagation and sales of plants related thereto, and nursery administrative

work areas.

(vii) In addition to the foregoing, the leased premises may be used for
educational and fundrayising seminars, receptions, lectures, plant sales and other special

events sponsored by SFBGS. The leased premises shall not be used for any other purpose.
~ (3) SFBGS shall pay the City a base rent of $100 per year.

(4) Fees paid by non-residents for admission to the Botanical Garden pursuant

(“Admiésion Receipts”) shall be sélely for the benefit of the Botanical Garden and shall be
allocated and distributed pursuant to the terms of Article 7 of the Lease and Ménag'ement

Agreement and-Exhibit E thereto. SFBGS shall collect Admission Receipts-and remit them to

('i) Admission Receipts shall first be used to reimburse SFBGS for its
approved “Authorized Collection Expenses” during such period. “Authorized Collection
Expenses” means all costs and expenses incurred by SFBGS.in connection with__its collection
of adrﬁission receipts, including personnel costs. “Authorized Collection Expenées”'shéll not
include capital expenses, penalties, late charges or interest on any late payments, or taxes or
other amounts withheld from wages or salaries which ha\(e‘not actually been paid by SFBGS

during the month for which reimbursement is being made.

(ii) Second, following the payment of the Authorized Collection Exp_ense's

received an aggregate amount of $250,000 per Fiscal Year, provided, however, that before
the allocation is used for any other Botanical Garden purpose, RPD shall use such allocation

Recreation and Park Department
BOARD OF SUPERVISORS 2615 . ‘Page 6
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to fund three gardeners who are -dedicated solely to the care and maintenance of the

Botanical Garden.

(iii)y Third, any remairﬁng Admissions Receipts shall next be paid fo
SFBGS until the remaining approvéd direct »out—of-pocket expensés that were incurred by
SFBGS during the first year of the non-resident admissions pfogram,e_nding June 30, 2011,
have been reimbursed.

(iv) Fourth, any remaining Admission -Receipts shall next be paid to
SFBGS until SFBGS has received an aggregate of $250,000 per fiscal year in addition to thé
reimbursement for Authorized Collection Expenses described in (i) above. SFBGS shall
expend such admissions receipts for its costs and expenses for education, cbmmUnity
outreach, public programs and other initiatives. _ |

(v) Finally, the balance of Admission Receipts shall be paid into th‘e
“Botanical Garden !mp.rovemenLEund,” which will be maintained by the City and shbaii not be
commingled with other City fﬁnds. Any interest accruing on the funds in the Botanical Garden
improvement Fund shall be added to the Botanical Garden Improvement Fund. Expenditurés
fror:n the. Bé’fanioal Garden lmpréverﬁent Fund shall be uséd by the City only for the payment
of costs and expenses for maintehance; renovation and imprdvement lof the Botanical Garden
and shall not be used for any other purpose unless the parties otherwise a'g.ree in wfiting.
Expenditures from the Botanical Garden Improvement Fund are intended to enhance the
Botanical Garden a_nd not to repla.be traditional sources or levels of City funding.

(5) Under Section 6.11 of the Lease and Management Agreement, SFBGS is

-not required to reimburse the City for the following nonresidents receiving free admission to

the Botanical Garden subject to the Board of Supervisors’ approval by ordinance: (i) SFBGS
fnembers, (ii) members of other botanical gardens participating with SFBGS in réoiprooal

member programs, and (iii) school group students, teachers or chaperones. The Botanical

Recreation and Park Department
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Garden will also be open to the public, including non-residents, without charge every morntnq

between 7:30 a.m. and 9:00 a.m.. and all day, during its hours of operation. one day a month,

plus Thanksgiving, Christmas and New Year's Day.

A copy of the proposed Lease and Management Agreement is on file with the -

Clerk_.of the Board of Supervisore in File No. 130537 and is incorporated herein by reference.

(g) Public Benefits. The Board finds that the.proposed Lease and Management

Agreement will have numerous public benefits, and will lessen the burden on the City in *
operating and maintaining the Botanical Garden and in providing public programming and
education.

(h) Recreation and Park Commission Approval. Pursuant to San Francisco Charter,

Article IX, Section 9.118, any lease of real_ property for a period of ten or more years, ineluding
options to renew; requires approval hy the Board of Supervisors. On-May 2'0, 2013, by '
Recreation and Park Commlssrm Resolutlon No. 1305-11, a cepy.af:which is on file with the

Clerk of the Board in File No. 130537, the Reereatron and- Park Commissioir necommen-de-d

that the Board of Supervisors approve the Lease and Management Agreement between the

City and SFBGS.
(i) Competitive Bidding Warver Pursuant to Chapter 23.33. of the Admlnlstratlve Code,

the Board finds that due fo the unrque nature of the SFBGS as an organlzatlon dedlcated_ :
solely to supporting and promoting the Botanical Garden, competitive bidding the Lease and
Management Agreement is impractical or infeasible. The Board further finds that the Lease
and Management Agreement provides con5|derat[on rn an amount not less than the fair
market value of the leased premises because the monetary value of the services and
functions that SFBGS will provide under the proposed Lease and Management Agreement

exceeds the fair market value of the leased premises. A 2012 appralsal report prepared for

Recreation and Park Department )
BOARD OF SUPERVISORS 2617 Page 8
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the City by Clifford Advisory, LLC., a copy of which is on file with the Clerk of the Board in File
No. 130537, estimated the fair market value (“FMV”) of the initial leased premises, not -
including the new Nursery Premisea, as $81,289 annually, and the FMV of the s'pace to be
utilized by the SFBGS within the proposed Nursery Premises, if the Nursery Premises are
added to the leased premises, as $302,773 annually. The annual valué of the services and
support to the Botanical Ga'rderr to be provided by SFBGS under the Lease and Management
Agreement is estirrratéd to be $2,163,000, which far exceeds the FMV for the leased premises
even after th.,e Nursery Premises are added to the leased premisé‘s; if applicable. SFBGS’
support includes employing a professional cdratorial staff to assist RPD in plant collection
development ($573,504), conducting youth education programming ($210,429), operating the

Helen Crocker Russell Botanical Library ($196,412), and volunteer management, docent

| program classes and public program ($189,351), and gardem. i:rﬁproVements ($283,264).

Further, if SFBSS compietes the Nursery Project, the estimated cost of which is

approxrmately $14 million, then upon completion SFBGS will donate the 'NUrsery--'F"rojeot to

the City in accordance with Board of Supervisors Resolution 125-12 dated April 10, 2012.

Section 2. Environmental Findings.

This Leaée and Managemerrt Agreement authorizes the existing, ongoing operation
and use of. the San‘Franoisoo Botanical Garden at Strybing Arboretum by the Sah Francisco
Botanical Garden Society. No change in useis proposed and ‘this lease would not be
considered a prOJect under-the California Environmental Quahty Act. As noted in Section 1,
the previously approved Nursery Project, approved by the Recreatlon and Park Commission
on March 15, 2012 by Resolution No. 1203—008, and by this Board on April 10, 2012 by
Réso[ution No. 125-12, was anaiyzed ina 'Final Mitigated Negative Declaration (“FMND"),

which was reviewed, considered, and adopted by both the Recreation and Park Commission

Recreation and Park Department - . 26 1‘ 8
BOARD OF SUPERVISORS Page 9
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and this Board. By those same-actions, the Recreation and Park Commission and this. Board
also adopted the Mitigation Measuring and Reporﬁng Program (“MMRP”) for the N'urse,ry
Project. Both the FMND and the MMRP are on file with the CLerk of the Board of Supervisors

in File No. 120288 and are ihcorporated herein by reference. "

Section 3. Approval of Lease and Management Agreement and waiver of non-

‘resident entrance fee for specified personslentiti‘es.

(a) The Board of Supervisors hereby authorizés the Géneral Manager of the
Recreation and Park Department or his designee to execute and enter into the Lease and
Management Agreement with SFBGS in substantially the form filed with the Clerk of the
Board of-Supervisors in File No. 130537.

(b) The Board _of Supérvisors waives the non-resident entrance fee.in Park Code-
Sectién 12.46(d) for the following non-resident persons and entities as set forth in the Lease
and Management Agreement filed with the Clerk of the Board of Supervisors in File No.
130537: 1) school group students, teachers and Chaperones, 2) SFBGS mémb-efs, 3)

members of other botanical gardens participating with SFBGS in reciprocal member

programs, and 4) the generél public, including non-residents, gvery morning between 7:3Q

a.m. and 9:00 a.m.. and all day. during its hours of operation, one day pér month, and on

Thanksgiving, Christmas and New Year's Day.

(c) The Board of Supervisors authorizes the General Managér fo enter into é_ddition's,'
amendments, or other m‘odiﬂcafions to the Lease and Management Agreement (including,
without limitation, prebaraﬁon and attachment of, or charges‘ to, any or all of fhe exhibits) that
the Géneral Manager, in consultation with the City Attorney, determines are in the best |
intérest of the City, do not mater.ially decrease the benefits of the Leaée and Managément

Agreement to the City, do not materially increase the obligations or liabilities of the City, do-

Recréation and Park Departiment - »
BOARD OF SUPERVISORS | 2619 | Page 10
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not authorize the perfbfmance of any activities without pursuing all required regulatory and
environmental review and approvals, and are necessary or advisable to complete the
transactions which the Lease and Management Agreement contemplate and effectuafe the
purpose and interest of this Ordinance, s'uch_ deterr'nination, to be Cohclusively evidenced by
the execution and .delive'ry by the General Manager of thé Lease and Management

Agreement and any such additions, amendmehts, or other modifications to those documents.

Section 4. Ratification of Prior Acts.
All actiohs that City officers and employ-ées have heretofore taken with respect to the
subject matter of this Ordinance and not inconsistent herewith are hereby approved,

confirmed and ratified.

Section 5. Effective Date. This ordinance shali become effective 30 days from the

date of passage.

APPROVED AS TO FORM:

- FRANCESCA GESSNER T
Deputy City Attorney :

n:\legana\as2013\1300486\00855101.doc

Recreation and Park Department
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FILE NO. 130537

LEGISLATIVE DIGEST
(as amended June 20, 2013)

[Lease and Management Agreement - Botanical Garden Society - Waiving Fees - Botanical
Garden at Strybing Arboretum in Golden Gate Park] :

Ordinance approving and authorizing a Lease and Management Agreement between
the City and the San Francisco Botanical Garden Society for the San Francisco
Botanical Garden at Strybing Arboretum in Golden Gate Park, with an initial ferm of ten -
years with two ten-year extension options; waiving the non-resident admission fee in
Park Code Section 12.46(d) for certain persons and entities as set forth in the Lease
and Management Agreement; ratifying prior acts in connection with this Ordinance;
and making environmental findings. '

Existing Law

Section 12.46(d) of the Park Code provides that the Recreation and Park Department shall -
charge non-San Francisco residents an admission fee for entrance to the Botanical Garden.

Amendmenis to Current Law

Approval of Lease and Management Agreement. Theproposed uncodified ordinance would

authorize the General Manager of the Recreation and Park Department ("RPD”) to enter into

and execute a Lease and Management Agreement with the San Francisco Botanical Garden
Society (“SFBGS’) that includes the following key terms: - g

1. An initial term of ten years, with two ten-year extension options. :

2. The leased premises shall include designated office space in the County Fair Building
and the Helen Crocker Russell Library Building, the Visitor Orientation Center and
Book Store, a library space, a storage and utility space, and the existing greenhouse.
If SFBGS completes its proposed nursery project, the nursery will be added to the
leased premises. - C o
SFBGS shall pay the City a base rent of $100 per year.

'SFBGS shall collect fees paid by non-residents for admission to the Botanical Garden
and remit them to the City. Receipts from admission fees shall be solely for the benefit
of the Botanical Garden and shall be allocated by RPD on a monthly basis to SFBGS
and RPD according to the schedule set forth in the Lease and Management
Agreement. Any outstanding balance of admission receipts following such allocation
shall be paid into the “Botanical Garden Improvement Fund,” which will be maintained
by the City and shall not be commingled with other City funds.

5 SFBGS shall not be required to reimburse the City for the following non-residents _

receiving free admission to the Botanical Garden subject to the Board of Supervisors’

W

Page 1
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FILE NO. 130537

approval by ordinance: (i) SFBGS members, (ii) members of other botanical gardens
participating with SFBGS in reciprocal member programs, and {iii) school group
students, teachers or chaperones. The Botanical Garden will also be open to non-
residents without charge every morning between 7:30 a.m. ‘and 9:00 a.m., and all day,
during its hours of operation, one day per month, and on Thanksgiving, Christmas and
New Year's Day, subject to the Board of Supervisors’ approval by ordinance. _

Fee Waiver. The proposed uncodified ordinance would also waive the non-resident
admission fee.in Section 12.46(d) of the Park Code for the following non-resident
persons/entities identified in the Lease and Management Agreement:. 1) SFBGS members, 2)
members of other botanical gardens participating with SFBGS in reciprocal member

- programs, and 3) school group students, teachers and chgperones The Botanical Garden

would also be open to non-residents without charge every morning between 7:30 a.m. and
9:00 a.m., and all day, during its hours of operation, one day per month, and on Thanksgiving,
-Christmas and New Year's Day. The provision authorizing this fee waiver is also uncodified.

Bacquouhd Information

The San Francisco Botanical Garderr Society (“SFBGS”) is a nonprofit 501(c)(3) corporation
devsted to supporting, promoting, and enhancing the use, appreciation-and stafure of the
Botanical-Garden. SFBGS has provided support and assistance to the City in the
management and operation of the Botanical Garden since 1955. n 2002, the City and
SFBGS entered into (i) a Cooperation Agreement pursuant to which RPD-and SFBGS agreed
to coopetatively manage the. Botanical Garden, and (i) a lease pursuant to witich SFBGS
leased from the City certain office space, library space, horticultural space and book kiosk
space within the Botanical Garden. The terms of the Cooperation Agreement and the original
lease have expired, and the City and SFBGS have continued to operate under the terms of
such agreements. In addition, the City and SFBGS entered into a Grant Agreement, dated
July 1, 2010, pursuant to which the’ City provided a grant to SFBGS for the purpose of funding
Certaln education and community outreach and the operation and maintenance of the
Botanical Garden’s non-resident entrance fee collection program The Grant Agreement |

explres on June 30, 2013.

RPD and SFBGS desire for SFBGS to continue fo lease certain office and related space in
the Botanical Garden for administrative purposes, to lease and continue fo operate the library,
to access and utilize horticultural space in the Botanical Garden, and to utilize space in the
buildings within the Botanical Garden for educational seminars, receptions, lectures and other
special events. City and SFBGS further desire for SFBGS to provide assistance with the
~operation and management of the Botanical Garden and with education, fundraising and other
activities which will support and enhance the Botanical Garden.

BOARD OF SUPERVISORS _ . o  Page2
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RECOMMENDATIONS OF THE BUDGET & LEGISLATIVE ANALYST
FOR AMENDMENT OF BUDGET ITEMS
FY 2013-14 AND FY 2014-15

DEPARTMENT: _ REC — RECREATION AND PARK

Fee Legislation

Projected revenues for FY 2013-14 are based on the proposed fee ordlnance as follows

FY 2012-13 ' Increased - Annualized

. , Revenues in Revenne % Cost
File No. . Fee Description ' Original Revenue FY:2013-14  Thereafter Recovery

Amends Section 12.11 of the
Park Code to update the
berthing fees for the East and ]

West Harbor in the San $668,000 $0 $668,000 73%
Francisco Marina Small Craft ’
Harbor.

Amends Section 12.21 of the
Park Code to establish & new

13-0548  facility rental fee for the Lake $0 $37,500 $50.000 73%
Merced Boathouse ‘ ’ .

Amends Section 1246 of the -
Park Code to reauthorize the.

non-resident entrance feeto -~ $542,055 ) l$48 945 $600.000
the Botanical Garden. ’ ’

Repeals obsolete provisions
for Golden Gate Park
Concourse Parking (Section

$0 ' $0 $0

12.26) and Field Trip n/a
Reimbursement from the
Park Code (12.31) .
Total - $1,210,055 $86,445 $1,318,000 -

Recommendation: Approve the proposed fee legislation. The Budget and Legislative Analys;c
notes that the proposed Department budget is balanced based on the assumption that the fee
legislation shown above will be approved.

13-0537: San Francisco Botanical Garden Lease and Management Agreement

Currently, under an existing agreement between the Department and the nonprofit organization,

“San Francisco Botanical Garden Society, San Francisco Botanical Garden Society conducts
education and community outreach and is responsible for operation and maintenance of the
Botanical Garden’s non-resident entrance fee collection program, which the Department funds
through the agreement. The existing agreement expires on June 30, 2013.

On April 10, 2012, the Board of Supervisors accepted a gift of a nursery center for sustainable
gardening within the Botanical Garden from San Francisco Botanical Garden Society, valued at
approximately $14 million (Resolution No. 125-12).-Construction of the nursery center has yet
to commence.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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RECREATION AND PARK COMMISSION
City and County of San Francisco
‘Resolution No. 1305-011

GOLDEN GATE PARK — SAN FRANCISCO BOTANCIAT, GARDEN
SOCTETY — LEASE AND MANAGEMENT AGREEMENT

. RESOLVED, That this Commission does recommmend that the Board of Supervisors
approve a ten-year Lease and Management A greement with the San Francisco Botanical
Garden Society, with two ten-year options to extend, for the lease of certain portions of
the Botanical Gardens and the provision of certain management functlons at the Gardcn

Adopted by the followmg vote:

Ayes 7
Noes : 0

Abgent ) 0

I hereby certify that the foi‘egoing resolution
was adopted at the Recreation and Park
Commission meeting held on May 16, 2013.

%iﬁt&%'bugiﬁ;fbﬂ.Lﬁlgﬁgpe£—14g&ﬁ9%Q%A

Margaret A. McArthur, Commission Liaison
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, Edwin M. Lee, Mayor
Philip. A. Ginsburg, General Manager

LEASE AND MANAGEMENT AGREEMENT
be_,tWéen |
' CITY AND coﬁNTY OF SAN FRANCISCO, Landlord
| “and

SAN FRANCISCO BOTANICAL GARDEN SOCIETY AT STRYBING ARBORETUM
" .a California nonprofit public benefit corporation, :
formerly known as Strybing Arboretum Society,
Lessee

For the Lease of Premises and Cooperative Operation and Management of
San Francisco Botanical Garden '

located in Golden Gate Park
San Francisco, California
"~ May 1,2013

CITY AND COUNTY OF SAN FRANCISCO
Edwm M Lee, Mayor

SAN FRANCISCO RECREATION and PARK COMMISSION
: Mark Buell, President
Allan Low, Vice President
Tom Harrison, Commissioner
Gloria Bonilla, Commissioner
Meagan Levitan, Commissioner
Lawrence Martin, Commissioner
Paige Arata, Commissioner

Philip A. Ginsburg, General Manager

McLaten Lodge, Golden Gate Park | 501 Stanyan Street { San Frandsco, CA94117 | PH: 4158312700 | FAX: 415.831.2096 lwmv‘parks..sfgovko_rg

2625 I s



San Francisco Botanical Garden at Strybing Arboretum 2013

RECREATION AND PARK DEPARTMENT
LEASE AND MANAGEMENT AGREEMENT

Table of Contents
1.  BASIC LEASE INFORMATION. ..ooomierrtesteemeseseesssessesssssmssesasessasasmesssmsseasesmsessinee 3
2. DETFINITIONS weturviversrersssssessmeseesessssesessmmensessessasnsmsasesasassosassssasssasssmssensmsesans eersaseneesoeaernee
3. PREMISES ooeooeietimseenbereeessssosmsssesessosasssemsanessstossssosmsmsssssessessestatemsssseasasesensmsssrsessamses 13
4o TERMoeeeeesseeesssssoseeseesesesesessasassosessnseseee eeemeteerseennmseesasssseneesasenee eeeeereeseenenees 16
5. USE; COVENANTS TO PROTECT PREMISES AND DEPARTMENT FACILITIES
............................................................................................................................................. 17

6. COOPERATIVE OPERATIONS AND MANAGEMENT «coueeeeeeeeeeereeeesenossemessnessenns 21
7. ADMISSION RECEIPTS AND RENT -eouioerereeeoseeeseseseessssmesmseesssesesesssmsssasmessssasessmssan 27
8. TAXES, ASSESSMENTS AND OTHER EXPENSES «eooeeeeeeeeereeereeeseeeseeseeessasonesnmeens 31
9.  ALTERATIONS AND IMPROVEMENTS «eeeueeeoeeiteeeeemeeemeeaseeseeeesssesasessessessssssessnsasens 32
10. REPAIRS AND MAINTENANCE ......coortumuseurrcremssmerassssssensesnssassens ervrerrssess st eeras 33
11, UTTLITIES «cooceeemtaerrenssseseesassses s ssesssssssasssssssseses ettt ettt s s e s nsa s s bt aesedanemetaseeeenne 35
120 LIENS ettt eseeeestsessesssteeseeseesssesasasesesesasassaseseesesasesneasetessesssssasasasasesaeastsesasesssesesessnemsen .
13. COMPLIANCE WITH LAWS....coootereeeteerareeeeserseseesersssssssssssssssessssessessssesesesesnsssssnseons 36
14. FINANCING; ENCUMBRANCES; SUBORDINATION. .. e eeeeeeeeereeemeemeeeseeasseesessessens 38
15. DAMAGE OR DESTRUCTION ..oueiceeeeeeeeereeseeseeeseseeeesesisessosasesssnsesesssssasesasssesasessnsases .38
16, ENMINENT DOMAIN ciuorreeeeeeeeesemeeseesessessmsesseseesesmseessssesessmssesssassasssssnsssssnsssssssssssessssees 39
17.  ASSIGNMENT AND SUBLETTING ovvvoeeeeeoeeeeese oo eoeeeeesseeseseesessmsssesesesesesseseeessmees s 40
18. DEFAULT; REMEDIES....corieeeeitetsemeesessscsessesesmsmesiosessssseemesassesssssssesssssessenssssasssssssses 41
19. WAIVER OF CLATMS; INDEMINIFLICATION .ot emeeeeeeeeeeeeeremeeeeacemsemesseeemsesnesnseeseses 44
20.  INSURANCE ..o voievemereseeeseeressecsessseseesssmsesesssessasssssssiessesseesnesssnassssssssssssssnssssassesessassieeis 45 -
21, ACCESS BY CITY coeeiereireeseeeesetrresesseesenstesasasssasseessesessessssmsmsssesssase sesssssbensasssossessassses 47
22. -ESTOPPEL CERTIFTCATES ... eeoteteeeeeeeeeereeseeseasessesssessseessseresassessasessssessassssssssemsnsnees 49
23.  SURRENDER ...cuteeeuetrmeeeesesareesecetssssmemeeeseseesassesasesssasmstaessmsmsmsasmseseseemessessssssnstsssaseseres 49
24, HAZARDOUS MATERTIALS c..cioeoieesctememiensveresessssmseessssssesesssssisssnsasassenesssssssssssesssssnsosns 50
25, SECURITY DEPOSIT «oreeeeeeeeeeeeeeeieessesssseseesssesssssesssseessesessansasesasssssasssssessasssssessessssens 50
26. HOLDING OVER..ouioiieeetreeeeeeessesessasesesesssssasasesssassessmsossesssssssasasssssessssssessssssmsssesessssens 51
27. GENERAL PROVISIONS ..cctreeeeeeeeeeeeeeeenstieeasessessasieasesssssassstonsasssssasasssesesssasassensessassses 51
28. QUALITY OF SERVICES AND PRODUCTS OFFERED. c.omeeeteereereeeeeeesereseesssssnns 61
29. PARTICIPATION IN CITY CUSTOMER SATISFACTION PROGRAM................ 61
30. SIGNS AND ADVERTISING. ... ouovueeeecrrmriunenssresemresessesssssssssssssssnsssssmsssasssssessostsscmeenns 61
31.  SUSTAINABLE FOODS..ooiiiecieecsecescuseseseseessssssnsssessssasssenssecssscssasmsesssenstesassenssssessaees O1
EXHIBITS

EXHIBIT A — Depiction of Botanical Garden
EXHIBIT B — Depiction of Premises

Exhibit B-1 — Office Space, Visitor Orientation Center and Book Store, and Library Space
Exhibit B-2 — Horticultural Premises
Exhibit B-3 — Nursery Premises

EXHIBIT C — Form of Volunteer Release

EXHIBIT D — Rules and Regulations
EXHIBIT E — Allocation and Distribution of Admission Receipts

2626



RECREATION AND PARK DEPARTMENT
_ LEASE AND MANAGEMENT AGREEMENT

THIS LEASE AND MANAGEMENT AGREEMENT (this “Lease”), dated for reference
purposes only as of May 1, 2013, is by and between the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation (“City” or “Landlord”), acting by and through its

‘Recreation and Patk Commission (the “Commission™), and SAN FRANCISCO BOTANICAL
GARDEN SOCIETY AT STRYBING ARBORETUM, a California nonprofit public benefit-

_ corpora’uon formerly known as Strybing Arboretum Society (“SFBGS” or “Lessee™), and is

made with reference to the facts and circumstances described in the Recitals set forth below.

RECITALS

A City owns San Francisco Botanical Garden at Strybing Arboreturm, a 55-acre
garden and associated facilities located in the southeast portion of San Francisco’s Golden Gate
Park along Martin Luther King Jr. Drive and Lincoln Way, between 9™ Avenue and 19% Avenue,
more particularly defined below as the “Botanical Garden.” The Commission has jurisdiction
over the Botanical Garden and is responsible, through City’s Recreation and Park Depaitment
(the “Department™), for its operation and management. The Botanical Garden is a living museum
of miore than 8,000 different kinds of plants, many rare and endangered and no longer found in
their native habitats, and is a treasure for the residents of San Francisco and the Bay Area as well
as for visitors from around the world. The Botanical Garden was created to serve people in many
- ways. The Botanical Garden offers calm respite-from urban congestion and traffic for walking,
sitting and enjoyment of the peace the Botanical Garden offers as well as ebserving plants and
trees. : :

B. SFBGS is a nonprofit 501(c)(3) corporation devoted to supporting, promoting,
and enhancing the use, appreciation and stature of the Botanical Garden. SFBGS has provided
crucial support and assistance to City in the management and operation of the Botanical Garden
since 1955, including the construction and donation of the Helen Crocker Russell Library
Building; management and operation of the Library and Visitor Orientation Center and Bookstore
(each as defined below); funding and developing a special area plan (the “Botanical Garden
Master Plan™) for the Golden Gate Park Master Plan; providing education and visitors programs,
visitor publications, curatorial and plant collections management services, community ‘ ‘
programming, horticulture education and volunteer programs; planning and managing -
improvements in the Botanical Garden; paying costs to support the hiring of an .eleventh (1 lth)
City gardener dedicated solely to the care and maintenance of the Botanical Garden; and
fundraising to support the Botanical Garden.

C. On March 1, 2002, City and SFBGS entered into (i) a Memorandum of
Agreement (Strybing Arboretum) (the “Cooperation Agreement”), pursuant to which City and
SFBGS agreed to cooperatively manage the Botanical Garden, with the Department taking a
primary role in managing certain functions and SFBGS taking a primary role in managing other
functions and (ii) that certain Recreation and Park Department Lease (the “Original Lease™)
pursuant to which SFBGS leased from City certain office space, library space, horticultural space
and book kiosk space within the Botanical Garden.  The terms of the Cooperation Agreement and
the Original Lease have expired, and City and SFBGS have contmued to operate under such
agreements

D. In addition to the Original Lease and the Cooperation Agreemient, 'Cit.y and
SFBGS entered into a Grant Agreement, dated July 1, 2010 (as amended from time to time, the
“Grant Agreement”), pursuant to which City provided a grant to SFBGS for the purpose of

San Francisco Botanical Garden at Sirybing Arborstum 2013
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funding certain education and community outreach and the operation and maintenance of the
Botanical Garden’s entrance fee collection program, as.more particularly described in the Grant
Agreement. Under the most recent amendment, the Grant Agreement will expire on June 30

2013.

E. SFBGS has proposed constructing a Nursery: Center for Sustainable Gardening
within the Botanical Garden for the joint use of City and SFBGS. The proposed project is
referred to as the “Nursery Project,” the building which is a part of the Nursery Project are
referred to as the “Nursery Building,” and the Nursery Building and the outdoor space which is a
part of the Nursery Project are referred to collectively as the “Nursery.” The Nursery Project -
includes construction.of a new 9,830 square-foot nursery facility, demolition of the existing
greenhouse building and associated pavement and ancillary structures, widening the existing
access road from Martin Luther King Jr. Drive to accommodate emergency vehicles, creation of
one ADA -compliant parking space and an emergency vehicle turn-around space adjacent to the
Nursery Building, re-routing existing pedestrian walkways that currently traverse the project area
and expanded growing grounds. The proposed Nursery Building would consist of a new, LEED-
cettified targeted nursery structure that includes a greenhouse, shade house, and headhouse
(including staff work space), support space, public restrooms, outdoor nursery space, and an
outdoor Learning Court. The headhouse portion of the Nursery would be designed so that it
could be expanded by up to approximately 1 ,320 square feet at a later date, as the progTammatlc

_ needs and funds allow.

+F.  The proposed Nursery is contemplated by both (a) the Botamcal Garden Master
Plan (adonted by the Commission in 1995) and (b) the Golden Gate Park Master Plan (adopted by
the Commission in 1998) (together, the “Master Plans™). SFBGS provided a gift of architectural
services and oversaw, in collaboration with the Department, the development of a conceptual plan
(the “Conceptual Plan), which was approved by the Commission on November 20, 2008. On
November 29, 2011, the Planning Department issued a Final Mitigated Negative Declaration (the
“FMND”) for the Nursery, finding that all environmental impacts associated with the project
would be mitigated to less than significant levels through implementation of the mitigation
measures set forth in the FMND. In addition, the Planning Department staff reviewed the
proposed Nursery Project and concluded that it is, on balance, in conformity with the City’s

-General Plan.

: G. SFBGS has offered to donate the design and construction of the Nursery to the
City and County of San Francisco as a gift-in-place, subject to certain understandings about the
use of the Nursery to be incorporated into a lease agreement before construction of the Nursery
" begins. These urderstandings are included in Article 5 of this Lease. On March 15, 2012, the-
Commission adopted Commission Resolution No. 1203-08 in which the Commission adopted the
FMND, approved the Agreement for Design and Construction of the Nursery and Center for
- Sustainable Gardening (as amended from time to time, the “Construction Agreement”), and

. recommended that the Board of Supervisors accept a gift from SFBGS currently valued at
approximately Fourteen Million Dollars ($14,000,000). On April 10, 2012, City's Board of
Supervisors adopted Resohmon No. 125-12, in which the Board of Supervisors (a) adopted the
FMND and the Mitigation Measuring and Reporting Program (the “MMRP”) referenced therein,
~ (b) imposed all the mitigation measures set forth in the MMRP as conditions of such approval,
and (c) accepted a gift-in-place to the City of the Nursery. The Parties understand that the -
construction of the Nursery Project is subject to SFB GS’s success in raising the balance of the

necessary funds.

. H Clty and SFBGS recognize the need for continued collaboration to meet the
challenges and opportunities of creating and sustaining world-class botanical gardens for the 21st
century. The Parties have the shared goal of creating one of the world’s outstanding public
2628
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botanical gardens, representing San Francisco’s horticultural heritage as WeH as diverse
collections from around the world, and of increasing levels of private and public financial support
and resources to support such goal. In connection with SFBGS's ongoing relationship with the
Botanical Garden and Department, SFBGS desires to continue fo lease certain office and related
space in the Botanical Garden for administrative purposes, to lease and continue to operate the
.Library (as defined below), to access and utilize horticultural space in the Botanical Garden, and
to utilize space in the buildings within the Botanical Garden for educational seminars, receptions,
lectures and other special events. City and SFBGS further desire for SFBGS to provide
assistance with the operation and management of the Botanical Garden and with education,
fundraising and other activities which will support and enhance the Botanical Garden, and in
connection with such assistance and support, the Parties desire to provide a clear management
structure in which both the Department and SFBGS participate and to provide a structure which
. facilitates SFBGS's efforts to raise private funds to help augment City funding for the Botanical
Garden. Upon completion of the Nursery Project, City will deliver certain space within the '
Nursery to SFBGS for SFBGS's use and occupancy, and SFBGS will surrender certain of the
space outside of the Nursery then used and occupied by SFBGS. Accordingly, City and SFBGS
desire to enter into a multiphase lease and management agreement, which sets forth the terms of
- the cooperative management and operations of the Botanical Garden as well as SFBGS's use and
. lease of certain space, all as more particularly set forth in the terms and conditions of this Lease.

L. This Lease will have numerous public benefits, and will lessen the burden on the
City in operating and maintaining the Botamcal Garden and in prov1dmg public pro gramming and
education.

I . Al 1mt1a11y capltahzed terms used herein are deﬁned in Articles 1 and 2 below or
have the meanings glven them when first defined.

ACCORDINGLY, for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, the Parties agree as follows:

1. BASIC LEASE INFORMATION -

The following is a summary of basic lease information (the “Basic Lease Information”). Each
item below shall be deemed to incorporate all of the terms set forth in this Lease pertaing to
such item. In the event of any conflict between the information in this Article and any more
specific provision of this Lease the more spec1ﬁc provision shall control.

Lease Reference Date: May 1,2013-
~ Landlord: ' CITY AND COUNTY OF SAN FRANCISCO; a municipal
: corporation _
Lessee: ~ . SANFRANCISCO BOTANICAL GARDEN SOCIETY AT
' STRYBING ARBORETUM, a California nonprofit public benefit
corporation

Premises; Initial Premises (Section  The Initial Premises shall consist of a portion of the Botanical

3.1): : Garden located in Golden Gate Park (as more particularly described
in Exhibit A) in San Francisco, California, owned by City and
under the jurisdiction of the Department, comprised of the
following, as generally depicted on Exhibit B-1 and Exhibit B-2:

) appreximately 1,207 square feet of office space located in the -
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Additional Premises (Section 3.1)

Nursery Premises (Section 3.1)

San Francisco Botanical Garden at Strybing Arboretum 2013

rooms presently designated as Rooms 1 and 3 of the San
Francisco County Fair Building.(“County Fair Building”) and
in the rooms presently designated as Rooms 23, 24, 25 and 30
of the Helen Crocker Russell Library Building (“L1brary
Building”} (collectively, the “Office Space™), shown generaﬂy
_on Exhibit B-1 attached hereto;

(iD) approxumately 84 square feet of space constituting the
bookstore and approximately 800 square feet of space outside
of the bookstore (the “Visitor Orientation Center and Book
Store™), shown generally on Exhibit B-1 attached hereto;

(iii) approximately 1378 square feet of space located in the rooms
presently designated as Rooms 31, 32, 35, 36, and 37 of the
Library Building (the “Library Space™), for operation of the
Helen Crocker Russell Library of Horticulture (the “Library™),
as generally depicted on Exhibit B-1 attached hereto;

(iv) horticultural space comprised of approximately 800 square
feet of sp_ace in the main greenhouse (“Greenhouse™),’
approximately 800 square feet of space in the main lath house,
and approximately 80 square feet of space in the container
growing grounds (the “Associated Growing Grounds™), all as

".generally depicted on Exhibit B-2 attached hereto
(collectively, the “Horticultural Premises™), subject however to .
adjustment from time to time by City, in its reasonable
discretion; and.

(v) approximately 50 square feet of storage space located in the
. room presently designated as Room 21 of the County Fair
" Building, and, subject to shared use by the City, sufficient
space in the room presently designated as Room 14 of the
County Fair Building for voice and data connections and a
server closet (collectively, the “Storage and Utility Space™). -

As of the Commencement Date, the Premises consist of the Initial
Premises.

Upon mutual agreement of SFBGS and the General Manager upon
aplan of renovation of the room presently designated as Room 22
of the County Fair Building, as generally depicted in Exhibit B-1,

.such Room 22 shall be added to the Office Space and the Premises.

The Nursery Premises shall consist of the areas designated for
exclusive use by SFBGS (including the work areas in the
headhouse for curatorial and plant collections management staff,
storage closets and library and display space in the commons area
of the headhouse (the “Commons™) and storage closets on the

~ exterior of the Nursery Building) and for shared use by SFBGS

with the Department’s gardening staff assigned to the Botanical
Garden (including the balance of the Commons, the greenhouse
(including propagation and quarantine areas), shadehouse, growing
grounds, storage room, tool storage and fertilizer room areas and
interior bathrooms), all as generally depicted in Exhibit B-3. Upon
the completion and commencement of full operation of the

- Nursery, the Nursery Premises shall be added to the Premises under
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Term (Article 4):

Options to Extend (Section 4.2): -

Use (Article 5):

Operation and Manégeme_nt
(Article 6) '

Admission Receipts (Section 7.1)

this Lease and, following demolition of the Horticultural Premises,
SFBGS shall surrender the Horticultural Premises to City, and the
“Premises” shall thereupon be comprised of the Office Space, the
Visitor Orientation Center and Book Store, the Library Space, the
Storage and Utility Space and the Nursery Premises. -

Ten (10) years, commencing on the Effective Date (the
“Commencement Date”) and expiring on the date immediately
preceding the tenth (10th) anniversary of the Commencement Date
subject to extension pursuant to Sect'on 4.2.

SFBGS shall have.the option to extend the term of this Lease for
two successive ten (10)-year extension periods, commencing on the
date immediately following the expiration of the initial term or the
first extension term, as applicable, on the terms and conditions set
forth in Section 4.2.

SFBGS shall use the Office Space for office and administrative
purposes and community meetings; the Library Space for operation
of a horticultura] library open to the public during hours approved
by the Department and educational seminars and fundraising events
at other times; the Visitor Orientation Center and Book Store space
for providing visitor orientation services and materials to the public
and operation of a book and gift store selling approved materials by
Department (which use shall include the utilization of space outside
the Visitor Orientation Center and Book Store for plant sales); the
Horticultural Premises for propagation and sales of plants; the
Storage and Utility Space for the storage of supplies and equipment
incident to its operations; and, if applicable, the Nursery Premises
for observation, study, and community programs related to
horticulture and natural resources conservation, the propagation and
sales of plants related thereto, and nursery administrative work
areas, all in accordance with the provisions of Article 5. In
addition to and without limiting the foregoing, the Premises may be
used for educational and fundraising seminars, receptions, lectures,
plant sales and other special events sponsored by SFBGS, as
provided in Sections 5.1 and 5.2. The Premiseés shall not be used
for any other purpose.

The Department and SFBGS shall cooperaﬁvely manage the

Botanical Garden as provided in Axticle 6. Among other matters,

SFBGS has primary respons1b111ty for visitor services, admissions
collection, garden interpretation, educational programming,
community relations, marketing, special events, bookstore
management, volunteer program coordination, library operations
and coordination of use of the Nursery outside its working hours.

- SFBGS shall collect Admission Receipts (as defined below) from

admission to the Botanical Garden, subject to SFBGS's right to
reimbursement of its Authorized Collection Costs (as defined
below) and the other terms and cond1t10ns contained in Section 7.1
and in Exhibit E.
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Base Rent (Section 7.2) ~ SFBGS shall pay Base Rent of $100 per year, payable as pr0V1ded

in Section 7.2:
Security Deposit (Section 25): None
Notice Address of Clty (Section Recreation and Park Department
27.1): . - Property Management

McLaren Lodge Annex

San Francisco, California 94117
Re: Botanical Garden

with a copy to “ Office of the City Attorney
City Hall, Room 234
1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102-4682

Attn: Real Estate/Finance Team

Key Contact for City: - -

Telephone No.:

Address for SFBGS (Section 27.1):  San Francisco Botanical Garden Society at Strybing Arboretum
1199 9th Avenue at Lincoln Way :
Golden Gate Park
San Francisco, California 94122

Key Con—téct for SFBGS: - Executive Director,

: San Francisco Botanical Garden Society at-Strybing Arboretum
Telephone No.: (415) 661—1316
Fax No.: (415) 661-3539

2. DEFINITIONS

For purposes of this Lease, initially capltahzed terms shall have the meanings ascrlbed to them in
this Section:

“Account” has the meaning given in Section 7.6 héreof.

“Additional Charges” means any and all real and personal property taxes, possessory interest
taxes, insurance premiums and other costs, impositions and expenses described in hereof or

otherwise payable by SFBGS under this Lease.

“Adjustment Index means the Index which is published most 1mmed1ately preceding a
particular Allocatlon Adjustment Date.

“Admission Account” has the meaning given in Exhibit E.
“Admission Receipts” has the meaning given in Exhibit E.
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“Agents” means, when used with reference to either Party to this Lease, the officers, directors,
employees, agents and contractors of such Party, and their respective hen"s legal representatives,
successors and assigns.

“Allocation Adjustment Date” has the meaning set forth in Exhibit E.

“Allocation Amount” has the meaning given in Exhibit E.

“Alterations” means any alterations, installations or additions to amy Improyements'or to the
. Premises, including but not limited to any interior alterations or renovations.

“Annual Admission Receipts Statement” has the meaning given in Section 7."7(b) hereof.
“Annual RPD Allocation Cap™ hasthe meaning given in Exhibit E.

| “Annual SFBGS Allocation Cap” has the-‘meaning given in Exhibit E.
“Assignrﬂent” has the meaning gi_vén in Section 17.1 hereof. ,
“Associated Growing Grounds” has the meaning set forth in the Basic Lease Information.
“Anthorized Collection Expenses™ has the meaning given in Exhibit E.

“Award” means all compensation, sums or value paid, awarded or received for a Taking, whether
pursuant to judgment, agreement, settlement or otherwise.”

“Base Rent” means the-anmual Base Rent specified in the Basic Lease Information and described |
in Section 7.2 hereof.

“Base Index” has the meaning set forth in Exhibit E.

“Basic Lease Information” means the information with respect to this Lease summanzed in
Article 1 hereof.

“Botanical Garden” means San Francisco Botanical Garden at Strybing Arboretum, a 55-acre
garden and associated facilities located in the southeast portion of San Francisco’s Golden Gate
Park along Martin Luther King Jr. Drive and Lincoln Way, between 9™ Avenue and 19% Avenue,
in San Francisco, California, and any and all improvements now or hereafter located thereon, as
such area and improvements may be modlﬁed, expanded or revised from time to time.
“Botanical Garden Improvement Account” has the meamng given in Exhibit E

“Botanical Garden Improvement Fund” has the meaning given in Exhibit E.

| “Botanical Garden Master Plan” has the meaning given in Recital B. -

“Building” or “Buildings” means the Library Building, the County Fair Building, and, if
applicable, the Nursery Building.

“Building Systems” has the meaning given in Section 10.2 hereof.

“City” means the City and County of San Francisco, a municipal corporation..
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“City Commitment” has the meaning given in Section 6.8(a) hereof. -
“Commencement Date” has the meaning set forth in the Basic Lease Information.

“Commission” means the City and County of San Francisco Recreation and Park Commission or

its successor.

“Common Areas” has the meaning set forth in Section 3.1 hereof.
“Commouns” has the meaning given in the Basic Lease Information.
_“Coneeptual Plan” has the meaning giveﬁ in Recital F.

“Consfrucﬁon Agreement” has the meaning given in Recital G.

- “Cooperation Agreerﬁent” ﬁas the meahing given in Recital C.

“County Fair Building” has the ﬁleanirig given in the Basic Lease Information.

“Date of Taking” means the earlier of (i) the date upon which title to the portion of the Premises
taken passes to and vests in the condemnor or (ii) the date on which SFBGS is disposséssed.

“Department” means City's Recreation and Park Department.

. “Department Facilities” means any and all real property located in the Botanical Garden,
including any improvements located thereon, owned by the City, except the Premises and any
Common Areas to which SFBGS has a non-exclusive right of access pursuant to this Lease.

“Departmentis Prlmary mesponmblhty” has the meanmg glven in Section 6.1(a) hereof.
“Education and Community Outreach Expenditures” has the meaning given in Exhibit E.

“Effective Date” means the later of (i) the date on which the Parties have executed and delivered
this Lease or (ii) the date on which each of the following have occurred: (a) thirty (30) days after
Commission approval, and (b) the effective date of a resolution by the City’s Board of
Supervisors approvmg thlS Lease and authorizing the City’s execution.

“Encumber” means create any Encumbrance; “Encumbrance” means any mortgage, deed of
trust, assignment of rents, fixture filing, security agreement, or similar securlty instrument, or
other lien or encumbrance.

“Encumbrancer” means a mortgagee, beneficiary of a deed of trust or other holder of an
Encumbrance. ’ -

“Environmental Laws” means any present or future federal, state or local Laws or policies
relating to Hazardous Material (including, without limitation, its use, handling, transportation,
productlon disposal, discharge or storage) or.to human health and safety, industrial hygiene or
environmental conditions in, on, under or about the Premises (including any permitted
Improvements) and any other property, 1nclud1ng, without hm1tat10n soil, air and groundwater

- conditions.

' “Event of Default” means any one of the events of default described in Section 19.1 hereof.
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“ﬁxecuﬁve Diréctor” has the meaning given in Section 6.1(c) hereof.

“Existing Pfemises” has the meaning set forth in the Basic Lease Information hereof.
“Expiration bate”_hés the ﬁemmg set forth in Section 4.1(a) hereof.

| “-Extension Deadline” has the meaning given in Section 4.2(a) hereof. -

“Extension Options” has the meaﬁing given in Section 4.2(a) her'eof..

“Extengion Term” has the meénipg given in Section 4.2(a) hereof.

“Fiscal Year” shall mean the City’s accounting year of July 1st through June 30th.
‘mV’ has the meaning given in'Secﬁon 6.8(dj hereof.

“Fl\(lﬁD” has the meaning given in Récital F. -

“Gérden Director” has the meaning given in Secﬁén 6..1(c)'hereof.

“General Manager” means the General Manéger»of the Recreatiog and Park Department.
“Grant Agreement” has the meaning set forth in Recital D. |

“Greenhouse™ Has the meaning set forth in the Basic Lease Information. For the avoidance of
- doubt, the capitalized term “Greenhouse™ refers to a portion of the Horticultural Premises, not to
a portion of the Nursery Premises.

“Hazardous Material” means any material that, because of its quantity, concentration or
physical or chemical characteristics, is deemed by any federal, state or local governmental
authority to pose a present or potential hazard to human health or safety or to the environment.
Hazardous Material includes, without ljinitation, any material or substance defined as a
*hazardous substance,” or “pollutant” or “contaminant” pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”, also commonly
known as the “Superfund” law), as amended, (42 U.S.C. Sections 9601 ef seq.) or pursuant to- ‘
Section 25281 of the California Health & Safety Code; any “hazardous waste” listed pursuant to
Section 25140 of the California Health & Safety Code; any asbestos and asbestos containing
materials whether or not such materials are part of the structure of any existing improvements on
the Premises, any Improvements to be constructed on the Premises by or on behalf of SFBGS, or
are naturally occurring substances on, in or about the Premises; and petroleum, including crude
-oil or any fraction thereof, and natural gas or natural gas 11qu1ds

“Hazardous Material Claims” means any and all enforcement, Investigation, Remediation or
other governmental or regulatory actions, agreements or orders threatened, instituted or
completed pursuant to any Environmental Laws, together with any and all Losses made or
threatened by any third party against City, the Department, their Agents, or the Premises or any
Improvements, relating to damage, contribution, cost recovery compensation, loss or injury
resulting from the presence, release or discharge of any Hazardous Materials, including, without

* limitation, Losses based in common law. Hazardous Materials Claims include, without limitation,
Investigation and Remediation costs, fines, natural resource damages, damages for decrease in
value of the Premises or any Improvements, the loss or restriction of the use or any amenity of the'
Premises or any Improvements, and attorneys' fees and consultants' fees and experts' fees and
costs.
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“Horticultural Premises” has the meaning set forth in the Basic Lease Information.
“Horticultural Premises Deletion Date” has the meaning given in Section 4.1(c) hereof.

“Improvements” means any and all buildings, structures, fixtures and other improvements
constructed, installed or placed on the Premises by or on behalf of SFBGS pursuant to this Lease,
including, without limitation, any trailers, mobile homes, permanent tent facilities, signs,
billboards or other advertising materials, roads, trails, driveways, parking areas, curbs, walks,
fences, walls, stairs, poles, plantings-and landscaping. For avoidance of doubt, improvements
does not include other improvements made by or on behalf of SFBGS that are in the Botamcal

Garden but not part of the Premises.

“Indemnified Parties” means City, including, but not limited to, all of its boards, commissions,
departrhents, agencies and other subdivisions, including, without limitation, the Department, and
- all of its and their respective Agents, and their respective heirs, legal representatives, successors
and assigns, and each of them. :

“Indemnify” means indemnify, protect, defend and hold harmless forever.

“Index” means the Consumer Price Index for All Urban Consumers (base years 1982-1984 = 100)
for the San Francisco-Oakland-San Jose area, published by the United States Department of ,
Labor, Bureau of Labor Statistics. If the Index is changed so that the base year differs from that
used as of the date most immediately preceding the Commencement Date, the Index shall be
converted in accordance with the conversien factor published by the United States Department of
Labor, Bureau of Labor Statistics. Ifthe Index is discontinued or revised during the Term, such
other government index or- compufation with which'it is replaced shall be used in order to obtain
substantially the same resuit-as would be obtained if the Index had not been discentinued or

revised.

“Investigation” when used with reference to Hazardous Material means any activity undertaken
to determine the nature and extent of Hazardous Material that may be located in, on, under or
about the Premises, any Improvements or any portion thereof or which have been, are being, or
threaten to be Released into the environment. Investigation shall include, without Hmitation,
preparation of site history reports and sampling and analysis of environmental conditions in, on,
under or about the Premises or any Improvements. :

“Imvitees” when used with respect to SFBGS means the clients, customers, invitees, guests,
members and licensees, assignees and sublessees of SFBGS, including participants of formal
advertised programs provided by SFBGS on the Premises, and participants of special events held
or hosted by SFBGS (whether the Botanical Garden is open or closed to the public), excluding
however, participants of public tours of the Botanical Garden that SFBGS conducts in public
areas during hours that the Botanical Garden is open to the public and any employee of the
Department while such employee is on duty. In no event shall “Invitees” include persons visiting

the Botanical Garden generally.

“Landlord” means the City and County of San Francisco.

“Law’” means any law, statute, ordinance, resblution, regulation, proclamation, order or decree of
any municipal, county, state or federal government or other governmental or regulatory authority

with jurisdiction over the Premises, or any portion thereof, whether currently in effect or adopted
in the future and whether or not in the contemplation of the Parties. -
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| “Learning Court” has the meaning given m Section 5.2 hereof.

“Lease” means this Lease as it may be amended in accordance with its terms.

“Lessee” or “SFBGS” means the Party identified as the Lessee in the Basic Lease Information
and at the beginning of this Lease. Except when immediately followed by the word “itself,” the
term SFBGS or Lessee shall also refer to the successors and assigns of SFBGS's interests under
this Lease, provided that the rights and obligations of SFBGS's successors and assigns shall be
limited to only those rights and obligations that this L.ease permits to be transferred and that have -
been transferred in accordance with this Lease. _

“Library” has the meaning set forth in the Basic Lease Information.

“Libraty Building” has the meaning set forth in the Basic Lease Information.

“Library Collection” has the meaning given in Section 6.8(a) hereof.

“Library Space” has the meaning set forth in the Basic Lease Information.

“Losses” meéans any and all claims, deniands, losses, liabilities, daméges, liens, injuries, penalties,
fines, lawsuits and other proceedings, judgments and awards and costs and expenses, including,
without limitation, reasonable attorneys' and consultants' fees and costs. '
“Master Plans” has the meaning set forth in Recital F.

“MMRP” has the meaning set forth in Recital F. .

“Monthly Admission Receipts Statement™ has the meaning set orth in Section 7.4 hereo.
“Notice of Proposed Transfer” has the meaning given in Section 17.2 hereof,
“Nursery” has the meaning set forth in Recital E.

“Nursery Building” has the mc_aaﬁing set forth in Recital E.

“Nursery Premises™ has the meaning set forth in the Basic Lease Information.

“Nursery Premises Commencement Date” has the meaning given in Section 4.1.
”“Nursery Project” has the meaning set forth in Recital E.

“Office Space” has the meaning set forth in the Basic Lease Information.

“QOfficial Records” means the official records ofthe county(les) in which the Prermses are
located.

“Original Lease” has the meaning set forth in Recital C.
“Party” means City or SFBGS; “Parties” means both City and SFBGS.

* “Permitted Uses” has the meaning given in Section 5.1 hereof.
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“Premises” has the meaning given in Section 3.1 hereof. The Premises shall include any existing
or permitted Improvements, together with any additions, modifications or other Alterations
thereto permitted hereunder. Notwithstanding anything to the contrary in this Lease, the Premises
do not include Department Facilities, nor any water, water rights, riparian rights, water stock,

’ mmeral rlghts or timber rights relating to the Premises.

“Purchase Price” has the meaning g_iven in Section 6.8(d) hereof.

“Referee” has the meaning given in Section 6.8(d) hereof.

“Release™ when used with respect to Hazardous Material means any actual or imminent spilling,
. leaking, pumping, pouring, emitting, emptying, discharging, injecting, escapmg, Ieachmg
dumping, or d1sposmg

“Remediation” when used with reference to Hazardous Material means any activities undertaken
to clean up, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous Material -
which have been, are being, or threaten to be Released into the environment. Remediate includes,
without limitation, those actions included within the definition of “remedy” o r “remedial action”
i California Health and Safety Code Section 25322 and “remove” or “removal” in California

Health and Safety Code Section 25323.
“Reminder Notice” has the meaning given in Section 4.2(a) hereof.

“Rent” mearns the Base Rent, together Wlth any-and all Additional Charges, whether or not any
such amounts are specifically characterized as rent. - :

“Rules and-Regulations” has the meaning given in Section 3.3 hereof.
“Sale Notice” has the meaning given in Section 6.8(a) hereof.

“SFBGS” means San Francisco Botanical Garden Socw‘ry at Strybing Arboremm a California
nonprofit public benefit corporation. _

“SFBGS’s Board Chair” has the meaning given in Section 6.2 hereof.

“SFBGS s Personal Property” means the personal property of SFBGS described in Section 9.3
hereof.

‘-‘S'pecial Events” has the meaning given in Secticn 5.1 hereof.

“Storage and Utility Space” has the meaning set forth in the Basic Lease Information.
“Sublease” has the meaning given in Section 17.1 hereof.. |

“Sunshine Orainance” ha‘s the meaniﬁg given in Secﬁon 6.7(e) hereof.

“Taking™ means a taking or damaging, including severance damage, by emineﬁt domain, inverse
condemnation or for any public or quasi-public use under Law. A Taking may occur pursuant to

the recording of a final order of condemnation, or by voluntary sale or conveyance in lieu of
condemnation or in settlement of a condemmnation action. :

“Term” means the term of this Lease as détermined under Section 4.1 hereof
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“Transfer” means any Assignment or Sublease.

“Transferee” means any recognized assignee of any part of SFBGS's leasehold interest ‘
hereunder or any recognized sublessee of any portion of the Premises, pursnant to a Transfer that
complies with Article 17 hereof.

“Unmatured Event of Default” means any default by SFBGS under this Lease that, with the
giving of notice or the passage of time, or both, would constitute an Event of Default hereunder

“Visitor Orientation Center and Bookstore” has the meaning given in the Basic Lease
Information.

3. PREMISES
3.1. Leased Premises.

(2) Premises; General Statement of Limitation. “Premises” shall mean the
real property and improvements from time to time leased to SFBGS pursuant to the terms of this
Lease. The “Premises™ shall initially mean the Initial Premises. Any acreage or square footage
stated in this Lease with respect to the Premises or any part thereof is an estimate only, and City -
does not warrant it to be correct. Subject to the terms, covenants and conditions of this Lease,
City leases the Premises to SFBGS and SFBGS leases the Premises from City.

(b) Initial Premises; Acceptance of Initial Premises. “Initial Premises™
_has the meaning set forth in the Basic Lease Information. SFBGS acknowledges that SFBGS is
presently in possession of the Initial Premises. The term of this Lease shall commence w1th
respect to the Initial Premises as provided in Section 4.1 below.

(¢) Nursery Premises. “Nursery Premises” has the meaning set forth in the
Basic Lease Information. The Nursery Premises shall be added to the Premises under this Lease
in accordance with the provisions of Section 4.1 below. Upon commencement of the Term with
respect to the Nursery Premises, “Premises”, as used in this Lease, shall refer to the Office Space,
the Visitor Orientation Center and Book Store the Library Space, the Storage and Utility Space
and the Nursery Premises, and, solely until surrender thereof pursuant to Section 4. 1 below, the.
Horticultural Premises.

(d) Horticultural Premises Deleted from Premises Upon Surrender. -
Upon SFBGS's surrender of the Horticultural Premises pursuant to Section 4.1 below, the
Premises shall no longer include the Horticulture Premises.

- (e) Common Areas. Subject to the Rules and Regulations (as defined
below), SFBGS shall have the non-exclusive right to use, together with City and any other tenants
of the Buildings, the lobbies, corridors, restrooms, elevators, stairways and other public areas of
the Buildings and the exterior public portions of the Botanical Garden, and the non-exclusive
right to use, together with City, certain areas of the Greenhouse and Associated Growing Grounds
as may be designated by City from time to time, (collectively, the “Common Area” or “Common
Areas”), and the non-exclusive right of access to and from the Premises by the main entrances to
the Buildings and through the exterior portions of the Botanical Garden required for such access.
City shall have the right, in City's sole discretion and from time to time, (i) to make changes to
the Common Area, including, without limitation, changes in the location, size, shape and number
of driveways, entrances, parking spaces, parking areas, loading and unloading areas, ingress,
egress, direction of traffic, landscape areas, and walkways, (ii) to close temporarily any of the
Common Areas for maintenance or safety purposes, so long as reasonable access to the Premises
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remains available, (iii) to install, use, maintain, repair, alter, relocate or replace any Common
Area, and (iv) to do and perform such other acts and make such other changes in, to or with
respect to the Common Areas and the Botanical Garden as City may, in its sole discretion, deem
to be appropriate or prudent, provided, in each instance, that such changes, closures, repairs and
alterations do not materially and unnecessarily interfere with, or adversely affect, SFEBGS’ use of
the Premises. In connection with any temporary closure, repair, alteration or changes to the
Common Areas made by City, City agrees to use its reasonable efforts to minimize disruption to
SFBGS's use and occupancy of the Premises. SFBGS agrees that City shall have no liability to
SFBGS for disruption of SFBGS’s operations caused by any changes made by City in accordance
with this Section 3.1(e). Nothing in this Lease is intended to grant SFBGS any right whatsoever
" to possess, use or operate the Department Facilities, or any portion thereof.

(®  Additional Premises. If SFBGS desires to lease part or all of that
portion of the County Fair Building known as Room 22, as generally depicted on Exhibit B-1,
SFBGS shall provide City with written notice of such desire, together with proposed plans for the
renovation of such Room 22 and a written description of SFBGS’s proposed use of Room 22. If
the General Manager, in his or her sole discretion, approves SFBGS’s proposal, such Room 22
shall be addedto the Office Space and the Premises as of a date designated by the General
Manager, on all the terms and conditions of this Lease except as otherwise conditioned by the
General Manager in writing. The Parties shall memorialize the addition of Room 22 to the

Premises in writing.

(g)  City shall reasonably cooperate with SFBGS in ﬁlrﬁishing secure space
for SFBGS’s telephone, server and data support.

3.2.  Rights Reserved to Clty Notwithstanding anything to the contrary in this Lease,
City reserves and retains all of the following rights relatmg to the Prermses at ail times:

(2) Any and all water and water rights, including, but not limited to (i) any
and all surface water and surface water rights, including, without limitation, riparian rights and
appropriative water rights to surface streams and the underflow of streams, and (ii) any and all
groundwater-and subterranean water rights, including, without limitation, the ri ght to export
percolatmg groundwater for use by City or its water customers; ‘

(b) Any and all timber and timber nghts including, without 11m1tat1on all
standmg trees and downed timber; :

(¢) -  Any and all minerals and mineral rights of every kind and character now
known to exist or hereafter discovered in the Premises, including, but not limited to, oil and gas
and rights thereto, together with the sole, exclusive, and pérpetual right to explore for, remove,
and dispose of those'minerals by any means or methods suitable to City or its successors and
assigns, but without entering upon or using the surface of the lands of the Premises and in such
manner as not to damage the surface of the Premises or to interfere with the permitted use thereof

by SFBGS, without SFBGS's prior written consent;

(d) All rights to use, operate, maintain, repair, enlarge, modify, expand
replace and reconstruct any Department Facilities;

(e) The right to grant future easements and rights of way over, across, under,
in and upon the Premises as City shall determine to be in the public interest, conditioned upon the .
grantee's assumption of liability to SFBGS for damage to its property that SEFBGS may sustain =~
hereunder as a result of the grantee's use of such easement or right of way, provided that any such
easement or right-of-way shall not materially interfere with SFBGS's use of the Premises -
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hereunder and provided further that City will grant no easements, rights of way, permits and/or
licenses in or upon the Premises or elsewhere in the Botanical Garden for commercial cellular
towers, commercial antennas, commercial billboards, commermal signs or commercial
advertising kiosks.

® All rights of access provided for in Article 21 below; and

(2 Except as otherwise provided for in this Lease, the right to rent, control,
change, amend, modify, temporarily close, repair, maintain, alter, replace or relocate all or any ™ -
* portion of the Botanical Garden or the Buildings (excluding the Premises), including, without -
limitation, the Common Area, and the right to do and perform such other acts and make such’
other changes in, to or with respect to such areas as City may, in its sole discretion, deem to be
appropriate or prudent.

For the purposes of item (e) of this Section 3.2 signage to promote the Bota.mcal Garden or
Golden Gate Park or to recognize. donors will not be considered “commercial.”

- 33.  Subject to Public and Municipal Uses and Rules. SFBGS. acknowledges that
the property of which the Premises are a part constitiites a portion of City's public park system,
which City holds for public and municipal use. SFBGS's rights under this Lease shall be subject
and subordinate to City's use of the Premises for such purposes. However, so long as there is no
Event of Default or Unmatured Event of Default on the part of SFBGS outstanding hereunder and

“subject to the terms and conditions of this Lease, City shall avoid interfering with SFBGS's quiet
use and enjoyment of the Premises. SFBGS shall comply with the Department’s.rules and
regulations relating to-its park propeity, as the same may change from timé to time (the-“Rules
and Regulations”). A copy of the cumrent Rules and Regulations can be downloaded from the
web address provided in the attached Exhibit D-

'3.4.  AsIs Condition of Premises.

(a) Inspection of Premises. SFBGS represents and warrants that SFBGS
has conducted a thorough and diligent inspection and investigation, either independently or
through Agents of SFBGS's own choosing, of the Initial Premises and the suitability of the Tnitial
Premises for SFBGS's intended use. SFBGS is fully aware of the needs of its operations and has
determined, based solely on its-own investigation, that the Initial Premises are suitable for its
operations and intended uses. SFBGS presently occupies the Initial Premises.

™ As Is; Disclaimer of Representations. SFBGS acknowledges and
agrees that the Premises are being leased and accepted in their “AS IS, WITH ALL FAULTS”
condition, without representation or warranty of any kind (other than City’s express obligations
under this Lease), and subject to all applicable Laws goveming the use, occupancy, management,
operation and possession of the Premises. Without limiting the foregoing, this Lease is made
subject to any and all covenants, conditions, restrictions, easements and other fitle matters
affecting the Premises, or any portion thereof, whether or not of record. SFBGS acknowledges
and agrees that neither City, the Department, nor any of their Agents have made, and City hereby
disclaims, any representations or warranties, express or implied, concerning: (i) title or survey
matters affecting the Premises, (ii) the physical, geological, seismological or environmental
condition of the Premises, (iii) the quality, nature or adequacy of any utilities serving the
Premiises, (iv) the present or future suitability of the Premises for SFBGS's business and intended
uses, (v) the feasibility, cost or legality of constructing any Improvements on the Premises if
required for SFBGS's use and permitted under this Lease, or (vi) any other matter whatsoever
relating to the Premises or their use, including, without limitation, any implied warranties of
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'merchantability or fitness for a particular purpose, except in all cases, the express representations
and warranties and covenants of City under this Lease. :

3.5. Adj ustment of Premises. The Gereral Manager shall have the authority, in the
General Manager’s sole and complete discretion, to increase the Premises by not more than five

percent (5%).

4. TERM
4.1..  Term of Lease; Commencement Date and Expiration Date.

(a) Commencement Date and Expiration Date. The Initial Premises are

~ leased for a term commencing on the Commencement Date, subject to this Lease becoming
effective pursuant to-Section 4.3 below. The Term of this Lease shall end with respect to the
entire Premises then subject to this Lease on the expiration date specified in the Basic Lease
Information, unless sooner terminated pursuant to the provisions of this Lease or extended
pursuant to Section 4.2 below. The date on which the Term terminates pursuant hereto is referred
to.as the “Expiration Date.” The period commencing on the Commencement Date and ending on
the Explratlon Date is referred to herein as the “Term.”

(b) Nursery Premises. Notwithstanding the foregoing, the term of thls
Lease shall commence with respect to the Nursery Premises (or portion thereof, in the case of a
Partial Acceptance Letter) on the date of the Acceptance Letter (or Partial Acceptance Letter) or
deemed acceptance of the Nursery Improvements, as provided in the Construction Agreement
{the “Nursery Premises -Commencement Date™). Prior to the Nursery Premises Commencemerit
Date, SFBGS's use of the Nursery Premlses shall be governed by the terms and conditions of the

Construction Agreement.

(c) Surrender of Horticultural Premises. Promptly after completion of the
demolition of the Horticultural Premises, SEBGS shall surrender the Horficultural Premises to
‘City. The date on which SFBGS surrenders the Horticultural Premises to City is referred to as the
“Horticultural Premises Deletion Date.” The term of this Lease shall expire with respect to the
Horticultural Premises on the Horticultural Premises Deletion Date; provided, however, that
SFBGS shall remain liable for all of SFBGS's obligations under this Lease as to events or
omissions occurring with regard to the Horticultural Premises prior to the Horticultural Premises
Deletion Date and SFBGS's indemnification obligations set forth in this Lease with regard to such
events or omissions that survive the expiration or termination of this Lease shall survive the :
Horticultural Premises Deletion Date. The Horticultural Premises Deletion Date shall be
confirmed by the Parties in writing following the occurrence thereof.

4.2.  Options to Extend.

(a) Extension Option. City grants to SFBGS two successive options (the
“Extension Options”), each to extend the Term of this Lease for an additional ten (10) year period
(each, an “Extension Term™) commencing upon the date immediately following the expiration of
the initial term or the first Extension Term, as applicable, upon the following terms and
conditions. In order to exercise an Extension Option, SFBGS must give written notice to City
thereof not more than four (4) years and not less than one hundred eighty (180) days prior to the °
expiration of the Term to bé extended (the “Extension Deadline™). Any such exercise notice by .
SFBGS shall be irrevocable by SFBGS. If SFBGS exercises an Extension Option, then the lease
for the applicable Extension Term shall be upon all of the terms covenants and conditions of thls

T ease.
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: , ) Restrictions on Exercise. SFBGS's right to exercise each Extension
Option is personal to, and may be exercised only by, SFBGS and such of its permitted assignees
as qualify under Section 501(c)(3) of the Internal Revenue Code and include in its mission the
mission of SFBGS. No other permitted assignee or subtenant, or any unpermitted assignee or
subtenant, shall have any right to exercise any Extension Option granted herein. Further, if any
Event of Default by SFBGS is outstanding hereunder at the time of SFBGS’s delivery of an
Extension Option exercise notice and such Event of Default continues at the end of a thirty (30)
day cure period following written notice of such Event of Default from City to SFBGS, then City
may elect by notice to SFBGS to reject SFBGS’s exercise of the Extension Option, whereupon
the purported exercise of the Extension Option shall be null and void, but without prejudice to

~any later re-exercise pursuant to Section 4.2(a). If this Lease shall terminate for any reason, then
immediately upon such termination all Extension Options shall simultaneously terminate and
become null and void.

4.3_. . Effective Date; Termination of Cooperation Agreement. This Lease shall
become effective on the Effective Date, as defined in Article 2. For-avoidance of doubt, City and
SFBGS shall cease operating under the Original Lease and Cooperatlon Agreement as of the
Effective Date.

5. USE; COVENANT S TO PROTECT PREMISES AND DEPARTMENT FACILITIES

5.1. SFBGS's Permitted Use; Special Events. SFBGS shall continuously use the
Premises and Improvements for the uses specified in the Basic Lease Information and this Lease
(collectively the “Permitted Uses™), and for no other purpose. If SEBGS desires to engage in .
any use of the Premises other than Permitted-Uses, SFBGS shall request the approval of the
General Manager, which may be withheld.in the General Manager’s reascnable discretion.
SFBGS acknowledges and agrees that SFBGS shall-rave no right to use or rent other areas of the
Buildings or other portions of the Botanical Garden foractivities, such as educational seminars,
receptions and Jectures, that would constitute Special Events under-the Department’s permitting
and reservations guidelines, as they may be amended from time to time (collectively, “Special
Events™) (a) without the prior written consent of the Department in accordance with the
Department's permitting and reservations guidelines, as they may be amended from time to time,
or (b) unless etherwise provided in this Lease (including Sections 6.7(a) and (d) below).

The foﬂowing conditions and restrictions shall apply to Special Events:

(i) . Reservation and use of additional space in the County Fair Building will be
permitted in accordance with official Department processes. All reservation fees
will be waived. Hourly fees for non-fee programs shall also be waived, such
programs including, without limitation, the following: community events such as .
SFBGS’s Lunar New Year celebration; classes and lectures offered to the public
without charge; SFBGS’s annual plant sale (including use of the Gallery for
seven (7) days, the Auditorium for four (4) days and the entire County Fair
Building for two (2) days); volunteer appreciation events; docent enrichment and
training programs; staff meetings; and meetings of SFBGS’s Board of Trustees
“and other volunteer meetings. SFBGS will be charged the Garden Club rate (as
set forth in San Francisco Park Code Section 12.46) for programs where a fes is
charged. Room cancellations submitted before thirty (30) days of reservation
will receive a full refund. Room cancellations received within thirty (30) days of
reservation will be assessed a fifty percent (50%) cancellation penalty fee.
Reservations may not be transferred to other users and must be exclusively for
programs or activities sponsored or co-sponsored by SFBGS.
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(i) = SFBGS will coordinate with the San Francisco Park Patrol and, as required, the
San Francisco Police Department to develop appropriate security plans for
Special Events.

(ii)  The number of persons attending the Speclal Events shall not exceed the number
allowed by the permit.

(iv) Special Events shall comply with such other guldehnes as C1ty may establish
from time to time. .

52. Useof Nursery. The Parties anticipate that upon completion, the Nursery will
replace the existing nursery and will become the hub of the Botanical Garden’s plant propagation
~ and plant collections management. The Nursery will be used jointly by SFBGS and the

Department to support activities similar to those conducted in the existing nursery.. In order to
better support those activities, the Nursery also will include work space for SFBGS's nursery staff,
mncluding curatorial and plant collections management staff, and for the Department's gardening
staff assigned to the Botanical Garden, as well as restrooms with a shower and emergency
eyewash: station, storage areas, and space for meetings related to nursery and gardening
operations and for horticultural reference materials provided by SFBGS. During the Nursery’s
working hours, the public will be able to visit the Nursery's outdoor learning court (the “Learning
Court”), where there will be interpretive displays about the Nursery's design and operations. The
Nursery's open design will allow visitors to walk the perimeter of the Learning Court and observe-
first-hand the plant propagation and other work going oh inside. In addition, public restrooms
will be accessible from the Learning Court. Given the Nursery's location near the Children’s
Garden, the Learning Court also will provide a place for school groups to gather. Storage closets
on the exterior of the building will provide a secure location for storing backpacks and
educational supplies. Imorder to prevent disraption of Nursery operations and protect the -
growing grounds surrounding the Nursery and the plant propagation conducted inside, other uses
- of the Nursery — for events and community programs — will be limited and closely supervised.

- City and SFBGS further agree as follows: (a) all uses of the Nursexy will be to further the mission
and purpose of the Botanical Garden, including cultivating support for the Botanical Garden and
the bond between people and plants and (b) the Nursery shall not-be available for rental to-third

‘partles

5.3.  Appropriate Operations. SFBGS will use the Premises in accordance with the
Permitted Uses except as otherwise permitted by this Lease or by the General Manager. Without
limiting the provisions of Section 18 of this Lease, if SFBGS breaches the immediately preceding
sentence and such breach is not cured within thirty (30) calendar days of receiving written notice
of such breach from City, or, if the deficiency cannot be corrected within such 30-day period,
SEFBGS does not submit, no later than the end 6f such 30-day pericd, a reasonable written
proposal, subject to approval by the Department at the Department's reasonable discretion, such
failure to cure or submit shall constitute an Event of Defanlt. .

5.4.  Covenants Regarding Use. As a material inducement to City to enter 1nto thls
Lease, SFBGS covenants with City as follows:

@) No Unlawful Uses or Nuisances. SFBGS shall not use or occupy any of
the Premises or any Improvements, or permit the use or occupancy thereof, in any unlawful
manner or for any illegal purpose, or permit to be carried on any offensive, immoral, noisy or
hazardous use or any use in violation of the conditions of any certificate of occupancy. SFBGS
shall take all reasonable precautions to avoid any nuisances or hazards relating to its activities on
or about the Premises or any Improvements permitted hereunder.

(ii) Covenant Against Waste SFBGS shall not cause or permlt any waste,
damage or injury to the Premises.
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(iii)  Covenant regarding Damage to Premises, Common Areas and
Department Facilities. At all times during the Term of this Lease, SFBGS shall protect the .
Premises from any damage, injury or disturbance, provided, however, that nothing in this
paragraph shall relieve City of its maintenance and repair obligations in this Lease. If SFBGS or
any of its Agents or Invitees damages, injures or disturbs any of the Premises, the Common Areas
or the Department Facilities, or any portion thereof, SFBGS shall immediately notify City of that
occurrence. Without limiting any of its other rights hereunder, City may immediately take alt
actions it deems proper to repair such Common Areas or Department Facilities at SFBGS’s sole -
expense (but only to the extent City is not otherwise obligated to make such repairs under this
Lease), and, following notice and a reasonable opportunity to cure (except in the event of an
“emergency in which case no notice or cure period is required), City may take all actions it deems
proper to repair the Premises at SEBGS’s sole expense (but only to the extent City is not
otherwise obligated to make such repairs under this Lease). SFBGS shall promptly, upon City's
request, remove or alter to City's satisfaction and at SFBGS's sole cost, any Improvements,
Alterations or SFBGS’s Personal Property placed on the Premises by or on behalf of SFBGS as
necessary to avoid interference with City's use of the Premises for municipal purposes; provided,
such removal shall be at City's sole cost if the applicable Improvements or Alterations were -
approved by City in writing pursuant to the terms of this Lease or were existing as of the
Commencement Date. City may adopt from time to time such rules and regulations with regard
to SFBGS's facilities and operations hereunder as City may determine are necessary or
appropriate to safeguard the Commion Areas and Department Facilities and City’s interests in the
Premises. SFBGS shall comply with all such rules and regulations upon rece1pt of a copy thereof.

@iv) Covenant Against Dumplng, Waste Dlsposal SFBGS shall not cause
or permit the dumping or other disposal on, under or about the. Premises of landfill; refuse,
Hazardous Material or other materials that are unsightly or could pose a hazard to the human
health or safety, native vegetation or wildlife, or the environment. Organic wastes from the
Premises shall be composted.on-site to the extent reasonably possible. SFBGS shall use its. best
efforts to reduce the amount of trash and waste generated from the Premises, to acquire products
for use on the Premises which reuse or recycle packaging, and to recycle all materials used on the
Premises to the extent reasonably possible. -

\2] Covenant to Protect Trees or Other Native Vegetation. SFBGS shaH
not engage in or permit the cutting, removal, or destruction of trees or any other native vegetation
on the Premises, without the prior written approval of the General Manager :

(vi)  No TreePlanting. SFBGS shall not plant any trees on the Premises, nor
shall SFBGS plant any other vegetation on the Premises without the prior written apprOle of the
General Manager.

(vii)  Covenant Against Hunting. SFBGS shall not engage in or permit any
hunting or, trapping on or about the Premises, except for hunting or trapping for the purpose of
controlling predators or problem animals by the appropriate use of selective control techniques
approved in advance by the General Manager in writing, provided such hunting and trapping is
done in strict accordance with all applicable Laws. Whenever possible, all measures used for
such control shall be limited in their application to the specific problem animals." SFBGS shall
not use poison bait, cyanide guns, traps or other similar non-selective control techniques. In no
event may SFBGS use any prophylactic predator control measures. The restrictions of this
Section applicable to the identification and control of predators and problem ammals shall not
apply to commensal rodents. -

(vii) Pesticides Prohib-iﬁon. SFBGS shall comply with the provisions of
Section 39.9 of Chapter 39 of the San Francisco Administrative Code (the “Pesticide Ordinance™)
which (i) prohibit the use of certain pesticides on City property, (ii) require the posting of certain
notices and the maintenance of certain records regarding pesticide usage, and (iit) require SFBGS
to submit to the Department an mtegrated pest management (“IPM™) plan that (a) lists, to the
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extent reasonably possible, the types and estimated quantities of pesticides that SFBGS may need
to apply to the Premises during the terms of this Lease, (b) describes the steps SEBGS will take to
meet the City’s IPM Policy described in Section 39.1 of the Pesticide Ordinance, and (c)
identifies, by name, title, address and telephone number, an individual to act as SFBGS’s primary
[PM contact person with the City. In addition, SFBGS shall comply with the requirements of
Sections 39.4(a) and 39.4(b) of the Pesticide Ordinance as of Ianuary 1, 1999 and January 1, 2000,
respectively.

(ix) Weed Control. SFBGS shall not introduce any noxious weeds on or
about the Premises. SFBGS shall control noxious weeds on or about the Premises, provided that
SFBGS may use chemical herbicides only if such use complies with the requirernents of
Section 5.4(viii) above. ,

x) Covenant Against Burmng SFBGS shall not burn any Weeds debns
or other substances on or about the Premises. : :

(xi) Sewerage System. SFBGS shall not permit any sewage or fouled
Was’fe water to be disposed of on the Premises, except as provided for and as customary per the
sewage system on the Premises. :

(xii)  Soil Erosion. SFBGS shall not cause any material erosion of soil on or
around the Premises. SFBGS shall-not engage in any activity that causes a material change,
disturbance, fill, alteration or impairment to the topography of the Premises by placing on it any
soil, dredging, spoils, landfill, or other material, nor shall SFBGS engage in any activity that
would change, disturb, alter or impair the significant relatively natural ecolegical features and -
values of the Pfemlses without the prior written approval of the General Manager.

),:111\ Operating Cox. enants. SFBGS shall use the Premises for the permitted
use specified in the Basic Lease Information and in this Lease and shall not allow the Premises to
remain unoccupied or unused without City's prior written consent, which City may give or
withhold 1n its sole d1scref10n SrBUS shall conduct 1is operations on. the Premises in a

professional manner.

(xiv) Reeycling and Resource Conservation. The City of San Francisco has
set a:mbltlous recycling and composting goals for City Departments including 75% landfill
diversion by 2010 and maximum participation in the City’s municipal composting program at all .
City Department locations where there is food service. In addition, the City has recently passed:
the Food Service Waste Reduction Ordinance (see Section 26.40) which, in part, “Prohibits the
use of polystyrene foam dispensable food service ware and requires the use of recyclable or
compostable food service ware by restaurants, retail food vendors, City Departments and the
City’s contractors and lessees.” City contractors and lessees may not use Disposable Food
Service Ware that contains Polystyrene Foam in City Facilities while performing under a City
contract or lease. City contractors and lessees using any Disposable Food Service Ware shall use
suitable Biodegradable/Compostable or Recyclable Disposable Food Service Ware in City
Facilities and while performing under a City contract or lease unless there is no suitable
Affordable Biodegradable/Compostable or recyclable product available as determined by the City
Administrator in accordance with Subsection 1604(a). SFBGS shall develop a program to work
toward a zero waste goal, including the implementation of a composting system for food waste,
packaging and 100% biodegradable supplies whenever practical. SFBGS shall submit a recycling
and composting plan at Commencement of Lease, and provide an annual report on each
anniversary date of this Lease outlining its progress toward meeting the recycling and composting
goals described above and its success toward a zero waste goal.

: (xv)  Americans with Disabilities Act. SFBGS acknowledges that the
Americans with Disabilities Act (the “ADA”) requires that programs, services and other activities

provided by a public entity to the public, whether directly or through a contractor, must be
accessible to the disabled public. SFBGS further acknowledges its obhgatlon to comply with the
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ADA and any other federal, state or local disability n'ghts legislation. Without limiting the
" provisions of Section 9.1 and Article 13 below, SFBGS warrants that it will fulfill that obligation,
and that it will not discriminate against disabled persons in the provision of services, benefits or
activities pursuant to this Lease. City shall bear all responsibility and cost for mandated physical
changes to the Premises resulting from disability access laws.

6. COOPERATIVE OPERATIONS AND MANAGEIV,[ENT

6.1. General; Primary Responsibilities. The Department and SFBGS shall
cooperatively manage the Botamcal Garden as prov1ded in this Article 6.

(a) The Department, in collaboration with SFBGS, shall take the primary .
role in managing the following aspects of the Botanical Garden operations: strategic and master
site planning, plant collections development, plant collections documentation, signage, and
improvements, renovations and maintenance of the Botanical Garden, the Buildings and other
Premises, as more fully-described in Article 10 (collectlvely, “Department’s Prnnary
Respons1b1ht1es”)

(b) SFBGS, in collaboration with the Department, shall take the primary role
in managing the following aspects of the Botanical Garden operations visitor services,
admissions collection, garden interpretation, educational programming, community relations,
marketing, special events, bookstore management, volunteer program coordination, library
operatlons and coordination of use of the Nursery Building outside the Nursery’s working hours
in accordance with Section 5.2 above (coﬂeotlvply, “SFBGS's Primary Responmbﬂmes”)

(© The Department shall remain responsible for managing its own activities
related to the Department's Primary Responsibilities, but shall consult with SFBGS's executive
director (the “Bxecutive Director”) in the management of such activities.in the event that the
Department‘s activities may have a-material impact on SFBGS's activities. In addition, SFBGS
shall remain responsible for managing its own activities related to SFBGS’s Primary
Responsibilities; including without limitation book and plant sales, fundraising, and membership,
but shall consult with the City’s Garden Director. or such other City employee designated by the
General Manager from time to time in accordance with the provisions of Section 6.3 below (the
“Garden Director”) in the management of such activities in the event that SFBGS's activities may
have a material impact on the Department's activities. '

(d) The Parties acknowledge that in order to-meet their shared goal of
creating one of the world’s outstanding public botanical gardens, as provided in Recital H of this
Lease, the Department relies on SFBGS to provide funding, outside expertise and staff support

_ relating to certain of the Department’s Primary Responsibilities, including strategic and master
site planning, plant collections development, plant collections documentation and signage.
SFBGS’s activities in support of the Department’s Primary Responsibilities are conducted under
the oversight and guidance of the Depa:rtment All decisions regarding the level of funding,
outside expertise and staff support SFBGS is able to provide pursuant to this Section 6.1(d) are
within the sole discretion of SFBGS. Subject to the foregomg, the Parties further agree:

(D) SFBGS cunrenﬂy funds and staffs the curation, planning,
management and documentation of the Botanical Garden’s plant collections, including signage.
With respect to the Department’s Primary Responsibilities, curatorial and plant collections

management staff employed by SFBGS work with City staff under the leadership and guidance of

the Garden Director in consultation with the Executive Director, and, because SFBGS’s curatorial
and plant collections management staff also have responsibilities in support of SFBGS’s Primary

" Responsibilities, the Garden Director and Executive Director will consult as needed on their work
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pnontles All staff employed by SFBGS are supervised by the Executive Dlrector in accordance
with SFBGS employee policies. :

(ii) Pursuant to Section 6.1(a) above, improvements to the Botanical '

Garden are within the Department’s Primary Responsibilities. From time to time, SEFBGS
designs, supervises and funds Botanical Garden nnprovements All such activities by SFBGS are

subject to Department oversight and approval.

(iii)  Pursuant to Section 6.1(a) above, maintenance of the Botanical
Garden is within the Department’s Primary ResponSIblhtles Since 2003, SFBGS has reimbursed
costs to support the hiring of an eleventh (11%) City gardener dedicated solely to care and
maintenance of the Botanical Garden. SFBGS’s voluntary contribution is made only when City
has allocated, funded and filled ten (10) gardener positions dedicated solely to care and -
maintenance of the Botanical Garden, and only.if SFBGS’s contribution will not replace
traditional sources or levels of City funding for the Botanical Garden. Increases in the costs
voluntarily paid by SFBGS are capped at three (3) percent per year with reference to a baseline
amount established in 2003. It is acknowledged that this contribution has been prov1ded ona
Voluntaiy non-binding basis, and is not a condition of this L ease.

6.2.  Participation on SFBGS's Board. The Garden Director shall serve as a member
of SFBGS's Board of Trustees, and the General Manager may designate one (1) other person to
serve as a member of SEBGS's Board of Trustees, provided the Garden Director and the designee
(if any) may not vote and such designee may not be the General Manager or a current
Commission member. The Garden Director and the designee (if any) may participate in stch of
SFBGS's committees, as may be assigned by the chairpersen of SFBGS's Board of Trustees

(“SFBGS's Board Chair™).

6.3.  Garden Director Vacancy/Executive Director Vacaney. In fiie event-that

.. there is a vacancy in the position of the Garden Director, the General Manager, in the General

Manager’s discretion, will establish a search committee to nominate a Garden Director candidate
to the General Manager, and the General Manager will appoint at least two members to such
search committee. SFBGS's Board Chair will appoint one additional member of such search
committee for every two members appointed by the General Manager, and such additional
member(s) appointed by SEBGS’s Board Chair shall include the Executive Director. The final
selection of the Garden Director shall be made by the General Manager. All other Department
staff for the Botanical Garden will be appointed through ordinary City procedures. The parties
acknowledge and agree that all employment and discharge decisions and procedures shall be
subject to all applicable Laws, including without limitation, any approvals by the Civil Service
Commission, if applicable. In the event that there is a vacancy in the position of SFBGS's :
Executive Director, SFBGS, in SFBGS's discretion, will establish a search committee to nominate
an Executive Director and the Garden Director shall be invited to serve on.such search committee.
The final selection of the Executive Director shall be made by SEBGS's Board of Trustees.

6.4.  Resolution of Disagreements. The Garden Director will consult with and
carefully consider the views of the Executive Director in his or her management and operational
decisions relating to the Department’s Primary Responsibilities. The Executive Director will
- consult with and carefully consider the views of the Garden Director in his or her management

and operational decisions relating to SFBGS's Primary Respon51b1ht1es If the Garden Director
and the Executive Director are unable to reach agreement on an issue relating to the Department’s
Primary Responsibilities or SFBGS's Primary Responsibilities, the General Manager will consult-
SFBGS's Board Chair, the Executive Director and the Garden Director, and the General Manager
will decide the issue. If SFBGS's Board Chair does not agree with the outcome of such decision,
the parties will cooperate with each other to submit the dlspute to an independent mediator'who is
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compliant with applicable contracting requirements of the City (to be selected by unanimous
consent of the parties, which shall only be withheld on the basis of good faith concerns about the
independence, adequacy of expertise, or compliance with City contracting requirements of the
proposed mediator, and to be hired and paid for by SFBGS) who shall have ten (10) business days
after the matter is fully submitted to him or her to propose a non-binding settlement of the dispute.
Each party agrees to participate in good faith in the mediation and to bear its own costs; provided,
however, SFBGS shall pay all other costs of the mediation. If any party refuses, in its sole
discretion, to accept the proposed resolution of the mediator, it shall give prompt written notice of
such refisal to the other party, and the dispute shall be submitted to the Commission. Final .
decision making authority on all matters relating to operation and management of the Botanical
Garden shall rest with the Commission.

6.5. Department Intellectual Property and Goodwill. The Parties recognize the

- goodwill associated with the Department, Golden Gate Park, the Botanical Garden, and SFBGS.
SFBGS and the Department agree not to take any action detrimental to such goodwill, and
SFRGS agrees not to take any action which may confuse the public as to the ownership of the

-Botanical Garden. In effecting this provision, and in order to delineate and protect each Party’s
intellectual property rights, the Parties agree as follows:

@ Trademark/Copyright. SFBGS agrees not to infringe upon any
trademark or copyright now or hereafter owned by City or the Department. The Department
-agrees not to infringe upon any trademark or copyright now or hereafter owned by SFBGS. Any
such mfrmgement by SFBGS sha]l be treated as an Event of Default under this Lease.

(b) Right of Review. The Department shall have the right to review and
approve in advance materials used for merchandising and certain of SFBGS's publications and
' membership or general mailings, including without limitation informational and educational
brochures, newsletters, solicitations, and fundraising campaign materials. All print and web-
baséd publications by SFBGS and the Department also shall make clear that the BotanicalGarden
" is-owned by the City and cooperativély managed with SFBGS, through use of approved logos,
letterhead, or by other approved means. The Department may establish guidelines and
procedures relating to approval of such materials and shall not unreasonably withhold or delay his
or her approval of such materials. If any such material is not commented upon or approved by
the Department within seven (7) business days after receipt by the Depaltment then such material
shall be deemed approved

(c) ‘Third Party Infringement. Each Party hereto shall have the right to
take whatever action it deems necessary to protect the intellectual property to which it has-
exclusive ownership. With regard to any jointly owned intellectual property, the Department shall
have the sole right to take any action with regard to such property, provided that after the, .
payment of any and all costs or expenses incurred by the City or the Department in connection
with such claim, SFBGS and the Department shall share equally in the remainder of any such
recovery or compensation that may be awarded.

6.6.  Volunteer Releases. SFBGS shall obtain a duly authorized written release and
waiver in substantially the form attached hereto as Exhibit C, as the same maybe amended from
time to time by City in its sole discretion, from each volunteer who performs any interpretation,
gardening or other work in or about the Botanical Garden and shall provide copies of all executed
releases to the Garden Director.

6.7.  Supplemental Funding and Distribution of Revenue.

(a) Supplementai Funding by SFBGS. SFBGS shall use its reasonable
efforts to raise private funds for the Botanical Garden for the purposes of (1) providing funds to
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supplement City appropriations for the Botanical Garden including, but not limited to, renovation =
and installation of gardens, maintenance of existing gardens, acquisition of special plant
collections, procurement of special equipment and satisfaction of other capital improvement
projects in accordance with the Botanical Garden Master Plan (or as may be mutually agreed
upon through joint planning of SFBGS and the Department), and (ii) otherwise providing funds to
- enhance City funding for educational programs, other particular programs, ancillary mission-
related activities, operations and services of the Botanical Garden. Such fundraising is intended -
to enhance the Botanical Garden and not to replace traditional sources or levels of City funding.
As part of its fundraising responsibilities, SFBGS shall be allowed free use of exterior Botanical
Garden areas and the Buildings for fundraising and membership benefit events, subject to prior
approval of scheduling and other arrangements by the Garden Director, and subject to the terms
and conditions applicable to Special Events under Section 5.1 above.

: (b) Disposition of Contributed Revenues. Any gifts, donations,
sponsorships, tributes, philanthropic aid or the like that are intended to benefit the Botanical
Garden and that are paid directly to the City or the Department shall be the City’s or the
Department's, as the case may be, alone and for the benefit of the Botanical Garden. Any
membership (including corporate membership) fees and any gifts, donations, sponsorships,
tributes, philanthropic aid or the like and that are pald directly to SFBGS shall be SFBGS's alone

and for the benefit of the Botanical Garden

(c) Disposition of Admissions Receipts. All receipts generated from
admissions to the Botanical Garden shall be solely for the benefit of the Botanical Garden. The
disposition of such receipts from admissions shall be subject to the terms set forth in Article 7
and in Exhibit E attached hereto. ' ' o

(D Disposition of Other Garden Revenues. It is the intent of the City, the
Department and SFBGS to expand their relationship to enhance other sources of revenues for the
benefit of the Botanical Garden, which sources may include, for example, third-party rentals,
stationary food and beverage outlets and expanded service concessions (e.g., birthday parties).
All such receipts generated in the Botanical Garden shall be for the benefit of the Botanical -
Garden. The generation and disposition of such receipts shall be subject to the terms established
from time to time upon by mutual agreement of the Department and SFBGS, subject to such

additional approvals as may be required.

(e) Notice to Department of Terms of Gifts. SFBGS shall not accept any
proposed gifts which could impose financial or other obligations or liabilities on the City or'the
property, programs or activities under the Commission’s jurisdiction, including the Botanical
Garden, without previously obtaining all required City approvals. SFBGS shall provide the City
with reasonable advance written notice of the terms and conditions of any such gift, and prior to
City’s acceptance of any such gift, SFBGS shall obtain the approval of the General Manager, the
Commission, and the Board of Supervisors if required. With respect to disclosure of gift and
donor information, SFBGS agrees to comply with all applicable laws, including any applicable
provision of Chapter 67 of the San Francisco Administrative Code (the “Sunshine Ordinance”).

® Acceptance of Gifts. The General Manager shall be authorized to
accept and expend gifts from SFBGS in accordance with the Commission's policy on accepting
gifts, for Botanical Garden-related purposes throughout the term of this Lease and to agree to
reasonable terms and conditions imposed with respect to such gifts, except where such conditions
involve the expenditure of City funds or the incidence of City obhga‘aons that are inconsistent

with the Clty Charter.
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(2) - Fiscal and Budgetary Provisions. All the terms of this Article 6 shall
be subject to the City Charter’s fiscal and budgetary provisions.

(h)  Funding to the Botanical Garden. For so long as SFBGS leases space
pursuant to this Lease, SFBGS may make material gifts of tunds or assets only to the Botanical
Garden and not to any other botamcal garden or park

. (1) Public Commitment. The Department shall use its reasonable efforts to

“achieve the level of public funding required to provide the persennel, supplies and physical
infrastructure necessary to meet the maintenance standards established by the Department for the
Botanical Garden and to meet their shared goal of creating one of the world’s outstanding public
botanical gardens, as reflected in Recital H.

6.8.  Library Collection; Right of First Offer.

@ Library Collection. SFBGS's use and operation of the Library or
portions thereof shall include the display, storage, preservation and protection of that certain
collection of books, records, prints, periodicals, photographs, graphics, and other art and archival
materials currently located in the Library, and any data or information related thereto, as the samé
may be supplemented from time to time (collectively, the “Library Collection”) and made
available to the public. The parties acknowledge and agrée that as of the Effective Date, (i) the
City owns the special collection of architectural, landscape architectural and engineering plans,
surveys, specifications and drawings currently stored or located in the Rare Book Room of the
Library, and such materials and documents specifically are excluded from the Library Collection,
and (i) SFBGS owns the Library Collection. In an effort to preserve and protect the Library
Collection, the Parties agree to cooperate in good. faith to design, install and construct in the -
furture a mutually acceptable improved fire protection system and related improvements for the -

Library. Any such improvements shall be-deemed to be Alterations by SFBGS; and shall be
completed in accordance with plans and SpGClﬁCﬂTIOﬂS acceptable to and approved by City in its
'sole and absolute discretion and otherwise in accordance with the terms and conditions set forth
in this Lease related to Alterations.

-~ (b) Right of First Offer. If at any time during the term of this Agreement

- SFBGS intends to offer for sale to third parties or to accept an offer of a third party to purchase
any portion or item of the Library Collection which SFBGS owns having in each instance a value
of greater than One Thousand Dollars ($1,000.00) per item, SFBGS shall first give written notice
to City of its intention to sell any such portion or item of the Library Collection (the “Sale
Notice”). The Sale Notice shall constitute an offér to sell any such portion of the Library
Collection to City at the Purchase Price (as defined below) and otherwise in accordance with the
terms of the Sale Notice. City shall have thirty (30) days after receipt of the Sale Notice to accept
such offer, by delivery of written notice to SFBGS (the “City Commitment” ), subject however to
all applicable fiscal provisions of the City’s Charter, any applicable Laws, and to the
determination of a Purchase Price (as defined below) acceptable to City in its reasonable
discretion which has been approved by City in accordance with applicable Laws. In the event
that City fails to provide to SFBGS the City Commitment within such thirty (30) day time period,

" .City shall be deemed to have rejected the offer evidenced by the Sale Notice. '

(c) Closing. In the event that City exercises its right of first offer, the
Parties shall promptly execute any and all documents deemed reasonably necessary by City to
evidence and consummate the sale of the applicable portion of the Library Collection. The
closing date shall be thirty (30) days after the date of the City’s receipt of all final approvals by
the City as required under applicable Law; provided, however, that in the event the City fails to
receive such final approvals, City shall be entitled to terminate the City Commitment and shall
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have no further liability or obligation under the City Commitment. The Purchase Price shall be
paid in full at closing in cash, or as otherwise agreed between the parties. SFBGS shall represent
-and warrant to City that SFBGS has full legal title to the portion of the Library Collection being
transferred, and shall transfer such portion of the Library Collection to City free from any and all
liens or encumbrances and otherwise completed in accordance with the terms and condition of

any transfer documents entered into by the parties.

(d) Purchase Price. The Purchase Price (“Purchase Price”) shall be equal to
the fair market value (“FMV™) of the portion of the Library Collection. For purposes of this
Agreement, FMV means the fairest price estimated in terms of money which SFBGS could obtain
if the applicable portion of the Library Collection were sold in bulk in the open market, allowing
a reasonable time to find a purchaser who purchases with knowledge of the uses for which the
Library Collection portion in its then condition is adapted and for ‘which it is capable of being
used, and taking into account the completeness of any collection within the Library Collection -
portion and the rarity and condition of any component of the applicable portion of the Library
Collection. The FMV shall be determined as follows: upon delivery of the City Commitment to
SFBGS, the parties shall endeavor to agree on the FMV, and, if they are unable to do so on or .
before the thirtieth (30th) day after SFBGS's receipt of the City Commitment, then the parties, or
their respective designees or agents, shall each simultaneously exchange with each other a sealed
envelope with a written determination of the FMV at 12 p.m. on the ninetieth (90th) day after the
expiration of that thirty (30)-day period. If both valuations are timely submitted and they differ
* by less than five percent (5%) of the lower of the two, the average of the two valuations shall be
the FMV and shall be final and binding on the Parties. If the two valuations are not timely
submitted, or if the two valuations differ. by more than five percent (5% of the lower of the two,
the Parties shall select a neutral evaluator, acceptable to the City in its reasonable discretion
(including compliance with any applicable City contracting requirements) (the “Referee”) within.
twenty (20) days thereafter. If the two valuations are not timely submitted, then the Referee shall
make a FMV determination of the applicable portion of the Library Collection withir ninety (90)
days after being selected as Referee. The Parties shall deliver copies of both valuations (to the
extent available) to the Referee, and within five (5) business days after the later of the Referee’s
receipt of such valuation, or if applicable, the Referee’s FMV determination, the Referee shall
select the valuation which he or she believes most accurately represents the FMV. The ‘selected
valuation shall be the FMV and shall be final and binding upon the Parties, subject however to
any necessary approvals by the City. The Referee appointed pursuant to this Section shall have
not less than ten (10) years® experience evaluating the fair market value of assets comparable to
the Library Collection portion. The cost of the Referee shall be borne equally by the Parties.

6.9.  Operation of Botanical Garden; Days and Hours of Operation. SFBGS shall
actively operate the Botanical Garden and use its reasonable efforts to further the operations
thereof and to serve the public. SFBFS shall staff the admissions kiosk during the following

hours of operatlon

Year Round
Beginning daily at 9: OOam

Spring & Summer ; ' ‘
2nd Sunday in March through September: Last entry at 6:00pm

_ (closed at 7:00pm)
Fall & Winter
October through early November: Last entry at 5: OOpm ‘
1st Sunday in November through January: Last entry at 4:00pm
February through early March: Last entry at 5:00pm
(closed one hour after last entry)

San Francisco Botanical Garden at Strybing Arboretum 2013 266



The hours of operation are approved, and may be amended, by the Commission and may not be
altered in any manner without prior written approval from the Commission or from such person,
if any, to whom the Commission has delegated authority to approve changes in the hours of
operation. City shall open the Botanical Garden every moming at 7:30 a.m., allowing entry to the
public before the admission kiosks are staffed.

6.10. Rates and Charges. The rates and charges for goods sold and services offered
by SFBGS at the Premises shall be reasonable and competitively priced with similar businesses in
San Francisco. The Department reserves the right to réview and approve the increases in rates
and charges for rentals and food and beverage items.

6.11. Fees for Admission.

(a)’ Fees for admission to the Botanical Garden are as stated in the San Francisco
Park Code, as it may be amended from time to time by action of City’s Board of Supervisors in
its sole discretion. As of the Commencement Date, nonresidents. of San Francisco are requued to
pay an admission fee as follows

$7.00 for Adults '

$5.00 for Youth ages 12-17 and Seniors age 65 and over

$2.00 for Children ages 5-11

No charge for Children ages 4 and under

$15.00 for Families (2 adults and all children ages under 17 res1d1ng in the same
household)

San Francisco residents are expected to provide proof of residence.

- (b) = SFBGS shall not be required to reimburse City for nonresidents receiving free
admission (i) as a benefit provided to SFBGS members in recognition of their financial support of
the Botanical Garden, (ii) as members of other botanical gardens participating with SFBGS in
reciprocal member programs, and (iii) as a school group student, teacher or chapercne.

©) As of the Commencement Date, the Botanical Garden will be open without
- charge one day a month, plus Thanksgiving, Christmas and New Year. Such fre¢ admission days
may be amended from time to time by action of Cit'y’s Board of Supervisors in its sole discretion.

(@ Every morning, between 7:30 and 9: OO a.m., the Botamcal Garden will be open
to the public, including nonres1dents free of charge.

7. ADMISSION RECEIPTS AND RENT

: 7.1.  Admission Receipts. All receipts from admission to the Botanical Garden shall
be solely for the benefit of the Botanical Garden. The disposition, allocation and terms of the
Admission Receipts shall be subject to the terms set forth in this Article 7 and Exhibit E. It is
understood and agreed by the Parties that the charging of admissions to the Botanical Garden, the
rate of such admissions and the terms of such allocation are subject to amendment by action of
City's Board of Supervisors, in its sole discretion at any time and in the event of such an |
amendment, this Article 7 and Exhibit E shall be revised to the extent required to reflect such
amendment. ' :

7.2 Base Rent. SFBGS shall pay to City during the Term of this Léase beginning
on the first anniversary of the Commencement Date and in arrears, the Base Rent specified in the
Basic Lease Information. Base Rent shall be payable on or before the tenth (10%) day after each
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anniversary of the Commencement Date, without prior demand and without any deduction, setoff
or counterclaim whatsoever, except as otherwise provided in this Lease.

7.3.  Payment; Generally. Rent and Admission Receipts shall be paid in lawful
money of the United States, at Revenue Unit, Recreation and Park Department, McLaren Lodge
Annex, 501 Stanyan Street, San Francisco, California 94117, or such other place as City may
designate in writing. If SFBGS pays by check and such check is not honored, then City may
require SFBGS to make all future payments in cash or by cashier’s check. City reserves the right
to direct SEBGS, upon thirty (30) days written notice, to deposit all payments required under this
Lease from SFBGS’s account into the City designated revenue account by bank or. wire transfer.

7.4.  Monthly Admission Receipts Statements; Authorized Collection Expenses;
Determination of Allocation of Admission Receipts. On or before the twentieth (20th) day of
each full calendar month of the Term and the calendar month immediately following the
expiration or termination of the Lease, SFBGS shall pay to City the Admission Receipts collected
by SFBGS for the last preceding calendar month in accordance with the payment provisions of
Section 7.3 above. Simultaneously with such payment, SFBGS shall deliver to City a statement
(the “Monthly Admission Receipts Statement™) certified as correct by an officer of SFBGS and
otherwise in form satisfactory to City, reporting Admission Receipts during the last preceding
calendar month, SFBGS's Authorized Collection Expenses for such month and the allocation of -
such Admission Receipts in accordance with Exhibit E. Pursuant to Exhibit E, City shall pay
SFBGS its Authorized Collection Expenses and any other amounts due SFBGS pursuant to the

allocation provisions of Exhibit E on or before the thirtieth (30th) day followmg City’s receipt of

the MonthlyAdm1551on Receipts Statement.
7.5. Cash RegisveL.Re"-"i-rements

_ (a) SFBGS-shall install on the Premises at least one cash register. SFBGS
shall use cash registers which segregate sales by categories and shall have separate function keys
with non-resettable daily sequential transaction numbers and non-resettable daily cumulative
sales totals. Such cash register(s) used on the Premises shall be of a type approved by General
Manager in writing and shall register every transaction made in, on, about or from the Premises,
including every type of Admission Receipts, and the tape or digital record of each such cash
register shall be accessible to and subject to inspection by the General Manager or his/her agent,
provided that such inspection shall be conducted in a manner reasonable designed to minimize
interference with the conduct of SFBGS's operations at the Premises, and City shall not perform
such inspection unless a.manager of SFBGS's operations is present. SFBGS shall make a manager
available to City for such inspection during business hours upon request (which may be oral) by

City.

~(b). Mechanical cash register(s) must have a non-resettable cumulative total,
a detail audit tape, a transaction number with a four-digit capacity, an indicator readily visible to -
customers as the amount rung, and a seven-digit capacity or grater, as determined by the General
Manager based on the type of business, with a four-digit overrun counter. If computerized cash -

registers or other similar electronic devices are used, that system must accurately record all sales
*on the Premises and be no more subject to tampering than mechanical cash register(s).

(c) Each sale or other transaction on the Premises miust be recorded at the
time of each sale or other transaction, in the presence of the customer, and SFBGS shall present a
receipt from such sale or other transaction to the customer. Each customer must be issued a
receipt or sales slip for each transaction, which transaction must be recorded either on serially
numbered sales slips or cash register types. All cash receipts must include SFBGS’s
identification thereon. Each cash register (including computerized cash registers or other similar
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electronic devices) shall be serviced by an established contractor approved by General Manager.
At General Manager’s request, SFBGS must furnish to City a statement from an established
contractor that the transaction number, the cumulative total and the overrun counter have been
sealed in a manner approved by General Manager. '

(d) Upon the installation or removal of any cash register (including
computerized cash registers or other similar electronic devices) used on the Premises, SFBGS
must immediately furnish to General Manager notice in writing stating make, model number,
serial number and cumulative total reading and overrun counter reading of the cash register(s)
(including computerized cash registers or other similar électronic devices). Any repair contractor
employed to repair or replace any cash register (including computerized cash registers or other
similar electronic devices if used) on the Premises is hereby authorized and directed to disclose
and furnish to City or its auditors any information obtained by the contractor in the course of
making such repair or replacement pertaining to such cash register (including computerized cash
registers or other similar electronic devices if used). City shall have the right during business
hours to examine the totals of the cash register(s) (including computerized cash registers other
similar electronic devices if used) used on the Premises and to inspect for comphance with this
section. .

7.6. Accounts SFBGS shall establish, fund and maintain the bank accounts required
to fulfill its obligations under this Lease (collectively, the “Accounts”) with one or more
depository institutions reasonably acceptable to City and approved by City in writing. The
following depository institutions will be deemed approved hereunder: (i) any institution
approved by the Contreller for deposit by City of City funds; (ii) any institution in which
SFBGS’s deposits will be afforded full FDIC deposit insurance coverage for the entire balance in
" the accounts held in such institution. Lessee shall respect any limit on the size of the funds held .
in any Accounts(s) as shall be established from time to time by the Controller for City funds with
the goal of ensuring that SFBGS is afforded full FDIC-deposit insurance coverage for the deposit
in such Account(s). Any interest accruing on the funds in any Account shall be added to such
Account. Funds from Admission Receipts shali not be commingled with other funds. SFBGS
shall cause each person who as authority to withdraw or transfer funds from any Account to be
bonded or otherwise insured. The Admission Account (as defined in Paragraph 2 of Exhibit E)
shall be subject to a mutually-agreed control agreement pursuant to which City will be granted a
perfected security interest therein, and SFBGS shall execute, deliver, file and refile, at SFBGS's
expense, any instruments, financing statements, continuation stateinents, or other security
agreements that may be required from time to time to perfect such security interest. Upon the
occurrence of either an Event of Default, or the expiration or earlier termination of this Lease,
City shall have the immediate right of possession of the funds in the Admissions Account.

7.7.  Reporting; Books and Récords; Audits

(@ Monthly Admission Report. SFBGS sﬁall provide the Monthly
Admission Receipts Statement described in Section 7.4 above. »

b) Annual Admission Reports. On or before the date which is ninety(90)
days following the close of each Fiscal Year during the Term and ninety (90) days following the
end of the Term, SFBGS shall deliver to City a statement (the “Annual Admission Receipts
Statement”), certified as correct by an officer of SFBGS and otherwise in form satisfactory to
City. The Annual Admission Receipts Statement shall set forth (i) the Admission Receipts for the
Fisc¢al Year just concluded broken down by category, if applicable, (ii) the Authorized Collection
Costs incurred by SFBGS for such Fiscal Year, and-(iii) distributions made and amounts received
in accordance with the provisions of Exhibit E for such Fiscal Year, broken down by category.
The Annual Adrmssmn Receipts Statement shall also include an itemized statement for such year,
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certified as correct by an officer of SFBGS, showing Admission Receipts received or retained by
SFBGS, and Education and Community Outreach Expenditures paid from such Admission
Receipts. Pursuant to Exhibit E, City or SFBGS, as the case may be, shall make any true-up
payment required by Exhibit E within thirty (30) days of Clty s receipt of such Annual
Admlssmn Receipts Statement. _

(© Books and Records. SFBGS agrees to keep accurate books and records
of SEBGS's operations at the Botanical Garden according to generally accepted accounting
" principles. For purposes herein ‘books and records” shall include, but not be limited to, daily
sales journals, cash register tapes, pre-numbered receipts, guest checks, sales tickets, monthly
sales summaries summarizing daily sales, general ledgers, income statements, sales tax returns,
income tax returns and any other bookkeeping documents SFBGS utilizes in its operatlons
SFBGS shall not co-mingle personal funds with operational funds.

" {(d) Audit. SFBGS agrees to make its books and records available to City, or
to any City auditor, or to any auditor or representative designated by City, for the purpose of
examining such books and records to determine the accuracy of SFBGS's statements provided
hereunder. Such books and records shall be kept for four (4) years and shall be maintained and/or
made available in San Francisco to City's representative for the purpose of auditing or re-auditing
these accounts; except that, if an audit is made within such four-year period and City claims that

_errors or omissions have occurred, the books and records shall be retained and made available
until those matters are resolved. If an audit reveals that SFBGS has understated Admission
Receipts or overstated Authorized Collection Costs, SFBGS shall pay City, promptly upon
demand, the difference between the amount SFBGS has paid and the amount it should have paid
to City. If SFBGS understates its Admission Receipts by five percent (5%) or more, the cost of

"~ the audit shall be borne by SFBGS. If SFBGS understates its Admission Receipts by five-percent

(5%) or more with knowledge of such understatement or by reason of gross negligence, then, in
addition to paying for the cost of the audit, SFBGS shall pay City twice the amount of-the
shortfall and a second such understatement made with knowledge of or by reason of gross
negligence within seven (7) years after the prior understatement made with knowledge of or by
reason of gross negligence shall be an Event of Default. If an audit reveals that SEBGS has
overstated Admission Receipts or understated Authorized Collection Costs, City shall repay
SFBGS, promptly upon demand, the difference between the amount SFBGS. has paid and the

amount it should have peud to City.

' (e) Patrons Audit.. SFBGS shall participate in the City’s Patrons Audit
program whereby signs provided by the City will be clearly posted at each point of sale, stating
that receipts are to be given for each admission or purchase, and that if a receipt is not given, the
patron shall be allowed some form of compensatlon as mutually agreed upon 1hy the City and

SFBGS.

7.8.  Late Charge. If SFBGS fails to pay any Rent or Admission Receipts payable to
the Department by the date the same is due and payable and the aggregate overdue amount owed
by SFBGS exceeds aggregate overdue amounts, if any, owed by City to SFBGS under this Lease,
such excess amount will be subject to a late payment charge equal to three percent (3%) of the

_amount due. The late payment charge has been agreed upon by City and SFBGS, after )
negotiation, as a reasonable estimate of the additional administrative costs and detriment that City
will incur as a result of any such failure by SFBGS, the actual costs thereof being extremely
difficult if not impossible to determine. The late payment charge constitutes liquidated damages
to compensate City for its damages resulting from such failure to pay and SFBGS shall promptly
pay such charge to City, together with such unpaid amount. '
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v 7.9. ©  Default Interest. If any Rent or Admission Receipts payable to the Department
is not paid on the applicable due date and the aggregate overdue amount owed by SFBGS exceeds
aggregate overdue amounts, if any, owed by City to SFBGS under this Lease, such excess amount
shall bear interest from the due date until paid at the prime rate of interest, not to exceed ten
percent (10%) per year, published from time to time by The Wall Street Journal. However,
interest shall not be payable on late charges incurred by SFBGS nor on any amounts on which
late charges are paid by SFBGS to the extent this interest would cause the total interest to be in
excess of that which an individual is lawfully permitted to charge. Payment of interest shall not
excuse or cure any default by.

7.10. Net Lease. This Lease is a “net lease.” Accordingly, SFBGS shall pay to City
all Rent (including the Base Rent, Additional Charges and any other payments hereunder) free of
any charges, assessments or deductions of any kind, without prior demand and without abatement,
counterclaim or setoff. Under no circumstances, whether now existing or hereafter arising, and
whether or not beyond the present contemplation of the Parties, shall City be expected or required
to make any payment of any kind whatsoever with respect to SFBGS's use or occupancy of the
Premises and any permitted Improvements or this Lease, except as may otherwise be expressly
set forth herein. Without limiting the foregoing, except as may be spec1ﬁcally and expressly
provided otherwise in this Lease, SFBGS shall be solely responsible for paying each item of cost

or expense of every kind and nature whatsoever, the payment of which City would otherwise be
or become liable by reason of its estate or interests in the non-structural portions of the Premises
and any Improvements, any rights or interests of City in or under this Lease, or the ownership,
leasing, operation, management, maintenance, repair, rebuilding, remodeling, renovation, use or
occupancy of the non-structural portions of the Premises, any permitted Improvements, or any
portion thereof.. Except as may be-specifically and expressly provi ided otherwise in this Lease, no
occurrence or situation arising during the Term, nor any present or future Law, whether fareseen
or unforeseen, and however-extraordinary, shall relieve SFBGS from its liability to pay all of the
' required by any of the provisions of this Lease, or shall otherwise relieve SFBGS from any
of1 obhgatlons under this Lease, or shalt give SEBGS any right to terminate this Lease in whole _
or in part. SFBGS waives any rights now or hereafter conferred upon it by any existing or future.
" Law to terminate this Lease or to receive any abatement, diminution, reduction or suspensmn of
payment of such sums, on account of any such occurrence or situation.

8. TAXES, ASSESS’V]ENTS AND OTHER EXPENSES
8.1. Taxes and Assessments, Llcenses, Permit Fees and Llens

_ (a) Payment Responsibility SFBGS shall pay any and all real and personal
property taxes, general and special assessments, excises, licenses, permit fees and other charges
and impositions of every description levied on or assessed against SFBGS’s rights with respect to
the Premises, any Improvemnents, SFBGS’s Personal Property, the leasehold estate or any
subleasehold estate, or SEBGS's use of the Premises or any Improvements. SFBGS shall make
all such payments directly to the charging authority when due and payable and at least ten (10)
days prior to delinquency, subject to SFBGS's right to contest the validity of such charge pursuant
to Section 8.1(c). However, with respect to real property taxes and assessments levied on or
assessed against the Premises for which City receives the tax bill directly from the taxing
aythority, SFBGS shall reimburse City for payment of such sums immediately upon demand.

) Taxability of Possessory Interest. Without limiting the foregoing,

SFBGS recognizes and agrees that this Lease may create a possessory interest subject to property
taxa‘aon and that SFBGS may be subject to the payment of property taxes Ievxed on such interest.
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(0 No Liens. SFBGS shall not allow or suffer a lien for any taxes payable
by SEBGS hereunder to be imposed upon the Premises or upon any equipment or other property
located thereon without promptly discharging the same. SFBGS may have a reasonable
_ opportunity to contest the validity of any such taxes provided SFBGS, before commencement of

any proceeding or contest, furnishes to City a surety bond issued by a surety company qualified to
do business in California and acceptable to City’s Controller. The amount of such bond shall be
equal to one hundred twenty five percent (125%) of the amount of taxes in dispute and shall be n
-such form as approved by the City Attorney of City. The bond shall insure payment of any
judgment that may be rendered should SFBGS be unsuccessful in any such contest. SFBGS shall.
- Indemnify City, the other Indemnified Parties, and the Premises from and against any Losses
arising out of any proceeding or contest provided for hereunder. The foregoing Indemnity shall

not be limited by the amount of the bond.

(d)° Reporting Requirement. SFBGS agrees to provide such information as
City miay request to enable City to comply with any tax reporting requirements apphcable to this
Lease. _

- 8.2, © Other Expenses. Except as otherwise provided in this Lease, including, without
limitation, Articles 10 and 11, SFBGS shall be responsible for any and all other charges, costs
and expenses related to its use, occupancy, operation or enjoyment of the Premises or any
Improvements permitted thereon. .

8.3. Evidence of Payment. SFBGS shall, upon City's request, furnish to City within
ten (10) days after the date when any charges are due and payable, official receipts of the
appropriate taxing authority or other evidence reasonably satisfactory to City, evidencin

payment thereof.
9. ALTERATIONS AND'MROWDENTS

9.1.  Construction of Alterations and Improvements. Except as provided herein or
by the Construction Agreement, SEFBGS shall not construct, install or otherwise place any
Improvements or make or permit any Alterations in, to or about the Premises, without the General
Manager's prior written consent in each instance, which the General Manager may give or
withhold in the General Manager’s sole and absolute discretion. Subject to the General
- Manager’s consent as provided above, any permitted Improvements or Alterations shall be done
at SFBGS's sole expense (i) in strict accordance with designs, plans and specifications approved
in advance by the General Manger i writing, (i1) by duly licensed and bonded contractors or
mechanics approved by the General Manager, (ii1) in a good and professional manner, (iv) in
strict compliarice with all Laws (including, without limitation, all health, disabled access and
building codes and ordinances), and (v) subject to all other conditions that the General Manager
or the Commission may reasonably impose, including, without limitation, provision of such
completion security as is acceptable to City. In no event shall the construction or installation of
- any such Improvements or the making of any Alterations impair the use or operation of Common

“Areas or Department Facilities (if any), or any portion thereof, or the Department's access thereto.
Prior to the commencement of any work on the Premises to construct any permitted
Improvements or make any permitted Alterations, SFBGS, at its sole expense, shall procure all
required permits and approvals and shall promptly upon receipt deliver copies of all such
documents to City. No material change from the plans and specifications approved by City may
be made without City’s prior written consent, which shall not be unreasonably withheld,
conditioned or delayed. City and its Agents shall have the right to inspect the course of such
construction at all times. Upon completion of such Improvements or Alterations, SFBGS shall
. furnish City with a complete set of final as-built plans and specifications. SFBGS shall require

from each contractor and subcontractor performing any work on or about the Premises a policy of
2658
32

" San Francisco Botanical Garden at Strybing Arboretum 2013



c{)mmercial general liability insurance, with such limits as may reasonably be required by City
from time to time, but in any event not less than One Million Dollars ($1,000,000) combined
single limit. Such insurance shall also be in compliance with the requirements set forth in
Section 20.2 below. With respect to any Alterations which would be visible from the exterior of
the Premises, SFBGS, shall obtain the prior written approval of City’s Arts Commission to the
extent the Arts Cominiésion has jurisdiction over the design of such proposed alterations under
City’s Charter Section 5.103. '

9.2.  Ownership of Improvements Except with respect to the Library Improvements
which shall be donated to City upon completion as provided herein, Improvements or Alterations
~ constructed on or affixed to the Premises by or on behalf of SFBGS above shall be and remain

'SFBGS's property during the Term. Upon the Expiration Date or any earlier termination hereof,
SFBGS shall, upon City’s request, remove all such Improvements and Alterations from the
Premises in accordance with the provisions of Section 23.1 hereof, unless City, at its sole option
and without limiting any of the provisions of Section 9.1 above, specifies at the time of City’s
approval of any such Improvements or Alterations or thereafter that such Alterations or
Improvements may remain on the Premises following the expiration or terrmna’uon of this Lease.

9.3.  SFBGS's Persoﬂal Property. All furniture, furnishings and articles of movable
personal property and equipment installed in the Premises by or for the account of SFBGS that
can.be removed without structural or other material damage to the Premises (all of which are
herein called “SFBGS's Personal Property””) shall be and remain the property of SFBGS and may
be removed by it subject to the provisions of Section 23.1 hereof. .

9.4.  Notice to Proceed with Improvements. SFBGS agrees that the alterations,
improvements and repairs to be made by SFBGS pursuant-te-the terms and conditions of this
Lease shall not commence until this Lease has been approved by the Board of Supervisors of the
City and County of San Francisco and SFBGS obtainsrem: \Jlty written approval to proceed.

10. REPAIRS AND MAINTENANCE
10.1. - SFBGS Responsible for Maintenaiice and Repair.

Except as provided in Section 10.2 below, and except for any damage, éxcluding normal
wear and tear, caused by any act or omission of City, its Agents or Invitees: o

(a) City shall not under any circumstances be responsible for the performance
of any Alterations or Improvements to the Premises or any adjoining property (including, without
limitation, access roads, utilities and other infrastructure servmg the Premises), nor shall City be
liable for any portion of the cost thereof.

(b) SFBGS shall maintain the Premises and any existing and permitted
Improvements at all times in clean, safe, attractive and sanitary condition and in good order and
repair, to City's reasonable satisfaction. If any portion of the Premises or any of City's property
located on or about the Premises is damaged by any of the activities conducted by SFBGS or its -
Agents or Invitees hereunder, SFBGS shall immediately, at its sole cost, repair any and all such
damage and restore the Premises or C1ty s property to its prev10us condition.

() SFBGS shall keep all fixtures and equipment on the Premises clean, neat,
safe, sanitary and in good order at all times. SFBGS shall remove all waste, trash, rubbish, papers,
cartons and refuse from the Premises, pick up trash and debris in the immediate vicinity of the
Premises and dispose of trash in containers provided by SFBGS that are large enough to
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'adequately serve the needs of the facﬂ1ty SFBGS shall provide a dumpster and shall keep it in
clean and orderly cond1t10n :

(d) Food Service and Seating Areas. During the hours the Botanical Garden is
open to the public, SFBGS shall keep any food service and seating areas and any furniture free of
dishes, utensils, debris and spills and in a neat, clean, orderly and attractive condition at all times
and shall, as necessary, provide and empty garbage receptacles serving such area. The tables and
chairs in any seating areas shall be configured so that there are walkways and sufficient area for
pedestrian ingress and egress on either side of the tables and to minimize any potentlal tripping or

‘other hazards.

(e) Public Restrooms. City shall be responsible for the regular cleaning of the
public restrooms located in the Botanical Garden. The restrooms shall be open to the public at all
times the Botanical Garden is open to the public. The restrooms shall be kept clean, neat, orderly
and functioning properly at all times. SFBGS, at its own expeénse, shall provide all necessary
items for the restrooms located on the Premises including, but limited to, toilet tissue, paper
towels, seat covers and hand soap. SFBGS shall provide, at its sole expense, all cleaning
* materials and supplies necessary to maintain the public restrooms located in the Premises in the
condition as described above. Such restrooms shall be thoroughly cleaned daily and inspected for
supplies and neatness a minimum of two (2) times during each day the Premlses are open to the

pubhc

: 10.2. City's Maintenance and Repair Obligations. Notwithstanding Section 10.1
“and subject to the limitations set forth below, City shall repair, maintain and replace, if necessary,
all structural elements of the Premises, including, without limitation, the structural portions and
exterior walls of the Buildings, including the heating, ventilation, air conditioning, plumbing,
electrical, fire protection, life safety, security and other mechanical; electrical, communications
systems of the Buildings except fire protection systems in the Library Building with respect to
which City shall have no maintenance or repair obligation (collectively, the “Buildings Systems™),
the Greenhouse and Lath House and the Common Areas located in the Botanical Garden in
accordance with current maintenance standards; provided, however, City makes no representation
or warranty of any kind regarding the physical condition or quality, nature or adequacy of any
utilities or Buildings Systems serving the Premises, including without limitation, any fire, safety
or security systems; and provided further, however, that SFBGS shall reimburse City for any -
damage, excluding normal wear and tear, caused by any act or omission of SFBGS, its Agents or

Invitees. For the purpose of making any such repairs, City may use structures in the Premises
where reasonably required by the character of the work to be performed, provided that City will
use reasonable efforts to minimize any interference with SFBGS’s operations. SFBGS waives

- any claim for damages for any injury or inconvenience to or interference with SFBGS’s

operat1ons any loss of occupancy or quiet enjoyment of the Premises or any other loss

occasioned thereby. Notwithstanding anything to the contrary contained in this Lease, SFBGS
acknowledges and agrees that City shall not be responsible for any fire safety protection systems
for any portion of the Library Building. City shall be responsible for the structural integrity of
each Building’s roof and ifs structural members. SFBGS shall provide City with prompt written
notice of any required repair or maintenance item. City shall maintain, repair and keep in good
condition any property adjoining the Botanical Garden under the jurisdiction of the Commission,

including gardening and landscaping services.

10.3. No Right to'Repair and Deduct. SFBGS expressly waives the benefit of any
existing or future Law or judicial or administrative decision that would otherwise permit SFBGS
to make repairs or replacements at City's expense, or to terminate this Lease because of City's
failure to keep the Premises or any adjoining property (including, without limitation, access roads,
utilities and other infrastructure serving the Premises) or any part thereof in good order, condition
2660
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or repair, or to abate or reduce any of SFBGS's obligations hereunder on account of the Premises
or any adjoining property (including, without limitation, access roads, utilities and other
infrastructure serving the Premises) or any part thereof being in need of repair or replacement.
Without limiting the foregoing, SFBGS expressly waives the provisions of California Civil Code
Sections 1932, 1941 and 1942 or any similar Laws with respect to any right of SFBGS to
terminate this Lease and with respect to any obligations of City for tenantability of the Premises
and any right of SFBGS to make repairs or replacements and deduct the cost thereof from Rent.

11. UT]LIT[ES

11.1. Utilities and Services. City shall provide to the Premises basic utility services,

including electricity, heating, ventilation, service hookups to the exterior walls of the Buildings
(including telephone, internet and burglar alarm) for the operation of SFBGS's offices, natural gas,
water and refuse disposal on the same basis as the other Botanical Garden facilities and pursuant
to curfent standards observed by City in providing such services (the “Standard Utilities and
Services™), subject however to energy conservation efforts which may be established or
implemented by the City from time to time, and subject further to the terms and conditions
contained herein. SFBGS shall be responsible for furnishing, at no cost to the City, the janitorial
service (pursuant to specifications approved by the General Manager) and telephone, internet and
burglar alarm service for the Premises and any other utilities or services other than or in excess of
the Standard Utilities and Services that SFBGS may need for its use of the Premises. If SFBGS
desires any upgrades to water, gas or electricity services in connection with SFBGS's operations
at the Premises, such upgrades shall be subject to City’s prior written consent, and shall be made
at SFBGS's sole cost and expense. :

11.2. Interruption of Services. City’s obligation to provide utilities and services for
the Premises are subject to applicable Laws (including the rules or actions of the public utility
company furnishing the utility or service), and shutdowns for maintenance and repairs, for -
security purposes, or due to strikes, lockouts, labor disputes, fire or other casualty, acts of God, or
other causes beyond the control of City. In the event of an interruption in, or failure or inability
to provide any service or utility for the Premises for any reason, such interruption, failure or

‘inability shall not constitute an eviction of SFBGS, constructive or otherwise, or impose upon
City any liability whatsoever, including, but not limited to, liability for consequential damages or
loss of operations by SFBGS. SFBGS hereby waives the provisions of California Civil Code

_Section 1932(1) or any other applicable existing or future Law permlttmg the termma‘uon of this
Lease due to such interruption, fallure or inability.

"~ 11.3. Water and Energy Counservation; Mandatory or Voluntary Restrictions. In
the event any law, ordinance, code or governmental or regulatory guideline imposes mandatory or
voluntary controls on City or the Premises or any part thereof, relating to the use or conservation
of energy, water, gas, light or electricity or the reduction of automobile or other emissions, or the
provision of any other utility or service provided with respect to this Lease, or in the event City is
~ required or elects to make alterations to any part of the Improvements on the Premises in order to

-comply with such mandatory or voluntary controls or guidelines, such compliance and the
making of such alterations shall in no event entitle SFBGS to any damages, relieve SFBGS of the
obligation to pay the full Base Rent and Additional Charges reserved hereunder or to perform
each of its other covenants hereunder or constitute or be construed as a constructive or other
eviction of SFBGS. City shall have the right at any time to install a water meter in the Premises
or otherwise to measure the amount of water consumed on the Premises, and the cost of such
meter or other corrective measures and the installation and maintenance thereof shall be paid for
by SFBGS. '
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11.4. Antennae. No antennae or telecommunication dish may be installed on the
Premises "without the advance written approval of City. No such antennae or telecommunications
dishes shall interfere with City’s emergency and non-emergency communications facilities or the
transmission facilities of City. SFBGS agrees, at the request of City, to permit City to install, at
City’s sole cost, transmission equipment for City’s emergency or 800 MHz City wide radio
system communications facilities (or its successor) at a location on top of the Improvements

acceptable to SFBGS

12. LIENS

STFBGS shall keep the Premises and all of City's property free from any liens arising out
of any work performed, material furnished or obligations incurred by or for SFBGS. In the event
SFBGS does not, within five (5) days following the imposition of any such lien, cause the lien to
be released of record by payment or posting of a proper bond, City shall have in addition to all
other remedies provided herein and by Law or equity the right, but not the obligation, to cause the
same to be released by such means as it shall deem proper, including, but not limited to, payment
of the claim giving rise to such lien. All such sums paid by City and all expenses it incurs in
connection therewith (including, without limitation, reasonable attorneys' fees) shall be payable to
City by SFBGS upon demand. City shall have the right at all times to post and keep posted on '
the Premises any notices permitted or required by Law or that City deems proper for its protection
and protection of the Premises and City's property, from mechanics' and materialmen's liens.
SFBGS shall give City at least fifteen (15) days' prior written notice of the commencement of any -
repair or construction on any of the Premises. Notwithstanding the foregoing, SFBGS shall have
the right, upon posting of an adequate bond or other security acceptable to City, to contest any
such lien, and in such case City shall not-seek to satisfy or discharge such lien unless SFBGS has
- failed to do so within ten (10)-days after final determination of the validity thereof. SFBGS shall

. Indemnify City, the other Indemnified Parties and the Premises against any and all Losses arising

out of any such contest.

13. COMPLIANCE WITH LAWS

13.1. Compliance with Laws. SFBGS shall promptly, at its sole expense, maintain
the Premises, any Improvements permitted hereunder and SFBGS's use and operations thereon in-
* strict compliance at all times with all present and future Laws; whether foreseen or unforeseen,
ordinéry as well as extraordinary: Such Laws shall include, without limitation, all Laws relating
to health and safety and disabled accessibility including, without limitation, the Americans with
- Disabilities Act, 42 U.S.C. §§ 12101 et seq. and Title 24 of the California Code of Regulations,
all present and future Environmental Laws (as defined in this Lease below), and all present and
future life safety, fire sprinkler, seismic retrofit and other building code requirements. .
Notwithstanding anything to the contrary contained in this Lease, (a) SFBGS shall not be
- required to make any structural Alterations, repairs or improvements in order to comply with such
Laws unless such Alterations, repairs or improvements shall be occasioned, in whole or in part,
directly or indirectly, by the Improvements or any other Alterations made by SFBGS after the
Commencement Date of this Lease, SFBGS’s use of the Premises, or any act or omission of
SFBGS, its Agents or Invitees; and (i) SFBGS shall not be required to make any structural
Alterations in order to comply with such Laws to the extent such are in connection with any
noncompliance with any such Laws as of the Commencement Date. Any Alteration made by or
on behalf of SFBGS pursuant to the provisions of this Section shall comply with the provisions of
Section 10.1 above. The Parties acknowledge and agree that SFBGS's obligation to comply with
all laws as provided herein is a material part of the bargained-for consideration under this Lease.
Subject to the provisions of Article 11, SFBGS's obligation under this Section shall include,
without limitation, the responsibility of SFBGS to make substantial or structural repairs and
alterations to the Premises (including any Improvements), regardless of, among other factors, the
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relatlonshlp of the cost of curative action to the Rent under this Lease, the Iength of the then
remaining Term hereof, the relative benefit of the repairs to SFBGS or City, the degree to which
the curative action may interfere with SFBGS's.use or enjoyment of the Premises, the likelthood
that the parties contemplated the particular Law involved, and whether the Law involved is
related to SFBGS's particular use of the Premises. Subject to Section 27.36, no occurrence or -
situation arising during the Term, fior any present or fiture Law, whether foreseen or unforeseen,
and however extraordinary, shall relieve SFBGS from its obligations hereunder, or shall give
SFBGS any right to terminate this Lease in whole or in part or to otherwise seek redress against
City. SFBGS waives any rights now or hereafter conferred upon it by any existing or future Law
to terminate this Lease, to receive any abatement, diminution, reduction or suspension of payment
of Rent, or to compel City to make any repairs to comply with any such Laws, on account of any
such occurrence or situation.

13.2. Regulatory Approvals

(@) Responsible Party. SFBGS understands and agrees that SFBGS's use of

" the Premises may require authorizations, approvals or permits from governmental regulatory
agencies with jurisdiction over the Premises. SFBGS shall be solely responsible for obtaining
any and all such regulatory approvals. SFBGS shall not seek any regulatory approval without
first obtaining the written consent of the General Manager. SFBGS shall bear all costs associated
with applying for, obtaining and maintaining any necessary or appropriate regulatory approval
and shall be solely responsible for satisfying any and all conditions imposed by regulatory
agencies as part of a regulatory approval. Any fines or penalties levied as a result of SFBGS's
failure to comply with the terms and conditions of any regulatory approval shall be immediately
paid and discharged by SFBGS, and City shall have no liability, monetary.or otherwise, for any
such fines or penalties. SFBGS shall Indemnify City and the other Indemnitied Parties against all
Losses arising in connection with SFBGS's failure to obtain or comply with the terms and-
conditions of any regulatory approval.

(b) City Acting as Owner of Real Properiy. SFBGS further understands and
agrees that City, acting by and through the Commission, is entering into this Lease in its capacity
as a property owner with a proprietary interest in the Premises and not as a regulatory agency
with police powers. Nothing in this Lease shall limit in any way SFBGS's obligation to obtain
any required approvals from City departments, boards or commissions having jurisdiction over
the Premises. By entering into this Lease, City is in no way modifying or limitmg SFBGS's -
obligation to cause the Premises or any permitted Improvements to be used and occupied in
accordance w1th all applicable Laws, as provided further above.

13.3. Compliance with Clty's Risk Management Requlrements SFBGS shall not
do anything, or permit anything to be done, in or about the Premises or any Improvements
permitted hereunder that would create any unusual fire risk, and shall take commercially -
reasonable steps to protect City from any potential premises liability. SFBGS shall faithfully
observe, at its expense, any and all reasonable requirements of City's Risk Manager with respect
thereto and with the requirements of any policies of public liability, fire or other policies of
insurance at any time in force with respect to the Premises and any Improvements as required.
hereunder.

13.4. Reports. SFBGS shall submit a report and provide such documentation to City
as City may from time to time request regarding SFBGS's operations and eVIdencmg eomphance
thereof with this Lease and all Laws.
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- 14. FINANCING; ENCUMBRANCES; SUBORDINATION

14.1. Encumbrance of City's Fee Interest The following prowsmns shall apply
not\mthstandmg anything to the contrary contained in this Lease.

, (2) Encumbrance by City. To the extent permitted by applicable Law, City
may at any time sell or otherwise transfer or encumber its fee estate in any portion of the
" Premises provided that (i) any such sale or Encumbrance shall be subject and subordinate to all of .
the terms of this Lease and the leasehold estate created hereby, (i1) the right of possession of
SFBGS to the Premises shall not be affected or disturbed by any such sale or Encumbrance, or by
the exercise of any rights or remedies by any purchaser or Encumbrancer arising out of any
. instrument reflecting such sale or Encumbrance so long as no Event of Default or Unmatured
Event of Default is outstanding hereunder.

(b) Encumbrance By SFBGS. SFBGS shall not under any circumstances
whatsoever Encumber in any manner City's estate in the Premises or any adjoining property, or
City's interest under this Lease, or any portion thereof.

14.2. Leasehold Encumbrances. Without limiting Article 18 herecf, SFBGS shall
not Encumber this Lease or SEBGS’s interest in this Lease, or assign or pledge assignment of the
same as security for any debt, without first obtaining the written consent of City, which City may -

give or withhold in its sole discretion.

15. DAMAGE ORDESTRUCTION

15.1. Damage or Destruction to the Improvements. If the Premises or the
Improvements are damaged by fire or other casualty, then City shall repair the same (subject to
the provisions of Section 15.2 below) provided that funds forsuch repairs are appropriated by
City’s Board of Supervisors, in its sole discretion, for such purpose and provided further that such-
repairs can be made within two hundred ten (210) days after the date of such damage (the “Repair
Period”). In the event such conditions are satisfied, this Lease shall remain in full force and
effect except that SFBGS shall be entitled to a proportionate reduction of Base Rent and
Additional Charges during the period of such repairs based upon the extent to which such damage
and the making of such repairs materially interferes with SFBGS's use or occupancy of the
Premises (except to the extent that the damage or destruction was caused by the negligence or
intentional misconduct of SFBGS or its Agents). City shall use good faith efforts to notify
SFBGS within ninety (90) days after the date of such damage whether or not such repairs can be
made within the Repair Period, and City’s determination thereof shall be binding on SFBGS. If
City determines that such repairs cannot be made within the Repair Period, City shall have the .
option to notify SEBGS of: (&) City’s intention to repair such damage and diligently prosecute
such repairs to completion within a reasonable period after the Repair Period, subject to the Board
of Supervisors’ appropriation of all necessary funds, in which event this Lease shall continué in
full force and effect and the Base Rent and Additional Charges shall be reduced as provided
herein; or (b) City’s election to terminate this Lease or to terminate this Lease with respect to the
damaged Premises only as of a date specified in such notice, which date shall be not less than
thirty (30) nor more than sixty (60) days after notice is given by City. In case of termination, the
Base Rent and Additional Charges shall be reduced as provided above, and SFEBGS shall pay such
reduced Base Rent and Additional Charges up to the date of termination. If at any time during the
last twelve (12) months of the Term of this Lease, the Premises or the Improvements are damaged
or destroyed, then either City or SFBGS may terminate this Lease by giving written notice to the
other party of its election to do so within thirty (30) days after the date of the occurrence of such
damage; provided, however, SFBGS may terminate only if such damage or destruction
substantially impairs its use of the Premises for the uses permitted hereunder. . The effective date
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of termination shall be specified in the notice of termmatlon which date shall not be more than-
thirty (30) days from the date of the notice.

15.2. SFBGS's Obligations. Notwithstanding anything to the contrary in this Lease,
City shall have no obligation to repair the Premises or the Improvements in the event the damage
or destruction is attributable to any act or omission of SFBGS or its Agents. Inno event shall
City be required to repair any damage to SFBGS's Personal Property or any Improvements or
Alterations installed or made on the Premises by or at the expense of SFBGS. With respect to
any damage to or destruction by fire or any othef casualty attributable to any act or omission of
SFBGS or its Agents affecting any Alterations or Improvements permitted hereunder made by or
on behalf of SFBGS during the Term hereof, if and when City repairs the Premises pursuant to
Section 15.1 above, SFBGS shall, at its sole cost, restore, repair, replace or rebuild such
Alterations or Improvements to the condition such Alterations or Improvements were in prior to
such damage or destruction, subject to any changes made in strict accordance with the
requirements of Section 10.1 above, unless this Lease is terminated as provided in Section 15.1
above. Ifthis Lease is terminated as provided in Section 15.1 above, then at City's written
request SFBGS shall promptly, at its sole cost, demolish such damaged Alterations and damaged
Improvements or Alterations that were installed or made on the Premises by or at the expense of .
SFBGS and remove them (including all debris) from the Premises in compliance with the
provisions of Section 23.1 below.

15.3. Waiver. The Parties understand and agree that the foregoing provisions of this
Section are intended to govern fully the rights and obligations of the Parties in the event of
damiage or destruction to the Premises or Improvements, and City and SFBGS each hereby-
waijves and releases any right to terminate this Lease in whole or in part under Sections 1932.2.
and 1933.4 of the-Civil Code of California or under any similar Laws now or hereafter in effect,
to the extent sach rights are inconsistent with the provisions hereof.

16. EMINENT BOMAIN

16.1. General. If during the Term or during the period between the execution of this
Lease and the Commencement Date, any Taking of all or any part of the Premises or any interest
in this L.ease occurs, the rights and obligations of the Parties hereunder shall be determined
pursuant to this Section. City and SFBGS intend that the provisions hereof govern fully in the
event of a Taking and accordingly, the Parties each hereby waives any right to terminate this
Lease in whole or in part under Sections 1265.120 and 1265.130 of the California Code of Civil
Procedure or under any similar Law now or hereafter in effect. ‘ . :

: 16.2. Total T.aking;' Automatic Termination. Ifa t_otai Taking of the Premises
occurs, then this Lease shall terminate as of the Date of Taking, .

16.3. Partial Taking; Election to Terminate.

(a) Ifa Tal{iﬁg of any portion (but less than éll) of the Premises occurs, then this
~ Lease shall terminate in its entirety under either of the following circumstances: (i) if all of the

following exist: (A) the partial Taking renders the remaining portion of the Premises untenantable =

_ or unsuitable for continued use by SFBGS, (B) the condition rendering the Premises untenantable
or unsuitable either is not curable or is curable but City is unwilling or unable to cure such
condition, and (C) SFBGS elects to terminate; or (ii) if City elects to terminate, except that this
Lease shall not terminate if SFBGS agrees to, and does, pay full Rent and Additional Charges,
without abatement, and otherwise agrees to, and does, fully perform aH of its obhgatlons
hereunder.
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(b) City shall have the right to terminate this Lease in the event of a partial '
Taking of a substantial portion of any of City's adjoining real property, even if the Taking does
not directly affect the Premises. - _

(c) Either Party electing to terminate under the provisions of this Article 16
shall do so by giving written notice to the other Party before or within thirty (30) days after the
Date of Taking, and thereafter this Lease shall terminate upon the later of the thirtieth day after
such written notice is given or the Date of Taking.

16.4. Rent; Award. Upon termination of this Lease pursuant to an election under
Section 16.3 above, then: (i) SFBGS's obligation to pay Rent shall continue up until the date of
termination, and thereafter shall cease, except that Rent shall be reduced as provided in Section
16.5 below for any period during which this Lease continues in effect after the Date of Taking,
and (ii) City shall be entitled to the entire Award in connection therewith (including, but not
limited to, any portion of the Award made for the value of the leasehold estate created by this
Lease), and SFBGS shall have no claim against City for the value of any unexpired term of this
Lease, provided that SFBGS may make & separate claim for compensation, and SFBGS shall
receive any Award made specifically to SFBGS, for SFBGS's relocation expenses or the
interruption of or damage to SFBGS'S operations or damage to SFBGS's Personal Property,

16.5. Partial Taking; Continuation of Lease. If a partial Taking of the Premises
occurs and this Lease is niot terminated in its entirety under Section 16.3 above, then this Lease
shall terminate as to the portion of the Premises so taken, but shall remain in full force and effect
as to the portion not taken, and the rights and obligations of the Parties shall be as follows: (i)
Base Rent shall be reduced by an amount that is in the same ratio to the Base Rent as the area of
the Premises taken bears to the area of the Premises prior to the Date of Taking, and (ii) City shall
be entitled to the entire Award in connection therewith (including, but not limited to, any portion
of the Award made for the value of the leasehold estate created by this Lease). SFBGS shall have
no claim against City for the value of any unexpired Term of this Lease, provided that SFBGS
may make a separate claim for compensation. SFBGS shall retain any Award made specifically
to SFBGS for SFBGS's relocation expenses or the interruption of or damage to SEBGS's
operations or damage to SFBGS's Personal Property. :

16.6. Temporary Takings. Notwithstanding anything to contrary in this Section, if a
~ Taking occurs with respect to all or any part of the Premises for a limited period of time not in
excess of sixty (60) consecutive days, this Lease shall remain unaffected thereby, and SFBGS
shall continue to pay Rent and to perform all of the terms, conditions and covenants of this Lease.
In the event of such temporary Taking, SFBGS shall be entitled to receive that portion of any
Award representing compensation for the use or occupancy of the Premises during the Term up to
the total Rent owing by SFBGS for the period of the Taking, and C1ty shall be entitled to receive

the balance of any Award.
17. ASSIGNMENT AND SUBLETTING

17.1. Restriction on Assignment and Subletting. SFBGS shall not directly or
indirectly (including, without limitation, by merger, acquisition, sale or other transfer of any
* controlling interest in SFBGS), voluntarily or by operation of Law, sell, assign, encumber, pledge
or otherwise transfer any part of its interest in or rights with respect to the Premises, any -
Improvements or its leasehold estate hereunder (collectively, “Assignment™), or permit any-
portion of the Premises or any Improvements to be occupied by anyone other than itself, or sublet
any portion of the Premises or any permitted Improvements thereon (collectively, “Sublease”),
‘without the General Manager's prior written consent in each instance, which the General Manager
may withhold in the General Manager’s sole and absolute discretion to the extent any assignment,
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or any sublease exceeding 20% of the Premises, is involved and may otherwise withhold in the
General Manager’s reasonable discretion. Any Assignment or Sublease, without the General
Manager’s prior consent, shall' be voidable at the option of the City in its sole and absolute
discretion; and, to the extent any assignment, or any sublease exceeding 20% of the Premises, is
involved, the General Manager shall have the right to ferminate immediately this Lease by
sending written notice to SEBGS.

17.2. Notice of Proposed Transfer. If SFBGS desires to enter into an Assignment or
a Sublease, then it shall give written notice (a “Notice of Proposed Transfer”) to City of its
- intention to do so. The Notice of Proposed Transfer shall identify the proposed transferee and
state the terms and conditions under which SFBGS is willing to enter into such proposed
Assignment or Sublease, including a copy of the proposed Assignment or Sublease agreement.
SFBGS shall provide City with current financial statements for the proposed transferee prepared
by an independent certified public accountant and such additional information regarding the
proposed transfer as the Department may reasonably request.

17.3. Required Terms and Conditions. Any Sublease or concession agreement
approved hereunder shall be on such terms and conditions and on such form as shall have been
approved by the General Manager. Revenue from any Sublease or concession agreement shall be
payable to City, except as otherwise expressly approved by the General Manager, and shaH be
subject to the terms of Section 6.7(d) above.

17.4. Effect of Transfer. No Sublease or Assignment by SFBGS shall relieve SFBGS,
or any guarantor, of any obligation to be perfermed by SFBGS under this Lease. Any Sublease
or Assignment without the General Manager’s prior consent shall constitute a material Event of
Default by SFRGS underthis Lease. The acceptance of any Rent or other payments by City from
a proposed Transferee shall not constitute consent to such Sublease or Assignment-by City or'a
recognition of any Transferee, or a waiver by City of any failure-of SERGS or other transferor to
comply with this Section.

17.5. Indemnity for Relocation Benefits. Without limiting Section 17.4, SFBGS
shall cause any Transferee to expressly waive entitiement to any and all relocation assistance and
‘benefits in connection with this Lease. SFBGS shall Indemnify City and the other Indemnified
Parties for any and a11 Losses arising out of any relocation assistance or benefits payable to any
Transferee. .

18. DEFAULT; REMEDIES

. 18.1. Events of Default. Any of the following shall constitute an event of default
. (“Event of Default”) by SFBGS hereunder:

(a) Rent. Any failure to pay any Rent or other sums as and when due, provided
SFBGS shall have a period of five (5) business days from the date of written notice of such-
failure from City within which to cure any default in the payment of Rent or other sums; provided,
however, that City shall not be required to provide such notice regarding SFBGS's failure to make
such payments when due more than twice during any calendar year, and any such failure by
SFBGS after SEBGS has received two such notices in any calendar year from City shall
constitute a default by SFBGS hereunder without any requirement on the part of City to give
SFBGS notice of such failure or an opportunity to cure except as may be required by Section -
1161 of the California Code of Civil Procedure;” :

(b) Vacation or Abandonment. Any vgcaﬁon-or abandonment of the Premises
as a whole for more than fourteen (14) consecutive days;
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' (¢) Bankruptcy. The appointment of a receiver to take possession of all or
substantially all of the assets of SFBGS, or an assignment by SFBGS for the benefit of creditors,
or-any action taken or suffered by SFBGS under any insolvency, bankruptcy, reorganization,
moratorium or other debtor relief act or statute, whether now existing or hereafter amended or
enacted, if any such receiver, assignment or action is not released dlscharged, dismissed or

vacated within sixty (60) days;

. (d) Insurance. Any failure to maintain any insurance required to be maintained
by SFBGS under this Lease; provided SFBGS shall have a period of three (3) business days from
the date of written notice of such failure from City within which to cure any such default; or

(e) Abandor_lment of Nursery Construction. Ifall of the following have

occurred:

6 SFBGS commences construction of the Nursery Project,

- (ii) 2 stoppage of construction of the Nursery Project (other than a stoppage beyond
the reasonable control of SFBGS) continues for more than one hundred twenty

(120) days,

(iir)  following a period of at least sixty (60) days for consultation between City and
SFBGS to arrive at a mutually-agreed solution that will allow the Nursery Project
to move forward or the situation to be otherwise resolved to City’s reasonable
satisfaction, SFBGS either (x) materially fails to perform any such agreement
reached or (y) fails to identifyz a reasonable solution, and City gives SFBGS

written notice of such failure,

{iv) = SFBGS fails, within thirty (30) days after such notice, to commence taking
reasonable steps to either cure such stoppage or restore the property to a
condition suitable for public use, or SFBGS fails thereafter to diligently pursue
such steps and, in each case, no other solution can be found, and _

v) . City is not willing to waive the Event of Default otherwise arising from this
Section 18.1(e). :

(f) Those matters described as Events of Default in Sections 5.3, 6.5(a), 7.7(d),
17.4,and 27.23. ' ) ' |

(g) Covenants, Conditions and Representations. Any failure to perform or
comply with any other covenant, condition or representation made under this Lease, provided -
SFBGS shall have a period of fifteen (15) days from the date of written notice from City of such
failure within which to cure such default under this Lease, or, if such default is not capable of
cure within such 15-day period, SFBGS shall have a reasonable period to complete such cure if
SFBGS promptly undertakes action to cure such default within such 15-day period and thereafter
diligently prosecutes the same to completion and SFBGS uses its best efforts to complete such
cure within sixty (60) days after the receipt of notice of default from City; provided, however,
that upon the occurrence within a 12-month period during the Term of two (2) defaults of the
same obligation, City.shall not be required to provide any notice regarding SFBGS's failure to
perform such obligation, and any subsequent failure by SFBGS after SFBGS has received two
such notices shall constitute a default by SFBGS hereunder without any requirement on the part
of City to give SFBGS notice of such failure or an opportunity to cure.
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, 18.2. Remedies. Upon the occurrence of an Event of Default by SFBGS, City shall
have the foﬂowmg rights and remedies in add1t1on to all other rights and remedies avaﬂable to
City at Law or in equity:

(a) Terminate Lease and Recover Damages. The rights and remedies
provided by California Civil Code Section 1951.2 (damages on termination for breach), including,
but not limited to, the right to terminate SFBGS's right to possession of the Premises and to
recover the worth at the time of award of the amount by which the unpaid Base Rent and
Additional Charges for the balance of the Term after the time of award exceeds the amount of
rental loss for the same period that SFBGS proves could be reasonably avoided, as computed -
pursuant to subsection (b) of such Section 1951.2. City's efforts to mitigate the damages caused
by SFBGS's breach of this Lease shall not waive Clty s rights to recover damages upon
termination.

(b) Continue Lease and Enforce Rights. The rights and remedies provided by
California Civil Code Section 1951.4 (continuation of lease after breach and abandonment),
. which allows City to continue this Lease in effect and to enforce all of its rights and remedies
under this Lease, including the right to recover Rent as it becomes due, for so long as City does
‘not terminate SFBGS's right to possession, if SFBGS has the right to sublet or assign, subject
only to reasonable limitations. For purposes hereof, none of the following shall constitute a
termination of SFBGS's right of possession; acts of maintenance or preservation; efforts to relet
the Premises or the appointment of a receiver upon City's initiative to protect its interest under
this Lease; or withholding consent to an Assignment or Sublease, or terminating an Assignment
or Sublease, if the withholding or termination does not violate the rights of SFBGS specified in
subdivision (b) of California Civil Code Section 1951.4. If City exercises its remedy under
Califomia Civil Code Section 1951.4, City mray from timeto time sublet the Premises or any part -
thereof for such term or terms (which may exterd beyond the Term)and at such rent and upon
such other terms as City in-its sole discretion may deem advisable, with the right to-make
alterations and repairs tc the Premises. Upon each such subletting, SFBGS shall be immediately
liable for payment to City of, in addition to Base Rent and Additional Charges due hereunder, the
cost of such subletting and such alterations and repairs incurred by City and the amount, if any,
by which the Base Rent and Additional Charges owing hereunder for the period of such
subletting (to the extent such period does not exceed the Term) exceeds the amount to'be paid as
Base Rent and Additional Charges for the Premises for such period pursuant to such subletting.
No action taken by City pursuant to this Section 18.2(b) shall be deemed a waiver of any default
by SFBGS and, notwithstanding any such subletting without termination, City may at any time
thereafter elect to tenmnate this Lease for such previous default "

(¢) Appointment of Receiver. The right to have a receiver appointed for
SF BGS upon application by City to take possession. of the Premises and to apply any rental
collected from the Premises and to exercise all other rights and remedies granted to City pursuant
to this Lease. '

18.3. City's Right to Cure SFBGS's Defaults. If SFBGS defaults in the performance
of any of its obligations under this Lease, then City may at any time thereafter with three (3) days
prior oral or-written notice (except in the event of an emergency as determined by City), remedy

“such Event of Default for SFBGS's account and at SFBGS's expense. SFBGS shall pay to City,
as Additional Rent, promptly upon demand, all sums expended by City, or other costs, damages,
expenses Or Liabilities incurred by City, including, without limitation, reasonable attorneys' fees,

. in remedying or attempting to remedy such Event of Default. SFBGS's obligations under this

Section shall survive the termination of this Lease. Nothing herein shall imply any duty of City

to do any act that SFBGS is obligated to perform under any provision of this Lease, and City's
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cure or attempted cure of SFBGS's Event of Default shall not constitute a waiver of SFBGS's
Event of Default or any rights or remedies of City on account of such Event of Default.

18.4. City's Defaults, Claims. Subject to the waivers set forth in' Section 19.1(a)
below with respect to injury, accident or death of any person or damage to any property not
resulting from negligence or willful misconduct of City or its Agents and in Section 19.1(b)
below with respect to consequential or incidental damages, SFBGS shall be entitled to enforce
this Lease, make claims for the reimbursement of damage caused by negligence or intentional
misconduct of City or its Agents and pursue all other causes of action otherwise available, as -
provided in Sections 905 and following of the Cahforma Government Code, and otherwise in the

manner available under apphcable law.
19. WAIVER OF CLAHV,[S; INDEMNIFICATION

19.1.  Waiver of Claims. SFBGS covenants and agrees that City shall not be
responsible for or liable to SFBGS for, and, to the fullest extent allowed by Law, SFBGS hereby
waives all rights against City and its Agents and releases City and its Agents from, any and all
Losses, including, but not limited to, incidental and consequential damages relating to any injury,
accident or death of any person or loss or damage to any property, in or about the Premises or any
other City property, from any cause whatsoever. Nothing herein shall relieve City from liability
caused by the negligence or willful misconduct of City or its Agents, provided that City shall not-
be liable under any circumstances for any consequential, incidental or punitive damages. Without

limiting the foregoing:

(a) SFBGS expressly acknowledges and agrees that the Rent payable
hereunder does not take into account any potential liability-ef City for any consequential or
incidental damages including, but not limited to, lost profits arising out of disruption to the
Improvements or SFBGS's uses hereunder. City wouldet be willing to enter into this Lease in
the absence of a complete waiver of liability for consequential-or incidental-damages due to the
acts or omissions of City or its Agents, and SFBGS expressly assumes the risk with respect
thereto. Accordingly, without limiting any indemnification obligations of SEBGS or other
waivers contained in this Lease and as a material part'of the consideration for this Lease, SFBGS
fully RELEASES, WAIVES AND DISCHARGES forever any and all claims, demands, rights,
and causes of action against City for consequential and incidental damages (including without
limitation, lost profits), and covenants not to sue for such damages, City, its departments,
commissions, officers, directors and employees, and all persons acting by, through or under each
of them, arising out of this Lease or the uses authorized hereunder, including, without limitation, -
any interference with uses conducted by SFBGS pursuant to this Lease regardless of the cause,
and whether or not due to the negligence or gross negligence of City or its Agents.

(b) In connection with the foregoiﬁg_ feleases, SFBGS acknowledges that it
is familiar with Section 1542 of the California Civil Code, which reads: :

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERJALLY AFFECTED HIS OR HER SETTLEMENT

WITH THE DEBTOR.

SFBGS acknowledges that the r’eleasés contained herein include all known and unknown,
disclosed and undisclosed, and anticipated and unanticipated claims. SFBGS realizes and
acknowledges that it has agreed upon this Lease in light of this realization and, being fully aware
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of this situation, it nevertheless intends fo waive the benefit of Civil Code Section 1542, or any
statute or other similar law now or later in effect. The releases contained herem shall survive any
termination of this Lease.

19.2. SFBGS's Indemnity. SFBGS, on behalf of itself and its successors and assigns,
shall Indemnify City and the other Indemnified Parties from and against any and all Losses
incurred in connection with or, arising directly or indirectly, in whole or in part, out of: (a) any
accident, injury to or death of a person, including, without limitation, Agents and Invitees of
SFBGS, or loss of or damage to property (including, without limitation, the Common Areas or
the Department Facilities) howsoever or by whomsoever caused, occurring in, on or about the
Premises in connection with SFBGS’s activities; (b) any default by SFBGS in the observation or
performance of any of the terms, covenants or conditions of this Lease to be observed or
performed on SFBGS's part; (c) the use, occupancy, conduct or management, or manner of use,
occupancy, conduct or management by SEBGS, its Agents or Invitees or any person or entity
claiming through or under any of them, of the Premises or any Improvements; (d) the condition of
the Premises or any Improvements constructed by or on behalf of SFBGS, or SFBGS’s failure to
properly repair or maintain any Improvements on the Premises to the extent required under this
Lease; (e) any construction or other work undertaken by SFBGS on or about the Premises or any
Improvements whether before or during the Term of this Lease; or (f) any acts, omissions or
negligence of SFBGS, its Agents or Invitees in, on or about the Premises or any Improvements,
all regardless of the active or passive negligence of, and regardless of whether liability without
fault is imposed or sought to be imposed on, the Indemnified Parties, except (in each case) (i) to
the.extent that such Indemnity is void or otherwise unenforceable under applicable Law in effect
on or Vaudly retroactive to the date of this Lease or (ii) to the extent such Losses are caused-by
the negligence or intentional wrongful acts or omissions ef the Indemnified Parties. The
foregoing Indemnity shall include, without limitation, reasonable fees of attorneys, consuitants
and experts and related costs and City's costs of investigating any Loss. SFBGS specifically

~acknowledges and agrees that it has an immediate and independent obligation to defend City and
the other Indemnified Parties from any claim which actually or potentially falls within this
indemnity provision even if such allegation is or may be groundless, fraudulent or false, which
obligation arises at the time such claim is tendered to SFBGS by City and continues at all times

" thereafter. SFBGS's obligations-under this Section shall survive the expiration or sooner
termmatlon of the Lease. :

20. INSURANCE

20.1. SFBGS s Insurance. SFBGS, at no cost to the City, shall procure and keep in
effect at all times during the Term insurance as follows

(i) Commercial general liability insurance with limits not less than One

Million Dollars ($1,000,000) each occurrence combined single limit for bodily injury and

" property damage, including contractual liability, independent contractors, broad-form pr0perty
damage, fire damage legal liability (of not less than Two Hundred Fifty Thousand Dollars
($250,000)), personal injury, products and completed operations, and explosion, collapse and
underground (XCU). If the operation of SFBGS's business includes food sales, such coverage
shall include Food Products Liability Insurance with limits not less than One Million Dollars
($1,000,000) each occurrence. If the operation of SFBGS's business includes the sale of alcoholic
beverages, such coverage shall include legal liquor liability coverage with limits not less than
One Million Dollars ($1,000,000) éach occurrence.

(i) Worker’s Compensation Insurance with Employer’s L1ab1hty Limits
not less than One Mﬂhon Dollars ($1,000,000) each accident.
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' (i) Business automobile liability insurance with limits not less than One
Million Dollars ($1,000,000) each occurrence combined single limit for bodily injury and
property damage, including owned and non-owned and hired vehicles, as applicable, if SEBGS
uses automobiles in connection with its use of the Premises.

(iv) Business Interruption Insurance insuring that the Rent will be paid to
City for a period of at least one (1) year if SFBGS is unable to operate its business at the Premises. -
Such imsurance shall also cover business interruptions due to failures or interruptions in
telecommunications services, strikes, employee lockouts, riots, or other civil commotion. To
calculate Rent during any such interruption of business, the Rent for the 12-month period .
immediately preceding the incident causing the business interruption shall be used.

(v)  Such other risks in such amounts as Cltys Risk Manager may from
the fo time reasonably require.

20.2.  General Requirements. All insurance provided for under this Lease shall be
effected under valid enforceable policies 1ssued by insurers of recognized responsibility and

reasonably approved by City.

(a) Should any of the required insurance be provided under a claims-made
form, SFBGS shall maintain such coverage continuously throughout the term hereof and, without
lapse, for a period of three (3) years beyond the expiration or termination of this Lease, to the .
effect that, should occurrences during the Term give rise to claims made after expiration or
termination of this Lease, such claims shall be covered by such claims-made policies.

) Should any of the required insurance be provided under a form of
coverage that includes a-general annual aggregate limit or provides that claims mvestrga‘mon or
legal defense costs be included in such general annual aggregate limit, such general agg“egate

limit shall-double the occurrence or claims limits specified above. :

| {©) All liability insurance policies shall be endorsed to provide the following: -

Name SFBGS as the insured and the City and County of San Francisco, its officers,
agents and employees as additional msureds as their respectlve interests may appear

hereunder

That such policies are primary insurance to any other insurance available to the additional
insureds, with respect to any claims arising out of this Lease, and that insurance applies
separately to each insured against whom claim is made or suit is brought. Such policies
shall also provide for severability of interests and that an act or omission of one of the
named insureds which would void or otherwise reduce coverage shall not reduce or void
‘the coverage as to any imsured, and shall afford coverage for all claims based on acts,

' omissions, injury or damage which occurred or arose (or the onset of Whrch occurred or

arose) in Whole or in part during the policy period.

All policies shall be endorsed to provide thirty (30) days' advance written notice to City
of cancellation, non-renewal or reduction in coverage, mailed to the address(es) for City

set forth in the Basm Lease Information.

. (d) Each insurance policy required hereunder shall be-issued by an insurance
company licensed in the State of California and with a general policyholders® rating of “A-” or
better and a financial size ranking of “Class VI or hlgher in the most recent edition of Best’s

‘Insurance Guide.
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( 20.3. Proof of Insurance. SFBGS shall deliver to City certificates of insurance in
form and with insurers satisfactory to City, evidencing the coverages required hereunder, on or
before the Commencement Date, together with complete copies of the policies promptly upon
City's request, and SFBGS shall provide City with certificates or policies thereafter at least thirty
(30) days before the expiration dates of expiring policies. In the event SFBGS shall fail to
procure such insurance, or to deliver such policies or certificates, City may, at its option, procure
the same for the account of SFBGS, and the cost thereof shall be paid to City Wlﬂlln five (5) days
after dehvery to SFBGS of bills therefor

~.20.4. Review of Insurance Requirements. SFBGS and City shall periodically review
the limits and types of insurance carried pursuant to this Section. If the general commercial
practice in the City and County of San Francisco is to carry liability insurance in an amount or
coverage materially greater than the amount or coverage then being carried by SFBGS with
respect to risks comparable to those associated with the Premises, then, at City's option, SFBGS
shall increase at its sole cost the amounts or coverages carried by SFBGS to conform to such
general commercial practice.

. 20.5. No Limitation on Indemnuities. SFBGS's compliance with the provisions of this
Section shall in no way relieve or ‘decrease SFBGS's indemnification obligations under Sections
19.2 and 24.2 hereof, or any of SFBGS's other obligations or liabilities under this Lease.

20.6. Lapse of Insurance. Notwithstanding anything to the contrary in this Lease,
City may elect, in City’s sole and absolute discretion, to terminate this Lease upon the lapse of
any required insurance coverage by written notice to SFBGS.

-20.7. SFBGS's Personal Property and Alterations and Impri)veménts.- SFBGS
shall be responsible, at its expense, for separately insuring- SFBGS's Personal Property,
Alterations, and Imprevements made by or on behalf of SFBGS.

. 20.8. City's Self Insurancé SFBGS acknowledges that City self-insures against .
casualty, p*operty damage and public liability risks and agrees City shall not be reqmred to carry
any tthd party insurance with respect.to the Premises or 0therw1se

20.9. Waiver of Subrogation. Notw1thstand1ng anything to.the contrary contained
herein, to the extent permitted by their respective policies of insurance, City and SFBGS each
hereby waive any right of recovery against the other party and against any other party
maintaining a policy of insurance covering the Premises or other City property and their contents,
or any portion thereof, for any loss or damage maintained by such other party with respect to the
Premises, other City property or any portion thereof or the contents of the same or any operation
therein, whether or not such loss is caused by the fault or negligence of such other party. If any
policy of insurance relating to the Premises or other City property carried by SFBGS does not
permit the foregoing waiver or if the coverage under any such policy would be invalidated due to
such waiver, SEBGS shall obtain, if possible, from the insurer under such policy a waiver of all
rights of subrogation the insurer m1ght have against City or any other party maintaining a policy
of insurance covering the same loss, in connection with any claim, loss or damage covered by
such policy. :

21. ACCESS BY CITY
21.1.  Access to Premises by City_.'

(a) Genersl Access. City reserves for itself'and its designated Agents, the
right to enter the Premises and any portion thereof at all reasonable times upon not less than
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forty-eight (48) hours oral or written notice to SFBGS (except in the event of an emergency) for
any of the following purposes:

To determine whether the Premises are in good condition and to inspect the Premises
(including, without limitation, soil borings or other Hazardous Material Investigations);

To determine whether SFBGS is in compliance with its obligations hereunder and to cure
or attempt to cure any-such default in accordance with the provisions of Section 18.3

hereof;

To serve, post or keep posted any notices required or allowed under any of the provisions
of this Lease;

To do any mamtenance or repairs to the Premlses that City has the right or ’rhe obligation,
if any, to perform hereunder; and

To show it to any prospective purchasers, brokers, encumbrancers or public officials, or,
during the last year of the Term of this Lease, exhibiting the Premises to prospective
tenants or other occupants, and to post any “for sale” or “for lease™ or “coming soon”
signs in connection therewith. :

(b) Emergency Access. In the event of any emergency, as determined by
City, City may, at its sole option and without notice, enter the Premises and alter or remove
SFBGS's Personal Property on or about the Premises. City shall have the right to use any and all
means City considers appropriate to gain access to any portion of the Premises in an emergency.
In such case, City shall not be responsible for any damage or injury to any such property, nor for
the replacement of any such property and any such emergency entry shall not be deemed to be a
forcible or unlawful entry onto or a detainer of, the Premises, or an eviction, actual or
constructive, of SFBGS from the Premises or any portion thereof.

’ (©) No Liability. City shall not be liable in any manner, and SFBGS hereby
walves any claims, for any inconvenience, disturbance, loss of business, nuisance or other
damage arising out of City's entry onto the Premises, except damage resulting directly and
exclusively from the gross negligence or willful misconduct of City or its Agents and not
confributed to by the acts, omissions or negligence of SFBGS, its Agents or Invitees.

(d) No Abatement. SFBGS shall not be entitled to any abetement in Rent if
City exercises-any rights reserved in this Section.

(e) Minimize Disruption. City shall use its reasonable good faith efforts to
conduct any activities on the Premises allowed under this Section in a manner that, to the extent
practicable, will minimize any disruption to SFBGS's use hereunder.

21.2. Department Facilities and Utility Installations. Without limiting Section 21.1
above, City shall have the right at all times, to enter upon the Premises upon forty eight (48)
hours advance written or oral notice (except in cases of emergency as determined by City), to use,
install, construct, repair, maintain, operate, replace, inspect, and remove the Department Facilities,
if any, or any public park or utility facilities. City shall bear the expense of any such activities, -
unless the need is occasioned by the acts, omissions or negligence of SFBGS, its Agents or
Invitees. City shall not be responsible for any temporary loss or disruption of SFBGS's use of the
Premises occasioned by any such facility mstallatlons or other activities. .
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21.3. Roadways. City and its Agents shall have the right to enter upon and pass
through and across the Premises on any existing or fuature roadways and as City desires.

21.4. Rights of Public. SFBGS shall keep the Premises open to the public at all times
consistent with the uses permitted hereunder, subject to the Rules and Regulations or as otherwise
provided in this Lease or approved by the General Manager in writing.. Notwithstanding the
foregoing, SFBGS fay exclude from public access SFBGS's office space and certain
horticultural or academic, employee working areas. :

22. ESTOPPEL CERTIFICATES

‘Bither Party hereto shall, from time to time during the Term upon not less than twenty
(20) days' prior written notice from the other Party, execute, acknowledge and deliver to the other
Party, or such persons or entities designated by such other Party, a statement in writing certifying:
(2) the Commencement Date and Expiration Date of this Lease, (b) that this Lease is unmodified.
and in full force and effect (or, if there have been modifications, that the Lease is in full force and
effect as modified and stating the modifications), (c) that there are no defaults under this Lease
(or if so, specifying the same), (d) the dates, if any, to which the Rent has been paid, and (&) any
other information that may be reasonably required by any such persons or entities. Any such
certificate delivered pursuant to the provisions hereof may be relied upon by the other Party or
any prospective purchaser or Encumbrancer of its estate. The General Manager shall be
authorized to execute, acknowledge and deliver any such certificates of the City.

23. SURRENDER

23.%1. Surrender of the Premises. Upon the Expiration Date or any earlier termination
of this Lease pursuant hereto, SFBGS shall surrender to City the Premises, in good condition,
order and repair (except any damages, excluding normal wear.and tear, caused by-any act or
_ omission of City or its Agents), free from debris and hazards created by SFBGS or its-Agents or
Tnvitees, and free and clear of all liens, easements and other Encumbrances created or suffered by,
through or under SFBGS. On or before the Expiration Date or any earlier termination hereof, or
Jater upon City’s request, SFBGS shall, at its sole cost, remove any and all of SFBGS's Personal
Property from the Premises and demolish and remove any and all Improvements and Alterations
from the Premises requested by City to be removed (except for any Improvements or Alterations
that City agrees are to remain part of the Premises pursuant to the provisions of Section 9.2
above). In addition, SFBGS shall, at its sole expense, repair any damage to the Premises resulting
from the removal of any such items and restore the Premises to their condition immediately prior
t6 the preserice of any Improvements or Alterations. In connection therewith, SFBGS shall obtan
any and all necessary permits and approvals, including, without limitation, any environmental
permits, and execute any manifests or other documents necessary to complete the demolition,
removal or restoration work required hereunder. SFBGS's obligations under this Section shall
survive the Bxpiration Date or other termination.of this Lease. Any items of SFBGS's Personal
Property remaining on or about the Premises after the Expiration Date of this Lease may, at City's
option, be deemed abandoned and in such case City may dispose of such property in accordance
with Section 1980 ef seq. of the California Civil Code or in any other manner allowed by Law. If
SFBGS fails to surrender the Premises to City on the Expiration Date or earlier termination of the
Term as required by this Section, SFBGS shall Indemnify City against all Losses resulting
therefrom, including, without limitation, Losses made by a succeeding lessee resulting from
SFBGS's failure to surrender the Premises. : :

23.2. ~Automatic Reversion. Upoﬁ the Expiration Date or earlier termination of this
Lease, the Premises shall automatically, and without further act or conveyance on the part of
SFBGS or City, become the property of City, free and clear of all liens and Encumbrances and
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without payment therefor by City and shall be surrendered to City upon such date. Upon or at
any time after the date of termination of this Lease, if requested by City, SFBGS shall promptly
deliver to City, without charge, a quitclaim deed to the Premises suitable for recordation and any
other instrument reasonably requested by City to evidence or otherwise effect the termination of
SFBGS's leasehold estate hereunder and to effect such transfer or vesting of title to the Premises -
or any permitted Improvements or Alterations that City agrees are to remain part of the Premises
pursuant to the provisions of Section 9.2 above. : ’

24.  HAZARDOUS MATERIALS

24.1. No Hazardous Materials. SFBGS covenants and agrees that neither SFBGS nor
any of its Agents or Invitees shall cause or permit any Hazardous Material to be brought upon,
kept, used, stored, generated or disposed of in, on or about the Premises or any Improvements or
transported to or from the Premises or any Improvements; provided that SFBGS may store and
use such substances in the Premises in such limited amounts as are customarily used for general
office purposes (such as copy toner and supplies) so long as such storage and usage permitted
hereunder shall be at all times in full compliance with applicable Environmental Laws. SFBGS
shall immediately notify City if and when SFBGS learns or has reason to believe there has been
any Release of Hazardous Material in, on or about the Premises or any Improvements. City may
from time to time request SFBGS to provide adequate information for City to determine that any
Hazardous Material permitted hereunder is being handled in compliance with all applicable
Environmental Laws, and SFBGS shall promptly provide all such information. Without limiting
Article 21 hereof, City and its Agents-shall have the right to inspect the Premises for Hazardous
Material and compliance with the provisions hereof at all reasonable times upon reasonable
advance oral-er written notice to SFBGS (except in the event of an emergency).

24.2. SFBGS's Environmental Indemnity. If SFBGS bireaches any of its obligations
contained in Section 24.1 above, or, if any act or omission or negligence of SFBGS or any of its "
Agents or Invitees results in any Release of Hazardous Material in, on, under or about the

. Premises (including any Improvements thereon) or any other City property, without limiting
SFBGS's gerieral Indemnity contained in Section 20.2 above, SEBGS, on behalf of itself and its
successors and assigns, shall Indemnify City and the Indemnified Parties, and each of them, from

- and against all Hazardous Materials Claims arising during or after the Term of this Lease and

relating to such Release. The foregoing Indemnity includes, without limitation, all costs
associated with the Investigation and Remediation of Hazardous Material and with the restoration
of the Premises or any other City property to its prior condition including, without limitation,
fines and penalties imposed by regulatory agencies, natural resource damages and losses, and
revegetation of the Premises or other City property. Without limiting the foregoing, if SFBGS or
any of SFBGS's Agents or Invitees, causes or permits the Release of any Hazardous Materials in,
on, under or about the Premises or causes the Release of any Hazardous Materials In, on, under or
about any other City property, SFBGS shall, immediately, at no expense to City, take any and all
appropriate actions to return the Premises or other City property affected thereby to the condition
existing prior to such Release and otherwise Investigate and’Remediat‘e the Release in accordance

with all Environmental Laws. SFBGS shall provide City with written notice of and afford City a

full opportunity to participate in any discussions with governmental regulatory agencies regarding
any settlement agreement, cleanup or abatement agreement, consent decree, permit, approvals, or
other compromise or proceeding involving Hazardous Material. : ‘

- 25. SECURITY DEPOSIT

SFBGS shall not be obligated to pay any security deposit in connection with entry into
this Lease.
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26. HOLDING OVER

Any holding over after the expiration of the Term with the express consent of City shall
be construed to automatically extend the Term of this Lease ona month-to-month basis at a
" monthly Base Rent equal to one hundred ten percent (110%) of the amount set forth in Section
7.2 hereof, and shall otherwise be on the terms and conditions herein specified so far as
applicable (except for those pertaining to the Term). Any holding over without City's consent
shall constitute a default by SFBGS and entitle City to exercise any or all of its remedies as
provided herein, notwithstanding that City may elect to accept one or more payments of Rent, and
whether or not such amounts are at the holdover rate specified above or the rate in effect at the
end of the Term of this Lease. Any holding over after the expiration of the Term without the
" City's consent shall be at a monthly rental rate equal to one hundred fifty percent (150%) of the
rate in effect at the end of the Term of this Lease.” o _

27. GENERAL PROVISIONS

27.1. Notices. Except as otherwise expressly provided in this Lease, any notice given
hereunder shall be effective only if in writing and given by delivering the notice in person, or by
sending it first-class mail or certified mail with a retum receipt requested or reliable commercial
overnight courier, return receipt requested, with postage prepaid, to: (a) SFBGS (i) at SFBGS's
address set forth in the Basic Lease Information, if sent prior to SFBGS's taking possession of the
Premises, or (ii) at the Premises if sent on or subsequent to SFBGS's taking possession of the
Premises, or (iii) at any place where SFBGS or any Agent of SFBGS may be found if sent
subsequent to- SFBGS's vacating, abandoning or surrendering the Premises; or (b) City at City's
address set forth in the Basic Lease Information; or (c) to such other address as either City or
SFBGS may designate as its new address for sach purpose by notice given to the other in
accordance with the provisions of this Section at least ten (10) days prior to the effective date of
such change. Any notice hereunder shall be deemed to have been given two (2) days after the
date when it is mailed if sent by first-class er certified mail, one day-after the date it is made if
sent by commercial overnight courier, or upon the date personal delivery is made, and any refusal
by either Party to accept the attempted delivery of any notice, if such attempted delivery is in

" compliance with this Section 27.1 and applicable Laws, shall be deemed receipt of such notice.

. For convenience of the Parties, copies of notices may also be given by telefacsimile to the
telefacsimile number set forth in the Basic Lease Information or such other number as may be
provided from time to time; however, neither party may give official or binding notice by
telefacsimile. The effective time of a notice shall not be affected by the receipt, prior to receipt of
the original, of a telefacsimile copy of the notice. '

272. No Implied Waiver. No failure by City to insist upon the strict performance of
any obligation of SFBGS under this Lease or to exercise any right, power or remedy arising out
of a breach thereof, irrespective of the length of time for which such failure continues, no
acceptance of full or partial Base Rent or Additional Charges during the continuance of any such
breach, or possession of the Premises prior to the expiration of the Term by any Agent of City,
shall constitute a waiver of such breach or of City's right to demand strict compliance with such
term, covenant or condition or operate as a surrender of this Lease. No express written waiver of
any default or the performance of any provision hereof shall affect any other default or ,
performance, or cover any other period of time, other than the default, performance or period of
time specified in such express waiver. One or more written waivers of a default or the -
performance of any provision hereof shall not be deemed to be a waiver of a subsequent default
or performance. The consent of City given in any instance under the terms of this Lease shall not
relieve SFBGS of any obligation to secure the consent of City in any other or future instance
under the terms of this Lease. :
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273. Amendments. Neither this Lease nor any term or provisions hereof may be
changed, waived, discharged or terminated, except by a written instrument signed by the Parties
hereto. Whenever this Lease requires or permits the giving by City of its consent or approval, the
General IManager of the Department shall be authorized to provide such approval, except as
otherwise provided by this Lease or by applicable law, including the Charter. Any amendments
or modifications to this Lease, including, without limitdtion, amendments to or modifications to
the exhibits to this Lease, shall be subject to the mutual written agreement of City and SFBGS,
and City” s agreement may be made upon the sole approval of the General Manager of the
Department provided such amendment or modification does not (i) decrease the amount of rental
income payable by SFBGS to City, (ii) materially increase City’s liabilities or financial

- obligations under this Lease, (iii) materially increase the size of the Premises, (iv) change the
Term of this Lease, or (v) materially change the permitted uses of the Premises. Any proposed
amendment which falls info the above specified categories shall require the approval of the
Commission, and, if required under the City’s Charter or Administrative Code, the Mayor, and

the Board of Supervisors.

27.4.  Status; Authority. SFBGS represents and warrants as follows, as of the date
hereof and as of the Commencement Date. SFBGS is a nonprofit corporation duly organized and
validly existing under the Laws of the State of California. SFBGS has all requisite power and
authority to own its property and conduct its business as presently conducted. SFBGS has made
all filings and is in good standing in the State of California. SFBGS has all requisite power and
authority to execute and deliver this Lease and the agreements contemplated by this Lease and to
carry out and perform all of the terms and covenants of this Lease and the agreements
contemplated by this Lease. The execution and delivery of this Lease and the agreements .
contemplated hereby by SFBGS have been duly and validly autherized by all necessary action.
This Lease will be a legal, valid and binding obligation of SEBGS, enforceable against SFBGS in

accordance with its terms.

27.5. Joint and Several Obligaﬁoné. The WOI’d “Lessee” as used herein shall include
the plural as well as the singular. If there is more than one Lessee, the obligations and liabilities
under this Lease imposed on the Lessees shall be joint and several. '

27.6. Interpretation of Lease. The captions preceding the articles and sections of this
Lease and in the table of contents have been inserted for convenience of reference only and such
captions shall in no way define or limit the scope or intent of any provision of this Lease. This
Lease has been negotiated at arm's length and between persons sophisticated and knowledgeable
in the matters dealt with herein and shall be interpreted to achieve the intents and purposes of the
Parties, without any presumption against the party responsible for drafting any part of this Lease.
Provisions in this Lease relating to number of days shall be calendar days, unless otherwise
- specified, provided that if the last day of any period to give notice, reply to a notice or to
undertake any other action occurs on a Saturday, Sunday or a bank or City holiday, then the last
day for undertaking the action or giving or replying to the notice shall be the next succeeding
business day. Use of the word “including” or similar words shall not be construed to limit any
general term, statement or other matter in this Lease, whether or not language of non-limitation,
such as “without limitation” or similar words, are used. Unless otherwise provided herein,
whenever the consent of City is required to be obtained by SFBGS hereunder, City may give or
withhold such comsent in its sole and absolute discretion. All such consents may be made by the
General Manager acting alone, unless stated to the contrary herein.

27.7. Successors and Assigns. Subject to the _provisions of Article 17 hereof relating
to Assignment and Subletting, the terms, covenants and conditions contained in this Lease shall
bind and inure to the benefit of City and SFBGS and, except as otherwise provided herein, their
personal representatives and successors and assigns; provided, however, that upon any sale,
2678 '
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assignment or transfer by City named herein (or by any subsequent landlord) of its interest in the
Premises as owner or-lessee, including any transfer by operation of Law, City (or any subsequent
Jandlord) shall be relieved from all subsequent obligations and liabilities arising under this Lease
subsequent to such sale, assignment or transfer.

27.8. Brokers. Neither party has had any contact or dealings regarding the leasing of
the Premises, or any communication in connection therewith, through any licensed real estate
broker or other person who could claim a right to a commission or finder's fee n connection with
the lease contemplated herein except as identified in the Basic Lease Information, whose
commission, if afty is due, shall be paid pursuant to a separate written agreement between such
broker and the party through which such broker contracted. In the event that any other broker or
finder perfects a claim for a commission or finder's fee based upon any such contact, dealings or
communication, the party through whom the broker or finder makes a claim shall be responsible
for such commission or fee and shall Indemnify the other party from any and all Losses incurred
by the indemmnified party in defending against the same. The provisions of this Section shall
survive any termination of this Lease. - : :

27.9. Severability. If any provision of this Lease or the application thereof to any
person, entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of
this Lease, or the application of such provision to persons, entities or circumstances other than
those as to which it is invalid or unenforceable, shall not be affected thereby, and each other
provision of this Lease shall be-valid and be enforceable to the fullest extent permitted by Law.

- 27.10. Governing Law. This Lease shall be subject to, and construed and enforced i
accordance with, the Laws of the State of California and the City’s Charter and Administrative
Code. :

27.11. Entire Agreement. This instrument (including the exhibits hereto, which are.
made a part of this Lease) contains the entire agreement between the Parties and supersedes all
prior written or oral negotiations, discussions, understandings and agreements with respect to the
subject matter herein. The Parties further intend that this Lease shall constitute the complete and
exclusive statement of its terms and that no extrinsic evidence whatsoever (including prior drafts
of this Lease and any changes therefrom) may be introduced in any judicial, administrative or
other legal proceeding involving this Lease. SFBGS hereby acknowledges that neither City nor
City's Agents have made any representations or warranties with respect to the Premises or this
Lease except as expressly set forth herein, and no rights, easements or licenses are or shall be
acquired by SFBGS by implication or otherwise unless expressly set forth herein.

27.12. Attorneys' Fees. In the event that either City or SFBGS fails to perform any of
its obligations under this Lease or in the event a dispute arises concerning the meaning or
interpretation of any provision of this Lease, the defaulting party or the party not prevailing in
such dispute, as the case may be, shall pay any and all costs and expenses incurred by the other
party in enforcing or establishing its rights hereunder (whether or not such action is prosecuted to
judgment), including, withont limitation, court costs and reasonable attorneys' fees. For purposes
of this Lease, reasonable fees of attomeys of City's Office of the City Attorney shall be based on
the fees regularly charged by private attorneys with the equivalent number of years of experience
in the subject matter area of the law for which the City Attorney's services were rendered who
practice in the City of San Francisco in law firms with approximately the same number of
attorneys as employed by the Office of the City Attorney.

27.13. Time of Essence. Time is of the essence with respect to all provisions of this

Lease in which a definite time for performance is specified.
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27.14. Cumulative Remedies. All ri_ghté and remedies of either party hereto set fb_fch in
this Lease shall be cumulative, except as may otherwise be provided herein. :

27.15. Survival of Indemnities. Termination of this Lease shall not affect the right of
either party to enforce any and all indemnities, waivers and representations and warranties given
or made to the other party under this Lease, nor shall it affect any provision of this Lease that
expressly states it shall survive termination hereof. SFBGS specifically acknowledges and agrees
that, with respect to each of the indemnities contained in this Lease, SFBGS has an immediate
and independent obligation to defend City and the other Indemnified Parties from any claim
which actually or potentially falls within the indemnity provision even if such allegation is or
may be groundless, fraudulent or false, which obligation arises at the time such claim is tendered

" to SFBGS by City and continues at all times thereafter. :

_ 27.16. Relationship of Parties; City is not, and none of the provisions in this Lease
shall be deemed to render City, a partner in SFBGS's business, or joint venturer or member in any
joint enterprise with SFBGS. Neither party shall act s the agent of the other party in any respect
hereunder, and neither party shall have any authority to commit or bind the other party without
such party's consent as provided herein. This Lease is not intended nor shall it be construed to
create any third party beneficiary rights in any third party, unless otherwise expressly provided.
The granting of this Lease by City does not constitute authorization or approval by City of any
activity conducted by SFBGS on, in or relating to the Premises:

27.17. Transfer by City. If City sells or otherwise transfers the Premises, City shall be
released from its obligations hereunder arising on or after the date of such sale or transfer and
SFBGS shall look solely to the successor-in-interest to City. Upon a sale of the Premises by City,
SFBGS shall attorn to the purchaser or transferee, such attornment to be effective and self-
-operative_without the execution of any further instruments on the part of the-parties to this Lease.
This Lease shall not be deemed to constitute any commitment by City, or create any priority or
right in favor of SFBGS, with regard to any future sale or other disposition of the Premises, or

any portron thereof.

27. 18 Recording. SFBGS agrees that it shall not record this Lease in the Official
‘ Records _

27.19. Nomn-Liability of City Officials, Employees and Agents. No elective or
appointive board, commission, member, officer, employee or other Agent of City shall be
personally liable to SFBGS, its successors and assigns, in the event of any default or breach by
City or for any amount which may become due to SEBGS, its successors and assigns, or for any

obligation of City under this Lease or otherwise.

27.20. Wages and Working Conditions. With respect to the construction of any
Improvements or Alterations, any employee performing services for SFBGS shall be paid not less
than the highest prevailing rate of wages, shall be subject to the same hours and working
conditions, and shall receive the same benefits as in each case are provided for similar work

- performed in the City and County of San Francisco. SFBGS shall require any contractor to
provide, and shall deliver to City every calendar month during any construction period, certified
payroll reports with respect to all persons performing labor in the construction of any
Improvements or Alterations on the Premises.

. 27.21. Prevailing Wages for Theatrical Workers. Pursuant to San Francisco
Administrative Code Section 21.25-3, unless excepted, Contracts, Leases, Franchises, Permits,
and Agreements awarded, let, issued or granted by the City and County of San Francisco for the
use of property owned.by the City and County of San Francisco shall require any Employee
2680
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engaged in theatrical or technical services related to the presentation of a Show to be paid not less
~ than the Prevailing Rate of Wages. Employees engaged in theatrical and technical services
include, without limitation, those engaged in rigging, sound, projection, theatrical lighting, videos,
computers, draping, carpentry, special effects, and motion picture services. Capitalized terms in
this Section that are not defined in this Lease shall have the meanings provided in Administrative
Code Section 21.25-3. SEBGS agrees to comply with and be fully bound by, and to require its
Subcontractors to comply with and be fully bound by, the provisions of Administrative Code
Section 21.25-3, including, without limitation, the payment of any penalties for noncompliance
and other remedies available to the City. The provisions of Administrative Code Section 21.25-3
are hereby incorporated by reference and made a part of this Lease. SFBGS shall cooperate fully
with the Labor Standards Enforcement Officer and any other City official or employee, or any of
their respective agents, in the administration and enforcement of the requirements of '
 Administrative Code Section 21.25-3, including, without limitation, any investigation of
noncompliance by SFBGS or its Subcontractors. SFBGS agrees that the City may inspect and/or
audit any workplace or job site involved in or related to the performance of this. Lease, including,
without limitation, interviewing SFBGS's and any Subcontractor's employees and having "
immediate access to employee timé sheets, payroll records, and paychecks for inspection.

SFBGS may obtain a copy of the current Prevailing Rate of Wages from City by contacting its
Office of Labor Standards Enforcement. SFBGS acknowledges that the City's Board of
Supervisors may amend such Prevailing Rate of Wages and agrees that SFBGS and any
Subcontractors shall be bound by and shall fully comply with any such amendments by the Board
of Supervisors. : ' :

27.22. Intellectual Property; Music Broadcasting Rights. SFBGS shall be-solely
responsible for Obtaining any necessary clearances or permissions for the use of intellectual
“property on the Premises, including, but netlimited to musical or other performance rights. (Note.
to SFBGS: To obtain the appropriate music perfermance license, you may contact the BMI '
Licensing Executive toll free at 1-877-264-2137 Monday — Friday, 9-5 p.m. (Central Time) and
the American Society of Composers, Authers and Publishers (“ASCAP”) at 1-860-505-4052
Monday — Friday, 9-5 p.m. (Bastern Time).)

27.23. Supervision of Minors.

. (a) Records Request. ‘If any person applies for employment or for a
‘volunteer position with SFBGS, or any sublessee or subcontractor, in which such applicant would
have supervisory or disciplinary power over a minor or any person under such applicant's care,
then SFBGS, and any sublessee or subcontractors providing services at the Premises, shall .
request from the California Department of Justice records of all convictions or any arrest pending
adjudication of such applicant involving the offenses listed in Welfare and Institution Code
Section 15660(a), in accordance with the procedures established in California Penal Code Section

11105.3. - - -

(b) Restriction on Hires for Recreational Sites. If SFBGS, or any
sublessee or subcontractor, is providing services under this Lease at a City park, playground,
recreational center or beach (separately and collectively, “Recreational Site, SFBGS shall not hire,
and shall prevent its subcontractors from hiring, any person for employment or a volunteer
~ position to provide supervisory or disciplinary power over a minor or any person under his or her
care if that person has been convicted of any offense listed in Welfare and Institution Code
Section 15660(a). '

(©) Notice Required for Sites Other Than Recreational Sites. If SFBGS;
or any of its sublessees or subcontractors, hires an employee or volunteer to provide services to
minors at any location other than a Recreational Site, and that employee or volunteer has been

* convicted of an offense specified in Penal Code Section 11105.3(c), then SFBGS shall comply,
and cause its sublessees and subcontractors to comply, with Penal Code Section 11105.3(c) and
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~ provide wwritten notice to the parents or guardians of any minor who will be supervised or - --
disciplined by the employee or volunteer not less than ten (10).days prior to the day the employee
or volunteer begins his or her duties or tasks. SFBGS shall provide, or cause its sublessees or

. subcontractors to provide, City with a copy of any such notice at the same time that it provides
notice to any parent or guardian, to the éxtent permitted by law. :

(d) General Requirements. SFBGS shall expressly require any of its
subcontractors with supervisory or disciplinary power over a minor to comply with this Section of
the Lease as a condition of its contract with the subcontractor. SFBGS acknowledges and agrees
that failure by SFBGS or any of its subcontractors to comply with any provision of this Section of
this Lease shall constitute an Event of Default.. SFBGS further acknowledges and agrees that
such Event of Default shall be grounds for the City to terminate the Lease, partially or in its
entirety, to recover from SFBGS any amounts paid under this Lease, and to withhold any future
payments to SFBGS. The remedies provided in this Section shall not limit any other remedy
available to the City hereunder, or in equity or law for an Event of Default, and each remedy may
be exercised individually or in combination with any other available remedy. The exercise of any
remedy shall not preclude or in any way be deemed to waive any other remedy.

27.24. Employee Signature Authorization Ordinance. City has enacted an ordinance
at Chapter 23, Article VI of its Administrative Code, commencing at Section 23.50 (the
“Ordinance”), which may apply to employers of employees in hotel or restaurant projects on City
property with more than fifty (50) employees. The Parties do not intend that this Lease
constitutes a hotel or restaurant project. To the extent that a hotel or restaurant project is
requested by SFBGS and approved in writing by City, the terms of the Ordinance will be
expressly incorporated herein by reference, and, to the extent SFBGS or its successors or assigns
employ more than fifty (50) employees-in the Premises in connection-with such request and
approval, SFBGS hereby agrees as a material condition of this Lease to enter into and abide by a
Card Check Agreement with a Labor Organization or Organizations seeking to represent
SFBGS’s restaurant or hotel employees, if and as required by the Ordinance, and to otherwise
fully comply with the requirements of the Ordinance. B

~ 27.25. Non-Discrimination in City Contracts and Benefits Ordinance.

(a) Covenant Not to Discriminate. In the performance of this Lease,
SFBGS covenants and agrees not to discriminate on the basis of the fact or perception of a
person’s race, color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender
- identity, domestic partner status, marital status, height, weight, disability or Acquired Immune
Deficiency Syndrome or HIV status (AIDS/HIV status) against any employee of, any City .
employee working with, or applicant for employment with SFBGS, in any of SFBGS’s operations
within the United States, or against any person seeking accommodations, advantages, facilities,
privileges, services, or membership in all business, social, or other estabhshments or

orgamzatlons operated by SFBGS.

(9) Subleases and Other Subcontracts. SFBGS shall include in all
Subleases and other subcontracts for the performance of SFBGS’s obligations under this Lease by
third parties on SFBGS’s behalf a non-discrimination clause applicable to such Sublessee or other
subcontractor in substantially the form of subsection (a) above. In addition, SEFBGS shall
incorporate by reference in all subleases and other subcontracts the provisions of Sections
12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code and shall require all
sublessees and other subcontractors to comply with such provisions. SFBGS’s failure to eomply
with the obligations in this subsectlon shaH constitute a material breach of this Lease. '

(c) Non—Discrimination in Benefits. SFBGS does not as of the date of this
Lease and will not during the Term, in any of its operations in San Francisco or where the work is
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being performed for the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefits, membership or membership
discounts, moving expenses, pension and retirement benefits or travel benefits, as well as any
benefits other than the benefits specified above, between employees with domestic partners and-
employees with spouses, and/or between the domestic partners and spouses of such employees,
where the domestic parmership has been registered with a governmental entity pursuant to state
or local law authorizing such registration, subject to the conditions set forth in Section 12B.2(b)
of the San Francisco Administrative Code. ' Cor

(@ Condition to Lease. As a condition to this Lease, SFBGS shall execute
the “Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-
12B-101) with supporting documentation and secure the approval of the form by the San o
Francisco Human Rights Commission. ‘

(¢) . Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapters 12B and 12C of the San Francisco Administrative Code relating to non-
discrimination by parties contracting for the lease of City property are incorporated in this Section
by reference and made a part of this Lease as though fully set forth herein. SFBGS shall comply
fully with and be bound by all of the provisions that apply to this Lease under such Chapters of
the Administrative Code, including buf not limited to the remedies provided in such Chapters.
Without limiting the foregoing, SFBGS understands that pursuant to Section 128 2(h) of the San
Francisco Administrative Code, a penalty of $50 for each person for each calendar day during
which such person was discriminated against in violation of the provisions of this Lease may be
assessed against SFBGS and/or deducted from any payments due SFBGS.

27.26. No Relocation Assistance; Waiver of Claims. SFBGS acknowledges-that it
will not be a displaced person at the time this Lease is terminated or expires by its own terms, and |
SFBGS fully RELEASES, WAIVES AND DISCHARGES forever any and all claims, demands,
rights, and causes of action (including, without limitation, consequential and incidental damages)
against, and covenants not to sue, City, its departments, commissions, officers, directors and
employees, and all persons acting by, through or under each of them, under any Laws, including,
without limitation, any and all claims for relocation benefits or assistance from City under federal
and state relocation assistance laws (including, but not limited to, California Government Code:
Section 7260 ef seq.), except as otherwise specifically provided in this Lease with respect to a
Taking. _ o

27.27. MacBride Principles - Northern Ireland. The City and County of San
Francisco urges companies doing business in Northern Ireland to move toward resolving
employment inequities and encourages them to abide by the MacBride Principles as expressed in
San Francisco Administrative Code Section 12F.1, et seq. The City and County of San Francisco
also urges San Francisco companies to do business with corporations that abide by the MacBride
Principles. SFBGS acknowledges that it has read and understands the above statement of the City
and County of San Francisco concerning doing business in Northern Treland.

27.28. Conflicts of Interest. Through its exécuﬁon of this Lease, SFBGS
acknowledges that it is familiar with the provisions of Section 15.103 of the San Francisco
Charter, Article ITI, Chapter 2 of City's Campaign and Governmental Conduct Code, and Section
87100 et seq. and-Section 1090 e seq. of the Government Code of the State of California, and
certifies that it does not know of any facts which would constitute a violation of such provisions,
and agrees that if SFBGS becomes aware of any such fact during the term of this Lease SFBGS
shall immediately notify City. ’ :
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27.29. Tropical Hardwood and Virgin Redwood Ban. SFBGS shall not permit the
use of any tropical hardwood, tropical hardwood wood product, virgin redwood, or virgin
redwood wood product in or on the Premises or otherwise in the performance of this Lease. The
City and County of San Francisco urges companies not to import, purchase, obtain or use for any
purpose, any tropical hardwood, tropical hardwood wood product, virgin redwood, or virgin -
redwood wood product. In the event SEBGS fails to comply in good faith with any of the
-provisions of Section 121 of the San Francisco Administrative Code, SFBGS shall be liable for
liquidated damages for each violation in any amount equal to SFBGS's net profit on the.contract,
or five percent (5%) of the total-amount of the contract dollars, whichever is greatest. SFBGS
acknowledges and agrees that the liquidated damages assessed shall be payable to the City and
County of San Francisco upon demand and may be set off against any monies due to SFBGS
from any contract with the City and County of San Francisco: '

27.30. Tobacco Product Advertising Prohibition. SFBGS acknowledges and agrees
that no advertising of cigarettes or tobacco produets is allowed on any real property owned by or
under the control of the City, including the property which is the subject of this Lease. This
prohibition includes the placement of the name of a company producing, selling, or distributing
cigarettes or tobacco products or the name of any cigarette or tobacco product in any promotion
of any event or product. This prohibition does not apply to any advertisement sponsored by a
state, local or nonprofit entity designed to communicate the health hazards of cigarettes and
tobacco products or to encourage people not to smoke or to stop smoking.

27.31. First Source Hiring Ordinance. The provisions of San Francisco
Administrative Code Chapter 83, the First Source Hiring Program, are incorporated in this
Section by reference, and-are made a material part of this Lease as though fully set forth-herein.
As an essential term of, and consideration for, this Lease, unless exempted by the City's Office of
Economic and Workforce Development, SFBGS shall enter into a First Source Hiring Agreement
with the City; on or before tiie effective date-of the Lease. SFBGS shall keep, and provide to the
City, accurate records demonstrating its oompliance with the First Source Hiring Program. '
Violation of the requirements of Chapter 83 is subject to an assessment of liquidated damages.
The assessment of liquidated damages and the evaluation of any defenses or mitigating factors

shall be made by the Office of Economic and Workforce Development.

© 27.32. Sunshine Ordinance. In accordarice with Section 67.24(e) of the San Francisco

Administrative Code, contracts, contractors® bids, leases, agreements, responses to Requests for
Proposals, and all other records of communications between City and persons or firms seeking
contracts will be open to inspection immediately after a contract has been awarded. Nothing in
this provision requires the disclosure of a private person’s or organization’s net worth or other
proprietary financial data submitted for qualification for a contract, lease, agreement or other
-benefit until and unless that person or organization is awarded the contract, lease, agreement or
benefit. Information provided which is covered by this Section will be made available to the

public upon request.

27.33. Counterparts. This Lease may be executed in two (2) or more counterparts,
each of which shall be deemed an original, but all of which taken together shall constitute one and

the same instrument.

27.34. Vending Machine/Non-alcoholic Beverage Contract. SFBGS hereby agrees to
- abide by any and all provisions of any contract entered into by City for the purpose of the sales of
non-alcoholic beverages at City-owned facilities. - No vending machines that advertise on the
refrigerated vending case shall be visible anywhere in the Botanical Garden.
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27.35. No Light, Air or View Easement. Any diminution or shutting off of light, air or
VleW by any structure which may be erected on lands adjacent to the Premises shall in no way
affect this Lease or impose any liability on City as landlord under this Lease. :

_ 27.36. Parties’ Inability to Perform. If either Party is unable to perform or is delayed
in performing any of its obligations under this Lease, by reason of acts of God, accidents,
breakage, repairs, strikes, lockouts, other labor disputes, protests, riots, demonstrations, inability
to obtain utilities or materials or by any other reason beyond such Party's reasonable control, no
such inability or delay shall constitute an eviction or breach under this Lease, or impose any
Jiability upon such Party or its Agents by reason of inconvenience, annoyance, interruption, injury
or loss to or interference with the other Party's business or, in the case of SFBGS, SFBGS’ use
and ocoupancy or quiet enjoyment of the Premises or any loss or damage occasioned thereby.

27.37. Notification of Limitations on Contributions. Through its execution of this

~ Lease, SFBGS acknowledges that it is familiar with Section 1.126 of the San Francisco Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City for the
selling or leasing of any land or building to or from the City whenever such transaction would
require approval by a City elective officer or the board on which that City elective officer serves,
from making any campaign contribution to (1) an individual holding a City elective office if the
contract must be approved by the individual, a board on which that individual serves, or a board
on which an appointee of that individual serves, (2) a candidate for the office held by such
individual, or (3) a committee controlled by such individual, at any time from the commencement
of negotiations for the contract until the later of either the termination of negotiations for such
contract or six months after the date the contract is approved. SFBGS acknowledges that the
foregoing restriction applies only if the confract or a combination or series of contracts approved
by the same‘individual or board in a fiScal year have atotal anticipated or actual value of $50,000
or more. SFBGS further acknowledges that the prohibition on contributions applies to each
prospective party to the contract; each member of SEBGS's board of directors, chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an '
ownership interest of more than twenty percent (20%) in SFBGS; any subcontractor listed in the
contract; and any committee that is sponsored or controlled by SFBGS. Additionally, SFBGS
acknowledges that SFBGS must inform each of the persons described in the preceding sentence
of the prohibitions contained in Section 1.126. SFBGS further agrees to prov1de to City the name
of the each person, entity or committee described above.

27.38. Public Transit Information. SFBGS shall establish and carry on during the
Term a program to encourage maximum use of public transportation by personnel of SFBGS ./
employed on the Premises, including, without limitation, the distribution to such employees of
written materials explaining the convenience and availability of public transportation facilities
adjacent or proximate to the Premises-and encouraging use of such facilities, all at SFBGS’s sole
expense.

27.39. Drug-Free Workplace. SFBGS acknowledges that pursuant to the Federal

Drug-Free Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a
controlled substance is prohibited on City premises. SFBGS agrees that any violation of this
prohibition by SFBGS, its Agents or assigns shall be deemed a material breach of this Lease.

27.40. Preservative-Treated Wood Containing Arsenic. As of July 1,2003, SFBGS
may not purchase preservative-treated wood products containing arsenic in the performance of
this Lease unless an exemption from the requirements of Environment Code Chapter 13is
obtained from the Department of Environment under Section 1304 of the Environment Code.

The term “preservative-treated wood containing arsenic” shall mean wood treated with a
preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, including,
but not limited to, chromated copper arsenate preservative, ammoniac copper zine arsenate
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preservative, or ammoniacal copper aréenate preservative. SFBGS may purchase preservative-
treated wood products on the list of environmentally preferable alternatives prepared and adopted
by the Department of Environment. This provision does not preclude SFBGS from purchasing
preservative-treated wood containing arsenic for saltwater immersion. The term “saltwater
immersion” shall mean a pressure-treated wood that is used for construction purposes or facﬂltles
that are pa:rtlally or totally immersed in saltwater.

. 27.41. Resource Efficiency. SFBGS acknowledges that the City and County of San
Francisco has enacted San Francisco Environment Code Sections 700 to 707 relating to resource-
efficient buildings and resource-efficient pilot projects. SFBGS hereby agrees that it shall
comply with all applicable provisions of such code sections.

27.42. Food Service Waste Reduction Requirements. SFBGS agrees to comply fully
with and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as set
forth in San Francisco Environment Code Chapter 16, including the remedies provided, and ~~ '
implementing guidelines and rules. The provisions of Chapter 16 are incorporated herein by
reference and made a part of this Lease as though fully set forth. This provision is a material term
of this Lease. By entering into this Lease, SFBGS agrees that if it breaches this provision, City
will suffer actual damages that will be impractical or extremely difficult to determine; further,
SFBGS agrees that the sum of $100 liquidated damages for the first breach, $200 liquidated -
damages for the second breach in the same year, and $500 liquidated damages for subsequent
breaches in the same year is a reasonable estimate of the damage that City will incur based on the
violation, established in light of the circumstances existing at the time this Lease was made. Such
amount shall not be considered a penalty, but rather agreed monetary damages sustained by City
because of SFBGS's failure to comply with this provision. :

27.43. Ne Smoking in City Parks. SFBGS agrees to comply with Section 1009.81 of
the San Francisco Health Code, which provides: “Smoking isprohibited on any unenclosed area
of property in the City and County of San Francisco that is open to the public and under the
Jjurisdiction of the Recreation and Park Commission or any other City department if the property
is a park, square, garden, sport or playing field, pier, or other property used for recreational
purposes, or a farmers' market.”

27.44. Prohibition of the Sale of Lottery Tickets. The seﬂmg of any lottery tickets on
the Premises is expressly prohibited.

27.45. Grafﬁﬁ Removal. Grafﬁti is detrimental to the health, safety and welfare of the
community in that it promotes a perception in the community that the laws protecting public and
private property can be disregarded with impunity. This perception fosters a sense of disrespect of
the law that results in an increase in crime; degrades the community and leads to urban blight; is
detrimental to property values, business opportunities and the enjoyment of life; is inconsistent
with the City’s property maintenance goals and aesthetic standards; and results in additional
graffiti and in other properties becoming the target of graffiti unless it is quickly removed from
public and private property. Graffiti results in visual pollution and is a public nuisance. Graffiti
must be abated as quickly as possible to avoid detrimental impacts on the City and County and its
residents, and to prevent the further spread of graffiti. City shall remove all graffiti from the
Premises within forty eight (48) hours of the earlier of SFBGS's (a) discovery and notification of
the graffiti to City or (b) receipt of notification of the graffiti from the Department of Public
Works. The term “graffiti” means any inscription, word, figure, marking or design that is affixed,
marked, etched, scratched, drawn or painted on any building, structure, fixture or other
improvement, whether permanent or temporary, including by way of example only and without
* limitation, signs, banners, billboards and fencing surrounding construction sites, whether public
or private, without the consent of the owner of the property or the owner’s authorized agent, and
2686
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which is visible from the public right-of-way. “Graffiti” shall not include: (1) any sign or banner -
that is authorized by, and in compliance with, the applicable requirements of the San Francisco
Public Works Code, the San Francisco Planning Code or the San Francisco Building Code; or (2)
any mural or other painting or marking on the property that is protected as a work of fine art
under the California Art Preservation Act (California Civil Code Sections 987 et seq.) or as a
work of visual art under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.).
Any failure of Lessee to comply with this Section of this Lease shall constltute an Event of
Default-of this Lease, subj ect to Section 18.1 above

27.46. No Regularly—Scheduled Food Trucks. There shall be no regularly—soheduled
food trucks inside the Bota.mcal Garden. . } . _

28. QUALITY OF SERVICES AND PRODUCTS OFFERED '

 SFBGS hereby agrees that any food and refreshments offered for sale hereunder, if any,
shall be of good quality and that the servicé shall be prompt, clean, courteous, and efficient.
'Department shall have the right to raise reasonable objections to the quality of the food,
- beverages, and service(s) provided and SFBGS shall have the obligation to address those
objections by modifying the causes of those objections until con’eoted to the satisfaction of the
Department.

29. PARTICIPATION IN CITY CUSTOMER SATISFACTION PROGRAM

'SFBGS hereby agrees to partieipate in any customer satisf: action program developed by
the City, provided that the participation requirements of the Customer Satisfaction Program shall
be reasonable.

30: SIGNS AND"ADVERTISING

SEFBGS hereby agrees not to erect or maintain, nor permit to be erected or maintained, -
' upon any part of the Premises, any signs without obtaining the Garden Director's written consent
in advance.

31. SUSTAINABLE FOODS

- Sustainable foods are those which, through their production, putchase, and consumption,
enhance the health of the environment, producers and consumers through one or more of these
methods: growing, processing and distributing locally; using low or no synthetic agricultural
" chemicals; fairly trading with developing countries; meeting animal welfare standards; processing
minimally; no genetic modification; no unnecessary antibiotics; and no added growth hormones.

SFBGS shall use commercially reasonable efforts to incorporate sustainable food
concepts into everyday operations of any food related business on the Premises. City encourages
SFBGS to source sustainable foods by buying certified and/or locally produced food products.
Acceptable sustainability certifications are limited to organic certification under the National
Organic Standards Act (“USDA Organic), Fair Trade certification, Protected Harvest certification,
Food Alliance certification, Rainforest Alliance certification, Certified Humanely Raised and
Handled certification, American Humane certification, Marine Stewardship Council certification,
and Salmon-Safe certification. Sustainability-related product claims that are acceptable under
this clause include “grass-fed” claims, “not treated with artificial growth hormones (RBGH)”
claims,” produced without the nontherapeutic use of antibiotics” claims, and “raised without
added hormones/no hormones added” claims. '

Locally produced food products are produced within 200 miles of San Francisco
including the following counties in the North Coast, Central Coast, Sacramento and San Joaquin
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Valleys: Alameda, Amador, Butte, Calaveras, Colusa, Contra Costa, El Dorado, Fresno, Glenn, - _,j__.“vi

Kern, Kings, Lake, Madera, Marin, Mariposa, Mendocino, Merced, Monterey, Napa, Nevada,
Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara,
Santa Cruz, Sierra, Solano, Sonoma, Stanislaus, Sutter, Tehama, Tulare, Tuolumne, Yolo, and

Yuba counties.

SFBGS shall also provide an annual report on each anniversary date of this Lease
outlming how SFBGS incorporated these sustainable food concepts into everyday operations of
any food and beverage concession and how SFBGS informed customers.and the youth employed
by SEBGS, if any, regarding sustainable foods. This report shall include the percentage of total
sales that were products certified as sustainably produced. , ,

[No further text this page.]
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NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS
LEASE, LESSEE ACKNOWLEDGES AND AGREES THAT NO OFFICER OR
EMPLOYEE OF CITY HAS AUTHORITY TO COMNMIT CITY HERETO UNLESS AND
UNTIL AN ORDINANCE OF CITY'S BOARD OF SUPERVISORS SHALL HAVE BEEN

- DULY ENACTED APPROVING THIS LEASE AND AUTHORIZING THE
TRANSACTIONS CONTEMPLATED HEREBY, WHICH ORDINANCE SHALL THEN
BE DULY APPROVED BY THE CITY’S MAYOR. THEREFORE, ANY OBLIGATIONS
OR LIABILITIES OF CITY HEREUNDER ARE CONTINGENT UPON ENACTMENT
OF SUCH AN ORDINANCE AND THE APPROVAL THEREOF BY THE MAYOR, AND
THIS LEASE SHALL BE NULL AND VOID UNLESS CITY'S MAYOR AND THE .
BOARD G¥ SUPERVISORS APPROVE THIS LEASE, IN THEIR RESPECTIVE SOLE
AND ABSOLUTE DISCRETION, AND IN ACCORDANCE WITH ALL APPLICABLE
LAWS. APPROVAL OF THIS LEASE BY ANY DEPARTMENT, COMMISSION OR
AGENCY OF CITY SHALL NOT BE DEEMED TO IMPLY THAT SUCH ORDINANCE
WILL BE ENACTED, NOR WILL ANY SUCH APPROVAL CREATE ANY BINDING
OBLIGATIONS ON CITY.

- City and SFBGS have executed this Lease as of the date first written above.

SEBGS:

SAN FRANCISCO BOTANICAL GARDEN SOCIETY
AT STRYBING ARBORETUM, »

a California nonprofit public benefit corporation

By: ;&m») Q/\,u KZUMJ\SYM *?;L‘}b

Executive Director

CITY:
CITY AND COUNTY OF SAN FRANCISCO,
a munlcmal corpora’ﬂon

By:

PHILIP A. GINSBURG
General Manager
Recreation and Park Department

APPROVED BY
RECREATION AND PARK COlV[MISSION
PURSUANT TO RESOLUTION NO. DATED:

Margaret McArthur, Commission Liaison

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By

Anita L. Wood, Deputy City Attorney _
‘ 2689
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EXHIBIT A- DEPICTION OF BOTANICAL GARDENS

City and County of San Fran'cisco‘ |

Beginning at a point on the northeast corner of Nineteenth Avenue and Lincoln Way:
thence running easterly along the south boundary of Golden Gate Park to the westerly
line of the Ninth Avenue entrance to the Park; thence running northerly along the new
westerly line of the new Ninth Avenue drive to the intersection of the said westerly line
of the new Ninth Avenue drive with the southerly line of Middle Drive; thence westerly
along the southerly line of the South Drive [renamed Martin Luther ng, Jr. Drive] to
the easterly line of the Cross-Over Drive; thence southerly and along the easterly line of

Cross-Owver Drive to the point of begmmng
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EXHIBIT B- DEPICTION OF PREMISES

EXHIBIT B-1 - OFFICE AND LIBRARY SPACE LOCATIONS
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EXHIBIT B-2 - HORTICULTURAL

PREMISES
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F;}G}]BIT B-3 — NURSERY PREMISES ' _ -

NURSERY: CENTER FOR SUSTAINABLE GARDENING
SAN FRANCISCO BOTANICAL GARDEN AT STRYBING AREORETUM ) Tupezni2

¢
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EXHIBIT C

FORM OF VOLUNTEER RELEASE

PROJECT SITE:
DATE:
GROUP NAME:
HOLD HARMLESS AGrREEMENT

In consideration for being granted permission to work as a volunteer, I, the under51gned
shall protect, hold free and harmless, defend and indemnify the City and County of San
Francisco including its agents from any and all claims of any kind and from all liability,
penalties, costs, losses, damages, expenses, claims, or judgements (including attorney’s
fees) resulting from injury, death, or damage to visitor, third parties, myself or other
volunteers, or property of any kind, which injury; death or damage arises out of or is in
any way connected to the volunteer work assignment.

Name(Print) Signature Date
Name(Print) Signature ' N Date
Name(Print) Signature Date
Name(Print) ’ Signature - ~ Date
Name(Print) Signature Date
Name(Print) Signature Date.
Neame(Print) ' Signature Date .
Name(Print) ' Signature 7 Date
‘Name(Print) Signature : . Date
- Name(Print) - Signature ' Date
Name(Print) . Signature Date
Name(Print) Signature Date
Name(Print) Signature Date
2694
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EXHIBIT D

RULES AND REGULATIONS

Please see followmg‘]jﬂk for San Francisco Recreation and Park Department Park Code:

http://library.municode.com/index.aspx?clientld=14138&stateld=>5 &stateName=California
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EXHIBIT E

ALLOCATION AND DISTRIBUTION OF ADMISSIONS RECEIPTS

Fees paid for admission to the Botanical Garden pursuant to Section 6.11 of the Lease
(“Admission Receipts”) shall be solely for the benefit of the Botanical Garden and shall be
allocated and distributed pursuant to the terms of Article 7 of the Lease and this Exhibit E. Itis
understood and agreed by the Parties that the charging of admissions to the Botanical Garden, the
rate of such admissions and the terms of such allocation are subject to amendment by action of
City’s Board of Supervisors, in its sole discretion at any time, and in the event of such an
amendment Article 7 of the Lease and this EXhlblt E shall be revised to the extent required to

reﬂeot such amendment.

1. Allocation. Admission Receipts shall be allocated and paid out on a monthly
basis as described below :

(a) Admission Receipts shall first be used to reimburse SEBGS for its

approved “Authorized Collection Expenses” during such period. As used in this Exhibit E,
“Authorized Collection Expenses” means all costs and expenses incurred by SFBGS in
connection with its collection of Admission Receipts, including, without limitation, personnel
costs, rent or related fees for equipment, telephone ard data charges, office supplies, training, -
visitor maps and publications, and advertising and publicity costs in connection with the

" collection of Admissions Receipts. “Authorized Collection Expenses” shall not include capital
expenses; penalties, late charges or interest on any late payments, or taxes or other amounts
withheld fromrwages or salaries which have not actually been paid by SFBGS durlng the month

for which reimbursement is being made.

: ) Secondly, following the payment of the amounts specified in
Paragraph 1(a) above, the Admissions Receipts shall be paid to the Department until the
Department has received an aggregate amount of $250,000 per Fiscal Year pursuant to this
Paragraph 1(b) (such amount subject to adjustment as provided in Paragraph 1(f) below) (the
“Annual RPD Allocation Cap™); provided, however, that before the allocation is used for any
other Botanical Garden purpose, the Department shall use such allocation to fund three (3)
gardeners who are dedicated solely to the care and maintenance of the Botanical Garden.

: (©) Thirdly, following the payment of the amounts specified in
. Paragraphs 1(a) and 1(b) above, the Admissions Receipts shall be paid to SFBGS until the
remaining approved direct out-of-pocket expenses incurred by SFBGS in the first-year of the
Admissions program ending June 30, 2011, have been reimbursed. The Parties agree that this
amount, as of June 30, 2011, was $86, 620 of which $11,000 was reimbursed by City by check

dated August 23,20 12

(@ Fourthly, following the payment of the amounts specified in
Paragraphs 1(a), 1(b) and 1(c) above, the Admission Receipts shall be paid to SFBGS until
SFBGS has received an aggregate of $250,000 per Fiscal Year pursuant to this Paragraph 1(d)
(such amount subject to adjustment as provided in Paragraph 1(f) below) (the “Annual SFBGS
Allocation Cap™). SFBGS shall expend Admissions Receipts received pursuant to this Paragraph
1(d) for its “Education and Community Outreach Expenditures.” As used in this Exhibit E,
+ “Bducation and Community Outreach Expenditures” means costs and expenses incurred by
SFBGS for education, community cutreach, public programs and other initiatives agreed upon by
SFBGS and the Garden Director and approved in writing by the Garden Director. “Education and
Community Outreach Expenditures” may include, without limitation, costs and expenses for
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implementation of free days for the general public, organization and management of volunteer
and docent programs, organization and implementation of programs for seniors and school groups,
administration of 2 community education program providing related classes and activities for
minimal or no cost, and operation of the Library and Bookstore, including ordering and stocking
books. Then, '

(e) Finally, following the payment of the amounts specified in

~ Paragraphs 1(a), 1(b), 1(c) and 1(d) above, the balance of Admission Receipts shall be paid into
the “Botanical Garden Improvement Fund,” which will be maintained by City without charge and
shall not be commingled with other City funds. Any interest accruing on the funds in the
Botanical Garden Improvement Fund shall be added to the Botanical Garden Improvement Fund.
Expenditures from the Botanical Garden Improvement Fund shall be used by City and SFBGS
only for the payment of costs and expenses for maintenance, renovation and improvement of the
Botanical Garden and shall not be used for any other purpose unless the Parties otherwise agree in
writing. Bxpenditures from the Botanical Garden Improvement Fund are intended to enhance the
Botanical Garden and not to replace traditional sources or levels of City funding. Expenditures
from the Botanical Garden Improvement Fund must be agreed upon by the Garden Director and
Executive Director and are subject to approval by the General Manager.

(§  The Annual RPD Allocation Cap and the Annual SFBGS Allocation Cap
shall each be subject to adjustment every five years beginning with July 1 of the Fiscal Year that
is five (5) years after the year of the Commencement Date (e.g., July 1, 2018 if the
Commencement Date is in 2013), and on July 1 of every five (5) years thereafter (each
adjustment, an “Allocation Adjustment” and each date of adjustment, an “Allocation Adjustment -
Date). The Annual RPD Allocation Cap and the Annual SFBGS Allocation Cap shall each be
adjusted to the lesser of the amount resulting from the followingformulas (x) and<(y), provided
that in no event shall the Annual RPD Allocation Cap or the Annual SFBGS 4Allocation Cap on or
after the Adjustment Date be.less than the amount in effect-immediately prior to the Adjustment
Date: - ‘

x CPIFormula. The Adjustment Index shall be compared with the
Base Index. If the Adjustment Index has increased over the Base Index, then the Annual
RPD Allocation Cap and the Annual SFBGS Allocation Cap on and after such
Adjustment Date shall each be set by multiplying the then-current Annual RPD
Allocation Cap and the Annual SFBGS Allocation Cap by a fraction, the numerator of
which is the Adjustment Index and the denominator of which is the Base Index.

) 3% Per Annum Increase. The Annual RPD Allocation Cap and
the Annual SFBGS Allocation Cap shall each be adjusted by applying a three percent
(3%) increase in such amount, to be compounded anmually as of July 1 for each of the
five years preceding the Allocation Adjustment Date.

' Notwiﬂﬁtanding the foregoing,

(i) with respect to any Fiscal Year as to which the aggregate amount of
Admission Receipts available for distribution pursuant to Paragraphs 1(b) and 1(d) above
(after deduction of any amount payable with respect to such Fiscal Year pursuant to ‘
Paragraph 1(c)) is $500,000 or less, no Allocation Adjustment will apply with respect to ‘"
such Fiscal Year, and _ _

(i) with respect to aﬁy Fiscal Year as to which the aggregate amount of
Admission Receipts available for distribution pursuant to Paragraphs 1(b) and 1(d) above
(after deduction of any amount payable with respect to such Fiscal Year pursuant to '
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Paragraph 1(c)) exceeds $500,000 but is less than the amount needed to distribute the
fully-adjusted Allocation Amount to the Department and SFBGS pursuant to Paragraphs
1(b) and 1(d) above, the Allocation Adjustment shall be reduced pro rata so that the same
amount is distributed to each Party under Paragraph 1(b) above and Paragraph 1(d) above.

2. Admission Account. SFBGS shall establish, fund and maintain a bank account
for the deposit of Admission Receipts (the “Admission Account”) with a depository institution -
reasonably acceptable to City in accordance with Section 7.5 of the Lease. SFBGS will use the
Admission Account for all Admission Receipts prior to disbursement to City as required under
this Lease. Auny interest accruing on the funds in the Admission Account shall be added to the
Admission Account. Funds from the Admission Account shall not be commingled with other
funds. SEBGS shall cause each person who has authority to withdraw or transfer funds from the
Admission Account to be bonded or otherwise insured. The Admission Account shall be subject
to a mutually-agreed control agreement pursuant to which City will be granted a perfected
security interest therein. Upon the occurrence of either an Event of Default, or the expiration or
earlier termination of this Lease, Clty shall have the immediate right of possession of the funds in

" Admission Account.

3..  Distributions.

(a) ~ On or before the thirtieth (30th) day following its receipt of a Monthly
Admission Receipts Statement, City shall pay to SFBGS via check the amount of its Authorized
Collection Expenses for such month.

(b) Once City has received the amounts.specified in Paragraph 1(b) above in
any given Fiscal Year, City shall begin to pay to SFBGS the amo"nts described in Paragraphs 1(c)
and 1(d), and to the Botanical Garden Improvement Fund the amounts described :
Paragraph 1(e), such paymentsto be made on a monthly basisand-on or before the thirtieth (30™)

day following City’s receipt of the applicable Monthly Admissions Reeeipts Staterent.

(c) In the event this Lease terminates during any given month, (i) payment
of Admission Receipts to City for that portion of the month during which SFBGS was in .
occupancy of the Premises shall be determined and reported by SFBGS to City within twenty (20)
days after SFBGS ceasés to collect Admission Receipts on the Premises, and (i) SFBGS’s and
City’s payment obligations under this Exhibit E shall remain in effect

4, Annual True-Up. In the event that the payments made by SFBGS and City in
respect of Admission Receipts and Authorized Collection Expenses during the Fiscal Year
described by an Annual Admission Receipts Report have not been properly made in accordance
with this Exhibit E, City and/or SFBGS, as the case may be, shall make payments to each other,
or the Botanical Garden Improvement Fund, as appropriate, so as to properly allocate the
Admissions Receipts for such Fiscal Year. Such payments shall be made within thirty (30) days
of City’s receipt of such Annual Admission Receipts Statement.
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_ Edwin M. Lee, Mayor
Philip A. Ginsburg, General Manager

June 14, 2013

Ms. Angela Calvillp

Clerk of the Board of Supervisors
City Hall, Room 244

1 Carlton B. Goodlett Place

San Francisco, CA 94102

Re:  Report to Board of Supervisors on the San Francisco Botanical Garden

Dear Madam Clerk:

Per Park Code Section 12.46 (d) please find a report from the Recreation and Park Department
detailing admissions, revenue and expense for the San Francisco Botanical Garden for fiscal

years *10—"11,°11 —"12 and *12 —"13 to date.

If you have any questions regarding this information, please contact Katie Petrucione, the
department’s Director of Administration arid Finance, at 415.831.2703.

Sincgrely, w/\ '
1jl#g)‘gmsburg :

General Manager
cc: Supervisor Mark Farrell
~ Supervisor Eric Mar
Supervisor John Avalos

Supervisor London Breed
Supervisor Scott Weiner
Victor Young, Clerk of the Budget and Finance Committee.

Mclaren Lodgs in Galden Gate Park | 501 Stenyen Sireet’ | San Fraodscs, CA94117 | PHONE: (415) 6312700 | WEB: sherparkarg
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- Edwin M. Lee, Mayor
Philip A. Ginsburg, General Manager

- 1. Attendance Figures for S.F. Residents, Members of S.F. Botanical Garden Society
and N on—Saq Francisco Residents.

SF Resident Visitation ' SFBGS Member Visitation -

. | FY 10-11 | FY 11-12 | FY 12-13 FY 10-11 | FY 11-12 | FY 1213
July | 12,631 13210 | | July 446 528
August - 11,735 10,645 10,697 August - 240 390 408
September = 15,477 11,979 12,106 September - 383 479 - 491
Ociober 11,902 12,658 10,221 | | October 303 402 408
November 11,307 9,179 8,643 | | November 335 341 327
December 7,298 9432 - 6,238 December 300 357 336
Jannary 11,215 10,478 8,725 January 356 . 371 376

‘| February 10,889 12,127 11,980 February 386 505 380
March 5796 11,040 12,981 | | March . 206 478, 466
April 14,376 16,962 13,182 | | April 414 555 370
May 12,486 12,968 12,496 | | May 417 521 391
June 12,485 - 14,659 | June 405 564
Youth Ed 9,721 10,464 5950 | | Total 3,745 5,409 4,481
Totai 134,687 155222 130,429 '

Non Resident Visitation '
FY 10-11 | FY 11-12 | FY 12-13
July - ' 8,955 13,441
August - 6,448 8,239 10,079 |.
September 6,608 7,548 9,045
October - 4,569 6,538 7,044
November 3,852 4,112 5,467
December 3,356 4,050 4,505
January 4,244 3,729 4,742
February - 4,809 5,368 7.386
March 5,057 5636 10,145
April 8,781 9,973 10,676
May 9,454 10,893 12,737,
June - 8,096 10,712
Youth Ed 269 383 387
Total 65,543 86,136 95,654

Attendance tracked from 8/7/10, the date the program began. FY 12-13 attendance is through
May 31, 2013. Member visitation is included in resident and non resident figures.
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2. Department Capital Improvements and Operating Costs of the Botanical Garden

RPD Capital :
. Project Des cription

FY 10-11 0|n/a '
FY 11-12 0| n/a -
FY 12-13 | $20,115 | Entryway landscape and signage improvements
- RPD Operating Costs ,

| ' FY 10-11 | FY 11-12 | FY 1213
Salaries 866,828 871,591 869,450
Fringe Benefits 364,068 392,216 382,558
Overhead 388,433 413,626 420,114 |
Materials and Supplies 12,290 12,290 12,290
Facility Maintenance $176,000 | $176,000 176,000
Total Budget $1,419,186 | $1,853,433 | $1,860,412

3. Capital Improvements and Operating Costs Incurred by the Department and S.F.
Botanical Garden Society Associated with the Collection of All Fees ' "

RPD Cuapital

Project Description
FY 10-11 | $75,790 | Purchase and installation of ticket kiosks
FY 11-12 0 | n/a -
FY 12-13 $1,200 | Installation of awnings to shade kiosks
RPD Operating Costs _ , _,
' , FY 10-11 | FY 11-12 | FY 12-13
‘ Reimbursement of SFBGS Fee Collection Expenses | $147,239* | $204,836 | $217,300

*Total SFBGS costs in FY 10-11 were $214,550. RPD is reimbursing the dutstanding FY
10-11 costs, in the amount of $80,718, over time. The current outstanding balance is

$69,718.

4. Revenue from Non-Resident Fee by a.) Point of Sale Gate Tickets and b.) Actual
Attendance from Packaged Sales with other Park Sites and Revenue from All Other

Fees

FY 12-13
$557,862*

FY10-11 | FY 11-12
$387,123 | $518,936

l Total Revenue Collected

*FY 12 — 13 revenue is actual through May 31, 2013. Total year end revenue is estimated
to be $621,855. : : '

Point of sale gate tickets are the only source of revenue at the Botanical Garden.
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S. Number of Botanical Garden Society Members

| FY 10-11 | FY 11-12_

FY 12-13

SFBGS Members (Houscholds) | 3,017

2,846

3,152

6. Gifts, Donations and Services In-Kind Received by the Department and the
Botanical Garden Society for the Botanical Garden

Gifts and Donations to the Recreation and Park Department from SF Boz‘anzcal

Garden S ociety
- . FY 10-11 | FY 11-12 | FY 12-13
Funding for 11th Botanical Garden Gardener $71,116 $71,116 $71,116
In-Kind Support: Curatorial, Nursery and Plant ,
Collection Management : $512,826 | $573,504 $440,845
In-Kind Support: Garden Improvéments -$250,813 |  $283,264 $117,822
Nursery - Center for Sustainable Gardenmg
Capital Campaign _ $340,984 $462.670 $385,810
In-Kind Support: Youth Education $183,989 | $210,429 $180,869
In-Kind Support: Volunteer Management, Docent
Program, Classes and Public Programs $236,800 | $189,351 $129,572
In-Kind Suppori: Helen Crecker Russell Library : .
of Horticulture , _ $138,093 | $196412| - $176,661
In Kind Support: Bookstore . $134,279 | $128,613 |  $119,830
In Kind Suppoert: Outreach and Communications $88,869 | $119,436 $207,921
Total ' $1,866,653 | $2,163,679 | $1,759,330*
- | FY 10-11 | FY 11-12 [ FY 1213 |
| SFBGS Volunteer Hours 36205 36118] 37,773 |

*FY 12— 13 gifts, donations and volunteer hours are actual through April 30, 2013.

Gifts and Donations to ST Botanical Garden Society -

FY 10-11 | FY11-12 | FY12-13 |
Cash $2,537,819 | $2,253,969 | $1,803,604
In-Kind $49,260 | $94,997 $12,839
_Total $2,587,088 | $2,348,966 | $1,816,443*

*FY 12 — 13 gifts and donations are actual thrdugh May 31,2013.
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|30 5§37

ois and Organizations Served by San Francisco Botanical Garden Youth Education Pro;

6/1/2010 - 5/31/2013 -

San Francisco Public Schools

EFlementary and K-8

Alamo

|Alice Fong Yu

Alvarado

Argonne

Bessie Carmichael/FEC

Bret Harte

Bryant

Buena Vista

Cesar Chavez

Chinese Immersion School

Claire Lilienthal

Clarendon

Cleveland

Commodore Sloat

Community Home Based Education

Creative Arts Charter.

Daniel Webster -

Dianne Feinstein E'Iementary

Dr. Charles Drew

Dr. William Cobb.

E.R.Taylor

Edison Charter

El Dorado

Francis Scott Key

Fairmount

Frank McCoppin

George Wa-shingtdn Carver

-|Gartfield

George Moscone

George Peabody

Glen Park

Gordon Lau

Grattan

Guadalupe

Harvey Milk Civil Rights

Hillcrest
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San Francisco Private Schools

Cathedral School for Boys

1Convent of the Sacred Heart -

Cornerstone Academy

|French American International School ‘

Holy Name

KZV Armenian

Live Oak

Lycee Francais La Perouse

Pacific Primary

Playhouse Nursery

San Francisco Friends

St..Anne School

St. Gabriel

St. james

St. John of San Francisco Orthcdex Academy
St. Paul's

St. Philip

St. Thomas More

St. Vincent de Paul

. |Stuart Hall for Boys

The Hamiin School

West Portal Lutheran K-3

Wah Mei Pre-K

Zion Day

Child Development Centers

Bryant '

Commodore Stockton

Excelsior Monroe

Francis Scott Key

FEC Galing Bata at Bessie Carmichael

Grattan

Hillcrest Afterschool
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Salvation Army SF Korean Corps

Stonestown Family YMICA

Telegraph Hill Neighborhood Center

Up On Top Afterschool

| Willie Mays Boys and Girls Club
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MEMORANDUM OF AGREEMENT
(Strybing Arboretum)

THIS MEMORANDUM OF AGREEMENT (this “Agreement”) dated to be effective as
of March 1, 2002, 1s by and between the CITY AND COUNTY OF SAN FRANCISCO, a
municipal corporation, (“City”), acting by and through the San Francisco Recreation and Park
Comuiission {the “Commission”), and the STRYBING ARBORETUM SOCIETY, a California
non-profit public beriefit corporation (“SAST). ‘

THIS AGREEMENT IS MADE WITH REFERENCE TO THE FOLLOWING FACTS
AND CTRCUMSTANCES: : - o

‘ A The City owns the Strybing Arboretum & Botanical Gardens located in Golden
Gate Park in San Francisco and any and all improvements located thereon, as such area and
improvements may be modified, expanded or revised from time fo time (collectively, the
“Gardens™). The City also owns any and all intangible personal property used in the ownership,
use or operation of the-Gardens, including witheut Hmitation the rightto use and control any
trade name, trademark or propristary plant germplasm: used or developed in connection with the
Gardens, except as otherwise provided in Seetion A.6 below with respect to certain infellectual
property rights which SAS may now or hereafter own exclusively. The Commissien has
jurisdiction over the Gardens and is responsible, through the. City’s Recreation and Park
Department (the “Department”), for its operation and management. The Gardens is a 55-acre
lving museum of more than 8,000 plant varieties, and Is a treastre for the residents of San
" Francisco and the Bay Area as well as for visitors from around the world. For 60 years, the
distinctive beauty and extraordinary divessity of collections found at the Gardens have aftracted
international attention, including being named as one of the 100 best public or private gardens in
North America. ' - : L

- B. SAS is a non-profit 501{c)(3} corporation devoted to support, promote, and
enhance the use, appreciation and stafure of the Gardens. SAS has pI‘OVidEd invaldable and
essential support and assistance to the City in the management and operation of the Gardens for
.the'p.ast 46 years, including the eonstruction and donation of the Helen Crocker Russell Library
Building (the “Library”), management and operation of the Library and a beokstore, funding a
special area plan for the Gardens as part of the Golden Gate Park Master Plar, ongoing.
educational and visitors programs, visitor publications, and fundraising to support the Gardens.,
In addition, as aresponse [0 a lack of City funding, SAS has employed a plant collections
~ manager (the "SAS Collections Manager*} to provide essential services to the Gardens. The
Department and Commission recognize and applaud SAS’ invaluable support of the, Gardens and
wish to encourage and promote the on-going beneficial rel ationship between the Gardens and |
SAS. ' ' Co ‘
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C. The Department, Commission and SAS recognize that San Francisco's unique
botanical gardens inspire visitors with the extraordinary diversity of rare and unusual plants that
can be grown in coastal California. Through its programs and displays the Gardens celebrate the
bond between people and plants, and instill a deeper understanding of the necessity fo conserve '
Earth's biological diversity. Consistent therewith, the mission of the Gardens is Io create, sustain
and interpret a distinct, documented collection of Mediterranean, mild temperate and tropical
cloud-forest plants displayed in designed gardens and habitats, and to provide a place of
exceptional beauty and natural sanctuary. The mission of SAS is to create a community to
actively support the Gardens with fundraising, promotion and advocacy, and to provide
outstanding botanical, horticultural and environmental education opportunities for people of all
ages.

- D. The Department and SAS recognize the need for increased collaboration and
support 1o meet the challenges and opportunities of creating world-class botanical gardens for the
21% century. The parties desire to build upon their long-standing successful relationship, and
enter into this Agreement as a means to provide a cooperative management and operations
structire for the Gardens in order to realize their shared goal of creating one of the wotld’s
outstanding public botanical gardens, representing San Francisco’s horticulnural heritage as well
as diverse collections from around the world, and to evidence their commitment to increase
levels of private and public financial support and resources to support such goal. Leadership for
the Gardens will be enhanced by providing (i) a clear management structure in which both the
Department and SAS participate, and (i) a means of attracting greater financial support in order
to implement the special area plan for the Gardeus. : '

E Tn connection with SAS” ongoing relationship with the Gardens, SAS will lease
certain office space in the San Francisco Connty Fair Building {the “Building™) for administrative
purposes. SAS also desires to lease and continue to operate the Helen Crocker Russell Library,
to access and utilize horticultural space int the Gardens (as it may be modified, expanded or |
revised from time to time) and in the main greenhouse ("Greenhouse™), lath house and container
growing ground, and to utilize space in the Building for educational seminars, receptions,

‘lectures and other special events in accordance with the terms and conditions of the Lease (as -

- defined in Section C.1, below) and the City's standard permitting procedures. Such areas tobe

leased by SAS and located in the Gardens (including space in the Building, Library, bookstare,
Greephouse and horticultural areas of the Gardens) are more particularty defined in the Lease as
the “Premises”. Any and all references in this Agreement to “Premises” shall have the meaning
ascribed thereto in the Lease, as the sarne may be amended or modified from time to time.

F. The Department is willing to agree to such Lease and the use by SAS of the
Premises and has determined-that such agreements are in the public interest by enabling SAS to
perform services in furtherance of the public purposes of the Gardens and facilitating SAS’
efforts to raise private funds to help angment City funding for the Gardens.
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G.  The Department and SAS desire toset forth their understanding of the cooper.
management and operations structure of the Gardens, the essential terms and conditions relating
to SAS’ use and lease of City owned buildings, and to express their mutual support for the
encieavors described herein. .

ACCORDINGLY, the Department and SAS agree and express their intent to act and
cooperate as follows:

A. - MANAGEMENT STRUCTURE

L. Term of Agreement. This Agreement shall bécome effective upon full
* execution and delivery hereof and approval of this Agreement by the City
in accordance with applicable Laws (as defined in Section G.13. below}.
(the “Effective Date™) and shall expire as of the earlier of two (2) years
after the. Effective Date, or such earlier date as of which this Agreement
* terminates in accordance with its terms (the "Initial Expiraticn Date").

The period from the Effective Date until the Initial Expiration Date shall
be referred to herein as the “Term.” In the event this Agreement is
extended, the Term shall include the Extension Term, subject however to
any termination rights set forth in this Agreement. Provided that no-event
of default by SAS has occurred under the Lease (defined in Section C.1-
below) which remains uncured beyond any applicable cure period, and that
such Lease remains in full force and effect, SAS shall have a one-time
option ("Extension Option™) to extend the term of this Agreement for an
additional seven (7) year period (the “Extension Term™) commencing on
the Initial Expiration Date. SAS may exercise the Extension Option by
providing written notice to City of its ntent no sooner ‘than 360 days but
not less than 180 days prior to theInitial Expiration Date (the “Extension
Deadline™), provided that if SAS has not exercised the Extension Option
as of the Extension Deadline, the City thereafter shall provide to SAS
written notice of the Extension Deadline (the “Reminder Notice™), and
SAS shall have an additional ten {10) business day time period from the
date it receives such Reminder Notice in which to provide written notice
to City as to whether or not SAS elects to exercise the Extension Option.
In the event SAS does not provide such written notice to City within said
additional ten (10)-business day period, then SAS shall be deemed to have
elected not to exercise the Extension Option, and the Extension Option
shall be null and void. Notwithstanding anything to the contrary contained
herein, the Extension Option shall remain subject however to the right of
SAS or the City to terminate the Agreement, in their respective reasonable
discretion, effective as of the Initial Expiration Date upon providing not
less than 90 days’ and not more than 180 days' advance written notice to
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the other party prior to the Initial Expiration Date, and provided further

however, that the term shall not be extended beyond the date which is nine

(9) years after the Effective Date. -

General. , :

(2) The Department and SAS shall cooperatively manage the Gardens as
provided in this Section 2. The Department, in collaboration with SAS,
shall take the primary role in managing the following aspects of the ,
Gardens operations: strategic and master site planning, plant collections
development, plant collections documentation, signage, and renovations
and maintenance of the Gardens, the Building, the Library, bookstore and
ancillary structures pursuant to written standards established by the

‘Departrnent, as may be modified or amended from time to time by the

Department in its sole discretion (“Department’s Primary ,
Responsibilities”). SAS, in collaboration with the Department, shall take
the primary role in managing the following aspects of the Gardens
operations: visitor services, garden interpretation, educational :
progranming, commudity relations, marketing, special events, bookstore
management, volunteer progrém coordination and library operations
{“SAS" Primary Responsibilities™). The Department shall coordinate SAS
recreation and horticultural job training programs with its own programs.
The Department shall remain responsible for managing its-own activities
related to the Department's Primary Responsibilities, but shall consult with
SAS' executive director ("SAS Director) in the management of such
activities in the event that the Department's activities may have a material
iropact on SAS' activities. In addition, SAS shall remain responsible for
managing its own activities, including book and plant sales, fundraising,
and membership, but shall consult with the City’s Arboretum & Botanical
Gardens Director (the “SABG Director”) in the management of such.
activities in thie event that SAS’ activities may have a material impact on
the Department's activities.

(b) SAS shall comply with the Americans with Disabilities Act ("ADA").
Specifically, SAS must comply with ADA as if SAS were a public entity.
SAS shall not discriminate against persons with disabilities in the ‘
provision of services, benefits or activities provided under this Agreement,
and further agrees that any violation of this paragraph 2(b) on the part of
SAS, its employees, agents or assigns will constitute a material breach of
this Agreement. :

(¢} The Commission and the Department’s General Mahager (the
“General Manager”) shall designate the SABG Director and one (1) other

_ person to serve with the SAS Board of Trustees, provided that such

4
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members may not vote and may not be. the General Managert or a current
Commission inember. Both such designees may participate in such of the
SAS committees, as may be assigned by the chairperson of the SAS Board
of Trustees {"SAS Board Chair”).

Resolution of Disagreements. The SABG Director will consult with and
carefully consider the views of the SAS Director in his or her management
and operational decisions relating to the Department’s Primary '
Responsibilities. The SAS Director will consult with and carefully
consider the views of the SABG Director in his or her management and
operational decisions relating to SAS’ Primary Responsibilities. If the
SABG Director and the SAS Director are unable to reach agreement on an
issue relating to the Department’s Primary Responsibﬂitiés or SAS'
Primary Responsibilities, the Department’s Superintendent of Recreation
and Parks will consult with the SAS Board Chair, the SAS Director and
the SABG Director, and the General Manager will decide the issue. If the
SAS Board Chair does not agree with the outcome of such decision, the
parties will cooperate with each other to submit the dispute o an
independent mediator which is compliant with applicable contracting
requirements of the City (to be selected by unanimous consent of the
parties, which shall only be withheld on the basis of good faith concerns
about the independence, adequacy of expertise, or compliance with City
contracting requirements of the proposed mediator, and to be hired and -
paid for by SAS), who shall have ten (10} business days after the matter is
fully submitted to him or her to propose 2 non-binding settlemnent of the
dispute. Each party agrees to participate in good faith in the mediation and
to bear its own costs; provided, however SAS shall pay all other costs of
the mediation. If any party refuses, in its sole discretion, to accept the
proposed resolution of the mediator, it shall give prompt written notice of

‘such refusal to the other party, and the dispute shall be submitted to the

Commission. Final decision making authority on al} matters relating to

_operation and management of the Gardens shall rest with the Comumission.

SABG Director Vacancy. In the event that there is 2 vacancy in the
position of the SABG Director, the General Manager, in the General
Manager’s discretion, will establish a search committee to nominate a
SABG Director candidate to the General Manager, and the General
Manager will appoint at least two members to such search committee. The
SAS Board Chair will appoint one additional member of such search
comimittee for every two members appointed by the General Manager. All
other Department staff for the Gardens will be appointed throngh ordinary
City procedures. The parties acknowledge and agree that all employment
and discharge decisions and procedures shall be subject to all applicable

5
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Laws, including without limitation, any approvals by the Civil Service
Commission, if applicable. '

Plant Collections Manazer and Other Emplayess. Currently, due to the
Gardens’ funding shortfall, the SAS Collections Manager provides plant
collections documentation and associated functions for the Gardens. SAS
and the Commission agree that such functions would be better served by a
funded City position. The Department and SAS agree to work together to
fund a City staff position of plant collections manager for the Gardens.
While SAS continues to provide support for plant collections '
docurgentation for the Gardens, the SAS Collections Manager wiIl remain
. an employee of SAS, but will report to and be managed on a daily basis by
" the SABG Director. The SAS Director will selicit performance evaluation
* comments relating to the SAS Collections Manager's work plan and
performance from the SABG Director on at least an annual basis. The
SAS Director will consider sich cornments in setting an annual
collections-management work plan and giving his or her performance
evaluation of the SAS Collections Manager. In the gvent that the parties
hereto agree that it is desirable to provide for any additional City personnel’
related to the enhanced operation and/or maintenance of the Gardens, SAS
and the City each agrees to use its reasonable efforts to jointly seek
funding for such other positions. ' T

Department Intellectual Property and Goodwill. The parties hereto
recognize the goodwill associated with the Department, the Strybing
Arboretum & Botanical Gardens, and SAS. SAS and the Department
agree not to take any action detrimental to such goodwill, and SAS agrees
not to take any action which may confuse the public as to the owsership of
‘the Gardens. In effecting this provision, and in order to delineate and
protect each party’s intellectual property rights, the parties agree as
follows:

(a) Trademark/Copyright. SAS agrees not to infringe upon any n'ade}nark
or copyright now or hereafter owned by the Department. The Department
agrees not to infringe upon any trademark or copyright now or hereafter

owned by SAS. Any such infringement by cither party shall be treated as
an Event of Default under this Agreement. '

(b) Right of Review. The SABG Director shall have the right to review
" and approve in advance materials used for merchandising and ceriain of
SAS’ publications and membership or general mailings, including without
 limitation informational and educational brochures, newsletters,
solicitations, and fundraising campaign materials, In accordance with the

6
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review standards set forth in Exhibit C-1 attached hereto and incorporated
herein by teference. All print and web-based publications by SAS and the
Department also shall make clear that the Gardens are owned by the City
and cooperatively managed with SAS, through use of approved logos,
letterhead, or by other approved means, in accordance with the approved

~written terminology guide set forth in Exhibit C-2 attached hereto and

incorporated herein by reference. The SABG Director may establish
guidelines and procedures subject to the standards set forth in Exhibits C-1
and C-2 relating to approval of such materials and shall not unreasonably
withhold or delay his or her approval of such materials. If any such
material is not commented upon or approved by the SABG Director within
three (3) business days after receipt by the SABG Director, or such later
time frame as may be noted for such matter on Exhibit C-1 attached
hereto, it shall be deemed approved.

(c) Third Party Ihfringement Each pérty hereto shall have the right to
take whatever action it deemns necessary to protect the intellectual property

" to which it has exclusive ownership. With regard to any jointly owned

intellectual property, the Départment shall have the sole right to take any
action with regard to such property, provided that after the payment of any
and all costs or expenses incuzred by the City or the Department in
connection with such claim, SAS and the Pepartment shall share equally
in the remainder of any such recovery or compensation that may be
awarded. ' -

(d) Specified Properties. Exhibit C-3 sets forth properties upon which the
Parties have reached agreement. Each party agrees and warrants not to
take any action to exercise control over, or in any way undermine the -
other party’s rightful ownership of the properties as set forth in Exhibit C-
3. - ‘

SAS Indemmity. SAS, on behalf of itself and its successors and assigns,
shall indemnmnify, defend and hold harmless ("Indemunify”) City including,
but not limited to, all of its boards, commissions, departments, agencies
and other subdivisions, including, without limitation, the Commission and
all of its and their agents, employees, officers and contractors of suchparty
{“Agents,”} and their resPective heirs, legal representatives, successors and
assigns (individually and collectively, the "Indemnified Parties”), and each
of them, from and against any and all liabilities, losses, costs, claims,
judgments, seftlements, damages, liens, fines, penalties and expenses,
including, without limitation, direct and vicarious liability of every kind
(collectively, “Claims"), incurred in connection with or arising in whole or
in part from SAS’ acts and omissions, all regardless of the active or

7
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passive negligence of, and regardless of whether liability without fanlt is
imposed or sought to be imposed on, the Indemnified Parties. The :
foregoing indemnity obligation (“Indemnity”y shall exclude Claims arising -
directly from the City’s acts and omissions, Claims arising in whole or in
part directly from the acts of other non-SAS sponsored persons or entities
occurring in the Gardens that were expressly approved in writing by the
Department, and Claimms to the extent that such Indemmity is void or
otherwise unenforceable under applicable law in effect on or validly
retroactive to the date of this Agreement. The foregoing Indemnity shall

include, without limitation, reasonable fees of attorneys, consultants and '

experts and related costs and City's costs of investigating any Claim. SAS -

specifically acknowledges and agrees that it has an immediate and

independent obligation to defend the City from any claim which actually
or potentially falls within this indemnity provision even if such allegation
is or may be groundless, fraudulent or false, which obligation atises at the
time such claim is tendered to SAS by City and continues at al] times
thereafter. SAS’ obligations under this Section shail survive the
termination of this Agreement for Claims arising during the Term. '

Volunteer Releases. SAS shall obtain a duly authorized written release '
and waiver in substantially the form attached hereto as Exhibit D, as the
same may be amended from time to time-by City in its sole discretion,
from each volunteer who performs any interpretation; gardening or other '
work in or about the Gardens, and shall provide copies of all executed

releases to the SABG Director.

B. - SUPPLEMENTAL FUNDING AND PUBLIC FUNDING

1.

Supplemental Funding bv SAS. SAS shall use its reasonable effosts to
raise private-funds for the Gardens for the purposes of (i} providing funds
to supplement City appropriations for the Gardens, including, but not
limited to, renovation and installation of gardens, maintenance of existing
gardens, acquisition of special plant collections, procurement of special
equipment and satisfaction of other capital improvement projects (asInay .
be mutually agreed upon through joint planning of SAS and the
Department), (i) providing funds for financial support for City staff
positions related to the operation and maintenance of the Gardens, -
including without limitation the position of SAS Collectionis Manager, and '
(iii) otherwise providing funds to enhance City funding for educational '
programs, other particular programs, ancillary activities, operations and
services of the Gardens. Such fundraising is intended to enhance the
Gardens and not to replace traditional sonrces or'levels of City funding.

8
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1.

‘Notice to Depaitment of Terms of Gifts. SAS shali not accept any

proposed gifts which coiild impose financial or other obligations or
liabilities on the City or the property, programs or aciivities under the
Commission’s jurisdiction, including the:Gardens, without previously
obtaining all required City approvals. SAS shall provide the City with’
reasenable advance written notice of the térms and conditions of any such
gift, and prior to City’s acceptance of any such gift, SAS shall obtain the
approval of the General Manager, the Commission, and the Board of
Supervisors if required. With respect to disclosure of gift and donor
information, SAS agrees to comply with all applicable laws, including any
applicable provision of Chapter 67 of the San Francisco Administrative
Code (the “Sunshine Ordinance™).

Acceptance of Gifts. The General Manager shall be authorized to accept
and expend gifts from SAS in accordance with the Commission’s policy on -
accepting gifts, for Gardens-related purposes throughout the term of this

- Agreement and to agree to reasonable terms and conditions imposed with

respect to such gifts, except where such conditions involve the expenditure
of City funds or the incidence of City obligations that are inconsistent with
the City Charter.

Fiscal and Budpetary Provisions. All the terms hereof shall be subject to
the City Charter’s fiscal and budgetary provisions. :

Fupding to the Gerdens. For so long as SAS leases space in the Building
pursuant to the Lease, SAS shall make gifts of funds or assets solely to the
Gardens and not to any other botanical garden or park.

Public Commitment. The Department shall use its reasonable efforts to
increase the level of public funding in order to provide the personnel,
supplies and physical infrastructure necessary to meet the maintenance

-standards established by the Department for the Gardens.

LEASE OF SPACE TQO SAS

Lease. Subject to all necessary governimental 'apprm'Ia]s and applicable
Laws, the Commission and SAS shall enter into a lease substantially in -
the form attached hereto as Exhibit B (the "Lease"), relating to SAS' use
and occupancy of certain Premises (as defined in the Lease) located in the
Gardens, including office space in the Building, the Library, bookstore
space, and other greenhouse and horticultural space in the Gardens, as the

9
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same may be modified, expanded or revised from time to time, on the
terms and conditions set forth in the Lease.

Library Collection..

(a)  Subject to the terms and condition of the Lease, the parties
anticipate that SAS” use and operation of the Helen Crocker Russell
Library or portions thereof shall include the display, storage, preservation
and protection of that certain collection of books, records, prints,
periodicals, photographs, graphiés, and other art and archival materials
currently located in the Helen Crocker Russell Library, and any data or- -
information related thereto, as the same may be supplemented from time to
time (collectively, the “Library Collection™) and made available to the
public. The parties acknowledge and agree that as of thé effective date of

. this Agreement, (i) the City owns the special collection of architectural,

landscape architectural and engjneering plans, surveys, specifications and
drawings currently stored or located in the Rare Book Room of the Library
building, and such materials and documents specificaily are excluded from

- the Library Collection, and (i} SAS owns the Library Collection. In an

effort to preserve and protect the Library Collection, the parties agree to
caoperate in good faith to design, install and construct in the future a
mutually acceptable improved fire protection system. and related
improvements for the Helen Crocker Russell Library. Amy such
improvements shall be deemed to be “Alterations” by SAS, as such termris

defined in the Lease, and shall be completed in accordance with plans and
 specifications acceptable to and approved by City in its sole and absolute
discretion and otherwise in accordance with the terms and conditions set

forth in the Lease related to tenant Alterations.

(t) - Right of First Offer. I at any time during the term of this
Agreement SAS intends to offer for sale to third parties or to accept an
offer of a third party to purchase any portion or item of the Library
Collection which SAS owns having in sach instance a value of greater -
than Five Hundred Dollars ($500.00) per item;, SAS shall first give written

. notice to City of its intention to sell any such portion or item of the Library

Collection (the “SAS Sale Notice”). The SAS Sale Notice shall constitute
an offer to sell any such portion of the Library Collection to City at the
Purchase Price (as defined below) and otherwise in accordance with the
terms of the SAS Sale Notice. City shall have thirty (30) days after receipt
of the SAS Sale Natice to accept such offer, by delivery of written notice.

" to SAS (the “City Commitment™), subject however o all applicable fiscal

provisions of the City’s Charter, any applicable Laws, and to the
determination of a Purchase Price (as defined below) accepiable to City in
its reasonable discretion which has been approved by City in accordance

10
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with applicable Laws, In the event that City fails 0 provide to SAS the
City Commitment within said 30 day time period, City shall be deemed to
have rejected the offer evidenced by the SAS Sale Notice.

()  Closing. Inthe event that City exercises its right of first offer, the
parties shall promptly execute amy and all documents deemed reasonably
necessary by City to evidence and consummate the sale of the Library

Collection.. The closing date shall be thirty (30) days after the date of the

' City’s receipt of all final approvals by the City as required under
 applicable Law; provided, however, that in the event the City fails to

receive such final approvals, City shall be entitled to terminate the City
Comriitment and shall have no forthér lability or obligation under the
City Commitment. The Purchase Price shall be paid in full at closing in
cash, of as otherwise agreed between the parties. SAS shall represent and
warrant to City that SAS has full legal title to the portion of the Library
Collection being transferred, and shall transfer such portion of the Library
Collection to City freé from any and all liens ox encurpbrances and
otherwise completed in accordance with the terms and condition of any
tzamsfer documents entered into by the parties.

(d)  Purchase Price. The Purchase Price (“Purchase Price”) shall be
equal to the fair market value (“FMV™) of the portion the Library
Collection. For purposes of this Agreement, FMV means the fairest price
estimated in terms of money which SAS could obtain if the Library

_Collection portion were sold in bulk in the open market, allowing a

reasonable time to find a purchaser who purchases with knowledge of the
uses for which the Library Collection portion in its then condition is -
adapted and for which it is capable of being used, and taking rito account
the completeness of any collection within the Library Collection portion
and the rarity and condition of amy component of the Library Collection
portion. The FMYV shall be determined as follows: upon delivery of the
City Commitment to SAS, the parties shall endeavor to agree on the FMV,
and, if they are-unable to do so on or before the thirtieth (30”‘) day after
SAS’ receipt of the City Commitment, then the parties, or their respective

~ designees or agents, shall each stmultaneously exchange with each other a

sealed envelope with a written determination of the FMV at 12 p.m. on the
nineftieth (90™) day after the expiration of ‘that 30-day period. If both
valuations are timely submitted and they differ by less than ftve percent
(5%) of the lower of the two, the average of the two valuations shall be the
FMV and shall be final and binding on the Parties. If the two valuations
are not timely submitted, or if the two valuations differ by more than five

- percent (5%) of the lower of the two, the Parties shall select a neutral

evaluator, acceptable to the City in its reasonable discretion (including

11
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compliance with any applicable City contracting requirements) (the
«Referee”) within 20 days thereafter. If the two valuations are not timely
submitted, then the Referee shall make a FMYV determination of the

~ Library Collection portion within 90 days after being selected as Referee.

The parties shall deliver copies of both valuations (fo the extent available)
to the Referee, and within five (5) business days after the later of the
Referee’s receipt of such valuation, or if applicable, the Referee’s FMV
determination, the Referee shall select the valuation which he or she
believes most accurately represents the FMV. The selected valuation shall
be the FMV and shall be final and binding upon the Parties, subject
however to any necessary approvals by the City. The Referee appointed
pursuant to this Section shall have not less than 10 years experience
evaluating the fair market value of assets comparable to the Library

~ Collection portion. The cost of the Referee shall be bore equally by the

Parties.

b.  REPRESENTATIONS AND WARRANTIES

1

‘Representations and Warranties of SAS. SAS covenants and warrants that
| itisa non-profit public benefit corporation duly organized, validly existing

and in good standing in the State of California. SAS-covenants and

. warrants that it has been organized for the éxpress purpose described in

Recital B above and is duly maintained as a 50 1(c)(3) tax-exempt

corporation. SAS covenants to provide the City with a copy of any

amendments to its articles of incorporation, and to notify City of any
changes in its corporate status.

E. DEFAULT, REMEDIES AND TERMINATION

L.

Default. Any of the following shall constitute an event of default ("Event

of Default") hereunder:

(a) -afailure by either party to comply with any covenant, condition or
representation made under this Agreement and such failure continues for
fifteer (15) business days after the date of written notice by the other
party, or if the cure requires more than fifteen (15) business days, then

- such period of time as is reasonably necessary to cure such failure

provided that the party receiving such notice initiates such cure within the
fiftéen (15) business day period and thereafter diligently prosecutes such
cure to completion. - '

.12
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Remedies of City. If an Event of Default by SAS occurs under this

. Agreement, then City shall have the right, in its sole discretion ‘and at its

sole election, to:

- (a) ‘waive such default,

(b)  continue this Agreement, pending an action for damages and any
other remedies available to City at law or in equity hereunder, including
costs and expenses incurred hereunder, or

(c) terminate this Agreement, in each case by wiritten notice to SAS,

effective as of the date set forth in stch notice.

Remedies of SAS. If an Event of Default by City occurs under this’
Agreement, then SAS ghall have the right, as its sole glection, to proceed
with one of the following mutually exclusive alternatives with respect to
such default(s): : -

()  waive such default, or

(b) terminate thi_s Agreement, in each ¢ase by written notice to City,

effective as of the date set forth in such notice. : '
Notwithstanding anything herein to the contrary, in no event shall City be liable to
SAS for any damages, whether direct, indirect, special, consequential-or incidental
(including, without limitation, darnages for lost revenues) in-conmection with any
provision of this-Agreement.

Default by SAS Under Lease. In addition to any fermination rights set
forth elsewhere in this Agreement, the parties acknowledge and agree that
if an event of default by SAS occurs under the Lease, which remains
uncured beyond any applicable grace period et forth in the Lease, then in
such event, City shall have the right, in its sole discretion and at its '
election, to terminate this Agreement by providing written notice to SAS,

effective as of the date set forth in such notice.

Effect of Termination. Upon termination of this Agreement in accordance
with this Agreement, each of the parties will be discharged from any
further obligations and Tiahilities under this Agreement, except for the
obligations and liabilities that expressly survive such termination under the
terms of this Agreement.

NOTICES

L.

Notices. Unless otherwise expressly provided herein, any notice given
under this Agreement shall be effective only if in writing and given by
delivering the notice in person or by sending it certified mail with a rerum

13
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receipt requestéd or by Express Mail or other reputable overnight courier,
return receipt requested, with postage prepaid, as follows:

Cityy ~ _ Director, Strybing Arboretum & Botanical Gardens
© " McLaren Lodge, Golden Gate Park '
San Francisco, California 94117
Fax: (415) 221-8034

SAS: Executive Director, Strybing Arboretum Society
9% Avenue at Lincoln Way, Golden Gate Park
San Francisco, California 94122 '
Fax: (415) 661-3539 )

or to such other address as any party may designate as its new address for such
purpose by written notice given to the other in accordance with the provisions of
this Section at least ten (10) days prior to the effective date of such change. Any
notice in compliance with the foregoing provisions of this Section shall be
deemed to have been when received if sent by certified mail, one day after the
date it is made if sent by Express-Mail or other reputable overnight courier, ot
upon the date personal delivery is made to the address(es) noted above, as the
same may be updated in accordance with this Section E.1 . For convenience.of
the parties, copies of notices may also be given be facsimile to the telephone
number set forth herein or such other number as may be provided from time to
time; however, neither party may give official or binding notice by facsimile.

GENERAL PROVISIONS

1. Entire Agreement. This Agreement, including the exhibits hereto, which

are made 2 patt of this Agreement, contains the entire understanding
between the parties and supersedes all otber oral or written agreements.

2. Amendments. Neither this Agreement nor any term o1 provisions hereof

may be changed of terminated, except by a written instrument signed by
the parties hereto.

3. Approvals. All City approvals under the agréements contemplated hereby
shall be given by the SABG Director except as otherwise specified herein
or in the City Charter. . .

- 4. Conflict of Interest. SAS states that itis familiar with provisions of
Section 8.105 of the San Francisco Charter and Section 87100 et seq. of

14
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the California Government Code and certifies that it does not know of any
facts which constitute a violation of such regulations.

Non-discrimination. SAS covenants and agrees not to discriminate on the

‘basis of the fact or perception of a person’s race, color, creed, religion,
. national origin, ancestry, age, sex, sexual orientation, gender identity,

domestic partner status, marital status, height, weight, disability or
Acquired Immume Deficiency Syndrome or HIV status (AIDS/HIV status)
against any employee of, any City employee working with, or applicant for
employment with SAS, in any of SAS” operations within the United
States, or against any person seeking accommodations, advantages,
facilities, privileges, services, or membership in ali business, social, or

- other establishments or organizations operated by SAS.

Subject to Charter Limitations; City Ordinance Reqﬁirements. Any
obligations of the City pursuant to any of the agreements contemplated

. herein are subject to the budget and fiscal provisions of the San Francisco

Charter. SAS agrees to comply with each of the provisions set forth in
Exhibit A ( “Ordinances of the City and County of San Francisco”} and
any other applicable City Ordinance, including any applicable provision of
the Sunshine Ordinance. Al references to “Coutractor” in Exhibit A
shall be deemed to referto SAS. ' :

Effect. The parties understand and agree that the provisions of Section C
above are not intended to be, and shall not become, contractually binding
on the parties, nor-is this Agreement intended to create any third party
beneficiary rights. No legal obligations among the parties shall exist with
regard fo the subject matter of Section C above, unless and until the parties
have negotiated and executed final agreements as contemplated hereby and
such agreements have been approved SAS’ board of dlrectors and by the
City, in accordance with applicable Laws

.Caogeration. Subject to the terms and conditions of this Agreement, SAS,
and the City, acting by and through the SABG Director and SAS
Executive Director, shall use their good faith best efforts to do, or cause to
be done, afl things reasonably necessary or advisable to carry out the

“purposes of this Agreement and the uses of the Library, Building and the

Gardens contemplated hereby as expedmously as p:actlcable subject to all
applicable appmvals

Independent Relationship of the Parties, The City shall not be liable for
any act of SAS and SAS shall not be liable for any act of the City, and
nothing herein contained shall be construed as creating the relationship of

5
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employer and employee between the City and SAS or any of their
respective agents or employees. SAS shall at all times be deemed an
independent contractor and shall be wholly responsible for the marmer in
which it performs the duties required of it by the terms of this Agreement.
SAS has and hereby retains the tight to exercise full control and
supervision of its duties and full control of employment, direction,
compensation and discharge of all persons assisting it in the performance
this Agreement. SAS agrees to be solely responsible for all matters
relating to payment and employment of employees, including compliance -
with social security, withholding and ail other regulations govemning such
matters. Nothing set forth in this Agreement shall be deemed to render the "
City a pariner in SAS” business, or joint ventuzer or member in any joint
enterprise with SAS. SAS shall Indemnify the City against any Claims
relating to the foregoing.

Nbo Third Party Beneficiaries. Nothing contained in this Agreement shall -
create or justify any claim against the City or SAS by any third person with
respect to the performance of any duties or other projects being undertaken -
by the SAS or the City. The provisions of this Agreement are not intended

‘to benefit any third party, and no third party may rely hereon.

Cc«mvliahcc with Rules and Regulations. With respect to all of the matters

addressed in this Agreement, SAS shall comply with all reasonable rules
and regulations established by the Department. ' '

Sunshine Ordinance. Ini accordance with Section 67.24(e) of the San
Francisco Ad{ninistratjve;CDde, contracts, contractors’ bids, leases,
agreements, responses to Requests for Proposals, and all other records of
communications between City and persons or firms seeking contracts will
be open to inspection immediately after a contract has been awarded.

_ Nothing iri this provision requires the disclosure of a private person’s or

organization’s net worth or other proprietary financial data submitted for -
gualification for a contract, lease, agreement or other benefit unti} and
unless that person or organization 18 awarded the contract, leass,
agreement or benefit. Information provided which is covered by this
Section will be made available to the public upon request.

Compliznce with Laws. The parties bereto shall be and rermain in
compliance with, and perform all of their respective obligations under this
Agreement in accordance with, all present and future laws, ordinance,
resolution, regulation, requirement, proclamation, order or decree
(collectively, the "Laws"} of any municipal, county, state or federal
government or other governmental, administrative or regulatory authaority

16
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relating to the Gardens or the use, opération OT OCCUPANCY thereof and with
‘any and all recorded covenants, conditions and restrictions affecting the
Gardens or any portion thereof, whether in effect at the time of execution -
of this Agreement or adopied of recorded at any time thereafter and '
whether or not within the present contemplation of the parties, including
without limitation compliance with the ADA or any other federal, stafe or
Jocal disability rights legislation.

14,  Non-Liability of City Officials. Employees and Agents. No elective or
appointive board, commission, member, officer, employee or other agent
of City shalil be liable to SAS, ifs successors and assigns, in the event of
any default or breach by City or for any amount which may become due to
SAS, its successors and assigns, or for any obligation of City under this

_ Agreement or otherwise. : ' :

The parties hereto have executed this Agreement on the day ﬁxstmcntioﬁed above.

STRYBING ARBORETUM SOCIETY,
a California non-profit public benefit corporation

g

CITY AND COUNTY OF SAN FRANCISCO
RECREATION AND PARKS DEFARTMENT

By
“ET1ZABETH GOLDSTEIN
General Manager

APPROVED AS TO FORM: '

By X

Deputy City Attorney




&

‘Jéf‘nc.. Ciifford. MAI _ ) R : CLIFFORD '

Jez2, 2012 | L ADVISORY

Real Estate Valualon = Arbliration
Mr. John Updike. - . .

Clty and County of San Francisco
Real Estale Division _

25 Van Nass Avenue, Room 400
San Francisco, CA 34102

RE:  Appraisal Report .
Market Rent Valuation
Center for Sustainable Growth
and
County Fair Building -
Golden Gate Park
San Francisco, CA

Mr. Updike,

Suhséqdent to your request and authorization, | have completed an éppraisa[ to estimate the Market Rental
Value for the proposed Center for Sustainable Growih and the existing County Fair Building at Golden Gate
Park San Francisco, CA. The valuation ljeiias upon the hypothefical assuraption: ; o

1) the Centar for Sustainable Growth is complated In 2013 at a cost of $14,248,143.

PROPERTY 1 is the proposed Center for Sustainable Gardening project In Golden Gale Park. The project’
site Is under public ownership and the new project will replace the existing San Francisco Botanical Garden
. at Stybing Arhoretum. The CSG project includes the demofiion of an existing 4,642 square-foot
- greenhouse building and associated pavement and ancillary structures, and construction of a new 9,830
square-foot nursery facility, The proposed nursery would eonsist of a- greenhouss, shadehouse, headhouse,
support space, outdoor nursery space, and an outdeor Leaming Court.

PROPERTY 2s the existing sp_éce at the éounly Falr Building in Golden Gate Park. The existing space
comprises office, library, storage and hook store premises and older horticuitural space In the nursery area.
The {otal area encompasses approximately 4,349 SF. . -

" In order to appraise the property, | have completed an Inspection of the subject properties, and observed
trends.of land uses in the area. In addition, the appraiser investigated proposed development cosls for
Property 1 and prevaling rates of returm to establish market rent;and investigated recent office and
indistrial leass fransactions for Property 2. ‘ : ' _

"Based upon the analysls of the avallable information, the Market Renta) Value of the Fea Simple Interest in
the subject properties; as described hereln as of June 15, 2012, is estimaled fo be:

The market rent for Property 1 is $605,546/Yr
The market rent for Property 2 ls $81,289/Yr

The summary narative raport contains 44 pages, plus the addenda. The valuation stated herein is subject
1o the conditions and assumplions stated on the following pages. The valuafion and report is intended fo

{1248 Bush Sireef #2300 » gFg:u‘n:isco, Californio 4104
(1800 Redwood Highway, Suile 16-225 » Mill Valiey, Cdiifornia 24941
ftem U@ ~B A rAArienry ~coam & (415Y 249-0370 = Fax {4151 8%1-8833
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¢onform with the Uniform Standards of Professional Appraisat Practice (USPAP). Fu_rfher, the appraisal is
subject to the requirements of the Code of. Ethics and the Standards of Professional Conduct of the

Appraisal institufe.
Respactully submitied,

FORD ADVISORY, LLC
i

74

Jbtin C. Clifford, MA! |
SCGREA Certiicate No, AGOO7177
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= ' CLIFFORD ADVJSORY, LLC

_ C5G & County Fair Building, Golden Gate Park

A, Appraisal Problem - .
The intended use of the appraisal analysis presented here in-addresses two properties.

PROPERTY 115 the propdsed Center for Sustainable Gardering project;in Golden GatePark, The préj@et.éite s under
public.ownership and the new project wif replace-the exisfing San Franeisco Botanical Garden at Shrybing Arhorefum.
The intended use ofhe appralsal is to estiniate the marketréntal value for tfie proposed Improvements:subject fo com:
plefion. . : ) ' -

Tr

The-San Francisco Botanical Garden 'Society(_(SFBG’S)'is»‘a.non-;ﬁroﬂt’éhﬂty that has actively éuppnrted the San Fran.

cisea Botanical' Garten since 1985, aperdting in partriership-will the San Francisco-Retrédtion g Pérk Deparimisnt
(RPD). SFBGS-fias offered-to donate to the City and County of San Francisco the design and construction of a new
nursery facifity, known as The Center for Sustainable Gardening (CSG), as a gift-in-place valued at approximately $14
miifior.! Thie terné and congifions of the SFBES gift reqtire thait the existing nursery be replaced and becomme the Kub
of thie, Boténical Garden Plant Prdpagationaind Plarit Collegion Mandgement. All'of the uses of tis nursery will be to
futhér the mission and purpose-of th Botanical Gaitlen.. The urséry will be jointly used by RPD and SFBGS {0 sup-
port activities o those-conducted in the existing-tursery. Before construction of the nursery begins, SFBES and RPD
villFentet into & lease dgieeinent that incorporafes thiese understandings. S ' -

 The €56 prejectincludes:thie dernalifior of an. exi;st'ingv4;64z' square-ant gresiifibuse.building and associated pavererit

and:anciltary structures; and constuctin of a'new.9,830 dquare-foet nursety facility that would range in height frori 8 fo

28 féeet: The proposed nursery would éonsist of a grenhouse, shadsholise, headhiouse, support space, outdosr nlrsery

space, and an outdoor Leaming Court: In addifion, the headhouse portion of the nursery is designed so that i ceuld-be
exparided by up to approximately 1,320 square feet 4t a Jater date; as"thé programimatic heads-and funds allow, for a
fotal nursery size of 11,150 square-fee?, The proposed project also includes creating‘a vehicular and emergency sar-

vice sigcess route from Martin Luther King Jr. Drive{MLK Drive) to the Nursery by widenifig and extending an existing 10
foot wide pathway o a 20 fon! wide accisss forite. The proposed iurséry would be. accssstd by pedssifians via existifig -

“paved pathways. from witfii the Botanlcal Gafder. An rendaig of these areas thiat aré-also depicted on iustrafions

A.and BuILis understood that in refum for SFRES gift to-the City, it shall yecelve-a rent eredit for occupaney-of the'
CSG facility: The infended lse of the appraisal.is fo establish the rent credit based on marketrent. o -

' PROFERTY 2is ifie existing:space dt-he Couinity Ea_'_it»Bh,ilﬂfi_ﬁg_-fn:'G_c}aideﬁ Gaie_.f?h'rk. Thé:exis.ﬁng 'space comprises: éf—

fice, fbrary, storage and book store premises, and sfder horficultural space in the nursery area, THe fofal arsa entom-
passes approximately 4,349 SF. Table 2 presents a summiaty &f these dreas it areralso depigted on Mistration D. It-.
Is understdd-that ini refum for SFBGS' gift to thé City, it shall recéive-a ret Qféditfﬁi“OCGﬁpéncg;gf{ﬁ]a:Cdfjmy' Fair
Building facility. The intended use of the appraisatIs to establish the rent credit based on matketrent, :

The project costs wire developed by the project constiltarits, Oppenhéint Lewis (GL). The Budgatéd 2012 easts total

- $14,248,143. Mr. Lewis represénting OL, reparted that Oliver & Company, & construction, management and develop-

ment firm, is préparing a quantitative: cost estimate for the-project, The cast estimaté is to be completed in approximately. -
2 montfis. Asdiscussed fater, the. project casts have-a substantial eontributory value in the-determination of thie. apprajs-
er's-gslimate of market rent. The appralser strongly recommends the market rent détermination be re-evafiated stbject -
to the final cost analysis. _ : - ' .

2 The potential expansion area 6f1,320 SF is not part of the valuation analysis presented herein: _
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CLIFFORD ADVISORY, LLC ‘ CSG & County Fair Building, Golden Gate Park

é‘ Iitended Use and Users of the Appraisal

The subject property comprises a poition of the existing San Francisco Botanical Gardens project in San Francisco's
Golden Gate Park. It is understood the Recreafion and Parks Depariment as represented by the City and County of San
. Francisco Real Estate Division may Use the report to establish markef rent for the occupancy of the new and existing
project facilities: ' . - S : o

It is-the client’s respansibility fo-read {his report and to inform the appraiser of any errors or-omissions of which the client
is aware prior to ufilizing this report or making it available to any third party, No duplication is permitted without the writ-
‘en authorizafion of John C; Clifford, MAL Distribution of this repor is the sole prerogative of the client and no distribu-
fion is aliowed without specific direction of the client, Please refer to liem 18 of the Assumptions and Standard Limiting
Conditions for further clarification. ' -

C. Report Format

This is a summéry appraisal repdrt that inter_n'dé fo cbmp!y with fhe reporling requirements were forth under Standards
Rule 2-2{a) of the Uniform Standards of Professional Appraisal Practice (USPAP). As such, it presents discussions of

the data, reasoning and analyses used in the appraisal process fo develop the appraiser's opinion of value. The depth of
discussion contained in this reportis specific fo lfie needs of the client and for the'intended use stated below.

D. » S'co;;«e of Appraisal Developrrient and Reporting Procass

In preparing this appraisal for:Property 1, the appraiser inspested the subject sile and the exterior of he improvements;
. reviewed flustrafive documents and new construetion. budget, interviewed city officials and professional project repre-

sentatives, galhered and reviewed compelitive market area data for compefifive costs fo produce a substitute facilily as
appropriate for this Special Puposa — Limited Market property. There exisls no truly comparable sale transactions that
could be applied in a Sales Comparison Approach, nor as a public. cultural asset could compefitive maiket rental trans-

actlons, utilization and operating expenses fer similar properties be-applied in an Income Approach. _

in preparing this appraisal for Property 7, the appraiser inspected the sibject site and the exterior and inlerior of the
improvements; reviewed illustrative documents, inferviewed city officials, gathered and reviewed competiive market
area data for comparahle rental propettles. - ' :
“E. * . Gompetensy Provision
The appraiser possesses the knowledge and required ability to appraise the subject property, and has appraised this
property type before both within.its competilive market area and in other San Francisco Bay Area localions. Please:
ieferto the Addenda for a surmmary of the appraiser's experience. ’ .

A Reglon, City and Nelghtiorhood ’

Typically $eparated inlo six distinct areas, the realestate markels in the Bay Area include Alameda County, San
* Francisco, Silicon Valley, San Matea County, Confra Costa County, and the North Bay. The subject is located in
San Francisco. . ’ - . ) ) .
San Francisco leads the region as the financial fandc.u]t‘ural center, Go'rp@raté head.qua’rters.location for major global’
companies and magnet for tourism. San Francisco is the hub of Bay Area finance, design, film, fashion, accounting,

constlting, and adverfising activities. It also offers a warld-class amenity base, outstanding city and bay views, and - .
convenient access fo the entire Bay Area. Major reglonal fransit systems are rovted through San Francisco.
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.~ 'CLIFFORD ADVISORY, LLGC : - 'CSG & County Fair Building, Golden Gate Park
’ co . ) : !

San Frantiseo serves as the relail arid em-
ployment hub for the nine cotinty Bay Area.
The cilyof Sar Francisce is located at the
northerm fip of the San Frangigco Peninsula,
. Fortune Magazine's top 500°CEOs have fre-
quently selected San Francisco-as, thejr
“most adrired”U.S. City. - o
The ¢lly is althe gengrapliical center of fhe
. San Francisco Bay Area, as it covers the tip
of a peninsila on the west side .of San
Francisco .Bay. It encompasses
 dpproximately 47 Square miles arid Has been
fiilly developed since &-post Woild War 1
building boom swallowed the last of its sand
dunes in the "westem portion of the city.
- Virtually any new. development requires re-
ise. of -existing parcels. - Thé small
geographic: area of the city has resulted in a
higher density of -development ‘in other

S Erangisto
County

LI S portions of the Bay Area where development
Hiles has; for the most part, been consistent with.

nafional suburban development patterns and-
: . farid for additional . development stiili- éxisis.

Cappiidao1o6 sseckibon d By He Gaspmns 8 San Frandféco's: jocation at the fip of an anow

- peninsula Has resulted in ivited aceess copridors fojt Basially, raffc can enter San Franeisco by land fom the south -
or by ene of two. bridges, the Golden Gate Britlge, providing access torthe North Bay; and the Bay Bridge, which serves

 haErst Bay. : : | ' -
San Francisco, he heart and-soul-of America's fith-fargest métropolitan area With seven ilion residents, has lorig
baen the financial cenfer-of the West Géast. San Frapelsco dynamic and diverse econbmy is supported by one of
the most highly educated populations in the counlry that-enjoys a-high-quality of Tite in one.of America’s most desira-
ble 24-hour cities, Businesses have lorig-recognized these atirbiites and hive established San Frangiseo as apopu-
lar headduarters. location and, In récent yedrs, establishied it-&s Califarnia's secénd largest high-fechnology center
betiinid Silicon Valley. San Franciseo is-an important business, inancial and culfural eenter for the nation's western
reglon, wilh an influence that extends geross the country and around the world. The characteristics of the Gity include
the:following: ' B - ) o

Demographies . ___ Edugation . Expertisa, - -
Bl | Highestnumber of topranked: [ Business Services: Consuitants,
Resident fabor force: graduate programs i the'nation for | Lawyérs; Aceoutitants, Managers
3.2 million ' science fiathand engineerifg e - .
[Namber of Jobe: g A A TE ek et e 1 Einancial Services: Banks, Broker-
hé,?miﬂién, 3r%college dég;ees or beyqnci age, Securles
62% of population 14% graduate degreas or beyond Media/infarmation Technology:

Advéitising; Markefing, Intemet

is between 18-64.years of age
’ . Publishing, Engingers.
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CLIFFORD ADVISORY, LLC | ' CSG & County Féir Building, Golden Gate Park

66% of population Area universities praduce mora Tourisr/Retall Trade: Artists,
have ne childran under 18 living at | PhD scientists and engineers (850) Entertainers, Hotel, Travel.
'| home ’ o than any other area in US Restaurants, Sales

Recent devalopment in San Francisco aftests to the vitality and dynamic growth potential of the local economy. Cunent-
ly, major projects continue forward that include Hunfers Point Shipyand Candlestick Point, Treasure Island, Transbay
Terminal Center, and Mission Bay. San Francisco is an important business, science and tachnology, financlal and cuk-

. tural center for the pation's westem region, with an infivence that extends across the country and around the world. Al
hough if's regional and local economy remains weakened, its long-term autlook is desmed favorable. For many reasons

. the Bay Area is so desimble. These include good weather, traditional and Europsan charm in a friendly village commu- .
nity benefiting from panoramic waler and city skyline views. It's close-in focation tacking the usual problems refated to
wban sprawi make It atfractive to urban professionals living in, and tourists visiting the San Francisco Bay Area.

Gale Park located In San Francisco, California, is a large urban park consisting of 1,017 acres (412 ha} of public
grounds. Configured as a rectangle, it is similar in shape but 20% [arger than Central Park in New York, to which it is
often compared. It is over firee miles long east to west, and aboitt half a mile north to south. Golden Gate Park was
carved out of sand and shore dunes that were known as the *outside fands" in an unincorporated area west of thea-San
Francisca's borders. Afthough fhe park was concelved tnder the guiss-of recreafion, the underying justification was to
attract-housing development and provide for the westward expansion of The City. The park's sngineer William Ham-
mond Hall prepared a survey and topographlc map of the park site In 1870 and became commissioner in 1871. The
actual plan and planiing were develdped-by Hall and his assistant, Jofin McLaren. The first stage of the park's devel-
© opment centered on planting trees, In order to stabilize the ocean dunes that covered three-quarters of the park's area.

. By 1875, about 60,000 trees, mostly Blue Gum Eucalyptus, Monterey plne and Monterey cypress, had been planted. By
1879, that figure had more than doubled to 155,000 trees over 1,000 acres (400 ha). With 13 million visitors annually,
Golden Gate is the thind most visited city park in the United States after Central Park in New York City and Lincoln Park

In Chicage. - : o
The culfural and recreational amenities of the park include:

De Yoty Musaum .- ) ‘ -
On October 15, 2005, the de Young Musaum reapened in a new facifity tai integrales ar, architecturs, and he ralural fandscape in

one mullifaceted destination. The new da Young provides San Franelsco with a landmark building to showcase the museur's priceless
collections of Amefican art fam the 17t through 20th cenfuries and ar of the native Amaricas, Afiica, and the Pacific,
. Japanese Tea Ganden . , : . ' ,
This is he aides! public Japaniesa tea ganden in the United States, created for the 184 Calfornia Midwinter Intemational Exposition and.
later expanded by Japanese immigrant Makoto Hagiwara, Enjoy ifs elabofate carved gates and five-stary pagoda, high-arching Drurs
" Bridgs, koi ponds, and stone tantems, as well as the many-Japaness and Chinese planis adoming fis five acres. :
Ceiifornla Acadamy of Scisncas , el ; ' - :
. The Cafifonia Academy of Sciencas i¢ a planstarium, aquarium, and natural history museum as wall as a groundbroaking research in-
stitulion. In 2008 the Academy teopened in a slusning new building that combines innovalive "green” architeciure wilh inventive exhibits,
_ Inciuding the four-story Ralnforests of the World dome, the Philippine Coral Reef, and Water Planet. ’
Conseryatory of Flowers : . o
A Victorian canfection bullt of wood ang giass, the Consarvatory, which opened in 1879, is the oldest building in Golden Gate Park. It
' “houses a lving musewm of rare aguatic and {rpical plants, including a 100-ysar-ofd giant Imperial Philodendron and & world-renowned

collection of orchids. .

Chitdren's Playground and Carmousel - . . . B . )
Generalions of San Frandscans (and young Visitors from arcund the word!) have fond memeries of the chitdren's playground and the

nearhy 1914-vintage carrousel. The playground, built in 1887, underwent a major renovation and reopened in 2007 as the Koret Chi-
dren's Quarier. . . .

The subject proparty neighborhood Is located inside Goldan Gate Park, proximate fo the Inner Sunset disirict, Golden
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. Dutch Windmill & Queen Wilhelmina’ Tuhp Garden
Onihe far weslem edge of Golden Gale Park, the Dulch Windmill orice pumped irigation water lhat helped transform the park's western
. half from dunes 1o fandscaped lawns and gardens ‘Beneath the windmillis lhe Ouean Wilhelina Tulip Garden,
Stow Laka
Visitors can rent a boat and paddle around the park's biggjest Iake past an 6ld stone bndge awalerfall and & Chipese pavilion. Or climb
Strawberry Hill, an island.in the cenler of the lake, for views of the c:ty )
Golden Gate Park Terinls Complex
Golden Gale Park has 21 fennis courts near the children's playground and carouse! that can be reserved for a noming! fee.

The Music Concourse
The Music Concoursa i a vital civic and cultural space within Golden Gale Partk, hosling free concerls on Sundays during the sumimer .
- and serving as a respile and picnic spot year-round for visilors lo nearby cuflural facifiies.
 Baach Chalet
- This 1925 Spamsh Revival buliding ai the park‘s westem end, restored in 1046, originally hovsed a restaurant and bath:ng {acilities for
Ocean Beach swimmers. A series of WPA-era murals and mosaics adom the ground floor, where you'll also find a Golden Gate Park
visitor center and the Park Chalet restaurant; upstalrs s the Be.:ch Chalel restauran! vilh sweeping views of the Pacific. .
Sharon Arf Studio
' Sharon Ad Studia is San Francisco’s largesl public community ari cefer, offering affordable classes in ceramics, glass, jeweiry. draw-

ing, and watercotor for youlh, adulls, and seniors..

Golden Gate Park Bird Almanac
The park provides sheller and food for many spec:as of hirds including huramingbirds, herons, hawks, owls, ducks, wamlers wood

peckers, and finches.
Clher features mclude Lawn Bowlirig, Nafloral AIDS Mamoral Grove, ston'Paddock and Spreckels Lake.

fn com:tua:on the stibject property is well located, henefiting. f{om sts close’ prox:m:ty to major eultural and recreafional
- gssels set mszde one of the fargest urban parks in the counkry. _

8. Proparty 1< Ban Francisca Botanlcal Garden ~ Site and Building Gharactenstlcs

The City maintains and operates real property located in Golden Gate Park known as the Sari Francisco Botanical Gar-

den that features more than 8,000 different kinds of plants from around the world on 55 acres. The project is located -
. within the San Francisca Botanical Garden at Strybing Arboretum in Gelden Gate Park. Strybing Arborelum was ofigi-

nally established through  a bequest by Helen Strybing in 1927 and a greenhouse and relaled support facliity has been
focated within the Botanical Garden sinee the 1960s. -

The San Francrsco Rotanical Garden Sociely (SFBGS) is a nen- prof it enfity that has aclively supported the San Fran-

" cisco Botanical Garden since 1955, operafing in partnership with the San Francisca Recreation and Park Department
(RPD). SFBGS has offered to donate to the City and-County of San Francisco the design and construction of a riew
nursery facility, known as The Center for Sustamabie Gardening (CSG), as a giftin-place valued at appraximately $14
million. The terms and conditions of the SFBGS gift require that the existing nursery be replaced and become the hub
of the Botanical Garden Plant Propagation and Plant Collection Management. All of the uses of the nursery will ba o
further the: mission and purpose of the Bétanical-Garden. The nursery will be joinlly used by RPD and SFBGS to sup-
part activities to those cofiducted in the existing nursery. Before construction of the nursery begins, SFBGS and RPD
will enter Info-a lease agreement that mcorporales these underslandings

The greenhouse and.related facmtues are necessary In order to maintain antd:support: ths many ‘bofanic collections that
have been created in the Botanical Garden. Careful design of the site and the- landscaping has been incarporated into
ifs ‘design to minimally affect the Botanical Garden, or the visitors' enjoyment of Stiybing Arboretum. The fundamental
purposs of the CSG is t replace the existing nursery faciliies that were bullt many years ago and currently provide sub-
standard working conditions for the dedicated RFD employees SFBGS employees, and volunteers. Piease refer to
photographs of the existing subject Property 1. : _

‘The praposed CSG development generally described as a nursery facility consists of a greenhouse shade housg, head-
house; support space, outdoor nursery space, and an ouidoor learning court. The nursery will be located slightly to the
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.. " CLIFFORD ADVISORY, LLC ~ CSG & County Fair Building, Golden Gate Park

west of the exisfing Tacilities ata higher elovation and i an area that is.vastly preferable for nursery due to fls improved
weathar-condilions. The footprint of the propesed development represents a very small increase within the 55-acre
Stryling Arboretum.

The project underwent an enviranmental review in the form of a miligated negalive declaration. The prtj ect has been
reviewed under Case 2008.0845E. On August 17, 2011, the Planning Department published a prefiminary mitigated
negafive dectaration (MND) under CEQA guidefines Section 15070, The project is consistent with the eight priority poli-
cies of Planning Code’ Section 161.1. Only one comment-lefier was submitted that contained any negative comments
regarding the project. The final MND was rssned an November 29, 2011

‘The, projéct site is located within Gelden Gate Park Assessors Block 1700, Lot 001 In the Westem Porfion df tis Botafil:
- cal Garden in proximily to the intefsection of Lingoln Way and 15" Avenue directly adjacent o the Inner Sunset neigh-
Borfidod. The project site totals approximately 2.5 acres that includes the total Size of the area being proposed for im-
provemenis. The preject site is located within a Public Zoning District witl open space height and bulk limits.

The new nursery building-will be located in approximately the same location as envisioned in the garden Master Plan
‘fhough in the interest of elfiminating paved areas and non-essential parking, 16 parking places that were proposed have
been removed, leaving anly one Handicap aceessible space. The proposed project requires a variance from Planning
Code Sestion 151 for off-street parking requiremenis. The proposed project also includes. creating a vehicular and
eirtergency access route from Martin Luther King, Jr. Dr. (MLK Dr’) to the ntirsery by widening and extending an existing

" 10-foot wide pathway to a 20-foot wide access toute. Additionally this access. route would include the creation of one

ADA parking space and an emergency vehlcle tumarstind space adjacent to the proposed nursery. The proposed
nursery would be accessed by pedestiians via existing paved pathways from within the botanical-garden andfrom a
separate pedesfrian pathway- fiom MLK Dr. that would be constructed as part of the proposed project. Pedestrian
walkways that currently traverse the profect site would be rerouted to bypass the proposed nursery location.

Thie averall squars foolage and building componenls of the nursery building are also comparable to those of the project
envisioned in the Garden Master Plan, althougfi the square foetage has been reallocated within the nursery complex as
a result of stsbsequent detail programmlng for fie project. Thie project tofals 11,150+ square feet (including a possible
future expansion of 1,320 square fesl): Aside from the minimized: paved areas,.lhe site improvements are curently
proposed including earth materials bins, container storage and growing grounds and the fence and gated entiyways
encircling the site. However, the project requires the remaval of a number of frees lo construct ffie new nursery and to
remove some diseased and damaged tregs it the project area. An imiprovement measure recommended in the mitigat-
e negative declaration stales #iat all native trees be replaced at a 3:1 ratio and all non—nahve trees be replaced ata {:1
rafio.

€. Properfy 1 ~Projéct Design and Costs

The projact architect, Fernau & Harfman, designed the preject as-depicted in Exhibit-8. Please refér to Exhibits B and C
for-an ilustration-of the proposed CSG improvements. Thiss were provided by the project constitants, Oppenheim
|.ewis, aitd Mr. Scoft Lewis was interviewed {o better understand the project design and budgeted costs, As'shown, the
project incorporates a design featuring the Heatihouse, flanked by & Getnhouse, Shadehouse and Leaming Court
along with terrage, growing gmunds stil bins and-workyard. The singls level design incorporates vertical development
of approximatly 9,830 SF alang with extensive surface and yard improvements.

‘Mr. Lewis prepared fHie project budget that is presenled as Tahle 1. The budgeted 2013 costs total $14,248; 143 Mr.
Lewis reperted st Ofiver & Company, a construction, management and development firm, is preparing a quantitative
gost estimale for the praject. The cost esfimate Is to be completed in approximalely 2 months. As discussed later, the
' pmject costs have a substantial centributory value in the detemiinalion of the appraiser’s estimate of market rent. The
appralser strongly recornmends the market rent determinafion be re-evaluated sutiject to the finat cest analysis.
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CL!FFORD ADVISORY LLC ~ CSG & County Fair Building, Golden Gate Par
. San Francisco Botandcal Garden
TAB LE 1 - - Nurssty: Center for Sustalnable Gardening

San Franclsco, CA-

Project Cost Summary

Project Construction Cost

Nursary: Center for Sustainable Gardening $5,750,000.

Sitework ) 2,400,000
Subtotal " L 58,150,000

Escatalion to Spring 2013 Const Star T . 300,000

Construction Confingency 754,339 .
Total Project Construction Cost $9,204,339
Soft Cost

Design.& Management Fees o 2,235,266

Intemal Project Costs . 146,544

Fixtures, Fumnishings & Equipment 575,000

Signage & Wayfinding . : 150,800

Cther Fees & Sarvices 1,476,877

. Artwork _ : 50,000

Subtotal Soft Cost - . $4,833687 .

Cantingency for Soft Cost : , 170,874
Total Projact Soft Cost . » . $4,804,561
Other Project Cost .

Financing & Fundraiging _ $0

Endowment Confribigtion . ' . g

Operaftional Transition - i g

Other Pre-Opening Costs ™ : : 20,000

Sunk Costs as of January 2008 o 218,243 . .
Total Other Project Costs | © $239.243°
Total ?ro}ect Cost o - . $14,24B,143

¢

. OLI 06009 San Francisco Botanical Gardan.
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The appraiser discussed the line ifen ¢ost hudgat Mr. Lewis indicaled the amount inclides a $300,000 allowance for . -

anﬁcipated cost escalation-between 2042 whien the' budget was developed and May 2013 when the project construction
‘Begins. The bhdget 150 Ticlides $239,243 for5unk costs” that represents a variety of cost expenditures that were re-
qun‘ed prior to g decislon to progeed and obitain commitment by the several agenicy and non-profit interest involved in’
the project. Vertical development approiniates $5:4 niillion for construction of 9,830 SF. This equate to appreximately -
$650/SF. This -includes the approximale 4,230 SF Headhouse, and 2,800. SF in each of the Greenhouse and -
Shadehouse structures. Howsver, the project iticludes exfensive surface or horizantal irprovemments.as well. The blidg- -
et includes $2.4 million for site work that includgs clearing, grading, uliliies, and soft and hardscape improvements as-
. sociated-with aceess, parking,- growing gmunds work yard,-élc: As noted previously, the site area that supports CSG is
approximately 2.5 acres (108,800 SF). Excluding the: approxrmate 9,830°SF faotprint for verfical development, the net
site area approximates 99, 070 SF. Thé $2.4 million sn!e Wwork budget mdlcates a unit price of approximately $24/SF.

‘The nursery and site improvemant costs total $8.15 million.- These- costs are then adjusted 3.7% for time between the
2012 estimate and the 2013 construction Start, Finally, & confingéncy of $754,339 (9.25%) is added. Total project con-
struction costs amount fo $3.204 million.

h addifion to the project constuction costs, fhe budget mcludes soﬁ costs dnd other project gosts, Cdmbmed tfiess total
 approxirnataly-$5,044,000, or 55% of the project cansfiuctien costs. The soft. cosis include.$2:235 million for design and
managerment fees, and §1.48 million in offier fees and services. The: project appears to be rather unique in terms of lo-
Gatlon and function ‘and quality, and censeguenlly reqiirés exfranrdinary expertise. It is not the intent or role of the ap-
praiser to, imply any review ot eritical assessment of 1 aforementianed budget. The appraiser has reviewed and relied
 itpon budgefs for many unusual and special purpose: projéets such as: hospitals, stédiums, biotechnolegy, manufacturing
facilities; and complex -afid environmentally sensifive redevalopment projects such as Treasure-island, Mission Bay,
Huinters Point; Trahsbay Teminal, and ofhers, By comparison the level oi-soft costs appears elevated, but may-not be
-atypical for the seale and site-specific charactenshcs of fhie CSG.. Agam it is noted that Oliver & Comnpany, a construc-
fioh, Tignagement and-development fitm; is preparing a. quaniitative. cast estimate for the project that may yield some
vapiance; or rok: Based dn the available ‘nfermation provided to dé&te; ihe. project costs are deemed lo be refisble and
have- a stibstantial contrbutory valie in the detarmmatlen of thg apprajser’s ‘stimate of market rent. The appraiser

strofigly recommends the market rent determination be re-evaliated SUb]ECt fo the final cost: analys;s
D.  Property?-San Francisco: CouanfFair Bun!d[ng ~Site and Bullding Characteristics

F‘RGPERTY 2 js a portion: of the’ existifg. spa Cotinty Faif: Biildifig in Golden Gale Park. Its civie address is -
itifietas 1199 Otty Avenue Thie ex 's'nﬁice. libidry, storage and book store premises and older
hedz siltiral-space i the' PUrSETy ared. fed. com_passes apiproXimately 4, 349 SF. Table 2 presents & stim-
THary. of these- dreas that are alse dep' ! :-phmtographs The largést component of Property 2 is the Helen
Crocker Russel lerary of Hortieultire, establishetl in1972. 1t Is northem Califomia's most comprehensive horicultural
hbrary The library Houses: appraxnmately 7,000 volumes and 350 plant and garden periodicals. The library also fea-
turés:a 1, GOU-volume chlldrens ‘botanical ibrary. :

Refemng fo thé photographs ofithe subject Propeity 2, the premlses are msst similat and for ffie st part firiction as ~
officé-prémises for the adriiistrative and operations of the SFBGS. including the library. Thie premisés are identified on
Exhxhlt D and appear fo be compatible with adjoining premises and uses for publlc assembly and other astivifies con-
duc{ed at the County. Fair Bullding. The baokstora and the horticultural prendises. are located riearby the County Fair
Bu'ldlhg',that contains tie sffice premises. Thie small badkstore is focated near the entrance to the Botanical Gardens
{:&djacent o the County Fair Building adequiately ariented towerd- public pedestrian ¥affic. The horticultural facilitiss
ard. rermolaly. located Within the existing Botarical Gardens dfea and &re nof available for public access. These older and
dllapldated shed. buﬂdmgs serve as warking greenhouse and lath house strictures. These stuctures were built n 1968,
soie 42 years'ago but were partly réinforced with conerete piers and wood frammg in 1995, The approximate 800 SF
Lath house is largely wood frame and its plexi-glass roof suﬁace s
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‘DFFICE SPAICE AND LIBRARY SPACE LOGATIONS
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. CLIFF_OFRD ADVISORY, LLC _ R CSG & County Fair Building, Golden Gate Park

- rriostly o¢eluded and tio fonger furictions i the manner infended. The approgimale 800 SF*rheiél and gfas’s gregnhouse -

was Huilt in-1069 and refiects a rusted and sub-standard condition and functional ufility. Property 1is intended to raplace -
fhese structures fo-provide working nursery and educational facififies. - - :

E. Envifonmental Conditions

For the purposes of this analysls, the existence (i -any)-of:p"@t,enﬁaily.‘fhazatd@uéfmateriél._s migrafing inte, fhe 'dispoéah

onto; or-used ifthe construction or maintenance of the improvements; is not considgfed tnless ofierwise nioted. These
matsralsiay-iicludé (Sutare rot lirited to) asbestos contalfing materials (AGM) or-other toxic substanees. Thé ap-

. praiser is not quallified to Investigate or defect such stiistances, and the client s advised {o retain an expert in this field.

F. Owrnearship Hisioryh , .. :

Quriership of the subject Propérty 1 and 2 Biiliing improveinents, dre assuméd fo be under the ownership of fhe Cify.
anid Counly of Sari Francisco. The assumption J§ based on the premisé of the appraisal that upon complefion of the
Property 1 building improvements, the improvements will be gifted fo the City and County-of San Francisco.

G.  Titieand Legal '

For the purposes of tis analysis, no tille repoit was reviewed. Itis dssumed there exisis no -adveise easements or en-
cumbrances that would have a detimental affect on the ulility, marketabllity or value of the subject property. Unless
otherwise noted, it is assumed no condifions of title.eXist wiich would have a detrimerital affect on the ufility, marketabil-
ity or value of the subject property. Please refer to Itém 2 of the appraisal Assumptions and Limiting Canditions.

H. -Legal Description _ .

No legial description for the subijeét propierfies wais-provided.

L ©  Taxes & Assessments .‘ . ' o 7

[t'fs unditstood - the property I5. public aid exempt from;ad valorem taxation. Hewever; the. lease of the propefty may.
creale a possessory interest under Calforia reveiue and. Taxation Gode Séclion 107 The-appraiser was not provided
any information regarding assessed valuation for the possessory interest. ’ -

s
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. VALUATION METHODOLOGY:-
A Intreduction ~ Property 1

[n ordef fo appraise the marked renfal value for Property 1, lhe appraiser completed an inspection of the subject proper-
ty, and ebserved trends of land uses in the area, along Mth investment and development acfivily for Special Purpose— .
Limited Market faciifies. In addition, consfruction costs, and improved market sales were researched along with rental
income characteristics. These factors require the valualion-analysis to rely on appropriate methodology. .

The concept of the valuation should provide an appropriate (rental) return on the {capital) value of the asset being uti-
lized and leased. This can be derived by a variely of methodologies. Among the valuation methodelogies, the Cost Ap-
proach appears most appropriate.. This is due fo the fact that no sales or lease transactians could be focated for any
modern nursery projects that provide any meaningful indication of value. Howaver, the Cost Approach can be used fo

 determine the CSB value, and prevailing rates of return on property investments can be relied upen fo establish a com-
petiive rental value. The Appraisal of Real Estafe, recognizes the vaiidity of the Cost Approach as it states; The cost -
approach is used lo estinale the markef value of proposed construciion spec;al pmpose or specialfy properties, and”
other properties that are not frequently exchanged in the market.

As further support for reliance upon the Cost Approach, an authoritative text published by the Apprazsal Institute, The:
Appraisal of Real Estate, recognizes the validity of the Cost Approach as it states;

*“The cost approach is used o estimale the market value of proposed construction, special—purpose or spetially

. properties, and other properties that are not frequently exchanged in the market, Buyers of these properfies often

measure the price they wilt pay for an existing building against the cost to build a replacement, minus depreciation
ar the cost to purchase &n existing structure and make any necessary modifications..."

The Cost Approach utilizes a method in which the value of the properly Is derived hy estimafing the reproduction of:
replacenient costs new of the improverments, deducting therefrom depreciation due to alt causes atirhutable lo the

. improvements, (and then adding the Market Value of the land). For reasons ouflined below, the land component is
excluded from this analysis. This methiod is based on the theory of substifution that implies that a knowledgeable buyer
will pdy no more for the real property than the cast of producing a comparable property of similar ufitity..

The final step in determining the market rent for the subject property is to. se!ect an appropriate rate of retum which’
can be applied {o the asset value {o calculate a market rent.

8. Property 1 - Valuation-

1. Site Yaluation

For this analysis, and as a cundmon of the subject valuahon the rental value of the site that supports Property 1 is ex-
cluded. This is due fo the fact that the rent credit is atfributed to the gift of the new improvements that will be completed.
- at a cost of approximately $14 million by the San Francisce Botanical Garden Society (SFBGS), a non-profit enfity. The.
site-is under public ownership and whﬂe it contnbutes fo the locatien and function of the project, no rent credit can be’

attributed to lhe site,

2 Vafual:on of CSG Nursery Improvements

* The subject nursery constitules special purpose improvements that are uniguely designed to serve thelr intended use.

The nursery improvements, as described previously, were designed by architect, Femau & Harman. The budgeted
2013 costs tolal $14,248,143 as presented on Table 1. These were provided by the project consultants, Oppenheim
Lewis. Mr. Lewis reported that Ofiver & Company, a construction, management and development firm, is preparinga
quantitative cost estimate for the project. The project costs have a substantial contributory value in the determmaﬁon ,

of the appraiser‘s estimate of market rent.
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‘Vertical development approximates $5.4 million for construction of 8,830 SF. This equates to approximately $550/SF.
This Includes the approximata 4,230 SF Headhouss, and 2,800 SF in each of the Greenhouse and Shadehouss strug-
tures, Howevar, the project includes extensive surface or hoiizontal improvements as well. The budget includes $2.4
mvilliont for site work that includes clearing, grading, ufilities, and soft and hardscape improverments associated with ac-
cess, parking, growing grounds, work vard, etc. The $2.4 million site work budget indicates a unit price of approximately
$24/SF of site area. The nursery and site improvernent costs total $8.15 millon, These costs are then adjusted 3.7% for
fime between the 2012 estimate and the 2013 construction start. Including a 9.25% confingency ($754,339), total project
construction costs amount fo $9.204 wilion. Soft costs and other project costs, combined, total approximately
$5,044,000. The budgeted project construction, soft and other costs total $14,248,143. This amount is used to derive
thie market rental value for the improvements. ‘ ' : -

‘3. RateofRetum

“ The next step is to select an appropriate rate of retum i provide‘a competitive retum on ths valug of the underlying as-
set, The appraiser has investigated comparative yield indexes for real estate assets, bonds, etc. A compilation of these
survey is presented in the addenda. For the subject, an appropriate rate of refurn is tempered by the demand of its use
that is deemed to be relatively secure given it functions as an important cultural asset, in comparison to alternative in-
vestments in reat estate where demand &s more directly impacted by economic cycles that curranfly during the past3 - 4
years is being re-priced due fo increasing risk. - . ' . .

For this analysis, given the relative safefy of an unsubordinated position or obligation, prevailing short ~ long term US
bond yields are considered, Traasiry Bond rate rends are deemed to reflect “isk-free” rates. These rale indications are -
considered o reflect the low end of the-range for rates applicable fo the subject property. Cumently, prevalling US bond .
yields approximate 2.2% depending on their short - iong term characteristics. Please refer to Exhibit E.

As an alternative consideration, ffie aforementioned factors rank the securly of ive rent obligation similar & a ground
lease transacion wherain the owner of the leasehold improvements Is induced or motivated to insure the ground rent is
paid s0 as fo sacure its investment In the leasehold improvements. Thus, the analysis takes into consideration the pre- -
vailing rates of refums indicated by ground lease investments and fransactions. '

Historically, ground leass rates of return vary dependent upon the economic cycle where lower.rates prevall during a
recessionary economy and higher rates during an expansionary cycle. Depending on the relafive quality and appeal of -
the location for ground lease site, ground lease rales-up fo 8 ~ 10% have been reported. However, these fransactions
tend to reflect older agresments conveying use for mid-leng ferm periods that insulate the parties from inflation and
market volatility and are also impacted by perindic adjustments, if any. In the case of the subject, and consistent with the
cument recessionary cycls, inflation is likely fo remain stable and relatively fow, although there is market concem that
mriid-fong ferm infiation may be on the horizon. _ : ‘ :

" Thus, a rate betwean relatively safe rates and cument real estate investment rates is conslidered appropriate for the sub-
ject valuation, The application of this rate to either cost faclar (néw or depreciated} yields annua! rental components as
presented below. In order fo establish a compefitive Rental Value for the subject, It s deemed appropriate that it provide
an appiopriate refurn on the asset value.. Typically a compelitive rate of retum reflects a measure of demand and fisk
that is associated with the development and oparation of the asset, as well as the contract termss of the lease. No terms
of a lease agreement have been provided for this analysis. S ' ‘

The appraiser has completed a survey of yleld rates indicated by the purchase of ground [zase assets. The resulls of
the survey are presented on Tabls 2. Ground leases acquired as investments reveal yields that range from 4.17% to
7%. The rangs Is indicafive of both the acquisition date and the yield rate that is indexed fo the pravalling 20 - 30 year -
Treasure bond rate at the fime of the ground lease. These vary significantly over time and by land use, and in some
cases a participation rent factor. None of these fransactions involve spacial use properties, but relate to more intensive
commercial usss such as retail, hotel, apattments and offices. . Primary consideration is given lo recent transactions #1, '
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" LT COMPOSITE (>10 Yrs) . TREASURY 20-yr CMT - EXTRAPC ~ ~

DATE
0831412 2.4 S 2.13 ' NAA
66104?12 CL[FFORDZ{%EVISORY, LLC | CSC;‘ & County Fair Buﬂdmg, Golden Gate’ Park
06/05/12 . 221 223 - - C MA
LogleMz 232 2.34 : NA
oso7iz . 233 2.35 o NIA
06/08/12 234 . 236 " NA
08HA2 220 . - 230 |  NA
405/1;{12' . 235 ‘ 237 - A
0811312 228 . - © 230 N/A
wnanz 231 ' _ 2.33 NIA
06H5HZ 228" 230 _ ' NA
osMeiz 226 228 . o N/A
08A9M2 25 ' : 2w N/A
oeoMa . 231 _ o 2.34 NiA
06721/12 228 - S 2 NiA
oMz - 235 B 23 o NA
osrzsM2 228 - | 2.31 T ma.

Treasury Long-Tarm Average Rate and Extrapolation Factors. Beginning Febmary 18, 2002, Treasury ceased pubhcat[on of the 304
February 18, 2002 through May 28, 2004, Treasury published a Long-Teren Average Rate, "LT>25,* {not to ba confused with the Lang-Te
addition, Treasury published dally linear extrapolation factors that could be added fo the Long-Term Average Rate to allow inferested pa
June 1, 2004, Treasury discanfinued tha "LT>25" average due to a dearth of eligible bonds. In place of the "L.T>25" averags, Treasury pl
rate on this page along with an exirapolation factor that was added to the 20-year Constant Maturity to obtain an estimate for a thearstic

raln!mducad the 30-year constant maturity and is no longer publishing the extrapolation factor, -

——g — -

The Long-Term Average Rate, "LT>25," was the arithmetic average of the hid yfelds on all autstanding fixed-coupon securities (i.e., ax
years or more remaining to maturity. This series first appeared on February 19, 2002, followmg discontinuation of fe 30-year Treasury ¢
"LT>25" average was discontinued on June 1, 2004.

Linear Extrapolation Factors were determined by considering tha slopa of the yield curve at i#'s long end and exirﬁporaﬁng.aut to a the
Faclor to determine a 30-year proxy rate, add ihe factor fo the 20-year Constant Maturity Rate. For example, if oh a partictilar day the 2¢
Exirapolation Factor was 0.02%, then a 30-year thearefical rate would have heen 5.40% + 0.02% = 5.42%. Publishing of tha Linear Exir.

9, 2006 with the reintroduction of the 30-year Constant Matuiity Rate.
The Long-Term Gomposite Rate is the unweightaed average of bid yields on all outstand!ng ﬁxed—coupon bonds neither due nor callable

For more informafion regarding these statistics contact the Office of Debt Management by emall at debt.management@do.treas.gov.
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#2 and #3. These aecurred more recently and cohvéy'invesﬂnent positions.improved with substantial feasehold building
improvements. The range of indicated rales range from 3.8% to 6.4%. The high end of the range is for a new bulk retail

* development project (#1) leased fo Lowe's for 30 years. It is deemed to reflect an inferior higher risk property type with.
improvements that may lose functional and investment appeal, and as well has an inferior location.  Ground lease:
fransaction #2 and #3, are considered to provide more similar in terms of quality and risk. In addition, the appraiser in--

_ vestigated a variely of ground lease transactions entered info by Google in the Mountain View.and former Moffett Field
project areas. These lransactions also shed light on prevailing nsk rafes for highly secured ground lease commitments
that indicated rates from apprommately 3% to 7%.

Once agaln, for this analys's, several faciors must be considered, The underlying nursery improvements are considered
more secure, and not directly exposed to market volatility In demand, occupancy and rental rates. Further, it should be
noted the security of the rent obligation is enhanced by the substantial costs expended hy the tenant to (originally con-
struct the facility}. Tenant quality is another consideration since the durability of rent obligalion has always been, and
especially now, is a critical factor in determining investment.and risk assessment. The current cormitment by an im-
portant and successful fong-term occupant renders it atiractive to allemative investors. Therefore, the appraiser con-
cludes there is a high level of salely associated vith the use of the property (and its abifity to generate secure rental
income). Accordingly, investment risk is miligated and an appropriate rate of return is selected from the low end of the
market range to determine the Rental Value for the subject. Thus, for the subject graund lease a compefitive rate of
refurn must be fower than the low end of the aforementioned ranga for impreved pmperﬂes Based on these metrics, 2
competitive yield befween not less than 3.5%, nor more than 5% is indicated.

Therefore, the appraiser concludes an appropriate rate of retum within the lower-middle range frem-4.25% is appropri-
ate in defermining a markel-based update Rental Value for the properdy. -

By multiplying these fwo factors a Rental Value amount is determined that provides a compehtwe return on the value of
Itz asset that is calculated as follows: -

ASSETVALUE X RATEOFRETURN = RENTALVALUE
§14,248143. X 4.25% = '$605,546

€. Property2- Valuation

In onjer to appraise the market rental value for Property 2; the appraiser. completed an lnspecnon of the subject proper-
ty, and observed trends of fand uses in the area. The varous components of the Property 2 are most similar to competi-
tive Class C office space and industrial space for which comparisons can be made with recent lease fransactions for use
of such space. Consaquently, the appraiser investigated recent lease fransactions as well as current listing for available
space, under the theory they represent the altematwe occupancy costs for nearby locations. The data s presented on

_Tahle 3.

" Comparable 1 is the current office locafion for the SFBGS at 1260 9% Avenue, It began accupancy in 2007 under a 2-
year |ease agreement that now continues as a month-fo-month rental agreement. The premises include approximately
1,500 SF that constitutes a converted residential fiat, The landlord recently implemented a rent increase for July at
$3,500 that equates {o a rale of $2.33/SFIMO. In addition to the rent, the tenant pays PG&E ulility costs and provides
its own janitorial services. The owner pays laxes as welf as waler, sewer and garbage expenses alcmg with casualty
instrance costs. This fs tantamount {6 a gross lease strucfure.
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Comparable 2 is located at 1627 Iving {at 17%). It comprises available space in-sscond and third floor premises that _ o

have been extensively renovaled. The premises contain a tofal of 3,026 SF but it can be divided into two paces, The
current asking rent ranges from $2.28/SF/MO to $2.74/SF/MO. The reported expense bass is modified with the cwner”
paying taxes and insurance.

Comparable 3 is located at 2150 lving {at 22nd). It comprises available space in second and third ﬂoor pretnises that
are older. The premises contaln a total of 2,500 SF but it can be divided into as small as 1,100 SF. The cument asking
rent is $1 SD/SF!MO The reporied expense base is gross with the owner paying taxes and instrance.

Comparable 4 is Iocated at 2203 Inving (at 23%), It comprises avaﬂable space in newly renovated 2. -story buﬂding T’ne
premises contain a total of 5,000 SF but it can be divided info smaller units. The current askmg rent Is $3. 50!8F/M0 :

The reparted expense base is modified with the owner paying taxes and insurance,

Comparable 5 is located at 2340 [rving (at 24%). It comprises available space in a 3- story building. The premises contain
a fotal of 5,628 SF but it can be divided Into smaller units as smaff as 243 SF, The current asking rent is $1.50/SF/MO.
The reported expeniss base is net with the tenant paying all expenses. Parking Is available in the building but at an add[—

tisnal cast,

Comparable & is the recent leasa of the ground floor premises at 2340 Inving. Thinktank Leaming began occupancy in
2007 under a 1-year Iease agresment that includes approximately 3,040 SF. The rent is $2.20/SF/MO and the expense

baseis net

“Camparable 6 is the recent lease of the' ground floor premxses at 2340 Iving. Thinktank Learning began occupancy in
- 2007 under a 1-year fease agreement that includes approximately 3,040 SF. The rent is $2.20/SF/MO and the expense -
base is net. The rent was set af a low rate since the tenant infended to pay all tenant Improvement costs.

Cormparable 7 is Iocated af 2537 lrving (at 26%). It comprises avafiable space In a newer 2-story building, The seconf
floor premises contain a total of 1,700 SF. The cument asking rent is $1.71/SF/MO. The reported expanse base is modk-

fied net with the owner paying taxes and insurance, -

Comparable 8 is located at 350 Pamassus. The pmject comprises a mid-rise medical office buxldmg at UCSF T he build-
ing management reports that a 10-year lease was just transacted for 800 SF that requires a full service rent of
* §6.50/SF/YR with 3% annual increases. A T aliowance of $15/SF was provided but no other rent concessions. The unit
 is on the 6% floor facing north with excellent views. This transactions Is for Information onty given its location and arienta-

tion for medical office tenants.

The rental value far the subject is segregated betwsan the County Fair Bmldmg premiges and bookstore, and ihe oldar
horticuttural shed buildings. The Gounfy Fair-Bullding office premises are well located inside the park environs, with
generally good access to the nearby Inner Sunset neighborhood district and complimentary services, Parking is no less
- convenient than other neighborhiood business districts, however, the overall garden and park setting is suparior to many
nearby options. The subject is a public property and exempt from real pioperty taxes. Typically the compstifive market.
conveys taxed properties that more often is the burden of the fandlord, for which rent levels are adjusted on some level _
to offset the owner's obligation. Consequently the motivation or incenfive varies between private property owner's sfforts
to recapture such costs compared to public properties, suggesting more compefitive rent levels. The subjest rant is pro-
jected on a gross basis, requiring tenant payment of afl utifities and janttorial services, with faxes, structural maintenance
and insurance the responsibility of the landlord, The market rantal value for various component areas within the County

Fair Building and bookstore Is projected on Table 4. -
The tental valus for the ofder subject horticultural shed buﬂd!ngs cansiderafion is placed on their dilapidated candition
and limited functional ufility. The premises are obviously well located inside to support the park and gardens environs,

" but access and competiive appeal is imited, For comparison the reader is referred to Table 5 for recent South of Mar-
ket industrial lease fransactions and mdexed rental rates The sublect Is inferior to each of the comparabfes and are
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: 'CLIFEORD ADV[SORY, LLC - ) CSG & County Fair Building, Golden Gate Park

ccnciuded fo offer nominal utifity and hence {rental) value, The same commenis apply to taxes as stated previotisly. The
stbjéct rent-is projected en a gross basls; requiring fenant payment of alt uiiies and [anitorial services, with taxes,
structural maintenance and insurance the responsibliity of the landlord. The marKet rental value for various compenent -
areas within the County Fair Building, booksfore and horticultual structures is pmJected on Tables.

D. WMarket Rent Conclusion
~ The intended use of the appralsa[ analysis-presented: herein addresses he market rentai value- for twe propertle:s

PROPERTY 11s the proposed Center for Sustalnable Gardening projectin Golden Gate Park. The projest sile: is under
publie ownership and the new.profést will replace the existing San Francisco Botanical Garder at Strybing Arbaoreturm.
The tnarkef rent for Preperty 1 is $605,546.

PROPERTY 2 is the existing space at the County Fair Building in Golden-Gate Park. The existing spacé compnses af-
fice, library, storage and book store premisés and elder hortfoultural space in the nursery area. The tofal area encom-
passes approximately 4,349 SF, The market rent for Property 2 i s $81, 289 under the premise annuat GPl or fixed in-
treases is anticipated.
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Agprgisai Céﬁification Sf‘antemeng | A' : EXH]BIT E

I certify hat, to the best of my knowledge and bellef:

/ Signature s Dale

the stalemenls of fact contairied in this report are Irue and correcl,

(he reported analyses, opinions, and conclusions are limited only by the reporled assumpﬁons and fimifing
condilions and are my personal, fmparnal and unblased professional anaiyses apinions, and conclusions.

Fhave no present or prospective interest in the property fhat Is the subject of this report and no personal
interest with respect lo the parfies involved.

1 have no bias with respect to the pmperty that is the sub;ec! of this repurl orfo the parhes anofved wnh this -
assignment.

my engagement in this assighment was not confingent upon developing ar reporting predetermined resulls.

my compensation for completing this assignment is not confingen! upén the development or reporting of a
predetermined value or direction in value that favors the cause of lhe client, the amount of the value opinion,
{he aftainment of a stipulaled result, or he occumrence of a subsequent event directly related fo the infended

use of Ihis appraisal.
I have made a personal inspection of the property that is the shbjec( of this repart,

no one provided significant real property appraisal assistance lo the person sign}ng {his cerfification,

| have pedformed a previous appralsal of lhe subject property involving the sub;ect property wnthm the thtee
years pnar o this assignment.

the reported analyses, opinions, and conclusions were developed, and this repart has been prepared in
conformity with the Code of Proflessional Ethics and- Slandards of Professional Appraisal Practice of the

Appraisal Instltute

the use of this reporf is sublect lo the requirements of the Appraisal {nsmute relating fo review by its duly

"aulhorized representatives.

- Asof th_e‘date of this report, | has corhple{ed the continuing educalion program of the Appraisal lnsti,lutfe_._

6/22/2012
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” CLIFFORD ADVISORY, LLC CSG & County Fair Building, Golden Gate Park

EXHIBIT F _
As:sumptlons and Standard Umitmg Cnndltions
‘This appralsal is subjett to the following lmulmg condxtfons

1. The legal description-and area dimensiong furmished the appraiser is assumed 16 be corfect. No survey of the
boundaries of thie praperty was completed. '
2. No responsnbihty for mafters legal in character i§ assurmed; nor is any opm;on asfo htle rendered, which is assurred
10 be marketable. All existing liéis, encurbrances, and-assessments have been disregarded, except where noted,
-arid the property s appraised as though freg-and. clear, under respnnstbla ownership and compefent management,
“Its specnﬁcally rioted the appraisal assures the' property will bé corpeténtly managed; leased ard maintained by
ﬁnanctaily sound owriers over a reasonable period of ownership. ,
3. Uniéss otherwise nofed hersin, itis assumed that ltiere-are fio encroachments, zoning, of festrictive: wolatnons ex-
. isting in the subject property.
4. No opinion is intended 1o be expressed-on miatlers which réquire- fegal experhse or specialized investigation or
“knowledge beyond that customarily. employed by real estafe appraisers.
The exhibits in this rafiort are included fo assisthe readerin visualizing the property. No survey of the property has
. been made and fo responsibity i connegtion with such matters is assumed.
6. ' The distriBution or allacation, if any, of thes fotal valuation of this report between land and. Impmvements applies only
under the existing prograi of tfilizaticn. The ‘separats valualions fof land and improvements must not be used in
con,mcbon with any other appraisal-ahd aresinvalid if so used. Any value esfimates provided in the repeit apply to
the eilire property, and any prorafion or division of the’ tofal into.fractional inferasts will invalidate the value esti-
mate, unless such proration or division of iriterests his begn &t forth in e report. '
The statements of value-and all conclusiorss shall apply s of the date show herein.
" No-responsibllity foreconomic or pﬁymcal factors is asstimed whish may affect the oplmons herem stated which
may be presefit of occur at some dae after the date of value.
An inspection, as far as possible, by observation, the. Iand hés heeh madé; Roweéver, it was impossible to personally
inspect condflions benedth thie soil; therefdre; no represemallons are made as'fo these malters unless specifically
considerad i the- appraisal, -Further; i opinion i$-éxpressed as to the value of sub-surface o, gas, or mitieral
fights, ar Whéther the property is subject o surface entii for thie'explorafion or removal of such materials, , except as
_is expressly stated,

40. This appraisal is-predicated.on. the assumption that the existence of hazardeus material, whichi may ormay not ba .
present in;-on or nearthe property; was not ehserved by His appiaiser, unless.otherwise staled. The appraiser has
fio knowledgé of the existence of such ratefials in, an of near the property. - The appraiser, however; Is ngt quali-
fied fo detect such substances, and assumes o responsibifity for such cendifiens, or for engineeting or othier in-
specfions which shight be required fo discaver such faclors; The presence of asbestys ar othet polentially hazard-
ous materials may affeet ffie value of the progerty: The valiie estiviate hergin is predicated on the assumption that -
thera Is no such material on or in- the property that wotild cause a loss in value. No responsub;hty is assumed for -
any such condition, or for any experti<e of knowledge required to discaver them. ‘ ‘

. 11., No.engineering. survey has been made by us. Exeepl as specifically slated, data relative to size and area were
taken from sources.considered reliable. Furthermore; no:warranty Is:implied with regard to physical of strucmral or
opéeraiional deficiencies which are noldisclased lo the appraiser and noted heréin.

42, Tli€ appraiser assumes ho resporisibility for: determining i the property fequites enwranmental approval by:the ap-
propriafe goveming agencies, nor if it is Iii violation thersof, unless otherwiser ndted herein. The appralser agsumes -
thatihere is full compliance with all applicabile fadefal, state; and Iscal environmental fégulations- and laws unless
. noricormpliance is stated, defined and considered in thé appraisal repert, The appraiser:assumes that all required
licenses; certificates of occupaney; consents or otfer legislative or administrative authority frofm any local, state, or
ristienal gdvetnment or piivate eniity or-organization have been or can be abtdined or renewed for any use on
which the vame gsfimate contained in this repert is based

<

©
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13,
14,
1.

- 186.
17.

" this rsport.
18

19.

fnformation, estimates, and opinions contained in this report are obtained from sources considered refiable and
where feasibl, has been verified. However, io liability can be assumed for information supplied by offiers,

The right to make such adjustments to the valuation herein reported is reserved, as may be Tequired by the consid-
erafion of additional data or more reflable data that may bocome available.

Alt projections of income and expenses In this report are estimates of curent market expectations, not predictions
of the fulure. No warranty or representation is made that these projections will materalize. Where Discounted
Cash Flow Analyses have been completed, the discount rates utilized to bring forecast future reveniues back ta es-
timates of present value, reflect both the appraiser’s market nvestigations of yisld anticipations and judgement as

- to the risks. 2nd uncertainties In the subject propsrty and the oonsequenﬂal rates of retumn reqwred fo aftract an in-

vestor under such risk condifions.
The appraiser may not be required to give test{mony or fo appear in court or any govemmental or oihar hearing by -

“reason of this appraisal, unless prior arrangements have been made,

The appraiser has no present or contemplated future interest in the property which is not specifically disclosed in

This report shalt be used for its infended purpose only and by the parties o whom it Is addressed as of the current .
date of valuation. Possession of this report doss not camry with it the right of publication, or duplication. One of the
signatories of this appraisal is a member of the Appra:sal Institute. The Bylaws and Regulations of the Insfitute re«
quire each member of candidate to control the tse and distribution of each appraisal quned by such member or
candidate. Therefors, except as hereinafter. provided, ihe party for whom this appraisal was prepared may distrib-

e coples-of this report, in its entirety, to such third parties as may be selected by the party for whom this report
 was prepared; however, selected portions of this appraisal shall not be given to third parties without the prior wril-

ten consent of tha signatories of this report. Neither all nor any part of the contents of this report shall be conveyed
to the public through advertising, public relations, news, sales, or other media without the written consent or ap-
proval of tha author... This applies particularly o valus conclusions, the identity of the appraiser or firm with which is
connected, and any reference to the Appraisal Institute, or MA! designation.

Unreinforced masonry buildings { (UMBs) are known to be hazardous in earthquakes. With the approval of Senate
BIll 547 in 1986, the California Legislature enacted the Unrelnforced Masonry Law. This act requires ciies and
counfies in Seismic Zone 4 to inventery UMBs, to nofify thelr owners that thelr buildings are polentially hazardous

_and to develop programs fo mitigate this hazard.

As of ine date of valuation, the subject property is not included on the fist of unremforced masonty brick (UMR)
buildings in Sausaliio. Itis assumed no such conditions rmpact the uhhty. eceupancy, mazketab lity and value of the

- subject property.

21

Secondly. no studies have been completed to determine the property's "PML,” Probable Maximum Loss, during -
a seismic event. Should such a study be made availabls, the appraiser reserves the right to make apprapriate ad-

justments fo value.

Information regarding any earthquake and flood hazard zores fnr the subject propsrly was pmwded by outside

sources. Accurately reading flood hazard and earthquake maps, as well as fracking constant changes in the zone
designations, is a specialized skill and outside the scope of the services provided by this appraisal assignment. No
responsibility is assumed by the appraisers in the misinferpretation of these maps. ‘It is strongly recormmended that
any lending institution reverify earthquake and fiood hazard locafions for any property for which ihey are providing a

mofigage loan.

. Unless otherwise noted In the bedy of the repor, |t is assumed that the property is stmcwrany sound; that all build-

ing Systems {mechanicallelecirical, HVAG, elevators) are, or Wil be upon completion, in good working order with no
major defarred maintenance or repair requirad; that the mof and exterior are in goed condition and free from infru-
slon by the elements; that the properly is selstically sound and that the continued use of the structure would not
require any sejsmic bracing or selsmic upgrading; that there are no potential asbestos, toxic waste or other fypes of
environmental problems; that the property has heen engineered in such a manner that it will withstand any known

2774 - %
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etements such as wrndstorm hurricane, fornado, ﬂoodmg, or similar ndfurel occurrences; and that the imprave-
menfs, as currently constituted, conform to all. applicable local, ‘state and.federal building cddes and ordinances.
Clifford Advisery, LLC, has riot retalned independent structural, mechanical, electrical; or-civil engirieers inconnec-
fion with this_appraisal, and therefore, fakes no representations refafive fo building condtion. No such problems
were brought to the-attention of Clifford Advisory, LLG, by ownership or management. Unfess otherwise nofed,

 Clifford Advisory, LLC, inspected less than 108% of-the enfire exterior.arid interior portions:of the improveéments.
Unless-otherwise noted, Clifford AdviSory, LLE, was not fumished any engineering reports by the owners andfor by
the party refaining this appraisal. If questions in these areas are erifical fo the decision process of the reader, the
ddvice of competent engineering consultants should. be obtained and relled upon: f engineering consuftarits re-
tained stiould report negalive-faclors, of & matérial fiatdte; or if such are later discovered, réfativa to bulldifig-condi-
tior, such negative informatien could have a substarifial negative impact on the values. reported in this appraisal.
Accordingly, if negafive findings are reported by‘engineering constifants, Chfford Advisory, LLG, reseives. the right
to amerid the values reported Nereim.

E. Useful Defifiltions
1. Defmifiorof Markef Value (USPAP).

~ Market'Valitg 'is the major focus of most real-property apprarsal assignments. Bothi economic and Ie‘gal der" nitions of
- marKet value have been‘developed and vofiied. A cufrent econoiic definition agreed upon by federalfi nanclal instifi-
lions ifi the United:Stalgs of Amefica 15 .

Thé mostprobable piice which & piroperty stiould bnng in"a compéfifive and open market under all condifions reqursrte o
a T=ir-sale, e buyer and sefler each acting prudenﬂy arid *knowledgeably; and assuming thé price is riot affected by
urdue stimedus: lrnphcrt izt e definition is the consummahan of a sale of a spetiiied date and the passing of tile from
seller to:buyer: undersendrtrons whereby: _

Buyer and sellef aré iyprcally mofivated. :
Both parties.ara well informed or well advised, and eaehrating i what they consider rherr own best mterest
A reasonable time is allowed for expostire inthe open market, :
" Paymentis made in terms of cash in U.8; dollars or in terms: of financial avangements tomparable thereto
The price represents a nomal consideration for the prapetty sold uraffected by specral finiafiting or creative finric-
iiig or sales concessions granted by Anyone associated witl the sale.

{Soureé: Office of the Cofriptraller of the Cumency Under 12 CFR, Part 34, Subpart C—Appratsa[s, 34.42 defini-
tions [f].) '

2 . Défipition of Markef Rent
Market rent is defined as the rental income that a prcperty would most probably cofrimisnd In e open rmarkef.

3 Property Rights Appraised

The primary purpese.of the appraisalis to estimale the Market Renfal Value- of the Fes Srmple Interest in the. Sﬂbject
property as descnbed herein.: )

Fee Slmpie i$ defined by the Apprarsal Institute as an.absolite fee; a fee without limitations to any padicular lass of
. hels of restricflons, bt subject to the limitations of eminent domain, escheat, pofice power, and faxation. An mherrtable"

estate.
4. Valtiation Methodology - Definifforts .

There afe thres major approaches fo the valiation of real property—the Cost Approach ftie Sales Comparison Ap-
" proach; and the-Income Appiroach.. The type-and age of & propary and the quantity and quality of data that can be ob-
fained affect the uﬂhty of each approach for any given appraisal task,

& W
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The income Approach is based upon the economic principle that the value of an income preducing property is the pre-
sent worth of anﬁcipatedvmturé benefits; which are comprised of the annual income stream (cash flow or net Income}
and the reversion benefits (resale valus). The net operating income is esimated by deducting from the gross annual
income and appropnata allowance for vacancy and operafing expenses. The net income can be converted Info a pre-
sent value esfimate using a capitalization process. There ate various methods of capitatization that are based upon
inherent assumptions conceming the pattem of tha income stream, as well as the quandity, thahty and durabrlfty of the
income stream.

The Direct Caprtahzahon Methnd applies an overall capitalization rate {6 a single year net operaﬁng incoma {NOI). By
dividing the estimaled NOI by an appropriate capitafization rate, the value estimate by the Income Approach is derived.
This is appropriate where the income stream, sither actual or estimaled, Is generated by rental rates at or near the fair
matket fevel. .

When the pattern of the anticipaled Income stream {5 imegular due to an absorption or stabilization period for a new pro-
{ect, or due to existing leases that ferminates during a future period, the Discounfed Cash Flow Analysis is considered to
be a valid and appropriate method. The Discounted Cash Flow Analysis is a method to-estimate the present woith of |
the futura income.stream by discaunting each successive period of anficlpated cash fiow or net income by an appropri-
ale discount rate. This techniqus is also known as the Yield Capitalization Method. The indicated Market Value utilizing.
this methed is the sum of the present warth of each projected annual net income sfream (before deprectation and fax-

es); and the prasent worth of the reverslon, or potential resals benefils.

The Cost Approach utilizes a method in which the valiie of the proper{y is derived by esumahng the repmducnon or re-
placement costs new of the improvements, deducting therefront depreciation due fo all causes attributable to the im-
provements, and then adding the Market Value of the land. This method Is based on the theory of substitution which
implies that & knowledgeable buyer will pay no mors for the real property than the cost of producing a comparable prop-

erty of similar uility,
The Sales Comparisen Appmach is a misthod of comparing recent salas of similar properties to the SUbjBCi properly.

This approach is based on the principle that the prudent investor would pay rio more for a properly than the costof ac- - -

quiring & satisfactory altsmative properly that possesses physfeal, economic and financial comparabifity. The value of a
particular property tends fo coincide fo the value Indicated by the actions of informed buyers and seflers in the markel-.

place for s:mdar pmperhes
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Sat Francisco Bétanical Garden Soclety — New Lease and Management Agreement
Preinises to'Be Leased tu'SFBGS

1. County Fair Bullding. and beraw Building
« Now
o Everything covéred by 2002 !ease
o Three rooms that SFBGS alsc has been using{Reoms 23 and 30-in the Library Buﬂdmg,
Room Z14n the Caunty Fair Building}. Note that Room 21 is forstorage:
. *  Future (To be specified in. New Lease, dependent on futufé developments but o be-
appraised now)
" o Room 2 in the County’ Faxr Building — after the Nurséry: Center for Sustainable Gardenmg is
‘built. (RPD will use other space in the County Fair Building for on-site
. Information/reservations.)
o Roorn 14 in the County Faif Building — for [T server tlosét (mialn portions of SFEGS pHone
system is currently located in this room; minimum point of entry for phone lines-and City’s
T-1 {irie-lacated in adjacent bdiler room). Exclusive access not required, but limited aceess
Is. (Stage lighting and sound is located in this room.} Roora would have to centinue to
" have fimited access it has iow. SFBGS Wduld want to place same kind:of security or cage
around the servers. Electrical requirements, other pOSSlbIe ad}ustments ta the room and
costs'to Be assessed.
o Room 22 in the County Fair Bullding — for offices so that SFBGS wil not have to rent office
* space off site; this is part of the space that would be converted to SFBGS office space under
the Botanical Garden Master Plan. Engineering study required to-assess feasublhty and
cost.
"4, Existing Nitrsery Facilities
+« Now '
-6 Everything covered by 2002 lease.
«  Future

o Existing iursery tobe demoﬂshed once Nursery Centerfor Sustainable Gardenmg is

completed. :
_ 3. Nursery: Center for Sustainable Gardening
+ (atepories of space .

o Exclusive use by SFBGS — Work spacefor curatorial/plant coffections management staff; 2
storage closets for volunteers Idcated in the-Commons; storage and lockers for Youdth
Education Program on exterior of building

o Predominant use by SFBGS ~ Commons.area of Headlouse

o 50/50 use by SFBGSand RPD — Greenhause (including Propagation and Quarantme Areas),
Shadehouse, Growing Grounds, Storage Room,; and Tool Storage & Feftilizer Roofm

o Exclusive use by RPD ~ Work spatces for Section Stpervisor and Nursery Manager

o Common Areas inside the Heatdhouse — Interior Bathroofns, Kitchen, Hallway, Jaritorial,
Flectrical

& PublicAreas duiing Nursery Working Hours Learmng Courtt, Extertor Bathrooms

« Tg be |leased to SFBGS as Premises

o Exclusive use

o Predominant use

o 50/50 use

25517
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oHelen Grocker Russell c%a@mmr@iﬁ?mw pre

in San Francisco Botanical Garden at Strybing Arboretum

Orientation to the Library

www.sfbotanicalgarden.org

AT STRYEIRG
ANHORETUM

Weicome to the - o -
Heieﬂ Crocker Russell E,abmry of H@m@uﬁﬁ'w@

LIBRARIANS: Barbara M. Pitschel, Head Librarian . <bpitschel@sfbotanicalgarder org>
Jane Glasby, Associate Librarian =~ <jglasby@sfbotanicalgarden.org>
Brandy Kubl, Associate Librarian <bkuhl@sfbotanicalgarden.org>
Assisted by an able staff of 40 volunteers
Email address: <library@sfbotanicalgarden.org>
Phone: {(415) 661-1316 ¢xeension 403

LIBRARY ONLINE CATALOG — {fRIS——-lnfernet Reinevable Information System)
<http:/fwww, sfootanicalgarden. org/Irbra:y/indexiltml> provides web access o
¢ 124,000 books .
_* 25006 article citations
+ 2,500 batanical Images

SUBJECTS:

Horticulture

This includes material in many related arcas, for example:

All aspects of gardens and gardening

Specific kinds of Plants

Botany (limited holdings; California Academy of Sciences hasa much
more extensive collection)

Agriculture (small-scale; including organic farming; soils, fertilizers,
compost) .
-Forestry (local, information on wood etc).

Natural History

Mediterranean Climates

Plant Hunters/Plant Introduction

Botanical Art, [llustration & Crafts

Plant Lore

Flower Arrangement

Medical Botany

Ethnohotany & Economic Plants

Plant Pests & Diseases

-Ecological Restoratian

HISTORY:

The Library was opened in 1972. The Library and all cducan on programs
{lectures, classes, docent program, tours, interpretative publications), as
well as the development of special gardens are undér the auspices of the
San Francisco Botanical Garden Society. The day-to-day maintenance of -
the San Francisco Botanical Garden at Strybing Arboretum comes under
the jurisdiction of San Francisco's Recreation & Park Department,

HOURS:
" 7 days a week, 10am— 4pm
Closed major holidays
Reference only, books do not circulate (The advantage of this system is
that the books are here when you want to use thﬁm) Photocapiers (b!ack
_ & white, color) are available _

2319
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EXHiEr |

-+ CLIFFORD ADVISORY, LLC ~ - CSG & County Fair Building, Golden Gate Park .

. AGREEMENT FOR DESIGN AND CONSTRUCTION OF
THE NURSERY AND CENTER FOR SUSTAINABLE GARDENING

This Agréement for Designiand Construetion of the Nursery and Center for Shstabiable
Gatdening ("Agreetient”) is-entered as of _ -, 2012 (the "Efféctive Date"), by and between
Saf Francisco Botanical Garden Socisty at Strybing Arboretum-("SFBGS"), a Califéinia non-

profit public benefit corporation, and the City and County of San Francisct (the "City"), acting
by and through its Récreation and Park Department ("RPD"). ' o

- RECITALS

A, The Cify owns, operates and mai;itziins the San Francisco Botanical Garden (the
“Garden™) located in Golden Gate Patl in the City and Gounty of San Franciscs, and SFBGS is

devoted to supporting, promoting, and enbateing the iige, appreciation, and statare of the.
Garden. . : C

' B.. SFBGS hasproposed to construct aNursery: Center for-Sustainable Gardening
otta site (the “Property”) within thé westernend of the Gardsn (e “MNijrsery”), a5 shown on
Exhibit A, attached herefo. '

o C. S:FBGS' has retained Fernau & Hartman Axchitects to prepare-a conceptual plan
fLthe "Concepinal Plan”) for the Nursery. _ . co .

.  This agreement incorporates by referénce the Congeptiial Plan.

. E.  On September 15, 2008, the Civic Design Raview Committed of the San
Francisco Arts Commission approved Phase 1 (Scliematic Design) review for the Nursery. On.
Miairch 16, 2009, the Civic Design Review C‘érpniittee approved Phase 2 (Design Development)
review for the Nursery. Phase3 (Construttien Documents) approval by the Civic Design~~ ~
Review Committec shall be required prior to comiencerment of construction.of the Nussery.

I, On November 20, 2008, the City and County of San Francisco Recreation and.
Park Commission (the "Commission") approved the Conceptual Plan.. On March__~, 2012,
the Commission adopted a Mitigated Negative. Deelaration for the Nutsery, apptoved this '
Agreement, and recommended that the Boatd of Supervisors accept a gift from SFBGS
cutrently valued st approximately Fourteen Million Dollats ($14,000,000.0 0) for implementation
of the Conceptual Plan. Theimprovements td be accepted as part of such gift shall include, but
1Bt necessarily be lithited to: a gew,:[EEDéPlaﬁndillatargaied nursery structure that includes a
. gréenhouse, shade house, and headhouse (cluding staff wotlc space); suppoit space; public

restrooms; outdoor nursery spacey and ati outddor Leariing Court. As specified in the
Conceptual Plan, the Nursery is designed so that the headhouse portion of the facility may be
expanded by up to approximately 1,320 square feet at a later date, as programmatic needs and
fands allow. Acceptance of the gift fiom SFBGS is conditioned upon aceeptance by the Board
of Bupervisofs. : ' o ; : v

G:  This-Agresment specifies the respective- responsibilities of the City and SFBGS

AIT2848029:3 o _ 2:481
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regarding the terms under which construction of the Nursery may oceur at the Property. The - -

parties desire by this Agreement to specify those terms and to provide a ptocedure and
requirements for the completion and acceptance of the 1mprovemcnts to'be constructed by

SEBGS.
NOW, THEREFORE, the parties agree.as follows: |

I. This Agreement shall eii}irc on the date upon which RPD executes a letter

aceepting the Improvements (as defined below) as discussed in Section 15 below, or upon such
eatlier date as either party termmates this Agreement i in accordance with Section 12 or Section

18 below.

2. The Clty confirms that SFBGS is authorized to acton a voluntary basis as the
authorized representative of RPD as such term is used in California Business and Professions -
Code Section 7040(a) and further confirms that such status is a condition to SEBGS entering

into this Agreement.

. 3, SFBGS, in its capacity as authorized representati\}e, will proﬁide to RPD the
following: : : ) - :
(a) Three sets of plans for the improvements to be constructed by SFBGS
(the' “Improvemcnts") which shall be consistent with the Conceptual Plan approved by the
Commission on November 20, 2008, and the plans approved by the Civic Design Committee as
of the applicable date, one set each at 90% completion of schematic design, 90% completion of
design development, and 100% completion of construction documents; The 100% construction
documents set shall be signed by a licensed landscape architect and architect and applicable

engineers as per industry standards. Each set of plans shall be reviewed by RPD, and the 100%
constroction documents set shall be SubjCCf to the approval of RPD’s Capital Projects Dmsmn

' (t) . Alllabor, matenals and project and construction management services
necessary for construction of the Impro%ments pursuant to the approved plans and ‘
specifications.
A {¢)  Payment for the services of a Project Manager and uther members of
- RPD’s Capital Division, pursuant to SCCUOH 4.d, below.

4. RPDwill pmwde the fochmg

' - (a) Coordmatlon of all required City rfmews "approvals and permits
including, but not limited to, disabled access, CEQA review, RPD staff and City approvals and
building permits. SFBGS shall coopcrate with RPD and provzde stch reasonable assistance as

requested by RPD.
" {b)  The facilitation of any reqmred community meetings and public
notification processes.

_ (¢} . Exclusive use of the Property as staging space during construction so that
the contractors shall be able to mobilize and store materials and equipment necessary for the

2782
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construction of fhe Tmprovements, pursuant to a standard RPD, permit in the formi attached
hereto as Exhibit B, -

d.  Services of a Project Manager and-otHer membets of RPD’s Capital .
Division, equal to the amount of $58,960, which shall include, but not necessarily be limited to:

i Faé@litéz-ﬁoﬁ_o‘f eutiﬁcment:ﬁrdces‘s including ettivironmental raviewv
and Department of Building Ihspection permit process.

oo acilitation-of Récreatfon and Park Commission review and approval,
i, . .Facilitatioﬁ of Art Commissfon review and approval.

iv.  Fagilitation of Board of Supétvisors réVfgW’ and. approval. -

.v. Facilitation-of Recreatfibn and Park staffeview and approval.

vi. + Facilitation of Depattment of Public-Works, Disability Access
. Coordinator review and approval.- o .

i, Facilitation of public mectings and field publie inquiries.
Vi, Minorfacilifation'during constinction.

5, SFBRGS shall notbe. ;esporisibl’é for the following, which;to the éxtent required,
shall be the responsibility of RPD and the City: ' . :

(& Adequatefit protection water lines to service any fire hydrants hat may
be required in or pass through the Property. ' '

. ® Ay 'impmv‘,ements specified in the Coneeptual Plan othet than the
Tmprovemients, as set forth inf Section 3.(a), above, _ '

(©)  Utilities including natural gas, electicity, waterand sewer-and waste.
disposal necessary for the-consfruefion of the Tnptovements and the handling and or disposing
of any hazatdous ratertdls presert at the Propetty, whcther as a result of the constiuction of the
Improverhesits or already existing at the Property; provided, further, that the City’s handling *
and.or disposing of such Hazardous materials shall ¢omply with all applicable laws and -
. fegulations. ' - : '

{d) Access rights to the Propétty for SFBGS and its coﬁs}ﬂtan'ts,» cotitracfors
and-all other subconiractors perfatiring work reldted to the Improvements, :
_ . (&)  Secuty for jgfxe Nursery; except for-fhe-consfruction drea shown in'the-
construction documents, and only duting the cij;fstfuctibrr of the Tttiprovernents, which
responsibility shall be by SFBGS. S :

6 fEh‘c City and RPD acknowiledge that during construction, publi’é:--ei_ccesétd areas:
of the Garden under construction, inchading; but notnecessarily linited to, the Property and

AFT2848093 ' ' : 251 83
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surroundmg graded areas, may be xesmcted or prohlblted Emergency access for fire and police
protection will be maintained. Pedestiian traffic will be redrrected around the construction

ZOoneG,

7. SFBGS will select a.contractor or contfactqrs {the “Contractor™) to construct the
Improvements, The Contractor will contract with SFBGS for the fabrication and installation of
the Improvements in accordance with the approved plans and specifications. The pasties

understand and agree that SFBGS may delegate through written contract any of its
responsibilities under Sections 2 and 3 of this Agreement to consultants or hcensed contractors.

8. SFBGS agrecs that in any contract it enfers irtto for the construction of the
Improvcments it shall require: (1) the Contractor to indemnify the City; (2) the Cxty shall be
named as & third-party beneficiary, including, without limitation, of all warranties of the work
and of all required performance bonds, (3) the Confractor and its subcontractors to pay ifs ‘
warkers the prevailing raté of wage for the craft or classification of work performed; and (4) the
Contractor to either a) carry perfonnance and payment bonds identifying SFBGS and the City

as joint obligees, or b) provide equivalent assurances (for instance, the use of SubGuard®

coverage} to SFBGS and the City, subject to prxor approval by SFBGS and the City.

9, SFBGS will be fully responsible for all payments to consultants and Contractor
and all other subcontractors performing work related to the Improvements af no cost to the City,
except as noted above. SFBGS-shall provide evidence satisfactory to the City of the. :
acknowledgment of thie-Contractorand all other contractots and afl subcontractors, that the' City
is not financially liable, arid shall not be invoiced, for any costs incurred in'performing any work
_ related to the Improvements except as noted above, 'SFBGS shall withhold finds from payment

to its construction contractor upon receipt of a stop notice, in conformance with Civil Code

sectxon 3186.

. - 10, SFBGS will use reasonable efforts to conduct perxodm on-site construction

- inspectiors to ensure that construction of the Traprovements is in accordance with the plans and
specifications; provided, however, that SFBGS expressly disclaims all warranties as to the
compliance of as-constructed Improvements with Conceptual Plans or the plans approved by
the Civic Desrgn Comm1ttce RPD may at its discretion review or observe consiruction

‘activities.’

11, I SFBGS becomes aware that any portion of the Property is damaged or
threatened by any of the activities of SFBGS or anyone acting by or through SFBGS hereunder,
with the exception of any disturbance of the Property necessary to construct the Improverents,

+ SFBGS shall promptly notify RPD of such damage or threat by email or hand dehvery SFBGS
shall remedy any and all such damage or threat and restore the Property to its previous
condition subject to RPD's approval. RPD shall have the right from time to time to inspect the

- repair work undertaken by SFBGS, its employees, or agents upon reasonable notice. RPD may,
but shall not be obligated to, remedy such damage or threat at SFBGS's sale cost, (i) if SFBGS
does not cure such damage or threat of damage within written notice of default from RPD, .
where such damage or threat of damage is of a nature that can be cured within such sixty (60)
days period, or (ii) if the damage or thteat of damage is not of a nature which can be cured
within such sixty (60)-day period or the parties otherwise stipulate to a longer time period,

2784
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SFBGS does not within such sixty (60) day period commence substantial efforts to cure such
failure, or thereafter does niot within a reasonable time prosecute to completion with diligence
-and continuity the curing of such failure, The parties understand and agree thatthe
Improvements shall not include the handling and or disposing of hazardous materials.

12, SFBGS shall cause its Contractors to maintain at all times during any

- constrivetion activities on the Property insurance described in the certificate atfached hercto as
Exhibit C and to name the City and County of San Francisco, its officers, employees and agents
as additional insureds, except with regard to workers' compensation insurance. SFBGS's
compliance with the provisions of'this Section shall in no way relieve or decrease SFBGS's -
indemnification obligations under this Agreement or any of SFBGS's other obligations
hercunder, Notwithstanding anything fo the contrary in this Agreement, upon the Iapse of any
required insurance coverage, RPD shall have the right to ferminate this Agreement upor seven

*(7) days' prior written notice to SFBGS. SFBGS shall be responsible, at its expense, for |

separately insuring SFBGS's personal property.

13.  In the event of any stoppage in the construction work of more than one hundred
twenty (120) days, SFBGS shall in consultation with RPD take all reasonable steps to cure such
stoppage, which may include, without limitation, contracting for performance of necessary
' services from another coritractor, If for any reason the Improvements.cannot be fully executed
to completion in accordance with the approved plans and specifications, SFBGS agrees to
restore the Property to a condition suitable for public use, :

14,  During the Construction Period (as defined below), SFBGS shall indermmnifyand
save harmless the City, its officers, agenis and employees from any and all loss, expense,
damage, injuty, lability and claims thereof for injury to or death of a person, including
employees and agents of SFBGS, or loss of or damag to property, resulting directly or
indirectly from any activity conducted on or use of the Property, the access rights or the Park by
SFBGS or jts agents and contractors under this Agreement, regardless of the neglipence of, and
regardless of whether liability without favlt is imposed or sought to be imposed on City, except
and to the extent where such loss, damage, injuty, Hability or claim is the result of the gross .
negligence or willful misconduct of the City, its officers, agents or employees. In addition to
SFBGS's obligation to indemnify the City, SFBGS specifically acknowledges and agrees that it
has an obligation to defend the City from any claim that actually or potentially falls within this
indemnification provision, Afier the issuance by RPD of the Acceptarice Letfer pursuant to
Section 15 of this Agreement, the City shall indernify and save hatmless SFBGS and its
officers, agents and employees from any and all loss, expense, damage, injury, liability, and
claims thereof for injury to or death of a person or loss of or damage to property, resulting
directly or indirectly from the physical condition of the Improvements, which indemnification

_obligations shall survive expiration of this Agreement. SFBGS’s indemnity obligations
described in this Section shall survive expiration of this Agreement with regard to claims
arising during the Construction Period. The "Construction Period" shall commence with any-
physical alteration of the Property and shall end with issuance by RPD of the Acceptance Letter
pursuant to Section 15 of this Agreement and, with respect to the partion of the Property
described therein, upon the issuance by RPD of a Partial Completion Accepitance Letter
puisuant to Section 16 of this Agreement, but which period shall not include any hiatus between
construction phases during which time all construction materials are removed from the Property

ATRARO93 | | - 2485
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and no physical work or alterations are conducted on the Prop_e;ty.

15, Upon written notice from SFBGS that the Improvements are complete, in
accordance with the approved plans and specifications, and that all necessary regulatory
. approvals have been obtained, and upon submission to the City of the waivers and releases and
assignments required under Section 17 of this Agreement, RPD shall, within tesi (10) working
days of such niotice, perform a final inspection. Upon RPD's inspection and decision to accept
the work, RPD will, no later than séven (7) days fiom such decision to accept the work, prepare
a letter of final acceptance (the "Acceptance Letter”) addressed to SFBGS. If, within fourteen
(14) days after the date of RPD’s final inspection, RPD has failed to provide to SFBGS either
(i) the Acceptance Letter or{ii} written notification of any additional work to be completed with
respect to the Imptovements, then RPD shall be presumed to have accepted the Improvements,
Upon SFBGS’s receipt of the Acceptance Letter or RPD’s deemed acceptance of the
Improvements, SFBGS shall immediately remove all of its construction materials and
- construction equipment from the Property and shall repair, at SFBGS's cost, any damage to the
Property caused by such removal or caused by SFBGS's construction activities on the Property
as permifted hereunder, and shall, with the excepiion of the land underneath the Improvements
and subject to the Plang and any Improvements accepted (or deemed accepted) by RPD restore '
" the Property to 1ts condition prior to construction of the Improvements

16, . Priorto completion of all Improvements, the parties may determine that a portion
of the Improvamgms ate complete in-accordance with the approved plans and specifications and
are-in a condition suitable for use by RPD. Upon RPD's inspection and determinationrto accept
the work, RPD shall, no later than seven (7) days from such decision to accept the work,.
prepare a letter of partial completion acceptance (the "Partial Acceptance Letter") addressed to -
SFBGS, Such letter shall clearly describe that portion of the Improvements deemed completed
. by SFBGS and RPD and accepted by RPD. Upon receipt of the Partial Acceptance Letter,

SFBGS shall immediately remove all of its construction matérials and construction cquxpment
- Trom that portion of the Property described in the Partial Acceptance Letter and shall repair, at

SFBGS's cost, any damage to the Property caused by such removal or caused by SFBGS's
construction activities on that portion of the Property as permitted hereunder, and shall, with the
exception of the land underneath the Improvements and subject to the Plans, restare that portion .
of the Property to its condition prior to construction of the Iniprovements., From and after the
date of any such Partial Acceptance Letter, SFBGS shall have no further obligations hereunder
with respect to the portion of the Property described in the Partial Acceptance Letter, exceptas

specifically provided in this Section 16.

-17. - SFBGS shall deliver the Improvements free of all liens, easements or claims and
* shall provide RPD fully executed waivers and releases from the Contractor and all other
- contractors and subcontractors of all claims against the City, its employees, and agents. Upon
delivery of the Improvements, either upon final acceptance as deseribed in Section 15 or partial
acceptance as described in Section 16, SFBGS shall assign to the City any rights it may have as
* against third parties with respect to any defects in design or construction of the Tmprovements
and obligations of design professionals to maintain professional liability insurance. In no event
shall SFBGS have any liability to the City for the condition of the Improvemients, or any latent
defects therein, from and after the date of the Acceptance Letter or any Partial Acceptance '
Letters with regard to the work and those porhons of the Improvemenis described therein.

2786

Af12848020.3 . 3]




'H*‘f

- CLIFFORD ADVISORY, LLC o . CSG & CountyFair Building, Golden Gate Park

18.  Any failure to perform or comply w1th any of the terms, covenants, obligations,
conditions, or representations made under this Agreement by any of the parties hereto shall
constitute an event of default ("Event of Default™), provided that SFBGS shall have a period of
- thirty (30) days from the date of written notice from RPD of such failire within which to cure
such default under this. Agteement, or if such default is not capable of cure within such thirty-
day period, SFBGS shall have a reasonable period of time fo complete such eure if SFBGS
' prompﬂy undertakes action to cure such default within such thirty-day period and uses its best -
_efforts to complete such cure within sixty (60} days after receipt of notice of default. Uponthe

occurrence of an Event of Default by SFBGS and SFBGS’s subsequent failure to cure such
Event of Default within the time periods described above, City shall have the right, in its sole -
discretiott, to seek enforcement of the terms and conditions of this Agrecment to terminate this
Agreement, or to exercise any of its rights or remedies available at law or in equity, Upon the
oceurrence of an Event of Default by RPD or City and RPD’s or City’s subsequent failure to
cure such Event of Default within the time periods described above, SFBGS shall have the
right, in its sole discretion, to seek enforcement of the terms and conditions of this Agreement,
to terminate this Agreement, or to exercise any of its rights or remedies available at law or in
equity. Notwithstanding anything to the contrary in this Agreement, SFBGS may terminate this
Agreement with no liability or-further obligation to the City or RPD at any time prior to the -

. commencement of the construction of the Improvcments if SFBGS’s Board of Trustees
de:tcrmmes that corpletion of the Improvements in infeasible: '

- 19. SFBGS shall provide a complete set of “ag buﬁf’ pians in efectroﬁi:c format to
RPD upon completion of the components as défined in Sccnon 1.F. as delivered from the

Con'iractor to SFBGS..

20, RPD will be responsible for mamtenance of the Irnprovemcnts after execution of
the Acceptance Letter by RPD while the Property is under the management or jurisdietion of
RPD, RPD agrees fo maintain the Improvements, which maintenance shall include, but not be
limited to, periodic removal of liter and debris, removal of trash from receptacles, restoration
and maintenance of landscaping, irrigation, buildiﬁg structure, finishes and Mechanical,
Engineering, and Plumbing systems (MEP), and the regular mamtenance of Iawn areas and
pruning of shrubs and trees. - : :

22 Miscellanecus,

(@  This Agreement may be arnsnded or modified. only in wntmg signed by '
RPD and SFBGS : ,

()  This Agreement (including the Exhibits hereto, which are mcorporated
herein by reference) contains the entire nnderstanding between the parties as of the daté of this
Agreement, and ali prior written or oral negotlatmns d1scussmns, understandings, and

agreements are merged herein.

© No party to this Agreement shall be liable to the other parties for any
delay or failure in performance of any part of this Agreement fo the extent that such delay or
faiture is catised by events beyond the reasonable control of such party, including, without
lumtatmn} fire, ﬂood explosion, war, strike, embargo, government decree, act of God or

A72848029.3
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omissions of carriers, consultants, contractors, subconiractors of supphers and other similar
gvents or causes,

(d). Al actions described herein, including, but not limited to, the
* construction of the Improvements on the Property as permitted herein, are subject to and must
be conducted and accomplished in accordance with the applicable requirements of the City's
chartér, its municipal codc and applicable state and federal laws, building codes, and

regulations.

: (e)  Exceptas expressly provided to the contrary, aﬂ appiovals, consents, and
determinations ta be made by the City hereunder may be made by the Director of the Garden or
his or her designee in his or her rcasonablc discretion.

3] Thxs Agrecmcnt shall be construed in accordance with, and governed it
all respects by, the laws of the State of California, without giving effect to its conflicts of laws

principles.

L 22.  The parties acknowledge and agree that no advertising of cigarettes or tobacco
" produets is allowed on any real property owned by or under the control of the City, including the
Property. This prohibition includes the placement of the name of a coinpany producing, selling
or distributing cigarettes or tobacco products or the name of any cigarette of tobacco product in
any promotion of any event or product. This prohibition does not apply fo any advertisement
“sponsared by a state, local or non-profit entity designed to communicate the health hazards of

cigarettes and tobacco products or to encourage people not to smoke or to stop smokirig.

- IN WITNESS WHEREOQOF, the parhes havc caused this Agreement to be executed as of
the date first mtten above. -

CITY:

The City and County of San Francisco,
a municipal corporation

By:

Dated:

General Manager

Recreation and Park Department
501 Stanyan Street . .

San Francisco, CA 94117

Approved: San Francisco Recreation and Park Commission

By:

Comumnission Secretary
Resolution No._

. ‘ 2788.
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SFBGS:

- San Francisco Botanical Garden Society at Strybing Arbo_retmr-;
a California non-profit public benefit corporation

By:

Sue Ann Schiff - : Dated:
Executive Director - v '
9" Avenue at Lincoln Way

Goldén Gate Park

San Francisco, CA 94122
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EXHIBIT A

Site Plan for the Project
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EXHIBITB
Form of Pérmit

" {see attached pages)
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EXHIBIT C
INSURANCE

Contractors will maintain in force, during the full term of the contract, insurance in the following
amounts and coverage:

A, Workers' Compensation, with Em;ﬂoyer's Liability limits not less than $1,000,000
each accident, o .

B. Comprehensxve General Liability Insurance W1th limits not Iess than $ 1,000, OOO
. each occurrence Combined Single Limit for Boddy Injury and Property Damage. .

C. Busmess Automobile L1ab1i1ty I_nsurance thh not less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage.

D. Professional Liability Insurance with limits not less than $1,000,000 each
occurrence with respect to negligent acts anci errors and omlssxons, arising from performance of

servmes under this Agreement. .

Insurance companties shall be legally authorized to engage in the business of furmshmg insurarice
in the State of California, All insurance compames shall have a current A.M. Best Rating not less

than "A-, VII' and shaki be subject to the prior approval of the City

Comprehensive General Liability and Busmess Automobile Llabxhty Insurance pohmes shall be
endorsed to provide the following:

A Name as Additional. Insured (except with respect to the professional hab111‘cy and
workers' compensatmn goverage) the Clty and County of San Franmsco its Officers, Agents, and

| . Employees

B. That such policies aré pnmary insurance to any other i insurance available to thc
~ Additional Insureds, with respect to any claims arising out of the Contract, and that insurancé
" applies separately to each insured against whom elains s made or suit is brought. -
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DRAFT [Golden Gate Paer—Acceptance of Gift of Nursery for Botanical Garden]

Resolution accepting a glft~m-place to the City and County of San Francisco of the San
Francisco Botanical Garden Nursery Center for Susfainable Gardemng valued at

approximately $14 million and making ﬂndmgs_, including environmental findings.

- WHEREAS, the City main’gains and operates real property focated in Golden Gate Park
know as the "San Francisco Botanical Garden,” which features more than S,ODO different
kmds of plants from around the world on 55 acres; and, ' |
. WHEREAS San Francisco Botamcal Garden Socxety (SFBGS) s a non~prof1t ent;ty
that has actlveiy.supported the San Francisce Botanical Garden since 1855, operating in

_partnership with the San Francisco Reci'eatién & Park Depa'ftr.ne'nt (RPD); and
_ WHEREAS the fundamental purpose of the Nursery: Center for Sustainable
Gardemng (Nursery) is fo replate the San Francisco Botanical Garden's existing nursery
facilities, which were built many years ago and currently provide extremely substandard
working conditions for the dedicated Botanical Garden employees, SFBG employees, and -
volunteers who spend many hours there each week and
WHEREAS through a series of community meetmgs and other opportunities for public
mput a conceptual plan for the Nursery, targeted for LEED Platinum certification, was
developed by SFBGS in collaboration with RPD and subsequentiy approved by the
Recreation and Park Commxssson on November 20, 2008; and
WHEREAS, the Nursery will be located snghﬂy to the west of the existing facaht(es, ata

hlg her elevation and in an area thatis vastiy preferable fora nursery due to its improved

- weather conditions; and

Recreation and Park Departmani®
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- WHEREAS, SFBGS has offered fo donate ta the City and County of San Francisco the

' desigh and construction of the Nursery as agiﬁ—implac‘:e, valued at approximately $14 million;

. and

WHEREAS, the terms and conditions of SFBGS’s gift are as follows:

The Nursery will replace the existing nursery and Mli'become the hub of the Botanical

- Garden's p{ant propagatron and p!ant collection management All uses of the Nursery will be

to further the mission and purpose of the Botanical Garden, including cultrvatmg support for -

the Batamcal Garden and the bond between peopie and plants. The Nursery wil be jointly

‘ used by SFBGS and RPD to support activities similar to those concfucted in the existing

nursery In order to better support those actmtles the Nursery al 50 will include work space
for SFBGS nursery staff, including curatorial and piant collections management staﬁ‘, and for
RPD gardemng staff assigned to the Botamcal Garden; as well as restrdoms with a shower
and emergency eyewash station, storage areas, and space for meetings related to nursery
and gardening operatrons and for horticultural reference maten_ais provided by SFBGS. Before '
construction of the N&rsery begins, SFBGS and RPD will enter into a Lease Agreement that

mcorporates these understandings; and,
WHEREAS, On November 29, 2011, the Planning Department issued a Mitigated

" Negétrve Declaration for the San Francisco Botamcai Gardens Nursery: Centerfor

Sustainable Gardening project, ﬁﬁding that all environmental impacts associated with the

: propbser_i project would be mitigated to less than significant levels through the mitigation

‘measures éet forth in the' Final Mitigated Negative Declaration (FMND) These mitigation

measures are addmonally set forth in the Mrtigat[on Momtonng and Reportmg Program

(MMRP), whrch is hereby mcorporated by reference as though fully set forth herein, The

" Board of Supervisors has reviewed and considered the FMND and the MMRP, as well as the -

record as a whole including written and oral comments by the public on this matter.. Copies _

Recreation and Park Dapartmant* . _ .
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of both the FMND and the MMRP are on file with the Clerk of the Board of Supennsors in File

No. _ and are mcorporated herein by refefence; and

WHEREAS, The Board of Supervisors finds that there is no substantial evidence .that
the Nursery project will have a significant effect on the environment with the adoption of the
tmitigation measures contamed in the MMRP to avmd potentially sxgmﬂcant envrronmentai
effects associated with the Project; and -

WHEREAS The Plannmg Department ‘Linda Avery, is the custodian of records with
respect to the FMND, located inthe Fil_e for Case No. 2008.0845E, at 1650 Mission Street,
Fourth Floor, San Francisco, California; and |

WHEREAS, The Board of Supervisots finds that sfnce the FMND was finalized, there

have been no substantial changes to the Nursery project and no substantial changes in the

- circumstances of the Nursery project that would require major revisions ta the FMND due to
the involvement of new significant enwronmental effects or an increase in the severlty of .

previously xdentlfsed significant impacts, and there is no new information of substanhat

importance that would change the conclusions set forth i m the FMND; and
WHEREAS The Recreation and F’ark Commtssron recommended to the Board of

Supervisors to accept the gift-in-place at the March.15, 2012 Recreation and Park

— Commission Meeting, Resolutlon No. ~.on fﬂe with the Clerk of the Board of

Supervisors in File No.____ ., which is hereby incorpo}rated by reference as
hough fully set forthherein; '
. now, therefore, be it ‘ _ : . )
RESOLVED, The Board of Supervisors adopts the FMND and the MMRP and imposes

all the mitigation measures set forth in the MMRP on the Project as conditions of approval;,

. and be it further .

Recreation and Park Department* . - -
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RESOLVED, The Board of Supervisors accepts the gift-in-place valued at
appreximafély’ $14,000,000 fromi SFBGS. L )

" Racreation and Park Depértme‘nt*
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Reai Estale Valuation = Arbifration

‘QUALIFICATIONS
OF
JOHN C. CLIFFORD, MAI

Mr. John C. Clifford is a designated member of the Appraisal Institute (MAI) and is qualified by
the State of California as a Certified General Appraiser. The following is a brief resume of his
background and expetience. . _

Experience

Mr.. Clifford is the principal of CLIFFORD ADVISORY, LLC and has provided real estate
appraisal, arbitration and consultation setvices since 1982. He has pefformed a. Wlde variety of
. apprarsal and valuation consulting assignments.

Based in San F‘ranmsco Mr. C‘hfford has beneflted from the umque opportunltv to anafyze many .
complex properties including:

Complex Properties ’ " Arbitratlon
0 San Francisco G:ants AT&T Baseball Stadium . 400,000 SF - Pacific Bell
370 Third Streef, SOMA

« Treasureisland

- »  Mission Bay MXU Development Project . + 200,000 SF -~ Heller Ehrman

«  Hamilton Army Air Field (HAAF) 333 ?:Sth Street, Financial
: istric

s " Hunters Point Naval Shipyard )

+- Ferry Building - Embarcadero + 500,000 SF - Nords’troms Centre
Fish Wharf Rest « Union Square District

. 2 u

: ishermar's Y¥har! Restaurants « Pier4t - Fisherman's Wharf
*  United Airlines Maintenance Facllity -

Valuation property types include major high-rise office and mixed-use retail/office projects, retail

projects, biotech facilifies, medical office buildings, regional malls, neighborheod shopping

centers, hotels and restaurants, industrial and manufacturing buildings and facilities, high-rise

and suburban multi-family residential projects, subdivision ana[ysrs special purpose properties,
recreational propertres vacant land and open space.

Mr. Clifford.has provided litigation support in numerous condemnation valuation assignments,

- and has testified as a qualified expert withess in the Superior Court of the State of Californis,
U.S. Bankruptcy Court, and before various quasi-judicial and municipal hearings.
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. Condemnation Client

*+  Moscone West Convention Center Site City of San Francisco
*  Transbay Terminal Project Sites .. City of San Francisco
+ - SBan Francisco Cable Car Line o City of San Francisco
* The Rock ' : : " Gity of San Francisco
*  Richmond Parkway - ’ Prdperty Owner
*  Golden Gate Ministorage vs. The State of Ca[ifomia Property Owner

Mr. Ciifford participated in a landmark inverse condemnation land use case which upheld the
use of public agency purchases as comparables following the 1987 revision to the State's
evidence code (City and County of San Francisco v. Golden Gate Heights Inv. (1993) 14

Cal. App 4th 1203).
Gther major assgnments demonstrating the extent of his experience are listed as follows:

*  Genenfech Research Facilify « Silverade Gountry Club
-+ Biorad Research Facility * Renajssance Estates Golf & SFR Community . .

+  Port Sonoma-Marin Marina » . Fountaingrove Ranch Golf & SFR Community

*+  Marin County Civic Center »° Northeast Ridge Subdivision '
»  Sea CHff Sinkhole Properties « Lagoon Valley MXU Go[f SFR Business Park

- I +  Bel Marin Keys Unit 5

¢ Hamilton Airfield Reuse Plan
+  AT&T Cable Franchise ~ Possessory inferest

*  Wal-Mart Distribution Facility

After earning his MAI designation in 1983, he established an appraisal and consulting practice.
As his practice and reputation has grown, he now maintains offices in San Francisco and Mill

_ Valley, California.
Development Consulting '

- Mr. Clifford is a specialist in evaluating real estate economic feasibility, completing land use
entitlement processes, and formulating development sirategies. He successfully processed
tentative and final stibdivision maps, secured development financing and acted as project
manager in the constructlon and marketing of the 100—umt Cotati Station prOJect in Sonoma

County
Education and Professional Afﬁliation

- Mr. Clifford graduated from lndlana Unlversrry in 1974, B!oommgton Indlana with a Bachelor of
Arts degree. : .

During the years 1979 through 1983, Mr. Clifford completed a curriculum of study in the -
understanding and application of the theory and practice of appraisal principles, The course
subjects include appraisal and economic theory, real property law, finance, and professional’
ethics, and are presented by the Appraisal Institute, which ultimately awards the MAI (Member
of the Appraisal Institute) designation. - After satisfying the additional five years of experience
requirements, . demonstration reports,” and successfully completing a Comprehens:ve Exam, he
was awarded the MAI desngnatron in 1983. ‘

4.15-268-0370 ph / John.clifford@cliffordadvisory.com / 415- 891 8833 fax
Clifford Advisory is a Limited Liability Company
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Edwin M, Lee, Mayor
Phifip A. Ginsburg, General Manager

REQUEST TO USE VACATION, FLOATING HOLIDAY, SICK LEAVE,
“IN LYEU DAYS OR COMPENSATORY TIME OFF :
Please complete this request for time off and give it to your supervisor for approval.
Time off, other than sick leave, must be approved in advance.

Today’s Date:

Employeé’s Name: ' . - X
’ (Please Print)

Class/Title:

Assigned Facility: ‘ ' ‘ - Division:

From Through "Total
Date Time Date ~Time Days or . Hours

" Vacation
Floating Holiday
. Sick Time
In Lieu (For Dates )
Use of Overtime Earned
Other ( )

Total: or :

. : . - : Days Hours
By making this request, I certify that I have sufficient applicable credits (vacation, sick leave, holiday in-lieu, floating
holidays and comperisatory time) and will be using paid leave in an authorized manner pursuant to the applicable
MOWU and Civil Service Rules. ' '

Employee’s Signature:

Approved Not Approved ° Date:

Supervisor’s Signature:

. For R(.ac'reation Diﬁision:' ’ Substitutes Ne;eded : ’ v
" MON . TUE WED THUR FRI - | SAT SUN

DATE |
VAC
" | HOURS

SUB
HOURS

Golden Gate Paik | 501 Stanyan Street | San Francico, CA 94117 | PHONE: (415) 8382700 | WEB: sfrecparkom

Mctlaren Lodge in
JRE A et N 8 2 T /z' yEE [

bItT)
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Winyor Sadn Mawsam
Pl &, Gireling, Geperal Managst

DATE: - November 29, 2010
T0O: Recreation and Park Commission '

THRU: Philip A. Ginsburg, General Managet
- " Dawn Kamalanathan, Capital Program Manager

FROM: Marvin Yee, Landscape Architect
RE: ~ Golden Gate Park .Communi_ty Garden

Agenda Jtem Wording:

_Discussion and possible action to approve a preliminary concept design that would make
available new community garden plots at 780 Frederick Street (Golden Gate Park), the current
* site of the HANC Recycling Center, - . :

Background./ Description:

-Qverview of RPD’s Communit’v Gardens E@grélﬁ

In September 2004, the Recreation and Park Department released its Recreation Assessment
Report which revealed that almost half of all San Francisco households have a need for more
community gardens, while more than 1 in 5 households feel that community gardens are among
the top five important recreation-facilities. : :

~ According to the study, 47% of households expressed a “néed” for more comimunity gardens,
ranking community gardens higher than tennis courts (38%), recreation centers (37%), children’s
playgrounds (32%), and dog play areas (26%). Only walking and biking trails (76%) and pools
(52%) obtained higher rankings. Twenty-one percent of all respondents ranked community
gardens as one of the top five “most important” recreational needs in the City, choosing from 21
recreational categories. : o

Community gardens nniquely appeal to both adults for nutritional and recreational fillfd]ment; :
and to youth as an environment for education and park stewardship, regardless of cultural, social
. or economic background. R

Indeed the City recognizes the importance and need for more cofnmuﬁity gardens through its
City policy objectives as articulated.in both the Sustainability Plan and the Open Space Element
of the General Plan, The City’s Sustainability Plan calls for . maximiz([ing] food and

Van Mess fwe, - 5 FL [ San Erandiscy, CASLINR | FL 415881 2553 TAs ATREE12590 B pedessigavom

&

Capital Inpreement Divisioa ] 3
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agricultural production within the City itself” (Goal 5) and that “community and rooftop gardens '
exist in every neighborhood. .., allowing sufficient access for all residents” (Objective 5-A). The
General Plan calls for expansion of community garden “opportunities throughout the City and
directs that “City Departments should fully cooperate with neighborhood organizations and non-
profits...to establish, maintain and administer community gardens throughout the City.” (Policy
2-12) . ' '

These City-wide policy objectives are being addressed through the Recreation and Park
Department’s continuing planning efforts which have resulted in an increase from 12 community
gardens on City-owned properties in 1986 to 35 gardens today. The Department has added 148
garden plots to its total inventory of approximately 1000 plots at these 35 sites since the 2004
study. Despite these efforts, the availability of community garden plots has not kept up with the
demand. Approximately 500 persons’ currently sit on wait lists at these 35 gardens. The wait
period is up te 2 years for the gardens in highest demand. ' ' ‘

In July 2009 the Mayor issued an Executive Directive on Healthy and Sustainable Food. One of
the principles of this Directive includes: “Food production and horticulture education will be
encouraged within the City and, to the extent feasible, on City owned land, through urban
agriculture including community, backyard, rooftop, and school gardens; edible landscaping, and
agricultural incubator projects.” : S

To meet the need for more community garden plots and to advance the Mayor’s Executive
Directive on Healthy and ‘Sustainable Food, the Recreation and Park Department is proposing to
construct at least 40 new garden plots, gardening material supply bins and a tool lending library
at 780 Frederick Street, which is currently occupied by the Haight Ashbury Neighborhood
Council (HANC) Recycling Center. The 0.66-acre site is situated at the northwest corner of
Frederick/Arguello Streets. The site has the potential to host a total of more than 120 plots
and/or other garden and agricultural features. Future development phases at the site will be
presented to this Commission once additionial funding is identified and community nput
obtained regarding desired programming features. The site is readily accessible via the MUNI
‘N’ and #71 lines that service the area. - : :

- HANC Recvclip,q Center

The Haight Ashbury Neighborhood Council (“HANC™), a non-profit corporation, has operated a
recycling center at the proposed location since 1981. The stated purpose of the Center is to
provide recycling services to the neighborhood. In addition, the Center offers occasional
programming to foster the philosophy of recycling and includes a native plant garden where
native plants are propagated and sold. The Center operated under several agreements with the
Department and last entered into a five-year lease in June 1996. They have been operating on a’

_ month-to-month basis since that lease expired in 2001.

According to the City Attorney.and pursuant to state law, the Department may issue a notice to
vacate with thirty-day written advance notice. Specific Commission action is not required.

! Based on an inventory of the Community Gardens Program done in June 2008,
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The continuing operation of the Center has-been a source of neighborhood controversy for many
vears. Supporters of the recycle center cite the convenience of the facility and feel that recycling ™
contributes to sound environmental management. They note that the Center provides jobs, a
native plant nursery, environmental education, recycling and offers legitimate 1“edempt10n
services not just to homeless but to small businesses. .

The recycling tonnage collected at HANC accounts for only about one tenth of one percent of
San Francisco’s total landfill diversion, The San Francisco Depmtment of the Environment is
confident that recyclers that use the facility will take their inaterial to another existing site for
proper handling including using in-store redemption, bringing bottles and cans with California
redemption value to another redemption center, or using the city's robust curbside collection

progran.

Supporters of the commumty garden plan cite the strong need and demand for oommumty
gardens in the City. Supporters of the community garden plan contend that although HANC
once served an important neighborhood purpose, since universal curbside recycling began, it has
evolved into a primarily industrial service no longer appropriate for the surrounding - ‘
neighborhoods or Golden Gate Park. Supporters of the community garden plan riote that
HANC’s CRV redemption program encourages and provides incentive for illegal poaching from
curbside recycle bins and city trash cans and enables illegal camping and illicit and unhealthy
behavior in Golden Gate Park’s eastern end and in neighborhoods in close proximity to the site.
Opponents cite neighborhood noise, truck traffic, litter, and public safety concerns as negative
impacts related to continuing oper atlons at the site.

" Golden Géte. Park Communitv Garden Proposal

~ In proposing 2 commiunity garden on the site, the Department is acting in conformance with the
Golden Gate Park Master Plan. The Plan considers the recycling center to be “a non-conforming
" use of Golden Gate Park” and states that the “non-serving activities should eventually be phased
-out”. The Department believes the community garden use meets a more compelling recreational
need and will positively impact unhealthy and illicit behavior in Golden Gate Park’s eastérn end.

Tn addition to approxfmately 40 coﬁxmuni@r garden plots, the Recreation and Park Department is
proposing to make available common landscape materials (muloh chips and fines) stocked in
holding bins and a gardening-tool lending hbrary both unique public resources currently not

available in San Francisco).

The Recreation and Park Departraent shall continue the current emphasis on environmentally
sustainable practices at the site in its design and programmatic and operating featurés. The
operation of a native plant nursery would continue as part of the materials distribution
component. Surplus produce from garderi plots would be given away to food bank and/or food

paniries.

SF GRO, a community gardening advocacy organization, shall assist the Recreation and Park
. Department in making the initial garden plot assignments and shall organize the new gardeners,
Up to 75% of the garden plots shall be managed under the Community Garden Program, while
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.the remainder would be made available to “teams” (such as schools, kids programs, community
organizations and local businesses, etc.) to increase the programmatic capacity at the site. An
existing staff position, assisted by volunteers and community partners, will oversee the day-to-
day management and-coordination of activities within the site, :

Additional Community Engagement

The Department will host a series of public meetings in January 2011 to refine this concept pIan
In particular, the Department will solicit fccdback on what additional features should be included

_in future phases of implementation.

The Department intends to form an advisory body of neighborhood representatives and

" community garden advocates fo assist with stewardship, programming and governance at the site
and to lead a visioning procéss for future elements.  Such elements may include, but are not
limited to, more garden plots, landscape exhibits, a fruit orchard, community spaces for
workshops, events and passive gathering. Department staff shall report back to the Recreation
‘and Park Commission with plans for additional phases at the site. :

Budget and Timeline

The Recreation and Park Department has identified $250,000 in capital funds to construct Phase
1 improvements, including garden plots, material bins, and facilities for tool lending and native

plant nursery.

Consnuctlon of Phase 1 is anticipated to, take 8-10 weeks and shall be performed by a
combination of RPD Structural Maintenance and. licensed contractors. The public openmg is

targeted for March 21, 2011.

Future phases of ir_nprovements shall occur ag funds and resources are made available.

. Sugp_orted By: :

Mayor Gavin Newsom
-~ 690 Stanyan, LLC

" Another Planet Entertainment _
Ashley Wolff, Garden Coordinator of Good PIODPCCt Community Garden

Barbara Wenger, Executive Director of Community Grows
Buena Vista Neighborhood Association

California Academy of Sciences

. Center for Urban Education About Sustamable Agrlcul’cure (CUESA)
- Chamber of Commerce

Cole Valley Improvement Association

Convention and Visitors Bureau

Friends of Alvord Lake

Hardly Strictly Bluegrass

Haight Ashbury Tmprovement Association .

Golden Gate Park Cultural Collaborative
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Impala Ranning Club

Inner Sunset Park Neighbors

+ Isabel Wade, Urban Resource Systems
Laborers Union, Local 261

" Lynne Newhouse-Segal, President, Friends of Lafayette Park, formel Recreation and Park
Comuinissioner .
Michael Sullivan, former Recreation and Park Commlssmner ) Y
National AIDS Memorial Grove '
Nerth of Panhandle Neighborhood Association
Oak Woodland Restoration Group -
Panhandle Park Stewards
Police Athletic League
Potrero Hill Community Galden

~ San Francisco Beautiful

San Francisco Botanical Garden Society

San Francisco Garden Resource Organization (SF GRO)

San Francisco Horseshoe Pitching Club

San Francisco Lawn Bowling Association

San Francisco Parks Trust .

San Francisco Police Department

San Francisco Police Officers Association

San Francisco Road Runners Club

San Francisco Skateboard Assocmtlon

Viking Soccer

Viking Micro Soccer

Visitation Valley Greenway

ngosgd By:

Assemblyman Tom Aminiano
Haight Ashbury Neighborhood Councﬂ
Keep Botanical Free

Nature in the City
San Francisco Urban Agriculture Alhance

San Francisco Tomorrow
Sierra Club, San Francisco Chapter

Reecommendation:

RESOLVED, That this Commission dogs applove a prelmmary concept design that would make
available new community garden plots at 780 Fredemck Street (Golden Gate Park), the current

site of the HANC Recycling Center. .
Attachments:

' EXhiE_it ‘A’ — Location Map
Exhibit ‘B’ — Aerial View
Exhibit ‘C” —Proposed Concept Plan
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- Exhibit ‘D* ~ Excerpt from “Sustainability Plan for San Francisco”

Exhibit ‘E’ — Mayor’s Executive Directive (09-03) on Healthy and Sustainable Food for San
Francisco . - ' : .
Exhibit ‘F* — Excerpt from the Open Space Element of the S.F. General Plag
Exhibit ‘G’ — Excerpt from the Golden Gate Park Master Plan (1998)

Exhibit ‘H’ — Letters to the Editor, S.F, Chronicle, Nov. 25, 2010
Exhibit ‘I> —Excerpts from 2004 Recreation Assessment Report
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Young, Victor

From: Anita Wood [Anita. Wood@sfgov.org]
Sent: Wednesday, June 12, 2013 4:35 PM
" To: ' Young, Victor
Cc: Kinsey; Nicholas; Gessner, Francesca; Sullivan, Charles
Subject: Botanical Garden Lease - Approval as to form
Follow Up Flag: Follow up
Flag Status: U Flagged
Hi Victor -

f want to let you know that | have revyewed the proposed lease for the Botanical Garden that has been submitted to the
Board for approval and will be approving it as to form. e -

Of course, there will still be the usual final edits before the lease is signed - filling in a couple of minor blanks, adding a
reference to the legislation, and the like (and the exhibits need to modified to be more clear), so | haven' t yet signed the

version submitted.to the Board Clerk as to form. -

Please give me a call if you have any questions.

Note: [will be out on vacation from Friday June 14 through Friday Jljné 21,

Anita L. Wood

Deputy City Attorney

Office of the City Attorney

City and County of San Francisco
City-Hall, Rm. 234

1 Dr. Carlton B. Goodiett Pl.

San Francisco, CA 94102-4682
415-554-4736 (direct)
415-554-4755 (fax)

EMAIL: anita.wood@sfgov.org '

This email may contain privileged or confidential information. If you are not the intended recipient, please reply to thls
email to mform me of your receipt and then destroy all copies. Thank you.

2812
1



City Hall
Dr. Carlton B. Goodiett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

Junev 11, 2013

File No. 130537

Sarah Jones

Environmental Review Ofﬁcer
Planning Department

1650 Mission Street, 4™ Floor
San Francisco, CA 94103

Dear Ms. Jones:
On June 4, 2013, Mayor Lee infroduced the following proposed legislation:
File No. 130537

Ordinance approving and authorizing a Lease and Management Agreement
between the City and the San Francisco Botanical Garden Society for the San
Francisco Botanical Garden at Strybing Arboretum in Golden Gate Park, with an
initial term of 10 years with two ten-year extension options; waiving the non-
resident admission fee in Park Code, Section 12.46(d) for certain persons and
entities as set forth iri the Lease and Management Agreement; ratifying prior acts
in connection with this Ordinance; and making environmental findings.

This legislation is bemg transmltted to you for environmental rev:ew

Angela Calvnllo Clerk of the Board

Yo Josp

By: Victor Young, Committee Clerk
Budget and Finance Committee

Attachment. . b]a{écmf 7( jw\{Jr %A
‘ Ui 1 k7i$r“® Bedifyp-
c: Monica Pereira, Environmental Planning

Joy Navarrete, Environmental Planning Wl

@\\@7 dm B, 107
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EDWIN ME. LEE

" OFFICE OF THE MAYOR
MAYOR“”
: ‘c;w

SAN FRANCISCO

TO: Angela Célvi!lo Clerk of the Board of Supervisors : \f\ -
FROM e Mayor Edwin M. Lee P
RE: Lease and Managerr/ent Agreement — San Francisco Botanical Gardq t\—-f

Strybing Arboretum in Golden Gate Park : e
DATE: May 31, 2013

Attached for introduction fo the Board of Supervisors is the ordinance approving and
authorizing a Lease and Management Agreement between the City and the San
Francisco Botanical Garden Society for the San Francisco Botanical Garden at Strybing
Arboretum in Golden Gate Park, with an initial term of ten years with two ten-year
extension options; waiving the non-resident admission fee in Park Code Section

12. 46(d) for certain persons and entities as set forth in the Lease and Management
Agreement; ratifying prior acts in connection with this Ordinance; and maklng

environmental findings. .
l request that this item be calendared in Budget and Finance Committee.

Should you have any questions, please contact Jason Elliott (415) 554-5105.

1 DR. CARLTON B. GOOZ B FLACE, ROOM 200
SAN FRANCISCO, CALIFORNIA 94102-4681



File No. 130537
FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

_| Name of City elective officer(s): : . City elective office(s) held:
Members, Board of Supervisors ' Members, Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor: San Francisco Botanical Garden Society

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chzef executive-officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political commlttee sponsored or controlled by the contractor. Use

additional pages as necessary.
1. Board of Trustees

Don Baldocchi, Chair
Monica Martin, Vice Chair
Alison Brown, Treasurer
Wendy Tonkin, Secretary

Patricia Alker

Dr. Joseph C. Barbaccia
Jennifer Bowles
Charles M. Davis

Tony Farrell

Renata Gasperi
Cynthia Jamplis
Victoria Johnson

T. Dixon Long

Helen McKenna Ridley
Mary Pitts

Keren Abra, ex officio

Dr. Frank Almeda, ex officio

Eric Andersen, ex officio

Sue Ann Schiff, Executive Director, ex officio

2. Sue Ann Schiff, Executive Director |

Coromoor aidress 1109 Oth Avenue San Francisco, CA 04122

Date that contract was approved: : Amount of contracts:. $
(By the SE Board of Supervzsors) o

Describe the nature of the contract that was approved: Describe the nature of the contract that was approved: Lease and
Management Agreement for certain functions at the San Francisco Botanical Garden.
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Comments:

This contract was approved by (check applicable):
~ Othe City elective officer(s) identified on this form

M a board on which the City elective officer(s) serves: San Francisco Board of Supervisors
’ Print Name of Board

O the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority

Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Islan
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Board

Filer Information (Please print clearly.)

Name of filer: ' ' Contact telephone number:
Angela Calvillo, Clerk of the Board ' . (415)554-5184

Address: ‘ : E-mail: : '
City Hall, Room 244, 1 Dr. Carlton B. Goodlett P1., San Francisco, CA 94102 | Board.of. Supervisors@sfgov. org

. Signature of City Elective Officer (if submitted by City-elective officer) Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed
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File No. 130537
' - FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): City elective office(s) held:
Members, Board of Supervisors Members, Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor: San Francisco Botanical Garden Society

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use
additional pages as necessary. :

1. Board of Trustees

-| Don Baldocchi, Chair
Monica Martin, Vice Chair
Alison Brown, Treasurer
Wendy Tonkin, Secretary

Patricia Alker _
Dr. Joseph C. Barbaccia
Jennifer Bowles
Charles M. Davis

Tony Farrell

Renata Gasperi

Cynthia Jamplis
-Victoria Johnson .

{ T. Dixon Long

Helen McKenna Ridley
Mary Pitts

Keren Abra, ex officio
Dr. Frank Almeda, ex officio
Eric Andersen, ex officio
Sue Ann Schiff, Executive Director, ex oﬁ‘iczo

2. Sue Ann Schiff, Executivé Director

Contractor address: 1199 9th Avenue San Francisco, CA 94122

Date that contract was approved: : | Amount of contracts: $
(By the SF Board of Supervisors)

Describe the nature of the contract that was approved: Describe the nature of the confract that was approved: Lease and
Management Agreement for certain functions at the San Francisco Botanical Garden.
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Comments: ’ ' —’

This contract was approved by (check applicable):
' [ithe City elective officer(s) identified on this form _ .
M a board on which the City elective officer(s) serves: San Francisco Board of Supervisors
’ Print Name of Board :
. [J the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority
Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Board

Filer Information (Please print clearly.)

Name of filer: Contact telephoné number:
Angela Calvillo, Clerk of the Board (415)554-5184
Address: ' E-mail:

City Hall, Room 244, 1 Dr. Carlton B. Goodlett PL, San Francisco, CA 94102 | Board.of. Supervisors@sfgov.org

Signature of City Elective Officer (if submitted by City elective officer) Date Signed

Signature of Board Sectetary or Clerk (if submitted by Board Secretary or Clerk) . Date Signed
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