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. AMENDED IN BOARD ,
FILE NO. 121019 7/16/2013 QRDINANCE NO.

[Administrative Code - California Environmental Quality Act Procedures, Appeals, and Public
Notice Requirements]

Ordinance amending Administrative Code, Chaptér 31, to reflect revisions in the :

" || California Environmental Quality Act and to update and clarify certain procedures

provided for in Chapter 31, includin‘g without limitation: codifying procedures for

appeals of exemptions and negatiVe declarations; previding-for-the Board-te-make-the

tofile formal CEQA-appeals;revising noticing procedures for environmental impact

reports and negative declarations for plan area projects exceeding 20 acres; expanding

noticing requirements for certain exempt projects; clarifying existing noticing

requirements for exempt projects; and making environmentai findings.

NOTE: Additions to Codes arein Szn,gle—urderlzne ztalzcs Ti imes New Roman font.
Deletions to Codes are in strike : :
Board amendment additions are in double-under! mt=d Arial font.

Board amendment deletions are msﬁme%h;e&gﬁ#@l—feﬂt

Be it ordained by the Peopie of the City and Cou,nty of San Francisco:

~ Section 1. The 'Plann'ing Department has determined that the actions contemplated in
this ordinance comply with the California Environmental Quality Act (California Public -
Resources Code Séctibn 21000 et s_eq.). Said determination is on file with the Clerk of the
Boérd .of Supervisors in File No. 121019 and is inlborporated herein by reference.

Section 2. The Administrative Code.Chapter 31 is hereby amended by amendin'g

Sections 31.04, 31.05, 31.06, 31.08, 31.09, 31.10, 31.11, 31.12, 31.13, 31.14, anrd-31.15, and

31.19 to read as follows:

Supervisors Wiener, Chiu, Kim, Cohen, Mar
BOARD OF SUPERVISORS ’ : Page 1
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SEC. 31.04. RESPONSIBILITY AND DEFINITIONS.

(a) ~ The City and all its officials, boards, commissions, departments, bureaus and

offices shall constitute a single "local agency," "public agency" or "lead agency" as those

terms are used in CEQA. =

(b) The administrative actions required by CEQA with respect to the preparation of
environmental documents, giving of notice and other activities, as specified in this Chapter,
shall be performed by the San Francisco Planning Department as provided herein, acting for

the City. When CEQA requires posting of a notice by the county-clerk of the county in which the .

project will be located. the Planning Department shall transmit the required notice to the applicable

county clerk,_and instruct the county clerk on the length of time the notice shall be posted and when the

‘posting shall commence.

(c) For-appeals to the Board of Supervisors under Section 31.16-of this Chapter, the Clerk

of the Board of Supervisors shall perform any administrative functions necessar)) for resolution of the

appeal.

(d) For proposed projects that m&Em%%me{%LReWQ#ﬁeepef—theﬁlammg |

Department-has-determined may have an impact on historic or cultural resources, the Historic -

Preservation Commission has the authority pursuant to Charter Section 4.135 to may-review and

comment on sueh-environmental documents and determinations under inra-mannerconsistent with

CEQA-and-this Chapter 31.

te}e)  Where adoption of administrative regulations by resolution of the Planning

Commission after public hearing is specified herein, there shall be notice by publication in a
newspaper of general erculation in the City at least awens¢20) days prior to the hearing and

by posting in the offices of the Planning Department, with copies of the proposed regulations

Supervisors Wiener, Chiu, Kim, Cohen, Mar
BOARD OF SUPERVISORS Page 2
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sent fo the Board of Supervisors and any other affected boards, commissions and
departments of the City and to all organizations and individuals who have previously
requested such notice in writing. The decision of the Commission in adopting administrative
regulations shall be final.

() The City shall be responéible for conducting environmental review for projects
undertaken by the City within the City's territorial limits and for projects undertaken by the City '
outside the territorial limits of the City.

() Notifications,

(1) Unless CEQA requires a mailed notice by the United States Postal Service in

hard copy form, or an organization or individual ererganization-requests notice in hard copy

form. a City official may provide any mailed notice required by this Chapter using electronic mail

transmission whenever an organization or individual provides an email-address to the City

official; provided that any notices required by this Chapter shall be provided by mail in hard

iting prior

form to any organizations o

r individuals whe have re uested such notice in wr
to fhe effective date of this provision unless such organizations or individuals affirmatively
reguest electronic notification as provided beiow—has—a%ema#édd%ess—feﬁhe—inébﬂéuakef
organization. ,

(2) Electronic Notifications. The Environmental Review Officer shall

implement an electronic notification system for the notification requirements in this Chapter

31. The Environmental Review Officer shall offer interested organizations and indiViduals the-

opportunity to subscribe to an automated electronic mail notiﬁcation sx_zstem. The system.shall

distribute all notifications required by this Chapter fo subscribers. Subscribers shall have the

option to receive electronic mail regarding all CEQA notifications or all CEQA notifications for:

(i) a specific project: (ii)v a specific neighborhood. as defined by the Planning Department for

notification purposes; (iii) hiétoric districts designated under Articles 10 or 11 of the Planning

Supervisors Wiener, Chiu, Kim, Cohen, Mar .
BOARD OF SUPERVISORS : Page 3
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Code or listed on the National Register of Historic Places; (iv) exemption determinations; (v)

negative declarations: and (vi) environmental impact reports. The Environmental Review

Officer shall implement the electronic notification svst'em" within three months of the operative

date of the ordinance enacting this provision of Chapter 31. In the event the system is not

operable within such period, the Planning Department shall Drdvide mohthlv status reports to

the Board of Supervisors on the progress the Planning Department has made in implementing

the electronic notification system.

(h) _ Definitions.

o«

pproval Action” means:

(1) For a private project seeking an entitlement from the City and determined to be

exempt from CEOA:

(A4) _ The first approval of the project in reliance on the exemption by the City

Planning Commission following a noticed public hearing, including, without limitation, a discretionary

review hearing as provided-for in Planning Code Section 311 or Section 312, or, if no such hearing is

r‘e-quz'red, either:

(B) The first approval of the project in reliance on the exemption by another

City commission, ’board or official following a noticed public hearing granting an Entitlement of Use -

for the Whole of the Project: or

(C) - The issuance of the Building Permit or other Enﬁilehzem‘ of Use for the

Whole of the Project in reliance on the exemption without a noticed public hearing.

- (2) For dll other Drojécz‘s determined to be exempt from CEOA:

(A4) The first approval of the project in reliance on the exemption by a City

decision-making body at a noticed public hearing; or

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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(B) If approved Without a noticed pitblié hearing, the decision by a City

department or official in reliance on the exemption that commits the City fo a definite course of action

in recard to a project intended to be carried out by any person.

(3) ____For all projects determined to require the preparation of a negative declaration,

the approval of the project by the first City decision-making body that adopts the negative declaration -

or mitigated negative declaration as provided for in Section 31.11(h) of this Chapter.

“Building Permit” means a permit issued by the Department of Building Inspection as provided

by Building Code Section 1064, including, without limitation, a site permit as defined in Building Code

Section 1064.3.4.2.

“Date of the Approval Action” means the date-the-City takes the action on the project that is

déﬁned as the “Approval Action,” regardless of whether the Appfoval Action is subject to an

administrative appeal,

“Entitlement of Use for the Whole of the Project”’ means an entitlement that authorizes the

| project applicant to carry out the project as described in the CEQA determinatiendecision for the

project. Incidental permits needed to complete a project, such as a tree removal permit or a street

encroachment permit that alone do not authorize the use sought, would not be an Entitlement of Use for

the Whole of the Project, unless such permit is the primary permit sought for the project.

Supervisors Wiener, Chiu, Kim, Cohen, Mar
BOARD OF SUPERVISORS ‘ , Page 5
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SEC. 31.05. OFFICE OF ENVIRONMENTAL REVIEW.

(@  An Office of Environmental Review is hereby created in the Planning

Department, which shall be responsible, acting ‘through the Director of Planning, for the

administration of those actions ofin this Chapter 31 assigned to the Planning Department by Section
31.04. |

(b) Said efﬁce shall be under the direction of an Environmental Review Officer, who |
shall supervise the staff members of the office and‘have charge of the.collecﬁon of fees by the
office. The Environmental Review Officer shall report to, and coordinate and consult with, the
Director of Pianning. *

(cy In additllon to the powers and duties Conferred below, the Environme.ntal Review
Offieer-may, upoit delegation by the Planning Commlssmn as to specific-projects, take
testimony‘at supplemental public hearings on draft environmentai impact reports, in addition
to, and not in lieu of, the hearing held by the Planning Commiss-i'on as set forth in section
31.14 of this Chapter, and shall report to, and make alf such testlmony available to, the
Planning Commlssmn ata pubhc hearing.

(d)  The Environmental Review Officer shall also take such me'asures within his or

her powers, as may be necessary to assure compliance with this Chapter 31 by persons, and and

officials, boards, commissions. departments or agencies outside the Planning Department,

and shall periodically review the effectiveness and workability of the provisions of this Chapter
31 and recommend any refinements or changes that he or she may deem appropriate for

improvement of such provisions.

Supervisors Wiener, Chiu, Kim, Cohen, Mar .
BOARD OF SUPERVISORS Page 6
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(e) Al prOjeCtS‘m%%E%é&m%%%—%M shall be

referred to the Environmental Review Officer except those exempt projects covered by a delegation

agreement with the Environmental Review Officer as Drbvidgd for in Section 3 ] .08(d) of this Chapter.
All other officials, boards, commissions, departments, bureaus and 6fficés of the City shall
cooperate with the Environmental Réview Officer in the exercise of his/her responsib'ilities,
and shall supply necessary information, consultations and comments.

U] The Environmental Review Officer shall be responsible for assuring that the City

is carfying out its responsibilities set forth in CEQA. In addition, when the City is to carry out or

approve a projecf and some other public agency is the "lead agency," as defined by CEQA,
and where projects are to be carried out or approved by the State and Federal governments,

the Environmental Review Officer shall provide consultation and comments for the City to the

- other government agencies when appropriate.

(@) . To the extent feasible, the Environmental Review Officer shall combine the

evaluation of prq;ects:meparatlon of environmental impaet reports ard conduct of hearings

with other planning processes; and shall coordinate environmental review with the Capital
lmprovement Program, the San Francisco General Plan and the San FranCIsco Planning
Code

(h)  Adoption and/or revision of administrative regulations to implement CEQA shall

be by resolution of the Planning Commission after a public hearihg. The Environmental

Review Officer fnay adopt necessary forms, checklists and processing guidelines to

implement CEQA and this Chapter 31 without a public hearihg.

(i) Upon'prior authorization by the Planning Commission, the Environmental
Review Officer may attend hearings and testify on matters rélatéd té CEQA before
governmental organizations and agencies other thah governmental égencies of the City and

County of San Francisco and may advocate on behalf of the City on matters related to CEQA.

Supervisors Wiener, Chiu, Kim, Cohen, Mar -
BOARD OF SUPERVISORS : o Page 7
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(i) The Environmental Review Officer may brovide information to other
governmental or environmental crganizations and members of the pubilic.
(k) The Environmental Review Officer may delegate his or her responsibilities to an

employee of the Office of Environmental Review. All references herein to the Environmental

-Review Officer shall be deemed to include the Environmental Review Officer's delegate.

(h The Environmental Review Officer shall process applications for environmental

review in accordance with the reau1rements for equal treatment of permit applicants, unleSb

there is a written finding of a oubhcpohcv basns for not domo 50, as set forth in CamDalqn and

Governmental Conduct Code Section 3.400 and the wntten cmldellnes adopted by the

Planning DeDartment as required by Section 3.400. For purposes of Section 3.400. this

Section of Chapter 31"and any corresoondinq written guidelines of the Planning Department.

the Beard finds that-expediting environmental review out of order, on a prioritybasis for the .

purpose of expediting permit processing shall q,u,aJ.i..fv as apublic policy basis for prouects

consisti of (1) publicly funded affordable-housing.- -projects-that provide new affordable

hdusina in 100 percent of the on-site dwelling units (where such units are rented or sold at the

economic levels deflned in Planning Code Section 415); and (2) blcvcle and Dedestrlan

DrOIects that are desmned Drlmarilv to address Dubhc safety issues. When an application for

: envnronmental review for any project within one of the categories llsted above is submitted to

the Planning Department, the Environmental Rewew Officer shall, throuqhout all staqes of the

environmental review process. give precedence to all submittals associated with such project

over other projects. The Planning Department also shall provide a written preliminary

assessment of the eligibility of such projects for an exemption within 60 days of submittal of a

complete Preliminary Project Assessment or equivalent application to the Planning

Department. As part of the assessment: the Planninq.-DeDartment shall identify as feasible,

Supervisors Wiener, Chiu, Kim, Cohen, Mar ,
BOARD OF SUPERVISORS Page 8
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based on the content of the submittaL'the issues that may affect the type and schedule of the

environmental review and the process for analysis of such issues.

(m) __ The Environmental Review Officer shall prepare an annual report to the

Planning Commission and the Board of Supervisors on all appeals filed under any of the

appeal provisions of this Chapter 31. The first annual report shall be filed approximately one

vear after the effective date Qf this provision of Chapter 31.°

SEC. 31.06. COVERAGE OF STATE LAW.

CEQA'providés that certain kinds of projects may be subject to CEQA. Some of these
projects may be excluded or eategorically-exempt from CEQA. tf not excluded or ea{egeﬁea%a
ekempt CEQA provides a process whereby an initial study is completed, then a determination

is made as to Whether a negative declaratlon mitigated negative declaration, Or an

environmentat impact .report ("EIR") should-be prepared. ln accordance with the reqwrements

of CEQA and as specified hereln, the Pianning Commission and/or the_EnVIronmental Review

Officer shall determine when CEQA applies to a project, when the-project is-excluded-or

exempt, or When a negative declaration, mitigated negat_z‘ve declaration, or environmental impact
report is required. |

SEC. 31.08. CATEGORICAL EXEMPTIONS.

(8  CEQA provides that certain elasses projects are exempt from CEQA because: the

project is exempt by statute ("statutory exemption™); the project is in a class of projects that generally

do not have a significant effect on the environment and therefore-are-categorieally-exemptfrom

EEQA("categorical exempﬁon”L" CEQA streamlining procedures allow reliance on a prior

environmental document prepared on a zoning or planning level decision, for example, as provided in

| community plan areas and for specified urban infill projects ("community plan exemption"), except as

might be necessary to _examine whether there are project-specific significant effects, which

are peculiar to the project or its site; or the activity is covered under the general rule that CEQA

Supervisors Wiener, Chiu, Kim, Cohen, Mar _ : - : .
BOARD OF SUPERVISORS Page 9
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applies only to projects that have the potential for causing a significant effect on the environment, thus,

Al where it can be seen with certainty that there is no possibility that the activity in question may have a

' sionificant effect on the environment, the activity is not subject to CEQA ("eeneral rule e;cclusion”).

Unless otherwise specifically stated, reference in this Chapter 31 to "exemptions" or "exempt from

CEQA" or an "exemption determination” shall collectively refer to statutory exemptions, categorical

exemptions, community plan exemptions and general rule exciusions.

(b) For categorical exemptions:

(1) Each public agency must list the specific activities that fall Wfthin each

such class, subject to the qualification that these lists must be consistent with both the letter

and the intent of the classes set forth in CEQA. Except-as-providedinthissection3H-08projects

~ {(2) The Environmental Review Officer shail maintain the required fist-of the
types of projects which are categorically exempt, and such-list shall b&kepi—péﬁeeégost it in

the-offices of the Planning Department and on the Planning Department website, and shali-
g

provide it to all City departments. Such list shall be kept up to date in accordance with any -

changes in CEQA and any changes in the status of local projeéts’. The initial list and any

additions, deletions and modifications thereto shall be adopted as administrative regulations

by resolution of the Planning Commission after public hearing, according to the procedure set-
forth in Section 31.04¢jte) of this Chapter. ,
{e(3) _CEQA prevides-ferallows public agehoies to request that the Secretary of |

the Resources Agency make additions, deletions and modifications to the classes of projects

listed as categorically exempt in CEQA. The Planning Commission shall make any such

requests, after a public hearing thereon held according to the procedure specified in Section

31 .04¢e)(e) of this Chapter for adoption of administrative regulations.

Supervisors Wiener, Chiu, Kim, Cohen, Mar ‘ ]
BOARD OF SUPERVISORS : " Page 10,
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t(c) The Environmental Review Officer may adeptcreate necessary forms,
checklists and processing guidelines to aid the Planning De-partment and other departments in
determining th.jatwhether alproject may be 661-?6@‘67’-}6&#_)7‘ exempt'in accordance with the letier
and the intent expressed in er—elas&e&—qfa%eg@%af—e%&mpﬂ@%ﬁﬁ?ﬁﬁﬁ&éﬁi CEQA and with the
administrative regulations adopted by the P'annlng Commission.

{eJL)_The Environmental Review Officer shall adVISe other departments of th

reqwremente of CEQA for determining whether a project is exemot from environmental review

{ckefafegsﬁasﬂ—e*emptreﬁs The Environmental Review Officer may delegate the determination
whether a project is eategoricatly-exempt from CEQA to other departments, provided that other

departments shall consult with the Environmental Review Officer regarding the application of

the-categorical exemptions, Further, at the time of each exemption determin'atio'n! such other

uegartments shafl inform the Environmental Review Officer and—if-written; provide fo the
Environmental Review Officer.a copy; of the exemption d’etermination containing the

lnformatlon specified in Section 31.08(e) of this Ch@er 31

=3

Officer-and-provided-further-that the The | The Environmental Review Officer shall be responsible

for all determinations so delegated to other departments. When the Planning Department or other

City department determines that a project is exempt from CEQA, the issuance of the exemption

determination shdll be considered an exemption determination by the Planning Department. The

Environmental Review Officer shall post en its website the same information about exemption
determinations tssued by other departments as it provides for exemption determinations

issued by the Planning Department.
@(e) When the Environmental Review Officer, or any other department to which the

Environmental Review Officer has delegated responsibility pursuant to Section 31 .OS{@}@
above, has determined that a project is exeluded-er—categorieally exempt from CEQA, the
Environmental-Review-Officerfollowing provisions shall apply:

Supervisors Wiener, Chiu, Kim, Cohen, Mar .
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(1) PostiggLExerh ption Determinations.

(A) For all exemption detérminations. the Environmental Review

Officér shall post on the Planning Deoartmeht website the following information about each

exemption determination: (1) a project description in sufficient detail to convev the location,

size, nature and other pertinent aspects of the scope of thé proposed project as necessary to

explain the applicability of the exemption: (2) the type or class of exemption determination

aDDIicable_ to the project; (3) other information, if any, supporting the exemption determination:

(4) the Approval Action for the Droie¢t. as defined in Section 31.04(h): and (5) the date of the

exemption determination.

(B) For projects that involve the issuance of multiple discretionary

permits or other project approvals, in addition to the requirements of Section 31.08(e)(1)(A).

the Environmental Review Officer shall describe and evaluate the whole of the proiect that will

' result from all discretionary approvals and identify any additional discretionary approvals

)

re-known to the Environmental Review Officer af

._required other than the Approval Action that

" the time of the issuance of the exempﬁo‘n determination'.' and post this information on the

' Pianning Department website.

H(2) The Environmental Review Officer may May-issue a Certificate of Exemption

from Environmental Review by preparing a written exemption determination containing the -

information in Section 31 .08(e)(1). and by posting a copy in the oﬁ_ces of the Planning De_gzari‘mérzt

and on the Planning Department website, and by mailing copies to the applicant, the board(s),

commission(s) or department(s) that will carry out or approve the project, and to any mé%d&aks—e#

organizations and individuals who previously have requested such notice in writing.
)}(3) The Environmental Review Officer shall Skall-prepare a Certificate of

Exemption from Environmental Review or comparable written exemption-determination and

provide notice to the public as provided for in Section 31 .OS(e)(Z)&k&%ejarevééed for all sueh

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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determinationsihvolving-the-following-types-efprojects_involving: (£)(4) any historical
resources,-as-defined inCEQA-inchiding without-limitation—as any bu1ldmgs and SItes fisted
individually or located within districts Q_IISLed &+n Planning Code Articles 10 or 11, GG~

recognized-historicalsurveys—{(ii) on an historic resource survey that has been adopted or officially

recoznz'zec? by the City, on the California Register or derermined eligible for listing on the California

Register by the State Historical Resources Commission, including, without limitation, any location-ex
v listed on or determined eligible for the National Register of Historic Places,_or (ii) a

resource that the Environmental Review Officer determines, based on substantial evidence, to be a

historical resource under Public Resources Code Section 5024.1; (2}(B) any Class 31 categorical
exemption; B3(C) any demolition as defined in Planning Code Section 317 or in Planning Code
‘Section 1005(f) of an existing structure; erx+4(D) ény Class l32 categorical exemption;_or (e)
any community plan exemption. #4% ’ |

(g}(f} In,ormm,&;r the Publlc of the Approval Action for a Project as Part of Public

I-I earing Notlce

(. ] ) When the Planning Department or other City department provides notice of a

public hearing on the Approval Action for a project that it has dez‘ermzned to be exempt from CEQA,

the notice shall:

(4)___ Inform the public of the exemption determination and how the public may

obtain a copy of the exemption determination;

(B)  Inform the public of its appeal rights to the Board of Supervisors with

"respeét to the CEQOA exemption determination following the Approval Action and within the time frame

specified in Section 31.16 of this Chapter; and

Supervisors Wiener, Chiu, Kim, Cohen, Mar ) : C
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(C) __Inform the public that under CEQA, ina later court challenge a litigant

may be [imited to raising only those issues previously raised at a hearinz on the project or in written

correspondence delivered'to the Board of Supervisors, Planning Commission, Planning

Department or other City board, commission or deparz‘mem‘_ at, or prior to, such hearing, or as part

of the appeal hearing process, if any, en the CEOA'détefmi-Ha%@:rdeCiSion.

(2) Additionally, when the Planninge Depariment provides a notice under Planning

Code Section 311 or Secfzon 312 of the opportunity to requesz‘ a discretionary review hearzng before

the Planning Commzsszon on a Building Permit application, the.notice shall:

(4) Contain the _ihformaz‘z'an required by this Section 31.08(7) in addition to

any notice requirements in the Planning Code;

(B) Inform the no’tz'ﬁcaz‘ioh group that if a discretionary review hearing is

requested before the Planning Commission, Ihe Approval Action for the project under this Chapter 31

will occur upon the Planning Commission’s approval of the Building Permit avplzcaz‘zon if such -

approval is granted: and

) Inform the noz‘z’ﬁéation group that if a discretionary review hearing is not

requested, the Approval Action for the project will occur upon the issuance of a Building Permit by the

Department of Building Inspection, if such permit is granted. The notice also shall advise the

notification group of how to request information about the issuance of the Building Permit.

(g) A City board, commission, department or official that grants the Approval Action for a

. project of the type defined in Section 31,1 65(e)2)(B) of this Chapter. which Approval Action is taken

without a noticed public hearing as provided for in Section 31.08(f) of this Chapter. shall thereafier

arrange for the Planning Department to post on the Planning Department's website a written decision

or written notice of the Approval Action for the project that informs the public of the first date of

posting on the website and advises the public that the exemption determination may be appealed to the

Board of Supervisors as provided in Section 31.1 6€5(e)2)(B) of this Chapter within 30 days after the

Supervisors Wiener, Chiu, Kim, Cohen, Mar o
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(@). Filin>g Notice of Exemption. Affer the City has decided to carry out or approve the

project and the _proiecf is considered finally apprbved as provided for in Section 31.1 6{eXb)(11), in

accordance with CEQA procedures, the Environmental Review Officer may file a notice of exemption

with the county clerk in the county or counties in which the project is to be located. ThePlawing

ekemgtion in the offices of the Planning Department and on the Planning Department website.
and mail a copy of the notice of exemption to any organizationé and individuals who
gréviouslg have requested suc_h notice in writing. |
() Modification of Exemg.t'Proiect.
' Lﬂ Envi tal Revi Nficor | . l_ Y [ S .

Supervisors Wiener, Chiu, Kim, Cohen, Mar i .
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change occurs to a project that the Environmental Review Officer has determined to be'

exempt, prior to any subsequent approval actions, the Environmental Review Officer shall

determine whether the change is a substantial modiﬁcation fhat reguires reevaluation as

provided for in Section 31.19(b) of this Chapter 31. A substahtial modification of an exempt

project requiring reevaluation under Section 31.19(b) shall mean either:

(A) A change in the project as described in the original application -

upon which the Environmental Review Officer-based-the exemption determination, or in-the

exemption determination posted on the Planning Department website at fhe time of issuance.

which would constitute an expansion or intensification of ihe: proiect-as-defined.in the Planning

Code. An exoansion or intensification of the project as defined in the Planning Code includes,

but is not limited to: (A) a change that wodld expand the buildind envelope or change the use

that would reqguire public notice under Planning Code Sections 311 0or 312, or (B) a change in

the project that would constitute a demolition under Planning Code Sections 317 or 1005(f).

(B) New information or evidence of substantial importance presented

to the Environmental Review Officer that was not known and could not have been known with

the exercise of reasonable diligence at the time the Environmental Review Officer issued the

exemption determination that shows the project no Ioh‘ger gualifies for the exemg tion.

2) When the Environmental Review Officer determines that a change in a

project is a substantial modification, the Environmental Review Officer shall make a new

CEQA decision as provided for under Section 31.19(b) of this Chapter 31. The Planning

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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Department will require payment of fees as defined in the Depariment’s fee schedule for the

applicable type of environmental review. ¥When the Planning Commission or Planning
Department renders a new CEQA exemption-determination-decision for a project after the Approval

Action, as provided for in Section 31.19(b), and the City takes a new Approval Action for the project |

in reliance on the new CEQA determinationdecision, the new CEQA determinationdecision may be

appealed in accordance with the provisions of Section 31.16 of this Chapter, as to those issues

associated with the project changes since the original exemption determination.

(3) When the Environmental Review Officer determines that a change in an

exempt project is not a substantial modiﬁcation}. the Environmental Review Officer shall post a

noﬁce of the determination in the offices of the Planning Deparment and on the Planning
Department website and mail such notice to the applicant, board(s), commission(s) or.

department(s) that will carry out-or approve the project, and to any organizations and

individuals who previously have reguested suc_h notice in wrifing.
| SEC. 31.05. DETERMINATION OF NEED FOR EVALUATION.

Upon receiving an environmental evaluation application for a project; upon referral of a

project by the board, commission or department that is to carry out or approve the project; or through

such other process for rendering an exemption determination as the Environmental Review Officer
shall authorize, the Environmental Review Officer shall determine whether such project is exempt from

environmental review. For all AH-projects that are not statutorily-excludedor-categoricaty exempt
from CEQA-shallbe referred-to-the-BrvironmentalReview-Ofieer, prior to the Ciry's decision as to

whether to carry ouf or approve the project, the Environmental Review QOfficer shall conduct fer-an

initial study to establish whether a negative declaration or an environmental impact report is

required. [n.the event it is clear at the outset that an environmental impact report is required, the

Environmental Review Officer may make agn immediate determination and dispense with the initial

Study.

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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SEC. 31.10. INITIAL EVALUATION OF PROJECTS.

evaluation application or referral shall include a project description using as its base the
environmental information form set forth as Appendix H of the CEQA Guidelines, which form
shall be supplemented to requi.re additional data and information applicable to a project's
effects, ihcluding consistency with the environmental issues included in the Eight Priority
Policies set forth in Section 101.1 of the Planning Code and incarporéted into the General
Plan;; shadow impacts; inctuding the analysis set forth in Planning Code Section 295,; and
such other data and information specific to the urban environment of San Francisco or to the
specific project. Eaéh environmental evaluation application or réfe-rral shall be certified as true
and correct by the applicant or referring board, commission or department. Each initial study
shall include an identification of the environmental effects of a project using as its baée the
environmental checkliét form set forth in Appendix G of the CEQA Guidelines and addressing
each of the questions from the checklist form that are relevant to a project's environmental
effects; provided that _the-checklist form.shall be supplemented to address additional
environmental effects, }including consistency with the environmental issues included in the

Eight Priority Policies set forth in Section 101.1 of the Planning Code and incorporated into

|| the General Plan, shadow impactsrmééudﬁeg—ékéaﬁaljwﬁ%f%mgl@méngéﬂe&eﬁeﬁ%%i
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including the analysis set forth in Planning Code Section 295, and such other environmental

| effects specific to the urban environment of San Francisco or fo the specific project.

(b)  The initial study shall provide data and analysis regarding the potential for the
project to have a signiﬁcaht effect on the environment. The basic criteria for détermin_ation of
signiﬁcént effect shall beconsisfent with the provisions set forth in CEQA.

(¢)  The applicant or the board, commission or department that is to carry out or
approve the project shall submit to the Environmental Re\}iew Officer such data and
information as may be nécessary for the initial study. If such data and information are not ..
submitted, the Environmental Review Officer may suspend work on the initial evaluation.

(d) During preparation of the initial study, the Environmental RevieW Officer may
consult with any person having knowledge or interest conbeming the project. In cases in
which the project is te be carried out or approved by-more than one government agency and
the City is the lead agency, the Environmental Review Officer shall solicit input from all other
government agéncies that are to carry out o.ta—p,brexre the proj,ect.‘ |

(e) Ifaprojectis subject to CEQA and the National Environmental Policy_ Act, an |
initial evaluation prepared pursuant to the National Environme'htal Policy Act may be used to
saﬁsfy the requireménts of this Section.. ‘

) [n accordance.with CEQA., Public Resources Code Sections 21080(c) and
21 OSOgd)!—Based based on the analy§is and cohclusions in the initial study, the Environmental

Review Officer shall deiermine whether there is substantial evidence to support a “fair
argument” that the project may have a significant effect on the environment and an

environmental impact report is required, or whether a project could not have a significant

effect on the environment and a neqative declaration is required.—

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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(@)  When the Environmental Review Officer determines that a eny-negative declaration

or a miticated negative declaration is the appropriate level of environmental review required by

CEQA, such determination ishall be prepared by or at the direction of the Environmental

Review Officer. Unless otherwise specifically stated, reference in this Chapter 31 to "negative

declaration" shall collectively refer to a-negative declaration and a mitigated negative declaration. ‘

The negative declaration shall include the information required by CEQA and in any event shall

describe the project proposed, include the location of the property, preferably shbwn ona
map, and the name of the project proponent, state the proposed_ finding thét the project >COU|d
not hav-e a significant effect on the environfnent, and have attached to it a copy of the initial
study documenting reasons to _suppdrt that finding. The négative declaration shall also
indicate mitigation measures, if any, included in the project to avoid potentially significant
effects.

(b)  The Envirecnmental Review Officer shall first prepare a hegative declaration on a

preliminary basis, and-shall post-a copy of the proposed negative declaration-in the offices. of

the Planning Department and on the Planning Department website. aﬁéﬁ%ai#meﬂee—ﬁ%ﬁeeﬁﬁe—ltke

.(c) The Environmental Review Officer shall provide a notice of intent to adobt a

negative declaration %%?g&?&d—ﬁé—gﬂﬂ-\*&—d&élﬁ&ﬂeﬂ ("notice of intent") to those persons required

by CEOA_. In each instance, the Enviroﬁmem‘al Review Officer shall provide notice by:

(1) Mail to the_ applicant and the board(s), commission(s) or department(s) that will

carry out or approve the project.

(2) __ -bypublicationPublication in a newspaper of general circulation in the City.
(3) ___shypestingPosting in the offices of the Planning Department—and—ea%ﬁe

Superv'isors Wiener, Chiu, Kim, Cohen, Mar
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- {4) Posting on the subject site. The Planning Degartm'eht shall devélog

guidancé on the requirements for posting to assure that posters are visible from the closest

public street or other ‘gublic space.
{4}(5)—~by-maitMail to the owners of all real property, and to the extent ,

practicable, the residential occupants, within the area that is the subject of the negative.

declaration and within 300 feet of all exterior boundaries of such area, and by mail to all

organizations and individuals who have previously requested such notice in writing,

“sufficiently prior to adoption of the negative declaration to.allow the public and agencies a

review period of not less than sweniy£20) days, or #ir+30) days if a 30-day circulation period is.

required by CEQA. In the case of City-sponsored projects that involve rezonings, Area Plans or

General Plan c_zm-endments an_a’ are either citywide in scope or the fotal areqa of land that is part of the

project, excluding-the area of public streets and alleys, is 20 acres or more, the Environmental Review

Officer shall pet-be-requiredte provide notice by mailp:

to the owners, and o the extent practicable, the residential occupants, within the exterior

boundaries of the project area, and to all organizations and individuals who previously requested

such notice in writing.

~(d) The notice of intent shall specify the period during which comments are to be

received, the date, time and place of any public hearings on the project when known ro the

Planning Department at the time of the notice, a brief description of the project and its location,

and-the address where copies of the negative declaration and all documents referenced in the

negative declaration are available for review, .and the Planning Department staff contact. The

notice of intent;and skall include a statement that no appeal of the negative declaration to the Board

of Supervisors under Section 31.16 of this Chapter will be permitted unless the appellant first files an

appeal of the preliminary negative declaration to the Planning Commission, and any other information

as required by CEQA.
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(e) - Within avens-£20) days, or #hire¢30} days if required by CEQA, following the
publication of suehthe notice of intent, any person may appeal the proposed neg_ative
declaration to the Planning Commission, specifying the grounds for such appea'l,_ or —Any

person-meay-submit comments on the proposed negative declaration.

® The Planning Commission shall sefdschedule a public hearing on any such

appeal within notlessthenfourteen {14 nor-more-then thirty-(not less than 14 nor more than 30}

days after the close of the appeal period. Notice of such hearing shall be posted in the offices

of the Planning Debartmént and on the Planning Depariment website, and shall be mailed to

the appellant, fo the appl‘icant,'to the board(s), commission(s) or department(s) that will carry -
out or approve'the project, to any individual or organization that has submitted comments dn
the pfoposed negative declaration, and to any other ihdividualg or organizations that previously
kaé@e_ requested such notice in writing. |

(gy  After holding such hearing the Planning Commission shall affirm the proposed
negative declaration if it find_sl» that the project could nothave a significanteffecton the.
environment, may refer the proposed 'negati‘ve declaration back to the Planning Department
for specified revisions, or shall overrule the proposed negétive declaration and order

preparation of an environmental impact report if it finds based-en-substantial evidence to

support a fair arQument that the project may have a significant effect on the environment.

(h) If the proposed negative dedaraﬁon is not appealed as provided' herein, or if it is
.af‘ﬁrmed on appeal, the negative declaration shall be considered final, subject to any | |
necessary. modifications. Thereafter, the first City decision-making body to act on approvallof
the project shall review and consider the information contained in the final negative
declaration',_ together with any comments reéei\_/ed during the public review process, and, upon

making the findings as prévided-in required by CEQA, shall adopt the negative deCIaration,

prior to approving the project. 4 public notice of the proposed action to adopt the negative

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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declaration and rake the Approval Action for the project shall advise the public of its appeal richts to

the Board of Supervisors with respect to the negative declaration following the Approval Action in

reliance on the negative declaration and within the time frame specified in Section 31.16 of this

Chaprer. All decision-making bodies shall review and considef the negative declaration and
make ﬁndihgs as required by CEQA prior to approving the project.

(i) H-Atthe time the City adopts a mitigated negative declaration, the decision-
making body shall also adopt a pfogfam for reporting on or monitoring the mitigation
measures for the project fhat it has either required or made a condition of approval to mitigate
or avoid significant environmental effects. |

() Atter the City has decided to carry out or approve the project and the project is

considered finally approved as provided for in Section 31.1 6e)b)(11), in accordance with CEQA

procedures, and upon the payment of required fees by the project sponsor, the Environmental
Review Officer mayshall file a notice of determination with the county clerk in the county or
egnties in which thn project is to be located. If required by CEQA, the netice.ofdetermination.

shall also be filed with the California Office of Planning and Research._When the

Environmental Review Officer files a notice of determination Wifh the county clerk or the

' California Office of Planning and Research or both, the Planning Department also shall post a |

copy of the notice of determination in the offices of the Planning Department and on the

Planning Department website, and mail a copy of fhe nctice of determination to any

organizations and individuals who previously have requested such notice in writing.

-SEC. 31.12. DETERMINATIONS THAT ENVIRONMENTAL IMPACT REPORTS ARE
REQUIRED. '

When the Environmental Review Officer determines z?—l{—lﬁ"—ée%ﬁq‘nﬂ%eal%hﬁt—afmfeet—maj%aw—a
significant-effect-onthe-envirommentandthat an environmental impact report is requlred by CEQA, |

the Environmental Review Officer shall a’zsz‘rzbute a notice of preparation in the manner and
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containing the information required by CEQA and provide such other notice as required by CEQA. In v

addition, the Environmental Review Officer shall prepare a notice advising the public of the notice of

\ preparation and of any scheduled scoping meetings and publish the notice of preparation.in a

newspaper of general circulation in the City, ske#-post the notice of preparation in the offices

of the Planning Department and on the Planning Department website, and shat mail the notice of
preparation to the appliéant, the board(s), commissioh(s) or departrﬁent(s) that will carry out
or approve the p.ro_jed and to all organizations and individuals who have previously requested |
such notice in writing. The-Environmental Review Officer shall provide-sush-other notice as
required-by-GEQA:

,SEC. 31.13. DRAFT ENVIRONMENTAL IMPACT REPORTS.

(@)  When an environmental impact repbrt ("EIR") is required, it shall be prepared by

or at the direction of the Environmental Review Officer. The EIR shall first be prepared as a

" dra.f.t-.rep'ort.

(b).  The applicantor the board, commission or.department that is te-carry out or

approve the project shall submit to the Environmental Review Officer such data and

information as may be necessary to prepare the draft EIR. If such data and information are

not submitted, the Environmental Review Officer may suspend work on the draft EIR. The
data and information submitted shall, if the Envirbnmental Review Officer so requests, be in

the form of all or a designated part or parts of the proposed draft EIR itself, although the

Environmental Review Officer shall in any event make his or her own evaluation and analysis

and exercise his or her independent judgment in_prepération of the draft EIR for publié review.

() During preparation of the draft EIR, the Environmental Review Officer may

" consult with any person having knowledge or inferest conceming the project. If he/she has not

already done so in accordance with Section 31.10 above, in cases in which the project is to be
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carried out or approved by more than one public agency, the Environmental Review Officer
shall éon_sult with all other public agencies that are to carry out or approve the project.
(d) When the draft EIR has been prepared, the Environmental Review Officer shali

file a notice of completion of such draft with the California Office of Planning and Research as

required by CEQA and make the draft EIR available through the State Clearinghouse if and as

required by the California Office of Planning and Research. A-copyof suchnotice—ora-separate

SEC. 31.14. CONSULTATIONS AND COMHENTS.

(a) The Environmental Review Officer shall provide public notice of the availability of the

draft EIR and schedule a public hearz'n,é on the draft EIR with the Pldnninz Commission. The

Environmental Review Officer shall provide the notice of availability at the same time that the notice of

completion is filed as required by CEOA. The notice of availabiliﬁ shall be distributed at least 30 days

prior to the scheduled public hearing on the draft EIR. The Environmental Review Officer shall

distribute the nofice of availability in the manner required by CEQA and in each instance—Notice
shall-be: ‘ :
(1) mﬁ Send the notice to any public age’n_cies w#hﬁm’&éiéﬁef‘z—éy—lawrhat CEQA
requires the lead agency to consult with and request comments from on.the draft EIR, and_may send

copies of the draft EIR to and consult with-inthe-discretion-of the Environmental-Review

Offieer; other persons with special expertise with respect to any environmental impact involved. as

Supervisors Wiener, Chiu, Kim, Cohen, Mar _ . .
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(A) In sending such notices and copies of th_e draft EIR, the

Environmental Review Officer shall request comments on the draft EIR from such agencies

and persons, with particular focus upon the sufficiency of the draft EIR in discussing possible

io the preject.

(B) __ For the types of proj 'ect&_éet forth in Sections 31.08(e)(3)(A) and

31.08(e)(3)(B) of this Chapter 31, and for any other projects that may be subject to the

approval of the Historic Preservation Commission, the Environmental Review Officer shall

send' a copy of the draﬁ EIR to the Historic Preservation Commission and obtain an!
comments.that the Historic Preservation Commission has on the draft EIR at a noticed public

meeting. The Planning Department shall schedule the public meeting at least seven days prior

to anv Planning Commission hearing on the draft EIR. But, if the calendars of the two

commissions do not allow such scheduling without extending the noticed public comment
period, the Planning Degaﬁment shall schedule the gublic meeting as far .in advance of the
Planning Commission hearing as possible, consisten-t with not extending the public comment
- . _
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f2) Post the notice in the offices of the Planning Department and- on the Plannine

Department website-and-onthe-site-of theproject

(3) Post on the subject site. The Planning Department shall develQD

guidance on the requirements for posting to assure that Qbsters are visible from the closest
public street or other public space.

{3)(4) Publish the notice in a newspaper of general.circulation in the City,

4(B) Mail the notice to the applicant, the board(s), commission(s) or department(s)

that will carry out or approve the project, and to any individuals or organizations that previously have

requested such notice in writing.

{5)(6) Mail the notice to the owners of all real property, and to the extent

practicable, the residential occupants, within the area that is the subject of the environmental

impact report and within 300 feet of all exterior boundaries of such area. In the case of City-sponsored

projects that involve rezonings, area plans or General Plan amendments and are either czfywzde in

scopeor the total area ofland-thot is part of the project, excluding the area of public streets and alleys,

is 20 acres or more. the Environmental Review Officer shall net-be-required-te provide notice bv mail

pu%uan%te%hﬁ—SeeHe«n%q—'lll—(a){é)to the owners and, fo the extent practicable, the resnden’na

- occupants within the exterior boundarles of the project area, and to all organizations and

individuals who previously requested such notice in wrltlng.

(b) The notice of availability shall contain the information required by CEOA and in each

instance shall:

(1) - State the starting and ending dates for the draft EIR review period during which

the Environmental Review Officer will receive comments and if comments are not returned within that

time it shall be assumed that the agency or person has no comment to make. The public review period

shall not be less than 30 days nor more than 60 days except under unusual circumstances. When a draft

EIR is submitted fo the State Clearinghouse for review by state agencies, the public review period shall
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" commission(s) or department(s) and fo an

not be less than 45 da‘ys,' unless a shorter period, not less than 30 days, is approved by the State

Clearinghouse. The Planning Commission or the Environmental Review Officer may, upon the request

of an agency or person with special expertise from whom comments are sought, grant an extension of

time beyond the original period for comments, but such extension shall not prevent with the holding of '

any hearing on the draft EIR for which notice has already been given.

2) State the time, place and date of the scheduled Planning Commission hear_ing on

the draft EIR and all hearings at which the Environmental Review Officer will take testimony.

3) Sz‘até that only commenters on the Draft EIR will be permitted to file an appeal bf

the certification of the Final EIR to the Board of Supervisors under Section 31.16 of this Chapter.

(c)  The Planning Department shall make the draft EIR available to the public upon rhe‘

date of the
of the draft EIR on the Plannin

Department website and provide a copy-of z‘_he draft EIR to the applicant and fo such board(s),

il ~

rorganizations or individuals thatwhc

m;eviouslv have requested a copy in writing, in electronic form on a text searchable digital storage

device or by text searchable-a-diskette-er-by elecironic mail transmission when an email address is

provided, unless a printed hard copy is specifically requested.
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é)—(d)  Public participation, both formal and informal, shall be eneouraged at all
vstages of revieW, and written comments shall be accepted at any time up to the conclusion of
the public comment period. The Environmental Review Officer may gfve pubﬁc noﬁce at any
formal stage of the rev1ew process, beyond the notices required by this Chapter 31 and CEQ
in any manner i—Fﬂ’le Envzronmental Review Officer may deem appropnate —amd e ReiRtain-G

&-(e) The Planning Commissien shall hold a public hearing on every draft EIR during

the public comment period—¥

aemq%les—ef—the—lllaﬂnmg-eemmﬁsmﬂ The Envnronmental Rewew Officer may, upon '

delegation by the Planning Commission, take testimony at sup-plemental public heanng(s) on

draft EIRs, in addition to, and not in lieu of, the hearing conducted by the Planning

Commission, and shall report to and make all testimony received hy the Enwronmental

Review Officer available to the Planning Commlssmn ata publlc hearing. Neﬁeeeef—#zejéla%ﬁg
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() . To the extent practicable, any comments already received from any agency.,

organization or individual shall be available at the public hearing.
‘  SEC. 31.15. FINAL ENVIRONMENTAL IMPACT REPORTS

(a) A final EIR shall be prepared by, or at the direction of the Environmental Review
Officer, based upon the draft EIR, the consultations and comments received during the review

process, and additional information that may become available. Not less than 10 days prior to

the Plénning Commission hearing to consider certification of the final EIR. the final EIR shall
be made available fo the public and to any board(s), commission(s) or departmenti(s) that will
carry out or approve the project.

(b)  The final EIR shali include a list of agencies and persons consulted, the

cemments received, either verbatim or in-summary, and a response to-any comments that

raise significant points concerning effects on the environment. The response to comments
may take the form of revisions within the draft EIR, or by adding a separate section in the final
EIR, or by providing an explanation in response to the comment.

(c)  A-publicAn administrative record of proceedings shall be kept of each case in

which an EIR is prepared, including all comments receive,d in writing in addition to a record of

the public hearing. The final EIR shall indicate the location of such record. The Environmental

Review Officer shall cause the hearing on the draft EIR reesrd-ro be recorded by a phonographic

régorz‘er and transcribed and retained as part of the administrative record. Any segaréfe or

additional transcription of a hearing record shall be at the expense of the person requesting

such transcripﬁon.
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(d) When the final EIR has been prepared and in the judgment of the Planning
Commission it is adequate, accurate and objective, reflecting the independent judgment and
analysis of the Planning Commission, the Planning Commission shall certify its completion in

compliance with CEQA. The notice of the Planning Commission hearing on the certifi caz‘zon of the

final EIR shall mform the public of mee*peeted—Dateei#}eAppm*@LAeheweﬂ—theﬁpejeeLane

of its appeal rights to the Board of Supervisors with respect to the ﬁnal EIR a#eiLSHeh—da{e—aﬂd

within the time frame specified in Section 31.16 of this Chaz)ter. The certification of completion

shall contain a finding as to whether the project as proposed will, or will not, have a significant

effect on-the environment.

(e) A/z‘er the Cn‘y has deczded to carry out or approve the project and z‘he project is

considered finally approved as provided for in Secl‘zon 31. 16texb)(1 I ),_in accordance with CEQA

procedures_and upon the payment of required fees by the project sponsor the Envzronmental

Review Officer shall file a notice of determination with the county clerk in the county or counties in

whzch the project is fo be Zocafed If required by CEQA, the notice of determination shall also be-filed ,

with the California Office of Planning and Research. The Environmental Review Officer shail also
post the notice of determination in the offices of the Planning D'egartmen»t and on the Planning

Department website, and mail a copy to any organizations and individuals who previously

have requested such notice in writing.
SEC. 31.19. EVALUATION OF MODIFIED PROJECTS.

(@)  After evaluation of a proposed project has been completed pursuant to this

'Chapter, a substantial modification of the project may require reevaluation of the proposed

project.

(b)
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Environmental Review Officer determines that a change in an exempt project is a substantial
modiﬁcat_ion as defined in Section 31.08(i), the Environmental Review Officer shall make a

new CEQA decision as'orov-ided in this Chapter.

(1) If the Environmenta_l Review Officer again determines that the grbiect as

modified is exempt, the Environmental Review Officer shall make a new exemption

Supervisors Wiener, Chiu, Kim, Co.hen, Mar )
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(2) ———{24{B}If the Environmental Review Officer determines that the modified

- project is determined-not te-be-excluded-or-categoreally exempt, an initial study shall be

conducted as provided in this> Chapter. : : e
@ {G)___The Planning Degér’[ment may iséu'e guidance to 6ther City

dég artments in determining the type of groiec"t modification that might ocf:ur after an Approval

Action that would 'réguire additional CEQA review. The guidance may also advise on bthe

process and considerations that the Planning Department would use in such cases to

determine whether fo issue a hew exemption determination or undertake further

environmentalreview.

EEEE .
Section.3. The Administrative Code Chapter 31 is hereby amended-by deleting

Section 31.16 in its entirety and adding new Section 31.16 to read as follows:

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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SEC. 31.16. APPEAL OF CERTAIN CEQA DECISIONS.

Supervisors Wiener, Chiu, Kim, Cohen, Mar .
BOARD OF SUPERVISORS o : ) Page 36
2912 _ 7/17/2013




—

N - (@] © Qo ~ <D [9) EAN w N

-~
w

14

15
16
17
18
19
20
21
22
23
24
25

(a) Decisions Subject to Appeal. In accordance with the provisions set forth in this Section

31.16. the following CEQA decisions may be appealed to the Board of Supervisors (the “Board ’)

belew-in-Section31+46(k): (1) certiﬁcatioh of a final EIR by the Planning Commission; (2) adoption

of a negative declaration by the first decision-making body: and (3) determination by the Planning

Déparz‘mem‘ or any othér authorized City department that a project is exempt from CEQA.
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te}(b) Appeal Procedures. In addition to the applicable requirements of Secz‘ion 31.16 {d—)gzl

pertaznzn,q to EIRs. Section 31.1 6teX(d) pertaining to negative declarations or Section 31.16 {ﬁ}(:l

Qertazmng to exemption determinations, the followine rﬂquzrements shall apply to an appeal of any of

the decisions Zz'sr(_zd in Section 31.16(a).

(1) The appellant shall submitwletter of appeal ale:

saﬁpeﬁ—ef—the—appea to the Clerk of the Board within the time frames set forth in S’ecz‘ions 31.16 (c),

(d)._or (e).-erF-as applicable. The letter of appeal shall state the specific erounds for appeal, and

shall be accompanied by a fee, as set forth in Sectzon 31.22 of this Chapfter, Davable to the San

Francisco Planning Department. T he appellaﬂz‘ shall sign the letter of appeal, or may have an agent.

autherized-in-writing; file an appeal on his or her behalf. The appellant shall submit with the appeal a

copy ofthe CEOA decision being appealed, if available, and othervwse shall submit it when

ef—ef—ﬁela-l The appellant shall submit a copy of the letter of appeal and allany other written materials

submitted to the Clerk in support of the appeal to the Environmental Review Officer at the time

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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appellant submits the letter of appeal to the Clerk of the Board. The submission to the

Environmental Review Officer may be made by electronic means. Fhe-Glerk-of the Board-shall

aceeptance. An appeal shall be accepted by the Clerk with notice aiven to the appeliants that

‘the acceptance is conditioned upon the Planning Department determining that the appeal of

the CEQA decision, whether rendered by' the Planning Department or another City

commission, department, agency or official, has been filed in a timelv manner, and the Clerk

otherwise determining that the appeal complies with the requirements of this section. The

Planning Department shall make such determination within three working days of receiving
the Clerk's request for review. Within 'seven working days of the fiiin-g of the appeal the Clerk

Board may reject an appeal if-appellant fails to comply with this Section 31.1 6feib)d).

2) After receint of the letter of appeal. the Environmental Review Officer shall

promptly transmit copies of the environmental review document no later than 11 days prior to the

scheduled hearing to the Clerk of the Board and make the administrative record available to the Board.

3) For projects that require multiple City approvals, after the Clefk has

scheduled the appeal for hearing while-the-appeats-pendingand until the CEQA
determinationdecision is affirmed by the Board. (A) the Board may not take action to approve
the project but may hold hearings on the project and pass any pending approvals out of
committee withbu-t a recommendation for the purpose of cbnsolidating project approvals and
the CEQA appeal before the full Board. and (B) other City boards, commissions, departments and
officials rray-shall not carry out or consider further the approval of the project that is the Sub‘zecz‘- of
the CEQ4 deterrminationdecision on appeal but shal-not undertake-astivities to implement the

Supervisors Wiener, Chiu, Kim, Cohen, Mar .
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project-thatphysically-change-the-environmentexcepr activities that are essential to abate hazards

fo the public health and safety, including abatement of hazards on a structure or site determined by the

appropriate City official, including but not limited to the Director of Building Inspection, the Director

'Qf Public Works, the Director of. Public Health, the Fire Marshal or the Port Chief Engineer, to be an

emergency presenting an imminent hazard to the public and requiring immediate acz‘ian.

4) The Clerk of the Board shall schedule a hearing on the appeal before l‘he full—— |-

. The Clerk shall schedule the

hearing re-less-thanr-30-anrd-no less than 3021 and no more than 45 days followzn,a7 expiration of

the time frames set forth in Sections 31.16 (). (d).or (e).-or{fy-as applicable, for filing an appeal. Fhe

appeal-of-a-partietlar project-has-expired-_If more than one person_submits a letter of appeal,
the Board shailPresident may consolidate such appeals so that they are heard

| simuitaneously. The Clerk shall provide notice of the appeal by mail to the appellant or appellants

and o all organizations and individuals who previously-have requested such notice in writing, The

-C’ferk shall provide such notice no less than 14 days prior to the date the appeal is scheduled to be

heard by the Board. The Planming Department shall provide to the Clerk of the Board the list of

individuals and organizations that have commented on the decision or determination in a timely

manner, or requested notice of an appeal, no less than 20 days prior to the scheduled hearing.

(5)  Members of the public, appellant and real parties in interest or City agencies

sponsoring the proposed project may submit written materials fo the Clerk of the Board no later than

noon. 11 days prior to the scheduled hearing, Fhe-PlanningDepartmentshall-submitto-the Clerk
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The Clerk will distribute any written document submitted by these-deadlinesnoon, eight days

prior to the scheduled hearing to the Board through the Board’s normal distribution

(6) The Board shall conduct its own independent review of whether the CEQA

.-decision-adeqguately complieswith the requirements of CEQA. The Board shali censider anew ail

fécts! evidence and issues related to the adeguacy. accuracy and objectiveness of the CEQA

decision, including. but not iimited to. the sufficiency of the CEQA decision and the

correctness of its conclusions.

(7) The Board shall ezct on an appeal within 30 days of the date scheduled for the

hearing, provided that if the full membership of the Board is not present on the last day on which the

appeal is set for.a decision within said 30 days, the Board may postvone a decision thereon until, but

no-r later than, the full membership of the Board is present; and provided further, if the Board of

Supervisors does not conduct at least three regular Board meetings during such 30 day period, the

Board of Supervisors shall decide such appeal within 40 days of the time set for the hearing thereon or

at the next regularly scheduled Board meeting should such deadline fall within a Board

recess: and provided further that the latest date fo which said decision may be so postponed under this

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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Section shall be not more than 90 daLS from the éxpiration of the time frames set forth in Sections 31.16

(c), (d). or (e) or{B-as applicable. for filing an appeal.
(8) __ The Board may affirm or reverse the-a nx CEQA decision ef—%he—Pla-PrmHg

¢ by a vote of a majority of all

members of the Board A tie vote shall be deemed to be dzsapproval of the CEOA decision. The Board

shall act by motion. The Board shall adopt findings in support of its decision, which may include

adoptioﬁ or incorporation of findings made by the Planning Commission, Environmental Review

Officer or other C’it)) department authorized to act on the CEQA decision below. If the Board reverses

the CEQA decision, the Board shall adopt specific findings setting forth the reasons for its decision.

(9) If the Board affirms the CEQA decision, the date of the final EIR, the final

negative declaration, or final exemption determination shall be the date upon which the Planr_zing

Commiission, Planning Department ., Environmental Review Officer or other authorz'zed’ City

- department, as applicable, first aﬁpéeved—certiﬁed the EIR or-adopted the negative declaration or

issuedthe exempiion- determination and an/ actions aUDrowng the Dr0]ecz‘ made prior to the appeal

deczszon shall be deemed valid

(10) . If'the Board reverses the CEQA decision, the prior CEQA decision and any

actions approving the project—

dwﬂmgiehe—pendeﬂe%ef—ch&appeal— in rellance in reliance on the reversed CEQA decision, shall be deemed _

void.

(11)  The date the project shall be considered finally approved shall occur no earlier

than either the expiration date of the appeal period, if no appeal is filed, or the date the Board affirms

the CEQA decision, if the CEQA decision is appealed.

{(c) Appeal of Environmental Impact Reports. In addition o those requirements set forth in

Section 31.1 6{&)@ab0ve, the following requirements shall apply only to appeals of EIRs.
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(1) Any person or entity that has submitted comments to the Planning Commission

or the Environmental Review Officer on a draft EIR, either in writing during the public review period,

or orally or in writing at a public hearing on the EIR, may appeal the Planning Commission’s

certification of the final EIR.

(2)  The appellant of a final EIR shall submit a lez‘ter of appeal and-written
ma%eﬂals—m—saﬁpe#ef—th&apeeal—ta the Clerk of the Board afterthe-Planning Commission
eemﬁes—ﬂqe—ﬁnaLELR—a%emplete—and—no later than within-30 days afier the Date of the
Apﬁ;e\ml—Aet}eﬂ—feH-he—pFejeet—feHeWHg—t—he Plannzng Commzsszon s certification of the EIR.

(3 ) The grounds for appeal of an EIR shall be limited fo whether z‘he EIR complies

‘with CEQA. including whether it is adequate, accurate and objective, sufficient as an informational

document, correct in its-conclusions, gnd reflects the independent judgment and analysis of the City

and whether the Planning Commission certification findings are correct,

(4) The Board shall affirm thé Planm‘ncr Commz'ssion’s certification of the ﬁnal EIR

if-the Board finds that the final EIR complies with Cf. OA, mf'ludma -th a’f it is adequate, af'curaz‘e and

obz‘ective, sufficient as an informational document, correct in its conclusions, and reﬂects the

independent judement and analysis of the City and that the Planning. Commission certification

findings are correct

) The Board shall reverse the Planning Commission's certification of the EIR if the

Board finds that the EIR does not comply with CEQA, including that it-ef is not adequate, accurate

W and objective, is not sufficient as an informational document, that its conclusions are incorrect

or it does not reflect the independent judgment and analysis of the City, or that the Planning
Commission certification findings are incorrect If'the Board reverses the Planning Commission's

certification of the final EIR, it shgll remand the final EIR to the Planning Commission for further

_action consistent with the Board's ﬁndz’ﬁ,qs. Any further appeals of the EIR shall be limited only fo the

portions of the EIR that the Planning Commission has revised and any appellant shall have commented

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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on the revised EIR at or before a public hearing held on the revised EIR or the project. if any. The

Board's subsequent review, if any, also shall be limited to the portions of the EIR that t_he Planning

Commission has revised including, without limitation, new issues that have been addressed. Any

additional appeals to the Board shall comply with the procedures set forth in this Section 31.16.

{e}(d) Appeal of Negative Declarations. In addition to those requirements set forth in Section

31.1 6€G}Q above, the following requirements shall apply only to appeals of negative a’eclaratzons

(1) Arny person or entity that has filed an appeal of the prelzmznarv negative

declaration with the Planning Commission during the public comment period provided by this Chapter

31 for filing comments on the preliminary negative declaration may appeal the Plannin,q Commission’s

approval of the final negative declaration.

2) The appellant of a negative declaration shall submit a letter of appeal to the

Clerk of the Board after the Planning Commission approves the final negaiive declaration and

wzthm 30 da'ys after the Date of the Approval Action for the project taken in reliance on the negatzve

dec!a-raﬁzun:

3) The grounds for appeal of a ne,gdtive declafaz‘ion shall be limited fo whether, in

light of the whole record beforé the Board, the negative declaration conforms to the requirements of

CEQA and there is no substantial evidence 10 support a fair argument that the project may have a
significant effect on the environment, ineluding-and in the case of a mitigated negative declaration, the

adequacy and feasibility of the mitigation measures.

(4) The Board shall affirm the Planning Commission approval of the negative

declaration if it finds that the negative declaration conforms to the requirements of CEOA and that the

record does not include substantial evidence to support a fair argument that ke project eeud

pot-have-may have g significant effect on the environment.

5) The Board shall reverse the Planning Commission approval of the negative

declaration if it finds that the negative declaration does not conform to the requirements of CEQA or

Supervisors Wiener, Chiu, Kim, Cohen, Mar
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there is substantial evidence to support a fair argument that the project may have a significant

effect on the environment that has not been avoided or mitigated to a less than significant level by

mitigation measures or project modifications agreed to by the project sponsor or incorporated into the

project. If the Board reverses the decision of the Planning Commission, it shall remand the negative

declaration to the Planning Department for further action consistent with the Board's findings.

(A) In the event the Board remands the negative declaration to the Planning

Department for revision, the Environmental Review Officer shall finalize the revised ne oative

' deélaraz‘z'on and send notice to the public, as set forth in Sectiovn..?] .11 of this Chapter, of the

availability of the revised negative declaration. No appeal to the Planning Commission of the revised

negative declaration shall be required, In the event an organization or individual wishes to appeal the

revised negative declaration, such appeal shall be made directly to the Board of Supervisors within 3 0

days of publication of the revised negative declaration and shall comply with the procedures set forth

in this Section 31,16, The Board's siibsequent review, if any. shall be limited to the portions of the

mnezative declaration that the Planwing Department has revised.

(B) In the event the Board determines that.a project may have a sienificant

effect on the environment that cannot be avoided or mitigated to a less than sienificant level and,

therefore, an EIR is required, the Planning Department shall prepare an EIR in accordance with

CEQA and this Chapter 31. Any subseduent appeal to the Board shall comply with the procedﬁ}"es sel

forth in this Section 31.16.

H{e) Appeal of Exemption Determinations. In addition to those requirements set forth in

Section 31.16(e}b) above. the following requirements shall apply to appeals of exemption

determinations. '

(1) Any person or entity may appeal the exemption determination by the Planning

Department or other authorized City department to the Board.
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2) The appellant of an exemption determination shall submit a letter of appeal and

written-materialsin-suppor-of the-appeal fo the Clerk of the Board within the following time frames
as applicable: |

A4) For a private project seeking a permit, license or other entitlement for

use for which the City otherwise provides an appeal process for the entitlement, the appeal of an

exemption determination shall be filed after the Planning Degarfment issues the exemption
determination and within 30 days after the Date of l‘hve Approval Action, regardless of whether the

Approval Action is subject to a shorter appeal period. Departments that issue permits or entitlements

supported by exemption determinations shall take steps as they determine appropriate fo advise

applicants seeking permits. licenses or other entitlements for use of the 30-day appeal period for the

exemption determination.

(B) For dll projects not_covered by Section (4):

(i) “If the Approval Action is taken following g noticed public hearing

as provided for in Section 31.08(f) of this Chapter, the appeal-of an-exemption determination shall be

after the Planning Department issues the exemption determination and within 30 days after

the Date of the Az)proval Acz‘io'n.

(ii) If the Approval Action is taken without a noticed public hearing

as provided for in Section 31.08(f) of this Chapter, the appeal of an exemption determination shall be

filed after the Planning Department issues the exemption determination an-approval-ofthe
projectinrelianse-onthe-exemption-determination-and within 30 days after the first date the

Planning Department posts on the Planning Department’s website a notice as provided in Section

31.08(e) of this Chapter.

(C) Asto an exemption determination for a project for which no City

entity posted the exemption determination on the City’s website or otherwise provided bublic
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notice of the exemption determination under this Chapter 31, an aggeél may be filed within 30
da)gs following the appellant’s discovery of the ex‘emgtion» determination. -

(3) The grounds for appeal of an exemption determination shall be limited to

whether the project conforms to the req_uiremehl‘s of CEOA for an exemption,

(4) The Board shall affirm the exemption defermination if it finds that the project

conforms fo the requirements set forth in CQDA for an exemption.

(5) The Board shall reverse the exemption determination if it finds that z‘he Dproject

does not conform to the requirements set forth in CEQA for an exemption. If the Board finds that the

project does not conform to the requirements set forth in CEQA for an exemption, the Board shall

remand the exemption determination to the Planning Department for further action consistent with the

Board's findings. In the event the Board reverses the exémption determination of any City department

other than the Planning Department, the exemption determination shall be remanded to the Plannine

Department, and not the City department making the original exemption determination, for

consideration of the exemption determination in accordance with the Board's directions.

Section 4. As stated in San Francisco Administrative Code, Chapter 31, the purpose

of Chapter 31 is to provide procedures for San Francisco to carg out its responsibilities as a
leéd agency under the California Environméntal Quality Act ("CEQA"), a State statute that has
-Qlaged a kex role _in protecting the environment. As stated in C_hagter 31, Section 31.01,
CEQA provides for the orderly evaluation of projects and preparation of environmental
documents, and réquires adoption of corresponding objectives, criteria and procedures by
local agencies. By adopting this ordinance, the Board of ’Sugervisoré intends to reaffirm the
policies and objectives stated in Chapfer 31, Section 31.02, including without limitation,
providing decision makers and the gublié with meaningful information regarding the
environmental consequences of proposed activities, identifving ways that environmental
damage can be avoided or significantly reduced, providing Qublic input in the ehvironmental
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review process. bringing environmental considerations to bear at an early stage in the

planning process, avoiding unnecessary delays or undue complexity of review and providing

procedural direction on irholementation of 'CEQA by the Citv. Nothing in this ordinance is

intended to change the policies and objectives of CEQA. to limit any rights of appeal provided
to the public under CEQA, or to limit the authority of the San Francisco Board of Supervisors

i

or the San Francisco Planning Commission to hear and decide CEQA appeals as provided in

'~ this Chapter.
Section 4§. Effective Date. This ordinance shall become effective 30 days from the

date of passage.

Section 6. Ooerative Date. This ordinance shall become operative on the later date of

September 1, 2013, or five bus_iness days after the Secretary of the Planning Commission

provides a mermorandum to the Clerk of the Board of Supervisors advising that the Planning

Tommission h_as held a pubiic hearing at which the Planning Department has demonstrated to |

—ihe Pianning Commission that it has-updated its Website to provide up-to-date information to

the public about each CEQA exemption determination in a format searchable by location,

such as throuqh the “Active Permits In My Neighborhood” vtool how used by the Planning

Department and fhe Building Degar’fment.

Section 57. This section is uncodified. In enacﬁng this Ordinance, the Boafd intends to

amend only. those words, phra.ses, paragraphs, subsections, sections, articles, numbers,
punctuation, charts, diagréms, or any other constituent part of the Administrative Code that
are explicitly shown in this Iegislétion as additions, deletions, Board amendment addition's,
/11 | |

/11

/11

Iy
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and Board amendmeht deletions in accordénce with the "Note" that appears under the official

title of the legislation.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

| By: | %w_u Z%%Mm_/

ELAINE C. WARREN
- Deputy City Attorney -

n\legana\as2013112001 75\00860544.d0c
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FILE NO. 121019

REVISED LEGISLATIVE DIGEST
(7/16/2013, Amended in Board)

[Admlmstratlve Code - Callfornla Environmental Quality Act Procedures, Appeals and Publlc
Notice Requirements]

Ordinance amending Administrative Code, Chapter 31, to reflect revisions in the
California Environmental Quality Act and to update and clarify certain procedures
provided for in Chapter 31, including without limitation: codifying procedures for
appeals of exemptions and negative declarations; revising noticing procedures for
environmental impact reports and negative declarations for plan area projects
exceeding 20 acres; expanding noticing requirements for certain exempt projects;
clarifying existing noticing requirements for exempt projects; and making
environmental findings.

Existing Law

The City of San Francisco, in accordance with the requirements of California Environmental
Quality Act, Public Resources Code Section 21000 ef seq. ("CEQA"), and CEQA Guidelines,
Title 14, California Code of Regulations, Section 15000 ef seq. has adopted local procedures
for administering its responsibilities under CEQA. These procedures are codified in San
Francisco Administrative Code Chapter 31. These procedures tailor the general provisions of
the CEQA Guidelines to the specific operations of the City and incorporate by reference the
provisions of CEQA and the CEQA Guidelines.

Amendments to Current Law

The proposed ordinance establishes procedures for appeal of exemption determinations and
negative declarations to the Board of Supervisors and updates some of the procedures in San -
Francisco Administrative Code Chapter 31 to reflect revisions to CEQA and the CEQA
Guidelines and to codify certain administrative procedures that the San Francisco Planning
Department has found workable in practice. The primary updates to Chapter 31 are as
follows: .

e Section 31.04. Responsibility and Definitions.

o Deletes a no longer relevant reference to the San Francisco Redevelopment
Agency. :

o Clarifies certain administrative functions of entities within the City and County to
reflect actual practice and changes in local law, including activities of the Clerk of
the Board, the Historic Preservation Commission (“HPC") and the Environmental

BOARD OF SUPERVISORS . ‘ ' Page 1
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Review Officer ("ERO") in transmitting notices to the County Clerk. Provides that
the HPC may review projects that may impact historic or cultural resources.

o Notifications. Adds Section 31.04(g) to provide for notices electronically unless
someone requests a hard copy or if otherwise specified by CEQA. The Planning
Department (“Planning”) must provide a hard copy notice to persons requesting
such notice before the effective date of this provision unless they afﬁrmatlvely opt
for electromc notice. : :

o Electronic Notification System. In Section 31.04(g), requires Planning to establish
an electronic notification system for all notices provided under Chapter 31. The
system-must allow persons to pick different specified categories of projects or
different types of CEQA documents for which they would like to receive electronic
notice. The system must be operative within three months of operative date of
ordinance. If not, Planning must provide monthly progress reports to the Board.

o Definitions. Adds Section 31.04(h) to define “Approval Action,” “Building Permit,”
“Date of the Approval Action,” and “Entitlement of Use for the Whole of the Project,”
all of which relate to describing the approval action for a project that triggers the
ability to file an appeal of a CEQA exemption determination or negative declaration
to the Board of Supervisors.

o Defines “Approval Action” for an exempt project as:
(1) for private p'r'ojects:

(A)  the first approval of the project in reliance on the éx_emption ata
noticed public hearing at the Planning Commission, or, if no such hearing is
required,

(B) the first approval in reliance on the exemption that grants an
entitlement for the whole of the project, either by another commission, board or
official after a public hearing or by any official of the City without a public hearing.

(2) for the City’s. own projects (e.g. not private projects):

(A) ' the first approval in reliance on the exemption of the project at a
noticed public hearing, or

(B) if approved without a public hearing, the decision in reliance on
the exemption that commits the City to a definite course of action in regard to the
project.
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o Defines “Approval Action” for projects covered by a negative declaration to mean
the approval of the project by the first City deCIS|on makmg body that adopts the
negative declaration. _

e Seaction 31.05. Office of Environmental Review.

o vClarifies existing practice, which is that all projects subject to CEQA are referred to
the ERO unless the ERO has delegated specified exemptlon determlnatlons to
another City entity.

o In Section 31.05(]), adds a new finding by the Board that expediting environmental’

_review for publicly funded affordable housing projects and bicycle and pedestrian

- safety projects for purposes of expediting permit processing qualifies as a public
policy basis. It then directs Planning to give precedence through all stages of the
environmental review process fo these projects. As part of its preliminary
assessment of projects, Planning must determine within 60 days of a complete
assessment application whether a project qualifies for exemption. - It directs
Planning to identify issues that affect the type, schedule and process of

© environmentai review.

o~ In Section 31.05(m) adds a new requirement that the ERO provide an annual report
to the Planning Commission and the Board of Supervisors on appeals filed under
any of the appeal-provisions of the ordinance.

o Section 31.08. Exemptions.

o Updates the ordinance to be consistent with eXIStmg Planning Department practice,
which is to apply Chapter 31 procedures for projects covered by statutory
exemptions, categorical exemptions, community plan exemptions and general rule
exclusions.

o Requires the Planning Department to post on its website and provide to city
departments a list of the types of projects in the city that Planning has identified as
categorically exempt. :

o Provides in Section 31.08(d) that when departments other than Plannmg issue
exemptions, they shall inform Planning and provide Planning with a copy of each
‘exemption determination containing the information specified in Section 31.08(e).
Planning shall post that information on its website.

o Posting and Noticing Exemptions. In Sectlon 31.08(e) speCIﬁes posting and
notices requirements for exemptions:
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(1) Requrres for each exemptron determination, that Planning post on its
website a project description; the type or class of exemption; other information, if
any, supporting the exemption determination; the City approval action that is the
Approval Action for the project; and the date of the exemptlon determination.

(2) - Requires for projects that involve multiple discretionary permits or other
project approvals, that Planning additionally post on its website a list of other
discretionary approval actions known to the ERO at the time of the exemption
determination and describe the whole of the project for all the discretionary approval
actions.

(3) In Section 31. 08(e)(2), provides that Planning may use a written
exemption determination form, such as a Certificate of Exemption from
Environmental Review. If such a form is used, it shall contain the information
required by Section 31.08(e)(1). Planning shall post it on its website and at its
offices, and mail copies.to the applicant, City entities that W|II approve the project,
and anyone requestlng written notice. _

(4)  In Section 31.08(e)(3) requires Planning to use a written exemption
determination and provide notice in accordance with Section 31.08(e)(2) for all
projects involving historic resources, Class 31 categoricat exemptions, any
demolition, any.Class 32 categorical exemption, and any community plan
exemption. Clarifies the definition of projects that involve historic resources or
demoiitions for purposes of this requirement.

o Noticing Approval Actions for Exempt Projects.

(1)  Requires in Section 31.08(f)(1) that public hearing notices inform the
public if the City will take an Approval Action that triggers the ability to file an appeal
of a CEQA exemption determination to the Board of Supervisors. Such notices
must advise the public of the exemption determination, how to obtain a copy, and -
the consequences of failing to timely raise objections to the exemption.

(2)  Requires in Section 31.08(f)(2) that when the Planning Department
provides notice under Planning Code Sections 311 and 312 (advising of the right to
request a discretionary review hearing) the notice shall contain the information in '
Section 31.08(f)(1) and advise those noticed that if a discretionary review hearing is
requested and the project is approved by the Planning Commission, such approval
will be the Approval Action that triggers the ability to file an appeal of the CEQA
exemption determination. If a discretionary review hearing is not requested, the
issuance of the Building Permit will trigger the Approval Action.

(3)  Requires in Section 31.08(g) that when City entities take an Approval
Actron on a City project (e.g. a project not involving private entrtlements) without a
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noticed public hearing, the City entity shall arrange for Planning to post a notice on
Planning’s website informing the public that the CEQA exemption may be appealed
to the Board of Supervisors within 30 days after the first date of posting of the
notice.

o Filing Notices of Exemption. In Section 31.08(h) specifies that notices of
exemption, which CEQA provides may be filed with the County Clerk to start the
running of a statute of limitation, may be filed only after a project is approved and
the appeal period to the Board has expired with no appeal filed, or, if an appeal has
been filed, the exemption upheld. In addition to filing these notlces with the County
Clerk, and the state Office of Planning and Research if specified by CEQA, the
ordinance also requires Planning to post the notices in its offices, on the website
and to mail the notices to anyone who has requested notice.

o Modification of Exempt Project. Adds Section 31.08(i) to provide:

(1)~ When an exempt project changes after the Approvat Action and it
requires a subsequent approval, the ERO must determine whether the change is a
substantial modification. - A substantial modlflcation is defined as:

(A) A change in the project in-a way that constitutes an expansion or
intensification of the project, such as expanding the building envelope, changing the
use, or undertaking a demolition.

(B) New information presented to the ERO that was not known and
could not have been known with the exercise of reasonable di ligence at the time of
the original-determination, that shows the project no longer qualifies for the
exemption.

(2)  When a project is substantially modified, the ERO shall make a new
CEQA decision as provided for in Section 31.19(b), which could be a new
exemption, or an initial study, leading to a negative declaration or environmental
impact report. The new CEQA decision will be subject to appeal to the Board.

(3)  When the ERO determines that a change in a project is not a substantial
modification, the ERO shall post that determination on its website and in its offices,
and mail the notice to the applicant, Clty approving entities, and anyone requesting
written notice.

o Sections 31.09 and 31. 10 Determlnatlon of Need for and Initial Evaluation of
Pro;ects .

o Makes minor clarifying revisions to these sections to reflect actual practice of the =
Planning Department in its initial evaluation of projects.
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0]

Clarifies in Section 31.10(f) that in accordance with CEQA, the ERO shall determine
whether there is substantial evidence to support a “fair argument” that a project may
have a significant effect on the environmental and an EIR is require, or whether a
project could not have a significant effect on the environment and a negative
declaration is required.

o Section 31.11. Negative Declarations or Mitigated Negative Declarations.

O

Provides for Planning to develop guidance for posting notices on the ‘subject site so
posters are visible from the closest public location.

Provides in Section 31.11(c)(5) that for rezonings, area plans or general plan
amendments covering 20 acres or more, Planning is not required to mail a notice of
intent to each property owner within 300 feet of the exterior boundaries of the '
project area, but adds a requirement that for all mailed notices, it must include
residential occupants, if practical. Provides that Planning shall post all preliminary
negative declarations on its website.

Provides in Section 31. 11(d) that the notice of intent shall inform the pubhc that only
persons appealing the preliminary negative declaration to the Planning Commission
will-be permitted to appeal the final negatlve declaration to the Board of

Supervisors.

Provides in Section 31.11(h) that a notice proposing to adopt the negative
declaration and take the Approval Action for the project shall advise the public of its
appeal rights to the-Board of Supervisors followmg the Approval Action in reliance
on the negatlve declaration.

Specifies in Section 31.11(j) that a CEQA-required notice of determination shall be
filed with the County Clerk to start the running of a statute of limitation, only after a
project is approved and the appeal period to the Board has expired with no appeal
filed, or, if an appeal has been filed, the exemption upheld. Also, the applicant must
have paid any required fees. In addition to filing these notices with the County
Clerk, and the state Office of Planning and Research if specified by CEQA, the
ordinance also requires Planning to post the notice in its offices, on the webSIte and
to mail the notice to anyone who has requested notice.

o Sections 31 .12 - 31.15. Environmental Impact Reports.

o Deletes language at the beginning of Section 31.12 concerning when to prepare an

EIR because that issue is now addressed by Section 31.10(f). Updates and
clarifies the noticing, posting and distribution requirements of CEQA and the .
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practices of the Planning Department with respect to enwronmental impact reports
(EIRs).

o Provides in Section 31.14(a)(1) that the Planning Department shall obtain
comments from the Historic Preservation Commission on a draft EIR for any
projects that may impact historic or cultural resources. Planning shall obtain any
comments seven days before the Planning Commission holds a public hearing on
the draft EIR, unless to do so would extend the comment period, in which case, it
shall obtain comments as far in advance of the Planning Commission hearing as -

possible.

o Provides in Section 31.14(a)(5) that for rezonings, area plans or general plan _
amendments covering 20 acres or more, Planning is not required to mail a notice of
availability of the Draft EIR to each property owner within 300 feet of the exterior
boundaries of the project area, but adds a requirement that for all mailed notices, it
must include residential occupants, if practical. Provides that Planning shall post all
draft EIRs on its website. ,

- o Provides in Section 31.14(b)(3) that the notice of availability shall inform the public
that only commenters on the Draft EIR will be permitted to file an appeal of the
certified EIR to the Board of Supervisors.

o Requires in Section 31.14(c) that Planning make the draft EIR available on
Planning’s websité and provide a copy in electronic form on a text searchable dlgrtal
storage device or by text searchable electronic mail transmission to anyone who
requests a copy and provides an email address, unless they request a hard copy

o Requires in Section 31.15(a) that Planning make a final EIR available to the public
no less than 10 days before the Planning Commission hearing to consider
certification of the final EIR.

o Provides in Section 31.15(c) for retention as part of the administrative record a
transcription of a recording by a phonographlc reporter of any public hearing on a
draft EIR.

o Provides in Section 31.15(d) that the notlce of the certification hearing shall inform
the public of its appeal rights to the Board of Supervisors after such date.

o In section 31. 15(e) contains the same provision regarding the filing of notices of
determination for EIRs as found in Section 31.11(j) for negative dectaratlons

o Section 31.16.. Appeal of CEQA DeClSlonS to the Board of Supervisors.
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o Deletes ‘existing Section 31.16 pertaining to appeals of final EIRs and proposes a
new Section 31.16 to address appeals of exemption determinations, negative
declarations and environmental impact reports. Adds an entirely new Section 31.16.

o Provides in Section 31.16(a) that exemption determinations, negative declarations
and environmental impact reports may be appealed to the Board of Supervisors.

o Specifies the period in-which appeals may be filed:

(1) Foran EIR, no later than 30 days after certification of the EIR by the
Planning Commission.

(2) For a negative declaration; after the Planning Commission approves the
negative declaration and within 30 days of the Date of the Approval Action taken in
reliance on the negative declaration.

(3) For exemptlons after an exemption is lssued and within one of these
periods as applicable:

(A) For a private project seeking a permit, license or other entitlement
for which the City-provides a separate appeal process for the entitlement, within 30
days of the Date of the-Approval Action, even where the appeal period for the
entitlement is shorter. Departments that grant entitlements supported by an
exemption-determination shal-ake steps to advise applicants that the appeal period
for exemption determinations is 30 days after approval of the entitlement.

(B) . Forthe City’s own projects not involving a private entitlement, if the
Approval Action is taken at a public hearing, within 30 days of the Date of the
Approval Action; if the Approval Action is taken without a public hearing, within 30
days of the posting on Planning’'s website of a notlce as provided in Section
31.08(g). :

, (C) I no City entity posts the exemption determination on the City’s
website or otherwise provides notice of the exemption determination under Chapter
31; an appeal may be filed W|th|n 30 days of discovery of the exemption

, determlratlon

o Specifies the requirements for filing an appeal: one must pay a fee, and the person
filing the appeal must have submitted comments during the public comment period
on the draft EIR if the appeal is of an EIR; if the appeal pertains to a negative
declaration, one must have first appealed the negative declaration to the Planning
Commission. The grounds for the appeal must be filed with the appeal.
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o Provides that the Planning Department shall advise the Clerk of the Board in three
 working days after an appeal is filed whether the appeal is timely. The Clerk will
- have seven working days to advise the appeliant whether the appeal complles W|th
all of the ordinance requnrements including whether it was timely filed.

o) Specifies that for projects requiring multiple approvals, after the Clerk has
scheduled the appeal for hearing and while the appeal is pending at the Board,
other City agencies and officials may not carry out or approve the project, except for
taking essential actions to abate hazards to public health and safety. The Board
must affirm the CEQA decision before it approves the project, however, it may hold
hearings on the project and pass proposed approval actions out of committee
without recommendation so that the project approvals and CEQA appeal may be
consolidated before the full Board. If the Board reverses the CEQA determination
of Planning, all approvals taken by other City agencies and OfflClaIS including those
taken during the pendency of the appeal, are v01d '

o Specifies the time frame for the ERO tq transmit the environmental documents to
the Board and to provide the Board with a list of interested parties.

o Directs the Clerk to schedule the appeal hearing before the full Board. The Clerk
shall schedule the CEQA appeal hearing no less than 21 and no more than 45 days
following the expiration of the time for filing the appeal and provide at least a 14 day
notice of the appeal hearing..

- o Provides that the Board President may consolidate multiple appeals on the same
project so they are heard simultaneously.

o Specifies that the public, appellant and project sponsor may submit written
materials to the Clerk no later than noon, 11 days prior to the scheduled hearing.

o Provides that the Clerk will distribute materlals submitted by noon, elght days before
the hearing, through the Clerk’s normal distribution procedure.

o Provides that the Board shall act within 30 days of the scheduled hearing date but
may extend this to not more than 90 days from the deadline for filing the appeal
under specified circumstances. .

o Specifies the actions that the Board may take for each kind of appeal and the
process for then completing the CEQA document in the event the Board reverses
the decision of the Planning Commission or Planning Department. If the Board
upholds the CEQA decision, prior approval actions are valid. If the Board reverses
the CEQA decision, prior approval actions are void.
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(1) Inthe case of EIRs, if the Board reverses Planning’s certification, any
further appeals of the revised EIR are limited to revised portions, including any new
information, and an appellant must comment on the revised EIR at any earlier
public hearing on the revisions. :

(2) Inthe case of a negative declaration, if the Board reverses Planning’s
approval, the Board may remand the negative declaration to Planning for revision
and if so, further appeals of the revised negative declaration are limited to the
revised portions. The Board may alternatively require preparation of an EIR, in -
which case, Planning shall prepare the EIR in accordance with CEQA and the,
reqUIrements of this Chapter 31.

Section 31.19. Evaluation of Modified Projects.

o Revises Section 31.19(b) to provide that when the ERO determines that a change in
an exempt project is a substantial modification as defined in Section 31.08(i), the
ERO shall make a new CEQA decision — either an exemption determination or an
initial study, and if necessary, prepare an EIR. :

o Provides that Planning may issue guidance to other City departments in determining
the type of project modification for exempt projects that might-eccur after an
Approval Action that would require additional CEQA review.

Section 4. Includes findings expressing an intent by the Board of Supervisorsto
reaffirm the policies and objectives stated in Chapter 31, Section 31.02, and to not
change any policies or objectives in CEQA, or to limit any rights of appeal under CEQA
or the authority of the Board of Supervisors or the Planning Commission to hear and
decide CEQA appeals as provided in Chapter 31.

Section 5. Specifies an effective date for the ordinance of 30 days after passage.

Section 6. Specifies an “Operative Date” of no earlier than September 1, 2013, and
not until after the Planning Department has demonstrated to the Planning Commission
that it has updated its website to provide up-to-date information to the public about
each CEQA exemption determination in a format searchable by location, such as
through the “Active Permits In My Neighborhood” tool now used by the Plannlng
Department and the Building Department.

Background Information

The ordinance is proposed to update the City’s existing CEQA procedures so that they
conform to current provisions of CEQA and CEQA Guidelines, reflect current Planning
Department practices; provide for codified procedures for appealing EIRs, negative
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declarations and exemption determinations to the Board; and provide for enhanced noticing of
CEQA decisions. The provisions concerning appeals to the Board are intended to respond to
requirements in the CEQA statute that if the Board, as the elected body of the City, does not
make the final decision regarding a CEQA decision, and instead, such decisions are made by
the Planning Commission or Planning Department, the public has the right to appeal those
decisions of Planning to the elected Board.

Prior to 2003, the CEQA statute provided for appeals of EIR certifications to the elected
decision-making body where a non-elected decision-making body certified the EIR. In
response to this earlier provision of CEQA, the City codified an appeal process for EIRs,
which is currently found in Administrative Code Chapter 31.16. The Legislature amended the
CEQA statute in 2003 to provide that where a non-elected decision-making body of a lead
agency adopts a negative declaration or makes a determination that a project is exempt from
CEQA, the negative declaration or CEQA exemption may be appealed to the lead agency’s
elected decision-making body, if any, after the project is approved. Since 2003, the City has
not amended Chapter 31 to provide for an appeal process for negative declarations or
exemption determinations.. Instead, the City has relied on interim guidelines issued by the
Clerk's Office, City Attorney opinions on ripeness and timeliness of appeals and Board Rules
of Order for conducting land use appeal hearings.

The substitute ordinance introduced on April 2, 2013, and heard in the Land Use

Committee on April 8, 2013, differed from the proposed ordinance in these main
respects: ;

Section 31.04.

o Section 31.04(g), did not contain an automatic opt-out provision from electronic notice
for those receiving mailed notices now. Did not require Planning to establish the
electronic notification system described in Section 31.04(g).

o Section 31.04(h) included a definition for EIR Approval Actions.

o A Section 31.04(i) required Planning to identify the Approval Action for each project for
which it rendered a CEQA decision. ‘

Section 31.05.

o Did not contain Section 31.05(I) pertaining to priority processing for affordable housing
and bicycle and pedestrian safety projects. :

o Did not require the Planning Department to prepare an annual report to the Planning
Commission and the Board of Supervisors on appeals filed under Chapter 31.

Section 31.08.
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o Did not require other departments that grant exemptions to provide speCified
- information.about the exemption to Planning or require Planning to post this information
on its website. .

o. Section 31.08(e) did not require posting on Planning’s website of certain information
about each exemption, including those requiring multiple approval actions. Instead,
required posting and-mailed notice by written determination of specified types of
exempt projects, which included projects involving historic resources, demolitions and
in-fill exemptions, but not projects involving community plan exemptions. '

o Section 31.08(h), did not require Planning to post notices of exemption on its website,
in its offices or mail such notices to those requesting notice. Similarly, these
~ requirements were not in the ordinance for notices of determination for negative '
declarations and EIRs in Sections 31.11(j) and 31.15(e). :

o Section 31.08(i) specified that Planning may issue a new CEQA decision for a modified
project, however, it did not contain detailed language defining a “substantial
modification” that would trigger a new CEQA decision.

Section 31.10.

o Included tanguage from CEQA Guidelines Sectlon 15064(f) and 15070 instead of the
language now found in this section:

Section 31.11.

o Required on-site posting, however, it did not require Planning to develop guidance for
the size of on-site posters or require Planning to provide mailed notice to residents, and
if practicable, occupants, or to provide mailed notice of a preliminary negative
declaration within the project area for area plan projects of greater than 20 acres.
Similarly, Section 31.14()a)(5) did not contain a comparable provision for EIR projects.

Sections 31.12 - 31.15.

o Did not require Planning to obtain comments from the Historic Preservation
Commission on a draft EIR seven days before the Planning Commission hearing on
the draft EIR.

o Did not require Planning to make the draft EIR available on its website in a text
searchable form and did not require Planning to make the final EIR available to the
public at least 10 days before the Planning Commission certification hearing.

Section 31.16.
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- Defined the Board as-the CEQA decision-maker for projects that the Board must

approve and, in such cases, provided that the Board would not hold a separate appeal
hearing, but instead, the Board would consider CEQA issues along with project
approval items and approve Planning’s CEQA decision before it approved the project.
Provided for appeal of EIRs after certification and the first project approval action.

Required all written materials in support of an appeal to be filed along with the appeal.

Did not contaln details about how the Clerk and Planning would determine the
timeliness and adequacy of an appeal : :

" Provided that project approvals could continue during the pendency of an appeal,

except not any actions that would physically change the environment except for
emergency actions.

Provided for scheduling appeal hearings not less than 30, instead of not less than 20 -
days after the appeal period expired.

Did not provide for appellant fo submit a reply five days before the schedUIed hearing
to Plannlng s response to an appeal. -

D|d not specify that materials submitted after specified deadlines would be excluded
from the record unless approved by five Board members.

Section 31.19(b), Section 4, Section 6.

0O

Did not contain revisions to Section 31.19(b), the language in Section 4, or the

language in Section 6, pertaining to an Operative Date. -

The Land Use Committee amended the April 8, 2013 ordinance on April 22 2013, to
include these changes:

Deleted language in Section 31.16 pertaining to the Board as the CEQA decision-

° maker and required all hearings on CEQA appeals to be heard before the full Board.
o In Section 31.16,'minimized changes to the existing EIR abpeal process.
"o Clarified language in two places regerding the “fair argument” standard.

o Required Planning to identify theApprovaAl Action for eaeh project.
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Clarified actions that Planning should take when an exempt project is modified and
clarified that when Planning determines a modified project is still within the scope of the
original project, it should put a note in the file to that effect.

Allowed exemption and negative declaration appeals to be filed in the window between
the CEQA decision and within 30 days of the Approval Action, although provided that
the Clerk would not schedule the appeals until the appeal period expired.

Provided that anyone could request hard copies of notices in lieu of electronic coples
even where Planning had an electronic address.

Provided that the ordinance would not be operatlve until an online notice system was
up and running for all exemptions, even those issued over-the-counter.

The Land Use Committee further amended the ordinance on May 6, 2013, to include
these changes: '

o

Clarified that when Planning identified the Approval Action for a CEQA decision it
would post that information on its website, in addition to any other manner that
Planning chose to make the information available.

- Provided that departments-other than Planning that issue exemptions - must inform

Planning and provide Planning with copies and Planning must make the information
about such exempuuns available on its website to the same extent that it does for other
exemptions." ' '

Clarified that if an exempt project was modified, an additional CEQA decision would be
required if the modified project exceeded the scope of the original project for any -
aspect of the project regulated under the Planning Code or rntroduced a new use not
prevrously included in the project. :

Added a requrrement that Planning provide notice when it determined that a project

modification was sufficiently minor not to trigger a new CEQA decision.

Provided that Planning was not required to file a notice of determination until the
Project Sponsor had paid any required fees for such filing.

Provided that once the Clerk had scheduled an appeal for hearing, other City boards
and commissions could not take action to carry out or approve the project.

Required that Planning advise the Clerk on the timeliness of appeals within three
working days of the date the appeal is filed; provided that the Clerk has seven days
from the date the appeal is filed to determine if the appeal complies with the
requirements in the ordinance for filing an appeal, including whether it is timely.
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The Land Use Committee further amended this ordinance on May 13, 2013, to include
this change

o In Section 31.16, deleted a provision providing that materials submitted less than eight.
days before an appeal hearing would not be distributed. Replaced the provision with
one that provides that materials submitted less than eight days: before an appeal
hearing other than Planning Department responses to an appeal will not be part of the
record unless five members of the Board agree at the appeal hearing or before, subject
to the Board’s Rules of Order, to include such written materials in the record

The Land Use Committee further amended this ordinance on May 20, 2013 to mclude
this change:

o In Section 31.16, added various amendments requested by the Clerk’s Office to clarify
certain appeal procedures, including Planning’s role in determining timeliness of,
appeals, the process for Board members to request late submittals be included in the
record, and the schedule for the Clerk to set appeal hearings when the Board is in

recess.
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