City and County of San Francisco
Office of Contract Administration
Purchasing Division

Third Amendment

THIS AMENDMENT (this “Amendment™) is made as of May 17, 2013, in San
Franciseo, California, by and between Dominion Voting Systems Corporation (“Contractor”),
and the City and County of San Francisco, a municipal corporation (“City”), acting by and
through its Director of the Office of Contract Administration.

RECITALS

WHEREAS, City and Contractor have entered into the Agreement (as defined below);
and '

WHEREAS, City and Contractor desire to'modify the Agreement on the terms and conditions set
forth herein to extend the performance period and payment schedule, increase the contract
amount, and update standard contractual clauses;

NOW, THEREFORE, Contractor and the City agree as follows:
1. Definitions. The following definitions shall apply to this Amendment:

a.  Agreement. The term “Agreement” shall mean the Agreement dated December 11,
2007 between Sequoia Voting Systems Inc., and City, as amended by the:

First amendment, dated January 18, 2008, and
Second amendment, dated December 11, 2011.

b. Other Terms. Terrﬁs used and not defined in this Amendment shall have the
meanings assigned to such terms in the Agreement.

2.  Modifications to the Agréement. The Agreement is hereby modified as follows:
a. Section 3. Section 3, cntitled “Term of the Agreement,” currently reads as follows:

The term of this Agreement shall be six (6) years, from December 11, 2007 to December
11,2013.

Such section is hereby amended in its entirety to read as follows:

The term of this Agreement shal] be nine (9) years, from December 1 [, 2007 to
December 10, 2016.
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‘b.. Section 10(A). Section 10(A), entitled “Fixed Price,” of the Agreement currently
reads as follows: '

In consideration for the services rendered under this Agreement and for the rights in the -
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). In no
event shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand
‘and Thirty Three and 25/100-Dollars (816,045,033.25). . Compensation shali be due and
payable within thirty days of the date of Contractor’s invoice. All payments from City to
Contractor shall be made via wire transfer in accordance with written wire instructions
provided by the Contractor.

Such section is hereby amended in its entirety to read as follows:

" In consideration for the services rendered under this Agreement and for the rights in the
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). Inno
event shall the amount of this Agreement exceed Eighteen Million Three Hundred Nine
Thousand Fight Hundred Thirty Three and 25/100 Dollars (§18,309,833.25).
Compensaﬂon shall be due and payable within thirty days of the date of Contractor’s
invoice. All payments from City to Contractor shall be made via wire transfer in
accordance with written wire instructions provided by the Contractor.

¢.  Section 24-1(a)(iv). Section 24-1(a)(iv) of the Agreement, under “Surety Bonds,”
currently reads as follows:'

Durmg the period of January 1, 2011 to January 1, 2014, the sum of Five Hundred
Thousand and 00/100 ($500, 000 00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date-of January 1, 2014,

Such section is hereby amended in its entirety to read as follows:

During the period of J anuary 1, 2014 to January 1 2017, the sum of Five Hundred
Thousand and 00/100 ($500,000.00) dollars, which Bond shall be surrendered to
Contractor by City upon the exp1rat10n date of January 1, 2017.

d. Appendlx F. Appendix F of the Agreement, "Payment Schedule (Second
Amendment)," is hereby amended to add a section entitled “Summary Payment Schedule 2014-
2016,” attached hereto and fully incorporated herein, to refiect the extended perfortance
agreement and associated payment schedule. This amended payment schedule shall be known as
“Payment Schedule (Third Amendment).”
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2e. Insurance. Section 23 1s hereby replaced in its entirety to read as follows:
23. Insurance

~a.  Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during the
~full term of the Agreement, insurance in the following amounts and coverages:

(1) Workers’ Compensation, in statutory amounts, with Employers’
Liability Limits not less than $1,000,000 each accident, injury, or illness; and

(Z2) Commercial General Liability Insurance with limits not less than
$1,000,000 each occurrence, $2,000,000 aggregate for bodily injury, property damage, contractual
Hiability, personal injury, products and completed operations.

_ (3) Commercial Automobile Liability Insurance with limits not less
than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property
- Damage, including Owned, Non-Owned and Hired auto coverage, as applicable.

b.. Commercial General Liability and Commercial Automobrle Liability
Insurance policies must be endorsed to provide:

(1) Name as Additional Insured the City and County of San Francrsco
its Officers, Agents, and Employees.

(2) That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this
Agreement, and that insurance applies separately to each insured against whormn claim 1s
made or suit is brought.

c.  Regarding Workers® Compensation, Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Contractor by virtue of the
payment of any loss. Contractor agrees to obtain any endorsement that may be necessary
to effect this waiver of subrogation. The Workers’ Compensation policy shall be endorsed
with a waiver of subrogation in favor of the City for all work performed by the Contractor,
its employees, agents and subcontractors.

d.  All policies shall provide thirty days’ advance written notice to the City of
reduction or nonrenewal of coverages or cancellation of coverages for any reason. Notices
shall be sent to the City address in th'e “Notices to the Parties™ section.

e.  Should any of the required insurance be provided under a claims-made -
form Contractor shall maintain such coverage continucusly throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
‘Agreement, to the effect that, should occurrences during the contract term give rise to
claim$ made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.
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f. Should any of the required insurance be provided under a form of
coverage that includes a general anmua! aggregate limit or provides that claims
investigation or legal defensé costs be included in such general annual aggregate limit, such
general annual aggregate limit shall be double the occurrence or claims limits specified
above.

¢.  Should any required insurance lapse during the term of this Agreement,
requests for payments originating after such lapse shall not be prooessed until the City -
receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole option,
terminate this Agreement effective on the date of such lapse of insurance.

k.  Before commencing any operations under this Agreement, Contractor
shall furnish to.City certificates of insurance and additional insured policy endorsements
with insurers with ratings comparable to A-, VIII or higher, that are authorized to do
business in the State of California, and that are satisfactory to City, in form evidencing all
coverages set forth above. Failure to maintain insurance shall constitute a material breach
of this Agreement.

‘ i.  Approval of the insurance by City shall not relieve or decrease the liability
of Contractor hereunder.

] If a subcontractor will be used to complete any portion of this agreement,
the Contractor shall ensure that the subcontracter shall provide all necessary insurance and
shall name the City and County of San Francisco, its officers, agents and employees and
the Contractor listed as additional insureds.

: k.  Any of the terms of conditions of this Section 15 may be waived by the
City’s Risk Manager in writing, and attached to this Agreement as Appendix C. Such
waliver is fully incorporated herein. The waiver shall waive only the requirements that are
expressly identified and waived, and under such terms and conditions as stated in the
waiver. :

- 2f.  First Source Hiring Program. Secticn 45 is hereby replaced in its entirety to read
as follows: :

45. First Source Hiring Program

a.  Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Séction by reference and made a part of this Agreement as though fully set forth herein.
Contractor shall comply fully with, and be bound by, all of the provisions that apply to this
Agreement under such Chapter, including but not limited to the remedies provided therein.
Capitalized tefms used in this Section and not defined in this Agreement shall have the
meanings assigned to such terms in Chapter 83. ‘
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b.  First Source Hiring Agreement. As an essential term of, and consideration
for, any contract or property contract with the City, not exempted by the FSHA, the ‘
Contractor shall enter into a first source hiring agreement ("agreement") with the City, on
or before the effective date of the contract or property contract. Contractors shall also enter
into an agreement with the City for any other work that it performs in the City. Such
agreement shall:

(1} Set appropriate hiring and retention goals for entry level positions. The
employer shall agree to achieve these hiring and retention goals, or, if unable to achieve
these goals, to establish good faith efforts as to its attemipts to do so, as set forth in the

-agreement. The agreement shall take mto consideration the employer's participation in
existing job training, referral and/or brokerage programs. Within the discretion of the
FSHA, subject to appropriate modifications, participation in such programs maybe certified
as meeting the requirements of this Chapter. Failure either to achieve the specified goal, or
to establish good faith efforts will constitute noncompliance and will subject the employer
to the provisions of Section 83.10 of this Chapter.

(2)  Set first source interviewing, recruitment and hiring requirements, which
will provide the San Francisco Workforce Development System with the first opportunity
to provide qualified economicaily disadvantaged individuals for consideration for
employment for entry level positions. Employers shall consider all applications of qualified
economically disadvantaged individuals referred by the System for employment; provided
however, if the employer utilizes nondiscriminatory screening criteria, the employer shall
have the sole discretion to interview and/cr hire individuals referred or certified by the San
Francisco Worlkdorce Development System as being qualified economically disadvantaged
individuals. The duration of the first source interviewing requirement shall be determined
by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days. During
that period, the employer may publicize the entry level positions in accordance with the
agreement.. A need for urgent or temporary hires must be evaluated, and appropriate
provisions for such a situation must be made in the agreement.

(3) Set . approprlate requirements for providing notification of available entry
level positions to the San Francisco Workforce Development System so that the System
may train and refer an adequate pool of qualified economically disadvantaged individuals
to participating employers. Notification should include such information as employment
needs by occupational title, skills, and/or experience required, the hours required, wage
scale and duration of employment, identification of entry level and training positions,
identification of English language proficiency requirements, or absence thereof, and the
projected schedule and procedures for hiring for each occupation. Employers should
provide both long-term job need projections and notice before initiating the interviewing
and hiring process. These notification requirements wﬂl take into consideration any need to
protect the employer's proprietary information.

(4) Set appropriate record keeping and monitoring requirements. The First
Source Hiring Administration shall develop easy-to-use forms and record keeping
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requirements for documenting compliance with the agreement. To the greatest extent
possible, these requirements shall utilize the employer's existing record keeping systems,
be nonduplicative, and facﬂltate a coordinated flow of information and referrals.

(5) Establish guidelines for empioyer good faith efforts to compiy with the

' first source hiring requirements of this Chapter. The FSHA will work with City
departments to develop employer good faith effort requirements appropriate to the types of
contracts and property contracts handled by each department. Employers shall appoint a
liaison for dealing with the development and implementation of the employer's agreement.
In the event that the FSHA finds that the employer under a City contract or property
contract has taken actions primarily for the purpose of circumventing the requirements of
this Chapter, that employer shall be subject to the sanctions set forth in Section 83.10 of
this Chapter.

(6) Set the term of the requirements.

{7y  Set appropriafe enforcement and sanctioning standards consistent with this
Chapter. . ' g '

- (8)  Set forth the City's obligations to develop training programs, job applicant
referrals, technical assistance, and information systems that assist the employer in
complying with this Chapter. '

(9) Require the developer to include notice of the requirements of this
Chapter in leases,
subleases, and other occupancy contracts.

c. Hiring Decisions. Contractor shall make the final determination of whether an.
Economically Disadvantaged Individual referred by the System is "qualified” for the
position. :

d. Exceptions. Upon application by Employer, the First Source Hiring
" Administration may grant.an exception to any or all of the requirements of Chapter 83 in
any situation where it concludes that comphance with this Chapter Would cause economic
hardship.

e. Liquidated Damages. Contractor agrees:
(1) To be liable to the City for liquidated damages as pfovided in this section;
(2)  To be subject to the procédures governing enforcement of breaches of
contracts based on viclations of contract provisions required by this Chapter as set forth in

_ this section;

(3) That the confractor's commitment to comply with this Chapter is a
. material element of the City's consideration for this contract; that the failure of the
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contractor to comply with the contract provisions required by this Chapter will cause harm

to the City and the public which 1s significant and substantial but extremely difficult to
quantity; that the harm to the City includes not only the financial cost of funding public
assistance programs but also the insidious but impossible to quantify harm that this
community and its families suffer as a result of unemployment; and that the assessment of
liguidated damages of up to $5,000 for every notice of a new hire for an entry level

position improperly withheld by the contractor from the first source hiring process, as
determined by the FSHA during its first investigation of a contractor, does not exceed a fair -
estimate of the financial and other damages that the City suffers as a result of the

contractor's failure to comply with its first source referral contractual obligations.

(4) That the continued failure by a contractor to comply with its first source
referral contractual oblgations will canse further significant and substantial harm to the
City and the public, and that a second assessment of liquidated damages of up to $10,000
for each entry level position improperly withheld from the FSHA, from the time of the
conclusion of the first investigation forward, does not exceed the financial and other
damages that the City suffers as a result of the contractor's contlnued failure to comply with
its first source referral contractual obligations;

(5} That in addition to the cost of investigating alleged violations under this
Section, the computation of liquidated damages for purposes of this section is based on the
following data:

A. The average length of stay on public assistance in San Francisco's
County Adult Assistance Program is approximately 41 months at an average monthly grant
of $348 per month, totaling approximately $14,379; and

B.  In 2004, the retention rate of adults placed in ernployment programs
funded under the Workforce Investment Act for at’least the first six months of employment -
was 84.4%. Since qualified individuals under the First Source program face far fewer
barriers to employment than their counterparts in programs funded by the Workforce
Investment Act, it is reasonable to conclude that the average length of employment for an
individual whom the First Source Program refers to an employer and who is hired in an
entry level position is at least one year; therefore, liquidated damages that total $5,000 for
first violations and $10,000 for subsequent violations as determined by FSHA constitute a

fair, reasonable, and conservative attempt to quantify the harm caused to the City by the
failure of a contractor to comply with its first source referral contractual obligations.

(6) That the failure of contractors to comply with this Chapter, except
property contractors, may be subject to the debarment and monetary penalties set forth in.
Sections 6.80 et seq. of the San Francisco Administrative Code as well as any other
remedies available under the contract or at law.

. Violation of the requlrements of Chapter 83 is subject to an assessment of
hquldated damages in the amount of $5,000 for every new hire for.an Entry Level Position
improperly withheld from the first source hiring process. The assessment of liguidated
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daméges and the evaliation of any defenses or mitigating factors shall be made by the
FSHA.

f.  Subcontracts. Any subcontract entered into by Contractor shall require the
subcontractor to comply with the requirements of Chapter 83 and shall contain contractual
obligations substantialty the same as those set forth in this Section,

2g. Limitations on Contributions. Section 44 is hereby replaced in its entirety as
follows: ' _ :

44, Limitations on Contributions. Through execution of this Agreement, Contractor
acknowledges that it is familiar with section 1.126 of the City's Campaign and
Governmental Conduct Code, which prohibits any person who contracts with the City for
the rendition of personal services, for the furnishing of any material, supplies or equipment,
_for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from
making any campaign contribution to (1) an individual holding a City elective office if the
contract must be approved by the individual, a board on which that individual serves, or a
board on which an appointee of that individual serves, (2) a candidate for the office held by
such individual, or (3) 2 committee controlled by such individual, at any time from the
commencement of negotiations for the contract until the later of either the termination of
negotiations for such contract or six months after the date the contract is-approved.
Contractor acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year
have a total anticipated or actual value of $50,000 or more. Contractor further
acknowledges that the prohibition on contributions applies to each prospective party to the
contract; each member of Contractor's board of directors; Contractor's chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an
_ownership interest of more than 20 percent in Contractor; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Contractor must inform each of the persons
described in the preceding sentence of the prohibitions contained in Section 1.126.
Contractor further agrees to provide to City the names of each person, entity or committee
described above.
2e. Cooperative Drafting. Section 60 is hereby added to the Agreement, as follows:

60. Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of both parties, and both parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this Agreement.
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2f. Requiring Minimum Compensation for Covered Emplojees. Section 42 1s hereby
replaced in its entirety to read as follows: '

42. Requiring Minimum Compensation for Covered Employees

a.  Contractor agrees to comply fully with and be bound by all of the provisions of
the Minimum Cempensation Ordinance (MCO), as set forth in San Francisco
Administrative Code Chapter 12P (Chapter 12P), including the remedies provided, and
implementing guidelines and rules. The provisions of Chapter 12P are incorporated herein
by reference and made a part of this Agreement as though fully set forth. The text of the
MCQ is available on the web at www.sfgov.org/olse/mco. A partial listing of some of
Contractor's obligations under the MCO is set forth in this Section. Contractor is required
to comply with all the provisions of the MCO, irrespective of the listing of obligations in
this Section. ‘ :

b.  The MCO requires Contractor to pay Contractor's employees a minimum hourly
gross compensation wage rate and to provide minimum compensated and uncompensated
time off. The minimum wage rate may change from year to year and Contractor is -
obligated to keep informed of the then-current requirements. Any subcontract entered into
by Contractor shall require the subcontractor to cornply with the requirements of the MCO
and shall contain contractual obligations substantially the same as those set forth in this
Section. It is Contractor’s obligation to ensure that any subcontractors of any tier under
this Agreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth in this Section
against Contractor. -

c.  Contractor shall not take adverse action or otherwise discriminate against an
employee or other person for the exercise or attempted exercise of rights under the MCO.
Such actions, if taken within 90 days of the exercise or attempted exercise of such rights,
will be rebuttably presumed to be retaliation prohibited by the MCO.

d.  Contractor shall maintain employee and payroll records as required by the
MCO. If Contractor fails to do so, it shall be presumed that the Contractor paid no more
than the minimum wage required under State law.

e.  The City is authorized to inspect Contractor’s job sites and conduct interviews
with employees and conduct audits of Contractor

f.  Contractor's commitment to provide the Minimum Compensation is a material
element of the City's consideration for this Agreement. The City in its sole discretion shall
determine whether such a breach has occurred. The City and the public will suffer actual
damage that will be impractical or extremely difficult to determine if the Contractor fails to

-comply with these requirements. Contractor agrees that the sums set forth in Section -
12P.6.1 of the MCO as liquidated damages are not a penalty, but are reasonable estimates
of the loss that the City and the public will incur for Contractor's noncompliance. The
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procedures governing the assessment of liguidated damages shali be those set forth in
Section 12P.6.2 of Chapter 12P.

g.  Contractor understands and agrees that if it fails to comply with the
r:,quzrements of the MCO, the City shall have the right to pursue any rights or remedies
available under Chapter 12P (including hiquidated damages), under the terms of the
contract, and under applicable law. If, within 3¢ days after receiving written notice of a
breach of this Agreement for violating the MCOQ, Contractor fails to cure such breach or, if
such breach cannot reasonably be cured within such period of 30 days, Contractor fails to
commence efforts to cure within such period, or thereafter fails diligently to pursue such
cure to completion, the City shall have the right to pursue any rights or remedies available
under applicable law, including those set forth in Section 12P.6{(c) of Chapter 12P. Each of

these remedies shall be exercisable individually or in combination with any other rights or
remedies available to the City.

h.  Contractor represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the intent of the MCO. -

1. If Contractor is exempt from the MCO when this Agreement is executed
because the cumulative amount of agreements with this department for the fiscal year is
* less than $25,000, but Contractor later enters into an agreement or agresments that cause
contractor to exceed that amount in a fiscal year, Contractor shall thereafter be required to
comply with the MCO under this Agreement. This obligation arises on the effective date
of the agreement that causes the cumulative amount of agreements between the Contractor
and this department to eXceed $25,000 in the fiscal year.

2g. Protection of Prwate Informatlon Section 54 is hereby replaced in its entirety, as
follows:

54.  Protection of Private Information. coniractor has read and agrees to the terms set
forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of Private
Information,” and 12M.3, “Enforcement” of Administrative Code Chapter 12M,
“Protection of Private Information,” which are incorporated herein as if fully set forth.
Contractor agrees that any failure of Contactor to comply with the requirements of Section
12M.2 of this Chapter shall be a material breach of the Contract. In such an event, in
addition to any other remedies available to it under equity or law, the City may terminate
the Contract, bring a false claim action against the Contractor pursuant to Chapter 6 or
Chapter 21 of the Administrative Code, or debar the Contractor.

2h. Food Service Waste Reductlon Reqmrements Section 61 is hereby added to the
Agreement, as follows:

- Eood Service Waste Reduction Requirements. Contractor agrees to comply fully with
and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as
~ set forth in San Francisco Environment Code Chapter 16, including the remedies provided,
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and implementing guidelines and rules. The provisions of Chapter 16 are incorporated
herein by reference and made a part of this Agreement as though fully set forth. This
provision is a material term of this Agreement. By entering into this Agreement,
Contractor agrees that if it breaches this provision, City will suffer actual damages that will
be impractical or extremely difficult to determine; further, Contractor agrees that the sum
of one hundred dollars ($100) liquidated damages for the first breach, two hundred dollars
($200) liguidated damages for the second breach in the same year, and five hundred dollars
($500) liquidated damages for subsequent breaches in the same year is reasonable estimate
of the damage that City will incur based on the violation, established in light of the
circumstances existing at the time this Agreement was made. Such amount shall not be
considered a penalty, but rather agreed monetary damages sustained by City because of
Contractor’s failure to comply with this provision.

3, ' Effective Date. Each of the modifications set forth in Section 2 shall be effective on and
after the date of this Amendment.

4.  Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remain unchanged and in full force and effect.
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IN WIT’\IESS WHEREOF, Contractor and Cn‘y have executed this Amendment as of the date
first referenced above. ‘

CITY ' o CONTRACTOR

Recommende Dominion YVoting Systems, Inc.

Johh Arntz DR A : John Polps \
DM \K&L) - CEO N\\
Departmentof Elections :

City vendor number; 83370

Approved as to Form:

Dennis J. Herrera
City Attorney

By:

Mollidbee Doshoa S, whfe

Deputy City Attorney

Approved:

Faci Fong
Director of the Office of Contraot
Administration, and Purchaser
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Summary Pavment Scheduale 2014-2016

Election

Services 994 80000 ¢ 497,400.00 994 800.00 | 2,487,000,00

Maintenance

and License :

Fees 386,300.00 | 386,300.00 386,300.00 | 1,158,900.00
1,381,160 | 883,700 ] 1,381,100 | 2,264,806.00

***Flection Service, License Fees, 'an_d Maintenance Fees for 2014 through 2016 are based
on per election service charges detailed in Appendix C-1 Election Services and C-2. If the
City conducts additional elections during these years in addition to the number of elections

included in that year’s aggregate fotal, additional charges shall apply. The foliowmg
elections are included the pricing shown above

2014 — Consolidated Statewide Primary Eiection
2014 ~ Consclidated General Election

2015 -

General Municipal Election

2016 — Comsolidated Statewide Primary Election
2016 — Consolidated General Election

Election Services are payable based on completion of tasks defined in the “Election Services

Payables” table in this Appendix F.

- Payment Schedule (Third Amendment)
San Francisco Purchase Agreement Third Amendment, May 17, 2013



