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SUBSTITUTED
| | 10/8/13 -
FILE NO. 130797 | | ORDINANCE NO.

[Contract Amendment - Voting System - Not to Exceed $19,690,933.25]

Ordinance authorizing the Department of Elections to enter into the third amendment of
an agreement with Dominion Voting Systems, Inc., to commence following Board

approval, to exter_ld the term of the agreement through December 10, 2016, increasing

the total not-to-exceed amount of the agreement by $3,645,900 from $16,045,033.25 to
.$19,690,933.25.

NOTE: Unchanged Code text and uncodified text are in plaln Anal font.
Additions to Codes are in szngle underlme ztalzcs Times New Roman font.
Deletions to Codes are in .
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strkethrough-Arialfont.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:
Section 1. Findings. The Board of Supervisors of the Clty and County of San

| FranCIsco hereby finds that:

(@)  In March 31, 2005, the Department of Elections issued a Request for Proposal

‘(RFP)' for new voting equipment and voting equipment servicee. The RFP, pursuant to San

Ffancisco Administrative Code 21.9(a)(2), stated the contract would be for an initial term of
four years, with two options to renew for one year each. Sequoia Voting Systems, Inc.
(Sequoia) was fhe highest ranked proposer.

(b) In December 2007 the City entered into a contract with Sequoia fo-r-the purchase
of new voting equipment and voting services (Agreement), as approved by the Board of
Supervfso,rs under Resolution No. 654-07. As set oqt in the RFP, the initial term of the

Agreement was four years, from December 11, 2007, to December 11, 2011, with two options

Director of Elections
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for the City to renew for one year each. Dominion Voting Systems, Inc. (Dominion) adquired
substantially all of the assets of Sequoia on June 4, 2010, and assumed Sequoia's Agreement
with the City. |

(© In November 2011, the City exercised its two one-year options and extended the
Contréct through December 11, 2013, at a cost not-to-exceed $3,645,900, as approved by the
Board of Supervisors under Resolution No. 494-11. Under these extensions, Dominion

continued ‘to provide voting services at the rates in effect for 2007-2011 and City was not

‘required to purchase new voting machines.

(d)  The Department of Elections now desires to extend the Agreement through
December 10, 2016, at a cost not-to-exceed of $3,645,900 fbr the Third Amendment. Under
this extension, Dominion would continue to provide voting services at the rates in effect for
2007-2011, and City would not be required to purchase new voting machines. _

()  This extension is necessary for five reasons. First, the last time the Department
of Elections issued an RFP for a new voting system, the RFP process took over two and a
half yéars to complete givenv thé compliéated nature of the purchase. Second, the
Department of Elections does not anticipate having additional funds t<; secure new voting
equipment in the current fiscal year, and thus will continue to use the current system. Third, -
there are no new voting systems currently available that have been certified by the Secretary
of State and can accommodate elections using Ranked Choice Voting. Fourth, only one
contractor offers Ranked CHoice Voting options, which is the City’s current contractor,
Dominion. Finally, the existing six-year Agreement is unusually short and unique to San
Francisco for a voting system.

‘Section 2. Approval of Third Amendment

Director of Elections
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(a)  The Third Amendment to the Agreement is on file with the Clerk of the Board in

File No. 130797, substantially in final form, with all material terms and conditions included,

-and only remains to be executed by the parties upon approval of thié Ordinance. The Board

of Supervisors hereby approves the Third Amendment to the Agreement in substantially the
form contained in File No. 130797. |

(b) The Board of SUpervisdrs authorizes the Department of Elections to enter into
any modiﬁéé’tions that, prior to final execution of 'the amendment by all parties, the
Depértme'nt of Elections determines, in consultation with the City Attorney, are in the best
interest of the City, do not otherwise materially increase the obligations 6r liabilities of the City,
are necessary or advisable to effecfuate the purposes of the Agreement, and are in
compliance with all applicable laws, including City"s Charter.

(c) In approving this Third Amendment, the Board of Supervisors finds that it is
reasonable and in the public interest to waive, and does hereby waive, the requirement of
Administrative Code- Section 21.9 that all City contracts for commodities and/or services be
Iimitéd to the initial terms and period of extensions included in the solicitation.

(d)  Within 30 days of the paﬁies 'executing the Third Amendment to the Agreemeht,
the Department of Elections shall submit to the Clerk of the Board of Supervisors a completely

executed copy for inclusion in File No. 130797. This requirement and obligation resides with

the Department‘of Elections, ahd is for purposes of having a complete file only, and in no

manner affects the validity of the approved Third Amerjdment to the Agreement.

Section 3. Effective Date. This ordinance shall become effective immediately upon
enactment. Enactment occufs when the Mayor signs the o‘rdinance, the Mayor returns the
ordinance uhsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor's veto of the ordinance.

Director of Elections
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APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By:.

JOSHUA S| WHITE
Deputy City Attorney

n:\_legana\aéZO1 311300401\00875596.docx

=}
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FILE NO. 130797

LEGISLATIVE DIGEST

[Contract Amendment - Voting' System - Not to Exceed $19,690,933.25]

Ordinance authorizing the Department of Elections to enter into the third amendment of
an agreement with Dominion Voting Systems, Inc., to commence following Board -
approval, to extend the term of the agreement through December 10, 2016, increasing
the total not-to-exceed amount of the agreement by $3,645, 900 from $16 045,033.25 to
$19,690,933.25.

In December 2007, following a Request for Proposal, the City entered into a contract with
Sequoia Voting Systems, Inc. (Sequoia) for the purchase of new voting equipment and voting
services. The initial term of the agreement was four years, with two options for the City to
renew for one year each. The City has now exercised those options. Dominion Voting
Systems, Inc. (Dominion) has assumed Sequoia's agreement with the City.

Amendments to Current Law

This Ordinance would authorize the Department of Elections to extend the contract with
Dominion through December 10, 2016, increasing the total not-to-exceed amount of the
Agreement by $3,645,900. These are the same rates that have been in effect since the
Agreement began in 2007. The ordinance would allow the Department of Elections to enter
this amendment without a competitive process. '

BOARD OF SUPERVISORS . ' : Page 1
10/4/2013
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BUDGET AND FINANCE COMMITTEE MEETING ) NovemBer 13,2013

Item 5 ' ‘| Department:

File 13-0797

Department of Elections

Legislative Objectives _

The proposed ordinance would authorize the Department of Elections to enter into a third

amendment to the existing agreement with Dominion Voting Systems to (a) extend the term of

“the agreement for three years through December 10, 2016, (b) increase the agreement by

$3,645,900, for ‘a total not-to-exceed $19,690,933, and (c) waive the requirement of

Administrative Code Section 21.9 that alf City contracts for commodities or services be limited to
the initial terms and period of extensions included in the solicitation.

~ Key Points
In 2005, the Department of Elections issued a Request of Proposal (RFP) for new voting
equipment and services for a total term of up to six years. In 2007, based on a competitive RFP
process, the Board of Supervisors approved a not-to-exceed $12,650,233 egreement between
the Department of Elections and Sequoia Voting Systems, Inc. (now Dominion Voting Systems,
Inc.) for a new voting system and related voting services from December 11, 2007 to December
10, 2011, with two one-year options to extend the agreement.

On January 18, 2008, the Board of Supervisors approved a first amendment for an additional

$1,130,000. On December 1, 2011, the Board of Supervisors approved a second amendment to

exercise the two one-year options to extend the term through December 10, 2013 for an
additional $2,264,800, or a total not to exceed $16,045,033.

Fiscal Impacts
The proposed costs would remain at the same rate of (a) $497,400 per election for Election
Services and (b) $386,300 per year for Maintenance and License Agreements, as currently
charged by Dominion Voting Systems, Inc. under the existing 2007 through 2013 agreement.
All of the additional Department of Elections costs would be paid with General Fund revenues,
subject to future appropriation approval by the Board of Supervisors. '

Policy Considerations

The proposed ordinance to approve the extension of the existing agreement for an additional
three years or through December 10, 2016 would be beyond the terms of the original RFP, such

" that the proposed ordinance requires the Board of Supervisors to waive the Administrative Code

Section 21.9 requirement that all City contracts for commodities or services be limited to the
initial terms and period of extensions included in the solicitation.

_ Recommendation
Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING NOVEMBER 13, 2013

MANDATE STATEMENT/ BACKGROUND

Mandate Statement

In accordance with Charter Section 9.118(b), City agreements with anticipated expenditures
of $10,000,000, or more or amendments to such City agreements with anticipated
expenditures of more than $500,000 are subject to approval by the Board of Supervisors. .

' Background

On March 31, 2005, the Department of Elections issued a Request for Proposal (RFP) for new
voting equipment and related services for an initial term of four years with two one-year
options to extend or a total term of six years. On December 11, 2007, based on the resuits of
the competitive RFP process, the Board of Supervisors approved a not-to-exceed $12,650,233
agreement between the Department of Elections and Sequoia Voting Systems, Inc. for the
purchase of a new voting system and the provision of associated voting services for the four-
year period from December 11, 2007 through December 10, 2011, with two one-year options
to extend the agreement, through December 10, 2013 (File 07-0040;Resolution 654-07).

Table 1 below summarizes the sources and uses of the funds totaling $12,650,233 to purchase
the City’'s new voting equipment, including related services, under the original four-year
agreement between the Department of Elections and Sequoia Voting Systems, Inc.

Table 1: Sources and Uses 6f Funds for the Original Four-Year Agreement

" Source of Funds

Help America Vote‘Act (HAVA) (Federal Funds) $1,950,235
Proposition 41 (State Funds) . 3,544,110
General Fund ' ' 7,155,888

Total Funding Sources " 812,650,233

Use of Funds

Voting Equipment, Software, Training and Outreach , $9,094,933
Trade-in of City’s Existing Voting Equipmént . {1,130,000)
Warehouse Capital Improvements ' : 542,000
Election Services ($497,400 x 6 eIectionsl)' 2,984,400
Maintenance and License Fees (386,300 x 3 years)2 1,158,900

Total Funding Uses $ 12,650,233

! Elections services are provided for six élections including two elections in 2008, one election in 2009, two
elections in 2010 and one election in 2011.

% Only three years of Maintenance and License Fees were charged, under the subject four-year agreement,
because there were no Maintenance and License Fees charged for the first year of the agreement.

SAN FRANCISCO BOARD OF SUPERVISORS ’ BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING - NOvVEMBER 13, 2013

As shown in Table 1 above, as part of the $12,650,233 agreement approved in December of
2007 with Sequoia Voting Systems, Inc. the City was to receive a $1,130,000 credit by trading in
the City’s previous voting equipment. However, on February 12, 2008, the Board of Supervisors
approved a settlement of a lawsuit (File 08-0123; Ordinance No. 18-08) between the City and
Election Systems and Software, Inc. (ES&S), the City’s previous voting equipment contractor
prior to Sequoia Voting Systems, Inc., for ES&S to pay the City a net amount of 53,457,865, in
exchange for the City returning all of the previous voting equipment back to ES&S.

As a result of that settlement, on January 18, 2008, the Board of Supervisors approved a first
amendment to the agreement with Sequoia Voting Systems, Inc. to pay Sequoia an additional
$1,130,000 from the lawsuit settlement proceeds received from ES&S, instead of transferring
the City’s old voting machines to Sequoia (Resolution No. 65-08). This additional $1,130,000
together with the original not to exceed $12,650,233 resulted in a total four-year agreement
with Sequoia for a not to exceed $13,780,233.

On June 4, 2010, Sequoia Voting Systems, Inc. was acquired by Dominion Voting Sysfems, Inc.,
such that Dominion Voting Systems, Inc. has assumed the existing agreement with the
Department of Elections and has continued to provide voting services for the City.

On December 1, 2011, the Board of Supervisors approved a second amendment to the
agreement with Dominion Voting Systems, Inc. (File 11-1153; Resolution N0.494-11) to exercise
the two one-year options in order to extend the term of the agreement through December 10,
2013 for an additional $2,264,800, or a total not to exceed $16,045,033 (513,780,233 plus
$2,264,800). Table 2 below identifies the additional $2,264,800 agreement costs to be incurred
by the Department of Elections under the two-year extension period.

Table 2: Expenditures Under the Two-Year Extension Agreement

2012 2013 - Total
{two elections) (one election)
Election Services $994,800 : .$497,400 $1,492,200
Maintenance and
License Agreements 386,300 386,300 772,600
Total $1,381,100 $883,700 $2,264,800

DETAILS OF PROPOSED LEGISLATION

The proposed ordinance would approve a third amendment to the existing agreement between
the City and County of San Francisco, through the Department of Elections, for Dominion Voting
Systems to continue to provide elections services for the Department of Elections. This third
amendment would (a) extend the term of the existing agreement for three vyears, from
‘December 11, 2013 through December 10, 2016, for a total term of nine years, (b) increase the
agreement by $3,645,900, from $16,045,033 to a total not-to-exceed $19,690,033, and (c)
waive the requirement of Administrative Code Section 21.9 that all City contracts for

SAN FRANCISCO BOARD OF SUPERVISORS : BUDGET AND LEGISLATIVE ANALYST
17
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BUDGET AND FINANCE COMMITTEE MEETING NoveMBER 13, 2013

commodities or services be limited to the initial terms and period of extensions included in the
solicitation (see Policy Considerations section below)

FISCAL IMPACTS

Mr. John Arntz, the Director of the Department of Elections advises that under the proposed
third amendment term from December 11, 2013 through December 10, 2016, the following
elections are currently scheduled to occur:

e Consolidated Statewide Primary Election on June 3, 2014;

e Consolidated General Election on November 4, 2014;

e General Municipal Election on November 3, 2015;

s - Consolidated Statewide Primary Election on June 7, 2016; and
e Consolidated General Election on November 8, 2016.

Based on the above-noted two elections in 2014, one election in 2015 and two elections in
2016, or a total of five scheduled elections over the next three years, the following costs are
anticipated to be incurred by the Department of Elections..

Table 3: Expenditures to be Incurred by the Department of Elections Under the Proposed
Third Amendment to the Dominion Voting Systems Agreement

2014 2015 2016 Total
(two (one - (two

: elections) | election) | elections)
Election Services $994,800 | $497,400 $994,800 | $2,487,000

Maintenance : '
-and License 386,300 386,300 386,300 | 1,158,900

Agreements ' :
Total $1,381,100 | $883,700 | $1,381,100 | $3,645,900

As shown in Tables 2 and 3 above, the proposed costs would remain at the same rate of (a)
$497,400 per election for Election Services and (b) $386,300 per year for Maintenance and
License Agreements, as currently charged to the Department of Elections by Dominion Voting
Systems, Inc. under the existing 2007 through 2013 agreement. Election Services include
equipment testing, ballot layouts, system configuration with election-specific information,
logistical support such as delivery and retrieval of the voting equipment to and from polling
places, project management fees and election-day technical support. Maintenance and License
Agreements include annual comprehensive reviews, repairs and replacement of equipment and
parts and annual licensing fees for the Ranked Choice Voting and other system software. Over
the three-year extended period, as shown in Table 3 above, the total costs would be
$3,645,900.

SAN FRANCISCO BOARD OF SUPERVISORS . BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING NOVEMBER 13, 2013

All of the costs under the proposed three-year extension period would be paid with General
Fund revenues, subject to appropriation approval by the Board of Supervisors in the FY 2014-
15, FY 2015-16 and FY 2016-17 budgets.

POLICY CONSIDERATIONS

As discussed above, in 2005 the Department of Elections issued a RFP for new voting
equipment and related services for up to six years. In 2007, based on the results of this
competitive RFP process, the Board of Supervisors approved the existing agreement between
the Department of Elections and Dominion Voting Systems (previously Sequoia Voting Systems)
to purchase a new voting system and provide related services for the initial four-year period
from December 11, 2007 through December 10, 2011, with two one-year options to extend the
agreement, through December 10, 2013. As noted above, based on the first and second
amendments to the subject agreement, the current agreement between the Department of
Elections and Dominion Voting Systems currently extends through December 10, 2013 for a
total not to exceed $16,045,033. Therefore, the up to six-year term contemplated in the
original solicitation will be completed by December 10, 2013.

However, the proposed ordinance would extend the existing agreement by an additional three
years, or through December 10, 2016, for an additional cost of $3,645,000, or a total not to
exceed $19,690,033. This additional three-year term would be beyond the terms of the original
RFP, without undergoing a new competitive RFP process. Therefore, approval of the proposed
third amendment is being requested with an ordinance, rather than a resolution, because the
proposed ordinance also requires that the Board of Supervisors find that it is reasonable and in
the public interest to waive, and therefore do waive, the requirement in the City's
Administrative Code Section 21.9 that all City contracts for commodities and/or services be
limited to the initial terms and period of extensions included in the previous solicitation.

Mr. Arntz advises that he is requesting approval of the proposed amendment to extend this
agreement with Dominion Voting Systems for three years, .without undergoing a new
competitive RFP process, because: (a) the last time the Department of Elections issued a RFP for
a new voting system, the RFP process took over two and a half years to complete, (b) the
Department of Elections does not anticipate having additional funds to secure new voting
equipment and only wants to extend existing election services, maintenance and licenses using
the current voting equipment, (c) there are no new voting systems currently available that have
been certified by the California Secretary of State that can accommodate elections using
Ranked-Choice Voting, (d) only one contractor offers Ranked Choice Voting options, which is
the City’s current contactor, Dominion Voting Systems, and (e) the existing six-year agreement
is unusually short and unique to San Francisco for a voting system. Furthermore, Mr. Arntz
states that Dominion Voting Systems has provided satisfactory services to the Departmernt of
Elections. . -

RECOMMENDATION

Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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DEPARTMENT OF ELECTIONS
City and County of San Francisco
www.sfelections.org

John Amtz
Director

Memorandum

To:  Angela Calvillo, Clerk of the Board of Supervisors

From: John Arntz, Director
Date: October 7,2013

RE: Substitute Legislation for File Number 130797 to Extend Contract with Voting
System Vendor for Three Years

I am submitting the attached proposed ordinance and digest authorizing a third amendment of the
contract between the City and Dominion Voting Systems for the Board of Supervisors’
consideration. This amendment allows for the extension of the contract for three additional years
through December 10, 2016 and for an amount not to exceed $3,645,900.

This proposed ordinance is substitute legislation for the proposed resolution submitted on August
2, 2013 and which was assigned File Number 130797.

I will forward to your office the electronic files containing this memorandum; the proposed

ordinance, and its digest. Please contact me if you need any additional information regarding
these materials.

Cc: Victor Young, Clerk of the Budget and Finance Committee

Voice (415) 554-4375 1 Dr. Carton B. Goodlett Place, Room 48 . TTY (415) 5544386
Fax (415) 554-7344 San Francisco, CA 94102-4634 www.sfelections.org
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City and County of San Francisco
Office of Contract Administration
Purchasing Division

Third Amendment

"THIS AMENDMENT (this “Amendment”) is made as of May 17, 2013, in San
Franciseo, California, by and between Dominion Voting Systems Corporation (“Contractor”),
and the City and County of San Francisco, a-municipal corporation (“City™), acting by and
through its Director of the Office of Contract Administration. '

RECITALS
WHEREAS, City and Contractor have entered into the Agreement (as deﬁned below)
and

WI—IEREAS-, City and Contractor desne to'modify the Agreement on the terms and conditions set
forth herein to extend the performance period and payment schedule, increase the contract
amount, and update standard contractual clauses;

NOW, THEREFORE, Contractor and the City agree as follows:

‘1. Deﬁnitions; The following definitions shall apply to this Amendment:

‘a.  Agreement. The term “Agreement” shall mean the Agreement dated December 11,
2007 between Sequoia Voting Systems, Inc., and City, as amended by the: '

- First amendment, ' dated January 18, 2008, and.
Second amendment; _ dated December 11, 2011.

b. Other Terms. Terms used and not defined in this Amendment shall have the
meanings asmg]ed to such terms in the Agreement.

2.  Modifications to the Agreement. The Agreement is hereby modified as follows:
a. Secﬁon 3. Secti_on 3, entitled “Term of the Agreement,” cu;rently reads as follows: .

"The term of this Agreement shall be six (6) years, frorn December 11, 2007 to December
11,2013.

Such sectioh_ is hereby amended in its entirety to read as follows:

The term of this A greement shall be nine (9) years, from December 11, 2007 to
" December 10, 2016.

[ P-550 (7-11) T 1of12 . .May 17,2013 | -
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b. Section 18(A). Seetlon IO(A) entttled “leed Pnce ” of the Agreement currently
reads as follows:

In consideration for the services rendered under this Agreement and for the rights in the -
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F'(Payment Schedule). In no
event shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand
‘and Thirty Three and 25/100-Dollars ($16,045,033.25). -Compensation shall be due and
payable within thirty days of the date of Contractor’s'invoice. All payments from City to
Contractor shall be made via wire transfer in accordance with written wire instructions -
provided by the Contractor. - o

Such section is hereby amended in its entirety to read as follows:

' In consideration for the services rendered under this Agreement and for the rights in the °
Hardware and System Software grantéd hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). Inno
event shall the amount of this Agreement exceed Eighteen Million Three Fundred Nine

- Thousand Eight Hundred Thirty Three and 25/100 Dollars ($18,309,833.25).
Compensation shall be due and payable within thirty days of the date of Contractor’s
invoice. All payments from City to Contractor shall be made via wire transfer in
accordance with written wire instructions pro‘vided by the Contractor.

c.  Section 24-1(a)(iv). Section 24- 1(a)(iv) of the Agreement under “Surety Bonds,”
currently reads as follows

" During the per1od of January 1, 2011 to January 1, 2014, the sum of Five Hundred
Thousand and 00/100°($500, 000 00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date of January 1, 2014.

Such section is hereby amended in its entirety to read as follows:

During the period of January 1,2014 to Ianua.ry 1 2017 the sum of Five Hundred
Thousand and 00/100 ($500,000.00) dollars, Wthh Bond shall be surrendered to
Contractor by City upon the explratlon date of January 1, 2017.

d. Appendrx F. Appendix F of the Agreement, "Payment Schedule (Seoond
Amendment)," is hereby amended to add a section entitled “Summary Payment Schedule 2014-
2016,” attached hereto and fully mcorporated herein, to reflect the extended performance
agreement and associated payment schedule. This amended payment schedule shall be known as
“Payment Schedule (Third Amendment).”

-FP-sso'U-u)' I 7 ‘20f12 B . May 17,2013 |
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2e. Insurance. Section 23 is hereby replaced in its entirety to read as follows:
23. Insurance

- a.  Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during the
_full term of the Agreement, insurance in.the following amounts and coverages:

(1) Workers’ Compensation in statutory amounts, with Employers’
L1ab111ty Limits not less than $1,000,000 each accident, injury, or illness; and -

(2) Commercial General Liability Insurance with 11m1ts not less than
$1,000,000 each occurrence, $2,000,000 aggregate for bodily injury, property damage, contractual
11ab111’fy, personal injury, products and completed operatmns

, (3) Commercial Automobile Liability Insurance with limits not less
than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property
- Damage, including Owned, Non-Owned and Hired auto coverage, as applicable.

b. Commercial General Liability and Comrner01al Automobﬂe Liability
Insurance policies must be endorsed to provide:

( 1) Name as Additional Insured the Clty and County of San Francisco,
1ts Officers, Agents, and Employees.

) .That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this
Agreement, and that insurance applies separately to each insured against whom claim i is
made or suit is brought.

c. Regarding Workers’ Compensation, Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Contractor by virtue of the
payment of any loss. Contractor agrees to obtain any endorsement that may be necessary
to ‘effect this waiver of subrogation. The Workers’ Compensation policy shall be endorsed
with a waiver of subrogation in favor of the City for all work performed by the Contractor,
its employees, agents and subcontractors. - '

d.  All policies shall provide thirty days’ advance written notice to the City of
reduction or nonrenewal of coverages or cancellation of coverages for any reason. Notices
shall be sent to the City address in the “Notices to the Parties™ section.

e.  Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
'Agreement, to the effect that, should occurrences during the contract term give rise to
claims$ made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.

[ P-550-(7-11) - T 3ofl12 1 , May 17,2013 |
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f. Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims
investigation or legal defense costs be included in such general annual aggregate limit, such
general annual aggregate limit shall be doublethe occurrence or claims limits spemﬁed
above.

g.  Should any required insurance lapse during the term of this Agreement,
requests for payments originating after-such lapse shall not be processed-untit the City -
receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole option,
terminate this Agrcement effective on the date of such lapse of insﬁrance.- :

h. Before commencmg any operations under this Agreément; Contractor
shall furnish to. City certificates of insurance and additional insured policy endorsements
" with insurers with ratings comparable to A-, VII or higher, that are authorized to do
business in the State of California, and that are satisfactory to City, in form evidencing all
coverages set forth above. Failure to mamtam insurance shaH constitute a material breach
of this Agreement.

1. Approval of the insurance by Clty shall not reheve or decrease the hablhty
of Contractor hereunder.

j If a subcontractor will be used to complete any portion of this agreement,
the Contractor shall ensure that the subcontractor shall provide ail necessary insurance and
shall name the City and County of San Francisco, its officers, agents and employees and
the Contractor listed as additional insureds. _ e

k. Any of the terms of conditions of this Section 15 may be Waived by the
waiver is fully incorporated herein. The waiver shall waive ‘only the réiil—ir;ments that are
expressly identified and waived, and under such terms and condltlons as stated in the

waiver.

- 2f.  First Source Hiring Program. Section'45 is hereby replaced in its entirety to read
as follows: :

45. First Source Hiring Program

a.  Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein.
Contractor shall comply fully with, and be bound by, all of the provisions that apply to this
Agreement under such Chapter, including but not limited to the remedies provided therein.
Capitalized terms used in this Section and not defined in this Agreement shall have the
meanings assigned to such terms in Chapter §3.-
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b.  First Source Hiring Agreement. As an essential term of, and consideration
for, any contract or property contract with the City, not exempted by the FSHA, the _
Contractor shall enter into a first source hiring agreement ("agreement") with the City, on

_or before the effective date of the contract or property contract. Contractors shall also enter
into an agreement with the City for any other work that it performs in the City. Such
agreement shall:

(1) 'Set appropriate hiring and reterition goals for entry level positions. The
employer shall agree to achieve these hiring and retention goals, or, if unable to achieve
these goals, to establish good faith efforts as to its attempts to do so, as set forth in the

-agreement. The agreement shall take into consideration the employer's participation in
existing job training, referral and/or brokerage programs. Within the discretion of the
FSHA, subject to appropriate modifications, participation in such programs maybe certified
as meeting the requirements of this Chapter. Failure either to achieve the specified goal, or
to establish good faith efforts will constitute noncompliance and will subject the employer
to the provisions of Section 83.10 of this Chapter.

(2) Set first source mterv1ewmg, recruitment and hiring requirements, which
will provide the San Francisco Workforce Development System with the first opportunity
to provide qualified economically disadvantaged individuals for consideration for
employment for entry level positions. Employers shall consider all applications of qualified

" economically disadvantaged individuals referred by the System for employment; provided
however, if the employer utilizes nondiscriminatory screening criteria, the employer shall
have the sole discretion to interview and/or hire individuals referred or certified by the San
Francisco Workforce Development System as being qualified economically disadvantaged
individuals. The duration of the first source interviewing requirement shall be determined
by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days. During
that period, the employer may publicize the entry level positions in accordance with the
agreement. A need for urgent or temporary hires must be evaluated, and appropnate

“provisions for such a situation must be made in the agreement. -

(3) Set appropriate requirements for providing notification of available entry -

" lével positions to the San Francisco Workforce Development System so that the System
may train and refer an adequate pool of qualified economically disadvantaged individuals
to participating employers. Notification should include such information as employment
needs by occupational title, skills, and/or experience required, the hours required, wage
scalé and duration of employment, identification of entry level and training positions,
identification of English language proficiency requirements, or absence thereof, and the -
projected schedule and procedures for hiring for each occupation. Employers should
provide both long-term job need projections and notice before initiating the interviewing
and hiring process. These notification requirements will take into consideration any need to
protect the employer's proprietary information.

(4) Set appropriate record keeping and monitoring requirements. The First
Source Hiring Administration shall develop easy-to-use forms and record keeping

[ P-550 (7-11) I 50f 12 - May 17,2013 |

991



requirements for documenting compliance with the agreement. To the greatest extent
possible, these requirements shall utilize the employer's existing record keeping systems,
be nonduplicative, and fac1htate a coordinated flow of information and referrals

(5) Establish guidelities for employer good faith efforts to comply with the
first source hiring requirements of this Chapter. The FSHA will work with City
departments to develop employer good faith effort requirements appropriate to the types of
contracts and property contracts handled by each department. Employers shall appoint a
liaison for dealing with the developittent-and-implementation of the employer's-agreement. -
In the event that the FSHA finds that the employer under a City contract or property
contract has taken actions primarily for the purpose of circumventing the requirements of
this Chapter, that employer shall be sub}ect to the sanctlons set forth in Section 83 10 of
this Chapter. - T Lo —

(6) Set the term of the requirements. -

(7) Set appropriate enforcement and sanctioning standards consistent with this
Chapter. . ' g

- (8)  Set forth the City's obligations to develop training programs, job' applicant
referrals, technical assistance, and information systems that assist the employer in
complying with this Chapter.

(9) Require the developer to include notice of the requ1rements of this

Chapter in leases,
subleases, and other occupancy contracts.

c.: ‘Hiring Decisions. Contractor shall make the final determination of whether an
Economically Drsadvantaged Individual referred by the System is "qualified" for the
posmon . .

d. Exceptlons Upon application by Employer, the First Source Hiring
" Administration may grant an exception to any or all of the requirements of Chapter 83 in
. any situation where it concludes that compliance with this Chapter Would cause econornic
- hardshlp

e. Liquidated Damages. Contractor agrees: : ' -
(1) To be liable to the City for liquidated damages as provided in this section;

(2) To bé subject to the procedures governing enforcement of breaches of
contracts based on violations of contract prov151ons required by this Chapter as set forth in
this section; -

(3) That the contractor's commitment to comply with this Chapteris a
material element of the City's consideration for this contract; that the failure of the
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contractor to comply with the contract provisions required by this Chapter will cause harm
to the City and the public which is significant and substantial but extremely difficult to
quantity; that the harm to the City includes not only the financial cost of funding public
assistance programs but also the insidious but impossible to quantify harm that this
community and its families suffer as a result of unemployment; and that the assessment of
liquidated damages of up to $5,000 for every notice of a new hire for an entry level
position improperly withheld by the contractor from the first source hiring process, as
determined by the FSHA during its first investigation of a contractor, does not exceed a fair
estimate of the financial and other damages that the City suffers as a result of the
contractor's failure to comply with its first source referral contractual obligations.

(4) .- -That the continued failure by a contractor to comply with its first source
referral contractual obligations will cause further significant and substantial harm to the
City and the public, and that a second assessment of liquidated damages of up to $10,000
for each entry level position improperly withheld from-the FSHA, from the time of the
conclusion of the first investigation forward, does not exceed the financial and other -
damages that the City suffers as a result of the contractor's contmued failure to comply with
its first source referral contractual obhgatlons e e =

(5) That in addition to the cost of mvestigating aHegéd violations under this
. Section, the computatlon of liquidated darnages for. purposes of this section is based on the
following data: - :

A. The average length of stay on public assistance in San Francisco's
County Adult Assistance Program is approximately 41 months at an average monthly gra.nt
of $348 per inonth, totahng approximately $14,379; and :

"B. In2004, the retentlon rate of adults placed in employment pro grams
funded under the Workforce Investment Act for at least the first six months of employment -
was 84.4%. Since qualified individuals under the First Source program face far fewer
barriers to employment than their counterparts in programs funded by the Workforce

Investment Act, it is reasonable to conclude that the average length of employment for an
individual whom the First Source Program refers to an employer and who is hired in an
entry level position is at least one year; therefore, liquidated damages that total $5,000 for

. first violations and $10,000 for subsequent violations as determined by FSHA constitute a
fair, reasonable, and conservative attempt to quantify the harm caused to the City by the
failure of a contractor to comply with its first source referral contractual obligations.

(6) . That the failure of contractors to' comply with this Chapter, except =
property coniractors, may be subject to the debarment and monetary pénalties set forth in-
Sections 6.80 et seq. of the San Francisco Administrative Code, as well as any other
remedies available under the contract or at law.

Violation of the requlrements of Chapter 83 is subject to an assessment of
a hquldated damages in the amount of $5,000 for every new hire for an Entry Level Position
improperly withheld from the first source hiring process. The assessment of liquidated
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damages and the evaluation of any defenses.or mitigating factors shall be made by the
FSHA.

f.  Subcontracts. Any subcontract entered into _.by Contractor shall require the
subcontractor to comply with the requirements of Chapter 83 and shall contain contractual
obligations substantial-ly the same as those set forth in this Section.

2g.. Lim:tatxons on Contnbuﬁons Sect1on 44 is hereby rep}aced in its entirety as

follows: et e e o

44. Limitations on Contributions. Through execution of this Agreement, Contractor
acknowledges that it is familiar with section 1.126 of the City's Campaign and
Governmental Conduct Code, which prohibits any person who contracts with the City for
the rendition of personal services, for the furnishing of any material; supplies or equipmerit,

for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from
making any campaign contribution to (1) an individual holding a City elective office if the

. contract must be approved by the individual, a board on which that individual serves, ora

board on which an appointee of that individual serves, (2) a candidate for the office held by
such individual, or (3) a committee controlled by such individual, at any time from the
commencement of negotiations for the contract until the later of either the termination of
negotiations for such contract or six months after the date the contract is approved.
Contractor acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year
have a total anticipated or actual value of $50,000 or more. Contractor further
acknowledges that the prohibition on contributions applies to each prospective party to the
contract; each member of Contractor's board of directors; Contractor's chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an
_ownership interest of more than 20 percent in Contractor; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Contractor must inform each of the persons

-described in the preceding sentence of the prohibitions contained in Section 1.126.
Contractor further agrees to provide to C1ty the names of each person, entity or committee
described above.
2e. Coopera’nve Draftmg Section 60 is hereby added to the Agreement as follows:

60. Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of both parties, and both parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this Agreement.
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- 2f. Requiring Minimum Compensation for Covered Employ-ees. Section 42 is herebfy
replaced in its entirety to read as follows: :

42. Requlrmg Mmlmum Compensatlon for Covered Employees

a. Contractor agrees to comply fully with and be bound by all of the provisions of
the Minimum Compensation Ordinance (MCO), as set forth in San Francisco
Administrative Code Chapter 12P (Chapter 12P); including the remedies provided, and
implementing guidelines and rules. The provisions of Chapter 12P are incorporated herein
by reference and made a part of this Agreement as though fully set forth. The text of the
MCO is available on the web at www.sfgov.org/olse/mco. A partial listing of some of

. Contractor's obligations under the MCO is set forth in this Section. Contractor is required
to comply with all the provisions of the MCO; irrespective of the listing of obhgatlons in
this Sectlon :

b.  The MCO requires Contractor to pay Contractor's employees a minimum hourly
gross compensation wage rate and to provide minimum compensated and uncompensated
time off. The minimum wage rate may change from year to year and Contractor is
obligated to keep informed of the then-current requirements. Any subcontract entered into
by Contractor shall require the subcontractor to comply with the requirements of the MCO -
and shall contain contractual obligations substantially the same as those set forth in this
Section. It is Contractor’s obligation to ensure that any subcontractors of any tier under
this Agreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth in this Section
against Contractor.

7 c. - Contractor shall not take adverse action or otherwise discriminate against an
employee or other person for the exercise or attempted exercise of rights under the MCO.
Such actions, if taken within 90 days of the exercise or attempted exercise of such nghts

will be rebuttably presumed to be retaliation pl‘Othlth by the MCO

d. Contractor shall maintain employee and payroll records as required by the
MCO. If Contractor fails to do so, it shall be presumed that the Contractor paid no more
than the minimum wage required. under State law.

e.  The City is authorized to inspect Contractor’s job sites and conduct interviews
with employees and conduct audlts of Contractor

f.  Contractor's commitment to provide the Minimum’Compensation is a material
element of the City's consideration for this Agreement. The City in its sole discretion shall
determine whether such a breach has occurred. The City and the public will suffer actual
damage that will be impractical or extremely difficult to determine if the Contractor fails to

-comply with these requirements. Contractor agrees that the sums set forth in Section
12P.6.1 of the MCO as liquidated damages are not a penalty, but are reasonable estimates
of the loss that the City and the public will incur for Contractor's noncompliance. The
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procedures governing the assessment of liquidated damages shall be those set forth in
Section 12P.6.2 of Chapter 12P.

g.  Contractor understands and agrees that if it fails to comply with the
' requlrernents of the MCO, the City shall have the right to pursue any rights or remedies
-available under Chapter 12P (including liquidated damages), under the terms of the
contract, and under applicable law. If, within 30 days after receiving written notice of a
- breach of this Agreement for violating the MCO, Contractor fails to cure such breach or, if
such breach cannot reasonably be cured within such period of 30 days, Contractor fails to
commence efforts to cure within such period, or thereafter fails diligently to pursue such
cure to completion, the Cify shall have the right to pursue any rights or remedies available
under applicable law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of
these remedies shall be exercisable individually or in combmatxon with any other rights or
remedles available to the City.

h.  Contractor represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the intent of the MCO.

i.  If Contractor is exempt from the MCO when this Agreement is executed
because the cumulative amount of agreements with this department for the fiscal year is
less than $25,000, but Contractor later enters into an agreement or agreements that cause
contractor to exceed that amount in a fiscal year, Contractor shall thereafter be required to
comply with the MCO under this Agreement. This obligation arises on the effective date
of the agreement that causes the cumulative amount of agreements between the Contractor
and this department to exceed $25,000 in the fiscal year.

2g. Protection of Private Informatlon Section 54 is hereby replaced in its entirety, as’
follows:

54.  Protection of Private Information. contractor has read and agrees to the terms set
forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of Private
Information,” and 12M.3, “Enforcement” of Administrative Code Chapter 12M,
“Protection of Private Information,” which are incorporated herein as if fully set forth.
Contractor agrees that any fajlure of Contactor to comply with the requirements of Section
12M.2 of this Chapter shall be a material breach of the Contract. In such an event, in
addition to any other remedies available to it under equity or law, the City may terminate
the Contract, bring a false claim action against the Contractor pursuant to. Chapter 6 or
Chapter 21 of the Administrative Code, or debar the Contractor.

Zh Food Service Waste Reduction Reqmrements Section 61 i is hereby added to the
Agreement, as follows:

- Food Service_ Waste Reduction Req.uirements. Contractor agrees to comply fully with
and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as
set forth in San Francisco Environment Code Chapter 16, including the remedies provided,

[ P-550 (7-11) i 0of12 . T _ - May 17,2013 |
‘ 996




and implementing guidelines and rules. The provisions of Chapter 16 are incorporated
herein by reference and made a part of this Agreement as though fully set forth. This
provision is a material term of this Agreement.. By entering into this Agreement, - -
Contractor agrees that if it breaches this provision, City will suffer actual damages that will
be impractical or extremely difficult to determine; further, Contractor agrees that the sum =~
of one hundred dollars ($100) liquidated damages for the first breach, two hundred dollars
($200) liquidated damages for the second breach in the same year, and five hundred dollars
($500) liquidated damages for subsequent breaches in the same year is reasonable estimate
of the damage that City will incur based on the violation; established in light of the
circumstances existing at the time this Agreement was made. Such amount shall not be
considered a penalty, but rather agreed monetary damages sustained by Clty because of °
Contractor’s failure to comply with this prov1510n e

3. - Effectlve Date. Each of the modifications set forth in Sectlon 2 shall be effective on and
after the date-of thls Amendment. . .

4.  Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remain unchanged and in full force and effect.
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IN WITNESS WHERBOF Contractor and Clty have executed this Am endment as of the date

first referenced above.
CITY

Recommende

CONTRACTOR

Dominion Voting Systems, Inc.

Johh Arntz.
Direc
Departmentof Elections

Approved as to Form: |

Dennis J. Herrera
City Attorney

Qu

John Poﬁos\ |

CEO

Clty vendor number: 833 70 —--

By:
Malliédes Joshua S, whFe

Deputy City Attorney

' Approvéd._._ _;

Jaci Fong

Director of the Office of Contract
Administration, and Purchaser
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Summary Payment Schedule 2014-2016

R Payment -
3 - Scliedule 2014 . 2015 - 2016

Election
Services "] 994,800.00 | 497,400.00 994,800.00 | 2,487,000.00

Maintenance
and License ‘ :
Fees 386,300.00 | 386,300.00-1 386,300. OO 1, 158 900.00

1,381,160 | 883,700 | 1,381 100 J2264 800.60 | j I

***Klection Seivice, License Fees, and Mamtenance Fees for 2014 through 2016 are based
_ on per election service charges detailed in Appendix C-1 Election Services and C-2. If the
City conducts additional elections during these years in addition to the number of elections
inchuded in that year’s aggregate total, additional charges shall apply. The following
elections are included the pricing shown above

2014 — Consolidated Statewide Primary Election -

2014 — Consolidated General Election

2015 — General Municipal Election

2016 — Consolidated Statewide Primary Election

2016 — Consolidated General Election -

Election Services are payable based on completion of tasks defined in the “Electlon Semces
Payables” table in this Appendlx F.

Payment Schedule (Third Amendment)
San Francisco Purchase Agreement Third Amendment, May 17, 2013
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CITY AND COUNTY OF SAN FRANCISCO
OFFICE OF CONTRACT ADMINISTRATION -
PURCHASING DIVISION

- SECOND AMENDMENT

THIS AMENDMENT (this “Amendment” is made as of J| day of WEMBW 2011
(the “Effective Date”), in San Francisco, California, by and between Dominion Voting Sys Systerns,
Ine.(“Contractor” or “Dominion”), and the City and County of San Francisco, a municipal -
'corpma’uon ( ‘City™), actmg by and through its Duector of the Office of Contract Administration.

RECITALS

WHEREAS, Clt}’ and Sequoia Votmg Systems Tne. ("Sequo1a") entered info an
agreement dated December | 1, 2007 between Sequma and City (the "Agreement"); and -

WHEREAS, City and Sequoia entered into the Fu st Amendment to the Agreement on
January 18, 2008; and

WHEREAS Dominion acqurred substantially all of the assets of Sequoia on June 4,
2010, and Sequoia a331gned and Dominion assumed all of Sequoia's right, title and interest in and
o the Agreement and all of Sequoia’s duties and obligations thereunder, and the City « consented .

to this assignment and assumption; and

WHEREAS, City and Contractor desue fo modify the Agreement on the terms and
condltlons set forth herem

NOW T'HEREFORE Con‘u actor and the City agree as follows: -
1. Modzﬁca_tmns fo the Agreement. The Agreement is hereby modified as follows:

a. Section 3. Section 3, entitled “Term of the Agreement,” is hereby amended in its entirety
to read as follows: “The term of this Agwcment shall be six (6) years, from December 11, 2007

to December 11, 2013

'b. . Section 10(A). Section 10(A), entitled “Fixed Price,” is hereby amended in its entirety to
read as follows: “In consideration for the services rendered under this Agreement and for the
rights in the Hardware and System Software granted hereunder, the City shall pay to Contractor
the amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). In no event
shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand and Thirty
Three and 25/100 Dollars (316,045,033 25).. Compensation shall be due and payable within
thirty days of the date of Contractor’s invoice. All payments from City to Contractor shall be
made via wire transfer in accordance with written wire instructions prowded by the Contractor,”

c.  Section24-1(a)(iv). Section 24-1(a)(iv), under “Surety Bonds,” is hereby amended in its
entirety to read as follows: “Durihg the period of January 1, 2011 to January 1, 2014, the sum of

- Five Hundred Thousand and 00/100 ($500 000.00) dollars, which Bond shail e surtendered to
Contractor by City upon the expiration date of January 1, 2014,

e:documents and settings\eatherine, hi ggs. dommlonvotmg\local
settings\temporary internet ﬁles\content outlooklo3jm251b\2011 09 21 two year sccond :
amendment ﬁnal docx
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d.. Appendix F. Appendix F, entitled "Payment Schedule (First Amendment)," is hereby
amended to add a section entitled “Summary Payment Schedule 2012-2013,” attached hereto and
fully incorporated herein,to reflect the City's-exercise of its options to extend the term of the
- Agreement through December 11, 2013, This amended payment schedule shall be known as
“Payment Schedule (Second Amendment) ? _

2. Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreemen’c shall remain unchanged and in full force and effect,

IN WITNESS WHERBOF Contra.ctor and City have executed this Amendmeﬂt as of thc
date first Ivefvmnced above,

CITY CONTRACTOR

nmefided ?ﬁ( /f o o
( Dominion Yoting Systems, Inc.
@ \ City Vendor Number:83370

John Arntr—" By

Director of Elections - Slgnaﬁ\ \

- John Poulos, President and CEO

Approved to Form:

DENNIS J. HERRERA
City Attorney ‘

vy PR e

Molﬁ% Lee, Deputy City Attorney

Approved:

Naomi Kelly
Directotiof Office of Confr actor Administration

Purchase

cdocuments and seltings\catherine, NI g gS. dommxonvotmg\local
settmgs\temporazy internet ﬁics\content ouﬂook\oBJmZS 16\2011 09 21 two year second
amendment_final.docx
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Addition to Appendix F Payment Schedule
San Francisco Purchase Agreement Second Amendment
day of 2011

. Summary Payment Schedule 2012-2613

'Sumnary
R Payment } '
Schedule 2012 2013 Total -

{ Election '
Services 994,800.00 | 497,400.00 | 1,492,200.00
Maintenance RSt

-and License )
Fees 386,300.00 | 386,300.00 | 772,600.00

'M 1,381,100 | _ 883,700 | 2,264,300.00

#**Election Servu:e, License Fees, and Maintenance Fees for 2012 and 2013 are based on per
election service charges detailed in Appendn: C-1 Election Services and €-2,If the City conducts - - —
additional elections during these years in addition to the number of elections included in that year’s.
_ aggregate total, additional charges shall apply. The following elections are included the pricing
shown above:
2012 — Consolidated Statewide Primary Elcctmn
2812 — Consclidated General Election
2013 — General Municipal Election )
Election Services are payable based on completicn of tasks deﬁned in the “Election Services

Payables” table in this Appendix F. _

: cAdocuments and setfings\catherine. higgs.dominionvoting\local
settings\temporary internet files\content.outlooklo3jm25 1b\201 109 21 two year second -
amendment_final.docx
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CETY AND C@UNTY OF SAN E‘RAN{:E.S@@ -
OFFICE OF CONTRACT ADSTRAT%DN .
EUKCI‘L‘&SH’Q’G DIVISION s

msrgmm

E - THES. {ﬂzﬂs “Am&ndmmzt”} i3 made as cf Ianu&ry 18 .&GE}“’ fhe . - -0
“E&‘m’v& Datei’}, in S&n Fmaczsc:@ Cslifornia, by end between Sequela Vobng Systems, Ine.
(“Contmst@f’ “Ses{mz& N amithe City and Cetmty of Sen Francisco, & mnsieips] corpofation -
{“Ciztg”}, actingby and thre&g%x ifs Dirsctor ef the Gﬁc& of Coniraet Aﬁmms%@aﬁm :

' WHEREAS Cify sad. Contacter h&ve enterad mto e agreeme&t dated Decmbar 11,
2007 b&twe‘cn C@Hm‘actm' Bﬁd City (the "Agrcameﬁt"),

IS City dad Cfenu‘actor desirs to modlfy the Agrecmaaf on the tems and.
ccmémeﬁs setf@r& herem, ' o : o

’ N@W TSEREFGRE, Caﬂﬁractaraﬁdtbeu“ty&gaa&sfeﬁewg o ) . 3

S m— e e TR

L fﬁﬂéﬁﬂeﬁﬁm& ] Eiz& Agreemezzé. The Agreement is hereby maé‘med asg foﬂﬁm

(a} Section 10.A. Secf:zon 10.A." entitled "Fixed Pnoe, is hcrsby de}eteé in its
enfirsty and 15 hareby amended to read as follows: _
jai% Payments
A.  Freed Price. Tn consideration for the services raﬂdered under fi:as '
ﬁgnecmant and for the, tights in. the Hardware and System Sofiware granted beregnder,
the Cify. shall pey to. Centractor the amoumt sst forth in Appéndix C (Deliversbles) in
- aceprdance with the Payment Schedole attached hersto and fully Incosporated herein as
- Appundix F (Payment Schedule). In no event shall the amount of this Agreement exoved
" Thiztegy Milhod Seven Handred gnd Eighty Thousend T'we Hhindred and Thirty Thres -
sad: 25/100 Dolters €313,780,233.25% Compensation shall be due and payabic within
thirty days of the. date of Contravter’s inveics, AH payments | fom C&ty to Cﬁ:trlmcf@r '
skel] by made vid.wire transfer in accordmce with written wire isstructions od by
- the Caﬁh'actﬁr -
: B). Appenehces to the Agreement. The Appendxces to the Agrecmemt aro
modified Bs followa:

@y . Append:x C.” Appendix C, eittitled “Dehverahles,

‘atfaehbﬂ hereto, and: fully mc:orparateé herein, is bereby

giénded in i3 onfrety & Appendix C, -entified

“Riefiverables (First -Amendmest)," attached he:eiz: and

Falfy netrporated Berein to reflect the City's paymest to

‘Contractor of $1,130,000.00 in leu of a transfer of the

City's At{t@M&:ks to Cantractar : '

D Appendxx F. Appendix F, enfitled "P&}'mcm _

- Sckiedule," attached herefo and fully mcorporatad herein, s

hexeby: mmiended i s eatirety -as Appendix F, emtitlsd
- "Payinent Schedule (Pitst Amendment),” &ﬁ&cbad Hergto -

snd falfy mcorparated herein to reflect the Clty‘s p&yme:nt

. e . - c.\ducumm!snnd scttxzxgs\&m\b:al s:t&ugs\t::zzqmmxyiﬁmet.
files\aERcNHI4EHIET- (Bhdes - C _ ) :
- 1005




o Ccszm:&ct@r of 31 130,600, GQ m heu crfa trarz«:@r ofﬁ:z&
- ERtys AmMﬁkS e C&&t‘a@t& _ _

3 Leg%? Eﬁeat. Exwp’t 28 expressty modified by fhig. Amcndmcﬁt, 2l of the terms &mi
_ a'aﬁdz&ans ot éhe Agreamient shaﬂ Lemam mcb&&gad gnd i ‘"uil foroe and eﬁect

coe I ms WH.EBOF Carz‘a'ac;cr and- Crty h&ve executed tbis Amenéma:ft as of TJ}G .
éﬁtaﬁtstr&fmséabwe ' . _
fv.: n il T C@ﬁm@gﬁ |

Repasimended By:

' Sgcgtrmza Yoting S?;t&ms, E‘a‘zc.

Fishatare

Eﬁactar @fElc"&Gns

' Polf MicMianamy, VEICFO =y

C - ':Mpcumant;aﬁdsciﬁ&ﬁ\ﬂ:z\ioczim‘ ings\temparary inteset .
BlesclEn DR4E1 167 (2).800 . . R
' - 1006.-




¥ E&g{&i*fﬁud&: wm*r&%a;mamm .| zyoogo. | 60 | 164700000 7A&¥esEO | 1,785,985.00 |
[ Audio tinits, . L 250,00 600 | 15000008 1478008| 16370
| WekT Additondt itrite - L 80000 ] 80 S0008.00 | 7EE000 | . 97.650.00
{TonpomafionCats -~ 0 | s0e0 | 1% 6250000 | 531280 | ° 6781280
LosdacmEoracwy | feodoo | 616 | 7aR0m00 | . 62ion] 742000
[Voferfamds. .. - |- se | mme | s000e%e) - pAHOb{ | aSEMB
| Vota. Simitation Carridge e w00 | %0 | shehasd) 2@ o msmm
'Eséiaéﬁé;-ggg'égﬁéga | e m [ wwese| 1z | - wIFEL|
I aztﬁége'irey '-.' e ',__"- " “AZEtn | ‘182.&0‘ T taem
gas - - T Rt e 13mon | MRS | 0 (41080
Fapgeds .- | am | em | t@mebe|  omEm| 0 4187

st Phus 0 | 4Boooo- | o0 l2s2sooedn| _245;_&3(3._09__'__ B178.850.00
“Adgtiond Memory Paks | 25000 B | wmem| 3iwmss|  asws

MR : Ll 4mmm 8 | 3B0000 3,080.00 B,060:00

20 ) - {3

 [SequoladNC 0 - | 00000 | 2 | TOMEOD) 4000|1445

x Wmmss@ewar__"' I ' 15,080.00

1 15,000.02 12580 S0 |

10,060.00 1 1000000 | - 85000 | - 1285000
Ctodonse | 1 | - 1eod0. 830,00 10,8588 |
2,500.00 2% | SM00B| - 42000]  M4250001

| WinEDS Application C | momoe |1 .| moomse] . ooe| 7000000 |
RO Apphication* o .| esapoono |t £50,600.00 a8 . 63,0000

mblsbonzpd Ty | omooooo | 1 | wmmews|  om|  @eow )
{OmpsschMatois = | oasebon | 1 | soomdo|  0op]  sa0enen
Ffeigi‘itﬁﬂhm}us‘ﬁé N 0700000 | 1} w0 | 0| . toroes|

¥

e ' ' BSBAM00 | 5114325 | SIASNZ |
Baymeitiibienof fransferofAutolaRKs © | . - | [ 1,185,800.00

SRR

Sﬁ -E —!" .":ll_.::-. EE_ﬁ i t '!_Engi .gl_ Farriiit g - ) . - B .- : 5&0@ 0
R Aa:hﬁa:&:ralL&xauLandDasign ) - - : ' ) 5&60&.09_'
-Eaciib-improvements = - _ L _ 44208000
| ' ' A 5200000

srmemans |
‘1007 R




" 5000000

Prics por Flecfion .

65,000.00

_115.00000

: ¥F
. garsamxe}

: Gn-‘Si‘e '.l'f r hnicg{&gmrt Pesgunse Team

? Techmical Suppert | 38,500.00

& F‘azscmnel

Apperdiz C- 2.

24.500.00

| 447.000.00

4,400.00

437,460.00

Awmwal Mreinlensnce & Licenses Feeg

&1,600.07

'5‘§g"

Incuded

BLE0.00 | 6L.00.00

710

included

2430000 | 21,3060.00

71 30640

818

Included

3050000 | 39,500.00

W08 |
20,00000 |

included

3000000 | 30:000.00

B

nchuded

_B1.060.00 | 61.060.00

51,000.08

Liceqses Fég @?ﬁzEDS &gpiic&ﬁen

) rinclu&ad

250000 | 11250000

112,500.00

'Lidsises Fee ROV Applicstion

| Included.

70.000.00 | 70,008.00 |

76,000.00

285,300.00

A 30300 23830080

1008




APPENDIX F

- Pavenent Schedule (First Amendment)

_%&Ere.a;h . o £0,600.00 " ggmgg :
'%mhausemrwmh 542.000.89 ' B 5452,'0_9&3& '
'Z‘FEgmerggt&if.Ee&ﬁf?raﬁsfamf o . |
FARERRRE 1,130,500.00 I T
SubToml ' ...383593325;
s 004 BO00 | 437, 40000 | G0 B0 i 74000 | 2,984,400,08 |

fﬁsrnfmcsend l.;censeF’ees Included | _385,300.08 | asascmo _ 386300400 [ 1,158,000.08 |
4EREN00  G0R0TISE5 853, TI000 f3ELE600 8Es, 7&&-&& '133&@,253 251

N Servige: feryears 2008, 2&&&2@?&, and 2&11 are z:agsd of per eiasfian sasskeew:hssges defelledim—-
30 64 Efsttioh Services, Fthu Oy conducts additiorl elsclons during fresoyears naddifion fothe

. humber of dections Incuded In that vear's appregete total, aﬂé&t&enam&argas shaiiﬁpipéy T%sefc%kess:&;g N

Seictibns: ars Inclndeg the pricing shiswn Eﬁﬂ?&.
. 2308 ~ Presidenttal F‘nmaz;r Eaciion. -
2968 SalfomiaPrimary Election
2008 —~Genersl Election
za&s Gazeraf Eie:'fmrr

_ ’Gﬁ' Genera‘fEEecﬁsn .
Eleciion Sermes -afe pay&bie b%ed on mmptefran i tasks ééﬁ%‘i&d Tt faiile below,

Agpmém FPaymmt Ssshcdiz{e
Seri Frameisto ParchaseAgmammi Firet Amendment /1 SJE!&

1009
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City and County of San Frauciseo
Office of Contract Administration
' ' " Purchasing Division
City Hall, Roomw 430
1 Dr, Carlton B. Goodlett Place
San Francisco, California 94102-4685

Ag:'eemeﬁtBetween ]
The City and County of San Franclscu
. and

Sequoia Voting Systents, Im:

: This agreement (the “Agraamsnt’ "} is entered futo this 11th day of Decernber 2007 m the City
and County of San Francisco, Stateof California, by and betweesn:. Sequoia Voting Systems, Inc.,.7677

Oakport Street, Ste 800, Oakland, California 94621, hereihafer referred to as “Contractor,” and the City

and County of San Francisce, a maumicipal corporation, hereinafier referred to as “City;” acting by and

- through its Director of the Office of Contract Administration, hereinafier reforred fo as “Pmchasmg »

Recxles

. WHEREAS, a Request for Proposal ("RFP") was issued on March 31, 2005, and City sclcctcd Contractor
* as ths highest qualified scorer pursaant to the RFP, The RFP is hereby mcorporated berein by reference,
sulyect to the terms of this Agrecment;

WHEREAS, the Department of Elections (the "Department™) wishes Coniractor to provide o City the
Systern described in this Agteement; and, _

WHEREAS, Contractor represents and warrants that itwill prrmde the services Tequired in accordance -
with this Agresment; and,

‘WH’EREAS approval for said Agreement was obtained from le Service Commission by Rcsoluhon
No. 4063—05{06 dated December 19, 2005; .

Now, THBRBFORE, the part[es agree as follows:
L A Deﬂmtmns

‘Where any word or phrasc deﬁncd below, or & pronoun used in place 'ihereof; isused in a.ny part
of this Agreement, it shall have the mesnitig herein set forth. .

Accn;ptamé : ‘Written notice from the Depéﬂment {o Contractor, stating the System Software,
Hardware, and/or System have satisfactorily completed the Acoeptance Tests or
failure of the City o tlmer deliver a Defect Notice pursuant to Section § of this

Agreement.

Acceptance Tests The procedures and petformance standards which each unit of Hardware and its
associated System Software are required to perform as set forth in Section 6
below and Appendix A (Acceptance Test Plan and Acceptance C‘atena) dnd
Appendix B (Implementahon Plan). .

City/County San Francigco Purchase Agreement 12/5/07 i
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Agreement

Authorization

Critical Milestane-

Defect Notice

Deliverables

Documentation

Baror, Defcct '
or
Malfumction

. ‘This docurnent and afl of the accompanying appendices, schedules and exhibits,

together with any future written and executed amendments.

Eithera Term Purchase Agreemant, Contzact Order, or Purchasc Order of the

City, propezly execnted by the Department and Purchasing, and cettified by the
Coniroller for the speoific fimding of this Agreement or any modification thereof:

Those milestones denominated ps Critical Milestores in Appesidix B-1

The written notice ﬁsm City to Contractor notifyitig Contractor that the -
Hardware or System Software has not passed the Acceptance Test.

Those items of Hardware and System Software described and ifemized in

* Appendix C (Deliverables) which iterns Conteactor commis to provide to City
-on the dates specified jn Appendix B (Implementation Plen).

Those taterials to be provided by Confractor under the terms of A};pcnd;i% G
{Support and Maintensnee Services), togeﬂlcr Wlﬂl the following materdals:

AVC Edge Polhroﬂcer Booklets

AVC Edge Maintenance Matal
AVC Edge Operations Manual
AVC Edge Acceptance Testing Guide

- AVC Edge Pre-LAT Guide

AVC Edge Trainer Guides
Note: AVC Edge here includes Voter Venﬁcaﬁon Prmtar

Optech Iusight Pollworker Gmde

Optech Insight Mamntenance Mannal
Optech Insight Opetations Manual
Optech Insight Acceptance Testing Guide
Optech Insight Pre-LAT Guide

* Optech Insight Traimer Guides )

400-C 0prtlca1 Scan Maintenance Manuat i
_ 400-C Optical Scan Opérations Manval -

400-C Optical Scan Acceptance Testing Guide
400-C Optical Stan Pre-LAT Guide »

.400-C Qptical Scan Trainer Guides

Card Activator/HAAT Maintenance Manual
Card Activator/HAAT Operations Mannal

Faiture of the Syster Software or Hardware to operate in accordanice with the

‘Documentation furnished by Confractor for the System Software or Hardware, or

a failure of the System Software or Hardware to comply, with respect fo the
RCV Design Spcclﬁcahons elements of the System, with RCV Design
Specifications, excluding in both cases fajlates to comply whmh do not
materially irnpair operation of the Systcm. i

éiTnyt;unty Szn Francisco Purchase Agreemnent 121507 2

1012




Hardware

Implementation
Plan

Ol;cn Source Code

Performance
_ Specifications

RCY Design
Specifications

Subssquent
Release

Sapport and
Mainienence
_ Services |

" System Software

Sourée Code

ﬁpgrade

.Wc.rk

Each and all of the equipment and any other rtcms dcmgnated as "Hardware" in
Appendix C (Deliversbles),

The schcdule for Contractor® s-compleﬁon of all phases of Work, and the Critical
Milestones associated with such comp'iehon, as spec:ﬁcd in Appendix B
(Implementation Plan)

—

Softwate which is provided to the public in both sowrce code and bimary

. (executab}e) form vmder a license that permits one or mote of the following:

v:ewmg, usmg > modifying, dasf:rﬂaxmng or d&sPIaymg the software.
The written dwcnpnon of the City’s qumrements prepared by the Crty and

. attached hereto as Appendix D (Performance Specifications). Such description

shall form the basis for the RCV Desigh Specifications as defined herein.

" . The written RCV Design Spaciﬁcaﬁoﬁs, to be pre;;ared by Contractor fo

implement the Performance Specifications with respect to the Ranked Choice
Voting clements of the Hardware and Software System.

A new release of the System Software for use in a particular operating
environment, which supersedes the existing System Soﬂware

The Sys‘tem S&ftware and H'cu:dwarc support and maintenance services.
which Contractor is obligated to provide pursuant fo this Agreement,

One or mots items of the System Software identified in Appendix C
(Deliverables) and any Upgrades to the System Software to the extent installed
and ysed in the System, in object code form, and any related Documentation,

The text of the System Software that is ‘written in language that may be read and
understood by humans atd is compilable by software to be wmderstoed and used

bya compaicr.
The integrated system consisting of a1l S}}stém Software and Hardware tc be

. provided by Contractor under Appendix C {Deliverables) to this Agreement, the

combination of which shall satisfy, with respeot to the ranked cheuee voling
elements of {he System, the RCV Des1 en Specifications, .

A cha;lge to the System Software (excluding a Subsequent Release) o Fimmware
which is (i) for the purpose of enhancing the performance of, or comecting .
Brrors, Defects or Malfunctions in, the System Software or Firmware, or (if)
generlly provl&cd by Contractor to Contractox‘ § software maintenance
customers.

The providing by Contactor of ﬂze System, and services reqmred to be prowded
by Contractor under this Agreement.

Whenever the words “as directed”, “as reqnived®, “as permdtted”, or words of like effect are used, it shall

be understood 45 the direction, requirement, or permission of the Department. The word "inchide” shall be *

City/County San Francisco Purchase Agreenent J2/5/07 3
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Agrecment

Auvthorization

Critical Milestone-

Defect Notice

Deliverables

Documentation

Errar, Defest
or -

Malfunction

400-C Optical Scan Trainer Guides .

. 'This document and all of the accompanying ap;iandiocs, sthedules and exhibits,

together with any fubure written annd execujed amendments.

Eithier a Term Purchase Agreement, Contract Order, or Purchase Order of the
City, properly executed by the Department and Purchasing, and certified by the
Controller for the specific fonding of this Agreement or any modification thereof:
Those milestones denominated as Critical Whlestones in Appendix B-1

The written notice from City to Confractor potifyirig Contracior that the
Hardware or System Software has not passed the Acceptance Test,

. Those ifems of Hardware and Syster Software described and iternized in
- Appendix C (Deliverables) which items Conteactor commits fo provide to City

-on fhe dates specified in Appendix B (Tmplementation Plan).

Those materials to be provided by Contractor under the terms of Aﬁpendi;: G
{Support and Maintenance Services), together with the following materials: -

AVC Edge Pollworker Booklets

AVC Edge Maintenance Manual
AVC Edge Operations Manual
AVC Edge Acceptance Testing Guide

. AVC Edgo Pro-LAT Guide

AVC Edge Trainer Guides
Note: AVC Edge here includes Voter Verification Printer .

Optech Insight Poltworker Guide

Optech Insight Maintenance Manual -
Optech Insight Operations Manual
Optech Insight Acoeptance Testing Guide
Optech Insight Pre-LAT Guide

Ogtech Tnsight Tramer Guides

400-C Optical Scan Mainienance Manual

_ 400-C Optical Scan Opérations Manusal

400-C Optical Scan Atceptance Testing Guide  *
490-C Optical Stan Pre LAT Guide

Card Activator/HA AT Maintenance Manual
Card Activatot/HAAT Operations Manual

¥ailure 61‘ the System Software or Hardware o operaie in sccordence with the
‘Documentation furnished by Confractor for the System Software or Hardware, or
a failure of the System Software or Hardware to comply, with respect fo the -
RCV Design Speoifications elements of the System, with RCV Design
Specifications, exciuding in both cases failates to comply which do not
-materially irpair operation of the Systém. | .

i'.‘itnyéurxty San Fraacises Purchiase Agreernenst 12/5007 2
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Hardware

Fmplementation

Plan

Og;cn Source Code

Performance
. Speeifications

RCY Design
Specifications

Subsaqﬁent
Release

Support zad
Mainterance
) Services

" System Sofiware

Sourse Code

System

Upgrade

'Work

Each and all of the equipment and any other fiems desi gnated as "Hardware" in
Appendix C (Deliverables),

The schedulc for Contractor’s completion of 2t pha;ses of Work, and the Critical
Milestones associated with suck comp?etxcm, as spec:ﬁed in Appendix B
(fmplementation Plan)

-

Software which is provided to the public in both source code and binary
(exccutable) form wnder 2 icense that permits one or mote of the following:

viewing, using , modifying, distributing, or displaying the sofcwgre

The written dcscﬂpti(;n of the City’s requirefents prepared by the Crty and

. aitached hereto ag Appendix D (Performance Specifications). Such description -

shall form the basis for the RCV Design Specifications as defined heréin. ™

The written RCV Design Spcciﬁca‘cioﬁs. to be preﬁared by Contrastor fo
implement the Performance Specifications with respect to the Ranked Choice
Voting clements of the Hardware and Software System.

A new release of the System Software for use in a particular operating
environment, which supersedes the existing System Software, .. __

The System Software and Hardware éupportaﬁd mainienancs services.

which Qontractor is obligated to provide pursyant fo this Agreement,

One or mote Heros of the System Software identified in Appendix C-
(Deliverables) and any Upgrades o the System Software to the extent installed
and used in fhe System, in object code form, and any related Documentation,

The fext of the. System Software that is writien in langnage that may be read and

wnderstood by humans add is’ ccmpﬂable by softwars to be mderstood and used -~

by a computer. -

‘The integrated system consisting of all System Software and Hardware to be
provided by Comtracior under Appendix C (Deliverables) to this Agreement, the
combination of which shall satisfy, with respect to the ranked cheice voting
elements of the System, the RCV Design Spemﬁcailons .

A ohangc to the System Software {cxcluding a Subsequent Rclcase) ot Firmware .

which is (@) for the purpose of enhancmg the performance of, or correcting .
Brrors, Defeots or Malfunctions in, the System Software or Firmwars, or (i)
generally provided by Contractor to Contractof s software maintenance
customers.

The providing by Contractor of the Systerm,and services reqmrcd to be provided
by Contractor under this Agreement.

. Whenévgr the words “as directed”, “as required”, “as pem::,ttcd”, or words of tike effect are used, it shall

be understood 5 the direction, requirement, or permission of the Departrent. The word “include” shall be -

City/County San Franciseo Purchase Agreement 12/5/57 3
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urderstood o mean "including, without limitation,” or "including, but not limited to," and the lﬂée,_unlfss'
otherwise stated.

B. Appendiees
.The following Appendices are attached to and made a part of fhis Agreement:

Appendix A:  Acceptance Test Plan and Acceptance Criteria
AppendixB:  ¥mplementation Plan -
Appendix B-1  Critical Milestones
Appendix C:  : Deliverables--
AppendixD:  Performoance Spcmﬁcaﬁons
AppendixE:  Software License - '

AppendixF:  Payment Schedule
Appendix G: Support and Mam’cenance Services

Append:x H: Form of Bond

2.  Certification of Funds; Budget and Fiscal Prov:smns, Termmatmﬂ in the Event of Non-
Appropnaﬁon

. "This Agzeement is subject to the budget and fiseal provisions of the City’'s Charter. Charg_es will
accrue only after prior written authorization cerfified by the Controiler, and the amount of City’s
obligation hereunder shall not af any time exceed the amount certified for the purpose and penod stated int

such advance anﬂmnzahon

This Agreament will terminate withowt penal{y, Hability or expense of any kind to City at the end
of any fiscal yeat if fnds afe not appropriated for the next succeeding fiscal year, If funds are
appropriated for a portion of the fiscal year, this Agreement will terminate, without penalty, Hability or
expense of any kind at the end of the term for which funds axe appmpnatcd.

City has no obligation fo make appropmﬁons for this Agreemdent in Heu of appropriations for
* -new or other agrecments.’ City budget decisions are subject to the discretion of the Mayor and the Board
of Supervisors. Confracior’s assumption of risk of possi'b}e non—appropnah on is part of the consideration

oftbzsAgrecmcnt e e -

I at any hms in the fxmlre C‘ity becomes aware that adsqua’cc ﬁmds have not or Wﬂl not be
appropriated to pay the next payment owing to Confractor under Appendix ¥ (Payment Schedule), City
will prompily notify Contractor in writing at least fifteen (15) days before the date on which such
payment is due Contractor, In the &vent ofreceipt of such notice from the City, Contractor may suspend
performance in accordance with Section 8 (H) below. . .

THIS SECTION CONTROLS AGA]NS’I‘ ANY AND ALL O’IHER PROVISIONS OF THIS
-~ AGREEMENT. :

3

3. Term of the Agreement

"The term of this Agreement shell be four (4) years, from December 11, 2007 to December 11,
2011. The City, in its sole discretion, shall have the option to extend the term twice, each time for s
~ period of one (1) year by written notice to Contractor, ninety (90) dzys prer to the expiration of the
-purrent terra, of its intention to extend the contract texm for the period of one (1) year. _

City/County §an Francisco Purchase Agreement 12/507 4
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. 4. Efféctive Date of the Agreement

This Agreement shall become effective when fhe Controller has certified fo the avaﬂabihty of
funds and Comiractor has been notified in wntmg of such cert:ﬁcwon i

4-1.  Services

‘ Contractor shall deliver and install the Systemn. The System as delivered and installed by -
Contractor shall perforsi all fonetions and services deseribed in Appendix D (Performance
Specifications), and Contractor shall pesform the services deseribed in Appendix G (Support and
Mainfenance Services), on the terms and prices stated in Appendix C-The-System shall be zble to.

coilect, record, count, tabulate and report votes cast it accordapce with applicable local, state and federal

law, and decisions of a court of corpefert jurisdiction and offcial opuuons of a governmental body or
" ageney having jurisdiction over election matters interpreting such laws, as in effect on December 1, 2007,
ancludmg without Ymitation, ranked-choice voting as required by San Francisco Charier § 13.102, the
. provision of a computer record indicating the number of ballots cast for each candidate and for and
againist each ballot meamue at each precinct as required by San Francisco Charter § 13.107.5, and al1
requirements placed on the Contractor as a result of the Califomis Secretary of State’s Withdrawal of
Approvel and Conditional Re-approval of Sequoia Voting Systems, Tnc., revised version dated October
25, 2007, Without livnitation of the foregoing and in accordance with Sechon 53, Contractor isnot”
obligated to canse the System, Hardware, Softwire or any component thereof to ccmply with any
specifications, standerds or requirements of the Federal Election Commission, Election Assisfance
Cormmission, California Secrefary of State or any other governmmental, quasi-governmental or regulatory
body or agency to the extent such specifications, standards or requirements are not i effect and
applicable to City on December 1, 2007 (inchuding, without Yimitation, National Association of State
Election Directors, FEC or EAC 2002 or 2005 standards).. The City and the Contractor shall enter into
good faith negotiations to amend the Agreement to cover sny new hardware, software, firmware or
services necessary to meet any new spécifications, standards or rcqm:ements ‘that come into effect after
 December 1, 2007 and shall, at that time, negotiate the pnce of suoh setvices,

Contractor shall provide fo City all Hardware and Systern Soﬁwarc reqmre.d by Appendxx C
(Deliverables) to this Agreement for the System, and perform all installation, programming, integration,
testing, Maintenance Servioes, Support Services, and delivery of the System during elections, as specified
in Appendix D (Performsmee Specifications), the RCV Design Specifications (as to ranked choice voting
. elements of the System), and Appendix G (Support and Mainfenance Services). Contractor agrees to
perform all Work and other oblipations of Confractor required by this Agreement, inchading without
limitation, the requirements of Appendices B (Implementation Plan) and D (Performance Specifications),
and tha RCV Deszgn Specifications (as to ranked choice votmg eiements of the System).

"4-2. .Risk of Loss and Tifle Transfer -

Notmﬂmandmg the foregoing or any{hmg fo the contrary contamed in this Agreement, risk of
Ioss for each component of the System shall pass to City upon delivery fo & location designated by the
City. Provided, however, that, for Hardware, Contractor shall have lability for loss or damage only
during such times Contractor has actual custoily and control of the Hardware for putposes of performing
Contractor’s testing, matntenance, and polling place dehvery obligetions under this Agreement (including
when testing, mafntenance, and delivery of equipment is performed or occurs in the City’s warchouse
under the supervision of the City). Risk ofloss shall automatically revert to City upon completion of
maintenance and testing and the Hardware’s return from polling places to the City’s warehouse location.
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wunderstood {o mean “including, \mﬂmut Timitation," or "mcludmg, bot not tirdted to,” and the h'ke, utless
gtherwise stated.

B. App emiices
.The following Appendices are attached to and made a part of this Agreement:

Appendix A: Acceptance Test Plan and Acceptance Criteria ™
AppendixB:  Implementation Plan

Appendix B-1 Critical Milestones

Appendix C: . Deliverables

AppendixD:  Performance Specifications _
AppendinE: . Software Licemse - - - - e
AppendixF:  Payment Schedule o

Appendix G:  Support and Maintenance Services

Appendix H: FormofBond .

Z Certification of Funds; Budget and Fiscal I’rovmuns, Termmahon in the Event of Non-
Appropriation - .

) This Agreement is stbject to the budge‘t and fiscal provisions of the City’s Charter. Charges will

accrue only after prior written aufthorization certified by the Controller, and the amonnt of City’s
obligation hereunder shall not at any time exceed the amount certified for the purpose and period stéted in
such advance auﬂlorizaﬁon

This Agreament will terminate without penalty, Hability or expense of any kind fo City &t fhe end -

of any fiscal year if funds are net appropriated for the next succeeding fiscal year, If finds are
appropriated for 2 portion of the fiscal year; this Agrecrent will ferminate, without penalty, Hability or
expense of any kind at the end of the term for which funds are appmpnatcd

City has no obhga’aon 10 nake appropnaﬁons for this Agreement in heu of appropriations for
new or other agreements.” City budget decisions are subject to the discrefion of the Mayor and the Board
of Supervisors, Coniractor’s assunaption of risk of possible non—appropnaﬁon is part of the considemtion

ofthlsAgreemcnt o -

T at any time in the future C}ty becomes aware that adequate funds have not or will not be
appropriafed to pay the next payment owing to Confrastor under Appendix F (Payment Schedule), City
will prompﬂy notify Contractor in writing at least fifieen (15) days before the date on whichsuch
payment is due Contractor. In the svent of receipt of such notice from the City, Contractor may suspend

psrfonnance in accordancs Wlﬂl Section & (H) below.

THIS SECTION CONTROLS AGAJNST ANY AND ALL O'I'EBR PROVZ[SIONS OF THIS
" AGREEMENT.

»

3 Term of the Agreement

‘The term of this Agreement shall be four (4) ywrs from December 11, 2007 to December 11,
2011. The City, in s sole discretion, shall have the option fo extend the term twice, each time for &
~ period of one (1) year by written notice to Contractor, ninety {90) days prior to the expiration of the
-gurrent term, of its infention to extend the contract tezrn for the period of one (1) year,
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4. Efféctive Date of the Ag:‘eement

This Apreement shall become effective when the Controller has ceriiffed to the avaﬂabﬂzty of
fimds and Contiractor has been notified in writing of such certxﬁcatmn

4-1,  Serviees

Contractor shall deliver and install the System The System as delivered and installed by -
Contractor shall perfornd all fimctions and sexvices deseribed in Agppendix D (Performance ’
Specifications), and Conirantor shall perform the services described in Appendix G (Support and
Maintenanee Services), on the ferms and prices stated in Appendix C. The System shall be able fo.
collect, record, count, tabulate and report vofes cast ini accordanée with applicable local, state and federal
1aw, and decisions of a court of cormpetent jrrsdiction and official opinions of a govemmental body or
agency having jurisdiction over ¢lection matters fxterpreting such laws, as in effect on December 1, 2007,
inclnding without Hmitation, rariked-choice voting as required by San Francisco Charer § 13,102, the

" . provision of a coroputer record indicating the number of ballots cast for each candidate and for and

against each baflot measure at each precinot as required by San Francisco Charter § 13.107.5, and all
requiretments placed on the Contractor as a result of the California Secretary of Siate’s Withdrawal of
Approval and Conditional Re-approvat of Ssquoia Voting Systems, Inc., revised version dated October
25,2007, Wifhout limitation of the foregoing and in accordance with Section 53, Contracior is not”
obligated fo cause the System, Hardware, Software or amy component thereof to comply with any
specifications, standards or requiremertts of the Federal Blection Comrmission, Election Assistance
Cotmmission, California Secretary of State or any other governmental, quasi-governmental or regulatory
~ body or agency to the extent such specifications, standards or requirements are not in effect and

applicable to City on December 1, 2007 (inchading, without Timitation, National Association of State
Elegtion Directors, FEC ot EAC 2002 or 2005 standards).. The City and the Contractor shall enter into
good faith negotiations to amend the Agreement fo cover any new hardware, software, fizmware or
services necessary 10 meet any new spécifications, statidards or requirernents that come into effect after
December 1, 2007 and shall, at that Ume ncgouate the pnce of such sctvices.

Contractor shall provide to City ol Hardware and Systern Softwarc reqmred by Appendix C
(Deliverables) to this Agreement for the System, and perform all instellation, programming, integration,
testing, Maintenance Services, Support Services, and delivery of the System during elections, ag specified
in Appendix D (Performance Specifications), the RCY Design Specifications (as to ranked choice voting
elements of the System), and Appendix G (Support and Mainienance Services). Contractor agrees to
perform all Work and other obligations of Contractor required by this Agreement, including without
Tirnitation, the requirements of Appendices B (Tmplementation Plan) and D (Pexformance Specifications),
and the RCV Design Specifications (rs to ranked choice voting elements of the System).

" 4-2. . Risk of Loss and Title Transfer :
Notmﬂ:standmg the foregoing or anytbmg 1o the contrary contamed in this Agreement, risk of

Ioss for each component of the System shall pass to City upon delivery to 4 location designated by the
City. Provided, however, that, for Hardware, Contractor shall have liability for loss or damage only

during such times Coniractor bas actual custody and control of the Bardwaze for purposes of performing

Confractor’s testing, maintenance, and po]lmg place dehvery obligations under this Agreement (fncluding
when testing, maintenance, and delivery of equipment is performed or occurs in the City’s warchonse
under the supervision of the Cify). Risk of loss shell automatically revert to City upon completion of
maintenance and testing and the Hardware’s return from polling places to the City’s warchouse location.

City/Cotnty San Francisco Purchase Agreement 12/5/07 5

1019




Notwithstanding the foregoing or amything to the conirary contained in this Aéreement, title for each
componert of the Hardware or System Software shall pass fo the City npon the initial delivery to the location .

designated by the City

4-3. Secm‘ity _Interest
The City hereby grants Contractor 2 first and prior purchase monesy security inferest n the Hardsvare
end System Sofiware and m amy additions or accessions thereto and in any proceeds (inchding but not
limited fo scoounts yeceivables) thereof as seourity for a1l of the City’s obligations hereunder, which secority
interest shall commence upon the initial delivery of any fiem of Hardware or System Software and terminate
upon full paymenf therefore in accordamce with this Agreement, Upontequsst of Confractor, and fo the extent:
the Cify is peranitied {o'do so under spplicable law, the City shall immediately execute any instrament or
document reasonably deemed necessary by Confractor to petfect or enforoe such.securify inferest,

5. "System Software and Hardvare; License and Warranty
A, System Soféware '

. (1) Software License, Subject to the'terms and conditions of this Agreement, and in
consideration for full payment of the software lcense fee sef forth in Appendix C-2, Contractor hereby
grants to City upon the express license terms sef forth in Appendix E, a nonexclusive and nontransfErable
timited livense to use the System Sofiware only in connection with use of the Hardware for preparing for,
conducting, and voting it elections in the jurisdiction of the City pursiant to this ; Agreement. Contractor
hereby represents and warraitts that it hag title to and/or the au’chonty to grant the License for System
Software to City, Contractor shall install the Systern Software in accordance with the Documentation,
Appendiz D (Performance Specifications), the RCV Design Specifications (as to ranked-choice voling
elements of the Systern), and Appendiz A (Acceptance Test Plan and Acceptance Criteria). The foregoing
software licetise for the System Software is somet:mes collechvely referred to as the “License”
hereinafter. -

Contractor agrees that in the event it cﬁ'inp}etely and generaily ceases to provide °
maintenance and support for the System Sofiware, and thete is no successor m interest by merger, -
operation of law, assignment, purchase, or otherwise, it will provide City, without tharge, one (1) copy of
the then-current Source Code for all of the System Software (incloding Upgrades) and all supporting
Documentation for the System Software then operating and fnstalled. Pursuant to this section, City shall
. bave a personsl, nonexclusive, and noniransferable lmited Hoense to use the Source Code solely and
exclusively for performing Contractor’s maintenance cbligations under this Agreement, for complying
with the Open Code Review pursuant to Section 5(AX(9), and for no other prrpose whatsoever,

- In furtherance of its obligations as stated above, Contractor has placed a ¢opy of the
Source Code for the System Software which carresponds fo the most current version of the System
- Software {including Upgrades) in escrow vrith au independent escrow agent for the benefit of the
Celifornia Secrotary of State pursiant to a separate escrow agreement. Contractor shall on or before full
execution of this Agresment name the City as a beneficiary of such escrow agreement. Contractor will
maintain and pay fees associated with the estrow agresment (or 2 substantially similar substitute
agrecment of which CHy is a beneficiary) m place for fhe entirs term of this Agresmnent. Confractor
agrees o update materiels on dsposit with the escrow agent prompﬂy upon. its release of any Upgrade
such that the Source Code is maintained as corresponding o the version of the System Software
Gncluding Upgrades) in use by the City. Contractor shall provide City Wwith an acknowledgment that City
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has been named as 2 beneficiary of such escrow agresment whichwill include the name of the escrow ™
agent and will have such acknowledgment renewed each year this Agreement is in effcct ‘

(2) Interpretatien of the Specifications. The City hereby acknowledg&c that the

. Performance Specifications will provide the basis for the RCV Design Speczﬁcahons, and that the RCV
Desigh Specifications will, upon acceptance by the City, supersede the Performance Spcmﬁcanons asto

- the ranked choice voting elements of the Systern and provide the basis for the programming, installation,
infepration and testing of the ranked choice voting elements of the Syster. The Perforinance
Specifications shall continue to be applicable fo the extent of elements of the System other than the
-ranked choice voting elements of the System.

3) Interpretwe Differences. Jnthe event City and Contractor differ in their '
interpretations of the Performance Specifications, RCV Design Specifications, or Acceptance Tests, the
City’ s easonable interpretation {provided the $atne is consistent with this Agreement) shall prevail
provided, however, that the City’s dstermination shall not be binding upon or establish a presumption
before, any conrt or governmental body adjudicating any dxspute between the City arid Confactor, and
provided farther that the Contractor’s remedies shall fidt in any way be impaired by the City’s
determination. Tn the event of any conflict between any prowmons of the Documentation and the RCY
Design Specifications or Acceptance Criferia, the provisions of the RCV Demgn Spcc!:ﬁcatlons or
Acceptance Criteria shail prevaﬂ. ,

" (4) Software and Fxrmn are Wa:ranty me January 1, 2008 ﬂ:n:ough Decemibér 31

2008, and for all subsequent yeats covéred mder this Agreement in which the City pays, in full each year™ -

from January 1, 2009, the apphcable Software Maintenance Fee specified jn Appendix C (Deliverables),
Contractor warrants that the System Software will, for the term of this Agreement (the “Warraaty

Period”), perform in accordance with the then-cutrent operating Documentation for the System Sofiware -

and Firraware and Appendix A (Acceptance Test Plan and Acceptance Criteria) and {as to ranked choice
voting elements of the System) the RCY Design Specifications during the termn of the Warrauty Period,
provided that: (#) the City docs not, and does not permit any party other than Contractor to, modify,
change or alter any of the Systern Software, Firmware (as defined hereinbelow); or Upgrades exceptas
authorized by Contractor; (b) the City does not, and does not permit any party other than Coniractor to

modify, change or alfer the Hardware on which the System Sofiware, Fistaware or Sofiware Upgrades - -

are instelled, except as authorized in writing by Coniractor in each fnstance; or (c) the error or defect is
not caused by Cxty, s agents, servanis, employces or conteactors,

. (5) Softerare Upgrades. Upgrades sha]l be governed by the license terms set forth on..
Appende E, whether or not installed by City. Upgrades will be provided to City at no additional cost
" provided City has paid Contractor in full each year during the ferm of this Agreement the Software
Maintenance Fee stated in Appendix C. ) )

(6) Firmware Llcense. The Hardware mcmporates soffware and logic which constituies
mtallec’mal properiy rights owned by Contractor (“Firmware”). Contracior hereby grants fo the City a-
non-exclusive and non-ransferable Jimited Hoense to use the Firmware, refated Documentation, znd auy
Firmware upgrade solely with and exclusively for the operation of the Hardware for the express purpose
of allowing the ¢itizens of Sen Francisco to vote as contemp}atcd by this A gresment and by the License
terms set forth on Appendix E. The City shall not, and shall not permit any third party to, reverse
engineer, disassemble, decompile, decipher or analyze the Firmware i whole and/or in part, exoept a3
" expressly, and only to the extent, anthorized by this Agreement, Unless expressly required fo do so by 2
written amendment fo this Agreement signed by Contractor, Contractor has no obligation (express or
implied) to modify or update the Firmware to meet any future reqiirements, legal or otherwise. From
#ime fo tiime, Contractor in its sole discretion, may release improvernents to the Firmware which add, -
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Notwithstanding the foregoing or aything to the confrary contained in this Agreement, title for each
cornponent of the Hardware or System Software shall pass fo the City upon the initial delivery to the location
designated by the Clty . .

4-3. Secunfy Iuterest

-

. The Ci’cy hereby grants Confractor & first and prior purchase money security inferest in the Hardware -

and System Software and fn any additions or accessions thercto and in any proceeds (including but not
limited to aceounts recelvables) thereof as secnrity for all of the Cily’s obligations hereunder, which security
interest shall commence upon the initial delivery of any jtem of Hardware or System Software and terminate
ypon full payment thereforé in accordance with this Agreement, Upontequest of Contractor, and to the extent:
the City is permitted to'do so under applicable law, the City shall immediately execuie any instrament or
document reasonably dccmcd nec&ssary by Contractor fo perfect or enforcs such.security inferest,

5. System Software and Hardware; License and Warranty

A, SystemSoftware

- (1) Soffware Lxcense Stfu_)ect to the terms and conditions of this Agrccment and in
consideration for full payment of the software license fee set forth in Appendix C-2, Contracior hereby
grants to City upon the express licsnss terms set forth in Appendix E, a nonexclusive and nontransferable
Iimited license to use the Systein Software only in connestion with use of the Hardware for preparing for,
conducting, and voting it elections in the jurisdiction of the City pursuant to this Agreement. Contractor
hereby represents and warrafits that it has tifle to and/or the authority to grant the License for System
Software to City, Contractor shall instail the System Software in accordance with the Doocumentation,
Appendix D (Performance Specifications), the RCV Design Specifications (as to ravked-choice voting
elements of the System), and Appendix A (Acceptance Test Plan and Acceptance Criteria). The foregoing
software licerise for the Systern Software is somatlmes collectively referred to as the “License”

hereinafter,

Contractor agrees that in the event i comp]etely and generally ¢eases foprovide © .
maintenance and suppart for the System Software, and there is no successor in interest by merger,
operetion of law, assignment, purchdse, or otherwise; it will provide City, without thargs, one (1) copy of
the then-cutrerit Source Code for all of the System Software (including Upgrades) and all supporting
Documentation for the System Software then operating sud installed. Pursuant to this section, City shall
have a personal, nonexclusive, and nontransferable lrmltcd Hcense fo nse the Source Code solsly and

exclusively for performing Contractor’s maintenance obligations nunder this Agreement, for complying
with the Open Code Review putsuant to Section 5(A)(9), and forno other purpose whatsocvcr

: In furtherance ofits obligations as stated 2bove, Conh‘actor has placed 8 copy of tbc
Source Code for the Systemn Sofiware which corresponds to the most ¢current version of the System
Sofiware {including Upgrades) in escrow with an independenit eserow agent for the bensfit of the
California Secrstary of State pursuant fo a separate escrow agreement. Contractor shall o or before full
" execution of this Agreement name the City as a beneficiary of such escrow agreement, Contractor will
maintain and pay fees associated with the estrow agreement (or 4 substantially similar substitnte
egreement of which City is a beneficiary) W piacc for the entire term of this Agresment. Contractor
. agrees to update materials on deposit with the escrow agent promptly ppon. its release of any Upgrade
such that the Source Code is maintained as carresponding to the version of the Sysiem Software
(including Upgrades) in use by the Cify. Contractor shall provide City twith an acknowledgment fhat City
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has been nam‘cd asa beneficiary of such escrow agreement which will inchude the name of the escrow
agent and will have such acknow]e;dgmcn’g renewed each year this Agreement is in effect.

(2) Tuterpretation of the Specifications. The City hereby acknowledges that the
Performance Specifications will provide the basis for the RCV Design Specifications, and that the RCV
Design Specifications will, upon acceptanes by the City, supersede the Performance Specifications as to
 the rapked choice voting elements of the System and provide the basis fer the prograwming, instaflation,
ntegration and testing of the ranked choice voting elements of the System. The Perfortnance :
Specifications shall continne to be appticable to the extont of elements of the System other than the
ranked choice voting elements of the System.

o 3) Interpretve Differences. In the event City and Contractor differ in fheir
interpretations of the Performance Speclﬁcahons, RCV Design Specifications, or Acceptance Tests, the
City’s reasonable interpretation {provided the same is consistent with this Agreemerif) shall prevail
provided, however, fhat the City’s determination shall not be binding upon or establish a presumption

" before, any court or govemmental body adjudicating any dispule between the City and Contractor, and
provided further that the Contractor’s reredies shalinot in any way be impaired by the Gity’s ~

determination, In fhe event of any conflict between ay prowsmns .of the Documentation and the RCV

Design Specifications or Acceptance Criferia, the provisions of the RCV Deszgn Spemﬁcaﬁons or
Acceptance Criteria sha.l] pravaj] .

(4) Software and anware Warranty " From January 1, 2008 through December 31
2008, and for all subsequent years covéred under this Agreement in which the City pays, in full each year
from Jannary 1, 2009, the applicable Software Maintenance Fee specified in Appendix C (Deliverables),
Contractor warrants that the System Sofiware will, for the term of this Agreement (the “Warranty
Period”), perform in accordance with the then-current operating Documentation for the System Software -
and Firmware and Appendix A (Acceptance Test Plan and Acceptance Criteria) and (as to ranked choice
voting elements of the System) the RCY Design Specifications during the term of the Warranty Period,
provided that: () the City doesnot, and does not permit any party other than Contractor to, modify,
change or slter any of the Systems Sofiware, Firmware {(as defined herein below), or Upgrades exceptas
“guthorized by Contractor; (b) the City does not, and does not pernrit any party other than Contractor fo
modify, change of alter the Hardware on which the System Software, Finaware or Softsvare Upgrades
ate installed, except as authorized in writing by Contractor in each instance; or (c) the error or defect is
not caused by City, its agents, servants, employees or contrectors, .

(5) Software Upgrades. Upgrades sha]l be governed by the license terms set forth on..
Appendlx E, whether or not instelled by City. Upgrades will be provided to City at no additional cost
" provided City has paid Coniractor in fill each year during the term of this Agreement the Sofiware
Maintenance Fec stated in Appendix C. .

{6) Fhrmxware License. The Hardware incorporates software and logic which constitutes
intellectual property rights owmed by Contractor (“Firmware”). Contractor hereby grants to the City a
non-exelusive and non-fransferable limited license to use the Firmware, related Documentation, and sny
Finmware upgrade solely with and exclusively for the oparation of the Hardware for the express purpose
of allowing the citizens of San Francisco to vote as contcmplatcd by this Agreement and by the Hecense
termis set forth on Appendix E, The City shall not, and shall not pa:mlt eny third party to, reverse
engineer, disassemble, decompile, decipher or analyze the Firmware in whole and/or in part, except as
expressly, and only to the extert, anthorized by this Agreement, Unless expressly required fo do 5o by a
written amendinent to this Agreement signed by Contractor, Contractor has nio obligation (express or
implied) to modify or vpdate the Firmware o meet any future requirements, legal or otherwise. From
tine fo time, Contractor in iis sole discretion, may release itmprovements 1o the Firmaware which add, -
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change or.enhance the fimetionality of the Firroware, or contain programs not included af the fime of the
execution of this Agreement, which Comniractor makes generally available to its customers (“Tlrmware

_Upgrades”). Fiiware Upgrades shall be gdverned by this Agreement and the license {erms set forth on
Appendix B whether or not installed by the City, Firmware Upgrades will be provided fo 'City at no
additional gost provided City has paid Contractor, in full each year during the term of thss Agreement, the
Maintenance Fee es stajed in Appendix C attached hereto.

@) Addiﬁonal Seftware Services. In the event the Ctty rcqucsis, during the termn of this
- Agreemerit, software development services which Contractor is not obligated to provide undez the terms
of this Agreement, but which were requ&sﬁedby the City in the RFP pursuamt fo which this Agree:mcnt is
entered into, Contractor will provide those services at Coritractor”s accounting costplus a profit of fifieen ™
percent (IS%) of Contractor’s accounting costs, Contractor and City shall eniet info an arnendmerit to this
Agresment in atcordance with Section 52 stating the services to be provided by, the cormpengation” -
payable to Contractor and that such compensation is conditioned upon meeting the acceptance testing
and/or pecformenes critena provided in the amendment. In no event shall Contractor be obligated to
mndertake or perform any services which Contractor determines, in Contractor’s sole discretion, not io be
commerciaily. or techmically feasible. All property developed during performance of such services shall
‘constitute a Development ntellectual Property Right (as defined in Section 57) owned solely by
Contractor and licensed to the Cify under the terms of this Agreement, If during the term of this
Agreement (including the options to extend), Contractor enters into an agreement with snother entity for
sale or lcensing without substantial modification of the product developed in performing such services
for the City, and Contractor receives payment under that agreement, Contractor shall pay to the City 4
one-time payrhent equal o forty pereent (40%) of the amounts charged to the City for such services,

(8) Open Source Code, Not withstanding Sections 4-1 and 53 of this Agreement:

. {a)In the'event that disclosed or open source code besomes a requirersent of California
law or the California Secrefary of State promulgates a rule or regulation requiring voting system vendors
in the staie of California to provide disclosure of their source code or fo provide open source code,
Contractor will comply with thelaw or 1y ule or Iegulatxon promulgated by the Califorma Secretary of

State.

(b} In the event that the Califomig Sccremy of State'carﬁﬁ'es any voﬁng system foruse
in California that is Heensed under a disclosed or open source cods Hoense, Contractor shall disclose its
source code or submit an application for federal oert:ﬁcatlon of a disclosed or open source code voting

system withm one (1) year,
® Open Code Review,

() Atfamuinally agreed time in the future, Contractor shall provide the Sowrce Code fo
third party expert retained by the City who has experience in voting system fechmology (the “Expert™) to
" conduct areview of the Source Code at the City*s expense. Priof io conducting any such review, the City
shall require the Bxpert fo exeoute 2 confidentizlity and non-diselosure agreement reasonably acceptable
to Conttactor and the City. The Source Code shall af all times bé held in a secure location exclusively
within the control of the City. Access to the Source Code will be limited to the Expert and to employees
of the City having s need to know who are bound by fbe confidentiality provisions in Section 22 of this
Agrocment. Access to the Source Code shall be restzieted, with a defailed record by person, tite and date
kept documenting all access to the Sontee Code, All viewing, testing and analysis of the Sourte Code
shall take place in a roorn fies of any electronic recording device, camera, c<ll phone, PDA or sizpilar
tecording msirument. The only persons in the Toom at the time of Souree Code review shall be the
Expert, epresentatives designated by Contractor, end employees of the Clty having a need to know. The
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review of the Source Code shall be for the sole limited purpose of assessing whether the Sowrce Code
contains material security deficiencies or malicious code designed to interfere with the operation of the
Software, For purpose of this Section SA(9), a security deficiency shall be desrned to be “material”
whete such deficiency creates a significant and realistic threat of election fampering, wmanthorized 2ccess
fo the System, or the inebility of the System fo filly tabulate all votes cast, f the context of an acmal
election.

(b) ‘Upott completion of any such review, the City shall require the Expert to provide a
report sommarizing the Bxpert’s conchisions as to the existence of any material security deficiencies in
the Soutce Code or the existence of ary malicious code which would interfere with the operation of the
‘Softwaré (the “Report”). Prior to completing the final Report, the City shall requxire the Expert to provide
a draft of the Report to Contractor and the City. Comtractor shall, within ten (10) days of receipt of the
drafi report, advise the Expertin Wntmg of any ‘errors, Inconsistencies, ormzsundmtaﬁdmgs 1 the-
"Report and provide = copy of this writhen response fo the City. The City shiall require the Expert to
consider all comments of Contractor in good faith and correct any errors, fnconsistencies or
misupderstandings desciibed by Contractor, Thereafier, the City shall requirs the Expert o release the
final Report to the City. The City shall make the final Report public. If the final Report discloses any
oaterial security deficiencies in the Soutce Code, or any malicions cods which would affect the operation
of the Software, Contractor shail take corrective action and shall bear 21l costs associated with correcting
the material security deficiencies. The parties acknowledge that sy changes to the Source Code will
need io be subm:tted to federal and stats authorities far certification, aud that Contractor has 1o corirol .
over the certification process or the length of Hme required for certification, Contracior shalf use

teasonsble efforts fo make such comrections and submit the same for certification as soon 4s possfbla n

the event that such cerfiffication is not obtained in time for the next election, Contractor shall follow the
con’cmgency plan set forth in Sestion XTI of Appendix G (Support Maintenance Serviees), including
paying all costs associated with 8 mamusl count if such a count is necessary.

(c) Each time Co:ciimctormakes matetial changes to its software, the Cily Teserves the
right fo reqmre an additional review of Contractor’s Source Code under the ferms required under Section

5.4.9.(3) and (0).

4) Comractor will provide all non-proprietary relevant system spec:ﬁcauons and -
product nformﬁon for dlsplay on the Depamnent’s Websrte -

B,  Hardware

(1) Hardware Title/Anthority. Contractor vepresents and warrants that it has, title fo
and/or the authority to convey to-City good and marketable title to the Hardware. Subjectfo the {erms
and conditions of this Agreernent, and in congideration for the payments o be made, Contractor shall
convey o City good and markefable title to the Hardware, free and clear of 2l liens, claims and

- encumbratices other then as stated in this Agresment. Contractor shall provide to City an elecironic copy
of opetating instructions; user manuals and fraining materials for the Hardware at the time staled in
Appendix B (Implementation Plan), which City may rcproduce all of which constitute confidential
“Information” purspant fo Ssction 22 hereof.

3} Hardware Warranty
: (8).  Subject to the limitations listed in Section 5B. (2)(b) herein, and
upon fisll paymient each yeat of the ferm of this Agreement of the Maintenance Fee (as described

in Appendix C), Contractor shall repair and provide maintenance services for the Hardware
during the term of this Agreement, as described in Appendix G, so that the Hardware is

City/Cotinty San Fraucisco Purchase Agreement 12/5/07 9

1025




" ghange or enhance the functionality of the Fitnware, or contain programas not included at the fime of the
execution of this Agreement, which Contractor rekes generally available to its sostomers (“Firmware
Upgrades”). Firtoware Upgrades shall be governed by this' Agreement and the license terms set forth on
Appendix B whether or not instatled by the City, Firmware Upgrades will be provided o City at nio
additional cost provided City has paid Contractor, in full each year during the ferm of ﬂus Agreement, the
Maintenance Fee as stated in Appendix C at!mhed heretfo.

D Addltlonal Seftware Serv:ces T the event the Clt)’ requests, during the term of this
Agreemeﬁt software development setvices which Contractor is not obligated to provide under the terms -
of this Agreement, but which were requested by the City in the R¥P pursuant to which this Agracment is
entered into, Contractor will provide those services at Confractor’s sccounting ¢ost plns a profit of fiffeen

percent (15%) of Contractor’s accounting costs, Contractor and City shall entét info an amendmerit to this

Agreement in atcordance with Section 52 statmg the services to be provided by, the compensation
payable to Contractor and that such compensation is conditioned upon meetisg the accepiance testing
and/or performance crifera provided in the smendment, Ju no event shall Contractor be obligated to
undertake or perform any services which Contractor determrines, in Contractor’s sole discretion, not o be
comrnercially, or technically feasible. All property developed during performance of such services shall
‘constifuie a Developmoent Intellectual Property Right {(as defined in Section 57) owned solely by

. Contractor and Heensed to the City under the ferms of this Agreeraent, If during the term of this
Agpreement (including the options to extend), Contractar erters into an agreerent with another enmy for
sale or licensing without substantial modification of the product developed in performing such services
for the City, end Contractor receives payment uader that agreement, Contractor shall pay fo the City a
one-time payment equal to forty percent {(40%) of the amounts charged to the City for such services,

(8) Open Source Code. Notwithstanding.Sections 4-1 and 53 of this Agreement:

. {2) In the event that discfosed or opex source code becomes a requirement of California
law or the California Secretary of State promulgates a mile or regulation requiring voting systern vendors
in the stafe of California fo provide disclesure of their source code or to provide open souzcs code,
Contracter will comply with the law or any nlle or reguiation prorm:lgated by the California Secretary of

" State,

(b) In the event thatthe California Secrefary of Statecertifies any voting systc'm foruse
n California that is Heensed under a disclosed or open source code Heense; Contractor shall disclose its
source ¢ode or submit an application for federal ceztzﬁcatton of a disclosed or open source code votmg

systemwrﬂam one {1} year.
(9) Open Code Review,

« (8) Atamuofually agreed time in the future, Contractor shall provide the Source Code foa
third party expert retained by the City who has experience in voting system techmology (the “Expert”) to
" sonduct a review of the Source Code at the City’s expense. Priot to conducting any such review, the City
" shall reguire the Expert to exerute a confidentiality and non-disclosure agreement reasonably acceptable
to Contractor and the City. The Source Code shall af all times bé held in a secure location exclusively
within the control of the City. Acscess to the Source Code will be limited to the Bxpert 2nd to employses
of the City having e need to know who are bound by the confidentiality provisions in Seotion 22 of this
Agreeraent. Aceess to the Source Code shall be restricted, with a detailed record by person, time and date
kept documenting all access to the Sontee Code. All viewing, testing and analysis of the Sourse Code
shall take place in a room fiee of any ¢lectronic recording device, camera, cell phone, PDA or similar
recording mstrument. The only persons in the room-at the time of Source Code review shall be the
Expert, rcpresenta’cm:s &esxgnated by Contracior, and amployems of the Cny having a need to know, The
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review of the Source Code shall be for the sole limited purpose of assessing whether the Source Code
contains material security deficiencies or malicious code designed to interfere with the operation of the
Software, For purpose of this Section SA(9), a security deficiency shall be desroed to be “material”
whete such deficieney creates a significant and reglistic threat of election fampering, meauthorized access
to the System, or the inabitity of the System to fully 1abu1ate all votes cast, in the context of an acmal
election.: )

) {v) Upon completion of any such revisw, the City shall require the Expert to provide a
report summarizing the Bxpert’s conclusions as fo the existence of any material security deficiencies in
the Source Code or the existence of ary malicious code which would interfere with the operation of the
‘Software (tbc “Report”). Prior to complefing the fnal Repert, the City shall requrire the Bxpert o provide
a draft of the Report to Contracior and the Cxty Cunﬁactishall Wﬂhm ten (10) days of rcccrp’c of thc
Report and provide a copy of this written Tesponse fo the City. The Cxty shall reqmre the Expa‘t o
consider all cornrments of Contractor inn good faith and correct any exrors, inconsistencies or: '
misanderstandings described by Corstractor, Thersafter, the City shall require the Expert o release the
‘final Report to the City, The City shall make the final Report public. If the final Report diseloses any
material security deficiencies in the Soutce Code, or any malicious cods which would affect the operation
of the Software, Contractor shall teke correstive astion and shall bear 21l costs associated with correcting
fhe maferial security deficlencies. The parties acknowledge that any chianges to the Source Code will
nieed to be submitted o federal and stafe authorities for certification, and that Contractor hagno control .
over the certification progess or the length of time required for certification, Contrastor shall use
reasonable efforts to make such cotrections and submit the same for cectification as soon as possible. n
the event that such certification is not.obtained in time for the next election, Contractor shall follow the
contingency plan set forth in Section XIH of Appendix G (Support Maintenance Services), including
paying all coste associated with a manus] count if such a count is necessary.

{¢) Eachtime Contactormakes material chenges to its sofitware, the City Teserves the
right to require an additiona] review of Contractor’s Source Code under the terms required undcr Section

_5.A.94a) and (b).

{d) Contractor will provide all Hon-propristary relcvmt system speczﬁcanons an&
- product mformahon for display on the Dcparhnent's website.

B. Hardware

(1) Hardware Tlﬂe!Anthonty Contractor rcprcsents and warrants that it has title to
and/or the suthority to convey to City good and marketsble title to the Hardware. Subjectto the terms
and conditions of this Agreement, and in congideration for the payinents o be made, Contractor shall
convey 1o City good and markefeble title to the Hardware, free and clear of all liens, claims and

* encumbrances other than as stated in this Agresment. Confractor shall provide to City an electronic copy
of opetating instructions, user manuals and training materials for the Hardware at the time stated in
Appendix B (fmplementation Plan), which City may reproducc all of which constitute confidential
“Information” purspent fo Section 22 hereofl : .

(2) HardWa:e Warranty
: (®).  Subject to the limitations listed in Section SB.(Z)(b) herem and
upon full paymientf each yeat of the term of this Agreement of the Maintenance Fee (as described

in Appendix C), Contractor shall repair and provide maintenance services for the Hardware
during the term of this Agreement, as described in Appendix G, so that the Hardware is
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maintained in good order so as to perform In accordance with the specifications sef forth in the
Documentation for the Hardware and Appendix A (Acceptance Test Plan and Acceptance’ '
Criferia) , free of any Error, Defect or Malfimction, . }

) Lunitations

-1 Notwithstanding any othef terms or provisions of this
Apréement, Contractor is not obligated o repair orreplacs, -
and Coptractor’s warranty obligations under fhis Section SB(2)

- shall notbe apphcable to, any of the foHowmg

S — a. paper, seczmtysca!s batteum(oths{ﬂm o o

-interpal batferies on DRE voting units), or other
consumable paris or sapplies,

: b’ products which have been Tepaired or
altcred by persons other than Coniractor and other than . _
those expressly approved in wiiting by Confractor,

¢. © . products from which the serial numbers
have been removed, defaced or changed by Cﬁy OF pELSons

_ under the City’s confrol,

CEREmTE g, products damaged while in use by or
"7 77 inthe ¢ontrol of the City as aresult of accident, disaster,

_ theft, vandalism, neglect, abuse, use of any product for a
purpose other than the purpose for which it is designed or
use not in accordance with Documentation fivnished by
Contractor, »

€, products which have been subjected tor
physical, mechanical or electrical stress or alteration or any
. conversion by persons other than those cxpressly approved
i writing by Contzactor,
T products used by any person other than
City's employees or persons under Ciy's direct supervision
including mfhom: Timitation the voting pubhc‘ .
(3) City’s Remedy Provided Contractor timely pcrfomzs Coniractor’s warranty e
obligations tmder this Agreement, City’s exclusive temedy and Contractor's entire Hability for breach
of the limited ‘warranty of Section 5B(2), will be replacement of defective commponents during the
. termt of this Agreement in accordance with this Section 5B(2). This subsection 5B(2) #s not intended
to irnpair or limit Contrector”s indernnification obhgauon undar Sections 21 or 24 of this

Agresment.
{4) Warranty Disclaimer

Contracter disclaims all other warranties, eifher €XpTess or implied, not expressly and specifically
set forth herein ncluding, without limitation, the implied warranties of fitness for a pa:uctﬁar

purpose and merchantabxhty

(5) Availability of Replacement Parts .
Contractor shall raamfain spére parts for each ftern of Hardware ﬂnoughout the teria of this
Agreement pursuant to the termns of Appendix G (Smpport Mainienance Services) attached hereto.
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(6) System Warranty

Contractor warrants that, &Jring the term of this Agreement the System will meet or exceed the
. fimctional requirements set forth in Appendix A (Acceptance Test Plan and Acceptance Criteds) and
Appendix D (Performance Specifications), the RCV Design Specifications, and the Documentation.

C.  System Certification"

(1) The City acknowledges and agrees that (i) for the Hardware gnd System Software to
be used in an slection, components of the Hardware and Systern Software will reguire cerfification by the
Secretary of State of Califomnia; (i) that certification by the Election Assistance Commission and --
National Associafiom of State Election Directors, as well as possibly other governmental end quasi-
governmental agencies, may be required fo achieve certifivation by the Califormia Secretary of State; and
(iii) the time required by any eettifying agency fo process the application for cerification is not within the
control of Contractor. The City agrees that Contractor shall not be in default of this Agreement, and shall
have no liability under this Agreement, for any faitare of Contractor to achieve azy required certification

within any date or Hme period set forth in fhis Agreement (including, withont limitation, Appendix Byor -

for any delay n any subsequent deadline resulting from the certification delay where such delay is not
dee 1o the failure of Confractor to pursus a timely application for certification with reasonable care and

diligence. Where the required certification is delayed for Teasons other than Contracter’s failure o timely.

pursue such application for certification with reasonable ¢are and diligence, the dates set forth in s -

Agreetoent (inchuding, without limitation, the dates and Critical Milestones set forth in Appendix B) shall .

be extendad by the same period of time as is attributable to the delay in achisving certification. Without
Yimoitation of the foregoing, failure fo timely achieve certification where Contfractor has pursued the .
application for certification with reasonable cere and diligence shall not constifute an Event of Defanlt

under Section 9A. of thig Agreement, nor shall Confractor be subject to the Liquidated Darmage provisions -

of Section 29 of the Agreement by reason of such ‘delay in ach:evmg certification.

’ "(2) Contractor attests that it submitfed a complete application for Federal certification,
including use of the System forRCV elections, o a certified Independent Testing Autherity (ITA) on
Angast 22, 2007, Contractor shall provide City with a copy of this application by December 1, 2007.

(3) I Contractor fails fo obtain alt necessary Federal and State certifications and--
approvals of the systém for use in RCV elections-in time for the Novernber 2008 election, Coniractor
shall follow the contingency plan it develops as required by Section XTI of Appendix G #nd pay for all
costs associated with this confingency plan as required by the same section.

6. Acceptance Procedure
A RCV Design Specifications

Contractor sha)l deliver the RCV Design Specifications to City in accordance with Appendlx B
(Implementation Plan). If the City believes that the RCV Design Specificstions do not fulfill the
Performance Specifications, the City shall provide Contractor with 2 detailed and specific witien
suromary clearly stating each failure of the RCV Design Spesifications fo capture the Performance
Specifications, Except to the extent the City ¢learly and specifically objects to each failure of the RCV
Design Specifications to comply with the Performance Specificatiops in writing within fourteen (14)

" calendar days of the date of its receipt of the Design Specification from Contractor, the City will be .
deemed to have accepted the same. After receipt from the Gify of a timely written hotice specifically
stating each failure of the Design Specification to comply with the Performance Specifications,
Contractor shall within twenty (20) business days.from receipt of written notice from the City correct the
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maintsined in good order 50 2s 10 perform in accordance with the specifications et forth i the
Documentation for the Hardware and Appendix A (Acceptance Test Plan and Acceptance’
Criteria) , free of any Error, Dafect or Malfunctlon .

()  Limitstions

L Notwithstanding any other terms or provisions of this
Agréement, Copfractor is not obligated to repair or replace,
and Contractor’s warranty obligations uider this Section 5B(2)
shaﬂ nat be apphcable to, any of the following:

m——— a, paper, sccunty scals batteries (other, than
- internal batteries on DRE voting units), or other -
consunable paris or supplies,

b, producs which have been repatred ot
altcred by persans othar than Coniractor and other than
those expressly approved in writing by Confractor,

e, *  products from which the serial nombers
have been removed, defaced or changed by City or persons
undez 1he City’s control,

4 products damaged Whilg i use by or
.inthe confrol of the City as atesult of aceident, disaster,

. theft, vandalism, neglect, 2buse, use of any product for a
purpose other than the picpose for which it is designed or
use not In acoordance with Docmnmfaﬁon furnished by

Contractor,
e, ' products w}nch}_aave been subjected tor

physical, mechanical or electrical stress or alteration or any
" comrversion by persons other than those expressly spproved
in writing by Contractor,
ST i products used by any person other than
City's employees or persons under City's direct supcrvxsxon
including wﬁhout Timitation the voting publm

@) Gity’s Reme dy. Provided Conh‘actor tmely performs Confractor’s warraniy
obligations vnder this Agreement, City’s exclusive remedy and Contractor's entire Hability for breach
of the Iimited warranty of Section SB{2), will be replacement of defective components during the *

. term of this Agreement in accordance with this Section 5B(2). This subsection 5B(2) is not infended
" to impair or limit Contractor’s mdanm:ﬁcahcn obhgatwn rmdcr Sections 21 or 24 of this

Agreement
(4) Warranty Disclaimer

Countractor disclatms all other warcanties, either express or implied, not expressly and specifically
set forth hereln incdnding, without Bmitation, fhe implled warranties of fitness for a parﬂcubzr

parpose and merchantabﬂxty
(5) Availability of Replacerent Paris
" Conitractor shall maintain spare parts for each zizm of Hardware throughout the term of this
Agreement pursuant to the terms of Appendix G (Support Mainfenance Services) attached hereto.
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Contractor watrants that, during the term of this Agreement the System will mest or axae.'ed- the
. fumctional requirements set forth in Appendix A (Acceptance Test Plan and Acceptance Criterin) 2nd
Appendix D (Performance Specifications), the RCV Design Speoifications, and the Documentation.

C. Systema Certification

(1) The City acknowledges and agrees that (1) for the Hardware and System Software to
‘be used in an election, components of the Hardvware and System Software will require cerfification by the
Secretery of State of California; () that certification by the Election Assistance Comrnission and: - -
National Associetion of State Election Dirsctors, as well as possibly other goverarnental and quasi- -
govm'mnan'fal sgenoies, may be required fo achieve eertification by the California Secretary of State; and
(iii) the time required by any cernfymg agency to process the application for cettification is not within the
control of Contractor. The City agress that Contractor shall not be n default of this Agréement, and shall
have fo lability under this Agreernent, for any failure of Coniracior to achieve any required cemﬁcatmn
within any date or Hme period set forth in this Agreernent (including, without limitation, Appendix B)or
for any delay in any subsequent deadline resulting from the certification delay where snch delay s not
due to the faflure of Contractor 1o pursue a timely application for certification with reasonable care and |

difigence, Where the required certification is delayed forreasons other than Confractor’s failure to timely. 4

pursue such application for certification with reasonable care and diligence, the dates set forth in ihis -

Agreement (inchiding, without limitation, the dates and Critical Milestones set forth in Appendix B) shall

be extended by the same period of time as is attributable 1o the delay in achieving certification. Without
limitation of the foregning, failure o timely ackieve certification where Confractor has pursuedthe. .
application for certification with teasonsble care and diligence shall not constitirie an Event of Defaulf

under Section 9A of this Apreement, nor shail Contractor be subjeot to the Liquidated Darnage provisions-

of Section 29 of the Agreement by reason of such delay in acbieving certification,

’ ) Contractor attests that it subnritted & complete apphcahon for Federal cemﬂcanon,
including use of the System for RCV elections, to & cerfified Independent Testing Autherity (ITA) on
Angust 22, 2007. Contractor shall provide City with a copy of this application by Decermber 1, 2007,

{3) IfContractor fails to obtain all necessary Federal and State certifications and
approvals of the system foruse in RCY elections in time for the November 2008 ¢lection, Contractor
shall follow the contingency plan it develops as required by Section XTI of Appendix G &nd pay forall
costs associated with fhis contingency plan as required by thc same seotion.

8. Accepiance I’rocedure
A _ RCY Design Sgeciﬁcaﬁons

Contractor shalt deliver the RCV Design Specifications fo City in accardance with Appendix, B
(Implementation Plan). If the City believes that the RCV Design Specifications do not fulfill the
Performance Speclﬁcahons the City shall provide Contractor with a detailed and specific wiitien
summary clearly stating ¢ach failure of the RCV Design Specificationss to capture the Performance
_ Specifications. Exceptto the cxtent the City élearly and specifically objects to each failure of the RCV

Desipn Specifications to comply with the Performance Specificatiops int writing within fourteen (14)

" calendar days of the date of tts receipt of the Design Specification from Contractor, the City will be . .
decmed o bave accepted the same. After receipt from the City of a timely written fiotice spzcifically
stating each failtre of the Design Speecification o comply with the Performance Specifications,

Contractor shall within twenty (20) business days.from receipt of written notice from the City comrect the
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failures stated by the City and submit revised RCV Design Specifications to the Cify. If the Contractor -
does not correct the failures(s) stated in the City’s timely written notice of the failure of the RCV Design.
Specifications fo comply with the Perforntance Specifications, within such twenty (20) busmess day
penod., such faiture shall constitute an Event of Default,

B.  Hardware Acceptance.
“Hardware shall achieve acceptance by the Clty in accordance with the following;

‘Within ten (10) days of Contractar's written notice to City that it has performed acceptance
‘testing of the Hardware and that the Hardware satisfies the Acceptance Tests, City shall either (f) notify
Contractor In writing of its Acceptance of the Hardware or (ii) notify Contractor in writing by delivery of .
a Defect Noticé of its rejection of the Hardware stating with specificity the failpre of the Hardware in
question to cormply with the Acceptance Tests. I City fails fo deliver to Contractor a Defect Notice
within sush ten (10) day pcnod, the Hardware shall be dccmed accepted by the City.

€. Seffware Acceptance,

The System Software shall achieve acceptance by the Crty m accordance with the foﬂowmg
. before delivery to the City:’ :

‘Within ten (10} days of Cnnﬁ'actofs writien notice to City that it has perfonncd acocpiance
testing of System Software and that the System Software satisfies the Acceptance Tests, City shall either
(i) notify Contractar of iig Acceptancs of the System Software or (D) notify Contractor in writing by
delivery of a Defect Notice of its rejection of the Systemn Software stating with specificity the faflure of
the System Software in question to comply with the Acceptance Tests, H City fails fo deliverto
Contractor a Defect Notice within such ten (10) day period, the System Software shall be deered

-acccpted by the City.

D. Final Acceptunce of System Upon {(8) System passing the Acceptance Tests, (b)
Contractor's delivery of the Documentation for the System to City as provided in Section 7 below, and (c)
" upon cerfification by the Depariment to the San Francisco Board of Supervisors that the official statemnent
of votes cast in the June, 2008 clections are complete and accuraté, City shall, within thres (3) days
thereafter, notify Contractor of ifs Acceptance of the System or the System's faiture to achieve .
Acceptance, Yf City fails to notify Contractor in writing clearly and specifically stating the failire of the
System to achieve Final Acceptance within three (3) days after the last 1o oconr of such events, Final :
" Acceptance will be deermed to have ocourred. If following Fimal Acceptance (i) a legal action is instituted
challenging the results of the June 3, 2008 election, and (3j) such astion results in 4 final judgment ofa
court of competent jrrisdiction holdmg that the System did not properly record and tabulate votes in such
election, Contractor shall (a) be liable for Liquidaied Damages in accordance with Section 29(C)(3) of
this Agreement, and (b) zefimd to City.promptly upon demand amounts paid by City to Confractor upon
Final Acceptanee for the Hardwire and System Software (the “Final Acceptance Payment™). Josuch .
event, Contractor shall be afforded a period of thirty (30) days after notice pursuant to Section 9(A)(H) to
remedy the failure of the System fo properly record and fabulate votes. Upon Confractor emiedying
faihwe of the System to propesly tabulate votes within such thirty (30) day period or later provided the
Agreement is not sooner termmatcd by the City, City shall return the Final Acceptance Payment to .

"Contractor,
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7. Documentation Delivery

Contractor shall deliver one (1) electronic copy {capable of hard copy reproduction by City) of
the completed Doommentation for the System, including for all Systern Software and Hardware, in
accordance with the Appendices B (Fmplementation Plan) and G (Suppott and Maintenance Services).
The City may withhold its issuance of the notice of Final Acceptance under Section 6(D) uniil City
Teceives the completed Documentation. The City may make such number of copies of the Document as is
required for City to conduct an eleétion. The City shall furnish Documentation only to avthorized persons
acting under the direction of the Cify in the conduot of an e]ec‘aon

8. Term and Termination/Termination for C(mvemence

A, Implementxhon Plan. The Implementaﬁon Plan is set forthin Append:x B
(fmplementation Plan),

i Delays, To prevent slippage in the completion of the project, Contractor agrées
shat if such slppage occurs due fo the Fault of Contractor and not due o an Excnisable Délay (28 defined
. herein Section 56), it will assign additional qualified personnel to the project.

' fi.  Time of the Essence. The partics agree that tirae is of the essence, and that the
Systein will e developed and implemented in accordance with the Implementation Plan, Notwithstanding
the foregoing, Confractor shall not 'be Tesponsible for delays not caused by Contractor or dueto any
Excuszbls Delay. . )

) B Crltccal Milestanes, Contractor acknowledges and understands tbat the
Implemcntaﬁon Plan contains Critical Milestones which mmst be attained by the dates listed in Appendix
B-1 (Critical Milestones) in order to make the Systern available for use in the slection of February 2008
and subsequent eleotings covered under this Agreement. Inthe event Contractor fils to achieve a Critical
Milestone by the date set forth on Appendm B-1, and docs not cure such fajlure within the cwre period
stated in Section 9(A)G), the Clty may impose qumdatcd Damages jn accordance with Séetion 29 of this

Agreemeit, -

B.. Progress Reports, Contracior shaﬂ provxde City weekly wrilien staius reports advising
the City of its progress, which reports will be delivered not later than three (3) days following the week to
whxch fi relates. For purposes of this paragraph, a week shall mean Siunday throngh Saturday.

C. . Termmatmn for Caxise. Fa the svent Contractor commits an Bvent of Defanlt fas .
defined in Section 9(A)), this Agresment may be terminated. Termination will be effective after ten (10)
days written notice to Contractor, No new work will be undertaken after the date of receipt of any notice
of termination. In the evetit of such termination, Contractor shall be paid amounts required to be paid
- vnder this Agreement up to the date of termination. Howeves, City may offset ageinst such amounts due

- to Conttactor any Lignidated Damages and other direct demages which City will inctr by reason of
Contractor’s default and which City is permitied to recover mndér this Agreement. Except as otherwise
stated in Seotion 29 of this Agreement, such offset will not constifuie a waiver of any othcr remedies
available fo City nnder this Agreement

D. Terminatien for Convenience, City may_tenm‘naﬁe this A greement for City's
convenience and without canse at any time by giving Conractor thirty (30) days prior written notice of

such termination. Ta the event of such tenmipation, City shall pry Contractor (3) those amounts owed o
Contractor under this Agrecment up to the date of termimation, and (i) those expenses reasonably
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failures stated by the City and submit revised RCV Design Specifications fo the City. T the Contractor-
does not correct the failures(s) staied i the City’s timely written notice of the failure of the RCV Design
Specifications to comply with the Performance Specifications, within such twenty (20) busiriess day
penod, such faifure shall conshtuie am Bvent of Default,

B.  Hardware Acceptiance.
" Hardware shal] achieve acceptance by the Clty in aceotdance with the following:

‘Within ten (10} days of Contractor's written notice to City that it has performed acceptance
testing of the Hatdware and that the Hardwate satisfies the Acceptance Tests, City shall either (i) notify
Contractor in writing of its Acceptz.nce of the Hardware or (i) notify Contracior in writing by delivery of
2 Defect Notice of its rejection of the Hardware stating with specificity the failpre of the Hardware i in
question fo cornply with the Acceptance Tests. If City fails to deliver to Coniractor s Defect Notice
within such ten (10) day penod the Ha:dware shall be dccmccf accepted by the Czty

C. Software Acceptance.

_ _The System Software shaH achieve acccptance: by the C:ty m accor&znce with the following
. before dchvery to the Cxty

Within ten (10} days of Contractor’s written notice to C1ty that it has performed acoeptance
testing of System Software and that the System Scfiware satisfies the Acceptance Tests, City shall either
(i) notify Contractor of its Acceptance of the System Sofiware or (D) notify Confractor in writing by
delivery of a Defect Notice of its rejection of the System Sofiware stating with specificity the failare of
the System Software in question to comply with the Acceptance Tests, If City fails to deliverto -~
Contractor a Defect Notice within such ten (10) dey period, the, System Software shall be deemed
acceyted by the Cify. ' . .

D. Final Acceptance of System Upon (2) System passing the Acceptance Tests, (b)
Contractor's delivery of the Documentation for the System to City as provided in Section 7 below, and (¢}
" upon certification by the Depariment to the San Francisco Board of Supervisors that the official statement
of voles cast in the June, 2008 elections are complets and accuraté, City shall, within three (3) days
. thereafter, notify Contractor of its Acceptance of the System or the System's failure to achieve
Acceptance, I City frils t6iotify Contractor in writing clearly and specifically sjating the failure of the
System to achieve Final Acceptance within three (3) days after the Jast to ocour of such events, Final’

Acceptance will be deemed fo have oconrred, X following Final Acteptance (i) a legal action is instituted '

chaitenging the resuits of the June 3, 2008 election, and (i) such sotion results in 4 final judgment of a
court of competent jirisdiction holding that the System did not properly record and tabulate votes in such
election, Coniractor shall () be liable for Liquidated Damages in accordance with Section 29(C)(3) of
1his Agreement, and (b} tefund to City.promptly upon demand-amounts paid by City to Contractor upon
Final Aeceptance for the Hardware and System Software (the “Final Acceptance Payment™). In such
event, Contractor shall he afforded a period of thirty (30} days after notice pursuant to Section 3{A)() to
remedy the faflore of the System to properly record and tabulate votes. Upon Confractor remedying
failure of the System fo properly tabulate votes within such thirty (30) day period or later provided the
Agreement is not sooner ternnnated by the City, City shall retum the Final Asceptaucc Paymentio .

’ Cantractc;r
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7. Documentation Delivery

Contractor shall deliver one (1) electronic copy (capable of hard copy reproduction by City) of

" the completed Documentation for the System, including for all System Software and Hardware, in

 accordance wifh the Appendices B (Implementation Plan) and G (Suppert and Mainfenance Services).
The City may withhold its issuance of the notice of Final Acceptance under Section 6(D) until City

teceives the completed Documentation. The City may make such number of copies of the Document as is

required for City to condnct an eleétion. The City shall furnish Documentation only to authorized pezsons

acting under the direction of the City in the conduct of an e]echon.

8. ) Term aud Ternnnaﬁonfrermmahun for Canwmence

A, Implementzﬁon Plan. The Implementatwn Plan is set forthm Append.tx B
(J'mplcmcn‘cation Plan)

i Delays, To prevent slippage in the completion of the proj ject, Contractor aprees
that if such slippags oceurs due fo the fault of Contractor and not doe to an Excussble Delay (as defined
herein Sectlon 56), it will assign addmonal quelified personne] to the pro_;ect

' i, Tinte of the Essence. The parties agree that thme is of the essence, and that the
System will be developed and implemented in accordance with the Tmplementation Plan, Notwithstanding
the foregoing, Contracior shall not be responsxble for defays not caused by Contractor or due o aty
Excusable Delay.

' T B Crifical Milestores. Contractor ac]mowiedg@c and.mderstands that the
Tmplementation Plan confains Critical Milestones which nmst be attained by the dates isted in Appendix
- B-1 (Critical Milestones) in order to make the System available for use in’ the election of February 2008
and subsequent eleotions covered under this Agresment. In the event Contractor fails to achieve 2 Critieal
Milestone by the date set forth on Appendix B-1, and does not cure such failure within the cure period
stated in Section 3(A)(H), the Cxty may impose Liguidated Damages in accordance with Section 29 of this
Agreement, _ .

B. . Piogress Reports, Coniractor shall provide City weekly written status reports advising
the City of its progress, which reporis will be delivered ot later than three (3} days following the week to
which it relates. For purposes of this paragraph, a week shall mean Sunday firongh Saturday.

C. Termination for Canse. In the event Contractor commits an Bvent of Default (as .
defined in Section 5{(A)), this Agreement may be terminated. Termination will be effestive afier ton (10)
days written notice t6 Contractor. No new work will be tmderteken after the date of Teceipt of any notice
of tetmination. 1 the event of such fermination, Contractor shall be paid aimounts required o be paid
- umder this Agreement up o the date of termination. However, City may offset against such amounts due
to Contractorany Lignidated Damages and other direct damages which City will incur by reason of
" Coniractor’s defanlt and which City is permitted to recover undér this Agreement. Exeept as ofherwise’
stated in Section 29 of this Agreement, such offset will not constitute a waiver of any othcr remedies
availsble to City mder this Agreement.

D. Termination for Convemience, Cxty may terminate this Agreement for City’s .
¢onvenience and without cause at any fime by giving Confractor thirty (30) days prior writfen notice of

such termination. In the event of such fermipation, City shall pay Contractor (i) those amounts owed to
Contractor under this Agrecment up to the date of termination, and (ii) those expenses reasonably
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. incurred by Coﬁ’z‘mctor after receipt of notice of termination. Centractor shall cease Work on receipt of
potice of termination, Post-termination employes salaries, post-tormination administrative expenses, or
any other cost not reasopably incurred after notice of termination will not be paid by the City, This

_ sestion shall not prevent Contracior from recovering costs necessarily mcurred in discontinuing further

work undet the contract after receipt of the termination notice, ’

E.  Obligations npox Termination. Upon termination of this Agreernent, Contractor shall
subrnit an invoice to City for amounts payable by the City under Section 8D, for which Comtractor has not
-previously been compensated. Upon approval and payment of this invoice by Cily, City shallhaveno
further payment obligations fo Contractor provided, however, that any canse of action Contractor may
have agamst City under this Agreement (for breach of oontract or otherwise) shall not be xmpaued by
such mvoice or paymmt .

. ‘E, Snrvival. 'I‘hls section and the following sestions of fhis Agreement shall survive
terinination or expiration of this Agrccmcnt' 43,100, 13, 16, 17, 19 through 22, 24, 25, 26, 47 through
51, 54 56,57, 58 and 59,

G, Defandt by City. Confractor may ’csrmma.’ce this Agresment by written notice to the City

it
-1 C1ty fails to pay any sunrowing to Contractor mﬂ:un ﬂnﬁy {30) days of the date

when due, o

. i Cxty fails to comply with any torm or prowsmn of {his Agreoment (other than -
failure fo make payment), and does not cure such failure within thirty (30) days of written notice fom-
Contractor of such longer time as agreed upon by City and Contractor as needed by City fo cure provided
City begins such cure within the imitial thisty (30) day pérod.. - '

H Contracfor’s Remedies, Coptractor’s . ;emnahon rights under this Agreement
(mcludmg, without imitation, Contractor's termmatlon rights nnder this Section §) are in addition to and
1ot in lieu of all other remedies available to Coptractor nnder this Agreement, at law, equity or otherwise,
alt of which remedies’ are reserved and each, of which may be exércised simuliancously or in the °
alternafive. Without limitation to the foregoimng, Comftractor may elect in Hen of terminating this
Agreement in accordance with this Section 8, to suspend Confractor’s performance under this Agreement
{without waiver of Contractor’s termination right) upon a breach.of this Agreemnent by City, in which case
such suspension may remain in sffect until the first to occur of () cure by the City of. such breach or (i)
termination of this Agreement by Contractor after expiration of the cure.period (if any) afforded City
nnder this Agreement. In the' event of 2 suspension by Contractor, all scheduled dates and milestones of
this Agreement shall be extended by aperiod of hmc cqual o the duration of ‘the suspension.

9 s Dafan}t' Remﬂd]es:

A Bach of the following shall constitute an event of defict (“Bvent of Default”) mnder this
Agreement: R . )

L Contractor is in breach of any of the following Sections of this Agreement: 16
. (Felst Claims), 22 (Confidential Information), 23 (Insurance), 24-1 (Performance Bonds), 33 -
(Assignment), 53 (Compliance with Laws), 53-1 (Califorrde Secretary of State Compliance), or 54
(Private Informaﬁon), and Contractor fails to (2} commence fo diligently atternpt to cure breach upon -
Contractor receiving notice of such breach, and (b) cure such breach within ten (10) days of Contractor
 receiving notice of such breach or such longer time 25 agreed upon by City and Contractor as needed by
Contractor fo cure provided Contractor begins such cure within the initial ten (10) day period.

] - . .
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it . Contracior fails or refixses to perform or observe any term, governant or condition
contained in this Agreement (other than as set forth in Section 9(A)({) above), and such default continues
fora‘period of thirty (30) days after receipt of written notios thereof from City to Confractor or such
longer time as agreed upon by City and Contractor as needed by Contractor fo cure provided Contractor
begins such cure within the initiel ten (10) day period. :

Hi, - Contrac{or does not correct the faitures of the RCV Design Specxﬁcat:ans to:
comply with the Performance Specifications within twenty (20).business days of receipt of written notice
Fom the City as required under Section 6.A or such longer time as agreed upor by City and Contractor 25
needed by Contractor to cure prowded Contractor begins such cure within the initial twenty (20) day
period. _.. ) L e e .

iv.  Cobtractor does not correct the matanal seeurity or malicicus code problems
identified by the third party reviewer and doss not comply with the contmgcnoy plan as required unrder
Section 5.A.9. . .

v, Contrantér (A) is generally not paying its debis as they become duc (B) fles, or
consents by answer or.otherwise to the filing against it of, a petition for refief or Teorganization or
smangement or auy other petition in bankruptey or. for liquidation or to take advantage of any bankrupicy,
insolvency or other debtors’ relief law of any jurisdiction, (C) makes an assipmment for the benefit of its ©
ereditors, (D) consents fo the appointment of a custodian, receiver, frustes or other ofhcer with similar
powers of Coniractor or of any substantial part of Contractor's propetty or (E} fakes actxon for fhe purpose
of a:ny of the foregoing.

vi, A cowt or goverhment anthority enteys an order (A) appointing a custodian,
receiver, trustee or other officer with similar powers with respect to Contractor or-with respeet to any
substantial part of Contractor's property, (B) constituting an order for relief or approving a petition for -
relief of reorganization or arrangement or any ofher petition in bamkruptoy of for liquidation or to take
- adventage of any bankrupicy, insolvency or ofher deblors' relief law of any jurisdiction or (C) ordering -

- the dissolution, wmdmg-up or liquidation of Contractor.

-7= " y#i,  Contractor fails fo meet amy Critical Milestone stated on Appen&lx B-1; prowde.d -
however, in the casé of Citical hﬁlwtoncs #3 and #4 only, if Contractor does not cure sach faﬂure within
thirty (30) days of Contractor receiving written notice from the City or such longer time as agreed upon
by City and Contrastor as needed by Contractor to cure provided Contractor begins such cure within the

initial thirty (30y day penod.

B. On and after any Event of Default, which is not cured within the time pe.nods stated in
Section 9¢{A) above, City shall have the right o exercise its legal aud equitable femedies, including,
withiout Hmitetion, the tight to ferminate fhis Agreement or to seek specific parformance of all or any part
of fhis Agreement. In addition, City shdll have the right (buitno obligation) to cure (or cause to be cured)
on behalf of Contractor any Event of Defaul; Contractor shall pay to City on demand afl costs snd -
expenses reasonably and nedessatily incumred by City in effecting such cure, with iriterest thereon from
the date of Incurrence af the maxinmum rate then permitted by law. City shall have the right to offset from
any ameounts dueto Coniractor under this Agreement or any other agreement between City and Conractot
all damges, Josses, costs or expenses incurred by City as a zesult of such Event of Default and any
Hquidated damages due from Confractor pursuant to the terms of this Agreement or any other'agreement.

.G Al remedies proﬁdcd for in this Apgresment may be exercised individually orin
combination with any other remedy dvailable herennder or under applicable laws, rules and regulations.
The exercise of any remedy shall not prcchldc or in any way be deemed o wazve any other rcmedy
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_ncurred by Coniractor after receipt of notice of termination, Contractor shall cease Work on receipt of
notice of termination. Post-termination employes salaries, post-fermination administrative cxpenses, or
zmy other cost not reasonably incurred after notice, of termination will not be paid by the City. This
section shall not prevent Contracior from recovering costs necessarily incurred in dxsconbnumg fixther
work under the cont—act after receipt of the tormination notice,

: E. Obhgaf:!_ons wpon Termmnation, Upon terrmination of this Agreement, Contractor shall
submit an invoice to City for amounts payable by the City under Section 8D, for which Contractor has not
previously been compensated. Upon approval and payment of this invoice by City, City shalthaveno -
further payment obligations to Confractor provided, however, that any cause of action Contractor may
hawe agamst City under this Agreement (for breach of contract ot otherwise) shall not be impaired by
such invoice or payment X

. "F, Survxval. This section and the following sections of this Agreement shall survive
* termination or expiation of this Agtecmcnt 43,10D, 13, 16, 17, 19 through 22, 24 25,26, 47 throngh
51, 54 56,57, 58 and 59,

G. Defalﬂtby City., Cottractor mzy terminate this Agreement by written rotice fo the Cify

it

» 3 le-Y fails to pay any sum owmg to Contractor within thirty (30) days of the date
when due. °

ii. City fails to comply with any term or promsmn of this Agreement (other than i

failure to make payment), and does not cimre such faflure within thirty (30) days of written niotice from
Contractor of such longer time as 2greed upon by City and Contractor as needed by Cify fo cure provided
Czty bcgms such cure mﬁzm the initial thirty (30) day périod..

H.  Coniractor’s Remedies, Contractor’s tammaﬁon nghts wmder this Agreement
'('mcludmg, without limitation, Comtractor’s termination rights nnder this Section 8) ate in 2ddition to and
not in Heu of a1l other remedies available to Contractor under this Agreement, at law, equity or otherwise,
all of which remedies are reserved and each of which may be exercised simultansously or in the
alternafive. Without limitation fo.the foregoing, Contractor may elect in Hen of termunating his
Agreement i accordance with this Section 8, o suspend Contractor’s performance undet this Agreement
{without waiver of Coniractor’s termminaHon right) upon a breach of this Agreement by City, in which case

. such suspension may remain in effect unti] the firstto ocenr of (f) cure by the City of such hreach or (if) -
termination of this Agreement by Contractor after expiration of the eure period (if any) afforded City
under this Agreement. In the event of 2 suspension by Contractor, all scheduled dates and milestones of
this Agreement sha]l be extended by a period of time egual {o the duration of the suspension.

9, - Dafault- Remedles.

A, RBach of the following shall constitute an event of default (“Event of Defanlt”) under this
Agreement: : :

L Contractor is in breach of any of the following Sections of this Agreement: 16
(False Claims), 22 (Confidential Information), 23 (Insurance), 24-1 (Performance Bonds), 33
(Assignment), 53 {Compliance with Laws), 53-1 (California Secretary of State CompHance), or 54
(Private Information), and Contractor fails to {2) commence to diligently attempt to cuze breach upon
Contractor receiving notice of such breach, and (b) cure such breach within ten (10) days of Contractor
receiving notice of such breach or such longer time as agreed upon by City and Coniractor as needed by -
Contrasior fo cure provided Contractor begins such cure within the initial ten (10) day period.

. C e ) .
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it Contractor “fails or refuses to perform or observe any tarm, covemant or condition
contained in this Agreement (other than as set forth in Section 9(A)(i) above), and such default continues
for a period of thirty {30) days after receipt of written notice thereof from City to Confractor or such
longer time as agreed upon by City and Coniractor as needed by Contractor to cure provided Contractor
begins such cure within the fnitiel ten (10) day period. .

i,  Confractor dossuot correct the faitures of the RCV Design Specifications to:
comply with the Perforrmance Specifications within twenty (20).business days of receipt of wiitten notics
From the City as required under Section 6.A or such longer time as agreed upon by City and Confractor as
needed by Contractor to cure prowded Conh'actor begins such cure mthm the initial twenty (20) day
perfod.. . | ) LR . . .

: iv. Contsactor does not correct the material security or malicious code problems
1dent:ﬁed by the third party reviewer and does ndt comply with the contngency plan as required nuder
Section 5.A.9.

\2 Contractér (A) is generally not paying its debts as thcy become dug (B) ﬁlcs, or
. consents by answer or.otherwiss o the filing against it of, a pstition for relief or reorganization or
arrangement or auy other pstition in bankruptoy or; for Yquidation or to take advantage of any bankrupicy,
insolvency or other debtors' relief law of any jurisdiction, (C) mmakes an assignment for the benefit of its -
ereditors, (D) consents to the appointment of a custodian, receiver, frustss or oth?r officer with similar
powers of Contractor ar of any substantial part of Contracier's propetiy or (E) takes action for the purpose
of any of the foregomg

vl . Acowtor government authority enters an order (A) appointing 2 custodian,
receiver, trustee or other officer with similar powers with respect to Contractor or-with respec! to any
substantial part of Contractor's property, (B) constituting an order for relief or approving a petition for -
relief of reorgmmization or arrangemnent or any other petition i bavkruptey ot for liquidation or to take
advantage of any bankruptoy, insolvency or other debiors' relief law of any Jmsdlcuon or {C) ordanng )

" the dissolution, wmdmg—up or liquidation of Confractor. _

vil,  Contractor fails to meet any Critical Milestone stated on Appendix B-1; prowded .
however in the casé of Critical Miléstones #3 and #4 only, if Contractor ‘does not cure such fa]hre within
thirty (30) days of Contractor receiving written notice from the City or such longer time as agised upon
by City and Contractor as needed by Contractor §o cure provided Contractor begins such cure mﬁ:m the

initial thirty (30) day panod

B. On and after any Event of Defeulf, whzch is not cnred within the Fme pcnods gtatedin -
Section 9(A) above, City shall have the right to exercise its legal and equitable remedies, including,
without lirmitation, the right to fetroinate this Agreement or fo seek specific performance of all or any part
of this Agreement. Tn addition; City shall have the right (but np obligation) fo cure (or cause to be cured)
on behalf of Contractor any Event of Defauit; Coniractor shall pay to City on demand all costsand = -
expenses reasonably and necessarily incurred by City in effecting such cure, with friterest thereon from
the date of incucrence at the maximum rate then permitted by law. City shall have the right fo offset from -
any amounts due to Contractor under this Agreement or any ofher agreement between City and Contractor
all damages, losses, costs or expenses incured by City asa result of such Bvent of Default and any
Tignidated damages due from Contractor pursuant to the terms of fhis Agreement or any other agresment.

. C.°  Allremedies provided for in this Agreemert may be exercised individually or fn
*_ cornbination with any other remedy dvailable hereunder or nnder applicable laws, rules and regulations.
The exercise of any remedy shall not preclude or in any way be deermed to waive any other remedy.
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10,  Payments
A.  Fixed Price. In consideration for the services rendered under this Agreement and for the

rights in the Hardware and System Software granted hereunder, the City shall pay to Coziractor the
amount set forth in Appendix C (Deliverables) i accordance with the Payment Schedule attached hereto -
and fully incorporated herein as Appendix F (Payment Schedule). In no event shall the amount of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and
25/100 Dollars ($ 12 650,233.25) Compensation skall be due and payable within ﬂ]zrty days of the data .
of Confractor’s invoice. All payments from City to Contractor shall be mmde via wire transfer in

- aecordance with written wire ms’fmct:ons prov:ded by the Contzactor.

B. I‘ayment DoesNot Imply Acceptance of Work.-The granting of sy payment by City, -
or the receipt thereof by Confractor, shall in o way Iesscn the respons1bih1y of Contractor to eonform o
the reqmrcmants of this Agreement.

€, System Trade-In- .
(1) Ona five (5) year straight-line depreciation schedulc, from the date of the Effective Date,

Contractor wifl aliow City the option of trading in components of the System , in cxchange for the lafest
version of certified Hardware and Software, dﬁveloped or released by Comtractor, af the cirrent market
price. The City may, at its sole discretion, exersise this option priar to the expxrahon of the five (5) year

period. . ‘

Yeat Depreciatcd% ' Credit%
2009 .- [20% .| 80%
2010 40% 60%
2011 60% 40%
2012 80% 20%
2013 100% 0%

{2) EBffective onthe date that the City no’czﬁes Cmtactor that it will exercise s opton,
Contractor shall provide City with pricfity of dchvcry over all othcr sales made by the Contractor after
the City provides such noﬂc&

: D. Taxes. I’aymcnt of any taxes, including posséssory iritefest taxes and California sales
and use taxes, levied upon or as & result of this Agreement, or the goods or services delivered pursuant
hereto, shall be the obligation of Contractor,

Contracior recognizes and vnderstands that this Agreement may create a “possessory interest™ for
property tax pirposes. Gencrally, such a possessory futerest js not ereated unless the Agreernent entitles
the Confracior to possessich, oocsupancy, or use of City property for private gain. I such a possessory
interest is created, then‘ﬂxe following shail apply; - _

: (1) Contractor, on behalf of itself and any parmlﬁcd suceessors and assigns, recognizes and
understands that Contractor, and any permitted successors and assigns, may be subjeot to real properiy tax
assessménts on the possessory fnterest;

(2) Contractor, on behalf of itself and any permitied suceessors and assigns, recognizes and
mdmds that the creation, extension, renewal, or assignment of this Agreement may result in a
“chenge in ownership™ for purposes of real properiy texes, and therefore may result in a revalnation of
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&0y possessory interest created by ’thzs Agreement. Contractor accordingly agrees on behalf of itself and
its permitted successors and assigns to report on behalf of the Cify to the County Assesgor the mformation
r8qu1red by Revenue and Taxation Code sec’non 480.5, as amended from time to time, and any suceessor

provision.

: (3) Contractor, on behalf of jtself and arty permitted sncoessors and assigns, recognizes and

understands that other events also may cause a thange of ownership of the possessory interest and result
in the revalunation of the pdssessory interest, (see e.g., Rev. & Tax. Code section 64, as amended from

" time to time). Contractor accordingly agrees on behalf of itself and its permitted sucoessors and assigns |

to report any change in ownership to the Comty Assessor, the State Roard of Equahzannn or other pubhc

) agency ag reqmred bylaw. _ — et

(4) Conttactor furﬂter agrees fo provide such other mfonnahon as may be requested by the C1iy to
enable the City to comply with any reporting re@memems for possessory interesis that ate itiposed by
applicable law,’

11, CityRespbnsibﬂities

AL City Representaﬁve. City will make gvailsble to- Conttactcra quatified project manager. .

~who will be anthorized to make binding decisions for the City regardmg this Agreement and will

promptly:
(@  reviewall specifications; techuical materials and other dom:mcnts submitted by

Contractor, request necessary corrections, and approve such documments;

@y  provide requesied City information and data and assurne responsibility on the
adequacy of the same; ) R . :
(i)  advise Contractor of City’s requirements; and

(iv)  upon request provide access to City’s staff, facility and hardware.

>

2. . Coutractor Staffing and Snpport Servwa

A, Project Manager, Contractor shall designate a Pro;ect Manager in accordemcc with the
requirements of Appendix G (Suppcrt and Maintenance' Services).

. Confractor shall use its reasonable efforis to maintain the same Project Manager until
Acceptance of the System. However, if Confractor needs to replacc its Project Manager, it shall endeaver
to provide City with written notice thereof at least 45 days prior to the date the Project Manager is to be

. replaced, Notwithstanding the foregoing, Contractor may appoint temporary Project Managers in
connettion with short term nnaveilability, sick leave, or reasonable vacatxons, provided that Contractor
gives City reasonable notification thereof in advance.

‘ City may tequire Contrastor to replace its Project Managsr, by giving Contractor
potification thereof and City’s objestive reasons fherefore. Upon receipt of such notice, Confractor shall
make reasonable efforts o replace the Project Manager as soon as reasonably possible, provided that
Contractor shall not be required io remove personnel from other ongoing projects. Contractor shall not be
obligated to remove any Project Manager if such zemoval would in the reasonablc opinion of Confractor-
viclate applicable law or subjest Coniractor fo babshty
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10.° P:iymeilts

A, Pized Price. Tn consideration for the services rendered under this Agreement and for the

tights in the Hardware and System Software granted hereunder, the City shall pay to Contractor the
ernount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule attached hereto
and fully incorporated herein as Appendix ¥ (Payment Schedule). In noevent shall the amount of this
Agreement exceed Twolve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and
25/109 Dollars ($ 12,650,233.25). Compenssation shall be due and payable within thirly days of the date.
of Contractor’s invoice. All payments from City to Contractor shall be made via wire fransfer in
accordance thh written wire instructions provided by the Comxactor

"B, Payment Does Not Imply Accepfance of Work. The granimg of any payment by Clty,
or the receipt thereof by Contractor, shall in no way lessen thcresponsxbﬂrty of Contractor to conform to
the reqmrements of this Agreement. ,

c. System Trade-In- - . )
(1) Ona five (5) year straight-line depreciation schedule, from the date of the Rffective Date,

Contractor will 28ow City the option of trading in components of the System , i cxchange for the latest
version of certified Hardware and Sofiware, dcveloped or released by Coniractor, at the ctarent market

price. The City may, at its sole discretion, exercise this option prior to the cxplrauon of the five (5) year S

period, . _ _ s
Year - Depmciated % C‘redit %
12000 .- | 20% . ]80%
2010 40% 60%
2011 60% | 48%
2012 80% 20%
2013 100%. ) 0%

(2) Effective on the date that the City notifies Contractor that it will exercist this option,
Contractor shall provide City with priotity of delivery over all other sales made by the Contractor after
" the City provides such notice.

D. Taxes. Paymmt of aﬁy taxes, including possessory ﬁiercst taxes and Califomnia sales
and use taxes, levied upon or as a result of this Agreement, or the goods or services delrvered putsuant

. hereto, shail be the obligation of Contrastor.

Contractog recognizts and understands that this Agmemcnt mnay create 2 “possessory mterest” for

properiy fax purposes. Generally, such a possessory interest js not created unless the Agreernent entitles
the Contractor to possession, occupency, or use of City propcrty for private gain. If such a possessory
interest is created, then the following shall apply: -

(1) Contractor, on behalf of itself and any pemﬁftcd successors and assigne, recognizes and .
understands that Contractor, and any perrnitied siecessors and assigns, may be subject toreal property tax.
- assessmeénts on fhe possessory interest;

. (2) Contractor, on behalf of itself and any permitted suceessors and assigns, recognizes and
understands that the crestion, extension, renewal, or assignment of this Agreement may result in 2
“change m ownewship” for purposes of real property taxes, and therefore may result in a revaluation of
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any possessory interest oreated by this Agreetnent. Contractor accordingly agrees on behalf ofitself and
its permitted successors and assigns to report on behalf of the City to the County Assestor the information
reqmred by Revenue and Taxation Code section 480,5, as amended ﬁom time to time, and axty successor

provision.

{3) Contracter, of: béhalf of itself and any permitted sucoessors and assigns, recognizes and
understands that other events also may cause 2 change of ownership of the possessory mterest and result
in the revalnation of the possessory inferest. (see e.g., Rev. & Tax. Code section 64, as amended from
time to time). Contractor accordingly agrees on behalf of itself and its perrmitted successors and assigns
to report aay change in ownership to the Cm.mty Assesgor, the State Board of. Eguahzancn or ofher pubhc
agency as reqlm'ed bylaw. - - : o

(4) Conisactor further agre-&s 1o provide such other information as may be requested by the City to

enable the City to comply with any reporting recpmcmexrts for possessory imterests that are itmposed by -
applicable law.’ _

11. C'Ity Resp onsibihtles

A, City Representatwe. City will make aveilsble to Conftactor a qualified project manager
who wilt be authorized to make binding decisions for the City regarding this Agrecment and will
promptly:- -
O review all specifications; tcchmcal materials and other documents submitted by
Contracior, request necessary corrections, and approve such documents;

@y  providerequested City information and data and assurne rcsi: onsibility on the
adegnacy of the same; . ' . - :
()  adviss Contractor of City’s requiremnents; and

(") - upon requestprovide acésss to City's staff, facility and hardwware.

R

12.  Contractor Smfﬁng and Support Servm&s : -

A Project Manager. Contractor shall deszgnate 3 Pxo;cct Manager in accordance with the
requirements of Appendix G (Support and Mainienance Services). -

. Confractor shall use its reasonable efforts to maintain the same Project Manager natil

- Acceplance of the System. However, if Confractor needs to rep]ace its Project Manager, it shall endeavor

 to provide City with wiitten notice thersof at least 45 days prior o the dete the Project Manager isfo be

. replaced. Notwithstanding the foregoing, Contractor may appoint temporary Project Managers in :
cotmettion with short term nmavaflability, sick leave, or reasonable vacahons, provided that Contractor
gives City reasonable notification thereof in advance. - .

City may require Contractor to replace ifs Project Managar, by giving Contractor
nouﬁcatmn thereof and City’s objective reasons therefore. Upon receipt of such notice, Contractor shall
make reasonable efforts to replace the Project Manager as soon as reasonably possible, provided that
Contractor shall not be required o remove persommel from other ongoing projects. Coniractor shall not be
obligated fo remove any Project Manager if such removal would in the reasonable opmmn of Contractor
viglate apphcable law or subject Contractor to lizbility.
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B. . Staffing, Work under this Agreement shall be performed only by cornpetent persontiel”
appropriately trained m technical skiils to perform their duties ynder the supervision of, and (subjegct to
subcontracting by Contractor pursuant to Section 32) in the employment of, Contractor. Contractor shall
comply with City's reasonable requests regarding assignment of personnel, but all personnel, including
those assigned at City's request must be supervised by Contractor. The personnel of each party, when on
the premxses of the other, shall comply with the seourity and other persormel regu}ahons of the party on_
whose premses such individualis locatcd. .

C System Maintenance. Contractor shall maintain the Systern in accordance with .

" Appendix G (Support and Maintenance Servites).. On an election day through the term of the contract, -
Contractor shall provide thirty-three (33) field technicians to provide support. During each Election
Period (defined as the petiod commencing on the date logic and accuracy testing begins and ending upon
certification of the election resnlis by the Department of Elections to the San Francisco Board of

- Supervisors that the official statement of votes cast is-complete and accurate (the "Election Period")),
through the ferm of the contract, Confractor shall during Coniractor’s nonmal business hours (excluding
weekends and holidays) respond to telephone requests for assistanes within four (4) business hours and
use best afforts to remedy any Error, Defect or Malfumction within twenty-four (24) business hours. Onan -
election day through the term of the contract, Contractor shall use best efforts to respond to a request for
assistance by the City and vse best efforts to rcmedy any Error, Defect or Mzlfunction within otie {1) hour

after the request for assistance,

13, Crty’s Data.
Any data ot other matetials furnished by the Cﬂy for uss by Coniractor untier ﬁns Agreement shall remain

- the sole propezty of the City and will be held in confidence in accordance with Section 22 of this :
Agreemient. Such meterials shali be remme& to City upon Ar,ccptance of the ngrams

14. Guaranteed Maxmmm Costs

A The City's obligation herexmder shall not at any hmc exceed the amouxt certified by the
Controller for the purpose and period stated in such certification. In the event that the Controller fa.'lls to
certify sufficient funds to meet the City’s obligation to make the next payment owed to Contractor immder
Appendix F (Payment Scheduls) on or before a date which is fifieen (15) days before such payment is
due, Contractor may suspend Contractor’s peffmmance under this Agrccmm’c pursuant to Section 8(H).

B, Except asmay be provided by City ordinances govering emergency” condutmns, the City’
- and its employees and officers are not authorized fo Tequest Confractor 10 perform services of to provide
materials, equipment and supplies that would result in Contractor psrformmg services or providing
materials, equipment and supplies that are beyond the scope of the services, materials, equipment and
supplies agrecd upon in this Agreement unless the agreement is amended in writing and approved as
required by law to anthotize additional services, materials, equipment or suppliss: The City is not required
to retmburse Contractor for services, matedals, equipment or supplies that are provided by Contractor
which are beyond the scope of the services, materials, equipment and supplies agreed upon in this
‘contract and which wers not approved by a written amendment to he agreement having bcen lawﬁjlly

executed by the City.

C. The City and s ernployees and officers are not authorized to offer or promise fo
Contractor additional funding for this Agreement which would exveed the maximum amount of fonding
provided for in-this Agreement for Contractor’s performance ymder this Agreement. Additional fimding
for this Agreement in excsss of the maximum provided in this Agresment shall reqmre jawful approval
znd certification by the Controller of the City and County of San Francisco. The City is not requited to
honor ary offered or promised additional funding for a contract which exceeds the mazirmum provided in

City/Comnty San Francisco Purchase Agrestent 12/5/07 1B

1044




this Agreement which requires lawfil approval and certification of the Controller when the lawful
appmval and certification by the Contro'ﬂer hag not been obtained,

D. The Controlier is not authonzed to make payments on any gantract for which funds have
notbeen ccrhﬁcd &5 avaﬂable in the budget.or by supplemental appropnahon

15,  Invoice Format

Tnvoices furnished by Contracior under this Agreement must be in a form acceptable to the
Controller, aud must inohide the Coniract Progress Payment Authorization number, All amounts pa1d by
City to Conirastor shall be subject to audﬁ by Czty .

Paymeni shaJl be made by City to Contractor af the aedracs Speciﬁed wpoR’ each invoice.

is. Submlttmg False Clmms; Monetary Penalties -
Pursuant to San Francisco Administrative Code section 21, 35 sny contractor, su'bcantractor or
consultant who submits a false claim shall be Habls fo the City for three times the amount of damages
which the City sustains betause of the false claim. A confractor, subcontractor or consultant who submits
"a false claim shall also be liable to the City for the costs, inchuding atiorney's fees, of a civil action
brought to recover any of those penalties or damages, and a3y be liable fo.the City for a.civil penalty of
up to $10,000 for each false claim. A contractor, subcontractor or consultant will be deemed to have
submitfed a false claim to the City if the contractos, subcontractor or consultant: (a) Knowingly presents
" or causes o be presented o an officer or employee of the City a false claim or request for payment or *
approvel; (b) Knowingly makes, uses, or causes to be made or nsed a false.record or statement to geta.
false olaim paid or approved by the City; (c) Conspires to defrand the City by getting a false claim |
allowed or paid by the City; (d) Xoowingly makes, uses; or causes to be made or used a false resord or
staternent to conceal, avoid, or decrease an obligation to pay ot fransmit money or property to the City;
(&) Is a beneficiary of an inadvettent submission of 2 false claim fo the City, subsequently discovers the
Falsity of the claim, and fafls to disclose the L&ISC claim fo the City within a reasonablc ﬁme after
discovery of the false claim, oo — el .

i7. Dlsallowa_nce .

I the event Contractor ¢laims or receives payment from City for a service not required by this -
Agreement, reimabursemment for which is later disallowed by City or State of California or United States
Government, Contractor shall promptly refond the disallowed amount to City upon City's réquest. Atits’
option, City may offset the ambpunt disallowed from any payment due or to become due o Contractor
under this Agreement or any other Agresment.

. 18. INTENTIONALLY OMITI’ED

19.  Responsibility for E‘urmshed Eqmpment

City shall notbe respbnsiblc for any cfai:nage tc'> persons or property as a result of the use, mistse or .

faflure of any equipment used by Contractor, ot by any of its employees, even though such equipment be
furnished, retited or loaned to Confractor by Ciy. The acceptance or use of sich equipment by
Confractor or any of its employees means that Confractor aceepts full responsibility for and agrees to
exonerate, ‘mdenmify, defend and save harmiess City from and against any and all claims for any damage
or injury of any type arising from the vi6d, misuse or faifure of such equipment, whether snch damage bc
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B. . Staifing. Work under this Agreement shall be performed only by compeient personnel
appropriately frained in technical skills to perform their duties under the supervision of, and (subject to
subcontrasting by Coniractor prrsuant to Section 32) in the employment of, Contracior., Confracior shall
comply with City's reasonable requests regarding assignment of personnel, but all personnel, inchnding

-those ass1gned at City's request rust be.supervised by Contractor. The personnel of each party, when on
the prermses of the ofher, shall comply with the security and other persormel regu.‘taﬁons of the parfy on_
whose pramses such {ndividual is Iocated. .

C System Miaintenance. Contractor shall maintain the Systemin accordance with
: Appcndm G (Support and Maimenance Services).. On an election day through the term of the contract, -
Contractor shall provide thirty-three (33) field technicians to provide support. During each Election
_ Period (defined as the petiod commencing on the date logic and accuracy testing begins and ending upon
~ certification of the clection resnlts by the Depmmmt of Blections fo the San Francisco Board of
- Supervisors that the official statement of votes cast is-complete and accurate (the "Election Period™)),
through the term of the contract, Confractor shall during Contractor®s normal business howrs {excluding -
weekends and holidays) respond {0 telephone requests for assistance within four (4) business hours and
use best efforts to remedy any Error, Defect or Malunetion within twenty-four (24) business hours. Onan -
election day through the term of the contract, Contractor shall use best efforts to respond to a request for
assistance by the City dnd vse best efforts td remedy any Ertor, Defect or Malfunction within ofie (1) bour
after the raquest for assmizuce. _

13.  City’sData )
Any dats or other matetials fimnished by the City for nse by Conimctor under this Agreement shall remain

the sole property of the City and will be held in confidence in sccordance with Section 22 of this -
Agreemient, Such materials shall be refurned to-City upon Acceptance of the Programs.

14, Guarantfeed Maximnm Cnst.s

A The City’s obligation hereunder shall not at any iime exceed the amount certified by the
Controller for the purpose and period stated in such certification. In the event that the Controller fails to
certify sufficient funds fo meet the City’s obligation to make the next payment owed o Contractor under
Appendix F (Payment Schedule) on or before a date which is fifteen (15) days before such paymentis
due, Contrastor may suspend Confractor’s pcrfcrmance undcr this Acrrccmf:at pursuant to Section ().

B. Exceptas may be provided by C:ty ordinances governing cmergcncy conchhons the City
and its employees and officers are not authiorized o request Contractor to perform services ot to provide
1naterials, equipment and supplies that would result in Contractor pérforming services or providing ‘
materials, equipment and supplies that are beyond the scope of the services, materfals, equipment and
supplies agreed npon in this Agreement unless the agreement is amended in writing and approved as
required by law to anthotize additional services, materials, equipment or supplies. Ths City is not required
to reimburse Coniractor for services, materiels, equiptent or supplies that are provided by Contractor
which are beyond the scope of the services, materials, equipment atd supplies agreed upon i this
contract and which were not approved by a written amendment to the agresment ]:\avmg been lawﬂﬂly

executed by the City.

C The City and its employees and officers are not anthorized o offer or promise fo
Contractor addiﬁo_nal funding for this Agreement which would exceed the ruaxiroom amount of funding
provided for in-this Agreement for Contractor’s performance under this Apreement. Additional funding
for this Agrecment in excess of the maximum provided in this Agresment shal reqmre iawiul approval
and certification by the Cantroller of the City and County of San Francisco. The City is not required to
honor any offered or promysed addifonal funding for a contract which-exceeds the maximum provided in
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this Agreement which requires lawful approval and certification of the Controller when the }awful
approval and cettifieation by the Controller-hag not been obtained.

D. The Controller is not authcnzed to make peyments on any gontract for which funds have
notbeen Gsrhﬁcd 28 available in the huﬁget or by supplemental appropnatmn_

i5. Invoice Format

Tnvoices furntshed by Confractor under this. Agreement mustbe in a form soceptable to the
Coniroller, and must incnde the Contract Progress Paymsnt Authorization nomber, All amowts pa:d by
City to Contractor shall be subject to audit by City. .

Paymeni shaJl be made by City to Contractor at the addrws spec;ﬁed upon‘each inrvoice.

16, Submlttmg False Clalms, Monetary Penalijes

Pursuant to San Francisco Administrative Code section 21,35, any contractor, subconiractor or °
consultant who subrudts a false claim shall be Habls o the City for three times the amount of damages

which the City sustains because of the false claim. A comtractor, subcontractor or consultant who subtuits

“a false claim shall also be lable to the City for the costs, inchiding attorney's fees, of a civil action
brought to recover any of thoss penaliies or damages, and may ’oe lable {o the City fora civil penalty of
“up to $10,000 for each false claim. A contractor, subcontracior or consultant will be deemed fo have

submitfed 2 false claim to the City if the confractor, subcontractor or consultants- (a) Knowingly presents
" or causes to be presented to an officer or employee of the City a false clafm or reguest for payment or * -~

approval; (b} Knowingly makes, uses, or causes to De made or used a falsetecord or statement to geta.
false claim paid or approved by the City; (¢} Conspires to defrand the City by getting a false claim |
allowed or paid by the City; (d) Xnowingly makes, uses, or causes fo be made or used z false record ot
statement to conceal, aveid, or decrease an obligation to pay of transmit money or property to the City;
(e) Is a beneficiary of an fnadvertent sybmission of 2 false claim to the City, subsequently discovers the
Talsity of the claim, and fails to disclose the fa]sc claim fo the City withina reasonablc t(mc afler

discovery of the false ¢laim. - -

17. stallowapce

In the event Contractor clatns or receives payment fiom City for a service not required by this
Agreement, refmbursement for which is later disallowed by City or State of California or Uniied States
Government, Contractor shall prompily refond the disallowed amount to City npon City's request. Atits’
option, City may offset the aniount disallowed from any payment due or to besome due to Contractor

under this Agreement or any other Agreamcnt.
ig. ]NTENTIO\IALLY OMIITED

19.  Responsibilify for Furnished Equipment '

City shall not be responsible for a:rLy damage to persons or property as a result of the use, misuse or .

failure of any equipment used by Contractor, et by any of s employees, even thongh such equipment be
furnished, rented or Joaned to Contractor by City. The acceptance or use of sich equipment by
Contracior or any of its employees means that Contractor aceepts full responsibility for and agreesto
exonerate, infermify, defend and save harmless City from and against 2ny and all claims for any damage
or injury. of any type asising from the use, misuse or failare of such equipment, whether snch damage be
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1o Contractor, its employees, Cﬂy cmploye.cs of t!md parties, or to properiy belonging to ey of the
above.

20. Independent Contractor, Payment of Taxes and Other Expansas

A. Independent Confractor. Contractor or any agent or employee of Contractor shall ba
deemed at all times o be 21 independent contractor gnd is wholly responsible for the manner in which it
‘pecforms the services and work requested by City under this Agreetnent. Confractor or any agent or
- employee of Contractor shall not have employes statns with City, nor be entifled to participate in any
plans, arrangements, or distributions by City pertaining to or in cormection with any retirement, bealth or
othet benefits that City may offer its exployees. Confractor or any agenf or employee of Contractor is

Hable for the acts and omissions of itself, its employees and its agents. Contractor shall be responsible for

ol obhgaﬁons and payments, whether imposed by federal, state or local law, ihcluding, but not limited fo,

FICA, income tax withholdings, tmemployment compensation, insuranee, and other similar
tesponsibilities related to Contractor's performing services and work, or any agent or employee of
Contractor providing samne. ‘Nothing in this Agreement shall be construed as preating an employmcnt or
agency relationship between City aud Contractor or any agent or employee of Contractor.

Any terms in this Agrccment refersing to direction from City ghail be construed as -provxdmg for
- direction as o pohcy and the result of Coniractor’s. work otly, and not as to the means by which such 2
result is obtained” Cify does not retain the dght to ccnﬁ'ol th‘e mans ot the method by which Coniractor
performs work undcr -this Agreement. .

B. Payment of Taxes and Other Expenses. Should City, ix its discrefion, or a relevant
taxing awthority such as the Internal Revenue Service or the State Employment Development Drvision, or
both, defermine that an employee of Contractor is an employee of the City for purposes of collection of
z2ny etiployment taxes, the amounts payable under this Agteement shall bereduced by amommis-equal fo
both the employes and employer portions of the tax due (and offsetting any credits for amounts already
paid by Contractor which can'be applied against this lisbility), City shall then forward those amounts to. .
the relevant taxmg authonty

Should a relevant taxing anfhority dctcrmme 2 Hability for past services perfmmcd by Confractor
for City, upon notification of such fact by City, Contractor shall prompily remit snch amount due or
arrange with City to have the amount due withheld from futufe payments to Contractor under this
Agreement (again, offsettmg any amormts ‘already paid by Contractor which can 'be applied asa credit
against sach hablhty) . . .

A determination of employment status pursuant to- thc pr«s:ct:chnur two paragraphs shall be so]cly for
the purposes of the particular tax in question, and for all other purposes of this A greement, Contractor
shall not be considered an employee of City. Notvntbstandmg the foregoing, should any court, arbitrator,
or adruinistrative authority defermine that Contractor is an employee for sy other purpose, then
Contractor aprees to a reduction in City’s financial liability so that City’s total expenses under this
Agreernent are not greater than they would have been bad the court, arbifrator, or administrative authosity
determned that Cenitactor was not an employee. . .

21 Pa:tent Inﬁmgemenﬁ Warranty and Ind emmty, Warranty of Autherity; Ne Cenflict
A Indemmﬁcaton. : '
_ Ifnotified promptly in writing of any judicial action brought against City based onan-
allegation that City's uss of the System Software or Hardware infringes a patent, copyright, or intellectnal
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propetty o ght of at}nrdparrty or constitutes misuse or msappropnahun of a frade secret {"Infriogernent™),

Contractor shall hold City harmless-and defend such action at itg expense, Contractor shall pay the costs

and damages awarded in any such action or the cost of setiling such action, provided that Contisctor shall

have sole control of the defemse of any such action and all negotiations or its settleraent or compromise,

If notified proraptly in writihg of eny informal claim (other than a judicial action) brought against City

based on ah allegation that City’s use of the System Software and Hardware constitutes Infringement,

. Contractor shall pay the reasonable costs incurred by City inresolving such clatm and will pay the
setflernent zmount (if any), provided that Contractor shall have sole control of the resolation of any soch

claim and all ncgotxahons for 1ts setﬂement. ) _

‘In the event that a final infumetion shall be obtained agamst City’s nse of the Systern
Software of Hardware by reason of Infringement, or in Confractar’s opinion City’s use of the System
Software and Hardware is likely to become the subject of lafringement, Contractor may at its option s:nd
expense (&) procure for City the right to continue to use the System Software or Hardware ag”
contemplated hereunder, (b) replace the System Software or Hardware with non-infringing, fimctionally
equivalent substitute System Software or Hardware, or (o) suitably modify the System Software or
Hardware to make its use herennder non-infringing while refaining fimetional equivelency to the
. unmodified versiorr of the System Software or Hardware, Ifnone of these options is reasonably available

to Contractot, then this Agreement may be ferminated by Contractor and Contractor shall () if

termination ocours during the first fhree (3) years from the date of this Agreement, refimd 1o City all
arnounts paid nnder this Agreement, and (ii) if fermination oceis thereafter; refimnd to City emomnts paid
under this Agreement dsprecxatcd ona sttmght line basis over a ten: (10) year period from the date of this
Agreement. .

. B. Cupdiﬁoais

Contractor shall “have ne'liability or obligation for any Infringement or clafm of
Infringement uuless City: (i) notifies Contractor in writing of any Infringement Claim or alleged
- Infringement of which City becomes aware within a reasonable time thereafter (not to exceed thirty (30)
days after City first had knowledge of smme or sitch shorier period as may be required in order to avoid-
prejudice to Confractor); (u) does not prevent or impede Contractor from the conduct of the defense of
" such claim, ncluding negotiations for settlement or compronnsc, (iil) provides Contractor with non--
- privileged information and records of the City and makes a good faith effort to provide acoess to televant __
City personnel; (iv) permifs Contractot fo alter the Hardware or System Software, af its own expense, to
. render ztnon-mﬁmgmg, (v) authorizes Contractor to procure for City the authority to continue the use and
possession of the System Software or Hardware at no addmcnal cost or addltlonal expense to City beyond
sums owing under this Agreement. .

C. - Exclusions

Contractor shall have no lisbilify' for an Inﬁ'mgement or alleged Infringement caused by: () use

of a superseded or modified release of the System Software or portion thereof, if such infringement would

" have been avoided by the use of a cuwent mmmodified release of the Syster Software; (i) use of the

System in a mammer not authorized by Confractor ar for a purpose other than City's use in accardance with

this Agreement; (iif) use of System Software or Hardware which has been altered by City or any person

. other than Contractor; (iv) the combination, operation, or use of the Hardware or System Software with

other equipment or software not furnished by Contractor, if such mﬁmgement would have been avoided
by use of the Hardware or System ‘Software alope.
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to Confractor, its employees, City cmpioyem or third parties, or to properiy belongmg 1o amy of the
above. . .

20. }ndapendent Contractor; Payment of Taxes and Other Exp enses

A Independent Contractor. Confractor or any agent or employee of Contractor shall be
deemed at all times to be an independent contractor and is whelly responsible for the manner in which it
‘performs fhe services and work requested by City under this Agreement. Contractor or any agent or
- employee of Contractor shall not have employee status with City, nor be entifled to participate in any

plans, atrangements, or distributions by City pertaining fo or in connection with any retirement, health or

other benefits that City may. offer its employees. Confractor or any agent or emuployee of Contractoris - - -~
. Hable for the acts and opussions of itself, its employees end its.agents. Coatractor shall be responsible for
all obligations and payments, whether imposed by federal, state or local law, ihcluding, but oot Hmited fo,

FICA, incoms tax witltholdings, imemployment compensation, insurance, and other similar

responsibilities related to Contractor's performing services and work, or any agent or emptoyee of

Confractor providing same. Nothing in this Agreetnent shall be construed as creating an employtent or

agency relationship between City and Contractor or any agent or employes of Contractor.-

Any terms in this Agreement referring to direction from City shall be construed as providing for
- direction as fo policy and the result of Contractor’s-work only, and not as {0 the means by which such 2
resultis obtaimed. City does not retain the right to conh‘ol the means or the method by which Contractor
performs WOI'KEDdeI this Agreement,

B. Payment of Taxes and Other Expenses. Should City, in its discretion, or a relevant
taxing authorify such as the fnternal Revenue Service or the State Employment Deve]opmen’s Division, ot
both, determine that at emplayee of Contractor is an employee of the Cify for purposes of collection of
any employment taxes, the amounts payable under this Agreement shall be'rednced by amounts-equal fo
both the employes and employer portions of the tax doe {and offsetting axy credits for amounts already
paid by Contractor which can’ be applied ageinst this habﬂ:ty) City shall then forward those amounts fo- .
the relevant taxing authority. B

Should 2 s relovant taxmg auﬂmnty detcrmme a habﬁrty forpast services performed by Contractor
for City, upon nofification of such fact by City, Contractor shall promptly rexmit such amount due or |
_ arrange with City to have the amount dus withheld from futufe payments to Contractor under this
Agreernent (again, offsc‘tmg any amounts already paid by Conlractor which éan be apphcd asaoredit T -
against such habﬂﬂy) ----------

A determination of employment status pursnant to the preceding two paragraphs shall be solely far
the purposes of the particular tax in question, and for all other purposes of s Agreement, Contractor
shall not be considered an employee of City. Notwithstanding the foregoing, should any court, arbitrator,
‘or adminisirative avthority determine that Contractor is an employes for any other purpose, then :
Contractor agrees to a reduction in City’s financial hability so that City’s total expenses under this -
Agreement are ot greater tham, they would have been had the court, arbitrator, or administrative authozity

detcrmmcd that Contractor was ot an smployes.
21 Patent Infringement; Warranty and Indemmty, Warranty of Authority; No Conﬂlct
A, Tndemnifi catmn. ' -

s ﬁoﬁﬁeﬁ'promptly in writing of any judicial action brought against City based on n
atlegation that City’suse of the System Software or Hardware infringes 2 patent, copyright, or intellectual
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propetty right of a third party or constitufes misuse or misapptopriation of a trade secret (“Infringerngnt™), -
Contractor shall hold City harmless-and defend such action af its expense. Contractor shall pay the costs

and damages awarded in any such action or the cost of setiling such action, provided that Confractor shall
have sole confrol of the defemse of any such action and a1l negotiations or #s seftlernent or compromise.
¥ notified promptly in wiitihg of any informal claim (ofher than a judicial action) brought against City
based on an allepation that City’s use of the System Software and Hardware constitutes Infringement,
Contrastor shall pay the reasoneble costs incurred by City inresolving such claim and will paythe
setflement amount (if agy), prowded that Contractor shall have sole ¢onirol of the rcsoluhon of any such
clatm and al! negotiations for 1ts sctﬂemﬁnt. : ,

In the event that a final infumction shall be obtained ag‘amst"Clty s use of the Systern
Software of Handware by réason of Infringement, or in Confractér’s opinion City’s use of the System *
Software and Hardware is likely to become the subject of Tnfringement, Contractor tmay at its option and -
sxpense (2) procure for City the right {0 confinue to use the System Software or Hardware as -
contemplated hereunder, (b) replace the System Software or Hardware with non-infringing, fimotionally
equivalent substitute System Software or Hardware, or (¢} suitably inodify the System Softsrare or
Hardwsre fo make its nse hereunder non-infringing while retzining fimotional equi »e.ency tothe
. mnmodified versiomr of the System Software or Hardware, fnone 6f these options is reasonably available

to Coniractor, then this Agreement may be terminated by Contractor and Contractot shall (3) if

termination ocours during the first three (3) years from the dafe of this Agresment, refimd 1o City all
amownts paid nnder this Agreement, and (i) if termination occurs thereafter, refimd fo City amoumts paid
under this Agreement dr:prec:ated ona straight line basis over aten (10} year period from the date of this
Agreement.

. B. Cnnditioﬁs . )
Contractor shall"haVe ﬁo‘liaﬁiﬁty or obligation for amy Infringement or clafm of

Tnfringement vnless City: (i) notifies Contractor:in writing of any Infringement Claim or alleged
" nfringement of wirich City becomes aware within a reasonable time thereafter (ot to exceed thirty (30)

_days after City first had knowledge of same or such shorter period as may be required in order to avoid - -
prejudice to Contractor); (if) does not prevent or impede Contractor from the conduct of the defense of

* such eclaim, including negotiations for setflement or cormprorise; (iii) provides Contractor with non-
privileged information and records of the City and makes a good faith effort to provide acoess to. relevant
City personnel; (iv) permits Contractor to alter the Hardware or System Sofiware, at its own expense, to

. render xtnou~m:&mgmg, (v) authorizes Contractor to procure for City the anthority to continue the use and
possesswn of the System Software or Hardwere at no addmonal cost or additional expense to City beyond
sums owing under this Agreeent.

C. Exclusions

Contractor shall have no lisbility for an Tnfringement or alleged ﬁlﬁ'mgemmt caused by: (@) use
of a superseded or modified release of the System Software or portion thereof, if such mfringement would
have been avoided by the use of a curent unmodified release of the System Software; (H) nse of the
System in g manner not anthorized by Confractor or for 2 purpose other than City's nse in accordance with
this Agreement; (iii) use of System Software or Hardware which has been altered by City or any person
other than Contractor; (tv) the combination, operation, or use of the Hardware or System Software with
other equipment or software not farnished by Contractor, if such mfrmgement would have been avoided
by use of the Hardwaxe or System Software alone.
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D. Warranty of Anfhority; No Conﬂxct

Each party hereby wetrants to the other that it is authozmd 1o enter into this Agreement and that
its performance thereof will not confliet with any other agrecmant

22, Ceonfidential Infmmatmn

A, - Standard of Caré. Confractor onderstands and agrees that, in the performance of the
work or services under this Agreement or in contemplation thereof, Contractor mey have access fo privaté
- or confidential information which may be owned or controlled by City and that such information may

- contain propriétary ot confidential details, the disclosure of which to third parfies may be damegingto—— -

City. Confractor agrees that all information. disclosed by City to Contragtor shall be held in confidence
and used only in the performance of the Agreement, Contractor shall exercise the same standard of care
to pratect such irtformation as a reasonably prudent Contractor would use to protect its owa propnetary

data,

a7

B, Contractor Information. Conteactor rcprcs'cnis thet information concerning Coniractor’s
Firmware, Software (including, without limitation, System Software), pricing, produots, finances, and
business constituie trade secrets within the meaning of Section 1060 of the California Evidence Code
(trade secrets privilege) and Séction 3426 et seq. of the California Civil Code (Uiiforma Trade Seorets

. Act) which are by their nature competitively sensitive and proprietary {collectively “Trade Seerets™).
Contractor shall idertify Trade Secrets as such af the tims of their submission to the City. City.therefore
agrees to use its best efforts not to disclose all or any part of the information, matetials or property
constifeting the Trade Secrets provided that Contractor indemmnifies and holds harmless City from any
liability, costs and expenses actuaﬁy incurred by City as 2 yesult of opposing disclosure of the Trade
Secrets. In the event City receives a reguest for Trade Secrets under the City's Sumshing Ordinance, the
Public Record Act, or other applicable public disclosure law, City shall inform Contractor of such request
within ten (10) days of City’s knowledge or such shorter period ds necessary under the applicable stutute
to avoid prejudice to Contractor’s ability to oppose disclosure. In the event City is nonetheless required
by law fo disclose any of the Trade Secrets, City shall give written notice five business days priorto
disclosure aud the Contractor hereby reisascs the City from sy and al] claims or liability, including sny
and all ¢latms now known o unknown, arising out of the City's legally-required disclosure of any of the
Trade Secrets to third parties or arising out of third party use of such Trade Secrets. Tn no event shall this
Section be interpreted as applying to the sontents of this Agreement.

‘C. . Survival. These obligations of conﬁdmtialﬁy shall survive the termination of the——
- Agreement. :

23.  Tnéurance -

S A " Without in any way Hmiting Coentractor’s liability pursuant to the "Indemmification and
General Liability,” section of this Agreement, Contractor must maintain in force, during the full term of
the Agreernent, insurance in the following amounts and coverages:

i Workers' Cotipensation, in statutory amounts, with Employérs” Liabiffty lioxits
7ot Jess than $1,000,000 each accident.

ji Comprehenswc or Commercial General Liability Insurance with lirrits not lcss

_then $1,000,000 ‘each occurrence Combined Single Limit for Bodily Injury and Property Damage, )

’ mcludmg Contractual Liability, Personal Injury, Products a.nd Completed Operations.

-
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piz A Comprehensive Antomabile Liability Insurance with limits not less than .
$1,000,000 each ocirrence Combined Single Limit for Bodily Injury and Propcﬁ:y Damage, mc]udmg
Ovwned and Non-owned and hired aufo coverage, as apphcable. .

B Commcial General I.mabilzty and Commerclal Automobﬂc L;ab]hty Insu:anca pohc}es
st prmnde. the following:

- L MNameas Additional Insured the City and County of San Francisco, its Officers,
Agents, and Emplo;aecs. : _ . .

il That such pohcles are primary insuramce to any other tnsrance available to the

Additional _Tnsureds, with respect to auy claims arsing out of this Agreement, and that insmranee apphcs L

separately to each insured: agamst whom claim is made orsuitisbrought, = ..

C. A}1 policies shall provide thirty days” advance written notics to City of canceﬂatlon, non-
tenewal or redwctlon in coverage, maﬂed to-the following adcfrcss-
Direstor
Department of Elecuons

1 Dr. Carlton B. Goodlett Place, Room 48 ..

SanFranmsco, Cahfomxa 94102 . ) X S T L -

.. et

. Should any of the required insurande be prowded vnder a claims-made form, Contractor
shall maintain such coverage continuously throughout the term of this Agreement and, swithout lapse, for
‘@ period of three years beyond the expiration of this Agreement, to the effect that; should occnrrences -
‘during the contract ferm give rise to claims made after expiration of the Agreement, such claims shall be
covered by such claims-snade policies. .

E. . Shoutld amy of the required ivsurance be provzded mder 2 form of coverage ’chat includes
a general annual aggregate limit or provides thet claims mvestigation or legal defense costs be inclnded in
such general annnal aggregate limit, such general annual aggregate limit shall be double the oscurrence or
claims limits specified above. )

E, Shonld any req_mred insurence lapse dunng the term of thls Agrcemeni:, requests for
payments originating after such lapse shall not be processed until-the City receives satisfactory evidence
of reinstated coverage as required by this Agreement, effective gs of the lapse date. I insurance is not
Teinstated, the Cify may, at its sole option, ferminate this Agrcement effective on the date of such Japse of

insorance,

G. Before commencing any operations under this Agreement, Contracior shall furnish to
City certificates of insyrance and additional insured policy endorsements with insurers with ratings'
comparable to A~, VI or higher, that ars authorized to do business in the Siate of Cahforma, and that are
satisfactory to City, in form evidencing all coverages set forth above. Failure to maintain insurance shall

constitirte a material brcach of this Agreement,

H Appruval of the insnrance by City shall not relieve or decrease the liabﬁity of Confrastor
heremder. . : - .
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}). Warranty of Authﬁrrty, Nn Conihct.

Bach paxty hereby warrants fo the other that i1 is anthorizéd fo enter info this Agreement ard thai
its performagee thereof will not conflict with any other agreemen’c.

22, Confidential Informaﬁon

A Standard of Care, Contractor understands and agrees tba’t, in the pcrformance of the
work ot services under this Agreernent or in sontemplation thereof, Contracior may have aceess 1o privaté
or tonfidential information which may be owned or conirolled by City and that such fnformation may
cantain propriétary or confidential defails, the disclosure of which to third pacfies may be damaging fo
City. Contractor agrees that all information. disclosed by City to Contractor shall be held in confidence
and used only in the performance of the Agreement. Contractor shall exercise the same standard of care. .
fo protect such mformatmn as a reasonably prudent Contractor would use to protect its own propneia:y

data.

B. Contractor Information. Contractor represents that information concerhing Coritractor's
Firnware, Software (including, without Hmitation, System Software), pticing, products, finances, and
business constituts trade secrets within the meaning of Section 1060 of the California Bvidencs Code
{trade secrets privilege) and Séction 3426 ot seq. of the California Civil Code (Uniform Trade Secrets
Act) which zre by their natwre competitively sensitive-and proprietary (collectively “Trade Secrets™).
Contractor shall identify Trade Secrets as such af the time of their subimission to the City. City therefore
agrees t0 use its best efforts not to disclose a1l or any part of the informeation, materials or property
constituting the Trade Scorets provided that Contvactor indenimifies and holds harmless City from any
liability, costs and expenses ac‘maﬂy incurred by City as a result of opposing disclosure of the Trade
Secrets, In the event City receives a reguest for Trade Secrets under the City's Sunshine Ordinance, the
Public Record Act, or other applicable public disclosure {aw, Clty shall inform Contractor of such request
within ten (10) days of City’s knowledge or such shorter period 4s necessary under the applicable statuts
to avoid prejudice to Contvagtor’s ability to oppose disclosurs. In the event City is nonetheless required
by law o disclose any of the Trade Secrets, City shall give written notice five business days pdorte
disclosure and the Contractor bereby releases the Cily from any and all claims or Hability, including sny.
and sl claims now known or unkuown, arising out of the - City's legally-required disclosure of any of the
Trade Secrets to third parties or arising out of third patty use of such Trade Secréts. Inno event shall this™
Section be interpreted as applying to the contents of this Agreemen‘i )

“C Survival. These obligations of cbhﬁdmﬁ&liﬁr shall survive the termination of the
Agreement. 3 : :
23. Insurance * | _

A - Withontin any way limiting Confractor’s Hability pursuant to the "Indemnification md
General Lisbility," section of this Agreement, Contractor must maintain in force, during the full term of
the Agrecment, insurance in the fo]lomng amounts and coverages:

i Workers Compensauun, in statutory amounts, with Employers Liability limits
not less then $1,000,000 each acmdcnt

#l.  Comprehensive or Commercial General Lizbility Insuranoe wit Yimits not less

_ than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage, ] ’

’ mc?udmg Contractual Liability, Personal Injury, Products and Completed Opera‘aons

-
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iid, Comprehensive Antotnobile Liability Insurance with limits not lessthan .
$1,000,000 each ocewrrence Combined Single Limit for Bodily Injury and Propcrty Damage, mcludmg
Owned and Non-owned and hired anto coverage, as apphcable. ' .

B. Commcml Gezeral Llﬂbﬂlty and Commerclal Autcmobz'lc anbﬂlty Insu:ance policies
must provide the following: .

i Name as Additional Tnsured the C‘ityland County" of San Francisco, its Oﬁc.crs,
Agents, and Employees. ' ’ - .

il "That such policies ae jmmary insurance to aay othet insurance gvailable to the
Additional Insureds, with respect to any claims arising out of this Agreement, and that mserance applies
separately {o each insuwed agamst whorf ¢laim is madz or suit is brought.

C. Al policies shall provide thirty days advance written notice to City of cznceﬂa’non, non-~
renewal or reduchon in coverage, maﬂed to-the foﬂowmg address:

Dixector

Department of Elections . .

1 Dr. Carlton B.-Goodlett Place, Room 48 , -
" San Francisco, Calrforma 94102 - - e e

D. Should any of the reqtm:ed insurance be provided under & claims-made form, Coniractor

shall maintain snch coverage continuously throughout the term of this Agreement and, without lapse, for
_a period of threg years beyond the expiration of this Agresment, to the effect thaf; should geoumrences

during fhe contract term give Tise to claims made afier expiration of the Agreement; such claims shall be

coversd by such claims-made policies.

E. Should any of the required insurance be provided under a form of coverage that inclades
2 general annual aggregate it or'provides that claims investigation or legal defense costs be included in
* such general annual aggregate Hmit, such general annual agpregate Hmit shall be double the oscurrence or
claims limits specified above. )

F. Should any raqmred instrance lapsc during thc term of ﬂus Agreement, requests for
payments originating afier suchlapse shall nof be processed until the City receives satisfactory evidence
. of reinstated coverage as required by this Apreement, cifective as of the lapse date. If insurance is not
reinstated, the City may, at its sole option, terminate this Agrecmeut effective on the date of such lapse of

imsurance.

: G. Before commencing any operations wnder this Agreement, Contractor shall furnish to
City cortificates of insurance and additional insured policy endorsements with insurers with ratings’
compsrable to A-, VI or higher, that are authorized to do business in the State of California, and that are
saﬁsfactory to City, in form evidencing all coverages set forth above. Failure to mamtam insurance shall
constititte a majerial breach of this Agreement.

H Approval of the insurance by City shall not relisve or decreass the liability of Contractor
heremder. - .
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24, Indemmpificationand General Liability’

Contractor shall indemnify and save harmless City and its officers, agents and employees from,
" 2nd, if requested, shall defend them against any and all loss, cost, damage, injuty, lability, and claims
thereof for injury fo or death of a person, inclnding employees of Contraptor ot loss of or damage to
propexty, arising from Contractor’s performance of this Agreement, except to the extent that such
indemmity is void or otherwise nnenforceable under applicable law in effect on or validly retroactive to

the date of this Agreement, and except whete such loss, dsmage, injury, Hability or claimis theresultof -
. the negligence or wiltful misconduct of City and is not contributed to by any act 0f or by any ommissionto -

perform some duty imposed by law or agresment on Contractor, its subcontractoss or either’s agent ot
_employee, The foregoing indenmity shall include, without Hmitation, reasonable fees of attomeys,
consultanis and axp erts and relatcd costs and City’s costs of i :mmehgatmg any claims agamsttbe City.

In addition to Contractor’s obligation fo mdcmmfy City, Coniractor syecxﬁcaﬂy acknowlcdgcs
and agrees that it has an immediate and independent obligation fo defend City from any claim which
actually or potentially falls within this Section 24 indemnification provision, even if the allegations are or
may be groundless, false or frandulént, which obligation arises at the tunc such claim js tendered to
Contractor by City and continues at all times thereafter.

24-1. Surety Bonds

(a)_ Cont:actur shaII prowde a pcrfozmance ‘bond by Jannary 1 2008 (thc "Perfonnance

. Bond") in the amoumgs set forth below o guarantee the faithful performence of the obligations of

* Contractor under this Agreement. The Performance Bond shall be substantially in the form of the
pmformance bond attached herefo as Appendix H (Bond).

_ The aznomnt of the Performance Bond shall be as follovws:

()  During the period of Jamiary 1, 2008 to January 1, 2009, the sum of Three
Million: Dollats and 00/100 ($3,000,000.00), This Bord shall be sizrendered to Contractor by Clty upon
delivery to City of the Bond as set forth in the following Section (24-1) (iD); o -

@)  During the period of Jannary 1, 2009 to Januvary 1, 2010 the sum of One Miltion
and 007100 ($1,000,000.00) Dollars, which Bond shalt be surrendered to Comractor by City upon ’
delivery. fo City of the Bond as set forth it the following Section (24-1) (#);

{iif) . During the petiod of Jennary 1, 2010 to January 1, 201} the sum of Five
Hundred Thousand and 00/100 ($500,000.00) Doliars, which Bond shall "De surrendered to Contractor by
City upon the expiration dafe of January 1, 2011'

(iv) In the event the City, in its sole discretion, extends the contract for two (2)
separate one (1) year periods beyond January 1, 2011, during each otie (1) year extension, Confractor
shall provide & Bond in the sum of Five Hmdrcd Thousand and 00/100 ($500,000.00) Dollars, which
Bond shall be sutrendered'to Contractor by City upon the expiration daté of the first additional one (1)
year extension at Jahmary, 1, 2012 and, should City extend the contract for the final extension year,
Contrastor shall provids 2 ﬁ:ual Bond in the sum of Five Hundred Thousand and 00/100 ($500 000.006)
Dollars, which Bond shall be surrendered to Conbractor at Ianuazy 1, 2013,

. ('o) The corporate surety (es) issuing the Performance Bond shallbe legally an'rhor;.zed to -~
engage i the business of Turnisting surety bonds m California. Bach surefy shall Have a Grirent A M.
Best raﬁng of not less than A-VII. The corporats surety(ies) issuing such bonds ghall have no habﬂzty
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vnder any bond followmg the expﬁah on date of sush bond except for any cialms submlttedto the surety
prior to the expiration of such bond, The carporate surety (ies) shall have no lisbility and no resourse

shall arise whatsoever against the corporate surety (fes) should it or they elect not to renew a Performance
Bond upon its expiration date. .

" (©) Intheeventthata pexfonnance bond ar ofher financial assurande is reqmred by City and
is provided by Confractor in connection with this Agrecment or Contractor's performance heremder, City
ghall not demand payment with respect to such financiel assurance by reason of an al,lcged default by -
Contractor under this Agresment vntil City shall have provided Contractor with writien notice and any
apphcablc cure penod sha'll have expn'ed without such defaulf havmg been cured by Contracior.

25, Maximmn anbmty of Conf:'ractc_xr

CONTRACTOR' TOTAL AGGREGATE LIABILITY FOR ANY LOSS, DAMAGE, COSTS
OR EXPENSES UNDER OR IN CONNECTION WITH THIS AGREEMENT, HOWSOEVER .
ARISING, INCLUDING WITHOUT LIMITATION, LOSS, DAMAGE, COSTS OR EXPENSES
* CAUSED BY.BREACH OF CONTRACT, SHALL IN NO CIRCUMSTANCES EXCEED THE
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR IN
ACCORDANCE WITH THE TERMS OF SECTION 29 OF THIS AGREEMENT FOR THE YEAR TN
WHICH THE CLAM AROSE REDUCED BY THE AMOUNT OF LIQUIDATED DAMAGES
ACTUALLY ASSESSED BY CITY UNDER SECTION 20 DURING THAT YBAR. THIS
LIMITATION SHALL BE APPLICABLE NOTWITHSTANDING THAT ANY REMEDY .
AVATUABLE TO CITY MAY FATL IN ITS BSSENTIAL PURPOSE. CONTRACTOR SHALL NOT e
BE LIABLE FOR ANY L.OSS OF PRORITS, LOSS OF BUSINESS, INCIDENTAL LOSS OF DATA, -
INCIDENTAL LOSS OF USE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL OR. . S
CONSEQUENTIAL LOSS OR DAMAGE WHATSOEVER, HOWSOEVER ARISING, INCURRED :
BY-CITY OK ANY THIRD PARTY, EVEN IR THE PARTIES OK TEEIR REPRESENTATIVES |
FIAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES,

N OTWHHSTANDNG TB:E FOREGOING, THIS SECTION 25 IS NOT- }NTENDED TO
LIMIT OR IMPAIR (1) THE INDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21, 22(B) OR 24 OF THIS AGREEMENT, (2) CONTRACTOR'S LIABILITY ARISING
OUT OF ORIN CONNECTION WITH ANY YIOLATION BY CONTRACTOR OF CITY CHARTER
OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR CAUSES OF ACTION
ARTSING INDEPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIMITATION
FRAUD, MSREPRESENTATION OR INTENTIONAT. TORTIOUS MISCONDUCT.

26, habﬂll‘y of City

CITY'S OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LBAYTRD TOTHE
PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 10 OF THIS AGREEMENT,
NOTWITHSTANDING ANY OTHER FROVISION OF THIS AGREEMENT, IN NO EVENT SHALL
CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR
TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECT,{ON
'WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WII'H THIS

AGREEMENT.
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24, Inﬂemmﬁcaﬁon and General Llabihty

Contactor shall indernnify and save harm]ess City and its officers, agents and employees from,

* and, if requested, shall defend them against any and all loss, cost, damags, injury, liability, and claims

thereof for iu;m:y 1o or death of a person, including employees of Contractor or lass of or damage to
property, arising from Contractor’s performance of this Agreement, except to the extent that such
indemnity is void or otherwise menforceable under applicable law i effect on or validly retroactive to

the date of this Agreement, and except whete such loss, damage, injury, Hability or claim is the result of -
. the negligence or wiltful misconduct of City and is not contributed fo by any act of] or by any omission to

perform some duty impesed by law or agresment on Contractor, its subconiractors or either’s agent or

_employee. The foregoiny mdermity shall include, withouth‘mitation,' reasonable fees of atfomeys,

consultants and experts and related costs and City’s costs of investigating any claims against the City,

g Inaddmon to Contracfofs obﬁgaﬁbﬁ 1o indemnify City, Contractor specifically acknowicdges
and agrees that it has an immediate and independent obligation fo defend City from any claim which

achially or potcntrany falls within this Section 24 indemnification provision, even if the allepations are or

roay be groundless, false or frandulent, which cbligation atises at the Hime such claim is téndered to
Contractor by City and contirmes at ail times thereafter, '

2444, Snrety Bonds

(a) Conﬁactor shell promde a pcrformance bond by .T anuary 1 2008 (the "Pe:fonnance
Bond") in the awmomnts set forth below fo guatantee the faithfinl performance of the obligations of
Coniractor under this Agreement. The Performance Bond shall be substantially in the form of the
performance bond attached hersto as Appendix H (Bond).

. The amount of the Performance Bond shall be as follows:. 7

X&) During the period of Jamniary 1, 2008 to January 1, 2009, the som of Three
Iillion Dollars and 00/100 ($3,000,000,00). This Band shall be surrendered to Contractor by City upon
delivery to City of the Bond as set forth in the following Section (24-1) (i); .

' ()  During the period of January 1, 2009 to January 1, 2010, the sum of One Miltion
and 00/100 ($1,000,000.00) Dollars, which Bond shall be surrendered to Contractor by City npon
delivery to City of the Bond as set forthin ﬂ:c fo}Iawmg Section (24-1) (jii);

* (i) Dunng the period of .Tanuary 1,2010 to January 1, 2011 the sum of Five
Hundred Thousand and 007100 ($500,000.00) Dollars, Whlch Bond shall be surrcnde.red to Contractor by
City upon the expivation date of Jatwiary 1, 2011;

(w) - In the event the City, in its sole discretion, extends the contract for two (2)
sepa:ate one {1) year pcnods beyond Janpary 1, 2011, during each one (1) year extension, Confrastor
shall provide a Bond in the sum of Five H\mdred Thousand and 00/100 ($500,000.00) Dollars, which
Bond shall be surrendered to Contractor by City upon the expiration date of the first addmonal one (1)
year extension at Janyary 1, 2012 and, should City extend the confract for the final extension year,

" Confrastor shall provide a final Bond in the sum of Five Hundred Thousand and 00/100 ($soo 000, oo;

Dollars, which Bond shail be surrendered to Contractor st Ianuary 1,2013.

(b) Thc corporate surety (les} issuing the Perfonnance Bond shall be legally anthonzad to -

) engage in the business of furnishing surety bonds in California. Back surety shall Have a Gorrent ATM.

Bestraﬁng of not less than A VI The corporate surety(ies) issuing such boads shall have no habfhty
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under any bond ft;l]owing_ﬂ:e expiration date of such bond except for any claims submitted o the surety
prior to the expiration of such bond, The corporate surety (ies) shall have no Hiability and nio recourse .
shall arfse whatsoever against the corporate surety (res) should it or they elect not fo renew z Perforinance -

Bond upon its expiration date.

() Intheeveni thata performance b_ond or other financial assurance is required by City and
is provided by Contractor in connection with this Agresment or Confractor's performancs hereunder, City - -
" shall not demand payment with respect to such financial assuranee by reason of an alleged default by
Contractor under this Agreement until City shall have provided Contractor with wiitien notice and any
applzcabie cwe penod shall have expired withont such default havmg been cured by Coutractor.

25, Maxmmm anblhty of Contractor

CON’IRACI'OR‘S TOTAL AGGREGATE LIABILITY F OR ANY LOSS, DAMAGE COSTS

OR EXPENSES UNDER OR IN CONNECTION WITH THIS AGREEMENT, HOWSOEVER |
ARISING, BNCLUDING WITHOUT LIMITATION, LOSS, DAMAGE, COSTS OR EXPENSES

" CAUSEDBY. BRBACH OF CONTRACT, SHALL TN NO CIRCUMSTANCES EXCEED THE
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR IN
ACCORDANCE WITH THE TERMS OF SECTION 29 OF THIS AGREEMENT-FOR THE YEAR IV
WHICH THE CLAIM AROSE REDUCED BY THE AMOUNT OF LIQUIDATED DAMAGES
ACTUALLY ASSESSED BY CITY UNDER SECTION 29-DURING THAT YEAR. THIS
LBVOITATION SHALL BE APPLICABLE NOTWITHSTANDING THAT ANY REMEDY

AVATLABLE TO CITY MAY FAIL IN ITS ESSENTIAL PURPOSE. CONTRACTOR SHALL NOT . ' l '

BE LIABLE FOR ANY LOSS OF PROFITS, LOSS OF BUSINESS, INCIDENTAL LOSS OF DATA,
INCIDENTAL LOSS OF USE OR ANY GTHER INDIRECT, INCIDENTAL, SPECIAL OR. . S :
CONSEQUENTIAL LOSS OR DAMAGE WHATSOEVER, HOWSOEVER ARISING, INCURRED |
BY-CITY OR ANY THIRD PARTY, EVEN IF THE PARTIES OX THEIR REPRESENTATIVES -

HAVE BEEN ADVISED OF THE POSSIB]IIIY OF SUCH DAMAGES.

. NOTWITESTANDING THE FOREGOING, THIS SECTION 25 IS NOT INTENDED TO
LIMIT OR TMPATR (1) THEINDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21, 22(B) OR 24 OF THIS AGREEMENT, (2) CONTRACTOR'S LIABILITY ARISING
OUT OF OR IN CONNECTION WITH ANY VIOLATION BY CONTRACTOR OF CITY CHARTER _
OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR CAUSES OF ACTION
" ARTSING INDEPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIMITATION
FRAUD, MISREPRESENTATION OR INTENTIONAL TORTIOUS MISCONDUCT. =

26. Liabi]ity of City .

CITY'S OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LIMITED TO THE
PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 10 OF THIS AGREEMENT.,
NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, IN NO EVENT SHALL
CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ONCONTRACTOR
TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING, BUT NOT LIMITED TQ, LOST PROFITS, ARISING OUT OF OR IN CONNECTION
- 'WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS

AGREEMENT.

CityCounty San Francises Purchase Agreement 120507 25

1059




21, Conflict of Inferwt

' Through its execution of this Agteement ‘Contractor acknowledges that itis famxhar with the.
provision of Section 15.103 of the City's Charter, Article III, Chapter 2 of the City's Campaign and
Govemmental Conduct Code, end Section 87100 et seq. and Section 1090 ¢t seq. of the Govertirnent
Code of the State of Cahfomla, and éertifies that it does hot know of any facts which constifufes a
violation of said provisions and agrees that it will immediately notify the City if it becomes aware of any
such fact during the term of this Agresment.

"28. Notxces to the Partxes

: Unless ofherwzsc indicated elsewhere in thls Agre:cmenf, all writfen commmications sent by the
parties may be by U.S. mail, an overnight courier service provzdmg evidence of delivery, of by fax, and
shall be addressed as follows: ’ .

“To City: Director

Depariment of Elections
1 Carlton B. Goodleti Place, Room 438
San Francisco, California 94102
Fax;: (415) 554-7359

To Contracior; ~ Sequoia Voting Systetes, The, -

. Peter McManemy, VP/CFO ~

7677 Oakport Strest
QOakland, Califorzda 94621
Fax (510) 875-1226

© . Any noﬁce of defaulf must be sent by registcred aeil, Notice shall be effestive on recsipt.

- Either party may change the address to which notice is 1 e sent by giving written ndtice thctcof o thc
other party. .. ..

29..  Ligquidated Damages

A, By entering into this Agreement, Conttractor agrees that if any of the events stated in this
- Section 29 ocour, and are not corrected within fhe tinfe periods stated or referenced in this Section 29,
City will suffer actual damages that will he impréctical or exiremely difficult to determine; further,
Gontracfor agrees that each sum stated below isnot a penalty, but is a reasonable estimate of the loss that
City will incur based on the delay, established in Jight of the circurmnstances existing at the time this
contract was awatded, City may deduct a sum representing the liguidated darnages then owing by
Contracior from sny money due fo Coniractor. Such deductions shall not be considered a penalty, but
rather agreed monetary, damages sustained by City because of the events desoribed below. In the event
City-is awarded Liguidated Damages undes this Section, the amonnts payable by Contractor under this”
Section 29 represent the sole and exclusive damage award available fo City by reason of any of the events
desoribed or referenced in this Section 29, notwithstanding any other term or provision of this A greemert
except the indermification obligations of contractor under Section 21, 22(B), and 24 of this ag:reemant

‘ T no event and under no ciroumstances will the total amount of quidated damages imposed on
Contrastor pursnant 1o all subsections of this Sﬁction 29.exceed (1) during the first year from January 1,

2008 through December 31, 2008, the sum of Four Million Dollers ($4,000,000.00), but not exceeding the
. amount of Three Million and 00/100 Dollars ($3,000,000 .00) in Seotion 29.C.3. for any single election;
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(i) during the second year from January 1, 2009 through December 31, 2009, the sut of Three Million -
and 00/100 Dollars ($3,000,000.00), but not exceeding the amount of Two Million Five Hundred -
Thousand and (0/100 Doflars ($2,500,000.00) in Section 29.C.3. for any single ¢lection; and (i) during

the balance of the term of this Agreement, the sum of Two Million Dollars and 00/100 ($2,000,000.00) -

per clection, but not exceeding (2) Ope Million and 00/100 Dollars ($1,000,000.00) for any single
election that does not involve ranked choice voting oz (b) Two Million and 00/100 Dollars
($2,000,000.00) for any single election that includes ranked choice voting as provided in Section 29.C.3,
Except that in n6 event shall Contractor ineur or be Hable for payment of iquidated damages where delay

results from an Excusable Delay (as defined in Section 56 of this Agreement) or where delay is due fo the

failure to Hmely receive coriification, but such delay is not 2 result of the failure of Contractor fo pursne
an application for cestification with reasonable care and diligence (as provided in Section 5 C(1)) by -
meeting Critical Milestones #1 and #2-: -For purposes of calculating the maximnm damages per election
under this Section 29, Liquidated Damages assessed for a “single election” shail mean all Liquidated
Damages assessed under Section 29C and 29E for that clection, .

The amounts for wh:ch Contractor is hahla under this Sccﬁon 29 are referred o as “I.iqmda’ccd
Damages”

B, Critical Milesiones: In the event that Contractor fails to complete any of the Critical -
Milestones (as Hsted on Appendix B-1) and does nof cure such failure within the oure period epplicable to
that Critical Milestone as stated in Section 9, Contractor shall be Hable for Liquidated Damagés in the
. sumofOne Thousand and 007100 ($1,000.00) Dollars per day commencing after expiration of the cure

. period nntil the Critical Milestons is met up fo a maximpm amomt of One Hmdred Thousand and 007100
($100 000.00) Dollars ix the aggregate for a single Critical Milestone.

. C On Election Days:

1. IHten perccnt (10%) or more of the DRE umits fail to operate on an tlection day,
Contractor shall lisble for Liquidated Datuages in the amount of One Hundred Seventy Five
Thousand and 00/100 Dollers ($175,000.00) provided, howevet, that DRB units which fail fo
operate but are sucoessfully repaired, replaced or made operational by Contractor within one (1)
hour of receipt of notice from City (provided that additional DRE unit&/parts purchased by the
City are available or if no such units/parts are available that Contractor uses best efforts to obtain
such units/parts and meke replaceinents or repairs within a reasonable tirme) shail notbe destned
to have failed to operate. In the event that Contractor is mo longet providing storage and
watehoysing servicess for the Hardware, the City shall afford Contractor access to the Hardware-.
as and when necessary for Contractor to perform Contractor’s mainténance obligations nnder this

- Agresment. .

2, bid tenperoent (10%) or more of the up’acal scan units fail fo opcrate onan
election day, Contractor shall be Hable for Liquidated Damages in the amownt of One Himdred
Seventy Five Thousand and 00/100 Dollars ($175,000.00) provided, however, that optical scan
units which fail to operate but are repaired, repiaced or made opsrational by Contractor within
four (4) hours of receipt by Contractor of notice from City (provided that additional optical scan
mits/parts purchased by the City ate available, or if no such wits/parts are available that

Contractor uses best ¢fforts to obtain such units/paris and make replacements or repairs withina -

reasonable time) shall not be deemed fo have failed to operate. In the event that Contracfor is no
longer providing storsge and warehousing services for the Hardware, the City shall afford
Contractor acoess to the Hardware as and when necessary for Contractor to perform Confractor’s
maintenance obligations nnder this' Agreement. :
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27, Conflict uf Interest

Through its execntion of this Agreemcnt, Contractor acknowledgcs rhat ftis famﬂ;ar withthe.
provision of Section 15.103 of the City’s Charter, Asticle T, Chapter 2 of the City's Campaign and
Governmental Conduet Code, and Section 87100 et seg. and Section 1090 et seq. of the Government
Code of the State of Cahfcmla, and certifies that it does not know of any facts which constitufes a
violation of said provisions end agrees thaf it will m:nmcdzateiy notify the City if it becomes aware of any
such fact during the ferm of this Agrecmcnt . 7

‘28, Not:cestothel’artxes : ' e

shall be addrcssed as follows ’

To City: Direotor
' Department of Electians

1 Carlton B. Goodlett Place, Room 48
San Francisco, California 94102
Fax: (415) 5547399

To Contractor: Sequma Votiog Systcms Ine: ~~- e e

Do - Peter McManemy, VP/CFO -

7677 Oskport Strest
Oakland, Califorrda 94621
Fax (510) 875-1226

Any notice of default must be sett by registe,rcd mail, Notice shall be effective on reseipt,

Either party may change the address to which Totice s to be sent by giving written notice thereof to thc
other party. _ '

20, Lignidated Damages

A, By entenng into this Agreement, Contractor agrees that if any ofthe events stated . this
- Section 29 occur, and are not comtoted within the tirne periods stated or referénced i this Section 29,
City will suffer actual datnages that will be imprictical or extremely difficult to determine; further,
Qontractor agrees that each sum stated below isnot a penalty, but is a reasonable estimate of the loss that
- City will incur hased on the delay, established in light of the circumstances existing at the time this
contract was awarded, City may dedoct a sum representing the Hauidated derasges then owing by
Cantractor from any morey due to Confractor. Such deductions shall not be considered a penalty, but
tather agreed monetary demages sustained by City because of the events desoribed below, In the event
Cityis awarded Liquidated Damages tmdet this Section, the amonnts payable by Contrastor vnder this” .
Section 29 represent the sole and exclusive damage award available fo City by reason of any of the events
desoribed or zeferenced in this Section 29, notwithstanding any other term or provision of this Agreement
except the indengmification obligations of cantractor under Section 21, 22(B), and 24 of this agreement.

o In no event and under no circumstances will the fotal amount of liquidated damages imposed on
' Contractor pursvant io all sibsections of this Section 29. exceed (i) during the fizst year from January 1,
2008 through December 31, 2008, the sum of Four Million Dollars ($4,000,000.00), but nof exceeding the
. amount of Three Million and 00/100 Dollars ($3,000,000.00) in Section29.C.3. for any single election;

o
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(ii) during the second year from Janunary 1, 2009 through December 31, 2009, the sum of Three Million
and 00/100 Dollars ($3,000,000,00), but not exceeding the amount of Two Million Five Hundred
Thousand and 00/100 Dollars ($2,500,000.00) in Section 28.C.3, for any single election; and (jii) duting

_the balance of the term of this Agreement, the sum of Two Million Dollars and 00/100 ($2,000,000.00)
per election, but not exoeeding (a) One Miilion and 00/100 Dollars ($1,000,000.00) for any single
- election that does not involve ranked choice yoting or (b) Two Million and 00/100 Doltars

($2,000,000.00) for any single clection that includes ranked choice vofing as provided in Section 29.C.3.

Bxcept that in no event shall Contractor incur or be liable for payment of liquidated damages whete defay

resulis from an Excusable Delay (as defined in Section 56 of this Agreement) or where delay is due fo the

faflure to timely receive ceriification, but such delay is not 2 result of the failure of Contractor fo prrsne
an application for certification with reasonable care and diligenee (as provided in Section 5 C(1)) by- -
meeting Critical Milestones #1 and #2- For purposes of calculating the maximnm damages per elestion
under this Section 29, Liquidated Damages assessed for a “single election” shall mean all Liquidated
Damages assessed under Section 20C and 29E for that slection, .

-

The amonnts for WEnch Confractor is hable undey t'ms Sectlon 29 are refened toas "qumdatcd
Damages

- B Critical Milestones; In the event that Contractor fiils to complete any of the Critical
Milestones (as listed on Appendix B-1) and dees not cure snch failure within the oure petiod applicable to
that Critical Milestone as stated in Section 9, Contractor shall be Hable for Liquidated Damages in the
sum of One Thowsand and 007160 ($1,000.00) Dollars per day commencing affer expitation of the cure.

period until the Critical Milesione Is mef up fo a maximam amount of Ozne medred Thousaad and 00/100

($100 000.00) Dollars in the aggregate for a single Critical Milestone.
.G On Electum Days:

1. Kten pei‘cent (10%) or more of the DRE units £l fo operate on an election day,
Contractor shall Hable for Liquidated Damages in the amount of One Hundred Seventy Five
"Thousand and 007100 Dollars ($175,000.00) provided, however, that DRE units which fail to -
operate but are snccessfilly repaired, replaced or made operational by Confractor within one (1)
hour of receipt of notice from City (provided that additional DRE units/parts purchased by the
City are available or if no such units/parts are available that Coxiractor uses best efforts fo obtain
such unity/parts and make replaceinenis or repairs within a reasonable time) shall notbe deemed
to have failed to operate. In the event that Contractor is mo longet providing sterage and |
warehousing services for the Bardware, the City shall afford Contractor access to the Hardware-
as end when necessaty for Contracior to perform Confractor’s majticnance obligaﬁons under this
Agresment. . .

2.  Itenpercent (10‘7) or more of the optical scan units fail o operste on an
election day, Coniractor shall be liable for Lignidated Damages in the amoumt of One Hundred
Seventy Five Thousand and 00/108 Dollars ($175,000,00) provided, however, that optical scan
usifs which fzil to operate but are repaired, replaced or mads operational by Contractor within
four (4) hours of receipt by Contractor of notice from City (provided that addifianal optical scan
units/parts purchased by the City are available, or if 5o sach units/parts are available that

Contraotor uses best efforts to obtain such units/parts and make replacements or repairs withina -

. reasbnable time) shall not bé deemed o have failed to operate. In the event that Contractor is no
longer providing storage and warshousing services for the Hardware, the City shalt afford
Contractaf access to the Hardware as and when n;cessmy for Contragtor to perform Contractor’s
raefntenance obhgatons under this' Agreornent.
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: 3, For each election in which the City is nnable to properly record and tabulate
votes because of {i) an Brror, Defect or Malfunction in the System, and Contractor fails to
provide an alterhative tabulation solution which processes a statement of votes in comphance
with appﬁcable laws (provided, however, that Contractor’s obligation to comply with laws shall
be Limited as stated in Section 53 ofthis Agreement), or (i) failure of Confractor fo achieve
certification of the System for use in the Election scheduled for June, 2008 and for all
elections covered under this Agreement, Confractor shall be liable for Liquidated Damapes ag
follows: for elections octurring in the first (1%) year from Jammary 1, 2008 through December 31,

- 2008, the sum of Three Million and 00/100 Dollars ($3,000,000.00) per elcchon, for elections
oscurring in the second year (2°) year frord Jamary 1, 2009 through December 31, 2009, fhe sum
of Two Million Five Hundred Thousand and 00/100 Dollazs ($2,500,000.00) per election; and for

. elections during the balance of the texm of this Agreement, the sum of (&) One Million and 00/100 .

Dolats ($1,000,000.00) per election not invoking ranked ¢hoice voting, and (b) Two Million and
- 00/100 ($2,000,000.00) Dollars per election involving rarked choice voting. Notwithstanding the
foregoing, any election in which fiffy percent (50%) er less of the fotal number of voting writs
supplied by Contrastor are used in such election, Coniratfor’s Uabitity for Liquidated Damages
shall be limited to the sum of Five Hundred Thousand (3500,000.00) Dollars. Except thatinno
event shall Confractor incur ar be Hable for payment of Hiqnidated damages where delay is due to
the failture to imely receive certification, but such delay is not a result of fafture of the Contractor
fo pursue an application for certification with reasonable care and diligence (25 provided in
Section 5C (1)) by meeting Critical Mﬂesfenes #1.and #2 or results from an Excusable Dclay (as
deﬁned in Section 56 of this Agreemcnt) S I

4, I due to an Frror, Defect or Malfunction in the System, Ciiy's tabidation of votes

during an elegtion at ten percént (10%) or more of precincts is delayed, Contrastor shall be Hable

- for Liquidated Damages as follows: if votes are not tabulated by 11:59 p.m. on that election day, -

the sum of One Bundred Fifiy Thousand and 00/100 Dollars ($150,000.00); if voies are not

* tabulated by noon of the day afier that election day, the sum of Two Hundred and 0607100 -
Thousand Pollars ($200,000.00); if votes are not tabulated by 11:59 p.xm. on the second day
following that election day, the sum of Four Hundred Thousand and 00/180 Dollars -
{3400,000.00). .

30.  Bankruptcy

. To the event that either paty shall cease conducting business in the normal course, become--
insolvert, make a general assignment for the benefit of creditors, suffer or permit the appointment of a
receiver for its business or assets or shall avail iteelf of, or become subject to, any proceeding under the -
Federal Bankrupioy Act or any other statute of any state relating to insolvency or the protection of rights
of creditors, then at the Optlcn of the other party this Agreemcnt shall terminate and ‘bc of no furfher force
and cﬁect.

31, Andit and Jnspection of Records

Coniractor agrees to maintain and mmake available to the City, during regitlar business honrs,

accurate books and accounting records relating to its work under this Agreement. Contractor shell permit -

City to andit, examine and make excerpts and transcripts from such books and records, 2nd to make audits
of a{l invoices, materials, payrolls, records or personal and other data related to all other matters covered
by this Agresment; whether funded in whole or in partunder this Agreement. Contractor shall maintain
such data and records 1 an accessible focation and condition for 2 period of not less than five years afier
final payment wnder thls Agresment or until after final audit has been resolved, whichever is later. The
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State of California or any federal agency havmgan interest in the subject of this Agreement shall have the
same rights conferred upon C1ty by this Section. ‘ :

32. Subcontractmg

Contractor mteﬁds {0 retain subooptractors to perform certain of Conf:actof § dum:s tnder this
Agresment, subject to the consent of the City in accordance with this Section 32. Prior fo retaining a
subcontrasior, Contractor shell notify the City in writing of the identity of the proposed subcontractor.
The City shall prowmpily evahiate such subcontractor, and shall not unreasonably withhold, delay ox )
-eondition the City’s consent to such subcontractor. In the event the City rejects any subcoptradior
proposed by Contractor, City shall notify Confractor in writing spccxﬁcail'y stating the City’s reason for
rejection 6f such subcontractor, To the extent that Contractor is delayed in performing Contractor’s
obligations under this Agreement due to a defay by the City in approving or rejécting a subtontracter, the
deadlines ynder this Agreement shall be extended by the time period atfributable to the City’s delay.
Neither party shall, on the basis of this Agxcement, contract on behalf of or In the rame of the other party.
An agreement made in violetion of thzs provision shall confer no rights on any party and shall be null and
void, .

33. Assigmwment

The sexvices fo be performed by Contractor are personal in character and neither this Agreement
nor any duties or obligations herevmder may be assigned or delegated by the Contractor 1mlesg first
approved by City by written instrement executed and approved in the sarfie manner as this Agreement,
provided that Contractor may subcontract Coptractor’s obligaﬁons hereunder in accordance with Section ©
32 above. Notwithstanding the foregoing, Contractor may assign this Agrecmentto any entity owned or
. controlled by, or under common control with Contractor provided (i) the assigoee has executed an
assignment and assumphon agreement reasonsbly acceptable to City, and (u') the assignee has the ability
to petform Contractor’s oblipations under this Agreement.

34. Disadvantaged Busine‘ss Enterprise Utilization; Ligridated Darmages
v - a.The DBE Ordinance

Coiractor, shall comply with all the requirements of the Disadvantaged Business Enterprise
Ordinance set forth in Chapter 14A. of the San Francisco Admihistrative Code as if now exists or as it may
. be amended in the future (collestively the “DBE Ordinance”), provided such amendments do not
materially increase Contractor's obligations or Habilities, or materially diminish Contractor's rights, tmder
this Agreement. Such provisions of the DBE Ordinance arc incorporated by reference and made a part of
this Agresment as though fully set forth in this sestion. Confractor’s willfil faiture to comply with any -~
applicable provision of the DBE Ordinance is a material breach of Contractor's obligations under this
Agreement and shall entifle City, subject to any applicable notice atd cure provisions set forth in this
Agreement, {0 exercise any of the remedies provided for under this Agreement, under the DBE Ordinatice
or otherwise available at law or in eqmty, which remedies shall be cumulative unless this Agreement
expressly provides that any remedy is exclusive, Jn addition, Contractor shall comply fully with all ofher
applicable local, state and federal laws prohibiting dlscnrmnahon and requiring equal oppertunity in
contracting, Including subconimcting. .

b.-Compliance and Bnforcement

) 1.Enforcement
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3. For each election in which the City is unable to properly resord and tabulate
votes because of (i) an Brxor, Defect or Malfunction in the System, and Contractor fails to
provide ap alternative tabulafion solution which processes a statement of votes i compliance
with applicable laws (provided, however, that Contractor’s obligation to comply with laws shall
be lanited as stated in Section 53 of this Agreement), or (i) failure of Contractor to achieve
certification of the System for use in the Election scheduled for Juae, 2008 and for ail .
elections covered under this Agreement, Contractor shall be liable for Liquidated Damages a3
follows: for elections ocenrring in the first (1) year from Jamuary 1, 2008 through December 31,
2008, the sum of Three Mﬂhon and 007100 Dolars ($3,000,000.00) per election; for elections
occurring in the second year (2% } year fiom January 1, 2002 through December 31, 2009, the sum
of Two Miltion Five Fundred Thousand and 00/100 Dolars ($2,500,000.00) per eIac’aon, and for

. lections during the balance of the term of this A greement, the sumn of (2) One Miltion and 00/160 -

Dollars ($1,000,000.00) per election not invoking ranked choice voting, and (b) Two Million and
00/100 ($2,000,000.00) Dollars per elestion involving ranked choice voting. Notwithstanding the
foregoing, any election in which fifty percent (50%) or less of the fotal number of voting urdts
supplied by Contractor are used n such eleotion, Conifactor’s liability for Liquidated Damages
shall be Hmited to fhe sum of Five Hundred Thousand ($500,060.00) Dollars, Except thatinno
event shall Contractor Incur or be Hable for payment of Hquidated damages where delay is dueto
the failure 1o timely receive certification, but such delay is not a result of fafture of the Confractor
to pursue an appHceation for certification with reasonable care and diligence (as provided in
Section 5C (1)) by meeting Critical Milestones #1 and#2 or results from =n Excusable Delay (as
defined in Section 56 of this Agreement).

4, If due fo an Error, Defect or Malfimetion i the Syster, City’s tabulation of votes

during an elestion at ten percent (10%) or more of precinets is delayed, Contractor shail be Hable

for Liquidated Demages as follows: if votes are not tabulated by 11:59 p.m. on that election day, -

the sum of One Handred Fifty Thousand and 00/100 Dollars ($150,000,80); if voies are not
" * tabulated by noon of the day after that clection day, the sum of Pwo Hundred and 00/100: -

Thousand Dollars ($200,000.00); if votes are not tabulated by 11:59 p.m. on the second day =

following that election day, the sum of Fowr Humdred Thousand and 00/1 GO Donars
{8400,000,00). S -

30,  Bankrupicy

: - Ta the event that either party shall cease condipting business fn the norma] course, become —
insolvent, make a general assignment for the benefit of creditors, suffer or permit the sppoinfment of a
Teceiver for its business or assets or shall avail itself of, or become subject to, any proceeding under the -
Federal Bankruptoy Act or any other statute of any state relating to msolvcncy or the protection of rights
of creditors, then at the optlon of the othcr party this Agrcement shall terminate and 'be of no further force
and effcct.

31.  Andit and Inspection of Records

Contractor agrees fo maintain and make avaitable to the City, during reghilar business honrs,

ageurats books and accounting records relating fo its work under this Agreement, Contractor shall permit *

City to andit, examine and make excerpts and transeripts from such books and records, and to make audits
of all invoices, materials, payrolls, records or personal and other data related to all other matters covered
by this Agreement, whether funded in whole or in part under this Agreement. Condractor shall maintain
such data and records in an accessible location and condition for 2 period ofnot less than five years after
final payment under this Agreement or vatil after final audit has been resolved, whichever is later. The
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State of California or any federal agency havmg an inferest in the subject of this Agrccment shall have the
same rights conferzed wpon C1ty by this Section. :

32, Subcontracting

Contractor intends to retain subcontractors o perform certain of Contractor’s dufies inder this
Agreement, subject to the consent of the City in accerdante with this Section 32, Prior fo reteining a
subcontractor, Contractor shall notify the City in writing of the identity of the proposed subcontractor.
The City shall prompfly &valuate such subcontractor, and shall not unreasomably withhold, delay or -
condition the Cify’s consent to such subcontractor. In the event the City rejects any subcontractor
proposed by Contractor, City shall notify Contractor in wiiting specifically stating the City’s reason for
rejection of such subcontractor. To the extent that Contractor is delayed n pecforming Contractor’s
obligations under this Agreement dne to a delay by the City in approving or rejécting a subeoniractor, the
deadlines under this Agreement shall be.extended by the time peried atitibutable to the City’s delay.
WNeither parfy shall, on the basis of fhis Agreement, coniract on behalf of or in the name of the other party.
An agrceancnt made in Violation of this prov:sxon shall confar 106 rights on-auy party and shall be null and
void, .

33. Asmgnment

The services to be performed by Contractor are persopal in character and nmﬂzcr this Agreement
nor any duties.or obligations herevmder may be assigned or delegated by the Contractor unless first
approved by City by written instrument executed and approved it the sarfie manuer ag this Apreement,
provided that Contractor may suboontract Contractor’s obligaﬁons hereunder in accordance with Section -
32 above, Notwifbstanding the foregoing, Contrastor may assign this Agreement o any entify owned or
. controlled by, or under cormon control with Contractor provided (f) the assignee has executsd an .
assignment and assumption agresment reasonably acceptable to City, and (n') the assignes has the sbilty
to perfonn Confractor’ s obligations ynder this Agreement.

34. Disadvantaged Busmess Enterprise Utilizatidn; L1qnidatéd Damages
+ 2. The DBE Ordinance '

Coiractor, shall comply with all the requiresments of the Disadvantaged Business Enterprise
QOrdinance set forth in Chapter 14A of the San Pranciseco Admihistrative Code as if iow exists or as it may
be amended in the future (colettively the “DBE Ordinance™), provided such amerdments do not ,
materially increase Contractor's obligations or liabilities, or materially diminish Contractor's tights, under -
this Agresment, Such provisions of the DBE Ordinancs ate incorporated by reference and made a part of
this Agreernent as though fully set forth in this section. Contractor’s willful fajhure to comply withany =~
applicable provision of the DBE Ordinance is a rraterial breach of Contractor’s obligations under this
Apreement and shall entitle Cify, subject to any applicable notice and cure provisions sef forth in this
Agreement, to.exercise any of the remedies provided for under this Agreement, imder the DBE Ordinance
or otherwise available at law orin equlty, which remedies shall be cumulative unless this Agreement
expressly provides that any remedy is exclusive, Jn addition, Contractor shall coraply fully with a1l other
apphcable local, state and federal Iaws prolubiting dxscnzmnannn and requiring equal opporfunity in
contracting, including subcontracting.

b. Compliznce and Enforcement

‘ 1.Enforcement
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I Contractor willfully fails to copply 'W'.lﬂl any of the prcmsmns of ihe DBE Ordmance, the
rules znd regulatlons irnplementing the DBE Ordinance, or the provisions of this Agreement pertaining fo
DBE parficipation, Contractor shall bs liable for liquidated darmages in an amount equal to Confvactor’s
net profit on this Agreement, or 10% of the fotal amowunt of this Agreement, or $1,000, whichever is
greatest. The Director of the City’s Humem Rights Commission or any other public official authorized o
enforce the DBE Ordinance (soparately and collectively, the “Director of HRC”) may also ftupose other
sanctions against Contractor authorized in the DBE-Ordinance, including declaring-the Contractor to be
irrespounsible and ineligible to contract with the City for a period of up to five years orzevocation of the
Contractor’s DBE certification. The Director of HRC will determing the sanctions o be imposed,
including the amount of Hyuidated damaocs, zfier mvesti gaﬁon pursuantto Admm:su'atwe Cade
§14A. 13(13} ‘

o By entermg into thxs Agrcemcnt, Cantractor ao!muwledge.s and agrecs that any hqmdatcd
damages assesscd by the Director of the HRC shall be payable to City upon demand. Contractor further

acknowledges and agrees that any liquidated damages assessed may be withheld from ay monies due o

Coniractor on any contract with City. .

. Contractor agrees o maintain records necessary for monitoring its compliance with the
DBE Ordinance for a period of three years fo}lowmg termination or expiration of this Agreement, and

shall make such recozds ava:lablc for audzt and inspection by the Director of HRC or the Controller npon

request.
35, Nondzscwmaﬁon, Penaltes

A, Coutractor Shall Not Diseriminate. Ji the performance of this Agresment, Contractor
agrees not to disctimninate against any employee, City and City employee working with such contractor'or
subcontaotor, applicant for employment with such contractor or subcontractor, or against any person
seeking accommodations, advantages, facilities, privileges, services, ar membership in all business,
social, or other éstablishments or organizations, on the basis of the fact or perception of a person’s race,
color, oreed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, gender
identity, domestic pariner status, marital status, disability or Acquired Immune Dcﬁclency Syndroms or
HIV status (AIDS/HTY status), or assoclation with members of such protecied classes, orin rctahaton for
opposition to discrimnation agamst such classes. ;

B. - Subcouniracts. Cont:actor shall incorporate by reference in all subcontracts the
provisions of Sections 128.2(a), 12B.2(c)-(%), and 12C.3 of the San Francisco Administrative Code
(ccpxes of which are available from Purchasing) and shall require alt subcontractors to comply with such
_ provisions. Contractor’s failure to comply with ﬁle ohligations in this subsection chall constitute a

material breach of th;s Agrecmant. ‘

C Non-Discrimination in Benefits. Contracior does not as of the date of this Agreement
and will not during the term of this Agreement, in any of ifs operations in San Framoisco or where the
work is being performed for the City or elsewhere within the United States, discriminate i the provision
of bereavement leave, family medical leave, health benefits; membership or membership discounts,
moving expenses, pension aud retivement benefits or fravel benefits, as well as any benefits other than the
benefits specified sbove, between employees with domestic partaers and employees with spouses, andfor
between the domestic pariners and spouses of such employees, where the domestic partnership has been
registered with a governmental entity pursuant to state or local law authorizing such registration, subjegt
to the conditions set forth in Section 128.2(b) of the San Francisco Administrative Code.
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D, Condition fo Contract, Asa condition to this Agreement, Contractor shall execirie the
“Chapter 12B Decleration: Nondiscrimination in Contracts and Benefits” form (Form HRC-12B-101)
with supporting documentation and seoure the approval of the form by the San Francisco Human Rights
Comzmss:cm. .

E. Incorpuraﬁun of Adminisirative Code Provisions by Reference. The provisions of
' Chapters 12B and 12C of the San Francisco Adminisirative Code are incorporated inthds Section by -
reference and miade a part of this Agrecmmt as though fully set forth hergih. Contractor shall comply
fully with and be bound by 21l of the provisions that apply to this Agreement wmder such Chapters of the
Administrative Code, including but not limited to the remedics provided in such Chapters,” Without
Lmiting the foregoing, Contractor umderstands that pursnant fo Section 12B.2(h) of the San Francisco
‘Administrative Code, apcnalty of $50 for each person for cach calendar day during which such person
was discriminated against in violation of the provisions of this Agreement may be assessed agamst
Commctor andfor deducted from any payments due Confractor,

36, - Eamed Income Credit (EIC) Forms

Adzmmstraﬁve Code section 120 requires that employers provide their employees with IRS Form
W-5 (The Earned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, as set forth
below. Employers can locate thesa forms at the IRS Offics, on the Intemet or anywhere Federal Tax
Forms canbe foumi Do rmEE T -

A Contractor shall provxde EIC Forms fo each Eligible Employee at each of the following
times: (i) within thirty days following the date on which this Agreement becomes effective {unless
Caontractor has already provided such EIC Forms at Jeast once durfng the calendar year in which such
. effective date falls); (ii) prompily after any Eligible Bmployes is hired by Confractor; and (iii) annually
between January 1 2nd Janoary 31 of each calendar'year dnri:ig the term of this Agresment. ©

B..  -Failure io comply with mmy reqmrcment contained in subparagraph (a)-of this Section

" shall constitnte  matetial breach by Contractor of the terms of this Agreement. X, within 30 days effer

Contrattor receives written notice of such s breach, Contractor fzils fo cure such breach or, if such breach

cammot reasonably be onred within such period of 30 days, Contractar fails to commence efforts to cure
within such period or thereafier fails to diligently pursue such cure to completion, the City may pursus

- any rights or remedies available vmder this Agrecment or under apphcable law.

C. Any Subconiract entered into by Contractor shall require the subcontractor fo comply, as
to the mbcontcactor’s Eligible Employees, with each of the terms of this section,

D, Capitalized terms used in fhis Section and not defined in this Agreement shall have ﬂae
meamngs assigned to such terms in Section 120 of the San Francxsco Administrative Code.

37.  MacBride Principles—Northera freland ~ _

Pursuant to S&n Franciseo Administrative Code Section 12F.5, the City and County of Sen
Prancisco urges companies doing business in Northern Treland to move towards resolving employment - -
ineqnities, and encourages such companies to abide bythe MacBride Principles. The City and County of

.San Francisco urges San Francisco compames to do business with corporati ons that abxda by the
MacBride Principles.
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X Contractor willfully fails to compiy with any of the provisions ofthe DBE Ordmanca, the

rules and regulations inaplementing the DBE Ordinance, or the prov:srons of this Agreement pertaining fo

DBE participation, Contractor shall be liable for Hquidated damages in an amouat equal fo Contractor’s
_net profit on this Agreement, or 10% of the fotal amount of this Agreement, or $1,000, whichever is

greatest. The Director of the City’s Humsan Rights Commission or any other public official authorized 1o
enforce the DBE Ordinance (separately and collectively, the “Director of HRC”) may also impose other
sanctions against Contractar authorized in the DBE-Ordinance, inclnding declaring the Contracior to be-
irresponsible and ineligible fo contract with the City for a period of up io five years orxevocation of the
Contractor™s DBE certification. The Director of HRC will determine the sanctions to be tmposed,
“Including the amount of Yiquidated damages, affer mveshgaﬁon pmsuant to Admms!:ratlve Code
§14A.1 3(B)

: By antermg into ﬁns Agrcement, Cantractor aclcnowledges and agrees that any lquidated
damages assessed by the Director of the HRC shall be payable to City upon demand. Contractor farther
acknowledges and agrees that any Hquidated damages assessed may be withheld from any monies due to
Contractor on any contract with City. .

Confracior agrees to maintain records necessary for monitoring its compliance with the
DBE Ordmancc for a period of three years follomng termination or expiration of this Agreement, and

shail makx? - such records available for audit and mspcc’aon by ﬂxc Dnrcctor of HRC or the Controller upon

request
35.  Nondiscrimination; Penalties .

A, Coxtractor Shall Not Discriminate. fh the performance of this Agreement, Confactor
agrees not to discriminate against any employee, City and City employes working with such contracior or
subcontractor, applicant for employment with such conkactor or sibsonfractor, or against any person
seeking ascommodations, advantages, facilities, privileges, serviess, or membership in all business,
social, or other establichments or organizations, on the basis of the fact or perception of a pexson’s race,
color, oreed, religion, national origin, sncesiry, age, height, weight, sex, sexual orientation, gender
identity, domestic partuer status, marital staiis, disability or Acquired Imsmune Deﬁcwnoy Syndrome or
HIV statas (AIDS/HIV status), or assoclation with members of such protected classés, or in retaliation for
opposition o discrimination agamst such classes, ) )

B. - Subconfracts. Coniractor shall incorporate by Teference in all subconttac’is the
provisions of Sections 12B.2(a), 12B.2(c)-(K); and 12C.3 of the San Francisco Administrative Code
(copms of which are available from Purchasing) and shall require a1t subcontractors to comply with such
. provisions. Contractor’s failure to comply with the obligations in this subsection shall constitute a
material breach of this Agrecment.

C. Non-Discrimination in Benefits. Contractor does not as of the date of this Agreement
and will not during the term of this Agreement, in any of its operations in Sag Francisco or whers the
work is being performed for. the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefils, membership or membership discounts,
moving expenses, pension and retirement benefits or travel benefits, as well as any benefits other than the
benefits spevified sbove, between employees with domestic partners and employees with spouses, andfor
between the domestic pariners and spouses of such employees, where the domestic partnership has been
registered with 2 governmental entity pursuant to state or local law anthorizing such registration, subject
to the conditions set forth in Section 1233.2@) of the San Francisco Adnumshatwe Code.
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D.  Condition fo Contract, As a condition to this Agreement, Contractor shall execiie the
“Chapter 12B Declaration: Nondiscrimination in Contracts and Benefitd” form (Form HRC-12B-101)
with snpporting documentation snd seoure the approval of the form by the San Francisco Homan Rights
Commzsswn

E. Incorpuoration of Administraﬁte Code Provisions by Reference. The provisions of
Chapters 128 and 12C of the San Francisco Administrative Cods are incorporated in- this Section by
reference and niade a part of this Agreement as though fully set forth herein. Contractor shall cofuply
fully with and be bound by 211 of the provisions that apply fo this Agreemsnt under such Chapters of the
Administrative Code, including but not limited 1o the remedies provided ia such Chapters,” Without
Hmiting the foregoing, Contractor understands that pursaant to Section 128.2¢h) of the San Francisco
Administrative Code, apcnalty of $50 for each personfor gach calendar day doring which such person
was discrimminated against in violation of the provisions of this Apreemesf tmay be assessed aga.msi
Confractor and!or deducted from anypayments due Contractor,

36. - Earned Income Credit (EIC) I‘orms

Admmxstzauve Code sestion 120 requires that employas prov:de their employees with IRS Form
W-5 (The Barned Income Credit Advance Payment Certificate) and the IRS EIC Scheduls, as set forth
below. Employers canlocate these fcmns at ’che IRS Office, on the Intcmct, or maywhere Federal Tax
Forms can be fom:i . il .

A, Contractor shall provxde EIC Forms to each Eligible Employes at each of the following
times: (1) within thirty days following the date on which this Agreement becomes effective (untess
Contractor has slready provided such EIC Forms at Yeast once daring the calendar year in which such
effective dats falls); (if) prompily after any Eligible Employee is hired by Confrastor; and (i) annually
between January 1 end Janwary 31 of each calendar year dun'ﬁg the term of this Agreetnent.

. B, " Failure fo comply with zny mquxrcmmt contained in subparagraph (a)-of this Section

" shall constitute a material breach by Contractor of the terms of this Agreement: I, within 30 days after

Contracior recelves writlen notice af such a breach, Contfractor fils to cure such breach or, if such breach

cammot reasonably be cured within such period of 30 days, Contractor fxils to cormmence efforts to cure
within such period or thereafter fails to diligently pursue such curs to completion, the City may pucsue

- zmy rights or remedies available vnder this Agrecmen‘t or under apphcable law.

, C. . AnySubeoniract entered indo by Contractor shall require the subcontractor to comply,
to the subconiractor’s Eligible Employees, with each of the tsrms of this section.

D. Capitahzed ferms used in fhis Section and not daﬁncd in this Agreemnent shall have the
meanings aséigned to such texms i Section 120 of the San Francisco Administrative Code.

37. . MacBride Principles—Northern Freland -

Pursnant to Sén Francisco Administrative Code Section 12F.5, the City and County of Sen
Praricisco urges companics doing business in Northern Freland to move towards resolving employment
inequities, and encourages such companies to abide by the MacBride Principles. The City and County of

- San Francisco urges San Franclsco companies to do business with oozporatmns that abide by the
MacBride Prineiples.
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38.  Tropical Hardwood and Virgin Redsood Ban

Porsuant to Section 804 (b) of the San Francisco Environment Code, the City and County of San
Francisco urges contraciors not o irnport, purchase, obtain, or use for any purpose, any tropical
hardwood, trepical hardwood wood product, virgin redwood or virgin redwood wood product.

39 Drug-Free Workplace I’oly':cy_

Contractor acknowledges that purspant to the Federal Drug-Free Workplavs Act of 1989, the
volawiul manufacture, diskibution, dispensation, possession, or use of a controlled substance is
prohibited on City premises, Confractor agrees that any violation of this prohibition by Contcactor, itg -
employces, agents or aSS1gns will be deemed a material breach of this Agrcement

40.  Compliance with Americans with Disabilitiss Act

Contractor acknowledges that, pursuant to the Americans with Disabilities Act (ADA); programs,
services and other activities provided by a public entity to the public, whether direstly or through a
coniractor, must be accessible to the disabled public, Contractor shall provide the services specified in
this Agreement in a manner that fo the extent applicable, materially complies with the ADA and any other
applicable federal, state and local disability rights tegislation. This Section 40 doesnot apply to the
accessibility of the System to be supplied by Contractor: Contractor agrees not to discriminate against
disabled persons in the provision of servioes, benefits or acHvities provided under this Agreement and |
further agree that any violation of this prohibition on the ‘part of Contractor, its emaployees, agents or
assigns will constitute a material breach of this Agreement. Confractor shall provide a System which
complies with the accessibility requirements of Section 53-1 and (except with respect to the ranked choice
-, voting elements of the System) Appendix D (Performance Specifications) and (with respeet fo the ranked

choice voting clements of the System) the RCV Demgn Specifications.

41,  Sunshine Ordinamce s i

n agcordamee with San Francmco Administrative Code §67.24(e), contracis, confractors' bids,
responses to requests for proposals and all other records of communications ‘between City and persons or
fias scckmg confracts, shall be open fo inspection immediately after a comtract has been awarded.
MNothing in this provision requires the disclosure of a private person's or organization's net worth or other
proprietary financial data submitted for qualification for a contract or other benefit until-and unless that
person or organization is awatded the confract or benefit. Information yrovided which is covered by this
paragraph will be made available to the public upon request.

42, Requiring Minimmm Compenéaﬁon for Employees .

' Contractor agrees to corply fully with and be bound by all of the provisions of the Mininmm
Compensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 12P
{Chapter 12P), including the remedies provided, and fmplementing guidelines and rules, The provisions’
of Chapter 12P are mCOrpm-atcd herein by reference and made a part of this Agreement as though fully set

. forfh. The text of the MCO is available on fhe web athtip:/fwww.sfgov. org/ocaflw}h_hun Capitalized”

. terms used in this Section and not defined in this Agresment shall have the meanings assigned to such

terms in Chapter 12P, Consmtant with the requirements of the MCO, Contractor agrees to all of the

followmg‘

T Al For each hout worked by a Covered Employee during 2 Pay Period on work fanded under. ..

-the City coniract during the term of this Agrecment Contractor sball promde to the Covered Empioycc no
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less than the Minimum Compensation, which includes a minitmm howly wage and compensated and
uncompensated time off consistent with the raqmrements of the MCO. For the homly gross
compénsation partion of the MCO, Confractor shall pay & minfmnm of $10.77 an howur beginning Janvary
1, 2005 and for the remainder of thc term of this Agreemcnt provided, however, that Contmctors thaf are
Nonprofit Corporations or public entities shall pay a minimuz of $9 an hour for the term of this

Agreement,

B. Contractor shall ot discharge, reduce 1 fn compensation, or otherwise discriminate against '

‘any ettployee for complaining to the City with rogard fo Contractor’s compliance or anticipated .
compliance with the requirements of the MCO, for opposing any practice proscribed by the MCO, for
participating in proceedings related o the MCO, or for secking to assex’c of wforce any rights under the
MCO by any lawﬁﬂ means. o

C Contracter yaderstands and dgress that the failare o comply with the reqmmnsuts ofthe

MCO shall constitnte a material breach by Contractor of the terms of this Agresment. The-City, acting
through the Cont&cimg Deparhnr:nt, shaﬂ detemnne whether such a breach has occurred.

D. If within 30 days aﬁer receiving written notice of a breach of this Agresnent for
violating the MCO Confractor fils to cure such breach or, if such breach cannot reasonably be cured
within such period of 30 days, Contrector fails fo commence efforts fo cure within such petiod, or
thereafter fails difigently to pursue such cure to completion, the City, acting throngh the Contracting
Department, shall have the right to pursue ﬂ:\e foHowmg rights orremedies and any rights or remedies
available under applicable law;

i. Theright to charge Contractor an amount equal fo the difference between the Mzmmum
Cotupensation and any compensation actually provided to a Covered Employee, together with
interest on such amount from the date paymaﬂtwas "due at the maxirum rate then permitied by law;

f#i. Theright to setoff all of anyporhon of the amomlt desoribed in Subsection (@)(1) of this
. Sechon against amounts due to Contractor under this Agreement;

Hi, The nght fo terminate thls Agreement in whola orinpatt;

iv. Tn the event of 2 breach by Contractor of the covenant referred to fn Subseotion (b) of this
Section, the right to seek rcmstatement of thc employee orto obtam o’ther appropnatc eqmtablc
telief; and _

v T.he nght o ba: Comractor from entering into future confracts with the Cﬂy for ’chree
years. .

Each of the rights provided in this Subsection (d) shall be exercisable individually orin
combination with any ofher rights or remedies available to the City. Any amounts realized by the City
puwsuant o this subsection shall be paid io thc Covered Employee who failed to receive the Tequired
Minimum Compensation.

E. Contractor represents and watrants that it is not an entity that was set up, or is bcmgused, '

for the purpose of evading the intent of the MCO.

¥.- °  Contractor shall keep itself itformed of the current requirements of the MCO, inchuding
increases to the hourly gross compensition due Covered Employees under the MCO, and shall provide
prompt written notice to all Covered Employees of any increases in compensation, as well as any written
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38. Tropical Hardwood snd Virgin Redwood Ban

Pursuact to Section 804 () of the San Francisco Eavironment Code, the Czty and County of Sen
Francisco urges contractors not fo iraport, purchase, obtain, or.use for any purpose, any tropical
hatdwood, tropical hardwood wood product vzrgm redwood or mrgm redwood wood product.

39.  Drug-Free Workplace I’ohcy

Confractor acknowledges that pursuant to the Federal Drug-Free Workp}éce Act 61989, the

uniavwiul manvfacture, diskibution, dispensation, possession, or use of a controlled substanoe is
prohibited on City pzemlses Coniractor agrees that any violation of this prohibition by, Contractor, its
employees, agents or assxgns will be deemed a material breach of this Agresment,

40, .‘ Cempliance with Amencans with Disabilities Act

Conh'actor acknowledges that, pursuant 1o the Americans with Disabilities Act (ADA), programs,
services and other activities provided by a public extity to the public, whether directly or through a
contractor, must be accessible to the disabled public, Contractor shall provide the services specified n
this Agreement in a manner that to the extent applicable, materially somplies with the ADA and any other
applicable federal, staie and local disability rights legislation. This Section 40 dogs not apply to the
accessibility of the System to be supplied by Confrastor. Contractor agrees not fo discriminate against
disabled persons in the provision of services, bepefits or activities provided under this Agresment and |
firther agree that any violation of this prohibition on the part of Contractor, its employees, agents ar
assigns will constitute a material breach of this Agreement. Contractor shall provide a Systerm which
complies with the accessibility requiréments of Section 53-1 and (except with respect o the ranked choice
. voting.clements of the Systers) Appendix D (Performance Specifications) and (with Tespect to the ranked

choice voting eiemsnts ‘of the System) the RCV Das.lgn Spemﬁcauons

41, Sunshine Ordinance

T actordance with San anncwco Administrative Codé §67.24(e), coriracts, ccntractors' bids, .
 responses to requests for proposals and all other records of commmnications between City and persons or
- firms seeking contracts, shall bé open 1o inspection immediately afier a contract has been awarded. -
Nothing in this provision requires the disclosure of a privats person's or organization's net worth or other
“proprietary financial data subinitted for qualification for a contract or other benefit until-and unless that
person or organization is awarded the confract orbenefit. Information prov:ded whichis covered by this.
para cmph will be made available to thepubhc upcm request.

42,  Requiring Mmmum Compensation for Employees ‘

Contractor agrees to comply fully with aad be bound by 2!l of the provisions of the Minimum -
Conipensation Ordinance (MCO); as set forth in San Francisco Administrative Code Chapter 127
{Chapter 12P), inclnding the retmedies provided, and implementing guidelines and rules. The provisions’
of Chapter 12P are mcmporated herein by reference and made 2 part of this Agreement as though fully set
forth. The text of the MCO is available on the web athitp:/fsrww.sfgov.orgloca/lwih htm, Capitalized’
terms usedin this Section aud nof defined in this Agreement chall have the meanings assigned to such
terms In Chapter 12P. Consistent with the requirernents of the MCO Contractor agrees toall of the

foﬁowrng

T A For each hout wcrked by a Covered Employes durmg 4 Pay Period on workﬁmded nnder. .
the City coniract during the term of this Agreemcnt, Contractor shall provxde to.the Covered Employee no
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less than the Minimum Coprpensation, which mcludes a minimum hourly wage and compensated and
mcompensated Hme off consistent with the requirements of the MCO. For the howrly gross
compensation partion of the MCO, Confractor shall pay & minfmnm of $10.77.an hour beginning January
1, 2005 and for the rematnder of the term of this Agreement provided, however, that Contractors thaf are
Nonproﬁt Corporations or public entities shall pay & minimum of $9 an hour for the term of this

Agreement.

B. Cumfractor shall aot discharge, rednce in compensation, or otherwise discriminate against
‘atty etnployee for complaining to the City with regard to Contractor’s cormpliance or anticipated ’
compliance with the sequirements of the MCO, for opposing any practice proscribed by the MCO, for
participating in procesdings related to the MCO, or for seeldng to a.sse:rt or cnforce any rights under the

MCO by any lawfil means. -

C. Contractor zmdarstands and agrees that the fatlure to comrply with the requirements of the
MCO shall constitute a material breach by Contractor of the terms of this Agreement, The-Cily, actmg :
- trough the Ccutractmg Department, sha]l dctemmlo whether such a breach has occurred

D. 1f,w1ﬂm30 days aﬂerracewu:g written notice of a breach of this Agresment for
violating the MCO Contractor fails to cure such breach or, if such breach ¢annot reasonably be cured
within such period of 30 days, Contractor fails fo commence efforts to cure within such period, or
thereafter fails diligently to pursus such eire to completion, the City, acting through the Contracting
Department, shall have the right to pussue the foﬂowmg rights or remsdles and any rights orremedies
available under applicable law:

i Theright to charge Contractor an amount equal to the d:&‘erence between the Mnummn
Cotnpénsation and any compensation actually provided to a Covered Employes, together with )
inferest on such amcnmt frora the date payment was due at the maximum rate then permitted by law,

i, Thexight to set off all or any portion of the amount described in Subsection (d)(l) of this
. Section against amounts duc o Contractor wnder his Agreement; :

i, The nght o tenmnate this Agrcement n Whole orin parl‘,

iv. Tdthe event of a breach by Contracfor of tha covenant refemeé to in Subsection (b) of this
Section, the righf to sesk remsiatemsnt of the employe:e or to obtam ofner appropnate eqmtable
relief; and

v, Thetightto bar Contractor from entering into future confracts with the Ci’cy for three
years. : .

Fach of the rights provided in this Subsection (d) shall be exercisable individuaily or i
combination with any other rights or remedies available to the City. Any amounts realized by the City
pursuemt o this subsection shall be paid to the Covered Employee who failed, fo receive the required

Minimum Compensation.

E. Contractor repressnts and watrants that it is not an anntythat was set up, or is being used,
for the purpose of cvadmg the intent of the MCO. .

¥, ° Contractor shall keep tself informed of he current Tequirements of the MCO, inchu dmg
increases to the howrly gross compensdtion due Covered Employees under the MCO, and shell provids
promipt written notice to all Covered Employees of any increases in compensation, as well as any written
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commumicatiohs received by the Contractor from the City, wiuch sommumcauons are marked to mdlcatc;
that thsy are o be disiribuied to Covered Employecs

_ G, Contracior shal provide reporis jo the City in accordancc with any reporting standards
promtgated by the City under the MCO, including reports on- subcontractors ‘

. =5 The Contractor shall provide the C1ty with access {o pertinent records aﬁer Teceiving a
wntien rr:qucst from the City to do so and being provided at lcast five business days o respond.

. 7 The Ciiy may conduct tandom audlts of Contractor Ranﬂom andits shall be (i} noticed in
advancs i writing, (if) Hmited to ascertgining whether Covered Employees are paid atleast the mindmum
compensation tequired by the MCO; (i) acoomplished through an ezamination of pertinent records at a
sutnally agreed upon Hime 2nd ocation within ten days of the written notice; and (iv) limited to one andit
of Contractor every two years for the duration of this Agreement. Nothing in this Agreement is mtende.d
to preclude the Cxty from investigating any report of an alleoed violation of the MCO.

_ b Any subcontract antcred into by Contractor shall requise the su’ocontractor 1o comply
with the requirements of the MCQ and shall contain contractual obligations substantally the same as
those set forth in this Secfion. A subcontract meansan agreemsntbetween the Confracior and a third
party that requires the third party to perform all or a portion of the services covered by this Agreement.”

Contractor shall notify the Departiment of Adminisivative Services when it enters into-such a subcontract

and shall certify to'the Department of Administrative Services that it has notified the subcontractor of the

obligations nnder the MCO and has mposed the requirernents of the MCO on the subcontractor throngh

the provisions of the subcontract. It is Confractor’s obligation fo ensme that amy subconiractors of any
tier under this Agreement comply with the requirements of the MCO. If any subcontractor mmder this
Agreement fails to commply, Cify may pursue any of the remedies set forth in this Sectton against

Contrastor

K, Each Covered Employee is a third-party beneﬁciary with respect to the requirerments of
sibsections (a) and (b) of this Section, and way pursue the following remedies in the event of a breach by
Coniractor of subsections (2) and (b), but only afier the Covered Bmployes has provided the notics, -
participated in the administrative review hearing, and waited the 21-day period required by the MCO.
Contractor inderstands and agrees that if the Covered Bmployee prevails in such action, fhé “Covered
~ Employeé may be awarded: (1) an amount equal fo the difference between the Mininmm Compensation”

- and any compensation actually provided fo the Covered Employes, together with interest on such amount
from the date payment was due at the maxirum rate then permiited by law; (2) in the cverit of a breach
by Contractor of subsections (2) or (b), the right to seek reinstatement or to obtain other appropriate
equitable relief; and (3) in the ¢vent that the Covered Employee is the prevailing party in any legal action
or proceeding against Contractor arising from this Agreement, the right to obtain all costs and expenses,
inchading reasonable attorney's foes and disburserents, incurred by the Covered Eraployee.. Contractor
also understands that the MCO provides that if Confractor prevails in any such action, Contractor may be
awarded costs and expenses, including reasonable attomey’s fees and disbursements, from the Covered
Bmployee if the court determnines that the Covered Employes’s action was fifvolous, vexatious or |
otherwise an act of bad faith. '

L. If Contractor is exetipt from the MCO when this Agreement is cxecuicd becanse the

cumulaﬁvc amount of agreements with this departtuent for the fiscal year is less than $25,000 {$50,000 .

for nonprofits), but Confractor later enters into an agreeinent or agreements fhat cause contractor to

exceed that amount in a fiscal year, Contractor shall thereafter be required to comply with the MCO wnder .

his Agreement. This obligation arises on the effective date of the agreement that causes the cummulative
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amotnt of agrecments between the Contrastor and this daparlmem to exceed $25,000 ($50 000 for

nonproﬁ’fs) in the fiscal ywr
43, Reqtﬁrmg Health Benefits for Covered ¥ }_‘,mployees

Unless cxmupt, Contractor agrees to comply f‘uﬂy with and be bound by all of the provisions of

' the Health Care Accountzbility Ordinance (HCAO), as sef forth in San Framcisco Administrative Code

Chapter 12Q, incloding the remedies provxded, end implementing regelations, as the same maybe
amended from Hime to time. The provisions of Chapter 12Q are incorpotated by feference and rade &

- part of this Agreement as though fiilly set forth herein. The text of the HCAO is available on the web

athttp/fwww.sfgov.org/oca/lwiiLhtm. Capitalized terms used in this Section and not defined in this,
Agreement shall have the meanings ass;gned to such fexms in Chapter 12Q. '

A, = For each Coversd Employec, Contractor shall prov;de the appropriate health beneﬁt set
forth in Section 12Q.3 of the HCAO, If Contractor chooses to offer the health plan option, such health

plan shall meet the minimnm standards set forth by the San Francisco Health Commission.
L

B. : Notwithstanding the above: if the Convractor is a small business ag defined in Section
12Q:3 (@) of the HCAO, i shall have no obligation to comply with part (2) ahove,

C. Contractor's failure fo comply withths HCAQO shall consfitate a material breach of this_
apreement, City shall notify Contractor if such 2 breach has oceurred. If, within 30 days afterreceiving'
City’s written notics of a breach of this Agreement for violating the HCAO, Contractor fails to cure such
breach or, if such breach cannot reasonably be cured within such period of 30 days, Contractor fails to

* commence efforts to cire within such period, or thereafter fails dﬂ;genﬂy 10 pursue such cure to

completion, City shall have the right o pursue the remedies sef forth 7n 12Q.5(5)(1-5). Bach of these
remedies ‘shall be axmusable ndividually or in combmztlon with any ofher nghts or remedies availablé o
C1ty

D. Amy Subcontract entered fuo by Confractor shall require the Subcontractor to comply
with the requirements of the HCAO and shall contain contractual obligations substantially the same as
those set forth in this Segtion. Contractor shall notify City's Purchasing Division when it enfers Inté such
2 Subcontract and shall certify to the Purchasing Division that it has notified the Subtoniractor of the
abligations mnder the HCAO and has imposed the requirernents of the HCAQ on Subcontractor through
the Subcontvact. Each Contractor shall be responsible for its Subcontractors' compliance with this
Chapter. If a Subcontractor fails to comply, the City may pursue the remedies set forth n this Section ..
apainst Contractor based on the Subcontractor’s failure to comply, provided that City has first provided
Contractor with nohce and an opportunity to obtain a cure of the violation.

E. Contractor shall not discharge, Teduce in compensaﬁon, or otherwise dlsmrmnate against
any employee for notifying City with regard to Contractor's noncomplisace 61 anticipated noncompliance
with the requirements of the HCAO, for opposing any practice proseribed by the HCAQ, for participating
in proceedings telated to the HCAO, or for seeking to assert or enforoe any rights wnder the HCAO by
any lawful means,

-

F. Contractor tepresents and warrants that it {s not an en’u’cy that Was set1p, or is being used,
for the purpose of evadmg tlie infent of the HCAQ. - .

G. _Confractor hell keep itself informed of fhe cirrent roquirements of the FHCAO.

H. Contractor shall provide reports to the City in accordénc_e with-any veporting stanéard@
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commimications received by the Contractor from the City, which cammuz;jcaﬁo;zs are marked to indicate.
that they are to be distributed to Coverad Employecs

_ G. “ Confracior shall provide Teporis 1o the Cify in accorda:nce with any reporting standards
promtﬂgated by the City nnder the MCO, including reports on-subcontractors. . .

. H The Contraator shaﬂ provide the Czty with aceess o pertiment Tecords aﬁer reccmng a
wiritten request from the City to do so and being provzded ab least five business days to respond

I The City may conduct random audits of Contractor Random audits shall be (1) no'accd i
advance in weiting: (3i) Hirifed fo sscertzinmg whether Covered Employees are paid at least the minimum
compensation required by the MCO; (iit) accomplished through an exarnination of pertinent records at a
mtually agreed upon time and location within ten days of the written notice; and {iv) limited to one andit
of Coniractor every two years for the duration of this Agreement. Nothing in this Agreement is intended

- 1o preclude the C’liy from - mveshgaﬁng any report of an alleged violation of the MCO. T

J. Any subcontract entered into by Coritractor shall require the subcontracter to comply
wﬂ:h the requirements .of the MCO and shalt contam contractual obligations substantially the same as
those set forth in this Secfion. .A subcontcact means an agreementbetwecn the Contractor and a third
party thatrequires the third party to perform a1l or 2 purfon of thie services covered by this Agreement.”
Confractor shall notify the Department of Adiinistrative Services when it enters into such a subconfract
and shalt certify to'the Department of Administrative Services thetit has notified the subsoniractor of the
obligations nnder the MCO and has fmposed the requirerzents of the MCO on the subcontractor through
fhe provisions of the subconfract. It is Contractor’s obligation {0 ensire that any subconiractors ofany

_ tier under fhis Agreement comply with the requivements of the MCO. If any subcontractor under this
Agreement fafls 1o comply, Cify may pursue any of the remedies set forth in this Sectmn agalnst

Contrac’cor

N Each Ccvercd Employee isa ’rhn'd-parly beneficiary with respect to the quuusments of
sabsections (2) and (b) of this Section, and may pursne the following remedies in the event of a breach by
Contracfor of subsections (2} and (b) but only afier the Covered Employes has provided thenotics, -
participated in the administrative review hearing, and waited the 21-day period required by the MCO,

Contracter understands and agrees that if the Covered Employes prevails in such action, the Covered
Employee may be awarded: (1) an amount eqoal to the difference between the Minimmm Compensation”
* and sny compemsation aciually provided fo the Covered Employee, together with interest on such amount
- from the date payment was due af the maximum rate then permitted by law; (2) in the eveiit of a breach
by Contractor of subsections () or (b), the tight to seek reinstatement or to obtain ¢ther appropriate
equitable relief: and (3) in the event that the Covered Bmployee is the prevailing party in any lepal dction
or proceeding egainst Coniractor arising fiom this Agreement, the right fo obtein all costs and expenses,
including reasonable attorney's fees and disbursements, incurred by the Covered Ermployee. Contractor
also understands that the MCO provides that if Contractor prevails in any such action, Contractor may be
awarded costs and expenses, including reasonsble attorney’s fees and disbursements, frorm the Covered
Eraployee if the court determines fhat the Covered Employce s action was frivolous, vexatious or

othcrmse an act ofbad faith.
L IchniIactor is exetnpt from the MCO when this Agreemcnt is exccutcd becanse the
cumulative amount of agreements with this department for the fiscal year is less then $25,000 {350,000

for nonproﬁts) but Contractor later enters into an agreement or agreements fhat canse contracior to
exceed that amout in a fiscal year, Contractor shail thereafter be required to comply with the MCO under

thig Agreement ’I'}ns obligation arises on the effective date of the agreement that causes the curnulative
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amount of agreements betwsen the, Contractor and fhis department 10 exceed $25,000 ($50 000 for
nonprofiis) in the fiscal year

43. Reqmnng Health Benefits for Covereﬂ Employees

i . Unless e:xm:r:pt2 Contractor agrees to comply fully with and be bound by all of the provisions of -
the Health Care Accountability Ordinance (HCAOQ), as sef forth in San Pramcisco Administrative Code
Chapter 120, including the remedies provided, and implementing regulations, as the same maybe
amended from time fo time. The provisions of Chapter 12Q are incorporated by reference and made a

- part of this Agteement as though fislly set forth herein. The text of the HCAO is available on the web
athitpy/www.sfgov.orgfoca/lwlh.htm, Capitalized terms used in this Section and not defined in this, . -

Agreement shall have the meanings assigned to such terms in Chapter 12Q. _ '

A, For each Coversd Emploircc, Contractor shall provide the approptiate health benefit set
forth in Section 12Q.3 of the HCAO, I Contractor chooses to offer the health plan option, such health
plan shall meet the minfmum stendards set forth by the San Francisco Health Commission.

B. : Notwithstanding the above, if the Coniractor is a small business as defined in Sestion
12Q 3 (@) of: the HCAO it shall haveno obhgshon to comply with part (a) above. .

C.  ~Coniracfor’s failure to comply Wlth the HCAO.shall constifute a material breach of this
agreement, Ciiy shall notify Contractor if such 2 breach has ocourred. If; within 30 days afterreceiving:
City's wrtiten notics of 2 breach of this Agreement for violating the HCAO, Contractor fails to cure such
breach or, if such breach cannot reasonébly be cured within such period of 30 days, Contractor fails to
comnmence efforts o cize within such period, orthereafter fails d:hgcntiy 1o pursue such cure to
completion, City shall have the right to pursue the remedies set forth fn 12Q.5(£)(1-5). Bachof these ~
remedies shall be exermsable mamduaﬂy orin combmhan with any other nghts or remediss availablé o -
City. .

D. . Amy Subwniract entered into by Confractor shall require the Subcontractor to comply
with the requements of the HCAQ and shall contain contractual obligations substantially the same as
those set forth in this Section. Coniractor shall notify City's Parchasing Division when it enters int6 snch™ ==
a Subcontract and shall sertify to the Purchasing Division that it has-notified the Subcoentracter of the
abligations nnder the HCAO and has imposed the requiremens of the HCAO on Subcontracter through
the Subcomtract, Each Confracior shall be responsible for its Subcosriractors® compliance with this
Chapter. If a Subcontractor failé to comply, the City may pursue the remnedies set forth in this Seetion -
against Contracior based on the Subcontractor’s failureto comply, provided that City has first prcwdeﬂ
Contractor with notlce #nd an opportunify to obtain a cure of the violation.

E. Contractor shall not discharge, rcdncem compensauun, or otherwise dlscnmmaie against
a:iy employee for notifying City with regerd to Contrastor's noncompliance or, anticipated noncompliance
with the requirements of the HCAO, for opposing any practice prosoribed by the HCAQ, for participating
in proceedings telated to the HCAO, ot for seehng fo assert or euforrce any tights under the HCAO by

any lawiul means,

~

¥. Contractor represents sud warrants that it is not an enhty that was sef up, or is being used,
for the purpose of evading the infent of the HCAO. )

G. . Contractor shall keep itself informed of the current requirements of the HCAD.

H. Contractor shall provide repots to the City in accordsnce with-any reporting stanciard§
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pwmulgawd by the City under the HCAO, insluding repurts on Subcounfractors and Subtcnants, as

‘ apphcablc

L Contracior shal] pm;vida City with acoess fo records pertaining to cmnpliénce with

" HCAG after Iwewmg a writteny rcquest from Cxty to do so and being prowdcd at Jeast five business days .

o respond.

L _ Citynay conductrandom audits of Contractor t0 ascertain its compliance with HCAO
Contractor agrees o cooperate with City when it conducts such audits.

K. H Coaﬁactor is fzmmpt fromthe HCAO when this Agreerment is execuied beoause its
amotmt is less than $25,000 ($50,000 for nonprofits), but Contractor later enters into an agreement or
agreements that cause Contractor's aggregate amount of all agreements with City to reach $75,000 alf the
agresments shall be thereafter subject to the HCAQ, This obligation atises on the effective date of the

agreement that causes the cwnulative amount of agresments betwaan Contractor and the City to be equel

to'or greatcr than $75 000 in the fscal year.
44, Yimitations on Contributions
Through exécution of this Agreement, Confractor acknowledges that it is fafniliar with section

1.126 of the City and Covnty's Campaign and Governmental Conduct Code; which prohibits any person
who contracis with the City for the rendition of personel services, for the farnishing of any Toeterial,

" supplies or equipment, for the sale or ¥ase of any land or building, or for a grant, loan or loan gnarantee,

from making any campaign contribution to (1) an individual holding a City elective office if the contract
must be approved by the individual, a board on which thet individual serves, or a board on which an
appointes of that individual serves, (2) 4 candidate for the office held by such individual, or (3) a
commities controlled by such individusl, at any time from the comunencement of negotiations for the
confract uaiil the later of either the termination of nego#ations for such coniract or six months after the
date the confract is appreved. Contractor acknowledges that the foregoing restrivtion applies only if the

' contract ot 2 combination of series of conttacts approved by the sams individnal or board in a fiscal year
- have a total anticipated or actual value of $50,000 or mere. Contractor further acknowledges that the

Pprohibition on conicibutions applies to each prospeciive party to the contract; each member of
Contractor's board of dirgstors; Coniractor’s chafrperson chief executive officer, chief financial officer
angd chief.operating officer; any person with an ownership interest of more than 20 percent in Contractor;
any subcontractor Hsted in the bid or confract; and any commitiee that is sponsored or controlled by
Contractor, Additionslly, Contractor acknowledges that Contractor toust inform each-of the persons -
described in the preceding sentence of the prohibmons contained i in section 1,126.

45.‘ First Sonrce Hirtng Program
A -Incbrporaﬁoh of Adwinistrative Code Provisions by Réf sreuce,

The provisions of Chapter 83 of the San Francisco Administrative Code are mcorpozatcd in thig
Section by reference and made a part of this Agrcement as thongh fislly set forth herein. Contractor shalt
comply fally with, and be bound by, all of the provisions that apply to this Agtreement under such

" Chapter, ‘mcluding but not limited to the remedies provided therein. Capitalized terms used in this

Section and not defined in this Agrccmcnt shall have ihe meanings assigned to such terms to Chapter 83,

City/Cuunty San Francisoo Purchase Agreoment 120507, 36

1080

——




B. - Fist Source lema Agreemeni'.

: g Contractor shall comply with First Source mtemcwmg, recrmﬁneni and hiring
roquirements, which will provide the San Francisco Workforee Development System with the exclusive.
opportunity {o initially provide Quatified Econorricalty Disadvantaged Individuals for consideration for
employment for Bniry Level Positions. The duration of the First Source mtememngreqxuremant shall
beten (3 0) days, unIess busmws necessity requn:es & shorter period of time.;

i Contractor shall comply with reguirements for providing timely, appropnate
nouﬁoatwn of available Entry Leve] Positions to the San Francisco Workforce Development System: 50
that the System may frain and tefer an adequate poot of Qualzﬁad Econom:ca]ly Dlsadvantaged '

Indﬂqdzmls fo partmpaunc Employczs-

o i, Contractor agrees {o 2se good faith efforts fo ‘comptly with the First Sourcs hiring
requiremenis. A Contractor may establish #is good faith efforis by filling: 1) its first available Eniry Level
Position with a job applicant reforred through theé First Source Prograwy, and, 2) fifty percent (50%) of its
subsequent available Entry Level Positions with job applicants referred through the San Francisco
Workforce Dovelopment System. Failore to meet this targc’t while pot imputing bad faith, may xssuIt na
review of the Contractor’s crr@loymcnt records.

C--_ _. EBngecxsions- - | ‘:‘"'"'::’:i-

Contractor shall meke the final determmahon of whethet an Econozmcal]y Dlsa&vantaged
Tndividual referred by the System is “quahﬁad“ for the position,

D . Excepfions

Upon application by Emﬁloycr, the First Source Hiring Administation may grant an exception’to .
- any or all of the requirements of Chapter 83 in any sitnation where it concludes that comphanee with this

Chap’fer would cause econonic hardship.. _ e o

E. __ LiquidatedDamages - -

Violation of the requirements of Chapter 83 is subject to an assessmment of Bquidated damages in R

the amount of $2,070 for every new hire for an Entry Level Position improperly withheld from the first
. source hiring process, The assessient of liguidated damages and the evaluation of any defenses or

mitigating factors shall be made by the FSHA.
E. Subcnntracts

Any subconitact entered irito by Contractor shall require the subcortractor to comply with the
- requirements of Chapter.83 and shill contain contractual obligations substantialty the same as those set

forth i this Section.
: 46.  FProhibition on Political Acfmty with City Funds

I accordance with San Francxsco Admmwtmhvc Code Chapter 12 G, Contractor may not
participate in, support, or atiempt to influence any political carmpaign for a candidate or for a ballot
measurs {collectively, “Political Activity’™) in the performance of the services provided utder this

" Agreement, Contractor agrees to comply with San Francisco Administrative Code Chapter 12.G and any -
implementing rules and rogulations promulgated by the City's Controller. The terms and provisions.of

City/County Sen Prancisco Parchese Agreement 12/587 37

1081




promulgaied by the Clty under the HCAO, zncludmg rcpofts OH Subcon%mctors and Subtenants, as
apphcablc

L Cogitractor shaﬂ prcmdc City with aceess to records pertaining to compliance with

"HCAQ afterreceiving 2 writlen request fom City to do so and being provided at least five business days .

to respond

J . Citymay oonduqtraudom andits of Contrastor {0 ascertain jts comphance with HCAO
Contractor agrees 1o cooperate wﬁh City when it conducts such audits,

K 'H Contractor is exampt from the HCAO when this Agreerpent is execgted because its
amount Is less than $25,000 (850,000 for nonprofits), but Contractor later enfers futo an agresment or
agreements that cause Contractor’s ageregate smount of all agreements with City to reach $75,000, aif the
agresments shall be thereafier subject to the HCAO, This obligation arises on the effective’date of the

- agreernent that causes the cursnjative amount of agreements betwecn Contractor and the City fo be eguel

to-or greater than $75,000 I thc fiscal year.
44, -Iimitaﬁons on Contributions

Through execution of this Agreement Contractor acknowledges that if is familiar with sestion

1.126 of the City atid County's Campaign and Governraental Conduct Code; which prohibits any person
who contracts with the City for the rendition of personal services, for the firnishing of any msterial,
supplies or equipment, for the sale or Iéase of any land or building, or for a grant, loan or loan gnarantes,
from making any campaign contribution to (1) an individual holding 2 City elective office if the contract
must be approved by the individual, a board on which that individual serves, or a board on which an
appoisites of that individual serves, (2) 4 candidate for the office held by such individual, or (3) a
committes controlled by such individual, at any time from the commencement of ncgohaums for the
contract until the later of either the termination of negotiations for such contract or six months after the
. date the contract is approved. Contracior acknowledges that the foregoing restriction applies culy if the

contract or 2 combination or series of contrdcts approved by the same individual or board in 2 fiscal year-
- have a total anticipated or actual value of $50,000 or more. Contractor further acknowledges that the
prohibition on contributions applies to each prospective party to the contract; cach member of
Contractor's board of dirgetors; Contractor's chairpersen chief exscutive officer, chief financial officer
and chief operating officer; any person with an ownership interest of more than 20 percent in Contractor;
any subcontractor listed in the bid or contrach; and auy commitice that is sponsored or controlled by
Coniracior, Additionally, Coniractor acknowledges that Coniractor must inform each of the persons
described in the preceding sentence of the prohibitions contfained in section 1,126.

45.  FirstSource Hiring Program
A, Inc'orper ation of Adminisirative Code Prdvisions by Reference.

’ The provisions of Chapter §3 of the San Francisco Adininistrative Code are mcozpomted In this
Section by reference and made s part of this Agrcemcnt as though fully set forth herein. Contractor shall
cornply fully with, and be bound by, all of the piovisions that apply to this Agreement under such

" Chapter, fncluding but not Hemited to the remedies provided therein. Capitalized terms used in this
Section and not defined in this Agreement shall have the meauings assigned to such terms Chaptcr 3.
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B. - First Source Biring Agreement.

. i Contracbor shall cotnply with First Source mtemevnng, recrurhmant and hiring
requirements, which will provids the San Francisco Workfores Development System with the exclusive .
. opportunity o initially provide Qualified Econorsically Disadvantaged Tdividuals for consideration for
employment for Entry Level Positions. The duration of the First Source interviewing requirement shell
beten (10) days, Imlcss busm%s necessity requires & shortez period of time.;

i, Contractor shall corply with requnemsnts for providing timely, appropn ate
notlﬁcmon of available Bntry Level Positions to the San Francisco Workforce Development System so |

- that the System may trajn and refer an adequate poot of Quatified Ecornum;cally D,sadvantagcd i

Indwxdua}s to -partlcipahn,, Employers

: iii, Contractor agrees to use go od fa:th efforts to c-.omply with the First Source hiring
requirements. A Coriractor may establish its good faith efforfs by filling: 1) its first available Eniry Level
Position with 2 job applicant referred through the First Source Prograrm; and 2) fifty percent (50%) of its
sl ent avaifable Entry Level Posttions. with job applicants referred through the Sen Francisco
Worlkférce Development System. Failore to mest this targe’t, while notimputing bad faith, may :csuit ina
review of the Contractor's employment records.

C. HmncheﬁlSiOI!.S - N o -';"“' T . —

Coniraotor shall make the final determmahon of whether an Bconormcaﬂy Dzsadvantaged
Tndividual referred by the System is “quahﬁed” for the position,

" D. . Exceptions

Upon application by Bm;;loyer, the First Source Hiring Adwinistration may grant an exception to .
- any-or all of the requn'ements of Chapter 83 in any situstion where it concludes that comphanee with this

Chapter would cause economic hardslnp B .

R TS qumdatedDamages o

Vidlation of the reqmremcnts of Chaptcr 83 is subject foan assessment of hqmdated damagae o

the amount of $2,070 for every new hire for an Entry Level Position smproperly withheld from the first
source hiring process, The assessment of Hquidated damages and the evalnation of any defenses or
mitigating factors shall be made by the FSHA. ' _

R, Subeontracts

Any subcontract entered itto by Contractar shall m§uirc the subcomtractor to 6omply with the
- requitentents of Chapter 83 and shall contain confractus] obligations substentiaily the same as those set’
forth in this Section. ‘

: 46.  Prohibition ox Political Acﬁvaty with City Funds

n accordance with San Francisco Administrative Code Chapter 12.G, Csntfactor may not
participate n, support, or atterapt fo influence any political campaign for a candidatc or for a ballot
measure (collectively, “Political Activity™) in the performance of the services provided utider this

" Agreement, Cottractor agrees to comply with San Francisco Adminisirative Code Chapter 12.G and any
implementing rules and regulations promulgated by the City’s Controller. The terms and provisions.of
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Chapter 12.G ate moorporated herein by this referenice. In the event Contractor violates the provisions of
this section, the City may, in addition to any other rights or remedies available hereunder, (i) terminate
this Agreement, and (i) prohibit Contractor from bidding on or recefving any new City contract fora
period of two (2) years, The Controller will not canmder Conttactor’s use of profitas a wolatson of this

" gection, -

47,  Non-Waiver of Rights

The omission by either party atf any time fo enforce any default or right reserved fo i, or to require
performance of any of the ferms, covenands, or provisions hereof by the other party at the time designated,
shalt not be a waiver of any such default or vight to which the party is entitled, nor shell it in any Way ’
-affect the rdight of the party to enforce such }Jrovzsmns thercafier. ) )

48. . Administrative Remedy for Agr;aement Interpretat; on s

Should any question srise as o the meaning and mtcnt of this Agreement, the question shall, pncn-
to any other action or resort ta any other legal remedy, be referred to the Department of Elections who-
shall, within ten (10) business days, render a decision on the meaning and intenit of this Agreernent.
Coniractor may avail itsel{ of amy other legal remedy available to Contractor on or afier the earliet of ()
the date & decision is rendered, or (i) upon expiration of the teh (10) business day decision period
regardless of whether a demslon has beén rendered, . .

49_. Agreement Made in California '; Venue

- A The formation, mterprctanon and performance of this Agreement shall be governed by
- the laws of the State of California and the parties agree subject to the dispute resohution requirements of,
this Section 49, venne for all litipation relative to the formation, mterpretatmn and perfomancc of this

Agreement shall-bc in San FIB.‘EJG]SCO .

B, Any dispute betwcen the parties either with respect o the interpretation of any provision' . -
of this Agresment or with respect to the performancc by efther parly hereumder shall be resolved os -
follows: upon the written request of either party, each party or an authorized Tepresentative of each party,
will meet, in person or by teleconference, for the purpose of endcavoring fo resoive such dispitte: The—
representatives of the parties shall discuss the problem and negotiate in'good fith in an effort fo resolve
_ the dispute without the necessity’ of any formal proceeding” relating thereto. During the course of such -~
. negotiation, 2ii reasonsble requests made by one parly to the other for nonprivileged nformation

" reasonably related to this Agreement will be honored in order that each of the parties may be fully advised
of the other's position. The specific format for such discussions will be left to the discretion of the
representatives of the parties but may include the preparation. of agreed-upon statements of fact or wiitien
* staternents of position farnished to the other parfy. Bxcept where clearly prevented by the area in dispute,
both parhes agree 1o continue performing their respective obligations under this Apgreement while the
dispate is being resolved unless and until such obhgatxons are suspe.nded, terminated or expire in

accordance with the provisions hereof.

50. ©  Coustruction

. All paragraph capﬁons are for refexcnce on]y and shall not be cons1dcrcd in construing ﬂns
Agrcement
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51, Entire Agroement -

“This comract s¢is forth the enfire Agreement between the parties, and supersedes all other oral or
writien provisions, X any prov:s:lon of this Agreement is held to be unenforcedble, this Agreement shall.

be construed without such provision.
5%,  Modifications and Change Ordeérs

, A. THis Apreement may not be modaﬁed, nor rnay compliance with amy of its terms be
waivéd, except by written instrament executed and approved in the ‘same marmer as fhis Agreement.
Contractor shall cooperate with the Depértment fo submit 1o the Director of HRC any amendment;
modification, supplement or chemge order that would result fa 2 cumtﬂahve Increase of the ongmal
. amount of this Agreement by more than 20%. - . .

B. T Contracfor vnshes to suggcst changes fo the Hardware, System Software or Sy'stem; ft .
shall submit to City a description of such proposed changes including any effect on the pricing and T !
Fmplementation Plan. City shell be wnder no obligation to accept any such proposal, but if it does so the :
changes shall only take effect afler the agreed changes have been havc been described in an smendment

to this Agreement signed by both parties.
53, ComphancewrthLms S S e

Contracror sbzl! keep itself fully mfomzed of the City's Charfer, codes, ordmznces and regulatmns
of the City and of ali state, and federal laws in any manner applicable to the performance of this .

" Agrecment, and must, fo the extent applicable, at #ll times comply with such lacal codes, ordinances, znd
regnlations and all applicable laws. In no event shall any teom or provision of this Agreament rcqm're
Contractor o uaderteks or par'form changes to the Hardware, Systern Soffware or Firmwaré dueto
cherges in law, or changes in interpretation of existing law-by a court of competent jurisdiction, occurring
afier the dats of this Agreernent. Withotit Himitation of the foregoing, Contrastor is not obligated to cause
the System, Hardware, Software or aiy component thereof to comply with any specifications, standards -
or requitemnents of the National Association for State Election Dt.rectors, Federal Election Commxssxon,
Election Assistauce Commission, California Secretary of State or other governmentsl, quasi- -
govemmen.t&l or regulatory body or agency to the extesit such specifications, standards or requirements
are not in effect and applicable on the date of this Agreement (nctuding, mthout h:mtauon, FBC or BAC-- -

2002 or 2005 standards).

P et s e

531 System Compliance with State and Federal Laws

- Pursuant to this Agtcement and by order of the Secretary of State voting systems ccrhﬁcd foruse
in California shall comply with ali applcable state and federal statutes, regulaﬁons, rules and
Tequitements, including, but not limited to, those voting system requirements set forth in the Califomnia
Elections Code and the Help America Vote Adt of 2002, end those requirements incorporated by
reference in the Help America Vote Act of 2002, that are in effect as of the date of this Agresment.
Further, voting sysiems shall also-comply with all applicable state and federal voting system guidelines,
standards tegulations and reguiremnents that derive authority from or are promulgated putsuant to and io
furtherance of the California Elections Code or the Help America Vote Act of 2002 or other applicable
stats or federal law when appropriate, that are in effect as of the date of this Agreement, including but not
Hmited to, the 2002 Voting System Standards/Gmdelmes, developed by the Federat Election Commission
(FEC) and adopted by the Election Assistance Commission (EAC) and BAC Advisory 2005-004, dated
July 20, 2005. This does not include fture final court interpretations of existing state or federal law not
in effect s of the date of ﬂ:us Agreement,
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Chapter 12.G are mcomcraicd herein by this reference. To the event Confractor violates the provisions of
this section, the City may, in addition to any other tights or remedies available hereunder, (f) terminate
this Agreement, and (i) prohibit Contractor from bidding on or receiving any new City confract for 2
period of two (2) years, The Controlier will not consider Contractor’s use of profitas a vmlauon of this

sschon

47. Non-Waiver of Rights

The omission by either paﬁy ai atty time to enforce any default or ngh’r reserved 1o it, or to require

performance of any of the terms, covenands, o provisions hereof by the other party at the time designated, .

shall not be a waiver of any such defanlt or right to which the party is entitled, nor'shall it in any way
affect the dght of the party to enforce such prowsmns thereafier. _ '

48, Admzmstraﬁve Remedy for Agreement Inierpretatmn .

Should any question #rise gs to the meaping and mtent of this Agrecmcnﬁ the guestion shall, prior
to any otber action of resorf fo any other legal remedy, be referred {o the Department of Elections who-
ghall, within ten {10) business days, render a decision on the meaning and intent of this' Agreement,
Contractor may avail itself of any other legal remedy available to Contractor on or afier the earlier of (i)
the date a decision is rendered, or (ii) upon expiration of the feix {10} business day decision pcnod
rega:dless of whether a decision has beén rendered.

49, Agreement Made in Cahfomxa, Venue

A, The formation, interpretation and performance of this Agreement shall be gove:med by

- the laws of the State of California and the parties agree subject to the dispute resoliution requirements of
this -Section 42, venue for all litigation relative to the formation, interpretation and performance of this

Agreemcnt shallbe mSanFrancxsco .

B. Aﬁy d1$pute between ‘the partles exther with respect to the mtcxpmtaﬁou Of any provision .
of this’ Agreement or with respect fo the-performance by either party herevmder shall be resolved as -
follows: upon the written request of either party, each party or an authorized representative of eachparty,
will meet, in person or by teleconference, for the purpose of endeavoring to resolve such dispute, The™="
representatives of the parties shall discuss the problem snd negotfiate in good fith in an effort o resolve

_the dispute without the necessity of any formal proceeding relating thereto. During the course of such
_ negotiation, all reasonsble xequesis made by one party to the other for nonprivileged information
. reasonably related to this Agreement will be honored n order that each of the parties may be fully advised
of the other's position. The specific format for such discussions will be left to the discretion of the

representatives of the patties but may include the prepamtion of agreed-upon statements of fact or written

* statements of position firnished to the other party. Bxcept where clearly prevented by the atea in dispute,
both parties agree 10 continue performing their respective obligations nnder this Agrecment while the

dispate is 'bcmg resolved unless and until such obligations ars suspended, ferminated or expire in

accordance with the provisions hercof

50, Coxsfruction

All paragraph captions are for reference only and sha}i not be considered in construing ﬂus
Agreement
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51.- Enfire Agreement -

This contract sefs forth the entire Agtesment between the parties, and stpersedes all other oral ar
written provisions, Ifamny prov:s:on of this Agresment is heid t0.be mnenforceable, this Agreement shall.
be construed without such provision, _

52,  Modifications and Change Orders

A, This Agreement raay not be modified, nor may compliance with any of its terms be
waivéd, except by written instroment executed and approved in the same mmuner as this Agreement.
Conixactor shall cooperats with the Depértment to submit to the Director of HRC any amendtuent,
modification, supplement or change order that would resnlt 2 cumulatlve inoreass of the original
amount of ﬂ:us Agreement by more than 20%,. . . . _ R

B. H Conlractor w:shes to snggest changes o the Hardware System Software or System, i
shall submit to City a description of such proposed changes mcludmg any cffect on the prcing and
Iraplementation Plan. City shall be under no obligation to accept any such proposal, but if it does so the
changes shall only take effect afier the agreed changes hava been have been dsscnhad in an smendment
to this Apreement signed by both parties,

- 53, ComphancewrthLaws - IV

Contrastor shall keep iself’ fully nﬁomled of the City’s Charter, cod:s, ordmances and regrlations
of the City and of all state, and federal laws in any manner applicable fo the performance of this
" Agrecment, and must, to the extent applicable, at el timss comply with such local codes, ordinanees, and
regulations and gll applicabls laws, In no event shall arly ferm or provision of this Agreement require
Contractor to undertake or perform changes to the Hardware, Systern Software or Firmwaré due-to” -
chatiges in Jaw, or changes in imferpretation of existing law-by a court of compefent jurisdiction, oocurring
after the date of this Agreement. Without Iimitation of the foregoing, Contractor is not obligated to cause
the System, Hardware, Software or aiy componcn‘r thereof to corply with any specifications; standards
or requirerents of the National Association for State Blection D:rectors, Federal Election Commission,
Election Assistance Cormission, California Secretary of State or other governmental, quasi-
governmenial or regulatory body or agency o the extent such specifications; standards or requirements
are not in effect and applicable on the dais of this Agreement (including, without mitation, FEC or EAC
2002 or 2005 standsrds). , .

53-1 . System Cumphance with State and Federal Laws

. Pursuant to this Agreement amlby orde'r of the Secretary of State voting systerns csmﬁed foruse

in California shall comply with all applicable state and federal stathtes, regulations, rules and
requirements, including, bt not imited to, those voting system requirements set forth in the Califomia
Elections Code and the Help America Vote Act of 2002, and those requirements incorporated by
reference in the Help America Voie Act of 2002, that are in effect as of the date of this Agreement. -
Further, voting systems shall alsocomply twith all applicable state and federal voting systemn guidelines,
standards, regulations and requirements that derive axthorify from or are promuigated pursuant to and inf
fiertheramee of the California Elections Code or the Help America Vote Act of 2002 or other applicable
stats or federal law when appropriate, that are in effect as of the dats of this Agreement, ineluding but not
limited to, the 2002 Voiing System Standards/Guidelines, developed by the Federal Election Commission
(FEC) and adopted by the Election Assistance Comrmission (EAC) and EAC Advisory 2005 -004, dated
Iuly 20, 2005. This does not include future final court mtcrprctamns of alﬂstzng state or federal law not
in effect as of the date of ﬂ:is Agreement, _
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Voting systern manufachwers and/or thelr agents shall assume firll responsibility for auny )
representation that a voting system complies with all appliceble state and federal requirements as
referenced above, Ta the event such representation is determined 1o be false or misleading, voting systetn
tnanufactirers or fheir agents shall be responsible for the cost of any wpgrade, retrofit or replacement, of
any voting system or its component parts, found to be necessary for certifichtion or o otherwise bring the

. System info comphancc

Any voting system purchased with funds alloca’ted by the Sccreimy of Stafe's Ofﬁce shall meet all |

applicable state and federal standards, regulations and sequirerents, including, but not Bmited to, thase
voling system requirements as set forth in the California Blections Code and the Help-America Vote Act
of 2002, end those requiremensts incorporated by reference in the Help America Vote Act of 2002 that are
in effect as of the date of this (application, agreement, contract, ¢tc.), including, but not limited to, the
2002 Voting Systern Standards/Guidelines, developed by the Pederal Election Comimission (FEC) and
adopted by the Election Assxstance Comnusmon {EAC) and EAC Adv:soty 2005-004, dated Iuly 20,

_2005.
34, Nondisclesure of Private Information

Contracior agrees io comply fully with and be bound by all of the provisions of Chapter 12M of
the San Francisco Admirndsirative Cede (the "Nondisclosure of Private Informeation Crdinance”),
inclnding the remedies provided. The provisions of the Nondisclosnre of Private Information Ordinance
are incorporated herein by reference and made 2 part of this Agresmeht as though fully set forth.
Capitalized terms used in {his section and not defined in This Agreement shall have the meanings assigned
" to such terms in the Nondisclosure of Private Information Ordinance. Consistent with the requirernents of
the Nordisclosure of Private Infonnatorn Ordinance, Contractor agzees to all of the following:

{(a) Neither Conrxactcr udr any of its Subcontractors shall disclose Private hfomanon obfained
from the City in the })erfonnancc of thls Agreemcnt o any oﬂ:cr Subcontractor, pcrson, of other entrty,
wnless one of the following is true: . _ L »

O The dzsciosure is auﬂmnmd 'by tbzs Agracment

(i) The Contractor received advance wnttcn approval fromthe Contracﬁﬁg Dcpa.rtment
pis) d.lsclosc the n_lfcrma'mm* or , ,

(i) The- dlsolosure is requed by law or judicial order,
{b) Aty disclosure or use of Private Information authorized by this Agreement shall be in
accordance with any conditions or restrictions stated in fhis Agreement. Any disclosure or use of Privaie
Information authorized by 2 Contracting Department shall be in accordance with any cenditicns or

restriotions stated in the approval.

«{c) Private Informahon shall mean any information that: (1) could be used to identify an
individual, including without limitation, nams, address, social security number, medical infarration,
Fnencial information, date and location of bxrth and names of relatives; or (2) the law forbids any person.

“from dlsclosmg

(8) Any failurs of Contractor to cozply with the Nondzsclosurc of Private Iaformaﬁon Ordma;nce
shall be 2 matcrial breach of this Agreement. In such an event, in addition to any other rermedies available
to it umder equity or law, the City may ferminate this Agreement, debar Ccmtmotor or bring a false olaim

action agamst Contractor.
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55. INTENTIONALLY OMITTED.
5§6.  Excusable Delays

A, Neither party shall be liable for anry failure or delay in the performance of its obligations
under this Agprecment that is beyond the party’s control or could not have been avoided by the party’s
exercise of reasonable sare and dmgencc inclnding, without Hmitation, actions by the other party. that
prevented the party from performing or impaired the party’s ability to perfomm, natutal disaster, fire,
explosion, earthquake, floods, supply disruptions, unaveilability of necessary utilifies, sike, war or
mifitary actions, ferrorisn, insnrrection, gparantine restrictions, acts of God, government actions or
decrees (except for failure of Contractor to comply with requirements for the festing or ¢ertification of the
System existing on the date of this Agreement and established by the California Secretary of Stsie, other
-govermmeantal mdspandent testing authorities, or other entities cetfifying or festing the. System or
components of the System {exvept a5 ofherwise stated in this Apreement)) or judgment or decres of a
coutt of competent jurisdiction (not arising out of a brezch of this Agxcement by the patty) (collcc&vely,

an “Excusable Delay™). -

B, In the event of am Excusable Deiay, By pcrformancc fime wble or deadlines upder ﬂ'llS. .

Agreement, 2s well as any other affected provision of this Agreeraent, shall be desmed revised o the
extent reasonably necessary for Confractor to complete its performance under this Agreernent.

57.  Tuiellectual Property Rights:

Each party shall refain its rights in any Intellectual Property Rights owned by ot licensed to it
prior to the Effective Date, All Development Intellectual Property Rights whether ot not developed by
- Coniractor will be owned exclusively by Contractor; provided, however that City, providedithas not -
breached this Agrecment, shall have a personal non-exclusive, non-fransferable license o the use of such
Development Intellectual Property Rights in aceordance with this Agreement and Appendix E (License’

"Terms) solely as necessary for City to use the Hardware and System Software in the marmer eonternplated -

by this Agreement. For preposes of this Agreement, "Intellectual Property Rights” shall mean rights in
inventions, know-how, patents, registered designs, design rights, frade names, trademarks, service marks,
trade secrefs, copyrights, semiconducfor design rights, mask works and tSpography rights whether or not

vegistered and inclnding amy application to register any of the sawme, and all rights or forms of protection - -

of a similar nafwre or having equivalent cffect which may subsist anywhere in the world. "Development
Intellechual Property Rights” shall mean any Intellectual Property Rights created or coming m’co beingasa
resulf of Comractor performance of this Agreement.

58, No Third Party ‘Beneficiaries

. Contractor and City agres that this Agreement is for the benefit of the patties hereto (and their
permitted agsignees) and is not intended 10" confer any rights or benefits on amy third pacty, and that there.
are no third party beneficiaries of this Agreement or any part ot specific provxsma of thig Agreemcnt, and
no third paﬂy shall have any right'to enforce this Ap;rccmcnt or any proyision heraof

59, No 'I‘ransfe.r

City acknowledges and agrees that (i) the Hardware, System Software, Upgrades, Firmware and
- Documentation consist of, contain and utilize for their operation trade secrets and other proprietary and
confidential Tntellectnal Property Rights which ars the sole and exclusive property of Contractor and
which Confractor developed through the investment of considerable effort and expense, and (i) City is

prohibifed by this Agresment (including; without Bmitation, Appendix B-(License Terms)) from in any-
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Voting system manufactarers and/or their agents shall assume full responsibility for any
representation thata voting system complies with all applicable state and federal requiterments as
referenced above. In the event such representation is determined to be false or misleading, voting systera
manufactivers or their agents shall be respongible for the cost of any upgrade, retrofit or replacement, of
ay voting systein or its component parts, found to be neoessary for certification or 1o otherwise bring the

- system into comphance

Any voting system purchzsed mﬂaﬁmﬁs allocated by the Sécretary of Stafe’s Office shall meet a1l

applicable state and federal standards, regulations and requirements, including, but not fimited fo, those -
voling sysfem requirements as set forth in the California Elections Code and the Help America Vote Act
of 2002, and those requirements incorporated by reforence in the Help America Vote Act of 2002 that ars
in effect as of the date of this (epplication, agresment, contract, ¢tc.), including, but not fmited to, the
2002 Voting System Standards/Guidetines, developed by the Federal Election Comimission (FEC) and
adopted by the Election Assistance Commission (EAC) and BAC Advxsory 2005-004, datcd July 20,

. .2005.
54, N&nd.isclosu’re of Private Information

Contractor agrees to comply fully with and be bound by all of the provisions of Chapter 12M of

- the San Francisco Admindstrative Code (the "Nondisclosure of Private Information Ordinance™),
incinding the remedies provided. The provisions of the Nondisclosure of Private Information Ordinance
are incorporated herein by reference and made a part of this Agreemeht as though fully set forth,
Capitalized terros used in this section and not defined in this Agreement shall have the meamings assigned
to such ferms m the Nondisclosure of Private Information Ordinance. Consistent with the requirements of
the Nondisclosure of Private Information Ordinance, Contractor agrees to 2l of the following?

i (2) Neither Contractor nor auy of its Subcontractors shall disclose anate Informanon obtained
from the City in the performance of this Agreement to any other Subcontractor, psrson, or othet entity,
wnless one of the following is true:

() The disclosure is authonzed by this Agrcemnt

(i) The Cont:actor recgived advance written approval from ‘the Contcachng De:par!ment
to disclose the information; or

(i) The disclosire is rcguzred by law or judicial ordcr
(b) Any disclosure or ust of Private Information authorized by this Agresment shali be'in
accordance with any conditions or restriotions stated in this Agreement, Any disclosure or use of Private
Information authorized by 2 Contracting Depariment shall be in accordance with any oonditions or

restrictions stated i the approval, )
«{c) Private Information shall mean any informmation that: (1Y could be used to identify an

individual, including without limitation, name, address, social security number, medical information, -
financial information, date and location of buﬂl and pames of relatives; or (2) the law forhids any person

from dxsclosmg

(é) Any failure of Contractor to comply with the Nondzsclosurc of Private Tnformation Ordinance
shall be 2 material breach of this Agreement. In such an event, in addition fo any other remedies zvailable
to it umder equity or law, the City may ierminete this Agreement, debar Ccntractor or bring a false claim

action agamst Contractor.
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55. INTENTIONALLY OMITTED.
56.  Exrusable Delays .

A, Neither party shall be lable for any failure or delay in the petformance of its obligations
wuder this Agreement that is beyond the party’s control ox could not have been avoided by the pétty’s
exercise of reasonable caré and diligence including, without limitation, actions by the other parfy. that
prevented the party from performing or impaired the party’s ability to perform, natural disaster, firs,

explosion, earthqueke, flonds, supply disruptions, unavailability of necessary utilities, strike, war or

military actions, ferrorism, insurection, querantine restrictions;-acts.of God, government actions or. .

decrees {except for failure of Contractor to comply with requirements for the testing or certification of the

System existing on the date of this Agreement and éstablished by the California Secretary of State, other

-governmentsl mdcpendem testing authorities, or other emtities cetfifying or. festing the System or

components of the System {except as otherwise stated in this Agrecrnent)) or judgment or decree of a

coust of competent jurisdiction (not arising out of a breach of this Agreemsnt by the party) (collecﬁvcly,
an “Bxcusable Delay™). :

B. Tn the event of 2o Bxcusabie Delay, any pcrfoxmance ﬂme ‘fable or deadlmes umder ﬂns. .

: Agrecment, as well as ey other affected provision of this Agreement, shail be deemed revised o the
extent reasonably msary for Cunb:actor to complcte its performance under thxs Agreement

57. . Imtelfectmal PrOperty nghxs

“Each party shall refain ity Tights in any Intellectual Property Rights owned by or licensed to it
prior to the Effective Date. All Development Infellectual Property Rights whether or not developed by
Contractor will be owned sxclusively by Contractor; provided, however that City, providedithasnot -
breached this Agresment, shall have a petsonal non-exclusive, nion-iransfersble license to the use of such
Development Tntellecinal Property Rights in accordance with this Agreement and Appendix E (License’
Tetms) solely as necessary for City to use the Hardware and System Software in the manner contermplated
by this Agreement. For puzposes of this Agreement, "Intellectual Property Rights” shatl mean nghts m

Inventions, know-how, patents, registered designs, design rights, trade names, tradepaarks, service marks, _

trade secrets, copyrights, semiconductor design rights, mask works and topography rights whether or not
registered and ncluding any application to register any of the same, and all rights or forms of protestion -
of a sitnilar nature or having equivalent effect which may subsist anywhere in the world. "Developtrent
Intellectual Property Rights” shall mean any Iiellectual Property Rights created or conzing into being as a
result of Cnniractor performance of this Agremnﬂm.

58,  No Third Party Beneficiaries

. Contractor and City agree that this Agreement is for the benefit of the parties hereto (and their
permitted assignees) and is not intended fo confer any rights or benefits on any third party, and that there
are no third party bensfioiaries of this Agreement or any part or specific provision of this Agreement, and
10 third pafcy shall have any 7ight to enforce this Agreement or any provision hereof.

52, No Transfer

City acknowledges and agrees that (5) the Hardware Systern Software, Upgzades F]:mwa:re and
Documentation consist of, contain aud ntilize fot their operation trade secrets and other propristary and
confidential Tntellectnal Property Rights which are the sole and cxcluslve property of Contractor and
which Contractor developed through the investment of considerable effort and expense, and (if) City is

* prohibited by this Agreement (including; without limitation, :Appendix E-(License Terms)) from in any-

CHy/County San Francisco Purchase Agreement 12507 T 41

1091




acknowledges that Confractor’s priving under this
City in this Section 59.
IN WITNESS WHEREOF, the parties herefo have executed fhis Agfcamcnt on the day first mentioned

. CiyAttomey
By Gﬂ\/"\ /\”’\ (/O‘

above. -

Ann M. OLeary
Deputy City Attomey —~- -7 -." ..z ==z

| TeomiLitle
-Director of Office of Confract Administration/ Purchaser

CONTRACTOR
Sequoiz Yoting Systems, Tne,
. Name :

- 59760 ,
" City Yendor Number

7677 Ozkport Street, Suite 800
~ Address .

Ozklend, CA 94621 __
City, State, ZIP
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' way iransfeiring, sssigning, loaning, or otherwise conveying to any third parly the System Software,
Firmware, Upgrades or Documentation ot any license rights grauted to City therein, and (ii) transfer of
the Hardware or any componesnt thereof to any third parly may compromise Coniractor’s Intellectual :
Property Rights in such Hardware, through the potential of raverse engineering or otherwise. In light of i
the foregoing, City agrees that Cily shall not, withous the prior express wriiten consent of Contrgetor in '
each instance, jransfer or convey, in any manner whatsoever (including, withont limitation, by loem, lease

or bailment), any of the Hardware or amy component thereof to any other person or emtity. City
Apreement is based in part upon the agreements of the
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By signing this Agreement, I certify that Leomply with the requirements of the Minimum Compensation

- Ordinance, which entifle Covered Employees to certain minitourn
uncompensated time off.

‘hourly wages and compensated and

1 have read and understood Sec. 37, the City's statoment wging companies doing business in Northern

Ireland to move towards resolving employment inequities, encouraging comp
Principles, and urging San Francisco companies to.do business with corporations that abide by the
MacBrlde Principles. - . ' . )

Tide
510-875-1200

- Phone Number ==~ = .
371974618 - - e
Federal Employer ID Number :
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APPENDIX B-1
CRITICAL MILESTONES

Project Tasks

Deliverables

Completion or delivery
due date

Contractor to stibmit a

"Votes Cast

:\:ﬁ?:teigtaclme " completed application fool?l'!,/A of application of certification provided | August 30, 2007
for federal certification,
including RCV System
certification to the
Independent Testing
Authority (ITA)
. . s Application Submittal within
Sy | oot | ope
f P ppiica 1. Application for certification including | of Federal VSTL Approval
or state certification, L .
including RCV System application Checklist, and
certification to California | 2. Ranked-choice voting (RCV)
Secretary of State (S0S) | procedures submitted to SOS along with
the application for certification
Critical Contractor to complete | Documentation of System Hardware and Completion within 10 days
Milestone #3 Acceptance Testing of Software acceptance testing and any after each delivery of
System Hardware and malfunctions, defects or problems equipment completed by..
Software discovered in the System or any of its January 15, 2008.
components during the course of the B
- ~ | testing. (See App. A[Acceptance Test
Plan], App. G, sec. lIL.)
Critical 222:::_;?;03_;2)'%%;%19 L&A testing on all System components that | Completed 14 days prior to
Milestone #4 will be used or may be used on Election election
Day.
(See App. G, VI (D).)
| Provide all equipment, programming, e .
777777 | materials and staff necessary to O
accomplish all aspects of the L& A testing,
including but not limited to marking of test
ballots.
" Official Statement of Votes Cast Official Statement of Votes
Critical Contractor to produce Castwill be produced in
Milestone #5 Official Statement of

accordance with the legally
established deadline for
each election under this
contract; E+28
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Appendix C: Deliverables

Equipment

Price Per Unit

Quantity

Sub-Total

Appendix C Deliverables

Tax Rate
8.50%
AVA ADA Compliance
Edge 2 :Includes VVPAT & Wheel and Handle 2,700.00 610 1,647,00000 | 139,99500 |  1,786,995.00
Audio Units ' 250.00 600 150,000.00 |  12,750.00 162,750.00 |
VVPAT: Additional Units 900.00 . | 100 90,000.00 |. .7,650.00 97,650.00
Transportation Carts 50000 | 125 62,50000 | 531250 | ' 67,81250
Card Activator (ACW) o) 1,200.000 | 610 732,000.00 | 62,220.00 | 1794,220.00
| Voter Cards 3.00 10,000 | 30,000.00 2,550.00 32,650.00
Vote Simulation Cartridge 150.00 200 30,000.00 2,550.00 32,550.00
Results Memory Cartridge 150.00 100 15,000.00 1,275.00 16,275:00
Cartridge Tray 60.00 20 1,200.00 102.00 1,302.00
3' Cords o 2.00 650 1,30000 | - 11050 1,410.50
10' Cord IR 3.00 650 1,950.00 165757 211575
| -
Insight 480000 610 2,928,00000 | 24888000 |  3,176,880.00
Additional Memory Paks 250.00 150 37,500.00 3,187.50 40,687.50
MPR 4,500.00 8 36,000.00 3,060.00 39,060.00
s need Optica Z abulato .
Sequoia 400-C 85,000.00 2 170,000.00 |  14,450.00 184,450.00
WinEDS Server 15,000.00 1 15,000.00 1,275.00 16,275.00
Backup Server 10,000.00 1 10,000.00 850.00 10,850.00
BPS Ii Server 10,000.00 1 10,000.00 850.00 10,850.00
Laptops 2,500.00 20 50,000.00 | 4,250.00 54,250.00
WinEDS Application* 750,000.00 1 750,000.00 0.00 750,000.00
RCV Application* 650,000.00 1 650,000.00 0.00 650,000.00 |
Othe
Installation and Training 999,000.00 K *999,000.00 0.00 999,000.00
Outreach Materials 60,000.00 1 60,000.00 0.00 60,000.00
Freight all inclusive 107,000.00 1 107,000.00 0.00 107,000.00
b-To | 858345000 | 511483.25|  9,094,933.25
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Trade-In of Automark {2.000.00) l 565 l (1,130,000.00)

{1,130,000.00)

otal Equip X 7,964,933.25
Structural and Electrical Engineering | Permitting 50,000.00
Architectural Layout and Design 50,000.00
Facility Improvements 442,000.00

otal Warehouse Co . 542,000.00

0 8,506,933.25 |

Appendix C - 1
Election Services

Election Services

Price per Electidn

Service Oversight

Services Management - Complete oversight of project per election - ’_50,000.00
Pre-LAT - Plan, Test and Coordinate testing operations 65,000.00
Total Services oversight 115,000.00 _
Elections Preparation and Operation -

Ballot Layout and Production Management . ... S - —eee= s e =0 -30,000.00
DRE WinEDS Layout 30,000.00
Total Annuat Election Preparation and Operations 60,000.00
Logistical Support

Staffing - 10 Temps for 15 days per Election : © 65,000.00
Delivery to and collection from Polling Stations 94,000.00
Transportation ' : 12,000.00

OIal A d 00 A PPO 171,000.00

Election Day Support

Election Day Field Response Team - - 33 Temp Field

personnel 21,000.00
On-Site Technical Support Response Team 2 Technical Support 38,500.00
Central Processing Network Support 6 Personnel 63,000.00
Election Troubleshooting - On-Site Response Team 7 Personnel 24,500.00
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Total Election Day Support

Consumables

147,000.00

]

4,400.00
Total cost of Services per Election 497,400.00
Appendix C-2 -
Annual Maintenance & Licenses Fees

Annual Maintenance & Fees Quantity 2008 2009 2010 2011
Edge 2 - Parts and Repairs 810 Included 61,000.00 61,000.00 | 61,000.00
VVPAT - Parts and Repairs 710 -Included 21,300.00 21,300.00 |  21,300.00
HAAT- Parts and Repairs 610 Included -|  30,500.00 30,500.00 | 30,500.00
400-C - Parts and Repairs 5 Included 30,000.00 30,000.00 { 30,000.00
Insight - Parts and Repairs 610 | Included 61,000.00 61,000.00 | 61,000.00
Licenses Fee WIinEDS Application Included 112,500.00 | 112,500.00 | 112,500.00
Licenses Fee RCV Application Included 70,000.00 70,000.00 | 70,000.00
3650000 38530000 _366,30000

Appendix C Deliverables
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Appendix D

Performance Specifications

1. Scope

‘This Appendix D contains the performance specifications for the System. The
System shall be capable of serving at least 650,000 registered voters in approximately
700 precincts, and shall be capable of additional growth to meet any increase in voter
rolls and reprecincting during the term of this Agreement, as well as any increase i
absentee voting. Such growth shall be possible through the acquisition of additional =~
polling place or central processing equipment only; The System Software and Hardware
shall be capable of supporting this growth without modification.

_ The System shall be capable of serving these voters and these precincts spanning
two Congressional districts, two State Senate districts, two State Assembly districts, three
BART districts, and eleven Supervisorial districts. . The System shall be capable of -
serving these voters and these precincts in differently configured districts if redxsmctmg
is legally mandated during the term of the Agreement S

The System shall be capable of serving voters in English, Cantonese, Mandarin
and Spanish.

2. Reference Documents and Definitions

The following documents form a part of this Appendix to the extent specified
~herein: S -t

The Help America Vote Act of 2002 (Public Law 107-252)

The California Elections Code, 2003 (the “Elections Code™);

The San Francisco Charter (the “Charter”™);

The San Francisco Municipal Elections Code; and _

The Voting Systems Performance and Test Standards - Federal Election
-Commission, April 2002 (the “Voting System Standards”).

: In the event of any conflict among the requirements of the documents listed
above, the order of precedence shall be as follows: (1) this Agreement, (2) The Help
‘America Vote Act of 2002; (3) The California Elections Code; (4) the Charter; (5) the

San Francisco Municipal Elections Code; and (6) the Voting Systemn Standards.

- In no event shall any term or provision of this Agreement require' Contractor to
undertake or perform changes to the Hardware, System Sofiware or Firmware due to
changes in law, or changes in interpretation of existing law by a court of competent
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jurisdiction, occurring after the date of this Agreement. Without limitation of the
foregoing, Contractor is not obligated to cause the System, Hardware, Software or any
component thereof to comply with any specifications, standards or requirements of the

‘National Association for State Election Directors, Federal Election Commission, Election
Assistance Commission, California Secretary of State or other governmental, quasi-
governmental or regulatory body or agency to the extent such specifications, standards or
requirements are not in effect and applicable on the date of this Agreement (including,
without limitation, FEC or EAC 2002 or 2005 standards).

For purposes of this Appendix, the following definitions shall apply.

_ “Ballot” means the one or more ballot cards (optical scan technology) or
electronic images or electronic recordings (direct recording electronic, or "DRE"
technology) that together are used by a voter to cast votes for all candidate and measure
contests at an election. A single ballot may consist of one or more ballot cards, or one or
more electronic images or recordings. :

“Ballot card” means an individual paper sheet (optical scan technology) that
contains all or some of the candidate and measure contests at an election.

“Ballot image™ means an electronic represenfation of a ballot (DRE technology).
A ballot image may consist of one or more electronic images that together are used by a
voter to cast votes for all candidates and measures at an election.

3. Legai Requirements

During the term of the Agreement, the System shall satisfy all applicable laws and
regulations, including but not limited to requirements imposed by the Help America Vote
Act of 2002, the California Elections Code, the San Francisco Charter and San Francisco
Municipal Elections Code, in affect as of the date of this Agreement. :

In no event shall any term or provision of this Agreement require Contractor to
undertake or perform changes to the Hardware, System Software or Firmware due to
‘changes in law, or changes in interpretation of existing law by a court of competent
jurisdiction, occurring after the date of this Agreement. Without limitation of the
foregoing, Contractor is not obligated to cause the System, Hardware, Sofiware or any
component thereof to comply with any specifications, standards or requirements of the
National Association for State Election Directors, Federal Election Commission, Election
Assistance Commission, California Secretary of State or other governmental, quasi-
governmental or regulatory body or agency to the extent such specifications, standards or
requirements are not in effect and applicable on the date of this Agreement (including,
without limitation, FEC or EAC 2002 or 2005 standards).
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3.1  Election Management

The System shall include hardware and software to interface with the
Department’s existing elections data system (DIMSNet 2000, subject to laws in
effect on the date of this Ageement)

3.2 Election Operations

The System shall be capable of performing all functions related to:

Design of all baliots and ballot i images, and producnon of camera-
ready materials necessary for the prmtmo of ballot cards, including
sample ballots and test ballots;

preparation of System hardware and software to record, count and
tabulate votes, including votes cast in ranked-choice contests;

early and absentee voting, including early voting at multiple sites
specified by the Department;

opening the polls; N

write-in and provisional voting;

identification of error conditions and generation of error messages and

instructions to voters for correction of errors for optical scan
technology;

preservation of voting data and production of elections reports,
including but not limited to preservation and reportmg of original
markings on ranked-choice ballots; :

‘provision of a computer record for all votmg eqmpment in all polling

places indicatifig the number of ballots cast for each candidate and for
and against'each ballot measure at each'precinct as required by San -
Francisco Charter § 13.107.5;

closing the poils, including production of reports required to be posted
at the polling place;

producing Voting Data Reports;

producing Audit Data Reports;

providing for the secure transfer or transmission of voting data from

the polls or transmission centers to the Department's Central
Processing Network;

aggregation of voting data, including all precinct ballots, absentee
ballots, provisional ballots and remade ballots, and including votes
cast for qualified write-in candidates, with a minimum of manual
processing;

application of the run-off tabulation, and preservation and reporting
results at each stage of the run-off tabulation provess (each round in
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which one or more candidates are eliminated and votes cast for the
eliminated candidate(s) are redistributed);

* preservation and maintenance of a centralized archival record of
voting and audit data for each election during the term of the
Agreement, in a format and according to a timetable approved by the
Department, including but not limited to records of all rejected or
uncounted ballots, all original markings on ranked-choice ballots, and
the transfer of votes at each stage of the run-off tabulation process; and

e production of voting data and audit reports, as specified by the
Department and in a format approved by the Department, for queries
and research purposes.

TTLAT System components shall be fuily inté'gra{édjto the extent integration is:
feasible. .

32.1 Preparation for-Voting
3211 Ballots

The System shall have the capability to design all ballots
and ballot images, and produce camera-ready materials necessary
for the printing of ballot cards, including samiple ballotszind test
ballots.

The System shall provide for a ballot in the form of one or
more cards or one or more ballot images containing printed
information identifying the contests, candidates and measures. In
addition, The System shall provide for an audio ballot inthe
specified langunages.

e e . _.Theballot shall allow the voter to cast votes in each
contest, in any legal number and combination to whlch the voter is
ermtled

When the Charter requu‘es the use of ranked-choice voting,
the ballot shall permit the voter to rank his or her choices among
the candidates for an elective office. Subject to the limits of the

- System, the ballot shall permit the voter to cast as many choices as
there are candidates for that office. For these purposes, the number
of candidates for an office equals the number of candidates who
qualified to have their names printed on the ballot, plus all
qualified write-in candidates. The ballot shall allow voters to rank
a pumber of choices in order of preference equal to the total
number of candidates for each office; provided, however, if the
System cannot feasibly accommodate choices equal to the total
number of candidates running for each office, the System may
limit the number of choices a voter may rank to no {%wer than
three.
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If the System software must be written, installed and tested
" before the deadline for qualification of write-in candidates, and
therefore the Department cannot know with certainty the number
of candidates who will qualify as write-in candidates before the
date the election-specific software is written, then the number of
choices a voter may rank shall be the greater of the following:

= the number of candidates who qualified to have their
names printed on the ballot, plus the number of
qualified write-in candidates for the same office as of
the date the election—speciﬁc software was created, or

- = the number of candidates who quahﬁed to have their
names printed on the ba!lot plus one.

The ballot shall allow voters to rank a number of choices in
order of preference equal to the total number of candidates foreach
office; provided, however, if the System cannot feasibly
accommodate choices equal to the total number of candidates
running for each office, the System may limit the number of

~ choices a voter may rank to no fewer than three.

The System shall have the capability to place more than
one contest on the same side of a single ballot card, and shall have
the capability of more than one ranked-choice contest on the same
side of a single ballot card, in a format approved in advance by the
Department.

The System shall have the capablhty to place a single
contest on two sides of a single ballot card, in a format approved in
advance by the Department.

“"The System shall have the capablhty to place a single’
contest on more than one ballot card, in a format approved in
advance by the Department.

3212  Multi-lingual Capability

The System shall be capable of generating one trilingual
ballot format in English/Chinese/Spanish, and two bilingual ballot
formats in English/Chinese and English/Spanish, for optical scan
ballots and DRE ballot images. It shall be in the Department’s sole
discretion whether to use a single m”hngual ballot or two bllmgual
ballots for an election.
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Audio ballots shall be in Ehglish, Cantonese, Mandarin and -
Spanish. It shall be in the Department’s sole discretion whether to
use monolingual or bilingual audio ballots for an election.

The System shall also be capable of generating multilingual
or bilingual ballot formats in additional languages.

In no event shall any term or provision of this Agreement
require Contractor to undertake or perform changes to the
. Hardware, System Software or Firmware due to changes in law, or
* changes in interpretation of existing law by a court of competent
- jurisdiction, occurring-after the date of this Agreement,- Without
limitation of the foregoing, Contractor is not obligated to cause the
. System, Hardware, Software or any component thereof to comply .
with any specifications, standards or requirements of the National
Association for State Election Directors, Federal Election
Commission, Election Assistance Commission, California
Secretary of State or other govemnmental, quasi-governmental or
--==uw ae- - regulatory body or-agency to the extent such specifications,
' standards or requirements are not in effect and applicable on the
date of this Agreement (including, without limitation, FEC or EAC -
2002 or 20035 standards).

The System's voter-verified paper audit trail shall have the
capability to print in English, Spanish and Chinese and other
. character-based languages. The paper audit trail shall be in
English, except for voters who request to vote in either Chinese or
Spanish. For voters who request to vote in either Chinese or
Spanish, the paper audit trail shall be bilingnal English/Chinese or

English/Spanish, respectively.
3213 Pfogramming and Seftware Instal!atiah,
Verifiability '

The System shall provide a means of programming each
piece of polling place or central count equipment in accordance
with the ballot requirements of the election, and the jurisdiction in

- which the equipment will be used. The System shall have the
capability to ensure the correctness of the program, and its proper
installation in the equipment or in a programmable memory device
if one is used.

The System shall have the capability to ensure that all

software has been properly selected and installed for the election,
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and that the software correctly matches the ballot formats that the
software is intended to process.

3214 Equipment Readiness Tests

Each precinct ballot counting device (optical scan
technology) or direct recording device (DRE technology), and all
central counting equipment, shall contain provisions for verifying
proper preparation for an election, and for verifying that both the
hardware and the software are functioning correctly. These tests
and diagnostic procedures may be executed manually or
automatically, and may allow for operator intervention to validate
the proper execution of individually-selected equipment functions.

These devices shall also verify the proper calibration of the
equipment, to ensure uniform calibration of all vote counting and
processing equipment.

Contractor shall notify the Department in advance of this
' testinc and yeriﬁcation, and the Department shall have the .
shall provide the Department reports with the results of all
equipment readiness testing, in a format approved by the
Department.

32135 System Readiness Tests

The System shall be capable of verifying the proper
integration of all System components and equipment, providing
System status logs and voting data reports from each set of
equipment, and generating consolidated data reports at the polhno
place and higher jurisdictional levels.

Contractor shall notify the Department in advance of this-
verification, and the Department shall have the opportunity to
observe all System readiness testing. Contractor shall provide the
Department reports with the results of all System readiness testing,
in a format approved by the Department. : '

3.2.1.6 Verification at the Polling Place
When polling place equipment is readied for the start of
voting on Election Day, the System shall provide a printed record

for each data storage device of all of the following:

e Election identification data;
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s equipment unit identification;
» ballot format identification;

» the contents of each active candidate register by office
and each active measure register, showing that they -
contain all zeros;

¢ for each ranked-choice contest, the contents of each
active first-choice register, second-choice register and
third-choice register, etc., showing that each register
contains all zeros and that the contents of the ranked-
choice voting data are blank;

e alist ofall ballot fields that can be used to invoke
special voting options;

e . other information needed to verify the readiness-of the
equipment, and to accommodate administrative
reporting requirements.

Polling place equipment shall permit the use of test ballots
or other test devices or methods to verify the correct interpretation
of the ballot format(s) the equipment is programmed to process,
and to verify that processing of voting data is accurate and reliable.
Test data shall be segregated from actual voting data, either
procedurally or by hardware/software features, and shall be
retained for the same period the Department is required to retain
voted ballots for that election.

3217 Verification at the Central Counting Place

The System shall be capable of verifying that any
aggregation of polling place data at one or more central counting
places, whether by extraction of voting data from transportable -
memory devices or by transmission over communication lirks; is
secure and accurate, Verification shall include the use of security
procedures and communications security devices to be employed
during the aggregation of actual voting data, as well as aggregation
of test data and during other tests needed to verify the readiness of
the equipment, and to accommodate administrative reporting
requirements.

When central count equipment is readied for the processing
of polling place, absentee, provisional or remake ballots, the
. equipment shall provide a printed record of the following:

e clection identification data;

¢ the initial contents of each active candidate register by
office and each active measure register, showmo that
they contain all zeros;
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e for each ranked-choice contest, the contents of each
active first-choice register, second-choice register,
third-choice register, etc., showing that each contains
all zeros and that the contents of the ranked-choice
voting data are blank; and

¢ such other information needed to verify the readiness of
the equipment and to accommodate the Department's
administrative reporting requirements.

Central count equipment shall permit the use of test ballots
or other test devices or methods to verify the correct interpretation
of the ballot format(s) it is programmed to process, and to verify
that processing of voting data is accurate and reliable. Test data
shall be segregated from actual voting data, either procedurally or
by hardware/software features. Test data shall be retained for the
same period that the Department must by law retain voted ballots
from the election for which the verification was performed.

3.2.2 Early Voting, Simultaneous Elections

The System shall be capable of supporting early voting, at multiple
locations specified by the Department, to the extent required by this
 Agreement. This capability shall include any ancillary devices needed to .
support early voting with either an Optical Scan ballot reader or DRE
voting device, as appropriate. All early votmg equipment must be
programmable for all ballot types.

The System shall be capable of conducting multiple simultaneous
elections.

3.2.3 Opening the Polling Place

The System shall be capable of verifying that all polhng p1a0°
equipment and devices are properly prepared, functional and ready for use.

The System shall provide a means of activating each optical scan
ballot counting device and DRE vote recording device, and verifying that
the devices have been correctly prepared and will allow the counting or
castmg of ballots.

3.2.4 Casting Ballots

- The System shall provide for ballots on which there are printed
fields (Optical Scan Technology) or display fields (DRE Technology), or
audio representations of such fields, indicating the title of every contest,
the name of every candidate and the title of every measure on the ballot on
which the voter is entitled to vote. :
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The System shall provide a means by which the voter may mark
the ballot to register votes. The System shall enable the voter to vote for
any and all candidates and measures appearing on the ballot, in any legal
number and combination to which the voter is entitled. :

Ballots with a ranked-choice contest shall permit the voter to rank
each candidate in the contest as provided in section 3.2.1.1 of this
Appendix.

The System shall provide a voting booth or similar facility in
which the voter may vote in private for DRE Technology. -

Optical Scan equipment shall provide a means for the voter to_.
place the voted ballot, or cause it to be placed, into the ballot counting
device or secure receptacle. If the voter must keave the voting booth for
this purpose, the System shall provide for the secrecy of the voted ballot
while it is being handled either by the voter or by a polling place official.

- DRE equipment shall provide a voter-verified paper audit trail that
shall clearly indicate when. the. voter rejects or-accepts and casts. a ballot.

DRE equipment shall provide, in the event of power interruption at
the polling place, a means for voting operations to continue. This means
- shall consist of an uninterruptible power supply as defined in Section 3.3.3 -
of this Appendix In addition, the polling place may offer paper ballots for
use until power is restored and which are readable by the optlcal scan
component of the System.

3.24.1 Write-in Voting, Provisional Voting-... — - - ...,

mEzSL T e - e )

' The System shall prov:de a means of castmg, recordmg,
tabulating and reporting write-in votes for every office, with a
minimum of manual processing.

If the voter is permitted to vote for more than one candidate
for an office (such as the Community College Board), the System
shall provide as many write-in spaces as the number of candidates
the voter may select for that office.

For ranked-choice contests, the System shall provide write-
in spaces as provided in section 3.2.1.1 of this Appendix.

The System shall have the capability to record, tabulate and
repon votes for multiple qualified write-in candidates for a single
office. This capability shall involve a minimum of manual
remakes, data entry or other manual processing.
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The System shall provide a means for provisional voting.
3.24.2 Voting in a Recall Election

‘The System shall provide for the marking or césting of
ballots in a recall election in the manner specified in the San
'Francisco Charter and Division 11 of the California Elections
Code. :

3243 Special Voting Options

.- Ballot formats shall allow the use of all special options as
authorized or required by the California Elections Code, San
Francisco Charter and San Francisco Municipal Elections Code,
including but not limited to cross-voting among parties in open,
blanket and unitary primary elections, and ranked-choice voting
for local offices.

3.24.4 Preservation of Voting Data, Printed Record
of Ballots Cast
The System shall record and preserve all voting data.

Voting data shall include, but not be limited to, the voter's original

markings on ranked-choice ballots. Voting data shall also include
- a complete record of voter error (including but not limited to

overvotes, undervotes, skipped ranks and multiple ranks), error

resolution (whether the voter chose to vote the ballot "as is” or

recast the ballot) and a record of each exhausted ranked-choice

‘ballot. :

The System shall be capable of producing printed records
of voting data, including but not limited to records of ballots cast
as required by law during the term of the Agreement. This
includes, but is not limited to, a voter-verified paper audit trail -
required for DRE equipment. This also includes, but is not limited
to, printed records required to be produced and displayed at the
polling place after the close of polls.

The System shall be capable of producing printed records
of voting data at the polling place. The System shall be capable of
printing a separate record of voting data for each optical scan
ballot counter. For the DRE voting device the separate record of
voting data will be printed on the VVPAT. In addition, the
System shall be capable of producing printed records that
aggregate all voting data from the polling place, including voting
data recorded by an optical scan ballot counter and a DRE voting
device. - The System will provide a printed report that aggregates
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data from the optical scan ballot counter and DRE voting device.
This functionality will be available for the November 2006
General Election.

The System shall have the capability to produce reports

- with ranked-choice voting data, as specified by the Department,
that include data about the voter's original markings on the ballot
before any processing in preparation for or during the run-off
tabulation. These reports may also include information about
undervotes and about the transfer of votes at each stage of the run-
off tabulation process. These ranked-choice voting data reports
shall include the Department-assigned precinct and district’
numbers, and identify the name of contest and whether ballot was
cast at precinct or by absentee ballot, and shall be in a format
approved by the Department. '

The System shall have the capability to produce reports
with ranked-choice voting data, as specified by the Department,
Citywide, by precinct, by District, and segregated between
absentee and precinct ballots.

3.2.45 Counting Ballots
3.245.1 Optical Scan Ballot Counter

Precinct counting devices shall accept and count
ballots in any of four orientations. The ballot counter shall
have: '

« a four-or-more digit public counter that displays
the number of ballot cards processed;

s security locks and seals for all data storage
devices; .

¢ aremovable programmable memory device
which contains an internal power source to
preserve elections data and voting data in the
event of a power interruption;

s adisplay screen and/or a printed record to assist
voters and pollworkers in identifying,
understanding and correcting error conditions;
and

» ameans of preventing or detecting the insertion
of more than one ballot card at a time, and a
messaging capability to inform the voter or
pollworker which of the multiply-fed cards has
been processed and which has not.
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. The ballot counter shall have the capability to

process multiple ballot formats within a precinet, and

" multiple precincts within a polling place, and to produce
voting data reports that correctly contain the vote totals
within each precinct or polling place subdivision. The
ballot counter shall have the capability to record all first
choice, second choice, third choice, etc., rankings in each
ranked-choice contest.

3.2.4.5.2 Ballot Box

The System shall provide a precinct ballot boi with

three compartments
* acompartment for fully marked and counted
ballots; U

s acompartment for write-in ballots; and
» acompartment for emergency voting.

The ballot box shall have a security lock and seal or

security features that are ﬁmctlonally equivalent to a lock
~ and seal. T

32453 DRE Voting Device

DRE voting devices shall count each ballot as it ié
. cast, The DRE voting device shall have the following:

¢ . afour-or-more digit pubixc counter that displays
the number of ballots cast;

e security locks and seals for all data storage
devices;

s aremovable programmable memory device .
which contains an internal power source to
preserve elections data and voting data in the
event of a power interruption; and

o adisplay screen and/or a printed record to assist
voters and pollworkers in identifying,
understanding and making vote selections. An
‘audio ballot shall have the capability to offer
voter help instructions.

The DRE voting device shall have the capability to process
multiple ballot formats within a precinct, and multiple
precincts within a polling place, and to produce voting data
reports that correctly contain the vote totals within each
precinct or polling place subdivision.

325 Closing the Polls

Appendix D Performance Specifications
San Francisco Purchase Agreement 07/06/07

1110



Precinct count devices (including optical scan ballot counters and
DRE voting devices) shall provide a means for closing the polls and
preventing the further casting or counting of ballots once the polling place
has closed.

3.2.6 Preservation and Printed Records of Voting and Audit Data
3261 Voting Data

The System shall be capable of recording and preserving all
voting data, including but not limited to the voter's first choice,
second choice, third choice, etc, votes in each ranked-choice
contest before any processing of those votes in preparatien for or
during the run-off tabulation.

3.2.6.2 . Printed Records of Voting Data,
Polling Place Reports

After the polls have closed, the polling place equipment
shall produce a Voting Data Report for inspection and signature by
the designated polling place official(s). The System shall produce
these polling place reports in the quantity specified by the
Department, and in a format approved by the Department in
advance of the election. The Voting Data Report shall be in a
format suitable for posting at the polling place as required by
Section 13.107.5 of the San Francisco Charter. This functionality
‘will be available for the November 2006 General Election.

_ 'The System shall be ¢apable of producing a printed Voting
Data Report of the votes cast and counted at the polling place, and
extracting this information from transportable programmable
memory device or datastorage médium if one is used. After the
proper sequence of events associated with closing the polling place
has been completed, the System shall allow the printing of this
report and/or the extraction of data. Until the proper sequence of
events associated with closing the polling place has been
completed, the voting device shall not allow the printing of such
reports and/or the extraction of such data.

The System shall be capable of consolidating data from the
Optical Scan ballot counter and DRE voting device used at a
polling place into a single Voting Data Report for the polling
place. The aggregation process shall comply with the security and
procedural requirements for the System as a whole, and for the
individual counting devices.
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At a minimum, Voting Data Reports for each precinct shall
include:

¢ The precinct number.

e The number of ballots (optical scan technology) or
ballot images (DRE technology) processed. -

e The number of ballot cards (optical scan technology)
processed.

» (Candidate vote totals for each contest, including the
number of first-choice votes cast for each candidate in
each ranked-choice-contest:- -

e Measure vote totals for each contest.

s The number of ballots or ballot images read within each .
precinct, by type, including totals for each party in
primary elections.

e Separate accumu}anon of overvotes and undervotes for
each race or issue (no overvotes would be indicated for
DRE devices).

3.2.6.3 Data Communicationé

The System shall provide for the secure electronic transfer
or transmission of voting data to the Department's Central
Processing Network from a transmission center. The System shall
be capable of simultaneous and secure transmission of precinct
results from multiple transmission centers by electronic means to
the Central Processing Network. The System shall not allow for
any wireless transmission of votmg data_

3.2.6.4 Audit Data Reports

"The System shall record and preserve audit data for all
phases of elections operations. The System may rely upon
automated audit data acquisition and machine-generated reports,
with manual input of some information. Audit data shall include,
but not be limited to, audit records of the ballot preparation and
election definition phase, System readiness tests, and voting and
batlot-counting operations. The software shall activate the logging
and reporting of audit data as described in the following sections.

The timing and sequence of audit record entries is as.
important as the data contained in the record. Except where noted,
provisions shall be made for the creation and maintenance of a
real-time record. The purpose of the real-time record is to provide
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the operator or precinct official with continuous updates on

machine status. This information allows effective operator

intervention during an error condition, and contributes to the

reconstruction of election-related events necessary for recounts or
- litigation.

The System shall incorporate a real-time clock as part of
system hardware. It shall maintain an absolute record of the time
and date or a record relative to some event whose time and date are
known and recorded. All audit record entries shall include the
time-and-date stamp.

The audit record shall be active whenever the System is in
an pperating mode; this record shall be available at all times,
though it need not be continually visible. The generation of entries
shall not be terminated or interfered with by program control, or by
the intervention of any person. The physical security and integrity
of the record shall be maintained at all times. Once the System has
been activated for ballot processing, the contents of the audit
record shall be preserved during any interruption of power to the

* System until processing and data reporting have been completed.

The System must be capable of producing audit reports that
document operation of the System equipment at the polling place
during Election Day, including opening and closing of the polls.
These reports may include, but not be limited to, reports of voter
errors and whether and how these errors were corrected. These
reports may also include, but not be limited to, internal operational
errors of System components.

A separate printer is not required for the audit record,_and
the record may be produced on the standard system hard copy
output device if the following conditions are met:

o the generation of audit trail records does not interfere
with the production of any voting data reports;

o the entries can be identified so as to facilitate their
recognition, segregation, and retention; and

e the physical security of the audit record entries can be
ensured.

The System shall be capable of producing an
electronic copy of all audit records, in a format approved
by the Department, for use by the Department for queries
and research purposes. Vendor shall provide audit records
as specified by the Department.
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3.2.64.1 Pre-election Audit Records

During election definition and ballot preparation -
phases, an audit log shall be maintained of completion of
the baseline ballot formats and modifications to them, a
description of these modifications, and corresponding
dates. This data is required to verify the election-specific
database has been correctly prepared and maintained
throughout subsequent modifications to the baseline
format.

The pre-election audit log shall include manual data
inputted by election personnel.

Contractor shall providé the Department with copies
of pre-election audit records, in a format approved by the
Department. :

3.2.6.4.2 System Readiness Audit Records

Prior to the initiation of ballot counting, software
shall be able to verify hardware and software status through
an audit record. This System Readiness Audit Record shall
include the identification of the software release, the
identification of the election to be processed, and the results
of software and hardware diagnostic tests. In the case of
systems used at the polling place, the Systern Readiness
Audit Record shall include the polling place's
identification.

The ballot interpretation logic capability shall test =
ballot formats to be processed. - Such tests shall verify the --—- -
maximum number of votes each voter may cast for a single
office, the combinations of voting patterns permitted or
required by the City, the inclusion or exclusion of offices or
measures as the result of multiple ballot formats within the
polling place, and any other characteristics that may be
peculiar to the election or the polling place’s location.

The System software shall ensure non-
contamination of voting data through checks of all data
paths and memory locations to be used in actual vote
recording; upon the conclusion of the readiness tests, the
software shall provide evidence in the audit record that the
test data have been expunged.
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Contractor shall provide the Department with copies
of readiness audit records, in a format approved by the
Department.

3.2.6.43 In-Process Audit Records

The System shall provide In-Process Audit Records
consisting of data documenting system operation during
diagnostic routines and the casting and tallying of ballots.
These records shall cover all System components, including
but not limited to polling place equipment, central--—
processing equipment, transmission devices and tabulation
devices. At.a minimum, the In-Process Audit Records shall
contain machine generated error and exception messages to
ensure that successful recovery has been accomplished.
Examples include:

¢ the source and disposition of System interrupts
resulting in entry into exception handling
~i ~~routines; .

e all ﬁxessages generated by exception handlers;

¢ the identification code and number of
occurrences for each hardware and software
error or fallurc

s notification of System log-in or access errors,
file access errors, and physical violations of
security as they occur, and a summary record of
these events after processing .

e other exception events such as power failures,
failure of critical hardware components, data
transmission errors, or other type of operating
anomaly —

Critical System status messages other than
informational messages shall be displayed by the System
during the course of normal operations. These items
include:

o diagnostic and status messages upon startup;

» the “zero totals™ check and "ready to accept
ballot" check conducted before opening the
polling place and before processing ballots
using central count equipment; .

o the initiation or termination of card reader and
communications equipment operation (Optical
Scan Technology) or the event and time, if
available of enabling/casting each ballot (DRE
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Technology), i.e.; each voter's transaction as an
event.

Non-critical status messages that are generated by
“the machine's data quality monitor or by software and
hardware condition monitors are not required in real-time
and may, instead, be reported in log form.

The System shall be capable of producing an
electronic copy of all in-process audit records, in a format—————
approved by the Department, for use by the Department for
queries and research purposes. Contractor shall provide
copies of in-process audit records as specified by the
Department.

32644 Post-Election Audit Records: e
Aggregation of Data, Canvass

~ After all ballots have been counted either at the
polling place or in a central count location, the System shall
provide a Post-Election Audit Record of all operator
. actions and system events occurring during aggregation of
voting data and the preparation of the official canvass.

‘The System shall be capable of producing an
electronic copy of all audit records. Contractor shall
provide copies of post-election audit records. -

3.2.7 Error Conditions

To the greatest extent possible, the System shall prevent voter error
or omissions, including but not limited to overvotes, undervotes, skipped
ranks and multiple rankings on ranked-choice ballots as described in this
subsection. Ifa voter casts a ballot with an error condition, the System

* shall produce an error message that informs the voter of the specific error
and how to correct the error with a minimum of pollworker assistance.
The Department, in its sole discretion, shall decide whether to activate
configurable features in an election. The System shall generate error
messages for error conditions which include, but are not limited to, the
following: -

3.2.7.1 Regulai‘ Contests

For regular (non-ranked-choice) contests, a vote is valid and
shall be counted unless one of the following error conditions
~ prevents the vote from being counted:
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(1) the ballot contains more than the permissible
.number of votes per contest (overvote) (DRE
devices shall prevent overvotes); or

(2).the baHot contains no valid marks (blank vote). -

In these two instances, an error message shall notify the voter
that his/her vote on the contest with the error condition will

- not be counted unless the voter makes the indicated
corrections.

The voter shall have the option of re-marking the ballot
correctly and the re-marked ballot shall be processed as a
valid ballot. However, the voter shall also have the option to
ignore the error condition and request that the ballot be -

- processed “as is.”

The System shall be capable of identifying and .
preventing undervotes for individual contests (as opposed to
an entirely blank ballot with no valid marks).

3.2.7.2 Rai_:ked—Choice Contests

32721 Error Conditions That Invalidate the
: Vote on the Ranked-Choice Contest

3.2.7.2.1.1 First-Choice Overvotes
If the voter indicates more than one candidate as the
voter's first choice for a ranked-choice contest
("first-choice overvote"), an error message shall
notify the voter that his/her vote on the contest with
the error condition will not be counted unless the

- voter makes the indicated correction. (DRE devices
shall prevent first-choice overvotes.)

The voter shall have the option of re-marking the
ballot correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
“as is.”

3.2.7.2.1.2 B]ax_:k Ranked-Choice Contest
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If the voter leaves a ranked-choice contest entirely
blank, an error message shall notify the voter.

The voter shall have the option of re-marking the

ballot correctly and the re-marked ballot shall be

processed as a valid ballot. However, the voter

shall also have the option to ignore the error

condition and request that the ballot be processed
. “asis.” ' :

32722  Error Conditions That Do Not )
Invalidate the Vote on the Ranked-Choice . _

Contest

‘When one of the following error conditions occurs,
an error message shall inform the voter and provide
instruction on how to correct the error. The voter
shall have the option of re-marking the ballot
correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
“as is.”

If the voter chooses to cast the ballot "as is," the
vote shall be counted according to the rules and
conventions in Section 3.2.7.3 of this Appendix.

3.2.7.2.2.1 Later-Cheoice Overvote

If the voter indicates more than one candidate as the
voter's second or later choice for a ranked-choice

. contest ("later-choice overvote"), and the voter does - -—
not correct this error condition, the vote for that
contest shall be counted, subject to the rules and
conventions in Section 3.2.7.3 of this Appendix.
(DRE devices shall prevent later-choice overvotes.)

3.2.7.2.2.2  Skipped Rank

If a voter skips a rank for a contest (for example, the
voter selects a first and third-choice candidate, but
does not select a second-choice candidate, or the
voter selects first and second-choice candidates, but
does not rank any of the remaining candidates for
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that contest), the vote shall be counted according to
the rules and procedures set forth in Section 3.2.7.3
of this Appendix.

3.2.7.2.3.3  Multiple Rank

If a voter ranks one candidate multiple times (for
example, the voter ranks candidate A as the voter's

- first-and-third choice) for a contest,-the vote-shall be
counted according to the rules and conventions set
forth in Section 3.2.7.3 of this Appendix. (DRE
devices shall prevent multiple rankings.)

The text of all error messages shall be approved in advanee by the
Department. The Department, in its sole discretion, shall decide whether
to activate error messages in an election.

3.2.7.3 Interpretation of Ranked-Choice Ballots

The following table illustrates the rules and conventions for interpretation
of ranked-choice ballots during application of the run-off tabulation.
These rules and conventions shall be uniformly applied. The table
provides examples, and is not intended to be exhaustive. As indicated
above, DRE devices shall prevent many of these error conditions.
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First Second | Third s .
Choice | Choice | Choice Conditions Interpretation |

| Ann/ Bob Don - | first-choice Vote on RCV contest invalid. No vote will be counted; tally as
Cat : overvote an overvote.
None | None None | blank vote for Vote on RCV contest invalid. No vote wﬂl be counted; ta]ly as

. contest an undervote.
Bob Ann/ Cat second-choice Count Bob as first cho_ice, then stop. Contest vote is exhausted
: Don overvote . due to overvote. .
Don Bob " Anny/ third-choice Count Don as first choice, then Bob as second choice, then
Cat overvote stop. Contest vote is exhausted due to overvote,
Ann Ann Don multiple rank . Count Ann as first choice, then Don as second choice, then
next-choice candidate (if any) as third choice, etc. Ifno next
_ - choice, contest vote is exhausted.’
Bob Ann Bob ‘ multiple rank Count Bob as first choice, then Ann as second choice, then
. next-choice candidate (if any) as third choice, etc. If no next
. choice, contest vote is exhausted.

Bob Ann Ann multiple rank Count Bob as first choice, then Ann as second choice, then
next-choice candidate {if any) as third choice, etc. If no next
choice, contest vote is. exhausted.

Ann | Ann Ann multiple rank Count Ann as first choice, then next-choice candidate (if any)
as second choice, etc. If no next choice, contest vote is

] exhausted,
None | Don Cat  skipped rank Count Don as first choice, then Cat as second choice, then
3 next-choice candidate (if any) as third choice, etc. If no hext
., choice, contest vote is exhausted.,

Cat None Bob skipped rank - Count Cat as first choice, then Bob as second choice, then
next-choice candidate (if any) as third choice, etc. If no next
choice, contest vote is exhausted.

None Ann None skipped rank Count Ann as first choice, then next-choice candidate (if any)

. as second choice, eic. IT no next choice, contest vote is
. exhausted.

Bob .| None None skipped rank Count Bob as first choice, then next-choice candidate (if any)

: as second choice, etc. If no next choice, contest vote is
exhausted.

Ann Bob None | skipped rank Count Ann as first choice, then Bob as second choice, then
next-choice candidate (if any) as third choice, etc. If no next
choice, contest vote is exhausted.

None None Cat skipped rank Count Cat as first choice, then next-choice candldate (if any) as
second choice, etc. If no next choice, contest vote is exhausted,
328 Recovery from Error Conditions

3.238.1 Error Messages .

Error message entries shall be made and reported as they
occur. Except for error messages which require resolution by a
trained technician, all other error messages requiring intervention
by a voter or pollworker shall be displayed or printed




unambiguously in easily understood language text, or by means of
other suitable visual indicators.

When numerical codes are used for trained technician
maintenance or repair, the text corresponding to the code shall be
self-contained, or an instructional sheet shall be affixed inside the
unit device. This is intended to reduce inappropriate reactions to
error conditions, and to.allow for ready and effective problem

correction. - -

The message cue for all systems shall clearly state the
action to be performed in the event that voter response is required.
System design shall ensure that erroneous responses will not lead
to irrecoverable error. Nested error conditions shall be corrected in

-a controlled sequence such that system status shall be restored to
that initial state existing before the first error occurred. '

3.2.8.2 Voter Error

In the event of a voter error:

® Optical Scan Technology. The System shall be capable
of separating (e.g. separate bins, return ballot to voter,
outstack) a ballot based on configured options or
criteria .

« DRE Technology. The System shall provide a means
for the voter to correct the error prior to casting the
ballot. : .

3.283 Pollworker Error

In the event of a pollworker error in operating the optical
scan ballot counter or DRE voting device, the System shall provide -
audible and/or visual indication of the error and a means for '
correcting the error which does not result in the corruption of any
previously cast voting data or inhibit the continuance of voting:

. after the error has been corrected

32.84 Preservation of Data os Errors

~_ The System shall record and preserve data on voter and
.pollworker error and shall be capable of producing audit reports
that document these and whether and how these errors were
corrected. '
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- 3.2.9 Aggregation and Reporting of Voting Data

The System shall have the capability to quickly and easily -
aggregate precinct data with absentee voting data. The System shall also’
~ have the capability to quickly and easily aggregate provisional voting data,
write-in voting data and remake ballot voﬁ_ng data.

The System shall provide for the release of unofficial voting data
- after closing of the polls. These reports.may consist of reports of votes
_._counted for one or more precincts, one or more offices, and one or more
_measures, in a format subject to approval by the Department The System
shall have the capability to suppress data about write-in votes in the
unofficial voting data reports issued after closing the polls.

329.1  Tabulation of Results for Ranked-Choice

Contests

The System shall have the capability to aggregate all ranked-
choice ballot data in one uniform file format and conduct the run-off
tabulation for the release of unofficial voting data after closing of the
polls. These reports shall include the results during each round (or
iteration) of the run-off tabulation process,; clearly indicating the transfer
of votes {origination and destination) in each round. These iteration
reports shall be in a format approved by the Department.

The System shall preserve the original voting data that reflects how
voters cast their ranked-choice ballots, including any undervotes,
overvotes, skipped rankings and multiple rankings. In any ranked-choice
contest, a ballot that is exhausted in the first iteration shall be recorded as

~ an exhausted ballot. Unless otherwise directed by the Department, ail
voting data reports, including but not limited to the unofficial voting data
reports issued after closing of the polls on Election Night, shall apply the
rules and conventions for interpretation of ranked-choice ballots specified
in Section 3.2.7.3 of this Appendix: The rules and conventions of Section
3.2.7.3 apply to all ranked-choice voting data, during the conduct of the
run-off tabulation.

The System shall have the capability to conduct the run-off
tabulation at any time between the time the polling places close on
Election Day and the time the Department certifies the results of the
election. The System shall have the capability to conduct the run-off
tabulation to the voting data in each precinct, Supervisorial district and
Citywide. The System shall have the capability to conduct the run-off
tabulation for a single ranked-choice contest independently of other
ranked-choice contests at the same election.

Appendix D Performance Specifications
San Francisco Purchase Agreement 07/06/07

1122



The Department, in its sole discretion, shall determine when to
conduct the run-off tabulation, and to what portion of the voting data.

3.2.9.1.1 Resolution of Tie 'Votes in Ranked-Choice
Contests

If there is a tie vote between or among two or more
candidates with the fewest number of votes, the following
rules and procedures shall apply.

. If there is a tie vote between or among two or more
- candidates with the fewest number of votes, Contractor
shall immediately notify the Department. For each of the
two or more candidates with the fewest number of votes,
the Department shall prepare ten pieces of paper with the
full name of the candidate printed on one side. All pieces
of paper shall be the same size and color. The Department
shall fold each piece of paper so that the name of the
candidate cannot be seen. The Department shall place all
pieces of paper in an otherwise empty container (such as a
glass jar or cardboard box) that has a lid. The Department
shall place the 1id on the container and shake its contents.
The Department shall select one ‘piece of paper from the
container.  The candidate whose name is written on the
selected piece of paper shall be eliminated in the next
iteration of the run-off tabulation process, and votes cast for
“that candidate shall be redistributed to the voters' next-
choice candidate. The Department shall notify Contractor
of the candidate whose name is written on the selected
piece of paper.

All aspects of this process for resolving a tie vote
shall be open to viewing by the public. The Department
shall, in its sole discretion, designate a location that is open
to viewing by the public, and the time for resolving tie
votes.

If there is a tie vote between or among two or moze
candidates with the fewest number of votes, and if the total
number of votes for the tied candidates is less than the
number of votes for the candidate with the next fewest
number of votes, the System shall eliminate the two or
more tied candidates simultaneously. The System shall
transfer votes cast for each of the eliminated candidates to
the voter's next-choice candidate before re-tabulating the
votes. ‘ '
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If there is a tie vote between or among two or more
candidates with the highest number of votes, the
Department shall resolve the tie under the California
Election Code.

3.2.92 Official Canvass

_ The System shall have the capability to process write-in
and provisional votes with a minimum of manual data-entry, and
quickly and easily aggregate this data with other voting data.

s The System shall have the capability to conduct the run-off -
tabulation at the precinct level, and report the résults, if this
application is necessary to complete the 1% manual tally required
by the California Elections Code. .. . :

. The System shall have the capability to produce all
documentation necessary for an audit trail and production of
elections reports including absentee voting results, Election Day
results, neighborhood results and a complete Statement of Vote.

" The documentation for each ranked-choice contest must include -
the tabulation at each stage of the process in which one or more
candidates are eliminated and votes are redistributed, and must
clearly indicate the redistribution of votes at each stage of the run-
off tabulation process. The System shall have the capability to
produce documentation for each ranked-choice contest Citywide,
by precinct, by District and segregated between absentee and
‘précinct ballots.

OH cial voting data reports for the complete jurisdiction’
shall comply with the requirements of Division 15, Chapters 1
through 9 of the Elections Code.

The System shall have the capability to export all election
data and reports in a format that can be quickly and easily
uploaded into a Department database, and to other mediums as
requested by the Department,

3.2.10 Security of Data Communications

The System shall provide a means to assure that all administrative
and voting data transmitted from one device to another within a site, or
transmitted between sites, shall be protected against unauthorized access
and corruption of data. :
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3.3

3.2.11 Absentee and Early Voting

The Syster shall include the capability to generate and count
absentee ballots in accordance with the requirements of the California
Elections Code.

Design Requirements

The System design shall comply with the hardware design requirements of

Section 3 and the software design requirements of Section 4 of the Votmg System

Standards, and with the spemﬁc requlrements listed below.

Components of the System shall be cIa351ﬁed by size and Wezght as

follows

e Portable equipment used at the polling place or in a central count
location is defined as equipment that is regularly transported between
its operating location and a place of storage. It is intended to be
handled by one person, and is equipped with handles or lifting surfaces
for this purpose. It shall be designed for installation on a ballot
box/bin (Optical Scan Technology) or.in a voting booth (DRE
Technology). Its dimensions shall not exceed the space currently
allocated by the Department for similar equipment, and its we1ght shall
not exceed 60 Ibs.

¢ Movable equipment used in a central count location is defined as
equipment that is typically equipped with a rigid stand or base, with or
without wheels or casters. It is intended to be handled by two or more
persons, and handling may require the use of a dolly or lifting
mechanism. There is no restriction on size or weight.

3.3.1 Easeof Use:

Components of the System shall be designed and constructed so as
to aid the user (whether voter, pollworker or the Department staff) in
performing proper operations and to minimize the probability of error
caused by the user. In particular, components shall be designed so that

‘operations performed by the voter such as marking a ballot (Optical Scan

Technology) or making a vote selection (DRE Technology) are easily
understood, so that errors are prevented to the maximum extent possible,
and so that recovery from an erroneous operation is facilitated by the
attributes of the System. In addition, components shall be designed so that
installation, set-up, operation and disassembly by pollworkers and the
Department staff at the polling sites is as simple and error-free as possible.

3.3.2 Access for Voters with Special Needs
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During the term of this Agreement, the System shall comply with

" the Help America Vote Act of 2002, the Americans With Disabilities Act
and other applicable laws and regulations in effect as of the date of this

agreement. ' )

~ In no event shall any term or provision of this Agreement require

Contractor to undertake or perform changes to the Hardware, System
Scftware or Firmware due to changes in law, or changes in interpretation
of existing law by a court of competent jurisdiction, occurring after the

. date of this Agreement. Without limitation of the foregoing, Contractor is
not obligated to cause the System, Hardware, Software or any component
thereof to comply with any specifications, standards or requirements of the
National Association for State Election Directors, Federal Election
Commission, Election Assistance Commission, California Secretary of
State or other governmental, quasi-governmental or regulatory body or
agency to the extent such specifications, standards or requirements are not
in effect and applicable on the date of this Agreement {including, without
limitation, FEC or EAC 2002 or 2005 standards).

The design and installation of System equipment used in the
polling place shall accommodate access by voters, including but not
limited to voters with visual and/or mobility impairments, in a manner that
provides the same opportunity for access and participation, including
privacy and independence, as for other voters. Accommodation of visual
impairments may include the provision of an ancillary optical
magnification device (Optical Scan Technology) or a headset withan
audio ballot (DRE Technology). Accommoedation of mobility
impairments may include the provision of wheel-chair access to the ballot
marking station (Optical Scan Technology) or voting device station (DRE
Technology), such that these provisions are within easy view and reach of
the voter.

Polling place equipment shall have at least two universal ports for
assistive devices including, but not limited to, headsets and Braille
- keyboards, so that two assistive devices may be used simultaneously.

3.3.3 Backup Power
The System> shall prdvide for an extended life back-up power.

supply to permit the continuation of voting operations for a minimum
period of 1 1/2 hours. '

3.4  System Security Requirements‘

The Department will implement security procedures to prevent
unauthorized physical access to Department facilities and to System
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components located within Department facilities. Contractor's installation,
integration, testing, operation, support and maintenance of the System
shall be consistent with the physical access control procedures of the
Department.

Contractor shall implement security procedures to prevent unauthorized
physical access to facilities, other than those under the immediate control
of the Department, that are used to store or stage System components, and
to the System components stored or staged at those facilities. These
procedures shall be subject to approval by the Department.

The System shall-limit-access to authorized personnel only, who shall be

- .identified by the Department in its sole discretion. At a minimum, System
access shall be limited using password protection. The System shall -
record and preserve a log of user access and functions or tasks executed by
the user.

The operation of the System shall be consistent with the administrative
access control system of the Department, enabling the access of personnel
designated by the Department to system functions the Department
authorized them to perform, and preventing their access to other system
functions.

The System shall include and support operational features to prevent both
inadvertent and deliberate operations which could result in the disruption
of the elections process and corruption of election administrative and
voting data. L

The System shall have dedzcated ports that can only be accessed by
spemﬁc System components or ancillary devices.

3.5  System Usability

"Usability” of a voting system is the degree to which voters, pollworkers
and election staff can use the System easily, effectively and efficiently with
making minimal errors while performing such tasks as selecting and reviewing
choices for contests and measures, casting ballots, counting votes, configuring
parts of the System for use, creating reports and various other activities involved
with the election process.

Contractor shall survey System usability, in consultation with the
Department, and shall use the survey results to research improvements to the
System in order to promote the usability of the System. As part of the
preparations of each election, Contractor shall develop a plan for the Department's
approval to survey the usability of the System. This plan may include exit
surveys, mock elections held for usability experts, focus groups, and any other
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methods that Coniractor and the Department determine to be the most effective
methods of assessing and improving the usability of the System. The Department,
in its sole discretion, may include representatives of professional groups and
members of the public when reviewing Contractor's proposed plan.

Contractor shall establish usability goals for the System subject to the
review and approval of the Department, and a usability research program to refine
and monitor implementation of those goals. Contractor shall develop research

. methods and procedures for collecting quantitative data on the capability of
voters(including elderly, disabled and illiterate voters), pollworkers and election
. office staff to perform key tasks while using the System. '

4. Quality Requirements
4.1  Materials and Parts

_ Only new and previously unused materials and parts shall be used to fabricate,
assemble, repair and maintain the System and its components.

- 4.2  Workmanship
‘Workmanship standards for fabrication and assembly of the Sy‘stém shall meet or

exceed standard commercial and industrial practice, and shall assure that the System
components are free from damage or defect. :
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APPENDIX E

SOFTWARE LICENSE AGREEMENT
BETWEEN ‘ C—
SEQUOIA VOTING SYSTEMS, Inc.

AND

CITY and COUNTY OF SAN FRANCISCO, CA
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THIS AGREEMENT is made on____ day of July, 2007

BETWEEN

SEQUOIA VOTING SYSTEMS Inc., located at 7677 Oakport Street. Suite 800, Oakland, CA 94621
("the Licensor™)

AND

CITY and COUNTY OF SAN FRANCISCO, CA, having its offices at 1 Dr. Carlton B. Goodlett Place,
City Hall, San Francisco, CA 94102-4685 ("the Licensee").

WHEREAS

The Licensee wishes the Licensor to grant to it a license to use the WinEDS Software and the RCV Software
in relation to the Equipment (both as hereinafter defined) and the Licensor is agreeable to granting such a
license subject to the following terms and conditions:

NOW IT IS HEREBY AGREED AS FOLLOWS:

‘1. DEFINITIONS
1.1 In this Agreement the following terms shall bear the following meanings:

““Documentation”  the manuals, procedures and materials accompanymo the WinEDS Software
and the RCV Software.

“WinEDS Sbﬁ";f;f;” WinEDS election management software

“RCV Software _______ Rank Choice. Voting Application Software .. ..

“License Fees” the license fees payable by the Licensee to the Licensor for the license of
the WinEDS Software herein as specified and the license of the Rank Choice
Voting Application Software herein as specified in Appendix 1.

“Specifications” the specifications for the WinEDS Software and the RCV Software set forth
in the Documentation.

1.2 Words used in the singular shall include the plural and vice versa.

2. GRANT OF LICENSE

2.1 The Licensor grants to the Licensee a personal, non-transferable and non-exclusive license for one
(1) year to use the WinEDS Software and the RCV Software solely for the Licensee’s own internal
business purposes and solely in conjunction with the Hardware at the Locations. The license shall
take effect on January 1, 2007. This Agreement may not be assigned or transferred by the Licensee,
voluntarily or by operation of law (including without limitation, by transfer of ownership interests
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4.4

in the Lacensee), to any party without the Licensor's express prior written perndssion. The Licensee
shall have no power to grant sub-licenses, prepare derivative works or modify the WinEDS
Software or the RCV Software. Any use of all or any portion of the WinEDS Software -or the RCV
Software not expressly permitted by the terms of this Agreement is strictly prohibited.

Licensor shall retain ownership of and all copyright and other proprietary rights in the WinEDS
Software and the RCV Software and any modifications or translations thereof. Licensee shall
acquire only the limited license to the WinEDS Software and the RCV Software granted under the
express terms of Section 2.1 above.

No right is granted to Licensee by this Agreement to use any identifying mark (such as, but not
limited to, trade names, trademarks, trade devices, service marks or symbols, and abbreviations,
contractions or simulations thereof) owned by, or used to identify any product or service of,
Licensor or a.corporate affiliate of Licensor. Licensee agrees that it will not, without the prior
written - permission of Licensor, (i) use any such identifying mark in advertising, publicity,
packaging, labeling or in any other manner to identify any of its products or services, or (ii)
represent, directly or indirectly, any product or service of Licensee as a product or service of
Licensor or such an affiliate or is made in accordance with or utilizes any information or
documentation of Licensor or such an affiliate.

. DELIVERY

The WinEDS Software and the RCV Software shall be supplied in executable form together with
one back—up copy and one copy of each Software’s documentation

Delivery of the WinEDS Software and the RCV Software shall take place at the Locatlon(s) or
any other site of the Licensee and on the dates agreed between the parties.

PRICE

In consideration of the grant of the license the Licensee shall pay the Licensor the License Fees as
specified on Appendix 1 of this License Agreement.

The Licensee shall pay all invoices within thirty (30) days of invoice date. Licensor reserves the
right to withdraw its services and support if any mvoace is not paid within ten (10) days of the date
when due.

The Licensee shall pay the Licensor interest on all sums outstanding at an annual rate of interest
equal to four per cent (4%) above the prime rate as published in the Wall Street Journal and
changed from time to time until payment is made in full (whether before or after judgment).

Licensee shall be responsible for payment of all sales, personal property, use and other taxes or
governmental impositions of any nature, with the sole exception of taxes calculated solely upon the
income of Licensor ("Taxes"). Licensee shall, at the option of Licensor, pay Taxes directly to the
taxing authority or reimburse Licensor immediately for any Taxes paid by Licensor.
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PROHIBITED ACTS

The Licensee shall not (and shall not permit any other party o), except to the extent permitted by
law, without the prior written permission of the Licensor: .

5.1.1 Transfer or copy onto any other disk or hardware or otherwise copy the WinEDS Software -

or the RCV Software in whole or in part except for purposes of system backu.p-;

5.12 Reverse engineer, disassemble, decomplle deczpher or analyze either the WmEDS Software

~orthe RCV Software in whole or in part;

5.1.3 - Alter or modify the WinEDS Software or the RCV Software in any way or prepare any

derivative works of the WinEDS Software or the RCV Software or any part of parts of the
WinEDS Software or the RCVY Software;

5.1.4 Alter, remove or obstruct any copyright or proprietary notices from the WinEDS Software

or RCV Softwafé, or fail to reproduce the same on any lawful copies of the WinEDS or
__RCV Software; . S B R

5.1.5 Use the WIinEDS Software or the RCV Software other _than on the Hardware at the

7.1

Locations.__ . . e e

5.1.6 Export, directly or 'indirectly, any WinEDS Software or RCV Sone to any country

outside of the United States, or make disclosure of the WinEDS Software or the RCV .
Software to any foreign national where such disclosure would require an export license or
other governméntal permit.

CONFIDENTIALITY

The Licensee acknowledges that the WinEDS Software and the RCV Sofiware is the sole and
exclusive property of the Licensor or its licensors, contains confidential information of the Licensor
or its licensors and embodies certain valuable propnetary information and trade secrets of the
Licensor or its licensors. The Licensee shall not give or make available the WinEDS Software or
the RCV Software, or any part thereof, or otherwise disclose confidential information contained in,
supplied with or relating to the WinEDS Software or the RCV Software to any third party except to

. such of its employees as are required to have access to the WinEDS Software or the RCV Software

in the normal course of use of the WinEDS Software or the RCV Software for the purpose
permitted under Section 2 and under like conditions of confidentiality as contained in this Section 6.
The provisions of this Section 6 shall survive the termination or expiration of this Agreement.

TERMINATION

Without prejudice to any other remedy which may be available, at law, equity or otherwise,
Licensor may terminate this Agreement immediately upon written notice to the Licensee;

7.1.1 1If the Licensee breaches any of the terms of this Agreement which, in the case of

breach _ capable of being ref_hedie‘d, is not remedied within ten (10) days written

notice from the Licensor, or
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7.2

7.1.2 If the Licensee uses the WinEDS Sofiware or the RCV Software for any purpose not

expressly permitted hereunder.

Either party may terminate this Agreement if the other party ceases to trade, fails to pay its debts in
the normal course, makes or offers to make any voluntary arrangement or composition with its
creditors, commences to be wound up otherwise than voluntarily for the purposes of solvent
amalgamation or reconstruction, becomes bankrupt, insolvent or if a receiver, adm1mstrator trustee
or hke ofﬁcer is appointed over the whole or part of its business.

RETURN OF SOFTWARE

Upon termination or expiration of this Agreement, the Licensee shall (i) forthwith return to the
Licensor all WinEDS Software and RCV Software in its possession or control, or, if so requested by
the Licensor, destroy all such Software and (ii) purge all WinEDS Software or RCV Software from
any electronic media, and certify in writing to the Licensor that it has been destroyed and purged.

WARRANTY .

9.1  The Licensor warrants that the WinEDS Software and the RCV Sofiware will function
substantially in accordance with the Specifications for a period of one (1) year from January
1, 2007 and for each additionial one (1) year period starting Jaruary 1, 2008 that City pays
the License Fees listed in Appendix 1. The Licensor shall use reasonable efforts to correct
any material failure of the WinEDS Software and RCV Software to function substantially in
accordance with the Specifications provided the Licensee has given the Licensor written
notice of the defect within the said one (1) year period and provided that the Licensee can
reproduce the defect to the Licensor. If the Licensor establishes that a reported defect is not
covered by the foregoing warranty or is not covered by the Software maintenance fee
payable by the Licensee to the Licensor, pursuant to the terms of a separate Software

- maintenance agreement entered between the parties (if any), the Licensee shall be
responsible for the costs of the Licensor's investigative and remedial work at the Licensor’s
then current charging rates. The foregoing warranty shall be void in the event of the
WinEDS Software or the RCV Software (i) having been modified by any party other than
the Licensor or its licensors or (ii) having been used by the Licensee for purposes other than
those for which the WinEDS Software and the RCV Software was designed by Licensor.

92  The warranty set forth in Section 9.1 is in lieu of all other warranties, express or implied,
statutory or otherwise, including but not limited to any warranty of fitness for a particular
purpose, warranty of merchantability, satisfactory quality, usefulness or timeliness. The
remedies set forth in Section 9.1 shall be the sole and exclusive remedies available to the
Licensee for breach of the warranty set forth in Section 9.1.

9.3  Licensee acknowledges that the WinEDS Software and the RCV Software may contain
materials prepared by other developers. Licensor makes no warranty or representation
whatsoever as to those materials not prepared by Licensor contained in the WiInEDS
Software or the RCV Software. :
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10.

11,

12,

13.

14.

LIMITATION OF LIABILITY

10.1  Subject only to the provisions of Secticns 10.3 and 10.4. below, the Licensor's total
aggregate liability for any loss, damage, costs or expenses under or in connection with
this Agreement and in connection with the WinEDS Software or the RCV Software

~ howsoever arising, including without limitation loss, damage, costs or expenses caused by
breach of contract, negligence, strict liability, breach of statutory or any other duty shall in
no circumstances exceed the License fees paid by the Licensee to the Licensor under this
Agreement

10.2  The Licensor shall not be liable for any loss of profits, loss of business, lossof  data, loss
of use or any  other indirect, incidental special or consequential loss or damage
whatsoever, howsoever arising, incurred by Licensee or any third party, whether in an action
in contract, negligence or other tort, even if the parties or their representatives have been
advised of the possibilitv of such damaoes

10.3 Notmthstandmg the pI‘O'VISIOIlS of Sectlon IO 1 a’oove the Licensor shall be habie for loss or
damage to any physical property of the Licensee caused solely by the negligence of
Licensor provided, however, the Licensor’s total aggregate liability to the Licensee for such
loss or damage shall be limited to a maximum of the annual License Fees for all such
occurrences. '

104 The limitations contained in Sectlonslo 1,.10.2 and 10.3 shall not apply to. any injury to,
illness or death of any person caused solely by the negligence of the Licensor.

ENTIRE AGREEMENT

This Agreement embodies the entire agreement between the parties regarding its subject matter and
supersedes any previous communications, agreements or understandings. Both parties acknowledge
that neither has placed any reliance on any previous communications or understandings other than
those expressly incorporated in this Agreement. This Agreement may be amended only by
agreement in writing signed by authorized representat]ves of each party.

 SEVERABILITY

The provisions of this Agreement are declared to be severable. If any provision is held to be void,
contrary to law or enforceable by. a court of competent jurisdiction the validity and enforceability of
the remainder of this Agreement shall not be affected.

WAIVER

Any failure or delay by either party to exercise or enforce any right or any time or indulgence given
shall not affect that party's right to exercise or enforce that right against the other party nor shall any
waiver of any breach of any provision be taken as a waiver of any subsequent breach or of the
provision itself. To be effective any waiver must be in writing, signed by an authorized
representative of the waiving party and delivered to the other party. '

FORCE MAJEURE

Neither party shall be liable for any delay or failure 10 meet its obligations under this Agreement
due to any cause Outside its reasonable contro!l including (without limitation), inclement weather,
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Acts of God, war, riot, terrorism, malicious acts of damage, civil commotion, strike, holocaust,
industrial dispute, refusal of license, power failure or fire or the lack of availability of materials. If
performance of this Agreement is substantially prevented for a continucus period of six months by
virtue of any of the aforesaid events then either party may terminate this Agreement by written
notice to the other. This Section 14 shall not be applicable to a failure to pay any money owing by
Licensee under this Agreement

15, NOTICES

Any notice given under this Agreement shall be sufficient if it is sent by first class pre-paid mail, by
nationally-recognized overnight courier service or by confirmed fax to the other party at the address
appearing at the head of this Agreement or such other address as may have been notified. Every
notice shall be deemed to have been received and given on the third working day after posting if
_sent by mail, on the next working day if sent by overnight courier or in the case of fax, such notice
shall be deemed to have been received and given at the time of transmission.

16. ASSIGNMENT

This Agreement méy on notice to the Licensee be assigned by Licensor to any entity controlling,
controlled by or under common control with Licensor, but otherwise this Agreement may not be
assigned by either party without the written consent of the other party.

17.  RELATIONSHIP OF THE PARTIES
Licensor and Licensee agree that under this Agreement:
17.1 Both parties are independent entities;
17.2 Neither party is a legal representative, agent or pértner of the other;

17.3 Neither party will represent or act on behalf of the other, unless otherwise agreed to in
: writing; and ' , o

17.4 Both parties are free to enter into similar agreements with others and to market its products
and services to others.

18. NO THIRD PARTY BENEFICIARIES

. Licensor and Licensee agree that this Agreement is for the benefit of the parties hereto and is not
intended to confer any rights or benefits on any third party, and that there are no third-party
beneficiaries of this Agreement or any part or specific provision of this Agreement and no third
party shall have any right to enforce this Agreement or any provision hereof.

19. GOVERNINGLAW

This Agreement shall be govemed by and interpreted in accordance with the laws of the state of
California (without regard to principles of conflict of law). The parties hereby consent to the
* exclusive jurisdiction of the Courts of the State of California, and the Federal Courts located within
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the State of Califormia, as to any matter arising under or relating to this Agreement.

IN WITNESS WHEREOF the parties or their duly authorized representaﬁves have set their hands and
seals the day and year first above written.

SIGNED for and on behalf of SIGNED for and on behalf of CITY and

SEQUOIA YVOTING SYSTEMS Inc. ‘ COUNTY OF San Francisco, CA
Name | - : Name
Title Title
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APPENDIX 1

LICENSE FEES

The Licensee agrees to pay the amount listed on Appendix C-2 of theé Purchase Agreement between
Sequoia Voting Systems, Inc. and the City and County of San Francisco to the Licensor for the use of the
WinEDS® software in accordance with this agreement for the yearly periods starting on January 1, 2008,

' The Licensee agrees to pay the amount listed on Appendix C-2 of the Purchase Agreement between
Sequoia Voting Systems, Inc. and the City and County of San Francisco to the Licensor for the use of the
RCV software in accordance with this agreement for a yearly periods starting on January 1, 2008.

RENEWALS

The Licensor reserves the right to adjust the yearly fees within five percent (5%) of the current fees for
. renewals without advanced notice to the licensee. For an increase greater that five percent (5%) the
Licensee will be informed by the Licensor within sixty (60) days advanced notice; however, any delay in -
notice shall not preclude Licensor’s adjustment '
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-APPENDIX F

' Pavment Schedunle

Hardware & Software 4,000,000.00 | 2,671.308.25 5,671,308.25
Installation & Training 899,000.00 998,000.00
Outreach i 60,000.00 | ~ | 60,000.00
Warehouse Improvements 750,000.00 | 750,000.G0
Election Services 994,800.00 | -497,400.00 | 994,800.00 | 497,400.00 | ~'2,984,400.00
Maintenance and License Fees Included | 399,800.00 | 399,800.00 | 399,800.00 |- 1,199,400.00

4,750,000.00 472510825  897,200.00 1,394,600.00  897,200.00 | 12,664,108.25

“*Elaction Service for years 2008, 2009, 2010, and 2011 are based on per election service chafges defailedin
Appendix C-1 Election Services. If the Clty conducts additional elections during these years in addition to the
number of elections included in that year's aggregate total, additional charges shall apply. The following
elections are included the pricing shown above.
2008 -~ Presidential Primary Election
2008 - California Primary Election
2008 - Presidential Election

2009 - General Election

2010 - Primary Election, General Election

2011 - General Election”

Election Services are payable based on completion of tasks defined in table below,
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Con’tract Pavables

Equipment, Software, Warehousing, Installation & Training, Outreach

‘ Amount Description
First Payment $4,000,000.00 | Due net 10 days from signing of Contract
Second Payment $750,000.00 | Due net 30 days from complefion of Warehouse
: Improvements - :
Third Payment 1--$3,500,000.00 Dué net 30 days from Acceptance of Equipment
Final Payment | $293,184.00 Due net 30 days aher the certification of he February
. ' 2008, Presidential Primary Elecfion
Total $8,543,184.00
Election Services Payables
Amount Description
First Payment $175,000.00 Due net 30 days from complefion of Optech Ballot Layout
: . {submission fo printer)
Second Payment - :- o | $175,000.00 Due net 30 days from-completion of Pre-Logic and
: Accuracy testing of voting equipment.
Final Payment $147,400.00 Due net 30 days after the cerfification of the election
Total $497,400.00

~ Appendix F Payment Schedule
San Francisco Purchase Agreement 07/06/07

1141



Appendix G

Support and Maintenance Services

L PROJECT MANAGEMENT

- During the term of the Agreement, Contractor shall assigna project manager
responsible for ensuring timely delivery of all deliverables and services required under
- this Agreement (the "Project Manager") and a project support team to provide all”
maintenance and support services reqmred by this Agreement.

Starting 14 weeks before each Election Day and continuing until seven calendar days
before Election Day, the Project Manager shall be on-site (at the Department's main .~
office in San Francisco City Hall) or available by cell phone or pager, Monday through
Friday during the Department’s regular business hours, to answer questions or respond to
problems or concerns regarding election preparations. Starting 8-weeks before each
Election Day and continuing until production of Staternent of Vote if the Project Manager
Teceives a page or telephone call from the Department requesting the Project Manager's
presence on-site, the Project Manager shall make a good faith effort to immediately travel
to the site to address any problems or concerns identified by the Department. If the :
Project Manager and the Department agree that an alternative staff member may respond
to the Department s request, then such ‘staff member may attend in lieu of the Project
Manager.

Starting seven calendar days before Election Day and continuing until completion of
the Statement of Vote, the Project Manager shall be on-site or available by cell phone or
pager 24 hours a day to answer questions or respond to problems or concerns regaxdmg
the voting and tabulation Hardware and Software, the aggregation or tabulation of voting .
data, the canvass, audit data or reporting of election results.

O. PROJECT COMMUNICATION e

During the term of the Agreement, the Project Manager shall meet with the . .
Department at least once in advance of each election to plan requirements and activities
for the next election (" pre- -election planning"), and at least once following each election
for election debriefing ("post-election debriefing”). :

The pre-election planning meeting shall occur at the Department no later than 90
days before the Election Day (E-90), and shall include but be not limited to discussions of
an election timeline, assignment of tasks, ballot and ballot image design, staff and poll
worker training, Logic and Accuracy testing, preparation and number of DRE units
needed for early voting, delivery and retrieval of polling place equipment, and procedures
for processing outstacked ballots and write-in votes. For purposes of this Agreement, the
term "E-Day" shall mean Election Day, the term "E-X" shall mean "X" days before
Election Day, and the term "E+X" shall mean "X" days after Election Day,

. The post-election debriefing shall occur at the Departinent no later than E+435 ,
and shall include, but not be limited to, discussions of any malfunctions, defects or
problems discovered in the System or any of its components during the course of the
election or the canvass, and the vmtten report of election day support operations and
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problem resolution that Contractor must deliver to the Department no later than E+38
(see Section VI(F) of this Appendix).

, The Department shall set the meeting date and time for each pre-election planning
and post-election debriefing meeting after exercising a reasonable effort to consult with
Contractor on the meeting date.

In addition to the pre-election planning meeting and post-elecuon debriefing
meeting, during the period starting E-90 and endmg E+45, the Project Manager shall be
available for other meetings at the Department's request. The Department shall set the
meeting date and time for each meeting, after exercising a reasonable effort to consudt
with Contractor on the meeting date.

I INSTALLATION, INTEGRATION & ACCEPTANCE TESTING

Contractor shall be responsible for installation and integration of the System and
all System components, and all acceptance testing of'the System and its components. -
Acceptance testing shall include, but not be limited to end-to-end testing and logic and
accuracy testing.

Following delivery, installation and integration of the System by Contractor,
Contractor shall conduct thorough and comprehensive acceptance testing of the System.
This testing shall include, but not be limited to, testing of all hardware (including '
firmware) and software components of the System to ‘evaluate the functionality and
capabilities of each component to manage a high volume of varied election data.
Contractor shall provide and prepare all "materials and devices, including but not limited
to test ballots, for acceptance testing. The Acceptance Test Plan is attached to this

Agreement as Appendix A.

Contractor shall install, mtegrate and test the System at a date time and location
designated by the Department, in accordance with Appendix B of this agreement
(Implementation Plan). The Department, in its sole discretion, may observe these
activities. Contractor shall provide documentation to the Department, in a format
approved in advance by the Department, of this acceptance testing.

Installation, integration and acceptance testing shall be performed in accordance
with Appendix B of this Agreement (Implementation Plan). In addition to and in
conjunction with the services described above concerning installation, integration and
acceptance testing, Contractor shall: '

®» Verify that the System and each of its components are approved and certified for
use, by a federal Independent Testing Authonty and the California Secretary of
State

» Verify proper instailation of the System and each of its components

* Verify that there is full integration of the System including but not limited to
integration of all network components and integration with City equipment and
systems.

» Verify that the System and each of its com?onents are operating according to the
Agreement and System specifications.

» Certify the results of acceptance testing, in a format acceptable for transmission to
the Secretary of State.

Contractor shall verify each of these items in writing to the Depar—tment no later
than 14 days after completlon of acceptance testing.
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During installation, integration and acceptance testing period if the Project
Manager receives a page or telephone call from the Department requesting the Project
Manager's presence on-site, the Project Manager shall make a good faith effort to
immediately travel to the site to address any problems or concerns identified by the
Department. If the Project Manager and the Department agree that an alternative staff
member may respond to the Department s request, then such staff member may attend in
lieu of the Project Manager.

IV. SYSTEMDOCUMENTATION o
Contractor shall develop and document the following:

*  Hardware design specifications that include performance and design
standards and compatibility requirements, equipment interface

' -_.reqmrements and a descnptlon of the System operatl_no environment and
" configurations.

e System Software design specifications that include speciﬁcations for the
System’s operating environment and interface between Hardware
—components, System Software components and operator/user functions,
and software test and verification specifications.

In addition, Contractor shall develop and document the following for a non-
technical reader

» A System operations manual that describes the Hardware and System
_Software components, operational features and procedures for invoking
them, and the support resources requxred for System operation.

. Systern maintenance procedures to trouble-shoot malfunctions for fault

* - detection, fault isolation, Hardware or System alignment or adjustment,
and removal and replacement of failed components. This must include
proper calibration procedures for DRE equipment.

'e  Procedures for sensitivity testing of optical scan devioee.

e Equipment set-up for the System, including but not limited to central
processing and network components used to count, record and tabulate
votes or aggregate or transmit voting data.

¢ Procedures for'bailot, ballot image and audio ballot design.

» Procedures for election coding including, but not limited to, coding for
ranked-choice contests, including ranked-choice contests with a single
candidate and the possibility of one or multiple qualified write-in
candidates.

e Procedures for preparing an election-specific database.

» Procedures for comprehensive logic and accuracy testing to be conducted
in advance of each election..

» Equipment delivery, set-up and retrieval procedures and logistics for
equipment and devices used at the polling place.

s Absentee and early voting procedures and logistics.

e Polling place procedures and logistics, ihc]uding but not limited to
initialization of all polling place equipment, equipment operation, routine
trouble—shootmb by poll workers, and closing of the polls.
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Auxiliary (emergency) voting procedures and logistics, for use in the
event of a System failure.

Provisional voting procedures and logistics.
Wirite-in voting procedures and logistics.
Election Day troubleshooting procedures.

Procedures and loolstlcs for aggregation and reportmo of votmg data at the
polling place.

Procedures and logistics for the transfer or transmission of voting data
from the polling place or transmission center to the Department's central
processing network.

Procediwes and features to ensure that’ aIl adm1mstrat1ve and voting data is

protected against unauthorized. access or corruption, from initial codmg of .

an election to the final certification of election results, including, but not
limited to features that secure and protect the integrity of data during
transmission and that confirm or validate the data following transmission.

Procedures and logistics for the aggregation of voting data in Department's
Central Processing Network, including data concerning absentee ballots,
. precinct ballots, provisional ballots, remake ballots and write-in voting.

Procedures and logistics for aggregating ranked-choice voting data,
interpreting that data according to the San Francisco Charter, and
conducting the run-off tabulation, as needed, for ranked-choice contests at
 the precinct, district, and Citywide level. These procedures shall include
procedures for resolvmg tie votes at any stage dunng the run-off
tabulation process.

Procedures for conducting a 1% manual tally as required by law after each
election, including but not limited to: procedures for using the voter-
verified paper trail to conduct this tally; and procedures for tallying
ranked-choice voting data.

Procedures necessary to complete the official canvass of votes and report
voting data, audit data and election results as required by law or this
Agreement after each election.

Procedures for conducting a recount, including but not limited to
procedures for using the voter-verified paper trail to conduct the recount.

Procedures for manual processing and reporting of’ voting data, including
but not limited to ranked-choice voting data for use in the event of a
System failure. :

Storage, repair and maintenance reqmrements and procedures for the
System

Contractor shall deliver to the Department the materials described above in
accordance with Section 6 of this Agreement and Appendix B (Imp}ementatlon Plan). If
a delivery date for any of the documents listed above is not specified in Section 6 or
Appendix B such document shall be delivered not later than one week before the
commencement of early voting, unless otherwise agreed to in writing by Contractor and
the Department by amendment to the baseline implementation plan.
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TRAINING
CA. DEPARTMENT ORIENTATION

In advance of the November 2007 Election and the June 2008 Election the
Contractor shall provide to the Department'’s staff a comprehensive orientation
concerning the System. This orientation shall include, but not be limited to: an overview
of the System and all Hardware and System Software components; equipment set-up;
System operation; election production, including but not limited to ballot design, election
coding, logic and accuracy test design and procedures, and production of the Official
Statement of Votes; staging equipment for delivery fo and retrieval from the polling
place; routine maintenance; and trouble-shooting. The orientation shall include a
demonstration of all poiling place and central processing equipment. The Department
may choose to forego the June 2008 onentatlon.

The Department shall, in its sole dlscret]on 1dentify Department staff for this
orientation and specify the time and location for this onentatmn, per mutually agreed
upon baseline implementation plan.

In addition to the Department staff orientation, in advance of each election,
Contractor shall provide the following training:

"B.  POLL WORKER TRAINING, TRAINING OF ELECTION DAY
FIELD SUPPORT PERSONNEL -

In advance of the November 2007 and June 2008 elections, Contractor shall
conduct the following training sessions (unless otherwise identified in fhe text
descriptions below):

V.

#of|

P _rod uct/item

 [Orientation Training

Course

Systermn Component Onentat!on

PowerPoint

Sessions

30

Edge®, VVPAT, Card

Insight®/400C

Yes

ctivator - Acceptance Test Trainin 1 1 10
g

Operations and General Maintenance Yes 1 1 4

-{Pre-election Logic and Accuracy Testing ~-Yes... - 1 1 10

Operations and General Maintenance

Pollworker

WInEDS 1 - Tally and Pre-LAT .
WinEDS 1l & BPS — Election Managem

Train the Trainer

ection L0|c and_A curac Testm

Yes
Yes '

ent
Yes

Yes

Election Day Field Technician Training

Field Technician

Page 50f 17

rev date; 20060210

Appendix G Support and Maintenance Services
San Francisco Purchase Agreement 07//06/07

1146



The Contractor will first provide a System Implementation Orlentation and
Transition seminar for all City Election Department staff. Edge® (and ancillary
Edge® equipment), Insight® /400C, WinEDS/BPS, Remote Tally/Transmission -
and Pollworker training will be provided for a number of staff mutually agreed
upon by the City and Sequoia. Recommended number of staff for most effective
training is indicated in the table above. Training will include materials and guides
(mannals) for the various systems. Training will be conducted as outlined above:

General course descriptions follow. For each course, a test will be administered
o' measure basic competency. :

Acceptance Testing Training - This course reviews the step-by step procedures.
for all facets of acceptance testing the voting system including the Edge®, Card
Activator, VeriVote, and Insight® to include performing a physical inspection of
each and an overall system testing incorporating all aspects of each of the
components of the voting system. The overall system acceptance testing training
will include training on remote transmission.

Edge® Operations and General Maintenance - Course participants will develop a
working knowledge of the operation and function of the Edge® and VeriVote.
Hands-on training will include the system operating modes, election setup
procedures and basic troubleshooting skills. At the end of this course, each
participant will have the skills necessary to maintain and prepare the Edge® for
an election. This course will be provided for department staff who will be
working directly with the operations and maintenance of the Edge®. Sequoia will
also assist the City with their training of temporary personnel in the operations
_and general maintenance of the Edges®. (One Time — TBD).

Edge®, VeriVote and Card Activator Pre-Election Logic and Accuracy Testing—
Course participants will learn recommended logistics for setting up the work area
and personnel assignments for preparing and staging Edge® machines, VeriVotes
and Card Activators for the election. Hands-on training will also be given in the
step-by-step process for conducting pre-election logic and accuracy testing.

Edge® Technician Training — Course participants will develop a working

. knowledge of the technical aspects of the Edge®. Hands-on training will include -
diagnostics and repair of standard components. At the end of this course, each
participant will receive a technician level certification. (One Time — TBD)

Insight®/400C Operations and General Maintenance - Course participants will
learn how to process ballots through the Insight® and 400C, learn tips for general
user maintenance of the machine, and troubleshooting techniques. At the end of
this course, each participant will have the skills necessary to maintain and prepare
the Insight® and 400C for an election. {One-Time ~ TBD).
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Insight®/400C Pre-Election Logic and Accuracy Testing — Course participants
will receive hands-on training for preparing the Insights® and 400C for the
election. Hands-on training will be given in the step-by-step process for
conducting pre-election logic and accuracy testing.

Insight® Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Tnsight®. Hands-on training will
include diagnostics and repair of standard components. At the end of this course,
each participant will receive a technician level certification. (One Time — TBD).

WinEDS I Tally and Pre-LAT - Course participants will learn how to use
WinEDS to effectively support and complete tally procedures for an election.
The training will include cartridge creation and processing, precinct transmission
procedures; tally procedures and reporting: “At the end of this course; éach
participant will have the understanding and skills necessary to execute election
night tally procedures.
Win EDS 11 Electlon Management and Ballot Layout - Course participants will
learn how to use WinEDS components to generate elections. Hands-on training
" includes modifying profile data, generating ballot headers, ballot stylesand
- layouts and creating an election. At the end of this course, each participant will
have the skills necessary to define an election. (One Time — TBD).

Pollworker Train the Trainer - Course participants will learn how to effectively
present and facilitate pollworker training sessions, including Edge® and Insight®
voting unit setup, Card Activator setup, processing votes, closing polls, precinct
transmission on Card Activator, voting unit disassembly, and troubleshooting.

Field Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Edge®, Insight® and Card Activator.
Hands-on training will include polling p]ace procedures, assembly/dlsassembiy of
voting units and troubleshootmn

_ The Department shall, in its sole discretion, identify Department staff for this
training and specify the time and location for this training. )

Upon the Department’s request, Contractor shall provide additional corientation
and training under the terms and at the rates specified in Appendix ¥ (Paym°nt
Schedule)

VI. ELECTIONS PREPARATION AND OPERATIONS

During the term of the Agreement, Contractor shall be responsible for elections
preparation and operations as described below, and in accordance with Appendix B of
this Agreement (Implementation Plan). S

A. BALLOT AND BALLOT IMAGE DESIGN
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Contractor shall design all ballots, ballot images and audio ballots. Contractor
shall produce camera-ready materials necessary for the printing of ballot cards and
sample ballots. The ballot will be a single trilingual ballot (English, Chinese and
Spanish), or two bilingual ballots (Enghsh/Chmese and English/Spanish). It shall be at
the Department's sole dlscretmn whether to have a single trilingual or two bilingual
ballots for any election.

Contractor shall provide all election definition coding for early, absentee and in-
precinct ballot styles, including direct recording electronic provisional ballots,

Ballot design shall comply with all applicable laws. In addition, Contractor sball
design and lay out “ballot cards to avoid possible voting-position alwnment problems --
such as those associated with "bleed through" of ballot marks from ‘the opposite side of
the ballot card, and with score marks that indicate where to fold absentee ballots — that
could cause the System to misinterpret ballot marks on the opposite side of the ballot card
or score marks as votes.

Ballot design shall be subject to the Department's advance review and approval.
Upon design of ballot cards, Contractor shall provide the Department with samples of
what the final printed ballot cards will look like. The sample cards shall be printed on
both sides, if applicable, and shall indicate score marks or fold marks for absentee ballots.
‘The sample cards shall be actual size. The Department may reject Contractor’s proposed
ballot-design if the Department determines, in its sole discretion, that the design may
create voting-position alignment problems that could cause the System to misinterpret
ballot marks on the opposite side of the ballot card or score marks as votes. Contractor
shall modify the ballot design as directed by the Department.

Upon design of audio ballots, Contractor shall provide the Department with
samples of the final recorded ballots that will enable the Department to assess the design,
including but not limited to ballot content and clarity of speech and sound. The
Department may reject Contractor’s proposed audio ballots if the Department determines,
in its sole discretion, that the content or quality of speech or sound is inadequate within
the technical limitations of the System. Contractor shall modify the design of audio -
ballots as directed by the Department within the technical limitations of the System.

No changes may be made to the design of a ballot, ballot image or audio ballot
that has been approved by the Department without the advance approval of the
Department.

Upon delivery of ballot cards, including test ballots, Contractor shall venfy that
the ballot cards will be read accurate]y by the central-processmg and polling place-based
optical scan equipment. Translation for ballots including audio will be provided by the
Department.

B. CUSTOMIZATION FOR EACH ELECTION

Contractor shall prepare an election-specific database for each election during the
term of the Agreement, and design and perform all election coding. Coding for ranked-
choice contests may involve ranked choice contests with a single candldate, and a single
candidate with the possibility of one or more qualified write-in candidates. Contractor
shall design, produce and prepare all firmware and software needed to customize the
System and its components for the election.

C. RECALIBRATION OF EQUIPMENT
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In addition to routine maintenance of the System and its components, prior to
each election Contractor shall:

e recalibrate all vote-counting and vote-recording equipment to the same
standard

» provide documentation to the Department, in a format approved in
advance by the Department, of all recalibration and any malfunctions,
defects or problems discovered in the System or any of its components
during the course of recalibration.

'D. LOGIC AND ACCURACY TESTING

- Prior to each election, Contractor shall be responsible for “Logic and Accuracy™
(“L&A”’) testing of the System. L&A testing shall verify the proper funcnomng and
accuracy, of all Hardware and System Sof‘fware used for each specific election, including
hardware and software used for early and absentee voting and polling place voting,
transmission, aggregation and reporting of results, and counting and tabulation of votes,
including but not limited to counting and tabulation of ranked- choice ballots. L&A
testing shall verify that the System properly identifies and responds to each possible voter
error that could occur in the election for which the test is conducted.

Unless otherwise agreed upon at the pre-election planning meeting (see Section II
of this Appendix), Contractor shall design the L&A test plans and scripts for each
election, which shall conform to applicable’ laws and Califomia Secretary of State
guidelines. - The test plans and scripts shall include every contest, ballot style and party
affiliation (if applicable) for the election for which the testing is conducted. The test
plans and scripts shall include every kind of ballot marking and error condition as is-
reasonably possible to include, including but not limited to undervoted, overvoted, blank
and exhausted ballots. '

Contractor's L&A test plans and scripts shall be subject to advance review and
approval by the Department and the Department's independent Logic and Accuracy
Board (collectively "the Department"). The Department may reject Contractor’s
proposed. L&A test plan if it determines, in its sole discretion, that the planis not
. sufficient to simulate an actnal San Franc1sco election or is not otherwise sufficient to
verify the proper functioning and accuracy of the Hardware and System Software used
for the specific election. Contractor shall modify L&A test plans as directed by the
Department. The Department shall decide, in its sole discretion, the volume and nature
of test data to be used in L&A testing.

In the altemative, the Department may, in its sole discretion, design the L&A test
plans and scripts to be used for each election. If exercising this option, the Department .
shall inform Contractor no later than the pre-election planmng meeting. The L&A scripts
will be mutually agreed to by the project managers.

. Contractor shall provide all equipment, programming, materials and staff

“necessary to accomplish all aspects of the L& A testing, including but not limited to
marking of test ballots. The Department may, in its sole discretion, review and approve
Contractor’s L&A practices, procedures and materials. Contractor shall modify L&A-
practices and procedures as directed by the Department.

Contractor shall conduct the L&A testing, and the Department may, at i{s sole
discretion, observe and review results of the testing.

L&A testing shall include the marking of test ballots (for optical scan equipment)
or other testing devices (for direct recording electronic equipment) with predetermined
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totals for each contest, including ranked-choice contests, for each ballot type. The test
shall include ballots marked with as many different error conditions as reasonably
possible, including but not limited to undervoted, overvoted, blank and exhausted bailots.
The test results shall be transmitted to the Department's Central Processing Network and
stored by precinct. Contractor shall conduct the run-off tabulation if necessary to '
determine a winner in any ranked-choice contest. Contractor shall proofread and verify .
the results by comparing the results with the predetermined totals. Contractor shall report
the results in writing to the Department, including information about any errors or
problems detected during the testing, and steps taken to correct such errors or problems.

L&A testing shall include testing of all optical scan ballot counters and printers,
all DRE voting devices and printers, all hardware, software or other devices used to
aggregate voting data at the polling place and at the Department's Central Processing
Network Center and all remote transmission and vote counting and tabulating equipment
that will be used in the election for which the testing is conducted. The transmission
equipment must be tested to verify data gathering methodologles Central Processing .
Network software, results display, transmission of reports to the Secretary of State and
preparation and distibution of cumnulative reports. In addition to testing every System
component used on Election Day, the testing shall inctude all back-up components that
may be used on Election Day. Testing of direct- recording electronic DRE voting devices
shall include testing of the audio features, the voter-verified paper trail and the universal
port.

In addition to and i in COII_]UHCUOH w1th the L&A testing services described above,
L&A testing shall include:

e Initialization of all polling place equipment to simulate opening the polls.
e Initialization of the optical scan equipment used to count absentee ballots.
e Counting test ballots, including precinct, absentee and provisional ballots.
e Simulating closing of the polls. -

e Aggregating voting data from a polling place, while preserving the original
voting data from each (optical scan) ballot counter and each (direct recordmg
electronic) DRE voting device, and printing the precinct vote totals.

e Transmitting polling place data to the Department s Central Processmg
Network.

.. Aggregatmg precinct and absentee voting data to produce D1stnct and
Citywide vote totals.

¢ Conducting the run-off tabulation if the election includes a ranked-choice
contest and if the run-off tabulation is necessary to determine a winner.

¢ Production of audit data reports as required by law.

e Aggregation of voting data concerning absentee ballots returned at the
' precinet, provisional ballots, remake ballots and write-in votes. This data
shall be stored by precinct.

e Preparation of voting data reports and other reports of election results as
requested by the Department, including printing the Official Statement of
Votes.

In addition to and in conjunction with the L&A testing services described above,
L&A testing shall also include a System Mock Election, including testing of all
- equipment used in transmitting results from remote locations, 400Cs, ballot tabulation
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functions, results accumulation and RCV ﬁinctionality for each election contest. The _
workstations and/or laptops and ancillary equipment to support the remote tally locations
will be provided by the Department.

Contractor shall complete L&A testing no later than 10 days prior to the election
for which it is conducted.

E. DELIVERY, I’\STALLATIOV SET-UP AND RETRIEVAL OF
EQUIPMENT

For each election, the Department shall assist the Contractor in dehvery,
installation, set up and retrieval from polling sites, including early votmg sites, all polling
place equipment (including System hardware as well as non—System equipment such as
booths, tables and chairs owned by the Department), ancillary devices and supplies
accordmg to the Department's timetables and instructions. Contractor shall ensure that all
System equipment is fully prepared to be initialized. The Department shall provide the
schedule and route assignments for equipment delivery and retrieval, and shall handle all
communications with polhng place owners. »

The Department will work with the Contractor to document that the correct
System equipment was dehvered 1nstalled, set up and prepared for voting in each pollmc
place. —

F. ELECTION DAY SUPPORT

In addition to the Project Manager, Contractor shall provide sufficient,
experienced technical support personnei on Election Day to troubleshoot and repair the
System and its components.

In addition to the Project Manager, the Election Day personsiel shall include:

» at least 33 persons (three per District for 11 Districts) to troubleshoot and
make repairs at the polling place level;

s at least two persons at the Department's Election Center (Jocated at City Hall
or other location designated by.the Department) to respond to calls fom.
polling places regarding voting equipment malfunctions, and assign staffand’
resources to resolve any issues relatmo to malﬁmchonmc g of polhng place
equipment;

e at least two high-level technical specialists on-site at a location to be specified
by the Department to repair malfunctioning polling place voting equipment;

e at least four persons at the Department's Central Processing Network center
(located at City Hall or other location designated by the Department) to
troubleshoot Hardware and Software problems and make repairs at the central
processing level during the tabulation of votes.

Contractor shall be responsible for providing transportation and communication
devices, as needed, for its Election Day personnel

Contractor shall be responsible for all trouble shooting and responding to and
resolving all problems concerning the System, according to the priority protocols
specified in the Agreement.

'Following each election, Contractor shall provide to the Department, in a format
approved in advance by the Department, a written report of election day support
operations and problem resolution. Contractor shall deliver this report no later than
E+38.

G. - BALLOT PROCESSING AND CANVASS SUPPORT
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Contractor shall process absentee ballots beginning at the earliest E-7 and
continuing until the completion of the canvass.

Contractor shall upload voting data from devices used to record voting data at the
polling place, and verify all precinct results, write-in ballot totals and activity audit logs.
Contractor shall process all provisional and "absentee ballots submitted at polling places
and all error ballots. .

" Contractor shall develop and document canvass procedures for the System that
meet all applicable legal requirements. These procedures shall include, but not be limited
to, procedures for processing and tabulating write-in votes and provisional direct
recording electronic ballots.

: Contractor shall assist the Department's staff in resolving discrepancies identified
during the canvass, and preparing and issuing voting data reports and the Statement of
Vote. These reports may include, but are not limited to: tally reports of each batch of .
absentee ballots that are processed that sort the absentee ballots by precinct; tally reports
for each precinct; Election Day results for each precinct; Election Day results for each
(optical scan) ballot counter and each (direct recording electronic) DRE voting device;
precinct-specific reports of ranked-choice voting data, including the resuits of the run-off
tabulation at the precinct level; and reports of prov151onal votmg for each (chrect
recording electronic) DRE voting device.

Contractor shall track and log all memory devices used to record voting data at
polhng places, and venfy their return from polling places.

H.  SECURE STORAGE AND STAGING AREA

Contractor shall provide secure storage facilities (including utilities) and services
for all polling place equipment (including System hardware as well as non-System
equipment such as booths, tables and chairs owned by the Department), at a fac1hty that
includes enough space and infrastructure to conduct L&A testing and stage the equipment
for delivery and return. The facility shall have a loading dock, desk space for five
Department staff, telephone lines to support at least five computers and five telephones
and restroom facilities. The Department would prefer that the facility be located in San _
Francisco and accessible by public transportation.

The Department shall have access to the facility and to the polling place
equipment stored at the facility at any time without charge. Contractor shall assist the
Department to inventory this equipment in advance and followmo each election.

L REPORTING AND PRESERVATION OF ELECTION RESULTS

Contractor shall produce all reports of voting data and election results as required
by law or this Agreement, including but not limited to absentee voting results, Election
Day results, neighborhood results and the Official Statement of Votes.

Contractor shall produce documentation for each ranked-choice contest that
includes the tabulation at each stage of the run-off tabulation process in which one or
more candidates are eliminated and votes are redistributed. This document shall clearly
indicate the redistribution of votes at each stage of the run-off tabulation process.

Contractor shall produce all andit data records and all documentation necessary
for an audit trail as required by law or this Aoreement
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Contractor shall export ail election data and audit data in a format that can be
uploaded into a Department database and to other media as requested by the Department,
for use by the Department on Election Night and thereafter.

VIL. SYSTEM SUPPORT

During the term of the A greement, Contractor shall be responsible for providing
general support for the System, and shall supply all devices and materials requlred to
operate, support and maintain the System.

At least once every two years during the term of the Agreement, Contractor shall
assist the Department in inspecting the System and its components to determine accuracy,
and in certifying the results of the inspection to the Secretary of State under California
Elections Code section 19220. The Department shall set the date and time for inspection
after exercising a reasonable effort to consult with Contractor on the inspection date.,
When possible, these inspections will be conducted simultaneously with L&A testing.

VIII. TROUBLESHOOTING AND RESPONDING TO PROBLEMS

During the term of the Agreement, Contractor shall be responsible for all trouble
shooting and responding to and resolving all problems concerning the System, according
to the priority protocols specified in the Agreement ,

Contractor shall promptly respond to each problem, propose a solution, and
document both the problem, proposed solution and actual solution in writing to the
Department in a format approved in advance by the Department.

"Contractor shall track and maintain a written history, in a format approved in
advance by the Department, of System components that malfunction or exhibit problems,
the action taken to resolve the malfunction or problem, and the identity of the person or
persons who service or repair the component. Contractor shall provide this history to the
Department on request. -

IX. MAINTENANCE, QUALITY CONTROL

During the term of the Agreement, Contractor shall be responsible for
maintenance of the System, which shall be performed on-site. Contractor shall provide
the personnel, equipment and material, including spare or repair parts, required to
perform on-site maintenance of the System and its components. Maintenance shall
include, but not be limited to, the repair or replacement of any failed Hardware, device or
other System component. At the beginning of each calendar year.of the term of this
Agreement, Contractor shall provide the Department with a maintenance plan and
timetable for routine maintenance.

Contractor shall inform the Department of the date, time and location of all
maintenance services, and the Department, in its sole discretion, may observe these -
activities. Contractor shall provide documentation to the Department, in a format
approved by the Department, of all maintenance and any malfunctions, defects or
problems discovered in the System or any of its components during System maintenance.

Contractor shall maintain a quality control system, covering all aspects of design,
fabrication, testing, delivery, calibration and support of the System, including any
modifications made thereto. This quality control system shall include documentation of
all inspections and tests performed on the System and its components, and any System
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modifications. Contractor shall provide this documentation to the Depar‘me"lt on rvquest,
in a format approved by the Department.

X. UPGRADES AND MODIFICATIONS

During the term of the Agreement, Contractor shall provide all Software
Upgrades. All Software Upgrades are to receive prior approval from the Department.

- XI. 'VOTEREDUCATION AND OUTREACH

Contractor shall develop and document a Voter Education and Outreach Plan,
including a calendar of outreach events, and shall include members of the disabled
community and language minority groups in the process of developing the Plan and
calendar. Contractor shall deliver the Plan to the Department for review and approval,
make any changes requested by the Department, and deliver the ﬁnal materials in
-accordance with Appendix B (Implementation Plan).

Contractor shall design and document the voter education and outreach materials

“described below. Contractor shall deliver these materials to the Department for review
and approval, make any changes requested by the Department, and deliver the finalized
materials in accordance with Appendix B (Implementation Plan). Contractor shall
deliver a hard copy and an electronic copy of each of the finalized materials.” The
Department shall own these materials, and shall have the right to-modify, translate and
reproduce these materials at its sole discretion. Contractor will provide one camera-ready
copy in English of the following materials. The Department will be responsible for
translation services. Upon completion of the translation services by the Department; the

. Contractor will provide camera-ready copies of Spanish and Chinese, respectively.

FEBRUARY 2008 ELECTION
Instructional Video and Clips to be used for PSA’s: Script, Development, Productlon
(English Only)
Mailing Postcard: Camera Ready Copy
How to Vote Brochure: Camera Ready Copy-
Edge Panel Insert: Camera Ready Copy
Media Outreach Plan
Community Based Outreach Plan
PowerPoint Presentation (1)
Demonstration RCV Ballot (DRE & Optech) (Camera-Ready)

JUNE 2008 ELECTION

Instructional Video and Clips to be used for PSA’s: Script, Development, Production
(English Only)

Postcard Mailer: Camera Ready Copy

How to Vote Brochure: Camera Ready Copy

Edge Panel Insert: Camera Ready Copy

Media Outreach Plan

Community Based Qutreach Plan

PowerPoint Presentation (1)

Demonstration Ballot (DRE & Optech) (Camera-Ready)
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Following the first election during the term of the Agreement, Contractﬁ"sﬁetﬁ\
work with the Department to evaluate the effectiveness of the Voter Education and
Outreach Plan and materials, and shall refine the Plan and materials for the June 2008
Election.

A. Outreach Events Featuring Demonstrations of the System

~Contractor shall assist the Department in conducting neighborhood-based -
demonstrations of the System. The Department will conduct at least two demonstrations
in each of the eleven supervisorial districts in San Francisco, at dates, times and locations
specified by the Department. Contractor shall work with the Department to schedule,
locate, publicize and staff community-based outreach events featuring demonstrations of
the System

"Contractor shall recruit poll workers and others to participate in these community-
based outreach events and demonstrations, through telephone calls, special mailers, press
releases, public service announcements and media reports. Contractor recruitment of
pollworkers and participants shall include members of San Francisco's minority language
communities, disabled community and senior citizen community. Contractor shall train
these pollworkers and participants on operation and troubleshooting of the System.

Contractor shal}l arrange for live media coverage of these events, and shall
administer voter surveys at these events (see subsection (I), below).

Contractor shall be responsible for delivery, set-up and retrieval of System
components for all outreach events. Contractor shall assist the Department in conducting
two demonstrations in each of the eleven supervisorial districts in San Francisco. Upon
completion of this support requirement for November 2007 and June 2008 Elections,
Contractor shall provide telephone support for all outreach events and demonstrations.

B. Voter Surveys el

Contractor shall work with the Department to develop a survey for use during
outreach events and demonstrations, and shall provide the staff needed to compile and
process the survey results on a daﬂy basis. Contractor, in consultation with the
Department, shall use the survey results to fine-tune its tra1mng procedures and materials.

XiI. MEDIA OUTREACH

Contractor shall provide a media relations team (the "Team™) to assist the
Department during implementation of the System and throughout the term of the
Agreement. The Team shall be available by telephone 24 hours per day, seven days per
week. The Team shall make available to the Department a portfolio of media and public
relations materials that can be tailored for use by the Department at the Department's sole
discretion,

The Team shall develop and document a media outreach plan (the "Plan") and
deliver the Plan to the Department for review and approval; make any changes requested
by the Department, and deliver the final Plan in accordance with Appendix B
(Implementation Plan). The Plan shall include outreach to all local media, including
ethnic media. The Plan shall identify: venues for outreach events and demonstrations;
print media (dailies and weeklies); radio talk shows; live remote broadcasts; teiewsmn
news programs; multilingual language print and broadcast media; public service
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broadcast channels; military publications; and niche media (including‘sem'or citizen and
family publications). ‘

The Team shall part1c1pate in implementation of the Plan by [to be determined
during Planning Meetings}.

The Team shall design, document and produce the media cutreach materials
described below and deliver these materials to the Department for review and approval,
make any changes requested by the Department, and deliver the finalized materials in
accordance with Appendix B (Implementation Plan):

[Deliverables to be determined during Planning Meetings.]

A. Multilingual instructional materials on use of the System
B. Press releases

C. Press packets and media guides

Contractor shall deliver a hard copy and an electronic copy of each of the
finalized materials. The Department shall own these materials, and shall have the right to
modify, translate and reproduce these materials at its sole discretion. These materials
‘may include instructions on how to use the System in general and information regarding
specific elections. : :

 In addition to the media outreach matenals described above, the Department may
use or create images of the System and its compenents, including but not limited to
polling place equipment, ballot cards, ballot images and screen- pres.entations displayed "~
on direct recording electronic devices, for voter education and outreach and media
outreach. The Department shall own these materials, and shall have the right to use and
reproduce these materials at its sole discretion.

Following the first election during the term of the Agreement, Contractor shall
work with the Department to evaluate the effectiveness of the Plan and materials, and
shall refine the Plan and materials for the June 2008 Election.

' XIII. CONTINGENCY PLANNING

Contractor shall obtain all necessary Federal and State certifications and
approvals for the System, so that the System is fully certified, approved and tested in time
to be implemented for any election conducted on or after January 1, 2008. Contractor
shail deliver to the Department the certified and approved System, and shall complete all
required off-site testing and on-site acceptance testing according to Appendix B
(Implementation Plan). Time is of the essence with respect to these deadlines.

Contractor shall develop and document a contingency plan for non-RCV
elections, including primaries, and a contingency plan for RCV elections (separately and
collectively "The Contingency Plan") that shall include, but not be limited to manual
processing and/or tabulation of ballots. Contractor shall be responsible for conducting all
manual processing, including but not limited to providing and training the staff necessary
to manually process the ballots Contractor shall be responsible for all expenses
associated with manual processing, including but not limited to the expense of staging
and securing the ballots during processing. In the event that Contractor fails to secure all

‘required approvals for use of the System, in the event that the System is fully or partially
approved but malfunctions and cannot be made operable on Election Day, or the final
Open Code Review Report, required under Section 5.A.9, reports any material security
deficiencies in the Source Code, or any malicious code which would affect the operation
of the Software and the Contractor is unable to resolve the problem and complete the
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certification process prior fo the next election, Contractor shall implement the
Contingency Plan

Contractor shall provide the Contingency Plan to the Department for review and
approval, make any changes requested by the Department, and deliver the final, approved
plans in accordance with Append1x B (Implementation Plan). ,
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APPENDIX H

KNOW ALL MEN BY THESE PRESENTS that WHEREAS, the City and Coumy of San
Francisco, State of California, has awarded to:

hereinafter designated as the "Principal®, a contract, dated, _forthe
City and County of San Francisco's Office of Contract Administration for a new voting system
and certain related services (the "Contract™). :

WHEREAS, said Principal is required under the terms of said Contract to furnish a bond for the
faithful perfonnance of saxd Contract (the “Bond"}, _

NO‘W THEREFORE, we the Principal and _ ' ,as Surety,
ﬁrmly bound unto the City and County of San Francisco ("City") in the penal sum of

Dollars ($ ) lawful money of the United
States for the payment of which sum well and truly to be made, we bind ourselves, our heirs,
executors, administrators, successors and assigns, jointly and severally firmly by these presents
for a performance bond. The conditions of this obligation is such that if the said Principal does
wel and faithfully performs all the conditions and covenants of said Contract, according to the

true intent and meaning therecf, upon its part to be kept and performed, then the above obligation

is to be null and void, otherwise to remain in full force and effect.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if the above bounden Principal,
its heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by,
and well and truly keep and perform the covenants, conditions and agreements in the said
Contract, including the provisions for liquidated damages in the said Contract, any changes,
additions or alterations thereof made as therein provided, on its part, to be kept and performed at
the time and in the manner therein specified, and in all respects according to their true intent and
meaning, and shall indemnify and save harmless the City and County of San Francisco, its
officers and agents, as therein snpulated then this obligation shall become null and void;
otherwise it shall be and remain in full force and effect.’

And the said Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition to the terms of the contract or to the work to be performed thereunder
or the specifications accompanying the same and no inadvertent overpayment of progress
payments shall in any way affect its obligations on this Bond, and it does hereby waive notice of
any such change, extension of time, alteration or addition to the terms of the Contract or to the
work or to the specifications or of any inadvertent overpayment of progress payments.
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DEPARTMENT OF ELECTIONS
City and County of San Francisco
www.sfelections.org

John Arntz
Director

Memorandum

To:  Angela Calvillo, Clerk of the Board of Supervisors
From: John Arntz, Directo
Date: August 2,2013

RE: Resolution to Extend Contract with Voting System Vendor for Three Years 'J

I am submitting the attached resolution approving a third amendment of the contract between the
City and Dominion Voting Systems for the Board of Supervisors’ consideration. This amendment
allows for the extension of the contract for three additional years through December 10, 2016 and
for an amount not to exceed $2,264,800.

Included in this packet are two copies of the following items:

1. The resolution
2. The original contract _
3. Two previous amendments to the original contract

Additionally, I will forward to your office the electronic files of all documents included with this
‘memorandum. Please contact me if you need any additional information regarding these -
materials.

Voice (415) 5544375 1 Dr. Catlton B. Goodlett Place, Room 48 ' TTY (415) 554-4386
Fax (415) 554-7344 ’ San Frandisco, CA 941024634 : www.sfelections.org
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File No. 130797
FORM SFEC-126: '
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): City elective office(s) held:
Members, Board of Supervisors . Members, Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor: Dominion Voting Systems, Inc.

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief

Sfinancial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)

any subcontractor listed in the bid or contract; and (5) any political committee sponsored or com‘rolled by the contractor. Use
additional pages as necessary.

Sole Board Director: John Poulos

CEO: John Poulos

CFO: Ian Macvicar

COO: N/A '

‘Dominion Voting Systems, Inc. is a wholly owned subsidiary of Dominion Voting System Corporatlon

Contractor address:
1201 18% St, Suite 210, Denver CO 80202

Date that contract was approved: Amount of contracts: $ $3,645,900
(By the SF Board of Supervisors) : '

Describe the nature of the contract that was approved:
Election System licensing, warranty and support services.

Comments:

This contract was approved by (check applicable):
Othe City elective officer(s) identified on this form

M a board on which the City elective officer(s) serves: San Francisco Board of Supervisors
Print Name of Board

[0 the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority

Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Board

Filer Information (Please print clearly )

Name of filer: - Contact telephone number:
Angela Calvillo, Clerk of the Board (415)554-5184

Address: o 7 E-mail:

City Hall, Room 244, 1 Dr. Carlton B. Goodlett P1., San Francisco, CA 94102 | Board.of.Supervisors@sfgov.org

Signature of City Elective Officer (if submitted by City elective officer) ‘ Date Signed

Signature of Board Secretary or Clerk (if submitted by Bdard Secretary or Clerk) Date Signed
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