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FILE Nb. 131083 ORDINANCE NO.

[Accept and Expend Private Grant - Mission Bay South Plan First Source Hiring
Program, and Amendment to the Annual Salary Ordinance - FYs 2013-2014 and
2014-2015 - $500,000]

Ordinance retroacﬁvely authorizing the Office of Economic and Workforce
Development (OEWD) to accept and expend a grant in the amount of $500,000
from FOCIL-MB for the Mission Bay South Plan First Source Hiring Program,
and amending Ordinance No. 160-13 (An‘nual Salary Ordinance, FYs 2013-2014
and FY2014-2015) to reflect addition of two Cléss 9704 Employment and
Training Specialists Ill positions (1.00 FTE) and one Class 2992 Contract
Compliance Officer I position (0.50 FTE) in the Office of Economic and

Workforce Development for the period of October 1, 2013, to June 30, 2016.

NOTE: Additions are single-underline italics Times New Roman;
deletions are stx tali ; .
Board amendment additions are double underlined.

Board amendment deletions are strikethreugh-normal.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Findings

(@  On November 16,. 1998, the former Redevelopment Agency of the City
and County of San Francisco entered into the Mission Bay South Owner Participation
Agreement (“South OPA”) with the Catellus Development Corporation (CDC). The
South OPA amended The Mission Bay South Redevelopment Plan (Ordinance No.
335-98)._:The Plan provides for the redevelopment, rehabilitation, and revitalization of
the area generally bounded by Seventh Street, Mariposa Street, relocated Terry
Francois Boulevard and China Basin Channel and containing approximately two

hundred thirty eight (238) acres of land.

Mayor Lee

BOARD OF SUPERVISORS
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(b)  The South OPA established the First Source Hiring Fund to enable the

I City to prepare economically disadvantaged individuals for the entry level positions

created within the South Plan Area. CDC agreed to provide one and one-half million
dollars ($1,500,000) into the First Source .Hin'ng Fund to be used for the purposes of
job training, referral, and other activities of the citywide First Source Hiring Program

as determined by the City.

(¢)  In November 2004, FOCIL-MB purchased the land and developmeht
rights from CDC to become the Master Developer of the Mission Bay South
Redevelopment Plan. \ 4

(d)  The funds are to be contributed by FOCIL-MB in three increments of
five hundred thousand dollars ($500,000) upon completion of each project that brings
the total combined, cumulative development of Commercial Industrial, Retail, Hotel
uses, as defined in the Mission Bay South Rédevelopment Plan, to one million, two
million, and three million leasable square feet, respectively.

(e)  On September 9, 2013, the Office of Economic and Workforce
Developmént received the first instaliment of $500,000.

Section 2. Authorization to accept and expend grant funds.

(@) The Board of Supervisors hereby authorizes the Office of Economic and
Workforce Development to retroactively accept and expend, on behalf of the City and
County of San Frahcisco, First Source Funds in the amount of $500,000 for the
purpose of providing job training and referral services to prepare econo'mically
disadvantaged San Francisco residents for entry level position.s within the South Plan
Area. | |

(b) The grant includes a budget for indirect coéts of $122,100 (32.31%).

Office of Economic and Workforce Development
" BOARD OF SUPERVISORS
Page 2
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Section 3. Grant funded positions; Amendment to FY 2013-14 and FY 2014-
2015 Annual Salary Ordinance.

The hereinafter designated sections and items of Ordinance No. 160-13
(Annual Saléry Ordinance, FY 2013-2014 and FY 2014-2015) are hereby amended to
add three (3)lpositions (1.5 FTE) in the Office of Economic and Workforce

Development, and shall read as follows:

Department: - ECN Economic and Workforce Development (21)

Program: BL1 Workforce Training
Subfund: 2S-CDB-GNC
Index Code: ECNWDMBFS
Amendment: # of Pos. Class and ltem No. Cdmpensation Schedule

Add 0.5 FTE 9704 Employment and Training }Spec-:ialist Il $2,483 B $3,.018
Add 0.5 FTE 9704 Employment and Training Specialist Ill  $2,483 B $3.018
Add O05FTE 2992 Contract Compliance Officer | $2,969 B $3,608

Office of Economic and Workforce Development
BOARD OF SUPERVISORS
Page 3
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APPROVED AS TO FORM:

APPROVED AS TO CLASSIFICATION

DEPARTMENT OF HUMAN RESOURCES

oy V[WWEW By}ukgz. M”ZB

Virginia Dario Elizondo Micki Callahan

Deputy City Attorney

APPROVED: (ﬂf& é@\’e/

Sp¥" Edwin M. Lee

Mayor

- APPROVED: W
—

Ben Rosenfield

Cagntroller

- Recommended:

'
—
Todd Rufo, Direct@—\--

Office of Economic and Workforce Development

Office of Economic and Workforce Development
BOARD OF SUPERVISORS
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TO: Angela Calvillo, Clerk of the Board of Supervisors

FROM: Pat Mulligan, CityBuild Director

Office of Economic and Workforce Development
DATE: ~ October 29, 2013
SUBJECT: Accept and Expend Ordinance for Private Grant

GRANT TITLE: First Source Hiring Grant, Mission Bay South

Attache‘d. please find the original and 4 copies of each of the following:

_X_ Proposed grant ordinance; original signed by Department, Mayor, Controller
_X_ Grant information form, including disébility checklist

_X_ Grant budget

__Grant application

_X_ Letter of Intent or grant award letter from funding agency

____Ethics Form 126 (if applicable)
Special Timeline Requirements:

Departmental representative to receive a copy of the _adopted ordinance:
Name; | Phone:
Interoffice Mail Address: City Hall Room 448

Certified copy required Yes [] ' - No[X

‘(Note: certified copies have the seal of the City/County affixed and are occasionally required by
funding agencies. In most cases ordinary copies without the seatl are sufficient).
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File Number:
(Provided by Clerk of Board of Supervisors)

Grant Ordinance Information Form
(Effective May 2011)

Purpose: Accompanies proposed Board of Supervisors ordinances authorizing a Department to accept and
expend grant funds.

The following describes the grant referred to in the accompanying ordinance:

—

. Grant Title: First Source Hiring Program Grant

2. Department: Office of Economic and Workforce Development
3. Contact Person: Pat Mulligan Telephone: (415)‘701-4859
4. Grant Approval Status (éhecﬁk one):

[x] Approved by funding -agency - 11 Not yet approved
5. Amount of Grant Funding Approved or Applied for: $500,000

6a. Matching Funds Required: None
b. Source(s) of matching funds (if applicable): NA

7a. Grant Source Agency: Catellus Development Corporation
b. Grant Pass-Through Agency (if applicable): NA

8. Proposed Grant Project Summary: The First Source Hiring Program will prepare economically
disadvantaged San Francisco residents for entry level position created by Mission Bay South Redevelopmei

9. Grant Project Schedule, as allowed in approval documents, or as proposed:

Start-Date: 10/1/13 End-Date: 6/30/16 (or until funds exhausted)
There are no time restrictions with this grant. Funds are contributed when deVeIopment goals measured by
leasable square feet are met. The first goal of 1 million leasable square feet has been met and the first
$500,000 thousand was contributed.

10. Number of new positions created and funded: 3

11. Explain the disposition of employees once the grant ends? Employees will be separated when grant terr
expires.

12a. Amou.nt budgeted for contractual services: None
b. Will contractual services be put out to bid? N/A

c. If so, will contract services help to further the goals of the Department s Local Business Enterprise (LBl
requirements? N/A

d. Is this likely to be a one-time or ongoing request for contracting out? N/A

529



13a. Does the budget includé indirect costs? [x] Yes [INo

b1. If yes, how much? $122,100 ,
b2. How was the amount calculated? Department Approved Indirect Cost Rate

. If no, why are indirect costs not included? |
[ ] Not allowed by granting agency . [ 1 To maximize use of grant funds on direct services
[ ] Other (please explain):

c2. If no indirect costs are included, what would have been the indirect costs?

14. Any other significant grant requirements or comments:

**Disability Access Checklist***

15. This Grant is intended for activities at (check all that apply):

[x ] Existing Site(s) [x ] Existing Structure(s) - [x ] Existing Program(s) or Service(s)
[ ] Rehabilitated Site(s) [ ] Rehabilitated Structure(s) ~ [x1New Program(s) or Service(s)
[ 1 New Site(s) [ ] New Structure(s)

16. The Departmental ADA Coordinator or the Mayor’s Office on Disability have reviewed the proposal and
concluded that the project as proposed will be in compliance with the Americans with Disabilities Act and all
other Federal, State and local access laws and regulations and will allow the full inclusion: of persons with
disabilities, or will require unreasonable hardship exceptions, as described in the comments section:

e

Comments:
Departmental ADA Coordinator or Mayor’s Office of Disability Reviewer:

Eugene T. Flannery
(Name)

Environmental Compliance Manager/ADA Coordinator

Date Reviewed: /o = ‘7 —1 3
. (Signaturg\Required)

Overall Department Head or Designee Approval:

Rhonda Simmons
(Name)

Workforce Development Director
(Title)

g i
Date Reviewed: [ © / 3D[ i3 Eﬁ\(ﬂt«& f'(/ S/waa/\-

(Signature Required)
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Mission Bay.South First Source Funds

Grant Code: MEMBFS-14

 [Index Code: ECNWDMBFS

Subobject |Title Amount
00101 Salaries 264,530
01301 Fringe 113,370
02019 |Overhead 122,100
Total

500,000
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Approval Resolutions for the Mission Bay South Qwner Participation Agreement are as follows:

San Francisco Redevelopment Comfnission Resolution 193-98, at Tab 29 of Volume Seven

533



P ‘
R DEp 03
CONFORMED COPY ot docs.ment rseorded on

WHEN RECORDED RETURN TO . xhe original
b . AN FRA ,
San Fritncisao Redevelopment Agency NCISCO ASSESSOR RECCRDER e ‘Al
778 Golden Gate Avenue A it
San Francisco, CA 94102 -

~Attentipn: Development Services

. MISSION BAY SOUTH OWNER PARTICIPATION AGREEMENT

By and Setween the Redevelopment Agency
of the City and County of San Francisco

OUPLICATE

and

Catellus Development Corporation

. e e o ¢ et

ey O 01%3‘?;&

o -,
Decetier 03, 198 -—- Pxﬂ 5.' 38

San Francisco Co: Assessor-keconder
Joris K. Wara, ﬁossssnr—f‘ecsrjer

r f‘ ‘i{'\"‘i‘ r-
et 10 L4 7750

Aooiunt Iwumbel 7
SFCC Redeveloemorit ﬂ,aw

[ Freg Issue :'. ) :
DoToted e L iu o .00

f Anount Tenﬁered ' 50133

; f‘uu(“JE ‘...-..;...’ ..... _“;5—5“3

[

o&dheRA1

- 534



RECORDING REQUESTED BY AND
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San Francisco Redevelopment Agency
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San Francisco, CA 94102

Attention: Development Services
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and

Catellus Development Corporaﬁon
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MISSION BAY SOUTH OWNER PARTICIPATION AGREEMENT

This Mission Bay South Owner Participation Agreement (“South OPA™) is entered into
as of the 16™ day of November, 1998, between the Redevelopment Agency of the City and B
County of San Francisco, a public body, corporate and politic of the State of California (together
with any successor public agency designated by or pursuant to law the “Agency”), and Catellus
Development Corporation, a Delaware corporation (the “Owner™). All initially capitalized temms
in this South OPA are defined in Asticle 1 or have the meanings given when first defined.

RECITALS

In accordance with the Community Redevelopment Law of California (Health & Safety
Code Section 33000 et seq.), the City and County of San Francisco (the “City™), acting through
its Board of Supervisors, has approved a Redevelopment Plan for the Mission Bay South
Redevelopment Project by Ordinance No. 335-98 adopted on November 2, 1998. The
Redevelopment Plan, as it may be amended subject to the provisions of this South OPA, is
referred to as the “Mission Bay South Redevelopment Plan.” In cooperation with the City
pursuant to the Interagency Cooperation Agreement of even date herewith, the Agency isin ti
process of implementing the Mission Bay South Redevelopment Plan. The Mission Bay South

Redevelopment Plan was recorded on , 1998 as Document No. in the
- Official Records of the City. '
A.  The Mission Bay South Redevelopment Plan provides for the

redevelopment, rehabilitation and revitalization of the area generally bounded by Seventh Street,

Mariposa Street, relocated Terry Frangois Boulevard and China Basin Channel and containing
approximately two hundred thirty-eight (238) acres of land, as shown on the Land Use Plan and
more particularly described in the Legal Description attached to this South OPA as Attachment £
(the “South Plan Area™).

B. The Mission Bay South Redevelopment Plan describes a mixed-use
development on Owner’s and Agency’s property of up to approximately three thousand (3,000)
units of housing, including approximately one thousand nine hundred (1,900) market-rate units
and approximately one thousand one hundred (1,100) Affordable Housing Units, approximately
up to two hundred sixty thousand (260,000) Leasable square feet of retail, commercial and
entertainment uses, approximately up to five million (5,000,000) Leasable square feet of
commercial industrial uses (including office, research and development and light manufacturing
a five hundred (500) room hotel and parking and loading uses, all as more particularly described
in the Scope of Development attached to this South OPA. The South Plan Area also includes
over forty-three (43) acres of public open space, an approximately forty-three (43) acre campus
site for the University of California, San Francisco (“UCSF”), including approximately two
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million six hundred fifty. thousand (2,650,000) square feet of UCSF facilities (“UCSF Campus”),
and other uses on property owned by others.

C. In accordance with the terms and conditions of this South OPA, the Owner
will develop the Improvements in the South Plan Area in Major Phases. Each of the Major
Phases will contain subphases, including individual building Projects. The Owner will have the
flexibility to determine the number and size of the Major Phases and subphases in order to
respond to market conditions and available financing. This South OPA sets forth phasing
principles that will govern the Owner’s development in the South Plan Area, including, without
limitation, linkages relating to Owner’s delivery to the Agency of the Agency Affordable
Housing Parcels, open space and Infrastructure requirements.

D. As set forth in the Housing Program, the Owner will donate at no cost to
the Agency approximately twelve and two-tenths (12.2) acres of land suitable for development of
Affordable Housing Units by Qualified Housing Developers and the Agency will oversee
development of up to one thousand one hundred (1,100) Affordable Housing Units out of the up
to approxunately three thousand (3,000) units of housing that may be constructed on Owner and
Agengcy sites in the South Plan Area. The delivery of Agency Affordable Housing Parcels to the
Agency is linked to the rate at which Owner develops market rate housing or commercial space.

- E. The Agency Affordable Housing Parcels are distributed throughout the
residential districts of the South Plan Area. The Owner is responsible for providing
Infrastructure to the Affordable Housing Parcels and remediating such sites in accordance with
the provisions of this South OPA. To facilitate the development of the Agency Affordable
Housing Units on the Affordable Housing Parcels contributed to the Agency, the Owner will
establish a revolving loan fund of Five Hundred 'Ihousand Dollars ($500,000) to provide pre-
deve}opment funding.

F. Approximately twenty percent (20%) of the total tax increment generated
by development in the South Plan Area will be used for the development of Affordable Housing
Units on the Agency Affordable Housing Parcels contributed to the Agency in the South Plan
Area, as further provided in the Financing Plan.

G. As provided in the Infrastructure Plan, in connection with the Owner’s
development within the South Plan Area, the Owner will construct approximately thirty-five (35)
acres of public open space. The public open space will include major public parks and recreation
areas in the retail, commercial and residential areas, as well as other open space. In addition,
approximately two (2) acres of open space will be created east of a relocated Terry Francois
Boulevard. Also, at least eight (8) acres of publicly accessible open space will be provided
within the UCSF Campus Site, which will also include a 0.7 acre elementary and secondary
school site and a one and half (1.5) acre public school play yard. As provided in this South OPA,
the Owner shall remediate the Open Space Parcels in accordance with the provisions of this
South OPA. In addition, as provided herein, the Owner shall pay for the maintenance of the open
space through special taxes or bonds secured by special taxes levied on the Owner s property as
more particularly provided in the Financing Plan.
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H Owner will also donate approximately one and twenty-seven one-
hundredths (1.27) acres of land to the City to augment the existing fire station foranew o
combined police and fire facility. Owner will also provide through the CFD up to three million
nine hundred thousand dollars ($3,900,000) to construct a combined police and fire station as
provided in this South OPA.

L Subject to the terms and conditions set forth in this South OPA, the Owner
will develop the Infrastructure directly related to each of the Major Phases in accordance with the
incremental build-out of each Project. In connection with such development, and as an essential
condition of the Owner’s obligations under this South OPA, the Agency will fund, repay or
reimburse the Owner for the direct and indirect costs of constructing the Infrastructure through
(i) special taxes or bonds secured by special taxes levied on the Owner’s property under the
Communities Faciliies District, (it) payment of net available property tax increment generated
within the South Plan Area or tax allocation bonds issued secured by such increment, or (iii) a
combination of the foregoing. No tax increment nor proceeds from any tax allocation bonds will
be made available to the Owner for the Project beyond the Net Available Increment generated
from development within the South Plan Area. In this way, no tax increment will be drawn for
development by the Owner in the South Plan Area from other redevelopment project areas in
accordance with this South OPA. All tax increment generated in the South Plan Area will, to the
extent legally permissible, remain within the South Plan Area for development of affordable
housing, Open Space Parcels and Infrastructure in accordance with this South OPA, except to the
extent excess increment may be utilized in the North Plan Area for the development of Agency
Sponsored Affordable Housing Units as provided in the Financing Plan..

L ' The Owner will establish an equal opportunity program, a first source
hiring program for qualified economically disadvantaged individuals, and an economic
development program, all as more particularly set forth in the attached Programin =
Diversity/Econemic Development Program, including payment of the amount of One Million
Five Hundred Thousand Dollars ($1,500,000) into a City fund to assist in job training, job
referral and administration of the City’s first source hiring program.

K In furtherance of the Mission Bay South Redevelopment Plan, the Agency
caused a Declaration of Restrictions affecting all of the South Plan Area to be recorded in the
Office of the Recorder of the City and County of San Francisco, State of California, at page
as Document No. on and the Agency has approved, by
Resolution No. 191-98 on September 17, 1998 the Mission Bay South Design for Development
(“Design for Development™).

L. The development proposed pursuant to this South OPA and the fulfillment
generally of this South OPA are: (i) in the best interest of the City and the health, safety, morals
- and welfare of its residents; (ii) in accordance with the public purposes and provisions of '
applicable Federal, state and local laws and requuements and (iii) consistent with, in furtherance
of, and necessary to, the effectuation of the Mission Bay South Redevelopment Plan and Design
for Development. - ‘

Page 3 |
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In order to further effectuate the foregoing program of development conternplated by the
Mission Bay South Redevelopment Plan, and for good and valuable consideration the amount
and sufficiency of which is hereby acknowledged, the parties have entered into this South OPA
to memorialize their understandings and commitments concerning the matters generally
described above. '

NOW, THEREFORE, the Agency and the Owner agree as follows:
L Definitions |

The following terms have the meanings and content set forth in this Article 1, wherever
used in this South OPA.

1.1.  Abandon(s) means the period during which no work is performed in the
South Plan Area. As used herein, “work” includes Owner’s (1) performance of substantial
physical construction of Improvements; (ii) expenditure of a substantial sum of money for design
activity within a reasonable period of time; or (iif) diligent efforts, including the expenditure of a
substantial sum of money, to obtain or actually obtaining approval(s) necessary to Commence
Construction for Improvements. ' '

1.2.  Acquisition Agreement has the meaning set forth in the Financing Plan.
1.3.  Additional Pavments has the meaning set forth in the Financing Plan.

_ , 1.4. Advance Deliverv Affordable Housing Parcels has the meaning set forth in
the Housing Program. '

- 1.5.  Affiliate means a Person in which the Owner directly or indirectly owns
and controls (i) twenty-five percent (25%) or more (or if such Person is not publicly traded fifty
percent (50%) or more) of each class of equity interests (including rights to acquire such
interests), or (ii) twenty-five percent (25%) or more (or if such Person is not publicly traded fifty
percent (50%) or more) of each class of interests that have a right to nominate, vote for or
otherwise select the members of the board or other governing body that directs or causes the
direction of substantiaily all of the management and policies of that Person.

1.6. Affordable Housing Units has the meaning set forth in the Housing
Program. ‘

1.7.  Agency has the meaning set forth in the opening paragraph of this South
OPA. '

1.8.  Agency Affordable Housing Parcel has the mcaning‘set forth in the
Housing Program. ' :

1.9.  Agencv Affordable Housing Unit Projects has the meaning set forth in the

Housing Program.
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1.10. Agency Costs means the reasonable costs and expenses actually incurred
and paid by the Agency not inconsistent with the purposes of this South OPA, including
reasonable costs and fees of third-party professionals necessary for the Agency to perform its
duties hereunder, costs incurred and paid by the Agency to City Agencies (excluding costs
included in any City permit application or processing fees paid directly by Owner to City)
excluding therefrom (i) general and administrative costs or overhead of the Agency except for
costs directly attributable to staff time allocable to implementation of the development
contemplated hereunder, (i) any costs incurred prior to the Effective Date of this South OPA,
(i1i) fees or costs incurred in connection with an amendment of the Mission Bay South -

' Redevelopment Plan or Plan Documents not consented to by Owner in accordance with this
South OPA, and (iv) litigation costs otherwise potentially recoverable pursuant to Section 19.6
hereof. :

1.11. Agency Lease has the meaning set forth in the Land Transfer Agreements.

1.12. Agency Property means any real property within the South Plan Area
owned, leased or controlled by Agency.

1.13. Area Median Income means the median household income for a household
residing in the City as determined pu.rsuant to Section 50093 of the California Health and Safety
Code.

1.14. Assumption Agreement means an agreement in recordable form
reasonably satisfactory to Agency, duly executed by Owner and the Transferee that describes
(1) the portions of the Scuth Plan Area being Transferred, (ii) the obligations of Owner that the
Transferee assumes, (iii) the obligations from which Owner will be released consistent with this
South OPA, and (iv) the Transferee’s acknowledgement that the Transferee has reviewed and
agrees to be bound by this South OPA and all conditions and restrictions applicable to the
Transferred Property. , j

1.15. Building Permit means a building or site permit issued by the Central
Permit Bureau of the City which will allow the Owner to Commence Constmctlon of a Project
pursuant to this South OPA.

1.16. Certificate of Completion has the meaning set forth in Section 3.6.

1.17.  Certificate of Occupancy means an instrument issued by the City
Department of Building Inspection certifying that a Residential Unit or non-residential Project is
fit for occupancy or use pursuant to the San Francisco Building Code.

1.18. City means the City and County of San Francisco.

1.19. cm Agency/Citv Agencies has the meaning set forth in the Mission Bay
South Redevelopment Plan.
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1.20. Commence Construction means groundbreaking in connection with the
commencement of physical construction of the Improvements.

1.21. CFD has the meaning set forth in the Financing Plan.

1.22. Complete Construction means (i} with respect to Residential Units within
a Residential Project, the issuance of a final Certificate of Occupancy for such development, and
with respect to a non-residential Project, the issuance of a temporary certificate of occupancy and
(ii) as to either, the delivery of an Architect’s certificate from the Owner’s architect in the form
of Attachment J. :

1.23. Conflicting Law means applicable state or federal laws and any rules,
regulations, orders, executive mandate or any state or federal court decision thereunder (or any
approvals permits, authorizations or conditions thereto) which precludes or substantially
increases the cost of performance of or compliance with any provision of this South OPA by
either Owner or Agency.

1.24. Construction Documents mean Final Construction Documents and the
applicable Design Documents.

. 1.25. Declaration of Restrictions is the ddcu.ment described in Recital K.

1.26. Design for Develogmer;t means the document described in Recital L and
includes any amendments to said document.

1.27. Design Documents means Concept Plans, Basic Concept Des1gn
Documents, Schematic Design Documents, and Design Development Documents, all of which
have the meanings set forth in the Design Review and Document Approval Procedure, and
specifically excludes any contracts between the Owner and any contractor, subcontractor
architect, engineer, consultant or Mortgagee.

1.28. Design Review and Document Approval Procedure is attached hereto as
Attachment G. '

1.29. Development Fees or Exactions has the meaning set forth in the M1551on
Bay South Redevelopment Plan.

1.30. ENR Index means the Engineering News Record Building Cost Index for
San Francisco as of the date of publication most immediately preceding the date of calculation,
provided that if no such index is published during the twelve (12) month period immediately
preceding the date of the calculation, the pames shall select a similar index on which to make the
calculation. .

1.31. Effective Date means the later of (1) the date upon which the Mission Bay
South Redevelopment Plan becomes effective or (ii) the Effective Date of the Interagency
Cooperation Agreement (as therein defined).
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1.32. Final Construction Documents has the meaning set forth in the Design
Review and Document Approval Procedure.

1.33. Financing Plan is attached hereto as Attachment E.
1.34. For Sale has the meaning set forth in the Housing Program.

1.35. Foreclosed Property has the meaning set forth in Section 13.5.

1.36. . Hazardous Substance(s) has the meaning set forth in the South
Environmental Investigation and Response Program.

1.37. Housing Increment has the meaning set forth in the Financing Plan.

1.38. Housing Program is attached hereto as Attachment C.

1.39. Improvements means buildings, structures, Infrastructure and other work
of improvement described in the Financing Plan, Infrastructure Plan or Scope of Development to
be constructed in or for the benefit of the South Plan Area.

_ 1.40. Infrastructure means those items identified in the Infrastructure Plan
including open space (including, among other items, park improvements and restrooms),
Required Infrastructure Lands, streets (including freeway ramps or other demolition), rail, sewer
and storm drainage systems, water systems, street improvements, traffic signal systems, dry
utilities and other improvements any of which are to be constructed in or for the benefit of the
South Plan Area or any other matters described in the Infrastructure Plan.

1.41. Infrastructure Plan means the document attached hereto as Aﬁachment D
" as it may be amended from time to time.

1.42. Interagency Cooperation Agreement is described in Rec1tal A and attached
hereto for convenience only.

1.43. Land Transfer Agreements mean those certain agreements between
Catellus Development Corporation, the City, the Port and the State Lands Commission, as
applicable, generally referred to as the Amended and Restated City Land Transfer Agreement,
Amended and Restated Port Land Transfer Agreement and Amended and Restated Agreement
Concerning the Public Trust.

1.43A Land Use Plan and Legal Description has the meaning set forth in Recital
A, '

1.44. Leasable means “Floor Rentable Area,” as defined and calculated in the
- 1996 Building Owners and Managers Association International pubhcatzon “Standard Method
For Measuring Floor Area in Office Buildings.”

1.45. Losses has the meaning set forth in Section 15.1.
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1.46. Major Phase means a development segment comprising one or more of the
numbered parcels or portions of parcels included with a numbered parcel (or a remainder parcel
if so approved by Agency pursuant to the Design Review and Document Approval Procedure)
shown on the Land Use Plan containing one or more Projects. :

1.47. Material Breach means a default or breach by either party that materially
affects the other party’s ability to timely proceed without substantially increased costs including
Agency failure to utilize the Net Available Increment to pay for Infrastructure in accordance with
the Financing Plan. ’

1.48. Memorandum of Option has the meaning set forth in the Hoﬁsing
Program.

1.49. Miésion“Bav South Redevelopment Plan means the document described in
Recital A and includes any amendments to said document.

1.50. Mortgage means any mortgage, deed of trust, financing lease, indenture,
trust agreement, reimbursement agreement, certificate of participation, collateral assignment or
other agreement or instrument (including without limitation any derivative agreement, swap,
hedge, forward purchase or other instrument relating to any of the foregoing) creating or
evidencing a security interest in, encumbrance upon, securitization of or lien against (a) the
Scouth Plan Area or any portion thereof or interest therein, (b) this South OPA or any interest
therein, {c) any ownership interest in or security of the Owner or (d) any income, rentals,
revenue, profits or other proceeds derived from the Owner’s ownership, operation, leasing or sale
of the real property in South Plan Area or the Improvements or any portion thereof or interest -
therein, whether as security for the repayment of a loan or the performance of an obligation or as
the creation of fractional undivided interests which are sold or pledged, directly or indirectly, or
which are negatively pledged, in order to finance or refinance, directly or indirectly, any costs of
the Owner incurred in connection with the Owner’s obligations under this South OPA.

' 1.51. Mortgagee means the holder of a Mortgage or of any beneficial interest
therein, and shall include any insurer or guarantor of a Mortgage, or of any obligation or
condition secured by such Mortgage. The Mortgagee shall also include a Person holding an
interest in a Mortgage by way of collateral assignment securing the performance of an obligation
of the holder of such Mortgage, to the extent provided in such collateral assignment.

1.52. Net Available Increment has the meaning set forth in the Financing Plan.

1.53. Net Worth means net Worﬂg calculated in accordance with generally
accepted accounting principles, plus the difference between (a) the fair market value of any real
estate owned and (b) the book value of any real estate owned less accumulated depreciation
thereon.

1.53A North Plan Area means the area within the Mission Bay North
Redevelopment Plan.
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1.54. Open Space Parcels means those parcels or portions thereof designated for
use as parks, plazas or other public open space in the Mission Bay South Redevelopment Plan.

1.55. Qwner means Catellus Development Corporation, a Delaware corporation,
and its Transferees as permitted under this South OPA, except as otherwise provided in
Section 3.9, Section 5.3, Article 6, Article 10, Section 12.2 and the Program in
Diversity/Economic Development Program. ‘

1.56. Owner Improvements means Improvements constructed in the South Plan
Area by the Owner. :

'1.56A Permit to Enter is attached hereto as Attachment F.

1.57. Person means any natural person, corporation, firm, partnership,
association, joint venture, governmental or political subdivision or agency or any similar entity.

1.58. Plan Documents means those documents S0 defmed in the M1ssxon Bay
South Redevelopment Plan.

1.59. Police/Fire Construction Contribution has the meaning set forth in

Section 4.4.
- 1.60.  Port means City acting by and through its Port Commission.

1.61. Program in Diversitv/Economic Development’?rogram. Mission Bay
South ‘is attached hereto as Attachment H.

1.62. Project means an individual building and the related Improvements
ant1c1pated to be constructed in connection therewith pursuant to the Infrastructure Plan and
Scope of Development. -

1.63. Qualified Housing Developer means non-profit organizations (including
(i) governmental or quasi-governmental agencies or (ii) to the extent required to permit tax credit
or similar financings, a limited partnership of which one of the general partners is a non-profit
organization and the limited partnership’s governing documents provide that the activities and
purposes of the partmership are primarily to construct, develop, own, manage and operate
Affordable Housing Units substantially in furtherance of the non-profit general partner
organization’s purposes and only incidentally to further the for-profit purposes of the for-profit -
partners, including providing for a reasonable rate of return) with the financial capacity and
experience and a proven history of developing Affordable Housing Units consistent with the
character and quality of the South Plan Area Residential Projects, the Mission Bay South
Redevelopment Plan, Design for Development and Scope of Development.

1.64. Redevelopment Requirements means (i) the Mission Bay South
Redevelopment Plan, (ii) the Scope of Development and any amendments thereto, (iii) the
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Design for Development, and (iv) those elements of the Construction Documents for which
approval is required pursuant to the Design Review and Document Approval Procedure.

1.65. Rental or For-Rent has the meaning set forth in the Housing Program.

1.66. Regquired Infrastructure Lands has the meaning set forth in Section 5.4.

1.67. Residential Project means a Project containing Residential Units and may
also contain other uses permitted under the Mission Bay South Redevelopment Plan.

1.68. Residential Unit means a dwelling unit as defined in the Mission Bay
South Redevelopment Plan.

1..69 . Scope of Development is attached hereto as Attachment B.

-1.706. Intentionally Omitted.

1.71. South Environmental Investi gatmn and Response Pro& is aftached
hereto as Attachment K.

1.72. South QPA means this Mission Bay South Owner Participation
Agreement, its Attachments and any amendments thereto.

1.73. South Plan Area has the meaning set forth in Recital B.

1.74. Tax Allocation Agreement is attached hereto for convenience only.

1.75. Transfer means to sell, assign, convey, lease, sublease, Mortgage,
hypothecate or otherwise alienate, excluding therefrom any grant of occupancy rights for
permanent improvements such as space leases or granted in connection with existing
mprovements within the South Plan Area.

-1.76. Transferred Property has the meaning set forth in Section 14 1.

1.77. Transferee means the Person to whom a Traz;sfer 1s made.

1.78. Transferor means the Person who effects a Transfer pursuant to this South
OPA. ‘

1.79. UCSF Campus has the meaning set forth in Recital B.

1.80. Unavoidable Delay means a delay in the performance of any term or
condition of this South OPA that is caused by strikes or other labor disputes, acts of Ged,
shortage of or inability to obtain labor or materials, damage to works in progress by any casualty,
except to the extent caused by the negligence of the Person claiming the benefit of the
Unavoidable Delay, lawsuits brought by plaintiffs unaffiliated with the Person claiming the
benefit of Unavoidable Delay, restrictions imposed or mandated by governmental or quasi-
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governmental entities (other than the party claiming the unavoidable delay or delays by City
Agencies) in issuing requisite approvals or consents, enemy action, civil commotion, fire, flood,
earthquake or any other unforeseeable event beyond the reasonable control of a Person.

2. Term Of Agreement
The term of this South OPA shall commence upon the Effective Date and continue until
the earlier of (f) expiration of the Mission Bay South Redevelopment Plan or (ii) its termination

pursuant to Article 12.

3. The Owner’s Development Of South Plan Area

3.1.  Genersal Phasing Concept. Subject to the provisions of this South OPA,
the Owner’s construction of the Improvements described in the Scope of Development in the
South Plan Area will be in Major Phases, in such order (including concurrently) as the Owner
deems appropriate. Subject only to the Housing Program and Infrastructure Plan, the Owner
shall determine in its sole and absolute discretion the area to be developed in each Major Phase,
the sequence and mix of commercial and residential development within each Major Phase and
within the South Plan Area and the individual Projects within each Major Phase, including the
mix of Rental and For-Sale Residential Units.

3.2.  Land Uses within South Plan Area. The Owner’s development of each
Major Phase and each Project within a Major Phase shall be in accordance with the
Redevelopment Requirements and will be designed, reviewed, constructed and completed
pursuant to this South OPA and encompass the following development program:

(a} The Owner may develop in the Major Phases up to one thousand
nine hundred (1,900) market-rate Residential Units within the South Plan Area, plus parking and
loading. In connection with the Owner’s development of Residential Units, the Owner shall
deliver Agency Affordable Housing Parcels to the Agency in accordance with the Housing

Program.

: (b)  The Owner may develop up to approximately two hundred and
tmrty thousand (230,000) square feet of Leasable area of city serving retail, local serving retail
and entertainment retail uses, a five hundred (500) guest room hotel (and associated uses) and
five million (5,000,000) Leasable square feet of commercial industrial uses plus parking and
loading uses associated with all development within the Major Phases. If applicable in
connection with commercial development, the Owner shall deliver Advance Delivery Affordable
Housing Parcels fo the Agency in accordance with the Housing Program. '

(c) Infrastructure for the South Plan Area shall be constructed pursuant
to the Infrastructure Plan attached hereto as Attachment D and ﬁnanced as provided for in the
Financing Plan attached hereto as Attachment E.

3.3.  Commencement of the Owner’s Development. The Owner shall
Commence Construction of the Owner Improvements within a Major Phase not later than the
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tenth (10th) anniversary of the Effective Date of this South OPA. In addition to any other
extension permitted hereunder, the ten (10) year period within which the Owner shall Commence
Construction shall be extended for a period equal to the period of any default by the Agency of

- any of its obligations herein. Failure by the Owner to so commence shall not be a default under
this South OPA, but shall give rise to the Agency’s right to terminate pursuant to Article 12
hereof.

3.4. Conditions to the Owner’s Obligations. Subject to the provisions of
Sections 3.4.2 and 3.4.3 of this South OPA, the following are conditions precedent to the
‘Owner’s obligations with respect to the Agency Affordable Housing Parcels set forth in the
Housing Program except to the extent expressly waived by the Owner:

(a) As a condition to such obhgatxons arising in all of the Maj or
Phases, prior to November 1, 1999, in accordance with the Land Transfer Agreements the Initial
Closing (as therein defined) shall have occurred.

(b):  Asacondition to such obligations arising in any Major Phase
which requires an existing public street to be vacated as contemplated by the Land Transfer
Agreements, the City shall have finally approved the vacation of such street consistent with the
Land Transfer Agreements, provided that Owner shall have cooperated with City in the street
vacation proceeding as provided in the Land Transfer Agreements.

(©) As a condition to such obligations arising inthe first Major Phase,
prior to January 1, 2000 the Agency shall have formed the CFD (or similar financing device as
contemplated by the Financing Plan) in accordance with the Financing Plan; provided Owner
shall have reasonably cooperated with City in the formation of the CFD as contemplated in the
Financing Plan. ' .

(d)  Asacondition to such obligations arising in a Major Phase in
which rail franchises or facilities exist, relocation of such rail facilities and termination of the
applicable rail franchises shall have been authorized by all regulatory entities, including City or
any City Agency having jurisdiction over same.

(e) Asa condmon to such obligations arising in each Major Phase or

Project, the Agency, or any City Agency, as applicable, shall not be in Material Breach
(following expiration of any notice and cure periods) of any obligations hereunider or under the
Mission Bay South Redevelopment Plan, Plan Documents or the Interagency Cooperation
Agreement required to be performed on each of their parts relating to such Project or Major
Phase; provided, however, that following conveyance of an Agency Affordable Housing Parcel,
- the Owner's obligations as to such Agency Affordable Housing Parcels under the Environmental
~ Investigation and Response Program or Infrastructure Plan shall only be relieved if Agency or

- City Agency, as applicable, shall have acted in bad faith in addition to being in Material Breach.

63) Provided that Owner shall have timely applied for and diligently
pursued all such approvals, as to any Major Phase or Project to which such obligations relate, the
Agency, City and all City Agencies, as applicable, shall have finally granted all approvals,
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entitlements, permits or agreements including, without limitation, those required in connection
with the Mission Bay Subdivision Code and Mission Bay Subdivision Regulations required to
Commence or Complete Construction of the Improvements, as applicable, for each Projectin
each Major Phase and have charged no Development Fees or Exactions, nor imposed obligations
procedures or requirements which are inconsistent with or in addition to those set forth in this
South OPA, the Mission Bay South Redevelopment Plan, Plan Documents or the Interagency
Cooperation Agreement. As used in this subsection 3.4(f), "finally granted" shall mean any and
all applicable appeal periods for the filing of any administrative appeal challenging the issuance
or effectiveness of any approvals, entitlements, permits or agreements shall have expired and no
- such appeal shall have been filed, or if such an administrative appeal is filed, the approvals,

. entitlements, permits or agreements shall have been upheld by a final decision in each such
appeal without any adverse effect on the approval, entitlement, permit or agreement.

(2)  Asto any Major Phase or Project which requires entry or access
upon Agency Properw or real property owned, leased or controlled by any City Agency, a Permit
to Enter substantially in the form attached hereto as Attachment F shall have been executed and
delivered to Owner by the appropriate property owner to the extent required for the Owner’s
performance of its obligations in connection with the applicable Major Phase or Project.

(h)  Provided funds are available in accordance with the provisions of
the Financing Plan relating thereto, prior to the Commencement of Construction of
Improvements within each Major Phase, the Agency has certified that it is ready, willing and
able to operate and maintain and, if applicable, continue to do so, through the life of the Mission
Bay South Redevelopment Plan, the Open Space Parcels required to be developed in accordance
with the Redevelopment Requirements for the applicable Major Phase consistent with the
standards for open space maintenance set forth in the Fmancmg Plan. |

()  Astoeach Major Phase and Project to which such obligations
relate, this South OPA is valid, binding and in full force and effect, and the applicable Major
Phase or Project and the uses therein proposed are cons1stent with the Redevelopment "
Requlrements

3.4.1 Conditions for Benefit of Owner/Suspension of Obligations. The
conditions set forth in Section 3.4 are solely for the benefit of the Owner and may be watved
only by the Owner. The Owner shall not act, or fail to act, for the primary purpose of permitting
or causing such conditions not to be satisfied. If any such conditions are not satisfied or waived
by the time required under this South OPA, the Owner shall give written notice to the Agency
(with a copy to the City at the address and in the manner provided in the Interagency
Cooperation Agreement) describing the condition or conditions that have not been satisfied or
waived, and the Owner may elect, by such written notice, to suspend performance of the
obligations as set forth in Section 3.4 for such period as the condition remains unsatisfied (or
unwatved by Owner).

3.42 Subseguent Satisfaction Of Conditions/Relief from Obligations.
The Agency shall use its best efforts to cause any unsatisfied condition to be satisfied within a
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reasonable time, provided that nothing herein shall require the Agency or any City Agency to pay
any material sum of money not otherwise contemplated under this South OPA or to take any
action inconsistent with the Redevelopment Requirements to satisfy such condition. Ifa
condition set forth in Section 3.4(a) is satisfied within the time permitted by law for Agency
satisfaction of the Agency’s affordable housing requirements under Section 33413(b) of the
Community Redevelopment Law for the South Plan Area prior to Owner’s election under
Section 3.4.3(b), and (b) the obligations of Owner which were suspended as a result of the failure
of timely performance of the condition can be performed by Owner without (x) materially
increasing the costs of developing a Project or Infrastructure within a Major Phase or

(v) materially affecting the timing, financeability or other aspects of development, including
without limitation any obligation of Owner which might otherwise have arisen under the South
Environmental Investigation and Response Program, then Owner shall proceed to perform the
obligations so suspended within a reasonable period of time after the condition has been
satisfied, which period of time shall in no event be less than the period of time equal to the
period of time for Owner’s performance had the condition been originally timely satisfied.
Notwithstanding the foregoing provisions of this Section 3.4.2, if the Agency or City Agencies
were not acting in bad faith in the exercise of its or their discretion in connection with the
conditions set forth in Subsections 3.4(e) through 3.4(i) which exercise shall, nonetheless, have
caused the failure of such condition, then the obligations of Owner under this Section 3.4.2 with
respect to subsequent satisfaction of said condition shall not be subject to the limitations '
contained in clauses (%) or (y) above. In all events, the Agency may elect, in its sole and absolute
discretion, timely exercised, to pay to Owner a surn equal to the additional cost of development
as described in clause (x) above and, if clause (y) does not pertain, then Owner shall proceed as if
the factors described in such clauses had not occurred.

3_.4.3 Effect of Failu;e of Condition.

(@  Notwithstanding any other provision in this South OPA to
the contrary, the parties expressly acknowledge and agree that a failure of condition with respect
to one Major Phase or Project shall not be deemed a failure of condition with respect to any other
Major Phase or Project unless it pertains to said Major Phase or Project (e.g., an obligation under
- the Housing Program which arose in one Major Phase, but is to be performed in a subsequent
Major Phase shall not be affected), nor shall such failure relieve Owner or Agency of an
obligation which arose prior to the failure of condition. It is the intention of the parties that the
failure of condition shall have no effect other than as to the Major Phase or Pro; ect to which it
pertains.

_ (®)  Ifany of the conditions set forth in Section 3.4 are not
satisfied for any reason and the Owner's obligations relating to the Agency Affordable Housing
Parcels are suspended, but the Owner proceeds with construction of Owner’s Improvements, then
Owner shall elect in the exercise of its sole and absolute discretion by notice to Agency given at
any time prior to the last date for the satisfaction of the condition either (i) to waive the condition
and, if not already delivered, deliver the applicable Memorandum of Option as provided in the .
Housing Program (but all other Owner obligations under the Housing Programs relative to
Agency Affordable Housing Parcels shall be relieved and the subject parcel shall be delivered in
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“as 1s” condition as specified in Section 17.1 of this South OPA) or (ii) utilizing the parcels
which would have otherwise been delivered to Agency to'meet the affordable housing .
requirernents under Section 33413(b) of the Commumty Redevelopment Law as if and to the
extent same would otherwise have applied to Agency. If Owner elects to proceed in accordance
with clause (ii) above, then the Agency agrees to use its good faith efforts to assist the Owner in
obtaining tax-exempt financing (such as mortgage revenue bonds, tax-exempt private activity
bonds for multi-family residential rental projects or similar financings) for the development of
such additional affordable housing units as are necessary 10 meet such statutory requirement,
provided that the Agency shall not be required to incur costs or expenses in connection therewith
(other than administrative expenses subject to the Agency’s right to recover Agency Costs as
provided in this South OPA). The Owner shall be responsible for satisfying all of the
requirements and conditions for such financing. The affordability restrictions, including, without
limitation, the period of time during which the affordability requirements must be met, shall be
determined by the applicable requirements of the Internal Revenue Code of 1986, as amended,
and any other applicable laws and regulations, including Section 33413(b) of the Community
Redevelopment Law then pertaining, and any conflicting provisions of the Housing Program
with respect to affordability restrictions governing such Affordable Housing Units shall not
apply. No failure by the Owner to obtain any such tax exempt financing shall relieve the Owner
of its obligation under this Subsection 3.4.3(b} to satisfy such statutory requirements of

Section 33413(b) of the Community Redevelopment Law. In addition, provided Owner satisfies
the requirements of the Community Redevelopment Law provided in clause (ii) above, Gwner
may develop the remaining portion of said parcels as market rate units to the density permitted
under the Redevelopment Requirements,

3.5.  Conditions to the Owner’s Commencement of Development. Prior to
Commencing Construction of a Project or Major Phase, as applicable, the Owner shall satisfy the

following conditions precedent, to the extent not expressly waived by the Agency:

(a) The Owner shall have submitted Construction Docurnents for a
Project (or if a Major Phase, a Concept Plan) to the Agency or its staff for review and have
obtained Agency approval of same pursuant to the Design Review and Document Approval
Procedure.

(b) A Building Permit (or if the site permit process is ut:hzed the first
addenda to the site permit) for the Project proposed.to be commenced shall have been issued.

, (c) The Owner shall have certified in writing to the Agency (i) as to
the date it anticipates it will Commence Construction, and (ii) that it is ready, willing and able to
Comumence Construction of the Project and complete the construction of same in accordance
with the terms and conditions of this South OPA and the approved Construction Documents.

(d)  The Owner shall not be in Material Breach of its obligations
hereunder with respect to the Major Phase of which the Project is a part.
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3.6. Issuance of Certificates of Completion.

(a)  From and after the date on which the Owner shall have Completed
Construction of a Project or Major Phase, in accordance with the provisions of this South OPA,
within twenty (20) days of the Owner’s request, the Agency shall issue to the Owner, in
recordable form, a Certificate of Completion substantially in the form of Attachment I, as
applicable. The Certificate of Completion shall be a conclusive determination of the completion
of construction of the applicable Improvements in accordance with this South OPA and the full
performance of the agreements and covenants contained in this South OPA, including without
limitation any Infrastructure required to be completed in connection with said Project or Major
Phase, as applicable, with respect to the obligations of the Owner, to construct the Improvements
in accordance with Agency-approved Construction Documents. Prior to issuance of a Certificate
of Completion, the architect shall provide a certificate substantially in the form of Attachment J.

(b) = The Agency agrees, upon the written request of the Owner or a
Mortgagee, to execute, acknowledge and deliver a quitclaim deed or other document or
instrument reasonably required by the Owner or such Mortgagee to evidence the termination of
this South OPA of record, as to the applicable Major Phase or Project, provided that the Owner
or such Mortgagee simultaneously enters into a new agreement with the Agency, which new
agreement shall specify any agreements, terms, covenants, conditions and restrictions contained
in this South OPA which (i) have not expired by their terms, (ii) are not otherwise contained in
another instrument and (iii) have not been fully performed pursuant to this South OPA or been
deemed performed by the issuance of the Certificate of Completion. '

(¢)  Following recordation of the Certificate of Completion, except as
may be provided in an agreement entered into pursuant to Section 3.6(b) hereof, any Person then
owning or thereafter purchasing, leasing or otherwise acquiring any interest in the applicable
Mazjor Phase or Project shall not, by virtue of such ownership, purchase, lease, or acquisition, or
by virtue of such person’s actual or constructive knowledge of the contents of this South OPA,
incur any obligation or liability under this South OPA with respect to the construction operation,
restoration or rehabilitation of the Improvements.

(d)  The Agency’s issuance of any Certificate of Completion does not
relieve the Owner or any other Person from any City Building, Fire or other construction code
requirements or conditions to occupancy of any Improvement, which requirements or conditions
- must be complied with separately.

3.7.  Failure to Issue A Certificate of Completion.

(a) If the Agency shall refuse or fail to issue a Certificate of
Completion upon the Owner’s written request within the time provided in Subsection 3.6(a)
hereof, the Agency shall, within said twenty (20) days, provide the Owner with a written
statement setting forth in adequate detail the basis for the Agency’s refusal or failure to issue the
Certificate of Completion and the measures or acts which, in the opinion of the Agency, the
Owner must undertake or perform in order to obtain a Certificate of Completion.
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(6)  Notwithstanding the provisions of Section 3.7(a) hereof or any
other provisions of this South OPA to the contrary, the Agency shall nonetheless issue to the
Owner a Certificate of Completion if the Owner has completed the Project in accordance with
this South OPA, except for Infrastructure and other items which do not adversely affect or impair
the Owner’s use and occupancy of the Project for the purposeés contemplated by this South OPA,
and which do not preclude the City’s issuance of a Certificate of Occupancy or other certificate
or authorization of the Owner’s use and occupancy of the Project; provided, however, that the
Agency shall not be obligated to issue a Certificate of Completion in such circumstances unless
and until the Owner shall have provided to the Agency, at the Agency’s request, improvement
security consistent with the provisions of Government Code Section 66499, including a bond or
bonds, letter of credit, certificate of deposit or any other form or security for the faithful
performance of the remaining portion of the Project reasonably acceptable to the Agency and as
specified by the Mission Bay Subdivision Code and Mission Bay Subdivision Regulations in an
amount equal to the estimated cost of completing the items described in the foregoing clauses, as
reasonably determined by the Agency but not to exceed the amount perrmitted in the Mission Bay
Subdivision Code and Mission Bay Subdivisien Regulations. Notwithstanding the foregoing,
Owner shall not be required to provide such improvement security to Agency if and to the extent
it has already provided same to any City Agency in connection with a subdivision improvement
agreement or the Financing Plan.

3.8.  Plan Amendment/Consent Required. Except as may be required by a
Conflicting Law, the Agency shall not amend the Mission Bay South Redevelopment Plan or the
Plan Documents with respect to the South Plan Area unless consistent with Subsections 3.8(a),
3.8(b) and 3.8(c).

_ (a) So long as the Agency has any outstanding obligations under the
Financing Plan (inchuding without limitation delivery of Net Available Increment (as therein
defined) pursuant to the Financing Plan), the Agency may not amend the Mission Bay South
Redevelopment Plan or Plan Documents without Owner’s consent, which consent will not be
unreasonably withheld or delayed, provided (i) Owner shall have first determined, in the exercise
of its reasonable business judgment, that the proposed amendment will not adversely affect the
ability of the Agency to fulfill its obligations under the Financing Plan and (ii) that the Agency
shall have timely provided Owner with information appropriate to an informed determination
regarding same. ' . ' :

(b)  Prior to issuance of a Certificate of Completion for the last Project
within a Major Phase, Agency may not amend the Mission Bay South Redevelopment Plan or
Plan Documents as to a Project or the Major Phase of which the Project is a part, without
Owner’s consent, which may be given or withheld in its sole and absolute discretion if such
amendment would (i) alter the permitted uses of land, (ii) decrease the maximum height of
buildings, (iil) reduce the density or intensity of development permitted or increase density on
Agency Property, (iv) other than negligibly increase the cost of developing a Project or any
Infrastructure within the Major Phase, (v) delay development, (vi) limit or restrict the availability
of Infrastructure, including existing infrastructure, to the Project or the Major Phase, (vii) impose
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- limits or controls on the timing, phasin or sequencing of the development, or (vm) modify the
provisions relating to Development Fees or Exactions.

()  Following the issuance of a Certlﬁcate of Completmn for the last

. Project in a Major Phase, the Agency may amend the Mission Bay South Redevelopment Plan or
Plan Documents as to a Project within any Major Phase without Owner’s consent, except as
provided in Subsection 3.8(a) above, if such amendment will not (i) alter the permitted use,

(ii) decrease the maximum height of any buildings, (iii) reduce the density or intensity of the
development permitted, (iv) modify the provisions relating to Development Fees or Exactions, or
(v) have the effect of materially increasing or adversely affecting any Owner obligations under
this South OPA. remaining after the issuance of a Certificate of Completion, including without
limitation obligations under the Program in Diversity/Economic Development Program or
Transportation Management Plan.

(d)  Asused in this Section 3.8, “Owner’s consent” means the prior
written consent of Catellus Development Corporation, except to the extent that the right to
prov;de such consent (i) has been Transferred pursuant to Sections 14.1(a)(1) or 14.1(a)(3), or
(if) has otherwise been Transferred pursuant to Article 14 and such Transferee is the owner of all
or substantially all of the undeveloped property in the South Plan Area. If Catellus Development
Corporation (or its Transferee under this subsection) has Transferred its obligations to an
association pursuant to Section 14.5, “Owner’s consent” shall mean the consent of the Owners of
fifty-one percent (51%) of the real property in the South Plan Area which Owners were
Transferees of Catellus Development Corporation following the Effective Date (or their
subsequent Transferees), excluding any property which is publicly owned or any Affordable
Housing Parcel. A Transferee as to less than substantially all of the Owner’s undeveloped
property in the South Plan Area shall have no right to consent to an amendment under this
Section 3.8 except and only to the extent an amendment arises under Subsections 3.8(b) or 3.8(c)
which would directly, adversely and materially affect the rights of the Transferee therein
described with respect to the Transferred Property, and, for such purposes, a Transferee shall
only include the owner of the Transferred Property and, in the case of a condominium or similar
Project, the owner of the Transferred Property shall be deemed to be the homeowner’s
association, but in no event shall the consent of the owner of any publicly owned property or any
Agency Affordable Housing Parcel or any owner of an individual Residential Unit be required.

379. Issuance of Building Permits/Coordination.

(a)  Except as provided in Article 5, the Owner shail have the sole
responsibility for obtaining all necessary Building Permits and subdivision maps and shall make
application for such permits directly to the Central Permit Bureau of the City or other applicable
City Agency.

(b)  The Owner is advised that the Central Permit Bureau forwards ail
building permits to the Agency and the Bureau of Streets and Mapping forwards all maps for the
Agency’s approval of compliance with Redevelopment Requirements and this South OPA. The
Agency’s review of such permits and maps does not include any review of compliance thereof
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with the requirements and standards other than as referred to in the Design Review and
Document Approval Procedure hereof, and the Agency shall have no obligations or
responsibilities for such compliance. A signature by an authorized representative of the Agency
on the permit, map or other applicable document shall be conclusive evidence that there is no -
conflict with the Redevelopment Requirements and this South OPA arising out of such permit,
map or other applicable document.

4, Agency and Citv Develogment Of South Plan Area and Owner Contnbutmn

4.1.  Agencv Affordable Housing Parcels. The Agency may construct or cause
to be constructed up to approximately one thousand one hundred Residential Units on the
Agency Affordable Housing Parcels, including up to thirty thousand (30,000) Leasable square
feet of local serving retail uses on such parcels, subject to and in accordance with the Housing
Program and the Redevelopment Requirements.

42. Conditions to The Agency’s Commencement of Development. The

Agency shall use good faith efforts to Commence Construction of Agency Affordable Housing
Unit Projects at such times as the Agency, in the exercise of its reasonable discretion, determines
that adequate Housing Increment, or other funding (though determination of availability of other
funding shall be based upon the exercise of the Agency’s sole and absolute discretion) is
available to satisfactorily fulfill the Agency’s obligations to construct Affordable Housing Unit

- Projects hereunder. Prior to Commencing Construction, the Agency shall satisfy the following
conditions, to the extent not expressly waived by the Owner:

(a) The Agency shall not be in bad faith Material Breach of its
obligations hereunder or under the Mission Bay South Redevelopment Plan and Plan Documents
(including without limitation the Interagency Cooperation Agreement).

(b) As to the Méjor Phase of which the Agency Project is a part, all
City Agencies shall have granted all-approvals required to Commence Construction of the
Affordable Housing Unit Project proposed to be commenced;

(¢)  The Agency shall have certified in writing to the Owner (as
defined in Section 3.8(d)) that the Agency or its Qualified Housing Developer is ready, willing
and able to Commence Construction of the Agency Affordable Housing Project and complete the
construction of same in accordance with the terms and conditions of this South OPA and the
approved Construction Documents; and

(d) The Agency shall have approved Construction Documents for its
Affordable Housing Unit Project as consistent with the Redevelopment Requirements.

43.  South Plan Area Maintenance District. In accordance with the provisions
of and subject to the Financing Plan, the Agency shall establish a CFD for the purpose of
providing for the ongoing maintenance of Open Space Parcels within the South Plan Area,

“exclusive of open space within the UCSF Campus. : |
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4.4,  Police/Fire Facilitv.

(a) When and as provided below Owner, if it has elected to take title
pursuant to the Land Transfer Agreements, will convey to the City by grant deed in a form and
substance reasonably satisfactory to City and Owner approximately one and twenty-seven one-
hundredths (1.27) acres of real property on Block 8 as shown in the Land Use Plan to augment
the existing City-owned fire station site of approximately 0.26 acres, for a combined police and
fire facility to be constructed by City as provided in the Infrastructure Plan. Such real property
shall be conveyed to the City the earlier of (i) the time at which Certificates of Occupancy have
been issued for one thousand (1,000) Residential Units constructed by Owner, Agency and their
Transferees in the South Plan Area, or (ii) when the City certifies to Owner that it is ready,
willing and able to promptly Commence and Complete construction of the police/fire facility and
has adequate funds to do so. At the time of such conveyance: (i) Owner will have met pre- -
conveyance obligations, if any, under the Environmental Investigation and Response Program;
and (ii) no exception to title shall appear except those permitted by the Amended and Restated
City Land Transfer Agreement regarding the Community Facilities Parcel (as therein defined)
and Exhibit E to the Housing Program. Owner will have no obligation to remove any foundation
piles or subsurface structures, or to fill, grade or otherwise level the police/fire facility site or to
perform any Improvements to the City’s existing 0.26 acre site.

(b)  If (@) City shall have delivered the written certification to Owner as
provided in clause 4.4(a)(ii) above and (ii) Certificates of Occupancy shall have been issued for
one thousand (1,000) Residential Units constructed by Owner, Agency or their Transferees in the
. South Plan Area, then, in the manner provided in the Financing Plan, City may obtain from funds
. available in the CFD the sum of one million four hundred twenty thousand dollars ($1,420,000)
for reimbursement of costs of Construction of the police facility, and two million four hundred
eighty thousand dollars ($2,480,000) for reimbursement of costs of Construction of the fire
facility) (“Police/Fire Construction Contribution™). The Police/Fire Construction Contribution
shall be increased in proportion to the increase in the ENR Index from the period commencing on
the Effective Date of this South OPA and ending on the date of payment of the Police/Fire
Construction Contribution.

(¢)  If City elects by six (6) months’ prior written notice to Owner,
Owner shall use reasonable efforts (but at no cost or expense to Owner) to provide to City up to
two thousand (2,000) gross square feet of unimproved shell space within an existing building
within the South Plan Area, selected by Owner in Owner’s sole and absolute discretion, rent-free
(but including all other costs typically paid by tenants under a triple net lease) for use as an
interim police station until the earlier of () Completion of Construction of the police/fire facility
described in this Section 4.4 or (ii) when the subject space is deemed by Owner necessary for
implementation of development contemplated under this South OPA. .

45. School Site. At the time and as provided in the Infrastructure Plan, Owner
will convey by grant deed in a form and substance reasonably satisfactory to City and Owner or,
if previously conveyed as part of the UCSF Campus, cause to be conveyed, a seven-tenths (0.7)
acre school site and an adjacent one and one-half (1.5) acre school play yard within the UCSF
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Campus (being part of Block 14 on the Land Use Plan), to the City (or, at City's election, to the
San Francisco Unified School District ("SFUSD"). If City has elected pursuant to the
Infrastructure Plan not to develop a school, then Owner shall only convey or cause to be -
conveyed a one and one-half (1.5) acre portion of Block 14.

5. Cooperation and Assistance

5.1,  Interagsency Cooperation Agreement. Concurrently herewith, Agency and
City have entered into the Interagency Cooperation Agreement, of which Owner is an express
third-party beneficiary. The Agency shall use its best efforts to cause the timely performance
under the Interagency Cooperation Agreement of the necessary City Agencies, to issue such
approvals, permits, entitlements, agreements, permits to enter, and subdivision maps, and
perform such other acts as may be required by the Agency and the Owner to permit the
development and timely performance contemplated by this South OPA.

5.2.  Authorization of Permits.

(a) Except for Construction Documents obtained by (i) Agency or its

Transferee in connection with the Agency Affordable Housing Unit Projects (ii) by UCSF in
connection with the UCSF Campus, (iif) by City or SFUSD in connection with the school site or
police and fire facility, or (iv) by any City Agency in connection with the Illinois Street Bridge
or Piers 48 and 50 as provided in the Infrastructure Plan, and, except as provided under the
Interagency Cooperation Agreement, Owner is responsible for obtaining any permit, approval,
entitlement, agreement, subdivision map or other authorization (“Authorization™) as may be
necessary or desirable to effectuate and implement the development contemplated under this
South OPA from any City Agency or other governmental agency having or claiming jurisdiction
over all or portion of the South Plan Area; provided, however, that the Agency shall execute any
such permits, applications or maps which it is required to execute as co-applicant or co-permittee
and shall cooperate reasonably with Owner in its efforts to obtain any Authorization. The
Owmner, however, shall not agree to the imposition of any conditions or restrictions in connection
with obtaining any such Authorization where Agency is required to be a co-applicant or co-
permittee which would create any obligations on the part of Agency not otherwise contemnplated

-under this South OPA without the approval of the Agency which shall not be unreasonably
withheld or delayed and, in all events, shall be at no cost or expense to Agency (other than
administration costs) except as otherwise provided in this South OPA.

(b)  Owner, at no cost or expense to Agency, unless otherwise provided
in this South OPA, shall be solely responsible in the construction of the Improvements for
complying with any and all conditions or restrictions imposed by any City Agency or other
governmental agency in connection with any Authorization, whether such conditions are on the
site of a Major Phase or Project or required off-site Improvements as a result of the Major Phase
or Project. The Owner shall not be responsible for complying with such conditions or
restrictions required for Improvements within any Agency Affordable Housing Unit Projects, the
UCSF Campus, the school site (described in Section 4.5), or the police/fire site (described in
Section 4.4), except to the extent as may be provided in the Environmental Investigation and
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Response Program. Owner shall have the right to appeal or contest any condition in any manner
permitted by law imposed by any City Agency or other governmental agency, provided,
however, that the Agency shall have the right to approve such appeal or contest if the Agency is a
co-applicant or co-permittee. Such consent shall not be unreasonably withheld or delayed if
Owner can demonstrate to the Agency’s reasonable satisfaction that such appeal would not affect
the Agency’s responsibility or liability for any conditions which are or could otherwise be the
responsibility of Agency under such City Agency or other governmental agency Authorization.
In all other cases, the Agency shall have the right to withhold its consent in its sole and absolute
discretion. Any fines, penalties or corrective actions imposed as a result of the failure of the
Owner to comply with the terms and conditions of any such Authorization shall be paid or
‘otherwise discharged by the Owner and Agency shall have no liability, monetary or otherwise,
for such fines and penalties except as may otherwise be provided under this South OPA. or other
agreement between Agency and Owner.

(¢} = Certain Authorizations from City Agencies or other governmental
agencies may include conditions that entail maintenance or obligations on the part of the
permittee or co-permittees that continue after the City (or, if applicable, the Agency) accepts the
dedication of completed Infrastructure. Upon such acceptance in accordance with this South
OPA and the Plan Documents, where any such continuing obligations exist under the applicable
Authorization, the Agency shall, at Owner’s request, take such steps as are reasonably necessary
to remove the Owner as the named permittee or co-permittee from such Authorization if either
- (i) such continuing obligations are designated as the responsibility of the Agency under this
South OPA, the Plan Documents or the Authorizations granted in connection with a Major Phase
or Project or (ii) the Agency has otherwise, in its sole discretion, agreed to accept sole
responsibility for such conditions in accordance thh Section 5.2.

5.3. vRaxI Termmatxon/Relocatlon.. The Agency shall use good faith efforts to
assist Owner in causing the relocation and termination of rail facilities and franchises or related
rail rights of use or occupancy within the South Plan Area as necessary to implement the -
development contemplated under this South OPA.

5.4.. Eminent Domain.

: (a) Agency and Owner acknowledge that within the South Plan Area
or for the benefit thereof there exists several portions of real property which are not Agency
Property or real property owned by the Owner, but which are or may be required for the
construction of certain Infrastructure described in the Infrastructure Plan and referred to therein
as the Required Infrastructure Lands. Subject to the following provisions of this Section 5.4,
Agency shall take reasonable steps to acquire title to the Required Infrastructure Lands by
purchase, exchange, gift, eminent domain proceedings or any other method available to the
Agency under federal or state law; provided, however, that the institution of any eminent domain
proceedings shall be at the sole and absolute discretion of Agency including the sole discretion to
adopt or decline to adopt a resolution of necessity with respect to all or any portion of such real
property. Upon written notice from Owner that the Required Infrastructure Lands are necessary
for the construction of Infrastructure for a Major Phase, Agency and Owner shall meet and confer
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in good faith to reach an agreement as to how, whether and upon what terms and conditions the
Agency will seek to acquire the Required Infrastructure Lands; provided that the Agency shall
not comimence an eminent domain proceeding or enter into a settlement or acquisition agreement
unless Agency and Owner shall have first entered into such an agreement. In all events, the
Agency shall not be required to expend any sums or incur any Losses in connection therewith.

(b)  Owner expressly acknowledges that Agency has no obligation of
any kind or nature to exercise its powers of eminent domain to acquire the Required
Infrastructure Lands. If in the exercise of its sole and absolute discretion Agency elects to |
exercise its authority to acquire the Required Infrastructure Lands by eminent domain, and if -
Owner shall have concurred following said election by Agency, Owner shall pay to Agency in
advance or Agency shall obtain from the from CFD or other sources, all funds necessary to cover
all of the Agency Costs incurred or compensation paid in seeking to acquire such property,
including without limitation, surveys, appraisals, any deposits, Hazardous Substances and soils
investigations, engineering and consultant fees, attorneys and expert witness fees, court costs and
litigation related disbursements, condemnation judgments and settlements. :

(¢}  Asused in Subsections 5.4(a) and 5.4(b), “Owner” shall have the
same meaning as “Owner’s Representative” set forth in the Financing Plan.

6. Agency Administration Costs.

The Agency shall from time to time establish a fee for service mechanism for Agency
. Costs incurred by it pursuant to this South OPA in connection with its review, approval and
implementation of 2 Project or a Major Phase. The Agency will use its best efforts to recapture
all such Agency Costs through the fee-for-service mechanism imposed on a Project and/or Major
Phase basis, as applicable. Agency and Owner acknowledge that the purpose of this Article 6 is
to minimize, to the maximum extent feasible, the Agency Costs to be included in calculating the
Net Available Increment each year pursuant to the Financing Plan and to charge to individual
Projects or Major Phases, as applicable, the Agency Costs associated therewith. In all events, if
the Agency determines in the exercise of its reasonable judgment that the sums collected ona
Project or Major Phase basis will not be sufficient to pay the Agency Costs in any year and that
the Agency seeks to deduct such excess Agency Costs in determining the Net Available
Increment, then the Agency shall first notify Owner and, Gwner, in the exercise of its sole and
absolute discretion, may elect to pay directly to Agency the amount or any portion thereof of the
Agency Costs which the Agency proposes to including in calculating the Net Available
~ Increment. Accompanying any such notice, the Agency shall provide reasonably detailed
supporting documentation, including time records and expense details in order for Owner to
verify that such Agency Costs are reasonable administrative costs within the meaning of this
Article 6. Agency shall provide Owner with copies of its annual Statement of Indebtedness and
audited financial statements as soon as practicable following their approval by Agency. Agency
shall provide Owner with a summary of Agency Costs for each quarter, with the same standard
of supporting documentation as described in any notice required in this Article 6. Provided
consistent with the requirements and standards of this South OPA, such summary shall be
binding in the absence of manifest error. The Agency will maintain records, in reasonable detail,
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-with respect to any Agency Costs deducted from tax increment revenues in arriving at Net
Available Increment, and, upon written request of the Owner, will make such records available
for inspection by the Owner.

Notwithstanding anything otherwise contained in the Financing Plan, no costs incurred
by Agency in connection with Agency Sponsored Affordable Housing shall be reimbursed or
paid from the Net Available Increment until all Agency obhganons under the Financing Plan
have been saﬁsﬁed

For the purposes of this Article 6, “Owner” shall have the same meamng as “Owner’s
Representative™ as set forth in the Financing Plan.

7.  Agency Obligation to Enter into Agency Lease. Provided that the conditions set
forth in Section 3.5 have been met or waived, within thirty (30) days following notice from the
Owner of its intention to Commence Construction of a Project which invelves the development of
Infrastructure (on or for the development of an Open Space Parcel) which is proposed to be the
subject of an Agency Lease under a Land Transfer Agreement, Agency shall enter into the
Agency Lease, unless the Project will be constructed on property which is considered an “Agency
Leasehold Parcel” under the Land Transfer Agreements or the Agency Lease is being entered into
pursuant to Section 6.2 of the Amended and Restated City Land Transfer Agreement, in which
case the Agency shall enter into the Agency Lease within sixty (60) days following notice from
the Owner..

1

8. Restrictions On The Site And The Development.

8.1. Covenants Running With the Land. Subject to the terms, conditions and
exceptions set forth in Section 3.6, this South OPA shall run with the land, and shall be binding
upon and inure to the benefit of the parties’ respective successors and assigns (including without
limitation all Transferees). Such covenants shall be covenants running with the land in the South
Plan Area, as follows:

(@)  The South Plan Area and any development thereof or any part
thereof is and shall be subject to the Mission Bay South Redevelopment Plan, the Declaration of
Restrictions and this South OPA and shall be maintained in accordance therewith and shall not
be devoted to any other use or used for any other purpose. '

- (0)  There shall be no discrimination or segregation against of groups
of persons on account of race, color, creed, religion, national origin, ancestry, sex, marital status,
familial status, lawful source of income (as defined in Section 3304 of the San Francisco Police
Code), sexual orientation or disability in the sale, iease sublease, transfer, use, occupancy, tenure
or enjoyment of the South Plan Area.

(©) Every conveyance of the South Plan Area or any part thereof .
covered by this South OPA shall, in addition to any other covenants, contain covenants on the
part of the grantee, for the grantee and the grantee’s heirs, successors and assigns of the South
Plan Area or portion thereof and shall bind the grantee, and the grantee’s heirs, its successors and
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assigns, and all persons claiming under or through them to the restrictions set forth in this
Article 8. '

9, Permit To Enter For Infrastructure.

‘When and as required, the Agency shall, upon the Owner’s reasonable prior request,
execute a Permit to Enter substantially in the form of Attachment F to permiit the Owner or its
agents or designees to enter and access any Agency Property in the South Plan Area or any
property subject to the Agency Lease, and, where applicable, assist in obtaining same as to real

property leased, owned or controlled by any City Agency in the South Plan Area for any purpose
associated with the Owner’s construction of Infrastructure, in connection with any Project or
Major Phase. The Agency, may from time to time amend the attached form of Permit to Enter
and impose such insurance, bond, guaranty and indemnification requirements as the City,
including the Port, determines are necessary or appropriate to protect its interests, consistent with
the Agency’s custom and practice and in a manner that will not unnecessarily interfere with or
materially increase the cost or risk of the Owner’s abilify to perform under this South OPA or if
it would unnecessarily interfere with or materially increase the cost or risk, such amendment
must be consistent with commercial industry practice; provided, further, in no event shall any
such modification conflict with the Environmental Investigation and Response Program or
expand the scope of the basic indemnities or principle provisions or rights or obligations of
Owner under the Land Transfer Agreements with respect to Hazardous Substances contained in
the attached permit form. Nothing herein shall permit the Agency to modify any executed Permit
to Enter without the consent of Owner. '

10. Relocation Assistance.

In the event there are tenants or other lawful occupants on any portion of the South Plan
Area who require relocation, the Agency shall comply with the requirements of the California
Relocation Act (California Government Code § 7260 et seg.) (“Act”) to the extent said Actis
applicable to such tenant. Agency shall consult with Owner regarding, and Agency and Owner
shall cooperate in effecting, such relocations in an efficient manner. Agency shall provide
Owner with ten (10) days advance notice of its intention to expend funds (including the amount
of and reason therefor) which are subject to reimbursement by Owner under this Article 19.
Except to the extent that Agency practices or activities subsequent to its entering into the Agency
Lease create relocation costs, Owner shall reimburse Agency for any relocation costs which
Agency is required to pay pursuant to the requirements of said Act within thirty (30) days
following receipt of an invoice setting forth in reasonable detail the amount of such cost and the
basis for payment under the Act, or at Owner’s election, such relocation costs shall be deemed an
Agency Cost attributed to the applicable Project or Major Phase pursuant to Section § hereof.
For the purposes of this Article 10, “Owner” shall have the same meaning as “Owner’s
Representative™ set forth in the Financing Plan.

11. Resolution of Certain Disputes. -

Notwithstanding the provisioﬂs of Subsection 12.1(a) and 12.1(b), after notice to the
other party of the basis of a party's belief that there exists a dispute as to (i) Agency disapproval
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or conditional approval of Constructions Documents, (if) costs of remediation under the Housing
Program Section 2.5, or (iii) failure of delivery of Advance Delivery Affordable Housing Parcels
or payment of the in-licu fee pursuant to Section 2.6 of the Housing Program, the parties will
have a thirty (30) day period to attempt to resolve the dispute through informal discussions. If
the dispute is not resolved to the satisfaction of both parties at the end of the thirty (30) day
‘informal dispute resolution period, the parties agree that Owner may at its discretion initiate a
declaratory relief action in the Superior Court for the City and County of San Francisco under
California Code of Civil Procedure Sections 1060 and 1062.3 for resolution of the dispute. The
parties agree that the circumstances of this matter make it imperative that the dispute be resolved
at the earliest possible date. Toward that end, the parties agree the Agency’s response time to the
complaint shall be shortened to fifteen (15) days, that the parties shall exchange all documents
upon which they rely to support their respective positions regarding the disputed matter within
thirty (30) days after the complaint has been served, that all motions other than summary
judgment motions will be heard on ten (10) days notice, that summary judgment motions will be
" heard on thirty (30) days notice and that the parties waive their rights to discovery, provided,
however, that no motion for summary judgment may be filed by a party which has not completed
- such document exchange.

12. Remedies
12.1. General.

(a) Except as otherwise provided in this South OPA, in the event of
any default in or breach of this South OPA, by either the Owner or the Agency, the non-
defaulting party may deliver a notice of default to the other regarding such default or breach.
The notice of default shall state with reasonable specificity the nature of the alleged default, the
provisions under which the default is claimed to arise, and the manner in which the failure of
performance may be satisfactorily cured. Upon receipt of such notice of default, either the
Owner or the Agency, as applicable, shall commence within a reasonable time not to exceed
sixty (60) days to cure or remedy such defanlt or breach, and shall thereafter pursue such cure or
remedy diligently to completion. ,

(b)  Upon delivery of a notice of default, the Agency and the Owner
shall promptly meet to discuss the default or breach and the manner in which the defaulting party
can cure or remedy the same so as to satisfy the aggrieved party’s concerns. The Owner and the
Agency shall continue meeting regularly, discussing, investigating and considering alternatives -
for a period of sixty (60) days from the delivery of the notice of default. If, at the end of the meet
and confer period, the aggrieved party no longer holds the view that the other party is in default,
said party shall issue a written acknowledgement of the other party’s cure or remedy of the
matter which was the subject of the notice of default.

If (i) action is not diligently taken or pursued, or the default or breach shall not be cured
or remedied within a reasonable time or (ii) either the Owner or the Agency shall refuse to meet
and discuss as described above, then the aggrieved party may institute such proceedings (except
as otherwise limited by or provided in this South OPA).as may be necessary or desirable in its
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opinion to cure and remedy such default or breach, including without limitation, proceedings to
compel specific performance by the party in default or breach of its obligations. Nothing in this
Section 12.1(b) shall require a party to postpone instituting any injunctive proceeding if it
believes in good faith that such postponement will cause irreparable harm to such party. Inthe
event of a default by Owner described in the Program in Diversity/Economic Development
Program, the Agency’s remedies shall be limited as therein provided. The parties expressly
acknowledge that termination as a remedy for default under this South OPA is only permitted to
the extent provided in Section 12.2. ‘

- (¢)  Notwithstanding any other provision herein to the contrary, no
Owner or Transferee of an Owner shall be deemed in default with respect to the portion of the
South Plan Area owned by said Owner or Transferee so long as that Owner or Transferee
- performs all of its obligations under this South OPA in accordance with the provisions of this
South OPA. Owner and Agency expressly recognize and agree that a default as to a Project or
Major Phase shall not give rise to any right or remedy with respect to any other Project or Major
Phase (or Owner thereof) which is not, in and of itself, in default under this Agreement;
provided, however, nothing in this Article 12 shall be deemed to supersede or preclude
Agency’s, City's or any City Agencies’ rights and remedies under any pemmit, approval,
subdivision map, or other entitlement granted for the development and use of the Project or with
_respect to any other Project, which rights and remedies shall be in addition to the rights and
remedies under this Article 12

(@) Owner and Agency have determined that monetary damages
generally are inappropriate and it would be extremely difficult and impractical to fix or
determine the actual damages arising to either as a result of a breach or default hereunder and -
that equitable remedies and remediés at law not including damages are particularly appropriate
remedies for enforcement of this Agreement. Except as otherwise provided herein to the
contrary (and then only to the extent of actual damage and not consequential or special damages),
neither Agency nor Owner would have entered into this Agreement if either were to be liable in
damages under or with respect to this Agreement. Consequently, the parties have agreed that no
party shall be liable in damages to the other, to any other Owner or Transferee, or any other
Person, and each covenants not to sue for or claim any damages under this South OPA and
expressly waives its right to do so; provided, however that damages shall be available as to
defaults which arise out of the failure to pay any monetary fee or reimbursement reguired to be
paid under this South OPA, including failure to pay sums due pursuant to Section 5.4 of this
South OPA, sums due pursuant to the Acquisition Agreement, or any obligation to pay any
Additional Payments then in effect under the Financing Plan or due under any indemnity.

12.2. Termination.

Whether or not Agency or Owner is in default hereunder, this Agreement, at the option of
the party provided and for the cause stated below, may be tenminated by notice thereof to the
other party, which notice shall state the cause therefor, the portion of the South Plan Area to
which it pertains, and the effective date of termination, which date shall be no less than thirty
(30) days following the date of the notice, except as otherwise provided in Subsection 12.2(c).
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Upon termination, neither party shall have any further rights against or liability to the other under.
this South OPA, except to the extent of any obligation or right which has arisen pnor to the date
of the termination which is not affected by a Conflicting Law.

(@)  Termination by Owner,

(1)  Agency shall fail to form the CFD by January 1, 2000 or
otherwise implement the financings contemplated under and in accordance with the Financing
Plan; or '

~(2)  The Initial Closing of the Land Transfer Agreements does
not occur by November 1, 1999 (unless caused by Default (as same is defined in the Land '
Transfer Agreements) by Owner); or

(3)  City shall have not obtained an NPDES Permit which will
.authorize the Infrastructure conternplated by the Infrastructure Plan and the development
contemplated under this South OPA or shall have obtained an NPDES Permit which will
substantially adversely affect the timing or cost of development contemplated by this South
OFA. Termination pursuant to Subsection 12.2(a)(3) shall be subject to the process and notice
provisions of Subsection 12.2(c)(1). '

(b) - Agencvy’s Right to Terminate. .

(1)  The Owner shall have failed to Commence Construction
within ten (10) years of the Effective Date hereof.

_ (2  Having Commenced Construction, the Owner Abandons
same for a period of ten (10) consecutive years. The ten (10) year period shall be extended for a
period equal to the period of any default by Agency hereunder and also extended by the period of
any delay by Agency or any City Agency in issuing any permits, approvals, entitlements or
authorizations predicate to Owner Commencing Construction in addition to any other extensions
permitted under this South OPA.

(©) Conﬂi;ting‘ Law: . Agency or Owner’s Right to Terminate.

(1)  Ifa Conflicting Law is enacted, the Owner and Agency
shall meet and confer in good faith for a period of no less than thirty (30) and no more than
ninety (90) days to determine the feasibility of any proposed modification to this South OPA, the
Mission Bay South Redevelopment Plan, Plan Documents, or Redevelopment Requirements in
response to the Conflicting Law. Subject to Subsection 12.2(c)(2), if, after the exercise of good
faith efforts and due diligence, either party determines in the exercise of its reasonable business
judgment that there is no feasible modification that is acceptable to it, then it may by sixty (60)
days’ prior notice to the other terminate this South OPA. Nothing herein shall preclude either
Agency or Owner from challenging the validity of the Conflicting Law.
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(2) If either party shall tender notice to the other to terminate
this South OPA and the Conflicting Law is susceptible to satisfaction by the payment of a
liquidated sum of money within such sixty (60) day period, then the other party may, in the
exercise of its sole and absolute discretion, elect to pay such sum and the other party's notice of
termination shall be null and void; provided the other party shall pay said sum when due.

(d)  Recording Notice of Termination. If the terminating party shall
have first provided the other party with no less than fifteen (15) days prior notice by delivery of a
- copy of the proposed notice of termination, then either party may cause to be recorded in the
Official Records of the San Francisco County Recorder a notice of termination of this South
OPA, which notice shall describe the portion of the South Plan Area to which the termmanon :
pertains. : -

(e) Termination Onlv by “Owner’s Representative”. As used in this
Section 12.2 “Owner” shall have the same meaning as “Owner’s Representative” as set forth in
the Financing Plan.

12.3. Rights and Remedies Cumulative. Except with respect to any provision in
this South OPA to the contrary, the rights and remedies of the parties, whether provided by law
or this South OPA, shall be cumulative, and the exercise by either party of any one or more of
such remedies shall not preclude the exercise by it, at the same or different times, of any other
remedies for the same default or breach by the other party.

12.4. NoImplied Waiver. No waiver made by the other party with respect to
the performance or manner or time thereof (including an extension of time for performance), or
" any obligations of the other party or any condition to its obligations under this South OPA shall
be considered a waiver of the rights of the party making the waiver with respect to a particular
obligation of the other party or condition to its own obligation beyond those expressly waived in
writing and the extent thereof, or waiver in any respect in regard to any other rights of the party
making the waiver or any other obligations of the party.

13. Fipapcing: Rights Of Mortgagees

" 13.1. Owner’s Right to Mortgage. The Owner and any Transferee shall have the
right, at any time and from time to time during the term of this South OPA, to grant Mortgages
encumbering all or a portion of Owner’s or Transferee’s interest in the South Plan Area for the
bernefit of any Mortgagee as secun’cy for one or more loans, subject to the terms and conditions
contained in this Article 13.

13.2. Mortgagee Not Obligated to Construct. Notwithstanding any of the
provisions of this South OPA, including, but not limited to, those which are or are intended to be
covenants running with the land, a Mortgagee, including any Mortgagee who obtains title to the
South Plan Area or any part thereof as a result of foreclosure proceedings, or conveyance or other
action in lieu thereof, or other remedial action, including (a) any other Person who thereafter
obtains title to the South Plan Area or such part from or through such Mortgagee or (b) any other
purchaser at foreclosure sale, shall in no way be obligated by the provisions of this South OPA to
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construct or complete the Improvements or to guarantee such construction or completion.
Nothing in this Section or any other Section or provision of this South OPA shail be deemed or
construed to permit or authorize any Mortgagee or any other Person to devote the South Plan
Area or any part thereof to any uses, or to construct any improvements thereon, other than uses or
Improvements consistent with the Mission Bay Redevelopment Plan and this South OPA.

13.3. Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.
‘Whenever the Agency shall deliver any notice or demand to the Owner with respect to any
breach or default by the Owner in its obligations or covenants under this South OPA, the Agency
shall at the same time forward a copy of such notice or demand to each Mortgagee having a
Mortgage on the real property which is the subject of the breach.or default who has previously
made a written request to the Agency therefor, at the last address of such Mortgagee specified by
such Mortgagee in such notice. In addition, if such breach or default remains uncured for the x
period permitted with respect thereto under this South OPA, the: Agency shall deliver a notice of
such failure to cure such breach or default to each such Mortgagee at such applicable address. A
delay or failure by the Agency to provide such notice required by this Section shall extend for the
number of days until notice is given, the time allowed to the Mortgagee for cure.

13.4. Mortgagee’s Option to Cure Defaults. After receiving any notice of
failure to cure referred to in Section 13.3 hereof, each Mortgagee shall have the right, at its-
option, to commence within the same period as the Owner to remedy or cause to be remedied any
event of default, plus an additional period of: (a) thirty (30) days to cure a monetary event of
default; and (b) sixty (60) days to cure a non-monetary event of default which is susceptible of
cure by the Mortgagee without obtaining title to the applicable property. If an event of default is
not cured within the applicable cure period, the Agency nonetheless shall refrain from exercising
any of its remedies with respect to the event of default if; within the Mortgagee’s applicable cure
period: (@) the Mortgagee notifies the Agency that it intends to proceed with due diligence to
foreclose the Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee
commences foreclosure proceedings within sixty (60) days after giving such notice, and
thereafter diligently pursues such foreclosure to completion; and (iii) after obtaining title, the
Mortgagee diligently proceeds to cure those events of default: (A) which are required to be
cured by the Mortgagee and are susceptible of cure by the Mortgagee, and (B) of which the
Mortgagee has been given notice by the Agency pursuant to Section 13.3. Any such Mortgagee
who shall properly complete the Improvements relating to the South Plan Area or applicable part
thereof shall be entitled, upon written rcquest made to the Agency, to a Certificate of
Completion.

13.5. Mortgagee’s Of:ligations with Respect to the Property. Notwithsténding
anything to the contrary in this South OPA, no Mortgagee shall have any obligations or other

liabilities under this South OPA unless and until it acquires title by any method to all or some
portion of the South Plan Area (referred to hereafter as “Foreclosed Property™). A Mortgagee
that acquires title by foreclosure to any Foreclosed Property shall take title subject to all of the
terms and conditions of this South OPA, to the extent applicable to the Foreclosed Property,
including any claims for payment or performance of obligations which are due as a condition to
_enjoying the benefits of this South OPA. Upon the occurrence and continuation of an uncured
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default by a Mortgagee or Transferee in the performance of any of the obligations to be
performed by such Mortgagee or Transferee pursuant to this South OPA, the Agency shallbe
afforded all its remedies for such uncured default as provided in this South OPA. .

13.6. No Impairment of Mortgage. No default by the Owner under this South
OPA shall invalidate or defeat the lien of any Mortgagee. Neither a breach of any obligation
.secured by any Mortgage or other lien against the mortgaged interest nor a foreclosure under any
Mortgage or other lien, shall defeat, diminish, render invalid or unenforceable or otherwise
impair the Owner’s rights or obligations or constitute a default under this South OPA.

13.7. Multiple Mortgages. If at any time there is more than one Mortgage |
constituting a lien on a single portion of the South Plan Area, the lien of the Mortgagee prior in
time to all others on that portion of the mortgaged property shall be vested with the rights under
this Article 13 to the exclusion of the holder of any junior mortgage; provided, however, that if
the holder of the senior Mortgage fails to exercise the rights set forth in this Article 13, each
holder of a junior Mortgage shall succeed to the rights set forth in this Article 13 only if the
holders of all Mortgages senior to it have failed to exercise the rights set forth in this Article 13.
No failure by the senior Mortgagee to exercise its rights under this Article 13 and no delay in the
response of any Mortgagee to any notice by the agency shall extend any cure period or the
Owner’s or any Mortgagee’s rights under this Article 13. For purposes of this Section 13.7, in
the absence of an order of a court of competent jurisdiction that is served on the Agency, a title
report prepared by a reputable title company licensed to do business in the State of California and
having an office in City, setting forth the order of priority of lien of the mortgages, may be relied
upon by the Agency as conclusive evidence of priority.

13.8. Cured Defaults. Upon the curing of any event of default by a Mértgag_ee
within the time provided in this Article 13, the Agency’s right to pursue any remedies with
respect to the cured event of default shall terminate,

14, Transfers And Assignment.

14.1. Owner’s Right to Transfer. The Owner (and any Transferee) shall have
the tight to Transfer all or any portion of the South Plan Area (the “Transferred Property™), to
any Person at any time and from time to time during the Term of this South OPA subject to the
following terms and conditions:

(a8)  Subject to the provmons of Section 14.1(b), the Owner shall have
the nght at any time to assign all or a portion of its rights and obligations under this South OPA
‘without the consent of the Agency if:

. (1) The Transferee is an Affiliate; or

(2)  The Transferee has experience developing or operating
major commercial or industrial or residential projects reasonably related to those contemplated
under this South OPA or, if applicable, to the Major Phase or Project contemplated on the
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Transferred Property and has either (x) a Net Worth equal to at least Twenty-Five Million
‘Dollars ($25,000,000) or (y) the Owner is a general partner in such Transferee; or

(3)  The Transfer is effected by the consolidation or merger of
the Owner into or with any other business organization whether or not the Owner is the surviving
entity pursuant to Subchapter IX of the Delaware General Corporation Law or the equivalent of
_ the jurisdiction of the Owner’s incorporation if the Owner reincorporates in another jurisdiction;

or -

(4)  The Transferee is neither an Affiliate nor of the experience
or Net Worth as specified in Sections 14.1(a)(1) and 14.1(a)(2) above so long as the Owner has
satisfied or remains cbligated to satisfy the following obligations as they may relate to the South
Plan Area or the portion thereof transferred by the Owner: delivery of the Agency Affordable
Housing Parcels; Owner’s obligations under the South Environmental Investigation and
Response Program; the funding of both the Mission Bay South Job Training and Hiring Fund (as
same is defined in the Program in Diversity/Economic Development Program) and the South
Affordable Housing Loan Fund (as same is defined in the Housing Programy); any indemnity; pay
any reimbursement or perform any obligation with respect to Additional Payments then in effect
pursuant to the Financing Plan; or

(5) A Certificate of Completion has been 1ssued for all of the
South Plan Area or the portion thereof to be Transferred; or

()  Upon any such Transfer to an Affiliate with a Net Worth equal to
at least Twenty-Five Million Dollars ($25,000,000) or a Transfer as described in Subsection
14.1(a}(2) through Section 14.1(a)(5) and provided Agency shall have received the Assumption
Agreement as provided in Subsection 14.1(e), the Agency shall provide Owner with a written
release from any obligations under this South OPA applicable to the Transferred Property in a
form and substance reasonably satisfactory to the Owner (but excluding from such release (i) any
defanlt in an obligation to pay money where such default occurred prior to the date of the
Transfer or (ii) if prior to issuance of a Certificate of Completion for all the South Plan Area or
the portion thereof to be Transferred, obligations which may remain pursuant to
Subsection 14.1(a)(4)) within thirty (30) days of such Transfer in a form and substance
reasonably satisfactory to the Owner.

, (¢) Inaddition to the Transfers permitted by Subsection 14.1(a). the
Owner may Transfer all or a portion of its interest in the South Plan Area or its interest in this
South OPA or any of the rights and obligations of the Owner hereunder, if the Agency approves
the proposed Transferee, which approval shall not be unreasonably withheld or delayed, provided
Agency may condition such approval in a manner consistent with Section 14.1(a)(4) as to
Transfers arising under Section 14.1(a)(4). Written notice of the Agency approval shall be
delivered to the Owner within thirty (30) days of the Agency’s receipt of written notice of such
proposed Transfer. If such written notice of the Agency approval is not received within said
thirty (30) days, the proposed Transferee shall be deemed disapproved. Upon Agency’s approval
of the Transferee and Transferee’s written assumption pursuant to an Assumption Agreement of
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the Owner’s obligations applicable to the Transferred Property hereunder, the Owner shall be
released from all obligations under this South OPA (but excluding from such release any default
in an obligation to pay money where such default occurred prior to the date of the Transfer), and
the Agency shall provide the Owner a written instrument to such effect in a form and substance
reasonably sat:sfactory to the Owner.

(d) The provisions of this Article 14 shall not be deemed to prohibit or
otherwise restrict (1) the granting of easements, leases, subleases, licenses or permits to facilitate
the development, operation and use of the South Plan Area, in whole or in part, (2) the grant or
creation of a Mortgage, (3) the sale or transfer of the South Plan Area or a portion thereof or any
interest therein pursuant to foreclosure or the exercise of a power of sale contained in a Mortgage
or any other remedial action in connection therewith, or a conveyance or transfer thereof in lieu
of foreclosure or exercise of such power of sale, or (4) any Transfer to Agency, City, Port or City
Agencies or any other governmental agency contemplated by this South OPA.

. (&) Whether or not any consent of the Agency is required, Owner shall
provide Agency no less than ten (10) days’ prior notice of the proposed Transfer, including the
identity, address and telephone number of the proposed Transferee, and the Transferee shall
deliver to the Agency an Assumption Agreement stating that it has assumed the obligations of
the Owner under this South OPA applicable to the Transferred Property {except as may be
excluded pursuant to Subsection 14.1(a)(4)). This provision shall not create any obligation on or
duty of a Mortgagee other than as set forth in Article 14. ‘

|
) Except as permitted pursuant to Section 14.5, the Owner’s rights
“and obligations under this South OPA may be Transferred only in conjunction with the Transfer
of the portion of the Transferred Property to which the rights and obligations apply and subject to
Section 14.2, the Transferee, upon taking title (or in the case of a ground lease, possession), of
the Transferred Property shall succeed to all of the Owner’s rights (including without limitation
the right to Transfer) and obligations under this South OPA which relate to the Transferred

Property.

14.2. Lijability for Default. Except only where the Owner or a Transferee is not -
released from such obligations, no Transferee shall be liable for the default by the Owner or
another Transferee in the performance of its respective obligations under this South OPA, and
the Owner shall not be liable for the default by any Transferee in the performance of its
respective obligations. Without limiting the foregoing, a default under this South OPA by the
Owner or a Transferee shall not entitle the Agency to modify or terminate this South OPA, or
otherwise affect any rights hereunder, with respect to any portion of the South Plan Area ot.her
than that portion that is owned or leased by the party in default.

143, Restrictions on Speculation Deemed Unnecessarv. Since most of the
_privately held land in the South Plan Area is owned by the Owner, and the Owner has agreed
herein to use such land for the purposes designated in the Mission Bay South Redevelopment
Plan, the Agency deems it unnecessary and inappropriate to either include specific covenants,
conditions or restrictions herein prohibiting speculation or excess profitability in connection with
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the land in the South Plan Area or require the Owner’s covenant to comply with the same.
Accordingly, the obligations and commitments herein regarding the disposition of the land in the
South Plan Area satisfy the requirements of the applicable provisions, if any, of Community
Redevelopment Law Section 33437.

144, Restrictions on Agency Transfer. Agency shall not Transfer any portion
of the South Plan Area or any interest therein acquired by it to any Person where such Transfer .
would preciude its or Owner’s performance under this South OPA or the uses, densities, rights or
intensity of development contemplated under this South OPA or the Mission Bay South .
Redevelopment Plan or Plan Documents. Agency may only transfer the Agency Affordable
Housing Parcels to a Qualified Housing Developer

14.5. Transfer to Association. In addition to the other provisions of this South
OPA, following the issuance of a Certificate of Completion for substantially all of the Projects
within a Major Phase, Owner may Transfer any remaining obligation which pertains to an area
larger than a single Project to a duly formed Person with the financial ability and capacity to
perform the duties so Transferred, including obligations associated with the Transportation
Systems Management Plan and Program in Diversity/Economic Development Program; provided
the consent of the Agency shall have first been obtained, which consent shall not be
unreasonably withheld or delayed and thereupon, Agency shall provide Owner with a written
release in a form and substance reasonably satisfactory to Owner from the obligations so
Transferred (but excluding therefrom any default which occurred prior to the date of the
Transfer).

15. General Owner Indemnity

15.1. General Indemnification. Except as provided in Section 15.4, the Owner
aorees to and shall indemnify, defend and hold the Agency and its respective commissioners,
members, officers, employees, agents, successors and assigns, harmless from and against all
claims, demands, losses, liabilities, damage, liens, obligations, interest, injuries, penalties, fines,
lawsuits or other proceedings, judgments and awards and costs and expenses (including
 reasonable attorneys’ fees and costs and consultant fees and costs and court costs) of whatever
kind or nature, known or unknown, contingent or otherwise, including the reasonable costs to the
Agency of carrying out the terms of any judgment, settlement, consent, decree, stipulated
judgment or other partial or complete termination of an action or procedure that requires the
Agency to take any action.(collectively “Losses™) arising from or as a result of (a) the
noncompliance of the Owner Improvements with any Federal, state or local laws or regulations
(except as to those obligations accepted by Agency under Section 5.2), including those relating to
handicap access {excluding therefrom any Agency Property or portion thereof on which Owner
_ has not constructed Improvements), or (b) the death of any perSon or any accident, injury, loss or
darnage whatsoever caused to any person or to the property of any person which shall occur in
the portion of the South Plan Area which is the subject of this South OPA (excluding therefrom
any Agency Property or portion thereof on which Owner has not constructed Improvements, the
UCSF Campus, SFUSD school site and the police/fire facility) and which shall be directly or
indirectly caused by the negligent act or omission of the Owner or its agents, servants, employees
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or coniractors, except to the extent such Losses are directly or indirectly caused by the negligent
act or omission or willful act of the Agency or its respective commissioners, members, officers,
employees, agents, successors and assigns including the negligence or other actionable
misconduct of Agency, acting (or failing to act) in its governmental capacity, in the exercise of
-its police powers.

" In addition to the foregoing, Owner shall defend, hold harmless and indemnify the
Agency and its respective commissioners, members, officers, agents and employees of and from
all Losses arising directly or indirectly out of or connected with contracts or agreements entered
into by Owner in connection with its performance under this South OPA, except to the extent
caused by the willful misconduct or the negligence of the Agency or arising from obligations to
Agency, City or any City Agency arising under the Program in Diversity/Economic
" Development Program or arising from compliance with Section 19.33 of this South OPA.

15.2. . Common Law Remedies. The agreement to indemnify, defend and hold
harmless set forth in Section 15.1 is in addition to, and in no way shall be construed to limit or
replace, any other obligations or liabilities which the Owner may have to the Agency in this

- South OPA, at common law or otherwise except as same may be limited by the provisions of -
Article 12 hereof.

15.3. Defense of Claims. The Agency agrées to give prompt notice to the
Owner with respect to any suit or claim initiated or threatened against the Agency, and in no
event later than the earlier of (2) ten (10) days after valid service of process as to any filed suit or
(b) fifteen (15) days after receiving notification of the filing of such suit or the assertion of such
claim, which the Agency has reason to believe is likely to give rise to a claim for indemnity
hereunder. If prompt notice is not given to the Owner, then the Owner’s liability hereunder shall
terminate as to the matter for which such notice is not given, provided that failure to notify the
Owner shall not affect the rights of the Agency or obligations of the Owner hereunder unless the
Owner is prejudiced by such failure, and then only to the extent of such prejudice. The Owner
shall, at its option but subject to the reasonable consent and approval of the Agency, be entitled
to control the defense, compromise or settlement of any such matter through counsel of the
Owner’s own choice; provided, however, that in all cases the Agency shall be entitled to
participate in such defense, compromise or settlement at its own expense. If the Owner shall fail,
however, in the Agency’s reasonable judgment, within a reasonable time following notice from
the Agency alleging such failure, to take reasonable and appropriate action to defend,
compromise or settle such suit or claim, the Agency shall have the right promptly to hire counsel
at the Owner’s sole expense to carry out such defense, compromise or settlement, which expense
shall be immediately due and payable to the Agency upon receipt by the Owner of a properly
detailed invoice therefor.

15.4. Limitations of Liability. It is understood and agreed that no
commissioners, members, officers, agents, or employees of Agency (or of its successors or
assigns) shall be personally liable to the Owner nor shall any officers, directors, shareholders,
agents or employees of Owner (or of its successors or assigns) be personally liable to Agency in
the event of any default or breach of this South OPA by the Agency or Owner or for any amount
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which may become due to the Owner or Agency or any obligations under the terms of this South
OPA.. Further, notwithstanding anything to the contrary set forth in this Article 15, the foregoing
indemnities of Owner shall exclude any Losses relating to Hazardous Substances. The Owner’s
contractual obligations and indemnities regarding Hazardous Substances shall be governed by
the Environmental Investigation and Response Plan, the Land Transfer Agreements or Permits to
‘Enter, as applicable.-

16.  Agency Indemnity.

16.1. Indemnitv. The Agency agrees to and shall indemnify, defend and hold
Owner and its respective directors, officers, partners, employees, agents, successors and assigns
harmless from and against all Losses arising from or as a result of the noncompliance of Agency
with the provisions of Sections 33413 or 33490 of the Community Redevelopment Law or other
requirements mandating the use of the Housing Increment for the construction of Agency
Affordable Housing Unrit Projects, except to the extent that such Losses are directly or indirectly
caused by the negligent or willful act of the Owner mcludmg Owner’s failure to comply with
Owner Affordable Housing Unit Requirement.

16.2. Common Law Remedies. The agreement to indemnify, defend and hold
harmless set forth in this Section 16.1 is in addition to, and in no way shall be construed to limit
or place, any other obligations or liabilities which Agency may have to Owner pursuant to this
South OPA at common law or otherwise except as same may be limited by the provisions of
Article 12 hereof. , i

17. No Representations Bevond Agreement.

17.1. Condition of Agency Affordable Housing Parcels. Open Space Parcels and
Other I.and Transferred to the Agencv. Except as set forth in this South O?A, the Owner
disclaims the making of any representations or warranties, express or implied, regarding the
Agency Affordable Housing Parcels, the Open Space Parcels or any other land transferred to the
Agency or any City Agency or matters affecting such parcels, including, without limitation,
physical condition, title, soil condition, topography, subsurface conditions (e.g., the presence of
pile foundations), environmental matters, their developmental potential and the use, fitness, value
or adequacy of the same for any particular purpose. The Agency, moreover, acknowledges that it
has entered into this South OPA with the intention of making and relying upon its own
investigation of the physical, environmental, economic and legal condition of the such
transferred parcels, except as expressly set forth in this South OPA. The Agency is not relying
upon any representations and warranties made by the Owner, the Owner’s agents, brokers, or
anyone else acting or claiming to act on the Owner’s behalf concerning the such transferred
parcels. SUBJECT TO THE PROVISIONS OF THIS SOUTH OPA, THE OWNER SHALL
TRANSFER SUCH PARCELS TO THE AGENCY IN THEIR “AS IS” CONDITION, WITH
ALL FAULTS, ON THE DATES REQUIRED, AND THE AGENCY ASSUMES THE RISK
- THAT ADVERSE PHYSICAL, ENVIRONMENTAL, ECONOMIC OR LEGAL
CONDITIONS MAY NOT HAVE BEEN REVEALED BY ITS INVESTIGATION.
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17.2.  Agency Affordable Housing Parcels, the Advance Delivery Affordable
Housing Parcels, Open Space Parcels and Other Lands Transferred to the Agency in Area of
Seismic Activity. The Agency is aware and acknowledges that the Agency Affordable Housing
Parcels, the Advance Delivery Affordable Housing Parcels, Open Space Parcels and other lands
Transferred to the Agency, City or City Agencies are in a seismically active area and are
blanketed by substantial heterogeneous fill varying in thickness and density that includes rubble.
The fill is underlain by a significant and varying thickness of mud from the San Francisco Bay
and it is likely that all structures on the Agency Affordable Housing Parcels, Open Space Parcels
and other lands Transferred to.the Agency will need to be supported on pile foundations.
Groundwater is near the surface and substantial £ill may be reqmred to conform such Transferred
lands to overland flow requirements.

18. CEQA Mmgatmn Measures.

In order to mitigate the significant environmental impacts of the development
contemplated hereby the Owner and the Agency agree that the construction and subsequent
operation of all or any part of the Improvements shall be in accordance with the mitigation
measures (including without limitation those measures relating to archeological investigation,
study and removal) set forth in and shall be the obligation of the Person denoted on-
Attachment L. As appropriate, these mitigation measures shall be incorporated by the Owner or
Agency into any contract or subcontract for the construction or operation of the Improvements.

19.  Miscellaneous Provisions.

19.1. Incomporation of Attachments. Except for the Tax Allocation Agreement
and the Interagency Cooperation Agreement which are attached hereto solely for the convenience
of the parties, each Attachment to this South OPA is incorporated herein and made a part hereof
as if set forth in full.

19.2. Notices. A notice or communication under this South OPA by either pérty
to the other shall be sufficiently given or delivered if dispatched by hand or by registered or
certified mail, postage prepaid, addressed as follows:

'6N) in the case of a notice or communication to the Agency,

San Francisco Redevelopment Agency
770 Golden Gate Avenue

San Francisco, CA 94102-3102

Attn: Executive Director
Telefacsimile: 415/749-2575
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witha capy to:

(i)

For the convenience of the parties, copies of notices may also be given by telefacsimile.

San Francisco Redevelopment Agency
770 Golden Gate Avenue

San Francisco, CA 94102-3102

Attn: Legal Division

Telefacsimile: 415/749-2525

in the case of a notice or communication to the Owner,

Catellus Development Corporation

201 Mission Streét, Second Floor

San Francisco, CA 94105

Atin: Mission Bay Development Office
Telefacsimile: 415/974-3724

with copies to:

Catellus Development Corporation
201 Mission Street, Second Floor
San Francisco, CA 94105

Attn: General Counsel
Telefacsimile: 415/974-4613

and

Coblentz, Patch, Duffy & Bass, LLP .
222 Kearny Street, 7th Floor

San Francisco, CA 94108

Attn: Pamela S. Duffy
Telefacsimile: 415/989-1663

Every notice given to a party hereto, pursuant to the terms of this South OPA, must state
(or must be accompanied by a cover letter that states) substantially the following:

@

(b)

notice must respond thereto;

©

the Section of this South OPA pursuant to which the notice is
given and the action or response required, if any; '

if applicable, the period of time within which the recipient of the

if applicable, that the failure to object to the notice within a stated
time period will be deemed to be the equivalent of the recipient’s approval or disapproval of or
consent to the subject matter of the notice; '
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_ (d) if approval is being requested, shall be clearly marked “Request for
Approval”; and ’ '

{e) if a notice of a d:sapproval or an objection which requires
reasonableness, shall specify with particularity the reasons therefor.

Any mailing address or telefacsimile number may be changed at any time by giving
written notice of such change in the manner provided above at least ten (10) days prior to the
effective date of the change. All notices under this South OPA shall be deemed given, received,
made or communicated on the date personal receipt actually occurs or, if mailed, on the delivery
date or attempted delivery date shown on the return receipt. No party may give official or '
binding notice by telefacsimile. The effective time of a notice shail not be affected by the
recelpt, prior to receipt of the original, of a telefacsimile copy of the notice.

19.3. Time of Performance,

(a) Except as provided in Section 19.19, all performance (including
cure) dates expire at 5:00 p.m. (San Francisco, California time) on the performance or cure date.

® Time is of the essence in the pérformance of all the terms and
conditions of this South OPA.

19.4. Unavoidable Delay.

(). Postponement. A party who is subject to Unavoidable Delay in the
performance of an obligation hereunder, or in the satisfaction of a condition to the other party’s
performance hereunder, shall be entitled to a postponement of the time for performance of such-
obligation or satisfaction of such condition during the period of enforced delay attributable to an
event of Unavoidable Delay, subject to the provisions of this Section 19.4.

(b)  Notice of Enforced Unavoidable Delay. The Unavoidable Delay
provisions of this Section shall not apply unless (1) the party seeking to rely upon such provisions
shall have given notice to the other party, within thirty (30) days after obtaining knowledge of
the beginning of an enforced delay, of such delay and the cause or causes thereof, to the extent

known, and (ii) a party claiming the Unavoidable Delay must at all times be acting diligently
and in good faith to avoid foreseeable delays in performance, and to remove the cause of the
delay or to develop a reasonable alternative means of performance.

19.5. Extensions. The Agency or Owner may extend time for the other party’s
performance of any term, covenant or condition of this South OPA or permit the curing of any
default upon such terms and conditions as it determines appropriate, provided, however, that any
such extension or permissive curing of any particular default shall not operate to release any of
the other party’s obligations nor constitute a waiver of the extending party’s rights with respect
to any other term, covenant or condition of this South OPA or any other default in, or breach of,
this South OPA.
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In addition to matters set forth in the immediately preceding paragraph, the parties hereto
may extend the time for performance by either or both parties of any term, covenant or condition
of this South OPA by a written instrument signed by authorized representatives of both parties
hereto without the execution of a formal recorded amendment to this South OPA, and any such
written instrument shall have the same force and effect and meart the same notice to third parties
as a formal recorded amerndment to this South OPA.

19.6. Attomeys’ Fees.

(8)  Should either party hereto institute any action or proceeding in
court or other dispute resolution mechanism (DRM) to enforce any provision hereof or for
.damages by reason of an alleged breach of any provision of this South OPA, the prevailing party -
shall be entitled to receive from the losing party court or DRM costs or expenses incurred by the
prevailing party including, without limitation, expert witness fees, dociment copying expenses,
exhibit preparation costs, carrier expenses and postage and communication expenses, and such
amount as the court or DRM may adjudge to be reasonable attorneys’ fees for the services
rendered the prevailing party in such action or proceeding. Attorneys’ fees under this
Section 19.6 include attorneys’ fees on any appeal, and, in addition, a party entitled to attomeys’
fees shall be entitled to all other reasonable costs and expenses incurred in connection with such
action. -

(b)  For purposes of this South OPA, reasonable fees of attorneys and
any in-house counsel for the Agency or the Owner shall be based on the fees regularly charged
by private attorneys with an equivalent number of years of professional experience in the subject
matter area of the law for which the Agency’s or the Owner’s in-house counsel’s services were
rendered who practice in the City in law firms with approximately the same number of attormneys
as employed by the City, or, in the case of the Owner’s in-house counsel, as employed by the
outside counsel for the Owner.

19.7. Eminent Domain. The exercise by the Agency of its eminent domain
power with regard to any portion of the South Plan Area owned by the Owner in 2 manner which
prectudes performance by the Owner of any of its material obligations (or would otherwise give
rise to a default by Owner) hereunder shall constitute a default by the Agency of its obhgatxons
under this South OPA.

19.8. Intentionally Omitted.

19.9. Successors and Assigns/No Third Party Beneficiary. Subject to the
provisions of Article 14, this South OPA shali be binding upon and inure to the benefit of the

successors and assigns of the Agency and the Owner. This South OPA is made and entered into
only for the protection and benefit of the parties and their successors and assigns. No other
Person shall have or acquire any right or action of any kind based upon the provisions of this
South OPA except as expressly provided in Article X of the Program in Diversity/Economic
Development Program.
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19.10. Estoppel Certificates. The Agency or Owner, within fifteen (15) days
after notice from the other, shall execute and deliver to the requesting party an estoppel
certificate certified by the Owner or Agency, as applicable, and contamma the following
information:

(a)  Whether or not this South OPA is unmodified and in full force and
effect. (If there has been a modification of this South OPA, the certificate shall state that this ,
- South OPA is in full force and effect as modified, and shall set forth the modification, and if this
South OPA is not in full force and effect, the certiﬁcate shall so state);

) Whether or not the Agency or Owner contends that the cther party
is in default under this South OPA in any respect; and

(c} Whether or not there are then exxstmg set-offs or defenses against
the enforcement of any right or remedy of any party, or any duty or obligation of the Agency or
Owner.

19.11. Counterparts/No Oral Modification. This South OPA is executed in three
(3) counterparts, each of which shall be deemed to be an original, and such counterparts shall
constitute one and the same instrument. Any modification or waiver of any provision of this
South OPA or any amendment thereto must be in writing and signed by a Person having
authority to do so on behalf of both the Agency and the Owner.

Except as provided in Section 19.5, any modification or waiver of any provision of this
South OPA or any amendment thereto must be in writing and signed by a Person having
authority to do so, on behalf of both the Agency and the Owner.

19.12. Authority and Enforceability. The Owner and Agency each represents and

. warrants that the execution and delivery of this South OPA, and the performance of their
respective obligations hereunder, have been duly authorized by all necessary action, and will not
conflict with, result in any violation of, or constitute a default under, any provision of any

‘agreement or other instrument binding upon or applicable to it, or any present law or
governmental regulation or court decree.

19.13. References. Wherever in this South OPA the context requires, references
to the masculine shall be deemed to include the feminine and the neuter, and references to the
singular shall be deemed to include the plural.

19.14. Correction of Technical Errors: Amendments. If by reason of
inadvertence, and contrary to the intention of the Owner and the Agency, errors are made in this
South OPA in the identification or characterization of any title exception, in a legal description or

‘the reference to or within any Attachment with respect to a legal description, in the boundaries of
any parcel in any map or drawing which is an Attachment, or in the typing of this South OPA or
any of its Attachments, the Owner and the Agency by mutual agreement may correct such error
by memeorandum executed by them without the necessity of amendment of this South OPA.
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19.15. Brokers. The Owner and Agency each represents to the other that it has
not employed a broker or a finder in connection with the transactions contemplated by this South
OPA, and agrees to hold the other harmless from the claims of any broker or finder asserted

through such party.

19.16.. Governing Law. This South. OPA shall be govemed by and construed in
accordance with the laws of the State of Cahforma

19.17. Effect on Other Party’s Obligation. In the event either the Owner’s or the
Agency’s performance is excused or the time for performance is extended hereunder, the

performance of the other party that is conditioned on such excused or extended performance is
also excused or extended.

19.18. Table of Contents. The Table of Contents is for the purpose of
convenience of reference and is not to be deemed or construed in any way as a part of this South
OPA or as supplemental thereto or amendatory thereof.

19.19. Number of Days. Provisions in this South OPA relating to number of days
shall be calendar days, unless otherwise specified, provided that if the last day of any period to
give notice, reply to a notice or to undertake any other action occurs on a Saturday, Sunday or a
bank, City, or Agency holiday, then the last day for undertaking the action or giving or repiymg
to the notice shall be the next succeeding Agency working day.

19.20. No Gift or Dedication. Except as otherwise specified in this South OPA,
this South OPA shall not be deemed to be a gift or dedication of any portion of the South Plan
Area to the general public, for the general public, or for any public use or purpose whatsoever.
The Owner shall have the right to prevent or prohibit the use of any portion of the property
owned by the Owner, including common areas and buildings and improvements, by any persons
for any purpose inimical to the operation of a private, integrated mixed-use project as
contemplated by this South OPA. Where in fact dedication occurs, it must be evidenced by an
express written offer of dedication to and written acceptance by the Agency, City, Port, City
Agency or Community Facilities District formed in accordance with the Financing Plan, as
applicable, for such purposes by a recorded instrument executed by the Owner.

19.21. Severabilitv. Except as is otherwise specifically provided for in this South
OPA with respect to Conflictinig Laws, invalidation of any provision of this South OPA, or of its
application to any Person, by judgment or court order shall not affect any other provision of this
South OPA or its application to any cther Person or circumstance, and the remaining portions of
this South OPA shall continue in fuil force and effect, unless enforcement of this South OPA as
invalidated would be unreasonable or grossly inequitable under all the circumstances or would
frustrate the fundamental purposes of this South OPA.

19.22. Entire Agreement: Supersedure. Except as to the Agency Lease, this
South OPA, the Mission Bay South Redevelopment Plan and Plan Documents (including the Tax
Allocation Agreement and Interagency Cooperation Agreement) contain all the representations
and the entire agreement between the Owner and the Agency with respect to the subject matter of
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this South OPA. Any prior correspondence memoranda, agreements, warranties or
representations relating to such subject matter-are superseded in total by this South OPA. No
prior drafts of this South OPA or changes from these drafts to the executed version of this South

- OPA shall be introduced as evidence in any litigation or other dispute resolution proceeding by
either the Owner or the Agency or other Person and no court or other body shall consider those
drafts in interpreting this South OPA.

19.23. No Party Drafter: Captions. Although certain provisions of this South
OPA were drawn by the Agency and certain provisions were drawn by the Owner, the provisions
of this South OPA shall be construed as a whole according to their common meaning and not
strictly for or against either one in order to achieve the objectives and purposes of the parties.
Any caption preceding the text of any Section, paragraph or subsection or in the Table of
Contents is included only for convenience of reference and shall be disregarded in the
construction and interpretation of this South OPA.

19.24. Conduct. In all situations arising out of this South OPA, the Owner and
the Agency shall each attempt to avoid and minimize the damages resulting from the conduct of
the other and shall take all reasonably necessary measures to achieve the provisions of this South
OPA.

19.25. Further Assurances. The Owner and the Agency each covenant, on behalf
of itself and its successors, heirs and assigns, to take all actions and to do all things, and to
execute, with acknowledgment or affidavit if required, any and all documents and writings that
may be necessary or proper to achieve the purposes and objectives of this South OPA. The
Executive Director of the Agency is authorized to execute on behalf of the Agency any closing or
similar documents and any contracts, agreements, memoranda or similar documents with State,
regional and local entities or enter into any tolling agreement with any Person that are necessary
or proper to achieve the purposes and objectives of this South OPA, if the Executive Director
determines that the document or agreement is necessary or proper and is in the Asency s best
interests.

19.26. Approvals and Consents. Unless otherwise herein provided, whenever
approval, consent or satisfaction is required of either the Owner or the Agency pursuant to this
Seuth OPA, it shall not be unreasonably withheld or delayed. The reasons for disapproval of
consent shall be stated in reasonable detail in writing. Approval by the Owner or the Agency to
or of any act or request by the other shall not be deemed to waive or render unnecessary approval
to or of any similar or subsequent acts or requests. The requirements for approvals under this
South OPA shall extend to and bind the partners, officers, directors, shareholders, trustees,
beneficiaries, agents, elective or appointive boards, commissions, employees and other
authorized representatives of the Owner and the Agency, and each such Person shall make or
enter into, or take any action in connection with, any approval in accordance with these
requirements.

19.27. Cooperation and Non-Interference. The Owner and the Agency shall each
refrain from doing anything that would render its performance under this South OPA impossible

Pace 43
584 e



and each shall do everything which this South OPA contemplates that the paﬁy shall do to
accomplish the objectives and purposes of this South OPA.

19.28. Interpretation. Unless otherwise specified, whenever in this South OPA,
including its Attachments, reference is made to the Table of Contents, any Section or
Attachment, or any defined term, the reference shall be deemed to refer to the Table of Contents,
Section or Attachment, or defined term of this South OPA. Any reference to a Section includes
all subsections and subparagraphs of that Section. The use in this South QPA of the words
“including,” “such as” or words of similar import when following any general term, statement or
matter shall not be construed to limit such statement, term or matter to the specific items or
matters, whether or not language of non-limitation, such as “without limitation” or “but not
limited to™, or words of similar import, is used with reference thereto, but rather shall be deemed
to refer to all other items or matters that could reasonably fall within the broadest possible scope
of such statement, term or matter. In the event of a conflict between the Recitals and the
remaining provisions of the South OPA, the remaining provisions shall prevail.

19.29. Represented bv Counsel. The Owner and the Agency each acknowledges,
warrants and represents that it has been fully informed with respect to, and represented by
counsel of its choice in connection with the rights and remedies of and waivers by it contained in
this South OPA and after such advice and consultation has presently and actually intended, with
full knowledge of its rights and remedies otherwise available at law or in equity, to waive and
relinquish those rights and remedies to the extent specified in this South OPA, and to rely solely
on the remedies provided for in this South OPA with respect to any breach of this South OPA by
the other, or any other right that either the Owner or the Agency seeks to exercise.

: 19.30. Recordation. It is understood and agreed by the Owner or the Agency that
this South OPA will be recorded after execution by the Agency at the request of the Agency. If
this South OPA is terminated in accordance hcrewuh, either party may record a Notice of
Termination as provided in Article 12,

19.31. Survival. Notwithstanding anything herein to the contrary, any obligation
that arises and was not satisfied prior to termination shall survive any termination of this South
OPA, except to the extent of any obligation which is affected by a Conflicting Law.

19.32. Additional Real Property. If Owner shall acquire any real property within
the South Plan Area within block 10, block 26 or the area within block 36 adjacent to Third ’
Street following the Effective Date of this South OPA, said real property shall, at the election of
Owner, be deemed to be real property subject to the rights, duties and obligations of this South
OPA as if it were part of the Land Use Plan and Agency and Owner shall record an appropriate
memorandum so providing in the Official Records of the San Francisco County Recorder.

19.33. Employee Signature Authorization. If the Agency adopts a resolution
which applies the requirements of the City's Employee Signature Authorization Ordinance
(Administrative Code, Chapter 23, Article VII, Sections 23.31-23.35) to Agency redevelopment
project areas, Owner acknowledges that such requirements will, to the extent same pertains,
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apply to the applicable uses in the South Plan Area so long as same remains in full force and
effect. :

IN WITNESS WHEREOF, the Agency has caused this South OPA to be duly executed
on its behalf and the Owner has signed or caused this South OPA to be signed by a duly
authorized person, all as of the day first above written.

Authorized by Agency ResolutionNo.  REDEVELOPMENT AGENCY OF THE CITY |
193-98 adoptcd September 17, 1998. AND COUNTY OF SAN FRANCISCO, a public
' - body, corporate and politic

By: W\ ‘. . By: JF7
, i ames B. Morzles
Executive Director

o) 00 g
Patsy'ﬁ. Oswald
i Secretary

EVELOEMENT CORPORATION,
aPela ozrporat;oh

Agency General Cunsel

Neison C. Rising - '
 President and Chief Execiivg Officer

By: P
}\Katbleen alley
Senior Vied President] Carporate
Operations and General Counsel

4820029357 Catellus South OPA.doc
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STATE OF CALIFORNIA )
} ss.
CITY and COUNTY OF SAN FRANCISCO)

On November 16,1998, before me, the undersigned, a Notary Public in and for said State,
personally appeared James B. Morales, personally known to me (or proved to me on the basis
of satisfactory evidence) to be the person whose name 1s subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument the persomn, or the entity upon behalf of which the person acted,

~ executed the instrument. '

JUD!TH M. FRISCHER
COMM, 1048173
NOTARY PUBLIC - CALIFORNIA | 5
SAN FRANCISCO COUNTY
MY COML EXPIRES MAR. 3. 1599

WITNESS my hand and official seal.

A D Y. Yoa mm

Signature

,:

‘iv}“f"l

STATE OF CALIFORNIA o )
) ss.
CITY and COUNTY OF SAN FRANCISCO)

On November 16,1998, before me, the undersigned, a Notary Public in and for said State,
personally appeared Patsy R. Oswald, personally known to me (or proved to me on the basis of
satisfactory evidence} to be the person whose name is subscribed to the within instrument and
acknowledged to me that she executed the same in her authorized capacity, and that by her
signature on the instrument the person, or the entity upon behalf of which the person acted,
CXecuted the instrument.’

%, JUDITH M. FRISCHER §
N5 COMM. 1043173
) NOTARY PLBLIC - CAUFORNI
5 SAN FRANCISEO COUNTY
MY COMM. EXPIRES MAR. 3, 1959

...... T athe o — i e ]

WITNESS my hand and official seal.

- b
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STATE OF CALIFORNIA )
) ss.
. CITY and COUNTY OF SAN FRANCISCO )

On November 16, 1998, before me, the undersigned, a Notary Public in and for said State,
personally appeared Nelson C. Rising, personally known to me (or proved to me on the basis
of satisfactory evidence) to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.

WITNESS my hand and official seal.

5,% JUDITH M. FRISCHER ¥

T ST COMM. 1049173 - g
ﬁ&zﬁgg NOTARY PUBLIC - CALIFORNIA

. SANFRANCISCO COUNTY T

NY COMM EXPIRES AR, 3, 1999

' STATE OF CALIFORNIA )
) ss.
CITY and COUNTY OF SAN FRANCISCO)

On November 16, 1998, before me, the undersigned, a Notary Public in and for said State,
personally appeared Kathieen Smalley, personally known to me (or proved to me on the bas1s
of satisfactory evidence) to be the person whose name is subscribed to the within instrument
and acknowledged to me that she executed the same in her authorized capacity, and that by her
signature on the instrument the person, or the enuty upon behalf of which the person acted,
executed the instrument.

WITNESS my hand and official seal.

JUDITH M. FRISCHER
COMM, 1048173
NOTARY PLBLIC - CALIFORNIA
5 SAN FRANCISCO COUNTY
MY COMM EXPIRES MAR, 3, 1599

/Lm i "J/ /{Mr/(,bf

Slcnature ?Eﬁi)
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ATTACHMENT H

MISSION BAY SOUTH

PROGRAM IN DIVERSITY/ECONOMIC DEVELOPMENT PROGRAM
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ATTACHMENT H

MISSION BAY SOUTH

PROGRAM IN DIVERSITY/ECONOMIC DEVELOPMENT PROGRAM

This Attachment sets forth the Owner’s voluntary Program in Diversity/Economic Developnient
Program obligations and requirements of the Mission Bay South Owner Participation Agreement

(“South OPA”).

The Owner agrees to the following:

I

IL.

PURPOSES. The Agency and the Owner agree that the purposes of this Attachment and
its accompanying Schedules and Exhibits are to ensure the following with respect to the
Owner Improvements:

A.

That the Owner’s Consultants and Contractors provide equal opportunities to and
do not discriminate against Minority Group Persons, women, or business
enterprises Owned by Minority Group Persons or women.

That the Owner’s Contractors and Consultants make good faith efforts to recruit,
employ and contract with qualified individuals and businesses which are part of
the work force and business community in San Francisco and the Bay Area.

That employment, contracting and business participation opportunities be
provided to residents of the City and County of San Francisco, including women,
Minorities and Economically Disadvantaged Individuals. -

DEFINITIONS. The following definitions apply to this Attachment and its

accompanying Schedules. Initially capitalized terms unless separately defined in this
Attachment H have the. meaning and content set forth in this South OPA.

A

“Consultant™ means a person or business which is a party to a Professional
Services Contract in excess of $10,000 for the design or construction of the
Owner Improvements. '

“Contract” means any agreement in excess of $10,000 between the Owner, its
Contractors and a person to provide or procure labor, materials or services for the
construction of the Owner Improvements, including a purchase order that requires
installation of materials. A “Contract” does not include a loan transaction.
Agreements with suppliers are covered by this Attachment H only to the extent
that the supplies are part of a Contract or Professtonal Services Contract for
construction of the Owner Improvements.
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“Contractor” means the Owner’s general contractor, all prime contractors and all
- subcontractors (regardless of tier) having a Contract or subcontract in excess of
$10,000 and who employ persons in a Trade for construction of the Owner
Improvements.

“Controiled”, for the purposes of determining whether a business is an MBE or a
WBE, means that the Minority Group Person(s), the woman or a combination of
Minority Group Persons and women, as the context requires, shall (1) possess .
legal authority and power to manage business assets, good will and daily
operations of the business; and (2) actively and continuously exercise such
authority and power in determining the policies and directing the operations of the
business.

“Covered Area” means the City and County of San Francisco.

“Economically Disadvantaged™” means that once a business reaches the three-year
average size gross income threshold for the applicable industry the business
ceases to be economically disadvantaged, it is not an eligible M/WBE and it will
not be counted towards meeting M/WBE goals, except that (i) if an M/WBE was
Economically Disadvantaged at the date of execution of a Contract or Personal

- Services Contract, it shall be counted fully toward meeting M/WBE goals for the
work covered by the Contract or Petson Services Contract, notwithstanding that
the M/WBE may have subsequently reached the threshold, and (ii) the Agency
may, at its sole discretion, determine that an M/WBE shall be deemed eligible
notwithstanding the fact that it exceeds the threshold at the execution of the
Contract or Personal Services Contract. :

Industry Gross Income

Consultants $ 2,000,000
Contractors $14,000,000
‘Suppliers ' ' $ 2,000,000

“Economically Disadvantaged Individual” means a person who is either

(i) designated as economically disadvantaged by the City as an individual who is
at risk of relying upon, or returning to, public assistance or (ii) eligible for
services under the Joint Partnership Act, 29 U.S.C. §1503 as determined by the
Private Industry Council. .

“Entry Level Position” shall mean a non-managerial position that requires either
(1) no education above a high school or certified equivalency; or (ii) less than one
year of training or specific preparation, and shall include temporary and
permanent jobs.

“First Consideration” means non-Local M/WBEs should be used to satisfy
participation goals only if an Owner or its Contractors or Consultants reasonably
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determine that Local M/WBEs are not qualified based on the requirements of the
Owner, Contractor or Consultant as described in the applicable bid documents,
requests for proposals or similar documentation or if their bids or fees are
significantly higher than those of non-Local M/WBEs.

“Job Classification” means individual job or job title such as cement mason,
plumber, etc. '

“Local” M\WBE means an Economically Disadvantaged, independent and
continuing business that: (a) has fixed offices located within the geographic
boundaries of the Covered Area; (b) is listed in the Permits and License Tax Paid
File with a San Francisco Business Street address; and (c) possesses a current’
Business Tax Registration Certificate. Post office box numbers or residential
addresses alone shall not suffice to establish a firm’s status as local.

“Minority” or “Minority Group Person” means:
1. - American Indian (any person having origins in the indigenous peoples of
South America including Alaskan Natives, Aleuts and Eskimos and who |

are enrolled members of federally recognized tribes);

2. Asian (any person of Chinese, Japanese, Korean, Pacific Islander, Samoan,
Filipino, Asian-Indian or south East Asian origins);

3. Black (any person having origins in any of the black racial groups of -
Aftica); or

4, Latino (any person of Spanish culture with origins in MeXico or other
Spanish speaking countries in Central or South America or the Caribbean
Islands).

“Minority-Owned Business Enterprise” or “MBE” means an Economically
Disadvantaged, independent, continuing and for-profit business, which performs a
commercially useful function, and is Owned and Controlled by one or more
Minority Group Persons residing in the United States or its territories.

“Minority/Woman-Owned Business Enterprise” or “M/WBE” means an
Economically Disadvantaged, independent, continuing and for-profit business,
which performs a commercially useful function, and is Owned and Controlled by
one or more Minority Group Persons and women residing in the United States or
its territories.

“Owned”, for purposes of determining if a business is an MBE or a WBE, means |

that the Minority Group Persons or women as the context requires, possess an
ownership interest of at least 51 percent of the business, possess incidents of
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ownership, such as an interest in profit and loss, equal at least to the required
ownership interest percentage, and contribute capital, equipment and expertise to
the business equal to at least the required ownership percentage.

P. “Owner” has the meaning set forth in this South OPA, except that the term shall
include only those Transferees who take title to or enter into a ground lease with
respect to a property and shall exclude other Transferees including all other
lessees and sublessees. Where this term is used with respect to obligations and

_requirements that are calculated or imposed on.a Project basis or, at an Owner’s
election, on a Major Phase basis as opposed to a South Plan Area basis, “Owner”
means the individual owner who proposes to construct or cause to be constructed
the Owner Improvements for such Project or Major Phase. For purposes of
Schedule 3 only, “Owner” shall refer to each individual owner who has entered
into a Contract.

Q. “QOwner Improvements’” has the meaning set forth in this South OPA.

R. “Professional Services Contract” means any agreement in excess of $10,000
between the Owner, its Consultants and a person for the procurement of
architect/engineer or other Consultant services for planning and design of the
Owner Improvements. This term does not encompass planning activities and
feasibility studies related to the initial overall entitléments for the South Plan

Area.

S. “San Francisco Resident” in the case of a new hire shall mean an individual who
has lived in San Francisco for at least one week prior to submitting his/her initial
application for employment to work on the Owner Improvements. In the case of a
person employed by the Owner or its Contractor or Consultant prior to assignment
to the Owner Improvements, this term shall mean a person who has lived in San
Francisco for at least six months prior to the date he/she applied for a transfer to a
position at the Owner Improvements or the date he/she was assigned to work on
the Owner Improvements, whichever is earlier; or a person who establishes, to the
satisfaction of the Agency, that he/she lived in San Francisco prior to applying for
or being considered for a position with the Owner, Contractor or Consultant.

T.  “Trade” means all skilled construction trades, laborers and security guards.

U. “Woman-Owned Business Enterprise” or “WBE” means an Economically
Disadvantaged, independent, continuing and for-profit business, which performs a
commercially useful function, and is Owned and Controlled by one or more

women residing in the United States or its territories.

II. AREAS COVERED. The diversity, equal opportunity and economic development
obligations and requirements established herein cover: -
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V.

VI.

The Contractor’s construction work force for the Owner Improvements. These
obligations and requirements are set forth in Schedule 1 attached hereto and
incorporated herein by reference.

Minority and Woman-Owned Business Enterprises. These obligations and
requirements are set forth in Schedule 2 attached hereto and incorporated herein

by reference.

Prevailing Wage Provisions. These obligations and requirements are set forth in

Schedule 3 attached hereto and incorporated herein by reference.

Job Training, Referral, Hiring and Economic Development Program. These
obligations and requirements are set forth in Schedule 4 attached hereto and
incorporated herein by reference.

OBLIGATION TO INCORPORATE IN OTHER CONTRACTS. Each Contract
between an Owner and a Consultant or Contractor shall physically incorporate and make
binding on the parties to the Contract Articles VI, VII, and VIII of this Attachment H and
Schedules 1-4 hereto, as applicable.

OWNER’S REPRESENTATIVE. Each Owner will assign an individual as the contact
person for information about this program and economic and entrepreneurial
opportunities anticipated in the South Plan Area.

OWNER’S PROFESSIONAL SERVICES CONSULTANTS.

A.

Participation Goals. The Agency has made a finding that discrimination has
occurred against businesses owned by women and Minority Group Persons.
Accordingly, each Owner and all Consultants with a Professional Services
Contract shall make good faith efforts as set forth in Article III of Schedule 2 to
achieve the following goals, which have been designed to correct the effects of
past discrimination:

MBE ' 20 percent
WBE 18 percent

Only firms certiﬁed as MBEs, WBEs or M/WBEs in accordance with Article IV
of Schedule 2 to this Attachment H will be counted toward meeting the above
participation goals.

Applicability of Goals. These goals will apply to all Professional Services
Contracts. Specialty professional services, such as design services related to
specialized research and development facilities, shall be excluded by the Agency
from this Attachment H if an Owner or Consultant establishes to the reasonable
satisfaction of the Agency that M/WBEs are not available or qualified based on
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the requirements of the Owner or Consultant as described in the applicable bid
documents, requests for proposals or similar documentation, to perform such
services. This exclusion is intended to apply only in highly specialized areas such
as certain research and development facilities engineering and planning activities,
including but not limited to biotechnology/laboratory design,
biotechnology/laboratory code consulting and radiation shielding design for
which the pool of qualified firms may be very limited.

C. Calculation of Goals. M/WBE participation shall be calculated as a percentage of
the total dollar value of each Professional Services Contract entered into between
an Owner or its Consultants and a person for the performance of Consultant
services for the planning and design of the Owner Improvements, with the
exception of specialty services excluded pursuant to Article VI.B. For purposes
of determining compliance with this Article VI, calculations shall be made
separately for each individual Project, as defined in Article 1.62 of the South
OPA. Prior to issuance of a Certificate of Completion for a Project as described
in Article 3.6 of the South OPA, the Owner shall submit to Agency staff a report
documenting the Owner’s compliance for the Project with the applicable
provisions of this Attachment H, including the goals contained in Articles VI and
VIL

At an Owner’s election, compliance with the goals of this Article VI may be
calculated on a Major Phase basis in lieu of on a Project basis, provided that such
Owner has the authority to construct or cause to be constructed the Owner
Improvements for the entire Major Phase. '

D. First Consideration to Local M/WBEs. Each Owner and all Consultants shall
give First Consideration to Local M/WBEs and comply with the good faith effort
steps set forth in Article IIf of Schedule 2 to ensure that Minority-Owned and
Woman-Owned Business Enterprises have an equal opportunity to compete for
and participate in Professional Services Contracts. The prime contractors are
responsible for ensuring that each of their subcontractors meets these
requirements.

Consultants are expected to employ Job-Training-Partnership-Act-eligible trainees for
each Contract or Professional Services Contract through a program under which the employer
may receive tax credits as follows:

- Trainees ' Consulting Fees

0 $ 0- 249,999

250,000 - 399,999

400,000 - 599,999

600,000 - 999,999
1,000,000 - 1,999,999
2,000,000 or more

U W N
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VIL

OWNER’S CONSTRUCTION CONTRACTS.

A.

Participation Goals. The Agency has made a finding that discrimination has
occurred against construction firms owned by women and Minority Group
Persons. Accordingly, each Owner and all Contractors with Contracts shall make
good faith efforts to achieve the following goals, which have been designed to
correct the effects of past discrimination:

MBE 31 percent
WBE ' 10 percent

Only firms certified as MBEs, WBEs or M/WBEs in accordance with Article IV
of Schedule 2 to this Attachment H will be counted toward meeting the above
participation goals. Certain specialty professional services and specialty materials
are anticipated to be required for design and construction of the Owner
Improvements. Such specialty services and materials shall be excluded from this
Attachment H by the Agency if the Owner or its Contractor establishes to the
reasonable satisfaction of the Agency that M/WBE:s are not available or qualified
based on the requirements of the Owner or Contractor as described in the
applicable bid documents, requests for proposals or similar documentation to
perform such services or that the specialty goods are not available through an
M/WBE or are available through an M/WBE only at a significantly higher price
than through a non-M/WBE. This exclusion is intended to apply primarily in
highly specialized areas such as certain research and development facilities
construction activities, including but not limited to specialty industrial piping, air
control laboratory equipment and laboratory casework for which the pool of
qualified firms may be very limited.

First Consideration to Local M/WBEs. Each Owner and all Contractors shall give
First Consideration to Local M/WBEs and comply with the good faith effort steps
set forth in Article III of Schedule 2 to ensure that Minority-Owned and Woman-
Owned Business Enterprises have an equal opportunity to compete for and
participate in Contracts for the construction of the Owner Improvements
performed by or at the behest of the Owner. This obligation covers all
construction Contracts and subcontracts for construction of the Owner
Improvements. The prime contractors are responsible for ensunng that each of
their subcontractors meet these requirements.

~ Calculation of Goals. M/WBE participation shall be calculated as a percentage of

the total dollar value of each Contract entered into between an Owner or its

- Contractors and a person for services on construction of the Owner

Improvements, with the exception of specialty services excluded pursuant to
Article VI.B. For purposes of determining compliance with this Article VII, the

597



determination shall be made separately for each individual Project, or, at an
Owner’s election, on a Major Phase basis, as described in Article VI.C.

VIII.  ARBITRATION OF DISPUTES.

A.

Arbitration Procedures. Arbitration, as provided for in this Attachment H, shall
be the exclusive procedure for resolving any dispute concerning the interpretation,
implementation or alleged breach of this Attachment or its Schedules, except that
any dispute regarding Schedule 3 shall be governed by the arbitration provisions
of Schedule 3, Article 1.14, and the remedies provisions contained in Article 1.13.
Obtaining a final judgment through arbitration as provided in this Attachment H
shall be a condition precedent to the ability of either party to file a request for
judicial relief based upon this Program. Provided that the aggrieved party has

first followed the procedures for notice, cure and consultation contained in Article

12.1 (a)-(b) of this South OPA, such party may then initiate a request for
arbitration proceedings pursuant to this Attachment H by providing to the other
party(ies) by hand delivery a Demand for Arbitration (“Demand”). The party
requesting the proceeding (“Initiating Party”) shall include in the Demand a list of
two (2) arbitrators. Each arbitrator shall be a retired California or federal judge
whom the Initiating Party considers to be competent and qualified to act and
resolve the dispute. Within five (5) business days after receipt of the list
submitted by the Initiating Party, the other party shall then chose one (1) of the
arbitrators from such list, and that arbitrator shall actually resolve the dispute
hereunder. If, however, the other party rejects both of the arbitrators named on
said list, then, within five (5) business days after notice of such rejection, the other
party shall submit to the Initiating Party its own list of two (2) arbitrators meeting
the same qualifications and criteria required in the inifial Demand. Within five (5)

| business days after receipt of the list submitted by the other party, the Initiating

Party shall then chose one (1) of the arbitrators from such list, and that arbitrator
shall act as the arbitrator hereunder. Each party must confirm that each arbitrator
on its list is available to hear the matter before providing the list to the other party.
Once the arbitrator is selected, the Initiating Party shall initiate arbitration
proceedings by filing a Request for Arbitration (“Request™) with said arbitrator.
The date of the filing of the Request shall be the “Request Date.”

If the Initiating Party rejects both of the names on the list provided by the other.
party, either party may petition the Superior Court of San Francisco to appoint an
arbitrator in accordance with California Code of Civil Procedure Section 1281.6.
The arbitrator so selected shall act as arbitrator and resolve the dispute as
provided herein. |

Where the Owner, Contractor or Consultant is the complaining party, the Request
shall be served on the Agency. Where the Agency is the complaining party, the
Request shall be served on the Owner, Contractor or Consultant, as applicable.
Where the Request is served on a Contractor or Consultant, a copy must also be
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served for informational purposes on the Owner. The Request shall be filed and
served either by hand delivery or by registered or certified mail. The Request
shall identify other entities involved in the dispute, if any (e.g., Owner’s
Contractor or Consultant), and state the exact nature of the dispute and the relief
sought. If the complaining party seeks a temporary restraining order and/or a
preliminary injunction, the Request shall so state in the caption of the Request.

Setting of Arbitration Hearing: Other Time Periods. A hearing shall be held
within thirty (30) days after the Request Date unless otherwise agreed by the

parties or ordered by the arbitrator upon a showing of good cause; provided, that
if the complaining party seeks a temporary restraining order, the hearing on the
motion for a temporary restraining order shall be heard not later than two (2)
business days after the Request Date, and provided further, if a party seeks a
preliminary injunction, such motion shall be heard on 15 days’ notice. The
arbitrator shall set the date, time and place for the arbitration hearing(s) within the
proscribed time periods by giving notice by hand delivery to the Agency and the |
Owner, Contractor or Consultant; except, where a temporary restraining order is
sought, the arbitrator may give notice of the hearing date, time and place to the
Agency and the Owner, Contractor or Consultant by telephone.

The following time periods set forth in the Code of Civil Procedure shall be
shortened as follows: Section 1288 -- four (4) years to 90 days, and 100 days to
30 days; Section 1288.2 -- 100 days to 30 days.

Discovery. There shall be no right to conduct discovery in connection with the
arbitration proceeding unless authorized by the arbitrator.

Arbitrator’s Decision. The arbitrator shall be required to determine all issues in
accordance with existing case law and the statutory laws of the United States and
the State of California. The arbitrator shall make his/her award within fourteen-
(14) days after the date that the hearing is completed; provided that where a
temporary restraining order is sought, the arbitrator shall make his/her award not
later than 24 hours after the hearing on the motion. The arbitrator shall send the
decision by certified or registered mail to the Agency and the Owner, and the
Contractor or Consultant, where applicable.

Default Award: No Requirement to Seek an Order Compelling Arbitration. The

arbitrator may enter a default award against any party who fails to appear at the
hearing; provided said party received actual notice of the hearing. In order to
obtain a default award, the complaining party need not first seek or obtain an
order to arbitrate the controversy pursuant to Code of Civil Procedure § 1281.2.

Arbitrator Lack of Power to Modify. Except as otherwise provided, the arbitrator
shall have no power to add to, subtract from, disregard, modify or otherwise alter
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the terms of this Attachment H, or any other agreement between the Agency and
the Owner, or to negotiate new agreements or provisions between the parties.

Jurisdiction/Entry of Judgment. The inquiry of the arbitrator shall be restricted to
the particular controversy which gave rise to the request for arbitration. A
decision of the arbitrator issued hereunder shall be final and binding upon the
Agency and the Owner, Contractor or Consultant unless one of the parties files a
written request for judicial relief with a court of competent jurisdiction with
respect to any claims pursuant to this Attachment H within fifteen (15) working
days after the issuance of the arbitrator’s decision. If such a claim is timely filed,
the petitioning party shall be entitled to de novo judicial review. The losing party
in arbitration shall pay the arbitrator’s fees and related costs of arbitration. Each
party shall pay its own attorneys’ fees provided that fees may be awarded to the
prevailing party if the arbitrator finds that the Request was frivolous or that the
arbitration action was otherwise instituted or litigated in bad faith. Judgment
upon the arbitrator’s decision may be entered in any court of competent
jurisdiction. '

California Law Applies. California law, including the California Arbitration Act,
Code of Civil Procedure §§ 1280 through 1294.2, shall govern all arbitration
proceedings, except as provided otherwise herein. :

Exculpatory Clause. The Owner expressly waives any and all claims against the
Agency for damages, direct or indirect, arising under this Attachment H,
including, but not limited to claims relative to the commencement, continuance
_and completion of construction. The Owner acknowledges and agrees that the
. procedures set forth herein for dealing with alleged breaches or failure to comply
with the obligations and requirements of this Attachment H are reasonable and
- have been anticipated by the parties.

' Desig‘ nation of Agent for Service. Not later than five (5) days after the date of
execution of this South OPA, the Owner shall designate a person or business as its
agent for service of a Request and all notices provided for herein. ’

NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING
TO HAVE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED
IN THE “ARBITRATION OF DISPUTES” PROVISION DECIDED BY
NEUTRAL ARBITRATION AS PROVIDED BY CALIFORNIA LAW AND
YOU ARE GIVING UP ANY RIGHTS YOU MIGHT POSSESS TO HAVE
THE DISPUTE LITIGATED IN COURT OR JURY TRIAL. BY INITIALING
IN THE SPACE BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS
TO DISCOVERY AND APPEAL, UNLESS THOSE RIGHTS ARE
SPECIFICALLY INCLUDED IN THE “ARBITRATION OF DISPUTES”
PROVISION. IF YOU REFUSE TO SUBMIT TO ARBITRATION AFTER
AGREEING TO THIS PROVISION, YOU MAY BE COMPELLED TO
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IX.

ARBITRATE UNDER THE AUTHORITY OF THE CALIFORNIA CODE OF
CIVIL PROCEDURE. YOUR AGREEMENT TO THIS ARBITRATION
PROVISION IS VOLUNTARY.

WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO
SUBMIT DISPUTES ARISING OUT OF THE MATTERS INCLUDED IN THE
“ARBITRATION OF DISPUTES” PROVISION TO NEUTRAL

ARBITRATION.
Agency/ : Mwner

REMEDIES. In the event of any default or breach of this Attachment H, only the
remedies set forth in this Article IX may be awarded either by an arbitrator or a court of
competent jurisdiction, as applicable. Where obligations and requirements are calculated
or imposed on a Project basis or, at an Owner’s election, on a Major Phase basis,

-remedies may be applied only on a Project or Major Phase basis, as applicable. The

exclusive allowable remedies are as follows:

A. Order specific, reasonable actions and procedures, in the form of a temporary
restraining order, preliminary injunction or permanent injunction, to bring the
Owner, Contractor or Consultant into compliance.

B. Direct that the Owner, Contractor or Consultant produce and provide to the
Agency any records, data or reports which are reasonably necessary to determine
if a violation has occurred and/or to monitor the performance of the Owner,
Contractor or Consultant.

C. Order the payment of money only with respect to any amounts determined due
and payable under Article LA of Schedule 4.

| THIRD PARTY BENEFICIARIES. This Attachment H is intended for the benefit of

the parties to this South OPA and where applicable pursuant to Article VIII only, for
Consultants and Contractors, and shall not be deemed to confer any benefits or right of
enforcement upon any other parties.

TERM. The term of this Attachment H shall commence upon the effective date of this
South OPA and continue until the earlier of (i) expiration of the Mission Bay South
Redevelopment Plan or (ii) termination of the South OPA pursuant to Article 12 thereto.
With the exception of Schedule 3, the obligation of each Owner and its Contractors and
Consultants with respect to a Project or, where applicable, a Major Phase, shall remain in
effect until the issuance by the Agency of a Certificate or Certificates of Completion for
such Project, Major Phase pursuant to Article 3.6 of the South OPA. The obligation of an
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XI1.

Owner with respect to Schedule 3 shall remain in effect for each Contract until the work
covered by the Contract is complete.

ADJUSTMENTS. Because construction of Owner Improvements to which this program
applies may not occur for many years after execution of the South OPA and it is

~ anticipated that the period of buildout may be lengthy, if the Agency’s standard diversity

program generally applicable to other redevelopment projects is revised to increase the
dollar limit for Economically Disadvantaged businesses or the dollar triggers for
consultant trainee obligations, then those revisions shall be deemed incorporated herein.

- If the Agency’s standard M/WBE or work force participation goals generally applicable

to other redevelopment projects are revised either upward or downward based on updated
Croson studies, then those revisions shall be deemed incorporated herein.
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ATTACHMENT H
SCHEDULE 1

CONSTRUCTION WORK FORCE

L. WORK FORCE GOALS.

A,

The goals set forth below are expressed as a percentage of each Contractor’s total
hours of employment and training by Trade. The goals represent the level of
Minority and women utilization each Contractor should reasonably be able to
achieve in each construction Trade in which it has employees directly involved in
construction of the Owner Improvements. Each Owner will require each
Contractor to use good faith efforts as defined in Article IIf herein to employ
Minority Group Persons and women to perform construction work on the Owner
Improvements at a level at least consistent with said goals.

Goals

1. Goal for Minority group participation in each Trade: 25.6 percent (current |
Office of Federal Contract Compliance Programs, hereinafter “OFCCP”
goal) of the total hours worked in the Trade.

2. Goal for women participation in each Trade: 6.9 percent (current OFCCP

goal) of the total hours worked in the Trade.

3.  Goal for San Francisco Resident participation in each Trade: 50 percent of .
the total hours worked in the Trade.

If a conflict arises, achieving the ethnic and gender goals shall take precedence '
over achieving the residency goal set forth in Article 1.B.3.

Calculation of Goals. Minority and women participation shall be calculated as a
percentage of the total hours worked in each Trade on the construction of the
Owner Improvements. For purposes of determining compliance with this
Schedule 1, including the percentage goals in Article I.B, the calculation shall be
made in connection with each individual Project or, at an Owner’s election, on a
Major Phase basis, as described in Attachment H, Article VI.C.

Each Contractor is individually required to comply with its obligations under this
Schedule 1, and to make a good faith effort to achieve each goal in each Trade in
which it has employees employed in construction of the Owner Improvements.
The overall good faith performance by other Contractors toward a goal does not
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II.

II.

excuse any covered Contractor’s failure to make good faith efforts to achieve the
goals.

The Contractor shall not use the goals or diversity standards to discriminate
against any person because of race, color, national origin, religion, gender, sexual
orientation or age. ‘ : '

In order for the non-working training hours of apprentices and trainees to be
counted in meeting the goals, such apprentices and trainees must be employed by
the Contractor during the training period, and the Contractor must have made a
commitment to employ the apprentices and trainees at the completion of their
training, subject to the availability of employment opportunities. Unless
otherwise permitted by law, trainees must be trained pursuant to training - :
programs approved by the U.S. Department of Labor, Employment and Training
Administration, Bureau of Apprenticeship and Training (“BAT”) or the California
Department of Industrial Relations, Division of Apprenticeship Standards
(“DAS”).

INCORPORATION. Whenever an Owner or any Contractor subcontracts a portioﬁ of

the work on construction of the Owner Improvements involving any construction Trade,
it shall set forth verbatim and make binding on each subcontractor which has a Contract
the applicable provisions of Attachment H of this South OPA and this Schedule 1,
including the applicable goals for Minority Group Persons and women participation in
each Trade. ' : ' :

DIVERSITY PROGRAM COMPONENTS.

A,

Each Contractor shall make good faith efforts as defined in this Article ITL.A to
ensure equal employment opportunity (“EEO”) related to construction of the
Owner Improvements. A Contractor’s good faith efforts constitute the standard
by which compliance will be measured and compliance with the following shall
constitute good faith efforts:

1. Ensure and maintain a working environment free of harassment,

intimidation, and coercion. The Contractor shall ensure that all
forepersons, superintendents, and other on-site supervisory personnel are
aware of and carry out the Contractor’s obligation to maintain such a
working environment with specific attention given to Minority Group
Persons or women.

2. Provide written notification to Community-based organizations with

experience in the administration of diversity programs such as: Chinese
for Affirmative Action, Ella Hill Hutch Community Center, Mission
Hiring Hall, South of Market Employment Center and Young Community
Developers and any other organizations identified for the Contractor by
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the Agency when the Contractor has employment opportunities avallable
and maintain a record of the organizations’ responses.

Maintain a current file of the names, addresses and telephone numbers of
each Minority, women or resident applicant and each Minority, women
and resident referral from a union, a recruitment source or community
organization and of what action was taken with respect to each such
individual. If such individual was sent to the union hiring hall for referral
and was not referred back to the Contractor by the union, or if referred, not
employed by the Contractor, this shall be documented in the file with the
reason therefor, along with whatever additional actions the Contractor may
have taken.

- Provide immediate written notification to the Agency when the Contractor
has information that the union referral process has impeded the
Contractor’s efforts to meet its obligations.

Participate in existing training programs which expressly include Minority
Group Persons and women, including apprenticeship, trainee and

" upgrading programs relevant to the Contractor’s employment needs,
especially those funded or approved by the U.S. Department of Labor,
Employment and Training Administration, Bureau of Apprenticeship and
Training (“BAT”) or the California Department of Industrial Relations,
Division of Apprenticeship Standards (“DAS™). The Contractor shall
provide notice of these programs to the sources compiled under

Article III.A.2 above.

Disseminate the Contractor’s EEO policy by providing notice of the policy
to unions and training programs and requesting their cooperation in
assisting the Contractor in meeting its EEO obligations; by including it in
any policy manual and collective bargaining agreement; by publicizing it
in the company newspaper, annual report or similar communication; by
review of the policy with all management personnel and with all Minority
and women employees at least once a year, either as part of the employee
evaluation process or otherwise; and by posting the company EEO policy
on bulletin boards accessible to all employees performing construction of
the Owner Improvements. -

Review, prior to beginning work on the Owner Improvements and at least
annually thereafter, the Contractor’s EEO policy and diversity obligations
under this South OPA and this Schedule 1 with all employees having any
responsibility for hiring, assignment, layoff, termination or other
employment decisions including specific review of these items with on-
site supervisory personne} such as superintendents and general
forepersons, etc. A written record shall be made and maintained
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identifying the time and place of these meetings, persons attending,
subject matter discussed and disposition of the subject matter. The
Agency’s compliance staff shall be advised of and may attend these
meetings.

8. Disseminate the Contractor’s EEO policy externally by including it in any
advertising in the news media, specifically including Minority and women
news media, and providing written notification to and discussing the
Contractor’s EEO policy with other contractors and subcontractors with
whom the Contractor does business.

9. Direct its recruitment efforts, both oral and written, to Local Minority,
women and community organizations, to schools with Minority and
women students and to Minority and women recruitment and training

‘organizations serving the Contractor’s recruitment area and employment
needs.

10.  Encourage present Minority and women employees to recruit other
Minority Group Persons and women and, where reasonable, provide after
school, summer and vacation employment on non-construction activities
to Minority and women youth.

11.  Conduct, at least annually, as part of the employee evaluation process or
otherwise, an inventory and evaluation of Minority and women personnel
for promotional opportunities and encourage these employees to seek or to
prepare for, through appropriate training, such opportunities.

12. - Ensure that seniority practices, Job Classifications, work assignments and
other personnel practices do not have a discriminatory effect by
monitoring all personnel and employment related activities to ensure that
the EEO policy and the Contractor’s obligations hereunder are being
carried out.

13, Ensure that all facilities and company activities are nonsegregated excepf
that separate or single-user toilet and necessary changing facilities shall be
provided to assure privacy between the genders.

14.  Conduct a review, at least annually, as part of the employee evaluation
process or otherwise, of all supervisors’ adherence to and performance
under Contractor’s EEO policies and diversity obligations. .

Contractors may participate in voluntary associations which assist in fulfilling one

or more of their diversity obligations under Article II.A.1-14. The efforts of a
.contractor association, joint contractor-union, contractor-community, or other

similar group of which the Contractor is a member and participant, may be
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asserted as fulfilling any one or more of these obligations provided that the
Contractor actively participates in the group, makes every effort to assure that the
group has a positive impact on the employment of Minority Group Persons and
women in the industry, ensures that the concrete benefits of the program are
reflected in the Contractor’s Minority and women work force composition, makes
a good faith effort to meet its individual goals, and can provide access to
documentation which demonstrates the effectiveness of actions taken on behalf of
the Contractor. The obligation to comply, however, is the Contractor’s and failure
of such a group to fulfill an obligation shall not be a defense for the Contractor’s
noncompliance.

IV.  ADDITIONAL PROVISIONS.

A.

A Contractor shall not enter into any subcontract with any person or firm who the
Contractor knows is debarred from government contracts pursuant to Executive.
Order 11246. ‘

No employee to whom the diversity provisions of this Schedule 1 are applicable
shall be discharged or in any other manner discriminated against by the Contractor
because such employee has filed any complaint or instituted or caused to be
instituted any proceeding under or relating to Attachment H of this South OPA.

'Each Contractor shall designate a responsible official to monitor all employment-

related activity to ensure that the Contractor’s EEO policy is being carried out.

The failure by a union with which the Contractor has a collective bargaining
agreement to refer either Minority Group Persons or women shall not exclude the
Contractor’s obligations under this Schedule 1. :

V. DOCUMENTATION AND RECORDS.

A.

Submission of certified payroils to the Agency, Each Contractor shall submit
through the general contractor to the Agency by noon on the first Wednesday of
each month a report providing the information contained in the Agency’s Optional
Form of payroll report for the previous month on each of its employees. Each '
prime contractor is responsible for the submission of this report by each of its
subcontractors.

Instructions for coding certified payrolls. In addition to maintaining the
information required by Article V.C, each Contractor shall include, on the weekly

- payroll submissions, the code designating each employee’s craft, skill level,

protected class status and domicile in accordance with the following table:

* CRAFT DESCRIPTION CRAFT  DESCRIPTION
CODE CODE

Electrical . ' 22 Carpet, Linoleum, Vinyl Tile
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CRAFT, DESCRIPTION

CODE

2 Iron Worker

3 Sheet Metal Work

4 Asbestos Wrkr/Heat &
Frost Insulator

5 Plumber, Pipe or
Steamfitter

7 Boilermaker

8 Sprinkler Fitter

9 Brick, Caulk, Marble
Point, Terrazzo

10 Hod Carrier

11 Terrazzo Finisher

12 Plasterer

13 Lather

14 Carpenter or Drywall Hanger

15 Mill Worker or
Cabinetmaker

16 Millwright

17 Roofer

18 Pile Driver

19 ‘ Surveyor/Operating Engineer

20 Tile (Ceramic) Marble Fnshr

21 Tile {Ceramic) Setter

CODE DESCRIPTION |

D San Francisco-Domiciled

S Latino/Hispanic

e} Asian/Pacific Islander -

35
36

37
38

CODE

£- 0w

DESCRIPTION

Layer

Elevator Constructor
Cement Mason

Laborer or Allied Worker
Glazier & Glassmaker
Painter, Paperhanger, Taper
Sign Instatl '

Scrapper

Awning Installer

Drapery Hanger

Low Voltage Electrician
Towboat Operator-Marine
Engineer

Towboat Deckhand-Inland
Boatworker
Owner/Operator - Truck
Owner/Operator -

Heavy Equipment
Upholsterer

Teamster, Construction

DESCRIPTION
Black/African American
Cancasian/White
American Indian
Wortmen

Regquired records. For each employee, the Contractor’s payroll or similar record
shall contain the name, address, whether an employee lives in the Covered Area,
telephone numbers, construction Trade, classification, union affiliation (if any),
employee identification number, social security number, gender, race, status (e.g.,
mechanic, apprentice, trainee, helper or laborer), dates of changes in status, hourly
wage rates (including rates of contributions for costs anticipated for fringe
benefits or cash equivalent thereof), daily and weekly number of hours worked,
deductions made and actual wages paid. Records shall be maintained in an easily
“understandable and retrievable form, however, to the degree that existing records
satisfy this requirement, the Contractor shall not be required to maintain separate

records.

Additional information. The report required by Article V.A shall be accompanied

by:

1. A statement of any problems encountered by the Contractor in obtaining
Minority, women or resident referrals from any union and

2. . A statement of the reasons why the Contractor failed to meet the ethnic,

gender or 50 percent San Francisco Resident employment goals (if the
goals were not met), and the reasons why the Contractor was not able to

perform any of the steps set

were not taken).
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Inspection of records. The Contractor shall make the records required under this
section available for inspection or copying by authorized representatives of the
Agency, and shall accommodate reasonable requests by the Agency to interview
employees during working hours on the job if it is not feasible to conduct such
interviews during non-working hours. .

Failure to submit reports. If a Contractor fails or refuses to provide the reports to
the general contractor as required by Article V.A, the Agency, upon notice from
the general contractor of the Owner, shall consider but not be required to institute
arbitration proceedings against the noncompliant Contractor pursuant to Article
VIII of Attachment H. ‘

Submission of good faith effort documentation. If the Contractor’s good faith
efforts are at issue, the Contractor shall provide the Agency with the
documentation of its efforts as required by Article IIL.A.

AGENCY MEETINGS.

The Agency shall make a representative available to hold periodic on-site meetings for
each Project to discuss the reporting requirements, prospective work force composition
and any problems that may be anticipated in meeting the work force goals. The Agency
may invite outreach organizations to attend such meetings. A representative of each

~ Contractor, Consultant and each of its subcontractors and subconsultants currently at
work on the Owner Improvements who have not attended a prior meeting shall be
required by its Contract or Professional Services Contract to attend such meeting;
however, failure by any Contractor, Consultant, subcontractor or subconsultant to attend
the Agency meeting shall not constitute a breach of this Aftachment H.
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ATTACHMENT H

' SCHEDULE 2

EQUAL PRE-CONSTRUCTION AND CON_STRUCTION PHASE OPPORTUNITY FOR
MINORITY AND WOMAN-OWNED BUSINESS ENTERPRISES :

L INCORPORATION. Each Contract or Professional Services Contract between an
Owmer, a Consultant or Contractor and any Person shall physically incorporate in and
make binding on the parties to that Contract or Professional Services Contract the
applicable provisions of Articles VI, VII and VIII of Attachment H and this Schedule 2.

II. - MBE AND WBE PARTICIPATION GOALS. The Agency has made a finding that

' discrimination has occurred against businesses Owned by women and Minority Group
Persons. Accordingly, each Contractor shall make good faith efforts to achieve the goals
which have been designed to correct the effects of past discrimination and are set forth in
Articles VI and VII of Attachment H. The goals described in this Schedule 2 shall be
calculated as a percentage of the total value of all Professional Services Contracts or
Contracts, as applicable, on an individual Project basis, or; at an Owner’s election, on a
Major Phase basis, as described in Article VI.C of Attachment H.

III. GOOD FAITH EFFORTS TO MEET GOALS WITH LOCAL MBEs AND WBEs.

A. Each Owner and all Contractors and Consultants with Contracts or Professional
Services Contracts shall make good faith efforts as defined in this Article III to
give First Consideration to M/WBEs with respect to Owner Improvements
constructed by or at the behest of the Owner. The general contractor and prime
contractors are responsible for ensuring that each of their subcontractors meets
these requirements. ’

B. Good faith efforts constitute the standard by which compliance will be measured,
and compliance with the following steps shall be deemed to constitute good faith
efforts: '

i. Not less than 30 days prior to the selection of Contractors, each Owner,
Contractor or Consultant shall:

a. . Advertise for M/WBEs interested in competing for the Contract or
Professional Services Contract, in general circulation media, trade
association publications, including local publications serving the
Covered Area and media focused specifically on Minority or
Woman-Owned businesses such as the Small Business Exchange
and the Bid and Opportunities Newsletter, of the opportunity to
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submit bids or proposals and to attend a pre-bid meeting to learn
about contracting opportunities.

b. Search through available published lists of M/WBEs in San
Francisco and the Bay Area which provide the service being sought
including local lists including M/WBEs in the Covered Area such
as the San Francisco Human Rights Commission’s MBE/WBE
Directory and the Agency’s M/WBE database, in order to identify
such M/WBEs and provide written notice to them, of the
opportunity to bid for Contracts or Professional Services Contracts
and to attend a pre-bid or pre-solicitation meeting to learn about

_ contractmg opportunities.

Where Contracts or Professional Services Contracts are being awarded
pursuant to a bidding process, each Owner, Contractor or Consultant shall
hold a pre-bid or pre-solicitation meeting for all interested Contractors or
Consultants not less than 15 days prior to the opening of bids or the
closing of the solicitation process. The Agency shall be advised of any
such meetings and may attend as an observer.

Each Owner or Contractor or Consultant shall follow up initial
solicitations of interest by contacting the M/WBEs to determine with
‘certainty whether the enterprises are interested in performing specific
items for design or construction of Owner Improvements.

~ Each Owner and Contractor or Consultant shall divide, where feasible and

‘consistent with other contracting objectives, the Contract and Professional
Services Contract work into small units to facilitate M/WBE participation,
including, where feasible, offering items of the Contract work which the
Contractor or Consultant would normally perform itself.

Each Owner and Contractor or Consultant shall provide M/WBEs with
complete, adequate and ongoing information about the plans,
specifications and requirements of construction work, service work and
material supply work. This paragraph does not require the Owner,
Contractor or Consultant to give M/WBEs any information not provided to
other contractors. This paragraph does require the Owner and the
Contractor or Consultant to answer carefully and completely all reasonable
questions asked by M/WBEs and to undertake good faith effort to ensure
that M/WBEs understand the nature and the scope of the work.

Each Owner or Contractor or Consultant shall assist M/WBEs in their
efforts to obtain bonds, lines of credit and insurance. This assistance shall
include making use of the Citywide Surety Bond Program, where
applicable and appropnate The Owner and Contractor or Consultant shall
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V.

require na more stringent bond or insurance standards than required of
other business enterprises.

7. Each Owner and its general contractor or lead Consultant shall encourage
and assist higher tier subcontractors in undertaking good faith efforts to
utilize M/WBESs as lower tier subcontractors. '

8. Each Owner and Contractor or Consultant shall use the services of
Minority and woman contractor associations, Local M/WBE assistance
offices and other community-based, Minority and women business
development organizations that provide assistance in the recruitment and
placement of M/WBEs,

9. Each Owner, Cdntractor and Consultant shall negotiate with potential
subcontractors in good faith and shall not reject as unqualified an M/WBE
without due consideration of its capacities.

PROCESS AND CRITERIA FOR DETERMINING M/WBE ELIGIBILITY.

A.

If at any time an Owner or Contractor or Consultant seeks to confirm that an MBE
or WBE is eligible to be included in the percentage calculations contained in
Articles VI or VII of Attachment H, the Owner, Contractor or Consultant may
submit to the Agency an M/WBE Application for Certification and its
accompanying Affidavit (Exhibit A hereto) completed by the Minority or woman
owner; provided that an M/WBE that was previously certified by the Agency
may, instead, submit only the short M/WBE Eligibility Statement (Exhibit B
hereto). After receipt of the Application/Affidavit or eligibility statement, the
Agency shall provide written notice to the Owner, Contractor or Consultant
confirming whether the MBE or WBE is deemed certified by the Agency. Such
notice shall be provided within five (5) days for M/WBEs who were previously .
certified by the Agency and ten (10) days for all others. |

The Agency shall have sole authority for certification or denial of certification of
MBEs and WBEs; except that the Agency shall accept the certifications of the
Human Rights Commission of the City and County of San Francisco unless the
Agency has reasonable grounds to believe that the certification is inappropriate or
otherwise incorrect or the MBE/WBE does not meet the definition of MBE or
WBE set forth in Attachment H, Articles ILN or IL.U, respectively. The Agency
may certify MBEs and WBEs that are not certified by the Human Rights
Commission.

In order to be certified as an MBE or WBE the business must meet the definition
of MBE set forth in Attachment H, Article ILN or WBE set forth in Article [1.U
and meet any additional standard Agency criteria, including those relating to
M/WBE suppliers, that are consistent with this Attachment H and are generally
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applicable to other redevelopment projects. In the event of any conflict between
the certification criteria and this Attachment H (including the definitions herein),
Attachment H shall control. For informational purposes, a copy of the
certification criteria as of the date of adoption of the South OPA is included as
Exhibit C to this Schedule 2.

V. PROCEDURES.

A

Notice to Agency. On a quarterly basis, each Owner will provide the Agency
with a written summary of all Contracts and Professional Services Contracts
awarded during the prior quarter for its Project(s). The summary shall be
provided for informational purposes and for each Contract and Professional
Services Contract shall include the following: (i) name, address and any license
number(s) of Contractor or Consultant; (ii) name of awarding authority; (iii) basic
description of scope of work; (iv) whether M/WBE status is claimed for the
Contractor or Consultant. -

Dissemination of Agency Information. Each Owner shall provide to each of its
Consultants and Professional Services Contracts a basic information packet
regarding the Agency’s M/WBE program and procedures provided that the same
has been provided by the Agcncy to Owner.
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EXHIBIT A

APPLICATION FOR CERTIFICATION

(MINORITY OR WOMAN-OWNED BUSINESS ENTERPRISE AFFIDAVIT)
' (To be completed by Minority or Woman Owner) ’

8.

(Name of Project) {Gencral Contractor if not the General itself)

Name of Firm

(Has business operated under another name? If so, explain under item 22.)

Contact Person

Business Address
(P. O. Box is unacceptable)
Mailing Address :
(If different)
Telephone Number(s) | FAX:
Is business address or phone number also that of a residence? i If so, please

explain under item 22.
Indicate the type of industry or the business:

(] Construction ([ Professional Consultant . (] Supplier
(] Manufacturer [] Manufacturer's Representative . [] Other

Identify types of services or products offered. (Equipment operafor or trucker should identify the
equipment it owns here or under item 22.) ' . A

Type of ownership: ] Corporation [ Sole Proprietor [] Partnership
[] Joint Venture Indicate if another entity
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With your application please submit true and correct copies of the following documents:

Ca.

€.

Proof of ethnic identification, such as birth certificate or tribal registration, if you are
a minority owner.

Contractors' State License No.

(Name of person who qualified for license)

NOTE: If you have formed a partnership or incorporated since becoming a contractor,
the partnership or corporation must have its own Contractors' State License.

Registration and license issued by the State Board of Architectural Examiners, the
Board of Registration for Professional Engineers and Land Surveyors, the State
Board of Accountancy or the State Bar of California or the Bureau of Collection and
[nvestigative Services.

Local business license(s) and permits(s).

Fictitious name filing; if you are doing business as a fictitious entity. The names on
the Contractors' State License and the fictitious name filing must match.

Partnership Agreement, if the firm is a partnership. ‘The names of the partners must
match those shown to be partners on the Contractors' State License. :

If the firm is a corporation:
i. Articles of Incorporation,

ii.  Corporate Bylaws and
iit.  Minutes of the first meeting.

-Joint Venture Agreement (including dollar amount of capital contnbuuon), if a joint

venture is the applicant.

Federal personal tax returns, Form 1040, in full with W-2 statements and all

supporting schedules and statements for e/l shareholders for the past two years.

Federal corporate tax returns,"Form 1120 (including Schedule E), in full with e/ -
supporting schedules and statements such as Form 4562 for the past two years.

Resumes pointing out the years of specific experience to qualify for the
responsibilities delegated to each Management person listed in item 15 of this
Application. '

Proof, if the firm is registered as a disadvantaged business under section 8(a) of the

* Small Busmess Act,

Inventory (not to exceed a 10-page extract), if the firm is a manufacturer or supplier.
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10.

11.

12.

13.

List the owners who have an interest of five (5) percent or greater:

Number U.S.
Ethni-  Gender Date of of Yote  Citizen
Name city*.  M/F Ownership  Shares _%.  (ves/no)

If more Owners, check here D and continue listing under item 22.

* American Indian or Alaskan Native, which includes Alaskan Indians, Inuits and Aleuts (any person having origins in
the indigenous peoples of North America and who is an enrolled member of a federally-recognized tribe), Asian {any
person of Chinese, Japanese, Korean; Pacific Islander, Samoan, Filipino, Asian-Indian or South East Asian), Black {any
person having origins in any of the Black racial groups of Africa), Latino (any person of Spanish culture with origins in
Mexico or other Spanish speaking countries in Central or South America, or the Caribbean Islands).

List the contributions of money, equipment, real estate, or expertise of each of the owners
for firms with less than 100 percent disadvantaged ownership.

Date firm was established - " . The total number of years the firm has been
in business is . The number of years the firm has been in business under present
ownership is . The following is a brief explanation of the change in ownership

of the firm (if applicable):

Board of Directors:
Ethni- Gender Date Elected/ .

-3

If more Directors, check here [:] and continue listing under item 22.
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14. If the Board of Directors has changed within the last three years, list the names of the
former Directors, their ethnicity, gender and date of resignation under item 22.

15. Management: The following duties are actually performed by the persons indicated
below: : : :

a.  Preparation of estimates and bids:

by ' who reports to
name name

b.  Hiring, firing of management personnel:

by who reports to
' name name
¢.  Purchasing of major equipment, material or supplies:
by o ; who reports to

name , ) name

d. Financial control:

by - - who reports to
' name name
e.  Negotiations and approval of contracts:
by who reports to
name name

f. Administration of contracts:

by ' g who reports to
name - name

g.  Supervision of field operations:

by ' who reports to
name ' name

h.  Marketing and sales activities:

by ' who reports to
name ' name

i. Warehouse inventory and control:

by ' who feports to
name name
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16.

17.

18.

19.

20

Federal identification no.

Indicate the firm's gross receipts and
years:

ai/erage number of employees for the last three tax

- Employees

Year ending Amount

Year ending . Amount Employees
Year ending _ Amount Employees
MANUFACTURERS AND SUPPLIERS ONLY: For last year:

a.  Lowest no. of employees

b.  Highest no. of employees

c.  No.of employees whose job lasted the entire year

d. Were any of the employees on another firm's payroll? If so, identify the

firm:

e.  Value of current inventory $

f.  Location of inventory

How were applications to other local agencies handled?

Approved
Name of local agency /M/WBE? Yes/No ate
a.
b.
d.
Name of Surety -
Name of Agent Telephone No.

Bonding Limit

Sources of letter of credit
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21.

22.

23.

If the firm or other firms with any of the same officers has previously been denied
recognition as an M/WBE, MBE or WBE please explain the circumstances.

Identify any owner or management official of the named firm who is or has been an
employee of another firm that has an ownership interest in or a present business
relationship with the named firm. Describe present business relationships which include
sharing space, equipment, financing or employees, as well as comrmon owners. Please use
this additional space to supplement the information provided above, especially under items
1,6,10, 11, 12 and 13. You may attach additional sheets.

The firm intends to subcontract percent of the work to be performed under its

contract with . to the following:
M/WBE  Amount of

ame - Yes/No  Subcontract Scope of Work-
a. | - -
'b.
c.
d.
€.
f.
g.
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AFFIDAVIT
(To be completed by Minority or Woman Owner)

"The undersigned swears that the foregoing statements are true and correct and include all
‘material information necessary to identify and explain the operations of

(Name of Firm)
as well as the ownership thereof. Further, the undersigned covenant(s) and agree(s) to provide to
the local agency current, complete and accurate information regarding actual joint venture
arrangements and to permit the audit and examination of the books, records and files of the joint
venture, or those of each joint venturer relevant to the joint venture, by authorized representatives
of the agency. Any material misrepresentation will be grounds for terminating any contract
which may be awarded and for initiating action under state law concerning false statements."

NOTE:

a. The conditions outlined in this affidavit are applicable to any additional information that is required to be provided to
authenticate the affiant's fim.

b. You are required to notify the agency if any significant changes occur that would alter your status as an M/WRE.

o Section 94.4 of the Streets-and Highways Code states that a D/M/WBE is subject to a civil penalty of not more than

$5,000 if said firm willfully and knowingly makes a false statement with the intent to defraud this certification.

Name of Firm , ’ Name of Firm
Signature “ - Signature
Name and Title : Name and Titfe
Date ' Date
On this day of : ' , 199 , before me appeared

., to me personally known, who, being duly sworn,

did execute the foregomg affidavit, and d1d state that he or she was properly authorized by
to execute the affidavit and did so as his or her free act and deed.

(Name of Firm)
Notary Public ’ -‘ Commission expires
‘ (Seal) ,
Date __, State of California, County of
On this day of | , 199 , before me appearzd

, to me personally known, who, being duly sworn,

did execute the foregoing afﬁdavxt and d1d state that he or she was properly authorized by
to execute the affidavit and did so as his or her free act and deed.

{Name of Firm)

Notary Public Comrmission expires
' (Seal) .

Date - , State of California, County of
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EXHIBIT B

'M/WBE ELIGIBILITY STATEMENT
(To be completed by Minority or Weman Owner)

(Name of Project) (General Contractor if not the General itself)

I , declare: -

1.  Ihave carefully reiziewed the Affidavit/Declaration executed by myself

on on behalf of

Date o Name of Fim

2.  The only changes to said document are:

[ have personal knowledge of the foregoing facts and if called as a witness I could and would
testify competently thereto. I declare under penalty of perjury that the foregoing is true and
correct,

Executed on : ' in
Date ' ) Place of Execution

Signature of Declarant Title
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A.

EXHIBIT C
' | M/WBE DEFINITIONS

Economically Disadvantaged:  Once a business reaches the 3-year average size

threshold for the applicable industry the business ceases to be economically
disadvantaged, it is not an eligible M/WBE and it will not.be counted towards meeting
M/WBE goals. - '

Industry ’ _ Gross Income -

Construction | $14,000,000
Suppliers 2,000,000
Professional or Personal Service 2,000,000

Minority or Minority Group Person

1. American Indian: any person having origins in the original peoples of North
America including Alaskan Natives, Aleuts, Eskimos, and American Indians and
who maintains cultural identification through tribal roll registration, membership,
participation or community recognition.

2. Asian: any person of Chinese, Japanese, Korean, Pacific Islander, Samoan, |
Filipino, Asian-Indian or South East Asian origins;

3. Black: any person having origins in any of the Black racial groups of Africa;

4. Latino: any person of Spanish culture with origins in Mexico or other Spanish
speaking countries in Central or South America or the Caribbean Islands;

Minority-owned Business Enferprise (MBE): an economically disadvantaged
business, which is an independent and continuing business for profit, which performs a
commercially useful function, and is owned and controlled by one or more minority
group persons residing in the United States or its territories.

Owned: the minority group persons or women as the context requires, possess an
ownership interest of at least 51 percent of the business, possess incidents of ownership,
such as an interest in profit and loss equal at least to the required ownership interest
percentage, and contribute capital, equipment and expertise to the business equal to the
claimed ownership percentage.

Person: one or more individuals, partnerships, associations, organizations, corporations,
and cooperatives.

Woman-owned Business Enterprise (WBE): an economically disadvantaged business,

which is an ixidepcndent and continuing business for profit, which performs a
commercially useful function, and is owned and controlled by one or more women re-
siding in the United States or its territories.

Woman/Minority-owned Business Enterprise (W/MBE): an economically
disadvantaged business, which is an independent and continuing business for profit,
which performs a commercially useful function, and is owned and controlled by one or
more women and minority group persons residing in the United States or its territories.
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M/WBE CERTIFICATION CRITERIA

The Agency will accept the certifications or denials of the Human Rights
Commission of the City and County of San Francisco unless the Agency has -
reasonable grounds to believe that the certification or denial is inappropriate or

otherwise incorrect.

In order to be certified as an MBE or WBE the business must meet the definition
of MBE set forth in subsection C or WBE set forth in subsection F.

In order for the M/WBE component of a joint venture te be recognized the
- ownership interest must meet a 35 percent threshold; provided, that if the joint
venture subcontracts to non-M/WBEs a percent of the work in excess of the
percentage interest that the M/WBE has in the joint venture, the joint venture shall
not be recognized as an M/WBE,

The Agency will not recognize a subcontractor as an M/WBE if it subcontracts
more than 50 percent of its subcontract amount to non-M/WBEs.

A confractor may substitute the amount of a purchase order to a minority or
woman-owned supplier for up to 15 percent of the M/WBE subcontractor goals.
In order to be recognized, a supplier must perform a commercially useful function
in the supply process. However, if the supplier is acting as a mere conduit such as
a manufacturer's representative or broker then only the amount of the commission
or three percent, whichever is greater, will be credited towards meeting the
M/WBE goals. If none of the work is to be subcontracted, minority and woman-
owned suppliers may be utilized without limitation.

If a firm contends that it is an MBE or WBE, the minority or woman owner must
submit to the Agency an M/WBE Application for Certification- with
accompanying Affidavit under penalty of perjury that he or she is a member of a
class protected by the Purchasing Policy and Procedures; provided that an
M/WBE that was previously recognized by the Agency may, instead, submit a
one-page M/WBE Eligibility Statement to update its file. The owner of the firm
will sign a declaration swearing to the truth and accuracy of all statements made
and material submitted to the Agency, including additional information.

An eligible MBE or WBE shall be an independent business. In determining
whether a business is independent, the Agency shall examine the adequacy of the
business's resources for the scope of work under a proposed contract, its financial
independence, the extent of its equipment leasing, and its relationships with non-
minority firms; whether the firm:

a. is known in the industry or trade to be operated by a non-minority male;
b. is opérated in tandem Wi.th‘ a non-M/WBE;
¢.  has mulﬁplc licenses, some of which belong to non-M/WBEs;

d. itself oﬁns the equipment or trucks that are to be used on the job;
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10.

e. is listed in the telephone book, preferably in the Yellow Pages under the
class for which it is seeking Agency recognition;

f. subcontracts back to, leases from or is back-contracted by its prime
contractor or subcontractor or joint venturer(s) in an amount unrelated to
shared risks and profits. Back contracting includes any agreement or other
arrangement between a prime contractor and its subcontractor where the
prime contractor performs or secures the performance of the subcontract in
such a fashion and/or under such terms and conditions that the prime
contractor enjoys the financial benefit of the subcontract. Said agreement
or other arrangement includes, but is not limited to, situations where either
a contractor or subcontractor agrees that any term, condition or obligation
imposed upon the subcontractor by the subcontract shall be performed by
or be the responsibility of the prime confractor.

g. maintains a permanent office separate from that of its sources of vehicles,
subcontractors, the general contractor or from any joint venturer(s) ; and

h. in the case of a supplier, whether it carries the material being supplied as a
' regular part of its inventory.

An minority or woman—ownéd firm shall not have any formal or informal
restrictions which limit the customary discretion of the minority or woman owner.
The owner should have the authority to perform all of the below functions:

manage either the marketing or production aspects of the business;

b. be authorized to sign on all bank accounts, to draw against letters of credit,
and to secure surety bonds and insurance; and

c. control the profit sharing, pensions or stock option plans.

The minority or woman owner must serve as the Chief Executive Officer of the
firm, i.e. be the boss. If there are part-owners of the firm who are not minority
group persons or women and who are disproportionately responsible (according to
percent or degree of ownership) for the operation of the firm, then the firm shall
be deemed not controlled by minority group persons or women and shall not be
considered an eligible MBE or WBE. Where the actual day-to-day management
of the firm is handled by individuals other than the owner, those persons who
have the ultimate power to hire and fire the managers shall be considered as
controlling the business.

All securities evidencing full or partial ownership and/or control of a business
entity for purposes of establishing it as a MBE or WBE shall be held directly by

“minority group persons or women. Among the factors considered in making a

determination are whether the owner itself:

a. possesses sufficient working experience and knowledge to perform the
contract;

b. controls at least 51 percent of the directors' votes if the firm is
incorporated.
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12.

13.

14.

.~ Minority and woman owners of firms shall make real and substantial

contributions of capital and expertise to acquire their interests in the firm.
Examples of insufficient contributions include a note payable to the firm or those
of its part-owners who are neither minority group persons nor women, or the
participation as an employee without management authority.

License Qualification Essential: An unregistered person who is used to qualify a.
professional business as an M/WBE does not meet the Agency's M/WBE
requirements of having management and control of the business. Likewise, a
person used to qualify a construction business who is not the Qualifying Partner,
Responsible Managing Employee or Responsible Managing Officer cannot meet
the Agency's M/WBE requirements of having management and control of the
business. An owner who is certified by the Agency for one profession, e.g.
clectrical engineering, cannot attribute that certification to another profession, e.g.
mechanical engineering, unless he or she is registered for more than one

professional license. By extension a certified minority-owned plumbing business

must also be certified to perform electrical work to be an eligible minority-owned

.electrical contractor.

A business requesting to be certified as a MBE or WBE shall supply the Agency
with all such additional information as the Agency may deem relevant in order to
make a determination of such status. If such information is not supplied within 45
days of it being requested, the Agency may consider the Application for
certification withdrawn.

A change in ownership of a firm from majority to all or mostly all minority or
woman ownership will be carefully scrunmzed The following factors shall be

considered;

a, The reason of the timing of the change in ownership of the business
relative to the time that bids are opened or proposals are considered;

b. “Whether an employee-owner who had previous or continuing employee-
employer relationship between or among present owners has management
responsibilities and capabilities;

c. Whether the interest of the non-minority ownership or non-woman
ownership conflicts with the ownership and control requirements of this
Purchasing Policy.
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1.01

1.02

1.03

ATTACHMENT H
SCHEDULE 3

PREVAILING WAGE PROVISIONS
(LABOR STANDARDS)

Applicability. These Prevailing Wage Provisions (hereinafter referred to as
“Labor Standards™) apply to any and all Contracts for construction of the Owner
Improvements as defined in this South OPA between each Owner and the Agency
of which this Schedule 3 and these Labor Standards are a part. -

All Contract and Subcontracts shall contain the Labor Standards.
Confirmation by Construction Lender. All specifications relating to the
construction of the Owner Improvements shall contain these Labor Standards and
the Owner shall have the responsibility to assure that all Contracts, regardless of
tier, incorporate by reference the specifications containing these Labor Standards.
If for any reason said Labor Standards are not inciuded, the Labor Standards shall
nevertheless apply. Each Owner shall supply the Agency with true copies of each
Contract for the construction of the Owner Improvements showing the '
specifications that contain these Labor Standards promptly after due, and
complete execution thereof and before any work under such contract commences.
Failure to do shall be a violation of these Labor Standards.

Definitions. The following definitions shall apply for purposes of this Schedule
3. All terms used herein and not otherwise defined shall have the same meaning
as the same term in this South OPA. :

(@  “Contractor” is an Owner if permitted by law to act as a contractor, the
general contractor, and any contractor as well as any subcontractor of any
tier subcontractor having a Contract that exceeds $10,000, and who
employs Laborers, Mechanics, Working Forepersons, and security guards
to perform the construction on all or any part of the Owner Improvements.

(b)  “Laborers” and “Mechanics” are all persons providing labor to perform the

construction, including Working Forepersons and security guards.

(c) “Working Foreperson” is a person who, in addition to performing
supervisory duties, performs the work of a2 Laborer or Mechanic during a
least 20 percent of the work week.
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1.04

Prevailing Wage.

(2)

(b)

@©

All Laborers and Mechanics employed in the construction of the Owner
Improvements will be paid unconditionally and not less often than once a
week, and without subsequent deduction or rebate on any account (except
such payroll deductions as are permitted by section 1.05) the full amount
of wages and bona fide fringe benefits (or cash equivalents thereof) due at
the time of payment computed at rates not less than those contained in the
General Prevailing Wage Determination (hereinafter referred to as the
“Wage Determination’) made by the Director of Industrial Relations
pursuant to California Labor Code Part 7, Chapter 1, Article 2, sections
1770, 1773 and 1773.1, regardless of any contractual relationship which

‘may be alleged to exist between the Contractor and such Laborers and

Mechanics. A copy of the applicable Wage Determination is on file in the
offices of the Agency with the Chief of Development and Real Estate. On
the date of the South OPA execution, the Agency shall provide the Owner
with a copy of the applicable Wage Determination.

All Laborers and Mechanics shall be paid the appropriate wage rate and
fringe benefits for the classification of work actually performed, without
regard to skill. Laborers or Mechanics performing work in more than one

* classification may be compensated at the rate specified for each

classification for the time actually worked therein provided that the
Contractor’s payroll records accurately set forth the time spent in each
classification in which work is performed.

Whenever the wage rate prescribed in the Wage Determination for a class
of Laborers or Mechanics includes a fringe benefit which is not expressed
as an hourly rate, the Contractors shall either pay the benefit in the manner
as stated therein i.e. the vacation plan, the health benefit program, the
pension plan and the apprenticeship program, or shall pay an hourly cash
equivalent thereof.

If the Contractor does not make payments to a trustee or other third
person, the Contractor may consider as part of the wages of any laborer or
Mechanic the amount of any costs reasonably anticipated in providing
benefits under a plan or program of a type expressly listed in the Wage
Determination, provided that the Executive Director of the Agency has
found, upon the written request of the Contractor, made through an Owner
that the intent of the Labor Standards has been met. Records of such costs
shall be maintained in the manner set forth in subsection (a) of

Article 1.08. The Executive Director of the Agency may require the
Owner to set aside in a separate interest bearing account with a member of
the Federal Deposit Insurance Corporation, assets for the meeting of )
obligations under the plan or program referred to above in subsection (b)
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()

of this Article 1.04. The interest shall be accumulated and shall be paid as
determined by the Agency acting at its sole discretion.

Regular contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or programs,
which cover the particular weekly period, are deemed to be constructively
made or incurred during such weekly period.

Permissible Payrofl Deductions. The following payroll deductions are
permissible deductions. Any others require the approval of the Agency’s
Executive Director. _ :

(a)

(b)

(©

(d

Any withholding made in compliance with the requirements of Federal,
State or local income tax laws, and the Federal social security tax.

Any repayment of sums previously advanced to the employee as a bona
fide prepayment of wages when such prepayment is made without
discount or interest. A “bona fide prepayment of wages” is considered to
have been made only when cash or its equivalent has been advanced to the
employee in such manner as to give him or her complete freedom of
disposition of the advanced funds.

Any garnishment, unless it is in favor of the Contractor (or any affiliated
person or entity), or when collusion or collaboration exists.

Any contribution on behalf of the employee, to funds established by the
Contractor, representatives of employees or both, for the purpose of
providing from principal, income or both, medical or hospital care,
pensions or annuities on retirement, death benefits, compensation for
injuries, illness, accidents, sickness or disability, or for insurance to
‘provide any of the foregoing, or unemployment benefits, vacation pay,
savings accounts or similar payments for the benefit of employees, their
families and dependents provided, however, that the following standards
are mef:

1. The deduction is not otherwise prohibited by law; and
2. It is either:
a. Voluntarily consented to by the employee in writihg and in

advance of the period in which the work is to be done and
such consent is not a condition either for obtaining or for
the continuation of employment, or

631 3



1.06

b.  Provided for in a bona fide collective bargaining agreement
between the Contractor and representatives of its
employees; and '

3. No profit or other benefit is otherwise obtained, directly or
indirectly, by the Contractor (or any affiliated person or entity) in
the form of commission, dividend or otherwise; and

4, The deduction shall serve the convenience and mterest of the
employee.

(&) Any authorized purchase of United States Savmgs Bonds for the
employee. _

® Any voluntarily authorized repayment of loans from or the purchase of
shares in credit unions organized and operated in accordance with Federal
and State credit union statutes.

{(g)  Any contribution voluntarily authorized by the employee for the American
Red Cross, United Way and similar charitable organizations.

(h) Any payment of regular union initiation fees and membership dues, but
not including fines or special assessments provided, that a collective
bargaining agreement between the Contractor and representatives of its
employees provides for such payment and the deductions are not otherwise
prohibited by law.

Apprentices and Trainees. Apprentices and trainees will be permitted to work at
less than the Mechanic’s rate for the work they perform when they are employed
pursuant to and are individually registered in an apprenticeship or trainee program
approved by the U.S. Department of Labor, Employment and Training
Administration, Bureau of Apprenticeship and Training (“BAT”) or with the
California Department of Industrial Relations, Division of Apprenticeship
Standards (“DAS”) or if a person is employed in his or her first 90 days of
probationary employment as an apprentice or trainee in such a program, who is
not individually registered in the program, but who has been certified by BAT or
DAS to be eligible for probationary employment. Any employee listed on a
payroll at an apprentice or trainee wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the applicabie wage rate for
a Mechanic. Every apprentice or trainee must be paid at not less than the rate
specified in the registered program for the employee’s level of progress, expressed
as a percentage of a Mechanics® hourly rate as specified in the Wage

~ Determination. Apprentices or trainees shall be paid fringe benefits in accordance

with the provisions of the respective program. If the program does not specify
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fringe benefits, employees must be paid the full amount of fringe benefits listed in
the Wage Determination. .

1.07 Overtime. No Contractor contracting for any part of the construction of the
Owner Improvements which may require or involve the employment of Laborers
or Mechanics shall require or permit any such Laborer or Mechanic in any
workweek in which he or she is employed on such construction to work in excess
of eight hours in any calendar day or in excess of 40 hours in such workweek
unless such Laborer or Mechanic receives compensation at a rate not less than one
and one-half times the basic rate of pay for all hours worked in excess of eight
hours in any calendar day or in excess of 40 hours in such workweek, whichever
is greater.

1.08 Payrolls and Basic R_ecords. |

(a) Payrolls and basic records relating thereto shall be maintained by the
Contractor during the course of its construction of the Owner
Improvements and preserved for a period of one year thereafter for all
Laborers and Mechanics it employed in the construction of the Owner
Improvements. Such records shall contain the name, address and social
security number of each employee, his or her correct classification, hourly
rates of wages paid (including rates of contributions or costs anticipated
for fringe benefits or cash equivalents thereof), daily and weekly number
of hours worked, deductions made and actual wages paid. Whenever the
wages of any Laborer or Mechanic include the amount of any costs
reasonably anticipated in providing benefits under a plan or program, the
Contractor shall maintain records which show the costs anticipated or the
actual costs incurred in providing such benefits and that the plan or
program has been communicated in writing to the Laborers or Mechanics -
affected. Contractors employing apprentices or trainees under approved
programs shall maintain written evidence of the registration of
apprenticeship programs and certification of trainee programs, the
registration of the apprentices and trainees, and the ratios and wage
prescribed in the applicable programs or the Wage Determination.

) L. The Contractor shall submit to the Agency on the first Wednesday
of each week at noon a copy of the payrolls for the previous month
in which any construction of the Owner Improvements was
performed. The payrolls submitted shall set out accurately and
completely all of the information required by the Agency’s
Optional Form, an initial supply of which may be obtained from
the Agency. The Contractor if a prime contractor or an Owner
acting as the Contractor is responsible for the submission of copies
of certified payrolls by all subcontractors; otherwise each
Contractor shall timely submit such payrolls.
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1.10

1.11

1.12

1.13

2. Each weekly payroll shall be accompanied by the Statement of
* Compliance that accompanies the Agency’s Optional Form and
properly executed by the Contractor or his or her agent, who pays
or supervises the payment of the employees.

(¢)  The Contractor shall make the records required under this Article 1.08
available for inspection or copying by authorized representatives of the
Agency. On request the Executive Director of the Agency shall advise the
Contractor of the identity of such authorized representatives. ’

Occupational Safety and Health. No Laborer or Mechanic shall be required to
work in surroundings or under working conditions which are unsanitary,
hazardous or dangerous to his or her safety and health as determined under
construction safety and health standards promulgated by Cal-OSHA or if Cal-
OSHA is terminated, then by the federal OSHA.

Diversity Action Program. The utilization of apprentices, trainees, Laborers and
Mechanics under this part shall be in conformity with the diversity program set
forth in Attachment H including Schedule 1. Any conflicts between the language
contained in this Schedule 3 shall be resolved in favor of the language set forth in
Attachment H, except that in no event shall less than the Prevailing Wage be paid.

Nondiscrimination Against Employees for Complaints. No Laborer or

Mechanic to whom the wage, salary or other Labor Standards of this Agreement
are applicable shall be discharged or in any other manner discriminated against by
the Contractor because such employee has filed any complaint or instituted or
caused to be instituted any proceeding under or relating to these Labor Standards.

Posting of Notice to Employees. A copy of the Wage Determination referred to
above in subsection (a) of Article 1.04 together with a copy of a “Notice to
Employees,” in the form appearing on the last page of these Labor Standards,
shall be posted and maintained by the Contractor in a prominent place readily
accessible to all applicants and employees performing construction of the Owner

- Improvements before construction commences. If such Notice and Wage

Determination is not so posted or maintained, the Agency may do so.
Violation and Remedies.
(a) Compliance Determined on Contract Basis. Compliance with the

provisions of this Schedule 3 shall be determined, and remedies shall be
. applied, on an individual Contract basis.
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(b).

©

(d)

()

Liability to Employee for Unpaid Wages. The Contractor shall be liable to

the employee for unpaid wages, overtime wages and benefits in violation
of these Labor Standards.

Stop Work--Contract Terms, Records and Payrolls. If there is a violation
of these Labor Standards by reason of the failure of any Contract for the

construction of the Owner Improvements to contain the Labor Standards
as required by Article 1.02 (“Non-Conforming Contract”); or by reason of
any failure to submit the payrolls or make records available as required by
Article 1.08 (“Non-Complying Contractor™), the Executive Director of the
Agency may, after written notice to the Owner with a copy to the
Contractor involved and failure to cure the violation within five working
days after the date of such notice, stop the construction work under the
Non-Conforming Contract until the Non-Complying Contractor comes
into compliance. '

Stop Work and Other Violations. For any violation of these Labor
Standards, the Executive Director of the Agency may give written notice
to the Owner, with a copy to the Contractor involved, which notice shall
state the claimed violation and the amount of money, if any, involved in
the violation. Within five working days from the date of said notice, the
Owner shall advise the Agency in writing whether or not the violation is
disputed by the Contractor and a statement of reasons in support of such
dispute (the “Notice of Dispute”). In addition to the foregoing, the Owner,
upon receipt of the notice of claimed violation from the Agency, shall with
respect to any amount stated in the Agency notice withhold payment to the
Contractor of the amount stated multiplied by 45 working days and shall
with the Notice of Dispute, also advise the Agency that the moneys are
being or will be withheld. If the Owner fails to timely give a Notice of the
Dispute to the Agency or to advise of the withhold, then the Executive
Director of the Agency may stop the construction of the Owner

- Improvements under the applicable Contract or by the involved Contractor

until such Notice of Dispute and written withhold advice has been
received.

. Upon receipt of the Notice of Dispute and withhold advice, any stop work

which the Executive Director has ordered shall be lifted, but the Owner
shall continue to withhold the moneys until the dispute has been resolved
either by agreement, or failing agreement, by arbitration as is provided in
Article 1.14. '

General Remedies. In addition to all of the rights and remedies herein
contained, but subject to arbitration, except as hereinafter provided, the
Agency shall have all rights in law or equity to enforce these Labor
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Standards including, but not limited to, a prohibitory or mandatory
injunction with respect to the Improvements work being performed by the
Non-Complying Contractor. Provided, however, the stop work remedy of
the Agency above provided in section (b) and (c) is not subject to
arbitration. ' : ‘

Arbitration of Disputes.

(a)

®)

(©)
@

(e)

®

(2

Any dispute regarding these Labor Standards shall be determined by
arbitration through the American Arbitration Association, San Francisco,
California office (“AAA”) in accordance with the Commercial Rules of

~ the AAA then applicable, but subject to the further provisions thereof.

The Agency and all persons or entities who have a contractual relationship
affected by the dispute shall be made a party to the arbitration. Any such
person or entity not made a party in the demand for arbitration may
intervene as a party and in turn may name any such person or entity as a

party.

The arbitration shall take place in the City and County of San Francisco.

Arbitration may be demanded by the Agency, the Owner or the

- Contractor.

With the demand for arbitration, there must be enclosed a copy of these
Labor Standards, and a copy of the demand must be mailed to the Agency
and the Owner, or as appropriate to one or the other if the Owner or the
Agency is demanding arbitration: If the demand does not include the
Labor Standards they are nevertheless deemed a part of the demand. With

‘the demand if made by the Agency or within areasonable time thereafter

if not made by the Agency, the Agency shall transmit to the AAA a copy
of the Wage Determination (referred to in Article 1.04) and copies of all
notices sent or received by the Agency pursuant to Article 1.13. Such
materials shall be made part of the arbitration record.

One arbitrator shall arbitrate the dispute. The arbitrator shall be selected
from the panel of arbitrators of the AAA by the parties to the arbitration in'
accordance with the AAA rules. The parties shall act diligently in this
regard. If the parties fail to select an arbitrator, within seven (7) days from
the receipt of the panel, the AAA shall appoint the arbitrator. A condition

- to the selection of any arbitrator shall be that person’s agreement to render

a decision within 30 days from appointment.

Any party to the arbitration whether the party participates in the arbitration

* or not shall be bound by the decision of the arbitrator whose decision shall
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be final and binding on all of the parties and any and all rights of appeal
from the decision are waived except a claim that the arbitrator’s decision
violates an applicable statute or regulation. The decision of the arbitrator
shall be rendered on or before 30 days from appointment. The arbitrator
shall schedule hearings as necessary to meet this 30 day decision
requirement and the parties to the arbiiration, whether they appear or not,
shall be bound by such schedulmg

(h)  Any party to the arbitration may take any and all steps permitted by law to
enforce the arbitrator’s decision and if the arbitrator’s decision requires the
payment of money the Contractor shall make the required payments and
the Owner shall pay the Contractor from money withheld.

(i) Cost and Exgense Each party shall bear its own costs and expenses of
the arbitration and the costs of the arbitration shall be shared cqually
among the parties.

()  NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE
AGREEING TO HAVE ANY DISPUTE ARISING OUT OF THE
MATTERS INCLUDED IN THE “ARBITRATION OF DISPUTES”
PROVISION DECIDED BY NEUTRAL ARBITRATION AS
PROVIDED BY CALIFORNIA LAW AND YOU ARE GIVING UP
ANY RIGHTS YOU MIGHT POSSESS TO HAVE THE DISPUTE
LITIGATED IN COURT OR JURY TRIAL. BY INITIALING IN THE
SPACE BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS
TO DISCOVERY AND APPEAL, UNLESS THOSE RIGHTS ARE
SPECIFICALLY INCLUDED IN THE “ARBITRATION OF
DISPUTES” PROVISION. IF YOU REFUSE TO SUBMIT TO
ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU
MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY
OF THE CALIFORNIA CODE OF CIVIL PROCEDURE. YOUR
AGREEMENT TO THIS ARBITRATION PROVISION IS
VOLUNTARY.

WE HAVE READ AND UNDERSTAND THE FOREGOING AND
AGREE TO SUBMIT DISPUTES ARISING OUT OF THE MATTERS
INCLUDED IN THE “ARBITRATION OF DISP ” PROVISION

TO@WITRATION

Age y Owner

1.15 Non-liability of the Agency. Each Owner and Contractor acknowledge and agree
that the procedures hereinafter set forth in for dealing with violations of these
‘Labor Standards are reasonable and have been anticipated by the parties in
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securing financing, in inviting, submitting and receiving bids for the construction
of the Owner Improvements, in determining the time for commencement and
completion of construction and in proceeding with construction work.
Accordingly the Owner, and any Contractor, by proceeding with construction
expressly waives and is deemed to have waived any and all claims against the
Agency for damages, direct or indirect, arising out of these Labor Standards and
their enforcement and including but not limited to claims relative to stop work
orders, and the commencement, continuance or completion of construction.
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ATTACHMENT H
SCHEDULE 4

JOB TRAINING, REFERRAL, HIRING AND ECONOMIC DEVELOPMENT

PROGRAM

- PROGRAM COMPONENTS. Owner and the Agency recognize that development in
the South Plan Area has the potential to create substantial employment opportunities at all
levels, including Entry Level Positions for Economically Disadvantaged Individuals. To
capitalize on these opportunities, Owner commits to the following which shall constitute
the sole obligations of Owner, its future tenants and Transferees with respect to first
source hiring, referral and job training:

A.

Establishment of First Source Fund. To enable the City to administer a program
to prepare Economically Disadvantaged Individuals for Entry Level Positions,
Owner will pay the sum of One Million Five Hundred Thousand Dollars
($1,500,000) into a First Source Hiring Fund, designated by the City and to be
used for the purposes of job training, referral, and other activities of the citywide -
First Source Hiring Program as determined appropriate by the City. The “First
Source Hiring Program” is a City program which identifies Entry Level Positions
to properly ailocate training resources, and seeks to make available job
opportunities for graduates of these training programs. The funds will be
contributed by Owner in three increments of Five Hundred Thousand Dollars
($500,000) each, once the Certificate of Completion has been finally granted to
Owner for each Project that brings the total combined, cumulative development of
Commercial Industrial, Retail, and Hotel uses, as defined in the Mission Bay
South Redevelopment Plan, to one (1) million, two (2) million, and three (3)
million Leasable square feet, respectively. As used in this subsection L.A.,
“finally granted” shall mean any and all applicable appeal periods for the filing of
any administrative appeal challenging the issuance of each Certificate of
Completion shall have expired and no such appeal shall have been filed, or if such
administrative appeal is filed, the Certificate of Completion shall have been
upheld by a final decision in each such appeal without any adverse effect on the
Certificate of Completion.

Job Training Program. The job training fund described in Article LA shall be
used by the City for the purpose of job training and referral for Economically
Disadvantaged Individuals. The Agency acknowledges that the City and not
Owmer is solely responsible for the design, implementation and maintenance of
job training programs to assist Economically Disadvantaged Individuals in the
development of the necessary skills, knowledge and experience to apply and
successfully compete for entry level positions in the South Plan Area. Agency
acknowledges that such job training programs may be administered directly by the
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City or community based organizations which may be selected by the City from
time to time and not by Owner. All costs of designing, implementing and
maintaining such job training programs shall be born exclusively by the City from
the job training fund or other sources, and Owner shall not be responsible for any
amount in excess of that contributed pursuant to Article LA. Agency
acknowledges that City and not Owner has the sole responsibility for dlrectmg,
supervising and coordinating with any such community based organizations.

First Source Hiring Program. Each Owner shall comply with any applicable

provisions of the City’s First Source Hiring Program pursuant to Ordinance

~ No. 264-98 adopted on August 10, 1998, to the extent that and so long as such
provisions remain in full force and effect on a city-wide basis to established and

future development. Owner acknowledges its application, to the extent therein

provided, to future tenants and Transferees.
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OFFICE OF THE MAYOR EDWIN M. LEE

SAN FRANCISCO MAYOR
TO: | Angela Calvillo, Clerk of the Board of Supervisors
FROM: {7\Mayor Edwin M. Lee %5/
RE: Accept and Expend Private Grant — First Source Hiring Program, Mission
Bay South Owner Participation Agreement — $500,000
DATE: November 5, 2013

Attached for introduction to the Board of Supervisors is the ordinance authorizing the
Office of Economic and Workforce Development (OEWD) to retroactively accept and
expend a grant in the amount of $500,000 from FOCIL-MB for the Mission Bay South
Plan First Source Hiring Program, and amending Ordinance No. 160-13 (Annual Salary
Ordinance, FY 2013-14 and FY 2014-2015) to reflect addition of two (2) Class 9704
Employment and Training Specialists 1l positions (1.00 FTE) and one (1) Class 2992
Contract Compliance Officer | position (0.50 FTE) in the Office of Economic and
Workforce Development.

| request that this item be calendared in Budget and Finance Committee on November
20, 2013.

Should you have any questions, please contact Jason Elliott (415) 554-5105.

1 DR. CARLTON B. GOODLETT PLACE, Room 200
SAN FRANCISCO, CALIFORNIA 94102-4681 _ 3 / O
TELEPHONE: @41 $) 554-6141 /
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