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FILE NO. 131083 ORDINANCE NO. 

1 [Accept and Expend Private Grant - Mission Bay South Plan First Source Hiring 
Program, and Amendment to the Annual Salary Ordinance - FYs 2013-2014 and 

2 2014-2015 - $500,000] 

3 

4 
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Ordinance retroactively authorizing the Office of Economic and Workforce 

Development (OE,WD) to accept and expend a grant in the amount of $500,000 
.~-;~!" .• ;~ (~;~. Jo. ,J .... r;,tt·.~ ':J.-..~ 

from FOCIL'-MB for the Mission Bay South Plan First Source Hiring Program, 

and amending Ordinance No. 160-13 (Annual Salary Ordinance, FYs 2013-2014 

and FY2014-2015) to reflect addition of two Class 9704 Employment and 

Training Specialists Ill positions (1.00 FTE) and one Class 2992 Contract 

Compliance Officer I position (0.50 FTE) in the Office of Economic and 

Workforce Development for the period of October 1, 2013, to June 30, 2016. 

NOTE: Additions are single-underline italics Times New Roman; 
deletions are strikethrough italics Times Now Roman. 
Board amendment additions are double underlined. 
Board amendment deletions are strikethrough normal. 

Be it ordained by the People of the City and County of San Francisco: 

Section 1. Findings 

(a) On November 16, 1998, the former Redevelopment Agency of the City 

19 . arid County of San Francisco entered Into the Mission Bay South Owner Participation 

20 Agreement ("South OPA") with the Gatellus Development Corporation (CDC). The 

21 South OPA amended The Mission Bay South Redevelopment Plan (Ordinance No. 
--

22 335-98). The Plan provides for the .redevelopment, rehabilitation, and revitalization of 

23 the area generally bounded by Seventh Street, Mariposa Street, relocated Terry 

24 Francois Boulevard and China Basin Channel and containing approximately two 

25 hundred thirty eight (238) acres of land. 
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1 (b) The South OPA established the Fir?t Source Hiring Fund to enable the 

2 · City to prepare economically disadvantaged individuals for the entry level positions 

3 created within the South Plan Area. CDC agreed to provide one and one-half million 

4 dollars ($1,500,000) into the First Source Hiring Fund to be used for the purposes of 

5 · job training, referral, and other activities of the citywide First Source Hiring Program 

6 as determined by the City. 

7 (c) · In November 2004, FOCIL-MB purchased the land and development 

8 rights from CDC to become the Master Developer of the Mission Bay South 

9 Redevelopment Plan. 

10 (d) The funds are to be contributed by FOCIL-MB in three increments of 

11 five hundred thousand dollars ($500,000) upon completion of each project that brings 

12 the total combined, cumulative development of Commercial Industrial, Retail, Hotel 

13 uses, as defined in the Mission Bay South Redevelopment Plan, to one million, two . 

14 million, and three million leasable square feet, respectively. 

15 (e) On September 9, 2013, the Office of Economic and Workforce 

16 Development received the first installment of $500,000. 

17 Section 2. Authorization to accept and expend grant funds. 

18 (a) The Board of Supervisors hereby authorizes the Office of Economic and 

19 Workforce Development to retroactively accept and expend, on behalf of the City and 

20 County of San Francisco, First Source Funds in the _amount of $500,000 for the 

21 purpose of providing job training and referral _services to prepare economically 

22 disadvantaged San Francisco residents for entry level positions within the South Plan . 

23 Area. 

24. (b) The grant includes a budget for indirect costs of $122, 100 (32.31 %). 

25 
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1 Section 3. Grant funded positions; Amendment to FY 2013-14 and FY 2014-

2 2015 Annual Salary Ordinance. 

3 The hereinafter designated sections and items of Ordinance No. 160-13 

4 (Annual Salary Ordinance, FY 2013-2014 and FY 2014-2015) are hereby amended to 

5 add three (3) positions (1.5 FTE) in the Office of Economic and Workforce 

6 Development, and shall read as follows: 

7 
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25 

Department: 

Program: 

Subfund: 

Index Code: 

ECN Economic and Workforce Development (21) 

BL 1 Workforce Training 

2S-CDB-GNC 

ECNWDMBFS 

Amendment: # of Pas. Class and Item No. Compensation Schedule 

Add 0.5 FTE 9704 Emplovment and Training Specialist I/I $2.483 B $3,018 

Add 0.5 FTE 9704 Employment and Training Specialist I/I $2,483 B $3, 018 

Add 0.5FTE 2992 Contract Compliance Officer I $2, 969 B $3, 608 
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APPROVED AS TO FORM: 

By: 

Virginia Dario Elizondo 

Deputy City Attorney 

APPROVED: ~JA. ~ 
..fu< Edwin M. Lee 

Mayor 

APPROVED AS TO CLASSIFICATION 

DEPARTMENT OF HUMAN RESOURCES 

Micki Callahan 

Department of Human Resources 

13 APPROVED:_!!---+--=-------

14 

15 

16 

17 Recommended: 

18 

19 

20 

21. Office of Economic and WorkforceDevelopment 

22 

23 

24 

25 
I Office of Economic and Workforce Development 
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TO: Angela Calvillo, Clerk of the Board of Supervisors 

FROM: Pat Mulligan, CityBuild Director 
Office of Economic and Workforce Development 

DATE: October 29, 2013 

SUBJECT: Accept and Expend Ordinance for Private Grant 

GRANT TITLE: First Source Hiring Grant, Mission Bay South 

Attached please find the original and 4 copies of each of the following: 

_X_ Proposed grant ordinance; original signed by Department, Mayor, Controller 

_X_ Grant information form, including disability checklist 

_X_ Grantbudget 

_ Grant application 

_x_ Letter of Intent or grant award letter from funding agency 

_Ethics Form 126 (if applicable) 

Special Timeline- Requirements: 

Departmental_representative to receive a copy of the adopted ordinance: 

Name; Phone: 

Interoffice Mail Address: City Hall Room 448 

Certified copy required Yes D No [ZI 

(Note: certified copies have the seal of the City/County affixed and are occasionally required by 
funding agencies. In most cases ordinary copies without the seal are sufficient). 
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File Number: 
~~~~~~~~~~ 

(Provided by Clerk of Board of Supervisors) 

Grant Ordinance Information Form 
(Effective May 2011) 

Purpose: Accompanies proposed Board of Supervisors ordinances authorizing a Department to accept and 
expend grant funds. 

The following describes the grant referred to in the accompanying ordinance: 

1. Grant Title: First Source Hiring Program Grant 

2. Department: Office of Economic and Workforce Development 

3. ContactPerson: Pat Mulligan Telephone: (415) 701-4859 

4. Grant Approval Status (check one): 

[x] Approved by funding agency [ ] Not yet approved 

5. Amount of Grant Funding Approved or Applied for: $500,000 

6a. Matching Funds Required: None 
b. Source(s) of matching funds (if applicable): NA 

?a. Grant Source Agency: Catelh.,!s Development Corporation 
b. Grant Pass-Through Agency (if applicable): NA 

8. Proposed Grant Project Summary: The First Source Hiring Program will prepare economically 
disadvantaged San Francisco residents for entry level position created by Mi~sion Bay South Redevelopme1 

9. Grant Projeet Schedule, as allowed in approval documents, or as proposed: 

Start-Date: 10/1/13 End-Date: 6/30/16 (or until funds exhausted) 

There are no time restrictions with this grant. Fund~ are contributed when development goals measured by 
Jeasable square feet are met. The first goal of 1 million leasable square feet has been met and the first 
$500,000 thousand was contributed. 

10. Number of new positions created and funded: 3 

11. Explain the disposition of employees once the grant ends? Employees will be separated when grant terr 
expires. 

12a. Amount budgeted for contractual services: None 

b. Will contractual services be put out to bid? N/ A 

c. If so, will contract services help to further the goals of the Department's Local Business Enterprise (LBI 
requirements? N/A 

d. Is this likely to be a one-time or ongoing request for contracting out? N/A 
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13a. Does the budget include indirect costs? [x] Yes []No 

b1. If yes, how much? $122,100 
b2. How was the amount calculated? Department Approved Indirect Cost Rate 

c. If no, why are indirect costs not included? 
[] Not allowed by granting agency [] To maximize use of grant funds on direct services 
[] Other (please explain): 

c2. If no indirect costs are included, what would have been the indirect costs? 

14. Any other significant grant requirements or comments: 

**Disability Access Checklist*** 

15. This Grant is intended for activities at (check all that apply): 

[x] Existing Site(s) 
[] Rehabilitated Site(s) 
[] New Site(s) 

[X] Existing Structure(s) 
[] Rehabilitated Structure(s) 
[ ] New Structure( s) 

[x] Existing Program(s) or Service(s) 
[x] New Program(s) or Service(s) 

16. The Departmental ADA Coordinator or the Mayor's Office on Disability have reviewed the proposal and 
concluded that the project as proposed will be in compliance with the Americans with Disabilities Act and all 
other Federal, State and local access laws and regulations and will allow the full inclusion of persons with 
disabilities, or will require unreasona.ble hardship exceptions, as described in the comments section: 

Comments: 

Departmental ADA Coordinator or Mayor's Office of Disability Reviewer: 

Eugene T. Flannery 
(Name) 

Environmental Compliance Manager/ADA Coordinator 

Date Reviewed: / c> - I 't - f 'J 

Overall Department Head or Designee Approval: 

Rhonda Simmons 
(Name) 

Workforce Development Director 
(Title) 

Date Reviewed: ___ I _o ..... /_3 ___ D_,_/_1_3 ___ _ 

60 

(Signature Required) 



Mission Bay. South First Source Funds 

Grant Code: MEMBFS-14 

Index Code: ECNWDMBFS 

Subobject Title Amount 

00101 Salaries 264,530 

01301 Fringe 113,370 

02019 Overhead 122,100 

Total 500,000 
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Approval Resolutions for the Mission Bay South Owner Participation Agreement are as follows: 

San Francisco Redevelopment Commission Resolution 193-98, at Tab 29 of Volume Seven 
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MISSION BAY SOUTH OWNER PARTICIPATION AGREE:MENT 

This Mission Bay South Owner Participation Agreement ("South OP A") is entered into 
as of the 16th day ofNovember, 1998, between the Redevelopment Agency of the City and 
County of San Francisco, a public body, corporate and politic of the State of California (together 
with any successor public agency designated by or pursuant to law the "'Agency''), and Catellus 
Development Corporation, a Delaware corporation (the "Owner"). All initially capitalized terms 
in this South OP A are defined in Article 1 or have the meanings given when first defined. 

RECITALS 

In accordance with the Comm.unity Redevelopment Law of California (Health & Safety 
Code Section 33000 et seq.), the City and County of San Francisco (the "City"), acting through 
its Board of Supervisors, has approved a Redevelopment Plan for the Mission Bay South 
Redevelopment Project by Ordinance No. 335-98 adopted on November 2, 1998. The 
Redevelopment Plan, as it may be amended subject to the provisions of this South OPA, is 
referred to as the "Mission Bay South Redevelopment Plan.'' In cooperation vvi.th the City 
pursuant to the Interagency Cooperation Agreement of even date herewith, the Agency is in the 
process of implementing the Mission Bay South Redevelopment Plan. The Mission Bay South 
Redevelopment Plan was recorded on 1998 as Document No. in the 
Official Reco_rds of the City. 

A. · The Mission Bay South Redevelopment Plan provides for the 
redevelopment, rehabilitation and revitalization of the area generally bounded by Seventh Street, 
Mariposa Street, relocated Terry Fran9ois Boulevard and China Basin Channel and containing 
approximately two hundred thirty-eight (238) acres ofland, as shown on the Land Use Plan and 
mer€ pa¢cul~iy <lesc4~ep in the!_ Leg_al Des<:ripti_on attached to !Pis South OP A as Attachment l 
(the "'South Plan Area"). -

B. The Mission Bay South Redevelopment Plan describes a mixed-use 
development on Owner's and Agency's property of up to approximately three thousand (3,000) 
units of housing, including approximately one thousand nine hundred (1,900) market-rate units 
and approximately one thousand one hundred (1,100) Affordable Housing Units, approxlinately 
up to two hundred sixty thousand (260,000) Leasable square feet of retail, commercial and 
entertainment uses, approximately up to five million (5,000,000) Leasable square feet of 
commercial industrial uses (including office, research and development and light manufacturing 
a five hundred (500) room hotel and parking and loading uses, all as more particularly described 
in the Scope of Development attached to this South OP A The South Plan Area also includes 
over forty-three (43) acres of public open space, an approximateiy forty-three (43) acre camp· 
site for the University of California, San Francisco ('"UCSF"), including approximately two 
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million six hundred fifty. thousan~ (2,650,000) square feet ofUCSF facilities ("UCSF Campus"), 
and other uses on property owned by others. 

C. In accordance with the terms and conditions of this South OP A, the Owner 
will develop the Improvements in the South Plan Area in Major Phases. Each of the Major 
Phases will contain subphases, including individual building Projects. The Ov.-ner will have the 
flexibility to .determine the number and size of the Major Phases and subphases in order to 
respond to market conditions and available financing. This South OP A sets forth phasing 
principles that will govern the Own.er' s development in the South Plan Area, including, without 
limitation2 linkages relating to Owner's delivery to the Agency of the Agency Affordable 
Housing Parcels, open space and Infrastructure requirements. 

D. As set forth in the Housing Program, the Ovvner will donate at no cost to 
the Agency approximately twelve and two-tenths (12.2) acres ofland suitable for development of 
A.i.~ordable Housing Units by Qualified Housing Developers and the Agency -vvill oversee · 
development of up to one thousand one hundred (I, 100) Affordable Housing Units out of the up 
to approximately three thousand (3,000) units of housing that may be constructed on Owner and 
Agency sites in the South Plan Area The delivery of Agency Affordable Housing Parcels to the 
Agency is linked to the rate at which Ov.-ner develops market rate housing or commercial space. 

E. The Agency Affordable Housing Parcels are distributed throughout the 
residential .districts of the South Pfan Area.· The Owner is responsible for providing 
Infrastructure to the Affordable Housing Parcels and remediatlng such sites in accordance With 
the provisions of this South OPA_. To facilitate the development of the Agency Affordable 
Housing Units on the Affordable Housing Parcels contributed to the Agency, the Owner will 
establish a revolviilg loan fund of Five Hundred Thousand Dollars ($500,000) to provide pre
development funding. 

F. Approximately twenty percent (20%) of the total tax increment generated 
by development in the South Plan Area will be used for the development of Affordable Housing 
Units on the Agency Affordable Housing Parcels contributed to the Agency in the South Plan 
Area, as :further provid~ in the Financing Plan. 

G. As provided in the Infrastructure Plan, m connection with the Owner's 
development -.vithin the South Plan.Area, the Owner will construct approximately thirty-five (35) 
acres of public open space. The public open space will include major public parks and recreation 
areas in the retail, commercial and residential areas, as well as other open space. In addition, 
approximately two (2} acres of open space will be created east of' a relocated Terry Fram;ois 
Boulevard. Also, at least-eight (8) acres of publicly accessible open space will be provided 
within the UCSF Campus Site, whiqh will also include a 0.7 acre elementary and secondary 
school site and a one and half (1.5) acre public school play yard. As provided in this South OP~. 
the Owner shall remediate the Open Space Parcels in accordance with the provisions of this 
South OP A. In addition, as provided herein, the Owner shall pay for the maintenance of the open 
space through special taxes or bonds secured by special taxes levied on the O\Vller' s property as 
more particularly provided in the Financing Plan. · · 
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H. Owner will also donate approximately one and twenty-seven one-
hundiedths (1.27) acres ofland to the City to augment the existing fire station for a new 
combined police and fire facility. Owner will also provide_tbrough the CFD up to three million 
nine hundred thousand dollars ($3,90_0,000) to construct a combined police and fire station as 
provided in this South OP A. 

I. Subject to the terms and conditions set". forth. in this South OP A, the Owner 
will develop the Infrastructure directly related to each of the Major Phases in accordance with the 
incremental build-out of each Project. In connection Vvi.th such development, and as an essential 
condition of the Owner's obligations under this South OP A, the Agency will fund, repay or 
reimburse the Owner for the direct and indirect costs of con.....~cting the Infrastructure through 
(i) special taxes or bonds secured by special taxes levied on the Owner's property under the 
Comm.unities Facilities District, (ii) payment of net available property tax increment generated 
within the South Plan Area or tax allocation bonds issued secured by such increment,. or (iii) a 
combination.of the foregoing. No _tax increment nor proceeds from any tax allocation bonds -will 
be made available to the Owner for the Project beyond the Net Available Increment generated 
from development within the South Plan Area. In this way, no tax increment will be drawn for 
development by the Owner in the South Plan Area from other redevelopment project areas in 
accordance with tliis South OP A. All tax increment generated in the South Plan Area will, to the 
extent legally permiss1ble, remain within the South Plan Area for development of affordable 
housing, Open Space Parcels and Infrastructure in accordance -with this South OP A, except to the 
extent excess increment may be utilized in the North Plan Area for the development of Agency 
Sponsored Affordable Housing Units as provided in the Financing Plan.. 

J. The Owner will establish an equal opportunity program, a first source 
hiring program for qualified economically disadvantaged individuals, and an economic 
development program, all as more particularly set forth in the attached Program in 
Diversity/Economic Development Program, including payment of the amount of One Million 
Five Hundred Thousand Dollars ($1,500,000) into a City fund to assist injob training, job 
referral and administration of the City's first source hiring program. 

K. · · Tn fhtth.erance of the Mission BaY'.=£01J;th ~€q~velopm~ntPJan, the_ Agency 
caused a Declaration of Restrictions affecting all of the South Plan Area to be recorded in the 
Office of the Recorder of the City and County of San Francisco, State of California, at page_. , 
as Document No. on and the Agency has approved, by 
Resolution No. 191-98 on September 17, 1998 the .Mission Bay South Design for Development 
("Design for Development"). 

L. The development proposed pursuant to this South OP A and the fulfillment 
generally of this South OPA are: (i) in the best interest of the City and !he health, safety, morals 
and welfare of its residents; (ii) in accordance with the public purposes and provisions of 
applicable Federal, state and_ local laws and requirements; and (iii) consistent v..rith, in furtherance 
of, and necessary to, the effectuation of the Mission Bay South Redevelopment Plan and Design 
for Development. 
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In order to further effectuate the foregoing program of development contemplated by the 
Mission Bay Squth Redevelopment Plan, and for good and valuable consideration the amount 
and sufficiency of which is hereby acknowledged, the parties have entered into this .South OP A 
to memorialize their understandings and commitments concerning the matters generally 
described above. 

NOW, THEREFORE, the Agency and the Owner agree as follows: 

I. Definitions 

The following terms have the meanings and content set forth in this Article 1, wherever 
used in this South OP A. 

1.1. Abandon(s) means the period during which no work is performed in the 
South Plan Area As used herein, "work" includes Owner's (i) performance of substantial 
physical construction of Improvements; (tl) expenditure of a substantial sum of money for design 
activity within a reasonable period of time; or (iii) diligent efforts, including the expenditure of a 
substantial stim of money, to obtain or actually obtaiilng approval(s) necessary to Commence 
Construction for Improvements. 

1.2. Acquisition Agreement has the meaning set forth in the Financing Plan. 

1.3. Additional Pavm.ents has the meaning set forth in the Financing Plan. 

1.4. Advance Deliverv Affordable Hansing Parcels has the meaning set forth in 
the Housing Program. 

1.5. Affiliate means a Person in which the Owner directly or indirectly owns 
and controls (i) twenty-five percent (25%) or more (or if such Person is not publicly traded fifty 
percent (50%) or more) of each class of equity interests (including rights to acquire such 
interests), or (11) twenty-five percent (25%) or more (or if such Person is· not publicly traded fifty 
percent (50%) or more) of each class of interests that have. a right to nominate, vote for or 
otherwise select the members of the board or other governing body that directs or causes the 
direction of substantially all of the mariagement and policies of that Person. 

1.6. Affordable Housing Units has the meaning set forth in the Housing 
Program. 

1. 7. Agencv has the meaning set forth in the opening paragraph of this South 
OPA. 

1.8. Agencv Affordable Housim! Parcel has the meaning set forth in the 
Housing Program. 

I. 9. Agencv Affordable Housing: Unit Projects has the meaning se~ forth in the 
Housing Program. 
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L 10. A2.encv Costs means the reasonable costs and expenses actually incurred 
and paid by the Agency not inconsistent with the purposes of this South 0 PA, including 
reasonable costs and fees of third-party professionals neces~ary for the Agency to perform its 
duties hereunder, costs incurred and paid by the Agency to City Agencies (excluding costs 
included in any City permit application or.processing fees paid directly by Owner to City) 
excluding therefrom (i) general and administrative costs or overhead of the Agency except for 
costs directly attributable to staff time allocable to implementation of the development 
contemplated hereunder, (ii) any costs incurred prior to the Effective Date of this South OP A, 
(iii) fees or costs incurred in connection vvith an amendment of the Mission Bay South . 

· Redeyelopment Plan or Plan Documents not conseJ:!,ted to by Owner in accordance with this 
South OP A, and (iv) litigation costs othernise potentially recoverable pursuant to Section 19.6 
hereof. 

1.11. Agencv Lea.Se has the meaning set forth in the Land Transfer Agreements. 

1.12. A!2:encv Prooertv means any real property within the South Plan Area 
owned, leased or controlled by Agency. 

1.13. A.rea Median Income means the median household income for a household 
residing in the City as determined pursuant to Section 50093 of the California Health and Safety 
Code. 

L 14. Assumpt1on Airreement means an agreement in recordable form 
reasonably satisfactory to Agency, duly executed by Owner and the Transferee that describes 
(i) the portions of the South Plan Area being Transferred, (ii) the obligations of Owner that the 
Transferee assumes, (iii) the obligations from which Chvner will be released consistent with this 
South OPA, and (iv) the Transferee's aclrnowledgement that the Transferee has reviewed and 
agrees to be bound by this ~outh OPA and all conditions and restrictions applicable to the 
Transferred Property. 

1.15. Building Permit means a building or site permit issued by the Central 
Permit Bwe~~-~~t:h~~C.i~:c~hich.\&ill allow the 0'1Nner to Commence Construction of a Proje~t 
pursuant to this South OP A. - -- - - - - ~- -

1.16. Certificate of Completion has the meaning set forth in Section 3 .6. 

1.17. Certificate of Occupancy means an instrument issued by the City 
Department of Building Inspection certifying that a Residential Unit or non-residential Project is 
fit for occupancy or use pursuant to the San Francisco Building Code. 

1.18. Citv means the City and County of San Francisco. 

1.19. Citv Agency/City A!2:encies has the meaning set forth in the Mission Bay 
South Redevelopment Plan. 
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1.20. Commence Construction means groundbreaking in connection with the 
commencement of physical construction of the Improvements. 

1.21. CFD has the meaning set forth in the Financing Ptan.· 

1.22. Complete Construction means (i) with respect to Residential Units \Vithin 
a Residential Project, the issuance of a final Certificate of Occupancy for such. development, and 
with respect to a non-residential Project, the issuance of a temporary certificate of occupancy and 
(ii) as to either, the delivery· of an Architect's certificate from the Owner's architect in the form 
of Attachment J. 

1.23. Conflictim!: Law means applicable state or federal laws and any rules, 
regulations, orders, executive mandate or any state or federal court decision thereunder: (or any 
approvals permits, authorizations or conditions thereto) which precludes or substantially 
increases the cost of performance of or compliance with any provision of this South OP A by 
either Owner or Agency. 

1.24. Construction Documents mean Final Construction Documents and the 
applicabl~ Design Documents. 

1.25. Declaration of Restrictions is the document described in Recital K. 

1.26. Desiim for Development means the document described in Recital L and 
includes any amendments to said document. · 

1.27. Desiw Documents means Concept Plans, _Basic Concept Design 
Documents, Schematic Design Documents, and Design Development Documents, all of which 
have the meanings set forth in the Design Review and Document Approval Procedure, and 
specifically excludes any contracts between the Owner and any contractor, subcontractor, 
architect, engineer, consultant or Mortgagee. 

1.28. Design Review and Document Approval Procedure is attached hereto as 
Attachment G. 

1.29. Development Fees or Exactions has the meaning set forth in the Mission 
Bay South Redevelopment Plan. 

1.30. EN'R Index means the Engineering News Record Building Cost Index for 
San Francisco as of the date of publication most immediately preceding the date of calculation, 
provided that if no such index is published during the twelve (12) month period immediately 
preceding the date of the calculation, the parties shall select a similar index on which to make the 
calcufation. . 

1.31. Effective Date means the later of (i) the date upon which the Mission Bay 
South Redevelopment Plan becomes effective or (ii) the Effective Date of the Interagency 
Cooperation Agreement (as therein defined). 
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1.32. Final Construction Documents has the meaning set forth in the Design 

Review and Document Approval Procedure. 

1.33. Financing Plan is attached hereto as Attachment E. 

1.34. For Sale has the meaning set forth in the Housing Program. 

1.35. Foreclosed Propertv has the meaning set forth in Section 13.5. 

1.36 ... Hazardous Substance(s) has the meaning set forth in the South 
Environmental Investigation and Response Progi-am.. 

1.37. Housinf! Increment has the meaning set forth in the Financing Plan. 

1.38. Housing Program is attached hereto as Attachment C. 

1.39. Improvements means bmldings, structures, Infrastructure and -other work 
of improvement described in the Financing Plan, Infrastructure Plan or Scope of Development to 
be constructed in or for the benefit of the South Plan Area. 

1.40. Infrastructure means those items identified in the Infrastructure Plan 
including open "Space (including, among other items, park improvements and restrooms), 
Required Infrastructure Lands, streets (including freeway ramps or other demolition), rail, sewer 
and storm drainage systems, water systems, street improvements, traffic signal systems, dry 
utilities and other improvements any of which are to be constructed in or for the benefit of the 
South Plan Area or any other matters described in the Infrastructure Plan. 

1.41. Infrastructure Plan means the document attached hereto as Attachment D 
as it may be amended from time to time. 

1.42. Intera!!ency Cooperation A!ITeement is described in Recital A and attached 
hereto for convenience only. 

1.43. Land Transfer Agreements mean those c'ertrun agreem~fiiibetween 
Catellus Development Corporation, the City, the Port and the State Lands Commission, as 
applicable, generally referred to as the Amended and Restated City Land Transfer Agreement, 
Amended and Restated Port Land Transfer Agreement and Amended and Restated Agreement 
Concerning the Public Trust. 

l.43A Land Use Plan and Le2:al Description has the meaning set forth in Recital 
A 

1.44. Leasable means "Floor Rentable Area," as defined and calculated in the 
1996 Building Ov.ners and Managers Association International publication "Standard Method 
For Measuring Floor Area in Office Buildings." 

1.45. Losses has the meaning set forth in Section 15.1. 
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1.46. Major Phase mearis a development segment comprising one or more of the . 
numbered parcels or portions of parcels included with a numbered parcel (or a reD;1.ainder parcel 
if so approved by Agency pursuant to the Design Review and Document Approval Procedure) 
shown on the Land Use Plan containing one or more Projects. 

1.47. Material Breach means a default or breach by either party that materially 
affects the other party's ability to timely proceed without substantially increased costs including 
Agency failure to utilize the Net Available Increment to pay for Infrastructure in accordance with 
the Financing Plan. 

1.4&. Memorandum of Option has the meaning set forth in the Housing 
Program. 

1.49. Mission Bav South Redevelopment Plan means the document described in 
Recital A and includes any amendments to said document. 

1.50. Mortga!!e means anY mortgage, deed of~ financing lease, indenture, 
tru.St agreement, reimbursement agreement, certificate of participation, collateral assignment cir 
other agreement or instrument (including without limitation any derivative agreement. swap, 
hedge, forward purchase or other instrument relating to any of the foregoing) creating or 
evidencing a security interest in, encumbrance upon, securitization of or lien against (a) the 
South Plan Area or any portion thereof or interest therein, (b) this South OP A or any interest 
therein, ( c) any ov.nership interest in or security of the Owner or ( d) any income, rentals, 
revenue, profits or other proceeds derived from the Owner's owner?hip, operation, leasing or sale 
of the real property in South Plan Area or the Improvements or any portion thereof or interest · 
therein, whether as security for the repayment of a loan or the performance of an obligation or as 
the creation of fractional undivided interests which are sold or pledged, directly or indirectly, or 
which are negatively pledged, in order to finance or refinance, directly or indirectly. any costs of 
the Owner incurred in connection with the Owner's obligations under this South OP A. 

. l.51. Mortgagee means the holder of a Mortgage or of any beneficial interest 
therein, and shall include any insurer or guarantor of a Mortgage, or of any obligation or 
condition secured by such Mortgage. The Mortgagee shall also include a Person holding an 
interest in a Mortgage by way of collateral assignment securing the performance of an obligation 
of the holder of such Mortgage, to the extent provided in such collateral assignment 

1.52. Net Available Increment has the meaning set forth in the Financing Plan. 

1.53. Net Worth means net worth, calculated in accordance v..-ith generally 
accepted accounting principles~ plus the difference betv.reen (a) the fair market value of any· real 
estate ovvned and (b) the book value of any real estate owned less accumulated depreciation 
thereon. 

l .53A North Plan Area means the area v.ithin the Mission Bay North 
Redevelopment Plan. 
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L54. Open Space Parcels means those parcels or portions thereof designated for 
use as parks, plazas or other public open space in the Mission Bay South Redevelopment Plan. 

L55. Owner means Catellus Development Corporatlon,, a Delaware corporation, 
and its Transferees as permitted under this South OP A, except as otherwise provided in 
Section 3.9, Section 5.3, Article 6, Article 10, Sec.tion 12.2 and the Program in 
Diversity/Economic Development Program. 

1.56. O\vner Improvements means Improvements constructed in the South Plan 
Area by the Owner. 

I.56A Permit to Enter is attached hereto as Attachment F. 

1.57. Person means any natural person, corporation, firm, partnership, 
association, joint venture, governmental or politlcal subdivision or agency or any similar entity. 

1.58. Plan Documents means those documents so defined in the Mission Bay 
South Redevelopment Plan. 

1.59. Police/Fire Construction Contribution has the meaning set forth in 
Section 4.4. 

1.60. Port means City acting by an.d through its Port porn.mission. 

1.61. Pro2!am in Diversity!Econornic Development Prom. Mission Bav 
South is attached hereto as Attachment H. . 

1.62. Project means an individual building and the related Improvements 
anticipated to be constructed in connection therewith pursuant to the Infrastructure Plan and 
Scope of Development. 

1.63. Qualified Housing Developer means non..:profit organizatious (including 
(i) governmental er quasi-gqvemmental agengies orJii) to _the extent required to permit tax credit 
or similar financings, a limited partnership of"whlch one of the general paifuers iS a non-pront . 
organization and the limited partnership's governing documents provide that the activities and 
purposes of the partnership are primarily to construct, develop, own, manage and operate 
Affordable Housing Units substantially in furtherance oftb.e non-profit general partner 
organization's purposes and only incidentally to further the for-profit purposes of the for-profit 
partners, including providing for a reasonable rate of return) with the financial capacity and 
experience and a proven history of developing Affordable Housing Units consistent with the 
cb.afacter and quality of the South Plan Area Residential Projects, the Mission Bay South 
Redevelopment Plan, Design for Development and Scope of Development. 

1.64. Redevelopment Requirements means (i) the Mission Bay South 
Redevelopment Plan, (ii) the Scope of Dev~lopment and any amendments thereto, (iii) the 
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Design for Development, and (iv) those elements of the Construction DocUm.ents for which 
approval is required pursuant to the Design Review and Document Approval Procedure. 

1.65. Rental or For-Rent has the meaning set forth in the Housing Program. 

1.66. Required Infrastructure Lands has the meaning set forth in Section 5.4. 

1.67. Residential Project means a Project containing Residential Units and may 
also contain other uses permitted under the Mission Bay South Redevelopment Plan. 

1.68. Residential Unit ~eans a dwelling unit as defined in the Mission Bay 
South Redevelopment Plan. 

1.69. Scope of Development is attached hereto as Attachment B. 

I. 70. Intentionally Omitted. 

1.71. South Environmental Investigation and Response Program. is attached 
hereto as Attachment K. 

. I. 72. South OPA means this Mission Bay South Owner Participation 
Agreement, its Attachments and any amendments thereto. 

1.73. South Plan Area has the me~g set forth in Recital B. 

1.74. Tax Allocation Agreement is atta<?hed hereto for convenience only. 

1.75. Transfer means to sell, assign, convey, lease, sublease, Mortgage, 
hypothecate or otherwise alienate, excl~ding therefrom any grant of occupancy rights for 
permanent improvements such as space leases or granted in connection with existing 
improvements within the South Plan Area._ 

· l.76. Transferred Property has the meaning set forth in Section 14.1. 

1.77. Transferee means the Person to whom a Transfer is made. 

1.78. Transferor means the Person who effects a Transfer pursuantto this South 
OPA. 

1. 79. .UCSF Campus has the meaning set forth in Recital B. 

1.80. Unavoidable Delay means a delay in the performance of any term or 
condition of this South OP A that is caused by strikes or other labor disputes, acts of God, 
shortage of or inability to obtain labor or materials, damage to works in progress by any casualty, 
except to the extent caused by the negligence of the Person claiming the benefit of the 

. Unavoidable Pelay, law5uits brought by plaintiffs unaffiliated with the Person claiming the 
benefit of Unavoidable Delay, restrictions imposed or man.dated by governmental or quasi-: 
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governmental entities (other than the party claiming the unavoidable delay or delays by City 
Agencies) in issuing requisite approvals or consents, enemy action, civil commotion, fire, flood, 
earthquake or any other unforeseeable event beyond the rea:;onable control of a Person. 

2. Term Of Agreement 

The term of this South OP A shall commence upon the Effective Date and continue until 
the· earlier of (i) expiration of the Mission Bay South Redevelopment Plan or (ii) its termination 
pursuant to Article 12. 

3. The O\'.Vl1er's Development Of South Plan Area 

3.1. General Phasing Concept. Subject to the provisions of this South OPA, 
the Owner's construction of the Improvements described in the Scope of Development in the 
South Plan Area will be in Major Phases, in such order (including concurrently) as the Owner 
deems appropriate. Subject only to the Housing Program and Infrastructure Plan, the Owner 
shall determine in its sole and absolute discretion the area to be developed in each Major Phase, 
the sequence and mix of commercial and residential development within each Major Phase and 
within the South Plan Area and the individual Projects within ea~h Major Phase, including the 
mix of Rental and For-Sale Residential Units. 

3.2. Land Uses within South Plan Area. The Owner's development of each 
Major Phase and each Project within a Major Phase shall be in accordance with the 
Redevelopment Requirements and will be designed, reviewed, constructed and completed 
pursuant to this South OP A and encompass the following development program: 

(a) The Owner may develop in the Major Phases up to one thousand 
nine hundred (1,900) market-rate Residential Units Vvithin the South Plan Area, plus parking and 
loading. In connection with the Owner's development of Residential Units, the Owner shall 
deliver Agency Affordable Housing ·Parcels to the Agency in accordance with.the Housing 
Program. 

--~-.:.:::::~-=------ -- -
- · (b) The Ownef ffiiy deve1oputftCI'approxfmate1y two-hundred and 

thirty thousand (230,QOO) square feet of Lea.Sable area of city serving retail, local serving retail 
and entertainment retail uses, a five hundred (500) guest room hotel (and associated uses) and 
five million (5,000,000) Leasable square feet of commercial industrial uses plus parking and 
loading uses associated with all development within the Major Phases. If applicable in 
connection with commercial development, the Own.er shall deliver Advance Delivery Afford.able 
Housing Parcels to the Agency in accordance with the Housing Program. 

(c) Infrastructure for the South Plan Area shall be constructed pursuant 
to the Infrastructure Plan attached hereto as Attachment D and financed as provided for in the 
Financing Plan attach~d hereto as Attachment E. · 

3.3. Commencement of the Owner's Development The 0\\-ner shall 
Commence Construction of the Owner Improvements ~ithin a Major Phase not later than the 
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tenth (10th) anniversary of the Effective Date of this South OPA. In addition to any other ('. 
extension permitted hereunder, the ten (10) year period within which the O'wner shall Commence \:::;": 
Construction shall be extended for a period equal to the period of any d~fault by the Agency of 

· any of its obligations herein. Failure by the Owner to so commence shall not be a default under 
this South OP A, but shall give rise to the Agency's right to terminate pursuant to Article 12 
hereof. 

3.4. Conditions to the Owner's Oblfoations. Subject to the provisions of 
Sections 3.4.2 and 3.4.3 of this South OPA, the following are conditions precedent to the 
Owner's obligations with respect to the Agency Affordable Housing Parcels set forth in the . 
Housing Program except to the extent expressly ~ved by the Owner: 

(a) As a conditioµ to such obligations arising in all of the Major 
Phases, prior· to November 1, 1999, in accordance with the Land Transfer Agreements, the Initial 
Closing (as therein de~ed) shall have occurred. 

(b} As a condition to such obligations arising in any Major Phase 
which.requires an existing public street to be vacated as contemplated by the Land Transfer 
Agreeqients, the City shall.have finally approved the vacation of such street consistent with the 
Land Transfer Agreements, provided that Owner shall have cooperated with City in the street 
vacation proceeding as provided in the Land Transfer Agreements. 

( c) · As a condition to such obligations arising in:the first Major Phase," 
prior to January I, 2000 the Agency shall have formed the CFD (or similar financing device as 
contemplated by the Financing Plan) in accorda:rice with the Financing Plan; provided Owner 
shall have reasonably cooperated with City in the formation of the CFD as contemplated in the 
Financing Plan. 

' 
( d) As a condition to suc_h obligations arising in 'a Major Phase in 

which rail franchises or facilities exist, relocation of such rail facilities and termination of the 
applicable rail.:franchises shall have been authorized by all regulatory entities, including City or 
any City Agency having jurisdiction over same. 

(e) As a condition to such obligations arising in each :M:ajor Phase or 
Project, the Agency, or any City Agency, as applicable, shall not be in Material. Breach · 
(following expiration of any notice and cure periods) of any obligations hereu:nder or under the 
Mission Bay South Redevelopment Plan. Plan Documents or the Interagency Cooperation . 
Agreement required to be performed on each of their parts relating to Su.ch Project or Major 
Phase; provided, however, that following conveyance of an Agency Affordable Housing Parcel, 
the Owner's obligations as to such Agency Affordable Housing Parcels under the Environmental 
Investigation and Response Program or Infrastructure Plan shall only be relieved if Agency or 
City Agency, as applicable, shall have acted in bad faith in addition to being in Material Breach. 

(f) Provided that Owner shall have timely applied for and diligently 
pursued all such approvals, as to ai."ly 1-!ajor Phase or Project to which such obligations relate, the 
Agency, City and all City Agencies, as applicable, shall have finally granted all approvals, 
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entitlements, permits or agreements including, without limitation, those required in connection 
with the lvfission Bay Subdivision Code and Mission Bay Subdivision Regulations required to 
Commence or Complete Construction of the Improvemen~, as applicable~ for each Project in . 
each Major Phase and have charged no Development Fees or Exactions, nor imposed obligations 
procedures or requirements which are inc0nsistent with or in addition to those set forth in this 
South OP~ the Mission Bay South Redevelopment Plan, Plan Documents or the Interagency 
Cooperation Agreement. As used in this subsection 3.4(f), "finally granted" shall mean any and 
all applicable appeal periods for the filing of any administrative appeal challenging the issuance 
or effectiveness of any approvals, entitlements, permits or agreements shall have expired and no 
such appeal shall have been file~ or if such an administrative appeal is filed, the approvals, 
entitlements, permits or agreements shall have been upheld by·a final decision in each such 
appeal \.Vithout any adverse effect on the approval, entitlement, permit or agreement. 

(g) As to any Major Phase or Project which requires entry or access 
upon Agency Property or real property owned, leased or controlled by any City Agency, a Penn.it 
to Enter substantially in the form attached hereto as Attachment F shall have been executed and 
delivered to Owner by the appropriate property o'-ND.er to the extent required for the Owner's 
performance of its obligations in connection with the applicable Major Phase or Project 

(h) Provided :ti.h-ids are available in accordance with the provisions of 
the Fina.'lcing Plan relating thereto, prior to the Commencement of Construction of 
Improvements within each Major Phase, the Agency has certified that it is ready, willing and 
able to operate and maintain and, if applicable, continue to do so, through the life of the 1\1ission 
Bay South Redevelopment Plan, the Open Space Parcels required to be developed in accordance 
with the Redevelopment Requirements for the applicable Major Phase consistent with the 
standards for open space maintenance set forth in the Financing Plan. 

(i) . As fo each Major Phase and Project to which such obligations 
relate, this South OP A is valid, binding and in full force and effect, and the applicable Major 
Phase or Project and the uses therein proposed are consistent with the Redevelopment · 
Requirements. · 

-- :-~.;;.o,--'--"- ~-~ -

3.4.1 Conditions for Benefit-of O~~;tsuS-DensionofObffgatlolis. Tne 
conditions set forth in Section 3.4 are solely for the benefit of the Owner and may be waived 
only by the Owner. The Owner shall not ac~ or fail to act, for the primary purpose of permitting 
or causing such conditions not to be satisfied. If any such conditions are not satisfied or waived 
by the time required under this South OP A, the Owner shall give written notice to the Agency 
(with a copy to the City at the address and in the manner provided in the Interagency 
Cooperation Agreement) describing the condition or conditions that have not been satisfied or 
waived, and the Owner may elect, by such -wntten notice, to suspend performance of the 
obligations as set forth in Section 3.4 for such period.as the condition remains unsatisfied (or 
unwaived by Owner). 

3A.2 Subsequent Satisfaction Of Conditions/Relief from Oblifrntions. 
The Agency shall use its best efforts to cause any unsatisfied. condition to be satisfied "\.\-itbin a 
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reasonable time, provided that nothing herein shall require the Agency or any City Agency to pay 
any material sum of money not otherwise contemplated under this South OP A or to take any 
action inconsistent with the Redevelopmen~ Requirements. to satisfy such condition. If a 
condition set forth in Section 3.4(a) is satisfied within the time permitted by law for Agency 
satisfaction of the Agency's affordable housing requirements under Section 33413(b) of the 
Community Redevelopment Law for the South Plan Area prior to Owner's election under 
Section 3.4.3(b). and (b) the obligations of Owner which were suspended as a result of the failure 
of timely performance of the condition can be performed by Owner without (x) materially 
increasing the costs of developing a Project or Infrastructure within a Major Phase or 
(y) materially affecting the timing, :financeability or other aspects of development, including 
without limitation any obligation of Owner which might otherwise have arisen under the South 
Environmental Investigation and Response Pro~ then Owner shall proceed to perform the 
obligations so suspended within a reasonable period of time after the condition haS been 
satisfied, which period of time shall in no event be less than the period of time equal to the 
period of time for Owner's performance had the condition been originally timely satisfied. 
NotwithStanding the foregoing provisions of this Section 3.4.2, if the Agency or City Agencies 
were not acting in bad faith in the exercise of its or their discretion in connection with the 
conditions set forth in Subsections 3.4(e) through 3.4(i) which exercise shall, nonetheless, have 
caused the failure of such condition, then the obligations of O"Wner under this Section 3.4.2 'With 
respect to subsequent satisfaction of said condition shall not be subject to the limitations 
contained in clauses (x) or (y) above. In all events, the Agency may elect, in its sole and absolute 
discretion, timely exercised, to pay to Owner a suiil equal to the additional cost of development 
as described in clause (x) above and, if clause (y}does not pertain, then Owner shall proceed as if 
the factors described in such clauses had not occurred. 

3 .4.3 Effect of Failure of Condition. 

(a) Notwithstanding any other provision in this Sollth OPA to 
the contrary, the parties expressly acknowledge and agree that a failure of condition 'With respect 
to one Major Phase or Project shall not be deemed a failure of condition 'With respect to any other 
Major Phase or Project unless it pertains to said Major Phase or Project (e.g., an obligation under 
the Housing Program which arose in one Major Phase, but is to be performed in a subsequent 
Major Phase shall not be affected), nor shall such failure relieve Owner or Agency of an 
obligation which arose prior to the failure of condition. It is the intention of the parties that the 
failure of condition·shall have no effect other than as to the Major Phase or Project to which it 
pertains. 

(b) If any of the conditions set forth in Section 3 .4 are not 
satisfied. for any reason and the Owner's obligations relating to the Agency Affordable Housing 
Parcels are suspended, but the Owner proceeds 'With construction of Owner's Improvements, then 
Owner ~hall· elect in the exercise of its sole and absolute discretion by notice to Agency given at 
any time prior to the last date for the satisfaction of the condition eitheJ;" (ij to waive the condition 
and, if not already delivered, deliver the applicable Memorandum of Option as provided in the . 
Holl.sing Program (but all other Ov.ner obligations under the Housing Programs relative to · 
Agency Affordable Housing Parcels shall be relieved and the subject parcel shall be delivered in 
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'"as is" condition as specified in Section I 7 .1 of this South OPA) or (ii) utilizing the parcels 
which would have otherwise been delivered to Agency to· meet the affordable housing . . 
requirements under Section 33413(b) of the Community R~development Law as if and to the 
extent same would othernrise have applied to Agency. If Owner elects to proceed in accordance 
vvith clause (ii) above, th.en the Agency agrees to use its good faith efforts to assist the Owner in 
obtaining tax-exempt financing (such as mortgage revenue bonds, tax-exempt private activity 
bonds for multi-family residential rental projects or similar financings) for the development of 
such additional affordable housing units as are necessary to meet such statutory requirement, 
provided that the Agency shall not be required to incur costs or ex-penses in connection therewith 
(other than administrative expenses subject to the Agency's right to recover Agency Costs as 
provided in this South OP A). The Owner shall be responsible for satisfying all of the 
requirements and conditions for such financing. The affordability restrictions, including, without 
limitation, the period of ti.'lle during which the affordability requirements must be met, shall be 
determined by the applicable requirements of the Internal Revenue Code of 1986, as amended, 
and any other applicable laws and regulations, including Section 33413(b) of the Community 
Redevelopment Law then pertaining, and any conflicting pro"Yi.sions of the Housing Program 
\Vith respect to affordability restrictions governing such Affordable Housing Units shall not 
apply. No failure by the Owner to obtain any such tax exempt financing shall relieve the Owner 
of its obligation under this Subsection 3.4.3(b) to satisfy such statutory requirements of 
Section 33413(b) of the Community Redevelopment Law. In addition, provided Owner satisfies 
the requirements of the Community Redevelopment Law provided in clause (ii) above, Owner 
may develop the remaining portion of said parcels as market rate units to the density permitted 
under the Redevelopment Requirements. 

3.5. Conditions to the Owner's Commencement of Development. Prior to 
Commencing Construction of a Project or Major Phase, as applicable, the Owner shall satisfy the 
following conditions precedent, to the extent not expressly waived by the Agency: 

(a) The Ov.rner shall have submitted Construction Documents for a 
Project (or if a Major Phase, a Concept Plan) to the Agency or its staff for review and have 
obtained Agency approval of same pursuant to the Design Review and Document Approval 

- Pr()ced.tfte~ =--==~-=c;-c_:_.:_c~'='.::.c~:...=~C-- c::...-::---:-·::---- ---~~ ---· 

(b) A Building Permit (or if the site permit process is utilized, the first 
addenda to the site permit) for the Project proposed.to be commenced shall have been issued. 

( c) The Owner shall have certified in writing to the Agency (i) as to 
the date it anticipates it will Commence Construction, and (ii) that it is ready, v..illing and able to 
Commence Construction of the Project and complete the construction of same in accordance 
\vith the terms and conditions of this South OPA and the approved Construction Documents. 

(d) The Owner shall not be in Material Breach of its obligations 
hereunder ·with respect to the Major Phase of which the Project is a part. 
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3.6. Issuance of Certificates of Completion. 

(a) From and after the date on which the o~ner shall have Completed 
Construction of a Project or Major Phase, in accordance with the provisions ofthis South OP A, 
within twenty (20) days of the Owner's request, the Agency shall issue to the Owner, in 
recordable form, a Certificate of Completion substantially in the form of Attachment L as 
applicable. The Certificate of Completion shall be a conclusive determination of the completion 
of construction of the applicable Improvements in accordance with this South Of A and the full 
performance of the agreements and covenants contained in this South OP A, including without 
limitation any Infrastructure required to be completed ~connection with said Project or Major 
Phase, as applicable, with respect to the obligations ofthe Owner, to construct the Improvements 
in accordance with Agency-approved ConstructfonDocuments. Prior to issuance of a Certificate . . . 

of Completion, the arcl:µtect shall provide a certificate substantially in the form of Attachment J. 

(b) The Agency agrees, upon the written request of the Owner. or a 
Mortgagee, to execute, acknowledge and deliver a quitclaim deed or other document or 
instrument reasonably required by the Owner or such Mortgagee to evidence the termination of 
this South OP A of record. as to the applicable Major Phase or J?roject, provided that the Owner 
or such Mortgagee simultaneously enters into a new agreement with· the Agency• which new 
agreement shall specify any agreements, terms, covenants, conditions and restrictions contained 
in this South OP A which (i) have not expired by their terms. (ii) are not otherwise contained in 
another instrµment and (iii) have not been fully perfoIJ:I?.ed pursuant to this South OP A or been 
deemed performed by the issuance of the Certificate.of Completion. · 

(c) Following'recordation of the Certificate of Completion, except as 
may be provided in an agreement entered into pursuant to Section 3.6(b) hereof. any Person then 
owning or thereafter purchasing, leasing or otherwise acquiring any interest in the applicable 
Major Phase or Project shall not, by virtue of such ownership, purchase, lease, or acquisition, or 
by virtue qf such person's actual or constructive knowledge of the contents of this South OP A, 
incµr any obligation or liability under this South OP A,. with respect to the construction operation, 
restoration or rehabilitation· of the Improvements. 

(d) The Agency's issuance of any Certificate of Completion does not 
relieve the Owner or any other Person from any City Building, Fire or other construction code 
requirements or conditions to occupancy of any Improvement, which requirements or conditions 
must be complied with separately. 

3.7. Failure to Issue A Certificate of Completion. 

(a) If the Agency shall refuse or fail to issue a Certificate of 
Completion upon the Ownet"s written request within the time provided in Subsection 3.6(a) 
hereof, the Agency shall, v.ithin said twenty (20) days, provide the O\VD.er with a written 
statement setting forth in adequate detail the basis for the Agency's refusal or failure to issue the 
Certificate of Completion and the measures or acts which, in the opinion of the Agency, the· 
0Vvner must undertake or perform in order to obtain a Certificate of Completion. 
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(b) Notwithstanding the provisions of Section 3.7(a) hereof or any 
other provisions of this South OPA to the contrary, the Agency shall nonetheless issue to the 
O"WD.er a Certificate of Completion if the Owner has compl~ted the Project in accordance with 
this South OP A, except for Infrastructure and other items which do not adversely affect or impair 
the Ovvner's use and occupancy of the Project for the purposes contemplated by this South OP~ 
and which do not preclude the City's issuance of a Certificate of Occupancy or other certificate· 
or authorization of the Owner's use and occupancy of the Project; provided, however, that the 
_Agency shall not be obligated to issue a Certificate of Completion in such circumstances unless 
and until the Ovvner shall have provided to the Agency, at the Agency's request, improvement 
security consistent with the provisions of Government Code Section 66499, including a bond or 
bonds, letter of credit, certificate of dep0sit or any other form or security for the faithful 
perf onnance of the remaining portion of the Project reasonably acceptable to the Agency and as 
specified by the :Mission Bay Subdivision Code and Mission Bay Subdivision Regulations in an 
amount equal to the estimated cost of completing the items described in the foregoing clauses, as 
reasonably determined by the Agency but not to exceed the amount permitted in the Mission Bay 
Subdivision Code and Mission Bay Subdivision Regulations. Notwithstanding the foregoing, 
Owner shall not be required to provide such improvement security to. Agency if and to the extent 
it has already provided same to any City Agency in connection with a subdivision improvement 
agreement or the Financing Plan. 

3.8. Plan Amendment/Consent Required. Except as may be required by a 
Conflicting Law, the Agency shall not amend the Mission Bay South Redevelopment Plan or the 
Plan Documents with respect to the South Plan Area unless consistent with Subsections 3.8(a), 
3.S(b) and 3.8(c). 

. (a) So long as the Agency has any outstanding obligations under the 
Financing Plan (including without limitation delivery of Net Available Increment (as therein 
defined) pursuant to the Financing Plan), the Agency may not amend the Mission Bay South 
Redevelopment Plan or Plan Documents without Owner's consent, which consent will not be 
unreasonably withheld or delayed, provided (i) Owner shall have first determined, in the exercise 
ofits_rna.sonab_le business judgment, that the proposed amendment will not adversely affect the 
ability of ilie Agency fo fi.ilfill its olJliganons Uriaerthe Financing-Plan and (ii} that the Agency 
shall have timely provided Ow11er with information appropriate to an informed detemrination 
regarding same. · · 

(b) Prior to issuance of a Certificate of Completion for the last Project 
within a Major Phase, Agency may not amend the Mission Bay South Redevelopment Plan or 
Plan Documents as to a Project or the Major Phase of which the Project is a part, without 
Ovvner' s consent, which may be given or withheld in its sole and absolute discretion if such 
amendment would (i) alter the permitted uses of land, (ii) decrease the maximum height of 
buildings, (iii) reduce the density or intensity of development permitted or increase density on 
Agency Property, (iv) other than negligibly increase the cost of developing a Project or any 
Infrastructure '\Vi.thin the Major Phase, (v) delay development, (vi) limit or restrict the availability 
oflnfrastructure, including existing infrastructure, to the Project or the Major Phase, (vii) impose 
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. Iiniits or controls on the timing, phasing, or sequencing of the development, or (viii) modify the ,... ... , ... 
provisions relating to Development Fees or Exactions. · ..... :-,. 

( c) Following the issuance of a C:ertificate of Completion for the last 
Project in a Major Phase, the Agency may amend the Mission Bay South Redevelopment Plan or 
Plan Documents as to a Project Vlithin any Major Phase without Owner's c9nsent, except as 
provided in Subsection 3~8(a) .above, if such amendment will not (i) alter the permitted use, 
(ii) decrease the maximum. height of any buildings, (iii) reduce the density or intensity of the 
development pennitted, (iv) modify the provisions relating to Development Fees or Exactions, or 
(v) have the effect of materially increasing or adversely affecting any Owner obligations under · 
this South OPA remaining after the i~suance of a Certificate of Completion, including without 
limitation obligation.S under the Program in Diversity/Economic Development Program or 
Transportation Management Plan. 

(d) As used in this Section 3.8, "Owner's consent" means the prior 
written consent of Catellus Development Corporation, except to the extent that the right to 
provide such consent (i) has been Transferred pursuant to Sections 14.1 (a)(l) or 14.1 (a)f3). or 
(ii) has otherwise been Transferred pursuant to Article 14 and such Tr3.nsferee is the OWner of all 
or substantially all of the undeveloped property in the South Plan. Area. If Catellus Development 
Corporation (or its Transferee under this subsection) has Transferred its obligations to an 
association pursuant to Section 14.5, "'Owner's consent" shall mean the consent of the O'mters of 
fifty-one percent (51 % ) of the real property in the South Plan Area which Owners were 
Transferees of Catellus Development Corporation following the Effective Date (or their 
subsequent Transferees), excluding any property which is publicly ovmed or any Affordable 
Housing Parcel. A Tra,nsferee as to less than substantially all of the Owner's undeveloped 
property in the South Plan Area shall have no right to consent to an amendinent under this 
Section 3.8 except and only to the extent an amendment arises under Subsections 3.8(b) or 3.8(c) 
which would directly> adversely and materially affect the rights of the Transferee therein 
described with respect to the Transferred Property, and, for such purposes, a Transferee shall 
only include the owner of the Transferred Property and, in the case of a condominium or similar 
Project, the owner of the Transferred Property shall be deemed to be the hoID:eowner's 
association, but in no event shall the cpnsent of the owner of any publicly owned property or any 
Agency Affordable Housing Parcel or any owner of an individual Residential Unit be required. 

3.9. Issuance of Building Permits/Coordination. 

(a) Except as provided in Article 5, the Owner shall have the sole 
responsibility for obtaining all necessary Building Perm.its and subdivision maps and shall make 
application for such permits directly to the Cenmtl Permit Bureau oftP,e City or other applicable 
City Agency. 

(b) The OVvner is advised that the Central Pennit Bureau forwards all 
building permits to the Agency and the Bureau of Streets and Mapping forwards all maps for the 
Agency's approval of compliance with Redevelopment Requirements and this South OP A. The 
Agency's review of such permits and maps does not include any review of compliance thereof 
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with the requirements and standards other than as referred to in the Design Review and 
Document Approval Procedure hereof, and the 'Agency shall have no obligations or 
responsibilities for such compliance. A signature by an au~horized representative of the Agency 
on the permit, map or other applicable document shall be conclusive evidence that there is no 
conflict with the Redevelopment Requirements and this South OP A arising out of such permit, 
map or other applicable document 

4. Agency and Citv Development Of South Plan Area and Owner Contributions.· · 

4.1. Agencv Affordable Housing Parcels. The Agency may construct or cause 
to be constructed up to approximately one thousand one hundred Residential Units on the 
Agency Affordable Housing Parcels, including up to thirty thousand (30,000) Leasable square 
feet of local serving retail uses on such parcels. subject to and in accordance with the Housing 
Program and the Redevelopment Requirements. 

4.2. Conditions to The Agency's Commencement of Development. The 
Agency shall use good faith efforts to Commence Constructiqn of Agency Affordable Housing 
Unit Projects at such times as the Agency, ill the exercise of its reasonable discretion. determines 
that adequate Housing Increment, or other funding (though determination of availability of other 
fi.mding shall be ba.Sed upon the exercise of the Agency's sole and absolute discretion) is 
available to satisfactorily fulfill the Agency's obligations to construct Affordable Housing Unit 

· Projects hereunder. Prior to Commencing_ Construction, the Agency shall satisfy the following 
conditions, to the extent not expressly waived by the Owner: 

(a) The Agency shall not be in bad faith Material Breach of its 
obligations hereunder or under the Mission Bay South Redevelopment Plan and Plan Documents · 
(including without limitation the Interagency ·cooperation Agreement). 

(b) As to the Major Phase of which the Agency Project is a part, all 
City Agenpies shall have granted all ·approvals required to Commence Construction of the 
Affordable Housing Unit Project proposed to be commenced; 

. --· --~-. - -· - - -- . -

( c) The Agency shall have certifiecf iii Wrinng to the Owner (as 
defined in Section 3.8(d)) that the Agency or its Qualified HousingDeveloper is ready, willing 
and able to Commence Construction of the Agency Affordable Housing Project and complete the 
construction of same in accordance with the terms and conditions of this South OP A and the 
approved Construction Documents; and 

( d) The Agency shall have approved Construction Documents for its 
Affordable Housing Unit Project as consistent with the_Redevelopment Requirements. 

4.3. South Plan Area Maintenance District. In accordance vvith the provisions 
of and subject to the Financing Plan, the Agency shall establish a CFD for the purpose of 
providing for the ongoing maintenance of Open Space Parcels within the South Plan Area, 

· exclusive of open space v-vithin the UCSF Campus. · 
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4.4. Police!Fire Facility. 

(a) When and as provided below Owner, if it has elected to take title 
pursuant to the Land Transfer Agreements, will convey to the City by grant deed in a form and 
substance reasonably satisfactory to City and Owner approximately one and twenty-seven one
hundredths {1.27) acres ofreal property on Block 8 as shown in the Land Use Plan to augment 
the existing City-owned fire station site of approximately 0.26 acres, for a combined police and 
fire facility to be constructed by City as provided in the Infrastructure Plan. Such real property 
shall be conveyed to the City the earlier of (i) the time at which Certificates of Occupancy have 

· been issued for one thousand (1,000) Residential Units coi:Jstructed by Owner, Agency and their 
Transferees in the South Plan Area, or (ii) when the City certifies to Owner that it is ready, 
willing and able to promptly Commence and Complete construction of the police/fire facility and 
has adequate funds ·to do so. At the time of such conveyance: (i) Owner will have met pre- · 
conveyance obligations, if any, under the Environmental Investigation and Response Program; 
and (ii) no exception to title shall appear except those permitted by the Amended and Restated 
City Land Transfer Agreement regarding the Community Facilities Parcel (as therein defined) 
and Exhibit E to the Housing Program. Ovm.er will have no obligation to remove any foundation 
piles or subsurface structures, or to fill, grade ·or othervvise level the police/fire facility site or to 
perform any ~provements to the City's existing·026 acre site. 

(b) If (i) City shall have delivered the written certification to Owner as 
provided in clause 4.4(a)(ii) above and (ii) Certificates of Occupancy shall have been issued for 
one thousand (1,000) Residential Units constructed by OVvner, Agency or their Transferees in the 

. South Plan Area. then. in the manner provided in the Financing Plan, City may obtain from funds 
· available in the CFD the sum of one million four hundred twenty thousand dollars ($1,420,000) 
for reimbursement of costs of Construction of the police facility, and two million four hundred 
eighty thousand dollars ($2,480,000) for reimbursement of costs of Construction of the fire 
facility) (°'Police/Fire Construction Contribution"). The Police!Fire Construction Contribution 
shall be increased in proportion to the increase in the ENR Index from the period commencing on 
the Effective Date of this South OPA and ending on the date of payment of the Police/Fire 
Construction Contribution. 

(c) If City elects by six (6) months' prior written notice to Owner, 
Owner shall use reasonable efforts (but at no cost or expense to Owner) to provide to City up to 
·two thousand (2,000) gross square feet of unimproved shell space within an existing building 
within the South Plan Area, selected by Owner in Owner's sole and absolute discretion, rent-free 
(but including all other costs typically paid by tenants under a triple net lease) for use as an 
interim police station until the earlier of (i) Completion of Construction of the police/fire facility 
described in this Section 4.4 or (ii) when the subject space is deemed by Owner necessciry for · 
implementation of development contemplated under this South OP A.·. 

4.5. School Site. At the time and as provided in the Infrastructure Plan, Owner 
will convey by grant deed in a form and substance reasonably satisfactory to City and Owner or, 
if previously conveyed as part of the UCSF Campus, cause to be conveyed, a seven-tenths (0. 7) 
acre school site and an adjacent one and one-half (L5) acre school play yard •vithin the UCSF 
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Campus (being part of Block 14 on the Land Use Plan), to the City (or, at City's election, to the 
San Francisco Unified School District C'SFUSD"). If City has elected pursuant to the 
Infrastructure Plan not to develop a school, then Q\vner sha).l only convey or cause to be · 
conveyed a one and one-half (LS) acre portion of Block 14. 

5. Coooeration and Assistance 

5.1. · Interagencv Cooperation AQ!eement. Concurrently herewith, Agency and 
City have entered into the Interagency Cooperation Agreement; of which Owner is an express 
third-party beneficiary. The Agency shall use its best efforts to cause the timely performance 
under the Interagency Cooperation Agreement of the.necessary City Agencies, to issue such 
approvals, permits, entitlements, agreements, permits to enter, and subdivision maps, and 
perform such other acts as may be required by the Agency and the Owner to permit the 
development and tiu1ely performance contemplated by this South OP A. 

5.2. Authorization of Permits. 

(a) Except for Construction Documents obtained by (i) Agency or its 
Transferee in connection vvith the Agency Affordable Housing Unit Projects (ii) by UCSF in 
connection with the UCSF Campus, (iii) by City or SFUSD in connection with the school site or 
police and fire facility, or (iv) by any City Agency in connection with the Illinois Street Bridge 
or Piers 48 and 50 as provided in the Infrastructure Plan. and, except as provided under the 
Interagency Cooperation Agreement, Owner is responsible for obtaining any permit, approval, 
entitlement, agreement, subdivision map or either authorization e'Authorization") as may be 
necessary or desirable to effectuate and implement the ~evelopment contemplated under this 
South OP A from any City Agency or other governmental agency having or claiming jurisdiction 
over all or portion of the South Plan ... A.rea; provided, however, that the Agency shall execute any 
such permits, applications or maps which it is required to execute as C?-applicant or co-perrnittee 
and shall cooperate reasonably with Owner in its efforts to obtain any Authorization. The 
Owner, however, shall not agree to the imposition of any conditions or restrictions in connection 
with obtaining any such Authorization where Agency is required to be a co-applicant or co
peimittee wl:u'Glr would"create any obligations on the part of Agenc;y not ofu.erwise contemplated 

·under this South OPA without the approval of the Agency which shall not be unreasonably 
withheld or delayed and., in all events, shall be at no cost or expense to Agency (other than . 
administration costs) except as .othemise provided in this South OP A. 

(b) 0Vv-ner, at no cost or expense to Agency, unless otherwise provided· 
in this South OPA, shall be solely responsible in the construction of the Improvements for 
complying with any and all conditions orrestrictions iinposed by my City Agency or other 
governmental agency in connection with any Authorization, whether such conditions are on the 
site ofa Major Phase or Project or required off-site Improvements as a result of the Major Phase 
or Project. The Ovroer shall not be responsible for complying with such conditions or 
restrictions required for Improvements \:Vithin any Agency Affordable Housing Unit Projects, the 
UCSF Campus, th~ school site (described in Section 4.5); or the police/fire site (described in 
Section 4.4), except to the extent as may be provided in the Environmental Investigation and 
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Response Program. Owner shall have the right to appeal or contest any condition in any manner (-
pennitted by law imposed by any City Agency or other governmental agency,, provided, 
however, that the Agency shall have the right to approve such appeal or contest if th~ Agency is a 
co-applicant or co-permittee. Such consent shall not be unreasonably withheld or delayed if 
Owner can demonstrate to the Agency's reasonable satisfaction that such appeal would not affect 
the Agency's re5ponsibility or liability for any conditions which are or could otherwise be the 
responsibility of Agency under such City Agency or other governmental agency Authorization. 
In all other cases, the Agency shall have the right to withhold its consent in its sole and absolute . 
discretion. Any fines, penalties or corrective actions imposed as a result of the failure oftb.e 
Owner to comply with the terms and conditions of any such Authorization shall be paid or 
otherwise discharged by the Own.er and Agency shall have no liability, monetary or otherwise, 
for such :fines and penalties except as may otherwise be provided under this South OP A or other 
agreement between Agency and Owner. 

( c) Certain Authorizations from City Agencies or other governrhental 
agencies may include conditions that entail maintenance or obligations on the part of the 
permittee or co-permittees that continue after the City (or, if applicable, the Agency) accepts the 
dedication of completed Infrastructure. Upon such acceptance in accordance with this .South 
OP A and the Plan Documents, where any such continuing obligations exist tmder the applicable 
Authorization, the Agency shall, at Owner's request, take such steps as are reasonably necessary 
to remove the Owner as the named permittee or co-perri:rittee from such Authorization if either 

· (i) such continuing obligations are designated as the responsibility of the Agency under this 
South OP A. the Plan Documents or the Authorizations granted in connection with a Major Phase 
or Project or (ii) the Agency has otherwise, in its sole discretion, agreed to accept sole 
responsibility for such conditions in accordance with Section 5 .2. 

5.3. Rail Termination/Relocation.. The Agency shall use good faith efforts to 
assist Owner in causing the relocation and termination of rail facilities and franchises or related 
rail rights of use or occupancy within the South Plan Area as necessary to implement the · 
development contemplated under this South OPA. 

5.4.. Eminent Domain. 

· (a) Agency and Owner acknowledge that within the South Plan Area 
or for the benefit thereof there exists several portions of real property which are not Agency 
.Property or real property owned .by the Owner. but which are or may be required for the 
construction of certain Infra.structure described in the Infrastructure Plan and referred to therein 
as the Required Infrastructure Lands. Subject to the follo~ing provisions of this Section 5.4, 
Agency shall take reasonable steps to acquire title to the Required fufrastructure Lands by 
purchase, exchange, gift, eminent domain proceedings or any other method available to the 
Agency under federal or state IaW, provided, however, that the institution of any eminent domain 
proceedings shall be at the sole and absolute discretion of Ageri.cy ·including the sole discretion to 
adopt or decline to adopt a resolution of necessity with respect to all or any portion of such real 
property. Upon written notice from Owner that the Required Infrastructure Lands are necessary 
for the cqnstruction oflnfrastructure for a Major Phase, Agency and Owner shall meet and confer 
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in good faith to reach an.agreement as to how, whether and upon what terms and conditions the 
Agency will seek to acquire the Required Infrastructure Lands; provided that the Agency shall 
not commence an eminent domain proceeding or enter into ?. settlement or a~quisition agreement 
unless Agency and Owner shall have first entered into such an agreement. In all events, the 
Agency shall not be required to expend any sums or incur any Lo~ses in connection thereVtitlL 

(b) Owner expressly acknowledges that Agency has no obligation of 
any kind or nature to exercise its powers of eminent domain to acquire the Required 
Infrastructure Lands. Ifin the exercise of its sole and absolute discretion Agency elects to 
exercise its authority to acquire the Required Infrastructure Lands by eminent domain, and if · 
Owner shall have concurred following said election by Agency, OVYTI.er shall pay to Agency in 
advance or Agency shall obtain from the from CFD or other sources, all funds necessary to cover 
all of the Agency_ Costs incurred or compensation paid in seeking_ to acquire such property, 
including without lli"!litation. surveys, appraisals, any deposits, Haz.ardous Substances and soils 
investigations, engineering and consultant fees, attorneys and expert witness fees, court costs and 
litigation related disbursements, condemnation judgments and settlements. 

(c) As used in SD:bsections 5.4(a) and 5.4(b), "Ov.ner" shall have the 
same meaning as "Owner's Representative" set forth in the Financing Plan. 

6. Agencv Administration Costs. 

The Agency shall from time to time establish a fee for service mechanism for Agency 
. Costs incurred by it pursuant to this South OPA in conriection with its review, approval and 
implementation ofa Project or a Major Phase. The Agency Vvill use its best efforts to recapture 
all such Agency Costs through the fee-for-service mechanism imposed on a Project and!or Major 
Phase basis, as applicable. Agency and Owner acknowledge that the purpose of this Article 6 is 
to minimize, to the maximum extent feasible, the Agency Costs to be included in calculating the 
Net Available Increment each year pursuant to the Financing Plan and to charge to individual 
Projects or Maj or Phases, as applicable, the Agency Costs associated therewith. In all events, if 
the Agency determines in the exercise of its reasonable judgment that the sums collected on a 
Project or t1ajor Phase basis will not be suffiGie:nt-t0-pay_fu.e Agenc.y Cpsts in any year and that 
the Agency seeks to deduct such excess Agency Costs in determining the Net Available 
Increment, then the Agency shall first notify O'W'ller and, 0-wner, in the exercise of its sole and 
absolute discretion, may elect to pay directly to Agency the amount or any portion thereof of the 
Agency Costs which the Agency proposes to including in calculating the Net Available 
Increment. Accompanying any such notice, the Agency shall provide reasonably detailed 
supporting documentation. including time records and expense details in order for Owner to 
verify that such Agency Costs are reasonable administrative costs within the meaning of this 
Article 6. Agency shall provide 0\\-ner with copies of its annual Statement of Indebtedness and 
audited financial statements as soon as practicable follo\%/ing their approval by Agency. Agency 
shall provide Owner with a summary of Agency Costs for each quarter, with the same standard 
of supporting documentation as described in any notice required in this Article 6. Provided 
consistent Vvi.th the requirements and standards of this South OPA, such summary shall be 
binding in the absence of manifest error. The Agency will maintain records, in reasonable detail, 
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with respect to any A,gency Costs deducted from tax increment revenues in arrivmg at Net 
Available Increment, and, upon ·written request of the Owner, will make such records available 
for inspection by the Owner. 

Notwithstanding anything otherwise containe~ fu the Financing Plan, no costs incurred · 
by Agency in connection with Agency Sponsored Affordable Housing shall be reimbursed or 
paid from the Net Available Increment until all Agency obligations under the Financing Plan 
have been satisfied. . 

For the purposes of this Article 6, "Owner" shall have.the same meaning as "Owner's 
Representative" as set forth in the Financing.Plan. 

7. A12:encv Obligation to Enter into Agencv Lease. Provided that the condltions set 
forth in Section 3.5 have been met or waived, within thirty (30) days following notice from the 
Ovmer of its intention to Commence Construction of a Project which involves the development of 
Infrastructure (on or for the development of an Open Space Parcel) which is proposed. to be the 
subject of an Agency Lease under a Land Transfer Agreement, Agency shall enter into the 
Agency Lease, unless the Project will be constructed on property which is considered an "Agency 
Leasehold Parcel" under the Land Transfer Agreements or the Agency Lease is being entered into 
pursuant to Section 6.2 of the Amended and Restated City Land Transfer Agreement. in which 
case the Agency shall enter into the Agency Lease within sixty (60) days following notice from 
the Ovmer .. 

8. Restrictions On The Site And The Development. 

8.1. Covenants Running With the Land. Subject to the terms, conditions and 
exceptions set forth.in Section 3.6, this South OPA shall run with the land, and shall be binding 
upon and inure to the benefit of the parties' respective successors and assigns (mcluding without 
limitation all Transferees). Such covenants shall be covenants ronning with the land in the South 
Plan Area, as follows: 

(a) The South Plan Area and any development thereof or any part 
thereof is and shall be subject to the Mission Bay South Redevelopment Plan, the Declaration of 
Restriction.$ and this South OP A and shall be maintained in accordance therewith and shall not 
be devoted to any other use or used for any othe~ purpose. 

(b) There shall be no discrimination or segregation against of groups 
of persons on account of race, color, creed, religion, national origin, ancestry, sex, marital statlls,. 
familial status, lawful source of income (as defined in Section 3304 of the San Francisco Police 
Code), sexual orientation or disability in the sale, lease, sublease, transfer, use, occupancy, tenure 
or enjoyment of the South Plan Area. 

( c) · Every conveyance of the South. Plan Area or any part thereof. . . 
covered by this South OP A sh.all, in addition to any other covenants, contain covenants on the 
part of the grantee, for the grantee and the grantee's heirs, successo~s and assigns of the South 
Plan Area or portion thereof and shall bind the grantee, and the grantee's heirs, its successors and 
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assigns, and all persons claiming under or through them to the restrictions set forth in this 
Article 8. 

9. Permit To Enter For Infrastructure. 

When and as required, the Agency shall, upon the Owner's reasonable. prior request, 
execute a Permit to Enter substantially in the form of Attachment F to perniit the Owner or its 
agents or desigp.ees to enter and access any Agency Property in the. South Plan Area or any 
property subject to the Agency Lease, and, where applicable, assist in obtaining same as to real 
property leased, owned or controlled by any City Agency in the South Plan Area for any purpose 
associated with the Owner's construction of Infrastructure, in connection with any Project or 
Major Phase. The Agency, may from time to time amend the attached form of Permit to Enter 
and impose such insurance, bond, guaranty and mdemnification requirements as the City, 
including the Port, detennines are necessary or appropriate to protect its interests, consistent vvi.th 
the Agency's custom and practice and in a manner that will not unnecessarily interfere with or 
materially increase the cost or risk of the Owner's ability to perform under this South OP A or if 
it would unnecessarily interfere with or materially increase the cost or risk. such amendment 
must be consistent with commercial industry practice; provided, further, in no event shall any 
such modification conflict with the Environmental Investigation and Response Program or 
expand the scope of the basic indemnities or principle provisions or rights or obligations of 
O\\'Iler under the Land Transfer Agreements with respect to Hazardous Substances contained in 
the attached permit form. Nothing herein shall permit the Agency to modify any executed Permit 
to Enter without the consent of Owner. 

10. Relocation Assistance. 

In the event there are tenants or other la~ occupants on any portion of the South Plan 
Area who require relocation, the Agency shall comply -w-ith the requirements of the California 
Relocation Act (California Government Code § 7260 et seq.) (''Act") to the extent said Act is 
applicable to such tenant Agency shall consult 'With Owner regarding, and Agency and Owner 
shall cooperate in effecting, such reIOcations in an efficient manner. Agency shall provide 
OWT1er. :with:_teJJ;.(l Q-t d_9-j!_~ ~y~ef} _!1oJi~ Qf its_4_:4ep.ti()llJQ ~xpend fonds (i.ncluding the amount 
of and reason therefor) which are subject to reiiiibursemeiit by Ownet under this A.rHffe IO~ 
Except to the extent that Agency practices or activities subsequent to its entering into the Agency 
Lease create relocation costs, Owner shall reimburse Agency for any relocation costs which 
Agency is required to pay pursuant to the_ requirements of said Act within thirty (30) days 
following receipt of an invoice setting forth in reasonable detail the amount of such cost and the 
basis for payment under the Act, or at Owner's election, such relocation costs shall be deemed an. 
Agency Cost attributed to the applicable Project or Major Phase pursuant to Section 6 hereof. 
For the purposes of this Article 10, "Ov.ner" shall have the same meaning as "'O\X/ner's 
Representative" set forth in the Financing Plan. 

11. Resolution of Certain Disputes. 

Notwithstanding the provisions of Subsection 12.l(a}and 12.l(b)_ after notice to the 
other party of the basis of a party's belief that there exists a dispute as to (i) Agency disapproval 
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or conditional approval of Constructions Documents, (ii) costs of remediation under the Housing (·:·--
Program Section 2.5, or (iii) failure of delivery of Advance Delivery Affordable Housing Parcels · .. 
or payment of the in-lieu fee pursuant to Section 2.6 of the Housing Program, the parties will 
have a thirty (30) day period to attempt to resolve the dispute through info~al discu5sions. If 
the dispute is not resolved to the satisfaction· of both parties at the end of the thirty (30) day 

· informal dispute resolution period, the parties agree that Owner may at its discretion initiate a 
declaratory relief action in the Superior Court for the City and County of San Francisco under 
California Code of Civil Procedure Sections 1060 and 1062.3 for resolution of the dispute. The 
parties agree that the circumstances of this matter make it imperative that the dispute be resolved 
at the earliest possible date. Toward th.at end, the parties agree the Agency's response time to the 
complaint shall be shortened to fifteen (I 5) days, that the parties shall exchange all documents 
upon· which they rely to support their respective positions regarding the disputed matter within 
thirty (3 0) days after the complaint has been served, that all motions other than summary 
judgment motions will be heard on ten (10) days notice, that stimmary judgment motions will be 
heard on thirty (30) days notice and that the parties waive their rights to discovery, provided, 
however, that no motion for summary judgment may be filed by a party which has not completed 
such document exchange. 

12. Remedies 

12. l. General. 

(a) Except as, otherwise provided in this South OPA, in the event of 
any default in or breach of this.South OPA, by eitherthe Owner or the Agency, the non
defaulting party may deliver a notice of default to the other regarding such default or breach. 
The notice of default shall state with reasonable specificity the nature of the alleged default, the 
provisions under which the default is claimed to arise, and the manner in which the failure of 
perforrriance may be satisfactorily cured. Upon receipt of such notice of default, either the 
Owner or the Agency, as applicable, shall commence within a reasonable time not to exceed 
sixty (60) days to cure or remedy such default or breach, and shall thereafter pursue such cure or 
remedy diligently to completion. · 

(b) Upon delivery of a notice of default, the Agency and the Owner 
shall promptly meet to discuss the default or breach and the manner in which the defaulting party 
can cure or remedy the same so as to satisfy the aggrieved party's concerns. The Owner and the 
Agency shall continue meeting regularly, discussing, investigating and considering alternatives · 
for a period pf sixty (60) days from the delivery of the notice of default. If. at the end of the meet 
and confer period, the aggrieved party no longer holds the view that the other party is in default, 
said party shall issue a written acknowledgement of the other party's cure or remedy of the 
matter which was the subject of the notice of default. 

If (i) action is not diligently taken or pursued, or the default or breach shall not be cured 
or remedied within a reasonable time or (ii) either the Owner or the Ag~ncy shall refuse to meet 
and discuss as described above, then the aggrieved party may institute such pro"ceedmgs (except 
as otherwise limited by or provided in this South OP A)- as may be necessary or desirable in its 
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opinion to cure and remedy such default or breac~ including without limitation, proceedings to 
compel specific performance by the party in default or breach of its obligations. Nothing in this 
Section 12.1 (b) shall require a party to postpone instituting_ any injunctive proceeding if it 
believes in good faith that such postponement will cause irreparable harm to such party. In the 
event of a default by Ov.ner described in the Program in Diversity/Economic Development 
Program, the Agency's remedies shall be limited as therein provided~ The parties expressly 
acknowledge that termination as a remedy for default under this South OPA is only permitted to 
the extent provided in Section 12.2. 

( c) Notwithstanding any other provision herein to the contrary, no 
Owner or Transferee of an Owner shall be deemed in default with respect to the portion of the 
South Plan Area ovmed by said Owner or Transferee so long as that Owner or Transferee 
performs all of its obligations under .this South OP A ~ accordance with the provisions of this 
South OPA. Owner and Agency expressly recognize and agree that a default as to a ~roject or· 
Major Phase shill not give rise to any right or remedy with respect to any other Project or Major 
Phase (or 0\\-ner thereof) which is not, in and of itself, in default Under this Agreement; 
provided, however, nothing in this ·Article 12 shall be deemed to supersede or preclude 
Agency's, City's or any City Agencies' rights and remedies under any permit, approval, 
subdivision map, or other entitlement granted for the development and use of the Project or with 

. respect to any other Project, which rights and remedies shall be in addition to the rights and 
remedies under this Article 12. 

(d) Owner and Agency have dete:o:nined that monetary damages 
generally are inappropriate and it would be extremely difficult and impractical to fix or 
determine the actual damages arising to either as a result of a breach or default hereunder and 
that equitable remedies and remedies at law not including damages are particularly appropriate 
remedies for enforcement of this Agreement. Except as otherwise provided herein to the 
contrary (and then only to the extent of actual damage and not consequ~ntial or special damages), 
neither Agency nor Owner would have entered into this Agreement if either were to be liable in 
damages under or with respect to this Agreement. Consequently, the parties have agreed that no 
party ~hall be liable in daplages to t.lie other, to any other Owner or Transferee, or any other 
Person, and each covenants not to. sue ror or claim any darnages under this South OP A and 
expressly waives its right to do so; provided, however that damages shall be available as to 
defaults which aris~ out of the failure to pay any monetary fee or reimbursement required to be 
paid under this South OPA, including failure to pay sums due pursuant to Section 5.4 ohhis 
South OPA, sums due pursuant to the Acquisition Agreement, or any obligation to pay any 
Additional Paym~nts then in effect under the Financing Plan or due under any indemnity.· 

12.2. Tennination. 

\Vhether or not Agency or Owner is in default hereunder, this Agreement, at the option of 
the party provided and for the cause stated below, may be terminated by notice thereof to the 
other party, '\vhich notice. shall state·the cause therefor, the portion of the South Plan Area to 
which it pertains, and the effective date of termination, which date shall be no less than thirty 
(30) days following the date of the-notice, except as .otherwise provided in Subsection 12.2(c). 
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Upon termination, neither party shall have any further rights against or liability to the other under 
this South OP A, except to the extent of any obligation or right which has arisen prior to the date 
of the termination which is _not affected. by a Conflicting Law. 

(a) Termination by Owner. 

(1) Agency shall fail to form the CFD by January l, 2000 or . 
otherwise implement the financings contemplated under and in accordance with the Financing 
Plan; or 

(2) The Initial Closing of the Land Transfer Agreements does 
not occur by November 1, 1999 (unless caused by Default (as same is defined in the Land 
Transfer Agreements) by Ov.ner); or 

(3) City sh3.u have not obtained an NPDES Permit which will 
.authorize the Infrastructure contemplated by the Infrastructure Plan and the development 
contemplated under this South OPA or shall have obtained an NPDES Permit which will 
substantially adversely affect the timing or cost of development contemplated by this South 
OP A. Termination pursuant to Subsection 12.2(a)C3) shall be subject.to the process and notice 
provisions of Subsection 12.2(c)(l). 

(b) . Agencv's Riizht to Terminate .. 

(1) The Owner shall have failed to Commence Construction 
within ten (10) years of the Effective Date hereof. 

(2) Having Commenced Ccmstructio~ the Owner Abandons 
same for a period of ten (I 0) consecutive years. The ten (I 0) year period shall be extended for a 
period equal to the period of any default by Agency hereunder and also extended by the period of 
any delay by Agency or any City Agency in issuing· any permits, approvals, entitlements or 
authorizations predicate to Owner Commencing Construction in addition to any other extensions 
permitted under this South OP A. 

(c) Con:flictirnz Law:. ~gency or Owner's Rightto Terminate. 

(1) If a Conflicting Law is enacted, the Owner and Agency 
shall meet and confer in good faith for a period of no less than thirty (30) and no more than 
ninety (90) days to determine the feasibility of any proposed modification to this South OP A, the 
:Mission Bay South Redevelopment Plan, Plan Documents, or Redevelopment Requirements in 
respon5e to the Conflicting Law. Subject to Subsection 12.2(c)(2), if, after the exercise of good 
faith efforts and due diligence, either party determines in the exercise of its reasonable business 

·judgment that there is no feasible modification that is acceptable to it. then it may by sixty (60) 
days' prior notice to the other terminate this South OPA. Nothing herein shall preclude either 
Agency or Ovmer from challenging the validity of the Conflicting Law. 
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(2) If either party shall tender notice to the other to terminate 
tllls South OP A and the Conflicting Law is susceptible to satisfaction by the payment of a 
liquidated sum of money within such sixty (60) day perio~_then the other party may, in the 
exercise of its sole and absolute discretion, elect to pay such sum and the other party's notice of 
termination shall be null and void; provided_ the other party shall pay said sum when.due. 

(d) Recording Notice of Termination. If the terminating party shall 
have. first provided the other party with no less than fifteen (15) days prior notice by delivery of a 
copy of the proposed notice of termination. then either party may cause to be recorded m the 
Official Records of the San Francisco County Ret.::order a notice of termination ofthls South 
OP A, which notice shall describe the portion of the South Plan Area to which the termination 
pertains. 

(e) Termination Onlv bv "Owner's Representative". As used in this 
Section 12.2 "Ovvner'~ shall have the same meaning as "Ov.ner's Representative" as set forth in 
the Financing Plan. · 

123. Rights and Remedies Cumulative. Except v.ith respect to any provision in 
this South OPA to the contrary, the rights and remedies of the parties, whether provided by law 
or this South OP A, shall be cumulative, and the exercise by either party of any on!:! or more of 
such remedies shall not preclude the exercise by it, at the same or different times, of any other 
remedies for the same default or breach by the other party. 

12.4. No Implied Waiver. No waiver made by the other party with respect to 
the performance or manner or time thereof(including an extensio_n of time for performance), or 
any obligations of the other party or any condition to its obligations under this South OP A shall 
be considered a waiver of the rights of the party making the waiver with respect to a particular 
obligation of the other party or condition to its 0\7\ITI obligation beyond those expressly waived in 
writing and the extent thereof, or waiver in any respect in regard to any other rights of the party 
making the waiver or any other obligations of the party. 

13. Financing: Ricli:ts-Qf-M~rtsrngees . 

13.1. Owner's Rfa:ht to Mortiwge_ The Ovmer and any Transferee shall have the 
right, at any time and from time to time during the term of this South OP A, to grant Mortgages 
encumbering all or a portion of Owner's or Transferee's interest in the South Plan Area for the 
benefit of any Mortgagee as security for one or more loans, subject to the terms and conditions 
contained in this Article 13. 

132. Mortgagee Not Obligated to Construct. Notwithstanding any of the 
provisions of this South OPA, including, but not limited to, those which are or are intended to be 
covenants running v..ith the land, a Mortgagee. including any Mortgagee who obtains title to the 
South Plan Area or any part thereof as a result of foreclosure proceedings, or conveyance or other 
action in lieu thereof, or other remedial action, including (a) any other Person who thereafter 
obtains title to the South Plan Area or such part from or through such Mortgagee or (b) any other 
purchaser at foreclosure sale, shall in no way be obligated by the provisions of this South OPA to 
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construct or complete the Improvements or to guarantee such construction or completion. 
Nothing in this Section or any other Section or provision of this South OPA shall be deemed or 
construed to permit or authorize any Mortgagee or any other Person to devote the South Plan 
Area or ari.y part thereof to any u.Se_s, or to construct any improvements ~ereon, other than uses or 
Improvements consistent with the Mission Bay Redevelopment Plan and this South OP A. 

13.3. Copv ofNotice of Default and Notice of Failure to Cure to Mortgagee. 
Whenever the Agency shall deliver any notice or demand to the Owner with respect to any 
breach or default by the Owner in its obligations or covenants under this South OP A, the. Agency 
shall at the same time forward a copy of such notice. or demand to each Mortgagee having a 
Mortgage on the real property which is the subject of the breach.or default who has previously 
made a Written request to the Agency therefor, at the last address of such Mortgagee specified by 
such Mortgagee in such notice. In addition, if such breach or default remains uncured for the 
period permitted with respect thereto under this South OP A, the Agency· shall deliver. a notice of 
such failure to cure such breach or default to each such Mortgagee at such appij.cable address. A 
delay or failure by the Agency to provide such notice required by this s·ection shall extend for the 
nwnber of days until notice is given, the time allowed to the Mortgagee for cure. 

13.4. ~fortgagee's Option to Cure DefaultS. After receiving any notice_ of 
failure to cure referred to in Section 13 .3 hereo~ each Mortgagee_ shall have the right, at its · 
option, to commence within the same period as the Owner to remedy or cause to be remedied any 
event of default, plus an additional period of: (a) thirty (30) days to cure a monetary event of 
default; and (b) sixty ( 60) days to cure a non-monetary event of default which is susceptible of 
cure by the Mortgagee without obtaining title to the applicable property. If an event of default is 
not cured within the applicable cme period, the Agency nonetheless shall refrain from exercising 
any of its remedies with respect to the event of default U: within the Mortgagee's applicable cure 
period: (i) the Mortgagee notifies the Agency that it intends to proceed with due diligence to 
foreclose the Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee 
commences foreclosure proceedings within sixty ( 60). days after giving such notice, and 
thereafter diligently pursues such foreclosure to completion; and (iii) after obtaining title, the 
Mortgagee diligently proceeds to cure those events of default: {A) which are required to be 
cured by the Mortgagee and are suscept.J.ole of cure by the Mortgagee, and (B) of which the 
Mortgagee has been given notice by the Agency pursuant to Section 13.3. Any such Mortgagee 
who shall properly complete the Improvements relating to the South Plan Area or applicable part 
thereof shall be entitled,. upon written request made to the Agency, to a Certificate of 
Completion. 

13.5. Mortgagee's Obligations with Remect to the Property. Notwithstanding 
anyihing to the contrary in this South OP A, no Mortgagee shall have any obligations or other 
liabilities under this South OP A unless and until it acquires title by any ·method to all or some 
portion of the South .Plan Area (referred to hereafter as "Foreclosed Property"). A Mortgagee 
that acquires title by foreclosure to any ForecloseO.. Property shall take title subject to all oftb.e 
terms and conditions ofthis South OPA, to the extent applicable to the Foreclosed Properly, 
including any claims for payment or performance of obligations which are due as a condition to 

. enjoying the-benefits of this South OPA. Upon the occurrence and continuation of an uncured 
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default by a Mortgagee or Transferee in the performance of any of the obligations to be 
performed by such Mortgagee or Transferee pursuant to this South OP A, the Agency shall be 
afforded all its remedies for such uncured default as provid~d in this South OP A. _ 

13.6. No Impairment of Mortgage. No default by the Owner under this South 
OPA shall invalidate or defeat the lien of any Mortgagee. Neither a breach of any obligation 
secured by any Mortgage or other lien against the mortgaged interest nor a foreclosure under any 
Mortgage or other lien, shall defeat, diminish, render invalid or unenforceable or otherwise 
impair the Owner's rights or obligations or constitute a default under this South OP A. 

13.7. Multiple Mortgages. If at any time there is more than one Mortgage -
constituting a lien on a single portion of the South Plan Area, the lien of the Mortgagee prior in 
time to all others on that portion of the mortgaged property shall be vested v.ith the rights under 
this Article 13 to the exclusion of the holder of any junior mortgage; provided, however, that if 
the holder of the senior Mortgage fails to exercise the rights set forth in this Article 13, each 
holder of a junior Mortgage shall succeed to ilie rights_ set forth in this Article 13 only if the 
holders of all Mortgages senior to it have failed to exercise the rights set forth in this Article 13. 
No failure by the senior Mortgagee to exercise its rights under this Article 13 and no_delay in the 
response of any Mortgagee to any notice by the agency shall extend any cure period or the 
Ov.ner's or any Mortgagee's rights under this Article 13. For purposes of this Section 13.7, in 
the absence of an order of a court of competent jurisdiction that is served on the Agency, a title 
report prepared by a reputable title company licensed to do business in the State of California and 
having an office in City, setting forth the order of priority of lien of the mortgages, may be relied. 
upon by the Agency as conclusive evidence of priority. 

l 3.8. Cured Defaults. Upon the curing of any event of default by a Mortgagee 
within the time provided in this Article 13, the Agen~y's right to pursue any remedies with · 
respect to the cured event of default shall_ terminate. 

14. Transfers And Assigment. 

··· .-14.L Gwner's.-RighUo.Iransfer, Tue Owg~r (and any Transferee) shall have 
the right to Transfer all or any portion of the South Plan Area (the '~Transferred Property"), to 
any Person at any time and frpm time to time during the Term of this South OPA, subject to ·the 
follo-.....-ing terms and conditions: 

(a) Subject to the provisions of Section 14. l(b). the Owner shall have 
the right at any time to assign all or a portion of its rights and obligations under this South OPA 

-\Nithout the consent of the Agency if: 

(1) The Transferee is an At.-'filiate; or 

(2) The Transferee has experience developing or operating 
major commercial or industrial or residential projects reasonably related to those contemplated 
under this South OP A or, if applicable, to the Major Phase or Project contemplated on the 

- -
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Transferred Property and has either (x) aNet Worth equal to at least Twenty-Five Million 
. Dollars ($25,000,000) or (y) the Owner is a general partner in such Transferee; or 

(3) The Tram.fer is effected by the consolidation or merger of 
the Owner into or with any other business organization whether or not the Owner is the surviving 
entity pursuant to Subchapter IX of the Delaware General Corporation Law or the equivalent of 
the jurisdiction of the Owner's incorporation if the Owner reincorporates in another jurisdiction; 
or 

(4) The Transferee is neither an Affiliate nor of the experience 
or Net Worth as specifieq in Sections 14.l(a)(l) and 14.l(a)(2) above so long as the Owner has 
satisfied or remains obligated to satisfy the following obligations as they may relate to the South . . . . . ' 

Plan Area or the portion thereof transferred by the Owner: delivery of the Agency Affordable 
Housing Parcels; Owner's obligations uiider the South Environmental Investigation and 
Response Program; the funding of both the ~fission Bay South Job Training and Hiring Fund (as. 
same is defined in the·Program inDiversity/Economic Development Program) and the South 
Affordable Housing Loan Fund (as same is defined in the Housing Program); any indemnify; pay 
any reimb~ement or perform any obligation with respect to Additional Payments then in effect 
pursuant to the Financing Plan; or 

(5) A Certificate of Completion has been issued for all of the 
South Plan Area or the portion thereof to be Transferred; or 

(b) Upon any such Transfer to an Affiliate with a Net Worth equal to 
at least Twenty-Five Million Dollars ($25,000,000) or a Transfer as described in Subsection 
14.l(a)(2) through Section 14.l(a)(S) and provided Agency shall have received the Assumption 
Agreement as provided in Subsection 14.l(e). the Agency shall provide Owner with a written 
release from any obligations under this South OP A applicable to the Transferred Property in a 
form and substance reasonably satisfactory :to the Own~r (but excluding from such release (i) any 
default man obligation to pay money where such default occurred prior to the date of the 
Transfer or (ii) if prior to issuance of a Certificate of Completion for all the South Plan Area or 
the portion thereof to be Transferred, obligations which may remain pursuant to 
Subsection 14.1(a)(4)) within thirty (30) days of such Transfer in a form and substance 
reasonably satisfactory to the Owner. 

(c) In addition to the Transfers permitted by Subsection 14.l(a). the 
Owner may Transfer all or a portion of its interest in ~e South Plan Area or its interest in this 
South OPA or any of the rights and obligations of the o\vner hereunder~ if the Agency approves 
the proposed Transferee, which approval shall not be unreasonably withheld or delayed, provided 
Agency may condition such approval in a manner consistent with Section 14.1(a)(4) as to 
Transfers arising under Section 14.l(a)(4). Written notice of the A.gency approval shall be 
delivered to the Owner within thirty (30) days of the Agency's receipt of written notice of such 
proposed Transfer. If such written notice of the Agency approval is not.rece.ived within said 
thirty (30) days, the proposed Transferee shall be de~med disapproved. Upon Agency's approval 
of the Transferee and Transferee's written assumption pursuant to an Assumption Agreement of 
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the Owner's obligations applicable to the Transferred Property hereunder, the Owner shall be 
released from all obligatioru under this South OPA (but excluding from such release any default 
in an obligation to pay money where such default occurred prior to the date of the Transfer), and 
the Agency shall provide the Owner a "Written instrument to such effect in a form apd substance 
reasonably satisfactory to the Owner. 

(d) The provisions of this Article 14 shall not be deemed to prohibit or 
otherwise restrict (1) the granting of easements, leases, subleases, licenses orpennits to facilitate 
the development, operation and use of the South Plan Area, in whole or in part, (2) the grant or 
creation of a Mortgage, (3) the sale or transfer of the South Plan Area or a portion thereof or any 
interest therein pursuant to foreclosure or the exercise of a power of sale contained in a Mortgage 
or any other remedial action in connection therewith., or a conveyance or transfer thereof in lieu 
of foreclosure or exercise of such power of sale, or (4) any Transfer to Agency, City, Port or City 
Agencies or any other governmental agency contemplated by this South OP A. 

(e) \Vhether or not any consent of the Agency is required, Owner shall 
provide Agency no less than ten (10) days' prior notice of the proposed Transfer, including the 
identity, address and telephone number of the proposed Transferee, and the Transferee shall 
deliver to the Agency an Assumption Agreement stating that it has assumed the obligations of 
_the Owner under this South OP A applicable to the Transferred Property (except as may be 
excluded pursuant to Subsection 14. l(a)( 4)). This provision shall not create any obligation on or 
duty of a Mortgagee other than as set forth in Article 14. 

(f) Except as permitted pursuant to Section 14.5, the Owner's rights 
· and obligations under this South OP A may be Transferred only in conjlinction with the Transfer 
of the portion of the Transferred Property to which the rightS and obligations apply and subject to 
Section 14.2. the Transferee, upon talcing title (or in the case of a ground lease, possession), of 
the Transferred Property shall succeed to all of the Owner's rights (including Vlithout limitation 
the right to Transfer} and obligations under this South OP A which relate to the Transferred 
Property. · 

----:C-~T4~2.-~I;tabilg:ferc=I>efault.=~9~~~oaji_~here_the O~er Qr a Tr§!:tsf~r_e~ is not 
released from such obligations, no Transferee shall be liabl~ for the defaiilt by the Owneror 
another Transferee in the performance of its respective obligations under this South OPA, and · 
the Owner shall not be liable for the default by any Transferee in the performance of its 
respective obligations. Without limiting the foregoing, a default under this South OP A by the 
Owner or a Transferee shall not entitle the Agency to modify or terminate this South OP A, or 
otherwise affect any rights hereunder, with respect to any portion of the South Plap Area other 
than that portion that is owned or leased by the party in default. 

14.3. Restrictions on Speculation Deemed Unnecessary_ Since most of the 
. privately held land in the South Plan Area is ovvned by the Owner, and the Owner has agreed 
herein to use such land for the purposes designated in the Mission Bay South Redevelopment 
Pl~ the Agency deems it unnecessary and inappropriate to either include specific covenants, 
conditions or restrictions herein prohibiting speculation or excess profitability in connection 'With 

104 
Page 33 



the land in the South Plan Area or require the Owner's covenant to comply with the same.· ( 
Accordingly, the obligations and commitments herein regarding the disposition of the land in the 
South Plan Area satisfy the requirements of the applicable provisions, if any, of Community 
Redevelopment Law Section 33437. 

14.4. Restrictions on Agencv Transfer. Agency shall not Transfer any portion 
of the South Plan Area or any interest therein acquired by it to any Person vvb.ere such Transfer 
would preclude its or Owner's performance under this South OP A or the uses. densities, rights or 
intensity of development contemplated under this South OP A or the Mission Bay South . · 
Redevelopment Plan or Plan Documents. Agency may only transfer the Agency Affordable 
Housing Parcels to a Qualified Housing Developer~ · · 

14.5. Transfer to Association. In addition to the other provisions of this South 
OP A. following the issuance of a: Certificate of Completion for substantially all of the Projects 
VYithin a Major Phase, Owner may Transfer any remaining obligation which pertains to an area 
larger than a single Project to a duly formed Person with the financial ability and capacity to 
perform the duties so Transferred, including obligations associated with the Transportation 
Systems Management Plan and Program in Diversity/Economic Development Program; provided 
the consent of the Agency shall have first been obtained, which consent shall not be 
unreasonably withheld or delayed and thereupon, Agency shall proyide Owner with a written 
release in a form and substance reasonably satisfactory to Owner from the obligations so 
Transferred (but excluding therefrom any default which occurred prior to the date of the 
Transfer). 

15. General Owner Indemnitv 

. 15.1. General Indemnification. Except as provided in Section 15.4, the Own,er 
agrees to and shall indemnify, defend and hold the Agency and its respective commissioners, 
members, officers, employees, agents, successors and assigns, harmless from and against all 
claims, demands, losses, liabilities, damage, liens, obligations, interest, injuries, penalties, fines, 
lawsuits or other proceedings, judgments and awards and costs and expenses (mcluding 
reasonable attorneys' fees and costs and consultant fees and costs and court costs) of whatever 
kind or nature, known or unknown, contingent pr otherwise, including the reasonable costs to the 
Agency of carrying out the terms of any judgment, settlement, consent, decree, stipulated 

·judgment or other partial or complete termination of an action or procedure that requires the 
Agency to take any action{ collectively "Losses") arising from or as a r~sult of (a) the 
noncompliance of the Owner Improvements with any Federal, state or local laws or regulations 
(except as to those obligations accepted by Agency under Section 5.2), including those relating to 
handicap access (excluding therefrom any Agency Property or portion thereof on which Owner 
.has not constructed Improvements). or (b) the death of any person or any accident, injury, loss or 
damage whatsoever caused to any person or to the property of any person which shall occur in 
the portion of the South Plan Area which is the subject of this South OPA (excluding therefrom 
any Agency Property or portion thereof on which Owner has not constructed Improvements, the 
UCSF Campus, SFUSD school site and the police/fire facility) and which shall be directly or 
indirectly caused by the negligent act or omission of the Owner or its agents, servants, employees 
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or contractors, except to the extent such Losses are directly or indirectly caused by the negligent 
act or omission or willful act of the Agency or its respective commissioners, members,. officers, 
employees, agents, successors and assigns including the negligence or other actionable 
misconduct of Agency, acting (or failing to act) in its governmental capacity, in the exercise of 

. its police powers. 

: In addition to the foregoing, Owner shall defend, hold hannless and indemnify the 
· Agency and its respective commissioners, members, officers, agents and employees of and from 
all Losses arising directly or indirectly out of or connected with contracts or agreements entered 
into by Owner in connection with its performance under this South OP A, except to the extent 
caused by the willful misconduct or the negligence of the Agency or arising from obligations to 
Agency, City or any City Agency arising under the Pr?gram in Diversity/Economic 
Development Program or arising from compliance with Section 19.33 of this South OPA. 

15.2. - Common Law Remedies. The agreement to indemnify, defend and :hold 
harmless set forth in Section 15.l is in addition to, and in no way shall be construed to limit or 

! . 

replace, any other obligations or liabilities which the Owner may have to the Agency in this 
South OP A, at common law o~ otherwise except as same may be limited by the provisions _of 
Article 12 hereof. 

15.3. Defense of Claims. The Agency agrees to give prompt notice to the 
Owner Vlith respect to any suit or claim initiated or threatened against the Agency. and in no 
event later than the earlier of (a) ten (10) days after valid service of process as to any filed suit or 
(b) fifteen (15) days after receiving notification of the filing of such suit or the assertion of such 
claim, which the Agency has reason to beli~ve is likely to give rise to a claim for indemnity 
hereunder. If prompt notice is not given to the Owner, then the Owner's liability hereunder shall 
terminate as to the matter for which such notice is not given. provided that failure to notify the 
Owner shall not affect the rights of the Agency or obligations of the Owner hereunder unless the 
Owner is prejudiced by such failure, and then only to the extent of such prejudice. The Ov..-ner · 
shall, at its option but subject to the reasonable consent .and approval of the Agency, be entitled 
to control the defense, compromise or settlement of any such matter through counsel of the 
0JNner's:o'W:rLehoi~.r-ev-i4~~~~:i.>:~r~at..in_all cases the Agency shall be entitled to · 
participate in such defense, compromise ~r settlement at !ts o\Vn-expense~--1ffueT)WtierSliall fail, 
however, in the Agency's reasonable judgment. within a reasonable time following notice from 
the Agency alleging such failure, to take reasonable and appropriate action to defend, 
compromise or settle such suit or claim, the Agency shall have the right promptly to hire counsel 
at the Owner's sole expense to carry out such defense, compromise or settlement, which expense 
shall be immediately due and payable to the Agency upon receipt by the Owner of a·properly 
detailed in\.·oice therefor. 

15 .4, Limitations of Liability. It is understood and agreed that no 
commissioners, members, officers, agents, or employees of Agency (or of its successors or 
assigns) shall be personally liable to the Ovmernor shall any officers, directors, shareholders, 
agents or employees of Owner (or of its successors or assigns) be personally liable to Agency in 
the event of any default or breach of this South OPA by the Agency or Owner or for any amount 
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which may become .due to the Owner or Agency or any obligations under the terms of this South 
OP A. Further, notwithstanding anything to the contrary set forth in this Article 15, the foregoing 
indemnities of Owner shall exclude any Losses relating to Hazardous Substances. The Owner's 
contractual obligations and indemnities regarding Hazardous Substances shall be governed by 
the Environmental Investigation and Response Plan, the Land Transfer Agreements or Permits to 
-Enter, as applicable. · 

16. AE!ency Indemnity. 

16.1. Indemnitv. The Agency agrees to and shall indemnify, defend and hold 
Owner and its reSpective directors, officers, partners, employees, agents, successors and assigns 
hannless from and against all Losses arising from or as· a result of the noncompliance of Agency 
with the provisions of SectionS 33413 or 33490 of the Community Redevelopment L_aw or other 
requirements mandating the use of the Housing Increment for the construction of Agency 
Affordable Housing Unit Projects, except to the extent that such Losses are directj.y or indirectly 
caused by the negligent or willful act of the Owner including Owner's failure to comply with 
Owner Affordable Housing Unit Requirement. 

16.2. Common Law Remedies. The agreement to indemnify~ defend and hold 
harmless set forth in ~s Section 16.1 is in addition to, and in no way shall be construed to limit 
or place, any other obligations or liabilities which Agency may have to Owner pursuant to this 
.South OP A at common law or otherwise except as same may be limited by the provisions of 
Article 12 hereof. 

17. No Representations Bevond Airreement. 

17 .1. Condition of A2encv Affordable Housine Parcels. Open Space Parcels and 
Other Land Transferred to the Agencv. Except as set forth in th.is South OP~ the Owner 
disclaims the making of any representations or warranties, express o~ implled, regarding the 
_Agency Affordable Housing Parcels~ the Open Space Parcels or any other land transferred to the 
Agency or any City Agency or matters affecting such parcels, including, without limitation; 
physical condition, title, soil condition, topography, subsurface conditions U:&. the presence of 
pile foundations), environmental matters, their developmental potential and the use, fitness, value 
or adequacy of the same for any ·particular pmpose. The Agency, moreover, acknowledges that it 
has entered in.to this South OP A with the intention of making and relying upon its own 
investigation of the physical, environmental, economic and legal conditioJ?. of the such 
transferred parcels, except as expressly set forth in this South OP A. The Agency is not relying 
upon any representations and Vv--arranties made by the Owner, the Owner's agents, brokers, or 
anyone else acting or claiming to act on the Owner's behalf concerning the such transferred 
parcels. SUBJECT TO THE PROVISIONS OF THIS SOUTH OPA, THE OwNER SHALL 
TRANSFER SUCH PARCELS TO THE AGENCY IN· THEIR "AS IS" CONDffiON, WITH 
ALL FAUL TS, ON THE DA TES REQUIRED, AND THE AGENCY ASSUMES THE RISK 
THAT ADVERSE PHYSICAL, ENVIRUN1v1El\1TAL, ECONOMIC OR LEGAL 
CONDITIONS :MAY NOT HA VE BEEN REVEALED BY ITS IN"'VESTIGATION. 
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17.2. Agencv Affordable Housing Parcels. the Advance Deliverv Affordable 
Housing Parcels, Open Space Parcels and Other Lands Transferred to the Agencv in Area of 
Seismic Activitv. The Agency is aware and acknowledges ~at the Agency Affordable Housing 
Parcels, the Advance Delivery Affordable Housing Parcels, Open Space Parcels and other lands 
Transferred to the Agency, City or City Agencies are in a seismically active area and are 
blanketed by substantial heterogeneous fill varying in thickness and density that includes rubble. 
The fill is underlain by a significant and varying thickness of mud from the San Francisco Bay 
and it is likely that all structures on the Agency Affordable Housing Parcels, Open Space Parcels 
and other iands Transferred to.the Agency will need to be supported on pile foundations. 
Groundwater is near the surface and substantial fill may be required to conform such Transferred 
lands to .overland flow r~quirements. · 

18. CEQA Mitigation Measures. 

In order to mitigate the significant environmental unpacts of the development 
contemplated hereby the OW"ner and the Agency agree that the construction and subsequent 
operation of all or any part of the Improvements shall be in accordan.ce v.1.th the mitigation 
measures (including without limitation those measures relating to archeoiogical investigation, 
study and removal) set forth in and shall be the obligation of the Person denoted on · 
Attachment L. As appropriate, these mitigation measures shall be incorporated by the Owner or 
Agency into any contract or subcontract for the construction or operation of the Improvements. 

19. Miscellaneous Provisions. · 

19.1. Incorporation of Attachments. Except for the Tax Allocation Agreement 
and the Interagency Cooperation Agreement which are attached hereto solely for the convenience 
of the parties, each Attachment to this South OP A is incorporated herein and made a part hereof 
as if set forth in full. 

19.2. Notices. A notice or communication under this South OPA by either party 
to the other shall be sufficiently given or delivered if dispatched by hand or by registered or 

. certifred=m:ail, p5'stage pFepaid, ad~~s.s~cL'"¥c -~o1:1B2¥So:.~ . 
·--· - -·--·-~ - - ------ - -- - - -· 

(i) in the case of a notice or cominunication to the Agency, 

San Francisco Redevelopment Agency 
770 Golden Gate A venue 
San Francisco, CA 94102-:3102 
Attn: Executive Director 
Telefacsimile: 4151749-2575 
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with a copy to: 

San Francisco Redevelopment Agency 
770 Golden Gate Avenue 
San Francisco, CA 94102-3102 
Attn: Legal Division 
Telefacsimile: 415n49-2525 

(ii) in the case of a notice or communication to the Owner, 

Catellus Development Corporation 
201 Mission Street, Second Floor 
San Francisco," CA 94105 
Attn: Mission Bay Development Office 
Telefacsimile: 415/974-3724 

with copies to: 

Catellus Development Corporation 
201 Mission Street, Second Floor 
San Francisco, CA 94105 _ 
Attn: General Counsel 
Tel~facsimile: 415/974-4613 

and 

Coblentz, Patch, Duffy & Bass, LLP _ 
222 Kearny Street, 7th Floor 
San Francisco, CA 94108 
Attn: Pamela S. Duffy 
Telefacsimile: 415/989-1663 

For the convenience of the parties, copies of notices may also~ given by telefacsimile. 

Every notice given to a pillfy hereto, pursuant to the terms of this South OP A, must state 
(or must be accompanied by a cover letter that states) substantially the following: 

(a) the Section ofthis South OPA pursuant to which the notice is 
given and the action or response required, if any; 

(b) µapplicable, the period of time within which the recipient of the 
notice must respond thereto; 

( c) if applicable, that the failure to object to the notice "'ithin a stated 
time period will be deemed to be the equivalent of the recipient's approval or disapproval of or 
consent to -the subject matter of the notice; 
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( d) if approval is being requested, shall be clearly marked '"Request for 
Approval"; and 

. (e) if a notice of a disapproval or an objection Which requires 
reasonableness~ shall specify v.i.th particularity the reas0ns therefor. · 

Any mailing. address or telefacsimile number may be changed at any time by giying 
written notice of such change in the manner provided above at least ten (10) days prior to the 
effective date of the change. All notices under this South OP A shall be deemed given, received, 
made or communicated on the date personal receipt actually occurs or, if mailed, on the delivery 
date or attempted delivery date shown on the return receipt No party may give official or 
binding notice by telefacsimile. The effective time of a notice shall not be affected by the 
receip~ prior to receipt of the original, of a telefacsimile copy of the notice. · 

19.3. Time of Performance. 

(a) Except as provided in Section 19.19, all performance (including 
cure) dates expire at 5:00 p~m. (San Francisco, California time) on the performance or cure date. 

(b) · Time is of the essence in the performance of all the tenns and 
conditions of this South OPA 

19.4. Unavoidable Delay. 

(a). Postvonement. A party who is subject to Unavoidable Delay in the 
performance of an obligation hereunder, or in the satisfaction of a condition to the other party's 
performance hereunder, shall be entitled to a postponement of the time for performance of such· 
obligation or satisfaction of such condition during the period of enforced delay attributable to an 

, event of Unavoidable Delay, subjectto the provisions ofthis Section 19.4. 

(b) Notice of Enforced Unavoidable Delay. The Unavoidable Delay 
provisions of this Section shall not apply unless (i) the party seeking to rely upon such provisions 
shall-l:iave,given nonceto theoth-er-.party; :within:tbir_ty {J_Q). daJS~after obtaining knowledge of 
the beginning of an enforced delay, of such delay and the cause or causes thereof, to the extent 

· known, and (ii) a party claiming the Unavoidable Delay must at all times be acting diligently 
and in good faith to avoid foreseeable delays in performance, and to remove the cause of the 
delay or to develop a reasonable alternative means of performance. 

19.5. Extensions. The Agency or O'\¥Iler may extend time for the other party's 
performance of any term, covenant or condition of this South OPA or permit the curing of any 
default upon such terms and conditions as it determines appropriate, provided, however, that any 
such extension or permissive curing of any particular default shall not operate to release any of 
the other party's obligations nor constitute a waiver of the extending party's rights with respect 
to any other term, covenant or condition of this South OP A or any other defatilt in, or breach of, 
this South OPA. 
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In addition to matters set forth in the immediately preceding paragraph, the parties hereto 
may extend the time for performance by either or both parties of any term. covenant or condition ' .. 
of this South OPA by a VvTitten instrument signed by authorized representatives ofboth parties 
hereto v.ithout the execution of a formal recorded amendment to this South OP A, and any such 
written instrument shall have the same force and effect and impart the same notice to third parties 
as a formal recorded amendment to this South OP A. 

19.6. Attorneys' Fees. 

(a) Should either party"hereto institute any action or proceeding in 
court or other dispute resolution mechanism (DRM) to enforce any provision hereof or for 
damages by reason of an alleged breach of any provision of this South OP A, the prevailing party · 
shall be entitled to receive from the losing party court or DRM costs or expenses incurred by the 
prevailing party including, without limitation, expert witness fees, doctiment copying expenses, 
exhibit preparation costs, carrier expenses and postage and communication expen.Ses, and such 
amount as the court or DRM may adjudge to be reasonable attorneys' fees for the services 
rendered the prevailing party in such action or proceeding. Attorneys' fees under this 
Section 19.6 include attorneys' fees on any appeal, and, in addition, a party entitled to attorneys' 
fees shall be entitled to all other rea5onable costs and expenses incurred in connection with such 
action. 

(b) For purposes of this South OPA, reasonable fees of attorneys. and 
any in-house counsel for the Agency or the Owner shall be based on th~ fees regularly charged 
by private attorneys with an equi.v8.Ient number of years of professional experience in the subject 
matter area of the law for which the Agency's or the Owner's in-house counsel's services were 
rendered ·who practice in the City in law firms with approximately the same number of attorneys 
as employed by the City, or, in the case of the Owner's in-house counsel, as employed by the 
outside counsel for the Owner. 

19. 7. Eminent Domain. The exercise by the Agency of its eminent domain 
power with regard to any portion of the South Plan, Area owned by the Owner in a manner which 
precludes performance by the Owner of any of its material obligations (or would otherwise give 
rise to a default bY: Owner) hereunder shall constitute a default by the.Agency of its obligations 
under this South OP A. 

19.8. Intentionally Omitted. 

19.9. Successors and Assigns/No Third Party Beneficiary. Subject to the 
provisions of Article 14, this South OPA shall be binding upon and inure to the benefit of the 
successors and assigns of the Agency and the Owner. This South OPA is made and entered into 
only for the protection and benefit of the parties and their successors and assigns. No other · 
Person shall have or acquire any right or action of any_ kind based upon the provisions of this 
South OP A except as expressly provided in Article X of the Program in Diversity/Economic 
Development Program. · 
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19.10. Estoppel Certificates. The Agency or Owner, within fifteen (15) days 
after notice from the other, shall execute and deliver to the requesting party an estoppel 
certificate certified by the Owner or Agency, as applicable,_ and containing the following 
information: 

(a) \Vb.ether or not this South OP A is unmodified and in full force and 
effect. (If there has been a modification of this South OP A, the certificate shall state that thls 
South OP A is in full force and effect as modified, and shall set forth the modification, and if this 
South OP A is not in full force and effect, the certificate shall so state); 

(b) Whether or not the Agency or Owner contends that the other party 
is in default under this South OP A in any respect; and 

. ( c) Whether or not there _are then existing set-offs or defenses against 
the enforcement of any right or remedy of any party, or any duty or obligation of the Agency or 
Owner. 

19.11. Counteroarts/No Oral Modification. This South OPA is executed in three 
(3) Counterparts, each of which shall be deemed to be an original, and such counterparts shall 
constitute one and the same instrument Any modification or waiver of any provision of this 
South OP A or any amendment thereto must be in writing and signed by a Person having 
authority to do so on behalf of both the Agency and the Owner. 

Except as provided in Section 19.5,. any modification or waiver of any provision ofthis 
South OPA or any amendment thereto must be in writing and signed by a Person having 
autl;lority to do so, on behalf of both the Agency and the Owner. 

19.12. Authority and Enforceability. The Ovvner and Agency each represents and 
warrants that the execution and delivery of this South OP A, and the· performance of their 
respective obligations hereunder, have been duly authorized by all necessary action, and vvill not 
conflict with, result in any violation of, or constitute a default under, any provision of any 
agreem~~!::§l,~!h~.!" _instmm@J-Q!i1.diggJJ.J2Q:i;J._Qi£.PPlicable to it, or any present Iaw or 
governmental regulation or coUrt decree: -- - - . .:::.c-_ -_-_ - .. __ --c - - -:-; :_~ - ~- c-:-c~ ~ - -: -:~. -,. 

19 .13. References. "Wherever in this South OP A the context requires~ references 
to the masculine shall be deemed to include the feminine and the neuter~ and references to the 
singular shall be deemed to include the plural. 

19.14. Correction of Technical Errors: Amendments. Ifby reason of 
inadvertence, and contrary to the intention of the 0Vvner and the Agency, errors are made in this 
South OPA in the identification or characterization of any title exception, in a legal description or 

·the reference to or within any Attachment with respect to a legal description, in the boundaries of 
any parcel in any map or drawing which is an Attachment, or in the typing of this South OPA or 
any of its Attachments, the Ov.ner and the Agency by mutual agreement may correct such error 
by memorandum executed by them without the necessity of amendment of this South OP A. 
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.19.15. Brokers. The Owner and Agency each represents to the other that it has 
not employed a broker or a finder in connection with the transactions contemplated by this South 
OP A, and agrees to hold the other harmless from the claims of any broker or finder asserted 
through stich party. · 

19 .16 .. Governing Law. This South .OPA shall be governed by and construed in 
accordance with the laws of the State of California. 

19.17. Effect on Other Partv's Obligation. In the event either the Owner's or the 
Agency's performance is excused or the time for performance is extended hereunder, the 
performance of the other party that is conditioned on such excused or extended: performance is 
also excused or extended. 

19.18. Table of Contents. The Table of Contents is for the purpose of 
convenience of reference· and is not to be deemed or const:rued in any way as a part of this South 
OP A or as supplemental thereto or amendatory thereof. 

19.19. Number of Days. Provisions in this South OPA relating to number of days 
shall be calendar days, unless otherwise specified, provided that if the last day of any period to 
give notice, reply to a notice or to undertake any other action occurs on a Saturday, Sunday or a 
bank, City, or Agency holiday, then the last day for undertaking the action or giving or replyiri.g 
to the notice shall be the next succeeding Agency working day. 

19.20. No Gift or Dedication. Except as othemise specified in this Sorrih OP A, 
this South OP A shall not be deemed to be a gift or dedication of any portion of the South Plan 
Area to the general public, for the general public, or foi: any public use or purpose whatsoever. 
The Owner shall have the right to prevent or proluoit the use of any portion of the property 
ov..11ed by the Owner, including common areas and buildings and improvements, by any persons 
for any pti:rpose inimical to the operation of a private, integrated mixed-use project as 
contemplated by this South OP.A.. Where in fact dedication occurs, it muSt be evidenced by an 
express written offer of dedication to and written acceptance by the Agency, City, Port, City 
Agency or Community Facilities District formed in accordance with the Financing Plan, as 
applicable, for such pmposes by a recorded instrument executed by the Owner. 

19 .21. Severabilitv. Except as is otherwise specifically provided for in this South 
OPA with respect to Conflicting Laws, invalidation of any provision of this South OPA, or of its 
application to any Person, by judgment or court order shall not affect any other provision of this 
South OP A or its application to any other Person or circumstance, and the remaining portions of 
this South OP A shall continue in full force and effect, unless enforcement of this South OPA as 
invalidated would be unreasonable or grossly inequitable under all the circumstances or would 
frustrate the fundamental purposes of this South OPA. 

1922. Entire A!rreement: Supersedure. Except as to the Agency Lease~ this 
SouthOPA, the Mission Bay South Redevelopment Plan and Plan Documents (including the Tax 
Allocation Agreement and Interagen~y Cooperation Agreement) contain all the representations 
and the entire agreement between the Owner and the Agency with respect to the subject matter of 
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this South OPA. Any prior correspondence, memoranda, agreements, warranties or 
representations relating to such subject matter are superseded in total by this South OPA. No 

· prior drafts of this South OP A or changes from those drafts to the executed version of this South 
OP A shall be introduced as evidence in any litigation or other dispute resolution proceeding by 
either the OWn.er or the Agency or other Person and no court or other body shall consider those 
drafts in interpreting this South OP A. 

19.23. No Partv Drafter: Captions. Although certain provisions of this South 
OP A were drawn by the Agency and certain provisio~ were drawn by the Owner, the provisions 
of this South OPA shall be construed as a whole according to their common meaning and not 
strictly for or <li;:,oainst either one in order to achieve the objectives and purposes of the parties. 
Any caption preceding the text of any Section, paragraph or subsection or in the Table of 
Contents is included only for convenience of reference and shall be disregarded in the 
construction and interpretation of this South OP A. 

19.24. Conduct. In all situations arising out of this South OP A. the Owner and 
the Agency shall each attempt to avoid and minimize the damages resulting from the conduct of 
the other and shall take all reasonably necessary measures to achieve the provisions of this South 
OPA. 

19 .25. Further Assurances. The Owner and the Agency each covenant, on behalf 
of itself and its successors, heirs and assigns, to take all actions and to do all tlrings, and to 
execute, vvith acknowledgment or affidavit if required, any and all documents and vmtings that 
may be· necessary or proper to achieve the purposes and objectives of this South OP A. The 
Executive Director of the Agency is authorized to execute on behalf of the Agency any closing or 
similar documents and any contracts, agreements, memoranda or similar documents with State, 
regional and local entities or enter into any tolling agreement with any Person that are necessary 
or proper to achieve the purposes and objectives of this South OPA., if the Executive Director 
determines that the document or agreement is necessary or proper and is in the Agency's best 
interests. 

f 9 .26: Au]JfovaJ.sa!fd=Gllil.Sents:. Unless-otherwise herem:cpr_0vl,El.ecl.,-wh~:pever 
approval, consent or satisfaction is required of either the Owner or the Agency pursuant to this 
South OP A, it shall not be unreasoriably withheld or delayed. The reasons for disapproval of 
consent shall be state:d in reasonable detail in writing. Approval by the Ovvner or the Agency to . 
or of any act or request by the other shall not be deemed to waive or render unnecessary approval 
to or of any similar or subsequent acts or requests. The requirements for approvals under this 
South OP A shall extend to and bind the partners, _officers, directors, shareholders,· trustees, 
beneficianes,, agents, elective or appointive boards, commissions, employees and other 
authorized representatives of the Owner and the Agency, and each such Person shall make or 
enter into, or take any action in connection with, any approval in accordance v.ith these 
requirements. 

19.27. Cooperation and Non-Interference. The Owner .and the Agency shall each 
refrain from doing anything that would render its performance under this South OP A impossible 
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and each shall do everything which this South OPA contemplates that the party shall do to 
accomplish the objectives and purposes of this South OPA. 

19 .2&. Interpretation. Unless otherwise specified, whenever in this South OP A. 
including its A~chinents, reference is made to the. Table of Contents, any Section or 
Attachment, or any defined term, the reference shall be deemed to refer to the Table of Contents, 
Section or Attachment, or defined term of this South OPA . .Any reference to a Section includes 
all subsections and subparagraphs of that Section. The use in this South OPA of the words 
"including," ·~such as" or words of similar import when following any gt;:neral term, statement or 
niattet shall not be construed to limit such statement," term or matter to the specific items or 
matters, whether or ,not language of non-limitation, such as "without limitation" or "but not 
limited ton, or words of similar import, is used with reference thereto, but rather shall be deemed 
to refer to all other items or matters that could reasonably fall within the broadest possible scope 
of such statement, term or matter. In the event of a conflict between the Recitals and the 
remaining provisions of the South OPA, the remaining provisions shall prevail. 

19.29. Represented bv Counsel. The Owner and the Agency each acknowledges, 
warrants and represents that it has been fully informed with respect to, and represented by 
counsel of its choice in connection with the rights and remedies of and waivers by it contained in 
tlris South OP A and after such advice and consultation has presently and actually intended, with 
full knowledge of its rights and remedies otherwise available at law or in equity, to waive ind 
relinquish those rights and remedies to the extent specified in this South OPA, and to rely solely 
on the remedies provided for in this South OP A with respect to any breach of this South OP A by 
the other, or any other right th.at either the Owner or the Agency seeks to exercise. . 

19.30. Recordation. It is understood and agreed by the Owner or the Agency that 
this South OPA will be recorded after execution by the Agency at the request of the Agency. If 
this South OPA is terminated in accordance herewith, either party may record a Notice of 
Termination as provided in Article 12. 

19.31. Survival. Notwithstanding anything herein to the contrary, any obligation 
that arises and ~-as not satisfied prior to termination shall survive any termination of this South 
OP A, except to the extent of any obligation which is affected by a Conflicting Law. 

19.32. Additional Real Property. If Owner shall acquire any real property within 
the South Plan Area within block 10, block 26 or the area within block 36 adjacent to Third 
Street following the Effective Date of this South OPA, said real property shall, at the election of 
Owner, be deemed to. be real property subject to the rights, duties and obligations of this South 
OP A as if it were part of the Land Use Plan and Agency and Owner shall record an appropriate 
memorandum so providing in the Official Records of the San Francisco County Recorder. 

19.3~. Employee Signature Authorization. If the Agency adopts a resolution 
which applies the requirements of the City's Employee Signature Authorization Ordinance 
(Administrative Code, Chapter 23, Article VII, Sections 23.31-23.35) to Agency redevelopment 
project areas, Owner acknowledges that such requirements will, to the extent same pertains, 
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·.·.:. 
apply to the applicable uses in the South Plan Area so long as same remains in full force and 
effect. 

IN WITNESS WHEREOF, the Agency·has caused this South OPA to be duly executed 
on its behalf and the Owner has signed or caused this South OPA to be signed by a duly 
authorized person, all as of the day first above written. · · 

Authorized by Agency Resolution ~o. 
193-98 adopted September 17, 1998. 

Ap 

4&20\29351 Catellus South CPA.do~ 
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REDEVELOP1vffiNT AGENCY OF THE CITY 
AND COUNTY OF SAN FRANCISCO, a public 
body, corporate and politic 

By:~~·~ P~Oswald 
....;.-~~~---Secretary 

Nelson C. Rising! 
President and Chief E..xec Officer 
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STATE OF CALIFORNIA ) 
) SS. 

CITY and COUNTY OF SAN FRANCISCO) 

On November I 6, 1998, before me, the undersign~, a Notary Public in and for said State, 
personally appeared James B. Morales, personally known to me (or proved to me on the basis 
of satisfactory evidence) to be the person whose name is subscribed to the within instrument 
and acknowledged to me that he executed the same in his authorized capacity •. and that by his 
signature on the instrument the person, or the entity. upon bep.alf of which the person acted, 

· executed the instrument, 

WITNESS my hand and o~cial seal. 

Signature (~ 
. . . 

STATE OF CALIF0~1A ) 
) SS. 

CITY and COUNTY OF SAN FRANCISCO) 

On November I 6, I 998, before m~, the undersigned, a Notary Public in and for said State, 
personally appeared Patsy R. Oswald, personally known to me (or proved to me on the basis of 
satisfactory evidence) to be the person whose name is subscribed to the within ~ent and 
acknowledged to me that she executed the same in her authorized capacity, and that by her 
signature on the instrument the person, or the entity upon behalf of which the person acted, 
executed. the instrument: · 

WITNESS _my hand and official seal. 

(Seal) -~--
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STATE OF CALIFORNIA 

CITY and COUNTY OF SAN FRANCISC_O 

) 
) SS. 

) 

On November 16, 1998, before me, ~he undersigned, a Notary Public in and for said State, 
personally appeared Nelson C. Rising, personally knov.in to me (or proved to me on the basis 
of satisfactory evidence) to be the person whose name is subscribed to the within instrument 
and acknowledged to me that he executed the same in his authorized capacity, and that by' his 
signature on the instrument the person, or the entity upon behalf of which the person acted, 
executed the instrument. 

VIITNESS my hand and official siral. 

. (Seal) 

- STATEOFCALIFORNIA ) 
) SS. 

CITY and COT..Thi'TY OF SAN FRANCISCO) 

-On f.::rovemberT6;T99&:;.-Weforeme, thec·una-ersigrrecl, aNotary°Fublic in llRd for said State, 
personally appeared Kathleen Smalley, personally known to me (or proved to me on the basis 
of satisfactory evidence) to be the person whose name is subscribed to the within instrument · 
and acknowledged to me that she executed the same in her authorized capacity, and that by her 
signature on the instrument the person, or the entity upon behalf of which the person acted, 
executed the instrument. · 

WITNESS my hand and official seal. 

r=b .: .. :=- -~ ~;;H :i~F~S~H~; ) 
,;,.f!:i~~~-i,;;_ COr.tl.!. i049173 S! 

Q. : NOTARY Pl.eL!C • CALIFORNl4 !XJ 
SAN Fi:v.NClSCO COUNTY -

1.1.'f COlllol E;l:PIR£S MAR 3, 199i 
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ATTACHMENT H 

MISSION BAY SOUTH 
PROGRAM IN DIVERSITY/ECONOMIC DEVELOPMENT PROGRAM 

This Attachment sets forth the Owner's voluntary Program in Diversity/Economic Development 
Program. obligations and requirements of the Mission :Say South Owner Participation Agreement 
("South OP A"). 

The Owner agrees to the following: 

I. PURPOSES. The Agency and the Owner agree that the purposes of this Attachment and 
its accompanying Schedules and Exhibits are to ensure the following with respect to the 
Owner Improvements: 

A. That the Owner's Consultants and Contractors provide equal opportunities to and 
do not discriminate against Minority Group Persons, women, or pusiness 
enterprises Owned by Minority Group Persons or women. 

B. That the Owner's Contractors and Consultants make good faith efforts to recruit, 
employ and contract with qualified individuals and busine~ses which are part of 
the work force and business community in San Francisco and the Bay Area. 

C. That employment, contracting and business participation opportunities be 
provided to residents of the City and County of San Francisco, including women, 
Minorities and Economically Disadvantaged Individuals. 

II. DEFINITIONS. The following definitions apply to this Attachment and its 
accompanying Schedules. Initially capitalized terms unless separately defined in this 
Attachment H have the, meaning and content set forth in this South OPA. 

A. "Consultant" means a person or business which is a party to a Professional 
Services Contract in excess of $10,000 for the design oi:' construction of the 
Owner Improvements. · 

B. "Contract" means any agreement in. excess of $10,000 between the Owner, its 
Contractors and a person to provide or procure labor, materials or services for the 
construction of the Owner Improvements, including a purchase order that requires 
installation of materials. A "Contract" does not include a loan transaction. 
Agreements with suppliers are covered by this Attachment H only to the extent 
that the supplies are part of a Contract or Professional Services Contract for 
construction of the Owner Improvements. 
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C. "Contractor" means the Owner's general contractor, all prime contractors and all 
subcontractors (regardless of tier) having a Contract or subcontract in excess of 
$10,000 and who employ persons in a Trade for construction of the Owner 
Improvements. 

D. "Controlled", for the purposes of determining'whethe~ a business is an MBE or a 
WBE, means that the Minority Group Person(s), the woman or a combination of 
Minority Group Persons and women, as the context requires, shall (I) possess 
legal authority and power to manage business assets, good will and daily 
operations of the business; and (2) actively and continuously exercise such 
authority and power in determining the policies and directing the operations of the 
business. · 

E. "Covered Area" means the City and County of San Francisco. 

F. "Economically Disadvantaged" means that once a business reaches the three-year 
average size gross income threshold for the applicable industry the business 
ceases to be economically disadvantaged, it is not an eligible M/WBE and it will 
not be counted towards meeting WWBE goals, except that (i) if an MIWBE was 
Economically Disadvantaged at the date of execution of a Contract or Personal 
Services Contract, it shall be counted fully toward meeting MIWBE goals for the 
work covered by the Contract or Person Services Contract, notwithstanding that 
the M/WBE may have subsequently reached the threshold, and (ii) the Agency 
may, at its sol~ discretion, determine that an MIWBE shall be deemed eligible 
notwithstanding the fact that it exceeds the threshold· at the execution of the 
Contract or Personal Services Contract. 

Industry 
Consultants 
Contractors 
Suppliers 

Gross Income 
$ 2,000,000 
$14,000,000 
$ 2,000,000 

- ... ·- --··-~~-·-- -·-~--·--- ---- -- -~.:::=-- -~--=-- -----=:-=---=--=-- --===---=:._:_-..::::.::=-: __ -:..~-·-·--- - _ __:-_-:=::::;-_ . 

G. · "Economically Disadvantaged Individual" means a person who is either 
(i) designated as economically disadvantaged by the City as an individual who is 
at risk of relying upon, or returning to, public assistance or (ii) eligible for 
services under the Joint Partnership Act, 29 U.S.C. §1503 as determined by the 
Private Industry Council. 

H. "Entry Level Position" shall mean a non-managerial position that requires either 
(i) no education above a high school or certified equivalency; or (ii) less than one 
year of training or specific preparation, and shall include temporary and 
permanent jobs . 

. I. "First Consideration" means non-Local M/WBEs should be used to satisfy 
participation goals only if an Owner or its Contractors or Consultants reasonably 

2t 22 



detennine that Local MIWBEs are not qualified based on the requirements of the 
Owner, Contractor or Consultant as described in the applicable bid documents, 
requests for proposals or similar documentation or if their bids or fees are 
significantly higher than those· of non-Local WWBEs. 

J. "Job Classification" means individual job or job title such as cement mason, 
plumber, etc. 

K.. "Local" M\ WBE means an Economically Disadvantaged, independent and 
continuing business that: (a) has fixed offices located within the geographic 
boundaries of the Covered Area; (b) is listed in the Permits and License Tax Paid 
File with a San Francisco Business Street address; and ( c) possesses a current 
Business Tax Registration Certificate. Post office box numbers or residential 
addresses alone shall not suffice to establish a firm's status as local. 

L. "Minority" or "Minority Group Person" means: . 

1. American Indian (any person having origins in the indigenous peoples of 
South America including Alaskan Natives, Aleuts and Eskimos and who 
are enrolled members of federally recognized tribes);. 

2. Asian (any person of Chinese, Japanese, Korean, Pacific Islander, Samoan, 
Filipino, Asian-Indian or south East Asian odgins); 

3. Black (a.Ily person having origins in any of the black racial groups of · 
Africa); or 

4. Latino (any person of Spanish culture with origins in Mexico or other · 
Spanish speaking countries in Central or South America or the Caribbean 
Islands). 

M. "Minority-Owned Business Enterprise" or "MBE" means an Economically 
Disadvantaged, independent, continuing and for-profit business; which performs a 
commercially useful function, and is Owned and Controlled by one or more 
Minority Group Persons residing in the United States or its tenitodes. 

N. "Minority/Woman-Owned Business Enterprise~' or "WWBE" means an 
Economically Disadvantaged, independent, continuing and for-profit business, 
which perfonns a commercially useful function, and is Owned and Controlled by 
one or more Minority Group Persons and women residing in the United States or 
its territories. · 

O. "Owned", for purposes of determining if a business is an MBE or a WBE, means 
that the Minority Group Persons or women as the context requires, possess an 
ownership interest of at least 51 percent of the business, possess incidents of 
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ownership, such as an interest in profit and loss, equal at least to the required 
ownership interest percentage, and contribute capital, equipment and expertise to 
the business equal to at least the required ownership percentage. 

P. HOwner" has the meaning set forth in this South OPA, except that the term shall 
include only those Transferees who take title to or enter into a ground lease with 
respect to a property and shall exclude other Transferees including all other 
lessees and sublessees. Where this term is used with respect to obligations and 

. requirements that are calculated or imposed on a Project basis or, at an Owner's 
election, on a Major Phase basis as opposed to a South Plan Area basis, "Owner" 
means the individual owner who proposes to construct or cause to be constructed 
the Owner Improvements for such Project or Major Phase. For purposes of 
Schedule 3 only, ,"Owner" shall refer to each individual owner who h'3.S entered 
into a Contract. 

Q. "Owner Improvements" has the meaning set forth in this South OP A. 

R. "'Professional Services Contract" means any agreement in excess of $10,000 
between the Owner, its Consultants and a person for the procurement of 
architect/engineer or other Consultant services for planning and design of the 
Owner Improvements. This term does not encompass planning activities and 
feasibility studies related to the initial overall entitlements for the South Plan 
Area. 

S. "San Francisco Resident" in the case of a new hire shall mean an individual who 
has lived in San Francisco for at least one week prior to submitting his/her initial 
application for employment to work on the· Owner Improvements. In the case of a 
person employed by the Owner or its Contractor or Consultant prior to assignment 
to the Owner Improvements, this term shall mean a person who has lived in San 
Francisco for at least six months prior to the date he/she applied for a transfer to a 
position at the Owner Improvements or the date he/she was assigned to work on 

- thec0vmerfmprnvements-,-w1Uehev~rc is ~~li~r-i (}r a geI"son who establishes, to the 
satisfaction of the Agency, that he/she lived in San Francisco prior to applying for 
or being considered for a position with the OWI1er, Contractor or Consultant. 

T. "Trade)~ means all skilled construction trades, laborers and security guards. 

U. "Woman-Owned Business Enterprise" or "WEE" means an Economically 
Disadvantaged, independent, continuing and for-profit business, which performs a 
commercially useful function, and is Owned and Controlled by one or more 
women residing in the United States or its territories. 

III. AREAS COVERED. The diversity) equal opportunity and economic development 
obligations and requirements .established herein cover; 
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A. The Contractor's construction work force for the Owner Improvements. These 
obligations and requirements are set forth in Schedule I attached hereto and 
incorj>orated herein by reference. 

B. Minority and Woman~Owned Business Enterprises. These obligations and 
requirements are set forth in Schedule 2 attached hereto and incorporated herein 
by reference. 

C. Prevailing Wage Provisions. These obligations and requirements are set forth in 
Schedule 3 attached hereto and incorporated herein by reference. 

D. Job Training, Referral, Hiring and Economic Development Program. These 
obligations. and requirements are set forth in Schedule 4 attached hereto and 
incorporated herein by reference. 

IV. OBLIGATION TO INCORPORATE IN OTHER CONTRACTS. Each Contract 
between an Owner and a Consultant or Contractor shall physically incorporate and make 
binding on the parties to the Contract Articles VI, VII, and VIII of this Attachment Hand 
Schedules 1-4 hereto, as applicable. · 

V. OWNER'S REPRESENTATIVE. Each Owner will assign an individual as the contact 
person for information about this program and economic and entrepreneurial 
opportunities anticipated in the South Plan Area. 

VI. OWNER'S PROFESSIONAL SERVICES CONSULTANTS. 

A. Participation Goals. The Agency has made a finding that discrimination has 
occurred against businesses owned by women and Minority Group Persons. 
Accordingly, each Owner and all Consultants with a Professional Services 
Contract shall make good faith efforts as set forth in Article III of Schedule 2 to 
achieve the following goals, which have been designed to correct the effects of 
past discrimination: · 

MBE 
WBE 

20 percent 
18 percent 

Only finns certified as MBEs, WBEs or MIWBEs in accordance with Article IV 
of Schedule 2 to this Attachment H will be counted toward meeting the above 
participation goals. · 

B. Applicability of Goals. These goals will apply to all Professional Services 
Contracts. Specialty professional services, such as design services related to 
specialized research and development facilities, shall be excluded by the Agency. 
from this Attachment H if an Owner or Consultant establishes to the reasonable 
satisfaction of the Agency that M/WBEs are not available or qualified based on 
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the requirements of the Owner or Consultant as described in the applic.able bid 
documents; requests for proposals or similar doctunentation, to perform such 
services. This exclusion is intended to apply only in highly speciali:Zed areas such 
as certain research and development facilities engineering and planning activities, 
including but not limited to biotechnology/laboratory design, 
biotechnology/laboratory code consulting and radiation shielding design for 
which the pool of qualified firms may be very limited 

C. Calculation of Goals. MIWBE participation shall be calculated as a percentage of 
the total dollar value of each Professional Services Contract entered into between 
an Owner or its Consultants and a person for the performance of Consultant 
services for the plarming and design of the Owner Improvements, with the 
exception of specialty services excluded pursuant to Article VI.B. For purposes 
of determining compliance with this Article VI, calculations shall be made 
separately for each individual Project, as defined in Article 1.62 of the South 
OPA. Prior to issuance of a Certificate of Completion for a Project as described 
in Article 3.6 of the South OPA, the Owner shall submit to Agency staff a report 
documenting the Owner's compliance for the Project with the applicable 
provisions of this Attachment H, including the goals contained in Articles VI and 
VIL 

At an Owner's election, compliance with the goals of this Article VI may be 
calculated on a Major Phase basis in lieu of on a Project basis, provided that such 
Owner has the authority to construct or cause to be constructed the Owner 
Improvements for the entire Major Phase. · 

D. First Consideration to Local MIWBEs. Each Owner and all Consultants shall 
give First Consideration to Local :M./WBEs and comply with the good faith effort 
steps set forth in Article III of Schedule 2 to ensure that Minority-Ovmed and 
Woman-Owned Business Enterprise~ have an equal opportunity to compete for 
and participate in Professional Services Contracts. The prime contractors are 
responsible for ensuring that each of their subcontractors_meet~ these 
requirements. 

Consultants are expected to employ Job-Trairiing-Partnership-Act-eligible trainees for 
each Contract oi Professional Services Contract through a program under which the employer 
may receive tax credits as follows: 

Trainees 
0 
1 
2 
3 
4 
5 

Consulting Fees 
'$ 0 - 249,999 
250,000 - 399,999 
400,000 - 599,999 
600,000 - 999,999 

1,000,000 - 1,999,999 
2,000,000 or more 



VII. OWNER'S CONSTRUCTION CONTRACTS. 

A. Participation Goals. The Agency has made a :finding that discrimination has 
occurred against construction finns owned by women and Minority Group 
Persons. Accordingly, each Owner and all Contractors with Contracts shall make 
good faith efforts to achieve the following goals, which have been designed to 
correct the effects of past discrimination: 

MBE 
WBE 

31 percent 
10 percent 

Only firms certified as MBEs, WBEs or WWBEs in accordance with Article IV 
of Schedule 2 to this Attachment H will be counted toward meedng the above 

. participation goals. Certain specialty professional services and specialty materials 
are anticipated to be required for design and construction of the Owner 
Improvements. Such specialty services and materials shall be excluded from this 
Attachment H by the Agency if the Owner or its Contractor establishes to the 
reasonable satisfaction of the Agency that .M/WBEs are not available or qualified 
based on the requirements of the Owner or Contractor as described in the 
applicable bid documents, requests for proposals or similar documentation to 
p~rfonn such :Services or that the specialty goods are not available. through an 
:MIWBE or are available through an MIWBE only at a significantly higher price 
than through a non-WWBE. This. exclusion is inten,ded to apply primarily in 
highly specialized areas such as certain research and development facilities 
construction activities, including but not limited to specialty industrial piping, air 
control laboratory equipment and laboratory casework for which the pool of 
qualified firms may be very limited. 

B. First Consideration to Local M/WBEs. Each Owner and all Contractors shall give 
First Consideration to Local MIWBEs and comply with the good faith effort steps 
set forth in Article III of Schedule 2 to ensure that Minority-Owned and Woman
Owned Business Enterprises have ari equal opportunity to compete for and 
participate in Contracts for the construction of the Owner Improvements 
perfonned by or at the behest of the Owner. This obligation covers all 
construction Contracts and subcontracts for construction of the Owner 
Improvements. The prime contractors are responsible for ensuring that each of 
their subcontractors meet these requirements. 

C. Calculation of Goals. M/WBE participation shall be calculated as a percentage of 
the total dollar value of each Contract entered into between an Owner or its 
Contractors and a person for services on construction of the Owner 
Improvements, with the exception of specialty services excluded pursuant to 
Article VI.B. For purposes of determining compliance with this Article VII~ the 
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detennination shall be made separately for each individual Project, or, at an 
Owner's election, on a Major Phase basis, as described in Article VI.C. 

VIII. · ARBITRATION OF DISPUTES. 

A. Arbitration Procedures. Arbitration, as provided for in this Attachment H, shall 
be the exclusive procedure for resolving any dispute concerning the interpretation, 
implementation or alleged breach of this Attachment or its Schedules, except that 
any dispute regarding Schedule 3 shall be govemed by the arbitration provisions 
of Schedule 3, Article 1.14, and the remedies provisions contained in Article 1.13. 
Obtaining a final judgment through arbitration as provided in this Attachment H 
shall be a condition precedent to the ability of either party to file a request for 
judicial relief based upon this Program. Provided that the aggrieved party has 

· first followed the procedures for notice, cure and consultation contained in Article 
12.1 (a )-(b) of this South OP A, such party may then initiate a request for 

. arbitration proceedings pursuant to this Attachment H by providing to the other 
party(ies) by hand delivery a Demand for Arbitration ("Demand"). The party 
requesting the proceeding ("Initiating Party") shall include in the Demand a list of 
two (2) arbitrators. Each arbitrator shall be a retired California or federal judge 
whom the Initiating Party considers to be competent and qualified to act and 
resolve the dispute. Within five (5) business days after receipt of the list 
submitted by the Initiating Party, the other party shall then chose one (1) of the 
arbitrators from such list, and that arbitrator shall actually resolve the dispute 
hereunder. If, however, the other party rejects both of the arbitrators named on 
said list, then, within five (5) business days after notice of such rejection, the other 
party shall submit to the Initiating Party its own list of two (2) arbitrators meeting 
the same qualifications and criteria required in the initial Demand. Within five (5) 
busines~ days after receipt of the list submitted by the other party, the Initiating 
Party shall then chose one (1) of the arbitrators from such list, and that arbitrator 
shall act as the arbitrator hereunder. Each party must confirm that each arbitrator 
on its list is availaole to hear the matter before providing the list to the other party. 
Onee the aFbitratof is: ~el~ct~d-,-Jh~ Jni_t!ating Party shall initiate arbitration . 
proceedings by filing a Request for Arbitration ("Request''} with said arbitrator. 
The date of the filing of the Request shall be the "Request Date." 

If the Initiating Party rejects both of the names on the list provided by the other 
party, either party may petition the Superior Court of San Francisco to appoint an 
arbitrator in accordance with California Code of Civil Procedure Section 1281.6. 
The arbitrator so selected shall act as arbitrator and resolve the dispute as 
provided herein. · 

Where the Owner, Contractor or Consultant is the complaining party, the Request 
shall be served on the Agency. Where the Agency is the complaining party, the 
Request shall be served on the Owner, Contractor or Consultant, as applicable. 
Where the Request is served on a Contractor or Consultant, a copy must also be 
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served for informational purposes on the Owner. The Request shall be filed and 
served either by hand delivery or by registered or certified mail. The Request 
shall identify other entities involved in the dispute, if any (e.g.; Owner's 
Contractor or Consultan,t), and state the exact nature of the dispute and the relief 
sought. ffthe complaining party seeks a temporary restraining order and/or a 
preliminary injunction, the Request shall so state in the caption of the Request. 

B. Setting of Arbitration Hearing; Other Time Periods. A hearing shall be held 
within thirty (30) day~ after the Request Date unless otherwise agreed by the 
parties or ordered by the arbitrator upon a showing of good cause; provided, that 
if the complaining party seeks a temporary restraining order, the hearing on.the 
motion for a temporary restraining order shall be heard not later than two (2) 
business days after the Request Date, and provided further, if a party seeks a 
preliminary injunction, such motion shall be heard on 15 days' notice. The 
arbitrato"r shall set the date, time and place for the arbitration hearing(s) within the 
proscribed time periods by giving notice by hand delivery to the Agency and the 
Owner, Contractor or Consultant; except, where a temporary restraining order is 
sought, the arbitrator may give notice of the hearing date, time and place to the 
Agency and the Owner, Contractor or Consultant by telephone. 

The following time periods set forth in the Code of Civil Procedure shall be 
shortened as follows: Section 1288 -- four ( 4) years to 90 days, and 100 days to 
30 days; Section 1288.2 -- 100 days to 30 days. 

C. Discovery. There shall be no right to conduct discovery in connection with the 
arbitration proceeding unless authorized by the arbitrator. 

D. Arbitrator's Decision. Tlie arbitrator shall be required to determine all issues in 
accordance with existing case law and the statutory laws of the United States and 
the State of California. The arbitrator shall make his/her award within fourteen· 
(14) days after the date that the hearing is completed; provided that where a 
temporary restraining order is sough~ the arbitrator shall make his/her award not 
later than 24 hours after the hearing on the motion. The arbitrator shall send the 
decision by certified or registered mail to the Agency and the Owner, and the 
Contractor or Consultant, where applicable. 

E. Default Award; No Requirement to Seek an Order Compelling Arbitration .. Tue 
arbitrator may enter a default award against any party who fails to appear at the 
hearing; provided said party received actual notice of the hearing. In order to 
obtain a default award, the complaining party need not first seek or obtain an 
order to arbitrate the controversy pursuant to Code of Civil Procedure§· 1281.2. 

F. Arbitrator Lack of Power to Modify. Except as otherwise provided, the arbitrator 
shall have no power to add to, subtract fron:i, disregard, modify or otherwise alter 
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the terms of tI:iis Attachment H, or any other agreement between the Agency and 
the Owner, or to negotiate new agreements or provisions between the parties. 

G. Jurisdiction/Entry of Judgment. The inquiry of the arbitrator shall be restricted to 
the particular controversy which gave rise to the request for arbitration. A 
decision of the arbitrS:tor issued hereunder shall be final ~d binding upon the 
Agency and the Owner, Contractor or Consultant unless one of the parties files a 
written request for judicial relief with a court of competent jurisdiction Vvith 
respect to any claims pursuant to this Attachment H within fifteen (15) working 
days after the issuance of the arbitrator's decision. If such a claim is timely filed, 
the petitioning party shall be entitled to de novo judicial review. The losing party 
in arbitration shall pay the arbitrator's fees and related costs of arbitration. Each 
party shall pay its own attorneys' fees provided that fees may be awarded to the 
prevailing party if the arbitrator finds that the Request was frivolous or that the . 
arbitration action was otherwise instituted orlitigated in bad faith. Judgment 
upon the arbitrator's decision may be entered in any court of competent 
jurisdiction. 

H. California Law Applies. California law, including the California Arbitration Act, 
Code of Civil Procedure§§ 1280through1294.2, shall govern all arbitration 
proceedings, except as provided otherwise herein. 

I. Exculpatory Clause. The Owner expressly waives any and all claims against the 
Agency for damages, direct or indirect, arising under this Attachment H, 
including, but not limited to claims relative to the commencement, continuance 

. and completion of construction. The 0Wl1er aclmowledges and agrees that the 
procedures set forth herein for dealing with alleged breaches or failure to comply 
with the obligations and requirements of this Attachment Hare reasonable and 
have been anticipated by the parties. 

1. Designation of Agent for Service. Not later than five (5) days after the date of 
execution of this-South OPA:, the Owner ~hall designate a person or business as its 
agent for service of a Request and all notices provided for herein. 

K. NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING 
TO HA VE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED 
IN THE "ARBITRATION OF DISPUTES" PROVISION DECIDED BY 
NEUTRAL ARBITRATION AS PROVIDED BY CALIFORNIA LAW AND 
YOU ARE GIVING UP ANY RIGHTS YOU MIGHT POSSESS TO HA VE 
THE DISPUTE LITIGATED IN COURT OR JURY TRIAL. BY INITIALING 
IN THE SPACE BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS 
TO DISCOVERY AND APPEAL, UNLESS THOSE RJGHTS ARE 
SPECIFICALLY INCLUDED IN THE ''ARBITRATION OF DISPUTES" 
PROVISION. IF YOU REFUSE TO SUBMIT TO ARBITRATION AFTER 
AGREEING TO THIS PROVISION, YOU MAY BE COMPELLED TO 
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ARBITRATE UNDER THE AUTHORITY OF THE CALIFORNIA CODE OF 
CIVIL PROCEDURE. YOUR AGREEMENT TO THIS ARBITRATION 
PROVISION IS VOLUNTARY. 

WE HA VE READ AND UNDERSTAND THE FOREGOING AND AGREE TO 
SUBMIT DISPUTES ARISING OUT OF THE MA TIERS INCLUDED IN THE 
"ARBITRATION OF DISPUTES" PROVISION TO NEUTRAL 
ARBITRATION. 

IX. REMEDIES. In the event of any default or breach of this Attachment H, only the 
remedies set forth in this Article IX may be awarded either by an arbitrator or a court of 
competent jurisdiction, as applicable. Where obligations and requirements are calculated 
or imposed on a Project basis or, at an Owner's election, on a Major Phase basis, 
remedies may be applied only on a Project or Major Phase basis, as applicable. The 
exclusive allowable remedies are as follows: 

A. Order specific, reasonable actions and procedures, in the form of a temporary 
restraining order, preliminary injunction or permanent injunction, to bring the 
Owner, Contractor or Consultant into compliance. 

B. Direct that the Owner, Contractor or Consultant produce and provide to the 
Agency any records~ data or reports which are reasonably necessary to determine 
if a violation has occurred and/or to monitor the perfonnance of the Owner, 
Contractor or Consultant. 

C. Order the payment of money only with respect to any amounts determined due 
and payable under Article I.A of Schedule 4. 

X. TIDRD PARTY BENEFICIARIES. This ,Attachment His intended for the benefit of 
the parties to this South OPA and where applicable pursuant to Article VIII only, for 
Consultants and Contractors, and shall not be deemed to confer any benefits or right of 
enforcement upon any other parties. 

XI. TERM. The term of this Attachment H shall commence upon the effective date of this 
South OPA and continue until the earlier of (i) expiration of the Mission Bay South 
Redevelopment Plan or (ii) tennination of the South OPA pursuant to Article 12 thereto. 
With the exception of Schedule 3, the obligation of each Owner and its Contractors and 
Consultants with respect to a Project or, where applicable, a Major Phase, shall remain in 
effect until the issuance by the Agency of a Certificate or Certificates of Completion for 
such Project, Major Phase pursuant to Article 3 .6 of the South OP A. The obligation of an 
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Owner with respect to Schedule 3 shall remalli in effect for each Contract until the work 
covered by the Contract is complete. 

XII. ADJUSTMENTS. Because construction of OWI1er Improvements to which this program 
applies may not occur for many years after execution of the South OP A and it is 
anticipated that the period ofbuildoutmay be lengthy, if the Agency's standard diversity 
program generally applicable to other redevelopment projects is revised to increase the 
dollar limit for Economically Disadvantaged businesses or the dollar triggers for 
consultant trainee obligations, then those revisions shall be deemed incorporated herein. 
If the Agency's standard :M/WBE or work force participation goals generally applicable 
to other redevelopment projects are revised either upward or downward based on updated 
Croson studies, then those revisions shall be deemed incorporated herein. 
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ATTACHMENT H. 

SCHEDULE 1 

CONSTRUCTION WORK FORCE 

I. WORK FORCE GOALS. 

A. The goals set forth below are expressed as a percentage of each Contractor's total 
hours of employment and training by Trade. The goals represent the level of 
Minority and women utilization each Contractor should reasonably be able to 
achieve in each construction Trade in which it has employees directly involved in 
construction of the Owner Improvements. Each Owner will require each 
Contractor to use good faith efforts as defined in Article Ill herein to employ 
Minority Group Persons and women to perfonn construction work on the Owner 
Improvements at a level at least consistent with said goals. 

B. Goals 

1. Goal for Minority group participation in each Trade: 25.6 percent (current 
Office of Federal Contract Compliance Programs, hereinafter "OFCCP" 
goal) of the total hours worked in the Trade. 

2. Goal for women participation in each Trade: 6.9 percent (current OFCCP 
goal) of the total hours worked in the Trade. 

3. · Goal for San Francisco Resident participation in each Trade: 50 percent of 
the total hours worked in the Trade. 

C. If a conflict arises, achieving the ethnic and gender goals shall take precedence 
over achieving the residency goal set forth in Article I.B.3. . 

D. Calculation of Goals. Minority and women participation shall be calculated as a 
percentage of the total hours worked in each Trade on the construction of the 
Owner Improvements. For pmposes of determining compliance with this 
Schedule 1, including the percentage goals in Article tB, the calculation shall be 
made in connection with each individual Project or, at an Owner's election, on a 
Major Phase basis, as described in Attachment H, Article VI.C. 

E. Each Contractor is individually required to comply with its obligations under this 
Schedule 1, and to make a good faith effort to achieve each goal in each Trade in 
which it has employees employed in construction of the Owner Improvements. 
The overall good faith performance by other Contractors toward a goal does not 



excuse any covered Contractor's failure to make good faith efforts to achieve the 
goals. 

F. The Contractor shall not use the goals or diversity standards to discriminate 
against any person because of race, color, national origin, religion, gender, sexual 
orientation or age. 

G. In order for the non-working training hours of apprentices and trainees to be 
counted in meeting the goals, such apprentices and trainees must be employed by 
the Contractor during the training period, and the Contractor must have made a 
commitment to employ the apprentices and trainees at the completion of their 
training, subject to the availability of employment opportunities. Unless 
otherwise pennitted by law, trainees must be trained pursuant to training · 
programs approved by the U.S. Department of Labor, Employment and Training 
Administration, Bureau of Apprenticeship and Training ('BAT") or the California 
Department oflndustrial Re1ations, Division of Apprenticeship Standards 
("DAS").. . 

II. INCORPORATION. Whenever an Owner or any Contractor subcontracts a portion of 
the work on construction of the Owner Improvements involving any construction Trade, 
it shall set forth verbatim and make binding on each subcontractor which has a Contract 
the applicable provisions of Attachment H of this South OP A and this Schedule 1, 
including the applicable goals for Minority Group Persons and women participation in 
each Trade. 

III. DIVERSITY PROGRAM COMPONENTS. 

A. Each Contractor shall make good faith efforts as defined in this Article III.A to 
ensure equal employment opportunity ("EEO") related to construction of the 
Owner Improvements. A Contractor's good faith efforts constitute the standard 
by which compliance will be measured and compliance with the following shall 
eo~tirute~g0~~~f.atth~eff0rts: 

1. Ensure and maintain a working environment free of harassment, 
intimidation, and coercion. The Contractor shall ensure that all 
forepersons, superintendents, and other on-site supervisory personnel are 
aware of and carry out the Contractor's obligation to maintain such a 
working environment with specific attention given to Minority Group · 
Persons or women. 

2. Provide written notification to Community-based organizations with · 
experience in the administration of diversity programs such as: Chinese 
for Affirmative Action, Ella Hill Hutch Community Center, Mission 
Hiring Hall, South of Market Employment Center and Young.Community 
Developers and any other organizations identified for the Conti-acto"r by 
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the Agency when the Contractpr has employment opportunities available, 
and maintain a record of the organizations' responses. 

3. Maintain a current file of the names, addresses and telephone numbers of 
each Minority, women or resident applicant and each Minority, women 
and resident referral from a union, a recruitment source or community 
organization and of what action was taken with respect to. each such 
individual. If such individual was sent to the union hiring hall for referral 
and was not referred back to the Contractor by the union, or if referred, not 
employed by the Contractor, this shall be documented in the file with the 
reason therefor, along with whatever additional actions the .Contractor may 
have taken. 

4. Provide immediate written notification to the Agency when the Contractor 
has information that the union referral process has impeded the 
Contractor's efforts to meet its obligations. 

5. Participate in existing training programs which expressly include Minority 
Group Persons and women, including apprenticeship, trainee and 
upgrading programs relevant to the Cori.tractor's employment needs, 
especially those funded or approved by the U.S. Department of Labor, 
Employment and Training Administration, Bureau of Apprenticeship and 
Training ("BAT") or the California Department of Industrial Relations, 
Division of Apprenticeship Standards ("DAS"). The Contractor shall 
provide notice of these programs to the sources compiled under 
Article III.A.2 above. 

6. Disseminate.the Contractor's EEO policy by providing notice of the policy 
to unions and training programs and requesting their cooperation in · 
assisting the Contractor in meeting its EEO obligations; hy including it in 
any policy manual and collective bargaining agreement; by publicizing it 
in the company newspaper, annual report or similar communication; by 
review of the policy with all management pers'onnel and with all Minority 
and women employees at least once a year, either as part of the employee 

·evaluation process or otherwise; and by posting the company EEO policy 
on bulletin boards accessible to all employees performing construction of 
the Owner Improvements. -

7. Review, prior to beginning work on the Owner Improvements and at least 
annually thereafter, the Contractor's EEO policy cµid diversity obligations 
under this South OPA and this Schedule 1 with all employees having any 
responsibility fo~ hiring, assignment, layoff, tennination or other 
employment decisions including specific review of these items with on
site supervisory personnel such as superintendents and general 
forepersons, etc. A written record shall be made and maintained 



identifying the time and place of these meetings, persons attending, 
subject matter discussed and disposition of the subject matter. The 
Agency's compliance staff shall be advised of and may attend these 
meetings. 

8. Disseminate the Contractor's EEO policy externally by including it in any 
advertising in the news media, specifically including Minority and women 
news media, and providing written notification to and discussing the 
Contractor's EEO policy with other contractors and subcontractors with 
whom the Contractor does business. 

9. Direct its recruitment efforts, both oral and written, to Local Minority, 
women and community organizations~ to schools with Minority and 
women students and to Minority and \YOmen recruitment and training 
organizations serving the Contractor's recruitment area and employment 
needs. 

10. Encourage present Minority and women employees to recruit other 
Minority Group Persons and women and, where reasonable, provide after 
school, summer and vacation employment on non-construction activities 
to Minority and Women youth. 

11. Conduct, at least annually, as part of the employee evaluation process or 
otherwise, an inventory and evaluation of Minority and women personnel 
for promotional opportunities and· encourage these employees to seek or to 
prepare for, through appropriate training, such opportunities. 

12. Ensure that seniority practices, Job Classifications, work assignments and 
other personnel practices do not have a discriminatory effect by 
monitoring all personnel and employment related activities to ensure that 
the EEO policy and the Contractor's obligations hereunder are being 

-~~':'.·. --carriecl-ontT'~ 0 
•• , __ ~-·- _____ • 

13. Ensure that all facilities and company activities are nonsegregated except 
that separate or single-user toilet and necessary changing facilities shall be 
provided to assure privacy between the genders. 

14. Conduct a review, at least annually, as part of the employee evaluation 
process or otherwise, of all supervisors' adherence to and performance 
under Contractor's EEO policies and diversity obligations .. 

B. Contractors may participate in voluntary associations which assist in fulfilling one 
or more of their diversity obligations under Article IILA.1-14. The efforts of a 

. contractor association, joint contractor-union, contractor-community, or other 
similar group of which the Contractor is a member and participant, may be 
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asserted as fulfilling any one or more of these obligations provided that the 
~ontractor actively participates in the group, makes every effort to assure that the 
group has a positive impact on the employment of Minority Group Persons and 
women in the industry, ensures that the concrete benefits of the program are 
reflected in the Contractor's Minority and women work force composition, makes 
a good faith effort to meet its individual goals, and can provide access to 
documentation which demonstrates the effectiveness of actions taken on behalf of 
the Contractor. The obligation to comply, however, is the Contractor's and failure 
of such a group to fulfill an obligation shall not be a defense for the Contractor's· 
noncompliance. 

IV. ADDITIONAL PROVISIONS. 

· A. A Contractor shall not enter into any subcontract with any person or firm who the 
Contractor knows is debarred from government contracts pursuant to E~ecutive . 
Order 11246. 

B. . No employee to whom the diversity provisions of this Schedule 1 are applicable 
shaII be discharged or in any other manner discriminated against by the Contractor 
because such employee has filed any complaint or instituted or caused to be · 
instituted any proceeding under or relating to Attachment H of this South OP A. 

C. Each Contractor shall 4esignate a responsible official to monitor all employment
related activity to ensure that the Contractor's EEO policy is being carried out 

D. The failure by a 'union with which the Contractor has-a collective bargaining 
agreement to refer either Minority Group Persons or women shall not exclude the 
Contractor's obligations under this Schedule 1. 

V. DOCUMENTATION AND RECORDS. 

A. . · Submission of certified payrolls to the Agency. Each Contractor shall submit 
through the general contractor to the Agency by noon on the first Wednesday of 
each month a report providing the information contained in the Agency's Optional 
Form of payroll report for the previous month on each of its employees. Each 
prime contractor is responsible for the submission of this ~eport by each of its 
subcontractors. 

B. Instructions for coding certified pavrolls. In addition to maintaining the 
information required by Article V.C, each Contractor shall include, on the weekly 
payroll submissions, the code designating each employee's craft, skill level, 
protected class status and domicile in accordance with the following table: 

CRAFr 
CODE 
1 

DESCRIPTION 

Electrical 

CRAFT DESCRJPTION . 
CODE 
22 Carpet, Linoleum, Vinyl Tile 



CRAFT DESCRIPTION 
CODE 
2 Iron Worker 
3 Sheet Metal Work 
4 Asbestos Wrkr/Heat & 

Frost Insulator 
5 Plumber, Pipe or 

Steamfitter 
7 Boilermaker 
8 Sprinkler Fitter 
9 Brick, Caulk, Marble 

Point, Terrazzo 
10 Hod Carrier 
11 Terrazzo Finisher 
12 Plasterer 
13 Lather 
14 Qu-penter or Drywall Hanger 
15 Mill Worker or 

Cabinetmaker 
16 Millwright 
17 Roofer 
18 Pile Driver 
19 Surveyor/Operating Engineer 
20 Tile (Ceramic) Marble Fnshr 
21 Tile (Ceramic) Setter 

CODE DESCRIPTION 
D San Francisco-Domiciled 
s Latino/Hispanic 
0 Asian/Pacific Islander 

CRAFT 
CODE 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 

34 

35 
36 

37 
38 

CODE 
B 
c 
I 
w 

DESCRJPTION 

Layer 
Elevator Constructor 
Cement Mason 
Laborer.or Allied Worker 
Glazier & Glassmaker 
Painter, Paperhanger, Taper 
Sign Install · 
Scrapper 
Awning Installer 
Drapery Hanger 
Low Voltage Electrician 
Towboat Operator-Marine 
Engineer 
Towboat Deckhand-Inland 
Boatworker . 
Owner/Operator • Truck 
Owner/Operator • 
Heavy Equipment 
Upholsterer 
Teamster, Construction 

DESCRIPTION 
Black/African American 
Caucasian/White 
American Indian 
Women 

C. Required records. For each employee, the Contractor's payroll or similar record 
shall contain the name, address, whether an employee lives in the Covered Area, 
telephone numbers, construction Trade, classification, union affiliation (if any), 
employee identification number, social security number, gender, race, status (e.g., 
mechanic, apprentice, trainee, helper or laborer), dates of changes in status, hourly 
wage rates (including rates of contributions for costs anticipated for fringe 
benefits orcash equivalent thereof), daily and weekly number of hours worked, 
deductions made and actual wages paid. Records shall be maintained in an easily 
understandable and retrievable form, however, to the degree that existing records 

__fill1isfxJhiR-reJ.Il.lir~rri~I1t, fh_~Contract9r_s_h_aj_l noJ: be required to maintain separate 
-recoras. ----- --- --- -=---- -__ _:.-__ :_-_;. ·· .:.::- -- -~- · ·- ---·- -~ ---

D. Additional information. The report required by Article V.A shall be accompanied 
by: 

I. . A statement of any problems encountered by the Contractor in obtaining 
Minority, women or resident referrals from any union and 

2. A statement of the reasons why the Contractor failed to meet the ethnic, 
gender or 50 percent San Francisco Resident employment goals (if the 
goals were not met), and the reasons why the Contractor was not able to 
perform any of the steps set forth in Article III.A.1-14 (if any of the steps 
were not taken). 



E. Inspection of records. The Contractor shall make the records required under this 
section available for inspection or copying by authorized representatives of the 
Agency, and shall accommodate reasonable requests by the Agency to interview 
employees during working hours on the job if it is not feasible to conduct such 
interviews during non-working hours. 

F. Failure to submit reports. If a Contractor fails or refuses to provide the reports to 
the general contractor as required by Article V.A, the Agency, upon notice from 
the general contractor of the Owner, shall CQnsider but not be required to institute 
arbitration proceedings against the noncompliant Contractor pursuant to Article 
VIII of Attachment H. 

G. Submission of good faith effort documentation. If the Contractor's good faith 
efforts are at issue, the Contractor shall provide the Agency with the 
documentation of its· efforts as required by Article III.A. 

VI. AGENCY MEETINGS. 

The Agency shall.make a representative available to hold periodic on-site meetings for 
each Project to discuss the reporting requirements, prospective work force composition 
and any problems that may be anticipated in meeting the work force goals. The Agency 
may invite outreach org~zations to attend such meetings. A representative of each 
Contractor, Consultant an,d each of its subcontractors and subconsultants currently at 
work ·on the Owner Improvements who have not attended a prior meeting shall be 
required by its Contract or Professional Services Contract to attend such meeting; 
however, failure by any Contractor, Consultant, subcontractor or subconsultant to attend 
the Agency meeting shall not constitute a breach of this Attachment H. 
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ATTACHMENT H 

SCHEDULE2 

EQUAL PRE-CONSTRUCTION AND CONSTRUCTION PHASE OPPORTUNITY FOR 
MINORITY AND WOMAN-OWNED BUSINESS ENTERPRISES 

I. INCORPORATION. Each Contract or Professional Services Contract between an 
Owner, a Consultant or Contractor and any Person shall physically incorporate in and 
make binding on the parties to that Contract or Professional Services Contract the 
applicable provisions of Articles VI, VII and VIlI of Attachment H and this Schedule 2. 

IL l\IBE AND WBE PARTICIPATION GOALS. The Agency has made a finding that 
discrimination has occurred against businesses Owned by women and Minority Group 
Persons. Accordingly, each Contractor shall make good faith efforts to achieve the goals 
which have been designed to correct the effects of past discrimination and are set forth in 
Articles VI and VII of Attachment H. The goals described in this Schedule 2 shall be 
calculated as a percentage of the total value of all Professidllal Services Contracts or 
Contracts, as applicable, on an individual Project basis, or~ at an Owner's election, on a 
Major Phase basis, as described in Article VI.C of Attachment H. 

III. GOOD FAITH EFFORTS TO MEET GOALS WITH LOCAL MBEs AND WBEs. 

A. Each Owner and all Contractors and Consultants with Contracts or Professional 
Services Contracts shall make good faith efforts as defined in this Article III to 
give First Consideration to MIWBEs with respect to Owner Improvements 
constructed by or at the behest of the Owner. The general contractor and prime 
contractors are responsible for ensuring that each of their subcontractors meets 
these requirements. 

B. Good faith efforts constitute the standard by which compliance will be measured, 
and compliance with the following steps shall be deemed to constitute good faith · 
efforts: 

I. Not less .than 30 days prior to the selection of Contractors, each Owner, 
Contractor or Consultant shall: 

a. Advertise for M/WBEs interested in competing for the Contract or 
Professional Seririces Contract, in general circulation media, trade 
association publications, including local· publications serving the 
Covered Area and media focused specifically on Minority or 
Woman-Owned businesses such as the Small Business Exchange 
and the Bid and Opportunities Newsletter, of the opportunity to 



submit bids or proposals and to attend a pre-bid meeting to learn 
about contracting opportunities. 

b. Search through available published lists of M'WBEs in San 
Francisco and the Bay Area which provide the service being sought 
including local lists including :M/WBEs in the Covered Area such 
as the San Francisco Hurn.an Rights Commission's MBEfWBE 
Directory and the Agency's WWBE database, in order to identify 
such MIWBEs and provide written notice to them, of the 
opportunity to bid for Contracts or Professional Services Contracts 
and to attend a pre-bid or pre-solicitation meeting to learn about 

. contracting opportunities. 

2. Where Contracts or Professional Services Contracts are being awarded 
pursuant to a bidding process, each Owner, Contractor or Consultant shall 
hold a pre-bid or pre-solicitation meeting for all interested Contractors or 
Consultants not less than IS days prior to the opening of bids or the 
closing of the solicitation process. The Agency shall be advised of any 
such meetings and may attend as an observer. 

3. Each Owner or Contractor or Consultant shall follow up initial 
solicitations of interest by contacting the MIWBEs to determine with 
·certainty whether the enterprises are interested in performing specific 
items for design or construction of Owner Improvements. 

4. Each Owner and Contractor or Consultant shall divide, where feasible and 
consistent with other contracting objectives, the Contract and Professional 
Services Contract work into small units to facilitate MIWBE participation, 
including, where feasible, offering items of the Contract work which the. 
Contractor or Consultant would normally perform itself. 

5. Eaeh Owner:.ana~Gentraster er C0nsuJtant shaHprovide MrWBEs with 
complete, adequate and ongoing information about the plans, 
specifications and requirements of construction work, service work and 
material supply work. This paragraph does not require the Owner, 
Contractor or Consultant to give :M/WBEs any information not provided to 
other contractors. This paragraph does require the Owner and the 
Contractor or Consultant to answer carefully and completely all reasonable 
questions asked by :M!WBEs and to undertake good faith effort to ensure 
that M/WBEs understand the nature and the scope of the work. 

6. · Each Owner or Contractor or Consultant shall assist MIWBEs in their 
efforts to obtain bonds, lines of credit and insurance. This assistance shall 
include making use of the Citywide Surety Bond Program, where 
applicable and appropriate. The Owner and Contractor or Consultant shall 
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require no more stringent bond or insurance standards than required· of 
other business enterprises. 

7. Each Owner and its general contractor or lead Consl,lltant shall encourage 
and assist higher tier subcontractors in undertaking good faith efforts to 
utilize MIWBEs as lower tier subcontractors. 

8. Each Owner and Contractor or Consultant shall use the services of 
Minority and woman contractor associations, Local WWBE assistance 
offices and other community-based, Minority and women business 
development organizations that provide assistance .in the recruitment and 
placement of MIWBEs. 

9. Each Owner, Contractor and Consultant shall negotiate with potential 
subcontractors in good faith and shall not reject as unqualified an MIWBE 
without due consideration of its capacities. 

N. PROCESS AND CRITERIA FOR DETERMINING M/WBE ELIGIBILITY. 

A. If at any time an Owner or Contractor or Consultant seeks to confirm that an MBE 
or WBE is eligible to be included in the percentage calculations contained in 
Articles VI or VII of Attachment H, the Owner, Contractor or Consultant may 
submit to the Agency" an M!WBE Application for Certification ?Ud its 
accompanying Affidavit (Exhibit A hereto) completed by the Minority or woman 
owner; provided that an :M/WBE that was previously certified by the Agency 
may, instead, submit only the short MIWBE Eligibility Statement (Exhi"it B 
hereto). After receipt of the Application/Affidavit or eligibility statement, the 
Agency shall provide written notice to the Owner, Contractor or Consultant 
con.finning whether the MBE or WBE is deemed certified by the Agency. Such 
notice shall be provided within five (5) days for MIWBEs who were previously 
certified by the Agency and ten (10) days for all others. · ' 

B. The Agency shall have sole authority fot certification or denial of certification of 
MBEs and WBEs, except that the Agency shall accept the certifications of the 
Human Rights Commission of the City and County of San Francisco unless the 
Agency has reasonable grounds to believe that the certification is inappropriate or 
otherwise incorrect or the MBE/WBE does not meet the definition of MBE or 
WBE set forth in Attachment H, Articles Il.N or II.U, respectively. The Agency 
may certify MBEs and WBEs that are not certified by the Human Rights 
Commission. 

C. In order to be certified as an MBE or WBE the business must meet the definition 
ofMBE set forth in Attachment H, Article Il.N or WBE set forth in Article JI.U 
and meet any additional standard Agency criteria~ including those relating to 
MIWBE suppliers, that are consistent with this Attachment H and are generally 



applicable to other redevelopment projects. In the event of any conflict between 
the certification criteria and this Attachment H (including the definitions herein), 
Attachment H shall control. For informational purposes,. a copy of the 
certification criteria as of the date of adoption of the South OPA is included as 

. Exhibit C to this Schedule 2. 

V. PROCEDURES. 

A. Notice to Agency. On a quarterly basis, each Owner will provide the Agency 
with a written summary of all Contracts and Professional Services Contracts 
awarded during the prior quarter for its Project(s). The stimmary shall be 
provided for informational purposes and for each Contract and Professional 
Services Contract shall include the following: (i) name, address and any license 
number(s) of Contractor or Consultant; (ii) name of awarding authority; (iii) basic 
description of scope of work; (iv) whether M/WBE status is claimed for the 
Contractor or Consultant. 

B. Dissemination of Agency Information. Each Owner shall provide to each of its 
Consultants and Professional Services Contracts a basic information packet · 
regarding the Agency's .M/WBE program and procedures, provided that the same 
has been provided by the Agency to Owner. 
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EXHIBIT A 

. APPLICATION FOR CERTIFICATION 
(MINORITY OR WOMAN-OWNED BUSINESS ENTERPRISE AFFIDAVIT) 

(To be c~mpleted ~y Minority or Woman Owner) 

(N"amc of Project} (General Contractor if not the General itself) 

(Has business operated under another name? __ _ If so, explain under item 22.) 

(P. O. Box is unacceptable} 

4. Mailing Addre~s 
(If different} 

s. Telephone Number(s) ________ _ 

Is business address or phone number also t.liat of a residep.ce? If so, please 
explain under item 22. · 

7. Indicate the type of industry or the business: 

8. 

O Construction 
D Manufacturer 

O Professional Consultant 
O Manufacturer's Representative 

O Supplier 
O Other ______ _ 

Identify types of services 'or products offered. (Equipment operator or trucker should identify the 
equipment it owns here or under item 22.) 

Type of ownership: O Corporation 

O Joint Venture 

I 
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O Sole Proprietor O Partnership 

Indicate if another entity -------



9. With your application please submit true and correct copies of the following docwnents: 

a. Proof of ethnic identification, such as birth certificate or tribal registration, if you are 
a minority owner. 

b. Contractors' State License No. 
~~~~~~~~~~~~~~~~~ 

(Name of person who qualified for license) 

NOTE: If you !taveformed a partners/tip or incorporated since becoming a contractor, 
tlte partnership or corporation must have its ow11 Contractors' State License. 

c. Registration and license issued by the State Board of Architectural Examiners, the 
Board of Registration for Professional Engineers and Land Surveyors, the State 
Board of Accountancy or the State Bar of California or the Bureau of Collection and 
Investigative Services. 

d. Local business Iicense(s) and permits(s). 

e. Fictitious name filing; if you are doing business as a fictitious entity. The names on 
the Contractors' State License and the fiCtitious name filing must match. 

f. Partnership Agreement, if the firm is a partnership .. The names of the partners must 
match those s~own to be partners on the Contractors' State License. 

g. If the firm is a corporation: 

i. Articles of Incorporation, 
ii. Corporate Bylaws and 
m. Minutes of the first meeting. 

h. Joint Venture Ag~eement (including dollar amount of capital contribution), if a joint 
venture is the applicant. 

i. .Federal personal taX returns, Form 1040, in full with W-2 statements and all 
supporting schedules and statements for all shareholders for the past two years. 

-- -~- -- - - - - -

j. Federal corporate tax returns, Form 1120 (including Schedule E), in full with all· 
supporting schedules and statements such as Form 4562 for the past two years . 

. k. Resumes pointing out the years of specific experience to qualify for the 
responsibilities delegated to each Jyf anagement person listed in item 15 of this 
Application. 

I. Proof, if the firm is registered as a disadvantaged business under section 8(a) of the 
· Small Business Act. 

m. Inventory (not to exceed a 10-page extract), if the firm is a manufacturer or supplier. 
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10. List the owners who have an interest of five (5) percent or greater: 
Number 

Ethni- Gender Date of of Vote 
~ ~ ..MLE.. Ownership Shares __%._ 

If more Owners, check here 0 and continue listing under item 22. 

U.S. 
Citizen 
(yes/no) 

•American Indian or Alaskan Native, which includes Alaskan Indians, Inuits and Aleut.$ (any person having origins in 
the indigenous peoples of Nonh America and who is an enrolled member of a federally-recognized tribe), Asian (any 
person of Chinese, Japanese, Korean; Pacific Islander; Samoan, Filipino, Asian-Indian or South East Asian), Black (any 
person having origins in any of the Black racial groups of Africa), Latino (any person of Spanish culture with origins in 
Mexico or other Spanish speaking countries in Central or ~outh America, or the Caribbean Islands). 

11. List the contributions of money, equipment; real estate, or expertise of each of the owners 
for firms with less than I 00 percent disadvantaged ownership. 

12. Date firm was established The total number of years the firm has been 
in business is . The number of years the firm has been in business under present 
ownership is The following is a brief explanation of_the change in ownership 
of the firm (if applicable): 

13. Board of Directors: 

If more Directors, check h~re 0 and continue listing under .item 22. 
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Gender Date Elected/ 
..MlE.. Expirationfferm 
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14. If the Board of Directors has changed within the last three years, list the names of the 
former Directors, their ethnicity, gender and date ofresignation under item 22. 

15. Management: The following duties are actually performed by the persons indicated 
below; 

a. Preparation of estimates and bids: 

by who reports to 
name name 

b. Hiring, firing of management personnel: 

by who reports to 
name name 

c. Purchasing of major equipment, material or supplies: 

by . ' who reports to 
name name 

d. Financial control: 

by who reports to 
name name 

e. Negotiations and approval of contracts: 

by who reports to 
name name 

f. Administration of contracts: 

by~------------ who reports to-----------
name name 

g. ~upervision cf fiela operations: 

by ____________ _ who reports to -----------name name 

h. Marketing and sales activities: 

by~----------~ who reports to-----------
name name 

i. Warehouse inventory and control: 

by~------------ who reports to--:----------
name name 
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16. Federal identification no. 

17. Indicate the finn's gross receipts and average number of employees for the last three tax 
years: 

Year ending ---- Amo wit ------- . Employees ----
Year end_ing ----- Employees ----Amount -------
Yearending ---- Employees ----Amount -------

18. MANUFACTURERS AND SUPPLIERS ONLY: For last year: 

a. Lowest no. of employees ___ _ 

b. Highest no. of employees ___ _ 

.. 
c. No. of employees whose job lasted the entire year ____ _ 

d. \Vere any of the employees on anofl:ier firm's payroll? ____ If so, identify the 
firm: 
--------------------------~ 

e. Value of current inventory.$ ---------
f. Location of inventory __________ ~----------

19. How were applications to other local agencies handled? 

Name of local agency LIMIWBE? 

a. 

b. 

c. 

d. 

Approved 
Yes/No 

20. Name of Surety 
--------------------...;....._---~ 

Name of Agent __________ _ Telephone No. -------
Bonding Limit _____ _ Sources of letter of credit ---------



21. If the firm or other firms with any of . the same officers has previously been denied 
recognition as an .M/WBE, MBE or WBE pleas~ explain the circwnstances. 

22. Identify any owner or management official of the -named firm who is or has been an 
employee of another· firm that has an ownership interest in or a present business 
relationship with the named firm. Describe present business relationships which include 
sharing space, equipment, financing or employees, as well as common owners. Please use 
this additional space_ to supplement the information provided above, especially under items 
1, 6, 10, 11, 12 and i3. You may attach additional sheets. 

' 

23. The firm intends to subcontract ____ percent of the work to be performed under its 
contract with to the following: 

M/WBE Amo@t of · 
Yes/No Subcontract Scope of Work-

a. 

b. 

c. 

d. 

e. 

f. 

g. 

1§0 



AFFIDAVIT 
(To be completed by Minority or Woman Owner) 

"The undersigned swears that the foregoing statements are true and correct and include all 
material informat~on necessary to ;dentify and explain the operations of_· --------

. (Name ofFirrn) 

as well as the ovmership thereof. Further, the undersigned cqvenant(s) and agree(s) to provide to 
the local agency current, complete and accurate information regarding actual joint venture 
arrangements and to pennit the audit and examination of the books, records and files of the joint 
venture, or those of each joint venturer relevant to the joint venture, by authorized representatives 
of the agency. Any material misrepresentation will be grounds for tenninating any contract 
which may be awarded and for initiating action under state law concerning false statements." 
NOTE: 

a. The conditions outlined in this affidavit are applicable to any additional infonnation that is required to be provided to 
authenticate the affiant's finn. 

b. You are required to notify the agency if any significant changes occur that w~uld alter your staru~ as an MIWBE. 

c. Section 94.4 of tile Streets and Highways Code states. that a D/M/WBE is subject to a civil penalty of not more than 
SS ,000 if said firm willfully and knowingly makes a false statement with the intent to defraud this certification. 

Name of Firm NameofFirm 

Signature """" ·. Signature · 

Name and Title Name and Title 

On this day of. 199 before me appeared -----
_______________ __. to me personally known, who, being duly sworn, 
did execute the foregoing affidavit, and did state that he or she was properly a:uthorized by 

to execute the affidavit and did so as his or her free act and deed. ___________ _,__ __ _ 
(Name of Firm) 

Notary Public _______________ Commission expires _______ _ 
(Seal) 

Date _________ _. State of California, County of __________ _ 

On this day of , 199 before me appeared 
-~---

--------------~---- to me personally known, who, being duly sworn, 
did execute the foregoing affidavit, and did state that he or she was properly authorized by 

------------to execute the affidavit and did so as his or her free-act and deed. 
(Name offirm) 

Notary Public _______________ Commission expires _______ _ 
(Seal) 

Date----------- State of California, County of __________ _ 
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• "I"· 

EXHIBIT 8 

MIWBE ELIGIBILITY STATEMENT 
(To b-e completed by Minority or Woman Owner) 

(Name of Project) (General Contractor if not the General itself) 

r, __________________ ,, declare: -

1. I have carefully reviewed the Affidavit/Declaration executed by myself 

on on behalf of 
~---------~ ----------------~ Date Name ofFinn 

2. The only changes to said docu.rnent are: 

I have personal knowledge of the foregoing facts and if called as a witness I could and would 
testify competently thereto. I declare under penalty of perjury that _the foregoing is true and 
correct. 

Executed on -------,....----
1n ______________ _ 

Date Place of Execution 

Signature ofDeclarant Title 
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EXHIBIT C 

M/WBE DEFINITIONS 

A. Economically Disadvantaged: - Once a business reaches the 3-year average size 
threshold for the applicable industry the busin_ess ceases to be economically 
disadvantaged, it is not an eligible M!WBE and it will not. be counted towards meeting 
MIWBE goals. 

Industry 

Construction 
Suppliers 
Professional or Personal Service 

B. Minority or Minority Group Person 

Gross Income -

$14,000,000 
2,000,000 
2,000,-000 

1. American Indian: any person having origins in the original peoples of North 
America including Alaskan Natives, Aleuts, Eskimos, and American Indians and 
who maintains cultural id~ntification through tribal roll registration, membership, 
participation or commllility recognition. 

2. Asian: _ any person of Chinese, Japanese, Korean, Pacific Islander, Samoan, 
Filipino, Asian-Indian or South East Asian origins; 

3. Black: any person having origins in any of the Black racial groups of Africa; 

4. Latino: any person of Spanish culture with origins in Mexico or other Spanish 
speaking countries in Central or South America or _the Caribbean Islands; 

C. Minority-owned Business Enterprise (MBE): an economically disadvantaged 
business, which is an independent and continuing business for profit, which performs a 
commercially useful function, and is owned and controlled by one or more minority 
group persons residing in the United States or its territories. -

D. Owned: the minority group persons or women as the context requires, possess an 
ownership interest of at least 51 percent of the business, possess incidents of ownership, 
such as an interest -in profit and loss equal at least to the required ownership interest 
percentage, and contribl1te capital, equipment and expertise to the business equal to the 
claimed ownership percentage. 

E. Person: one or more individuals, partnerships, associations, organizations, corporations. 
and cooperatives. 

F. Woman-owned Business Enterprise (WBE}: an economically disadvantaged business, 
which is an independent and continuing business for profit, which performs a 
commercially useful function, and is owned and controlled by one or more women re
siding in the United States or its territories. 

G. Woman/Minority-owned Business Enterprise CW/MBE): an economically 
disadvantaged business, which is an independent and continuing business for profit, 
which performs a commercially useful function, and is O\v11ed and controlled by one or 
more women and minority group persons residing in the United States or its territories. 
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MIWBE CERTIFICATION CRITERIA 

1. The Agency will accept the certifications or denials of the Human Rights 
Commission of the City and County of San Francisco unless the Agency has 
reasonable grounds to believe that the certification or denial is inappropriate or 
otherwise incorrect. 

2. In order to be certified as an MBE or WBE the business must meet the definition 
ofMBE set forth in subsection C or WBE set forth in subsection F. 

3. In order for the MIWBE component of a joint ventme to be recognized the 
ownership interest must meet a 35 percent threshold; provided, that if the joint 
venture subcontracts to non-MIWBEs a percent of the work in excess of the 
percentage interest that the MIWBE has in the joint venture, the joint venture shall 
not be recognized as an M/WBE. 

4. The Agency will not recognize a subcontractor as an WWBE if it subcontracts 
more than 50 percent of its subcontract amount to non-!vi/WBEs. 

5. A contractor may substitute the amount of a purchase order to a minority or 
woman-owned supplier for up to 15 percent of the M/\VBE subcontractor goals. 
In order to be recognized, a supplier must perform a commercially useful function 
in the supply process. However, if the supplieris acting as a mere conduit such as 
a manufacturer's representative or broker then only the amount of the commission 
or three percent, whichever is greater, ·will be credited towards meeting the 
WWBE goals. If none of the work is to be subcontracted, minority and woman
owned suppliers may be utilized without limitation. 

6. If a firm contends that it is an MBE or WBE, the minority or woman owner must 
submit to the Agency an M!WBE Application for Certification· with 
accompanying Affidavit under penalty of perjury that he or she is a member of a 
class protected by the Purchasing Policy and Procedures; provided that an 
:MIWBE that was previously recognized by the Agency may, instead, submit a 
one-page :M/WBE Eligibility Statement to update its file. The owner of the fmn 
will sign a de_c!~atioil _s~~~ng _t~_:}_he ~th.m;id..a~c1JrS,<;¥~Qf.a1lc ~tatements µlade 
and material submitted to the Agency, including additional information. 

7. An eligible MBE or WBE shall be an independent business. In determining 
whether a business is independent, the Agency shall examine the adequacy of the 
business's resources for the scope of work under a proposed contract, its financial 
independence, the extent of its equipment leasing, and its relationships \vith non
minority firms; whether .the firm: 

a. is known in the industry or trade to be operated by a non-minority male; 

b. is operated in. tandem with a non-lvf/WBE; 

c. has multiple licenses, some of which belong to non-MfWBEs; 

d. itself owns the equipment or trucks that are to be used on the job; 
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· e. is listed in the telephone book, preferably in the Yellow Pages under the 
class for which it is seeking Agency recognition; 

f. subcontracts back to, leases from or is back-contracted by its prime 
contractor or suQcontractor or joint venturer(s) in an amount unrelated to 
shared risks and profits. Back contracting includes any agreement or other 
arrangement between a prime contractor and its subcontractor where the 
prime contractor performs or secures the performance of the subcontract in 
such a fashion and/or under such tenns and conditions that the prime 
contractor enjoys the financial benefit of the subcontract. Said agreement 
or other arrangement includes, but is not limited to, situations where either 
a contractor or subcontractor agrees that any term, condition or obligation 
imposed upon the subcontractor by the subcontract shall be performed by 
or be the responsibility of the prime contractor. 

g. maintains a permanent office separate from that of its sources of vehicles, 
subcontractors, the general contractor or from any joint venturer(s); and 

h. in the case of a supplier, whether it carries the material being supplied as a 
regular part of its inventory. 

8. An minority or woman-owned firm shall not have any fonnal or informal 
restrictions which limit the customary discretion of the minority or woman owner. 
The owner should have the authority to perform all of the below functions: 

a. manage either the marketing or production aspects of the business; 

b. be _authorized to sign on all bank accounts, to draw against letters of credit, 
and to secure surety bonds and insurance; and 

c. control the profit sharing, pensions or stock option plans. 

9. The minority or woman owner niust serve as the Chief Executive Officer of the 
finn, i.e. be the boss. If there are part-owners of the firm who are not minority 
group persons or women and who are disproportionately responsible (according to 
percent or degree of ownership) for the ~peration of the firm, then the firm shall 
be deemed not controlled by minority group persons or women and shall not be 
considered an eligible MBE or WBE. Where the actual day"'.to-day management 
of the firm is handled by individuals other than the owner, those persons who 
have the ultimate power to hire and fire the managers shall b.e considered as 
controlling the business. 

I 0. All securities evidencing full or partial ownership and/or control of a business 
entity for purposes of establishing it as a MBE or WBE shall be held direetly by 
minority group persons or women. Among the factors considered in making a 
determination are whether the owner itself: 

a. possesses sufficient working experience and knowledge to perform the 
contract; 

b. controls at least 51 percent of the directors' votes if the firm is 
incorporated. 
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11. ... Minority and woman owners of firms shall make real and substantial 
contributions of capital and expertise to acquire their interests in the firm. 
Examples of insufficient contributions include a note payable to the firm or those 
of its part-owners who are neither minority group persons nor women, or the 
participation as an employee without management authority. 

I 

12. License Qualification Essential: An unregistered person who is used to qualify a _ 
professional business as an M/WBE does not meet the Agency's- t-.1/WBE 
requirements of having management and control of the business. Likewise, a 
person used to qualify a construction business who is not the Qualifying Partner, 
Responsible Managing Employee or Responsible Managing Officer cannot meet 
the Agency's MIWBE requirements of having management and control of the 
business. An owner who is certified by the Agency for one profession, e.g. 
electrical engineering, cannot attribute that certification to another profession, e.g. 
mechanical engineering, unless he or she is registered for more than one 
professional license. By extension a certified minority-owned plumbing business 
must also be certified to perform electrical work to be an eligible minority-owned 

. electrical contractor. 

13. A business requesting to be certified as a MBE or WBE shall supply the Agency 
with all such additional information as the Agency may deem relevant in order to 
make a determination of such status. If such information is not supplied \.vi thin 45 
days of it· being requested, the Agency may _consider the Application for 
certification withdrawn. 

14. A change in ownership of a firm from majority to all or mostly all minority or 
woman ownership will be carefully scrutinized. The following factors shall be 
considered: 

a. The reason of the timing of the change in ownership of the business 
relative to the time that bids are opened or proposals are considered; 

b. ·Whether an empk>yee-owner who had previous or continuing employee
employer relationship between or among present owners has management 
responsibilities and capabilities; 

c. Whether the interest of ~the non-minority dwnershlp or non-woman 
ownership conflicts with the ownership and control requirements of this 
Purchasing Policy. 
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ATTACHMENTH 

SCHEDULE3 

PREVAILING WAGE PROVISIONS 
(LABOR STANDARDS) 

1.01 Applicability. These Prevailing Wage Provisions (hereinafter referred to as 
"Labor Standards") apply to any and all Contracts for construction of the Owner 
Improvements as defined in this South OPA between each Owner and the Agency 
of which this Schedule 3 and these Labor Standards are a part. 

1.02 All Contract and Subcontracts shall contain the.Labor Standards. 
Confirmation by Construction Lender; All specifications relating to the 
construction of the Owner Improv~ments shall contain these Labor Standards and 
the Owner shall have the responsibility to assure that all Contracts, regardless of 
tier, incorporate by reference the specifications containing these Labor Standards. 
If for any reason said Labor Standards are not included, the Labor Standards shall 
nevertheless apply. Each Owner shall supply the Agency with true copies of each 
Contract for the construction of the Owner Improvements showing the 
specifications that contain these Labor Standards promptly after due, and 
complete execution thereof and before any work under such contract comme:q.ees. 
Failure to do shall be a violation of these Labor Standards. 

1.03 Definitions. The following definitions shall apply for purposes of this Schedule 
3. All tenns used herein and not otherwise defined shall have the same meaning 
as the same term in this South OP A. 

(a) "Contractor'' is an Owner if permitted by law to act as a contractor, the 
general contractor, and any contractor as well as any subcontractor of any 
tier subcontractor having a Contract that exceeds $10,000, and who 
employs Laborers, Mechanics, Working Forepersons, and security guards 
to perform the construction on all or any part of the Owner Improvements. 

(b) "Laborers" and "Mechanicsn are all p~rsons providing labor to perform the 
construction, including Working Forepersons and security guards. 

( c) "Working Foreperson,' is a person who, in addition to performing 
supervisory duties, performs the work of a Laborer or Mechanic during a 
least 20 percent of the work week. 
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1.04 Prevailing Wage. 

(a) All Laborers and Mechanics employed in the construction of the Owner 
Improvements will be paid unconditionally and not less often than once a 
week, and without subsequent deduction or rebate ori any account (except 
such payroll deductions as are permitted by section 1.05) the full amount 
of wages and bona fide fringe benefits (or cash equivalents thereof) due at 
the time of payment computed at rates not less than those contained in the 
General Prevailing Wage Determination (hereinafter referred to as the 
"Wage Determination") made by the Director oflndustrial Relations 
pursuant to California Labor Code Part 7, Chapter 1, Article 2, sections 
1770, 1773 and 1773-.1, regardless of any contractual relationship which 
may be alleged to exist between the Contractor and such Laborers and 
Mechanics. A copy of the applicable Wage Determination is on file in the · 
offices of the Agency with the Chief of Development and Real Estate. On · 
the date of the South OPA execution, the Agency shall provide the

1

0wner 
with a copy of the applicable Wage Determination. 

All Laborers and Mechanics shall be paid the appropriate wage rate and 
fringe benefits for the classification of work actually performed, without 
regard to skill. Laborers or Mechanics performing work in more than one 
classification may be compensated at the rate specified for each 
classification for the time actually worked therein provided that the 
Contractor's payroll records accurately set forth the time spent in each 
classification in which work is performed. 

(b) \Vhenever the wage rate prescribed in the Wage Determination for a class 
of Laborers or Mechanics includes a fringe benefit which is not expressed 
as an hourly rate, the Contractors· shall either pay the benefit in the manner 
as stated therein i.e. the vacation plan, the health benefit program, the 
pension plan and the apprenticeship program, or shall pay an hourly cash 

- equi¥ahmt thereof. 

(c) If the Contractor does not make payments to a trustee or other third 
person, the Contractor may consider as part of the wages of any laborer or 
Mechanic the amount of any costs reasonably anticipated in providing 
benefits under a plan or program of a type expressly listed in the Wage 
Determination, provided that the Executive Director of the Agency has 
found, upon the written request of the Contractor, made through an Owner 
that the intent of the Labor Standards has been met. Records of such costs 
shall be maintained in the manner set forth in subsection (a) of 
Article 1.08. The Executive Director of the Agency may require the 
Owner to set aside in a separate interest bearing account with a member of 
the Federal Deposit Insurance Corporation, assets for the meeting of 
obligations under the plan or program referred to above in subsection (b) 
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of this Article 1.04. The interest shall be accumulated and shall be paid as 
determined by the Agency acting at its sole discretion. 

_ ( d) Regular contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or programs, 
which cover the particular weekly period, are deemed to be constructively 
made or incurred during su~h weekly period. 

1.05 Permissible Payroll Deductions. The following payroll deductions are 
permissible deductions. Any others require the approval of the Agency's 
Executive Director. 

(a) Any withholding made in compliance with the requirements of Federal, 
State or local income tax laws, and the Federal social security tax. 

(b) Any repayment of sums previously advanced to the employee as a bona 
fide prepayment of wages when such prepayment is made without 
discount or interest. A "bona fide prepayment of wages" is considered to 
have been made only when cash or its equivalent has been advanced to the 
employee in such manner as to give him or her complete freedom of 
disposition of the advanced funds. 

( c) Any garnishment, unless it is in favor of the Contractor (or any affiliated 
person or entity), or when collusion or collaboration exists. 

( d) Any contribution on behalf of the employee, to fuµds established by the 
Contractor, representatives of employees or both, for the purpose of 
providing from principal, income or both, medical or hospital care, 
pensions or annuities on retirement, death benefits, compensation for 
injuries, illness, accidents, sickness or disability, or for insurance to 
provide any of the foregoing, or unemployment benefits, vacation pay, 
savings accounts or similar payments for the benefit of employees, their 
families and dependents provided, however, that the following standards 
are met: 

1. The deduction is not otherwise prohibited by law; and 

2. It is either: 

a. Voluntarily consented to by the employee in Miting and in 
advance of the period in which the work is to be done and 
such consent is not a condition either for obtaining or for 
the continuation of employment, or 
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b. Prov!ded for in a bona fide collective bargaining agreement 
between the Contractor and representatives of its 
employees; and 

3. No profit or other benefit is otherwise obtained, directly or 
indirectly, by the Contractor (or any affiliated person or entity) in 
the form of commission, dividend or otherwise; and 

4. The deduction shall serve the convenience and interest of the 
employee. 

(e) Any authorized purchase of United States Savings Bonds for the 
employee. 

(f) Any voluntarily authorized repayment ofloans from or the purchase of 
shares in credit unions organized and operated in accordance with Federal 
and State credit union statutes. · 

(g) Any contribution voluntarily authorized by the employee for the American 
Red Cross, United Way and similar charitable organizations. 

(h) Any payment of regular union initiation fees and membership dues, but 
not including fines or special assessments provided, that a collective 
bargaining agreement between the Contractor and representatives ofits 
employees provides for such payment and the deductions are not othenvise 
prohibited by law. 

1.06 Apprentices and Trainees. Apprentices and trainees will be permitted to work at 
less than the Mechanic's rate for the work they perfonn when they are employed 
pursuant to and are individually registered in an apprenticeship or trainee program 
approved by the U.S. Department of Labor, Employment and Training 

- --- -Admi.ntstratioo:; cgureau=-of*pprentice~hip and 1):~ifilng ("BAT") Of with the 
California Department oflndustrial Relations, Division of Apprenticeship 
Standards ("DAS") or if a person is employed in his or her .first 90 days of 
probationary employment as an apprentice or trainee in such a program, who is 
not individually registered in the program, but who has been certified by BAT or 
DAS to be eligible for probationary employment. Any employee listed on a 
payro lI at an apprentice or trainee wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable wage rate for 
a Mechanic. Every apprentice or trainee must be paid at not less than the rate 
specified in the registered program for the employee's level of progress, expressed 
as a percentage of a Mechanics' hourly rate as specified in the Wage 
Determination. Apprentices or trainees shall be paid fringe benefits in accordance 
with the provisions of the respective program. If the program does not specify 
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fringe benefits, employees must be paid the full amount of fringe benefits listed in 
the Wage Detennination. 

1.07 Overtime. No Contractor contracting for any part of the construction of the 
Owner Improvements which may require or involve the employment of Laborers 
or Mechanics shall require or permit any such .Laborer or Mechanic in any 
workweek in which he or she is employed on such construction to work in excess 
of eight hours in any calendar day or in excess of 40 hours in such workweek 
unless such Laborer or Mechanic receives compensation at a _rate not Jes~ than one 
and one-half times the basic rate of pay for all hours worked in excess of eight 
hours in any calendar day or in excess of 40 hours in such workweek, whichever 
is greater. 

1.08 Payrolls and Basic Records. 

(a) Payrolls and basic records relating thereto shall be maintained by the 
Contractor during the course of its construction of the Owner 
Improvements and preserveq for a period of one year thereafter for all 
Laborers and Mechanics it employed in the construction of the Owner 
Improvements. Such records shall contain the name, address and social 
security number of each emplbyee, his or her correct classification, hourly 
rates of wages paid (including rates of contributions or costs anticipated 
f<?r fringe benefits or cash equivalents thereof), daily and weekly number 
of hours worked, deductions made and actual wages paid. Whenever the 
wages of any Laborer or Mechanic include the amount of any costs 
reasonably anticipated in providing benefits under a plan or program, the 
Contractor shall maintain records which show the costs anticipated or the 
actual costs incurred in providing such benefits and that the plan or 
program has been communicated in writing to the Laborers or Mechanics 
affected. Contractors employing apprentices or trainees under approved 
programs shall maintain written eyidence of the registration of 
apprenticeship programs and certification of trainee programs, the 
registration of the apprentices and trainees, and the ratios and wage . 
prescribed in the applicable programs or the Wage Determination. 

(b) 1. The Contractor shall submit to the Agency on the first Wednesday 
of each week at noon a copy of the payrolls for the previous month 
in which any construction of the Owner Improvements was 
performed. The payrolls submitted shall set out accurately and 
completely all of the information requirerd by the Agency's 
Optional Form, an initial supply of which may be obtained from 
the Agency. The Contractor if a prime contractor or an Owner · 
acting as the Contractor is responsible for the submission of copies 
of certified payrolls by all subcontractors; otherwise each 
Contractor shall timely submit such payrolls. 
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1.09 

1.10 

1.11 

1.12 

1.13 

2. Each weekly payroll shall be accompanied by the Statement of 
Compliance that accompanies the Agency's Optional Form and 
properly executed by the Contractor or his or her agent, who pays 
or supervises the payment of the employees. 

( c) The Contractor shall make the records required Wlder this Article 1.08 
available for inspection or copying by authorized representatives of the 
Agency. On request the Executive Director of the Agency shall advise the 
Contractor of the identity of such authorized representatives. 

Occupational Safety and Health. No Laborer or Mechanic shall be required to 
work in surroundings or under working conditions which are unsanitary, 
hazardous or dangerous to his or her safety and health as determined under 
construction safety ~d health standards promulgated by Cal-OSHA or if Cal
OSHA is terminated, then by the federal OSHA. 

Diversity Action Program. The utilization of apprentices, trainees, Laborers and 
Mechanics under this part shall be in conformity with the diversity program set 

·forth in Attachment H including Schedule 1. Any conflicts between the language 
contained in this Schedule 3 shall be resolved in favor of the language set forth in 
Attachment H, except that in no event shall less than the Prevailing Wage be paid. 

Nondiscrim1nation Against Employees for Complaints. No Laborer or 
Mechanic to whom the wage, salary or other Labor Standards of this Agreement 
are applicable shall be discharged or in any other manner discriminated against by 
the Contractor because such employee has filed any complaint or instituted or 
caused to be instituted any pmceeding under or relating to these Labor Standards. 

Posting of Notice to Employees. A copy of the Wage Determination referred to 
above in subsection (a) of Article 1.04 together with a copy of a "Notice to 
Ernploy~~s,';-jp_ t~~:fE>nn appe~ng.Qn tlie last P~&e 5?.!)~ese Labor Standards, 
shall be posted and maintained by the Contractor in a prominent place readily 
accessible to all applicants and employees performing construction of the Owner 
Improvements before construction commences. If such Notice and Wage 
Determination is not so posted or maintained, the Agency may do so. 

Violation and Remedies. 

(a) Compliance Determined on Contract Basis. Compliance with the 
provisions of this Schedule 3 shall be determined, and remedies shall be 

. applied, on an individual Contract basis. 
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(b) Liability to Employee for Unpaid Wages. The Contractor shall be liable to 
the employee for unpaid wages, overtime wages and benefits in violation 
of these Labor Standards. 

(c) Stop Work--Contract Terms, Records and Pavrolls. If there is a violation 
of these Labor Standards by reason of the failure of any Contract for the 
construction of the Owner Improvements to contain the Labor Standards 
as required by Article 1.02 ("Non-Conforming Contract"); or by reason of 
any failure to submit the payrolls or make records available as required by 
Article 1.08 ("Non-Complying Contractor"), the Executive Director ofthe 
Agency may, after written notice to the Owner with a copy to the 
Contractor involved and failure to cure the violation within five wbrking. 
days after the date of such notice, stop the Cons.truction work under the 
Non-Confonning Contract until the Non-Complying Contractor comes 
into compliance. 

(d) Stop Work and Other Violations. For any violation of these Labor 
Standards, the Executive Director of the Agency may give written notice 
to the Owner, with a copy to the Contractor involved, which notice shall 
state the claimed violation and the amount of money, if any, involved in 
the violation. Within five working days from the date of sfild notice, the 
Owner shall advise the Agency in writing whether or not the violation is 
disputed by the Contractor and a statement of reasons in support of such 
dispute (the "Notice of Dispute"). In addition to the foregoing, the Owner, 
upon receipt of the notice of claimed violation from the Agency, shall with 
respect to any amount stated in the Agency notice withhold payment to the 
Contractor of the amount stated multiplied by 45 working days and shall 
with the Notice of Dispute, also advise the Agency that the moneys are 
being or will be withheld. If the Owner fails to timely give a Notice of the 
Dispute to the Agency or to advise of the withhold, then the Executive 
Director.ofthe Agency may stop the construction of the Owner 
Improvements under the applicable Contract or by the involved Contractor 
until such Notice of Dispute and written withhold advice has been 
received. 

Upon receipt of the Notice of Dispute and withhold advice, any stop work 
which the Executive Director has ordered shall be lifted, but the Owner 
shall continue to withhold the moneys until the dispute has been resolved 
either by agreement, or failing agreement, by arbitration as is provided in 
Article 1.14. 

(e) General Remedies. In addition to all of the rights and remedies herein 
contained, but subject .to arbitration, except as hereinafter provided, the 
Agency shall have all rights in law or equity to enforce these Labor 
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Standards including, but not limited to, a prohibitory or mandatory 
injunction with respect to the Improvements work being performed by the 
Non-Complying Contractor. Provided, however, the stop work remedy of 
the Agency above provided in section {b) and ( c) is not subject to 
arbitration. 

1.14 Arbitration of Disputes. 

(a) Any dispute regarding these Labor Standards shall be determined by 
arbitration through the American Arbitration Association, San Francisco, 
California office ("AAA") in accordance with the Commercial Rules of 

.· the AAA then applicable, but subject to the further provisions thereof. 

(b) The Agency and all persons or entities who have a contractual relationship 
affected by the dispute shall be made a party to the arbitration. Any such 
person or entity not made a party in the demand for arbitration may 
intervene as a party and in turn may name any such person or entity as a 
party. 

( c) The arbitration shall take place in the City and County of San Francisco. 

( d) Arbitration may be demanded by the Agency, the Owner or the 
Contractor. 

( e) With the demand for arbitration, there must be enclosed a copy of these 
Labor Standards, and a copy of the demand must be mailed to the Agency 
and the Owner, or as appropriate to one or the other if the Owner or the 
Agency is demanding arbitration; If the demand does not include the 
Labor Standards they are nevertheless deemed a part of the demand. With 

·the demand if made by the Agency or within a reasonable time thereafter 
if not made by the Agency, the Agency shall transmit to the AAA a copy 
9fthe Wage Det~ffili-n~tion{referr~d to. -in Article 1.04-) and copies of all 
notices sent or received by the Agency pmsuant to Article 1.13. Such 
materials shall be made part of the arbitration record. 

(f) One arbitrator shall arbitrate the dispute. The arbitrator shall be selected 
from the panel of arbitrators of the AAA by the parties to the arbitration in· 
accordance with the AAA rules. The parties shall act diligently in this 
regard. If the. parties fail to select an arbitrator, within seven (7) days from 
the receipt of the panel, the AAA shall appoint the arbitrator. A condition 
to the selection of any arbitrator shall be that person's agreem~nt to render 
a decision within 30 days from appointment: 

(g) Any party to the arbitration whether the party participates in the arbitration 
or not shall be bound by the decision of the arbitrator whose decision shall 
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be final and binding on all of the parties and any and all rights of appeal 
from the decision are waived except a claim that the arbitrator's decision 
violates an applicable statute or regulation. The decision of the arbitrator 
shall be rendered on or before 30 days from appointment. The arbitrator 
shall schedule hearings as necessary to meet this 30 day decision 
requirement and the parties to the arbitration, whether they appear or not, 
shall be bound by such scheduling. 

(h) Any party to the arbitration may take any and all steps permitted by law to 
enforce the arbitrator's decision and if the arbitrator's decision requires the 
payment of money the Contractor shall make the required payments and 
the Owner shall pay the Contractor from money withheld. . 

. . 

(i) Cost and Expenses. Each party shall bear its own costs and expenses of 
the arbitration and the costs of the arbitration shall be shared eqiially 
among the parties. 

G) NOTICE: BY INITIALING iN THE SPACE BELOW YOU ARE 
AGREEING TO HAVE ANY DISPUTE ARISING OUT OF THE 
MATTERS INCLUDED IN THE "ARBITRATION OF DISPUTES" 
PROVISION. DECIDED BY NEUTRAL ARBITRATION AS 
PROVIDED BY CALIFORNIA LAW AND YOU ARE GIVING UP 
ANY RIGHTS YOU MIGHT POSSESS TO HA VE THE DISPUTE 
LITIGATED IN COURT OR JURY TRIAL. BY INITIALING IN THE 
SPACE BELOW YOU ARE GNING UP YOUR TIJDICIAL RIGHTS 
TO DISCOVERY AND APPEAL, UNLESS THOSE RIGHTS ARE 
SPECIFICALLY INCL'()DED IN THE "ARBITRATION OF 
DISPUTES', PROVISION. IF YOU REFUSE TO SUBMIT TO 
ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU 
MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY 
OF THE CALIFORNIA CODE OF CIVIL PROCEDURE .. YOUR 
AGREEMENT TO THIS ARBITRATION PROVISION IS 
VOLUNTARY. 

WE HA VE READ AND UNDERSTAND THE FOREGOING AND 
AGREE TO SUBMIT DISPUTES ARISING OUT OF THE MATTERS 
INCLUDED IN THE "ARBITRATION OF DISP "PROVISION 
TO VT ITRATION. 

Owner 

1.15 Non-liabdity of the Agency. Each Owner and Contractor acknowledge and agree 
that the procedures hereinafter set forth in for dealing with violations of these 
Labor Standards are reasonable. and have been anticipated by the parties in 
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. . . 

securing financing, in inviting, submitting and receiving bids for the construction 
of the Owner Improvements, in determining the time for commencement and 
completion of construction and in proceeding with construction work. . 
Accordingly the Owner, and any Contractor, by proceeding with construction· 
expressly waives and is deemed to have waived any and all .claims against the 
Agency for damages, direct or indirect, arising out of these Labor Standards and 
their enforcement and including but not limited to claims relative to stop work 
orders, and the commencement, continuance or completion of construction. 
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ATTACHMENTH 

SCHEDULE4 

JOB TRAINING, REFERRAL. HIRING AND ECONOMIC DEVELOPMENT 
PROGRAM 

I. PROGRAM COMPONENTS. Owner and the Agency recognize that development in 
the South Plan Area has the potential to create substantial employment opportunities at all 
levels, including Entry Level Positions for Economically Disadvantaged Individuals. To 
capitalize on these opportunities, Owner commits to the following which shall constitute 
the sole obligations of Owner, its future tenants and Transferees with respect to first 
source hiring, referral and job training: 

A. Establishment of First Source Fund. To enable the City to ad.minister a program 
to prepare Economically Disadvantaged Individuals for Entry Level Positions, 
Owner will pay the sum of One Million Five Hundred Thousand Dollars 
($1,500,000) into a First Source Hiring Fund, designated by the City and to be 
used for the purposes of job training, referral, and other activities of the citywide· 
First Source Hiring Program as determined appropriate by the City. The "First 
Source Hiring Program" is a City program which identifies Entry Level Positions 
to properly allocate training resources, and seeks to make available job · 
opportunities for graduates of these training programs. The funds will be 
contributed by Owner in three increments of Five Hundred l}lousand Do~lars 
($500,000) each, once the Certificate of Completion has ·been finally granted to 
Owner for each Project that brings the total combined, cumulative development of 
Commercial Industrial, Retail, and Hotel uses, as defined in the Mission Bay 
South Redevelopment Plan, to one (1) million, two (2) million, and three (3) 
million Leasable square feet, respectively. As used in this subsection I.A., 
"finally granted" shall mean any and all applicable appeal periods for the filing of 
_any administrative appeal challenging the issuance of each _Certificate of 
Completion shall have expired and no such appeal shall have been filed, or if such 
administrative appeal is filed, the Certificate of Completion shall have been 
upheld by a final decision in each such appeal without any adverse effect on the 
Certificate of Completion. 

B. Job Training Program. The job training fund described in Article I.A shall be 
used by the City for the purpose of job training and referral for Economically 
Disadvantaged Individuals. The Agency acknowledges that the City and not 
Owner is solely responsible for the design, implementation and maintenance of 
job training programs to assist Economically Disadvantaged Individuals in the 
development of the necessary skills, knowledge and experience to apply and 
successfully compete for entry level positions In the South Plan Area. Agency 
acknowledges that such job training programs may be administered directly by the 
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City or community based organizations which may be selected by the City from 
time to time and not by Owner. All costs of designing, implementing and 
maintaining such job training programs shall be born exclusively by the City from 
the job training fund or other sources, and Owner shall not be responsible for any 
amount in excess of that contributed pursuant to Article I.A. Agency 
acknowledges that City and not Owner has the sole responsibility for directing, 
supervising and coordinating with any such community based organizations. 

C. First Source Hiring Program. Each Owner shall comply with any applicable 
provisions of the City's First Source Hiring Program pursuant to Ordinance 
No. 264-98 adopted on August 10, 1998, to the extent that and so long as such 
provisions remain in full force and effect on a city-wide basis to established and 
future development. Owner acknowledges its application> to the extent therein 
provided, to future tenants and Transferees. 



OFFICE OF THE MAYOR 

SAN FRANCISCO 
EDWIN M. LEE 

MAYOR 

TO:. 

FROM: 

RE: 

DATE: 

Angela Calvillo, Clerk of the Board of Supervisors 

~Mayor Edwin M. Lee Q1:... · 
Accept and Expend Pr\{,ate Grant - First Source Hiring Program, Mission 
Bay South Owner Participation Agreement- $500,000 

November 5, 2013 

Attached for introduction to the Board of Supervisors is the ordinance authorizing the 
Office of Economic and Workforce Development (OEWD) to retroactively accept and 
expend a grant in the amount of $500,000 from FOCIL-MB for the Mission Bay South 
Plan First Source Hiring Program, and amending Ordinance No. 1'60-13 (Annual Salary 
Ordinance, FY 2013-14 and FY 2014-2015) to reflect addition of two (2) Class 9704 
Employment and Training Specialists Ill positions (1.00 FTE) and one (1) Class 2992. 
Contract Compliance Officer I position (0.50 FTE) in th~ Office of Economic and · 
Workforce Development. 

I request that this item be calendared in Budget and Finance Committee on November 
20, 2013. 

Should you have any questions, please contact Jason Elliott (415) 554-5105. 

,. t ___ •• 

1 DR. CARL TON 8. GOODLETT PLACE, ROOM 200 
SAN FRANCISCO, CALIFORNIA 94102-4681 

TELEPHONE: (411i~554-6141 
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