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FILE NO. 140317 

AMENDED IN BOARD 
6/10/14 

ORDINANCE NO. 

1 [Administrative Code - Irrevocable Employer Health Care Expenditure Requirement-aOO 
Establishment of Health Care Access Assistance Program] 

2 

3 Ordinance revising the Health Care Security Ordinance to phase in over a three-year 

4 period requirement that all health care expenditures to be made irrevocably; to permit 

5 waiver of unused portions of certain revocable expenditures: to clarify that the existing 

6 establish a City public benefit program known as the Health Gare Access Assistance 

7 Program (HGAAP) has two ; to describe the public benefits available under each of 

8 HCAAP's three component programs, Healthy San Francisco, Covered San Francisco, 

9 and Medical Reimbursement Health Care Access Accounts; and to charge the 

10 Department of Public Health with creating a plan to maximize HAP participants' 

11 enrollment in the State health insurance exchange. Covered California, by plan year 

12 201 Gset certain eligibility requirements for program participants; and to set an 

13 operative date of October 1, 2014. 

14 

15 

16 

17 

18 

19 

NOTE: Unchanged.Code text and uncodified text are in plain Arial font. 
Additions to Codes are in single-underline italics Times New Roman font. 
Deletions to Codes are in strikethrough italics Times Ne-..F Roman font. 
Board amendment additions are in double-underlined Arial font. 
Board amendment deletions are in strikethrough Arial font. 
Asterisks(* * * *)indicate the omission of unchanged Code· 
subsections or parts of tables. 

20 Be it ordained by the People of the City and County of San Francisco: 

21 Section 1. The Administrative Code is hereby amended by revising Sections 14.1 

22 through 14_7.g of Chapter 14, and deleting Sectiong 14.1.5 and 14.8, to read as follows: 

23. SEC. 14.1. SHORT TITLE; DEFINITIONS. 

24 (a) Short title. This Chapter shall be known and may be cited as the "San Francisco 

25 Health Care Security Ordinance." 

25 
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1 (b) Definitions. For purposes of this Chapter, the following terms shall have the 

2 following meanings: 

3 f.J-f "City" means the City and County of San Francisco. 

4 6J} "Covered eEmployee" means any person who works in the City where such 

5 person qualifies as an employee entitled to payment of a minimum wage from an eEmployer 

6 under the Minimum Wage Ordinance, as provided 'dndcr Chapter 12R of the San Francisco 

7 Administrative Code,_ and has performed work for compensation for his or her EeEmployer for 

' 8 ninety (90) calendar days, provided, however, that: 

9 ~4) From the effective_ date ofthis Chapter through December 31, 2007, "at 

10 least nvelve (12) ho'drs" shall be substituted for "at least two (2) hours" ',vhere such tenn appears in 

11 Section lkR.3(a); 

12 (B) From January 1, 2008 th-rough December 31, 2008, "at least ten (!OJ 

i 3 hours" shall be substit'dted for "at least two (2) hours" 1vherc such terrn appears in Section l 2R. 3(a); 

14 (LG) Beginn_ingJanuary 1, 2009, "A.at least eight (8) hours" shall be 

15 . substituted for "at least two (2) hours" where such term appears in Section 12R.3(a); 

16 (2..D) The term "Covered &employee" shall not include persons who are 

17 managerial, supervisorial, or confidential employees, unless such employees earn annually 

18 under $88.21272, 450.00 &F-in 2014-2-0().7. and,_ for subsequent years, the figure as set by the 

19 administering agency; 

20 (:IE) The term "Covered Eemployee" shall not include those persons who 

21 are eligible to receive benefits under Medicare orTRICARE/CHAMPUS; 

22 (:1..F) The term "Ceovered EcmployeeB" shall not include those persons 

23 who are "Ccovered Ecmployees" as defined in Section 1·20.2.9 of the Health Care 

24 Accountability Ordinance, Chapter 120 of the San Francisco Administrative Code, if the 

25 EeEmployer meets the requirements set forth in Section 120.3 for those employees; and 
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1 (l:G) The term "Ceovered J:Iemployee5" shall not include those persons 

2 who are employed by a nonprofit corporation for up to one year as trainees in a bona fide 

3 training program consistent with Federal law, which training program enables the trainee to 

4 advance into a permanent position, provided that the trainee does not replace, displace, or 

5 lower the wage or benefits of any existing position or employee. 

6 (Q_H) Nor shall the term "Ceovered Eemployee5" include those persons 

7 whose eEm players verify that they are receiving hHealth eCare 5~ervices through another 

8 · eEmployer, either as an employee or by virtue of being the spouse, domestic partner, 67"-Child.t. 

9 or other dependent of another person; provided that the eJ:Imployer obtains from those persons 

1 O a voluntary written waiver of the hHealth eCare eJ:Ixpenditure requirements of this Chapter and 

11 that such waiver is revocable by those persons at any time. 

12 fJ} "Covered eEmployer" means any mMedium-sized or l~arge -&Eusiness as 

13 defined below engaging in business within the City that is required to obtain a valid San 

14 Francisco business registration certificate from the San Francisco Tax Coll-ector's office or, in 

15 the case of a nonprofit corporation, an eJ:Imployer for which an average of fifty (50) or more 

16 persons per week perform work for compensation du.ring a quarter. Small E-&usinesses are not 

17 ..::ceovered Eemployers~ and are exempt from the health care spending requirements under 

18 Section 14.3. 

19 "Covered San Francisco" means a public benefit program administered by the 

20 Department of Public Health, funded in 1.vhole or in part by Health Care Expenditures made by 

21 Covered Employers to the City under Section 14 .3, to make health insurance purchased 

22 through Covered California, or similar state administered exchanges, more affordable for San 

23 Francisco employees and residents. 

24 {4f- "Employer" means an employing unit as defined in Section 135 of the 

25 California Unemployment Insurance Code or any pferson defined in Section 18 of the 
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California Labor Code. "Employer" shall include all members of a "controlled group of 

corporations" as defined in Section 1563(a) of the United States Internal Revenue Code, an d 

the determination shall be made without regard to Sections 1563(a)(4) and 1563(e)(3)(C) of 

the Internal Revenue Code. 

"Employer Spending Requirement" means the sum total of Required Health 

Care Expenditures that a Covered Employer must make for all of its Covered Employees. 

"Health Care Access Account" means a public health benefit administered by 

the Department of Public Health, funded in \Nhole or in part by Health Care Expenditures 

made by Covered Employers to the City under Section 14 .3, from which eligible Covered 

Employees may obtain reimbursement fur Health Care Services. 

"Health Gare-Access Assistance Program" means a public health benefit program 

administered by__ the Department o[Public Health; com{]_rised o[Healthy__ San Francisco, Co1.iered S an 

Francisco, and Medical Reimbursement Health Care Access Accounts; and intended to 

maximize enrollment in Covered California plaris and increase every particif2_ant's access to 

Health Care Services. 

(5) "Health Access Program" means a San Francisco Department of Public Health 

program to provide health, care for uninsured San Francisco residents. 

(6) "Health Access Program participant" means any uninsured San Francisco reside1 tt, 

regardless of employment or immigration status or pre existing condition, who is enrolled by his or! ier 

employer or 1vho enrolls as an individual in the Health, Access Pro gram under the terms estqblished by 

the Department of Public Health. 

(A)- "Health Care Expenditure" means an amount irrevocably paid by__ a Covered 

Em{]_loy__er to a Covered Em{]_loy__ee or a trustee or a third party__ on behal[ofa Covered Employ__ee fort he 

pur{]_ose o(providing or reimbursing the cost o[Health Care Services for Covered Emf2_lovees and/or 

their spouses, domestic partners, children, or other dependents. 
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1 means an amount paid bv a Covered Employer to the Citv on behal(o(a Covered Employee to 

2 establish his or her eligibilitv to participate in the Health Gare-Access Assistance Program in the 

3 manner and according to the terms set by the Department of Public Health. "Health Care 

4 Expenditure" shall not include any amount that has been allocated for use by a Covered 

5 Employee but retained by the Employer, nor any amount that has been paid to a trustee or 

6 third party but that may at any time be covered by or returned to the Employer, nor any amount 

7 otherwise required to be paid by Federal, State. or local law. "Health care expenditure"means any 
. . 

8 amountpaid by a covered employer to its ce-.,,•ered employees or to a thirdp~rty on behalf of its covered 

9 employees for the purpose ofprmdding health care scnices for covered employees or rdmbursing the 

10 cost ofsuch senices for its covered employees, including, but not limited to: (i) contributions 

11 designated orpaid by such employer en behalfofits co-vered employees to a health savings account as 

12 defined under section 223 o_fthe United States Internal Revenue Code or to any other account having 

13 substantially the same purpose or effect ',vithout regard to ·whether such contributions qualifyfor a tax 

14 deduction or are cxcluc/ablefrom employee income; (ii) reimbursement by sush covered employer to its 

15 covered employees for expenses incurred in the purchase ofhealth care services; (iii) payments by a 

16 covered employer to a thirdparty for the purpose ofproviding health care sen'ices for co••ered 

17 employees; (i'v) costs incurr~d by a covered employ9r in the direct delivery ofhealth care services to its 

18 covered employees; and (t'.) payments by a coYered employer to the City to be used on behalf of coYered 

19 employees. 7710 City may use these payments to fund membership in the Health Access .Program for 

20 uninsured San Francisco residents, and establish and maintain reimbursement accounts for covered 

21 employees, 'rvhether or not tlwse cm•ered employees are San Francisco residents. 

22 (B) Prior to October 1, 2014, a A contribution designated orpaid to a health 

23 savings account or to any other account ha••ing substantially the same purpose or cjfect v;hich is not 

24 in-evocablypaid to a thirdparty on behalfofa covered employee, shall not constitute a "health care 

25 expenditure" unless all of the follmving conditions are met: 
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1 (i) The contribution is reasonably cakulated to benefit the employee; 

2 (ii) Except aspro·vided in clause (v)(a), tlw contribution remains 

3 availabk to the employee (and any other person eligibk for reimbursement for health care expenses 

4 through the empZoyee) for a minimum aftwent:y four (24) monthsfrom the date ofthe contribution. 

5 (iii) On January 1, 2012, the account c_ontains an amount equal to the 

6 balance in the account at the close of business on December 31, 2011, if any. 

7 (i',) The empfoyee recei'.'CS a 'FVritten sumnwry of the contribution, 'eVitliin 

8 15 days of the contribution which shall include: (a) the name, address, and telephone number ofany 

9 thirdparty to v,ihom the contribution vms made; (b) the date and amount &jthe contrj,bution; (c) the 

10 date and amount afany otlier debits or credits to Oze account since the most recent ',vritten summary 

11 provided to the empZoyee; (d) the balance in the account; and, (e) any applicable expiration dates for 

12 thefands in tlie account. 

01 If the employee separates from employment ·with a positi-ve balance 

14 in a reim-bursement account: (a) the balance in the account shall remain a;,12ilable to the crnployee (and 

15 any other person eligible for reimbursement for health care expenses through the employee) for a 

16 minimum af ninety daysfrom the date ofseparation, and, (b) the empZoyee shall recdve, 'r'e'ithin three 

17 days follmving the separ-ation, a 'iVritten notice, •vhich shall include tlw balance in the account and any 

18 applicable expiration dates for the funds in the account. 

19 11lonvithstanding any other provision oftliis subsection, "health ca;-e expenditure" shall not 

20 include any payment made directly or indirectly for V/orkers' compensation or },{edicare benefits. 

21 (8J "Health cCare cE:xpenditure ,,E_ate" means the amount of hHealth cCare 

22 eExpenditure that a Ccovered ,E:cmployer shall be required to make for each hHour Payable 

23 pPaid for each of its Ccovered ,E:cmployees each quarter. The "health care expenditure rate" shall 

24 be computed as follorvs: 

25 
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1 ~4) From the effecti;,'e date ofthis Chapter through. June 30, 2007, $1.60per 

2 hour for large businesses and $1. 06per hour for medium sized businesses; 

3 (B) From July 1, 2007 through December 31, 2007,'January 1, 2008 tlwough. 

4 December 31, 2008, and January 1, 2009 througli December 31, 2009, the rates for large and medium 

5 sized businesses shall increasefive (5) percent vver the expenditure rate calculated for th.e preceding 

7 (C) From January 1, 2010 and each year th.ereafter, tihe ~Health Cea re 

8 E;'.cxpenditure B.rate-'l shall be determined annually based on the "average contribution" for a 

9 full-time employee to the City Health Service System pursuant to Section AS.423 of the San 

1 O Francisco Charter based on the annual ten county survey amount for the applicable fiscal 

11 year, with such average contribution prorated on an hourly basis by dividing the monthly 

12 average contribution by one hundred seventy-two (172) (the number of hours worked in a 

13 month by a full-time employee). The ~Health eCare c&xpenditure rB.ate..:..'. shall be seventy-five 

14 percent (75 % ) of the annual ten county surJey amount for the applicable calendarRscal year for 

15 l[oarge bBusinesses and fifty percent (50°/o) for mMedium-sized bBusinesses. 

16 {Pf- "Health Ceare Sservices" means medical care, services, or goods that may 

17 qualify as tax deductible medical care expenses under Section 213 of the Internal Revenue 

18 Code, or medical care, services, or goods .having substantially the same purpose or effect as 

1.9 such deductible expenses. 

20 "Healthy San Francisco" means a Department o(Public Health program to provide 

21 health care [Or uninsured San Francisco-residents who meet the eligibility criteria established by the 

22 Department o(Public Health. 

23 fJ.-0} "Hour Payable ~"or "hHours Payable pPaid" means a work hour or 

24 work hours for which a person is paid wages or is entitled to be paid wages for work 

25 performed within the City, including paid vacation hours and paid sick leave hours, but not 
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1 exceeding ~ 72 hours in a single month. and without regard to the date such wages are 

2 actually paid. For salaried persons, "HR-ours Payable~" shall be calculated based on a 

. 3 40-hour work week for a full-time employee. "Hours Payable" does not include hours worked 

4 prior to the first day of the calendar month that begins on or after the date that is ninety (90) 

5 calendar days after the date of hire. 

6 "Irrevocable Health Care Expenditure"or "Irrevocable Expenditure" means any 

7 amount of Health Care Expenditure that has not been retained by and cannot at any time be 

8 recovered by or returned to the Covered Employer. 

9 fl-1-} "Large &Business" means an et:mployer for which an average of one 

1 O hundred (100) or more persons per week perform work for compensation during a quarter. 

11 "Medical Reimbursement Account" means a public health benefit administered 

12 by the Department of Public Health. funded in whole or in part by Health Care Expenditures 

, 3 made by Covered Employers to the City under Section 14.3. from which eligible Covered 

14 Employees may obtain reimbursement for Health Care Services as determined by the 

15 · Department of Public Health. 

16 -{+2f "Medium-sized h~usiness" means an e~mployer for which an average of 

17 between twenty (20) and ninety-nine (99) persons per week perform work for compensation 

18 during a quarter. 

19 "OLSE" means the Office of Labor Standards Enforcement or any successor 

20 City entity charaed with enforcing the obligations of Employers under this Chapter. 

21 fJJ} "Person" means any natural person, corporation, sole proprietorship, 

22 partnership, association, joint venture, limited liability company, or other legal entity. 

23 f14f· "Required hHealth Ceare eExpenditure" means the te.tal- fl-Health GCare 

24 eExpenditure that a Ceovered Eemployer is required to make to or on behalf of a every quarter 

25 for all its Ceovered Eemployees. 
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1 "Revocable Health Care Expenditure" or "Revocable Expenditure" means any 

2 amount of Health Care Expenditure that has been allocated for use by a Covered Employee 

3 but retained by the Covered Employer. or any amount that has been paid to a trustee or third 

4 party but th at may at some time be recovered by or returned to the Covered Employer. 

5 {-t4} "Small bHusiness" means an c:E:mployer for which an average of fewer than 

6 twenty (20) persons per week perform work for compensation during a quarter. 

· 7 SEC 14.1.5. ALTEP..,\G4TEPROVISID1'1S. 

8 (a) Jfthe City Attorney certifies to the },{ayer and the Board of&per.'isors th.at a court of 

9 eom.petent jw~isdietion in a lmvsuit brought by or on behalf of a Co-..1ered Employer has struck dovm the 

10 provisions o.fSeetion 14.1.5, orpennanently enjoined their enforcement, then tlze follmvingprovisions 

11 shall become operative on thefirst day oftlic next calendar quarter follo1ving the City Attorney's 

. 12 certification_ 

13 Nottvithstanding any otherprovision ofthis Chaptei-, "health care expenditure" shall 

14 only include an amount irrevocably paid by a covered employer to a covered employee or to a third 

1 5 party on behalf of a em·ered employee. An amount that is retained by the employer or that may be 

16 recovered by or returned to the employer shall not constitute a "health care expenditure. 11 An amount 

17 paid to a thirdparty for the purpose ofreimbursing a cm•ered employee for expenses incurred in the 

18 purchase of health care sere'ices shall not constitute a "health care expeiiditure" unless any unused 

19 funds carry overfi'om quarter to quarter andfrom year to year and remain available to the eo1,,ered 

20. employee, even after the covered employee's sepmwtionfrom employment. 

21 Notwithstanding the above, an amount paid as a "health expenditure" may be reeo-vered 

22 by or returned to the employer without losing its status as a "health care expenditure 11 in the follor~·ing 

23 circumstances: 

24 

25 
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1 (A) A former empfoyee has not made a claim for any of the remaining a-·milable . 

2 funds for I 8 months (including a claim made on behalfofany otherperson eligible for reimbursement 

3 from health care expensesfrom the former employee's remaining available funds); or, 

4 (B) The cor;ered employee has died. · 

5 (b) If the City Attorney subsequently certifies to the },fayer and the Board ofSlipenisors that 

6 an order enjoining enforcement oftlie pro·visions o_fSeetion 14.1. 5 has been lifted, then the original 

7 pro'Visions shall again become operative on tlwfirst day &j the next calendar quarter follorving the City 

8 Attorney's certification. 

9 SEC. 14.2. SAN FRANCISCO HEAL TH CARE ACCESS ASSISTANCE PROGRAM 

10 ANDRELMBURSEMENTACCOUNTS. 

11 (a) The San Francisco Department of Public Health shall administer the Health Gare. 

12 Access Assistance Program. comprised o(Healthy San Francisco and Medical Reimbursement 

) 3 Accounts, Covered San Francisco, and Health Care Access Accounts . . The Department shall 

14 determine eligibility and benefits under each program component to maximize participants' overall 

15 access to Health Care Services, 

16 {Ql_Under Healthy San Francisco the Health Access Program, eligible uninsured San 

17 Francisco residents may obtain health care from a network consisting of San Francisco 

18 General Hospital and the Department of Public Healthis clinics, and other community non-

1 g profit and private providers that meet the program's quality and other criteria for participation. 

20 Healthy San FranciscoThe Heatth Access Program is not an insurance plan for Healthy San 

21 FranciscoHealth Access Program participants. 

22 

23 

(b) The Department of Public Healtlt shall coordinate ·with a thirdparty vendor to administer 

24 and communication 1vith the participants. 

25 
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1 (c) Healthy San Francisco 17ie Health Access Program shall be open to eligible, uninsured 

2 San Francisco residents, regardless of employment status. Eligibility criteria shall be established 

3 by the Department of Public Health, and shall include eligibility for persons (1) 1.vith family 

4 incomes up to 400% of the federal poverty level who are not eligible for subsidized health 

5 insurance coverage through Covered California or for Medicare or Medi Cal; or (2) who are 

6 exempt, due to economic hardship or the cost of employer sponsored coverage, from the 

7 mandate of the federal Affordable Care Act to carry health insurance; or (3) who do not have 

8 an affordable offer of insurance coverage as determined by the Department of Public Health. 

9 but nN, but no person shall be excluded from Healthy San Francisco17w Health Access Program 

10 based on employment or immigration status or a pre-existing condition. Participants may enroll 

11 thenise[ves as indi',·iduals, ·with the tenns ofenrollment to be determinedpursuant to Section 14. 4(a). 

12 (d) Healthy San FranciscoThe Health Access Program may be funded from a variety of 

13 sources, including health care expenditures bvpaymentsfrom Ceovered femployers pursuant to 

14 Section 14.3, from individuals, and from the City. Fundi11g from the City shall prioritize 

15 services for low and moderate income persons, with costs based on Healthy San 

16 FranciscoHealtli Access Progm.m participant!s~ ability to pay. 

17 (e) Healthy San Francisco17w Health. Access Program shall use the "Medical Home" model 

18 in which a primary care physician, nurse practitioner, or physician assistant develop and direct 

19 a plan of ca re for each Healthy San FranciscoHealth Access Program participant, coordinate 

20 referrals for testing and specialty services, and monitor management of chronic conditions 

21 and diseases. Healthy San FranciscoHealth Access Program participants shall be assigned to a 

22 primary care physician, nurse practitioner, or physician assistant. 

23 (f) Healthy San FranciscoThe Health. Access Program shall provide medical services with 

24 an emphasis on wellness, preventive care and innovative service delivery. The R.Program shall 

25 provide medical services for the prevention, diagnosis, and treatment of medical conditions, 
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excluding vision, dental, infertility, and cosmetic services. The Department of Public Health 

may further define the services to be provided, except that such services must, at a minimum 

include: professional medical services by doctors, nurse practitioners, physician assistants, 

and other licensed health care providers, including preventive, primary, diagnostic and 

specialty services; inpatient and outpatient hospital services, including acute inpatient mental 

health services; diagnostic and laboratory services, including therapeutic radiological service s· 
' 

prescription drugs, excluding drugs for excluded services; home health care; and emergency 

care provided in San Francisco by contracted providers, including emergency medical 

transportation if needed. 

(g) Covered San Francisco shall provide financial assistance to eligible participants to 

offset a portion of the cost of health insurance purchased through Covered California or 

similar state administered exchanges as determined by the Department of Public He13lth. 

(h) Participation in Covered San Francisco shall be available to eligible Covered 

Employees 1.vhose Employers make health care expenditures to the City on their behalf, to 

their dependents, and to others as determined by the Department of Public Health. 

(i) The Department of Public Health shall annually determine the level of public 

benefits available to Covered San Francisco participants subject to the follo1Ning: 

(1) That the costs of Covered San Francisco shall be met by Health Care 

Expenditures made by Covered Employers to the City pursuant to Section 14 .3, in addition to 

any funds that may be made available by the Board, allocated at the discretion of the 

Department of Public Health, or received as grants. 

(2) Tt}at the design of the Covered San Francisco public benefit shall incentiviz e 

enrollment in Covered California health plans so as to maximize affordability for participants, 

taking into account both the individual share of premiums and other individual cost sharing 

under the terms of these plans. 
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U) The Department of Public Health shall coordinate with Covered California and other 

state or federal agencies as appropriate to create mechanisms for the efficient coordination of 

Covered San Francisco benefits and to minimize the administrative burden praced on 

.Covered San Francisco participants and on the City. 

(gKg) The Department of Public Health shall also be authorized to use payments made 

to the City by Covered e&mployers to satisfy their Health Care £expenditure requirements as set 

forth in Section 14.3 to establish and maintain Medical Reimbursement Health Care Access 

reimbursement Aa-ccounts from which eligible Ceovered &employees may obtain reimbursement 

of hHealth eCare e&xpenditures in the amount and under the terms set by the Department of Public 

Health. Such Health Care /\ccess Accounts shall be made available to Covered Employees 

\Nho are not eligible for Healthy San Francisco or Covered San Francisco, including Medi Cal 

enrollees and others as determined by the Department of Pubric Health. 

(I) The Department of Public Health shall promulgate information about the Health 

Care Access /\ssistance Program and each of its components to maximize awareness of 

these public health benefits and to maximize enrollment in Covered California or other forms 

of health insurance. 

film) The Department of Public Health may coordinate with a third party vendor to administer 

nrof!ram overations includinf! enrollment trackinf! service utilization billinf! and communication with 

the participants. 

(n) The Department of Public Health shall establish a procedure by which participants 

in the Health Care Access Assistance Program may appeal their placement in the Healthy 

San Francisco, Covered San Francisco, or Health Care Access Account programs., 

(leh) The City Controller shall ensure that any required hHealth eCare e&xpenditures 

made by an Covered e&mployer to the City pursuant to Section 14.3 are kept separate and apart 

from general funds and shall limit use of the expenditures to support the Health Gare Access 
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1 Assistance Program. or tO the establishment and maintenance ofrcimbursement accountsfrom which 

2 cov•ered employees may obtain reimburSement ofhealth care expenditures. Ifany covered employee 

3 fails to enroll in the Health Access Program or establish a reimbursement account ·with the Department 

4 of Public Health, ~vitllin a reasonable time, as detennined by the Dcpartrlwnt of Public Health, the City 

5 may use the funds paid to the City and County of San Francisco on behalf of that employee for the 

6 benefit of the health care pro grams created by this Ordinance, but the City may not transfer tliese funds 

7 to the City's generYI! fw.nd. 

8 (j) In accordance with the guiding principles and key findings of the 2013 Universal 

9 Healthcare Council Final Report. the Department of Public Health shall develop a plan to 

1 O ensure that Employer Health Care Expenditures made to the City pursuant to Section 14.3 

11 can be used to maximize enrollment in health insurance through Covered California and 

12 include possible options for incenting employers to provide quality. affordable health 

,1 3 insurance directly to employees. This plan shall be presented to the Health Commission no 

14 later than August 1. 2015. so that it may be considered and approved by the Heafth 

15 Commission and by the Board of Supervisor~ in time for full implementation beginning in the 

16 2016 Covered California plan year. Unless and until the plan is approved by the Board of 

17 Supervisors. the Department of Public Health shall continue to administer the Health Access 

18 Program. which includes Healthy San Francisco and Medical Reimbursement Accounts. in a 

19 manner that is consistent with the guiding principles and key findings of the 2013 Universal 

20 Healthcare Council Final Report. 

21 SEC. 14.3. EMPLOYERREQUIREMENTS REQUIRED HEALTH CARE 

22 EXPENDITURES. 

23 (a) Required Expenditures. Covered ~employers shall make B.required hHealth cCare 

24 e,t:xpe·nditures to or on behalf of each tHeH= Ccovered ~employees each quarter. The quarterly 

:25 E_:Fequired hHealth c.(are e,t:xpenditure for a Ccovered Eemployer shall be calculated by 
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multiplying the te-tal- number of Hfiours Payable~ to the Covered Employee during the 

quarter for each of its Ccovered Eemployees during the quarter (including only hours startin g 

on the first day of the calendar month follmving ninety (90) calendar days after a Ccovered 

Eemployee's date of hire) by the applicable hHealth eCare egpenditure ¥,R~te. In determini ng 

'Nhether a Gcovered Eemployer has made its Rrequired hHealth eCare eExpenditures, · 

payments to or on behalf of a Ceovered E:employee shall not be considered if they exceed t he 

follmving amount that exceed the number of hours. paid Required Health Care ~xpenditure for 

tAe that Ceovered &employee shall not be counted tOward the Employer Spending 

Requirement except as expressly permitted by OLSE during the quarter multiplied by the 

applicable hHealth <;>Care eExpenditure rRate. The City's Office of Labor Standards 

Enforcement (OLSE) shall enforce the hHealth Care eExpenditure requirements under this 

Section 14. 3. 

(b) Irrevocable Expenditures. 

(1) .At least sixty percent (60%) of each Required Health Care Expenditure for 

Hours Payable in calendar year 2015 must consist of Irrevocable Expenditures. Revocable 

Expenditures that exceed forty percent (40%) of Required Health Care Expenditures shall n ot 

be counted toward the Employer Spending Requirement. 

(2) At least eighty oercent (80%) of each Required Health Care Expenditure f or 

Hours Payable in calendar year 2016 must consist of Irrevocable Ex.penditures. Revocable 

Expenditures that exceed twentv percent (20%) of Required Health Care Expenditures shall 

not be counted toward the Employer Spending Requirement. 

(3) For Hours Payable on and after Januarv 1. 2017. only Irrevocable Health 

Care Expenditures shall be counted toward the Employer Spending Requirement. 
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(cl Revocable Expenditures. Subject to the limitations in subsection (b). Revocable 

Health Care Expenditures shall be counted toward the Employer Spending Requirement. 

provided that: 

(1) The expenditure is reasonably calculated to benefit the employee; and 

(2) No portion of the expenditure is revoked prior to the earliest of: (A) twenty-

four (24 l months from the date of the expenditure; (Bl ninety (90l days after separation from 

employment; or, (Cl for Revocable Expenditures· made for Hours Payable prior to Januaty 1; 
.. 

2014. the date that the Covered Employee knowingly. voluntarily. and permanently waives in 

writing the unused portion of such expenditure; and 

(3l The Covered Employee receives from the Covered Employer or its agent a 

written summary within 15 calendar days of the date of the expenditure that includes: (A) the 

name, address, email address, and telephone number of any third party to whom the 
.. 

expenditure was made; (Bl the date and amount of the expenditure; (Cl a summa~ of how 

the benefit may be used, including types of health care seryices available: (D) restrictions on 

the use of this benefit, including maximum dollar value of benefits or account balances; and 

(El the date on Which any portion of this benefit will be revoked; and 

( 4 l A Covered Employee who separates from employment with any amount of 
' 

unused Revocable Expenditures receives, within three business days following the 

seQaration, (Al a written notice with a summa~ of how the benefit may be used, including· 

types of health care seryices available; (8) restrictions on the use of this benefit. including 

maximum dollar value of benefits or account balances, and (Cl the date on which the benefit 

will be revoked. 

(d) Effect of Court Order. If the City Attorney certifies to the Mayor and the Board of 

Supervisors that a court of competent iurisdiction has struck down any provision of Section 

14.3(cl. or permanently enjoined its enforcement. then only Irrevocable Expenditures shall 
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1 count toward the Employer Spending Requirement as of the first day of the next calendar 

2 quarter following the City Attorney's certification. 

3 

4 ~) Employer Notice to Employees. 

5 (1) By December 1 of each year, OLSE shall publish and make available to 

6 Covered Employers, in all languages spoken by more than five percent of the San Francisco 

7 work force, a notice suitable for posting by Covered Employers in the workplace informing 

8 Covered Employees of their rights and the Covered Employer's obligations under this Chapter 

9 the Ordinance. 

1 O (2) Every Covered Employer shall post in a conspicuous place at any workplace 

11 or job site where any Covered Employee works the notice published each year by OLSE. 

12 Every Covered Employer shall post such notices in English, Spanish, Chinese and any other 

13 language spoken by at least five percent of the Covered Employees at the workplace or job 

14 site. 

15 (fs) Additional Employer Responsibilities. A Ceovered ~employer shall: 

16 (il) maintain accurate records of hHealth eCare eExpenditures, Rrequired hHealth 

17 eCare eExpenditures, and proof of such expenditures made each quarter each year, and allow 

18 OLSE reasonable access to such records, provided, however, that Ceavered l12employers shall 

19 not be required to maintain such "records in any particular form; and 

20 (il.) provide information to the OLSE, or fhe OLSE's designee, on an annual basis 

21 containing such other information as OLSE shall require, including information on the 

22 e~mployer's compliance with this Chapter, but OLSE may not require an el12mployer to provide 

23 information in violation of State or federal privacy laws. In the event the information required 

24 by OLSE is comingled with information protected by privacy laws, the Employer shall redact 

25 the private information. If a Covered Employer uses a Revocable Expenditure to satisfy its 
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1 obligation to make Required Health Care Expenditures for any of its Covered Employees. the 

2 Employer shall also report to OLSE any conditions or restrictions on the Covered Employee's 

3 use of the expenditure. and the condition or conditions that permit any portion of the 

4 expenditure to be revoked by or returned to the Covered Employer. !fa Covered Employer uses 

5 a healtli reimbursement acco'ef;nt to satisfy its obligation to make health care expenditures for any of its 

6 Covered Employees, the Employer shall also report to OLSE the terms ofsuch accounts, incl'blding 

7 '.vhat costs are eligible for reimbursement. 

8 Where an e~mployer does not maintain or retain adequate records documenting the 

· 9 hHealth Care eExpenditures made, or does not allow OLSE reasonable access to such 

1 O records, it shall be presumed that the eEf"nployer did not make the B_required hHealth Care 

11 c£xpenditures for the quarter for which records are lacking, absent clear and convincing 

12 evidence otherwise. The Office of ~reasurer and Tax Collector shall have the authority to 

13 provide any and all nonfinancial infonmation to OLSE necessary to fulfill OLSE's 

14 responsibilities as the enforcing agency under this ChapterOrdinance. With regard to all such 

15 information provided by the Office of Treasurer and Tax Collector, OLSE shall be subject to 

16 the confidentiality provisions of Subsection (a) of Section 6.22-1 of the San Francisco 

17 Business and Tax Regulations Code. 

18 (ga) Surcharges. If a Covered Employer imposes a surcharge on its customers to 

19 cover in whole or in part the costs of the hHealth cCare cg:xpenditure requirement under this 

20 Chapter, the Covered Employer shall provide to OLSE on an annual basis the amount 

21 collected during the 12-month reporting period from the surcharge for employee health care 

22 and the amount spent on employee health care. If the amount collected from the surcharge is 

23 greater than the amount spent on employee health care, the Covered Employer must make 

24 additional Irrevocable Health Care Expenditures to or on behalf of its Covered Employees 

':25 irrevocably pay or designate in an amount equal to that difference for hHealth cCare 
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1 eExpenditu res for its Covered Employees under this Chapter. OLSE may refer any potential 

2 cases of consumer fraud to appropriate authorities. 

3 

4 SEC. 14.4. ADMINISTRATION AND ENFORCEMENT. 

5 (a) The City shall develop and promulgate rules and regulations to govern the operation 

6 of this Chapter. Tfze regulations shall include specific rules by tlhe Department of Public Health 

7 shall develop and promulgate rules and regulations to govern en-the operation of beth-the Health 

8 Gare Access 1\ssistance_Program and the reimbursement accounts identified in Section 14.2f.gf, 

9 including but not limited to eligibility for enrollment in Healthy San Francisco and Covered San 

1 O FranciscoJlw Health Access Pre-gram and the establishment of Medical Reimbursement Health 

11 Care /\ccessreimbursement 4_accounts'- and rules by the OLSE shall d~elop and promulgate rules 

12 and regulations for enforcement of the obligations of the--e,t:mployers under this Chapter. The 

13 rules and regulations shall also establish procedures for Ceovered Eemployers to maintain 

14 accurate records of hHealth eCare e&xpenditures and B_¥equired hHealth eCare e,t:xpenditures 

15 and provide a report to the OLSE Gity without requiring any disclosures of inf9rmation that 

16 would violate State or Federal privacy laws. The rules and regulations shall further establish 

17 procedures for providing eEmployers notice that they may have violated this Chapter, a right 

18 to respond to the notice, a procedure for notification of the final determination of a violation, 

19 and an appeal procedure before a hearing officer appointed by the City Controller. The sole 

20 means of review of the hearing officer's decision shall be by filing in the San Francisco 

21 Superior Court a petition for a writ of mandate under Section 1094.5 of the California Code of 

22 Civil Procedure. No rules or regulations shall be adopted finally until after a public hearing. 

23 (b) During implementation of this Chapter and o1i an on-geing basis thereafter, tThe City 

24 OLSE shall maintain an education and advice program to assist eEmployers with meeting the 

25 requirements of this Chapter. 
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1 (c) Any eg:mployer that reduces the number of employees below the number that 

2 would have resulted in the eEmployer being considered a "Ccovered ~employer," or below the 

3 number that would have resulted in the eEmployer being considered a mMedium-sized or 

4 ..ZL_arge hBusiness, shall demonstrate that such reduction was not done for the purpose of. 

5 evading the obligations of this Chapter or shall be in violation of thise Chapter. 

6 (d) It shall be unlawful for any eEmployer or Ccovered Eemployer to deprive or threaten 

7 . to deprive any person of employment, take or threaten to take any reprisal or retaliatory action 

8 against any person, or directly or indirectly intimidate, threaten; coerce, command or influence 

9 or attempt tO intimidate, threaten, coerce, command or influence any person because such 

1 O person has cooperated or otherwise participated in an action to enforce, inquire about, or 

11 inform others about the requirements of this Chapter. Taking adverse action against a person 

12 within ninety (90) days of the person's exercise-of rights protected under this Chapter shall 

13 raise· a rebuttable presumption of having done so in retaliation for the exercise of such rights. 

14 (e) (1) The City OLSE shall enforce the obligations of Ceovered ~employers under 

15 this Chapter, including requiring restitution to employees where appropriate, and shall impose 

16 administrative penalties upon Ceovered Eemployers who fail to make ,Rrequired hHealth cCare 

17 eExpenditures on behalf of their Covered Eemployees within five business days of the 

18 quarterly due date. Failureto make a Required Health Care Expenditure shall include making 

19 a purnorted expenditure that OLSE determines is not reasonably calculated to benefit the 

20 employee. Failure to make a required heafth care expenditure shall include making apuryorted 

21 expenditure th-at is determined by OLSE not to be reasonably cakui'ate'd to benefit the empfoyee. The 

22 amount of the penalty shall be up to one-and-one-half times the total expenditures that a 

23 Ccovered Eemployer failed to make, but in any event the total penalty for this violation shall 

24 not exceed $100 for each Covered Eemployee for each quarter that the required expenditures 

'.25 were not made within five business days of the quarterly due date. 17ie $1 GO penalty limit shall 
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1 increase each year by an amount corresponding tO the prior year's increase, if any, in the Consumer 

2 Price Index f(Jr urban wage earners and clerical <vorkers for the San Francisco Oakland San Jose, CA 

3 metropolitan statistical area. 

4 · (2) For other violations of this Chapter by elfmployers and Ccovered 

5 £employers, the maximum administrative penalties shall be as follows: For refusing to allow 

6 access to records, pursuant to Section 14.3(fG), $25.00 as to each worker whose records are 

7 in issue for each day that the violation occurs; for the failure to maintain or retain accurate and 

8 adequate records pursuant to Section 14.3(fG) and for the failure to make the annual reports 

9 of information required by OLSE pursuant to Sections 14.3(fB) and 14.3(ga), $500.00 for each 

1 O quarter that the violation occurs; for violation of Section 14.4(ga) (retaliation), $100.00 as to 

11 each Pf}erson who is the target of the prohibited action for each day that the violation occurs; 

12 and for any other violation not specified in this subsection (e)(2), $25.00 per day for each day 

13 that the violation occurs. 

14 (3) The City Attorney may bring a civil action to recover civil penalties for the 

15 violations set forth in subsections (e)(1) and (e)(2) in the same amounts set forth in those 

16 subsections, and to recover the City's enforcement costs, including attorneys' fees. 

17 (4) Penalties Amounts recovered under this Section 14.4 shall be deposited in the 

18 City's General Fund. 

19 (j) · The City Controller shall coordinate ·with. the Department of Public Health and OLSE to 

20 prepare periodic reports on the implementation &fthis Chapter includingparticipant rates, any effect 

21 on services provided by the Department of Public Health, the cost o_fpro1:iding ser.'ices to the Health 

22 Care Access Assistance.Program participants and the economic impact ofthe Chapters provisions. 

-
23 Reports shall be prm,.ided to the Board of Supervisors on a quarterly basis for quarters beginning July 

24 1, 2007 th.rough June 30, 2008, th.en e',,.ery six months through. June 30, 2010. Reports shall include 

25 specific information on any significant e;:ent affecting the implementation of this Chapter and also 
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include recommendations for improiJement v;here needed, in ',vhich case the Board ofSuperv·isors or a 

committee thereof shall hold a hearing vvithin thirty (30) days of receiving the report to consider 

responsi-ve action. 

(g) The Director of Public Jfealth shall con·,;ene an advisory Health Access WfJrking Group 

to provide tlie Department of Public Health and the Health Access ·Program ·with expert consultation 

and direction, 1vith, input on membersfrom the },fayer and th.e Board of Supervisors. The Health, A cce SS 

W-0rking Group shall be advisory in nature and may proiJide the Health Access Program v,;ith input m 

matters including: setting membership rates; designing the range of benefits and health care services 

for participants; and researching utilization, actuaries, and costs. 

(h) The Department of Public Health and the OLSE shall report to tlie Board ofSupen'isor 

by July 1, 2007, on the deiJelopment o_frules for the Health Access Program and for the enforcement 

and administration oftlw employer obligations under this Chapter. The Board ofSuper,;isors or a 

committee thereof.shall hold a hearing on the proposed rules to ensure thatpar4icipants in the Health 

Access Program shall !wiJe access to high quality and culturally competent services. 

SEC. 14.5. SEVERABILITY. 

If any section, subsection, clause, phrase, or~ of this Chapter is for any 

reason held to be invalid or unconstitutional by a decision of any court or Federal or State agenc y 

of competent jurisdiction, such por1:ion shall be deemed a separate, distinct and independent 

.:~.: --·,.] -- 7. 1
-.::

13
:,.6 decision shall not affect the validity of the remaining portions of this 

£ - ·- .. ,._ .. , ..... ...., 

Chapterth.ereof The Board of Supervisors hereby declares that it would have passed this Chapter an d 

each and every section, subsection, sentence, clause, phrase. and word not declared invalid or 

unconstitutional without regard to whether any other portion of this Chapter would be subsequently 

declared invalid or unconstitutional. To this end, the provisions of this ordinance shall be deemed. 

severable. 
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1 SEC. 14.6. NO CONFLICT WITH FEDERAL OR STATE LAWPREEAfPTfil\T. 

2 Nothing in this Chapter shall be interpreted or applied so as to create any power, duty 

3 or obligation in conflict with, orpreempted by, any Federal or State law. 

4 

5 SEC. 14.7. GENERAL WELFARE. 

6 By this Chapter, the City is assuming an undertaking only to promote the general 

7 welfare and otherwise satisfy its obligations to provide health care under applicable law. This 

8 Chapter should in no way be construed as an expansion of the City's existing obligations to 

9 provide health care under State and Federal law, and the City shall set all necessary criteria 

·10 for enrollment consistent with its legal obligations. The City is not assuming, nor is it imposing 

11 on its officers and employees, an obligation for breach of which it is liable in money damages 

12 to any ~erson who claims that such breach proximately caused injury. To the fullest extent 

13 permitted by law, the City shall assume no liability whatsoever. To the fullest extent permitted ' 

14 by law, any actions taken by a public officer or employee under the provisions of this Chapter 

15 shall not become a personal liability of any public officer or employee of thE? City. · 

16 SEC. 14.8. OPERATIVE D/\TE. 

17 The changes in this Chapter resulting from enactment of Ordinance No. shall ---

18 become operative on October 1, 2014 or the effective date of said ordinance, except as 

1 g specified in Section 14 .3(b) v1hichever is later. in three phases. The day this Chapter becomes 

20 effective, implementation of the Chapter shall commence. The Health /\ccess Program shall 

21 become operative on July 1, 2007. /\ny requirements on employers for vvhich an average of 

22 fifty (50) or more persons per 'Neek perform 'Nork for compensation during a quarter shall 

23 become operative on January 1, 2008. /\ny requirements on employers for which an average 

24 of from tv1enty (20) to forty nine (4 9) persons per vmek perform 'Nork for compensation during 

25 
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1 a quarter shall become operative on April 1, 2008. This Chapter is intended to have 

2 prospective effect only. 

3 

4 Section 2. Effective Date and Operative Date .. This Chapter shall become effective 30 

5 days after enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor 

6 returns the ordinance unsigned or does not sign the ordinance within ten days of receiving it, 

7 or the Board of Supervisors overrides the Mayor's veto of the ordinance. As indicated in 

8 Section 14 .8 of the Administrative Code, tThis ordinance shall beconie operative on October 

9 1, 2014 or itS effective date, iNhichever is later. 

10 

11 Section 3. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors 

12 intends to amend only ~hose words, phrases, paragraphs, subsections, sections, articles, 

13 numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal 

14 Code that are explicitly shown in this ordinance as additions, deletions, Board amendment 

15 additions, and Board amendment deletions in accordance with the "Note" that appears under 

16 the official title of the ordinance. 

17 

18 

19 

20 By: 

21 

22 n:\legana\as2014\ 1400345\00932853.doc 

23 

24 

25 
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FILE NO. 140317 

AMENDED IN BOARD 
6/10/14 

LEGISLATIVE DIGEST 

[Administrative Code - Irrevocable Employer Health Care Expenditure Requirement] 

Ordinance revising the Health Care Security Ordinance to phase in over a three-year 
period requirement that all health care expenditures be made irrevocably; to permit 
waiver of certain revocable expenditures; to clarify that the existing City public benefit 
program known as the Health Access Program (HAP) has two component programs, 
Healthy San Francisco and Medical Reimbursement Accounts; and to charge the 
Department of Public Health with creating a plan to maximize HAP participants' 
enrollment in the State health insurance exchange, Covered· California, by plan year 
2016. 

Existing Law 

The Health Care Security Ordinance currently allows covered employers to meet their 
obligation to make "health care expenditures" on behalf of their covered employees either with 
irrevocable expenditures, such as insurance premium payments, or with revocable 
expenditures, such as allocations to health reimbursement accounts where unspent funds 
return to the employer. Revocable expenditures must meet additional conditions to be 
credited as "health care expenditures" under the Ordinance. They must be "reasonably 
calculated to benefit the employee"; remain available to the employee for at least two years 
from the date of the expenditure or 90 days after separation; and are subject to additional 
notice and reporting requirements. 

The Ordinance includes an alternate provision that goes into effect if a court strikes down or 
enjoins the extra conditions placed on revocable expenditures. In that event, revocable health 
care expenditures must remain available to an employee indefinitely, regardless qf separation, 
until the employee's benefit account has been inactive for 18 months or the employee has 
died. 

The Ordinance also allows employers to meet their health care spending requirement by 
making health care expenditures to the City. Under existing law, the City uses those funds on 
behalf of the employer's covered employees in one of two ways. First, the Ordinance 
establishes Healthy San Francisco (HSF), a program that provides comprehensive medical 
care to eligible, uninsured San Francisco residents, regardless of employment or immigration 
status or preexisting medical conditions. HSF-eligible employees whose employers have 
made contributions to the City on their behalf receive discounts on HSF program participation 
fees. If the covered employee is not eligible for HSF, the City creates a Medical 
Reimbursement Account for that employee. 
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Amendments to Current Law 

As amended, the Ordinance phases in over three years the requirement that "health care 
expenditures" be irrevocably paid. Sixty percent of employer expenditures for hours payable 
to the employee in 2015 must be irrevocable; eighty percent for employee hours in 2016; and 
all employer health care expenditures must be irrevocable for hours payable to a covered 
employee on and after January 1, 2017. The amended Ordinance would continue to place 
certain conditions on revocable expenditures, and it would provide that the full irrevocability 
requirement will go into effect if a court enjoins or strikes down any of those conditions. It 
would also permit employees to voluntarily waive the unused balance of revocable 
expenditures made on their behalf for hours worked prior to January 1, 2014. 

The amended Ordinance would also update stale language to clarify that Healthy San 
Francisco and Medical Reimbursement Accounts are both components of the Health Access 
Program (HAP), a public health benefits program for employees whose employers choose to 
make health care expenditures to the City. 

Finally, the amended Ordinance would require DPH to develop a plan by August 2015 to 
maximize HAP participants' enrollment in health insurance through the State insurance 
exchange, Covered California, and to explore options for incenting employers to provide 
insurance to their employees directly. If the Health Commission and the Board of Supervisors 
approved the DPH plan, it would be implemented for the 2016 Covered California plan year. 

Background Information 

As originally enacted and until 2011, the Health Care Security Ordinance did not contain 
additional requirements for revocable health care expenditures, which generally took the form 
of health reimbursement accounts (HRAs). According to the information employers provided 
to the Office of Labor Standards Enforcement (OLSE) on their Annual Reporting Forms, the 
average reimbursement rate for HRAs in 2010 was 20%. That meant that employers 
providing such accounts recouped on average 80% of their health care expenditures from 
their employee account-holders. OLSE further determined that more than half of the HRAs in 

' ' 

place for each of the years 2008-2010 had reimbursement rates of between 0 and 10%, 
meaning that more than half of the employers using revocable expenditures to reimbursement 
accounts to satisfy their obligations under the Ordinance recaptured 90% or more of their 
health care expenditures. Conversely, the affected employees received 10% or Jess of the 
dollars the HCSO required their employers to allocate for employee health care. 

This information about revocable expenditures raised legislative concern, and in 2011, the 
Ordinance was amended to include the additional criteria currently in place for revocable 
health care expenditures. According to the information employers reported to OLSE about 
their post-amendment expenditures in 2012, the average reimbursement rate rose from 20% 
to 25%, and the median reimbursement rate rose from 12% to 18%. 
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Provisions of the Affordable Care Act that went into effect on January 1, 2014, are likely to 
reduce these uptake rates for reimbursement plans. Employee reimbursement accounts that 
are not linked to health insurance plans can now only reimburse for limited medical expenses, 
primarily vision and dental care. Such accounts can no longer reimburse employees for the 
full range of health care services or for non·=vision or dental insurance premiums, co-pays, or 
prescription drugs. Although employers have not yet reported the reimbursement rates they 
are experiencing for these much more restricted plans, it is reasonable to assume that the 
rates will d rap, perhaps significantly, below current levels. 

This legislative digest reflects an amendment to legislation introduced on April 1, 2014, and 
amended in committee on May 29, 2014. That legislation provides that all employer health 
care expenditures would have to be made irrevocably as of October 1, 2014. This 
amendment adds a three-year phase-in of the irrevocability requirement, allows employees to 
waive the unused portion of pre-2014 revocable expenditures, and directs DPH to consider 
possible options for incenting more employers to provide health insurance to their employees 
directly. 
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June 9, 2014 

The Honorable David Chiu 
President, Board of Supervisors 
City Hall 
1 Dr. Carlton B- Goodlett Place, Room 244 
San Francisco, CA 94102 

SAN 
FRANCISCO 
CHAMBERoF= 
COMMERCE 

RE: Health Care Security Ordinanc~~ 
Dear Supervisor Chiu; -

The San Francisco Chamber of Commerce~ representing over 1,500 local busil)esses, urges the Board of 

Supervisors to delay action on the proposed amendment to the Health Care Security Ordinance to establish an 
irrevocable spending requirement. 

While we recognize the concern Supervisor Campos and others have over the use of health reimbursement 

accounts for compliance with the local spending requirement, for many businesses it is the only financially 

practical way they can stay open for business. To take this option away in October will cost local employers 

hundreds of mill ions of dollars - in most cases money that just doesn't exist and will result in closed businesses 

and lostjobs. 

Health_ care requirements for both employers and employees have changed dramatically with the 

implementation of the Affordable Care Act. Almost every San Franciscan now has an individual mandate to 

purchase insurance. Employers with 50 or more employees will have a federal spending requirement. As a 

result, the city's 2006 Health Care Security Ordinance needs to be re-written in a way that assists residents in 

buying insurance while providing mandates that employers can afford. 

During this transitional period we believe that employers should retain the option of using health 
' -

reimbursement accounts to comply with the local spending requirements while we develop alternative 

legislation that helps employees and residents comply with the cost of individual health insurance. We look 

forward to working with the Board, the Mayor and Department of Public Health to create a local insurance 

subsidy program. 

Sincerely, 

/\ -i A~r< '....f=--(J_ .. _, 
Jlm Lazarus 
Sr. Vice President, Public Policy 

CC: Clerk of the Board of Supervisors- please distribute to all supervisors; Mayor Ed Lee 

Received Time Jun. 9. 2014 2:24PM No. 2176 
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SMALL BU SI NESS COMMISSION 

OFFICE 0 F SMALL BUSINESS 

May 15, 2014 

Ms. Angela Calvillo, Clerk of the Board 
Board of Supervisors 
City Hall Room 244 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

CITY AND COUNTY OF SAN FRANCISCO 

EDWIN M. LEE, MAYOR 

Subj: File No. 140317 [Administrative Code- Irrevocable Employer Health Care Expenditure 
Requirement and Establishment of Health Care Access Assistance Program] 

Small Business Commission Recommendation: Disapproval 

Dear Ms. Calvlllo: 

At its meeting of May 5, 2014, the Small Business Commission heard Board of Supervisors (BOS) File 
No. 140317. The Commission moved to recommend disapproval of the proposal after overwhelming oral 
and written public comment in opposition to the legislation and due to Commission concerns about its 
impacts on small businesses. Commission action to recommend disapproval of a legislative proposal is 
extremely rare, and underscores the strength of its opposition to this proposal. · 

The major objection of the Commission to this legislation is the irrevocable expenditure as it was in 2011. 
The Commission also noted that it is fiscally irresponsible not to assess the compounding effect this 
ordinance would have in conjunction with increasing San Francisco's minimum wage, which could occur 
as soon as next year. 

The Commission's opposition to an irrevocable health care expenditure under the Health Care Security 
Ordinance (HCSO) is the same that it expressed in 2011, the last time such a provision was contemplated 
by the Board of Supervisors in File No. 110998. The Commission supported amendments to the HCSO 
around the same time with BOS File No. 111030, a proposal free of an irrevocable spending requirement. 
In providing its recommendation to approve BOS File No. 11103 0, the Commission was careful to point 
out that an accrual method of accounting for employer health care expenditures was necessary to retain 
the delicate balance between providing employee benefits and maintaining small business cash flows. The 
accrual method keeps businesses operating and keeps people employed. It seems these sentiments have 
been disregarded by the legislative sponsors of the current proposal, as if the economic reality for many 
small businesses is funillimentally different now as compared to less than three years ago. Nothing could 
be further from the truth, as increasing rents and other costs of doing business, as well as costs from new 
local, state, and federal mandates, all continue to increase as compared to 2011. 

Each commissioner agreed on the importance of providing affordable access to quality health care for 
every San Francisco worker and shared the legislative sponsors' concerns around affordability. However, 
they wondered whether expanding the City Option program is absolutely needed. According to the City 
Attorney, an individual can use the City's MRA to purchase subsidized coverage on Covered California, 
the same as what the COvered SF program is designed to do. . 

SMALL BUSINESS ASSISTANCE CENTER/ SMAU BUSINESS COMMISSION 
1 DR. CARLTON B. GOODLETI PLACE, ROOM 110, SAN FRANCISCO, CALIFORNIA 94102-4681 

(415) 554-6134 
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SUBJ: File No. 140317 [Administrative Code - Irrevocable Employer Health Care Expenditure 
Requirement and Establishment of Health Care Access Assistance Program] (5/15/2014) 

The Small Business Commission, as part of its overall evaluation of the legislative proposal, posed·a 
series of questions to the Department of Public Health (DPH) regarding the cost and management of the 
proposed program and DPH responded to the Commission's questions regarding Analyzing Affordability 
Issues and Potential Solutions as follows: 

SFDP H has been analyzing the affordability barriers for the populatiOns identified in the UHC 
[Universal Healthcare Cowu:il}, which include employees of small business, part-time employees, and 
individuals with incomes between 250- 400% of the federal poverty level. SFDP H has been working to 
quantify the potential population with affordability issues, estimate the level of need, assess cost, and 
consider the long-term implications of subsidizing health insurance. Additional analysis is neeqed to 
fully evaluate potential solutions and identify, develop, and implement a sustainable option [emphasis 
added]. 

The programs proposed in the legislation, while well intentioned, are prescribing a solution and 
programmatic structure before a full assessment of the problem and various potential solutions has been 
completed. 

The Corm:Ilission recommends that before making any new sweeping changes to the HCSO, we need to 
afford DPH the time needed to conduct its analysis to identify and quantify the population with 
affordability issues with relevant contemporary statistics reflecting enactment of the federiJ.l Affordable 
Care Act (ACA) and its myriad provisions. The Commission also recommends that DPH's analysis 
include consideration of the population of employees covered by parental health insurance or MediCal. 
Currently, the HCSO does not allow employers to automatically deduct in whole or partially from the 
employer spending requirement for employees who are under the age of 26 and who have health 
insurance through their parents or are covered by MediCal, or individuals who are over 26 and covered by 
MediCal, creating duplicative healthcare spending. 

It is for these reasons that the Small Business Commission requests that the Board of Supervisors 
disapprove this legislation. The Small Business Commission is interested in working the Mayor, Board 
of Supervisors, and DPH to meet the goals of affordability, but in that context the question of · 
affordability for small businesses must also be considered. 

Thank you for considering the· Small Business Commission's position on this legislation. Please feel free 
to contact me should you have any questions. 

Sincerely, 

Regina Dick-Endrizzi 
Director, Office of Small Business· 

cc: Jason Elliot, Mayor's Office 
Hillary Ronen, Office of Supervisor David Campos 
Derek Evans, Office of the Clerk of the Board 

SMALL BUSINESS ASSISTANCE CENTER! SMALL BUSINESS COMMISSION 
1 DR. CARLTON B. GOODLETI PLACE, ROOM 110 SAN FRANCISCO, CALIFORNIA 94102-4681 

(415) 554-6481 2 
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The reporting does not show the complete picture. I end up with a balance in 2013 of 
$9392.00 in HRA accounts. Very little is ever reimbursed. You look at the numbers and it 
looks as though the people are not covered and are not utilizing the funds. Every penny of 
that $9392.00 is from people that have health insurance. The reimbursement amount is 
negligible not because they don't know about it but because they are all young healthy 
people. I tell them to go to the doctor for a yearly checkup because they have health 
insurance_ A little over half of the money is from employees that have coverage through 
other means, the rest is from employees which are in their 20's and who's coverage I pay 
100% of. Nowhere does it show in your records that I am paying $500 per month for 
employees that are older. Nowhere does it show that the money in the BRA accounts that 
is not utilized goes to higher pay for employees so they can afford to be here or that I try 
to put small amounts of money aside for a college fund for my kids (that by the way 
attend public school) or that it enables me to pay the higher heath care costs of older 
employees. Does it make sense that these unutilized funds derived from numbers for 
employees that all have health insurance should be given to the city instead o.f the ability 
to cover older employees or to pay my eniployees a higher wage? 
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From: Caldeira, Rick (BOS) 
Sent: Tuesday, May 06, 2014 11 :01 AM 
To: BOS Legislation (BOS) . 
Cc: 
Subject: 

True, Judson; Miller, Alisa; Wong, Linda (BOS); Evans, Derek; Campbell, Severin (BUD) 
RE: File 14-0317: Health Care Security Ordinance 

Categories: ~ 
FYI, no fiscal impact. For file. 

From: Campbell, Severin (BUD) 
Sent: Tuesday, May 06, 2014 10:59 AM 
To: Caldeira, Rick (BOS) 
Subject: File 14-0317 

Dear Rick 

Based on additional discussions with the Department of Public Health, we consider that the Health Care Security 
Ordinance (File 14-03.17), as an ordinance that enables the proposed Health Care Access Assistance Program, does not 
in and of itself have fiscal impact. The actual fiscal impact to the City depends on subsequent program design decisions, 
and any such costs to the City will require Board of Supervisors appropriation approval before they can be incurred . 

.)everin Campbell 
Budget & Legislative Analyst's Office 
{415) 553-4647 

On May 2, 2014, at 4:43 PM, "BOS Legislation {BOS)" <bos.legislation@sfgov.org> wrote: 

Good afternoon, Judson, 

The BLA office is revising its determination on Board file 140317. The matter is determined to have a fiscal impact. 
Presently the matter is assigned to Neighborhood Services and Safety, and will need to transfer to a fiscal committee. 
Please see the below for more information. 

Regards, 

John Carroll 
Legislative Clerk. 
Board of Supervisors 
San Francisco City Hall, Room 244 
San Francisco, CA 94102 
(415)554-4445 - Direct 
(415)554-5184 - General 
(415)554-5163 - Fax 
;ohn.carroll@sfgov.org I board.of.supervisors@sfgov.org 

Disclosures: Personal information that is provided in communications to the Board of Supervisors is subject to disclosure 
under the California Public Records Act and the San Francisco Sunshine Ordinance. Personal information provided will not be 
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redacted. Members of the publ1~ . e not required to provide personal identifying motion when they communicate with 
the Board of Supervisors and its committees. All written or oral communications that members of the public submit to the 
Clerk's Office regarding pending legislation or hearings will be made available to all members of the public for inspection 
and copying. The Clerk's Office does not redact any information from these submissions. This means that personal 
information-including names, phone numbers, addresses and similar information that a member of the public elects to 

1 

submit to the Board and its committees-may appear on the Board of Supervisors website or in other public documents that 
members of the public may inspect or copy. 

Please complete a Board of Supervisors Customer Service Satisfaction form by clicking here. 

The Legislative Research Center provides 24-hour access to Board of Supervisors legislation, and archived matters 
since August 1998. 

--------
From: Caldeira, Rick (BOS) 
Sent: Friday, May 02, 2014 4:23 PM 
To: BOS Legislation (BOS) 
Subject: Fwd: File 14-0317: Health Care Security Ordinance 

Please process and get Judson to transfer, if needed. 

Begin forwarded message: 

From: "Campbell, Severin (BUD)" <severin.campbell@sfgov.org> 
Date: May 2, 2014 at 4:21:38 PM PDT 
To: "Caldeira, Rick (BOS)" <rick.caldeira@sfgov.org> 
Cc: "Wong, Linda (BOS)" <linda.wong@sfgov.org>, "Newman, Debra (BUD)" <debra.newman@sfgov.org>, "Miller, Alisa"' 
<alisa.miller@sfgov.org> 
Subject: File 14-0317: Health Care Security Ordinance 

Hello Rick and Linda 

In our initial review of File 14-0317 (Health Care Security Ordinance), we determined that this ordinance does not have 
fiscal impact. On further discussion with Greg Wagner, DPH Chief Financial Officer, we are revising our determination to 
state that this ordinance does have fiscal impact and needs to be assigned to a fiscal committee. 

Please call if you have any questions. 

Thank you. 

Severin Campbell 
Budget & Legislative Analyst's Office 
(415) 553-4647 

2 
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City Hall 

BOARD of SUPERVISORS 
Dr. Carlton B. Goodlett Place, Room 244 

San Francisco 94102-4689 
Tel. No. 554-5184 
Fax No. 554-5163 

TDD/TTY No. 554-5227 

MEMORANDUM 

TO: 

NEIGHBORHOOD SERVICES & SAFETY COMMITTEE 

SAN FRANCISCO BOARD OF SUPERVISORS 

Supervisor David Campos, Chair 
Neighborhood Services & Safety Committee 

FROM: Derek Evans, Assistant Committee Clerk 

DATE: May 15, 2014 

SUBJECT: COMMITTEE REPORT, BOARD MEETING 
Tuesday, May 20, 2014 

The following file scheduled to be presented as a COMMITTEE REPORT at the May 
20, 2014, Board Meeting, was CONTINUED TO THE CALL OF THE CHAIR at the 
Committee Meeting on Thursday, May 15, 2014, at 10:00 a.m. 

Item No. 1, File No. 140317 

Administrative Code - Irrevocable Employer Health Care Expenditure Requirement and 
Establishment of Health Care Access Assistance Program 

The item was not sent as a Committee Report. 

Cc: Board of Supervisors 
Angela Calvillo, Clerk of the Board 
Rick Caldeira, Deputy Legislative Clerk 
Jon Givner, Deputy City Attorney 
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Member, Board of Supervisors 
District 9 

City and County of San Francisco 

DAVID CAMPOS 

DATE: May 1, 2013 

TO: Angela Calvillo 
Clerk of the Board of Supervisors _ 

FROM: Supervisor David Campo~f-
Neighborhood Services and Safety Committee 
COMMITTEE REPORT 

RE: 

Pursuant to Board Rule 4.20, as Chair of the Neighborhood Services and Safety Committee, I 
have deemed the following matter is of an urgent nature and request it be considered by the full 
Board on May 20, 2014, as a Committee Report: 

140317 Administrative Code - Irrevocable Employer Health Care Expenditure 
Requirement and Establishment of Health Care Access Assistance 
Program] 

Ordinance revising the Health Care Security Ordinance to require all health care -
expenditures to be made irrevocably; to establish a City public benefit program known. as 
the Health Care Access Assistance Program (HCAAP); to describe the public benefits 
available under each ofHCAAP's three component programs, Healthy San Francisco, 
Covered San Francisco, and Health Care Access Accounts; to set certain eligibility 
requirements for program participants; and to set an operative date of October 1, 2014. 

This matter will be heard in the Neighborhood Services and Safety Committee on May 15, 2014, 
at 10:00 Oi·m-

City Hall • 1 Dr_ Carlton B. Goodlett Place S g~m 244 • San Francisco, California 94102-4689 
(415) 554-5144 • Fax (415) 554-62~5 • TDD (415) 554-5227 • David.Campos@sfgov.org 

·- ,.._: 
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Introduction Form 
By a Member of the Board of Supervisors or the Mayor 

Time stamp 

I hereby submit the following item for introduction (select only one): or meeting date 

12:1 1. For reference to Committee. (An Ordinance, Resolution, Motion, or Charter Amendment) 

D 2. Request for next printed agenda Without Reference to Committee. 

D 3. Request for hearing on a subject matter at Committee or as Special Order at Board. 

D 4. Request for letter beginning "Supervisor inquires" 

D 5. City Attorney request. 
~-------~ 

D 6. Call File No. from Committee." 

D 7. Budget Analyst request (attach written motion). 

D 8. Substitute Legislation File No. 
~-----~ 

D 9. Reactivate File No. ~I_·----~ 
D 10. Question(s) submitted for Mayoral Appearance before the BOS on 

~------------~ 

Please check the appropriate boxes. The proposed legislation should be forwarded to the following: 

D Small Business Commission D Youth Commission D Ethics Commission 

D Planning Commission D Building Inspection Cmnmission 

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form. 

Sponsor(s): 

jcampos, Avalos, Kim, Mar 

Subject: 

Administrative Code - Irrevocable Employer Health Care Expenditure Requirement and Establishment of Health 
Care Access Assistance Program 

The text is listed below or attached: 

For Clerk's Use Only: 
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