File No. 140878 Committee Iltem No. 3
Board Item No. zeg

COMMITTEE/BOARD OF SUPERVISORS
AGENDA PACKET CONTENTS LIST

Committee: Land Use & Development - Date Nov. 17, 2014

Board of Supervisors Meeting | Date __/XT/Q// &

Cmte Board

Motion
Resolution
Ordinance
Legislative Digest
Budget and Legislative Analyst Report
Youth Commission Report
Introduction Form
Department/Agency Cover Letter and/or Report
MOU
Grant Information Form
Grant Budget
Subcontract Budget
Contract/Agreement
* Form 126 — Ethics Commission
Award Letter
Application
Public Correspondence

O
DDDDDDDDD&EDDEE [

O
-
L
Tl
A

(Use back side if additional space is needed)

Lo
COCC

. Completedby: A A Date
Completed by: ~ Date

d\

«

(314

559



-

-

g B W N A O © N OO g AW N s O

© 0o N O A W N

/AMENDED IN COMMITTE
' 111714 ,
FILE NO. 140878 ORDINANCE NO.

[Administrative, Police Codes - Criminal History Inquiries for Employment and Housing]

Ordinance amending the Administrative and Police Codes to narrow the definition of
Property Contracts that are subject to Iimitations on criminal history inquiries; allow
employers and City contractors to inquire about and consider infractions on driving
records for positions involving driving; allow employers and City contractors to inquire
about and consider a conviction that is more than seven years old for positions
involving the supérvision or care of minors, dependent adults or seniors; authorize the
City to bring a civil action against a housing provider that vjolates restrictions on
criminal history inquiries; and provide that the criminal history inquiry restrictions in

these Codes prevail over any existing conflicting City law.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in szngle-underlzne zz‘alzcs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in double—underhned Anal font.
Board amendment deletions are in
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The Administrative Code is hereby amended by revising Sections 12T.1,
12T.2, 12T.4, and 12T.8 of Chapter 12T to read as follows:
SEC. 12T.1. DEFINITIONS.

For the purposes of this Chapter, the following words and phrases shall mean and

’ include:

® % * %
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"Contract" shall mean an agreement for public works or improvements to be performed,
or for goods or services to be purchased or grants to be provided, at the expense of the City
or to be paid out of moneys deposited in the treasury or out of frust moneys under the control
or cdllected by the City;, and “Contract” does not include (1) Property Contracts, (2)
agreements entered into pursuant to settlement of legal proceedings, (3) contracts for urgent
litigation expenses as determined by the City Attorney, e# (4) contracts for a cﬁmulative |

amount of $5,000 or less per vendor in each fiscal yeaf; or (5) Excluded Contracts.

* Kk % K

"Property Contract”" shall mean a written agreement,_including a lease, permit, license or

easement, through which the City gives to a person or entity the right to exclusively forthe-execlusive

use or occupeney of real property owned or controlled by the City for a termperiod of more than

exceeding 29 days in any calendar year, but excluding the following (collectively, “Excluded

Contracts™): (1) an agreement with a public entity or public utility:-whether-by-singuar-or-eummlative
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reserveeby-the fee-owner—Property Contraetshallnot-inelude (2) a revocable at-will use-or
encroachment permit fé?%é—ﬂﬁ&ﬂfﬁ%&éhﬁ%&ﬁ-@ﬂ}%@peﬁy regardless of the ultimate
duration of such permit, exespttharP :- o ContractLshall-inclidesuch-permitsegrantedto-a
Wﬁﬁﬁ%%@ﬂﬁe—@féﬁf#epe#&feﬁhe—pw?e&eﬁf unless the permittee engages in a for-profit

activity on the City property; (3) regulatory permits. including street or public right of way

construction, excavation and use permits: (4)—"Properiy-Contractshall-also-not-include-street
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in-er-agreements governing the use of City
property which constitutes a public forum for activities that are primarily for the purpose of
espousing or advocating causes or ideas and that are generally recognized as protected by

the First Amendment to the U.S. ConStitution,—; or (5) agreements for activities which are

primarily recreational in nature, unless the user engages in a for-profit activity on the City properiy.

x ok % o

SEC. 12T.2. APPLICABILITY OF CHAPTER TO CONTRACTORS AND
SUBCONTRACTORS. | |

The requirements of this Chapter shall only apply to a Contractor's or Subcontractor's
6perations to the extent those operations are in furtherance of performing a Contract or-
Property Contract with the City. Accordingly, the protections of this Chapter apply only to
applicants and employees who would be or are performing work in furtherance of perfdrming ‘

a Contract or Property Contract with the City. Ifthere is a conflict between the requirements of this

Chapter and any City law, rule or regulation existing as of the effective date of Ordinance No.

amending this Chapter. the requirements of this Chapter shall prevail.
SEC. 12T .4. PROCEDURES FOR CONTRACTOR AND SUBCONTRACTOR USE
OF CRIMINAL HISTORY INFORMATION IN EMPLOYMENT DECISIONS.

(a) Regardfng applicants or potential applicants for employment, or employees, a
Contractor or Subcontractor shall not, at any time or by any means, inquire about, require
disclosure of, or if such information is received base an Adverse Action in whole or in part on:

(1) An Arrest not leading to a Conviction, excepting under circumstances
identified in this Section an Unresolved Arrest,
(2) Participation in or completion of a diversion or a deferralvof judgment

program,
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(3) A Conviction that has been judicially dismissed, expunged, voided,

‘invalidated, or otherwise rendered inoperative, by way of example but not limitation, under

California Penal Code sections 1203.4, 1203.4a, or 1203.41;

(4) A Conviction or any other determination or adjudication in the juvenile
justice system, or information regarding a matter considered in or processed through the
juvenile justice system; or
- (5) A Conviction that is more than seven years old, the date of Conviction being
the date of sentencing; or

(8) Information pertaining to an offe'nse other than a felony or misdemeanor,

such as an infraction,_except that a Contractor or Subcontractor may inguire about, require

disclosure of. base an Adverse Action on,_or otherwise consider an infraction or infractions contained

in an applicant or employee’s driving record if driving is more than a de minimis element of the

employment in question. Any such inguiry about, disclosure requirement for, or consideration of

driving‘record infrgctions shall be subject to the requirements in subsections (b) tgroug'h (i) of
this Section 12T 4. : |

Accordingly, the matters identified in this subsection (a) may not be considered in any

manner by the Contractor or Subcontractor.

(b) A Contractor or Subcontractor shall not require applicants or potential applicants
for emp]oyment 704r employees to disclose on-any employment application the fact or details of
any. Conviction History, ény Unresolved Arrest, or any matter identified in subsections _(a)(1)-
(6). Nor shall the Contractor or Subcontractor inquire on any employment application about
the fact or details of any Conviction History, any Unreéolved Arrest, or any matter identified in

subsections (a)(1)-(6). 4 Contractor or Subcontractor may ask on an employment application for an

applicant, potential applicant or emplovee’s written consent for a Background Check so long as the

application includes a clear and conspicuous statement that the Contractor or Subcontractor will not

Supervisors Kim, Cohen .
BOARD OF SUPERVISORS ) 563 ‘ Page 4




—

©C O ~N O oA W N

itself conduct or obtain from a third party the Background Check until either affer the first live

interview with the person or after a conditional offer of employment in accordance with subsection (c)

of this ngcz‘z‘on 12T 4.

(c) A Contractor or Subcontractor shall not require applicants or potential applicants for
employmént, or employees, to disclose, and shall not inquire into_or discuss, their Conviction
History or an Unresolved Arrest until either after the first live interview with the person (via
telephone, videoconferencing, use of other technolpgy, or in pers.on)’or, at the discretion of

the Contractor or Subcontractor, after a conditional offer of employment._4 Contractor or

Subcontractor may not itself conduct or obtain from a third party a Backeround Check until either afier

the first live interview with the person or afier a conditional offer of employment.

(d) Priqr to any Conviction History inquiry, the Contractor or Subcontractor shall
provide a copy of the notice described in Section 12T.5(b) to the épplicant or employee.

(e) Priorto obtaining a copy of a Background Check Report, the Contractor or
Subcontractor shall comply with all state and federal requfrements including but nof limited to

California Investigative Consumer Reporting Agencies Aét (ICRAA), California Civil Code

sections 1786 et seq., and the Federal Consumer Reporti‘ng Act (FCRA), 15 United States

Code sections 1681 et seq., fo provide notice to the applicant of employee that such a report
is beihg sought. |
() In making an employment decision based on an applicant's or employee's

Convicﬁon History, a Contractor or Subcontractor shall conduct an individualized assessment,
considering only Directly—Related Convictions, the time that has elapsed since the Conviction
or Unresolved Arrest, and any evidence of inaccuracy or Evidence of Rehabilitaﬁoh or Other
Mitigating Factors. |

- (g) If a Contractor or ,Su.b.contractor intends to base an Adverse Action on an item or

items in the applicant or employee's Conviction History, prior to taking any Adverse Action the
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Contractor or Subcontractor shall provide the applicant or employee with a copy of the
Background Check Report, and shall notify the applicant or employee of the prospective .
Adverse Actlon and the item or items forming the basis for the prospective Adverse Action.-

(h) If, within seven days of the date that the notice described in subsection (g) is
provided by the Contractor or Subcontractor to the applicant or employee, the applicant or
employee gives the Contractor or Subcontractor no‘gice, orally or in writing, of evidence of the
inaccuracy of the item or items of Conviction History or any Evidence of Rehabilitation or
Other Miti'gafing Factors, the Contractor or Subcontractor shall delay any Adverse Action for a
reasonable period after receipt of the information and during that time shall reconsider the
prospective Adverse Action in light of the information.

(i) Upon taking any final Adverse Action based upon the Conviction History of an
applicant or erﬁployee, a Contractor or Subcontractor shall notify the applicant or employee of
the final Adverse Action.

(i) A Contractor or Subcontractor shall not engage in any communication produce-ox

disseminate-amy-selicitation-or-advertisement that is intended and reasonably likely to reach

persons who are reasonably likely to seek employment to be performed under a Contract or

Property Contract and that expresses, directly or indirectly, that any person with an Arrest or

Conviction will not be considered for employment or may not apply for employment. _For

purposes of this subsection (i), engaging in a communication includes but is not limited to making a

verbal statement or producing or disseminating any solicitation. advertisement. or signage.

| (%) Nothing in this Sec’uon 12T.4 shall be construed to prohlblt a Contractor or
Subcontractor from observmg the condltions ofa semorlty system or an employee benef t
plan, p_r'ovided such systems or plans are not a subterfuge fo evade the purposes or
requirements of this Chapter. '

SEC. 12T.8. NONAPPLICABILITY, EXCEPTIONS, AND WAIVERS.

Supervisors Kim, Cohen ‘
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" (e) Thé waiver authority granted to Contracting .Ofﬁcers in this Section 12T.8 shall be

subject to the requirement that: |

(1)' All proposed waivers must be éubmitte_d for approval to the Director of OCA.
All proposed waivers must set forth the reasons the Contracting'Ofﬁcer is requesting the
wéi\}er, what steps were taken to find any entity that complies with this Chapter, ahd why the
waiver does not defeat the intent of this Qhapter, which is to prohibit the City from entering
into Contracts and Property Contracts with persons that do not comply.with the requirements.
of this Chapter to follow certain procedures when inquiring about and _using criminal history
information in employment decisions. _ |

(2) The Director of OCA shall take action approving or denying a proposed waiver

within 30 days of receiving a notification of the proposed waiver from a contracting officer. If

after 30 days the Director of OCA has taken no action on the proposed waiver, the waiver

shall be deemed approved,;-and
(3). The Director of OCA or Contracting Officer shall repbrt to the OLSE whenever
such a waiver is Qranted within five days of granting the waiver,-axrd
(/) Forany Contraét or Propeﬁy Contract subjéct to approval by the Board of
Supervisors, the approving resolution shall state whether any waiver or exception under this

Section 12T.8 has been or is proposed to be granted for that contract;-asd

* % % %
~

(i) The Contracting Officer may waive the restriction in subsection (a)(5) of Section 12T.4 and

any limitations imposed in' this Chapter based on subsection (a)(5) as to any Contract or Property

Contract. including any erant, where the Contracting Officer certifies in writing that. in the

performarice of the agreement. the Contractor or grantee (1) is providing services to or has supervisory

or discivlinary authority over @ minor, (2) is providing services to or has supervisory authority over a
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“dependent adult,” as that phrase is defined in California Welfare and Institutions Code Section

15610.23 or any successor state law, or (3) is providing support services or care to or has supervisory

authority over a person 65 years or older. The Contracting Officer shall report annually in writing to

the Director of OCA all waivers that he or she grants pursuant to this subsection ().

Section 2. The Police Code is hereby amended by revising Sections 4903, 4904,
4906, and 4911 of Article 49, and adding Section 4920 to Article 49, to read as follows:

SEC: 4903. DEFINITIONS.

For the purposes of this Article, the following words and phrases shall mean and
include: | '

% ko

"Employment" shall mean any occupation, vocation, job, or work, including but not
limited to temporary or seasonal work, part-time work, contracted work, contingent work, work
on commission, and work through the services of a temporary or other employment agency,
or any form of vocational or educatiohal training with or without pay. The physical location of

the employment or prospective employment of an individual as to whom Section 4904 applies

must be af least eight (8) hours per week in-whole-or-in-substanticl-port: Within the City.

* % ® %

SEC. 4904. -_PROCEDURES FOR USE OF CRlMlNAL HISTORY INFORMATION IN
EMPLOYMENT DECISIONS.

- (a) Regarding applicants or potential applicants for employment, dr employees, an
Employer shall not, at any time or by any means, inquire about, require disclosure of or if such
information is received base an Adverse Action in whole or in part on:

(1) An Arrest not léading to a Conviction, excepting under circumstances

identified in this Section an Unresolved Arrest;

Supervisors Kim, Cohen :
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(2) Participation in or completion of a diversion or a deferral of judgment
program;

(3) A Conviction that has bee‘n judicially dismissed, expunged, voided,
invalidated, or otherwise rendered inoperative, by way of example but not limitation, under
California Penal Code sections 1203.4, 1203.4a, or 1203.41; |

(4) A Conviction or any other determination or adjudication in the juvenile justice
syétem, or information regarding a matter considered in or processed through the juvenfle
justice system; | .

(5) A Conviction that is more than seven years old, the date of Conviction being

the date of sentencing, except that this restriction and any limitations imposed in this Article based

on the limitation in this subsection ja) (5) shall not apply where the applicant or employee is or will be

(A) providing services to or have supervisory or disciplinary authority over a minor, (B) providing

services to or have supervisory or disciplinary authority over a “dependent adult.” as that phrase is

defined in California Welfare and Insﬁtutz’ons Code Section 15610.23 or any successor state law, or (C)

providing support services or care to or has supervisory az;z‘horz'tv over q person 63 years or older; or

(6) Information pertaining to an offense other than a felony or misdemeanor,

such as an infraction,_except that an Employver may inguire about, require disclosure of, base an

Adverse Action on, or otherwise consider an infraction or infractions contained in an applicant or

emplovee’s driving record if driving is more than a de minimis element of the employment in question.

Anv such inquiry about, disclosure requirement for, or consideration of driving record

infractions shall be subject to the requirements in subsections (b) through (j) of this Section
4904. ' ‘

Accordingly, the matters identified in this subsection (a) may not be considered in any

manner by the Employer.

Supervisors Kim, Cohen
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(b) The Employer shall not require applicants or potential applicants for employment or
employees to disclose on any employment application the fact or details of any Conviction
History, any Unresolved Arrest, or any matter identified in subsections (a)(1)-(8). Nor shall the

Employer inquire on any employment application about the fact or details of any Conviction

History, any Unresolved Arrest, or any matter identified in subsections (a)(1)-(6). 4»n Employer

may ask on an employment application for an applicant, potential applicant or employee’s written

consent for a Backeround Check so long as the application includes a clear and conspicuous statement

that the Employer will nbt itself conduct or obtain ﬁo;ﬁ a third party the Backeround Check until either

after the first live interview with the person or after a conditional offer of employment in accordance

with subsection (c) of this Section 4904.

(c) The Employer shall not require ap'plicants or potential applicants for employment,
or employees; to disclose, and shalli not inquire into or discuss, their Conviction History-or an
Unresolved Arrest until either after the first live interview with the person (via telephone,
videoconferencing, use of other technology, or in person) or, at the Employer's discretion,

after a conditional offer of employment. The Employer may not itself conduct or obtain from a third

party a Background Check until either after the first live interview with the person or afier a

conditional offer of employment.
| (d) Prior to any Conviction History inquiry, the Employer shall provide a copy of the
notice described in Section 4905(b) to the applicant or employes. .l

(e) Prior to obtaining a copy of a Background Check Report, the Employer shall
cqmply with all state and federal requirements including but not limited to those in the
California Investigative Consumer Reporting Agenciés Act (ICRAA), California Civil Code
sections 1786 et seq., and the Federal Consumer Reporting Act (FCRA), 15 United States

Code sections 1681 et seq., to pfovide notice to the applicant or employee that such a report

is being sought.

Supervisors Kim, Cohen
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() In making an employment decision based on an applicant's or employee's
Conviction History, an Employer éhall conduct an ind.ividualized assessment, considering only
Directly-Related Convictions, the time that has elapsed since the Conviction or Unresolved
Arrest, and any evidence of inaccuracy or Evidence of Rehabilitation or Other Mitigating
Factors. |

| (9) Ifan Employér intends to base an Adverse Action on an item or items in the
applicant or employee's Conviction History, vprior to taking any Adverse Action the Employer
shall proévide the applicant or employée With a copy.of the Background Check Report, if any,
and shall notify the applicant or employee of the prospective Adverse Action and the items
forming the basis for the prospective Adverse Action.

(h) If, within seven days of the date that the notice described in subsection (g) is
provided by the Employer to/the applicant or employee, the applicant or employee ines the

Employer notice, orally or in writing, of evidence of the inaccuracy of the item or items of

Conviction History or any Evidence of Rehabilitatidn or Other Mitigating Factors, the Employer

~shall delay any Adverse Action for a reasonable period after receipt of the information and

during that time shall réconsider the prospective Adverse Action in light of the information.

(i) Upon taking any final Adverse Action baééd upon the Conviction History of an
applicant or employee, an Employer shall notify the applicant or emp'l’oyee of the final Adverse
Action. |

(i) It shall be unlawful for any Employer to engage in any communication preduce-or

d}ﬂéﬁﬁﬂﬂ%—%@%ﬁ&%&dﬁ*ﬁ‘ﬁ&%ﬁ that is intended and .reas'onably likely to reach

_persons who are reasonably likely to seek employment in the City, and that expresses,

directly or indirectly, that any person with an Arrest or Conviction will not be considered for

1| employment or may not apply for employment. For purposes of this subsection (j), engaging in a

Supervisors Kim, Cohen .
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communication includes but is not limited to making a verbal statement or producing or disseminating

any solicitation, advertisement, or signage.
(k) Nothing in this Section 4904 shall be construed to prohibit an Employer from

| observing the conditions of a séniority system or an employee benéﬁt plan, provided such

systems or plans are not a subterfuge to evade the purposes or requirements of this Article.
SEC. 4906. PROCEDURES FOR USE OF CRIMINAL HISTORY INFORMATION IN
HOUSING DECISIONS. |
* % ok %
G) It shall be unlawful for any Housing Provider to engagé in any communication prediee

or-disseminate-any-advertisement related to Affordable Housing that expresses, directly or

indirectly, that any person with an arrest or conviction record will not be considered for the

rental or lease of real property or may not apply for the rental or lease of real property, except

as required by local, state, or federal law. For purposes of this subsection (j). engaging ina

communication includes but is not limited fo making a verbal statement or prodicing or disseminating

any solicitation, advertisement, or signage.

* % % %

SEC. 4911. IMPLEMENTATION AND ENFORCEMENT OF HOUSING PROVISIONS.
(a) Administrative Enforcement.

- (1) With regard to the housing provisions of this Aﬁicle, the HRC, in
consultation with the Mayor's Office of Housing and Community Development, is authorized to
take ‘appropriate steps to enforce this Article and coofdinate enforbement, including thé
investigation of any possible violations of this Article. The HRC shall not find a violaltion based
on a Housing Provider's decision that an applicant's Conviqﬁon History'is Directly Relatéd, but
otherwise may find a violation of this Article, including if the Housing Prévider failed to conduct

the individualized assessment as required under Section 4906(f).

Supervisors Kim, Cohen
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(2) Where the Director of HRC determines that a violation has occurred, he or
she may issue a deterrﬁination and order any appropriate relief; provided, however, that for a
first violation, or for any violation during the first twelve months following the operative date of A
this Article, the Director must issug warnings and notices to cbrrect, and offer the Housing
Provider technical assistance on How to comply with the requirements of this Article. For a
second violation, the Director may .impoée an administrative penalty of no more than $50.00
that the Housing Provider must pay for each applicant as to whom the violation occurred or
continued. Thereafter, for subsequeht violations, the penalty may increase to no more than
$100, payable to the City for each applicant whose rights weré,‘ or continue to be, violated.
Such funds shall be allocated to the HRC and used to offset the costs of implementing and
enforcing this Article.

(3) I multiple applicants are impacted by the same procedural violation at the
same time (e.g. all app!icants for a certain housing unit are asked for their Conviction History
on the initial applicétion), the violation shall be treated as a single violation rather than multiple
violations. |

(4) An applicant or other person may report to the HRC any suspected violation
of this Article within 60 days of the date the suspected violation occurred. The HRC shall
encourage reporting pursuant to this subsection by keeping confidential, to the makimum
extent permitted by applicable laws, the name and other identifying information, of the
employee, applicant or person reporting the violation; provided, however, that with the
authorization of such person, the HRC may disclose his or her name and identifying
information as necessary to enforce this Article or for other appropriate purposes.

(5) The Director of the HRC, in consultation with the Mayor's Office of Housing
and Community Development, shall establish rules governing the administrative process for

determining and appealing violations of this Article. The Rules shall include procedures for:

_il Supervisors Kim, Cohen
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(A) providing the Housing Provider with notice that it may have violated .
this Article;

(B) providing the Housing Provider with a right to respond to the notice;

(C) providing the Housing Provider with notice of the Director's
determination of a'violation;

(D) providing the Housing Provider with an opportunity to appeal the
Director's determination to the HRC.

(86) If there is no appeal of the Director's determination of a violation, that:

determination shall constitute a failure to exhaust administrative remedies, which shall serve

Il as a complete defense to any petition or claim broughi by the Housing Provider against the

City regarding the Director's determination of a violation.

(7) If there is an appeal of the Director's determination of a violation, the City
Controller or his or her designee shall appoint a person, other than a member of the
Commission, to serve as a hearing officer. The hearing before the hearing officer shall be
conducted in a manner that satisfies the requirements of due process. In any such hearing,
the Director's determination of a violation shall be considered prima facie evidence of a
violation, and the Housing Provider shall have the burden of proving, by a preponderance of .
the evidence, that the Director's determination of a violation is incorrect. '

(8) .lf the hearing officer finds that the Housing Provider has engaged in
conduct in-violation of this Article, the hearing officer shall issue an order requiring the
Housing Prov.ider to cease and desist from the practice and to offer the housing
accommodation to the applicant or applicants under the terms for which the unit was offered
to the public. The Housing Provider shall not be required to offer the housing accommodation

if the unit has already been rented or leased td a tenant, but the Housing Provider shall be

required to offer a comparable unit, if available, to the applicant or applicants.

Supervisors Kim, Cohen
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(9) The decision of the hearing officer shall be final unless the Commission

|l vacates his or her decision on appeal.

(10) Either party may file an appeal of the hearing officer's decision with the
Commission. Such an appeal to the Commission from the determination of the hearing officer
must be made within 15 days of the mailing of the decision and findings of fact. The appeal
shall be in writing and must state the grounds for appellant's claim that there was either error
or abuse of discretion on the part of the héaring officer. Each appeal shall be accompanied by
a $15 filing fee; provided, however, the fee sh'all be waived for an individual who files an
affidavit under penalty of perjury stating that he or she is an indigent person who does not
have and cannot pbtain the money to pay the filing fee without using money needed for the
necessities of life. The filing of an appeal will not stay the effect of the hearing officer's
decision. |

(11) Upon receipt of an appeal, the entire administrative record of the matter,

| including the appeal, shall be filed with the Commission.

- (12) The Commission may in its discretion determine to hear an appeal. In
deciding whether to hear.an appeal, the Commission shall consider, among other things,
fairness to the parties, hardship to either party and promotion of tr_)e policies and purposes of
this Article. In determining whether to hear an appeal the Commission may aiso review
material from the administrative record of the matter as it deems necessary. A vote of the
majdrity of the Commission shall be required for an appeal to be heard.

(13) Inthose cases where the Commission is able to determine on the basis of
the documents before it that the hearing officer has erred, the Commission may without
determining whether to hear the appeal remand the case for further hearing in accordance
with its instructions‘without condﬁcting an appeal hearing.]Both pérﬁes shall be notified as to

the time of the re-hearing, which shall be conducted within 30 days of the remand by the
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Commission. In those cases where the Commission is able to determine on the basis of the
documents before it that the hearing officer's findings contain numerical or clerical
inaccuracies, or require clarification, the Commission may continue the hearing for purposes
of referring the case back to said heéring officer in order to correct the findings.

(14) Appeals accepted by the Commission shall be heard within 45 days of the
filing of an appeal. Within 30days of the filing of an appeal, both parties shall be notified in
writing as to whether the appeal hés been accepted. If the appeal has been accepted, the
notice sﬁall state the time of the hearing and the nature of the hearing. Such notice must be
mailed at least 10 days prior to the hearing. L

(15). At the appeal hearing, the parties shall have an opportunity to present oral
and written argument in support of their 'positions. The Commission may in its discretion allow
the parties to present additional evidence that was not considered by the heariné officer. After
such hearing and after any further investigation which the Commission may deem necessary,
the Commission may, upon hearing the appeal, affirm, reverse or 'modify the hearing officer's

decisien or may remand the case for further hearing in accordance with its findings. The

Commission's decision must be rendered within 45 days of the completion of the hearing and

.th'e parties must be notified of such decision.

(1 6) In accordance with the above subsection, the Commission shall give the
parties written notice of the decision. The notice shall state that the decision is final.

(b) Civil Enforcement. The City may bring a civil action in a court of competent jurisdiction

against the Housing Provider or other person violating this Article, and, upon prevailing, shall be

entz‘tled to such legal or equitable relief as may be appropriate to remedy the violation including, but

not limited to: monetary damages; Femstaéement;—baelepaﬁ—the—pas%em—ef—beneﬁts—er—pay
Qﬂ-la-wfu#ly—wi%hheid%the payment of an additional sum as liquidated damages in the amount of $50.00

fo each empleyee; applicant or other person whose rights under this Article were violated for each
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day such violation continued or was permitted to continue; appropriate injunctive relief; and, further

shall be awarded reasonable attorney's fees and costs. '

(c) Interest. In any adminisirative or civil action brought under this Article, the HRC or court,

as the case may be, shall award interest on all amounts due and unpaid at the rate of interest specified

in subdivision (b) of Section 3289 of the California Civz'l Code.

(d) Remedies Cumulative. The remedies, penalties, and procedures provided under this Article

are cumulative.

(e) Limitation on Actions. Civil Actions to enforce the employment provisions of this Article

must be filed within one year afier the date of the violation. This limitations period shall not commence

until the date the violation was discovered or could reasonably have been discovered,

& (f) Tracking of Complaints. HRC shall maintain a record of the number and types of

complaints it receives alleging violations of this Article, and the resolution of those complaints. *
This information shall be compiled on an énnual calendar year basis and reported to the
Board of Supervisors by January 31 of each year.

R

SEC. 4920. CONFLfCT WITH OTHER CITY LAWS.

Ifthere is a conflict between the requirements of this Article and any City law, rule or

regulation existing as of the effective date of Ordinance No.

amending this Article, the

requirements of this Article shall prevail.

- Section 3. Effective Date. This ordinance shall become effective 30 days after |
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the -
ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor's veto of the ordinance.

Supervisors Kim, Cohen )
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Section 4. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, ph'rases, paragraphs, subsections, seEtions articles,
numbers, punctuation marks, charts diagrams, or any other constituent parts of the Municipal
Code that are expllc1tly shown in thls ordinance as addltlons dele’nons Board amendment
addxtlons and Board amendment deletions in accordance wnth the “Note” that appears under .

the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By: ﬂ"*/aﬁz’d‘b/

FRANESESCA GESSNER
Deputy City Attorney

n:\legana\as2014\1500006\00970184.doc
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SUBSTITUTED
09/02/2014
FILE NO. 140878

LEGISLATIVE DIGEST

[Adminis{rative, Police Codes - Criminal Hiétory Inquiries for Employment and Housing]

Ordinance amending the Administrative and Police Codes to narrow the definition of
Property Contracts that are subject to limitations on criminal history inquiries; allow
employers and City contractors to inquire about and consider infractions on driving
records for positions involving driving; allow employers and City contractors to inquire
about and consider a conviction that is more than seven years old for positions
involving the supervision or care of minors, dependent adults, or seniors; authorize the
City to bring a civil action against a housing provider that violates restrictions on
criminal history inquiries; and provide that the criminal history inquiry restrictions in
these Codes prevail over any existing conflicting City law.

Existing Law

Article 49 of the Police Code restricts employers and affordable housing providers’
consideration of criminal history information in making employment and housing-related
decisions. Chapter 12T of the Administrative Code places similar restrictions on City
contractors and lessees in making employment decisions.

Amendments to Current Law

The proposed ordinance would amend the Police Code and Administrative Code as follows:

e Narrow the definition of “Property Contracts” that are subject to limitations on criminal
history inquiries to remove leases under which the City is the lessee or tenant, and -
exempt leases with public entities.

- o Allow employers and City contractors to consider infractions on dnvmg records when
hiring for driving-related positions.

o Clarify that employers and City contractors may ask for consent to conduct a
background check on a job application only if the application form includes a clearand -
conspicuous statement that the background check will not be conducted until either
after the first live interview or after a conditional offer of employment.

e Allow Department Heads to waive the prohibition on considering convictions more than
seven years old for City contractors or grantees who provide services to or supervise
minors, dependent adults, or seniors.

e Allow employers to consider convictions more than seven years old when hiring for
positions involving the supervision or care of minors, dependent adults, or seniors.

Supervisors Kim, Cohen 578 )
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SUBSTITUTED

09/02/2014
FILE NO. 140878

"« Amend the definition of “employment” that is subject to the requifements of the
ordinance to clarify that such employment must be at least elght hours per week within
the City.

» Authorize the City to file a civil action against a housmg provider that violates.the Police
Code’s restrictions on criminal history inquiries.

» Provide that the provisions of the ordinance prevail over any existing confllctlng City
law. '

Background Information

Article 49 of the Police Code and Chapter 12T of the Administrative Code, together referred to
as the “Fair Chance Ordinance,” was adopted in February 2014 by Ordinance No. 17-14 and
became operative on August 13, 2014. The proposed amendments would clarify certain
restrictions in the Ordinance and provide narrow exceptions to allow employers and City
contractors to consider infractions for driving-related job posiﬁons and convictions older than

seven years for posmons involving the supervision or care of minors, dependent adults, and
seniors.

n:\legana\as2014\1500006\00950531.doc
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WELFARE AND INSTITUTIONS CODE - WIC , ' . @

DIVISION 9. PUBLIC SOCIAL SERVICES [10000 - 18996] ( Division 9 added by Stats.
1965, Ch. 1784.)

PART 3. AID AND MEDICAL ASSISTANCE [11000 - 15766] (Part 3 added by Stats.
1965, Ch. 1784.)

CHAPTER 11. Elder Abuse and Dependent Adult Civil Protection Act [15600 -
15675] ( Headzng of Chapter 11 amended by Stats. 1991, Ch. 774, Sec. 1.)

' ARTICLE 2. Definitions [15610 - 15610.70] (Article 2 repealed and added by Stats 1994, Ch. 594, Sec
3.)

(a) “Dependent adult” means any person between 'the ages of 18 and 64 years who resides in
1561023, this state and who has physical or mental limitations that restrict his or her ability to carry out
normal activities or to protect his or her rights, including, but not limited to, persons who have

physical or developmental disabilities, or whose phys1ca1 or mental abilities have diminished
because of age.

(b) “Dependent adult” includes any person between the ages of 18 and 64 years who is admitted as an
inpatient to a 24-hour health facility, as defined in Sections 1250, 1250.2, and 1250.3 of the Health
and Safety Code.

(Amended by Stats. 2002, Ch. 54, Sec. 4. Effective January 1, 2003.)
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PENAL CODE - PEN - .

PART 2. OF CRIMINAL PROCEDURE [681 - 1620] ( Part 2 enacted 1872. )
TITLE 8. OF JUDGMENT AND EXECUTION [1191 - 1233.8] ( Title 8 enacted 1872. )

CHAPTER 1. The Judgment [1191 - 1210.5] ( Chapter 1 enacted 1872. )

. (a) (1) In any case in which a defendant has fulfilled the conditions of probation for the entire
12034, penod of probation, or has been discharged prior to the termination of the period of probatmn,

or in any other case in which a court, in its discretion and the interests of justice, determines that

a defendant should be granted the relief available under this section, the defendant shall, at any
time after the termination of the period of probation, if he or she is not then serving a sentence for any
offense, on probation for any offense, or charged with the commission of any offense, be permitted by
the court to withdraw his or her plea of guilty or plea of nolo contendere and enter a plea of not guilty;
or, if he or she has been convicted after a plea of not guilty, the court shall set aside the verdict of
guilty; and, in either case, the court shall thereupon dismiss the accusations or information against the
defendant and except as noted below, he or she shall thereafter be released from all penalties and
disabilities resulting from the offense of which he or she has been convicted, except as provided in
Section 13555 of the Vehicle Code. The probationer shall be informed, in his or her probation papers,
of this right and privilege and his or her right, if any, to petition for a certificate of rehabilitation and
pardon. The probationer may make the application and change of plea in person or by attorney, or by
the probation officer authorized in writing. However, in any subsequent prosecution of the defendant
for any other offense, the prior conviction may be pleaded and proved and shall have the same effect
as if probation had not been granted or the accusation or information dismissed. The order shall state,
and the probationer shall be informed, that the order does not relieve him or her of the obligation to
disclose the conviction in response to any direct question contained in any questionnaire or
application for public office, for licensure by any state or local agency, or for contracting w1th the
California State Lottery Commission.

(2) Dismissal of an accusation or information pursuant to this section does not permit a person to own,
possess, or have in his or her custody or control any firearm or prevent his or her conviction under
Chapter 2 (commencing with Section 29800) of Division 9 of Title 4 of Part 6.

(3) Dismissal of an accusation or information underlying a conviction pursiant to this section does
not permit a person prohibited from holding public office as a result of that conviction to hold public
office.

- (4) This subdivision shall apply to all applications for relief under this section which are ﬁled on or
~ after November 23, 1970.

(b) Subdivision (a) of this section does not apply to any misdemeanor that is within the provisions of
Section 42002.1 of the Vehicle Code, to any violation of subdivision (c) of Section 286, Section 288,
subdivision (¢) of Section 288a, Section 288.5, subdivision (j) of Section 289, Section 311.1, 311.2,
311.3, or 311.11, or any felony conviction pursuant to subdivision (d) of Section 261.5, or to any
infraction.

© (1) Except as provided in paragraph (2), subdivision (a) does not apply to a person who receives a
notice to appear or is otherwise charged with a violation of an offense described in subd1v151ons (@) to
(e), inclusive, of Section 12810 of the Vehicle Code.
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(2) If a defendant who was convicted of a violation listed in paragraph (1) petitions the court, the
court in its discretion and in the interests of justice, may order the relief provided pursuant to
subdivision (a) to that defendant.

(d) A person who petitions for a change of plea or setting aside of a verdict under this section may be

" required to reimburse the court for the actual costs of services rendered, whether or not the petition is
granted and the records are sealed or expunged, at a rate to be determined by the court not to exceed

" one hundred fifty dollars ($150), and to reimburse the county for the actual costs of services rendered,
whether or not the petition is granted and the records are sealed or expunged, at a rate to be
determined by the county board of supervisors not to exceed one hundred fifty dollars ($150), and to
reimburse any city for the actual costs of services rendered, whether or not the petition is granted and
the records are sealed or expunged, at a rate to be determined by the city council not to exceed one
hundred fifty dollars ($150). Ability to make this reimbursement shall be determined by the court
using the standards set forth in paragraph (2) of subdivision (g) of Section 987.8 and shall not be a
prerequisite to a person’s eligibility under this section. The court may order reimbursement in any
cdse in which the petitioner appears to have the ability to pay, without undue hardship, all or any
portion of the costs for services established pursuant to this subdivision.

(e) (1) Relief shall not be granted under this section unless the prosecuting attorney has been given 15
days’ notice of the petition for relief. The probation officer shall notify the prosecuting attorney when
a petition is filed, pursuant to this section.

(2) It shall be presumed that the prosecuting attorney has received notice if proof of service is filed
with the court. .

-(f) If, after receiving notice pursuant to subdivision (e), the prosecuting attorney fails to appear and
object toa petition for dismissal, the prosecuting attorney may not move to $et aside or otherwise
appeal the grant of that petition.

(g) Notwithstanding the above provisions or any other provision of law, the Governor shall have the
right to pardon a person convicted of a violation of subdivision (c) of Section 286, Section 288,
subdivision (c) of Section 288a, Section 288.5, or subd1v151on (§) of Section 289, if there are

. extraordinary circumstances.

(Amended by Stats. 2013, Ch. 143, Sec. 2. Effective January 1, 2014,)
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1203.4.

(a) (1) In any case in which a defendant has fulfilled the conditions of probation for
the entire period of probation, or has been discharged prior to the termination of
the period of probation, or in any other case in which a court, in its discretion and
the interests of justice, determines that a defendant should be granted the relief
available under this section, the defendant shall, at any time after the termination
of the period of probation, if he or she is not then serving a sentence for any
offense, on probation for any offense, or charged with the commission of any
offense, be permitted by the court to withdraw his or her plea of guilty or plea of
nolo contendere and enter a plea of not guilty; or, if he or she has been convicted
after a plea of not guilty, the court shall set aside the verdict of guilty; and, in-
either case, the court shall thereupon dismiss the accusations or information
against the defendant and except as noted below, he or she shall thereafter be
released from all penalties and disabilities resulting from the offense of which he or
she has been convicted, except as provided in Section 13555 of the Vehicle Code.
The probationer shall be informed, in his or her probation papers, of this right and
privilege.and his or her right, if any, to petition for a certificate of rehabilitation and
pardon. The probationer may make the application and change of plea in person or
by attorney, or by the probation officer authorized in writing. However, in any
‘subsequent prosecution of the defendant for any other offense, the prior conviction
may be pleaded and proved and shall have the same effect as if probation had not
been granted or the accusation or information dismissed. The order shall state, and
- the probationer shalil be informed, that the order does not relieve him or her .of the
obligation to disclose the conviction in response to any direct question contained in
any questionnaire or application for public office, for licensure by any state or local
agency, or for contracting with the California State Lottery Commission.

(2) Dismissal of an accusation or information pursuant to this section does not
permit a person to own, possess, or have in his or her custody or control any
firearm or prevent-his or her conviction under Chapter 2 (commencing with Section
29800) of Division 9 of Title 4 of Part 6.

(3) Dismissal of an accusation or information underlylng a conv1ct|on pursuant to
this section does not permit a person prohibited from holding public office as a
result of that conviction to hold public office.

(4) This subdivision shall apply to all applications for relief under this section Wthh
are filed on .or after November 23, 1970.

(b) Subdivision (a) of this section doe‘s not .apply to any misdemeanor that is within
the provisions of Section 42002.1 of the Vehicle Code, to any violation of
subdivision (c) of Section 286, Section 288, subdivision (c) of Section 288a, Section
288.5, subdivision (j) of Section 289, Section 311.1, 311.2, 311.3, or 311.11, or
any felony conviction pursuant to subdivision (d) of Section 261.5, or to any
infraction. _

(c) (1) Except as provided in paragraph (2), subdivision (a) does not apply to a
person who receives a notice to appear or is otherwise charged with a violation of
an offense described in subdivisions (a) to (e), inclusive, of Section 12810 of the
Vehicle Code.
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(2) If a defendant who was convicted of a violation listed in paragraph (1) petitions
the court, the court in its discretion and in the interests of justice, may order the
relief provided pursuant to subdivision (a) to that defendant.

(d) A person who petitions for a change of plea or setting aside of a verdict under
this section may be required to reimburse the court for the actual costs of services *
rendered, whether or not the petition is granted and the records are sealed or
expunged, at a rate to be determined by the court not to exceed one hundred fifty
dollars ($150), and to reimburse the county for the actual costs of services
rendered, whether or not the petition is granted and the records are sealed or
expunged, at a rate to be determined by the county board of supervisors not to
exceed. one hundred fifty dollars ($150), and to reimburse any city for the actual
costs of services rendered, whether or not the petition is granted and the records
are sealed or expunged, at a rate to be determined by the city council not to
exceed one hundred fifty dollars ($150). Ability to make this reimbursement shall
be determined by the court using the standards set forth in paragraph (2) of
subdivision (g) of Section 987.8 and shall not be a prerequisite to a person’s
eligibility under this section. The court may order reimbursement in any case in
which the petitioner appears to have the ability to pay, without undue hardship, all
or any portion of the costs for services established pursuant to this subdivision.

(e) (1) Relief shall not be granted under this section unless the prosecuting
attorney has been given 15 days’ notice of the petition for relief. The probation - .
officer shall notify the prosecuting attorney when a petition is filed, pursuant to this
section.

(2) It shall be presumed that the prosecuting attorney has recewed notice if proof
of service is filed with the court.

(f) If, after receiving notice pursuant to subdivision (e), the prosecuting attorney
fails to appear and object to a petition for dismissal, the prosecuting attorney may
not move to set aside or otherwise appeal the grant of that. petition.

(g) Notwithstanding the above provisions or any other provision of law, the
Governor shall have the right to pardon a person convicted of a violation of
subdivision (c) of Section 286, Section 288, subdivision (c) of Section 288a, Section
288.5, or subdivision (j) of Section 289, if there are extraordinary cn‘cumstances
(Amended by Stats. 2013, Ch. 143, Sec. 2. Effective January 1, 2014.)

-1203.4a.

(a) Every defendant convxcted of a misdemeanor and not granted probation, and
every defendant convicted of an infraction shall, at any time after the lapse of one
year from the date of pronouncement of judgment, if he or she has fully complied
with and performed the sentence of the court, .is not then serving a sentence for
any offense and is not under charge of commission of any crime, and has, since the
pronouncement of judgment, lived an honest and upright life and has conformed to
and obeyed the laws of the land, be permitted by the court to withdraw his or her
plea of guilty or nolo contendere and enter a plea of not guilty; or if he or she has
been convicted after a plea of not guilty, the court shall set aside the verdict of
guilty; and in either case the court shall thereupon dismiss the accusatory pleading
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against the defendant, who shall thereafter be released from all penalties and
disabilities resulting from the offense of which he or she has been convicted, except
as provided in Chapter 3 (commencing with Section 29900) of Division 9 of Title 4
of Part 6 of this code or Section 13555 of the Vehicle Code.

(b) If a defendant does not satisfy all the requirements of subdivision (a), after a
lapse of one year from the date of pronouncement of judgment, a court, in its
discretion and in the interests of justice, may grant the relief available pursuant to
subdivision (a) to a defendant convicted of an infraction, or of a misdemeanor and
not granted probation, or both, if he or she has fully comphed with and performed
the sentence of the court, is not then serving a sentence for any offense, and is not
under charge of commission of any crime. .

(c) (1) The defendant shall be informed of the provisions of this section, either
orally or in writing, at the time he or she is sentenced. The defendant may make an
application and change of plea in person or by attorney, or by the probation officer
authorized in writing, provided that, in any subsequent prosecution of the '
defendant for any other offense, the prior conviction may be pleaded and proved
and shall have the same effect as if relief had not been granted pursuant to thls
section.

(2) Dismissal of an accusatory pleadlng pursuant to this section does not permit a
person to own, possess, or have in his or her custody or control any firearm or
prevent his or her conviction under Chapter 2 (commencing with Section 29800) of
Division 9 of Title 4 of Part 6.

(3) Dismissal of an accusatory pleading underlying a conwctlon pursuant to this
section does not permit a person prohibited from holding public office as a result of
that conviction to hold public office.

(d) This section applies to any conviction specified in subdivision (a) or (b) that
occurred before, as well as those occurring after, the effective date of this section,
except that this section does not apply to the following:

(1) A misdemeanor violation of subdivision (c) of Section 288.

(2) Any misdemeanor falling within the provisions of Section 42002.1 of the Vehicle
Code.

(3) Any infraction falling within the provisions of Section 42001 of the Vehicle Code.
(e) A person who petitions for a dismissal of a charge under this section may be

. required to reimburse the county and the court for the cost of services rendered at
a rate to be determined by the county board of supervisors for the county and by
the court for the court, not to exceed sixty dollars ($60), and to reimburse any city
for the cost of services rendered at a rate to be determined by the city council not -
to exceed sixty dollars ($60). Ability to make this reimbursement shall be
determined by the court using the standards set forth in paragraph (2) of
subdivision (g) of Section 987.8 and shall not be a prerequisite to a person’s
eligibility under this section. The court may order reimbursement in any case in
which the petitioner appears to have the ability to pay, without undue hardship, all
or any portion of the cost for services established pursuant to this subdivision.

(f) A petition for dismissal of an. infraction pursuant to this section shall be by
written declaration, except upon a showing of compelling need. Dismissal of an
infraction shall not be granted under this section unless the prosecuting attorney
has been given at least 15 days’ notice of the petition for dismissal. It shall be
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presumed that the prosecuting attorney has received notice if proof of service |s
filed with the court.

(g) Any determination of amount made by a court under this section shall be valid
only if either (1) made under procedures adopted by the Judicial Council or (2)
approved by the Judicial Council.

(Amended by Stats. 2013, Ch. 76, Sec. 153.5. Effective January 1, 2014.)

1203.41.

(a) If a defendant is sentenced pursuant to paragraph (5) of subdivision (h) of
Section 1170, the court, inits discretion and in the interests ofJustlce, may order
the following relief, subject to the conditions of subdivision (b):

(1) The court may permit the defendant to withdraw his or her plea of gunty or plea
of nolo contendere and enter a plea of not guilty, or, if he or she has been
convicted after a plea of not guilty, the court shall set aside the verdict of guilty,
and, in either case, the court shall thereupon dismiss the accusations or information
against the defendant and he or she shall thereafter be released from all penalties
and disabilities resulting from the offense of which he or she has been convicted,
except as provided in Section 13555 of the Vehicle Code.

(2) The relief available under this section may be granted only after the lapse of
one year following the defendant’s completion of the sentence, if the sentence was
imposed pursuant to subparagraph (B) of paragraph (5) of subdivision (h) of
Section 1170, or after the lapse of two years following the defendant’s completion
of the sentence, if the sentence was imposed pursuant to subparagraph (A) of
paragraph (5) of subdivision (h) of Section 1170.

. (3) The relief available under this section may be granted only if the defendant is
not under supervision pursuant to subparagraph (B) of paragraph (5) of subdivision
(h) of Section 1170, and is not serving a sentence for, on probation for, or charged
with the commission of any offense.

(4) The defendant shall be informed, either orally orin ertmg, of the provisions of
this section and of his or her right, if any, to petition for a certificate of
rehabilitation and pardon at the time he or she is sentenced.

(5) The defendant may make the application and change of plea in person or by
attorney, or by a probation officer authorized in writing.

(b) Relief granted pursuant to subdivision (a) is subject to the following conditions:
(1) In any subsequent prosecution of the defendant for any other offense, the prior
conviction may be pleaded and proved and shall have the same effect as if the
accusation or information had not been dismissed. .
(2) The order shall state, and the defendant shall be informed, that the order does
not relieve him or her of the obligation to disclose the conviction in response to any
direct question contained in any questionnaire or application for public office, for
licensure by any state or local agency, or for contracting with the California State
Lottery Commission.

(3) Dismissal of an accusation or mformatlon pursuant to this section does not
permit a person to own, possess, or have in his or her custody or control any
firearm or prevent his or her conviction under Chapter 2 {(commencing with Section-
29800) of Division 9 of Title 4 of Part 6. I
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(4) Dismissal of an accusation or information underlying a conviction pursuant to
_this section does not permit a person prohibited from holding public office as a
result of that conviction to hold public office.

(c) This section applies to any conviction specified in subdivision (a) that occurred
before, on, or after January 1, 2014,

(d) A person who petitions for a change of plea or setting aside of a verdict under
this section may be required to reimburse the court for the actual costs of services
rendered, whether or not the petition is granted and the records are sealed or
expunged, at a rate to be determined by the court not to exceed one hundred fifty
dollars ($150), and to reimburse the county for the actual costs of services
rendered, whether or not the petition is granted and the records are sealed or
expunged, at a rate to be determined by the county board of supervisors not to
exceed one hundred fifty dollars ($150), and to reimburse any city for the actual
costs of services rendered, whether or not the petition is granted and the records
are sealed or expunged, at a rate to be determined by the city council not to
exceed one hundred fifty dollars ($150). Ability to make this reimbursement shall
be determined by the court using the standards set forth in paragraph (2) of
subdivision (g) of Section 987.8 and shall not be a prerequisite to a person’s
eligibility under this section. The court may order reimbursement in any case in
which the petitioner appears to have the ability to pay, without undue hardship, all
or any portion of the costs for services established pursuant to this subdivision.
(e) (1) Relief shall not be granted under this section unless the prosecuting
attorney has been given 15 days’ notice of the petition for relief. The probation
officer shall notify the prosecu’cmg attorney when a petition is filed, pursuant to this
section.

(2) It shall be presumed that the prosecuting attorney has recelved notice if proof
of service is filed with the court.

(f) If, after receiving notice pursuant to subdivision (e), the prosecuting attorney

* fails to appear and object to a petition for dismissal, the prosecuting attorney may
‘not move to set aside or otherwise appeal the grant of that petition.

(Added by Stats. 2013, Ch. 787, Sec. 1. Effective January 1, 2014.)
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California Investigative Privacy Laws
The Federal FCRA and it's Interrelation with California ICRAA

California has its own version of the FCRA which are titled the Consumer Credit
Reporting Agencies Act, Civil Code Section 1785 et al, (CCRAA), and the
Investigative Consumer Reporting agencies Act, Civil Code Section 1786 et al,
(ICRAA). These acts can be found in the California Civil Code. Our concern, in
this document, deals mostly with the ICRAA.

Since the ICRAA was enacted before September 30, 1996, it supercedes the
FCRA in any clause which is more restrictive than the FCRA. Under the ICRAA a
consumer is given greater protections than the FCRA and these protections must
be followed

FCRA vs. ICRAA

The California Investigative Consumer Reporting Agencies Act.(ICRAA) has a
number clauses which are stricter than the FCRA and must be followed.

One clause is in regard to criminal records. The ICRAA, section 1786.18 (as well
as Labor Code Section 432.7), only allows the reporting of criminal
CONVICTIONS, and. limits the conviction information to seven years from the
date of disposition, release or parole. This is regardless of the subjects
anticipated salary (The general 7 year limitations under the FCRA do not apply to
employee’s whose salary is $75,000.00 or more.)

Additionally, under Civil Code Section 1786.2 (c), the definition of an
“investigative consumer report” (as opposed to just a consumer report) is
expanded to include information obtained ... through “any means.” This means

- that a public records check which would be a “consumer report” under the FCRA
is considered an “investigative consumer report” under the ICRAA and caries the
requirements attached to ICR’s.

Civil Code Section 1786.16 requires that apblicants be notified in writing “of the
nature and scope of the investigation requested,” and be provided “a summary of.
~ the provisions of (their rights) section 1786.22

There are other clauses under California Law which also add greater restnctlons
and/or requirements to a pre -employment screening.

California Labor Code Section 432.7(a) specifically prohibits employers
from using arrest records when making employment decisions.

There is an exception for certain arrest records when the applicant is applying for
work at a health care facility and would have access to patients, drugs or
medrcatlon

Furthermore, California law limits the consideration of any misdemeanor

- conviction information in cases where probation has been successfully
completed or otherwise discharged and the case has been judicially dismissed
when making employment decisions.
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Additionally, California law (Labor Code 432.8) also limits the reporting of
convictions for sections 11357 (b) or (c) of the Health & Safety code, and
11360(b), 11364, 11365, & 11550 H&S, as they relate to the possession, use,
influence, paraphernalia, or presence during use of Marijuana, to two (2) years
from the date of conviction.

In'plain English Labor Code 432.8 is translated to: 11357(b) — Possession of. .
less than 28.5 grams (1 oz.) of Marijuana, 11357(c) — Possession of less than 1
oz. of Marijuana, 11360(c) [it now is probably 11360(b) as the latest print does
not have a (c) subsection] — Transportation/Sale of less than 28.5 grams (1 oz.)
of Marijuana, 11364 — Possession of Marijuana Pipe, 11356 — Being present in a
place where Marijuana is being smoked, and 11550 — Under the influence of
Marijuana. : -

EMPLOYMENT APPLICATIONS
With respect to employhieht applications, Labor Code Section 431, states, “if an
employee or applicant is required to sign an application for employment, the

employer shall file in the office of the Division of Labor Standards Enforcement a
-copy of the form of such application.
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prepared the following commplete text of the Fair Credit Reporting Act

(FCRA), 15 U.S.C. § 1681 et seq. Although staff generally followed
the format of the U.S. Code as published by the Government Printing Office,
the format of this text does differ in minor ways from the Code (and from
West’s U.S. Code Annotated). For example, this version uses FCRA section
numbers (§§ 601-629) in the headings. (The relevant U.S. Code citation is
included with each section heading and each reference to the FCRA in the text.)
Although the staff has made every effort to transcribe the statutory material ac-
curately, this compendium is intended only as a convenience for the pubhc and
not a substitute for the text in the U.S. Code.

This version of the FCRA includes the amendments to the FCRA set forth in
the Consumer Credit Reporting Reform Act of 1996 (Public Law 104-208,

the Ommnibus Consolidated Appropriations Act for Fiscal Year 1997, Title I,
‘Subtitle D, Chapter 1), Section 311 of the Intelligence Authorization for Fis-
cal Year 1998 (Public Law 105-107), the Consumer Reporting Employment
Clarification Act of 1998 (Public Law 105-347), Section 506 of the Gramm-
Leach-Bliley Act (Public Law 106-102), Sections 358(g) and 505(c) of the
Uniting and Strengthening America by Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act) (Public
Law 107-56), the Fair and Accurate Credit Transactions Act of 2003 (FACT
Act) (Public Law 108-159), Section 719 of the Financial Services Regulatory
Relief Act of 2006 (Public Law 109-351), Section 743 (Div. D, Title VII) of
the Consolidated Appropriations Act of 2008 (Public Law 110-161), the Credit
and Debit Card Receipt Clarification Act of 2007 (Public Law 110-241), and
Sections 205 and 302 of the Credit Card Accountability Responsibility and
Disclosure (CARD) Act of 2009 (Public Law 111-24), the Consumer Financial
Protection Act of 2010 (CFPA) (Title X of the Dodd-Frank Wall Street Reform
and Consumer Protection Act, Public Law 111-203), and the Red Flag Program
Clarification Act of 2010 (Public Law 111-203). The Commission website
posted this document on September 1, 2011.

The provisions added to the FCRA by the FACT Act became effective at differ-
ent times. In some cases, the provision includes its own effective date. In other
cases, the FACT Act provides that the effective dates be prescribed by the FTC
and Federal Reserve Board. See 16 CFR Part 602 (69 Fed. Reg. 6526; Febru-
ary 11, 2004) (69 Fed. Reg. 29061; May 20, 2004).

The provisions added to the FCRA by the CFPA became effective on July 21,
2011, the “designated transfer date” on which the Bureau of Consumer Finan-

- cial Protection assumed certain duties specified by the CFPA. See 75 Fed. Reg.
57252 (Sept. 20, 2010).

g s a public service, the staff of the Federal Trade Commission (FTC) has
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§601. Shorttitle
This title may be cited as the “Fair Credlt Reporting Act”.

§ 602. Congressional findings and statement of purpose
[15U.5.C.§1681] -

(a)\‘ Aécuracy and fairness of éredit reporting. The Congress makes the fol-
. lowing findings:

(1) The banking system is dependent upon falr and accurate credit report--
ing. Inaccurate credit reports directly impair the efficiency of the
banking system, and unfair credit reporting methods undermine the
public confidence which is essential to the continued functioning of
the banking system. : o

(2) An elaborate mechanism has been developed for investigating and
evaluating the credit worthiness, credit standing, credit capacity,
‘character, and general reputation of consumers.

3) Consumer reporting agencies have assumed a vital role in assembling
and evaluating consumer credit and other information on consumers.

(4) There is a need to insure that consumer reporting agencies exercise
_ their grave responsibilities with fairness, impartiality, and a respect
for the consumer’s right to privacy.

(b) Reasonable procedures. It is the purpose of this title to require that con-
sumer reporting agencies adopt reasonable procedures for meeting the
needs of commerce for consumer credit, personnel, insurance, and other
information in a manner which is fair and equitable to the consumer, with
regard to the confidentiality, accuracy, relevancy, and proper utilization of
such information in accordance with the requirements of this title.

§ 603. Definitions; rules of construction [15 U.S.C. § 1681a]

(a) Definitions and rules of construction set forth in this section are applicable
for the purposes of this title.

- (b) The term “person” means any individual, partnership, corporation, trust,
estate, cooperative, association, government or governmental subd1v1smn
or agency, or other entlty

(c) The term “consumer” means an individual.
(d) Consumer Report

(1) In general. The term “consumer report” means any written, oral,
or other communication of any information by a consumer reporting
agency bearing on a consumer’s credit worthiness, credit standing,

| N
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credit capacity, character, general reputation, personal character-
istics, or mode of living which is used or expected to be used or
collected in whole or in part for the purpose of serving as a factor in
establishing the consumer’s eligibility for

(A)

- ®)
©

credit or insurance to be used primarily for personal, family, or
household purposes; :

employment purposes; or
any other purpose authorized under section 604 [§ 1681b].

(2) Exclusions. Except as provided in paragraph (3), the term “consum-
er report” does not include

@

®)

©

(D)

-subject to section 624, any

() report containing information solely as to transactions or
experiences between the consumer and the person making
the report;

(i) communication of that information among persons related
by common ownership or affiliated by corporate control; -
or '

(iii) communication of other information among persons
related by common ownership or affiliated by corporate
control, if it is clearly and conspicuously disclosed to
the consumer that the information may be communicated
among such persons and the consumer is given the op-
portunity, before the time that the information is initially
communicated, to direct that such information not be com-

‘municated among such persons;

any authorization or approval of a specific extension of credit
directly or indirectly by the issuer of a credit card or similar
device;

any report in which a person who has been requested by a third
party to make a specific extension of credit directly or indi-
rectly to a consumer conveys his or her decision with respect

to such request, if the third party advises the consumer of the
name and address of the person to whom the request was made,
and such person makes the disclosures to the consumer requlred
under section 615 [§ 1681m]; or ‘

a communication described in subsection (o) or (x).!

1 Should be read as “(0) or (y)” because section 603(x) was re-designated as 603(y) in. 2010 by the CFPA
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(e)

®

€9)

(h)

@

(3) Restriction on sharing of medical information. Except for informa-
tion or any communication of information disclosed as provided in
section 604(g)(3), the exclusions in paragraph (2) shall not apply with
respect to information disclosed to any person related by common
ownership or affiliated by corporate control, if the information is—

(A) medical information;

(B) an individualized list or description based on the payment trans-
actions of the consumer for medical products or services; or

(C) an aggregate list of identified consumers based on payment
transactions for medical products or services.

The term “investigative consumer report” means a consumer report or
portion thereof in which information on a consumer’s character, general
reputation, personal characteristics, or mode of living is obtained through
personal interviews with neighbors, friends, or associates of the consumer
reported on or with others with whom he is acquainted or who may have
knowledge concerning any such items of information. However, such
information shall not include specific factual information on a consumer’s
credit record obtained directly from a creditor of the consumer or from a
consumer reporting agency when such information was obtained directly

. from a creditor of the consumer or from the consumer.

The term “consumer reporting agency” means any person which, for
monetary fees, dues, or on a cooperative nonprofit basis, regularly engag-
es in whole or in part in the practice of assembling or evaluating consumer
credit information or other information on consumers for the purpose of
furnishing consumer reports to third parties, and which uses any means or
facility of interstate commerce for the purpose of preparmg or furnishing
consumer reports.

The term “file,” when used in connection with information on any con-
sumer, means all of the information on that consumer recorded and re-
tained by a consumer reporting agency regardless of how the information
is stored.

The term “employment purposes” when used in connection with a con-
sumer report means a report used for the purpose of evaluating a consum-
er for employment, promotion, reassignment or retention as an employee.

The term “medical information” —

(1) means information or data, whether oral or recorded, in any form
- or medium, created by or derived from a health care provider or the -
consumer, thaj: relates to —
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(A) the past, present, or future physical, mental, or behavioral
health or condition of an individual;

(B) the provisioh of health care to an individual; or
. (C) the payment for the provision of health care to an individual.

(2) does not include the age or gender of a consumer, demographic infor-
mation about the consumer, including a consumer’s residence address
or e-mail address, or any other information about a consumer that
does not relate to the physical, mental, or behavioral health or condi-
tion of a consumer, including the existence or value of any insurance
policy.

() Definitions Relating to Child Support Obligations

(1) The “overdue support” has the meaning given to such term in section
666(e) of title 42 [Social Security Act, 42 U.S.C. § 666(¢c)].

(2) The term “State or local child support enforcement agency” means a
State or local agency which administers a State or local program for
establishing and enforcing child support obligations.

(k) Adverse Action

(1) Actions included. The term “adverse action”

(A) has the same meaning as in section 701(d)(6) of the Equal
Credit Opportunity Act; and

(B) means

(1) a denial or cancellation of, an increase in any charge for,
or a reduction or other adverse or unfavorable change in
the terms of coverage or amount of, any insurance, exist-
ing or applied for, in-connection with the underwriting of
insurance;

(ii) a denial of employment or any other decision for em-
ployment purposes that adversely affects any current or
* prospective employee;

(iii) a denial or cancellation of, an increase in any charge for,
or any other adverse or unfavorable change in the terms
of, any license or benefit described in section 604(a)(3)(D)
[§ 1681b]; and '

(iv). an action taken or determination that is

(D) made in connection with an application that was made
by, or a transaction that was initiated by, any con-
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)

o)

sumer, or in connection with a review of an account
under section 604(a)(3)(F)(i)[§ 1681b]; and

(D) adverse to the interests of the consumer.

Applicable findings, decisions, commentary, and orders. For pur-
poses of any determination of whether an action is an adverse action
under paragraph 1D)(A), all appropriate final findings, decisions,
commentary, and orders issued under section 701(d)(6) of the Equal
Credit Opportunity Act by the Bureau or any court shall apply.

The term “firm offer of credit or insurance” means any offer of credit

~ or insurance to a consumer that will be honored if the consumer is deter-

mined, based on information in a consumer report on the consumer, to
meet the specific criteria used to select the consumer for the offer, except
that the offer may be further conditioned on one or more of the following: .

(D

@

€))

The consumer being determined, based on information in the con-
sumer’s application for the credit or insurance, to meet specific crite-
ria bearing on credit Worthmess or msurabﬂlty, as applicable, that are
established

(A) before selection of the consumer for the offer; and

(B) for the purpose of determining whether to extend credit or
insurance pursuant to the offer.

Verification

(A) that the consumer continues to meet the specific criteria nsed
to select the consumer for the offer, by using information in a
consumer report on the consumer, information in the consum-
er’s application for the credit or insurance, or other information
bearing on the credit worthjness or insurability of the consum-
er; or

(B) of the information in the consumer’s application for the credit
'or insurance, to determine that the consumer meets the specific
criteria bearing on credit worthiness or insurability.

The consumer furnishing any collateral that is a requirement for the
extension of the credit or insurance that was '

(A) established before selection of the consumer for the offer of
credit or insurance; and

(B) disclosed to the consumer in the offer of credit or insurance.
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(m) The term f‘cfedit or insurance transaction that is not initiated by the con-
sumer” does not include the use of a consumer report by a person with
which the consumer has an account or insurance policy, for purposes of

()

©)

(D
2)

reviewing the account or insurance policy; or

collecting the account.

The term “State” means any State, the Commonwealth of Puerto Rico, the
District of Columbm and any territory or possession of the United States.

Excluded eommunications. A communication is described in this subsec-
tionifitisa commumcatlon

0

@

3
“4)

®)

that, but for subsection (d)(2)(D) would be an mvest1gat1ve consum-
er report;

that is made to a prospecﬁve employer for the purpose of
(A) procuring an employee for the: employer or

(B) procuring an opportunity for a natural person to work for the
employer;

that is made by a person who regularly performs such procurement;

that is not used by any person for any purpose other than a purpose
described in subparagraph (A) or (B) of paragraph (2); and

with respect to which .
(A) the consumer who is the subject of the communication

(1) consents orally or in writing to the nature and scope of the
communication, before the collection of any information
for the purpose of making the communication;

(i) consents orally or in writing to the making of the commu-
nication to a prospective employer, before the makmg of
the communication; and

(iii) in the case of consent under clause (i) or (ii) given orally,
is provided written confirmation of that consent by the
person making the communication, not later than 3 busi-
ness days after the receipt of the consent by that person;

(B) the person who makes the communication does not, for the
purpose of making the communication, make any inquiry that
if made by a prospective employer of the consumer who is the
subject of the communication would violate any applicable Fed-
eral or State equal employment opportunity law or regulation;
and ~



§603-15U.5.C.§16817a

®

@

(C) the person who makes the communication

(i) discloses in writing to the consumer who is the subject of
| the communication, not later than 5 business days after
receiving any request from the consumer for such disclo-
sure, the nature and substance of all information in the
consumer’s file at the time of the request, except that the
sources of any information that is acquired solely for use
in making the communication and is actually used for no
other purpose, need not be disclosed other than under ap-
propriate discovery procedures in any court of competent
jurisdiction in which an action is brought; and

(ii) notifies the consumer who is the subject of the communi-
cation, in writing, of the consumer’s right to request the
~ information described in clause (i).

The term “consumer reporting agency that compiles and maintains files
on consumers on a nationwide basis” means a consumer reporting agency
that regularly engages in the practice of assembling or evaluating, and
maintaining, for the purpose of furnishing consumer reports to third par-
ties bearing on a consumer’s credit worthiness, credit standing, or credit
capacity, each of the following regarding consumers residing nationwide:

(1) Public record information.

'(2) Credit account information from persons who furnish that informa-

tion regularly and in the ordinary course of business.

Definitions relating to fraud alerts.

(1) The term “active duty military consumer” means a consumer in mili-

tary service who-

(A) is on active duty (as deﬁned in section 101(d)(1) of title 10,
United States Code) or is a reservist performing duty under a
call or order to active duty under a provision of law referred to
in section 101(a)(13) of title 10, United States Code; and

(B) is assigned to service away from the usual duty station of the
consumer.

(2) The terms “fraud alert”v and “active duty alert” mean a statement in
the file of a consumer that — :

" (A) notifies all prospective users of a consumer report relating to
the consumer that the consumer may be a victim of fraud, in-
cluding identity theft, or is an active duty military consumer, as
applicable; and

7
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@®

3)

4)

®)

(B) is presented in a manner that facilitates a clear and conspicu-
ous view of the statement described in subparagraph (A) by any
person requesting such consumer report.

The term “identity theft” means a fraud committed using the identify-
ing information of another person, subject to such further definition
as the Bureau may prescribe, by regulation.

See also 16 CFR Part 603.2

69 Fed. Reg. 63922 (11/03/04)
The term “identity theft report” has the meaning given that term by
rule of the Bureau, and means, at a mlmmum, a report —

See also 16 CFR Part 603.3
" 69 Fed. Reg. 63922 (11/03/04)

(A) that alleges an identity theft

(B) that is a copy of an ofﬁc1al valid report filed by a consumer
. with an appropriate Federal, State, or local law enforcement
agency, including the United States Postal Inspection Service,
or such other government agency deemed appropriate by the
Bureau; and

(C) the filing of which subjects the person filing the report to -
- criminal penalties relating to the filing of false information if,
in fact, the information in the report is false.

The term “pew credit plan” means a new account under an open end

~ credit plan (as defined in section 103(i) of the Truth in Lending Act)

or a new credit transaction not under an open end credlt plan.

Credlt and Debit Related Terms

ey

@

3

4)

The term “card issuer” means -
(A) acredit card i issuer, in the case of a credit card; and
(B) a debit card issuer, in the case of a debit card.

The term “credit card” has the same meaning as in section 103 of the -
Truth in Lending Act. '

The term “debit card” means any card issued by a financial institu-
tion to a consumer for use in initiating an electronic fund transfer
from the account of the consumer at such financial institution, for the
purpose of transferring money between accounts or obtaining money,
property, labor, or services.

The terms “account” and “electronic fund transfer” have the same
meanings as in section 903 of the Electronic Fund Transfer Act.

8
603




§603-15U.5.C. §1681a

O

®

()

v)
(w)
x

)

(5) The terms “credit” and “creditor” have the same meanings as in sec-
tion 702 of the Equal Credit Opportunity Act.

The term “Federal banking agency” has the same meaning as in section 3 °
of the Federal Deposit Insurance Act. ~

The term “financial institution” means a State or National bank, a State

or Federal savings and loan association, a mutual savings bank, a State or
Federal credit union, or any other person that, directly or indirectly, holds
a transaction account (as defined in section 19(b) of the Federal Reserve
Act) belonging to a consumer.

The term “reseller” means a consumer reporting agency that-—-

(1) assembles and merges information contained in the database of

another consumer reporting agency or multiple consumer reporting
agencies concerning any consumer for purposes- of furnishing such
information to any third party, to the extent of such activities; and

(2) does not maintain a database of the assembled or merged information
from which new consumer reports are produced.

The term “Commission” means the Federal Trade Commission.
The term “Bureau” means the Bureau of Consumer Financial Protection.

The term “nationwide specialty consumer reporting agency” means a
consumer reporting agency that compiles and maintains files on consumers
on a nationwide basis relating to--

(1) medical records or payments;

(2) residential or tenant history;

(3) check writing history;

(4) employment history; or

(5) insurance claims.

Exclusion of Certain Communications for Employee Investigations
(1) A communication is described in this subsection if-- -

(A) but for subsection (d)(2)(D), the commumcatlon would bea
consumer report;

(B) the communication is made to an employer in connection with
an investigation of-

(i) suspected misconduct relating to employment; or
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@)

)

§ 604.

(i) compliance with Federal, State, or local laws and regula-
tions, the rules of a self-regulatory organization, or any
preexisting written policies of the employer;

(C) the communication is not made for the purpose of investigating
a consumer’s credit worthiness, credit standing, or credit capac-
ity; and ' ~

(D) the communication is not provided to any person except—

(i) tothe émployer or an agent of the employer;

(i) to any Federal or State officer, agency, or department,
or any officer, agency, or department of a unit of general
~ local government;

(iii). to any self-regulatory organization with regulatory author-
ity over the activities of the employer or employee;

(iv) as otherwise required by law; or

(v) pursuant to section 608.

Subsequent disclosure. After taking any adverse action based in

whole or in part on a communication described in paragraph (1), the
employer shall disclose to the consumer a summary containing the
nature and substance of the communication upon which the adverse
action is based, except that the sources of information acquired solely
for use in preparing what would be but for subsection (d)(2)(D) an
investigative consumer report need not be disclosed.

For purposes of this subsection, the term “self-regulatory organiza- .
tion” includes any self-regulatory organization (as defined in section
.3(a)(26) of the Securities Exchange Act of 1934), any entity estab-
lished under title I of the Sarbanes-Oxley Act of 2002, any board of
trade designated by the Commodity Futures Trading Commission,
and any futures association registered with such Commission.

Permissible purposes of consumer reports
[15 U.S.C. § 1681b]

(a) In general. Siibject to subsection (c); any consumer reporting agency may
furnish a consumer report under the following circumstances and no other:

1)

@)

In response to the order of a court having jurisdiction to issue such an
order, or a subpoena issued in connection with proceedings before a
Federal grand jury.

In accordance with the written instructions of the consumer to whom
it relates. ‘

10
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(3) To a person which it has reason to believé

(A)

®)
©

)

®

()

intends to use the information in connection with a credit trans-
action involving the consumer on whom the information is to be
furnished and involving the extension of credit to, or review or
collection of an account of, the consumer; or

intends to use the information for employment purposes; or

intends to use the information in connection with the underwrit-
ing of insurance involving the consumer; or

intends to use the information in connection with a determina-
tion of the consumer’s eligibility for a license or other benefit
granted by a governmental instrumentality required by law to
consider an applicant’s financial responsibility or status; or

intends to use the information, as a potential investor or ser-
vicer, or current insurer, in connection with a valuation of, or
an assessment of the credit or prepayment risks associated with,
an existing credit obligation; or

otherwise has a legitimate business need for the information

(i) in connection with a business transaction that is initiated
by the consumer; or _

(ii) to review an account to determine whether the consumer
continues to meet the terms of the account.?

executive departments and agencies in connection with the issu-
ance of government-sponsored md1v1dua11y—bﬂled travel charge
cards.’

(4) Inresponse to a request by the head of a State or local child sup-
‘port enforcement agency (or a State or local government official
authorized by the head of such an agency), if the person making the
request certifies to the consumer reporting agency that

@)

®)

the consumer report is needed for the purpose of ‘establishing an
individual’s capacity to make child support payments or deter-
mining the appropriate level of such payments;

the ﬁater_nity of the consumer for the child to which the obliga-
tion relates has been established or acknowledged by the con-

2 As written in the poorly drafted 2007 amendment that added section 604(a)(3)(G) Subsection (F)(ii)
should end with “; or” instead of a period, and the text of subsection (G) should conform to the style of
the rest of section 604(a)(3). An alternative would have been to add a new section 604(a)(7) allowing a
permissible purpose for a consumer report “To executive departments and agencies ... ”
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©)

(6) .

sumer in accordance with State laws under which the obligation
arises (if required by those laws); ‘

(C) the person has provided at least 10 days’ prior notice to the
consumer whose report is requested, by certified or registered
mail to the last known address of the consumer, that the report f
will be requested; and

(D) the consumer report will be kept confidential, will be used
solely for a purpose described in subparagraph (A), and will
not be used in connection with any other civil, administrative,
or criminal proceeding, or for any other purpose.

To an agency administering a State plan under Section 454 of the So-
cial Security Act (42 U.S.C. § 654) for use to set an initial or modi-
fied child support award.

To the Federal Deposit Insurance Corporation or the National Credit
Union Administration as part of its preparation for its appointment or
as part of its exercise of powers, as conservator, receiver, or liquidat--

~ ing agent for an insured depository institution or insured credit union

under the Federal Deposit Insurance Act or the Federal Credit Union
Act, or other applicable Federal or State law, or in connection with
the resolution or liquidation of a failed or failing insured depository .
institution or insured credit union, as applicable.

(b) Conditions for Furmshmg and Using Consumer Reports for Employment
Purposes.

¢ Certzﬁcatzon from user. A consumer reporting agency may furmsh a |

consumer report for employment purposes only if

(A) the person who obtains such report from the agency certifies to
the agency that .

(i) the person has complied with paragraph (2) with respect
to the consumer report, and the person will comply with
‘paragraph (3) with respect to the consumer report if para-
graph (3) becomes applicable; and

(ii) information from the consumer report will not be used in

violation of any applicable Federal or State equal employ-
ment opportunity law or regulation; and

B) the consumer reporting agency provides with the report, or has
previously provided, a summary of the consumer’s rights under
this title, as prescribed by the Bureau under section 609(c)(3)

[§ 1681g].
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(2) Disclosure to Consumer.

(A) In general. Except as provided in subparagraph (B), a person

®)

©)

may not procure a consumer report, or cause a consumer report
to be procured, for employment purposes with respect to any
consumer, unless —

(i) . a clear and conspicuous disclosure has been made in
writing to the consumer at any time before the report is
procured or caused to be procured, in a document that
consists solely of the disclosure, that a consumer report
may be obtained for employment purposes; and

(ii) the consumer has authorized in writing (which authoriza-
tion may be made on the document referred to in clause
.(i)) the procurement of the report by that person.

Application by mail, telephone, computer, or other similar
means. If a consumer described in subparagraph (C) applies
for employment by mail, telephone, computer,.or other similar
means, at any time before a consumer report is procured or
caused to be procured in connection with that application -

(i) the person who procures the consumer report on the
consumer for employment purposes shall provide to the
consumer, by oral, written, or electronic means, notice
that a consumer report may be obtained for employment
purposes, and a summary of the consumer’s rights under
section 615(a)(3); and

(ii) the consumer shall have consented, orally, in writing,
or electronically to the procurement: of the report by that
person. : '

Scope. Subparagraph (B) shall apply to a person procuring a
consumer report on a consumer in connection with the consum-
er’s application for employment only if -

(i) the consumer is applying for a position over which the
Secretary of Transportation has the power to establish
qualifications and maximum hours of service pursuant
to the provisions of section 31502 of title 49, or a posi-
tion subject to safety regulation by a State transportation
agency; and : ‘

(i) as of the time at which the person procures the report
or causes the report to be procured the only interaction

between the consumer and the person in connection with
13
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that employment application has been by mail, telephone,
computer, or other similar means.

(3) Conditions on use for adverse actions.

(A) In general. Except as provided in subparagraph (B), inus-
ing a consumer report for employment purposes, before taking
any adverse action based in whole or in part on the report, the

_ person intending to take such adverse action shall prov1de to the
consumer to whom the report relates —

. (@  acopy of the report; and

(i) a description in writing of the rights of the consumer
under this title, as prescribed by the Bureau under section
609(c)(3).2 :

(B) Application by mail, telephone computer, or other similar
means.

() If a consumer described in subparagraph (C) apphes for
employment by mail, telephone, computer, or other simi-
lar means, and if a person who has procured a consumer
report on the consumer for employment purposes takes
adverse action on the employment application based in
whole or in part on the report, then the person must pro-
vide to the consumer to whom the report relates, in lien of
the notices required under subparagraph (A)-of this section
and under section 615(a), within 3 business days of taking.
such action, an oral, written or electronic notification-

(@) that adverse action has been taken based in whole or
in part on a consumer report received from a con-
sumer reporting agency;

(ID) of the name, address and telephone number of the
consumer reporting agency that furnished the con-
sumer report (including a toll-free telephone number
established by the agency if the agency compiles and
maintains files on consumers on a nationwide basis);

(I10) that the consumer reporting agency did not make the
decision to take the adverse action and is unable to
provide to the consumer the specific reasons why the
adverse action was taken; and

‘3 The references in Sections 604(b)(3)(A) and 604(b)(3)(B) should be to Section 609(c)(1), not (c)(3) that no
longer exists as the result of Congress’ re-organization of Section 609(c) in 2003 (FACT Act).
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(IV) that the consumer may, upon providing proper identi-

. fication, request a free copy of a report and may dis-
pute with the consumer reporting agency the accuracy
or completeness of any information in a report.

(i) If, under clause (B)())(V), the consumer requests a copy
of a consumer report from the person who procured the
report, then, within 3 business days of receiving the con-
sumer’s request, together with proper identification, the
person must send or provide to the consumer a copy of a
report and a copy of the consumer’s rights as prescribed
by the Bureau under section 609(c)(3).3 '

(C) Scope. Subparagraph (B) shall apply to a person procuring a
consurmer report on a consumer in connection with the consum-
“er’s application for employment only if -

(@) the consumer is applying for a position over which the
Secretary of Transportation has the power to establish
qualifications and maximum hours of service pursuant

- to the provisions of section 31502 of title 49, or a posi-
tion subject to safety regulation by a State transportation
agency; and ' '

(ii)* as of the time at which-the person procures the report
or causes the report to be procured the only interaction
between the consumer and the person in connection with
that employment application has been by mail, telephone,
computer, or other similar means.

(4) Exception for national security investigations.

(A) In general. In the case of an agency or department of the
United States Government which seeks to obtain and use a
consumer report for employment purposes, paragraph (3) shall
not apply to any adverse action by such agency or department

which is based in part on such consumer report, if the head of
such agency or department makes a written finding that—

(i) the consumer report is relevant to a national security in-
vestigation of such agency or department;

(ii) the investigation is within the jurisdiction of such agency
or department; .

(1ii) there is reason to believe that compliance with paragraph
3) will -

15
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(I) endanger the life or physical safety of any person; |
(ID result in flight from prosecution;

(IID) result in the destruction of, or tampering with, evi-
dence relevant to the investigation;

(V) result in the intimidation of a potential witness rel-
-evant to the investigation;

(V) result in the compromiée of classified information; or

(VI) otherwise seriously jeopardize or unduly delay the
investigation or another official proceeding.

(B) Notification of consumer upon conclusion of investigation.
Upon the conclusion of a national security investigation de-
scribed in subparagraph (A), or upon the determination that the
exception under subparagraph (A) is no longer required for the
reasons set forth-in such subparagraph, the official exercising
the authority in such subparagraph shall provide to the con-
sumer who is the subject of the consumer report with regard to
which such finding was made —

() a copy of such consumer report with any classified infor-
‘ mation redacted as necessary;

(ii) notice of any adverse action which is based, in part, on
the consumer report; and

(iii) the identification with reasonable specificity of the nature
of the investigation for which the consumer report was
sought. ‘

(C) Delegation by head of agency or department. For purposes of
subparagraphs (A)and (B), the head of any agency or depart-
ment of the United States Government may delegate his or her
authorities under this paragraph to an official of such agency or
department who has personnel security responsibilities and is a
member of the Senior Executive Service or equivalent civilian
or military rank.

(D) Definitions. For purposes of this paragraph, the following defi-
nitions shall apply:

(i) Classified information. The term “classified information”
means information that is protected from unauthorized
disclosure under Executive Order No. 12958 or successor
orders. ‘
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(i)

National security investigation. The term “national secu-
rity investigation” means any official inquiry by an agency
or department of the United States Government to deter-
mine the eligibility of a consumer to receive access or
continued access to classified information or to determine
whether classified information has been lost or compro-
mised.

(¢) Furnishing reports in connection with credit or insurancé transactions that
_are not initiated by the consumer. :

(1) In general. A consumer reporting agency may furnish a consumer
report relating to any consumer pursuant to subparagraph (A) or (C)
of subsection (a)(3) in connection with any credit or insurance trans-
action that is not initiated by the consumer only if

(A) the consumer authorizes the agency to prov1de such report to
such person; or

(B) (i) the transaction consists of a firm offer of credit or insur-

(i)

(i)

()

ance;

the consumer reporting agency has complied with subsec-
tion (e);

there is not in effect an election by the consumer, made
in accordarice with subsection (e), to have the consumer’s
name and address excluded from lists of names provided
by the agency pursuant to this paragraph; and

the consumer report does not contain a date of birth that
shows that the consumer has not attained the age of 21,
or, if the date of birth on the consumer report shows that
the consumer has not attained the age of 21, such con-

sumer consents to the consumer reportmg agency to such
furnishing.

(2) Limits on information received under paragraph (1)(B). A person
may receive pursuant to paragraph (1)(B) only

(A) the name and address of a consumer;

(B) an identifier that is not unique to the consumer and that is used

©

by the person solely for the purpose of verifying the identity of
the consumer; and

other information pertaining to a consumer that does not iden-
tify the relationship or experience of the consumer with respect
to a particular creditor. or other entity.

17
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©))

Information regarding inquiries. Except as provided in section
609(a)(5) [§ 1681g], a consumer reporting agency shall not furnish to
any person a record of inquiries in connection with a credit or insur-
ance transaction that is not initiated by a consumer.

(d) Reserved.

(e) Election of consumer to be excluded from Lists.

M

In general. A consumer may elect to have the consumer’s name and
address excluded from any list provided by a consumer reporting
agency under subsection (c)(1)(B) in connection with a credit or in-
surance transaction that is not initiated by the consumer, by notifying
the agency in accordance with paragraph (2) that the consumer does
not consent to any use of a consumer report relating to the consumer
in connection with any credit or insurance transaction that is not initi-
ated by the consumer.

2) Manner of notification. A consumer shall notxfy a consumer report-

3

. (@)

ing agency under paragraph (1)

(A) through the notification system maintained by the agency under |
paragraph (5); or

(B) by submitting to the agenéy a signed notice of election form is-
sued by the agency for purposes of this subparagraph.

Response of agency after notification through system. Upon receipt
of notification of the elec_tioh of a consumer under paragraph (1)
through the notification system maintained by the agency under para-
graph (5), a consumer reporting agency shall

(A) inform the consumer that the election is effective only for the

S-year period following the election if the consumer does not
submit to the agency a signed notice of election forim issued by
the agency for purposes of paragraph (2)(B); and

(B) provide to the consumer a notice of election form, if requested,
by the consumer, not later than 5 business days after receipt of
" the notification of the election through the system established
under paragraph (5), in the case of a request made at the time
the consumer provides notification through the system.

' Effectiveness of election. An election of a consumer under

paragraph (1)

(A) shall be effective with respect to'a consumer reporting agency
beginning 5 business days after the date on which the consumer
notifies the agency in accordance with paragraph (2);

18
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(B) shall be effective with respect to a consumer reporting agency

@

(ii)

subject to subparagraph (C), during the 5-year period
beginning 5 business days after the date on which the
consumer notifies the agency of the election, in the case of
an election for which a consumer notifies the agency only

'in accordance with paragraph (2)(A); or

until the consumer notifies the agency under subparagraph
(), in the case of an election for which a consumer noti-
fies the agency in accordance with paragraph (2)(B);

(C) shall not be effective after the date on which the consumer noti-
fies the agency, through the notification system established by.
the agency under paragraph (5), that the election is no longer
effective; and

(D) shall be effective with respect to each affiliate of the agency.
(5) Notification System '

(A) In general. Each consumer reporting agency that, under sub-
section (c)(1)(B), furnishes a consumer report in connection
with a credit or insurance transaction that is not initiated by a
consumer, shall '

¢y

(i)

establish and maintain a notification system, including a
toll-free telephone number, which permits any consumer
whose consumer report is maintained by the agency to

‘notify the agency, with appropriate identification, of the

consumer’s election to have the consumer’s name and ad-
dress excluded from any such list of names and addresses
provided by the agency for such a transaction; and

publish by not later than 365 days after the date of enact-
ment of the Consumer Credit Reporting Reform Act of
1996, and not less than annually thereafter, in a publica-
tion of general circulation in the area served by the agency

() a notification that information in consumer files main-
tained by the agency may be used in connection with
such transactions; and '

(II) the address and-toll-free telephone number for con-

sumers to use to notify the agency of the consumer’s
election under clause (I).

(B) Establishment and maintendnce as compliance. Establishment
and maintenance of a notification system (including a toll-free
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‘614



8604 -15U.5.C. 81681b

(@

: @

telephone number) and publication by a consumer reporting
agency on the agency’s own behalf and on behalf of any of its
affiliates in accordance with this paragraph is deemed to be
compliance with this paragraph by each of those affiliates.

'(6) Notification system by agencies that operate nationwide. EBach con-

sumer reporting agency that compiles and maintains files on consum-
ers on a nationwide basis shall establish and maintain a notification
system for purposes of paragraph (5) jointly with other such consum-
er reportmg agencies.

Certain use or obtaining of information prohibited. A person shall not use
or obtain a consumer report for any purpose unless

(1) the consumer report is obtained for a purpose for which the consumer
report is authorized to be furnished under this section; and

(2) the purpose is certified in accordance with section 607 [§ 1681e] by a
prospective user of the report through a general or specific certifica-
tion.

Protection of Medical Information

(1) Limitation on consumer reporting agencies. A consumer reporting

agency shall not furnish for employment purposes, or in connection
with a credit or insurance transaction, a consumer report that contains
medical information (other than medical contact information treated -
in the manner required under section 605(a)(6)) about a consumer,
unless —

(A) if furnished in comnection with an jnsurance tran,sactién, the
consumer affirmatively consents to the furnishing of the report;

(B) if furnished for employment purposes or in connection with a
credit transaction — .

(i) the information to be furnished is relevant to process or
effect the employment or credit transaction; and

(i) the consumer provides specific written consent for the
furnishing of the report that describes in clear and con-
spicuous language the use for which the mformatlon will
be furnished; or -

(C) the information to be furnished pertains solely to transactions,
accounts, or balances relating to debts arising from the receipt
of medical services, products, or devises, where such infor-
mation, other than account status or amounts, is restricted or
reported using codes that do not identify, or do not provide in-
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formation sufficient to infer, the specific provider or the nature
of such services, products, or devices, as provided in section
605(a)(6).

(2) Limitation on creditors. Except as-permitted pursuant to paragraph
(3)(C) or regulations prescribed under paragraph (5)(A), a creditor
shall not obtain or use medical information (other than medical con-
tact information treated in the manner required under section 605(a)
(6)) pertaining to a consumer in connection with any determination of -
the consumer’s eligibility, or continued eligibility, for credit.

(3) Actions authorized by federal law, insurance activities and regula-
tory determinations. Section 603(d)(3) shall niot be construed so as to
treat information or any communication of information as a consumer
report if the information or communication is disclosed -

(A) in connection with the business of insurance or annuities, in-
cluding the activities described in section 18B of the model Pri-
vacy of Consumer Financial and Health Information Regulation
issued by the National Association of Insurance Commissioners
(as in effect on January 1, 2003);

(B) for any purpose permitted without authorization under the
Standards for Individually Identifiable Health Information
promulgated by the Department of Health and Human Services
pursuant to the Health Insurance Portability and Accountability
Act of 1996, or referred to under section 1179 of such Act, or
described in section 502(e) of Public Law 106-102; or

(C) as otherwise determined to be necessary and appropriate, by
regulation or order, by the Bureau or the applicable State insur-
ance authority (with respect to any person engaged in providing
insurance or annuities). :

(4) Limitation on redisclosure of medical information. Any person that
receives medical information pursuant to paragraph (1) or (3) shall
not disclose such information to any other person, except as neces-
sary to carry out the purpose for. which the information was initially
disclosed, or as otherwise permitted by statute, regulation, or order.

(5) Regulations and Effective Date for Paragraph (2)

(A)* Regulations required. The Bureau may, after notice and oppor-
tunity for comment, prescribe regulations that permit transac-

4 As written in section 1088(2)(4)(B) of the CFPA in 2010. The previous version of section 604(b)(5),
added in 2003 by the FACT Act, contained two subsections (A) and (B). The latter stated that the rules
required to be prescribed by the Federal financial agencies (not including the Commission) be finalized by
June 4, 2004. ' ‘ : .

21
616



§605-15U.5.C.§1681c

©6)

§ 605.

tions under paragraph (2) that are determined to be necessary
and appropriate to protect legitimate operational, transactional,
risk, consumer, and other needs (and which shall include permit-
ting actions necessary for administrative verification purposes),

. consistént with the intent of paragraph (2) to restrict the use of
medical information for inappropriate purposes.

See also 12 CFR Parts 41/222/232/334/571/717
70 Fed. Reg. 70664 (11/22/05)

Coordination with other laws. No provision of this subsection shall
be construed as altering, affecting, or superseding the applicability of
any other provision of Federal law relating to medical conﬁdentiality.

Requirements relating to mformat:on containedin
consumer reports [15 U.S.C. § 1681c]

(a) Information excluded from consumer reports. Except as authorized under
subsection (b) of this section, no consumer reporting agency may make
any consumer report containing any of the following items of information:

@

@

©))
@
&)

©

Cases under title 11 [United States Code] or under the Bankruptcy
Act that, from the date of entry of the order for relief or the date of
adjudication, as the case may be, antedate the report by more than 10
years. '

Civil suits, civil judgments, and records of arrest that from date

of enfry, antedate the report by more than seven years or until the
governing statute of limitations has expired, whichever is the longer
period.

Paid tax liens which, from date of payment antedate the report by
more than seven years.

Accounts placed for collection or charged to proﬁt and loss which
antedate the report by more than seven years.’

Any other adverse item of information, other than records of convic-
tions of crimes which antedates the report by more than seven years.’

The name, address, and telephone number of any medical informa-
tion furnisher that has notified the agency of its status, unless-—-

(A) such name, address, and telephone number are restricted or
reported using codes that do not identify, or provide informa-

5 The reporting periods have been lengtheped for certain adverse information pertaining to U.S. Government
insured or gnaranteed student loans, or pertaining to national direct student loans. See sections 430A(®f)
and 463(c)(3) of the Higher Education Act of 1965, 20 U.S.C. 1080a(f) and 20 U.S.C. 1087cc(c)(3),
respectively. '
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tion sufficient to infer, the specific provider or the nature of
such. services, products, or devices to a person other than the
consumer; or

(B) the report is being provided to an insurance company for a pur-
pose relating to engaging in the business of insurance other than
property and casualty insurance.

(b) Exempted cases. The provisions of paragraphs (1) through (5) of sub-
section (a) of this section are not applicable in the case of any consumer
credit report to be used in connection with

©

@

D

@

©)

a credit transactlon involving, or which may reasonably be expected
to involve, a principal amount of $150,000 or more;

the underwriting of life insurance involving, or which may reason-
ably be expected to involve, a face amount of $150,000 or more; or

the employment of any individual at an annual salary which equals,
or which may reasonably be expected to equal $75,000, or more.

Running of Reporting Period

D

)

In general. The 7-year period referred to in paragraphs (4) and (6)°
of subsection (a) shall begin, with respect to any delinquent account
that is placed for collection (internally or by referral to a third party,
whichever is earlier), charged to profit and loss, or subjected to any
similar action, upon the expiration of the 180-day period beginning
on the date of the commencement of the delinquency which imme-
diately preceded the collection activity, charge to profit and loss, or
similar action.

Effective date. Paragraph (1) shall apply only to items of information -
added to the file of a consumer on or after the date that is 455 days
after the date of enactment of the Consumer Credit Reporting Reform
Act of 1996.

Information Required to be Disclosed

(1)

Title 11 information. Any consumer reporting agency that furnishes
a consumer report that contains information regarding any case in-
volving the consumer that arises under title 11, United States Code,
shall include in the report an identification of the chapter of such

title 11 under which such case arises if provided by the source of the

information. If any case arising or filed under title 11, United States
Code, is withdrawn by the consumer before a final judgment, the

6 This provision, added in September 1996, should read “paragraphs (4) and (5)....” Prior Section 605(2)(6)
was amended and re-designated as Section 605(2)(5) in November 1998. The current Section 605(a)(6),
added in December 2003 and now containing no reference to any 7-year period, is obviously inapplicable.

23
618



§605-15US.C.81681c

©

®

€))

consumer reporting agency shall include in the report that such case
‘or filing was withdrawn upon receipt of documentation certifying
such withdrawal.

(2) Key factor in credit score information. Any consumer reporting
- agency that furnishes a consumer report that contains any credit score
or any other risk score or predictor on any consumer shall include
in the report a clear and conspicuous statement that a key factor (as
defined in section 609(f)(2)(B)) that adversely affected such score or
predictor was the number of enquiries, if such a predictor was in fact
a key factor that adversely affected such score. This paragraph shall
not apply to a check services company,-acting as such, which issues
authorizations for the purpose of approving or processing negotiable
instruments, electronic fund transfers, or similar methods of pay-
ments, but only to the extent that such company is engaged in such
activities. ,
Indication of closure of account by consumer. If a consumer reporting
agency is notified pursuant to section 623(a)(4) [§ 1681s-2] that a credit
account of a consumer was voluntarily closed by the consumer, the agency
shall indicate that fact in any consumer report that includes information
related to the account.

Indication of dispute by consumer. If a consumer reporting agency is noti-
fied pursuant to section 623(a)(3) [§ 1681s-2] that information regarding

a consumer who was furnished to the agency is disputed by the consumer,
the agency shall indicate that fact in each consumer report that mcludes
the disputed information.

Truncation of Credit Card and Debit Card Numbers.

(1) . In general. Except as otherwise provided in this subsection, no
- person that accepts credit cards or debit cards for the transaction of
“business shall print more than the last 5 digits of the card number or
the expiration date upon any receipt provided to the cardholder at the
point of the sale or transaction.

(2): Limitation. This subsection shall apply only to receipts that are
electronically printed, and shall not apply to transactions in which the
sole means of recording a credit card or debit card account number is
by handwriting or by an imprint or copy of the card.

(3) Effective date. This subsection shall become effective -

(A) 3 years after the date of enactment of this subsection, with
respect to any cash register or other machine or device that
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electronically prints receipts for credit card or debit card trans-
actions that is in use before January 1, 2005; and

1 year after the date of enactment of this subsection, with
respect to any cash register or other machine or device that
electronically prints receipts for credit card or debit card trans-
actions that is first put into use on or after January 1, 2005.

(h) Notice of Discrepancy in Address

(1) In general. If a person has requested a consumer report relating to
a consumer from a consumer reporting agency described in section
603(p), the request includes an address for the consumer that sub-
stantially differs from the addresses in the file of the consumer, and
the agency provides a consumer report in response to the request, the
consumer reporting agency shall notify the requester of the existence
of the discfrepancy.

See also 16 CFR Part 641
72 Fed. Reg. 63771-72 (11/09/07)
74 Fed. Reg. 2264041 (05/14/09)

(2) Regulations
(A) Regulations required. The Bureau shall, in consultation with

" ®

the Federal banking agencies, the National Credit Union
Administration, and the Federal Trade Commission, prescribe
regulations providing guidance regarding reasonable policies
and procedures that a user of a consumer report should employ
when such user has received a notice of discrepancy under

paragraph (1).
Policies and procedures to be included. The regulations

prescribed under subparagraph (A) shall describe reasonable
policies and procedures for use by a user of a consumer report--

() to form a reasonable belief that the user knows the identity
of the person to whom the consumer report pertains; and

(i) 1if the user establishes a continuing relationship with the
consumer, and the user regularly and in the ordinary course
of business furnishes information to the consumer reporting
agency from which the notice of discrepancy pertaining to
the consumer was obtained, to reconcile the address of the
consumer with the consumer reporting agency by furnishing
such address to such consumer reporting agency as part of
information regularly furnished by the user for the period in
which the relationship is established.
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§ 605A. Identity theft prevention; fraud alerts and active duty
alerts [15 U.S.C. § 1681c-1]

(a) One-call Fraud Alerts

(1) Initial alerts. Upon the direct request of a consumer, or an individu-
 al acting on behalf of or as a personal representative of a consumer,
who asserts in good faith a suspicion that the consumer has been or is
about to become a victim of fraud or related crime, including identity
theft, a consumer reporting agency described in section 603(p) that
maintains a file on the consumer and has received appropriate proof
of the identity of the requester shall -

(A) include a fraud alert in the file of that consumer, and also
provide that alert along with any credit score generated in using
that file, for a period of not less than 90 days, beginning on the

- date of such request, unless the consumer or such representative
requests that such fraud alert be removed before the end of such
period, and the agency has received appropriate proof of the
identity of the requester for such purpose; and

(B) refer the information regarding the fraud alert under this
paragraph to each of the other consumer reporting agencies
described in section 603(p), in accordance with procedures

- developed under section 621(f).

(2) Access to free reports. In any case in which a consumer reporting
agency includes a fraud alert in the file of a consumer pursuant to this
. subsection, the consumer reporting agency shall -

(A) disclose to the consumer that the consumer méy request a free
copy of the file of the consumer pursuant to section 612(d); and

(B) provide to the consumer all disclosures required to be made un-
' der section 609, without charge to the consumer, not later than
3 business days after any request described in subparagraph
(A). S |
(b) Extended Alerts

(1) In general. Upon the direct request of a consumer, or an md1v1dual
acting on behalf of or as a personal representative of a consumer,
who submits an identity theft report to a consumer reporting agency
described in section 603(p) that maintains a file on the consumer,
if the agency has received appropriate proof of the 1dent1ty of the
requester, the agency shall —
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(A) include a fraud alert in the file of that consumer, and also
provide that alert along with any credit score generated in using
that file, during the 7-year period beginning on the date of such

. request, unless the consumer or such representative requests
that such fraud alert be removed before the end of such period
and the agency has received appropriate proof of the identity of
the requester for such purpose;

(B) during the 5-year period beginning on the date of such request,
exclude the consumer from any list of consumers prepared by
. the consumer reporting agency and provided to any third party
to offer credit or insurance to the consumer as part of a transac-
tion that was not initiated by the consumer, unless the consumer
or such representative requests that such exclusion be rescmded
before the end of such period; and

(C) refer the information regarding the extended fraud alert under
this paragraph to each of the other consumer reporting agen-
cies described in section 603(p), in accordance with procedures
developed under section 621(f).

(2) Access to free reports. In any case in which a consumer reporting
agency includes a fraud alert in the file of a consumer pursuant to this
subsection, the consumer reporting agency shall -

(A) disclose to the consumer that the consumer may request 2 free
copies of the file of the consumer pursuant to section 612(d)

during the-12-meonth-period-beginning-en-the-date-on-which-the
fraud alert was included in the file; and
(B) provide to the consumer all disclosures required to be made un-

der section 609, without charge to the consumer, not later than
3 business days after any request described in subparagraph
(A). '

(c) Active duty alerts. Upon the direct request of an active duty military
consumer, or an individual acting on behalf of or as a personal represen-
tative of an active duty military consumer, a consumer reporting agency
described in section 603(p) that maintains a file on the active duty military
consumer and has received appropriate proof of the identity of the request-
er shall -

(1) include an active duty alert in the file of that active duty military
consumer, and also provide that alert along with any credit score gen-
erated in using that file, during a period of not less than 12 months,
or such longer period as the Bureau shall determine, by regulation,
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beginning on the date of the request, unless the active duty military
consumer or such representative requests that such fraud alert be
removed before the end of such period, and the agency has received
appropriate proof of the identity of the requester for such purpose

- (2) during the 2-year period beginning on the date of such request,

exclude the active duty military consumer from any list of consumers
prepared by the consumer reporting agency and provided to any third
party to offer credit or insurance to the consumer as part of a transac-
tion that was not initiated by the consumer, unless the consumer re-
quests that such exclusion be rescinded before the end of such period;
and '

(3) refer the information regarding the active duty alert to each of the
other consumer reporting agencies described in section 603(p), in ac-
corda.nce with procedures developed under section 621(f).

See also 16 CFR Part 613.1
69 Fed. Reg. 63922 (11/03/04)

Procedures. Each consumer reporting agency described in section 603(p)
shall establish policies and procedures to comply with this section, includ-
ing procedures that inform consumers of the availability of initial, extend-
ed, and active duty alerts and procedures that allow consumers and active
duty military consumers to request initial, extended, or active duty alerts
(as applicable) in a simple and easy manner, including by telephone.

Referrals of alerts. Each consumer reporting agency described in section
603(p) that receives a referral of a fraud alert or active duty alert from an-
other consumer reporting agency pursuant to this section shall, as though
the agency received the request from the consumer directly, follow the
procedures required under —

(1) paragraphs (1)(A) and (2) of subsection (a), in the case of a referral
under subsection (a)(1)(B);

(2) paragraphs (1)(A), (1)(B), and (2) of subsection (b), in the case of a
. referral under subsection (®)(IX(C); and

(3) paragraphs (1) and (2) of subsection (c), in the case of a referral
under subsection (c)(3). o

Duty of reseller to reconvey alert. A reseller shall include in its report
any fraud alert or active duty alert placed in the file of a consumer pursu-
ant to this section by another consumer reporting agency. '

Duty of other consumer reporting agencies to provide contact informa-
tion. If a consumer contacts any consumer reporting agency that is not
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described in section 603(p) to communicate a suspicion that the consumer _
has been or is about to become a victim of fraud or related crime, -includ-

. ing identity theft, the agency shall provide information to the consumer on

how to contact the Bureau and the consumer reporting agencies described

. in'section 603(p) to obtain more detailed information and request alerts

under this section.

Limitations on Use of Information for Credit Extensions
(1) Requirements for initial and active duty alerts

(A) Notification. Each initial fraud alert and active duty alert under
this section shall include information that notifies all prospec- -
tive users of a consumer report on the consumer to which the
alert relates that the consumer does not authorize the establish-
ment of any new credit plan or extension of credit, other than
under an open-end credit plan (as defined in section 103(i)),

in the name of the consumer, or issuance of an additional card
on an existing credit account requested by a consumer, or any
increase in credit limit on an existing credit account requested
by a consumer, except in accordance with subparagraph (B).

- (B)

Limitation on Users

¢

In general.‘ No prospective user of a consumer report that
includes an initial fraud alert or an active duty alert in ac-
cordance with this section may establish a new credit plan
or extension of credit, other than under an open-end credit
plan (as defined in section 103(i)), in the name of the
consumer, or issue an additional card on an existing credit

“account requested by a consumer, or grant any increase

in credit limit on an existing credit account requested by a
consumer, unless the user utilizes reasonable policies and
procedures to form a reasonable belief that the user knows
the identity of the person making the request.

Verification. If a consumer requesting the alert has speci-
fied a telephone nmumber to be used for identity verification
purposes, before authorizing any new credit plan or exten-
sion described in clause (i) in the name of such consumer,
a user of such consumer report shall contact the consumer
using that telephone number or take reasonable steps to
verify the consumer’s identity and confirm that the ap-
plication for a new credit plan is not the result of identity
theft.
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(2) Requlrements for Extended Alerts

(A) Notification. Each extended alert under this section shall
include information that provides all prospective users of a
consumer report relating to a consumer with -

(1) notification that the consumer does not authorize the estab-

' lishment of any new credit plan or extension of credit de-
scribed in clause (i), other than under an open-end credit
plan (as defined in section 103(i)), in the name of the
consumer, or issuance of an additional card on an existing
credit account requested by a consumer, or any increase
in credit limit on an existing credit account requested by
a consumer, except in accordance with. subparagraph (B);
and

(i) a telephone number or other reasonable contact method
designated by the consumer.

(B) Limitation on users. No prospective user of a consumer report
or of a credit score generated using the information in the file
of a consumer that includes an extended fraud alert in ac-
cordance with this section may establish a new credit plan or
extension of credit, other than under an open-end credit plan

. (as defined in section 103(i)), in the name of the consumer, or
issue an additional card on an existing credit account requested
by a consumer, or any increase in credit limit on an exist-
ing credit account requested by a consumer, unless the user
contacts the consumer in person or using the contact method
described in subparagraph (A)(i1) to confirm that the application
for a new credit plan or increase in credit limit, or request for
an additional card is not the result of identity theft.

§ 605B.Block of information resulting from identity theft
[15 U.S.C. §1681c-2]

(a) Block. Except as otherwise provided in this section, a consumer report-
~ ing agency shall block the reporting of any information in the file of a
consumer that the consumer identifies as information that resulted from
_an alleged identity theft, nof later than 4 business days after the date of
receipt by such agency of - .

(1) appropriate proof of the identity of the consumer;
(2) a copy of an identity theft report; ' .
3) the idenﬁﬁcation of such information by the consumer; and
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(b)’

©

@

4)

a statement by the consumer that the information is not information
relating to any transaction by the consumer.

Notification. A consumer reporting agency shall promptly notify the fur-
nisher of information identified by the consumer under subsection (a)--

(-

@
©)

@)

that the information may be a result of identity theft;
that an identity theft report has been filed; '

that a block has been requested underlthis section; and
of the effective dates of the block. |

Authority to Decline or Rescind

6y

@

©))

In general. A censumer feporﬁng agency may decline to block, or may
rescind any block, of information relating to a consumer under this sec-
tion, 1f the consumer reporting agency reasonably determines that -

~ (A) the information was blocked in error or a block was requested

by the consumer in error;

(B) the information was blocked, or a block was requested by the
consumer, on the basis of a material misrepresentation of fact
by the consumer relevant to the request to block; or

(C) the consumer obtained possession of goods, services, or money
as a result of the blocked transaction or transactions.

Notification to consumer. If a block of information is declined or
rescinded under this subsection, the affected consumer shall be noti-
fied promptly, in the same manner as consumers are notified of the
remsertlon of information lmder section 611(a)(5)(B). -

Szgnzﬁcance of block. For purposes of this subsecnon if a consumer

‘reporting agency rescinds a block, the presence of information in the -

file of a consumer prior to the blocking of such information is not
evidence of whether the consumer knew or should have known that
the consumer obtained possession of any goods, services, or money
as a result of the block.

Exception for Resellers

(1) No reseller file. This section shall not apply to a consumer reporting

agency, if the consumer reporting agency -
(A) is$ areseller;

(B) is not, at the time of the request of the consumer under subsec-
tion (a), otherwise furnishing or reselling a consumer report
concerning the information identified by the consumer; and
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(C) informs the consumer, by any means, that the consumer may
report the identity theft to the Bureau to obtain consumer mfor—
mation regarding identity theft.

(2) Reseller with file. The sole obligation of the consumer reporting
agency under this section, with regard to any request of a consumer
under this section, shall be to block the consumer report maintained
by the consumer reporting agency from any subsequent use, if -

(A) the consumer, in accordance with the provisions of subsection
(a), identifies, to a co’nsumer reporting agency, information in
the file of the consumer that resulted from identity theft; and

(B) the consumer reporting agency is a reseller of the identified
information.

(3) Notice. In carrying out its obhgatlon under paragraph (2), the re-
seller shall promptly provide a notice to the consumer of the decision
to block the file. Such notice shall contain the name, address, and
telephone number of each consumer reporting agency from which the
consumer information was obtained for resale.

(e) Exception for verification companies. The provisions of this section do
not apply to a check services company, acting as such, which issues au-
thorizations for the purpose of approving or processing negotiable instru-
ments, electronic fund transfers, or similar methods of payments, except
that, beginning 4 business days after receipt of information described in
paragraphs (1) through (3) of subsection (a), a check services company
shall not report to a national consumer reporting agency described in sec-
tion 603(p), any information identified in the subject identity theft report
as resulting from identity theft.

(f) Access to blocked information by law enforcement agencies. No provision
of this section shall be construed as requiring a consumer reporting agency
to prevent a Federal, State, or local law enforcement agency from ac- .
cessing blocked information in a consumer file to which the agency could
otherwise obtain access under this title.

§ 606. Disclosure of investigative consumer reports
[15 U.S.C. § 1681d]

(a) Disclosure of fact of preparation. A person may not procure or cause to
be prepared an investigative consumer report on any consumer unless

(1) it is clearly and accurately disclosed to the consumer that an inves-
tigative consumer report including information as to his character,

Dw
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(®)

general reputation, personal characteristics and mode of living,
whichever are applicable, may be made, and such disclosure

(A) is made in a writing mailed, or otherwise delivered, to the
consumer, not later than three days after the date on which the
report was first requested, and

(B) includes a statement informing the consumer of his right to
request the additional disclosures provided for under subsection
(b) of this section and the written summary of the rights of the
‘consumer prepared pursuant to section 609(c) [§ 1681¢g]; and

(2) the person certifies or has certified to the consumer reporting agency
that '

(A) the person has made the disclosures-to the consumer required
" by paragraph (1); and - '

(B) the person will comply with subsection (b).

Disclosure on request of nature and scope of investigation. Any person
who procures or causes to be prepared an investigative consumer report
on any consumer shall, upon written request made by the consumer within
a reasonable petiod of time after the receipt by him of the disclosure
required by subsection (a)(1) of this section, make a complete and accu-
rate disclosure of the nature and scope of the investigation requested. This
disclosure shall be made in a writing mailed, or otherwise delivered, to

- the consumer not later than five days after the date on Wthh the request

©

()

for such disclosure was received from the consumer or such report was
first requested, whichever is the later.

Limitation on liability upon showing of reasonable procedures for compli-
ance with provisions. No person may be held liable for any violation of
subsection (a) or (b) of this section if he shows by a preponderance of the
evidence that at the time of the violation he maintained reasonable proce-
dures to assure compliance with subsection (a) or (b) of this section.

Prohibitions _
(1) Certification. A consumer reporting agency shall not prepare or
furnish investigative consumer report unless the agency has received

a certification under subsection (a)(2) from the person who requested
- the report.

(2) Inguiries. A consumer reporting agency shall not make an inquiry
for the purpose of preparing an investigative consumer report on a
consumer for employment purposes if the making of the inquiry by
an employer or prospective employer of the consumer would violate
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any applicable Federal or State equal employment opportunity law or
regulation. : ‘

Certain public record information. Except as otherwise provided in
section 613 [§ 1681k], a-.consumer reporting agency shall not furnish
an investigative consumer report that includes information that is a
matter of public record and that relates to an arrest, indictment, con-
viction, civil judicial action, tax lien, or outstanding judgment, unless
the agency has verified the accuracy of the information during the
30-day period ending on the date on which the report is furnished. -

Certain adverse information. A consumer reporting agency shall not
prepare or furnish an investigative consumer report on a consumer
that contains information that is adverse to the interest of the consum-
er and that is obtained through a personal interview with a néighbor,
friend, or associate of the consumer or with another person with ,
whom the consumer is acquainted or who has knowledge of such item
of information, unless ’

(A) the agency has followed reasonable procedures to obtain con- -
firmation of the information, from an additional source that has
independent and direct knowledge of the information; or

B) the person interviewed is the best possible source of the infor-
mation. N

§ 607. Compliance procedures [15U.5.C. §1681e]

(a) . Identity and purposes of credit users. Every consumer reporting agency

(b)

shall maintain reasonable procedures designed to avoid violations of sec-
tion 605 [§ 1681c] and to limit the furnishing of consumer reports to the

purposes listed under section 604 [§ 1681b] of this title. These procedures
shall require that prospective users of the information identify themselves,

certify the purposes for which the information is sought, and certify
that the information will be used for no other purpose. Every consumer

reporting agency shall make a reasonable effort to verify the identity of a
new prospective user and the uses certified by such prospective user prior

to furnishing such user a consumer report. No consumer reporting agency

may furnish a consumer report to any person if it has reasonable grounds

for believing that the consumer report will not be used for a purpose listed

in section 604 [§ 1681b] of this title.

Accuracy of report. Whenever a consumer reporting agency prepares a
consumer report it shall follow reasonable procedures to assure maximum

- possible accuracy of the information concerning the individual about

whom the report relates.
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(c) Disclosure of consumer reports by users allowed. A consumer report-
ing agency may not prohibit a user of a consumer report furnished by the
agency on a consumer from disclosing the contents of the report to the

@

~ consumer, if adverse action against the consumer has been taken by the

user based in whole or in part on the report.

Notice to Users and Furnishers of Information

6y

@

Notice requirement. A consumer reporting agency shall provide to
any person

(A) who régiﬂarly and in the ordinary course of business furnishes
information to the agency with respect to any consumer; or

(B) to whom a consumer report is provided by the agency; a notice
of such person’s responsibilities under this title.

See also 16 CFR 698, App G-H
69 Fed. Reg. 69776 (11/30/04)

Content of notice. The Bureau shall prescribe the content of notices
under paragraph (1), and a consumer reporting agency shall be in
compliance with this subsection if it provides a notice under para-
graph (1) that is substantially similar to the Bureau prescription under
this paragfaph.

Procurement of Consumer Report for Resale

)

@

Disclosure. A person may not procure a consumer report for pur-

poses of reselling the report (or any information in the report) unless
the person discloses to the consumer reporting agency that originally
furnishes the report ’

(A) the identity of the end-user of the report (or information); and

(B) each permissible purpose under section 604 [§ 1681b] for which
the report is furnished to the end-user of the report (or informa-
tion).

Responsibilities of procurers.for resale. A person who procures a
consumer report for purposes of reselling the report (or any informa-

_ tion in the report) shall

(A) establish and. comply with reasonable procedures designed to
ensure that the report (or information) is resold by the person
only for a purpose for which the report may be furnished under
section 604 [§ 1681b], including by requiring that each person
to which the report (or information) is resold and that resells or
provides the report (or information) to any other person

3B -
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(i) identifies each end user of the resold report (or informa-
' tion);

(i) certifies each purpose for which the report (or informa-
tion) will be used; and

(iii) certifies that the report (or information) will be used for
no other purpose; and .

(B) before reselling the report, make reasonable efforts to verify the
identifications and certifications made under subparagraph (A).

(3) Resale 3f consumer report to a federal agency or department. Not-
withstanding paragraph (1) or (2), a person who, procures a consumer
report for purposes of reselling the report (or any information in the
report) shall not disclose the identity of the end-user of the report
under paragraph (1) or (2) if - '

(A) the end user is an agency or department of the United States
Government which procures the report from the person for pur-
poses of determining the eligibility of the consumer concerned
to receive access or continued access to classified information

(as defined in section 604(b)(4)(E)(1)); and

(B). the agency or department certifies in writing to the person
reselling the report that nondisclosure is necessary to protect
classified information or the safety of persons employed by or
contracting with, or undergoing investigation for work or con-
tracting with the agency or department.

' §608. Dlsclosures to governmental agencies [15 U S.C.8 1681f]

Notwithstanding the provisions of section 604 [§ 1681b] of this title, a
consumer reporting agency may furnish identifying information respecting
any consumer, limited to his name, address, former addresses, places of
employment, or former places of employment, to a governmental agency.

§ 609. Disclosuresto consumers[15 U.S.C. §1681g]

(a) Information on file; sources; report recipients. Every consumer reporting
agency shall, upon request, and subject to 610(a)(1) [§ 1681%], clearly and
accurately disclose to the consumer:

¢)) All information ‘in the consumer’s file at the time of the request
except that—

(A) if the consumer to whom the ﬁle relates requests that the first
" 5 digits of the social security number (or similar identification
number) of the consumer not be included in the disclosure and

31




§ 609 - 15 U.S.C. § 16819

@

€))

B)

the consumer reporting agency has received appropriate proof
of the identity of the requester, the consumer reporting agency
shall so truncate such number in such disclosure; and

nothing in this paragraph shall be construed to require a con-
sumer reporting agency to disclose to a consumer any informa-
tion concerning credit scores or any other risk scores or predic-
tors relating to the consumer.

The sources of the information; except that the sources of mforma
tion acqulred solely for use in preparing an investigative consumer
report and actually use for no other purpose need not be disclosed:
Provided, That in the event an action is brought under this title, such
sources shall be available to the plaintiff under appropriate dlscovery
procedures in the court in which the action is brought.

B)

©

(A) Identification of each person (including each end-user identified

under section 607(e)(1) [§ 1681e]) that procured a consumer
report

(i) for employment purposes, during the 2-year period pre-
ceding the date on which the request is made; or

(ii) -for any other purpose, during the 1-year period preceding
the date on which the request is made. :

An identification of a person under subparagraph (A) shall
include

(@) the name'of the person or, if applicable, the trade name
(written in full) under which such person conducts busi-
ness; and

(i) upon request of the consumer, the address and telephone
number of the person.

Subparagraph (A) does not apply if -

(1) the end user is an agency or department of the United
States Government that procures the report from the
person for purposes of determining the eligibility of the
consumer to whom the report relates to receive access or
continued access to classified information (as defined in
section 604(b)(4)(E)(1)); and

(i) the head of the agency or department makes a written -
finding as prescribed under section 604(b)(4)(A).
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(b)

(©)

(4) The dates, original payees, and amounts of any checks upon which is .
based any adverse characterization of the consumer, included in the
file at the time of the disclosure.

(5) A record of all inquiries received by the agency during the 1-year . .
period preceding the request that identified the consumer in connec-
tion with a credit or insurance transaction that was not initiated by the
consumer.

(6) If the consumer requests the credit file.and not the credit score, a
- statement that the consumer may request and obtain a credit score.

Exempt information. The requirements of subsection (a) of this section
respecting the disclosure of sources of information and the recipients

of consumer reports do not apply to information received or consumer
reports furnished prior to the effective date of this title except to the extent
that the matter involved is contained in the files of the consumer reporting
agency on that date. : : '

Summary of Rights to Obtain and Dispute Information in Consumer Re-
ports and to Obtain Credit Scores
See also 16 CFR Part 698, App F
- 69 Fed. Reg. 69776 (11/30/04)
(1) Bureau Summary of Rights Required
(A) In general. The Bureau shall prepare a model summary of the
rights of consumers under this title. '

(B) Content of summary. The summary of rights i)repared under
subparagraph (A) shall include a description of -

(i) the right of a consumer to obtain a copy of a consumer
report under subsection (2) from each consumer reporting
agency;

(i) the frequency and circumstances under which a consumer
is entitled to receive a consumer report without charge . .
" under section 612;

(1ii) the right of a consumer to dispiite information in the file
of the consumer under section 611;

(iv) the right of a consumer to obtain a credit score from a
consumer reporting agency, and a description of how to
obtain a credit score;
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(v) - the method by which a consumer can contact, and obtain a
consumer report from, a consumer reporting agency with-
out charge, as provided in the regulations of the Bureau
prescribed under section 211(c) of the Fair and Accurate
Credit Transactions Act of 2003; and

(vi) the method by which a consumer can contact, and obtain
a consumer report from, a consumer reporting agency
described in séction 603(w), as provided in the regulations
of the Bureau prescribed under section 612(a)(1)(C).

Availability of summary of rights. The Bureau shall -

(1) actively publicize the availability of the summary of rights
- prepared under this paragraph; '
(i) comspicuously post on its Internet website the availability
of such summary of rights; and

(iii) promptly make such summary of nghts available to con-
sumers, on request. .

Summary of rights required to be included with agency disclosures.
A consumer reporting agency shall provide to a consumer, with each
written disclosure by the agency to the consumer under this section —

(A)

@

(©

D)

B)

the summary of rights prepared by the Bureau under paragraph
(1

in the case of a consumer reporting agency described in section
603(p), a toll-free telephone number established by the agency,
at which personnel are accessible to consumers during normal
business hours; '

a list of all Federal agencies responsible for enforcing any pro-
vision of this title, and the address and any appropriate phone
number of each such agency, in a form that will assist the con-
sumer in selecting the appropriate agency;

a statement that the consumer may have additional rights under

State law, and that the consumer may wish to contact a State or
local consumer protection agency or a State attorney general (or
the equivalent thereof) to learn of those rights; and

a statement that a consumer reporting agency is not required

to remove accurate derogatory information from the file of a
consumer, unless the information is outdated under section 605
or cannot be verified.
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(@ Summary of Rights of Identity Theft Victims

See also 16 CFR Part 698, App E
69 Fed. Reg. 69776 (11/30/04)

(1) In general. The Bureau, in consultation with the Federal banking
agencies and the National Credit Union Administration, shall prepare
a model summary of the rights of consumers under this title with re-
spect to the procedures for remedying the effects of fraud or identity
theft involving credit, an electronic fund transfer, or an account or
transaction at or with a financial institution or other creditor.

(2) Summary of rights and contact information. Beginning 60 days
after the date on which the model summary of rights is prescribed in
final form by the Bureau pursuant to paragraph (1), if any consumer
contacts a consumer reporting agency and expresses a belief that the

+ consumer is a victim of fraud or identity theft involving credit, an
electronic fund transfer, or an account or transaction at or with a
financial institution or other creditor, the consumer reporting agency
shall, in addition to any other action that the agency may take, pro-
vide the consumer with a summary of rights that contains all of the
information required by the Bureau under paragraph (1), and infor-
mation on how to contact the Bureau to obtain more detailed informa-
tion. '

(¢) Information Available to Victims

(1) In general. For the purpose of documenting fraudulent transactions
resulting from identity theft, not later than 30 days after the date of
receipt of a request from a victim in accordance with paragraph (3),
and subject to verification of the identity of the victim and the claim
of identity theft in accordance with paragraph (2), a business entity

- that has provided credit to, provided for consideration products, -
goods, or services to, accepted payment from, or otherwise entered
into a commercial transaction for consideration with, a person who
has allegedly made unauthorized use of the means of identification of
the victim, shall provide a copy of application and business transac-
tion records in the control of the business entity, whether maintained

. by the business entity or by another person on behalf of the business
entity, evidencing any transaction alleged to be a result of identity
theft to —

(A) th{e victim; ‘
(B) any Federal, State, or local goverpment law enforcement
agency or officer specified by the victim in such a request; or
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(C) Any law enforcement agency investigating the identity theft
and authorized by the victim to take receipt of records provided

under this subsection.

(2) Verification of identity and claim. Before a business entity provides
any information under paragraph (1), unless the business entity, at its
discretion, otherwise has a high degree of confidence that it knows
the identity of the victim making a request under paragraph (1), the -
victim shall provide to the business entity —

(A) * as proof of positive identification of the vicﬁm, at the election
of the business entity -

®B)

®

(i)

(i)

the presentation of a govemmént—issued identification
card;

personally identifying information of the same type as was
provided to the business entity by the unauthorized per-
son; or

personally identifying information that the business entity
typically requests from new applicants or for new transac-
tions, at the time of the victim’s request for information,
including any documentation described in clauses (i) and
(ii); and s

as proof of a claim of identity tﬁeﬁ, at the election of the busi-
ness entity —

®

(i)

a copy of a police report evidencing the claim of the vic-
tim of identity theft; and

‘a properly cbmpleted -

(D) copy of a standardized affidavit of identity theft de-
veloped and made available by the Bureau; or

(II) an affidavit of fact that is acceptable to the business
entity for that purpose.

(3) Procedures. The request of a victim under phragraph (1) shall -

(A)
®B)

©

and

be in writing;

be mailed to an address specified by the business entity, if any;

if asked by the business entity, include relevant information
about any transaction alleged to be a result of identity theft to
facilitate compliance with this section including —

1
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“):

®

©®

fo

®)

)

() if known by the victim, (or if readily obtainable by the
victim), the date of the application or transaction; and

(i). if known by the victim (or if readily obtainable by the vic-
tim), any other identifying information such as an account
or transaction number.

No charge to victim. Information required to be provided under
paragraph (1) shall be so provided without charge.

Authonty to decline to provide information. A business entity may
decline to provide information under paragraph (1) if, in the’

exercise of good faith, the business entity determines that -

(A) this subsection does not require disclosure of the information;

(B) after feviewing the information providéd pursuant to paragraph

(2), the business entity does not have a high degree of confi-
dence in knowing the true 1dent1ty of the individual requestmg
the mformat}lon

(C) the request for the information is based on a misrepresentation
. of fact by the individual requesting the information relevant to
the request for information; or

(D the information requested i is Internet navigational data or.
similar mformatlon about a person’s visit to a website or online
service.

Limitation on liability. Except as provided in section 621 , sections

-616 and 617 do not apply to any violation of this subsection.

Limitation on civil liability. No business entity may be held civilly
liable under any provision of Federal, State, or other law for disclo-
sure, made in good faith pursuant to this subsection.

No new recordkeeping obligation. Nothing in this subsection cre-
ates an obligation on the part of a business entity to obtain, retain, or
maintain information or records that are not otherwise required to be
obtained, retained, or maintained in the ordinary course of its busi-
ness or under other applicable law.

Rule .of Construction

(A) In general. No provision of subtitle A of title V of Public Law
106-102, prohibiting the disclosure of financial information by
a business entity to third parties shall be used to deny disclosure
of information to the victim under this subsection.

637




§609-15U.5.C.§1681g

®

(B) Limitation. Except as provided in subparagraph (A), nothing
in this subsection permits a business entity to disclose informa-
tion, including information to law enforcement under subpara-
graphs (B) and (C) of paragraph (1), that the business entity is
otherwise prohibited from disclosing under any other applicable
provision of Federal or State law.

(10) Affirmative defense. In any civil action brought to enforce this
subsection, it is an affirmative defense (which the defendant must
establish by a preponderance of the evidence) for a business entity to
file an affidavit or answer stating that-

(A) the business entity has made a reasonably dlhgent search of its
avallable business records; and

(B) the records requested under this subsection do not exist or are
not reasonably available.

(11) Definition of victim. For purposes of this subsection, the term “vic-
.tim” means a consumer whose means of identification or financial
information has been used or transferred (or has been alleged to have
been used or transferred) without the authority of that consumer, with -
the intent to commit, or to a1d or abet, an identity theft or a 51m11ar
crime.

. (12) Effective date. This subsection shall become effective 180 days after

the date of enactment of this subsection.

. (13) Effectiveness study. Not léter than 18 months after the date of enﬁct—

ment of this subsection, the Comptroller General of the United States
shall submit a report to Congress assessing the effectlveness of this
provision.

Disclosure of Credit Scores

(1) In general. Upon the request of a consumer for a credit score, a
consumer reporting agency shall supply to the consumer a state-
ment indicating that the information and credit scoring model may be
different than the credit score that may be used by the lender, and a
notice which shall include -

(A) the current credit score of the consumer or the most recent
credit score of the consumer that was previously calculated by

the credit reporting agency for a purpose related to the exten-
sion of credit;

(B) the range of possible cfedit scores under the model used;
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©

D)
42

all of the key factors that adversely affected the credit score
of the consumer in the model used, the total number of which
shall not exceed 4, subject fo paragraph (9);

the date on which the credit score was created; and

the name of the person or entity that provided the credit score
or credit file upon which the credit score was created.

(2) . Definitions. For purposes of this subsection, the followmg deﬁm—
tions shall apply:

3

(A)

®B)

1

The term “credit scqre” -

(i) means a numerical value or a categorization derived from
a statistical tool or modeling system used by a person who
makes or arranges a loan to predict the likelihood of cer-
tain credit behaviors, including default (and the numerical
value or the categorization derived from such analysis may
also be referred to as a “risk predictor” or “risk score™);
and

. (i) does not include —

(D any mortgage score or rating of an automated un-
derwriting system that considers one or more factors
in addition to credit information, including the loan
to value ratio, the amount of down payment, or the
financial assets of a consumer; or

(ID any other elements of the underwriting process or
underwriting decision.

The term “key factors™ means all relevant elements or reasons
adversely affecting the credit score for the particular individual,
listed in the order of their importance based on their effect on
the credit score.

Timeframe and manner of disclosure. The information required by
this subsection shall be provided in the same timeframe and manner
as the information described in subsection (a). .

(4) Applicability to certain uses. This subsection shall not be construed
so as to compel a consumer reporting agency to develop or disclose a
score if the agency does not -

(A)

distribute scores that are used in connection with residential real
property loans; or

a4
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>

©

@)

®

©

(B) develop scores that assist credit providers in understanding the
general credit behavior of a consumer and predicting the future
credit behavior of the consumer.

Applicability to credit scores developed by another person.

(A) In general. This subsection shall not be construed to require a
consumer reportmg agency that distributes credit scores devel-
oped by another person or entity to provide a further explana-

. tion of them, or to process a dispute arising pursuant to section
611, except that the consumer reporting agency shall provide
the consumer with the name and- address and website for con-
tacting the person or entity who developed the score or devel- .
oped the methodology of the score. |

(B) Exception. This paragraph shall not apply to a consumer re-
porting agency that-develops or modifies scores that are devel-
oped by another person or entity.

Maintenance of credit scores not required. This subsection shall
not be construed to require a consumer reporting agency to maintain
credit scores in its files. '

Compliance in certain cases. In complymg with this subsecuon a
consumer reporting agency shall -

(A) supply the consumer with a credit score that is derived from a
credit scoring model that is widely distributed to users by that
consumer reporting agency in connection with residential real
property loans or with a credit score that assists the consumer
in understanding the credit scoring assessment of the credit
behavior of the consumer and predictions about the future credit
behavior of the consumer; and '

(B) a statement indicating that the information and credit scoring
model may be different than that used by the lender.

Fair and reasonable Jfee. A consumer reporting agency may charge |
a fair and reasonable fee, as determined by the Bureau, for providing
the information required under this subsection.

See also 69 Fed. Reg. 64698 (11/08/04)

Use of enquiries as a key factor. If a key factor that adversely affects
the credit score of a consumer consists of the number of enquiries
made with respect to a, consumer report, that factor shall be included
in the disclosure pursuant to paragraph (1)(C) without regard to the
numerical limitation in such paragraph.
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(g) Disclosure of Credit Scores by Certain Mortgage Lenders

(1) In general. Any person who makes or arranges loans and who uses
a consumer credit score, as defined in subsection (f), in connection
with an application initiated or sought by a consumer for a closed end
loan or the establishment of an open end loan for a consumer purpose
that is secured by 1 to 4 units of residential real property (hereafter in
this subsection referred to as the “lender”) shall provide the follow-
. ing to the consumer as soon as reasonably practicable:

(A) Information: Required under Subsection (f)

(1) Ingeneral. A copy of the information identified in
subsection (f) that was obtained from a consumer report-
ing agency or was developed and used by the user of the
information.

- (i) Notice under subparagraph (D). In addition to the infor-
mation provided to it by a third party that provided the
credit score or scores, a lender is only required to provide
the notice contained in subparagraph (D).

(B) Disclosures in Case of Automated Underwriting System

(1) In general. If a person that is subject to this subsection
uses an automated underwriting system to underwrite a
loan, that person may satisfy the obligation to provide a
credit score by disclosing a credit score and associated key
factors supplied by a consumer reporting agency.

(ii) Numerical credit score. However, if a numerical credit
score is generated by an automated underwriting system
used by an enterprise, and that score is disclosed to the
person, the score shall be disclosed to the consumer con-
sistent with subparagraph (©).

(iii) Enterprise deﬁned. For purposes of this subparagraph,
the term “enterprise” has the same meaning as in para-
graph (6) of section 1303 of the Federal Housing Enter- -
prises Financial Safety and Soundness Act of 1992.

(C) Disclosures of credit scores not obtained from a consumer
reporting agency. A person that is subject to the provisions of
this subsection and that uses a credit score, other than a credit
score provided by a consumer reporting agency, may satisfy the
obligation to provide a credit score by disclosing a credit score
and associated key factors supplied by a consumer reporting
agency. :
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(D) Notice to home loan applicants. A.copy of the following
notice, which shall include the name, address, and telephone
number of each consumer reportmg agency providing a credit
score that was used:

“Notlce To The Home Loan Applicant

“In connection with your application for a home loan, the lender must disclose
to you the score that a consumer reporting agency distributed to users and the
lender used in connection with your home loan, and the key factors affecting
your credit scores.

-“The credit score is a computer generated summary calculated at the time of the
request and based on information that a consumer reporting agency or lender
has on file. The scores are based on data about your credit history and payment -
patterns. Credit scores are important because they are used to assist the lender
in determining whether you will obtain a loan. They may also be used to
determine what interest rate you may be offered on the mortgage. Credit scores

~ can change over time, depending on your conduct, how your credit history and

payment patterns change, and how credit scoring technologies change.

“Because the score is based on information in your credit history, it is very
important that you review the credit-related information that is being furnished
to make sure it is accurate. Credit records may vary from one company to
another.

“If you have questions about your credit score or the credit information that
is furnished to you, contact the consumer reporting agency at the address and
telephone number provided with this notice, or contact the lender, if the lender
" developed or generated the credit score. The consumer reporting agency plays
no part in the decision to take any action on the loan application and is unable
to provide you with specific reasons for the decision on a loan application.

“If you have quéstions concerning the terms of the loan, contact the lender.”

(E) Actions not required under this subsection. This subsection
shall not require any person to — :

(i) explain the information provided pursuant to subsection
@ | |
(ii disclose any information other than a credit score or key
factors, as defined in subsection (f);

- (iii) disclose any credit score or related information obtamed
by the user after a loan has closed;

(iv) provide more than 1 disclosure per loan transaction; or -
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(v) provide the disclosure required by this subsection when
another person has made the disclosure to the consumer
for that loan transaction.

() No Obligation for Content

(i) Ingeneral. The obligation of any person pursuant to
this subsection shall be limited solely to providing a copy
of the information that was received from the consumer
reporting agency. ' 4

(ii) Limit on liability. No person has liability under this

subsection for the content of that information or for the
omission of any information within the report provided by
the consumer reporting agency. S

(G) Person defined as excluding enterprise. Asused in this sub-
section, the term “person” does not include an enterprise (as
defined in paragraph (6) of section 1303 of the Federal Housing
Enterprises Financial Safety and Soundness Act of 1992).

. (2) Prohibition on Disclosure Clauses Null and Void

(A) In general. Any provision in a contract that prohibits the
disclosure of a credit score by a person who makes or arranges
loans or a consumer teporting agency is void.

(B) No liability for disclosure under this subsection. A lender shall
 not have liability under any contractual provision for disclosure
of a credit score pursuant to this subsection.

§ 610. Conditions and form of disclosure to consumers
[15 U.S.C. §1681h]

(a) In General

(1) Proper identification. A consumer reporting agency shall require,
as a condition of making the disclosures required under section 609
[§ 1681g], that the consumer furnish proper identification.

(2) Disclosure in writing. Except as provided in subsection (b), the
disclosures required to be made under section 609 [§ 1681g] shall be
provided under that section in writing.

(b) Other Forms of Disclosure

(1) In general. If authorized by a consumer, a consumer reporting
agency may make the disclosures required under 609 [§ 1681g]
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©

(d)

©

(A) other than in writing; and

(B) in such form as may be
(@) specified by the consumer in accordance with paragraph

(2); and '
(i) available from the agency.
2) Form. A consumer may specify pursuant to paragraph (1) that dis-

closures under section 609 [§ 1681g] shall be made

(A) in person, upon the appearance of the consumer at the place of
business of the consumer reporting agency where disclosures

are regularly provided, during normal business hours, and on
reasonable notice;

(B) by telephone, if the consumer has made a written request for
disclosure by telephone; '

(C) by electronic means, if available from the agency; or

(D) by any other reasonable means that is available from the
agency. ' - N

Trained personnel. Any consumer reporting agency shall provide trained
personnel to explain to the consumer any information furnished to him

* pursuant to section 609 [§ 1681g] of this title.

Persons accompanying consumer. The consumer shall be permitted to be
accompanied by one other person of his choosing, who shall furnish rea-
sonable identification. A consumer reporting agency may require the con-
sumer to furnish a written statement granting permission to the consumer
reporting agency to discuss the consumer’s file in such person’s presence.

Limitation of liability. Except as provided in sections 616 and 617 [§§
1681n and 16810] of this title, no consumer may bring any action or
proceeding in the nature of defamation, invasion of privacy, or negligence
with respect to the reporting of information against any consumer report-
ing agency, any user of information, or any person who furnishes infor-
mation to a consumer reporting agency, based on information disclosed
pursuant to section 609, 610, or 615 [§§ 1681g, 1681h, or 1681m] of this
title or based on information disclosed by a user of a consumer report to
or for a consumer against whom the user has taken adverse action, based
in whole or in part on the report, except as to false information furnished
with malice or willful intent to injure such consumer.
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§ 611. Procedurein case of disputed accuracy [15 U.S.C. § 1681i]
(a) Reinvestigations of Disputed Information
(1) Reinvestigation Required

(A) Ingeneral. Subject to subsection (f), if the completeness or
accuracy of any item of information contained in a consumer’s
file at a consumer reporting agency is disputed by the consumer
and the consumer notifies the agency directly, or indirectly
through a reseller, of such dispute, the agency shall, free of
charge, conduct a reasonable reinvestigation to determine
whether the disputed information is inaccurate and record the
current status of the disputed information, or delete the item
from the file in accordance with paragraph (5), before the end

-of the 30-day period beginning on the date on which the agency
receives the notice of the dispute from the consumer or reseller.

(B) Extension of period to reinvestigate. Except as provided in
subparagraph (c), the 30-day period described in subparagraph
(A) may be extended for not more than 15 additional days if the
consumer reporting agency receives information from the con-
sumer during that 30-day period that is relevant to the reinvesti-
gation.

(C) Limitations on extension of period to reinvestigate. Subpara-
graph (B) shall not apply to any reinvestigation in which,
during the 30-day period described in subparagraph (A), the
information that is the subject of the reinvestigation is found to
be inaccurate or incomplete or the consumer reporting agency
determines that the information cannot be verified.

(2) Prompt Notice-of Dispute to Furnisher of Information

(A) Ingeneral. Before the expiration of the 5-business-day period
" beginning on the date on which a consumer reporting agency

receives notice of a dispute from any consumer or a reseller in
accordance with paragraph (1), the agency shall provide noti-

" fication of the dispute to any person who provided any item of
information in dispute, at the address and in the manner es- -
tablished with the person. The notice shall include all relevant
information regarding the dispute that the agency has received
from the consumer or reseller. '

(B) Provision of other information. The consumer reporting agency
shall promptly provide to the person who provided the informa-
tion in dispute all relevant information regarding the dispute
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that is received by the agency from the consumer or the reseller
after the period referred to in subparagraph (A) and before the
end of the period referred to in paragraph (1)(A).

(3) Determination That Dispute Is Frivolous or Irrelevant

“

&)

(A)

®

(©)

In general. Notwithstanding paragraph (1), a consumer reporting
agency may terminate a reinvestigation of information disputed by
a consumer under that paragraph if the agency reasonably deter-
mines that the dispute by the consumer is. frivolous or irrelevant,
including by reason of a failure by a consumer to provide suffi-
cient information to investigate the disputed information.

Notice of determination. Upon making any determination in

- accordance with subparagraph (A) that a dispute is frivolous or

irrelevant, a consumer reporting agency shall notify the con-
sumer of such determination not later than 5 business days after
making such determination, by mail or, if authorized by the
consumer for that purpose, by any other means available to the
agency.

Contents of notice. A potice under subparagraph (B) shall
include

(i) the reasons for the determination under subparagraph (A);
and '

. (ii)i dentification of any information required to investigate the

disputed information, which may consist of a standardized
form describing the general nature of such information.

Consideration of consumer information. In conducting any reinvesti-

gation under paragraph (1) with respect to disputed information in the -

file of any consumer, the consumer reporting agency shall review and
consider all relevant information submitted by the consumer in the
period described in paragraph (1)(A) with respect to such disputed

information.

Treatment of Inaccurate or Unverifiable Information

(A)

In general.. If, after any reinvestigation under paragraph (1) of
any information disputed by a consumer, an item of the infor-
mation is found to be inaccurate or incomplete or cannot be
verified, the consumer reporting agency shall-

(i) ° promptly delete that item of information from the file of
the consumer, or modify that item of information, as ap-
propriate, based on the results of the reinvestigation; and
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®)

(i) promptly notify the furnisher of that information that the
information has been modified or deleted from the file of
the consumer.

Requirements Relatmg to Reinsertion of Previously Deleted
Material

() Certification of accuracy of mformazzon If any informa-
tion is deleted from a consumer’s file pursuant to subpara-
graph (A), the information may not be reinserted in the
file by the consumer reporting agency unless the person
who furnishes the information certifies that the informa-

~ tion is complete and accurate.

(i) Nofice to consumer. If any information that has been
deleted from a consumer’s file pursuant to subparagraph
(A) is reinserted in the file, the consumer reporting agency
shall notify the consumer of the reinsertion in writing
not later than 5 business days after the reinsertion or, if
~ authorized by the consumer for that purpose, by any other
means available to the agency.

(iii) Additional information. As part of, or in addition to, the
notice under clause (ii), a consumer reporting agency shall
- provide to a consumer in writing not later than 5 business
days after the date of the reinsertion

(D a statement that the disputed information has been
reinserted;

(II) the business name and address of any furnisher of
' information contacted and the telephone number of
such furnisher, if reasonably available, or of any
furnisher of information that contacted the consumer
reporting agency, in connection with the reinsertion
of such information; and

(II) a notice that the consumer has the right to add a state-
ment to the consumer’s file disputing the accuracy or
completeness of the disputed information.

Procedures to prevent reappearance. A consumer report-

ing agency shall maintain reasonable procedures designed to -
prevent the reappearance in a consumer’s file, and in consumer
reports on the consumer, of information that is deleted pursuant
to this paragraph (other than information that is reinserted in
accordance with subparagraph (B)(i)).
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(D) Automated reinvestigation system. Any consumer reporting
agency that compiles and maintains files on consumers on a
nationwide basis shall implement an automated system through
which furnishers of information to that consumer reporting
agency may report the results of a reinvestigation that finds in-
complete or inaccurate information in a consumer’s file to other
such consumer reporting agencies.

(6) Notice of Results of Reinvestigation

(A) In general. A consumer reporting agency shall provide written
notice to a consumer of the results of a reinvestigation under
- this subsection not later than 5 business days after the comple-
tion of the reinvestigation, by mail or, if authorized by the con-
sumer for that purpose, by other means available to the agency.

(B) Contents. - As part of, or in addition to, the notice under sub-
paragraph (A), a consumer reporting agency shall provide to a
consumer in writing before the expiration of the 5-day period
referred to in subparagraph (A)

(i) . a statement that the reinvestigation is completed;

(i) a consumer report that is based upon the consumer’s file
as that file is revised as a result of the reinvestigation;

(iii) a notice that, if requested by the consumer, a descrip-
tion of the procedure used to determine the accuracy and
completeness of the information shall be provided to the
consumer by the agency, including the business name and
address of any furnisher of information contacted in con-
nection with such information and the telephone number

. of such furnisher, if reasonably available;

(iv) a notice that the consumer has the right to add a statement
to the consumer’s file disputing the accuracy or complete-
ness of the information; and

(v) anpotice that the consumer has the right to request under
subsection (d) that the consumer reporting agency furnish
notifications under that subsection.

(7) Description of reinvestigation procedure. A consumer reporting
agency shall provide to a consumer a description referred to in para-
graph (6)(B)(iii) by not later than 15 days after receiving a request
from the consumer for that description.
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(b)

©

(8) Expedited dispute resolution. If a dispute regarding an item of
information in a consumer’s file at a consumer reporting agency is
resolved in accordance with paragraph (5)(A) by the deletion of the
disputed information by not later than 3 business days after the date
on which the agency receives notice of the dispute from the consumer
in accordance with paragraph (1)(A), then the agency shall not be

- required to comply with paragraphs (2), (6), and (7) with respect to
that dispute if the agency

(A) * provides prompt notice of the deletion to the consumer by tele-
phone; :

(B) includes in that notice, or in a written notice that accompanies a
confirmation and consumer report provided in accordance with
subparagraph (C), a statement of the consumer’s right to re-
quest under subsection (d) that the agency furnish notifications
under that subsection; and

(C) provides written confirmation of the deletion and a copy of a
‘ consumer report on the consumer that is based on the consuni-

er’s file after the deletion, not later than 5 business days after
making the deletion.

Statement of dispute. If the reinvestigation does not resolve the dispute,

the consumer may file a brief statement setting forth the nature of the

dispute. The consumer reporting agency may limit such statements to not

more than one hundred words if it provides the consumer with assistance

in writing a clear summary of the dispute. |

Notification of consumer dispute in subsequent consumer reports. When-
ever a statement of a dispute is filed, unless there is reasonable grounds
to believe that it is frivolous or irrelevant, the consumer reporting agency
shall, in any subsequent report containing the information in question,
clearly note that it is disputed by the consumer and provide either the con-

' sumer’s statement or a clear and accurate codification or summary thereof.

@)

Notification of deletion of disputed information. Following any deletion of
information which is found to be inaccurate or whose accuracy can no lon-
ger be verified or any notation as to disputed information, the consumer
reporting agency shall, at the request of the consumer, furnish notification .
that the item has been deleted or the statement, codification or summary
pursuant to subsection (b) or (c) of this section to any person specifically
designated by the consumer who has within two years prior thereto re-
ceived a consumer report for employment purposes, or within six months
prior thereto received a consumer report for any other purpose, which
contained the deleted or disputed information.
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(¢) Treatment of Complaints and Report to Congress

@

@)

e

@

©)

In general. The Bureau shall -

(A) compile all complaints that it receives that a file of a consumer
that is maintained by a consumer reporting agency described in
section 603(p) contains incomplete or inaccurate information,
with respect to which, the consumer appears to have disputed the
completeness or accuracy with the consumer reporting agency or
otherwise utilized the procedures provided by subsection (a); and

(B) transmit each such complaint to each consiuner reporting
agency involved.

Exclusion.- Complaints received or obtained by the Bureau pursuant
to its investigative authority under the Consumer Financial Protection.
Act of 2010 shall not be subject to paragraph (1).

Agency responsibilities. Each consumer reporting agency described
in section 603(p) that receives a complaint transmitted by the Bureau
pursuant to paragraph (1) shall -

(A) review each such complaint to determme whether all legal ob-
ligations imposed on the consumer reportmg agency under this
title (including any obligation imposed by an applicable court or
administrative order) have been met with respect to the subject
matter of the complaint;

(B) provide reports on a regular basis to the Bureau regarding the
determinations of and actions taken by the consumer reporting
agency, if any, in connection with its review of such com-
plaints; and

(C) maintain, for a reasonable time period, records regarding the
disposition of each such complaint that is sufficient to demon-
strate compliance with this subsection.

Rulemaking authority. The Bureau may prescribe regulations, as ap-
propriate to implement this subsection.

Annual report. The Bureau shall submit to the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate and the Committee on

" Financial Services of the House of Representatives an annual report

regarding information gathered by the Bureau under this subsection.

(f) Reinvestigation Requirement Applicable to Resellers

D

Exemption from general reinvestigation requirement. Except as pro-
vided in paragraph (2), a reseller shall be exempt from the require-
ments of this section.
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(2) Action required upon receiving notice of a dispute. If a reseller
receives a notice from a consumer of a dispute concerning the
completeness or accuracy of any item of information contained in
a consumer report on such consumer produced by the reseller, the
reseller shall, within 5 business days of receiving the notice, and free
of charge -

(A) determine whether the item of information is incomplete or
inaccurate as a result of an act or omission of the reseller; and

®) @

(D)

if the reseller determines that the item of information is
incomplete or inaccurate as a result of an act or omission
of the reseller, not later than 20 days after receiving the
notice, correct the information in the consumer report or
delete it; or :

if the reseller determines that the item of information

is not incomplete or inaccurate as a result of an act or
omission of the reseller, convey the notice of the dispute,
together with all relevant information provided by the
consumer, to each consumer reporting agency that pro-
vided the reseller with the information that is the subject

of the dispute, using an address or a notification mecha-

nism specified by the consumer reporting agency for such
notices.

(3) Responsibility of consumer reporting agency to notify consumer
through reseller. Upon the completion of a reinvestigation under this
section of a dispute concerning the completeness or accuracy of any
information in the file of-a consumer by a consumer reporting agency
that received notice of the disptite from a reseller under paragraph (2)

(A) the notice by the consumer reporting agency under paragraph
(6), (7), or (8) of subsection (a) shall be prov1ded to the reseller
in lieu of the consumer; and

(B) the reseller shall immediately reconvey such notice to the con-
sumer, including any notice of a deletion by telephone in the
manner required under paragraph (8)(A).

(4) Reseller reinvestigations. No provision of this subsection shall be
construed as prohibiting a reseller from conducting a reinvestigation
of a consumer dispute directly.
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§ 612. Charges for certain disclosures [15 U.S.C. § 1681j]

See also 16 CFR Part 610
69 Fed. Reg. 35467 (06/24/04)
75 Fed. Reg. 9726 (03/03/10)

.(a) Free Annual Disclosure
A (1) Nationwide Consumer Reporting Agencies

(A) In general. All consumeér reporting agencies described in

B)

©)

subsections (p) and (w) of section 603 shall make all disclosures

~ pursuant to section 609 once during any 12-month period upon

request of the consumer and ‘without charge to the consumer.

Centralized source. Subparagraph (A) shall apply with respect
to a consumer reporting agency described in section 603(p)
only if the request from the consumer is made using the central-
ized source established for such purpose in accordance with
section 211(c) of the Fair and Accurate Credit Transactions Act
of 2003. ‘

Nationwide Specialty Consumer Reporting Agency

(i) In general. The Bureau shall prescribe regulations appli-
cable to each consumer reporting agency described in sec-
tion 603(w) to require the establishment of a streamlined
process for consumers to request consumer reports under
subparagraph (A), which shall include, at a minimum, the
establishment by each such agency of a toll-free telephone
number for such requests. '

(ii)) Considerations. In prescribing regulations under clause
(), the Bureau shall consider— ' ‘

() the significant demands that may be placed on con-
sumer reporting agencies in providing such consumer
Ieports;

~ (II) appropriate means to ensure that consumer report-
ing agencies can satisfactorily meet those demands,
including the efficacy of a system of staggering the

availability to consumers of such consumer reports; . |
and '

(IID) the ease by which consumers should be able to
contact consumer reporting agencies with respect to
access to such consumer reports. '
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(iii)” Date of issuance. The Bureau shall issue the regulations
required by this subparagraph in final form not later than 6
- months after the date of enactment of the Fair and Accurate
Credit Transactions Act of 2003.

(iv)" Consideration of ability to comply. The regulations of the
Bureau under this subparagraph shall establish an effective
ddte by which each nationwide specialty consumer report-
ing agency (as defined in section 603(w)) shall be required
to comply with subsection (a), which effective date —

(D) shall be established after consideration of the abil-
ity of each nationwide specialty consumer reporting
agency to comply with subsection (a); and

(II) shall be not later than 6 months after the date on .
- which such regulations are issued in final form (or
such additional period not to exceed 3 months, as the
Bureau determines appropriate).

(2) Timing. A consumer reporting agency shall provide a consumer
report under paragraph (1) not later than 15 days after the date on
which the request is received under paragraph (1).

(3) Reinvestigations. Notw1thstand1ng the time periods specified in sec-
tion 611(a)(1), a reinvestigation under that section by a consumer
* reporting agency upon a request of a consumer that is made after
receiving a consumer report under this subsection shall be completed
not later than 45 days after the date on which the request is received.

(4) Exception for first 12 months of operation. This subsection shall
not apply to a consumer reporting agency that has not been furnish-
ing consumer reports to third parties on a continuing basis during
the 12-month period preceding a request under paragraph (1), with
respect to consumers residing nationwide.

(b) Free disclosure after adverse notice to consumer. Each consumer report-
" ing agency that maintains a file on a consumer shall make all disclosures
pursuant to section 609 [§ 1681g] without charge to the consumer if, not
later than 60 days after receipt by such consumer of a notification pursu-
ant to section 615 [§ 1681m], or of a notification from a debt collection
agency affiliated with that consumer reporting agency stating that the con-

7 Subsections 612(a)(1)(C)(iii) and (iv) are obsolete. They relate to the.to the issuance and effective dates
of the “free report” rules that the 2003 FACT Act required the Commission to publish. The rules were
published on time in June 2004 and updated in March 2010. The subsections appear as written, includ-
ing 2010 amendments to the FCRA that changed “Commission” to “Bureau” (cffecuve July 21, 2011)in -
several places in the FCRA.
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sumer’s credit rating may be or has been adversely affected, the-consumer
makes a request under section 609 [§ 1681g]. :

(c) Free disclosure under certain other circumstances. Upon the request of
the consumer, a consumer reporting agency shall make all disclosures
pursuant to section 609 [§ 1681¢g] once during any 12-month period with-
out charge to that consumer if the consumer certifies in writing that the
consumer -

(1) . is unemployed and intends to apply for employment in the 60-day
- period beginning on the date on which the certification is made;

(2) 1s a recipient of public welfare assistance; or

(3) has reason to believe that the file on the consumer at the agency con-
tains inaccurate information due to fraud.

(d) Free disclosures in connection with fraud alerts. Upon the request of a
consumer, a consumer reporting agency described in section 603(p) shall
make all disclosures pursuant to section 609 without charge to the con-
sumer, as provided in subsections (a)(2) and (b)(2) of section 605A, as
applicable.

(e) Other charges prohibited. A consumer reporting agency shall not impose
any charge on a consumer for providing any notification required by this
title or making any disclosure required by this title, except as authorized
by subsection (f). '

() Reasonable Charges Allowed for Certain Disclosures

() In general In the case of a request from a consumer other than a re-
quest that is covered by any of subsections (a) through (d), a consum-
er reporting agency may impose a reasonable charge on a consumer

(A) for making a disclosure to the consumer pursuant to section 609
- [§ 1681g], which charge

() shall not exceed $8;8 and

(i) shall be indicated to the consumer before makmg the dis-
closure; and

(B) for furnishing, pursuant to 611(d) [§ 1681i], following a rein-
vestigation under section 611(a) [§ 1681i], a statement, codi-
fication, or summary to a person designated by the consumer
under that section after the 30-day period beginning on the
date of notification of the consumer under paragraph (6) or (8)

8 Pursuant to Section 612(f)(2), the Federal Trade Commission set the maximum charge at $11.00, effective
Jamary 1, 2011. See 75 Fed. Reg. 80817 (Dec. 23, 2010). The Bureau will set the charge for 2012 and
later years.
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@)

of section 611(a) [§ 1681i] with respect to the reinvestigation,
which charge

(i) shall not exceed the charge that the agency would impose
" on each designated recipient for a consumer report; and

(ii) shall be indicated to the consumer before furnishing such
information. ‘
Modification of amount. The Bureau shall increase the amount
referred to in paragraph (1)(A)(i) on January 1 of each year, based
proportionally on changes in the Consumer Price Index, with frac-
tional changes rounded to the nearest fifty cents.?

(g) Prevention of Deceptive Marketing of Credit Reports

M

@

In general. Subject to rulemaking pursuant to section 205(b) of

the Credit CARD Act of 2009, any advertisement for a free credit
report in any medium shall prominently disclose in such advertise-
ment that free credit reports are available under Federal law at
AnnualCreditReport.com (or such other source as may be authorized
under Federal law). :

Television and radio advertisement. In the case of an advertisement
broadcast by television, the disclosures required under paragraph (1)
shall be included in the audio and visual part of such advertisement.
In the case of an advertisement broadcast by televison or radio, the
disclosure required under paragraph (1) shall consist only of the fol-
lowing: “This is not the free credit report provided for by Federal
law.”’

§ 613. Public record information for employment purposes

[15 U.S.C. § 1681Kk]

(a) In general. A consumer reporting agency which furnishes a consumer
report for employment purposes and which for that purpose compiles and
reports items of information on consumers which are matters of public
record and are likely to have an adverse effect upon a consumer’s ability
to obtain employment shall

¢

@

at the time such public record information is reported to the user of
such consumer report, notify the consumer of the fact that public re-
cord information is being reported by the consumer reporting agency,
together with the name and address of the person to whom such
information is being reported; or

maintain strict procedures designed to insure that whenever public
record information which is likely to have an adverse effect on a
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consumer’s ability to obtain'employment is reported it is complete
and up to date. For purposes of this paragraph, items of public record
relating to arrests, indictments, convictions, suits, tax liens, and
outstanding judgments shall be considered up to date if the current
public record status of the item at the time of the report is reported.

(b) Exemption for national security investigations. Subsection (a) does not
apply in the case of an agency or department of the United States Gov- .
ernment that seeks to obtain and use a consumer report for employment
purposes, if the head of the agency or department makes a written finding
as prescribed under section 604(b)(4)(A). '

§ 614. Restrictions on investigative consumer reports
[15 U.S.C. §1681l]

Whenever a consumer reporting agency prepares an investigative consumer
report, no adverse information in the consumer report (other than information
which is a matter of public record) may be included in a subsequent consumer
report unless such adverse information has been verified in the process of making
such subsequent consumer report, or the adverse information was received within
the three—month period preceding the date the subsequent report is furnished.

§ 615. Requirements on users of consumer reports
[15 U.S.C. §1681m]

(a) Duties of users taking adverse actions on the basis of information con-
tained in consumer reports. If any person takes any adverse action with
respect to any consumer that is based in whole or in part on any informa-
tion contained in a consumer report, the person shall -

(1) provide oral, written, or electronic notice of the adverse action to the
consumer; ' '

(2) provide to the consumer written or electronic disclosure

(A) - of a numerical credit score as defined in section 609(f)(2)
(A) used by such person in taking any adverse action based in
whole or in part on any information in a consumer report; and

(B) of the information set forth in subparagraphs (B) through (E) of
section 609(f)(1);

(3) provide to the consumer orally, in writing, or electronically

(A) the pame, address, and telephone number of the consumer re-
porting agency (including a toll-free telephone number estab-
lished by the agency if the agency compiles and maintains files
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on consumers on a nationwide basis) that furmshed the report to
the person; and

(B) a statement that the consumer reporting agency did not make
the decision to take the adverse action and is unable to provide
the consumer the specific reasons why the adverse action was
taken; and

(4) provide to the consumer an oral, written, or electronic notice of the

-consumer’s Tight -

(A) to obtain, under section 612 [§ 1681j], a free copy of a con-

sumer report on the consumer from the consumer reporting

agency referred to in paragraph (3), which notice shall include

an indication of the 60-day period under that section for obtain-
~ ing such a copy; and

B) to dispute, under section 611 [§ 1681i], with a consumer re-
porting agency the accuracy or completeness of any information
in a consumer report furnished by the agency.

(b) Adverse Action Based on Information Obtained from Th]rd Parties Other
than Consumer Reporting Agencies

M

@

In general. Whenever credit for personal, family, or household
purposes involving a consumer is denied or the charge for such credit
is increased either wholly or partly because of information obtained
from a person other than a consumer reporting agency bearing upon
the consumer’s credit worthiness, credit standing, credit capacity,
character, general reputation, personal characteristics, or mode of
living, the user of such information shall, within a reasonable period
of time, upon the consumer’s written request for the reasons for such
adverse action received within sixty days after learning of such ad-

~ verse action, disclose the nature of the information to the consumer.

The user of such information shall clearly and accurately disclose to
the consumer his right to make such written request at the time such
adverse action is communicated to the consumer.

Duties of Person Taking Certain Actlons Based on Information Pro-
vided by Affiliate : ~

-(A) Duties, generally. If a person takes an action described in

subparagraph (B) with respect to a consumer, based in whole or
in part on information described in subparagraph (c), the person
shall
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(C)

@

6)) hotify the consumer of the action, including a statement
that the consumer may obtain the information in accor-
dance with clause (ii); and '

(i) wupon a written request from the consumer received within
60 days after transmittal of the notice required by clause
(i), disclose to the consumer the nature of the information
upon which the action is based by not later than 30 days
after receipt of the request.

(B) Action described. An action referred to in subparagraph (A) is
an adverse action described in section 603(k)(1)(A) [§ 1681a],
taken in connection with a transaction initiated by the con-
sumer, or any adverse action described in clause (i) or (ii) of
section 603(k)(1)(B) [§ 1681a].

(C) Information described. Information referred to in subpara-
graph (A)

(i) except as provided in clause (ii), is information that

(D is furnished to the person taking the action by a
person related by common ownershlp or affiliated by
common corporate control to the person taking the
action; and

(II) bears on the credit worthiness, credit standing, credit
capacity, character, general reputation, personal char-
actenstlcs or mode of living of the consumer; and

(i) does not mclude

(D) information solely as to transactions or experiences
between the consumer and the person furnishing the
information; or

- () information in a consumer report.

Reasonable procedures to assure compliance. "No person shall be held li-
able for any violation of this section if he shows by a preponderance of the
evidence that at the time of the alleged violation he maintained reasonable
procedures to assure compliance with the provisions of this section.

Duties of Users Making Written Credit or Insurance Solicitations on the
Basis of Information Contained in Consumer Files

(1) In general. Any person who uses a consumer report on any con-
sumer in connection with any credit or insurance transaction that is
not initiated by the consumer, that is provided to that person under

section 604(0)(1)(B) [§ 1681b], shall provide with each written so-
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licitation made to the consumer regarding the transaction a clear and
conspicuous statement that

(A) information contained in the consumer’s consumer report was
used in connection with the transaction; :

(B) the consumer received the offer of credit or insurance because
the consumer satisfied the criteria for credit worthiness or in-
surability under which the consumer was selected for the offer;

. (C) if applicable, the credit or insurance may not be extended if,
after the consumer responds to the offer, the consumer does not
meet the criteria used to select the consumer for the offer or
any applicable criteria bearing on credit worthiness or insurabil-
ity or does not furnish any required collateral;

(D) the consumer has a right to prohibit information contained in
the consumer’s file with any consumer reporting agency from
being used in connection with any credit or insurance transac-
tion that is not initiated by the consumer;. and.

(E) the consumer may exercise the right referred to in subparagraph
- (D) by notifying a notification system established under section
604(e) [§ 1681b].

(2) Disclosure of address and telephone number; format. A statement
under paragraph (1) shall - ‘

(A) include the address and toll-free telephone number of the appro-
priate notification system established under section 604(e); and

" (B) be presented in such format and in such type size and manner
as to be simple and easy to understand, as established by the
Bureau, by rule, in consultation with the Federal Trade Com-
mission, Federal banking agencies and the National Credit
Union Administration. ‘

See also 16 CFR Part 642

16 CFR Part 698 App A
70 Fed. Reg. 5022 (01/31/05)

(3) Maintaining criteria on file. A person who makes an offer of credit -
or insurance to a consumer under a credit or insurance transaction
described in paragraph (1) shall maintain on file the criteria used to
select the consumer to receive the offer, all criteria bearing on credit
worthiness or insurability, as applicable, that are the basis for deter-
mining whether or not to extend credit or insurance pursuant to the
offer, and any requirement for the furnishing of collateral as a condi-
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tion of the extension of credit or insurance, until the expiration of the
3-year period beginning on the date on which the offer is made to the
consumer.

@ Authorzty of federal agenczes regarding unfair or deceptive acts or
practices not affected. This section is not intended to affect the ’
authority of any Federal or State agency to enforce a prohibition
against unfair or deceptive acts or practices, including the making of
false or misleading statements in connection with a credit or insur-
ance transaction that is not initiated by the consumer.

See also 16 CFR Part 681
72 Fed. Reg. 63772-74 (11/09/07)
74 Fed. Reg. 22640-41 (05/14/09)

(e) Red Flag Guidelines and Regulations Required (1)Guidelines. The
Federal banking agencies, the National Credit Union Administration, the
- Federal Trade Commission, the Commodity Futures Trading Commission,
and the Securities and Exchange Commission shall jointly, with respect to
the entities that are subject to their respective enforcement authority under
section 621 — ' |

(A) establish and maintain guidelines for use by each financial in-

®)

©

stitution and each creditor regarding identity theft with respect
to account holders at, or customers of, such entities, and update
such guidelines as often as necessary;

prescribe regulations requiring each financial institution and
each creditor to establish reasonable policies and procedures
for implementing the guidelines established pursuant to sub-
paragraph (A), to identify possible risks to account holders or
customers or to the safety and soundness of the institution or
customers; and

prescribe regulations applicable to card issuers to ensure that,
if a card issuer receives notification of a change of address for
an existing account, and within a short period of time (dur-
ing at least the first 30 days after such notification is received)
receives a request for an additional or replacement card for the
same account, the card issuer may not issue the additional or
replacement card, unless the card issuer, in accordance with

_reasonable policies and procedures —

(i) notifies the cardholder of the request at the former address
of the cardholder and provides to the cardholder a means
of promptly reporting incorrect address changes;
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(i) notifies the cardholder of the request by such other means
of communication as the cardholder and the card issuer
previously agreed to; or

(iif) uses other means of assessing the validity of the change of
address, in accordance with reasonable policies and proce-
dures established by the card issuer in accordance with the
regulations prescribed under subparagraph (B).

(2) Criteria |
(A) In general. In developing the guidelines required by paragraph

- ®

(1)(A), the agencies described in paragraph (1) shall identify

~ patterns, practices, and specific forms of activity that indicate

the possible existence of identity theft.

Inactive accounts. In developing the guidelines required by
paragraph (1)(A), the agencies described in paragraph (1) shall
consider including reasonable guidelines providing that when

a transaction occurs with respect to a credit or deposit account
that has been inactive for more than 2 years, the creditor or
financial institution shall follow reasonable policies and pro-
cedures that provide for notice to be given to a consumer in a
manner reasonably designed to reduce the likelihood of identity
theft with respect to such account.

(3) Consistency with verification requirements. Guidelines established
pursuant to paragraph (1) shall not be inconsistent with the policies
and procedures required under section 5318(1) of title 31, United
States Code.

' (4) Definitions.. As used in this subsection, the term “creditor” -
(A) means a creditor, as defined in section 702 of the Equal Credit

Opportunity Act (15 U.S.C. 1691a), that regularly and in the

ordinary course of business

(i) obtains or uses consuiner reports, directly or indirectly, in
connection with a credit transaction;

(i) furnishes information to consumer reporting agencies, as
described in section 623, in connection with a credit trans-
action; or

(iii) “ advances funds to or on behalf of a person, based on an

obligation of the person to repay the funds or repayable
from specific property pledged by or on behalf of the per-
son; : '
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®

(®

(B) does not include a creditor described in subparagraph (A)(ii)
that advances funds on behalf of a person for expenses incidental
to a service provided by the creditor to that person; and

(C) includes any other type of creditor, as defined in that section.
702, as the agency described in paragraph (1) having authority
over that creditor may determine appropriate by rule promul-
gated by that agency, based on a determination that such credi-
tor offers or maintains accounts that are subject to a reasonably
foreseeable risk of identity theft. ’

Prohibition on Sale or Transfer of Debt Caused by Identity Theft

(1) In general. No person shall sell, transfer for consideration, or place
for collection a debt that such person has been notified under section
605B has resulted from 1dent1ty theft.

() pplicability. The prohibitions of this subsection shall apply to all

persons collecting a debt described in paragraph (1) after the date of
a notification under paragraph (1). ~

(3) Rule of construction. Nothing in this subsection sha]l be construed to
prohibit - -

(A) the repurchasé of a debt in any case in which the assignee of
- the debt requires such repurchase because the debt has resulted-
from identity theft; :

- (B) the securitization of a debt or the pledging of a portfolio of debt
as collateral in connection with a borrowing; or

(C) the transfer of debt as a result of a merger, acquisition, pur-
chase and assumption transaction, or transfer of substantially all
of the assets of an entity.

Debt collector communications concerning identity theft. If a person acting .
as a debt collector (as that term is defined in title VIII) on behalf of a third
party that is a creditor or other user of a consumer report is notified that
any information relating to a debt that the person. is attempting to collect
may be fraudulent or may be the result of identity theft, that person shall —

(15 notify the third party that the information may be fraudulent or may
be the result of identity theft; and

(2) upon request of the consumer to whom the 'debt purportedly relates,
provide to the consumer all information to which the consumer would
otherwise be entitled if the consumer were not a victim of identity
theft, but wished to dispute the debt under provisions of law appli-
cable to that person.
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() Duties of Users in Certain Credit Transactions

(1) In general. Subject to rules prescribed as provided in paragraph

©

3

4)

©)

(6), if any person uses a consumer report in connection with an ap-
plication for, or a grant, extension, or other provision of, credit on
material terms that are materially less favorable than the most favor-
able terms available to a substantial proportion of consumers from or
through that person, based in whole or in part on a consumer report,
the person shall provide an oral, written, or electronic notice to the
consumer in the form and manner required by regulations prescribed
in accordance with this subsection.

Timing. The notice required under paragraph (1) may be provided at
the time of an application for, or a grant, extension, or other provi- °
sion of, credit or the time of communication of an approval of an ap-
plication for, or grant, extension, or other provision of, credit, except
as provided in the regulations prescribed under paragraph (6).
Exceptions. No notice shall be reqmred from a person under this
subsection if -

(A) the consumer applied for speciﬁc material terms and was grant-
ed those terms, unless those terms were initially specified by
the person after the transaction was initiated by the consumer
and after the person obtained a consumer report; or

(B) the person has provided or will provide a notice to the consum-
er under subsection (a) in connection with the transaction.

Other notice not sufficient. A person that is required to provide a no-

" tice under subsection (a) cannot meet that requirement by providing a

notice under this subsection.

Content and delivery of notice. A notice under this subsection shall,
at a minimum -

(A) include a statement informing the consumer that the terms
offered to the consumer are set based on information from a
consumer report;

(B) identify the consumer reportmg agency furmshmg the report;

(C) include a statement informing the consumer that the consumer
may obtain a copy of a consumer report from that consumer
reporting agency without charge;

(D) include the contact information specified by that consumer re-
porting agency for obtaining such consumer reports (including a
toll-free telephone number established by the agency in the case
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of a consumer reporting agency described in section 603(p));
and '

(E) include a statement informihg the consumer of —

(1) a numerical credit score as defined in section 609(f)(2)
(A), used by such person in making the credit decision
described in paragraph (1) based in whole or in part on
any information in a consumer report; and

(ii)- the information set forth in subparagraphs (B) through (E)
of section 609(f)(1).

See also 16 CFR Part 610
75 Fed. Reg. 2724 (01/15/10)

- (6) Rulemaking

(A) Rules required. 'The Bureau shall prescnbe rules to carry out
 this subsection. :

(B) Content. Rules required by subparagraph (A) shall address but
are not limited to -

() the form, content, time, and manner of delivery of any
notice under this subsection;

(ii) clarification of the meaning of terms used in this subsec-
tion, including what credit terms are material, and when
credit terms are materially less favorable;

(iii) exceptions to the notice requirement under this subsec-
tion for classes of persons or transactions regarding which
the agencies determine that IlOthG would not significantly
benefit consumers;

(iv) a model notice that may be used to comply with this sub-
section; and .

(v) the timing of the notice required under paragraph (1),
including the circumstances under which the notice must
be provided after the terms offered to the consumer were
set based on information from a consumer report.

(7) Compliance. A person shall not be liable for failure to perform the
duties required by this section if, at the time of the failure, the person
maintained reasonable policies and procedures to comply with this
section. '

(8) Enforcement
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(A) No civil actions. Sections 616 and 617 shall not apply to any
failure by any person to comply with this section.

(B) Administrative enforcement. This section shall be enforced
exclusively under section 621 by the Federal agencies and of-
ficials identified in that section.

§ 616. Civilliability for willful noncompliance [15 U.S.C. § 1681n]

(@

®)

©

@

In genéral. Any person who willfully fails to comply with any require-
ment imposed under this title with respect to any consumer is liable to that
consumer in an amount equal to the sum of-

(1) (A) any actual damages sustained by the consumer as a result of
the failure or damages of not less than $100 and not more than
$1,000; or

(B) in the case of liability of a natural person for obtaining a
consumer report under false pretenses or knowingly without a
permissible purpose, actual damages sustained by the consumer
as a result of the failure or $1,000, whichever is greater;

(2) such amount of punitive damages as the court may allow; and

(3) in the case of any successful action to enforce any liability under this
' section, the costs of the action together with reasonable attorney’s
fees as determined by the court. /

Civil liability for knowing noncompliance. Any person who obtains a con-
sumer report from a consumer reporting agency under false pretenses or
knowingly without a permissible purpose shall be liable to the consumer
reporting agency for actual damages sustained by the consumer reporting
agency or $1, 000, whichever is greater.

Attorney’s fees Upon a finding by the court that an unsuccessful plead—
ing, motion, or other paper filed in connection with an action under this
section was.filed in bad faith or for purposes of harassment, the court
shall award to the prevailing party attorney’s fees reasonable in relation to
the work expended in responding to the pleading, motion, or other paper.

Clarification of willful noncompliance. For the purposes of this section,
any person who printed an expiration date on any receipt provided to a
consumer cardholder at a point of sale or transaction between December
4, 2004, and the date of the enactment of this subsection but otherwise
complied with the requirements of section-605(g) for such receipt shall not

~ be in willful nonhcompliance with section 605(g) by reason of printing such

expiration date on the receipt.
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§ 617. Civil liability for negligent noncompliance
[15 U.S.C. §16810]

(@) In general. Any person who is negligent in failing to comply with any
requirement imposed under this title with respect to any consumer is liable
to that consumer in an amount equal to the sum of

€)) aily actual damages sustained by the consumer as a result of the fail-
ure; and

(2) in the case of any successful action to enforce any liability under this
section, the costs of the action together with reasonable attorney’s
fees as determined by the court.

(b) Arttorney’s fees. On a finding by the court that an unsuccessful pleading,
motion, or other paper filed in connection with an action under this sec-
tion was filed in bad faith or for purposes of harassment, the court shall
award to the prevailing party attorney’s fees reasonable in relation to the
work expended in responding to the pleading, motion, or other paper.

§ 618. Jurisdiction of courts; limitation of actions
[15 U.S.C. § 1681p]

An action to enforce any liability created under this title may be brought in
any appropriate United States district court, without regard to the amount in

- controversy, or in any other court of competent jurisdiction, not later than the
earlier of (1) 2 years after the date of discovery by the plaintiff of the violation
that is the basis for such liability; or (2) 5 years after the date on which the
violation that is the basis for such liability occurs.

§619. Obtaining information under false pretenses -
[15 U.S.C. §1681q] '

Any person who knowingly and willfully obtains information on a consumer
from a consumer reporting agency under false pretenses shall be fined under
title 18, United States Code, imprisoned for not more than 2 years, or both.

§ 620. Unauthorized disclosures by officers or employees
[15 U.S.C. §1681r]

Any officer or employee of a consumer reporting agency who knowingly and
willfully provides information concerning an individual from the agency’s files
to a person not authorized to receive that information shall be fined under title
18, United States Code, imprisoned for not more than 2 years, or both.
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§ 621. Administrative enforcement [15 U.S.C. §1681s]

(a) Enforcement by Federal Trade Commission.
(1) In General. The Federal Trade Commission shall be authorized

@)

to enforce compliance with the requirements imposed by this title

- under the Federal Trade Commission Act (15 U.S.C. 41 et seq.),
. with respect to consumer reporting agencies and all other persons

subject thereto, except to the extent that enforcement of the require-
ments imposed under this title is specifically committed to some
other Government agency under any of subparagraphs (A) through
(G) of subsection (b)(1), and subject to subtitle B of the Consumer
Financial Protection Act of 2010, subsection (b). For the purpose of
the exercise by the Federal Trade Commission of its functions and
powers under the Federal Trade Commission Act, a violation of any
requirement or prohibition imposed under this title shall constitute

an unfair or deceptive act or practice in commerce, in violation of
section 5(a) of the Federal Trade Commission Act (15 U.S.C. 45(a)),
and shall be subject to enforcement by the Federal Trade Commission
under section 5(b) of that Act with respect to any consumer reporting
agency or person that is subject to enforcement by the Federal Trade
Commission pursuant to this subsection, irrespective of whether that

- person is engaged in commerce or meets any other jurisdictional tests

under the Federal Trade Commission Act. The Federal Trade Com- -
mission shall bave such procedural, investigative, and enforcement
powers, including the power to issue procedural rules in enforcing
compliance with the requirements imposed under this title and to
require the filing of reports, the production of documents, and the ap-
pearance of witnesses, as though the applicable terms and conditions
of the Federal Trade Commission Act were part of this title. Any
person violating. any of the provisions of this title shall be subject to
the penalties and entitled to the privileges and immunities provided
in the Federal Trade Commission Act as though the applicable terms
and provisions of such Act are part of this title.

Penalties

(A) Knowing Violations. Except as otherwise provided by subtitle
B of the Consumer Financial Protection Act of 2010, in the
event of a knowing violation, which constitutes a pattern or
practice of violations of this title, the Federal Trade Commis-
sion may commence a civil action to recover a civil penalty
in a district court of the United States against any person that
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®B)

violates this title. In such action, such person shall be liable for
a civil penalty of not more than $2,500 per violation.’

Determining Penalty Amount. In determining the amount of a
civil penalty under subparagraph (A), the court shall take into ac-
count the degree of culpability, any history of such prior conduct,
ability to pay, effect on ability to continue to do business, and =
such other matters as justice may require.

(C) Limitation. Notwithstanding paragraph (2), a court may not

impose any civil penalty on a person for a violation of section"
623(a)(1), unless the person has been enjoined from committing
the violation, or ordered not to commit the violation, in an action
or proceeding brought by or on behalf of the Federal Trade Com-
mission, and has violated the injunction or order, and the court
may not impose any civil penalty for any violation occurring
before the date of the violation of the injunction or order

(b) Enforcement by Other Agencies.

(1) In General. Subject to subtitle B of the Consumer Financial Protec-
' tion Act of 2010, compliance with the requirements imposed under
this title with respect to consumer reporting agencies, persons who
use consumer reports from such agencies, persons who furnish infor-
mation to such agencies, and users of information that are subject to
~section 615(d) shall be enforced under ~

(A)

section 8 of the Federal Deposit Insurance Act (12 U.S.C.
1818), by the appropriate Federal banking agency, as defined
in section 3(q) of the Federal Deposit Insurance Act (12 U.S.C.

1813(q)), with respect to —

(1) ' any national bank or Staté savings association, and any
Federal branch or Federal agency of a foreign bank;

(i) any member bank of the Federal Reserve System (other
than a national bank), a branch or agency of a foreign
bank (other than a Federal branch, Federal agency, or
insured State branch of a foreign bank), a commercial
lending company owned or controlled by a foreign bank,
and any organization operating under section 25 or 25A of
the Federal Reserve Act; and

(iii) any bank or Federal savings association insured by the
- Federal Deposit Insurance Corporation (other than a mem-

9 Pursuant to the Federal Civil Penalties Inflation Adjustment Act of 1990, the Federal Trade Commission
increased the maximum civil penalty to $3,500 per violation. See 74 Fed. Reg. 857 (Jan. 9, 2009).
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ber of the Federal Reserve System) and any insured State
branch of a foreign bank;

(B) the Federal Credit Union Act (12 U.S.C. 1751 et seq.), by the
Administrator of the National Credit Union Administration with
respect to any Federal credit union;

(C) subtitle IV of title 49, United States Code, by the Secretary of
Transportation, with respect to all carriers subject to the juris-
diction of the Surface Transportation Board;

(D) the Federal Aviation Act of 1958 (49 U.S.C. App. 1301 et
seq.), by the Secretary of Transportation, with respect to any
air carrier or foreign air carrier subject to that Act;

(E) the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.)
(except as provided in section 406 of that Act), by the Secretary
of Agriculture, with respect to any activities subject to that Act;

(F) the Commodity Exchange Act, with respect to a person subject
to the jurisdiction of the Commodity Futures Trading Commis-
sion; : .

(G) the Federal securities laws, and any other laws that are subject
to the jurisdiction of the Securities and Exchange Commission,
with respect to a person that is subject to the jurisdiction of the
Securities and Exchange Commission; and

H) subtitle E of the Consumer Financial Protection Act of 20 10, by
the Bureau, with respect to any person subject to this title.

(2) Incorporated Definitions. The terms used in paragraph (1) that are
not defined in this title or otherwise defined in section 3(s) of the
Federal Deposit Insurance Act (12 U.S.C. 1813(s)) have the same
meanings as in section 1(b) of the International Bankmg Act of 1978
(12 U.S.C. 3101).

(c) State Action for Violations

(1) Authority of states. In addition to such other remedies as are provid-

ed under State law, if the chief law enforcement officer of a State, or

~ an official or agency designated by a State, has reason to beheve that
any person has violated or is violating this title, the State —

(A) may bring an action to enjoin such violation in any appropriate
United States district court or in any other court of competent
jurisdiction;

(B) subject to paragraph (5) may bring an action on behalf of the
residents of the State to recover
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@

€))

6)) | damages for Wthh the person is liable to such remdents
under sections 616 and 617 [§§ 1681n and 16810] as a
result of the violation;

(ii) in the case of a violation described in any of paragraphs
(1) through (3) of section 623(c) [§ 1681s-2], damages for
which the person would, but for section 623(c), be liable
to such residents as a result of the violation; or

(iii) damages of not more than $1,000 for each wﬂlful or neg-
ligent violation; and

(C) in the case of any successful action under subparagraph (A) or
(B), shall be awarded the costs of the action and reasonable at-
torney fees as determined by the court.

,, Rights of federal regulators. The State shall serve prior written

notice of any action under paragraph (1) upon the Bureau and the
Federal Trade Commission or the appropriate Federal regulator de-
termined under subsection (b) and provide the Bureau and the Federal
Trade Commission or appropriate Federal regulator with a copy of
its complaint, except in any case in which such prior notice is not
feasible, in which case the State shall serve such notice 1mmed1ate1y
upon instituting such action. The Bureau and the Federal Trade Com-

mission or appropriate Federal regulator shall have the right -

(A) to intervene in the action;
(B) upon so intervening, to be heard on all matters arising therein; .

(C) to rémove the action to the appropriate United States district
court; and :

' (D) to file petitions for appeal.

Investigatory powers. For purposes of bringing any action under
this subsection, nothing in this subsection shall prevent the chief law
enforcement officer, or an official or agency designated by a State,
from exercising the powers conferred on the chief law enforcement
officer or such official by the laws of such State to conduct inves-
tigations or to administer oaths or affirmations or to compel the
attendance of witnesses or the production of documentary and other
evidence.

(4) Limitation on state action while federal action pending. If the

Bureau, the Federal Trade Commission, or the appropriate Federal
regulator has instituted a civil action or an administrative action un-
der section 8 of the Federal Deposit Insurance Act for a violation of
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this title, no State may, during the pendency of such action, bring an
action under this section against any defendant named in the com-
plaint of the Bureau, the Federal Trade Commission, or the appropri-
ate Federal regulator for any violation of this title that is a]leged in
that complaint.

(5) -Limitations on State Actions for Certain V1olat10ns

(A) Violation of injunction required. A State may not bnng an ac-
tion against a person under paragraph (1)(B) for a violation de-
scribed in any of paragraphs (1) through (3) of sectlon 623((:)
unless

(i) the person has been enjoined from éommitting the viola-
" tion, in an action brought by the State under paragraph €))
(A); and

(i) the person has violated the injunction.

(B) Limitation on damages recoverable. In an action against a
person under paragraph (1)(B) for a violation described in any
of paragraphs (1) through (3) of section 623(c), a ‘State may not
recover any damages incurred before the date of the violation
of an injunction on which the action is based.

(d) Enforcement under other authority. For the purpose of the exercise by

(e

any agency referred to in subsection (b) of this section of its powers under
any Act referred to in that subsection, a violation of any requirement
imposed under this title shall be deemed to be a violation of a requirement
imposed under that Act. In addition to its powers under any provision of
law specifically referred to in subsection (b) of this section, each of the
agencies referred to in that subsection may exercise, for the purpose of -
enforcing compliance with any requirement imposed under this title any
other authority conferred on it by law.

Regulatory Authority

(1)_In General. The Burean s_hall prescribe such regulations as are
necessary to carry out the purposes of this title, except with respect
to sections 615(¢) and 628. The Bureau may prescribe regulations
as may be necessary or appropriate to administer and carry out the
purposes and objectives of this title, and to prevent evasions thereof
or to facilitate compliance therewith. Except as provided in section
1029(a) of the Consumer Financial Protection Act of 2010, the regu-

lations prescribed by the Bureau under this title shall apply to any
person that is subject to this title, notwithstanding the enforcement
authorities granted to other agencies under this section.

671




§621-15US.C.81681s

®

®

(2) Deference. Notwithstanding any power granted to any Federal
agency under this title, the deference that a court affords to a Federal
agency with respect to a determination made by such agency relating
to the meaning or interpretation of any provision of this title that is -
subject to the jurisdiction of such agency shall be applied as if that
agency were the only agency authorized to apply, enforce, iriterpret,
or administer the provisions of this title The regulations prescribed by

" the Bureau under this title shall apply to any person that is subject to
this title, notwithstanding the enforcement authorities granted to other
agencies under this section.

Coordination of Consumer Complaint Investigations '

(1) In general. Each consumer reporting agency described in section
603(p) shall develop and maintain procedures for the referral to each
other such agency of any consumer complaint received by the agency
alleging identity theft, or requesting a fraud alert under section 605A
or a block under section 605B. '

(2) Model form and procedure for reporting identity theft. The Bureau,
in consultation with the Federal Trade Commission, the Federal
banking agencies, and the National Credit Union Administration,

~ shall develop a model form and model procedures to be used by con-
sumers who are victims of identity theft for contacting and informing
creditors and consumer reporting agencies of the fraud.

See also 70 Fed.Reg. 21792 (04/27/05)

(3) Annual summary reports. Each consumer reporting agency described
in section 603(p) shall submit an annual summary report to the Bu-
- reau on consumer complaints received by the agency on identity theft
or fraud alerts.

Bureau regulation of coding of trade names. If the Bureau determines
that a person described in paragraph (9) of section 623(a) has not met the
reqmrements of such paragraph, the Bureau shall take action to ensure

---the person’s compliance with- such paragraph, which may.include issu-

ing model guidance or prescribing reasonable policies and procedures as
necessary to ensure that such person complies with such paragraph.
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§ 622. Information on overdue child support obligations
[15 U.S.C. § 1681s-1]

Notwithstanding any other provision of this title, a consumer reporting agency
shall include in any consumer report furnished by the agency in accordance
with section 604 [§ 1681b] of this title, any information on the failure of the
consumer to pay overdue support which

(1) is provided

(A) to the consumer reporting agency by a State or local child Sup—
port enforcement agency; or

(B) to the consumer reporﬁng agency and verified by any local,
State, or Federal government agency; and

2) antedates the report by 7 years or less.

8 623 Responsibilities of furmshers of information to consumer
reporting agencies [15 U.S.C. § 1681s-2]

(a) Duty of Furnishers of Information to Provide Accurate Information
(1) Prohibition

(A) Reporting information with actual knowledge of errors. A
person shall not furnish any information relating to a consumer
to any consumer reporting agency if the person knows or has
reasonable cause to believe that the information is inaccurate.

(B) Reporting information after notice and confirmation of errors.
A person shall not furnish information relating to a consumer to
any consumer reporting agency if

(i) the person has been notified by the consumer, at the ad-
dress specified by the person for such notices, that specific
information is inaccurate; and -~ - :

(ii) the information is, in fact, inaccurate,

77 7(C) Nouaddress requirement. A person who-clearly-and-conspicu— — - -—-—- —
ously specifies to the consumer an address for notices referred
to in subparagraph (B) shall not be subject to subparagraph (A);
however, nothing in subparagraph (B) shall require a person to
specify such an address.

D) Deﬁnition. For purpbses of subparagraph (A), the term “rea- -
sonable cause to believe that the information is inaccurate”
means having specific knowledge, other than solely allegations
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by the consumer, that would cause a reasonable person to have
substantial doubts about the accuracy of the information.

(2) Duty to correct and update information. A person who

(A) regularly and in the ordinary course of business furnishes infor-
mation to oné or more consumer reporting agencies about the
person’s transactions or experiences with any consumer; and

(B) has furnished to a consumer reporting agency information

' that the person determines is not complete or accurate, shall
promptly notify the consumer reporting agency of that determi-
nation and provide to the agency any corrections to that infor-
mation, or any additional information, that is necessary to make
the information provided by the person to the agency complete
and accurate, and shall not thereafter furnish to the agency any
of the information that remains not complete or accurate.

(3) Duty to provide notice of dispute. If the completeness or accuracy of
any information furnished by any person to any consumer reporting
agency is disputed to such person by a consumer, the person may not
furnish the information to any consumer reporting agency without
notice that such information is disputed by the consumer.

(4) Duty to provide notice of closed accounts. A person who regularly
and in the ordinary course of business furnishes information to a con-
sumer reporting agency regarding a consumer who has a credit ac-
count with that person shall notify the agency of the voluntary closure
of the account by the consumer, in information regularly furnished
for the period in which the account is closed.

(5) Duty to Provide Notice of Delinquency of Accounts

(A) In general. A person who furnishes information to a consumer

reporting agency regarding a delinquent account being placed

for collection, charged to profit or loss, or subjected to any

similar action shall, ot later than 90 days after furnishing the

“information, notify the agency of the date of delifguency on—— ——————
the account, which shall be the month and year of the com-

‘mencement of the delinquency on the account that immediately

preceded the action. : '

(B) Rule of construction. For purposes of this paragraph only, and
provided that the consumer does not dispute the information, a.
_person that furnishes information on a delinquent account that is
placed for collection, charged for profit or loss, or subjected to
any similar action, complies with this paragraph, if -
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(i) the person reports the same date of delinquency as that
provided by the creditor to which the account was owed at
the time at which the commencement of the delinquency
occurred, if the creditor previously reported that date of
delinquency to a consumer reporting agency;

(ii) the creditor did not previously report the date of delin-
quency to a consumer reporting agency, and the person
establishes and follows reasonable procedures to obtain
the date of delinquency from the creditor or another reli-

" able source and reports that date to a consumer reporting
agency as the date of delinquency; or

(iii) the creditor did not previously report the date of delin-
quency to a consumer reporting agency and the date of
delinquency cannot be reasonably obtained as provided in
clause (ii), the person establishes and follows reasonable
procedures to ensure the date reported as the date of delin-
quency precedes the date on which the account is placed
for collection, charged to profit or loss, or subjected to
any similar action, and reports such date to the credit.
reporting agency. '

(6) Duties of Furnishe;:s Upon Notice of Identity Theft-Related Informa-
tion '

(A) Reasonable procedures. A person that furnishes information to
any consumer reporting agency shall have in place reasonable
procedures to respond to any notification that it receives from -
a consumer reporting agency under section 605B relating to
information resulting from identity theft, to prevent that person
from refurnishing such blocked information.

B) Information alleged to result from identity theft. If a consumer
submits an identity theft report to a person who furnishes infor-

- ___mation to a consumer reporting agency atthe address specified

by that person for receiving such reports stating that informa- =~

tion maintained by such person that purports to relate to the
consumer resulted from identity theft, the person may not fur-
nish such information that purports to relate to the consumer to
any consumer reporting agency, unless the person subsequently
knows or is informed by the consumer that the information is
correct. '
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(7) Negative Information -
(A) Notice to Consumer Required

@

(i)

In general. If any financial institution that extends credit

~ and regularly and in the ordinary course of business

farnishes information to a consumer reporting agency
described in section 603(p) furnishes negative informa-
tion to such an agency regarding credit extended to a
customer, the financial institution shall provide a notice of
such furnishing of negative information, in writing, to the
customer. ’

. Notice effective for subsequent submissions. After pro-

viding such notice, the financial institution may submit
additional negative information to a consumer reporting
agency described in section 603(p) with respect to the
same transaction, extension of credit, account, or custom-
er without providing additional notice to the customer.

(B) Time of Notice

@

In general. The notice required under subparagraph (A)
shall be provided to the customer prior to, or no later than
30 days after, furnishing the negative information to a
consumer reporting agency described in section 603(p).

Coordination with new account disclosures. If the notice
is provided to the customer prior to furnishing the nega-
tive information to a consumer reporting agency, the no-
tice may not be included in the initial disclosures provided
under section 127(a) of the Truth in Lending Act.

(C) Coordination with other disclosures. The notice required under
subparagraph (A) -

@

(i)

may be included on or with any notice of default, any

billing statement, or any other materials provided to the

customer; and

must be clear and .conspicuous.

See also 12 CER Part 222, App B
70 Fed. Reg. 33281 (06/15/04)

(D) Model Disclosure

®

Duty of Bureau. The Bureau shall prescribe a brief model |
disclosure that a financial institution may use to comply
with subparagraph (A), which shall not exceed 30 words.
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(B)

©

(i) Use of model not required. No provision of this para-
“graph may be construed to require a financial institution to
use any such model form prescribed by the Bureau.

(iiiy Compliance using model. A financial institution shall be
deemed to be in compliance with subparagraph (A) if the
financial institution uses any model form prescribed by the
Bureau under this subparagraph, or the financial institu-
tion uses any such model form and rearranges its format.

Use of notice without submitting negative information. No
provision of this paragraph shall be construed as requiring a
financial institution that has provided a customer with a notice
described in subparagraph (A) to furnish negative information
about the customer to a consumer reporting agency.

Safe harbor. A financial institution shall not be liable for fail-

ure to perform the duties required by this paragraph if, at the

time of the failure, the financial institution maintained reason-
able policies and procedures to comply with this paragraph or
the financial institution reasonably believed that the institution

. is prohibited, by law, from contacting the consumer.

Definitions. For purposes of this paragraph the following defi-
nitions shall apply:

(i)* The term “negative information” means information
concerning a customer’s delinquencies, late payments,
insolvency, or any form of default.

| (ii) The terms “customer” and “financial institution” have the

same meanings as in section 509 Public Law 106-102.

(8) Ability of Consumer to Dispute Information Directly with Furnisher |

(A)

®

See also 16 CFR Part 660.4
74 Fed. Reg. 31484 (07/01/09)

In general. The Bureau, in consultation with the Federal Trade

- Commission, the Federal banking agencies, and the National

Credit Union Administration, shall prescribe regulations that
shall identify the circumstances under which a furnisher shall
be required to reinvestigate a dispute concerning the accuracy
of information contained in a consumer report on the consumer,
based on a direct request of a consumer.

Considerations. In prescribing regulations under subparagraph
(A), the agencies shall weigh -
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(i)

(i)

(iv)

the benefits to consumers with the costs on furnishers and
the credit reporting system;

the impact on the overall accuracy and integrity of con-
sumer reports of any such requirements;

whether direct contact by the consumer with the furnisher
would likely result in the most expeditious resolution of
any such dispute; and

the potential impact on the credit reporting process if
credit repair organizations, as defined in section 403(3)
[15 U.S.C. §1679a(3)], including entities that would be a
credit repair organization, but for section 403(3)(B)(i), are
able to circumvent the prohibition in subparagraph (G).

(C) Applicability. Subparégraphs (D) through (G) shall apply in
any circumstance identified under the regulations promulgated
under subparagraph (A).

(D)

(E)

Submitting a notice of dispute. A consumer who seeks to dis-
pute the accuracy of information shall provide a dispute notice
directly to such person at the address specified by the person
for such notices that —

@

(i)
(i)

identifies the specific information that is being disputed;
explains the basis for the dispute; and

includes all supporting documentation required by the
furnisher to substantiate the basis of the dispute.

Duty of person after receiving notice of dispute. After receiving
a notice of dispute from a consumer pursuant to subparagraph
(D), the person that provided the information in dispute to a
consumer reporting agency shall -

®

(i)

(i)

conduct an investigation with respect to the disputéd infor-
mation; :

review all relevant information provided by the consumer
with the notice;

complete such person’s investigation of the dispute and re-
port the results of the investigation to the consumer before
the expiration of the period under section 611(a)(1) within
which a consumer reporting agency would be required to
complete its action if the consumer had elected to dispute
the information under that section; and
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(iv) if the investigation finds that the information reported was
inaccurate, promptly notify each consumer reporting agen-
cy to which the person furnished the inaccurate informa-
tion of that determination and provide to the agency any
correction to that information that is necessary to make the
information provided by the person accurate.

(F) Frivolous or Irrelevant Dispute

(1) In general. This paragraph shall not apply if the person
receiving a notice of a dispute from a consumer reason-
ably determines that the dispute is frivdlous or irrelevant,
including -

(D by reason of the failure of a consumer to provide suf-
ficient information to investigate the disputed infor-
mation; or '

(I) the submission by a consumer of a dispute that is
substantially the same as a dispute previously sub-
mitted by or for the consumer,.either directly to the
person or through a consumer reporting agency under
subsection (b), with respect to which the person has :
already performed the person’s duties under this para- .
graph or subsection (b), as applicable. ‘

(if) Notice of determination. Upon making any determination
under clause (i) that a dispute is frivolous or irrelevant, :
the person shall notify the consumer of such determination
not later than 5 business days after making such determi-
nation, by mail or, if authorized by the consumer for that
purpose, by any other means available to the person.

(iii) Contents of notice. A notice under clause (ii) shall in-
clude-- :

(I) the reasons for the determmatlon under clause (1); and

() identification of any information requlred to investi-
gate the d1sputed information, which may consist of
a standardized form describing the general nature of
such information.

(G) Exclusion of credit repair organizations. This paragraph shall
not apply if the notice of the dispute is submitted by, is pre-
pared on behalf of the consumer by, or is submitted on a form
supplied to the consumer by, a credit repair organization, as
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defined in section 403(3), or an entity that would be a credit
repair organization, but for section 403(3)(B)(3).

(9) Duty to provide notice of status as medical information furnisher. A
- person whose primary business is providing medical services, prod-
ucts, or devices, or the person’s agent or assignee, who furnishes
information to a consumer reporting agency on a consumer shall be
considered a medical information furnisher for purposes of this title,
and shall notify the agency of such status.

(b) Duties of Furnishers of Information upon Notice of Dispute

(1) In general. After receiving notice pursuant to section 611(a)(2)
[§ 1681i] of a dispute with regard to the completeness or accuracy
of any information provided by a person to a consumer reporting
agency, the person shall

(A) - conduct an investigation with respect to the disputed informa-
tion; :

(B) review all relevant information provided by the consumer re-
. porting agency pursuant to section 611(a)(2) [§ 1681i];

(C) report the results of the investigation to the consumer reporting
agency;

(D) if the investigation finds that the information is incomplete or
inaccurate, report those results to all other consumer reporting
agencies to which the person furnished the information and that
compile and maintain files on consumers on a nationwide basis;
and '

(E) if an item of information disputed by a consumer is found to be
inaccurate or incomplete or cannot be verified after any rein-
vestigation under paragraph (1), for purposes of reporting to a
consumer reporting agency only, as appropriate, based on the
results of the reinvestigation promptly—

() modify that item of information;
(i) delete that item of information; or
(iii) permanently block the reporting of that item of informa-
tion.'
(2) Deadline. A person shall complete all investigations, reviews, and
“reports required under paragraph (1) regarding information provided
by the person to a consumer reporting agency, before the expira-
tion of the period under section 611(a)(1) [§ 1681i] within which the
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consumer reporting agency is required to complete ac_:tions required
by that section regarding that information.

(c) Limitation on liability. Except as provided in section 621(c)(1)(B), sec-
tions 616 and 617 do not apply to any violation of -

(1) subsection (a) of this section, including any regulations issued there-
under;

(2) subsection (e) of this section, except that nothing in this paragraph
shall limit, expand, or otherwise affect liability under section 616 or
617, as apphcable for violations of subsecnon (b) of this sectlon or

(3) subsection (€) of section 615.

@ ‘Lzmztatzon on enforcement. The provisions of law described in paragraphs
(1) through (3) of subsection (c) (other than with respect to the exception
‘described in paragraph (2) of subsection (c)) shall be enforced exclusively
as provided under section 621 by the Federal agencies and officials and
the State officials identified in section 621.

(e) ~ Accuracy Guidelines and Regulations Required

See also 16 CFR Part 660
74 Fed. Reg. 31484 (07/01/09)

1) Guidelines. The Bureau shall, with respect to persons or entities that
are subject to the enforcement authonty of the Bureau under section
621 -

(A) establish and maintain guidelines for use by each person that
furnishes information to a consumer reporting agency regarding
the accuracy and integrity of the information relating to con-
sumers that such entities furnish to consumer reporting agen-
cies, and update such guidelines as often as.necessary; and

(B) prescribe regulations requiring each person that furnishes infor-
mation to a consumer reporting agency to establish reasonable
policies and procedures for implementing thé guidelines estab-
lished pursuant to subparagraph (A).

(2) Criteria. In developing the guidelines required by paragraph (1)(A),
the Bureau shall -
(A) identify patterns, practices, and specific forms of activity that
can compromise the accuracy and integrity of information fur-
nished to consumer reporting agencies;
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§ 624. Affiliate sharing [15 U.S.C. § 1681s-3]

®)

©

D)

review the methods (including technological means) used to
furnish information relating to consumers to consumer report-
ing agencies;

determine whether persons that furnish information to consumer
reporting agencies maintain and enforce policies to ensure the
accuracy and integrity of information furnished to consumer
reporting agencies; and

examine the policies and processes that persons that furnish
information to consumer reporting agencies employ to conduct
re investigations and correct inaccurate information relating to
consumers that has been furnished to consumer reporting agen-
cies. . :

See also 16 CFR Parts 680, 698 Appx C
74 Fed. Reg. 2263940 (05/14/09)
72 Fed. Reg. 61455-64 (10/30/07)

(a) Special Rule for Solicitation for Purposes of Marketing

(1) Noftice. Any person that receives from another person related to it by
common ownership or affiliated by corporate control a communica-
tion of information that would be a consumer report, but for clauses
(1), (i), and (iii) of section 603(d)(2)(A), may not use the information
to make a solicitation for marketing purposes to a consumer about its
products or services, unless—.

(2)

(A)

®

it is clearly and conspicuously disclosed to the consumer that
the information may be communicated among such persons for
purposes of making such solicitations to the consumer; and

the consumer is provided an opportunity and a simple method
to prohibit the making of such solicitations to the consumer by
such person. '

Consumer Choice

(A)

In general. The notice required under paragraph (1) shall al-
low the consumer the opportunity to prohibit all solicitations
referred to in such paragraph, and may allow the consumer

to choose from different options when electing to prohibit the
sending of such solicitations, including options regarding the
types of entities and information covered, and which methods

~ of delivering solicitations the consumer elects to prohibit.
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(B) Format. Notwithstanding subparagraph (A), the notice re-

quired under paragraph (1) shall be clear, conspicuous, and
concise, and any method provided under paragraph (1)(B) shall
be simple. The regulations prescribed to implement this section
shall provide specific guldance regarding how to comply with
such standards.

(3) Duration

“)

(B)

(A) In general. The election of a consumer pursuant to paragraph

(1)(B) to prohibit the making of solicitations shall be effective
for at least 5 years, beginning on the date on which the person
receives the election of the consumer, unless the consumer
requests that such election be revoked.

Notice upon expiration of effective period. At such time as the
election of a consumer pursuant to paragraph (1)(B) is no lon-
ger effective, a person may not use information that the person
receives in the manner described in para-graph (1) to make any
solicitation for marketing purposes to the consumer, unless the
consumer receives a notice and an opportunity, using a simple °
method, to extend the opt-out for another period of at least 5
years, pursuant to the procedures described in paragraph (1).

Scope. This section shall not apply to a person - -

(A) using information to make a solicitation for marketing purposes

B)

©)

D)

to a consumer with whom the person has a pre-existing business
relationship;

‘using information to facilitate communications to an individual

for whose benefit the person provides employee benefit or other
services pursuant to a contract with an employer related to and
arising out of the current employment relationship or status of

- the individual as a participant or beneficiary of an employee

benefit plan;

using information to perform services on behalf of another
person related by common ownership or affiliated by corporate
control, except that this subparagraph shall not be construed as

- permitting a person to send solicitations on behalf of another

person, if such other person would not be permitted to send the
solicitation on its own behalf as a result of the election of the
consumer to prohibit solicitations under paragraph (1)(B);

using information in response to a communication initiated by
the consumer;

6873




§624-15U.5.C.§1681s-3

(b)

©

(@

(B) using information in response to solicitations authorized or
requested by the CONSUmET; OF .

(F) if compliance with this sect10n by that person Would)prevent
compliance by that person with any provision of State insurance.
laws pertaining to unfair discrimination in any State in Whlch
the person is lawfully doing business.

(5) No retroactivity. This subsection shall not prohibit the use of infor-
- mation to send a solicitation to a consumer if such information was
received prior to the date on which persons are required to comply -
with regulations implementing this subsection.

Notice for other purposes permissible. A notice or other disclosure under-
this section may be coordinated and consolidated with any other notice
required to be issued under any other provision of law by a person that is

* subject to this section, and a notice or other disclosure that is equivalent to

the notice required by subsection (a), and that is provided by a person de-
scribed in subsection (a) to a consumer together with disclosures required
by any other provision of law, shall satisfy the requlrements of subsection
(a).

User requiremeﬁts. Requirements with respeCt to the use by a person of
information received from another person related to it by common owner-
ship or affiliated by corporate control, such as the requirements of this
section, constitute requirements with respect to the exchange of informa-
tion among persons affiliated by common ownership or common corporate.
control,- within the meaning of section 625(b)(2).

Definitions. For purposes of this section, the following definitions shall
apply:
(1) The term “pre-existing business relationship” means a relationship

between a person, or a person’s licensed agent, and a consumer,
based on-

(A) a financial contract between a person and a consumer which is
in force;

(B) the purchase, rental, or lease by the consumer of that person’s
~ goods or services, or a financial transaction (including hold-
ing an active account or a policy in force or having another
. continuing relationship) between the consumer and that person
during the 18-month period immediately preceding the date on
which the consumer is sent a solicitation covered by this sec-
tion; :
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(C) an inquiry or application by the consumer regarding a product
or service offered by that person, during the 3-month period
immediately preceding the date on which the consumer is sent a
solicitation covered by this section; or

(D) any other pre-existing customer relationship defined in the
regulations implementing this section.

(2) The term “solicitation” means the marketing of a product or service
initiated by a person to a particular consumer that is based on an
- exchange of information described in subsection (a), and is intended
_to encourage the consumer to purchase such product or service, but
does not include communications that are directed at the general pub-
lic or determined not to be a solicitation by the regulations prescribed
under this section. ‘ |

§ 625. . Relation to State laws [15 U.S.C. §1681t]

(@) In general. Except as provided in subsections (b) and (c), this title does
not annul, alter, affect, or exempt any person subject to the provisions of
this title from complying with the laws of any State with respect to the. col-
lection, distribution, or use of any information on consumers, or for the
prevention or mitigation of identity theft, except to the extent that those
laws are inconsistent with any provision of this title, and then only to the
extent of the inconsistency.

(b) General exceptions. No requirement or prohibition may be imposed under
the laws of any State '

(1) with respect to any subject matter regulated under

(A) subsection (c) or (e) of section 604 [§ 1681b], rélating to the
prescreening of consumer reports;

(B) section 611 [§ 1681i], relating to the time by which a consumer
reporting agency must take any action, including the provision
of notification to a consumer or other person, in any procedure
related to the disputed accuracy of information in a consumer’s
file, except that this subparagraph shall not apply to any State
law in effect on the date of enactment of the Consumer Credit
Reporting Reform Act of 1996;

(C) subsections (a) and (b) of section 615 [§ 1681m], relating to the
duties of a person who takes any adverse action with respect to
a consumer;

(D) section 615(d) [§ 1681m], relating to the duties of persons who -
use a consumer report of a consumer in connection with any -
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)

€))

credit or insurance transaction that is not initiated by the con-
sumer and that consists of a firm offer of credit or insurance;

(E) section 605 [§ 1681c], relating to information contained in
consumer reports, except that this subparagraph shall not apply
to any State law in effect on the date of enactment of the Con-

* sumer Credit Reporting Reform Act of 1996;

(F) . section 623 [§ 1681s-2], relating to the responsibilities of per-
sons who furnish information to consumer reporting agencies,
except that this paragraph shall not apply

(i) with respect to section 54A(a) of chapter 93 of the Mas-
sachusetts Annotated Laws (as in effect on the date of

enactment of the Consumer Credit Reporting Reform Act
of 1996); or

(i) with respect to section 1785.25(a) of the California Civil
Code (as in effect on the date of enactment of the Con-
" sumer Credit Reporting Reform Act of 1996);

(G) section 609(e), relating to information available to victims un- _
der section 609(e);

(H) section 624, relating to the exchange and use of information to
make a solicitation for marketing purposes; or

@ section 615(h), relating to the duties of users of consumer
reports to provide notice with respect to terms in certain credit
transactions;

with respect to the exchange of information among persons affiliated
by common ownership or common corporate control, except that this
paragraph shall not apply with respect to subsection (a) or (c)(1) of
section 2480e of title 9, Vermont Statutes Annotated (as in effect on
the date of enactment of the Consumer Credit Reportmg Reform Act
of 1996);

with respect to the disclosures required to be made under subsection .
(©), (d), (e), or (g) of section 609, or subsection (f) of section 609

relating to the disclosure of credit scores for credit granting purposes :

except that this paragraph —

(A) shall not apply with respect to sections 1785.10, 1785.16, and
" 1785.20.2 of the California Civil Code (as in effect on the date
of enactment of the Fair and Accurate Credit Transactions Act

o1
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)

)

(B)

©

of 2003) and section 1785.15 through section 1785.15.2 of such
Code (as in effect on such date);

shall not apply with respect to sections 5-3-106(2) and 212-
14.3-104.3 of the Colorado Revised Statutes (as in effect on the
date of enactment of the Fair and Accurate Credit Transactions
Act of 2003); and :

shall not be construed as limiting, annulling, affecting, or su-
perseding any provision of the laws of any State regulating the

use in an insurance activity, or regulating disclosures concern-

ing such use, of a credit-based insurance score of a consumer
by any person engaged in the business of insurance;

with respect to the frequency of any disclosure under section 612(a),
except that this paragraph shall not apply -

(A)
®)
©)

D)

(E)

F)

G)

with respect to section 12-14.3-105(1)(d) of the Colorado Re-
vised Statutes (as in effect on the date of enactment of the Fair
and Accurate Credit Transactions Act of 2003);

with respect to section 10-1-393(29)(C) of the Georgia Code
(as in effect on the date of enactment of the Fair and Accurate
Credit Transactions Act of 2003);

with respect to section 1316.2 of title 10 of the Maine Revised
Statutes (as in effect on the date of enactment of the Fair and
Accurate Credit Transactions Act of 2003); ‘

with respect to sections 14-1209(a)(1) and 14-1209(b)(1)(i) of
the Commercial Law Article of the Code of Maryland (as in
effect on the date of enactment of the Fair and Accurate Credit

+ Transactions Act of 2003);

with respect to section 59(d) and section 59(e) of chapter 93 of
the General Laws of Massachusetts (as in effect on the date of
enactment of the Fair and Accurate Credit Transactions Act of
2003); '

with respect to section 56:11-37.10(a)(1) of the New Jersey Re
vised Statutes (as in effect on the date of enactment of the Fair
and Accurate Credit Transactions Act of 2003); or

with respect to section 2480c(a)(1) of title 9 of the Vermont
Statutes Annotated (as in effect on the date of enactment of the
Fair and Accurate Credit Transactions Act of 2003); or

T

with respect to the conduct required by the specific provisions of

@A)

section 605(g);
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(B) section 605A;

(C) . section 605B;

(D) section 609(a)(1)(A);
”(E) secﬁon 612(a);

(F) subsections (€), (f), and (g) of section 615;
(G) section 621(f);

(H) section 623(a)(6); or

O ’section 628.

(¢) Definition of firm offer of credit or insurance. Notwithstanding any defi-

d

nition of the term “firm offer of credit or insurance” (or any equivalent
term) under the laws of any State, the definition of that term contained in
section 603(J) [§ 1681a] shall be construed to apply in the enforcement and
interpretation of the laws of any State governing consumer reports.

Limitations. Subsections (b) and (c) do not affect any settlement, agree-
ment, or consent judgment between any State Attorney General and any
consumer reporting agency in effect on the date of enactment of the Con-
sumer Credit Reportmg Reform Act of 1996.

8 626 Dlsclosures to FBI for counterintelligence purposes

(a)

[15 U.S.C. § 1681u]

Identity of financial institutions. Notwithstanding section 604 [§ 1681b] or
any other provision of this title, a consumer reporting agency shall fur-
nish to the Federal Bureau of Investigation the names and addresses of all
financial institutions (as that term is defined in section 1101 of the Right to
Financial Privacy Act of 1978 [12 U.S.C. § 3401]) at which a consumer
maintains or has maintained an account, to the extent that information is in
the files of the agency, when presented with a written request for that in-
formation, signed by the Director of the Federal Bureau of Investigation,
or the Director’s designee in a position not lower than Deputy Assistant
Director at Bureau headquarters or a Special Agent in Charge of a Bureau
field office designated by the Director, which certifies compliance with
this section. The Director or the Director’s designee may make such a
certification only if the Director or the Director’s designee has determined
in writing, that such information is sought for the conduct of an authorized
investigation to protect against international terrorism or clandestine intel-
ligence activities, provided that such an investigation of a United States
person is not conducted solely upon the basis of activities protected by the
first amendment to the Constitution of the United States.
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(b) Identifying information. Notwithstanding the provisions of section 604

©

@

[§ 1681b] or any other provision of this title, a consumer reporting agency
shall furnish identifying information respecting a consumer, limited to
name, address, former addresses, places of employment, or former places
of employment, to the Federal Bureau of Investigation when presented
with a written request, signed by the Director or the Director’s desig-

" nee, which certifies compliance with this subsection. The Director or the

Director’s designee in a position not lower than Deputy Assistant Direc-
tor at Bureau headquarters or a Special Agent in Charge of a Bureau field
office designated by the Director may make such a certification only if the
Director or the Director’s designee has determined in writing that such -
information is sought for the conduct of an authorized investigation to
protect against international terrorism or clandestine intelligence activities,
provided that such an investigation of a United States person is not con-
ducted solely upon the basis of activities protected by the ﬁrst amendment
to the Constitution of the United States.

Court order for disclosure of consumer reports. Notwithstanding section
604 [§ 1681b] or any other provision of this title, if requested in writ-

ing by the Director of the Federal Bureau of Investigation, or a designee
of the Director in a position not lower than Deputy Assistant Director at
Bureau headquarters or a Special Agent in Charge of a Bureau. field office
designated by the Director, a court may issue an order ex parte directing
a consumer reporting agency to furnish a consumer report to the Federal
Bureau of Investigation, upon a showing in camera that the consumer
report is sought for the conduct of an authorized investigation to protect
against international terrorism or clandestine intelligence activities, pro-
vided that such an investigation of a United States person is not conducted
solely upon the basis of activities protected by the first amendment to the
Constitution of the United States. The terms of an order issued under

this subsection shall not disclose that the order is issued for purposes of a
counterintelligence investigation.

Confidentiality

(1) If the Director of the Federal Bureau of Investigation, or his desig-
nee in a position not lower than Deputy Assistant Director at Burean
headquarters or a Special Agent in Charge in a Bureau field office
designated by the Director, certifies that otherwise there may result a
danger to the national security of the United States, interference with
a criminal, counterterrorism, or counterintelligence investigation,
interference with diplomatic relations, or danger to the life or physi-
cal safety of any person, no consumer reporting agency or officer,
employee, or agent of a consumer reporting agency shall d1sclose to
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®

any person (other than those to whom such disclosure is necessary

to comply with the request or an attorney to obtain legal advice or
legal assistance with respect to the request) that the Federal Bureau of
Investigation has sought or obtained the identity of financial institu-
tions or a consumer report respecting any consumer under subsection
(@), (b), or (c) of this section, and no consumer reporting agency or
officer, employee, or agent of a consumer reporting agency shall.
include in any consumer report any information that would indicate
that the Federal Bureau of Investigation has sought or obtained such
information on a consumer report.

(2) The request shall notify the person or entity to whom the request is
directed of the nondisclosure requirement under paragraph (1).

(3) Any recipient disclosing to those persons necessary to comply with
the request or to an attorney to obtain legal advice or legal assistance
with respect to the request shall inform such persons of any appli-
cable nondisclosure requirement. Any person who receives a disclo-
sure under this subsection shall be subject to the same prohibitions on
disclosure under paragraph (1).

(4) At the request of the Director of the Federal Bureau of Investigation
or the designee of the Director, any person making or intending to
make a disclosure under this section shall identify to the Director or
such designee the person to whom such disclosure will be made or
to whom such disclosure was made prior to the request, except that
nothing in this section shall require a person to inform the Director
or such designee of the identity of an attorney to whom disclosure
was made or will be made to obtain legal advice or legal assistance
with respect to the request for the identity of financial institutions or
a consumer report respectmg any consumer under this section.

Payment of fees The Federal Bureau of Investigation shall, subject to

the availability of appropriations, pay to the consumer reporting agency
assembling or providing report or information in accordance with pro-
cedures established under this section a fee for reimbursement for such
costs as are reasonably necessary and which have been directly incurred in
searching, reproducing, or transporting books, papers, records, or other
data required or requested to be produced under this section.

Limit on dissemination. The Federal Bureau of Investigation may not
disseminate information obtained pursuant to this section outside of the
Federal Bureau of Investigation, except to other Federal agencies as may
be necessary for the approval or conduct of a foreign counterinielligence
investigation, or, where the information concerns a person subject to the
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Uniform Code of Military Justice, to appropriate investigative authori-
ties within the military department concerned as may be necessary for the
conduct of a joint foreign countermtelhgence investigation.

Rules of construction. Nothing in this section shall be construed to pro-
hibit information from being furnished by the Federal Bureau of Investiga-
tion pursuant to a subpoena or court order, in connection with a judicial or
administrative proceeding to enforce the provisions of this Act. Nothing
in this section shall be construed to authorize or permit the withholding of
information from the Congress.

Reports to Congress

(1) On a semiannual basis, the Attorney General shall fully inform the
Permanent Select Committee on Intelligence and the Committee on.
Banking, Finance and Urban Affairs of the House of Representa-
tives, and the Select Committee on Intelligence and the Committee
on Banking, Housing, and Urban Affairs of the Senate concerning all

" requests made pursuant to subsections (a), (b), and (c) of this section.

(2) Inm the case of the semiannual reports required to be submitted under
paragraph (1) to the Permanent Select Committee on Intelligence
of the House of Representatives and the Select Committee on Intel-
-ligence of the Senate, the submittal dates for such reports shall be as
provided in section 415b of Title 50.

Damages. Any agency or department of the United States obtaining or

disclosing any consumer reports, records, or information contained therein
in violation of this section is liable to the consumer to whom such consum-
er reports, records, or information relate in an amount equal to the sum of

(1) $100, without regard to the volume of consumer reports records or
information involved; -

(2) any actual damages sustamed by the consumer as a result of the dis-

closure

@3) if the violation is found to have been willful or intentional, such puni-

- tive damages as a court may allow; and ~

(4) in the case of any successful action to enforce liability under this
subsection, the costs of the action, together with reasonable attorney
 fees, as determined by the court.

Disciplinary actions for violations. If a court determines that any agency
or department of the United States has violated any provision of this sec-

-tiont and the court finds that the circumstances surrounding the violation
- raise questions of whether or not an officer or employee of the agency or

BY1



§627-15U.5.C. §1681v

®

0)

(m)

department acted willfully or intentionally with respect to the violation,
the agency or department shall promptly initiate a proceeding to determine
whether or not disciplinary action is warranted against the officer or em-
ployee who was responsible for the violation.

Good- fazth exception. Notwithstanding any other provision of this title,
any consumer reporting agency or agent or employee thereof making
disclosure of consumer reports or identifying information pursuant to this
subsection in good-faith reliance upon a certification of the Federal Bureau
of Investigation pursuant to provisions of this section shall not be liable

to any person for such disclosure under this title, the constitution of any
State, or any law or regulation of any State or any political subdivision of
any State. :

‘Limitation of remedies. Notwithstanding any other provision of this title,
the remedies and sanctions set forth in this section shall be the only judi-
cial remedies and sanctions for violation of this section.

Injunctive relief. In addition to any other remedy contained in this sec-
tion, injunctive relief shall be available to require compliance with the
procedures of this section. In the event of any successful action under this
subsection, costs together with reasonable attorney fees, as determined by
the court, may be recovered. ' '

§ 627. Disclosures to governmental agenciés for

(@)

(b)

©

counterterrori_sm purposes [15 U.S.C. § 1681v]

Disclosure. Notwithstanding section 604 or any other provision of this
title, a consumer reporting agency shall furnish a consumer report of a
consumer and all other information in a consumer’s file to a government
agency authorized to conduct investigations of, or intelligence or counter-
intelligence activities or analysis related to, international terrorism when
presented with a written certification by such government agency that such
information is necessary for the agency’s conduct or such investigation,
activity or analysis.

Form of certification. The certification described in subsection (a) shall

be signed by a supervisory official designated by the head of a Federal
agency or an officer of a Federal agency whose appointment to office is
required to be made by the President, by and with the advice and consent
of the Senate.

Conﬁdentzalzty. No consumer reporting agency, or officer; employee, or
agent of such consumer reporting agency, shall disclose to any person, or
specify in any consumer report, that a government agency has sought or
obtamed access to information under subsection (a)..
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(d) Rule of construction. Nothing in section 626 shall be construed to limit
the authority of the Dlrector of the Federal Bureau of Investigation under
this section.

(e) Safe harbor Notw1thstandmg any other provision of this title, any -
consumer reporting agency or agent or employee thereof making disclo-
sure of consumer reports or other information pursuant to this section in
good-faith reliance upon.a certification of a government agency pursuant
to the provisions of this section shall not be liable to any person for such
disclosure under this subchapter, the constitution of any State, or any law
or regulation of any State or any political subdivision of any State.

(D Reports to Congress

D

. @

On a semi-annual basis, the Attorney General shall fully inform the
Committee on the Judiciary, the Committee on Financial Services,
and the Permanent Select Committee on Intelligence of the House of
Representatives and the Committee on the Judiciary, the Committee
on Banking, Housing, and Urban Affairs, and the Select Committee
on Intelligence of the Senate concerning all requests made pursuant to
subsection (a) of this section.

In the case of the semiannual reports required to be submitted under
paragraph (1) to the Permanent Select Committee on Intelligence

of the House of Representatives and the Select Committee on Intel-
ligence of the Senate, the submittal dates for such reports shall be as
provided in section 415b of Title 50.

§ 628. Disposalofrecords[15U.S.C. § 1681w]

~ See also 16 CFR Part 682
69 Fed. Reg. 68690 (11/24/04)

(a) Regulations
(1) In general. The Federal Trade Commission, the Securities and Ex-

change Commission, the Commodity Futures Trading Commission,
the Federal banking agencies, and the National Credit Union Admin-

istration, with respect to the entities that are subject to their respec-

tive enforcement authority under section 621, and in coordination as
described in paragraph (2), shall issue final regulations requiring any
person that maintains or otherwise possesses consumer information,
or any compilation. of consumer information, derived from consumer
reports for a business purpose to properly dispose of any such infor-
mation or compilation.
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(2) Coordination. Each agency requlred to prescribe regulatlons under
paragraph (1) shall - . :

(A) consult and coordinate with each other such agency so that,
to the extent possible, the regulations prescribed by each such
agency are consistent and comparable with the regulations by
each such other agency; and

(B) ensure that such regulations are consistent with the require-
ments and regulations issued pursuant to Public Law 106-102
and other provisions of Federal law.

(3) Exemption authority. In issuing regulations under this section, the
agencies identified in paragraph (1) may exempt any person or class
of persons from application of those regulations, as such agency
deems appropriate to carry out the purpose of this section.

(b) Rule of construction. Nothing in this section shall be construed —

(1) to require a person to maintain or destroy any record pertaining to a
consumer that is not imposed under other law; or

(2) to alter or affect any requirement imposed under any other provision
of law to maintain or destroy such a record.

§ 629. Corporate and technological circumvention prohibited
[15U.S.C. §1681x]

The Bureau shall prescribe regulations, to become effective not later than 90
days after the date of enactment of this section, to prevent a consumer reporting
agency from circumventing or evading treatment as a consumer reporting
agency described in section 603(p) for purposes of this title, including--

(1) by means of a corporate reorganization or restructuring, including a
merger, acquisition, dissolution, divestiture, or asset sale of a con-
sumer reporting agency; or

(2) by maintaining or merging public record and credit account informa-
tion in a manner that is substantially equivalent to that described in
paragraphs (1) and (2) of section 603(p) in the manner described in
section 603(p).

See also 16 CFR Part 611
69 Fed. Reg. 8531 (02/24/04)
69 Fed. Reg. 29061 (05/20/04)
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Legislative History

House Report: No. 91-975 (Comm. on Bankiilg and Currency)
Senate Report: No. 91-1139 (Comm. on Banking and Currency)

Conference Report: No. 91-1587

Enactment: Public Law No. 91-508 (October 26, 1970)

Amendments: Public Law Nos.

95-473 (October 17, 1978)
95-598 (November 6, 1978)
98-443 (October 4, 1984)
101-73 (August 9, 1989)
102-242 (December 19, 1991)
102-537 (October 27, 1992)
102-550 (October 28, 1992)
103-325 (September 23, 1994)
104-88 (December 29, 1995)
104-93 (January 6, 1996)
104-193 (August 22, 1996)
104-208 (September 30, 1996)

'105-107 (November 20, 1997)

105-347 (November 2, 1998)
106-102 (November 12, 1999)
107-56 (October 26, 2001)
108-159 (December 4, 2003)
109-351 (October 13, 2006)
110-161 (December 27, 2007)
110-241 (June 3, 2008)
111-24 (May 22, 2009)
107-306 (November 27, 2002)
108-177 (Dec. 13, 2003)
108-458 (December 17, 2004)
109-177 (March 9, 2006) -
109-178 (March 9, 2006)
111-319 (Japaury 5, 2010)
111-203 (July 21, 2010)
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BOARD of SUPERVISORS

TO:

FROM:

DATE:

City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

MEMORANDUM

Greg Suhr, Chief, Police Department ,
Donna Levitt, Division Manager, Office of Labor Standards Enforcement
Jaci Fong, Director, Office of Contract Administration
- Delene Wolf, Executive Director, Rent Board
Barbara Smith, Acting Executive Director, Housing Authority
Olson Lee, Acting Director, Mayor’s Office of Housing

Andrea Ausberry, Assistant Clerk, Land Use and Economic Development
Committee, Board of Supervisors

September 12, 2014

SUBJECT: LEGISLATION INTRODUCED

The Board of Supervisors' Land Use and Economic Development Committee has received the
following proposed legislation, introduced by Supervisor Kim on September 2, 2014:

File No. 140878

Ordinance amending the Administrative and Police Codes to narrow the definition
of Property Contracts that are subject to limitations on criminal history inquiries;
allow employers and City contractors to inquire about and consider infractions on
driving records for positions involving driving; allow employers and City
contractors to inquire about and consider a conviction that is more than seven
years old for positions involving the supervision or care of minors, dependent
adults, or seniors; authorize the City to bring a civil action against a housing
provider that violates restrictions on criminal history inquiries; and provide that
the criminal history inquiry restrictions in these Codes prevail over any eXIstmg
conﬂlctmg City law.

If you have any additional comments or reports fo be included with the file, please forward them:
to me at the Board of Supervisors, City Hall Room 244, 1 Dr. Carlton B. Goodlett Place, San
Francisco, CA 94102.

c.  Christine Fountaln, Police Department
Insp. John Monroe, Police Commission
Andrea Agho, Housing Authority
Velma Navarro, Housing Authority
Linda Martin-Mason, Housing Authority
Eugene Flannery, Mayor's Office of Housing
Sophie Hayward, Mayor’s Office of Hous@g 8



City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163°
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

MEMORANDUM

TO: Greg Suhr, Chief, Police Department :
Donna Levitt, Division Manager, Office of Labor Standards Enforcement
Jaci Fong, Director, Office of Contract Admmlstratlon

FROM: Andrea Ausberry, Assistant Clerk, Land Use and Economic Development
Committee, Board of Supervisors

DATE:  August 13, 2014

SUBJECT: LEGISLAT!ON INTRODUCED

The Board of Supervisors’ Land Use and Economic Development Committee has received the
following proposed legislation, introduced by Supervisor Kim on July 29, 2014:

File No. 140878

Ordinance amending the Administrative and Police Codes to narrow the definition
of Property Contracts that are subject to limitations on criminal history inquiries;
allow employers and City contractors to inquire about and consider infractions on
driving records for positions involving driving; allow employers and City
contractors to inquire about and consider a conviction that is more than seven
years old for positions involving the supervision or care of minors, dependent
adults, or seniors; and provide that the criminal history inquiry restrictions in
these Codes prevall over any existing conﬂlctmg City law.

If you have any additional comments or reports to be included with the file, please forward them
to me at the Board of Supervisors, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San
Francisco, CA 94102. ‘

c.  Christine Fountain, Police Department
Insp. John Monroe, Police Commission
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i, Adan, G5
205U /

A O/A/ 1%11 K&mm
President, District 3 1 Dr. Carlton B. Goodlett Place, Room m
BOARD of SUPERVISORS San Francisco 94102-4689 -
Tel. No. 554-7450
Fax No. 554-7454 -
TDD/TTY No. 544-5227
PRESIDENTIAL ACTION &
Date: 8/4/2014 | _1:\ z
To: Angela Calvillo, Cletk of the Board of Supetvisors ; -
Madarm Cletk, | = s
Pursuant to Board Rules, I am hereby: = - f:
O Waiving 30-Day Rule (Board Rule No. 3.23)
File No. | o
. . (Primary Sponsor)
Title. '
' Transferring (Board Rule No. 3.3)
File No. 140878 Kim
' (Primary Sponsor)
Title. Ctiminal Histoty Inquities
Committee

Neighborhood Setvices & Safety

To:

From:
Land Use & Economic Development Committee

0  Assigning Temporary Committee Appointment (Board Rule No. 3.1)

Meeting

Supervisor
Replacing Supervisor
For: .
. . (Date) - (Committee)

Dt Chs

7 00' David Chiu, President
Board of Supetvisors



Introduction Form

By a Member of the Board of Supervisors or the Mavo,

I hereby submit the following item for introduction (select only one):

| Time stamp

or meeting date

X 1. For reference to Committee. (An Ordinance, Resolution, Motion, or Charter Amendment)

2. Request for next printed agenda Without Reference to Committee.

3. Request for hearing on a subject matter at Committee.

4. Request for letter beginning "Supervisor

inquires"

5. City Attorney req‘uest'.
6. Call File No. ' from Committee.

7. Budget Analyst request (attach written motion).

8. Substitute Legislation File No.

9. Reactivate File No.

1loooooo oo

10. Qﬁesﬁon(sj submitted for Mayoral Appearance before the BOS on

Please check the appropriate boxes. The proposed legislation should be forwarded to the following:
[0 Small Business Commission i1 Youth Commission [1 Ethics Commission

[1 Planning Commission [1 Building Inspection Commission

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form.

Sponsor(s):

Supervisor Kim; Cohen

‘Subject:

Amendments to Fair Chance Ordinance

The text is listed below or attached:

Please see attached.

Sighature of Sponsoring Supervisor: ﬁ___, O Q“

7z

Clerk's Use Only:
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