Lamtﬁ, Joy

From: 714515@gmail.com

Sent: Monday, December 08, 2014 2:02 PM

To: - Lamug, Joy; Carroll, John (BOS)

Subject: 2853 Broderick CEQA appeal file 141083

Attachments: 2853 Brod Agreement 91212 complete sig and plans.pdf

Dear Ms. Lamug and Mr. Carroll:

Please attach to the file the attachment below which is the Agreement signed by Pam Whitehead
and the surrounding neighbors on September 4, 2012 pursuant to the CEQA appeal that the
neighbors filed. The Agreement was negotiated through Supervisor Farrell's office and it was
after DBI and City Planning approved the plans that are initialed. Subsequent to the signing
of the Agreement, Appellants withdrew the CEQA appeal in reliance on the plans being adhered
to and enforced as approved. The Board of Appeals accepted the plans and allowed for Permit
201103252839 to be issued.

Thank you,

Irving Zaretsky

Appellant

Neighbors on Broderick and Filbert streets
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This Setfiemeant Agreement fthe "Agreement") is entered into as of Seplember 7, 2012
{the "Effective Date"™), by and between Pam Whitehead and Melinda Nykamp ("Permit Holder”),
and Pat Buscowich, Irving Zaretsky, Kate Kardos Polevel, Zesva Kardos, Craig Jones, Michael
Jaeger, Eric Reimers, Kelda Reimers, Rob Poviitz, Jennifer Poviitz, Don Morehead and Ann
Morehead ("Appellant®). Permit Hoider and Appellant are sometimes each referred fo in this
Agreement as a “Party” or “party” and collectively as the "parties”

This agreement applies solely to Building Permit Application No. 2011.03.25.2838 and fo
the CEQA zppeal and BOA appeal 25 defined below.

RECITALS
This Agreemant is executed with reference to the following facts:

A Permit Holder is the owner of the real property commonly known as 2853-2857
Broderick Stresst, San Frandisco, California, Block 0947, Lot 002 {the “Permit Haolder Property”).

B8, irving Zaretsky, Kate Kardos Polevol and Zeeva Kardos are the ownets of the
real property commonly known as 2845-2847 Broderick Street, San Francisco, California, Block
0947, Lots 045 and 046 (the “Appeilant Praperty”),

C. The Permit Holder Property and the Appeliant Property are adjacent and share a
common property line ("Property Line”). Appellant has cerlain concems and objections related
to Permit Holder's work on the Permit Holder Property.

B, Permit Holder desires o obtain a permit that will allow for the raising of the
existing building on the Permit Holder Property by 36 inches and construction of a new garage,
among other things, pursuamnt to Building Permit Application No. 2011.03.25.2838 and the
associated plans for the permit {collectively, the "Permit”). The Permnit was issued on or about
April 17, 2012,

E. . On or about May 2, 2012, Appellant filed an appeal of the Permil with the San
Franciseo Board of Appeals (BOA Appeal”) that set forth various concerns and objactions
Appeliant has with the Project. The BOA Appeal was considered at a Board of Appeals hearing
on June 20, 2012 and was ultimately denied on avote of 4 to §,

E On or about July 2, 2012, Appellant filed a request for rehearing of the BOA
Appeal with the San Francisco Board of Appeals. A hearing to consider the request for
- rehearing was scheduled at the Board of Appeals on' July 25, 2012, On July 18, 2012,
Appellant filed a rescheduling request to reschedule the hearing until after Septembar 19, 2012,
The request was granted by the Board of Appeals on July 26, 2012, rescheduling the hearing to

September 12, 2012

G. On or about July 6, 2012, Appellant filed an appeal of the categorical exemption
issued by the San Francisco Planning Depariment for the Project ("CEQA Appeal”), which sel
forth various concerns and objections Appellant has with the determination of categorical
exemption from environmental review for the Permit. '



H. All parties now desire to setiie their differences on mutually agresable terms,
NOW THEREFORE, for and in consideration of the promises, covenants, and releases
hersinafter set forth in this Agreement, and for good and valuable consideration, the receipt and
sufficiency of which is acknowledged, the parties agree as follows,
1. Recitals

The above recitals are incorporated herein by reference and are hereby made a patt of this
Agresment.

2. Permit Holder Obligations

Permit Holder hereby agrees fo amend the Permit, and implement construction, such that it is
consistent with, and 2s set forth in, the drawings dated August 22, 2012, and sitached herelo
and incorporated herein as Exhibit A. Permit Holder will amend the permit by requesting the
Board of Appeals agree to a rehearing of the BOA Appeal and then requesting the Board of
Appeals amend the Permit pursuant to the drawings attached as Exhibit A. In the case that the
Board of Appeais doss not agree fo the rehearing or to amend the Permit pursuant to the
drawings attached as Exhibit A, Permit Holder shall amend the Perniit pursuant to the attached
drawings on her own.

Minor modifications may be made to said plans to satisfy Planning Department andfor
Department of Building Inspedlion requirements for the building permit application. “*Minor -

madifications” do niet include, and are not limited to:
a) Enlargement of the envelope of 2853-2857 Broderick Street,

b} Any increase in the building helght bevord a maximum of 36 inches from current

conditions {which already includes any tolerance otherwise permitted by the Department
of Bullding inspection and Building Codel;

c) Any muodifications to the fire wall on the north slevation of the rear yard stair case.

Any non-Minor Modifications may be made {o the plans upon the consent of alf parfies (o this
Agreement.

Permit Holder will mark the building prior to the [ift so thaf once i is lifted it can be clearly
detlermined that the lift was 36 inches.

Permit Holder releases any claims they may have against Appellanis with respect to the
approval and appeal process for the Permit.

3. Appellant Obligations

As long as the Permit lo be issued remains, as set forth in the drawings attached, and is
consistent with the drawings set forth on Exhibit A and as fong as Permit Holder is not in
breach of this Agreement, Appellant, including all individuals who have signed the BOA Appeal,
the CEQA Appeal, or both, hereby agrees as follows:

i



a) Appeliant will not support the CEQA Appeal at the Board of Supervisors hearing on
September 4, 2012, and will give testimony to the Board snnouncing a settfement of the
matier.

b} Appellants shall support the request for rehearing at the Board of Appeals hearing
scheduled for September 12, 2012, for the purpose of having the Board of Appeals amend
the Permit pursuant to the drawings attached as Exhibit A at the rehearing. Appellants
shall also support the proposal to amend the Permit pursuant fo these drawings at the
Beard of Appeals rehearing.

¢} Appeliant shall file no future appeals of Building Permit Application No, 2011.03.25.2839,
as set forth in the drawings aftached as Exhibit A, including, but not limited o, any
appeals with any department, office, board or other body of the City and County of San
Francisco or any California state court or U.S. Federal court. This does not bar Appellant
from filing any complaints against the Permit with the Departiment of Building Inspection
after the Permit is issued,

Appeilants release any claims they may have against Permit Holder with respact to the approval
and appeal process for the Permit. :

4, Successors and Assigns

This Agreement shalt inure to the benefit of and shall be binding upon the parties to this
Agreement and their respective heirs, suctessors, assigns or owners and thair representatives,
agents, shareholders, officers, partners, directors, employees, affiliales, subsidiaries, related
corporations or entities. Each Parly shall provide a copy of this Agreement to any successar,
assign or new owner prior {o fransfer of their respective property.

5. Representations and Warranties

The persons signing this Agreement hereby warrant and represent that they have the power
ard authority to bind any party on whose behaif this Agreement Is signed. Each party agrees to
indemnify, defend, and hold harmless the other parties for any loss, costs, expenses, claims, or
damages resulling from any breach of this paragraph.

6. Attorneys’ Fees

The partiss acknowledge and agree that if any party comimences arbifration or litigation fo
intarpret or enforce the terms of this Agresment, each parly will be responsible for their own
attorneys’ fees. Appeliants agree o not be represented by co-Appellant Kate Polevoi as an
attorney In any arbitration or litigation relating to this dispute.

7. Entire Agreement; Controlling Law

This Agreemerit and all axhibits attached hereto ang ncorporated hersin sets forth the entire
agreement of the parties and any disputes concerning the subject matter of this Agreement, and
shall not be modified or altered except by a subsequent writlen agreement signed by the
parties. The laws of the State of California shall govern the validity, interpretation and
snforcement of this Agreement. Subject to Section 6, the parties expressly consent fo
jurisdiction in the courts of California for any dispute regarding or relating to this Agreement or
any other matter or claim released herein.



8. Counterparts; Beverability; Time is of the Essence

This Agreement may be executed in multiple counterparts and signatures may be exchanged by
facsimile or electronically, each of which shall be deemed to be an original document, and all of
which together shall constifute one and the same document.  In the event that any
representation, warranty, acknowledgment, covenant, agreement, clause, provision, promise, or
undertaking made by any party contained in this Agreement is deermed, construed, or alleged to
be ifegat, invalid, or unenforceable undsr present or fulure laws, In whole or in par, the panlies
acknowiedge that each and every other termn of this Agreement shall remain valid and
enforceable. Time is of the essence for the comgletion of the acts described in and required by
this Agreement.

9. Advice of Counsel

The parties represent and acknowledge that they have read and undersiood the terms of this
Agreement and have had the opportunity to obtain the advice of counsel on the meaning and
effect of this Agreement. The parties have had an oppertunity to fully participate in preparing
this Agreement and acknowledge that it is the product of the drafismanship of the parties.
Accordingly, tis Agreement shall not be construed for or against any parly by virlue of their
participation, or lack of participation, in the drafting hereof.

[SIGNATURE BLOCKS FOLLOW ON NEXT PAGE]



This Agreement is executed as of the Effective Date by the parties.
Appellaﬁ .
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Craig Jones
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Kelda Reithers

Rob Povlitz

Jenmifer Povlitz

Don Morehead

Ann Morehead
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This Agre ment is executed as of the Effective Date by the pariies,
Permit;iﬁidé Appellant: .
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