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FILE NO. 140793 - MOTION NO.

[Follow-Up Board Response - 2013-2014 Civil Grand Jury Report - “Ethics in the City:
Promise, Pra‘cti,ce or Pretense”]

Motion responding to the Civil Grand Jury request to provide a status update on the
Board of Supervisors’ responses to Recommendation Nos. 2, 11, 16, 18, and 21
contained in fhe 2013-2014 Civil Grand‘Jury Report, entitled “Ethics in the City:
Promise, Practice or Pretense;” and urging the Mayor to cause implemenfation of
accepted findings and recommendations through his/her department heads and

through the development of the annual budget.

WHEREAS, The 2013-2014 San Francisco Civil Grand Jury p‘ublished a repoﬁ, entitled
“Ethics in the City: Promise, Practice or Pretense” (Report) in June 2014; and

WHEREAS, The Board of Sdpervisors’ Government Audit and Oversight Committee
(GAO) conducted a public hearing to hear and respond to the Réport on September 11,-2014,
and the Board of SUpervisors adopted Resolution No. 346-14 reflecting the GAQ responses to
the Report on September 16, 2014; and ’

WHEREAS, Recommendation No. 2 states: “The Board of Supervisors should request
an independent audit by the City Attorney to determine whether prohibited contributions were
forfeited to the City as required by law” and the Board of Supervisors on September 16, 2014,
responded in Resolution No. 346—14 that Recommendation No. 2 “requires further analysis,

for reasons as follows: The Board supports this recommendation, but implementing it will

require an individual Supervisor to nronose an audit, which should he conducted by the

Controller's City Auditor Division with assistance from the City Attorney. The Board should

report to the Civil Grand Jury on the status of this recommendation within six months from the

date of the issuance of the Grand Jury report or by December 26, 2014;” and

Government Audit and Oversight Committee L .
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WHEREAS, Recommendation No. 11 states: “The Ethics Commission in conjunction
with the City Attorney should develop a policy to ensure preservation of e-mails and text
messages consistent with preservation of other public records. The policy, along with policies
on preservation of public records, should be made available for public comment. Once it is |
completed and published it should be made available on City Attorney and Ethics Commission
web pages that lists each Department, its policy, and how to obtain documents” and the Board
of Supervisors on September 16, 2014, responded in Resolution No. 346-14 that
Recommendation No. 11 “requires further analysis, for reasons as follows: The Board of
Supervisors looks forward to upcoming work on this issue by the Sunshine Ordinance Task
ForCe, the Ethics Commission and the City Attorney, and' will report back to the Civil Grand
Jury after their work and the conclusion of the relevant California Supreme Court case. The
Board should report to the Civil Grand Jury on the status of this recommendation within six .
months from the date of the issuance of the Grand Jury report or by December 26, 2014;” and

WHEREAS, Recommendation No. 16 states: “The Ethics Commission should require

-full disclosure of contributions or payments for official travel of City officials, including the

actual amount contributed and the names of the original donors. The official should also
disclose what official business was conducted, including meetings, who participated in the
meetings, topics, speeches given, ceremonies attended and other information” and the Board
of Subpervisors on September 16, 2014, responded in Resolution No. 346-14 that
Recommendation No. 16 requires “further énalysis, fqr reasons as follows: The Board of
Supervisors is open to making changes in this area, and looks forward to the additional
analysis and recommendations of the Ethics Commission. The Board should report to the Civil
Grand Jury on the status of this recommendation within six months from the date of the

issuance of the Grand Jury report or by December 26, 2014;" and

Government Audit and Oversight Committee
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WHEREAS, Recommendation No. 18 states: “The Board of Supervisors should adopt

a rule subjecting themselves to the public calendar requirement of the Sunshine Ordinance”

1| and the Board of Supervisors on September 16, 2014, responded in Resolution No. 346-14

that Recommendation No. 18 “requires further analysis, for reasons as follows: The Board of
Supervisors will ask the Clerk of the Board to. include tﬁis potential Board Rule change in the |
next round of revisionsv of the Board's Rules of Order, which is expected in 2014. This process
will give the Board the opportunity to make this change. The Board will report back to the Civil
Grand Jury within six months from the date of the'issuance of the Grand Jury report or by
December 26, 2014y and B
WHEREAS, Recommendation No. 21 states: “The Board of Supervisors should provide
the Commissioners an Executive Secretary separate from the existing Commission’s |
employee baée who will, among other duties, prepare the Commission’s agendas, maintain
minutes, lists of complaints, serve as a liaison for public input and interested persons
meetings and assist a Commission member to be the parliamentarian” and the Board of
Supewisors on September 16, 2014, responded in Resolution No. 346-14 that
Recommendation No. 21 “requires further analysis, for reasons as follows: The Board of
Supervisors will consider this recommendation as part of the Ethics Commission's next
budget. The Board agrees that an additional staff member could improve the effectiveness of

the Ethics Commission. The Board will report back to the Civil Grand Jury within six months

from the date of the issuance of the Grand Jury report or by December 26, 2014;” and

WHEREAS, The 2013-2014 City and County
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requested that the Board of Supervisors provide a status update on the responses to

Recommendation Nos. 2, 11, 16, 18, and 21; and

Government Audit and Oversight Committee :
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WHEREAS, GAO conducted an additienal hearing on December 11, 2014, to reeeive
an update from-City departments on Recommendation Nos. 2, 11, 16, 18, and 21; now,
therefore, be it

MOVED, that the Board of Supervisors will not implement Recommendation No. 2
because while the Board supports this recommendation, implementing it will require an
individual Supervisor to propose an audit, which should be conducted by the Controller's City
Auditor Division with assistance from the City Attorney. While any Supervisor can‘undertake
such an effort, collectively the Board cannot preemptively guarantee one of its members will
choose to do so; and, be it

FURTHER MOVED, That the Board of Supervisors reports that Recommendation No.
11 wiil' not be implemented because, by nature, such poliey changes would be beyond the
jurisdiction of the Boerd of Supervisors. The Board looks forward to upcoming work on this
issue by the Sunshine Ordinance Task Force, the Ethics Commission and the City Attorney;
and, be it |

FURTHER MOVED, That the Board of.Super\iisors reports that Recommendation No.
16 will not be implemented because, by nature, such policy changes would be beyond the
jurisdiction of the Board of Supervisors. The Board looks forward to the additional analysis -
and recommendation of the Ethics Commission; and, be it

FURTHER MOVED, That the Board of Supervisors reports that Recommendation No. -
18 will not be implemented because, as evidenced by the Civil Grand Jury report, SUpervisors

already willingly disclose their calendars; and, be it

Government Audit and Oversight Committee .
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FURTHER MOVED, That the Board of Supervisors reports that Recommendation No.

21 will not be implemented because the Board of Supervisors agrees that an additional staff

member could improve the effectiveness of the Ethics Commission. The Board will consider
this recommendation as part of the Ethics Commission's next budget. Unfortunately, the
constraints imposed by the Civil Grand Jury response process do not allow the Board to
officially say that this recommendation will be éo‘nsidered ata 'later date, though it will; and, be
it |

FURTHER MOVED, That the Board of Supervisors urges the Mayor to cause the

implementation of accepted recommendations through.his/her department heads and through

the development of the Aannual budget.

Government Audit and Oversight Committee
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Major, Erica

rom: : Board of Supervisors (BOS)
Sent: Thursday, September 11, 2014 1:21 PM
To: BOS-Supervisors; Major, Erica

Subject: Files 140791,0140792,0140793: GAO Meeting Sept. 11th - Items 1,3,5

From: Aaron Goodman [mailto:amgodman@vyahoo.com]
Sent: Wednesday, September 10, 2014 10:53 PM

To: BreedStaff (BOS); Tang, Katy (BOS), Chiu, Dawd (BOS)
Cc: Board of Supervisors (BOS)

Subject: GAO Meeting Sept. 11th - Items 1 3,5

SF BOS GAQO Committee

I write to you as I will. be unable to attend the GAO meeting on Sept.11th but wanted to ensure
miy concerns are relayed on the three civil grand jury reports before you on Thursday.

On the Item 1: I want to strongly recommend that you follow the concerns of the Civil Grand

Jury by having public representative members on the Port Commission and not just 100%

- developer and private interests. We have seen on the 8 Washington project and other proposals

the need to have public input representative of the communities and public's best interests

invoked on such projects and recommend that you ensure that the appomtee process is not
ornered by private interests.

On item 3 I want to suggest and recommend that you read the appeal on Treasure Island by
Saul Bloom and Aaron Peskin on the concerns raised on the EIR, and lacking follow up on the
importance of addressing global warming and changes on our coastal areas. Most of the
Cattellus development BVHP, TI and many other projects and proposals are risking more rather
than invoking better.solutions for the long-term. Quick profits are eliminating sound judgement
and it is important to provide the public with adequate analysis and better public involvement
on decisions that are impacted by global warming which we cannot control all of.

On item 5: I would suggest and recommend that Supervisor Chiu recuse himself from any
decision making on this issue based on the Ethics issues he was involved with on Parkmerced.
Many Supervisors involved in decision making, and concerns on ethics, and the consistent
"play" of ammendments and added legislation promote a reduced ethical position in régards to
development. Public input and involvement in the Ethics commission, its proper funding, and-
adequate trained and knowledgeable staffing is key to ensuring that government officals abide -
by the laws and ensure the public's best interests are conveyed.

Please do your utmost to follow the input of the Civil Grand Jury on all three issues, they
:present the people, the publics concerns, and the importance of an informed elected body.

Sincerely

1 .
1477



Aaron Goodmaﬁ
c:415.786.6929
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AMENDED IN COMMITTEE
09/11/2014

FILE NO. 140941 RESOLUTION NO. 346-14

[Board Response - Civil Grand Jury Report - Ethics in the City: Promise, Practice or Pretense]

Resolution responding to the Presiding Judge of the Superior Cour; on the findings
and re'cbmmendationé contained in the 2013-2014 Civil Grand Jury Report, entitled
“Ethics in the City: Promise, Practice or Pretense;” and urging the Mayor to cause the
implementation of accepted findings and recommendations through his/her

department heads and through the development of the annual budget.

WHEREAS,} Under California Penal Code, Section 933 et seq., the Board of
Supervisors must respond, within 90 days of receipt, to the Presiding Judge of the Sup‘erior
Court on the findings and recommendations contained in Civil Grand Jury Reports; and

WHEREAS, In accordance with California Penal Code, Section 933.05(c), if a finding or
recommendation of the Civil Grand Jury addresses budgetary or personnel matters of a
county agency or a department headed by an elected officer, the agency or départment head
and the Board of Supervisors shall respond if requested by the Civil Grand Jury, but the ;
response of the Board of Supervisors shall address only budgetary or personnel matters over.
which it has some decision makmg authority; and

WHEREAS The 2013-2014 Civil Grand Jury Report entitled “Ethics in the Clty
Promise, Practice or Pretense” is on file with the Clerk of the Board of Supervisors in File No.
140941, which is hereby declared to be a part of this resolution as if set forth fully herein; and |

WHEREAS, The Civil Grand Jury has requested that the Board of Supervisors respond |
to Finding Nos. 1a, 1b, 1c, 1d, 1e, 1f, 2, 3, 8, 9, 11, 16, 18, 20, 21a, 21b, 24a, 24b, 24c, 25a,
25b, 27, and 29, as well as Recommendation Nos. 1, 2, 3, 8, 9, 11, 16, 18, 20a, 20b, 21, 24,
25, 27, and 29 contained in the squec’t Civil Grand Jﬁry report; and |

Government Audit and Oversight Committee '
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WHEREAS, Finding No. 1a states: “The Ethics Commission lacks resources to handle
major enfércement cases. These include, for example, cases alleging misconduct, conflict of
interest, violating éampaign finance and iobbying laws, and violating post—émployment
restrictions;” and

WHEREAS, Finding No. 1b states:. “The Ethics Commission has only two
ihvestigators;” and ‘ |

WHEREAS, Finding No. 1¢ states: “The confidentiality required of Ethics Commissioh
investigations runs counter to the Commission’s other duties to make information more public
and to increase the transpérency of government;” and |

WHEREAS, Finding No. 1d states: “The District Atiorney, City Attorney and the Fair
Political Practices Commission have more substantial investigative sfaffs;” and |

WHEREAS, Finding No. 1e states: “The Fair Political Practices Commission has been
very active in bringing enforcement abtions, and handles enforcement for some local units of
California government};” and . _ | |

WHEREAS, Finding No. 1f states: “Enforcement is best handled outside of the
environment of political partisanship and preferences;” and

WHEREAS, Findiﬁgv No. 2 states: “In some instances, improper campaign

contributions were returned to the contributor rather than forfeited to the City as required by

1| City law. The Jury found no record of the Commission acting to waive or reduce the

forfeiture;” and
WHEREAS, Finding No. 3 states: “A broader citizen’s right of action to enférce ethics
laws will provide assurance to the public that the laws will be enforced;” and | ,
WHEREAS, Finding No. 8 states: “The current definition of “lobbyist” and “contacts”
does not ﬁrovide the public with sufficient information to understand who and how City Hall

decisions are influenced despite the intent of the law:” and

|| Government Audit and Oversight Commiitiee
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WHEREAS, Finding No. 9 states: “The effort to influence City Hall decisions is not
limited to contacts with City officials but also includes outreach to community, political and
nonprofit organizations as well as to the general public through television ads, mailers,
robocalls, polling and other strategies. In 2010 the Ethics Commission proposal wés approved
by the Board to eliminate reporting on these expenditures;” and | .

WHEREAS, Finding No. 11 states: “The role of e-mail and text messages in
governmental decision-making has not been fully discussed and explored. Rules on
preservation of e-mails in pubﬁc records are very hazy and some departmental officials told
the Jury they routinely delete é—mail. Guidance from the City Attorney on preservation of e-
mail is non-specific. There is no guidance regarding text messages. There is no policy that
applies to private e-mails and text messages that further public decision-making;” and |

WHEREAS, Finding No. 16 states: “City officials travel expenses can be covered by |
gifts made by individuals, lobbyists, business associations, corporations 6r any other source,
including those with financial intefes*cs in matters to be decided by the official. The public
disclosure is limited to a list of donors or donor organizations contributing $500 or more, but
w'ithout specifying the total amount of the gift. Additionally, a significant amount of travef
expenses are paid through organizations that do not disclose the names of the original
donors;” and

WHEREAS, Finding No. 18 states: “The Board of Supervisors is not subject to this
calendar requirement. Many mémbers did provide their calendars upon request, and the
information in their calendars will be helpful for publfc understanding of their work;” and

WHEREAS, Finding No. 20 states: “Both the Ethics Commission and the Sunshine
Ordinance Task Force act in good faith. 'Th,ey are authorized to come to similar ends —

transparency in government. However, there are legal and procedural differences between

Govemment Audit and Oversight Committee .
BOARD OF SUPERVISORS Page 3
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their process and their legal requirements. Therefore, the results of their work are not in
harmony with each othér;” and
| WHEREAS, Finding No. 21a states: “The policy-making powers of the Ethics
Commission are vested in the Commission itsélf, not in the Executive Director (absent
express delegation by the Commission);” and . _
WHEREAS, Finding No. 21b states: “The current structure where staff provides much
of each Commission meeting’s content creates the impressioh that the Comfnission is hot an
independent poiicy—making body;” and ’

-WHEREAS, Finding No. 24a'states: “The Jury was unable to locate and the Ethics
Commission was unable to provide copies of any reports or notes of oral presentations_ to the
Mayor or to the Board of Supervisors as required in the Charter to report annually on the
effectiveness of San Francisco’s ethics laws;” and |

* WHEREAS, Finding No. 24b states: “The Jury was unable to locate any reports that
reviewed changes in laws aimed at transparency and ethical conduct adopted in other
juﬁsdictions that might be relevant to'San Francisco. The only references were to changes
based on court decisions that resulted in less public disclosure and less protection against the |
influence of mbney in politicé even when those decisions were not Baéed on San Francisco
cases;” and ' . |

WHEREAS, Finding No. 24¢ states: “The proper standard to judge the effectiveness of
laws is to consider their ability to achieve the purposes set forth when they were enacted;”
and | |

WHEREAS, Finding No. 25a states: “Periodic reviews of filed information are essential
fo ensure ité validity;” and ' '

WHEREAS, Finding No. 25b stateé: “The Ethics Commission has undertaken little to-

no monitoring and auditing of the content of Lobbyists, Campaign Consultants, Conflict of

Government Audit and Oversight Committee .
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Ihterest and Governmental Ethics filings beyond fines for late filing of statements; nor have
they actively monitored whether former City employees'abide by the restrictions on dealing
with their former departments;” and -

WHEREAS, Finding No. 27 states: “The Charter requires that propoéals to amend
campaign finance and ethics laws explain how the change will assist in furthering the purpose
of the law. The Ethics Commission proposals have not included any statements showing that
its proposals will further the purposes of the law;” and ,

WHEREAS, Finding No. 29 states: “The Findings and Declarations of Proposition J
(2000) clearly articulate many public concerns with role of money in politics and should be re-~
adopted, perhapé adapted tq be part of the general conflict of interest law - Chapter 2 of
Article Ill of the C&GCC;” and |

WHEREAS, Récommendation No. 1 states: “The Jury recommends a contract with the -
Fair Political Practices Commission for at least a two-year pilot basis to enforce both state and
related San Francisco Iaw violations;” and

WHEREAS, Recommendation No. 2 states: “The Board of Supervisors should request

1l an independent audit by the City Attorney to determine whether prohibited contributions were

forfeited tq the City as required by law;” and

WHEREAS, Recommendation No. 3 states: “The Jury recommends that the Ethics
Commission and the Board of Supervisors act to .enhance the Citizen’s Right of Action to
enforce all of the City's ethics laws, with an award of attorney fees and a share of any
penalties going to thé City for a successful filer, as was provided by Proposition J;” and

WHEREAS, Recommendation No. 8 states: “The lobbyist ordinance should be

‘ reviewed and amended to provide clearer public disclosure of contacts with City officials

regarding the interests of clients, and who should be required to register and make

disclosures;” and

Government Audit and Oversight Committee
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WHEREAS, Recommendation No. 9 states: “The requirement for disclosure of all
expenditures aimed at ihfluencing City Hall decisions should be r,einstated in the law with full
publAic disclosure;” and

WHEREAS, Recommendation No. 11 states: “The Ethics Commission in conjunction
with the City Attorney should develop a policy to ensure preservation of e-mails and text
meséages consistent with preservation of other public rec;ords. The policy, along with policies
on preservation of public recofds, should be made available for public comment. Once it is |
completed and published it should be made available on City Attofney and Ethics Commission
web pages that lists each Departrent, its policy, and how to obtain documents;” and

WHEREAS, Recommendation No. 16 states: “The Ethics Commission should require
full disclosure of contributions or payments for official travel of City officials, including tﬁe
actual amount contributed and the names of the original donors. The official should also
disclose what official business was conduéted , including meetings, who patrticipated in the
meetings, topics, speeches given, ceremonies attended and other informati.on;” and

WHEREAS, Recommendation No. 18 states: “The Board of Supervisors should adopt’
a rule subjecting themselves to the public calendar requirement of the Sunshine Ordinance;”
and | A |

" WHEREAS, Recommendation No. 20§1 states: “The Mayor's Office should establish a
blue-ribbon committee of experts and stakeholders in open goverhment; sunshine and
transparency, including former Sunshine Task Force members. The Committee of Experts
should review aid update ihe Sunshine Ordinaince as necessary aiid siouid 1epuii o boih
entities and the Board of Supervisors recommendations that would result in coordination and
respect for the functions of each entity;” and

WHEREAS, Recommendation No. 20b states: “For how, arrangements should be

made jointly by the Ethics Commission and the Sunshine Ordinance Task Force to have

Government Audit and Oversight Commitiee
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complaints heard by an independent hearing officer who would develop a consistent legally

sufficient record of the case for the decision of each body. This would allow the meetings of

|| the Task Force and the Commission to focus on broader policy issues;” and

WHEREAS, Recommendation No. 21 states:. “The Board of Supervisors should
provide the Commissioners an Executive Secretary separate from the existing Commission’s
employee base who will, among other duties, prepare the Commission’s agendas, maintain
minutes, lists of complaints, serve as a liaison for public inbut and interested persons
meetings and assist a Commission member to be the parliamentarian;” and

WHEREAS, Recommendation No. 24 states: “The Mayor and the Board of.
Supervisors should request ah annual written report from the Ethics Commission that meets
the standards set out in the Charter fgﬁr annual reviews of the effectiveness of the City’é laws.
This report should be posted on the Ethics Commission web site;” and

WHEREAS, Recommendation No. 25 states: “The Ethics Commission should begin to
focus Staff resources on monitoring and auditing other items within the Ethics Commission
jurisdiction unrelated to campaigns such as the following ordinances: Conflict of Interest,
Governmental Ethics, The Lobbyist Ordinance, Campaign Consultant Ordinan.cé and the
Sunshine Ordinance;” and | |

WHEREAS, Recomhendation No. 27 states: “When a bill is prop‘osed ori passed to

amend campaign finance and ethics laws, it should specify how it ‘furthers the purposes of

this Chapter’;” and

WHEREAS, Recommendation No. 29 states: “That the Ethics Commissicn hold a
hearing on "Proposition J Revisited" to consider how some of its concepts apply today and
whether the "public benefit" definition includes elements that should be incorporated into

sections of the C&GCC, and specifically consider offering amendments to C&GCC which re-

Government Audit and Oversight Committee .
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incorporate its Findings ahd Declarations into current San Francisco.law, and to éonsider
placing these amendments on the ballot;” and | _ ,

WHEREAS, In accordance with California Penal Code, Section 933.05(c), the Board of
Supérviso’rs must respond, within 90 days of receipt, to the Presiding Judge of the Superior
Court on Finding Nos. 1a, 1b, 1c, 1d, 1e, 1f, 2, 3, 8, 9, 11, 16, 18, 20, 21a, 21b, 24a, 24b, 24c,
25a, 25b, 27, and 29, as well as Recommendation Nos. 1, 2, 3, 8, 9, 11, 16, 18, 20a, 20b, 21,k
24, 25, 27, and 29 containéd in the subject Civil Grand Jury »report; now, thérefore, be it

RESOLVED, That the Board of Supetrvisors reports vto the Presiding Judge of the
Superior Court that the Board of Supervisors agrees with Finding No. 1a; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors agrees with Finding No. 1b; and, be it | |

FURTHER RESOLVED, That the Board of Superviéors reports that the Board of
Supervisors disagrees with Finding No. 1c, for reasons as follows: The Board of Supervisors
supports the gfeatest possible transparency at the Ethics Commission, including in its
investigations and enforcement actions, but recognizes the Charter provisions cited by the
City Attorney; and, be it ‘

FURTHER RESOLVED, That the Board of Supérvisors reports that the Board of
Supervisors agrees with Finding No. 1d; and,. be it

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors agrees with Finding No. 1e; and, be it
FURTHER RESOLVED, That the Board of Supervisurs 1epoiis that ihe Board of
Supervisors agrees with Finding No. 1f; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
SupeNisors disagrees with Finding No. 2, for reasons as follows: The Board of Supervisors

has not formally received information about specific instances but believes the Ethics

Government Audit and Oversight Committee . :
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Commission shéuld follow up on specific allegations; further, the Board of Supervisors notes
that candidates are subject to regular auditing as bart of théir election .campaigns'; and, be it
- FURTHER RESOLVED, That the Board of Supervisors reports that the Board of

Supervisors partially disagrees with Finding No. 3, for reasons as fol]ows: The Board of
Supervisors understands how a broader right of private action could lead to greater
enforcement of the City's ethics laws, but believes that the existing qualified right of private
action could be empioyed more frequently; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supe’rviéors partially disagrees with Finding No. 8, for reasons as follows: The ordinance was
recently amended by an ordinance sponsored by Board of Supervisors’ President David Chiu
in partnership'witAh City Attorney Dennis Herrera. The amendments should impr.ove thé
public's understanding of lobbying activity; and., beit .

FURTHER RESOLVED: That the Board of Supervisors repoﬁs that the Board of
Supervisors agrees with Finding No. 9; énd, beit -

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors partially disagrees with Finding No. 11, for. reasons as follows: The Board of
Supervisors agrees that emerging technologies create new challenges for public records laws,
but the Board also believes that the City Attomey provides a significant amoLlnt of advice in

this area, including an updated section on Public Records Laws in the newly revised Good

Government Guide; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of

4 S-upervisors agrees with Finding No. 16; and, be it

FURTHER RESOLVED, That the Board of SupeNisors reports that the Board of

Supervisors agrees with Finding No. 18, for the reasons as follows: While the requirement

Government Audit and Oversight Committee ‘
BOARD OF SUPERVISORS Page 9
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does not officially apply to the Board of Sdpervisors, most if not all Supervisors regularly
respond to public records requests for their calendars; and, be it

FURTHER ARESOLVED, That the Board of Supervisors reports that the Board of

Supervisors agrees with Finding No. 20; and, be it

FURTHER RESOLVED That the Board of Superwsors reports that the Board of
Supervisors agrees w:th Finding No. 21a; and, be it '
FURTHER RESOLVED, That the Board of Supervnsors reports that the Board of -
Supervisors partially dxsagrees with Finding No. 21b, for reasons as follows: Most Boards and
Commissions, whose members receive modest or neghglble compens.atlon, rely on significant
amounts of staff work; and, be it ‘
FURTHER RESOLVED, That the Board of Supervisors reports that the Bdard of
Supervisors partially disagrees with Finding No. 24a, for reasons as follows: It is unfortunate
that the Grand Civil Jury was unable to locate any communications between the Ethics
Commission and the Board of Supervisors. Such communications do occur with some
regularity, but communication could always be impfoved and formalized; and, be it
FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors agrees with Finding No. 24b; and, be it
| FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors agrees with Finding No. 24c; and, be it

FURTHER RESOLVED That the Board of Supervisors reports that the Board of

s agiees with ruluTg' NO. 25a; ard De it

FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors partially disagrees with Finding No. 25b, for reasons as follows: While there is
clearly more work to be done, the Board of Supervisors cannot charactenze the amount of

work done in this area: and, be it

‘Government Audit and Oversight Committee

BOARD OF.SUPERVISORS ) ) . Page 10
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FURTHER RESOLVED, That the Board of Supervisors reports that the Board of
Supervisors partially disagrees with Finding No. 27, for reasons as follows: The Board
believes fhat the Civil Grand Jury is making a technical finding here, not a broader one. The
Board also uhderstands the technical response by the City Attorney that such findings are not
required, though they would be advisable;.and, be it

FURTHER RESOLVED, That the Boar_d of Supervisors reports thét the Board of
Supervisors partially disagrees with Finding No. 29, for reasons as follows: The Board of
Supervisors understands the Civil Grand Jury's finding that some provisions of Prop J should

be looked at again, but also recognizes the history outlined by the Ethics Commission

‘response to this finding; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation

No. 1 will not be implemented, for reasons as follows: While the Board of Supervisors does .

| not have the authority to implement this recommendation, the Board broadly agrees that such

an arrangement would likely improve enforcement, and encourages the Ethics Commission
and other elected officials to pursue it; and, be it
FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation

No. 2 requires further analysis, for reasons as follows: The Board supports this

‘recommendation, but implementing it will require an individual Supervisor to propose an audit, -

which should be conducted by the Controller's City Auditor Division with assistance from the
City Attorney. The Board should report to the Civil Grand Jury on the status of this

recommendation within six months from the date of the issuance of the Grand Jury report or

by December 26, 2014, and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation
No. 3 will not be implemented, for reasons as follows: The Board of Supervisors is not

convinced that the existing private right of action needs to be broadened; and, be it

Government Audit and Oversight Committee
BOARD OF SUPERVISORS Page 11
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FURTHER RESOLVED, That the Board of Supervisors repoﬁs that Recommendation

No. 8 has been implemented, as follows: The Board of Supervisors this year approved

‘Ordinance No. 98-14, whic;h significantly strengthened lobbyist disclosure requirements; and,

be it

' FURTHER RESOLVED, That the Board of Supervisors.reports that Recommendation
No. 9 will not be implemented, for reasons as follows: The lobbyist ordinance was recently
strengthened by the Board of Supervisors, and the expenditure lobbyist definition was not

reinstated, in part because of the history of this provision, as outlined by the Ethics

Commission response; and, be it

FURTHER RESOLVED, That the Board of Supérvisors reports that Recommendation
No. 11 requires further analysis, for reasons as follows: The Board of Supervisors looks
forward to upcoming work on this issue by the Sunshine Ordinance Task Force, the Ethics

Commission and the City Attorney, and will report back to the Civil Grand Jury after their work

-and the conclusion of the relevant California Supreme Court case. The Board should report to

the Civil Grand Jury on the status. of this recommendation within six months from the date of
the issuance of the Grand Jury report or by December 26, 2014; and, be it
FURTHER RESOLVED, That ;che Board of Supetrvisors reports that Recommendation

No. 16 reqhires further analysis, for reasons as follows: The Board of Supervisors is open to
making changes in this area, and looks forward to the additional analysié and
recommendations of the Ethics Commission. The Board should report'te the Civil Grand Jury
on ihe status of this recommendation witfiin six n‘;onii‘m froin the daie of the issuaince of (e
Grand Jury report or by'D'ecember 26, 2014; and, be it

. FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation
No. 18 requires further analysis, for reasons as follows: The Board of Supervisors will ask the

Clerk of the Board to include this potential Board Rule change in the next round of revisions of

Government Audit and Oversight Commitiee
BOARD OF SUPERVISORS . Page 12
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the Board's Rules of Order, which is expected in 2014. This process will give the Board the
opportunity to make this change. .The Board will report back to the Civil Grand Jury within six
months from the date of the issuance of the Grahd Jury report or by December 26, 2014; and,
be it | -

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation

No. 20a will not be implemented, for reasons as follows: This recommendation is not directed

to the Board of Supervisors. Any individual Supervisors could propose the creation of a task
force legislatively; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports thet Recommendation
No. 20b will not be implefnented , for reasons as follows: This recommendation relates to the’
operation of the Sunshine Ordinance Task Force and the Ethics Commission, and is not
directed at the Board.of Sueervisors; and, 'be it

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation
No. 21 requires furthef analysis, for reasons as follows: The Board of Supervisors will
consider this recommendation as part of the Ethics Commission's next budget. The Board
agrees that an additional staff member could improve the effectiveness of the Ethics
Commission. The Board will report back to the Civil Grand Jury within six months from the
date of the issuance of the Grand Jury repoﬁ'o'r by December 26, 2014; and, be it

.FURTHER RESOLVED, That the Board of Supervisors reports that Recemm.endation
‘No. 24 will be impiemented. as follows:; The Board of Supervisors woﬁld like o receive a
written annual report from the Ethics Commission. The Board will report back to the Civil
Grand Juryr within six months from the date of the issuance of the Grand Jury report or by
December 26, 2014; and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation

No. 25 will not be implemented, for reasons as follows: This recommendation is within the |

Government Audit and Oversight Committee
'BOARD OF SUPERVISORS Page 13
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jurisdiction of the Ethics Commission; however, the Board of Supervisors should consider
providing additional resources in the next budget process; and, be it _

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation
No. 27 will be implemented immediately, as follows: The Board of Supervisors believes that
individual Supervisors will ask the City Attorney to include such findings in future legislation;
and, be it

FURTHER RESOLVED, That the Board of Supervisors reports that Recommendation
No. 29 will not be implemented, for reasons as follows: This recommendation is directed at
the Ethics Commission, though individual Supervisors could also call a hearing on the matter.
The Board recognizes the legislative history outlined by the Ethics Commission; and,' be it

FURTHER RESOLVED, That the Board of Supervisors urges th.e Mayor to cause thé
implementation of the accepted findings and recommendations through his/her department

heads and through the development of the annual budget.

Government Audit and Oversight Committee
BOARD OF SUPERVISORS ) Page 14
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City and County of San Francisco - City Hall
- . : 1 Dr. Carlton B. Goodlett Place
Tails San Francisco, CA 94102-4689

Resolution

File Number: 140941 © Date Passed: September 16, 2014

Resotutton responding to the PreSIdlng Judge of the Supenor Court on the findings and
recommendations contained in the 2013-2014 Civil Grand Jury Report, entitled “Ethics in the City:
Promise, Practice or Pretense;” and urging the Mayor to cause the implementation of accepted
findings and recommendations through his/her department heads and through the development of
the annual budget.

September 11, 2014 Government Audit and Oversight Commitiee - AMENDED, AN
AMENDMENT OF THE WHOLE BEARING SAME TITLE

September 11, 2014 Government Audit and Ovérsight Committee - RECOMMENDED AS
AMENDED AS A COMMITTEE REPORT

September 16, 2014 Board of Supervisors - ADOPTED

Ayes: 11 - Avalos, Breed Campos, Chiu, Cohen, Farrell Kim, Mar, Tang, Wener
and Yee

File No. 140941 X I hereby certify that the foregoing
Resolution was ADOPTED on 9/16/2014 by
. the Board of Supervisors of the City and
County of San Francisco. )

-

{ Angela Calvilio
Clerk of the Board

Unsigned 9/26/14
Mayor ' Date Approved

1 hereby certify that the foregoing resolutlon not being sngned by the Mayor within the time limit as set
forth in Section 3.103 of the Charter, or time-waived pursuant to Board Rule 2.14.2, became effective
without his approval in accordance with the provision of said Section 3 103 of the Charter or Board

Rule 2.14.2. .

) ‘Angela Calvillo
Clerk of the Board

Gity and County of San Francisco . Page 9 Printed at 9:55 am on 9/17/14
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City and County of San Francisco , Z

Member, Board of Supervisor
District 5

LONDON N. BREED
September 2, 2014

TO: Angela Calvillo
Clerk of the Board of Supervisors

1
oy
\

RE: . Government Audit'and Oversight Committee
COMMITTEE REPORT ‘

. -‘fév-(.{-:
BURER '
¥

iy 8- 40 hLE

1
L1

" Clerk of the Board Calvillo,

Pursuant to Board Rule 4.20, as Chair of the Government Audit and Oversight Commtitee T

have deemed the following matters to be of an.urgent nature and request they be conmder@d by
the full Board on September 16, 2014, as Committee Reports

140939 - Board Response - Civil Grand Jury - The Port of San Francisco: Caught

Between Public Trust and Private Dollars
'Resolution responding to the Presiding Judge of the Superior Court on the findings and
recommendations contained in the 2013-2014 Civil Grand Jury Report, eniitled “The Port of San
Francisco: Caught Between Public Trust and Private Dollars;” and urging the Mayor to cause the

implementation of accepted findings and recommendations through his/her department heads
and through the development of the annual budget

140940 Bodrd Response - - Civil Grand Jury - Rising Sea Levels. .At Our

Doorstep

Resolution responding to the Presiding Judge of the Superior Court on the findings and
recommendations contained in the 2013-2014 Civil Grand Jury Report, entiled “Rising Sea
Levels... At Our Doorstep;” and urging the Mayor to cause the implementation of accepted

findings and recommendations through his/her department heads and through the development
of the annual budget.

1

140941 Board Response - Civil Grand Jury - Ethics in the City: -
Promise, Practice or Pretense . :
Resolution responding to the Presiding Judge of the Superior Court on the findings and
recommendations contained in the 2013-2014 Civil Grand Jury Report, entitled “Ethics in the City:
.Promise, Practice or Pretense;” and urging the Mayor to cause the implementation of accepted
findings and recommendations through his/her department heads and through the development

of the annial hi |r~lnn+

These matters will be heard in the Government Audit and Oversight Committee on September
11, 2014, at 11 a.m. .

London Breed
Supervisor sttnct 5, City and County of San Franasco

City Hall ¢ 1 Dr. Carlion B. Goodlett Place o San Francisco, California 94102-4689 « (415) 554-7630
. Fax (415) 554 - 7634 ¢ TDD/TTY (415) 554-5227 o E-mail: London.Breed@sfgov.org
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“City Hall.
¥r. Carltan B, Goodlett Place, Room 244
San Francisco-94102:4689
Tel. No. 554-5184.
Fax Nu: 554-5163:
TDD/TTY No: 544-5227

E?

BOARD of SUPERVISORS

Détober 2,2014:

“The Honogable: Cynth1a Mirig cr-Me1 Lee
’lPresuImv Judge

.Sén F1an01sce ) CA 94[07
‘DearJudge Leex : A . “

‘The followmg is afeport-on'the: ’7013-2014 Civil Grand Jiry Report, “Ethlcs in the-City: Promise,
‘Practice orPretense.”

‘TheBoard of Supervfs‘ors Govemment Audrt a11d Overs1ght Comlmttee conducted a pubhc hearmn' fahd

(Fmdmvs 4 59

Reécommendati

& Office of the ity Attomey, g{a‘ted August 25, 20 14
(Fmdmgs 1a Throuvh 1£2,3, 11, 17a through 17¢;, 23, and 2.7 and‘ Recomm@ndatwns 12,3, 11,

1fyou haveany quesnons ‘please contact 'meat(41>)5 §4-5184.

Sincerdly,

g;sL*cAzkfifff
An gela Calvﬂlo
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c :
Members, Board of Supervisors

Response to Civil Grand Jury Report | 2
Ethics in the City: Promise, Practice or Pretense
October 2, 2014

Elena Schmid, Foreperson, 2013-2014 San Francisco Civil Grand Jury

Antonio Guerra, Mayor’s Office

Roger Kim, Mayor’s Office

Joy Bonaguro, Chief Data Officer

Ben Rosenfield, Controller -

Asja Steeves, Controller’s Office

George Gascon, District Attorney

Sharon Woo, District Atftorney’s Office

Jon Givner, Deputy City Attorney

Rick Caldeira, Legislative Deputy

Severin Campbell, Budget and Legislative Analyst’s Office
Matt Jaime, Budget and Legislative Analyst’s Office
John St. Croix, Executive Director, Ethics Commission
Allyson Washburn, Sunshine Ordinance Task Force
Victor Young, Office of the Clerk of the Board
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CITTAND COUNTY OF SAN FRANCISCO OFFICE OF THE DISTRICTATI‘ORNEY

George Gascém ) UNE D.CRAVETT. .
District Attomey . Assigtant Chief District Aﬁomey
: ~ ':DmEchIAI. (415) 551-6537
" E-MiATL: JONE; cmvm@srcov OKG

Augastsd, 3014
TheHonérable ﬁynﬂua Mmcr-mal Tee: - o
: Pres:«dmg‘ Judge- o .
Superior. Court-of Cahforma } - -

City: aﬁd. urity of San Francisco
400 MeAllister Street, Room 008:
San _FIBIICISCG ‘CA 941024512,

1
|
|

Rer. Tnothe Matter of the 20 13~2014 Civil Grrand Fary Réport “Bthics fn; ﬂle i Pmmxse,
| ‘Pragtics or Prefens™—District Aitorney s Response
ﬂéﬁi‘iﬁaa}; Loe:

ES

‘Piirsuant to Cahforma Pena] Code:- sectlons 933 éind 933 05, Iwnte to, provxde the Dlsﬁw.
- Attorhey?s response to: Fmdmg Ta nhrouvh 1 andte Recommendahon T, 0fthe € |Gt
report enﬁtled “Ethics’ mfhe Clty Prommise, Practice or Preténse;? issuéd ir Jring-20 14

Response to Fmdmg No. az The D1smct Atforiiey defers to the Ethides: Comrmssmn 5
respotise’to this ﬁnch.mT - w :

Finding No. Thy 'iiieiEftﬁiés Compiiission has:only two investigators:
:ﬁeslions'efo'Fir'i,(i"'ni’r’r:Nd;fiE':‘ The:Dj‘Strict‘Attbﬁey'agteé’s’"vﬁfh’ﬂﬁé ﬁﬁﬁing

Fmdmtf No, 1 : Theconﬁdenﬁahty requlred of Eﬂucs Commlssuon mVestlvanons Toms.

€ S '.IS m the same posmon wit Iespect fo the tlmmg of any pub :d1sclosure of wolanons
‘Whethef-the investigation is conducted by the- Commlssmn -the City Attorney, the Distifet Attorriey
orfhe Falr PolttlcalPrac’aces Cormmssmn, Jn:order to insure that the mvestwa‘uon of an cthlcs )
;complamt istiot’ compromlsed, pubhc disclosure typ1caIIy must waitunit the nwestxga,non s
‘complete,

T

“WEITE Cortak CRIVEDIVISION
732 BRANNAN STREET:- SANFRANCISCO, CALIFORNIA 94103
RECEPTION:(415)55351752 * FACSIMILE: (415): 5519504

1497




— Lo

CITY AND COUNTY OF SAN FRANCISCO ~ OFFICE OF THE DISTRICT ATTORNEY

Letter to The Honorable Cynthia Ming-mei Lee
Page 2
August 21, 2014

Finding No. 1d: The District Attorney, City Attomey and the Fair Political Practices
Commission have more substantial mvesugatlve staffs.

Response to Finding No. 1d: The DISTIlCt Attorney agrees with thfs finding.

Finding No. 1e: The Fair Political Practices Commission has been very active in bringing
enforcement actions, and handles enforcement for some local units of Cahforma government.

Response to Finding No. 1e: The District Attorney has msufﬁc1ent mformauon to agree or
disagree with this finding.

i

Finding No. 1f; Enforcement is best handled outside of the environment of political
partisanship and preferences.

Response to Finding No. 1f: The District Attorney agrees that enforcement of ethics
violations should be free from political partisanship and preferences. The District Attorney does not
agree with this finding to the extent it implies this cannot be accomplmhed when enforcement is
handled by local agencms

Recoramendation No. 1: The Jury recomamends a céntract with the Fair Political Practices
Commission for at least a two-year pilot basis to enforce both state and related San Franclsco law
violations.

‘ Response to Recommendation No. 1a: The recommendation will not be implemented by
the District Attorney. The District Attorney has no role in contracting on behalf of the City.
Additionally, the enforcement authority of the Ethics Cormmssxon is governed by the San Fremmsco
Charter (sce Section 3.699-12)..

Respectfully,

George Gasc6n

MreD.Cravett
Assidtant Chief District Attorney
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BENEDICT Y. HUR
CHAIRPERSON

PAUL A, RENNE {.

VICE-CHAIRPERSON

BRETT ANDREWS
COMMISSIONER

BEVERLY HAYON
COMMISSIONER

PETER KEANE
COMMISSIONER

Jorn St. CROIX
EXBCUTIVE DIRECTOR

ETHICS COMMISSION
CrtYy AND COUNTY OF SAN FRANCISCO

August 22, 2014

The Honorable Presiding Judge Cynthia Ming-mei Lee

400 McAllister Street, Department 206

San Francisco, CA 94102

Re: Civil Grand Juty Report: Ethics in the City

Dear Judge Lee:

The Ethics Commission tecognizes the sincere efforts of the 2013-14 Civil Grand Juty and the
amount of work put into their report, which covers a broad range of issues, The Cofnmission also
appteciates that the Civil Grand Jury has made a number of positive and helpful suggestions for
improvement in the regulation and enforcement of the City’s campaign and conflict-of-intetest
laws.

The Commissions response to the Civil Grand Jury report is attached.

Sincerely, :

Benedict Y, Hur

Chairpetson

Cc: Board of Supetvisors

25 Van Ness Avenue, Suite 220 » San Francisco, CA 94102-6053s Phone (415) 252-3100= Fax (415) 252-3112
E-Mail Address: ethics.commission@sfgov.org :

Web site: http://www.sfethics.org
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Ethics in the City: Promise Practice or Pretense

Response to Findings and Recommendations
California Penal Code, section 933.05
San Francisco Ethics Commission

Finding 1a: The Ethics Commission lacks resources to handle major enforcement cases. These
include, for example, cases alleging misconduct, conflict of interest, violating campaign finance
and lobbying laws, and violating post-employment restrictions.

Finding 1b: The Ethics Commission has only two investigators.

Finding 1c: The coﬁﬁdentiali"cy required of Ethics Commission investigations runs counter to the

‘Commission's other duties to make information more public and to increase the transparency of

government,

Finding 1d: The District Attorney, C1ty Attorney and the Fair Political Practices Commlssmn
have more substantial investigative staffs and larger budgets

Finding le: The Fair Political Practices Commission has been very active in bringing
enforcement actions, and handles enforcement for some local units of California government.

. Finding 1f: Enforcement is best handled outside of the environment of political partisanship and

preferences.

Recommendation 1: The Jury recommends a contract with the Fair Political Practices '
Commission for at least a two-year pilot basis to enforce both state and related San Francisco law
violations.

Findings 1a: Agree. While the Ethics Commrission acknowledges that, like many agencies, it does
not have the full resources it conld use in carrying ont iis mission, it is productive in resolving its
enforcement cases.

Finding 1b: Agree. The Eithics Commission currently bas two investigators; a third position excists
but remains vacant becanse it is unfunded.

Finding 1e: Disagree. There is nothing inconsistent with the confidentiality réquirements relating to
enforcement actions and the Ethics Commrission’s role in making information public and promoting
transparency of government. The confidentiality of investigations is required by the Charter; it has no
impact on the other duties of the Commission not related to investigations/ enforcement.
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Finding 1d: Agree. Other, larger law enforcement entities do have more investigative staffs; they also
generally bave a larger workload than their resources can easily accommodate.

Finding 1e: Agree, partially. Wil the FPPC handles enforcement matters for the County of San
Bernardino, and otherwise initiates some enforcement actions in local jurisdictions, they generally do
not enforce local laws.

Finding 1f: Agree. However, the budget process is the primary attachment of the Ethics
Cornmission to the Cityy the Commsission has not experienced undue influence as a result of this
relationship.

Recommendation 1: Will not be snplemented. "The Ethics Compmission sees no need for this and it
is possible that the Charier would probihit such a contract. Currently, the FPPC is not allowed to
do this under state law (a pilot program excists between the FPPC and the County of San
Bernardino, but this is the only jurisdiction allowed under existing statuts).

Finding 2: In some instances, improper campaign contributions were returned to the contributor
rather than forfeited to the City as required by. City law. The Jury found no record of the
Commission acting to waive or reduce the forfeiture.

" Recommendation 2: The Board of Supervisors should request an independent audit by the City
Attorney to determine whether prohlblted contributions were forfeited to the City as required by
law.

While the Commission does not have knowledge of any improper contributions, it does
recommend that the Board of Supervisors request an independent audit by the City Attorney.

Finding 3: A broader Citizen’s Right of Action to enforce ethics laws will provide assurance to
the public that the laws will be enforced.

Recommendation 3: The Jury recommends that the Ethics Commission and the Board of
Supervisors act to enhance the Citizen’s Right of Action to enforce all of the City’s ethics laws,
with an award of attorney fees and a share of any penalties going to the City for a successful
filer, as was provided by Proposition J,

Finding 3: Agree.

Recommendation 3: Will be implemented. The Ethics Commission will investigate to determine
whether an enbancement to a Citigens Right of Action would accomp/zm/a the fzm‘/aer assurance to the
public that the laws would be enforced.

Finding 4: Some information currently reported and posted is not put into the standard”
searchable electronic format. The Jury specifically finds that contract approval forms, Form 700
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forms, behested payments forms, and Lobbyists on Behalf of the City forms can be converted to
a searchable format before they are posted.

Recommendation 4: That contract approval forms be converted to a format which allows
searches by the name of the official, by the name of the contractor, the value of contracts and the
date the contract was signed. Behested payments information should be filed electronically in a
format that allows for searches and data aggregation. Form 700s should be formatted to allow
data to be searched on income sources, outside employment, gift sources and travel.

Finding 4: Partially agree. "There is some information filed with the Ethics Conmission not
currently in searchable electronic format.

Recommendation 4: Partially insplemented/ parsially will not be implemented. Converting each type
of form into such a format requires expensive development of software platforms. This particnlar
recommendation would be exctremely exppensive. Ouer time, the Commission plans to develop such
platforms for most if not all of the filings i administers. Lack of funding for development means that
the addition of the various forms will be done as resources are made available. It shonld be noted, for
excample, that 2014 is the first time ever that all Form 700 financial disclosures filed with the Ethics
Commission had to be submitted electronically. "This was an important, but technically difficnlt step.
Since there is no specified state electronic schema for these forms, creating a searchable database wonld
be risky as it mght not conform to state standards when they are eventually promulgated. But it is a
desirable goal and will be acconmplished eventually. Absent the proper software, data wonld have to be
entered manually. This is unrealistic as the cost would be bigher in terms of staff time and attendant
issues wonld arise such as trangfer error.

The Commission has already made great progress in moving ifs many filings into electronic databases,
and there should be no doubt that this will continue. San Francisco is abead of the majority of
Jurisdictions in this area. For exansple, The New York Timses recently noted that the Federal
Election Commission takes weeks and in some cases niore than a month to process canspaign finance
Sfilings of federal candidates, whereas in San Francisco this information is processed in a.matter of
mintes.

Note: this recommendation includes Bebested Payment Forms, which are not filed with the Ethics
- Commission.

Finding 5: Required filings are treated independently and cannot easily be cross searched
electronically using common data reference fields like name and organization to access and
aggregate information types, such as dollar amounts, that cross between filings.

Recommendation 5: The Ethics Commission work to develop a common format database for
data posted to DataSF, initially aiming to combine campaign, lobbying and Form 700 data.
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Finding 5: Disagree partially. This assertion is not completely accurate.  The Commiission compiles
all campaign and lobbyist filings on DataST so that the information may be searched and aggregated.
In fact, the Commiission uses the campaign and lobbyist data on DataSF to aggregate and visualize

the data on the Commission’s web dashboards. '

A recent report by the Mayor’s Office describes “how the San Francisco Ethics Commission uses
DataSF to increase transparency by summariging and creating visualizations related to ethics data
and reports.” Further, the report states “Our top referrer is the Ethics Commission, see

Figure 12, which has made extensive use of DataST not only as a publishing platform but as a
means to create dashboards and visnaligations on its own site. See Figure 13 on the next page

for a screenshot showing how the Ethics Commission creates visuakzations using the DataST
platform and then embeds the visnaligations into a web page. This makes them the top

embedders, i.e. the top data visualizations that have been viewed within an external website.”

Further, according to “Governing” magazine, the U.S. Open Data Census in March of this year
rated San Francisco as the “best city for open data” in the country. The study involved gives both our
lobbyist reporting system and onr campaign finance systens perfect scores.

Recommendation 5: Partially implemented| partially awaiting state action. The Conmission notes
that the campaign and lobbyist data are already available in a common database format on DataSF.
Form 700 data is not on DataSF becanse a state data schema bas yet to be defined by the Fair
Political Practices Commission and the Commission will revisit this issue by February 2015,

: \
Finding 6a: City officials, both those in elective office and political appointees, may create
separate committees to raise funds and campaign for political party office such as the Party
Central Committees, as well as separate committees to raise funds and campaign for ballot
measures or to contribute to other candidate. There are no limits on contributions to these
committees.

Finding 6b: If candidates seek election to local political party committees during the same
election cycle while also seeking election to an official City position, including supervisor,
candidate committee rules do not apply. Thus while being limited to a $500 cap in a City contest
(or even an outright prohibition on contributions), donors may contribute additional funds
through the back door of a political party contest.

Finding 6c: The rise of major donors, and the potential for further influence following the recent
U.S. Supreme Court decisions may well influence elections far beyond what political party
affiliation has historically done.

Finding 6d: Corporations may not contribute directly to a candidate for City office but may .
instead contribute to a business association that contributes to a candidate, or to a nonprofit that
spends on behalf of a candidate, or to another committee controlled by the candidate or
officeholder, or through an independent expenditure committee. - '
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_ Finding 6e: Corporate money is being funneled into local campaigns through a web of nonprofit
organizations. The Jury cannot determine whether the main effect is to hide the true source of
contributions or if this shields illegal contributions from disclosure. The Ethics Commission has
not discussed a disclosure strategy to make this information public.

Recommendation 6a: The Commission should proactively look at ways to track back 501(c) (3)
& (4) money to real donors before the start of campaigns where this kind of money will be
important; its true source should be identified.

Recommendation 6b: The Commission should propose ordinance amendments to require
disclaimers in mailings, ads, door hangers and other voter outreach materials funded by
committees whose individual donors are not identified to the satisfaction of a reasonable person
which states, “this is paid for by (insert organization name) funded by anonymous donors in this
campaign cycle.” '

Findings 6a— 6b: There is no disagreement with these staternents.

Finding Ge: Agree. However there is no evidence provided in the report that proves this to be true
locally (the trend in San Francisco in recent years has been a reduction in the number of Major
Donors). '

Finding 6d: Agree.
Finding 6e: Not enough information is provided in the report to agree.

Recommendation 6a: Newly implemented. Effective July 1, 2014, a new state law requires
“Multipurpose Organizations,” including nonprofits and federal and out-of-state PACs spending on
state and local elections to report as political commrittees and disclose those donors who are the soutces
of funds used for political pusposes. However, absent qualifying as a campaign committee under state
law, nonprofit organizations appear to be generally entitled to keep their donors confidential. (Ref 26
USC6103/6104/ 7431; NAACP vs: Alabama, 357 US 449 [1958)).

. Recommendation 6b: The Ethics Commission require further analysis of this recommendation and
will include a discussion of the merits as part of its upcomsing consideration of a package of proposals
Jfor changes in the Campaign Finance Reform Ordinance (CERO) anticipated later this year.

Finding 7: The Ethics Commission provides written information only in English although San
~ Francisco has strong political participation from communities and officials whose first language
is not English and who require guides and educational materials relevant to their needs.




Recommendation 7: The Ethics Commission should make guides and educational materials
available in the major languages as is done in other City Departments.

Finding 7: Agree. "This is correct for the time being.

Recommendation 7: Will be implemented. "The Commission will make guides in education materials
as is done in other departments.

Findilig 8: The current definition of “lobbyist” and “contacts” does not provide the public with
sufficient information to understand how City Hall decisions are influenced despite the intent of
the law.,

Recommendation 8: The lobbyist ordinance should be reviewed and amended to provide cleater
public disclosure of contacts with City officials regarding the interests of clients, and who should
be required to register and make disclosures. '

Finding 8: Partially agree. The ordinance was recently amended and updated at the Board of
Supervisors (changes not in effect at time Finding was written).

Recommendation 8: Currently under implementation. The new definitions and provisions have been
drafted into regulations by the Ethics Commission staff and will be reviewed by the Commission at its
regular July 2014 mesting. These new provisions and regulations should be in effect by the end of the
calendar year.

Finding 9: The effort to influence City Hall decisions is not limited to contacts with City
officials but also includes outreach to community, political and nonprofit organizations as well as
to the general public through television ads, mailers, robocalls, polling, and other strategies. In
2010 the Ethics Commission proposal was approved by the Board to eliminate reporting on these
expenditures. ‘

Recommendation 9: The requirement for disclosure of all expenditures aimed at influencing
City Hall decisions should be reinstated in the law with full public disclosure.

Finding 9: Agree. Under the change, which was part of a successful simplification of the lobbyist
registration process, Excpenditure Lobbyists would still bave to register paid lobbyists, but the
expenditures made to influence public opinion were no longer captured when the changes went into

effect. Prior to the change, only five organizations had ever reported excpendimre lobbying: In 2007, ..
the California Urban Lssues Project reported excpenditures of §46,400 and the Small Property

Ouwners of SE reported spending §1,000. In 2009, the California Urban Issues Project reported
$1,702, the SE Common Sense Coalition reported §58,110 and the ST Firefighters Local 798
reported §367,350: Becanuse the actual number of such reported expenditures were so few, it was not
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a controversial decision to drop this requirement due to the limsited benefit provided; at the time, no
public objection was madk.

Recommendation 9: Wil be implementsd shonld the Board of Supervisors adopt a measure; the
Commission will ensure that any such measure is enforced. Within the next 12 months the Ethics
Compmission will consider re-excamining whether or not there is a need to make further changes to the
loblbying ordinance to enhance public disclosure of expenditures aimed at influencing City Hall

decisions.

Finding 10: People holding themselves out as "strategic advisors" provide advice on ways to
influence City decision-making.

Recommendation 10: Work of "strategic advisors" that provide guidance on winning approvals
from City officials and/or the public should be reviewed by the Ethics Commission for possible
inclusion in the lobbyist registration and/or campaign consultant law.

Finding 10: Unable to agree. This finding is not adequately exiplained in the report making it
difficult to respond.

Recommendation 10: Will not be implemented. Regulating activity that is not lobbying and that is
not campaign consulting would appear to be outside of the Ethics Commiission’s jurisdiction since it
would not involve government contacts or canpaign activety.

Finding 11: The role of e-mail and text messages in governmental decision-making has not been
fully discussed and explored. Rules on preservation of e-mails in public records are very hazy -
and some departmental officials told the Jury they routinely delete e-mail. Guidance from the
City Attorney on preservation of e-mail is non-specific. There is no guidance regarding text
messages. There is no policy that applies to private e-mails and text messages that further public
decision-making.

Recommendation 11: The Ethics Commission in conjunction with the City Attorney should
develop a policy to ensure preservation of e-mails and text messages consistent with preservation
of other public records. The policy, along with policies on preservation of public records, should
he made available for public comment. Once it is completed and published it should be made
available on City Attorney and Ethics Commission web pages that lists each Department, its
policy, and how to obtain documents.

Finding 11: Pam‘a/g) agree. The City document retention policy does not require retention of
correspondence for any specific period of time; this wonld include e-mails. Departments are free to
create more resirictive rules as they find necessary. :




Recommendation 11: Needs further analysis subject to an upcoming Supreme Conrt ruling. The
City’s docnment retention poligy does not appear hagy. The Administrative Code regutires each
depariment to have ifs own polz’gi and schedule regarding retention. The concept regarding the
regulation of sooct maessages is understandable, but compares o the regz/kzz'zo;z of telephone calls. The
process for overseeing these activities seems untenable and wonld kikely requtire incredible resources,
although it should be the subject of continued discussion. The questions and issues in the area of
private fexts and private e-mmails are currently under debate in the California court systensy the most
current iling states that these items are not in the public domain. However, the issue is now to be
heard by the California Supreme Court; the subsequent ruling should diciate the City’s conrse of
action. :

Fmdmg 12: Many departments have failed to post their sources of outside funding, as required
by the Sunshine Ordinance.

Recommendation 12: The Jury recommends that the Ethics Commission and the Sunshine
Ordinance Task Force review departmental web sites for compliance and notify non-compliant
departments to immediately post their sources of outside funding, or face a show-cause before
the Ethics Commission on why the information has not been posted.

Finding 12: The Commrission does not have eﬂoﬂgb mfommlzoﬂ to respond to this finding so it
cannot yet agree.

Recommendation 12: Will be partially implemented. The Commission Director will direct staff
tonotify all departments to remind officials and emplayees to follow this requirement and ensure that
such postings are easy to locate on deparimental web sites.

Finding 13: When violations of the standards in a departmental Statements of Incompatible
Activities are enforced departmentally as a disciplinary matter, the Ethics Commission is not
notified and the discipline is not disclosed to the public.

Recommendation 13: All violations of departmental Statements of Incompatible Activities
should be disclosed to the Ethics Commission and posted on the Commission’s web site.

Finding 13: Agree. Normally, departments are required to keep employee disciplinary measures
confidential. In accordance with the Civil Service Commission’s “Citywide Ensployee Personnel
Records Guidelines,” all employee personnel records—rincluding records of

completed/ resolvedy sustained disciplinary actions—must be maintained only in the eﬂzpl 0yee’s
Offécial Emplayee Personnel File (“OEPE”). How long a disciphinary action remains in the OEPF
and what is removed from an OEPF will vary depending on departmental policy and the applicable
collective bargaining agreement. Employees’ OEPFs are maintained in their departments; the Ethics
Commaission does not have access to those files. Thus, only the department head wonld have
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information regarding disciplinary matters. Morcover, even if the Eithics Commission did have that
information, the right of privacy in the California Constitution protects employees from unwarranied
disclosure of confidential information. Cal. Const. Art. 1, Section 1. _Accordingly, as information
regarding disciplinary actions taken against an employee is considered a confidential personnel
matter/ confidential personnel information it is not normally disclosable. In addition, there are a
namber of other state laws protecting employee privacy not mentioned bere.

Recommendation 13: Will not be implemented. The Comnuission’s position is z‘/mz‘ this cannot be
implemented when it violates employee privacy rights.

Additionally, only a narrow range of five types of emplayee misconduct is disclosable, and even then
ONLY when such matters are “confirmed.” The “Good Government Guide” indicates that the
process for detervining of such matters are confirmed is “unclear.” Further, the Guide states that
- “The privacy issues pertaining to these types of personnel records can be complex, and other
considerations in addition to privacy, such as the need to maintain effective investigations, may be
relevant.”

The categories not excerpt from disclosure are: 1) personal dishonesty, 2) misappropriation of prublic
Junds, resonrces or bensfits, 3) unlawful discrinination against another on the bam of status, 4)
abuse of anthority, and 5) violence. .

The disclosable categories are not necessarily addressed in each departmental SLA. Therefore, in order
Yo caryy out this recommendation, the Ethics Commission wonld have to take each reported case of
employee misconduct, analye whether it meets the disclosable threshold under local law, and then
comgpare it with the requirements of the individual departmental SLA. There are at least 53 different
departmental SLAs in existence; administering this proposal would be both difficnlt and iricredibly
time consuming and possibly incite a legal challenge.

Finding 14: The Ethics Commission has increased comi)liance by notifying any employee who
fails to file Form 700 within 30 days after the deadline that he or she must ﬁle or face potential
penalties.

Recommendation 14a: The Ethics Commission should continue to routinely notify all non-filers
of their obiigation within 30 days of the state filing deadiine.

Recommendation 14b: The Ethics Commission should recommend dismissal for any officer or
employee who fails to file 90 days after the deadline.

Recommendation 14c The Ethics Commission should recommend dismissal for any officer or
employee who files a Statement of Economic Interest (Form 700) that is inaccurate and relevant
to the position they hold.
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Recommendation 14d: Now that all Form 700 filers file electronically, the Ethics Commission
should require that all Form 700s be filed with them as well as with the Department filing
officer.

Finding 14: Agree.
Recommendation 14a: Trgplemented. The Commission already does this,

Recommendation 14b & c: Wil be implemented in amended form. If someone has fasled to ﬁ/e.
within 90 days, the Ethics Commission will recommend to the appointing anthority suspension of
that person until they have filed.

Recommendation 14d: Will be implemented in the future. The Ethics Compaission bas already
discussed doing this and it is an eventual goal. 2014 is the first year that Forms 700 filed with the
Cormmission have been filed exclusively electronically. The Director notes that while this process was
successful and resulted in only five non-filers as of this writing, it was also difficult to convert the many
Jibkers to a new process. The Commission needs a few years to settle into the new process but would
like to introdnce a change wherein all Form 700 filers in the City file directly with the Ethics
Comrrission electronically. We envision doing this in the foreseeable futnre; a set timeframe is not
possible because it will largely be deterniined by available funding, ‘

Finding 15: The disclosures in Form 700 filings also may reveal violations of San Francisco
laws that are enforced locally. This includes compensated advocacy before other commissions
and arrangements that violate the locally adopted and enacted Statements of Incompatible
Activities for each department.

‘Recommendation 15: The Ethics Commission should audit and act on violations disclosed
through Form 700 filings of local prohibitions such as compensated advocacy and incompatible
activities, and enforce these violations with strong action.

Finding 15: Agree.

Recommendation 15: Implemented. The Etbics Commission already does this. The Director notes
that while we do not have the staffing resonrces to audit all Form 700 filings, we do review a portion
of them based on investigative criteria, complainis filed and other information that is brought to onr
attention.

Finding 16: City officials travel expenses can be covered by gifts made by individuals,
 lobbyists, business associations, corporations or any other source, including those with financial
interests in matters to be decided by the official: The public disclosure is limited to a list of
donors or donor organizations contributing $500 or more, but without specifying the total
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amount of the gift. Additionally, a significant amount of travel expenses are paid through
organizations that do not disclose the names of the orlgmal donors.

Recommendation 16: The Ethics Commission should require full disclosure of contributions or
payments for official travel of City officials, including the actual amount contributed and the
names of the original donors. The official should also disclose what official business was
conducted, including meetings, who participated in the meetings, topics, speeches given,
ceremonies attended and other information.

Finding 16: Agree. Gifts of travel are governed by a myriad of State and /om/ rules; additional
disclosure may be advisable.

Recommendation 16: Requires further analysis. The Ethics Commission will conduct mote analysis
on this item in its upcoming plans for proposed changes to the Governmental Ethics Ordinance
(GEQ) anticipated next year. The Board of Supervisors will need to concar.

Finding 17a: There is useful information in the calendars of City Officials that should be readily
avajlable to the public

Finding 17b: The Jury found calendar entries that did not meet the law's 1equnements
particularly in listing the meeting's subject matter and attendee names, As a result, it is not
possible to crosscheck lobbyists’ reports on their meetings with City ofﬁc1als with the calendar
reports from the City officials.

Finding 17¢: The training currently pr ovided on the Sunshine Ordinance contains no materials
on the keeping of official calendars as required by the Ordinance.

Recommendation 17a: The Ethics Commission staff should collect the official calendars
prepared under the Sunshine Ordinance monthly, convert them to electronic form and post them
online. :

Recommendation 17b: The City Attorney and the Ethics Commission ensute that those officials
subject to the calendar requirement, and their administrative staff, be trained on the law’s
requirements. :

Findings 17a— 176 Agree. Although there is a lack of explanatory information in the report, the
Ethics Commaission will not dispute these findings, except to note that the ordinance does not require
attendee names.

Recommendation 17a: Will not be implemented. "T'he Ethics Commission does not have the staffing
.resonrces to do this; other priorities are wanting already. The Ethics Conemission recommends that
departments should collect the official calendars prepared under the Sunshine Ordinance
monthly, convert them to electronic form and post them online.

1510




12

Recommendation 17b: Will be implemented. The Director will work with the City Attorney’s offiee
to include this tiem in futnre annual Sunshine Trainings (although it does not apply to the vast
raajotity of those who receive the training).

Finding 18: The Board of Supervisors is not subject to this calendar requilement Many.
members did provide their calendars upon request, and the information in their calendars will be
helpful for public understanding of their work.

Recommendation 18: The Board of Supervisors should adopt a rule subjectmg themselves to
the public calendar requirement of the Sunshine Ordinance.

N/4

Finding 19: The public record will be better served if post-public employment restriction
waivers are granted by Commission resolutions that indicate the specific grounds for granting the
waiver, In at least one instance, the Ethics Commission inappropriately interpreted the "extreme
hardship" standard to grant a posthublic employment restriction waiver.

Recommendation 19: The Commission should grant or deny post-public employment restriction
waiver applications by resolutions that indicate specifically how the decision meets the
conditions of the ordinance."

Finding 19: While in agreement with the first sentence of this finding, the Ethics Commission dzd
not mzszm‘efprez‘ the standard and disagrees with that part of the statement.

Recommendation 19: Wil be imsplemented. "The Commission approves of this idea and will issue
written resolutions for future decisions when waivers are granted. '

Finding 20: Both the Ethics Commission and the Sunshine Ordinance Task Force act in good
faith. They are authorized to come to similar ends—transparency in government. However, there
are legal and procedural differences between their process and their legal requirements.
Therefore, the results of their work are not in harmony with each other.

Recommendation 20a: The Mayor's Office should establish a blue-ribbon committee of experts
and stakeholders in open government, sunshine, and transparency, including former Sunshine
Task Force members. The Committee of Experts should review and update the Sunshine
Ordinance as necessary and should report to both entities and the Board of Supervisors
recommendations that would result in coordination and respect for the functions of each entity.

Recommendation. 20b: For now, arrangements should be made jointly by the Ethics

Commission and the Sunshine Ordinance Task Force to have complaints heard by an
independent hearing officer who would develop a consistent legally sufficient record of the case
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for the decision of each body. This would allow the meetlngs of the Task Force and the
Commission to focus on broader policy issues.

Finding 20: Generally agree. Unlike the Sunshine Ordinance Task Force, which is an advisory
body, the Ethics Commission is a law enforcement agency with the ability to impose monstary and
other sanctions and its procedures are more substantial.  Ofien, differences are based niore on
interpretive actions.

Recommendation 20a: "The Eithics Commrission defers to the Mayor's office.

Recommendation 20b: TWill not be implemented. The Ethics Commission does not agree with this
Jfonding and believes it is in the public’s best interest to have the Commeission continue to investigate
and-hear Sunshine Referrals and complaints. Further, there is no mechanism in the Sunshine
Ordinance to do this.

Finding 21a: The policy-making powers of the Ethics Commission are vested in the
Commission itself, not in the Executive Director (absent express delegation by the Commission).

Finding 21b: The current structure where staff provides much of each Commission meeting’s
content creates the impression that the Commission is not an independent policy-making body.

Recommendation 21: The Board of Supervisors should provide the Commissioners an
Executive Secretary separate from the existing Commission’s employee base who will, among
other duties, prepare the Commission’s agendas, maintain minutes, lists of complaints, serve as a
liaison for public input and interested persons meetings and assist a Commission member to be
the parliamentarian. : '

Finding 21a: Agree.
Finding 21b: Disagree.

Recommendation 21: Will not be insplemented in the foreseeable future. The Ethics Commission’s
staffing priorities are for more zm)e.rtzgaz‘ors and anditors. The Commission notes that, while in an
ideal world a Commrission Secretary is desirable, for a commission this small it is not an nrgent need,

Finding 22' While the Commission’s Bylaws authmizc boIDHli'L'LCCb, 1o conunitices have been
Ubtauubucu or 1119\4\- Uub Lvau}.b i3 Lhul, un u;uttv;u ;u\:lu,uu.x5 dvhbctaﬁcn by ths CCIIL’I‘J““ICK are

heard only once a month, in a process that can extend for many months and sometimes for years.
If the Commission acts through its committee structure, issues can be explored and brought to
the full Commission in a more developed state, thus providing a better basis for the
Commission’s actions.

Recommendation 22: The Commissioners should use their committee structure to focus on
Ethics Commission issues. In the weeks between monthly meetings, each commissioner could
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take the lead on issues of concern to the Ethics Commission, such as developing policies on
emerging campaign finance issues, transparency matters, complaint processing and training. This
structure would allow for more interaction with the public and the regulated community.

Finding 22: Partially agree. Some Commission deliberations have extended  for months but not for
_years, notwithstanding one case of extended delay created at the requm‘ of and as a courtesy to the
Sunshine Ordinance Task Force. '

Recommendation 22: May be tmplerented. The Commission will consider using commitiees on an
as-needed basis. The commiitiee system was designed for larger bodies. A commission of only five
mernbers using a commitiee systens wonld lkely entail a larger number of meetings umwieldy for such a
small body and would result in redundant sessions. Commissioners are volunteers donating a great

" deal of their time and wisdor to the city and have managed to conduct business appropriately. As
needed, special meetings have been conducted to move more sigable or difficult issues before the
Commission. Even Roberts Rules of Order states that the forma/zﬁ/ necessary in a large assembly
wonld /mzder the business of a small board.

Finding 23: While the Charter mandates the City Attorney represent the Ethics Commission,
conflicts have arisen repeatedly and the Ethics Commission has had to obtain outside counsel.
We find these instances of conflict are likely to continue and that the Commission is best
represented by a consistent set of lawyers who are not City employees.

Recommendatlon 23: That the Ethics Commission apply to the City Attomey for permission to
engage outside counsel for advice and recommendations.

Finding 23: Mostly disagree. The Ethics Commission has obtained outside counsel only three tinmes.

Recommendation 23: Needs further analysis. This Ethics Commission is willing to discuss the
merits of this with the City Attorney, but has concerns about continuity and costs. Under the
" Charter, it is ultimately not the Commission’s decision to make.

Finding 24a: The Jury was unable to locate and the Ethics Commission was unable to provide
copies of any reports or notes of oral presentations to the Mayor or to the Board of Supervisors
as required in the Charter to report annually on the effectiveness of San Francisco’s ethics laws.

Finding 24b: The Jury was unable to locate any reports that reviewed changes in laws aimed at
transparency and ethical conduct adopted in other jurisdictions that might be relevant to San
Francisco. The only references were to changes based on court decisions that lessened public
disclosure and protections against the influence of money in politics, even when those decisions
were not based on San Francisco cases. '
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Finding 24c: The proper standard to judge the effectiveness of laws is to consider their ability to
. achieve the purposes set forth in each law when it was enacted.

Recommendation 24: The Mayor and the Board of Supervisors should request an annual written
report from the Ethics Commission that meets the standards set out in the Charter for annual
reviews of the effectiveness of the City’s laws. This report should be posted on the Ethics
Commission web site.

Finding 24a - ¢: No disagreenent. Althongh the report states the need for constant adaptation of
pertinent laws to deal with changing circumstances, it also fails to report that the Ethics Commrission
has vigorously reviewed the laws under its purview on an ongoing basis for just these reasons.

Recommendation 24: Will be implemsented. The Commsission will provide a report.
Finding 25a: Periodic reviews of filed information are essential to ensure its validity.

Finding 25b: The Ethics Commission has undertaken little to no monitoring and auditing of the
content of Lobbyists, Campaign Consultants, Conflict of Interest and Governmental Ethics
filings beyond fines for late filing of statements; nor have they actively monitored whether
former City employees abide by the restrictions on dealing with their former departments.

Recommendation 25: The Ethics Commission should begin to focus staff resources on
monitoring and auditing other items within the Ethics Commission jurisdiction unrelated to
campaigns such as the following ordinances: Conflict of Interest, Governmental Ethics, The
Lobbyist Ordinance, Campaign Consultant Ordinance, and the Sunshine Ordinance.

Finding 250 — b: While true, z‘bzs finding describes a buge volume of work. We dzmgree with the -
characterigation of “little o mo.’

Recommendation 25: Partially implemented. Provided with sufficient resources, more work in the
area will be accomplished. The Commission staff does much more of this work than the ﬁﬂdz'ng
indicates, but lacks the staff and resonrces to do this work on a comprehensive basis. As it is, the
staff can only andit a fow non-publicly financed campaigns each year due to resostree lipaitations. The
Commiission notes that additional anditors are needed just for camspaign finance; exctending the andit
reach is a desirable notion, but ke many of these recommendations, this one comes with costs but no
snggestions on how to meet thems. Note: recent changes in the lobbyist ordinance will require andits of
lobbyists in the futnure.

Finding 26: The Ethics Commission, though its staff, can catalog information reported
elsewhere that is relevant for supplemental understanding of information currently reported
locally. Links to this information would be a logical addition to the Ethics Commission web site.
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Recommendation 26: The Ethics Commission should determine information reported elsewhere
that is relevant for supplemental understanding of information currently reported locally, and

provide links to it on the Ethics Commission web site, if it cannot be imported and posted.

Finding 26: Disagree. The concept is too broad to anderstand appreciably.

Recommendation 26: Already implemented. The Commnrission already provides linfks to the Secretary -

of State’s CAL-~Access database and material on the Fair Political Practices Commission web site.

The Erthics Commrission Staff will continue to link o other relevant web sites where appropriate. The -

Commission adds that it should be noted that the Commission’s website is already considered among
1the best and most comprebensive sites in the country.

Finding 27: The Charter requirés that proposals to amend campaign finance and ethics laws
‘explain how the change will assist in furthering the purpose of the law. The Ethics Commission
proposals have not included any statements showing that its proposals will further the purposes
of the law.

Recommendation 27: When a bill is proposed or passed to amend campaign finance and ethics
laws, it should specify how it "furthers the purposes of this Chapter". ‘

Finding 27: Disagree. There is no basis for this finding,

Recommendation 27: Already implemented. All proposed changes to existing ordinances are
accompanied by comprebensive staff memoranda explaining the details and purposes of the proposed
changes. ' ‘ :

Finding 28a: The Commission has not taken an active role in questioning the propriety of
actions that skirt the edges of legality. This inquiry can feed into reports on the effectiveness of
laws, and also remind public officials that they can be called to account for the appearance of -
impropriety.

Finding 28b: The general public needs an bpportunity to talk to the Ethics Commission about
their expectations and beliefs on ethical behavior of public officials. This initial discussion may
help to highlight matters that appear to be improper.

Recommendation 28: That the Commission hold hearings, whether through their committees or
in the full Commission, to ask the public to report matters that appear improper, then call the
responsible officials before the Commission to account for and defend their actions.

Finding 28a: Disagree. There is no basis for this finding. The Ethics Commission siaff frequently
 discusses the appropriateness of the bebavior of public officials and whether such bebavior warrants
investigation. Such discussion often prompis changes to ordinances, rules and regulations.
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Finding 28b: No disagreement. The public is free to, and very frequently does, communicate to the |
Commrission through public comments and written and electronic messages.

Recommendation 28: Will not be implemented. . Allowing anyone to_force public officials to appear
before the Ethics Commission to defend themselves against such charges invites anyone with personal
agendas to create punitive actions against public officials — at will— whether there is a basis or not for
sch accusations. This proposal does not regard actual law-breaking, but merely the appearance of
impropriety and calls Constitutional issues directly into consideration.

Finding 29: The Findings and Declarations of Proposition J clearly articulate many public
concerns with role of money in politics and should be re-adopted, perhaps adapted to be part of
the general conflict of interest law - Chapter 2 of Article III of the C&GCC.

Recommendation 29: That the Ethics Commission hold a hearing on "Proposition J Revisited"
to consider how some of its concepts apply today and whether the "public benefit" definition
includes elements that should be incorporated into sections of the C&GCC, and specifically
consider offering amendments to C&GCC which re-incorporate its Findings and Declarations
into current San Francisco law, and to consider placing these amendments on the ballot.

Finding 29: Disagree. The intents and purposes of Proposition | were redrafted, clarified and
excpanded by Proposition E in 2003, in apparent response to concerns that existing law was
outdated, inadequate and confusing (and, as noted below, subject o a court challenge). The Board of
Supervisors unanimously voted to place the measure on the ballot by a vote of 10-0, and all eleven
supported the measure (Ammiano, Daly, Dufty, Gonzalez, Hall, Masavell, McGoldrick, Newsor,
Peskin, Sandovol and Ma. Ma was not present for the vote.). This measure was also supported by
Common Cause. The measure was also supported unanimonsly at the Ethics Commission by
Conmissioners Melbostad, Planthold, Garcia and McCoy. Proposition E was adgpted with support
Jrom 62% of the voters.

Recommendation 29: Needs further analysis. City laws prevent all City officials and employees from
accepting anyihing of value for the duties they performe. In addition, local ordinance identifies a
nurmber of “restricted sources” who may not make donations to candidates and office holders. Note:
The langnage in Proposition | was determined to be unconstitutional by the Los Angeles Superior
Conrt in 2002, That ruling still stands and there is no reason to believe that it would fare differently
in San Francisen, indicating that a measure to readobt Proposition |. as written. wonld be fruitless.
The Commission intends to include this issus as pzzn‘ ofa larger dzmzsszon of the conflict- of “interest
and campaign finance rukes.
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ETHics COMMISSION |
CITY AND COUNTY OF SAN FRANCISCO

August 22, 2014

 BENEDICT Y. HUR
CHAIRPERSON

. The Honorable Presiding Judge Cynthia Ming-mei Lee
PAUL A.RENNE| 400 McAllister Street, Department 206
VICe-CHARPERSON | - San Francisco, CA. 94102

B ANDREWS :
Cormssionms | Re: Civil Grand Jury Report Ethics in the City

BEVERLY HAYON{ Dear Judge Lee:
COMMISSIONER .
PETER K The 2014 Civil Grand Juty produced a report regarding the Ethics Commission. In 13 of their
Compssiongr | ndings/ recommenqatiogs, they requested that both the Bthics Commission and the Ethics
Commission Executive Director respond to those sections.

Jorw ST. CrOIX

EXECUTIVEDIRECTOR | My responses must concut with those of my Commissioners. They ate attached.

Sinc

John St. Cfoix
Executive Director

Cc Board of Supervisors

25 Van Ness Avenue, Suite 220 » San Francisco, CA 94102-6053« Phone (415) 252-3100e Fax (415) 252-3112
E-Mail Address: ethics.commission@sfgov.org Web site: http://www.sfethics.org
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Ethics in the City: Promise Practice or Pretense

Response to Findings and Recommendations
California Penal Code, section 933.05
San Francisco Ethics Commission Executive Director

Finding 4: Some information currently reported and posted is not put into the standard
searchable electronic format. The Jury specifically finds that contract approval forms, Form 700
forms, behested payments forms, and Lobbyists on Behalf of the City forms can be converted to
a searchable format before they are posted.

Recommendation 4: That contract approval forms be converted to a format which allows
searches by the name of the official, by the name of the contractor, the value of contracts and the
date the contract was signed. Behested payments information should be filed electronically in a
format that allows for searches and data aggregation. Form 700s should be formatted to allow
data to be searched on income sources, outside employment, gift sources and travel.

Finding 4: Partially agree. There is some information filed with the Ethics Commission not
currently in searchable electronic format.

Recommendation 4: Partially implemented/ partially will not be implemented. Converting each type
of form into such a format requires expensive develogpment of software platforms. This particular
recormendation wounld be exctremely expensive. Quver time, the Commission plans to develop such
platforms for most if not all of the filings it administers. Lack of funding for development means that
the addition of the various forms will be done as resources are made available. . It should be noted, for
excarmple, that 2014 is the first time ever that all Form 700 financial disclosures filed with the Ethics
Commission had to be submitted electronically. This was an important, but technically diffcult step.
Stince there is no specified state electronic schema for these forms, creating a searchable database would
be risky as it might not conform o state standards when they are eventually promulgated. But it is a
desirable goal and will be accomplished eventually. Absent the proper software, data would have to be
entered manually. This is unrealistic as the cost wonid be higher in terms of staff time and attendant
issues wonld arise such as transfer error.

The Commission has already made great progress in moving its many filings into electronic databases,
and there should be no doubt that this will continue. San Francisco is abead of the majority of
Jurisdictions in this area. For excample, The New York Times recently noted that the Federal
Election Commission takes weeks and in some cases mote than a month to process campaign finance
Jiblings of federal candidates, whereas in San Francisco this information is processed in a matter of
mindtes. :
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Note: this recommendation includes Bebested Payment Forms, which are not filed with the Ethics
Commission. '

Finding 5: Required filings are treated independently and cannot easily be cross searched
electronically using common data reference fields like name and organization to access and
aggregate information types, such as dollar amounts, that cross between filings.

Recommendation 5: The Ethics Commission work to develop a common format database for
data posted to DataSF, initially aiming to combine campaign, lobbying and Form 700 data.

Finding 5: Disagree partially. This assertion is not completely accurate.  The Commission compiles
all campaign and lobbyist filings on DataSF so that the information may be searched and aggregated.
In fact, the Compmrission uses the campaign and lobbyist data on DataST to aggregate and visnalize
the data on the Comniission’s web dashboards.

A recent report by the Mayor’s Office describes “how the San Francisco Ethics Commission uses
DataSF to increase transparency by summarizing and creating visualigations related to ethics data
and reporss.” Further, the report states “Our top referrer is the Ethics Commission, see

Figure 12, which has made extensive use of DataSF not only as a publishing platform but as a
means to create dashboards and visuakizgations on its own site. See Fignre 13 on the nexct page

Jor a screenshot showing how the Ethics Commission creates visualizations using the DataSF
Platform and then embeds the visnalizations into a web page. This makes them the top

ermbedders, i.c. the top data visnaligations that have been viewed within an external website.”

Further, according to “Governing” magagine, the U.S. Open Data Census in March of this year
rated San Francisco as the ‘best city for open data” in the country. The study involved gives Iaoz‘b our
lobbyist reporting system cmd our campaign finance system perfect scores.

Recommendation 5: Partially implemented/ partially awaiting state action. The Commission notes
that the campaign and lobbyist data are already available in a common database format on DataSF.
Form 700 data is not on DataSTF because a state data schema has yet to be defined by the Fair
Political Practices Commission and the Commission will revisit this issue by February 2015.

Finding 7: The Ethics Commission provides written information only in English although San
Francisco has strong political participation from communities and officials whose first language
is not English and who require guides and educational materjals relevant to their needs.

Recommendation 7: The Ethics Commission should make guides and educational materials
available in the major languages as is done in other City Departments.

Finding 7: Agree. This is correct for the time being.
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Rfcommendalzm 7: Will be implemented. The Commission will make guides in education materials
as is done in other depariments.

Finding 12: Many departments have failed to post their sources of outs1de funding, as required
by the Sunshine Ordinance.

Recommendation 12: The Jury recommends that the Ethics Commission and the Sunshine
Ordinance Task Force review departmental web sites for compliance and notify non-compliant
departments to immediately post their sources of outside funding, or face a show-cause before
the Ethics Commission on why the information has not been posted.

Finding 12: The Commission does not have enough information to respond to this finding so it
cannot yet agree.

* Recommendation 12: Will be partially implemented. The Commission Director will divect staff to
notify all depariments to remind officials and employees to follow this requirement and ensure that
such postings are easy to locate on departmental web sites. :

- Finding 13: When violations of the standards in a departmental Statements of Incompatible
Activities are enforced departmentally as a disciplinary matter, the Ethics Commlssmn 1s not
notified and the discipline is not disclosed to the public. -

Recommendation 13: All violations of departmental Statements of Incompatible Activities
should be disclosed to the Ethics Commission and posted on the Commission’s web site.

Finding 13: Agree. Nornally, departments are required to keep employee disciplinary meassures
confidential. In accordance with the Civil Service Commission’s “Citywide Employee Personnel
Records Guidelines,” all employee personnel records—including records of

completed) resolved| sustained disciplinary actions—rmust be maintained only in the employee’s
Official Employee Personnel File (“OEPF”). How long a disciplinary action remains in the OEPF
and what is removed from an OEPF will vary depending on departmental policy and the applicable
collective bargaining agreement. Employees’ OEPEs are maintained in their depariments; the Ethics
Cormmission does not bave access to those files. Thus, only the department head would have
information regarding disciplinary matters. Moreover, even if the Ethics Commission did have that
information, the right of privacy in the California Constitution protecis employees from unwarranied
disciosure of conjidensial injormarion. Cat. Consi. AAn. I, Seciion 1. Accordingly, as injormaison
regarding disciplinary actions taken against an employee is considered a confidential personnel

maitter/ confidential personnel information it is not normally disclosable. In addition, there are a
number of other state laws protecting employee privacy not mentioned bere.
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Recommendation 13: Will not be implemented. "The Commission’s position is that this cannot be
implemented when it violates employee privacy rights.

Additionally, only a narrow range of five types of employee misconduct is disclosable, and even then
ONLY when such matters are “confirmed.” The “Good Government Guide” indicates that the
process for determining if such matters are confirmed is “unclear.” Further, the Guide states that
“T'he privacy issues pertaining to these types of personnel records can be complex, and other
considerations in addition to privacy, such as the need to maintain effective investigations, may be
relevant.” -

- The categories not exempt from disclosure are: 1) personal dishonesty, 2) misappropriation of public
funds, resources or bengfits, 3) unlawful discrimination against another on the basis of status, 4)
abuse of authority, and 5) violence.

The disclosable categories are not necessarily addressed in each deparimental SLA. Therefore, in order
to carry out this recommendation, the Ethics Commission would have to take each reported case of
employee misconduct, analyze whether it meets the disclosable threshold under local law, and then
compare it with the requirements of the individual departmental SLA. There are at least 53 different
dgbaﬁmem‘al SLAs in excistence; administering this proposal would be both difficult and incredibly
time consuming and possibly incite a legal challenge.

Finding 14: The Ethics Commission has increased compliance by notifying any employee who
fails to file Form 700 within 30 days after the deadline that he or she must file or face potential
penalties.

Recommendation 14a: The Ethics Commission should continue to routinely notlfy all non-filers
of their obligation within 30 days of the state ﬁhng deadline. :

.

Recommendation 14b: The Ethics Commission should recommend dismissal for any officer or
employee who fails to file 90 days after the deadline.

Recommendation 14¢: The Ethics Commission should recommend dismissal for any officer or
employee who files a Statement of Economic Interest (Form 700) that is inaccurate and relevant
" to the position they hold.

\

Recommendation 14d: Now that all Form 700 filers file electronically, the Ethics Commission
should require that all Form 700s be ﬁled with them as well as with the Department filing
officer. :

Finding 14: Agres.

Recommendation 14a: Implemented. The Commission already does this.
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Recommendation 14b & c: Will be implemented in amended fom If someone has failed to file
within 90 days, the Ethics Commission will recommend 1o the appointing authority suspension of
that person until they have filed.

" Recommendation 14d: Wil be implemsented in the future. The Ethics Commission has already
discussed doing this and it is an eventual goal. 2014 is the first year that Forms 700 filed with the
Cornmission have been filed exclusively electronically. The Director notes that while this process was
successful and resulted in only five non-filers as of this writing, it was also difficult to convert the many

Jelers to a new process.” The Commission needs a few years to settle into the new process but wonld
like to introduce a change wherein all Form 700 filers in the City file directly with the Ethics
Commission electronically. We envision doing this in the foreseeable future; a set timeframe is not
possible because it will largely be determined by avaslable funding.

Finding 15: The disclosures in Form 700 filings also may reveal violations of San Francisco
laws that are enforced locally. This includes compensated advocacy before other commissions
and arrangements that violate the locally adopted and enacted Statements of Incompatible
Activities for each department.

Recommendation 15: The Ethics Commission should audit and act on violations disclosed
through Form 700 filings of local prohibitions such as compensated advocacy and incompatible
activities, and enforce these violations with strong action.

Finding 15: Agree.

Recommendation 15: Implemented. The Ethics Commission already does this. The Director notes
that while we do not bave the staffing resources to audit all Form 700 filings, we do review a portion
of them based on zm)emgaz‘zve criteria, complaints ﬁ/ed and other information that is brought to our

. attention. ' - :

Finding 17a: There is useful inforrﬁation in the calendars of City Officials that should be readily
available to the public.

Finding 17b: The Jury found calendar entries that did not meet the law's requirements,
particularly in listing the meeting's subject matter and attendee names. As a result, it is not
possible to crosscheck lobbyists’ reports on their meetings with City officials with the calendar
reports from the City otiicials.

Finding 17c: The training currently provided on the Sunshine Ordinance contains no materials
on the keeping of official calendars as required by the Ordinance.

- Recommendation 17a: The Ethics Commission staff should collect the official calendars

prepared under the Sunshine Ordinance monthly, convert them to electronic form and post them
online.
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Recommendation 17b: The City Attorney and the Ethics Commission ensure that those officials
subject to the calendar requirement, and their administrative staff, be trained on the law’s
requirements. ' ’

Findings 17a— 17e: Agree. Although there is a lack of explanatory information in the rqblon‘, the
Ethics Commission will not dispute these findings, except to note that the ordinance does not require
attendee names. '

Recommendation 17a: Will not be implemented. The Ethics Commission does not have the staffing
resources to do this; other priorities are wanting already. The Ethics Commission recommends that

departments should collect the official calendars prepared under the Sunshine Ordinance
monthly, convert them to electronic form and post them online.

Recommendation 17b: Will be implemented. The Director will work with the City Attorney’s office
to include this item in future annual Sunshine Trainings (although it does not apply to the vast
magority of those who receive the training). :

Finding 21a: The policy-making powers of the Fthics Commission are vested in the
Commission itself, not in the Executive Director (absent express delegation by the Commission).

Finding 21b: The current structure where staff provides much of each Commission meeting’s
content creates the impression that the Commission is not an independent policy-making body.

Recommendation 21: The Board of Supervisors should provide the Commissioners an
Executive Secretary separate from the existing Commission’s employee base who will, among
other duties, prepare the Commission’s agendas, maintain minutes, lists of complaints, serve as a
liaison for public input and interested persons meetings and assist a Commission member to be
the parliamentarian.

Finding 21a: Agree.
Finding 21b: Disagree.

Recommendation 21: Will not be implemented in the foreseeable future. The Ethics Commission’s
staffing priorities are for more investigators and anditors. The Commission notes that, while in an
ideal world a Commission Secretary is desirable, for a commission this small it is not an urgent need.

Finding 23: While the Charter mandates the City Attorney represent the Ethics Commission,
conflicts have arisen repeatedly and the Ethics Commission has had to obtain outside counsel.
We find these instances of conflict are likely to continue and that the Commission is best
represented by a consistent set of lawyers who are not City employees.
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- Recommendation 23: That the Ethics Commission apply to the City Attornéy for permission to
engage outside counsel for advice and recommendations.

Finding 23: Mostly disagree. The Ethics Commission has obtained outside counsel only three times.

Recommendation 23: Needs further analysis. "This Ethics Commission is willing to discuss the
merits of this with the City Attorney, but has concerns about continusty and costs. Under the
Charter, it is ultimately not the Commission’s decision to make.

Finding 25a: Periodic reviews of filed information are essential to ensure its validity.

Finding 25b: The Ethics Commission has undertaken little to no monitoring and auditing of the .
content of Lobbyists, Campaign Consultants, Conflict of Interest and Governmental Ethics

filings beyond fines for late filing of statements; nor have they actively monitored whether

former City employees abide by the restrictions on dealing with their former departments.

Recommendation 25: The Ethies Commission should begin to focus staff resources on
monitoring and anditing other items within the Ethics Commission jurisdiction unrelated to
campaigns such as the following ordinances: Conflict of Interest, Governmental Ethics, The
Lobbyist Ordinance, Campaign Consultant Ordinance, and the Sunshine Ordinance. .

Finding 25a — b: Whik true, z‘/m finding describes a huge volume of work. We dngree wzz‘b the
c/yamcz‘m:zaizon of “Virtle to no.’

Recommendation 25: Partially implemented. Provided with sufficient resources, more work in the
ared will be accomplished. The Commission stajf does much more of this work than the finding
indicates, but lacks the staff and resources to do this work on a comprehensive basis. As it is, the
staff can only audit a few non-publicly financed campaigns each year due to resource limitations. The
Commrission notes that additional anditors are needed just for campaign finance; exctending the andit
reach is a desirable notion, but like many of these recommendations, this one comes with costs but no
suggestions on how to meet them. Note: recent changes in the lobbyist ordinance will require audzz‘.r of
lobbyists in the future.

Finding 26: The Ethics Commission, though its staff, can catalog information reported
elsewhere that is reievant for supplementai understanding of inforaiion cuienily iepoited

AL TAntanT A A A 4
lubd,u_y Liuks o s iioiination woula o & 1u5wm addition o the Ethics Commission web gite,

Recommendation 26: The Ethics Commission should determine information reported elsewhere
that is relevant for supplemental understanding of information currently reported locally, and
provide links to it on the Ethics Commission web site, if it cannot be imported and posted.

Finding 26: Disagree. The concept is too broad to understand appreciably.
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Recommendation 26: Already implemented. The Commission already provides. links to the Secretary
of State’s CAL-Access database and material on the Fair Political Practices Commission web site.
The Ethics Commission Staff will continue to link to other relevant web sites where appropriate. The
Commiission adds that it should be noted that the Commission’s website is already considered among
the best and most comprebensive sites in the country.

Finding 27: The Charter requires that proposals to amend campaign finance and ethics laws
explain how the change will assist in furthering the purpose of the law. The Ethics Commission
proposals have not included any statements showing that its proposals will further the purposes
of the law.

Recommendation 27: When a bill is proposed or passed to amend campaign ﬁnance and ethics
laws, it should specify how it "furthers the purposes of this Chapter".

Fz'ﬂdz'hg 27: Disagree. There is no basis for this finding.
Recommendation 27: Already iﬂzp/emém‘ed Al proposed changes to existing ordinances are

accompanied by comprebensive staff memoranda excplaining the details and purposes of the proposed
changes.
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA
City Afforney

August 25, 2014

Hon. Cynthia Ming-Mei Lee
Presiding Judge
San Francisco Superior Court
400 McAllister Street, Room 8

" San Francisco, California 94102

Re:  City Attorney Office’s response to the June 26, 2014 Civil Grand Jury Report entitled,
“Ethics in the City: Promise, Practice or Pretense”

Dear Judge Lee:

In accordance with Penal Code Sections 933 and 933.05, the City Attomey s Office
submits the following response to the Civil Grand Jury Report entitled, “Ethics in the City:
Promise, Practice or Pretense” issued on Junc 26, 2014. The Grand Jury requested that this
office respond to the report.

For each Civil Grand Jury ﬁndmg for whmh you ask a response from the City Attorney’s
Office, you asked that we either:

1. agree with the finding; or
2. disagree with it, wholly or partially; and explain why.

For each Civil Grand Jury recommendation for which you ask a response from the C_ify
Attorney’s Office, you asked that we report either:-

1. the recommendation has been implemented, with a summary explanation; or

" 2. the recommendation has not been implemented but will be within a set timeframe
as provided; or

3. the recommendation requires further analy51s The officer or agenicy head must
define what additional study is needed. The Grand Jury expects a progress report
within six months; or :

4, the recommendation will not be mplemented because it is not warranted or
reasonable, with an explanation.

Accordingly, the City Attorney’s Office responds ‘as follows:

Finﬂing/Recommendation No. 1:
Finding 1a.

The Ethics Commission lacks resources to handle major enforcement cases. These
include, for example, cases alleging misconduct, conflict of interest, violating campaign finance
and lobbying laws, and violating post-employment restrictions.

CIYHALL - 1 DR. CARLTON B. GOODLETT PLACE, ROOM 234 - SAN FRANCISCO, CALFORNIA 94102
RECEFTION: (415) 554-4700 FACSIMILE: (415) 554-4745

c:\atichmnt\response 'rci g% Jury report 8.21.14.doc



CiTY AND COUNTY OF SAN FRANCISCO - OFFICE OF THE CITY ATrORN'EY

Page 2 '
August 25, 2014
City Attorney’s Office Response to Finding 1a

Partially disagree. The City Attorney’s Office defers to the Ethics Comrmssron s
agreement with this finding, but this Office is not aware of any specific major enforcement case
that the Bthics Cormission, due to a lack of resources, has declined to bring where there was
otherwise sufficient evidence of a violation. Regardless, the Ethics Commission would benefit
from additional resources to increase its ability to handle major enforcement matters without
impacting the Commission’s ability to handle its other duties and respons1b1ht1es

Fmdmg 1b. .

The Ethics Commlssmn has only two investigators.
City Attorney’s Office. Response to Finding 1b..
Agree. '
Finding 1c.

‘The confidentiality reqmred of Etlncs Commission investigations runs counter to the
Commrssmn s other duties to make mformaﬂon more public and t0 increase the transparency of
government,

City Attorney s Office Response to Fmdmg 1c.

D1sagree The San Francisco Charter requires the Ethics Commrssmn to conduct its
investigations “in a confidential manner,” and provides that certain records relating to
investigations must be kept confidential to the extent permitted by state law. Charter § C3.699-
13(a). Despite this Charter restriction on how it must conduct its investigations, the Ethics
Commission must still comply with the same public meeting and records laws that apply to all
City agencies, mcludrng providing advance public notice of its meetmgs and taking 1ts actions
publicly.

Finding 1d.

The District Attorney, City Attorney and the Fair Pohtrcal Practrces Commission have
more substantial investigative staffs.

City Attomey s Office Response to Fmdmg 1d.
Agree.
Finding 1e.

The Fair Political Practices Comrmssmn has been very active in bririging enforcement
actions, and handles enforcement for some-local units of California-government.

City Attorney’s Office Re5ponse to Finding 1e.
Agree.
Finding 1f.

Enforcement is best handled outside of the environrnent of political partisanship and
preferences . :

Clty Attorney’s Office ReSponse to Fmdmgs 1f.
Agree :
Recommendation 1.

The Jury recommends a contract with the Fair Political Practices Commission for at least
a two-year pilot basis to enforce both state and related San Francisco law violations.
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City Attorney’s Office Response to Recommendation 1.

The City Attorney’s Office does not have the authority to implement Recommendation 1.
If requested, the City Attorney’s Office will assist the Ethics Commission with implemerting
this recommendation, though this recommendation may first require an amendment to state law,
see Cal. Govt. Code section 83123.5.

Finding/Recommendation No. 2:
~ Finding 2.
In some instances, improper campaign contributions were returned fo the contributor

rather than forfeited to the City as required by City law. The Jury found no record of the
Commission acting to waive or reduce the forfeiture.

City Attorney’s Office Response to Finding 2.

Disagree. The Civil Grand Jury has not provided any specific facts about the improper
contributions that the Ethics Commission allegedly mishandled. In the absence of more specific
allegations, the City Attorney’s Office has no basis for concluding that the Ethics Commission
has inappropriately feturned contributions and must presume that the EtthS Commiission has
appropriately followed City law.

Recommendation 2.

The Board of Supervisors should request an mdependent audit by the City Attorney to
determine whether prohibited contributions were forfeited to the City as required by law.

City Attorney’s Office Response to Recommendation 2.

Recommendation 2 is a policy matter for the Board of Supervisors. If requested, the City
Attorrey’s Office will assist the Board of Supervisors with implementing this recommendation
(assummg sufficierit budget authorization is provided to the City Attorney’s Office to cover the
costs of that review).

Finding/Recommendation No. 3:

Finding 3.

A broader citizen’s right of action to enforce ethics laws will provide assurance to the
public that the laws will be enforced.

City Attorney’s Office Response to Finding 3.

Partially disagree The Citv Attornev’s Office partially disagrees with Finding 3 because
- the Campaign and Governmental Conduct Code currently provides a qualified private right of
action to San Francisco residents that may already provide sufficient assurance to the public.
Section 3.242(c) states: “any resident may bring a civil action on behalf of the people of San
Francisco to enjoin violations of or compel compliance with a conflict of interest or
governmental ethics law,” after notifying the City Attorney of the resident’s intent to file and
providing an opportunity for the City Attorney to pursue the same matter.
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Recommendation 3.

. The Jury recomimends that the EtthS Commlssmn and the Board of Supcmsors act to
enhance the Cifizen’s Right of Action to enforce all of the City’s ethics laws, with an award of
attorney fees and a share of any penalties gomg to the C1ty for a successful filer, as was provided
by Proposmon 1. ,

- City Attorney’s Office Response to Recomméndation 3.
Recommendation 3 is a policy matter for the Ethics Commission, the Board of

Supervisors, and the Mayor. If requested, the City Attorney’s Office will assist the Ethics
Commission, the Board of Supervisors, and the Mayor with implementing this recommendatlon

Finding/Recommendation No. 11:

* Finding 11.

The role of e-maﬂ and text messages in govemmental decision-making has not been fully
discussed and éxplored. Rules on preservation of e-mails in public records are very hazy and
some departmental officials told the Jury they routinely delete e-mail. Guidance from the City
Attorney on preservation of e-mail is non-specific. There is no guidance regarding text
messages. There is no policy that applies to private e-mails and text messages that further public
decision-making. . )

City Attorney’s Office Response to Finding 11.

Disagree. The City Attorney’s Office has provided guidance on the issues addressed in
this finding. The Office’s Good Government Guide has provided guidance on these issues for
several years. The most recently released update of the Guide, published online on August 18,
2014, provides the following guidance regarding record retentlon requirements and e-mail (on

.page 116):

E-mail and other electronic records are subject to the records retention
laws. As with paper records, some electronic records fit the definition of
“records” in the retention context. But most do not.

The vast majority of public records in the City’s possession do not fall
under the definition of “records” within the meaning of records retention
law. Therefore, the City may destroy these records at any time. For
example, as a general rule, employees may immediately dispose of phone
message slips, notes of meetings, research notes prepared for the personal
use of the employee creating them, and the large majority of e-mail.
communications.. : :

The Good Government Gmde also prov1des the following gnidance regardmg text
messages and emails, inchiding those on personal electronic devices (on pages 88- -89): 7

The first element of the definition of public record—that it is a
“writing”—is immensely expansive. It encompasses any handwriting,
typewntmg, printing, photostating, photographing, photocopying,
transmission by e-mail or fax, and every other means of recording on any
tangible thing any form of communication or representation, including -
1etters words, pictures, sounds, or symbols. Cal. Govt. Code § 6252(g)
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This concept of a writing goes beyond the traditional written form. It may
- consist of communications in any medium that contains encoded
mformanon such as a computer tape, video recording, cassette recording,
voicemail, text message; photograph, or movie. E-mails including
attachments are writings within the meaning of the Public Records Act.
Yet, while it is clear that electronic records are “writings” under the Act,
many principles developed under the Act preceded the current era of
electronic communications, and those pnncxples and others are in some
respects still evolving to catch up with this sweeping technological

change.

%ok ok

The third element of the définition—that a public record is prepared,
owned, used, or retdined by a state or locdl agency”—is expansive, too. In

particular, there may be instances where the City does not own a record
that is nonetheless considered a public record. For example, while courts
haye ot definitively resolved the issue, City officials and employees, in

an abundance of caution, should assume that work they perform for the
City on personal computers or other personal communications devices
may be subject to disclosure under the public records laws. Such a record
meets the first two elements of the definition of pubhc record; the
-remaining question is whether, under the circumstances, the law would
consider the record prepared or nsed by the City.

Lastly, the Good Government Guide also provides the following additional guidance on
text messages (on page 141):

Neither the Brown Act nor Sunshine Ordinance addresses text messaging
during meetings, and there is no definitive case law on the subject. The
City Attomey s Office strongly discourages the practice.

Text messaging or use of other personal electronic communications
devices during méetings is especially problematic when the policy body is
holdmg an adjudicative hearing, such as a hearing to grant ot suspend a
permit, that will affect individual private interests. Text messaging during
such a hearing could enable a member to surreptitiously communicate
with one of the parties, or receive evidence or direction as to how to vote,
from an outside party, that other members of the body and the parties do
not see. These circumstances may undermme the integrity of the
proceeding and raise due process concerns.

Even ouiside ine du_j uu.u.cluvc COLMEXT, 1EXL mcaaa5m5 Of UsS¢€ Of oiher
perconal electronic commnnicatinne devices dnring any meeting of a
pohcy body presents serious problems. The Brown Act and Sunshine
Ordinance presume that public input during a meeting will be “on the
record” and visible to those who attend or view a tape of the meeting. But
members of the public will not observe the text messages that members of
the policy body receive during the meeting. Hence the public will not be
able to raise all reasonable questions regarding the basis for the policy
body’s actions. And text messaging among members of the policy body
concerning an agenda item or other business of the body could lead to an
unlawful seriatim meeting in the midst of a formal meeting.
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o Text messages that policy body members send or receive during a meeting.
may,in fact have nothing to do with the body s business. But a member of
+ - the public observing the meeting, not knowing the contents of the text
messages, may assume otherwise. Tor avoid the problems associated with
* text messaging or similar electronic communications during meetings, we -
recommend that pohcy bodles adopt arule prohlbltmg or regulatmg the
practice.

It is an open question- Whether text messages or similar commupnications
over a personal electronic device, that 2 meniber of a policy body sends or
receives either during or outside a meeting, that relate to the conduct of the
body’s business, are public records. There is a strong argument that they

. are, and out of an abundance of caution, members of policy bodies should
assuine that communications on personal electronic devices maybe .
subject to disclosure if the communication would otherwise be a public
.Tecord subject to dlsclosure

As these excerpts demonstrate the City Attomey s Office has prov1ded guidance on
preservatlon of e-mail, text messages, and e-mails and text messages sent usirig personal
communication devices. But as these excerpts acknowledge, the law concerning these issues is
unclear and continues to develop.” For example, on June 25, 2014, the California Supreme Court
agreed to review a decision holding that messages sent by. pubhc officials 1using personal
communication devices are not subject to the California Public Records Act, see City of San Jose
v.-Superior Court, 225 Cal. App.4th 75 (Mar. 27, 2014). We expect the Supreme Court will
provide its ruling sometime in the next year. The City Attorney’s Office will monitor this appeal
and will continue to provide gu1da.nce on legal developments on these issues to its clients and the
public at-large. :

Recommendatlon 11

The Ethics Comm1551on in COIl_]UﬂCthIl W1th the City Attomey should develop a policy to
ensure preservation of e-mails and text messages consistent with preservation of other public
records. The policy, along with policies on preservation of public records, should be made
available for public comment. Once it is completed and published it should be made available
on City Attorney and Ethics Commission web pages that lists each Department its pohcy, and
how to obtam documents )

City Attorney s Office Response to Recommendatlon 11.

Recommendahon 11 is a policy mattet for the Ethics Commission and other appropriate
City agencies, such as the Board of Supervisors and the Mayor. if requested, the City Attorney’s
Office will assist the Ethics Commission and other appropriate City agencies with the
implementation of this recommendation, likely through 1eg151at10n that would establish a City-
wide protocol regardmg preservatlon of pubhc records. »

FindinQ/Recommendation No. 17:.
Fmdmg 17a.

There is useful mformatton in the calendars of C1ty Officmls that should be readily
available to the pubhc -
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City Attorney’s Office Response to Finding 17a.
Agree. |
Finding 17b.

The Jury found calendar entries that did not meet the law’s requirements, particularly in
listing the meeting’s subject matter and attendee names. As a result, it is not possible to
crosscheck lobbyists’ reports on their meetmgs with City ofﬁc1als thh the calendar reports from
the City officials.

City Attorney’s Office Response to Finding 17b.

Partially disagree. The Sunshine Ordinance requires the calendars maintained by the
Mayor, the City Attomey, and department heads to include “the time and place of each meeting
or event attended” and “a general statement of issues discussed,” but it does not require the
listing of attendee names. See Admin. Code § 67.29-5. This Office agrees that the lack of
attendee names may make it difficult to crosscheck lobbyists’ disclosure reports with these
official calendars. But the Sunshine Ordinance does not require officials subject to the calendar
requirement to include this additional information in their calendar entnes althqugh those
officials may do so voluntarily. i

Fmdmg 17c.

The training currently provided on the Sunshine Ordinance contains no materials on the
keeping of official calendars as required by the Ordinance.

City Attorney’s Office Response to Finding 17c:

Partially disagiee. The City Attorney’s Office’s bi-annual Sunshine Ordinance training
has not addressed the issue because most of the attendees, such as members of City boards and
commissions, are not subject to this calendar requirement. But, for a number of years, the City .
Attorney’s Office’s Good Government Guide has prov1ded the followmg guidance on the

. Sunshine Ordinance’s calendar requiremernt:

The Mayor, City Attorney, and department heads must keep and maintain
‘a daily caleridar. Admin. Code § 67.29-5. The calendar must record the
time and place of each meetmg or event the officjal atterided, excluding
purely personal or social events at which no City business is discussed that
did not take place at City offices or the offices or residences of people who
do substantial business with the City or are substantiaily financiaiiy
affected by City actions. For meetings not otherwise publicly recorded,
the calendar must incliide a general statement of the issues discussed. The
Sunshine Ordinance does not require the official to include on the calendar
the names of individuals attending the meeting.

Calendars must be available to any requester three business days after the
“caléndar entry date.” Admin. Code § 67.29-5. The calendar entry date is
not when the meeting or event was physically entered into the calendar,
but rather is the date that the meeting or event actually took place. The
official need not disclose calendars in advance of the calendar entry date.
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This excerpt appears on pages 114-115 of the Good Government Guide, updated most recently
on August'18, 2014,

Recommendatlon 17a.

The Ethics Comm1ss10n staff should collect the ofﬁc1al calendars prepared under the ,
Sunshine Ordinance monthly, convert them to electronic form and post them on]me

Clty Attorney 5 Ofﬁce Response to Recommendatlon 17a.

. Recommendatron 17ais a pohcy matter for the Ethics Commission. If requested, the
City Attorney’s Office will assist the Ethics Commlssmn with the nnplementatlon of this
recommendation.

Recommendatlon 17b.

H

The C1ty Attorney and the Ethics Comrmssmn ensure that fhose officials subject to the
calendar requ:rement, and their administrative staff, be trained on-the law’s requirements.. ,

Clty Attorney’s Office Response to Recommendatlon 17 b
In cooperatron with the Ethics Comrmssmn the City Attorney S Ofﬁce will lmplement

this recommendation by including a discussion of the Sunshine Ordinance’s-calendar
requirements in its bi-annual ethics and sunshine training.

Finding/Recommendation No. 23:

Finding 23.

, Whlle the Charter mandates the City Attorney represent the Eth.lCS Commission, conflicts
have arisen repeatedly, and the Ethics Commission has had to obtain outside counsel. We find
these instances of conflict are likely to continue, and that the Commission is best represented by
a consistent set of lawyers who are not City employees

Clty Attorney s Office Response to Finding 23.

Disagree. This Fmdmg does not COnsrder the central role of the City Attorney in advising
the City and its constituent agencies.” Charter section 6.102 designates the elected City Attorney
as the legal representative of the City as a whole. With one City Attornéy representing the City,
the City speaks with one voice on legal issués and avoids the chaos, as well as tremendous
taxpayer expense, that would result if éach City department could freely hire its own counsél to

_ represent its view of the City’s interests. The more frequent use of outside counsel could have
significant consequences on the consistency and continuity ¢ of legal advice provided to City
agencies, boards, atid commissions.

The Ethics Comrmssmn has not “repeatedly” obtained outside counsel due to conflicts of
interest. In its separate response, the Ethics Commission stated that it has used outside counsel
on only three occasions, and at the August 18, 2014 Commission meeting to discuss its
responses, the Civil Grand Jury’s representative did not dispute this figure. Rather, the Civil
Grand Jury’s representative explained that the Jury used the word “repeatedly” in this Finding
because the Jury counted the number of meetings rather than the number of discrete matters
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where the Commission used outside counsel. So, for example, when the City retained outside
counsel for the official misconduct proceedmgs regardmg Sheriff Mirkarimii, the Civil Grand
Jury considered this matter as requiring the “repeated” use of outside counsel because the Ethics
Commission held a number of meetings on the matter. In fact, the Ethics Commission has rarely
used outside counsel for legal advice, nor is there any basis to conclude it is “likely” that the
Ethics Commission will need to use outside counsel for future matters.

On the limited occasions when the City Attorney’s Ofﬁce has agreed to prov1de the
Ethics Commission with ontside counsel, this Office has always relied on its reciprocal
relationship with other Bay Area public law offices, such as the Oakland City Attorney’s Office
and the Santa Clara County Counsel’s Office, to obtain such counsel for the Commission. These
public law offices have substantial famﬂlanty with the types of legal issues that face the Ethics
Commission, and they typically do not require the Commission to expend any of its budget.on
these additional legal services. But, like the San Francisco City Attorney’s Office, their
resources are limited.

' Recommendation 23.

That the Ethics Commission apply to the City Attorney for’ permission to engage outside
counsel for adv1ce and recommendahons ; ‘ ,

City Attorney’s Ofﬁce Response to Recommendation 23.

Partially msagree As explamed above the Ethics Commission has rarely requested or
relied on outside counsel to step into the shoes of the City Attorney’s Office for particular
matters. As this history reflects, there is no need for the Ethics Commission to apply to the City
Attorney for permission to engage outside counsel, except in extremely rare circumstances.

Notably, the Ethics Commission cannot freely engage its own outside counsel. Charter
section 15.102 mandates that the City Attorney serve as “the legal advisor of the Commission.”
The Charter also sets out a specific procedure by which any elected official, department head,
board or commission ray request outside counse]l. The Ethics Cominission may employ this
process, but only if it has reason t0 believe that the City Attorney has “a prohibited financial
conflict of interest unider California law or a prohibited ethical conflict of interest under the
California Rules of Professional Conduct,” See S.F. Charter § 6.102(1). Since the voters
adopted section 6.102 in 2001, the Ethics Commission has not inivoked this procedure.

E'ndinglRecommendation Neo. 27:

.. NS ArY
LIOINgE 7.

The Charter requires that proposals to amend campaign finance and ethics laws explain
how the change will assist in furthering the purpose of the law. The Ethics Commission
proposals have not included any statements showing that its proposals will further the purposes
of the law.

City Attorney’s Office Response to Finding 27. '
Partially disagree. The Campaign and Governmental Conduct Code (not the Charter)

provides that the Board of Supervisors may amend the Campaign Finance Reform Ordinance or
the Government Ethics Ordinance if any such amendment “furthers the purposes™ of those laws.
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See Campaign & Goverhmental Conduct Code §§ 1. 103, 3.204. Neither section ; requn'es the
proposed amendments to explicitly explam how the amendments would further those purposes

Recommendatlon 27.

When a bﬂl is proposed or passed to amend campalgn fmance and ethlcs laws, it should '
specify how it “furthers the purposes of this Chapter.” .

Clty Attorney s Office Response to Recommendatlon 27.

Recommendation 27 is a pohcy mdtter for the Ethics Commssmn and the Board of
Supervisors. ¥ requested, the City Attorney’s Office will assist the Ethics Commission and the
Board of Supervisors with the 1mp1ementat10n of this recommendation.

‘We hope this mformatlon is helpful.

Very truly yours,

City Attorrlej’ o

cc: Angela Calvillo, Clerk of the Board of Supervisors (via e-mail)
' : Elena Schmid, Foreperson, San Francisco Civil Grand Jury ~
. John St.Croix; Executive Director, Ethics Commission (via e-mail)
Jesse Smith, Chief Assistant City Attorriey (via e-mail)
Jon Givner, General Counsel to the Board of Supervisors (via e-maﬂ)
Andrew Shen, Deputy City Attorney (via e-mail)
Joshua White, Deputy City Attorney (via e-mail)
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OFFICE OF THE MAYOR
SAN FRANCISCO

Angust 25, 2014

‘The Honotable Cynthia Ming-mei Lee

Presiding ]ud e .

Superior Coutt of Califormia, County of San Francisco
400 McAlfister Street

San Francisco, CA 94102

Deacfudgelee: , | .

‘Purspint to Penal Code sections 933 2nd 933,05, the followirig 15 in reply fo the 2013-2014 Givil Grand Jury
report, Ethics in the City: Pmmz.re, Practm or Preterz.re,

Fitst, T'wonld Jike to thank the Jury for thef interest i ethics and their work in drafting this report.
Residents deserve ethical government. dectsmn-mahng and administration. When ethical behaviot s absef,.
¢ ' toostin govetrmment fo perform effecnvely and in t_heﬁ\pubhc iriterest is. Jost.

It should be fioted that the Juiy states that “officials at all levels have impeded dctions inténded to establish.
a culture of ethical behavior” and that ‘Jutymembers were concetiied about reports of appatent irapfoper. |
actions by City officials and departments'with litfle or no evident enfotcement responses.” I tespectfully
disagree with these statetnents — no actual xmsdecds ot exainples ate provided a8 evidence i the feport.

Citizens should understand tha City 1eaders and staff condnct themselves responsibly, professionally, and
cthlt:ally Ofﬁceholders and decision makers foust follow extensive local and state xegulauons and dlsdosumi ‘
requiréments which include the followmg- ‘ -

¢ Pubficaccess to meetmgs

Public. récords dccess

Camipaigii ftiatice disclosuztes

Statemernt of economic interests disclosute
Gift disclosutes

Gift of tavel disclosutes.

Behested paymients disclosaiés

Lobbylst disclosures

.n.nﬂum Emlcs anu bunbmnc Lc.ulung

[ B B NN BEE IR B A

__________

Post—pubhc employmcnt estrictions

Public officials calendar disclosure.

Whistleblower protections

San Prancisco Ethic’s--,CammiSsi"bﬁ .anid Sunshine Reform Task Force enforcetnent

State énforcemient of the Political Reform Act through-the Fait Polifical Practices: Comniissiort

. o 8 @ 3

1 DR, CARLTON B. GOODLETT PLACE, RGOM 200
SAN FRANGISCO, CALIFORNIA 94102-4681
TELEPHONE; (é‘l 5) 554-6141



Mayoral’ Resp on;e, 1o the Civit Gmnd _Iuty —Ethics in the City
August 25, 2014.

Tieadets and staffregnlarly comply with these requitements. On the rare occasions when those required to
comply do not; temedy and enforcement can be sought through the Eth1cs Comxmssmn Sunshine Reform
Task Foice, and Fair Political Practices Commission.

Thoughtful sugges!ions to imptove the many laws, regulations, and procednrcs alrcady in the Charter and
ddministtative code’ are welcomme: Just recently, the Board of Supervmors sttengthened the Iobhying;
otdinafice, But it should be restated that the ethics laws in San Francisco are already compxehenmve and
wide in scope;

The Mz’iyot’s Office response to the Civil Grand Jury’s findings and recommerndations is as follows:

Fmdmg 4: Sofme information. currently feported and posted is not put into the standard scarchablg
electronic fotmat. The Jury specifically finds that contract approyal forms, Fotm 700 forms; behested

Ppdyments. fotms, aad Lobbyists On BehalbOf the C1ty forms ¢an be converted toa searchable format
before they ate posted. -

Response: Asgies. Sotme infémiaﬁbn Filed with, the Ethics Commission is dot (:uﬂ:éﬁﬂy» in a searchable
electronic formaf.. '

Recommiendation 4: That contract approval forms be converted to a format which zllotws searches by fhie
naine of the official, by the siame of the:contractor, the value of confracts and the datethe contract was
s:gned ‘Behested' payments. infotmation should be filed electronieslly ina fortnat that allows fot searches
and data: aggregatiod, Foun 700s should be formatted to allow data to be seamhed on income soutges,
outside employment, glﬁ: sources and travel. y

Response: Recommendation  pattially implemented; -(Recormmmindagion will not be zﬂ{plémmted  for behested payments wbzcb
are nit filed with the Ethics Comintsston.)

"The Ethics Commissfort. nofes that they plant on'implementing this recommenidation over time as tesouces
bécome available, Convettitig each fype of form iito . searchable fottnat requites the developmnit of
software- lﬂatfox:ms Absent the propet softwate, data swould have to be entered marnually. Manual entry is.

an npstirachve opton for the Ethics Commission dué to the cost of staff ime and the Potenual fot ttansfet
error, ,

It should be noted that 2014 Is the ﬂrst time that all. Fotin 700 financial disclosures filed with the Eth\cs :
- Commissfon had to be submitted electronically. Since thete is fio specified state electtonic schema for these
forms, creating a searchable database would be tisky-as it might not conform to state standards when- they
ate eventually proﬁmlgaie&

San Fiancisco fs ahead of the majority of jutisdictions in this area and processes filinigs in-a mattérof.
‘mimates. The Federal Election Commiissiort takes weeks and in some casés more than a month to process:
cainpaign fimance filings of federal candidates.

Fmdmg 5: Required ﬁhngs ate treafed mdepcndenﬂy and cannot: easﬂy be cross sedrched electtonmally
using comnon data refetence fields like name and organization ta access and aggxegate information types;
such as dollat armonints, that cross’between filings:
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Resgonse' Disagree in pars. Required filings are- treated mdependcntly ‘However, campaipgn add! lobbyzst filings
are compiled on DataSF and the jnformation ‘can bé séarched; aggrcgated, and visualized for effect,

Recommiéndation 5: The Ethics Commnifssion work to devielop 2 common formrat database for data postéd
to DafaSF, initially aiming to combine campa:lgﬁ, Io’b‘bymg and Form 700 data.

Response! Recomindation partially mgblemeﬁfedj' Jbadzaly awaztzng state uction, “The Eﬂ:ucs Conirrission and its
Exetutive Ditectot niote in theit response that campaign and lobbyist data are already available in 2 commion
database format on DataSF, Form 70D data is fot on DataSF because # state dats schetia Has yetto be
defined by the Fair Polmcal Practices Comtriission.

Finding 20 Both the Ethncs Cotnissiofs and the Surishing Ordinance Task Force dct in good faith, They
are/authotized to come fo similar endis transparencyin govetnmént. However, there are legal anid
procedural differences between their process and:their legal requitements. Thetefote, the restlts of theit
work are notin harmoty with edch othet. :

Responisergree: Unlike the Sunshine Ordinancé Task Force, which is 28 advisory Body, the Ethics -
"Commiission is a law enforcemient agency with the ability to ititpose monetaty and othet sanctions and its
procedutes are mote substantial. Often, dxffcrcnces are baSed more oft mtexprcuvc actions.

Recommeéndation 20a: The Mayor's Office. should establish 4 blus-sibbon comnittee of experts and
stakelioldess in open govemmient, sushine dnd transpatency; includitig former Sunshite Task Force
‘menbets, The Comimittee of Experts should review: and update the Sunshing Ordifiante as necessary and.
should report to both entities and the Board of Supezvisors recommendations that would resultin
codrdination and respect for the functions of each entity.

Response: Rmmmzzdaizoﬂ will not be ngblemenfed ot wartanted, The establishment of 2 new committee is not.
flecessaty to revise San Francisco camjgz:gn and ¢thics laws, The Ethics Commission can submit leg ;. iHomn
directly to the:Board of Supervisors: Additionally, ptoposad revisions to the Snnshine Ordinance can be .
offered by experfs and stakeholdéis outside of the committee process. Mostrecenﬂy, Supervisor David Chin”
propased changes to.the lobbying ordinance that were gventuially approvcd by thie Board of Supemsors

'Recommendauon 20b: Fot now, axrangements should be madejointly by the Ethics Commission and the
Sunshine Ordinance Task Force o havé complaints higard by i indepenident hearing officet who would
develop a consistent legally sufficient record: of the case fot the decision of each body. This would allow the
meetings of the Task Fotce and the Commission to focus ofi bfoadet. pohcy issnes,

Response: Remmmmdatzan will not be implemented: Theére. i no procedure in the voter adopted Surshing
Ordinance to allow fo¢ adjudication ‘of complaitits by an independent hearing officer, The Ethics,
Comtnission is the officially appointed. body that ivestigatés retertals and complaints frond the: Sunshine.
Reform; Task Fotee.

Finding 24a: The Juty was unable to locate 4nd the Ethics Comission was unable to provide copies of

any feports or notes of oral presentations o thé Mayor of. to the Board of Supervisors as téquired in the
Chatter ta tépottdntmally on the effectivéness of San Frigeisco’s ethics laws.
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Finding 24b: The Jury was unable to locaté any tepoits that reviewed changes in laws aimed at! ‘
trarisparency and ethical conduct adopted in other jurisdictions that sight be relevant to San Franciscd, The,
only references wete to changes. based ot court decisions that resulted in léss public disclosure and less:

" protection against the influence of mosey in politics even when those dec1sions wez€ riot based on San

. Frariclsco cases.

Kespotise {244 and 24bY: Disagree in - part. ’Iﬁe Exacuttve Ditector of Ethics Commission is in regular coritact
mth’bor_h the Lepislative and Executive Branch. The Ethics Comniission ptomdes comment and analysis of
thc legislative changes proposed by the Boatd of Supervisors.

Fmdmg 24 The propet; standard to judpge the effecﬁveness of Iaws 15 to consider theit abﬂhy tof achicve
the pitposes set forth when they were enacted

Recommendation 24: The. Mayor dnd the Boatd of Supetvisors should request anyannoal wiitten report
from the Ethics Commission: that meets the standards set out'fn the Chartet for annual xeviews of the
effccﬁvcﬂess of the City’s. Iaws “This teport should be;posted on the Ethics Comnission web site.

gesgousev Recommendation will not be impfememd 70t warrinted, " THIS xecommendauon appeats unnecessary: “The
C1ty Chattet mandates afi annual review of law effectiveness, not'a written teview. The Fthics Commission
and the Execnfive Ditector communitaté to the Mayot and Board through mietnos, oial testimony, in-
peisoi ineetings and the Annupal Repott.

Finditig 26: The Ethics Commission; though its staff, can: catalog information feported elsewheré that is
relevant for supplemental understanding of information curtenitly reported locally, Links to ﬂﬁS inforthation
would be 2 logical addition to.the Bthics Conitnission web site

Responise: Agree in part. *Ihe: Ethics Commission alteady Prqv;lﬂe‘s Tinks ta inférmation not reported in San.

Francisco.

i

:Rccommendatlon26' The Ethics: Coinmission should deterniine informating reported elsewhere that is
relevant forsupplemental- understan&ng of information cuttently reported 1ecally, and provide Hoks to it on.
the Ethics Commission web site, if it cannot be imported and posteéL

Response: Rmmmﬂdatmn aima@ zmplmente;i The Commission’s website is a]ready considered atnong the
best and muost comprehensnre sités in the cointry. Links o the Sectetary of State’s CAL-Access databasc
and matetial on the Fait Political Practices Commission web site ate €asy to access. The chs:.tcwjll
¢oritinue to link to othér relevant webh sites where: appropnate.
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‘Thank you again for. the opportunity to conitneénton this Civil Grand Jury teport.

Sincerely;

Joy Bonaguro ,_ -
Mayor’s Chief Data Offices | ;
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City Hall
1,0r. Carlton B.Goodllett Place; Roori’244

SUNSHINE ORDINANCE . San Frandisca 94102:4689,
TASK FORCE Tel. No. (415) 554-7724
- Fax No. (415) 5547854
© "TDD/TTY No:{415) 554-5227°
August 78, 2014

“The-Honorable; Cynthla Ming:mei Lee.

;IPreSIdmg TJudge: o

Stpénor Court of. Califorita, Courity 6F San. Franc1soo
400 McAllister ‘Street, Roori 008,

“San Francisco, CA 94102-45 12

L»“:

TRE Response-— 2013-2014-Civi] Grand Jury: Report Efhicsin. the- Clty T’romlse ',Pracuce OF. i
' Pretense ]
‘Dear Judge] Leer

ﬁﬂly d.lscussed and explored_ Rules on preservatlon of e—mails in pubhc records are very hazy

-and-50me" departmental officials told the: Jnry they' Iounnel}rdelete e—maﬂ Guidanes: from the

: Crcy Attomey on preservahon of e-mail is: non—spemﬁc T hefe s 1o guidance tegarding text

‘Inessages.. Theraisno ‘policy-that apphes to pnvate e-mails and'text messages | that: fuzther public

- decision-iaking. }

ﬂlspOSItLOn‘Wl ina shorter lenoth of time will.not be detumenfal to the Cﬂ,y and County
oF defeaf any public pm'pose- (San Franclsco Admlmstrahve Code: Sectxon 3:3.) The:
“SOTFis Inmdfui that public. Business THay mcreaSmcrly be conducted yigmored
pnvafe/pubhc gamal accounts, and that this simultaneously: raisés. pnvacy and ethical
‘concerms as'well-as ‘challenges for- enforcmg public records regtilations as o these quiasi-

. fpubhc accounts, Text: Tessages’ may Of tnay npt be pitblic “records A COtiTt cAss: (C'nj; of

hitpr v sigoyorglsunshine/
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San Jose v. Santa Clara County Superior Court [Smith], S218066} is now considering
that issue.

There is no uniform retention requirement for e-mail communications, let alone text
messages. Department heads are permitted to destroy records, provided that “the
retention period applicable to them {is] set forth in a schedule for the systematic retention
and destruction of records that is prepared by the department head, approved by the
Mayor or the Mayor’s designee, or the board or commission concerned.” (San Francisco

- Administrative Code Section 8.3.)

As noted by the Grand Jury, guidance from the City Attorney as to both e-mail and text
messages could be more clear. The SOTF may issue its own guidance to City
Departments as to e-mail and text message retention and production under its power to

"provide information to other City departments on appropriate ways to mplement the
Sunshine Ordinance" (Sunshine Ordinance Section 67.30(c).)

Recommendation 11: The Ethics Commission in conjunction with the City Atforney should
develop a policy to ensure preservation of e-mails and text messages consistent with preservation
of other public records. The policy, along with policies on preservation of public records, should
be made available for public comment. Once it is completed and published it should be made
available on City Attorney and Ethics Commission Web pages that list each Department, its
policy, and how to obtain documents.

The recommendation requires further analysis. .

The Sunshine Ordinance Task Force, in conjunction with the City Attomey s Office and
Ethics Commission, should develop policies to ensure preservation of e-mails and text
messages consistent with preservation of other public records. Before adoption, these .
policies would be made available for public comment. The finalized policies would then
be sent to all City agencies, boards, commissions, and departments and made available on
the SOTF’s website. Each City agency, board, commission, and department web site
should include, in a similar section (i.¢., "About Us" or "For More Information™), the
applicable Record Retention Policy and Schedule and information about how to request
public records, including contact information and forms, if applicable. The SOTEF,
through the Compliance and Amendments Committee and the Education, Qutreach, and
Tralning Committee, intends to review these issues in the next 6 months.

In addition, it should be noted that California Government Code Section 34090 states that
the destruction of records less than two years old is not authorized. Section 8.3 of San
Francisco Administrative Code, however, authorizes destruction of records in less than
TwO years if This wouid not be deirimentai to the Ciiy and Courniy ur deival any pubiic
purpose. This section of the Administrative Code should be amended to comply with
California Government Code Section 34090.
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Fmdmty 12:" Many departments have failed to post their sources of outside funding, as requlred
by the Sunshine Ordinance.

The SOTF agrees with finding No. 12.

Sunshine Ordinance Section 67.29-6 plainly states, “No official or employee or agent of
the city shall accept, allow to be collected, or direct or influence the spending of, any
money, or any goods or services worth more than one hundred dollars in aggregate, for
the purpose of carrying out or assisting any City function unless the amount and source
of all such funds is disclosed as a public record and made available on the website for
the department to which the funds are directed”.

Recommendation 12: The Jury recommmends that the Ethics Commission and the Sunshine -
Ordinance Task Force review departmental websites for compliance and notify non-compliant
departments to immediately post their sources of outside funding, or face a show-cause hearing
before the Fthics Commission on why the information has not been posted.

The recommendation requires further analysis. _

" The SOTF, through its Compliance and Amendments Committee and/or its Education,
Outreach, and Training Committee, shal] review the web sites of each City agency,
board, commission, and department for compliance and shall develop a model for content
required by Sunshine Ordinance Section 67.29-6. This said, the SOTF is mindful of its
limited resources to regularly review and monitor each departmental web site for
compliance with this provision alone and to notify non-compliant departments. The
SOTF is also skeptical that the Ethics Commission has the power to order a show-cause

“hearing in the manner that the Jury recommends.

Finding 17a: There is useful information in the calendars of City Officials that should be readlly
avallable to the public.

The SOTF agrees with finding No. 17a.

* Sunshine Ordinance Section 67.29-5 provides, inter alia, “The Mayor, The City
Attorney, and every Department Head shall keep or cause to be kept a daily calendar
wherein is recorded the time and place of each meeting or event attended by that
official.”

Recdmniéndation 17a: The Ethics Commission staff should collect the official calendars
prepared under the Sunshine Ordinance monthly, convert them to electronic form and post them
online.

The recommendation will not be implemented because it is not warranted or’
reasonable.

Having official calendars available at one central place or website —e.g., via the Ethics
Commission’s collection of official calendars, or on a central open data API — would
facilitate the public’s ability to locate those official calendars. This recommendation
would shift responsibility from Department Heads to the Ethics Commission. However,
there is no reason why various departments should not be responsible for making
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calendars on their own websites as well. Additionally, barring possible technology and
resource barriers that are presently unknown to the SOTF, the SOTF can provide static
links 'on its own website to the public calendars of all city departments and agencies. The
SOTF, through its Compliance and Amendments Committee and/or its Education,
Outreach, and Training Committee, intends in the next 6 months to review departments’
and agencies’ compliance and urge department heads to maintain their calendars
permanently and post them on their websites no later than "three business days
subsequent to the calendar entry date." The Task Force will also incorporate the
Sunshine Ordinance’s public calendar requirements into its education and outreach
materials. ,

Finding 17b: The Jury found calendar entries that did not meet the law's requirements,
particularly in listing the meeting's subject matter and attendee names. As a result, it is not
possible to crosscheck lobbyists' reports on their meetings with City officials with the calendar
reports from the City officials.

The SOTF agrees with finding No. 17b.

- Recommendation 17b: The City Attorney and the Ethics Commission ensure that thosé officials
subject to the calendar requirement, and their administrative staff, be trained on the law's
requirements. ‘ -

The recommendation requires further analysis. :
The SOTF, through its Education, Qutreach, and Training Committee, assists with the
annual training provided by the City Attorney under the Sunshine Ordinance. As noted
above, the Task Force’s Compliance and Amendments Committee and/or the Education,
Outreach, and Training Committee intends in the next 6 months to review compliance
with the Sunshine Ordinance’s calendar requirements aud to conduct a larger review of
all existing Sunshine Ordinance training materials and programs; with the intent of better
tailoring these training materials and programs to the audience (Elected Officials,
Members of Board and Commissions, Comrmission Secretaries, Department Heads,
Department Head Secretaries, Public Information Officers, etc.). Efforts by the City
Attorney and the Ethics Commission with respect to this recommendation should be
coordinated with the SOTF. Keeping with the best practices of open government, the
SOTF also urges that the Board of Supervisors adhere to the public calendar requirements
of other city departments and agencies.

Finding 17c: The training currently provided on Sunshine Ordinance contains no materials on
the keeping of official calendars as required by the Ordinance.

The SOTF agrees with finding No. 17¢.
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Finding 20: Both the Ethics Commission and the Sunshine Ordinance Task Force act in good
faith, They are authorized to come to similar ends - transparency in government. However,
there are legal and procedural differences between their process and their legal requirements.
Therefore, the results of their work are not in harmony with each other.

The SOTF partially disagrees with finding No. 20.
The SOTF refers very few matters to the Ethics Commission for enforcement. Although

. this reflects in part a view that not all Sunshine Ordinance violations merit referral for
enforcement, it has also not fostered a greater agreement or understanding as to the
appropriate burden to show or enforce a violation, willful or not. As illustrated by earlier
SOTF responses, there rémains ample terrain for collaboration and coordination between -
these separate but overlapping bodies.

Recommendation 20a: The Mayor's Office should establish a blue-ribbon committee of experts
and stakeholders in open government, sunshine, and transparency, including former Sunshine
Ordinance Task Force members. The Committee of Experts should review and update the
Sunshine Ordinance as necessary and should report to both entities and the Board of Supervisors
recommendations that would result in coordination and respect for the fumctions of each entity.

The recommendation requlres further analysis.

The SOTF strongly encourages efforts by any office or entity to further the aims of |
transparent and open government. Nonetheless, whether a blue-ribbon committee is
created or not, the SOTF has the power and duty to "propose to the Board of Supervisors
amendments to the Sunshine Ordinarice” pursuant to San Francisco Administrative Code
Section 67.30(c). The SOTF, through its Compliance and Amendments Comuittee,
intends in the next 6 months to initiate a new review of the Sunshine Ordinance to, in
part: (1) identify sections of the Sunshine Ordinance which overlap and/or conflict with
the rules governing the city’s Ethics Commission, and (2) identify areas of the Sunshine
Ordinance that should be updated to reflect new technologies implemented since its
passing. Such a review should consider the views of City agencies, boards, commissions,
and departments as to both policy goals and practical implementation issues; the views of
"experts and stakeholders in open government, sunshine, and transparency, including
former Sunshine Ordinance Task Force members;" and the views of the City Attorney
and the Ethics Commission in order to foster greater harmony among those entities
involved.

Recommendation 20b: For now, arrangements should be made jointly by the Ethics
Commission and the Sunshine Ordinance Task Force to have complaints heard by an
independent hearing officer who would develop a consistent legally sufficient record of the case
for the decision of each body. This would allow the meetings of the Task Force and the
Commission to focus on broader policy issues.

The recommendation requires further analysis.

The SOTF would be interested in fully vetting a proposal to have particularly complex
cases heard by an independent hearing officer in order fo develop complete and legally
sufficient records.

1545



Regarding whether this recommendation is warranted at this time: The SOTF is keenly
aware of the backlog in its caseload and concerted efforts are already underway to
address it. In particular, the SOTF has scheduled an additional foll SOTF meeting each
month through the end of this year and has reinstituted a complaint procedure to focus
and narrow the issues in dispute. Further, the SOTF intends in the next 6 months to
review and update its bylaws and complaint procedures, review due process regarding
SOTF complaints and referrals, and review SOTF and Ethics Commission procedures -
regarding referrals. The SOTF will seek public comment on any proposed changes to the
bylaws and complaint procedures. '

Regarding whether the recommendation is feasible: SOTF members have raised several
concerns, including how this hearing officer would be selected in order to ensure
expertise and impartiality, how this hearing officer would be compensated, and how his
or her independence would be assured. '

The Sunshine Ordinance Task Force would like to thank the Civil Grand Jury. If there is any
follow up needed, please let us know.

Sincerely,

Mitn S Vbl

Allyson Washburn, Chair
Sunshine Ordinance Task Force

c. Members, Board of Supervisors
Angela Calvillo, Clerk of the Board
Govermnment Audit and Oversight Committee Clerk
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AL . City Hall

5\, 1 Dr- Carlton B. Govdlett Place, Room 244
| “Sam Frantisco-94102-4689: '
Tel.. No 554—5184
Fax No. 554-5163 ‘

‘TDD/TTY No. 5545227

BOARD of SUPERVISORS

{

MEMORANDUM
Date: June 24, 2014 |
To: Honorable Membets, Bodrd of Supervisars
Fromi: ~%nfget’a‘ Calvillg, Clerk of the Board” x

Subject:  2013-2014 CIVIL GRAND JURY REPORT

We arein reée‘ip.’c of the-San Francisco Civil G‘rand Jury report released Thursday, June 26,
2014, entitied: Ethics in the City: Promise, Practice or Pretense (attached).

Pursuant to California Penal Codé, Sectiohs 933 drid 933.05, the Board fritist:

1. Respond to.the report within: 90 days of receipt, or no lafer than September 24, 201 4
2.- For each finding:
o agree with. the findirig or -
» disagree withi the finding, wholly or-partially, and explam why.,
3. Foreach recommendatfion indicate; ~
o thatthe recommendation has been implemented and a siimmary of how it was
impleménted,;
« thatthe recommendation ias not beér, butwill be; xmplemented in the future, with.a
fimefraime for lmplementatlon, '
o thatiheé récomimendation requires further analys1s Aith an explanation of the scope of
the ahalysxs and tlmefrarne of no more than sxx months* or

reasonable wﬁh an e’xplana’aon

Pursuarit fo- San Frangisco A’d’ministraﬁve Code, Section 2:10, n coordination with- fhe
Committee Chair, the Clerk will schedule a public hearing before the Government Audit dind
Dversight Commiittée to allow the Board the necéssary time to review and formally rESpond
1o the findings and recommendatxons
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The Budget and Legislati\)e Analyst will prepare a resolution, outlining the findings and
recommendations for the Committee’s consideration, to be heard at the same time as the
hearing on the report.

Attachment

C:

Honorable Cynthia Ming-mei Lee, Presiding Judge (w/o attachment)
Mayor’s Office

Ben Rosenfield, Controller

Jon Givner, Deputy City Attorney (w/o attachment)

Rick Caldeira, Legislative Deputy Director

Debra Newman, Office of the Budget and Legislative Analyst

Severin Campbell, Office of the Budget and Legislative Analyst

Asja Steeves, Civil Grand Jury Coordinator

Elena Schmid, Foreperson, San Francisco Civil Grand Jury (w/o attachment)
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Maryta Piazza, Corresponding Secretary

Larry Bush
Hans Carter
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Mike Ege
John Finnick
Kai Forsley
Charles Head
David Hoiem
Joseph Kelly
Mazel Looney
Claudia O’Callaghan
Ernesﬁne Patterson

Michael Skahill
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" THE CIVIL GRAND JURY

The Civil Grand Jury is a government oversight panel of volunteers who serve for one year.
It makes findings and recommendations resulting from its investigations.

Reports of the Civil Grand Jury do not identify individuals by name.
Disclosure of information about individuals interviewed by the jury is prohibited.
: California Penal Code, Section 929

STATE LAW REQUIREMENT
California Penal Code, section 933.05

Each published report includes a list of those public entities that are required to respond to the
Presiding Judge of the Superior Court within 60 to 90 days, as specified.

A copy must be sent to the Board of Supervisors. All responses are made available to the public.

For each finding the response must:
1) agree with the finding, or
2) disagree with it, wholly or partially, and explain why.

As to each recommendation the responding party must report that:

1) the recommendation has been implemented, with a summary explanation; or

2) the recommendation has not been implemented but will be within a set timeframe as
provided; or ‘ '

3) the recommendation requires further analysis. The officer or agency head must define
what additional study is needed. The Grand Jury expects a progress report within six
months; or , ' '

4) the recommendation will not be implemented because it is not warranted or reasonable,
with an explanation.
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ISSUE

The Jury members were concerned about reports of appareﬁt improper actions by City officials
and departments with little or no evident enforcement responses.

The Jury looked at the institutions involved with preventing and punishing improper actions and
at the laws they administer. Ethics Commission operations provided a starting point, as a 2010-

© 2011 Civil Grand Jury report recommended a more detailed investigation. We rapidly learned
that "transparency” is a key component of ensuring governmental integrity, so we broadened our
focus to consider how to protect and enhance government transparency.

‘During our eight-month investigation, a wide spectrum of local, state, campaign, political and
public sources told us the Ethics Commission is not an effective enforcement agency, while
generally endorsing its efforts to promote transparency.

SUMMARY

The Jury finds that San Francisco officials at all levels have impeded actions intended to
establish a culture of ethical behavior, and that the focus needed to ensure accountability and
anti-corruption standards needs greater leadefship from the Mayor, the Board of Supervisors, the
City Attorney, the District Attorney, and City department heads and commissions.

Overview _

= The Jury recommends transferring all major enforcement cases to the California Fair
Political Practices Commission on a two-year pilot contract to ensure stronger and
fairer enforcement action. The state agency would be able to act in cases alleging
violations of unique San Francisco ethics laws as well as state laws similar to the role
it has accepted with several other jurisdictions.

= The Jury recommends the Ethics Commission emphasize increased transparency by
significantly upgrading its systems for disclosing the full range of money spent,
given, or benefitting City officials and their projects. It has successfully developed
improvements to its disclosure reports making them more user-friendly but currently
fails to provide easy access to reports on millions more spent on behalf of or at the
request of City officials, including spending to influence administrative and
legislative decisions.

= The Jury recommends changes in the operation of the Ethics Commission to make the
five-member commission a stronger force in develoning nolicy and ensuring effective
implementation. The Jury recommends the Ethics Commissions activate its
committee structure. Additionally, we recommend splitting the duties of the
Executive Director from the duties of Commission Secretary.

Changed Landscape

In the two decades since voters created the San Francisco Ethics Commission, the political
landscape has changed substantially. The Commission itself has been tasked with new
responsibilities ranging from partial public financing of campaigns to registering and disclosing
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the activities of campaign consultants. At the same time, federal court decisions have affected the
ability of local governments to regulate the reporting and influence of money in political
activities. The California State Legislature has enacted new standards that also affect local .
campaign finance laws.

Currently, elections are more significantly affected than before by the creation of independent
expenditure committees, the lifting of contribution limits, and the ability to hide the source of
funds paying for campaign messages. New approaches to campaigning have come into play that
do not correspond with existing law directly, and often have exploited exceptions in the laws in
ways that create major blind spots in transparency.

Today elected officials can create their own political committees to spend on other candidates
and on measures they favor while accepting unlimited contrlbutlons from those seeking benefits.
such as entitlements from these same officials.

‘These new changes are a challenge to ethical standards long accepted in San Francisco and
which, more troubling, fall outside of any regulation, oversight or user-friendly disclosures. In
the last 35 years, San Francisco citizens had at least 16 local ballot measures dealing with
campaign finance, ethics, conflict of interest and transparency, demonstrating a long interest in
trying to control corruption.

lefused Responsibility

The Jury found that although the Ethics Commission appears to be the primary enforcement
authority, it has substantially less power than other City and state officials to actually punish
wrongdoers. Its investigative powers, by requiring confidentiality of its investigations, muzzle it
from publicly criticizing questionable activities.
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BACKGROUND

The Institutional Framework
The Ethics Commission and San Francisco Sunshine Ordinance Task Force are the front lines in
overseeing and implementing City laws on transparency, ethics and violations.!

A web of City and state laws establish rules on campaign finance and lobbying, and require that
public officials and employees act in accordance with the public trust. The Ethics Commission
generally administers these laws locally, while enforcement responsibilities are spread out.

Other state and City lawé require open government through open meetings and public records.
Both the San Francisco Sunshine Ordinance Task Force and the Ethics Commission enforce
these laws locally.

The Ethics Commission
The voters created the San Francisco Ethics Commission in 1993 as a five-member commission,
approving a proposal placed on the ballot by the Board of Supervisors. The Mayor, the Board of
« Supervisors, the Assessor, the City Attorney and the District Attorney each make a single
appointment to the Commission. The City Attorney's appointee must have background in
governmental ethics law. The Mayor's appointee must have background in public information
and public meetings. The Assessor's appointee must have background in campaign finance. The
appointees of the Board of Supervisors and the D1str1ct Attorney must be broadly representative
of the general public.

The Commissioners each serve a single six-year term without pay for their service but do receive
access to the City health coverage. The Commission meets monthly at City Hall, with occasional
special meetings.

Ethics Commission duties include general policy-making responsibilities for the Commission
itself, along with significant administrative responsibilities for its staff, including acting as the
filing agent for campaign filings for candidates, ballot measures and committees, lobbyists,
campaign consultants and Disclosure of Economic Statements (Form 700), as well as
administering the public funding of candidates for Mayor and supervisor, educating City officials
about conflict of interest and campaign treasurers about filing requirements, conducting audits, -
and investigating and resolvmg violations (some of which are eventually decided by the
Commission).

The legal framework has changed significantly since the Ethics Commission was created. For the
COIIlIHibbiOIl ine ierm Uf vltice and the &ppOiﬂtulg authorities have uua.ug\.«u Administer ;“5

phbhvl} frndad condid Anﬁm and vngulqﬁng C.?.IHP?.‘"I‘ concniltante are added rpqnnnc1h1]1f19e The

laws they administer have in large part been taken from the Charter and various locations in the
San Francisco code and consolidated into the Campaign and Governmental Conduct Code; key
state laws have also undergone significant changes. -

The Ethics Commission has a staff of nineteen to handle the administrative responsibilities of the
Commission. The operating budget for the Commission has grown from $157,000 in 1994 to

! The legal framework is discussed in Appendix One.
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over $2,000,000 in 2013.

The San Francisco Ethics Commission earns high marks among California jurisdictions for its
electronic filing and self-reported disclosures by campaigns, candidates, lobbyists and
consultants in each category. In addition to disclosures required under state law, San Francisco
has enacted additional disclosure requirements intended to provide greater transparency.

The Ethics Commission can also propose changes in the laws it administers and can place
measures on the ballot.

Sunshine Ordinance Task Force

The Sunshine Ordinance Task Force reports to and advises the Board of Supervisors, and

. provides information to other City departments, on appropriate ways to implement the Sunshine
Ordinance and to implement its goals. It also proposes amendments receives the annual report
of Supervisor of Public Records, and refers matters to enforcement. *

The Sunshine Ordinance Task Force consists of eleven voting members appointed by the Board
of Supervisors, with qualifications stated in the ordinance.> The Mayor and the Clerk of the
Board of Supervisors, or their designees, serve as non-voting members of the task force. The
Clerk of the Board of Supervisors prov1des modest administrative support, as does the City
Attorney.

The Board of Supervisors is responsible for appointments but has, at times, failed to make timely
* appointments to the Sunshine Ordinance Task Force, stopping its work due to quorum problems.

The Sunshine Ordinance has only had one significant change since irritial enactment, which
converted the ordinance passed by the Board of Supervisors into an ordinance passed by the
Voters General language on open meetings and public records was added to the Charter in
1996.*

Because there is no full-time stéff, all powers are vested in the Task Force, specifically including
policy-making powers.

DISCUSSION

Transparency—In General
Transparency in government includes open meetings and public records These matters generally
come under state laws and the Sunshine Ordinance.

Transparency also includes public information about the decision-makers: their backgrounds,
their commitments, and their supporters. In the case'of elected officials, detailed campaign
finance information is filed. Additionally, many policy decisions in San Francisco are made
through ballot measures. Committees advocating for or against individual ballot measures file

2 The Sunshine Ordinance is Chapter 67 of the Administrative Code; § 67.30(c) of the Administrative Code outlines
responsibilities of the Task Force.

* See § 67.30(a) of the Administrative Code.

* See Charter § 16.112
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finance information on their campaigns. In San Francisco, these filings are made with the Ethics
Commission.

A third area of transparency is open data sets from government. This area is just starting to
emerge, and San Francisco hasa Ch1ef Data Officer and Department Data Coordmators to

- implement its Open Data policies.” Data sets are currently posted at DataSF.® The Ethics
Commission has embraced this effort, and has posted many data sets with DataSF, which are
broadly used. ‘

As data sets become more widely available, and the software tools to analyze them continue to
simplify, independent review of government actions and of information filed with government
will lead to new thinking about the meamng of this information. The Jury notes this
development and encourages its growth.”

Currently, required public disclosures include the following:

Campaign Related Disclosures

Candidate campaign committees (state and local law)

Reporting of spending by other types of campaign-related comm1ttees including
independent committees supporting candidates, ballot proposition committees, and
-general purpose committees (state and local law)

Campaign consultant registrations and disclosures. (local law)

Voter Handbook Disclosures (state and local law)

Lobbyist registrations and disclosures (local law similar to state law)

Disclosure of contracts approved and signed (local law)

Public Entity Disclosures

Open public meetings that follow a stipulated format (Sunshine Ordinance and state law)
Release of public records upon request (Sunshine Ordinance and state law)

Sources of Outside Funding (Sunshine Ordinance)

Statements of Incompatible Activities (local law) prepared by departments and
commissions.

Public Official Disclosures

Statements of Economic Interests (Form 700)— required by state and local law —
Gift disclosures by public officials and designated employees (state and local law)
Gift of Travel disclosures by public officials and designated employees (state and local

law) ,
— O 2 _ S R ALl Y~
- ruuuu ucucuuam UJ. yuuuu ULuULa.lb \ouumu.uu uu.uuauuu; \vAuuyL MCIoCs Ox wiC L3Gara
of Supervisors)

= Reporting of behested payments (state and local law)

"3 In 2009, Mayor Gavin Newsom issued an Executive Directive promoting Open Data. In 2010, the Board of
Supervisors expanded on the Directive with the passage of the City’s Open Data Policy (Ordinance 293-10),
codified in San Francisco’s Administrative Code § 22D.

§ hitps://data.sfgov.org/
7 Groups such as Code For Amenca might help to generate open source applications to analyze these data sets.
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Lobbyist On Behalf Of City disclosures (Sunshine Ordinance)
= Waivers of post-public employment restrictions by the Ethics Commission
* Annual certification of training in ethics and public disclosure (state and local law)

Campaign Reporting

The political campaign cycle barely pauses between elections. As term limits have taken effect,
elected officials often aim for other offices but are not yet declared candidates subject to filing
requirements. Groups interested in affecting City government action work continuously,
adjusting their approach to the political season—sometimes campaign contributions, sometimes
gifts and event tickets and travel, sometimes behested payments, and so on. The lines between
campaigns, public relations, lobbying, and potential conflicts of interest have become blurred.

San Francisco's laws mirror state laws in most significant respects. The City law expresses
concerns about "the appearance that elected officials may be unduly influenced by contributors
who support their campaigns or oppose their opponents' campaigns." ¥ Other stated purposes of
the campaign finance law include assisting voters to make informed decisions and helping to
restore public trust through mandated disclosures.

Campaigg—related Committees

Elected officials, and those who want to be elected officials, operate their campaigns through
candidate campaign committees. Candidate committees must disclose campaign contributions,
campaign mailers and advertisements, expenditures and other campaign activities, as well as
limitations and bans on certain contributions — no conttibutions over $500 (local law); no
contributions from City contractors (local law).

Other types of committees are regulated differently by state and local laws, and file their
information locally with the Ethics Commission. These include independent committees
supporting candidates; ballot proposition committees; and general-purpose committees. Some of
these committees can promote a candidate’s activities when playing different roles, such as
advocating a ballot proposition.

Campaign Consultants

.Campaign consultant registration is required by Proposition G, an ordinance passed by the voters
in 1997. It requires campaign consultants to register with the Ethics Commission, to provide
information on each client, on political contributions made by or delivered by the campaign
consultant or where the consultant acted as the intermediary, and on any gifts given or promised
by the consultant to a local office holder.

Voter Handbook Disclosures

The Voter Handbook notes the source of funds for each paid argument. The official wording and
explanations undergo a public comment process.

® See Purpose and Intent of the Campaign Finance law - § 1.100 of the Campaign and Governmental Conduct Code.

1559



Ethics in the City: Promise, Practice or Pretense

Lobbyists

Lobbyists are required to register and to report their contacts, their clients and their payments
both promised and made. This registration and disclosure requirement is intended "to reveal
information about lobbyists' efforts to influence decision-making".’

Disclosure of Signed Contracts

Each city elective officer who approves a contract that has a value of $50,000 or more in a fiscal
year files a disclosure form with the Ethics Commission within five business days of approval.'®
This requirement applies if the contract is approved by the City elective officer, any board on
which the City elective officer serves, or the board of any state agency on which an appointee of
the City elective officer serves. The section that requires the filing of this information also bars
City elective officers from taking contributions from a contractor beginning from the time
negotiations commence until six months after the contract is signed.

Completed contract approval forms are posted on the Ethics Commission web site. !
Public Entity Disclosures

Public Meetings

San Francisco mandates that City government operate openly and with transparency in decision
making. This includes open meetings noticed in advance, open access to documents to be
presented at meetings, and public comment before action by City decision-makers.

Public Records

To the extent that reports are filed and become publicly available, the public benefits from the
transparency provided. The public benefit can be increased dramatically by increasing
accessibility to reports. If reports are audited for accuracy and completeness, the public can have
greater confidence in the information provided.

Many of the reports have filing schedules. It is a fairly simple matter to determine whether

. someone has filed a report on time. The difficulty comes in determining whether the content of
the report is accurate and complete and in determining whether everybody who should file a
report has done so. B

In all cases, there are deadlines for making information publicly available and, in the case of
government documents, the deadline is a standard of 24-hour release of documents unless an

exception is cited.

| Sources of Outside Funding (Sunshine Ordinance)

There are many “Friends Of” groups associated with departments. Departments are required to
post on their websites the names of anyone who donates $100 or more to assist their operations,

® See Findings on Lobby Law - § 2.100 of the Campaign and Governmental Conduct (Derivation: Former
Administrative Code § 16.520; added by Ord. 19-99, App. 2/19/99)

19 Required by C&GCC § 1.126; the form is SFEC-126

U http://www.sfethics.org/ethics/2009/05/contracts.html
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along with a statement of any financial interest involving the City the donor might have. If the
donation comes from an organization, their members must be disclosed.”

Statements of IncompatiBle Activity

- C&GCC (Campaign & Governmental Conduct Code )§ 3.216 prohibits officers or employees
from engaging in activities incompatible with their position, such as being an officer of a group
being funded by the Department. Each department develops its own Statement of Incompatible
Activities filed with, and approved by, the Ethics Commission. No Statement of Incompatible
Activities becomes operative until the meet and confer requirements of State law and the
collective bargaining agreements are satisfied. :

Each Department provides its Statement of Incompatible Activities to its officers and employees
- each year.

Approved departmental Statements of Incompatible Activities are posted online on the Ethics
Commission web site.”?

Public Officials' Disclosures

Form 700 — Statement of Economic Interests

State law requires San Francisco office holders and key employees to disclose their financial
interests annually. This year marks the first year of electronic filing. Filings also are required
after entering office, either appointed or elected, and after leaving office.

Only elected officials and key officeholders file these reports at the Ethics Commission, who
places them on their web site. Other officials who are required to file disclosures because of their
role in awarding contracts, permits and other actions that provide financial benefits file their
reports with an official at the Department level.

Gift Disclosure

The current overall gift limit in state law is currently $440/year from a source reportable on Form
700, and will soon be reduced to $200 per year. ** Gifts, other than gifts of travel, are reported
on Form 700. "

Gift of Travel Disclosures

San Francisco keeps to the state standard for gifts of travel, although it could enact greater

_ disclosure. Currently, only persons or entities that contributed $500 or more are disclosed. The
amount over $500 is not spec1f1ed It also includes only those contributions for travel outside of
California.

City contractors and developers seeking City Hall approvals may make a 'giﬁ to pay for the travel

2 See § 67.29-6 of the Sunshine Ordinance

B hitp:/www.sfethics.org/ethics/2009/05/statements-of-incompatible-activities.html
* See § 3.214 of the Campaign and Governmental Conduct Code

15 see http://www.sfethics.org/ethics/2013/01/summary-of-gift-rules-march-2013.html
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of City officials without disclosing how much they have given.
Appendix 3 has examples of actial filings with both the pre-trip-and post-trip filing.
Public Calendars |

When the voters amended the Sunshine Ordinance, they required City officials to maintain a
daily calendar that lists meetings, both in the office and outside City Hall when conducting City
business. The calendar requirement includes the names of those who attended, and the date of the
meeting. If the meeting is not gubhcly recorded, the calendar entry shall include a general
statement of issués discussed.'

Behested Payments

California law allows elected officials to request contributions for nonprofit agencies or

. governmental purposes with no restrictions on the amount or source of the contribution. The
officeholder is responsible for filing a disclosure of the “behest payment” with the FPPC or its
designee, in this case the Ethics Commission.

Reports are posted on the Ethics Commission website."”

Tobbyists on Behalf of City

Lobbyists on Behalf of the City are a different category of lobbyists. They are retained by the
City or its agencies to lobby other units of government, such as the state or federal government.
The Sunshine Ordinance, not the Lobbyist Ordinance, requires their reports. The reports are
posted on the Ethics Commission website.'®

‘Waivers Of Post-Public Employment Restrictions

Prior to 2003, there was a two-year ban on representing a private interest before one's agency
after public service, along with similar limitations on former Supervisors.

Now there is a one-year ban in most circumstances and a permanent ban on "switching sides".
As part of 2003 Proposition E, this restriction moved from the Charter to ordinance and was
modified, taking some variations from state law. City officers and employees are also barred
from being employed by a contractor if that former employee was involved in the contract
award. In a change, the Ethics Commission was empowered to grant waivers if they made
certain findings—that the waiver would not "create the potential for undue influence or unfair

advantage" or that " imposing the restriction would cause extreme hardship for the City officer or
f:‘«mpl()y‘ae‘ nli9

A listing of post-employment waiver requests is posted on the Ethics Commission web site.

16 See full text of § 67.29.5 of the Administrative Code

7 http:/iwww.sfethics.org/ethics/2012/05/payments-made- t—the—behest—of—an—elected—ofﬁcer html
'8 http://www.sfethics.org/ethics/Lobbyists-on-Behalf-of-the-City/

19 See § 3.234 of the San Francisco Campaign and Governmental Conduct Code.

2 hitp:/fwww.sfethics.org/ethics/2011/03/post-employment-restriction-waivers.html
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Certification Of Training

The Ethics Commission is responsible for annual training seminars for top-level officials
including elected officers and commissioners. This training reinforces the importance of
compliance and informs officials of any changes in the laws relatmg to conflicts of interest,
lobbying, governmental ethics, open meetings, and public records.*’

San Francisco City workers and appointees sign statements that they received training on
sunshine and ethical requirements. Campaign treasurers and lobbyists sign that they received
training on the requirements of the campaigning and lobbying ordinances. This mirrors training
required at the state level.

. Enforcement

The linchpins of San Francisco’s ethics enforcement policies rests on public disclosure of the
flow of money to City decision-makers (either through gifts, contributions, or holding
investments) restricting some sources in an effort to curb pay-to-play politics where financial
benefits to officials result in financial benefits to the donor or contributor, and enforcement when
violations occur. ’ \

When it comes to official ethical misconduct (public corruption), federal, staté, and local
investigators and prosecutors can and do step in. Matters like bribery, self-dealing, misuse of
public funds, and other conflicts of interest are typical subjects for prosecution.*

Ethical areas on the edge of the criminal sphere - misdemeanor level - often do not have clean
lines drawn between proper and improper conduct. Gray areas in laws make prosecutions
difficult because the elements of a crime must be clear so the defendant "knew" he or she was
violating the law. In recent years here in San Francisco, cases have been dismissed because the
laws under which the defendant was charged were found to be vaguely written, failing to clearly
define the prohibited conduct.

There are four potential levels of enforcement of the campaign finance, lobbying, ethics and
conflict of interest laws in San Francisco:

» Criminal sanctions can only be enforced by the District Attorney. If a person
“knowingly or willfully” violates any conflict of interest or governmental ethics laws,
s/he is guilty of a misdemeanor and if convicted, is subject to a fine and/or
imprisonment. False filings are deemed perjury, which is a felony. The District
Attorney must bring any such action.

= The City Attorney can seek civil court sanctions. If a person “intentionally or
negligently” violates any conflict of interest or governmental ethics laws, s/he is
liable in a civil action and is subject to a fine. The City Attorney must bring any such
action.

2 City Charter appendix C C3.699-11 Duties (14(b)
2 Voter fraud comes under the purview of the California Secretary of State and the Department of Elections in San
Francisco. i
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»  Administrative sanctions are brought by the Ethics Commission. If a person violates
any, conflict of interest or governmental ethics laws, s/he is liable in an administrative
proceeding before the Ethics Commission. There may be fines and/or letters of
warning.

= Discipline for public employees is through their departments, or removal of elected
and other high-ranking officials by action of the Mayor, the Ethics Commission and
the Board of Supervisors.

Of the key laws, San Francisco's Campaign & Governmental Conduct Code (C&GCC) has all
types of possible enforcement action. In addition, the Sunshine Ordinance Task Force is
authorized to make a finding that the ordinance was violated but the enforcement of their finding
is referred to Ethics and the District Attorney.

The Ethics Commission also has responsibility for con51der1ng the removal of specified public
officials from office if the Mayor suspends them. 2

Enforcement for Most Cases Moved to The FPPC

Many cases currently can be prosecuted both by the FPPC and by the Ethics Comm1s51on
because City laws are based on state law.

With Form 700 filings, the Ethics Commission is the local filing agent but can only assess $10
per day of late filing fees, so it has handed off those cases to the FPPC for enforcement. In 2013,
nearly a dozen City officials stipulated that they violated this law in settlements with the FPPC.

Finding la: The Ethics Commission lacks resources to handle major enforcement cases.
These include, for example, cases alleging misconduct, conflict of interest, violating
campaign finance and lobbying laws, and violating post-employment restrictions.

Finding 1b: The Ethics Commission has only two investigators.

Finding 1¢: The confidentiality required of Ethics Commission investigations runs
counter to the Commission's other duties to make information more public and to
increase the transparency of government.

Finding 1d: The District Attorney, City Attorney and the Fair Political Practices
Commission have more substantial investigative staffs.

M A2 o T ar Thn Tala Dalitianl Dunnts N n ha
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enforcement actione and handles enforcement for c<ome loeal units of California
government. '

2 Only the Mayor has the authority to act in cases of misconduct or violation of city laws by city commissioners
appointed by the mayor and, at this point, the Mayor has stated that he does not have a policy on disciplining
offenders but decides on a “...case by case basis.” see testimony at:
http://sanfrancisco.granicus.com/TranscriptViewer.php?view_id=142&clip_id=15510
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Finding 1f: Enforcement is best handled outside of the environment of political
partisanship and preferences.

Recommendation 1: The Jury recommends a contract with the Fair Political Practices
Commission for at least a two-year pilot basis to enforce both state and related San
Francisco law violations.

Administrative Penalties

The Commission staff is tasked with monitoring most of the election cycle filings disclosures
and auditing individual candidates and committees. This area has grown in complexity since the
inception of the Commission.

As outlined in the 2010-2011 Grand Jury Report on the Ethics Commission, the system for
imposing fines and penalties upon individuals and Committees appeared arbitrary and deficient.
There were enormous differences in fines assessed in similar cases and often huge differences
between the fines initially proposed and those assessed at final settlement.

Arbitrary enforcement creates the impression that the penalty is tied to the status of the alleged
violator rather than to the violation itself. In some cases, low-level penalties have been levied
against high-ranking City appointees while citizen activists have faced enforcement penalties
significantly higher for lesser offenses.

In July 2013, the Commission adopted policies to establish fixed penalties for certain campaign
finance violations.*

Forfeitures

Forfeitures are potential penalties for certain campaign finance violations - the wrongful money
received is to be paid directly over to the City through the Ethics Commissjon unless reduced or
waived by the Commission. Circumstances that would result in forfeitures include:

= §1.114(e)—Taking money into campaign account if contributor crosses $100
~ threshold without disclosures.
»  §1.114(f)—Exceeding campaign contribution limits ,
»  §1.126(d)—receiving contributions from City contractors, their officers or board
- members (applies only to sitting officeholders receiving contributions).
» §1.126 (a) and (b)—Receiving funds that originate from an improper donor. such as a
corporation or an individual "maxed out", but are “laundered” through others.

The Jury notes the new policies for fixed penalties call for forfeiture in the case of §1.114 '
violations.

Finding 2: In some instances, improper campaign contributions were returned to the
~ contributor rather than forfeited to the City as required by City law. The Jury found no
record of the Commission acting to waive or reduce the forfeiture.

* Yittp+/fwww.sfethics.org/ethics/2013/07/ethics-commission-policies-re-fixed-penalties-for-violations-of-certain-
cfro-sections.html
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Recommendation 2: The Board of Supervisors should request an independent audit by
the City Attorney to determine whether prohibited contributions were forfeited to the City
as required by law.

Citizen’s Right Of Action
San Francisco law recognizes a Citizen’s Right of Action to require that the law be enforced in
over a dozen different circumstances, ranging from environmental protections to housing code

violations. Proposition J in 2000 could be enforced by cmzen suit but was repealed three years
later as part of voter approved "ethics reform."*

At the state level, the Political Reform Act provides a Private Right of Action both for
injunctions and for civil penalties. Injunctions can be sought directly and actions for civil
penalties can be brought after government lawyers have declined the case.?® The Public Records
Act allows any person to bring action for release of records.”’

The Sunshine Ordlnance allows any person to bring a civil action to enforce it, especially for
release of records.?® :

Residents can bring a civil action on behalf of the people of San Francisco to enj oin violations of
or compel compliance with a conflict of interest or governmental ethics law, prov1ded the City
Attorney has declined to bring an action. :

Finding 3: A broader Citizen’s Right of Action to enforce ethics laws will provide
assurance to the public that the laws will be enforced.

Recommendation 3: The Jury recommends that the Ethics Commission and the Board of
Supervisors act to enhance the Citizen’s Right of Action to enforce all of the City’s ethics
laws, with an award of attorney fees and a share of any penalties gomg to the City for a
successful filer, as was provided by Proposition J.

Whisﬂeblower Program

The Jury finds that an important aspect of accountability and anti-corruption standards is a strong
whistleblower program with protections against retaliation. The Jury finds that San Francisco
currently lacks such a strong program, including protection against retaliation and public
disclosure of actions taken based on whistleblower information. The current protections fail to-
cover contractors working on City-funded projects.

The Jury recommends that the whictleblower program, 1f< mlrrenf provisions and its
1mnlementat1on be an issue for a future Civil Grand Jurv

% See discussion as part of the Proposition J review on p. 30 supra.

% See §91003 regarding injunctions. §§91004-91007 on civil actions, which cannot be brought for as much as 120

days while government lawyers consider whether or not to take the case. 90% of any monies recovered would go to

the state; 10% to the citizen, plus attorney fees.

T Government Code §6258

% §867.21(f), 67.35(a) and 67.35(d) of the Sunshine Ordinance

% We note this has been previously examined by Civil Grand Juries, most recently in 2010-2011 with thelr report:
"Whistling In The Dark: The San Francisco Whistleblower Program”

13
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Recommended Systemic and Structural Changes

Transparenc

This Jury looks to the Ethics Commission as the entity who carries the primary responsibility for
ensuring the public has thorough access to information. As noted previously, the Ethics
Commission has primary responsibility to receive and publish the mandated public disclosures
by campaigns, public entities, and public officials under the C&GCC. It also has enforcement
responsibility under the Sunshine Ordinance.

Ethics Commission Staff deserves credit for moving the vast majority of the campaign forms
from paper to paperless which allows the information to be published quickly on the
Commission website. This applies to candidate filings as Wcll as to many ballot measure and
independent committee filings.

The Jury recommends improving public access to open records on the Ethics Commission’s Web
site.

Finding 4: Some information currently reported and posted is not.put into the standard

searchable electronic format. The Jury specifically finds that contract approval forms,

Form 700 forms, behested payments forms, and Lobbyists On Behalf Of The City forms
. can be converted to a searchable format before they are posted.

Recommendation 4: That contract approval forms be converted to a format which allows
searches by the name of the official, by the name of the contractor, the value of contracts
and the date the contract was signed. Behested payments information should be filed
electronically in a format that allows for searches and data aggregation. Form 700s
should be formatted to allow data to be Searched on income sources, outside employment,
gift sources and travel.

Finding 5: Required filings are treated independently and cannot easily be cross searched
electronically using common data reference fields like name and organization to access
and aggregate information types, such as dollar amounts that cross between filings.*

Recommendation 5: The Ethics Commission work to develop a common format database
for data posted to DataSF, initially aiming to combine campaign, lobbying and Form 700
data.

30 yoters seeking to follow these money trails will have little help from the current system of electronic filing. Under
the current system, each report is filed under the name of one committee and each committee report is then filed
separately by the date of the filing. There is no system that ties all the reports into a single database that can be

easily searched or that can easily provide a total of all contributions to a single individual. It is possible to enter the

name of a donor or vendor, but the system then lists each document involving that individual or entity separately.
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Campaign Related Disclosures

With respect to elected officials, there is a broad range of disclosures required for campaign
contributions (state and local law), campaign spending (state and local law) and, a variety of
campaign related actions, as well as limitations and bans on certain contributions; no
contributions over $500 (local law); no contributions from City contractors (local law).

These disclosures, rules and restrictions primarily apply to committees formed by a candidate for
their own election for local office (not state party oﬁices etc.). In 2011 and 2012, committees
emerged that upend existing practices.

. Finding 6a: City officials, both those in elective office and political appointees, may
create separate committees to raise funds and campaign for political party office such as
the Party Central Committees, as well as separate committees to raise funds and
campaign for ballot measures or to contribute to other candidate. There are no limits on
contributions to these committees.

Finding 6b: If candidates seek election to local political party committees during the same
election cycle while also seeking election to an official City position, including
supervisor candidate committee rules do not apply. Thus while being limited to a $500
cap in a City contest (or even an outright prohibition on contributions), donors may
contribute additional funds through the back door of a political party contest. *

Candidates also face no restrictions on how they spcnd fundsona political party race and may
legally choose to spend the entire amount only in the district where they are contesting for a City
office, thus reaching deeper and more frequenﬂy to the voters who will decide on the City
contest.

Finding 6c: The rise of major donors, and the potential for further influence following the
recent U.S. Supreme Court decisions>* may well influence elections far beyond what
‘political party affiliation has historically done.

Finding 6d: Corporations may not contribute directly to a candidate for City office but
-may instead contribute to a business association that contributes to a candidate, or to a
nonprofit that spends on behalf of a candidate, or to another committee controlled by the
candidate or officeholder, or through an independent expenditure committee.*

Finding be: Corporate money is being funneled into local campaigns through a web of
HOHPI'ULLL UIgdlLlLd.l.lUllb The F ury Canndot t detonmine whother the main effect i HRR Y hide the
4uc scurce of contributions or if thic chielde illegal contributions from dicclosnre The

Ethics Commission has not discussed a disciosure strategy to make this information

3! In looking through filings with the FPPC, the Jury found that in 2012 more than $444,000 was contributed to
Democratic County Central Committee candidates.

32 see McCutcheon v Federal Election Commission 572 U. S. _ (2014), Citizens United v Federal Election
Commission 558 US 310 (2010). , Federal Election Commission v Wisconsin Right to Life 551 US 449 (2007)
%3 1n the 2010 campaign for supervisor, these independent expenditure committees raised and spent $1.3 million
outpacing the spending by the candidates themselves.
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public.

- Recommendation 6a: The Commission shbuld proactively look at ways to track back - -
501(c) (3) &(4) money to real donors before the start of campaigns where this kind of
money will be important; its true source should be identified.

Recommendation 6b: The Commission should propose ordinance amendments to require
disclaimers in mailings, ads, door hangers and other voter outreach materials funded by
committees whose individual donors are not identified to the satisfaction of a reasonable
person which states, “this is paid for by (insert organization name) funded by anonymous
donors in this campaign cycle”.

Finding 7: The Ethics Commission provides written information only in English although
San Francisco has strong political participation from communities and officials whose

" first language is not English and who require guides and educational materials relevant to
their needs.

Recommendation 7: The Ethics Commission should make guides and educatjonal
materials available in the major languages as is done in other City Departments.

Lobbyvist registrations and disclosures

In 2013, reglstered lobbyists reported to the Ethics Commission that their clients paid them over
$5.8 million.>*

City law does not prohibit contributions from lobbyists to the officials they lobby, unlike state
Jaw. In 2013, about $135,000 was contributed to candidates from registered lobbyists.>

The lobbylst law itself excludes from “contacts” 17 categones that do not have to be publicly
disclosed.®® This limits the number of people required to register as lobbyists, rightfully
excluding many people with limited contacts, but also excluding some people actively involved
in influencing decision-making and reducing both the number of contacts reported and the
amounts of money spent influencing decision-making.

In 2010, the Board accepted amendments drafted by the Ethics Commission that had the effect of
eliminating some lobbyists from disclosing their spending and contacts—so-called “expenditure
lobbyists.” Among those who are no 1onger required to make disclosures is the San Francisco
Chamber of Commerce.

Finding 8: The current definition of “lobbyist” and “contacts™ does not provide the public
with sufficient information to understand how City Hall decisions are influenced despite
the intent of the law.

34 See hitps://netfile.com/Sunlight/sf/T obbyist/PaymentsPromisedSearch

% see: hitps://netfile.com/Sunlight/sf/L.obbyist/PoliticalContributionsSearch
% The exclusions are listed at § 2.105(d)(1) of the Campaign and Governmental Conduct Code and mclude
providing information at the request of an elected official, communicating regarding an existing contract including
questions on performance, or negotiating the terms of the contract after being selected to enter into the contract.
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Recommendation 8: The lobbyist ordinance should be reviewed and amended to provide
clearer public disclosure of contacts with City officials regarding the interests of clients,
and who should be required to register and make disclosures.

Finding 9: The effort to influence City Hall decisions is not limited to contacts with City
officials but also includes outreach to community, political and nonprofit organizations as
well as to the general public through television ads, mailers, robocalls, polling, and other
strategies. In 2010 the Ethics Commission proposal was approved by the Board to
eliminate reporting on these expenditures ‘

Recommendation 9: The requirement for disclosure of all expenditures aimed at
influencing City Hall decisions should be reinstated in the law with full public disclosure.

Finding 10: People holding themselves out as "strategic advisors" provide advice on ways
to influence City decision-making. ‘ :

Recommendation 10: Work of "strategic advisors" that provide guidance on winning
approvals from City officials and/or the public should be reviewed by the Ethics
Commission for possible inclusion in the lobbyist registration and/or campaign consultant
law. '

Public Entity Disclosures

Open public meetings

When considering the number of public meetings held by San Francisco Boards, Commissions
and other public bodies each year, the numbers of complaints are few. This Jury finds that
meeting public meeting requirements have become routine and have become part of the San
Francisco government culture.

Release of public records

When considering the number of public records requests received and fulfilled each year, the
number of complaints are few. This Jury finds that releasing public records has become routine
and has become part of the San Francisco government culture.

The recent move to providing electronic copies of documents to requestors is positive, yielding
efficiencies to both the requestor and to the disclosing agency.

Technological change has reshaped the world of public meetings and public records. Public
meetings are frequently televised and are available for streaming on-line. The members of
public bodies are often communicating during the meetings on their computers and telephones.
The papers, discussions and public meetings that once documented a decision's "paper trail" now
include e-mail, text messages, phone calls and electronic file transfers. Drafts of legislation will
ofteni zip around the Internet to be edited by lobbyists and other interests without transparency.
Although the Sunshine Ordinance calls for it, the Jury learned that the City has no policy on
retaining or disclosing text messages or emails and has no plan to address the increasing
intermixture of business and personal communications through multiple e-mail accounts and
multiple telephones.
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Finding 11: The role of e-mail and text messages in governmental decision-making has
not been fully discussed and explored. Rules on preservation of e-mails in public records
are very hazy and some departmental officials told the Jury they routinely delete e-mail.
Guidance from the City Attorney on preservation of e-mail is non-specific.”” There is no
guidance regarding text messages. There is no policy that applies to private e-mails and
text messages that further public decision-making.

Recommendation 11: The Ethics Commission in conjunction with the City Attorney
should develop a policy to ensure preservation of e-mails and text messages consistent
with preservation of other public records. The policy, along with policies on preservation
of public records, should be made available for public comment. Once it is completed and
published it should be made available on City Attorney and Ethics Commission web
pages that lists each Department, its policy, and how to obtain documents.

Sources of Outside Funding (Sunshine Ordinance)

Many San Francisco’s departmental operations benefit from special grants or gifts. It might be a
behest contribution requested by a City officeholder, or it might come from an organization
formed to support the department's work. Departments are required to post on their websites the
names of anyone who donates $100 or more to assist their operations, along with a statement of
any financial interest involving the City the donor mlght have. If the donation comes from an
organization, its members must be disclosed. 38 : :

Finding 12: Many departments have failed to post their sources of outside funding, as
required by the Sunshine Ordinance.

Recommendation 12: The Jury recommends that the Ethics Commission and the
Sunshine Ordinance Task Force review departmental web sites for compliance and notify
non-compliant departments to immedjiately post their sources of outside funding, or face a
show-cause before the Ethics Commission on why the information has not been posted.

Statements of Incompatible Activities

Only Department heads can discipline a Department level official for violating ethical standards,
and under current practice, the public is not informed of any sanctions for unethical conduct.
Other penalties, such as fines, can be imposed by other enforcement agencies and are made
public.

% Good Government Guide: An Overview of the Laws Governing the Conduct of Public Officials 2010-2011
Edition (downloaded from: http://www.sfcityattorney.org/Modules/ShowDocument.aspx?documentid=686) On one
hand, it says e-mails are public records, under the public records act (see pp.80); on the other hand, it narrowly
defines records that must be retained — "For example, as a general rule, employees may immediately dispose of
phone message slips, notes of meetings, research notes prepared for the personal use of the employee creating them,
and the large majority of e-mail communications." p.-103 But the Sunshine Ordinance specifically requires the
Mayor and Department Heads to maintain and preserve e-mails in a professional and businesslike manner. §67.29-
7(a) - Also note: The City Attorney has not updated the Good Government Guide, a primer used by city
departments and officials, since 2011. The Guide therefore does not contain guidance on current requirements.

% See § 67.29-6. Sources Of Outside Funding. (Sunshine Ordinance)

18
1571 '



Ethics in the City: Promise, Practice or Pretense

- Finding 13: When violations of the standards in a departmental Statements of
Incompatible Activities are enforced departmentally as a disciplinary matter, the Ethics
Commission is not notified and the discipline is not disclosed to the public.

Recommendation 13: All violations of departmental Statements of Incompatible
Act1v1t1es should be dlsclosed to the Ethics Commission and posted on the Commission’s
web 51te

Public Official Disclosures

Form 700 - Statements of Economic Interests

Annual filing of Form 700 is required by state and local law. This year marks the first year of
electronic filing. Filings also are required after entering office, either appointed or elected, and
upon leaving office. This year, staff started reminding late filers of missed deadlines by mail and
by phone, increasing compliance markedly.

The state Fair Political Practices Commission ultimately imposes much more substantial
penalties on non-filers than are available for the Ethics Comm1ss1on direct enforcement, so much
of the enforcement is handled at the state level.

Finding 14: The Ethics Commission has increased compliance by notifying any employee
who fails to file Form 700 within 30 days after the deadline that he or she must file or
face potential penalties.

Recommendation 14a: The Ethics Commission should continue to routinely notify all
non-filers of their obligation within 30 days of the state filing deadline.

Recommendation 14b: The Ethics Commission should recommend dismissal for any
officer or employee who fails to file 90 days after the deadline.

Recommendation 14c: The Ethics Commission should recommend dismissal for any
officer or employee who files a Statement of Economic Interest (Form 700) that is
inaccurate and relevant to the position they hold.

Recommendation 14d: Now that all Form 700 filers file electronically, the Ethics
Commission should require that all Form 700s be filed with them as well as with the
Department filing officer.

,ﬁv. P P e L e TaYa ot 1 [ S, -2 Tl ,
lIl(llIlg 157 1he aIsCiosures 1 rorm /Uy Lugs aiso inay ieveal violations of San
1. and Tanaller Thi
Trauisco 1aws that aic caforecd Iocall Yo xa3i5 inchides C’“‘“p""“"‘f“f‘ 9’*‘"‘{‘”“’ hefore

other commissions and arrangements that violate the locally adopted and enacted
Statements of Incompatible Activities for each department.

Recommendation 15: The Ethics Commission should audit and act on violations
disclosed through Form 700 filings of local prohibitions such as compensated advocacy

3 The Sunshine Ordinance specifically anthorizes making public disclosure of employee misconduct — see Sec.
67.24(c)(7).
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and incompatible activities, and enforce these violations with strong action.

Gift of Travel disclosures

Finding 16: City officials travel expenses can be covered by gifts made by individuals,
lobbyists, business associations, corporations or any other source, including those with
financial interests in matters to be decided by the official. The public disclosure is limited
to a list of donors or donor organizations contributing $500 or more, but without
specifying the total amount of the gift. Additionally, a significant amount of travel
expenses are paid through organizations that do not disclose the names of the original
donors.

Recommendation 16: The Ethics Commission should require full disclosure of
contributions or payments for official travel of City officials, including the actual amount
contributed and the names of the original donors. The official should also disclose what
official business was conducted, including meetings, who participated in the meetings,
topics, speeches given, ceremonies attended and other information.

Public calendars of public officials (Sunshine Ordinance)

The Jury surveyed calendars from the Mayor, the District Attorney, the City Attdrney, key
department heads and other elected officials for a month during our service. While the Sunshine
Ordinance does not require Supervisors to keep a calendar, nearly all of them provided copies.

Finding 17a: There is useful mformatlon in the calendars of C1ty Officials that should be
readily available to the public.

Finding 17b: The Jury found calendar entries that did not meet the law's requirements,
particularly in listing the meeting's subject matter and attendee names. As a result, it is
not possible to crosscheck lobbyists’ reports on their meetings with City officials with the
calendar reports from the City officials.

Finding 17¢c: The training currently provided on the Sunshine Ordinance contains no
materials on the keeping of official calendars as required by the Ordinance.

Recommendation 17a: The Ethics Commission staff should collect the official calendars
prepared under the Sunshine Ordlnance monthly, convert them to electronic form and
post them online.

Recommendation 17b: The City Attorney and the Ethics Commission ensure that those
‘officials subject to the calendar requirement, and their administrative staff, be trained on
the law’s requirements.

Finding 18: The Board of Supervisors is not subject to this calendar requirement. Many
members did provide their calendars upon request, and the information in thelr calendars
will be belpful for public understanding of their work.

Recommendation 18: The Board of Supervisors should adopt a rule subjecting
themselves to the public calendar requirement of the Sunshine Ordinance.
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Waivers of post-public employment restrictions by the Ethics Commission

In reviewing meeting minutes where post-public employment restriction waivers have been
approved, the Jury did not find specific determinations of how the applicant's waiver would meet
the conditions of the ordinance.

Finding 19: The public record will be better served if post-public employment restriction
waivers are granted by Commission resolutions that indicate the specific grounds for
granting the waiver. In at least one instance, the Ethics Commission inappropriately
interpreted the "extreme hardship" standard to grant a post-public employment restriction
waiver.

Recommendation 19: The Commission should grant or deny post-public employment
restriction waiver applications by resolutions that indicate specifically how the decision .
meets the conditions of the ordinance.

Sunshine Ordinance Task Force and the Ethics Commission

The Ethics Commission and the Sunshine Ordinance Task Force have had a complicated
relationship over the years rooted in the enforcement (and enforceability) of the Sunshine
Ordinance. Decisions of the task force are not enforced by the Ethics Commission without
further investigation. :

The ultimate finding the Sunshine Ordinance Task Force can make is to find someone has
committed "official misconduct.”4° This is an end point in their process since they lack authority
to enforce their findings. .

"Official misconduct" is defined in Charter provisions dealing with the Ethics Commission and
its role in the removal of certain elected officials from office.” Because of these consequences
for the accused, due process protections should be observed. '

Finding 20: Both the Ethics Commission and the Sunshine Ordinance Task Force act in
good faith. They are authorized to come to similar ends—transparency in government.
However, there are legal and procedural differences between their process and their legal
requirements. Therefore, the results of their work are not in harmony with each other.

40 67.34. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any elected official, department head, or other managerial city employee to discharge any
duties imposed by the Sunshine Ordinance, the Brown Act or the Public Records Act shall be deemed official
misconduct . Compiaints invoiving aliegations oI wiliiui vioiarions oI this ordinance, the Brown Act or te rublic
Records Act by elected officials or department heads of the City and County of San Francisco shall be handled by
the Ethics Commission. ,

41 8(e) OFFICIAL MISCONDUCT. Official misconduct means any wrongful behavior by a public officer in
relation to the duties of his or her office, willful in its character, including any failure, refusal or neglect of an officer
to perform any duty enjoined on him or her by law, or conduct that falls below the standard of decency, good faith
and right action impliedly required of all public officers and including any violation of a specific conflict of interest
or governmental ethics law. When any City law provides that a violation of the law constitutes or is deemed official
misconduct, the conduct is covered by this definition and may subject the person to discipline and/or removal from
office. ’ .
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Recommendation 20a: The Mayor's Office should establish a blue-ribbon committee of
experts and stakeholders in open government, sunshine, and transparency, including
former Sunshine Task Force members. The.Committee of Experts should review and
update the Sunshine Ordinance as necessary and should report to both entities and the
Board of Supervisors recommendations that would result in coordination and respect for
the functions of each entity.

Recommendation 20b: For now, arrangements should be made jointly by the Ethics
Commission and the Sunshine Ordinance Task Force to have complaints heard by an
independent hearing officer who would develop a consistent legally sufficient record of
the case for the decision of each body. This would allow the meetings of the Task Force
and the Commission to focus on broader policy issues.

Ethics Commission Structure and Relation to Staff

An appointed Commission has general pohcy-makmg powers.” A department head has
responsibility for admm1ster1ng the department.*”

The Ethics Commission itself is established by §15.100 of the Charter which details the
appointment process and establishes their ability to call witnesses. Charter §15.101 authorizes
them to hire an Executive Director who “shall be the chief executive of the department and shall
have all the powers provided for department heads.” Article XV of the Charter goes on to

_ delineate the rulemaking power of the Commission and to define its role in the process removing
public officers from their positions.

Other duties of the "Ethics Commission" are enumerated in Appendix C of the Charter,
especially in §C3.699-11, where administrative duties are mixed in with policy duties without
any effort by the drafters to distinguish between the two. Because of this, there is no clear
definition of the Commission as a policy body-distinct from the Executive Director and staff that
are charged administrative functions. Paragraph 6 seems to be the broadest statement of policy-
making power for the Ethics Commission. A

In any instance where the Commission may be called to adjudicate a matter investigated by the
staff, it takes no part in the investigation and is not even told about the investigation until the
matter comes before them. This highlights the differing roles of the Commission and the staff.

The Commission should have its own sense of duties and responsibilities that are separate and
distinct from those of staff. Staff, especially the Executive Director, will be crucial to the
Commission's work, but rather than being completely dependent for the information flow coming
through the Executive Director, the Jury is recommending a practice that is evident throughout

“2 See Charter §4.102(1)

“ See Administrative Code §2A.30

# 6. To make recommendations to the mayor and the board of supervisors concerning (a) campaign finance reform,
(b) adoption of and revisions to City ordinances laws related to conflict of interest and lobbying laws and
governmental ethics and (c) the submission to the voters of charter amendments relating to campaign finance,
conflicts of interest and governmental ethics. The commission shall report to the board of supervisors and mayor
annually concerning the effectiveness of such laws. The commission shall transmit its first set of recommendations .
to the board of supervisors and mayor no later than July 1, 1995"
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the Commission structure in San Francisco. Most commissions appoint an Executwe Secretary
to manage their affairs and operations separate ﬁom the departmental staff.*

The Jury has found that the vast majority of the information provided to the Ethics
Commissioners for meetings comes from staff, which can create an appearance of i nnpropnety if
a decision seems rushed or is made with insufficient information.

A Commission Secretary would be responsible for the support functions for the Ethics
Commissioners. This could include such duties as providing support to the Ethics
Commissioners, serving as the recordmg secretary for their meetings/hearings, managing the
administrative needs of the Ethics Commissioners including preparing, disseminating, and
appropriately posting the Commissions' advanced calendars, hearings calendars, meeting
packets, minutes, meeting/hearing results and actions, list and recording official acts of the
Commissioners. It also would provide a direct information channel to the Commissioners -
separate from the Executive Director.

In most cases, Commission Secretaries provide a central point of contact for the Commission.
The Secretary can support the public's engagement with the Commission by maintaining open
and transparent communication with the public, ensuring the availability of material and
information to the public, answering questions, responding sensitively to diverse and
multicultural communities engaging in the Commissions' process; and ensuring appropriate
decorum and public involvement at Commission hearings. '

Finding 21a: The policy-making powers of the Ethics Commission are vested in the
Commission itself, not in the Executive Director (absent express delegation by the
Commission).

Finding 21b: The current structure where staff provides much of each Commission
meeting’s content creates the impression that the Commission is not an independent
policy-making body.

Recommendation 21: The Board of Supervisors should provide the Commissioners an
Executive Secretary separate from the existing Commission’s employee base who will,
among other duties, prepare the Commission’s agendas, maintain minutes, lists of
complaints, serve as a liaison for public input and interested persons meetings and assist a
Commission member to be the parliamentarian.

Finding 22: While the Commission's Bylaws authorize committees, no committees have
been established or meet. One resuit is that all matters requiring deliberation by the
Couuission are board Ouly OGS a 04l il @ Procoss tiat Caii CAWCHA FoF Hiaily oS
and sometimes for years. If the Commission acts through its committee structure, issues
can be explored and brought to the full Commission in a more developed state, thus
providing a better basis for the Commission’s actions.

Recommendatlon 22: The Commissioners should use their committee structure to focus

* Specifically authorized by § 4.102(9) of the Charter.

23
1576



Ethics in the City: Promise, Practice or Pretense

‘on Ethics Commission issues. In the weeks between monthly meetings, each
commissioner could take the lead on issues of concern to the Ethics Commission, such as
developing policies on emerging campaign finance issues, transparency matters, '
complaint processing and training. This structure would allow for more interaction with
the public and the regulated community.

The Charter specifies the City Aftorney shall be the legal advisor of the Ethics Commission.*® At
times, the City Attorney has stepped aside from certain matters due to potential conflicts of
interest. Routinely, the City Attorney advises the Commission on matters where other
departments, also represented by the City Attorney, hold differing positions. This creates an
appearance of impropriety.

Given the twenty year history of the City Attorney working with the Ethics Commission, it is
appropriate for both parties to take a long dispassionate look at how these arrangement works
and consider the possibility of having the Ethics Commission engage outside counsel. The
Charter provides a case-by-case process for a department to seek outside counsel.*’ Perhaps this
process can be adapted to fit this situation if the City Attorney and the Eth1cs Commission reach
an agreement on representation.

Finding 23: While the Charter mandates the City Attorney represent the Ethics
Commission, conflicts have arisen repeatedly and the Ethics Commission has had to
obtain outside counsel. We find these instances of conflict are likely to continue and that
the Commission is best represented by a consistent set of lawyers who are not City
employees.

Recommendation 23: That the Ethics Commission apply to the City Attorney for
permission to engage outside counsel for advice and recommendations.

Commission Performance And Staffing

The Jury is making recommendations that fundamentally reshape what the Ethics Commission
does and how it goes about its tasks. Therefore, depending on which of our recommendations
are accepted for implementation, the Ethics Commission budget, staffing, and performance needs
to be reviewed to determine appropriate levels of staffing and budget resources. That review is
beyond the scope of this report.

Interactions with ethics professionals from other jurisdictions can inform the Ethics Commission
and its staff about emerging best practices for ethics professionals in government but no one has
attended the Council on Governmental Ethics Laws méetings in recent years. The Jury hopes that
representatives of the Commission can attend Council on Governmental Ethics Laws meetings
- again and report back to the Comm1ss1on on what they learn.

A New Focus For Commission Activities

City Charter Appendix C3.699-11(6) states: "The commission shall report to the board of
supervisors and Mayor annually concerning the effectiveness of such laws," referring to

4 Charter §15.102
47 See Charter §6.102
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campaign finance, conflicts of interest and governmental ethics laws. A City Attorney advice
letter concluded that the Charter language did not specify whether meeting this requirement

. should be done in writing, orally or in another format, but it did not conclude that the
requirement did not exist. This is a separate requirement from the Charter requirement that all
City departments file an annual report.

Finding 24a: The Jury was unable to locate and the Ethics Commission was unable to
provide copies of any reports or notes of oral presentations to the Mayor or to the Board
of Supervisors as required in the Charter to report annually on the effectiveness of San
Francisco’s ethics laws. '

Finding 24b: The Jury was unable to locate any reports that reviewed changes in laws
aimed at transparency and ethical conduct adopted in other jurisdictions that might be
relevant to San Francisco. The only references were to changes based on court decisions
that lessened public disclosure and protections against the influence of money in politics,
even when those decisions were not based on San Francisco cases.

It is important that laws adapt to changing circumstances. The requirement for the Ethics
Commission to report annually to the Mayor and the Board of Supervisors on the effectiveness
of the laws is necessary to address a constantly changing political environment and provides an
opportunity to consider different ways to achieve the goals of the laws.

Finding 24c¢: The proper standard to judge the effectiveness of laws is to consider their
ability to achieve the purposes set forth in each law when it was enacted. -

The effectiveness of the lobby law would be how well it reveals information about lobbyists
efforts to influence decision-making regarding local legislative and administrative matters. The
effectiveness of the campaign finance laws should be judged on a variety of criteria including
whether a full range of useful information is reported; whether limitations on contributions
effectively limit contributions, whether such reporting assists voters in making informed
decisions; whether the files can be efficiently reviewed and compared; and whether there is
public trust in governmental and electoral institutions.

The effectiveness of a conflict of interest laws can be judged in part on public confidence in the
integrity of government decision-making. The number and type of violations noted would be an
indicator as would be the types of information revealed in the filings related to conflicts of
interest—Form 700, gifts, employment restriction waiver requests.

Recommendation 24: The Mayor and the Board of Supervisors shculd'request an annual
written renart from the Fthice Commission that meets the standards set out in the Charter
for annual reviews of the effectiveness of the City’s laws. This report should be posted on

the Ethics Commission web site.

Throughout this report, we have catalogued information that is filed and publicly disclosed.
There is a wide range of information that appears useful to the public. However, without at least
some audit and review, the public cannot be confident of its accuracy, and the filers have little
incentive to ensure the correctness of their filings. ’
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Finding 25a: Periodic reviews of filed information are essential to ensure its validity.

Finding 25b: The Ethics Commission has undertaken little to no monitoring and auditing
of the content of Lobbyists, Campaign Consultants, Conflict of Interest and
Governmental Ethics filings beyond fines for late filing of statements; nor have they
actively monitored whether former City employees abide by the restrictions on dealing
with their former departments.

Recommendation 25: The Ethics Commission should begin to focus staff resources on
monitoring and auditing other items within the Ethics Commission jurisdiction unrelated
to campaigns such as the following ordinances: Conflict of Interest, Governmental
Ethics, The Lobbyist Ordinance, Campaign Consultant Ordinance, and the Sunshine
Ordinance. . '

Information reported elsewhere can provide another layer of understanding to local reports. For
example, the FPPC received filings for years on races for political party Central Committee slots
that are now being filed locally, but the prior filings are relevant to understanding local politics
as well. "The FPPC receives campaign filings from incumbent San Francisco officeholders
seeking state office, which shows their current campaign fundraising while makmg decisions that
may be important to their contributors.

Other items might include reports on enforcement actions involving San Francisco officials and
entities actively involved in San Francisco lobbying and campaigns or doing business with San
Francisco; federal actions that debar or institute limited denial of participation in federal
contracts resulting from federal investigations.

Finding 26: The Ethics Commission, though its staff, can catalog information reported

_ elsewhere that is relevant for supplemental understanding of information currently
reported locally. Links to this information would be a logical addltlon to the Ethlcs
Comrmsswn web site.

Recommendation 26: The Ethics Commission should determine information reported
elsewhere that is relevant for supplemental understanding of information currently
reported locally, and provide links to it on the Ethics Commission web site, if it cannot be
imported and posted.

The Jury found instances of Ethics Commission proposals to reduce protections against pay-to-
play politics, reduce requirements for full disclosure of spending to influence City decisions, and
relaxed standards regarding post—employment which did not explain how the proposal Would
further the purposes of the underlying law

Finding 27: The Charter requires that proposals to amend campaign finance and ethics
laws explain how the change will assist in furthering the purpose of the law. The Ethics
Commission proposals have not included any statements showing that its proposals will

“® For example, see the proposal from 2010 on contractor contributions dlscussed at the Oct 18, 2010 Ethics
Commission meeting, and the memo with draft legislation at
http://www.sfethics.org/files/memo_to_EC_re proposed_changes 10.6.10_packet.pdf
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further the purposes of the law.

Recommendation 27: When a bill is proposed or passed to amend campaign finance and
ethics laws, it should specify how it "furthers the purposes of this Chapter".*

And ﬁnally, the Jury believes the appearance of impropriety may be even more corrosive to
public trust in government than actual criminal wrongdoing. Why? Because actual wrongdoing
can get prosecuted, while it seems that nothing is ever done about things that "just look bad."

The conflict of interest law stresses the importance of appearances. “Government decisions
should be, and should appear to be, made on a fair and impartial basis.”*° This theme shows up
repeatedly in the law, as well as in related case law.

Finding 28a: The Commission has not taken an active role in questioning the propriety
of actions that skirt the edges of legality. This inquiry can feed into reports on the
effectiveness of laws, and also remind public officials that they can be called to account
for the appearance of impropriety.

Finding 28b: The general public needs an opportunity to talk to the Ethics Commission
about their expectations and beliefs on ethical behavior of public officials. This initial
discussion may help to highlight matters that appear to be improper.

Recommendation 28: That the Commission hold hearings, whether through their
committees or in the full Commission, to ask the public to report matters that appear
improper, then call the responsible officials before the Commission to account for and
defend their actions.

Coda: Proposition J Case Study

How The Proposition J Law Changed to Lessen Ethical Protections

If you blinked, you missed this one. Passed in a landslide in 2000, it was quietly repealed three
years later.

Prop.ositrion J was called "Taxpayer Protection."*! It regulated behavior of public officials,

barring them from receiving a "personal or campaign advantage" (e.g. contributions, gifts,
employment) from anyone who gained a "public benefit" by action of the public official. This
prohibition continued for two years after the official left office. It barred campaign
contributions, gifts, and potential employment in many instances.

N5 ong stond acainst thic neanosition - thars wae na aroniment mmmef it in the VUnter'c (3‘m1r19 and
T

LNV VLAY D0 U AR Y VAARR A W A vA s A

4 6.g. The state is required to do the same thing when amending the Political Reform Act. Tt makes a conclusory
pro forma finding by inserting a section: “The Legislature finds and declares that this bill furthers the purposes of
the Political Reform Act of 1974 within the meaning of subdivision (a) of Section 81012 of the Government Code.”
We would hope to see some actual findings.

50 C&GCC §3.200(e)

3! proposition J added Article XX to Chapter 16 of the Administrative Code. See Appendix Four for full text and
ballot materials — Proposition J Handbook :
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no paid arguments against it.

“Public benefit” was broadly defined, including contracts, land sales, leases, franchises, land use
variances, and tax abatements or other tax variances not generally applicable. “Public official”
was limited to "any elected or appointed official acting in an official capacity," not civil servants,
only elected and appointed ofﬁcials.

The Proposition J Findings and Declarations spoke of tainted decision making and corruptwc
influences of donations in much stronger language than is used in other San Francisco laws.>

Proposition J also provided a Citizen’s Right of Action against public officials who violated its
terms if the City Attorney and the District Attorney declined to pursue a case. After payment of
attorney fees, 90% of any monies recovered would go to San Francisco.

Proposition J paralleled other San Francisco laws, in some ways broader, in some ways narrower,
and used different terminology. City law bans contractor campaign contributions from the time
contract negotiations begin until six months after the contract is awarded is in effect. City law
limits the ability of public officials and efployees to take certain jobs after their government-
service—narrower than Proposition J for public officials covered by it, broader for other
employees.

The Steps By Which Proposition J was Amended Out of Existence

Step 1: In 2000, via a citizen petition initiative, Proposition J was placed on the ballot. Voters
overwhelmingly (83%) approved an ordinance that banned public officials from receiving
contributions of any kind from persons who obtained benefits through a decision by that official.

*2 Section 16.991. Findings and Declarations

(a) The people of the City and County of San Francisco ("City and County") find that the use or disposition of
public assets is often tainted by conflicts of interest among local public officials entrusted with their management
and control. Such assets, including publicly owned real property, land use decisions conferring substantial private
benefits, conferral of a franchise without competition, public purchases, taxation, and financing, should be arranged
strictly on the merits for the benefit of the public, and irrespective of the separate personal or financial interests of
involved public officials.

(b) The people find that public decisions to sell or lease property, to confer cable, trash hauling and other
franchises, to award public construction or service contracts, or to utilize or dispose of other public assets, and to
grant special land use or taxation exceptions have often been made with the expectation of, and subsequent receipt
of, private benefits from those so assisted to involved public 'decision makers'. The people further find that the
sources of such corruptive influence include gifts and honoraria, future employment offers, and anticipated
campaign contributions for public officials who are either elected or who later seck elective office. The trading of
special favors or advantage in the management or disposal of public assets and in the making of major public
purchases compromises the political process, undermines confidence in democratic institutions, deprives meritorious
prospective private buyers, lessees, and sellers of fair opportunity, and deprives the public of its rightful enjoyment
and effective use of public assets. ' '

(c) Accordingly, the people declare that there is a compelling state interest in reducing the corruptive influence of
emoluments, gifts, and prospective campaign contributions on the decisions of public officials in the management of

. public assets and franchises, and in the disposition of public funds. The people, who compensate public officials,
expect and declare that as a condition of such public office, no gifis, promised employment, or campaign
contributions shall be received from any substant1a1 beneﬁmary of such a public decision for a reasonable period, as
provided herein.
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Step 2: Although not designated in Proposition J, the Ethics Commission administered this
proposition. In 2003, the Ethics Commission proposed repealing Proposition J at their April -
2003 meeting as part of their effort to recodify conflict of interest laws out of the Charter,
amending some of them and making non-voter amendments possible in the future—the effort
that became Proposition E on the 2003 ballot.>

Step 3: In 2003, voters approved Proposition E that recodified the ethics laws; however, it also
had the undisclosed effect of deleting Proposition J language.

The City Attorney had codified Proposition J as Article 3, Chapter 7 of the C&GCC (§3.700 et
seq) and it was repealed in a section of Proposition E of 2003—the ethics recodification entitled
"Deletion of Ordinances regulating conflicts of interest and transfer of Charter sections
regulating conflicts of interest into the Campaign and Governmental Conduct Code."

Proposition E started as a two part proposal from the Ethics Commission. One part had
amendments fo the Charter moving items into ordinance; the second part was a series of
amendments to the conflict of interest ordinance. These two parts were merged into one-

- proposal, and the Board of Supervisors made some changes during the process. The original
Ethics Commission conflict of interest changes showed the Proposition J language being struck
out; the redraft at the Board just repealed it by reference.

The deletion of Proposition J was noted in the Legislative Digest at the Board of Supervisors,
saying "Other conflict of interest provisions included in this measure and an amendment to the
Campaign Finance Reform Ordinance will accomplish some of the same goals by limiting gifts,
future employment, and campaugn contrlbutlons but are more narrowly tailored to
accomplishing these goals."

No mention of this was made in the Voter's Guide for the 2003 election, and we find no
discussion of it during the campaign.

Thus, the concept of regulating public officials’ relations with those who receive "public
benefits" from them (Proposition J's intent) was totally eliminated from San Francisco law. -

Finding 29: The Findings and Declarations of Proposition J clearly articulate many
public concerns with role of money in politics and should be re-adopted, perhaps adapted
to be part of the general conflict of interest law - Chapter 2 of Article III of the C&GCC.

Recommendation 29: That the Ethics Commission hold a hearing on "Proposition J

D aviaitad! +n crnancidar havr cnma AF ifa ~nnconta 01‘\1’\1‘7 +I\AQ‘7 onA 117}\;:‘”1::\1- ‘ﬂﬁn "r\n]'\]xn
[OVISHwh o COLLaGOL 11U yy U O 15 COLNTOPW app oY jaist

53 From the Ethics Commission meeting minutes 4/14/2003:

(Staff) explained that Proposition J, which places limits on gifts, future employment and campaign
contributions, and which is currently part of the C&GCC, is now redundant because the goals of Proposition T are
either (a) already addressed in the proposed conflict of interest amendments, or (b) scheduled to be addressed by
proposed amendments to be considered in Item VIII at tonight’s meeting. )

Motion 03-04-14-7 (Melbostad/Garcia): Moved, seconded, and unanimously passed (4-0): that the
Commission adopt the proposed staff recommendation to delete Proposition J from the Campaign and Governmental
Conduct Code. :
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benefit" definition includes elements that should be incorporated into sections of the
C&GCC**, and specifically consider offering amendments to C&GCC which re-
incorporate its Findings and Declarations into current San Francisco law, and to consider
placing these amendments on the ballot.

5% The Jury’s examination of lobbying contacts for 2013 found that only a small fraction of lobbying involves city
contracts while nine out of ten lobbyist contacts involve development projects which would be within the “public
benefit” definition, and which fall outside the ban on contractor contributions
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RESPONSE MATRIX

Findings

Recommendations

Response Required

Finding la: The Ethics Commission lacks resources
to handle major enforcement cases. These include,
for example, cases alleging misconduct, conflict of
interest, violating campaign finance and lobbying
laws, and violating post-employment restrictions.

Finding 1b: The Ethics Commission has only two
investigators.

Finding 1c: The confidentiality required of Ethics
Commission investigations runs counter to the
Commission's other duties to make information more
public and to increase the transparency of
government. '

Finding 1d: The District Attorney, City Attorney and
the Fair Political Practizes Commission have more
substantial investigative staffs.

Finding 1e: The Fair Political Practices Commission
has been very active in bringing enforcement
actions, and handles enforcement for some local
units of California governiment,

Finding 1f: Enforcement is best handled outside of
the environment of pol tical partisanship and
preferences.

Recommendation 1: The Jury recommends a contract
with the Fair Political Practices Commission for at least
a two-year pilot basis to enforce both state and related
San Francisco law violations.

Ethics Comnﬁssion
Board of Supervisors
City Attorney

District Attorney
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Finding 2: In some instances, improper campaign
contributions were returned to the contributor rather
than forfeited to the City as required by City law.
The Jury found no record of the Commission acting
to waive or reduce the forfeiture.

Recommendation 2: The Board of Supervisors should
request an independent audit by the City Attorney to
determine whether prohibited contributions were
forfeited to the City as required by law.

Board Of Supervisors

City Attorney

Finding 3: A broader citizen’s right of action to
enforce ethics laws will provide assurance to the
public that the laws will be enforced.

| Recommendation 3: The Jury recommends that the

Ethics Commission and the Board of Supervisors act to
enhance the Citizen’s Right of Action to enforce all of
the City’s ethics laws, with an award of attorney fees
and a share of any penalties going to the City for a

| successful filer, as was provided by Proposition J.

Ethics Commission
City Attorney

Board Of Supervisors

Finding 4: Some information currently reported and
posted is not put into the standard searchable
electronic format. The Jury specifically finds that
contract approval forms, Form 700 forms, behested
payments forms, and Lobbyists On Behalf Of The
City forms can be converted to a searchable format
before they are posted. .

Recommendation 4: That contract approval forms be
converted to a format which allows searches by the

name of the official, by the name of the contractor, the -

value of contracts and the date the contract was signed.
Behested payments information should be filed
electronically in a format that allows for searches and

‘| data aggregation. Form 700s should be formatted to -

allow data to be searched on income sources, outside
employment, gift sources and travel.

Ethics Commission

Ethics Commission
Executive Director

Chief Data Officer

Finding 5: Required filings are treated
independently and cannot easily be cross searched
electronically using common data reference fields
like name and organization to access and aggregate
information types, such as dollar amounts, that cross
between filings.

Recommendation 5: The Ethics Commission work to
develop a common format database for data posted to
DataSF, initially aiming to combine campaign,
lobbying and Form 700 data.

Ethics Commission

Ethics Commission
Executive Director

Chief Data Officer
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Finding 6a: City. officials, both those in elective
office and political appointees, also may create
separate committees to raise funds and campaign for
political party office such as the Party Central
Committees. There are no limits on contributions to
these committees.

Finding 6b: If candidates seek election to local
political party committees during the same election
cycle while also seekin z election to an official City
position, including supervisor, candidate committee
rules do not apply. Thus while being limited to a
$500 cap in a City contzst (or even an outright
prohibition on contribu:iors), donors may contribute
additional funds through the back door of a political
party contest. ' '

Finding 6c: The rise of major donors, and the
potential for further inf uence following the recent
U.S. Supreme Court decision, may well influence
elections far beyond what political party affiliation
has historically done.

Finding 6d: Corporatioas raay not contribute directly
to a candidate for City office but may instead
contribute to a business association that contributes
to a candidate, or to a nonprofit that spends on behalf
of a candidate, or to another committee controlled by
the candidate or officel older, or through an
independent expenditure committee.

Finding 6e: Corporate money is being funneled into
local campaigns through a web of nonprofit
organizations. The Jur cannot determine whether

Recommendation 6a: The Ethics Commission should
proactively look at ways to track back 501(c) (3) &(4)
money to real donors before the start of campaigns
where this kind of money will be important; its true
source should be identified.

Recommendation 6b: The Ethics Commission should
propose ordinance amendments to require disclaimers
in mailings, ads, door hangers and other voter outreach
materials funded by committees whose individual
donors are not identified to the satisfaction of a
reasonable person which state “this is paid for by
(insert organization name) funded by anonymous
donors in this campaign cycle,”

Ethics Commission
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the main effect is to hide the true source of
contributions or if this shields illegal contributions
from disclosure. The Ethics Commission has not
discussed a disclosure strategy to make this -
information public. -

Finding 7: The Ethics Commission provides written
information only in English although San Francisco
has strong political participation from communities
and officials whose first language is not English and
who require guides and educational materials
relevant to their needs.

Recommendation 7: The Ethics Commission should
make guides and educational materials available in the

major languages as is done in other City Departments.

Ethics Commission
Executive Director

Finding 8: The current definition of “lobbyist” and
“contacts” does not provide the public with sufficient
information to understand who and how City Hall
decisions are influenced despite the intent of the law.

Recommendation 8: The lobbyist ordinance should be
reviewed and amended to provide clearer public
disclosure of contacts with City officials regarding the
interests of clients, and who should be required to
register and make disclosures.

Ethics Commission

Board Of Supervisors

Finding 9: The effort to influence City Hall decisions
is not limited to contacts with City officials but also
includes outreach to community, political and
nonprofit organizations as well as to the general
public through television ads, mailers, robocalls,
polling and other strategies. In 2010 the Ethics
Commission proposal was approved by the Board to
eliminate reporting on these expenditures

Recommendation 9: The requirement for disclosure of
all expenditures aimed at influencing City Hall
decisions should be reinstated in the law with full
public disclosure.

Ethics Commission

Board Of Supervisors -

Finding‘ 10: People holding themselves out as
"strategic advisors" provide advice on ways to

| influence City decision-making.

Recommendation 10: Work of "strategic advisors" that
provide guidance on winning approvals from City
officials and/or the public should be reviewed by the
Ethics Commission for possible inclusion in the

Ethics Commission
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lobbyist registration and/or campaign consultant law..

Finding 11: The role of e-tnail and text messages in
governmental decision-making has not been fully
discussed and explored. Rles on preservation of e-
mails in public records are very hazy and some
departmental officials told the Jury they routinely
delete e-mail. Guidanc: from the City Attorney on
preservation of e-mail is non-specific. There is no
guidance regarding text messages. There is no
policy that applies to privase e-mails and text

-messages that further public decision-making.

Recommendation 11: The Ethics Commission in
conjunction with the City Attorney should develop a
policy to ensure preservation of e-mails and text
messages consistent with preservation of other public
records. The policy, along with policies on
preservation of public records, should be made
available for public comment. Once it is completed and
published it should be made available on City Attorney
and Ethics Commission web pages that lists each
Department, its policy, and how to obtain documents.

City Attorney

Ethics Commission

Sunshine Ordinance

’ Task Force

Board Of Supervisors

Finding 12: Many departments have failed to post
their sources of outside furding as required by the
Sunshine Ordinance. -

Recommendation 12: The Jury recommends that the
Ethics Commission and the Sunshine Ordinance Task
Force review departmental web sites for compliance
and notify non-compliant departments to immediately
post their sources of outside funding, or face a show-
cause before the Ethics Commission on why the
information has not been posted.

Ethics Commission

Executive Director

Sunshine Ordinance

Task Force

Finding 13: When violetions of the standards ih a

departmental Statements of Incompatible Activities -

are enforced departmentally as a disciplinary matter,
the Ethics Commission is not notified and the
discipline is not disclosed 1o the public.

Recommendation 13: All violations of departmental

“Statements of Incompatible Activities should be

disclosed to the Ethics Commission and posted on the
Commission’s web site.

Ethics Commission

Executive Director

Ethics Commission

Finding 14: The Ethics Commission has increased
compliance by notifying any employee who fails to
file Form 700 within 30 days after the deadline that
he or she must file or fece potential penalties.

Recommendation 14a: The Ethics Commission should
continue to routinely notify all non-filers of their
obligation within 30 days of the state filing deadline.

Recommendation 14b: The Ethics Commission should
recommend dismissal for any officer or employee who

Ethics Commission

Executive Director

Ethics Commission
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fails to file by the 90 day deadline for referral to the
Fair Political Practices Commission '

Recommendation 14¢: The Ethics Commission should
recommend dismissal for any officer or employee who
files a Statement of Economic Interest that is inaccurate
and relevant to the position they hold.

Recommendation 14d: Now that all Form 700 filers
file electronically, the Ethics Commission should
propose that they be filed with them as well as with the
Department filing officer.

Finding 15: The disclosures in Form 700 filings also
may reveal violations of San Francisco laws that are
enforced locally. This includes compensated
advocacy before other commissions and
arrangements that violate the locally adopted and
enacted Statements of Incompatible Activities for
each department.

Recommendation 15: The Ethics Commission should
audit and act on violations disclosed through Form 700
filings of local prohibitions such as compensated
advocacy and incompatible activities, and enforce these
violations with strong action.

Ethics Commission
Ethics Commission
Executive Direc_ztor

Finding 16: City officials travel expenses can be
covered by gifts made by individuals, lobbyists,
business associations, corporations or any other
source, including those with financial interests in
matters to be decided by the official. The public
disclosure is limited to a list of donors or donor
organizations contributing $500 or more, but without
specifying the total amount of the gift. Additionally,
a significant amount of travel expenses are paid
through organizations that do not disclose the names
of the original donors.

Recommendation 16: The Ethics Commission should
require full disclosure of contributions or payments for
official travel of City officials, including the actual
amount contributed and the names of the original
donors. The official should also disclose what official
business was conducted, including meetings, who
participated in the meetings, topics, speeches given,
ceremonies attended and other information.

-Ethics Commission

Board of Supetvisors

36




06G1L

Ethics in the City: Proraise, Practice or Pretense

Finding 17a: There is useful information in the
calendars of City Offic:als that should be readily
available to the public.

Finding 17b: The Jury ‘ound calendar entries that did
not meet the law's requireraents, particularly in
listing the meeting's subject matter and attendee
names. As a result, it is not. possible to crosscheck
lobbyists’ reports on their meetings with City
officials with the calendar reports from the City
officials. B

Finding 17c: The training currently provided on the
Sunshine Ordinance contains no materials on the
keeping of official calendars as required by the
Ordinance.

Recommendation 17a: The Ethics Commission staff
should collect the official calendars prepared under the
Sunshine Ordinance monthly, convert them to
electronic form and post them online.

Recommendation 17b: The City Aﬁorney and the

 Ethics Commission ensure that those officials subject

to the calendar requirement, and their administrative
staff, be trained on the law’s requirements.

Ethics Commission
Executive Director

Ethics Commission

Sunshine Ordinance
Task Force

City Attorney

Finding 18: The Board of Supervisors is not subject
to this calendar require nent. Many members did
provide their calendars upon request, and the
information in their calendars will be helpful for
public understanding of thzir work.

The Board of Supervisors should adopt a rule
subjecting themselves to the public calendar
requirement of the Sunshine Ordinance.

Board Of Supervisors

Finding 19: The public record will be better served
if post-public employm ent restriction waivers are
granted by Commission resolutions that indicate the
specific grounds for granting the waiver._In at least
one instance, the Ethics Commission inappropriately
interpreted the "extreme hardship" standard to grant
a post-public employment restriction waiver.

Recommendation 19: The Commission should grant or
deny post-public employment restriction waiver
applications by resolutions that indicate specifically
how the decision meets the conditions of the ordinance.

Ethics Commission
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Finding 20: Both the Ethics Commission and the
Sunshine Ordinance Task Force act in good faith.
They are authorized to come to similar ends —
transparency in government. However, there are
legal and procedural differences between their
process and their legal requirements. Therefore, the
results of their work are not in harmony with each
other.

Recommendation 20a: The Mayor's Office should
establish a blue-ribbon committee of experts and
stakeholders in open government, sunshine and
transparency, including former Sunshine Task Force
members. The. Committee of Experts should review
and update the Sunshine Ordinance as necessary and
should report to both entities and the Board of
Supervisors recommendations that would result in
coordination and respect for the functions of each
entity.

Recommendation 20b: For now, arrangements should
be made jointly by the Ethics Commission and the
Sunshine Ordinance Task Force to have complaints
heard by an independent hearing officer who would
develop a consistent legally sufficient record of the
case for the decision of each body. This would allow

the meetings of the Task Force and the Commission to -

focus on broader policy issues.

Sunshine Ordinance
Task Force

Mayor

Board Of Supervisors

‘Ethics Commission

Finding 21a: The policy-making powers of the
Ethics Commission are vested in the Commission
itself, not in the Executive Director (absent express
delegation by the Commission).

Finding 21b: The current structure where staff
provides much of each Commission meeting’s
content credtes the impression that the Commission
is not an independent policy-making body.

Recommendation 21: The Board of Supervisors should
provide the Commissioners an Executive Secretary

‘separate from the existing Commission’s employee

base who will, among other duties, prepare the
Commission’s agendas, maintain minutes, lists of
complaints, serve as a liaison for public input and
interested persons meetings and assist a Commission
member to be the parliamentarian.

Board Of Supervisors
Ethics Commission

Fthics Commission
Executive Director
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Finding 22: While the (Coramission's Bylaws
authorize committees, r.o committees have been
established or meet. One result is that all matters
requiring deliberation by the Commission are heard
only once a month, in a process that can extend for
many months and sometimes for years. If the
Commission acts through its committee structure,
issues can be explored and brought to the full
commission in a more cieveloped state, thus
providing a better basis for the Comm1551on ]
actions.

Recommendation 22: The Commissioners should use
their committee structure to focus on Ethics
Commission issues. In the weeks between monthly
meetings, each commissioner could take the lead on
issues of concern to the Ethics Commission, such as
developing policies on emerging campaign finance
issues, transparency matters, complaint processing and
training. This structure would allow for more
interaction with the public and the regulated
community.

Ethics Commission

Finding 23: While the Cherter mandates the City
Attorney represent the 13thics Commission, conflicts
have arisen repeatedly, and the Ethics Commission
has had to obtain outsice counsel. We find these

‘instances of conflict are likely to continue, and that

the Commission is best represented by a consistent
set of lawyers who are :10t City employees.

Recommendation 23: That the Ethics Commission
apply to the City Attorney for permission to engage
outside counsel for advice and recommendations

Ethics Commission

Ethics Commission
Executive Director

City Attorney

Finding 24a: The Jury wvas unable to locate and the

Ethics Commission was ur.able to provide copies of

any reports or notes of oral presentations to the
Mayor or to the Board of Supervisors as required in
the Charter to report annually on the effectiveness of
San Francisco’s ethics laws.

Finding 24b: The Jury "was unable to locate any
reports that reviewed changes in laws aimed at
transparency and ethical conduct adopted in other
jurisdictions that might be relevant to San Francisco.
The only references were to changes based on court

Recommendation 24: The Mayor and the Board of
Supervisors should request an annual written report
from the Ethics Commission that meets the standards
set out in the Charter for annual reviews of the
effectiveness of the City’s laws. This report should be
posted on the Ethics Commission web site.

Board Of Supervisors
Mayor

Ethics Commission
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decisions that resulted in less public disclosure and
less protection against the influence of money in
politics even when those decisions were not based on
San Francisco cases.

Finding 24c¢: The proper standard to judge the
effectiveness of laws is to consider their ability to
achieve the purposes set forth when they were
enacted.

Finding 25a: Periodic reviews of filed information
are essential to ensure its validity.

Finding 25b: The Ethics Commission has undertaken
little to no monitoring and auditing of the content of
Lobbyists, Campaign Consultants, Conflict of
Interest and Governmental Ethics filings beyond
fines for late filing of statements; nor have they
actively monitored whether former City employees
abide by the restrictions on dealing with their former
departments.

Recommendation 25: The Ethics Commission should
begin to focus Staff resources on monitoring and
auditing other items within the Ethics Commission
jurisdiction unrelated to campaigns such as the
following ordinances: ‘Conflict of Interest,
Governmental Ethics, The Lobbyist Ordinance,
Campaign Consultant Ord1nance and the Sunshine
Ordinance. -

Ethics Commission

Ethics Commission
Executive Director

Board Of Supervisors

Finding 26: The Ethics Commission, though its
staff, can catalog information reported elsewhere that
is relevant for supplemental understanding of
information currently reported locally. Links to this
information would be a logical addition to the Ethics
Commission web site.

Recommendation 26: The Ethics Commission should
determine information reported elsewhere that is
relevant for supplemental understanding of information
currently reported locally, and provide links to it on the
Ethics Commission web site, if it cannot be imported
and posted.

Ethics Commission

Fthics Commission
Executive Director

| Chief Data Officer
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Finding 27: The Charter requires that proposals to
amend campaign finance and ethics laws explain
how the change will assist in furthering the purpose
of the law. The Ethics Commission proposals have
not included any statements showing that its
proposals will further tt.e purposes of the law.

Recommendation 27: When a bill is proposed or passed
to amend campaign finance and ethics laws, it should
specify how it "furthers the purposes of this Chapter".

Ethics Commission

Ethics Commission
Executive Director

Board of Supervisors

City Attorney

Finding 28a: The Commission has not taken an -
active role in questioning tae propriety of actions
that skirt the edges of legality. ‘This inquiry can feed
into reports on the effectiveness of laws, and also
remind public officials hat they can be called to
account for the appearance of impropriety.

Finding 28b: The gene-al sublic needs an
opportunity to talk to the Ethics Commission about
their expectations and beliefs on ethical behavior of
public officials. This irdtiel discussion may help to
highlight matters that aspear to be improper.

Recommendation 28: That the Commission hold
hearings, whether through their committees or in the
full Commission, to ask the public to report matters
that appear improper, then call the responsible officials
before the Commission to account for and defend their
actions. '

Ethics Commission

Finding 29: The Findings and Declarations of
Proposition J (2000) clearly articulate many public
concerns with role of r.oney in politics and should
be re-adopted, perhaps adapted to be part of the
general conflict of interest law - Chapter 2 of Article
III of the C&GCC.

Recommendation 29: That the Ethics Commission
hold a hearing on "Proposition J Revisited" to consider
how some of its concepts apply today-and whether the
"public benefit" definition includes elements that
should be incorporated into sections of the C&GCC,
and specifically consider offering amendments to
C&GCC which re-incorporate its Findings and
Declarations into current San Francisco law, and to
consider placing these amendments on the ballot.

Ethics Commission

Board of Supervisors
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METHODOLOGY

The San Francisco Civil Grand Jury investigated the Ethics Commission, Sunshine Ordinance

. Task Force, and other government transparency practices of the City. We conducted over twenty
interviews of people knowledgeable about the public bodies involved or about efforts and
practices to promote government transparency.

Our investigation led us to review hundreds of documents from various sources. These sources
included commission meetings (streaming video as well as minutes), ordinances and
propositions, The San Francisco Ethics Commission and the data.sf.org websites, the FPPC
website, newspaper reports, and online journalism. ‘

BIBLIOGRAPHY (SELECTED)
Appendix Cne discusses the key laws and where to find them.

Budget Analyst Report — San Francisco Board of Supervisors June 06, 2012 - Comparison of
City and County of San Francisco and City of Los Angeles Ethics Laws — Phase 2

Fair Political Practices Commission Publications http://www.fppc.ca.gov/index.php?id=226

SF Ethics Commission Annual Reports
2013: http://www.sfethics.org/ethics/2013/11/san-francisco-ethics-commission- annual—report—
july-1-2012-june-30-2013.html

2012: http://www.sfethics.org/ethics/2013/01/san-francisco-ethics- commlsswn-annual—report—
july-1-2011-june-30-2012 .html

2011: http://www.sfethics.org/ethics/2011/09/san-francisco-ethics-commission-annual-report-
july-1-2010-june-30-2011.html
Earlier reports: http://www.sfethics.org/ethics/2009/05/annual-reports.htmi

Los Angeles Ethics Commission ;Sublications:
http://ethics.lacity.org/publications.cfim

2010-2011 SF Civil Grand Jury Report on Ethics:

San Francisco Ethics Commission: The Sleeping Watchdog

SF Ethics response to 2010-2011 Civil Grand Jury report on Ethics:
http://www.sfethics.org/ethics/2011/09/ethics-commissjon-response-to-the-2010-2011-civil-
grand-jury-report.html '
2004-2005 SF Civil Grand Jury report on ethics:

San Francisco Ethics Commission Budgeting and Staffing Issues

2012-2013 Orange County Civil Grand Jury report: “A Call For Ethical Standards: Corrupﬁon In
- Orange County”
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GLOSSARY

C&GCC - San Francisco Campaign and Governmental Conduct Code, a separate code in San
Francisco Ordinances created in 2000 from existing laws related to campaign finance,
lobbyists, conflict of interest, government ethics, and whistleblower protection.

Behest Payments -~ payments made at the behest of elected officials are presumed not to be
campaign contributions if: the payments are made principally for legislative,
governmental, or charitable purposes, and the payments are made principally for
purposes unrelated to the official's candidacy for elected office.

City - The City and County of San Francisco

Form 700 Statements of Economic Interests (SEIs or Form 700s) - These state mandated forms
include information about the sources of an official's income, investments, business
positions, real property holdings and gifts. Merely reporting an economic interest is not a
conflict in itself; a conflict arises when an official governmental decision, made by the
official, impacts their economic interests. Form 700s are an important means for the
official that files them, the media, and the public to help gauge where potential conflicts
of interest may exist.

FPPC - California Fair Political Practices Commission (FPPC) was created by the Political
Reform Act of 1974.

Political Reform Act of 1974 —the core California law on campaign finance, financial reporting
and many conflicts of interest, a ballot initiative passed by California voters in 1974 as
Proposition 9. '

Ralph M. Brown Act — the California law on open meetings, originally passed in 1953 and
codified at . Government Code §§ 54950 et seq
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APPENDIX ONE

The Legal Framework
The grand jury looked at the laws administered directly or indirectly by the Ethics Commission
and the Sunshine Ordinance Task Force.

A web of local, state, and federal laws require that public officials and employees act in
accordance with the public trust. ‘These laws rest on common law, constitutional and Charter
prlnclples and provisions that set norms of behavior for public oﬁic1a1s Self-dealing is wrong.
Divided loyalties demand recusal.

San Francisco voters have adopted a variety of Charter amendments and ordinances over the
years, which aim, in different ways, at promoting transparency in government and elections
along with preventing corruption.

The Ethics Commission legal framework has changed significantly since its creation. For the
Commission, the term of office and the appointing authorities have changed. Administering
publicly funded candidates is an added responsibility. The local laws they administer have in
large part been taken from the Charter and various locations in the San Francisco code and
consolidated into the Campaign and Governmental Conduct Code and amended.

The Sunshine Ordinance Task Force has only one significant change since initial enactment—
converting an ordinance passed by the Board of Supervisors into an ordinance passed by the
voters.

Transparency For Government

Expansive government sunshine language was added to the California Constitution in 2004,
mandating that existing laws be construed to further the public right of access; and to allow
public scrutiny of pubhc records.” The existing state law framework on transparency is the
Ralph M. Brown Act™ enacted in 1953, and the California Public Records Act’” enacted in 196 8.

The Brown Act and the Public Records Act set the floors for San Francisco government
transparency. Both permit local jurisdictions to enact ordinances whose transparency
requirements are greater than those established in the state laws.

The San Francisco Sunshme ordinance was passed by the Board of Supervisors and went into
effect on January 1, 1994.® The ordinance follows the California Brown Act and the California
Public Records Act. Its purposes are broadly stated:

% Proposition 59 - passed Legislature unanimously, and was approved by 83.4% of the 2004 voters. Now codified
as Article I, § 3(b) of California Constitution.

56 Government Code §§ 54950 et seq

5T Government Code § 6250 through § 6276.48. This law is modeled on the Federal Freedom of Information Act.

%8 The San Francisco Sunshine Ordinance — Added by Ord. 265-93, App. 8/18/93; amended by Proposition G,
approved November 2, 1999, codified Chapter 67 of the San Francisco Administrative Code. Kevin Shelley took the
lead in moving the ordma.nce through the Board of Supervisors. It passed 11-0 in 1993 was signed by then-Mayor
Frank Jordan and became effective on 1/1/94.
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a. Government's duty is to serve the public, reaching its decisions in full view of the public.

b. Commissions, boards, councils and other agencies of the City and County exist.to
conduct the people's business. The ordinance will assure that their deliberations are
conducted before the people and that City operations are open to the people's review.

Over the next few years, sunshine activists noted difficulties with the implementation of the
Sunshine Ordinance and developed revisions mandating greater public access to City records.
By petition, their amendments, touchmg on every section of the ordinance, went on the ballot
and were adopted by the voters in November 1999.%

Transparency In Campaigns

The core state law is the Political Reform Act of 1974, a ballot measure approved by the voters
in June 1974.%° The Political Reform Act also established the Fair Political Practices
Commission (FPPC). These established a reporting framework at the state level while
authorizing local officials to act as local filing agents for the FPPC.

From its inception, the Ethics Commission was designated as the local filing agent for the FPPC,
so it receives all local campaign filings and enforces local requirements that go beyond FPPC
requirements. For example, in 1997, voters approved a proposal requiring campaign consultants
to register with the Ethics Commission, reporting on their clients, services provided and
payments received. '

Campaign disclosures and regulations have been more closely judged in recent years under the
First Amendment to the United States Constitution.®’- Several significant cases decided by the
United States Supreme Court have struck down campaign finance limits as infringing free
speech, while affirming the importance and avallabﬂlty of mandated disclosures of campaign
finances.®?

The Problem Of Contractor Contributions

San Francisco’s law prohibits contributions to the candidate or candidate-election committee that
has a role in approving the contract from those who are seeking contract approvals. This is
intended to maintain an arms-length relationship between officials and donors seeking contract
approvals.

San Francisco voters approved a measure making it illegal for City officials and the political
committees they control to solicit or accept any campaign contributions from someone who has a

PRI, RUPRDY, IR . o JRL-PIL NI | B PRGAE. . JERS. [ JC SUN. VAT SOOI, 1.+ |-V I U PV, RSN R
Culluavt uidl LT vltivial will uCuliuc ariu apsiiiy L e chyuumuuu_y Ul Aall TICULTU vilivial o

R Propositio’n G (1999) passed by a 58-42 margin despite public opposition by then-Mayor Willie Brown, seven
supervisors, the Democratic and Republican county central committees, the Chamber of Commerce, SPUR and the
Chronicle.
% Generally codified in the Government Code §§ 81000 et seq

81 "Congress shall make no law respeeting an establishment of religion, or prohibiting the free exercise thereof: or
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the
government for a redress of grievances.”
% See McCutcheon v Federal Election Commission 572 U. S. ___ (2014), Citizens United v Federal Election
Commission 558 US 310 (2010) , Federal Election Commission v Wisconsin Right to Life 551 US 449 (2007) .
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convey contributions from Clty contractors to the City, although the Ethics Commission may
waive or reduce the forfeiture. ® San Francisco also prohibits contributions that are reimbursed
by another person or entity that skirts the contribution limits.

~ San Francisco’s Campaign Finance Reform Ordinance prohibits contrlbunons from City
contractors and from officers or Board members of City contractors.®

Ethics Laws

"Public office is a public trust and all officers and employeee of the City and County shall
exercise their public duties in a manner consistent with this trust."®’

Ethics laws start from the general concept of public service as a public trust, with the power of
public office to be exercised fairly and impartially. They further caution officers and employees
to avoid the appearance of impropriety.

The Charter further says: the breach of “the standard of decency, good faith and r1ght action" is
grounds for removal of a public officer.

The City conflict of interest laws®’ articulate b.asic principles:

Governmental processes must promote fairness and equity for all residents; for the people
to maintain public trust in governmental institutions, conflicts of interest and outside
activities of public officers and employees must be regulated. Public officers and
employees cannot buy their appointment or accept anything of value from their
subordinates, and they must not participate in decisions related to their own character or
conduct or that of their family members.

Public officers and employees must be independent, impartial, and responsible to the
people and not use public office and employment for personal gain. Their decisions
should be, and should appear to be, made on a fair and impartial basis.

This Jury cannot emphasize strongly enough the importance of avoiding the appearance of
impropriety. The laws in this area grow more and more complex; avoiding inadvertent violations
becomes difficult. But an effort to soften the law in special cases often creates loopholes that
swallow the entire law. :

State law bars contractual conflicts of interest of public officers and employees.68 This was first
placed in California laws in 1851 and codified common law prohibitions against self-dealing.

8 C&GCC §1.126(c) and (d) - added by 2008 Prop H

# C&GCC §1.126(b)

6 § 15.103 of the San Francisco Charter

8 § 15.105(e) of the San Francisco Charter

§7 Chapter 2 of Article IIl of C&GCC, re-adopted by the voters in 2003

%8 Government Code § 1090 provides:
“Members of the Legislature, state, county, district, judicial district, and city officers or employees shall not
be financially interested in any contract made by them in their official capacity, or by any body or board of
which they are members.”

Courts routinely void contracts entered into in violation of §1090.
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The Political Reform Act of 1974 adds more laws on conflict of interest, mandatmg disclosure of
economic interests, gifts, behested payments among others.

In 2000, the Board of Supervisors gathered together all these local laws into the San Francisco
Campaign and Governmental Conduct Code. State laws on financial conflict of interest - both in
the California Political Reform Act and in §1090 of Government Code - are expressly
incorporated into San Francisco ordinances by §3.206 of the C&GCC.

~ In 2003, voters approved an “omnibus ethics reform.” Propos1t10n E was promoted as updating
and clar1fy1ng City laws on ethics and conflicts of interest.*’ It moved some Charter provisions
into ordinance, and authorized future amendments to the Campaign Finance ordinance and to the
Conflict of Interest ordinance by 4/5 of the Ethics Commission and 2/3 of the Board of
Supervisors rather than by the voters.

Anti-Corruption Laws

Corruption is the abuse of entrusted power for private gain.

Corrupt behavior is the opposite of ethical behavior. Rather than using power consistent with
public trust, the entrusted power is used for private gain. Corruption is a crime and is controlled
by treating it as a crime—charging corrupt officials as criminals and jailing-them.

Corruption charges tend to be brought under more general criminal laws: bribery, fraud,
extortion, embezzlement, conflict of interest, nepotism, influence-peddling, mail fraud wire
fraud, failure to prov1de honest services, some racketeering laws, and facilitating criminal
activity (i.e., money laundering and drug trafficking)."”

Quid pro quo corruption, both actual and in appearance. is currently where campaign regulation
is allowed. But there are definitional problems once one goes beyond the obvious "money for a
permit".

Process To Amend The Laws

Some laws can be amended more easily than others because some of these laws were passed by
the voters, some are modeled on state laws, and others were passed by the Board of Superv1sors

We count at least 22 local ballot questions in the last 65 years related to campaign finance, ethlcs
conflict of interest, and transparency, 16 since 1980. And we certainly have not identified all of
them.

The voters approved many of the San Francisco laws we discuss here. Unless the voters
approved a different process to amend the proposition in the future, the Voters must approve any
future amendments.

At the state level, the Political Reform Act when approved by the voters contained such a
- process—the Act can be amended in ways to further its purposes by a two-thirds vote of the

% Put on the ballot by the Board of Supervisors — Legislative File No. 030681 — Ammiano lead Sponsor.
" See http://www.fbi.gov/news/stories/2013/april/a-look-back-at-the-william-j.-jefferson-corruption-case
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leglslature and signed by the governor. Other amendments or a repeal require a vote of the
people.”!

The original Ethics Commission Charter amendment had no provision for its amendment, nor did
the many conflict of interest provisions then in the Charter.

A significant. feature of Proposition E, passed the voters in 2003, was to allow future
amendments to the campaign finance laws > and the conflict of interest laws™ by a 4/5 vote of
the Ethics Commission followed by a 2/3 vote of the Board of Supervisors if the amendment
"furthers the purposes of this Chapter". Meet and confer may apply before changes take effect -
conflict of interest rules affect City employees, for example, who are virtually all unionized.

The Sunshine Ordinance, though originally passed by the Board of Supervisors, was completely
re-enacted by the voters when revised in 1999, and has no section on how it can be amended. As
. aresult, any amendments will require submission to the voters.

The Campaign Consultant chapter - passed by the votets - can only be amended by the voters.

. The Board of Superv1sors Ethics Commission and City Attorney have a "work around" that
allows some small amendments to these laws by ordinances that supplement them. A new
chapter bannmg the use of cell phones at public meetmgs supplemented the Sunshine
Ordinance.™ New sections requiring that campaign consultant reports be filed electronically and
cross-referencing certain lobbying prohibitions for campaign consultants supplemented the
Campaign Consultant ordinance.”

Finding The Laws

We considered having an appendix with the laws, but there are so many of them and they keep
changing. With the Web tools available today, the laws can be easily found.

One good starting site is a page on the laws maintained by the Ethics Comnussmn currently
found at: http://www.sfethics.org/ethics/2009/05/law-advice.html#i

This has links to the San Francisco Charter and Codes currently mamtamed by City Amencan
Legal:

http://www.amlegal.com/nxt/gateway.dll?f=tem 1ates&ﬁ1=default.htm&v1d=
o_ca

amle al:sanfranmsc

This page also links to the Commission's own regulations and bylaws, Statements of
Incompatible Activities and the Sunshine Ordinance.

™ See § 81012
2 C&GCC Article 1, Chapter 1— § 1.103
™ C&GCC Article 3, Chapter 2 — § 3.204 “the Board of Supervisors may amend this chapter if..."
™ 1 §67a.1 of the Administrative Code, added by Ord. 286-00, File No. 001155, App. 12/22/2000.
® §1.540 - Electronic Reporting and §1.545 Construction with other laws - were adopted later by ordinance as part
of this chapter:
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When researching the San Francisco Code, note that each section has some notes on when it was
adopted and amended. The File Number of each change can searched on the Board of
Supervisors Web site.”®

State law is best found on the FPPC site: Their home page: http://www.fppc.ca.gov/ -

The Political Reform Act is found at: http://www.fppc.ca.gov/index.php?id=51

78 For example, a recent change in the Findings in the Lobbyist Ordinance is "Ord. 235-09, File No. 090833, App.
11/10/2009". The Ordinance number ends in 09, meaning 2009; the file number starts with 09, meaning it was
considered in 2009. https:/sfgov.legistar.com/Legislation.aspx is a search page for legislation. Put the mumber into
the search box and specify the search is for 2009 and you get the link to file:
https://sfgov.legistar.com/LegislationDetail.aspx?ID=483 810&GUID=6FE013C0-2582-4665-B766-
92A9A0C60143&Options=ID|Text|&Search=090833 The new page gives links to versions and the meeting
information for each step of the legislative process.
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APPENDIX TWO
Behested Payments - Example
Here are some large recently reported behested payment reports; Behested payment reports are
filed with the Ethics Commission with the most recent filings found at: :
http://www.sfethics.org/ethics/Payments Made at the Behest of an Elected Officer/

Example forms include:

Four payments to the America's Cup Organizing Committee. Three from June 2013 and one
from January 2014. \‘

1603

50.



FEthics in the City: Promise, Practice or Pretense

Lo Enhesiod PnymnnE Rtm:-r( .

-Behested 'Péymeni Report. .~ A Pubfu:: Docg{ment

1. Elected Dfﬁcer or CPUG Member (Lasl name, Fl.'st amef. o . :

Lee, Edwin: -
Agencyﬂame
- Offica of ths Mayot b
Bgﬁﬂw Stmet Ardress. ! -
Cfty Hall, Roomeﬂt) 1'DF. carl(an B, odletg Place S F,. LA “41 D'>
Dcslgnated Guutac\‘rPerson Name and.tlﬂe ATl eren!; . ..
Olua A Ryerson :
Area Gode/Phong

(415) 554‘691 0

i E-maiI (Opﬂanal)‘
cida.ryersnn@#gom

i e |

5 Venﬁcaﬂon

ﬁerein is twe and compléte,

10,2813

- CATE »"

" Exeduted o

' EPPC Fom 803 (benenma"mﬁ): S
j rce e!plln SOglASICERPG BABETEATTE) .|

51
1604



Ethics in the City: Promise, Practice or Pretense
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APPENDIX THREE .

Gifts of Travel Example

- Here are examples of Gifts of Travel Forms files in 2013. For most trips, a form is filed before
the trip, and a revised form is filed after the trip when the final costs are known.

Forms are filed with the Ethics Commission and are posted online in a series of web pages with
the most recent filings found at: ‘

http://www.sfethics.org/ethics/Gifts_of Travel/
Example forms include: '
- Trip to Hong Kong/Beijing/Guangzhou/Macao 3/29/13 t(g 4/0713
- Tripto Shanghai/Seoul 10/16/13-10/21/13

- Trip to Bangalore, India 11/29/13-12/10/13
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APPENDIX FOUR

Proposition J Voters Guide Materials

Proposition I J

l Title i City Contractor Contributions
—

| Date | 11/7/2000

' Vote Count 3 Yes: 236,094 No: 49,538

Percentage of votes

Yes: 82.66% No: 17.34%

Percentage of votes |

50%+1
required to pass
How it was placed - ; _ .. .
i on the ballot | Initiative
Kind | Ordinance
Question Stated on Shall the City ban oﬁicnals from acceptmg glﬁs payments, or campaign
the Ballot contributions from a person or group if the official previously approved

'\ granting the donor a contract or special benefit?
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PROPOSITION J

Shall the City ban officlals from acceptlng gifts, payments, or campalgn YES - -
contributions from a person or group if the oﬂ‘lclal prevlously approved grantlng

the donor a contract or speclal benefit?

--'

Digest

by Ballot Simplification Committes

THE WAY IT IS Now Under state and local law, public
officials may not participate in decisions in which they have
a financial interest. For example, offlclals may not vote to
give a contract to a company that they own in whole or in
part.

Officials must report all glfts they receive worth more
than $50, and may not accept more than $300 in gifts per
year from ariy single source. An official may not participate
in making a government decision affecting anyone who has
~ given $250 or more in gifts or income to the official in the
past year. Campaign contributions to an official are not
considered gifts or income.

THE PROPOSAL: Proposition J is an ordinance that would
ban any City official from accepting a gift, payment, job
offer, or campaign contribution from a person or group, if
the City official previously had approved granting a
contraet, lease, franchise, land use variance, speclal tax

benefit, or monstary payment to that person or group. This .

ban would apply from the date of approval of the benefit

untll two years after the official's ferm of office ended or the

official otherwise left office, or six years after the approval,
_whichever came flrst. .

A “YES” VOTE MEANS: {f you vote yes, you want to ban

City officials from accepting gifts or campaign contributions .

from a person or group where the official has previously
approved granting-a contract or special benefit to that
person or group.

A “NO" VOTE MEANS: If you vote no, you do not want to

ban City officials from accepting gifts or campaign
contributions.from a person or group where the official has
previously approved granting a contract or speclal benefit
to that person or group.

Controllers Stateme‘nt on*“J”

City Controller Edward Harrington has issued the follow-
ing statement on the fiscal impact of Proposition J:

Should the proposed ordinance be adopted, in my'

opinion, it would have a minor effect on the’cost of
government.

Hdw “J” Got on the Balloi

On June 30, 2000 the Department of Elections certified
that the initiative petition, calling for Proposition J to be
placed on the baliot, had qualified for the baliot,

9,735 signatures were required to place an ordinance on
the ballot,

This number is equal to 5 % of the total number of
people who voted for Mayor in 1993. A random check of

the signatures submitted on June 1, 2000 by the proponent .
of the initiative petition showed that more than.the required

number of signatures were valid.

THIS MEASURE REQUIRES 50%+1 AFFIRMATIVE VOTES TO PASS.

ARGUMENTS FOR AND AGAINST THIS MEASURE IMMEDIATELY FOLLOW THIS PAGE. THE FULL TEXT BEGINS ON PAGE P-133
SOME OF THE WORDS USED IN THE BALLOT DIGEST ARE EXPLAINED ON PAGE P-2

P-127
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N
A

J City Contractor Contributions

PROPONENT'S ARGUMENT IN FAVOR OF PROPOSITION J

Arguments printed on this page are the opinion of the authors and have not been checked for accuracy by any officlal agency.
P-128 - ’
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City Contractor. Contributions

o OPPONENT’S ARGUMENT AGAINST PROPOSITION J

Arguments printed on this page are the opinlon of the authors and have not been checked for accuracy by any official agency.
P-129
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J | City Contractor ContribUtiohs

Repubﬂcans stand for good government,. This reform
proposition was put on the ballot by a non:partisan, grassroots,
good-govetnmeiit group. Tt should enjoy the respect of all citizens.
This mensure-would help stop bribery and corruption in city hall.

And'in San Francisco, that'll be a full time job!

Adam Sparks
GOP Candidate for Congress, San ancisco

The frue source of funds used for the prlntlng foe of this argument {-

Is Adam Sparks.

The ﬂow of corpomt;a campaign contributions and gifts to pub-
lic officials is corrupting our local democracy.

Joel Ventresca
President, Coalmon for San Francisco Nelghborhoods (1987-89,
1992-54)

The true source of funds used for the printing fee of thls argument
is Joel Ventrasca,

Raolph Nader, both the San Francisco Democratic AND
Republican committees and California Cémmon Cause all
agree on only one thing this year. ‘They all endorse Measure J,
That’s because Measure J is good government without politics.

The signatures needed to qualify Measure J were collected by
. the non-partisan Oaks Project through an unprecedented‘loo%
volunteer petition effort.

Measure J prevents corruption by banning “legal” ku:kbncks
J bars politicians from taking money, gifts, or jobs from anyone
benefiting from the politician's actions. (i.e. granting city
contracts, special tax breaks of land deals),

YOTE YES on Measure J.

Ben Gertner .
Ouks Project Volunteer -

The true source of funds used for the printing fee of this argumanl'

Is Nicholas Wirz,

PAID ARGUMENT S IN FAVOR OF PROPOSITION J

Stop special deals to downtown specml mlerests like
Bloomingdales! - ..
Voie YES on Prop J!

Jake McGoldrick .. ‘
Candidate for District 1 Supervisor

The trus sourcs of funds used for lhe prlntlng fee of this argument
is McGoldrick for Supervisor. .

The three largest contribulors to the tue sourpe 'reclpleﬁt com-
mittes are 1. Hiroshl Fukuda 2. Mowitza Biddie 3. Steve
Williams, ’ . .

Elected officials shouldn't reward r;ampni;;n contributors with
city contracts and money, But that's exactly what has brought the
FBI into City Hall, Keep everyone's hands out of the cookie jar.
Vote Yes on Propositlon ) A .

Harvey Mdk lesbmn, Gay, Buaxual Z)rznsgenderDemacmnc Club

The frue sourca of funds used for the printing fos of this argument

Club.

- Is Harvay Milk Lesbian, Gay, Blsexual, Transgander Democratlc

The three iargest contributors to the true aource recl;iien_t com-
mittes are' 1,  Callfornlans: for Indlan Self-Reliance 2.

" Assemblywoman Carole Migden 3.. Harvey Milk Lesblan Gay,

Blsexual Transgender Democratic Giub,

We support city govemment for the public i mterest, not special
interests!

Proposition J promotes integrity in city officials, saving tax-

payers from wasteful contracts and favaritism. Vole Yes on J.

-} San Francisco Green Party

The true source of funds used for the printing fee of this argument
is the San Franclsco Green Party. .

The three largest contributors to the trus source reciplent com-
mitiee are: 1, Marge Harburg 2, Jo Chamberlaln.3. John Strawn.

. Arguments printed on this page are the opinlon of thé authors and have not been checked for accuracy by any official agency.

P-130
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J Clty Contractor Contrlbutlons

PAID ARGUMENTS AGAINST PROPOSITION J

'No Paid Arguments Were Submitted Against Measure J

Arguments printed onthls page are the opinfon of the-authars and have not been checked for accuracy by any officlal agency.

P-132
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Amendment to Sun anclsco Administrative
Code

Chapter 16 of the Sun Francisco Administrative

Code shufl be nmended by the addifion of the.

following Article:

ARTICLE XX. TAXPAYER PROTECTION

Section 16,990, Title

This Article shall be known as the City nnd
County of San Fraacisco Taxpayer Protection
Amendment of 2000, .

Section 16.991. Findings and Declarations
() The people of the City and County of San

Francisco (*City and County") find that the use -

or disposition of public assets is often tninted
by conflicts of interest imong local public offi-
cials entrusted with their management and con-
trol. Such nssets, including publicly owned reat
- property, land use decisions conlerring substun-
tigl private benefits, confetral of a franchise
without compcunon. public purchases, taxa-
tion, and financing, should be arranged stnclly
on the merits for the benefit of the public, and
irrespective of the seporate personal or finan-
cial interests of involved public officials.
(b) The people find that public decisions 1o sell
or lease property, to confer cable, trash hauling
and other franchises, to award public construc-
tion or service contricts, or to utifize or dispose

of other public assets, and to grant special land,

use or taxation exceptions have often been
made with the expectation of, and subsequent
" receipt of, private benefits from those so assist-
" ed fo involved public ‘decision makers’, The
people further find that the sources of such cor-
ruptive influcnce include gifts and honorarin,
future employment offers, and anticipated cum-
-paign contiibutions for public officials who ure
either elected or who luter seek elective office.
The trading of special favors or advuntage in
the manogement or disposal of public ussets
ond. in the making of mujor public purchases
compromises the political process, undermines
confidence in democratic institutions, deprives
meritorious prospective private buyers, lessees,
und sellers of fair opportunity, and deprives the
public of its rightful enjoymeént and effective
use of public assets,
() Accordingly, the people declare that there js
i compelling state interest in reducing the cor-
ruptive influence of cmoluments, gilts; and
prospective campnign contributions on the
decisions of public officials in the munngement
of public nssets and franchises, and in the dis-
position of public funds, The people, who com-
pensite public officials, expect and declare that
as & condition of such public office, no gifts,
promised cmployment, or campaign contribu-
tions shall be reccived from any substantial

Ethics in the City: Promise, Practice or Pretense

.. TEXT OF PROPOSED INITIATIVE ORDINANCE

PROPOSITION J

beneficiary of such a public decision for u rens
sonuble period, as provided hergin,

Sectlon 16.992. Definifions

. {#) As used herein, the term public benefit does

not include public employment in. the normal
course of business for services rendered, but
includes a contract, benefit, or nrrangement
between the City and County and sny individ-
ual, corporation, firm, partnership, association,
or other-person or entity to:

(1) provide personal services of a value in
excess of $50,000 over any 12 month period;

(2) selt or furnish any materiul, supplies or
equipment to the City and County of u value in
excess of $50,000 over any 12 month period;

(3) buy or sell any real property to or from -

the City and County with a value in excess of
$50,000, or lease any reul property to or from
the City and County with a value in excess of
$50,000 over any 12 month period;

(4) receive an awurd of # franchise 1o conduct
any business-activity in a territory in which ne
other competitor potentially is availzble to pro-
vide similar and competitive services, and for
which gross revenue from the business aciivity
exceeds $50,000 in any 12 month petiod;

(5) confer a land use variance, special use
permit, or other exception to a pre-existing
master plan or tard use ordinance pertaining to
real propesty where such decision hius a value in
excess of $50,000;

(6) confer u tax ubatement, exceplion, or
benefit not generally applicable of a value in
excess of $5,000 in any 12 mnonth perjod;

(7) receive cash or specic of a net value to the

recipient in excess of $10,000 in any 12 month
period,
(b) Those persons or entities receiving public
benefits us defined in Section 16,992G)()-(T)
shall include the individual, corporation, ficm,
parinership, association, or other person or
enlity so benefiting, and any individun! or per-
son who, dunng a period where such beneﬁl is
received or accrucs,

(1) has more than a ten percent (10%) equity,
participation, or revenue interest in that entity; or

(2) who Is a trustee, dircctor, purtner, or offi-
cer of that enlity,

{c) As used herein, the term personal or cam-
prign advantage shall include:

(1) any gift, honoraria, cmolument, or personal
pecuniary benefit of a value in excess of $50;

(2) any employment for compensition;

(3) any campuign contributions for any elee-
tive office suid official may pursue,

(d) As used hereln, the ferm publie official
includes any clected or appointed public offi-
cial acting in an official capacity,

Section 16993, Prohibitions
(a) No City and County public officinl who hay

1631

cxercised discretion to approve and who hus
upproved or voted to npprove n public benefit
as defined in Section 16.992(a) mny recelve
personal or campaign ndvantage us defined in
Section 16.992(c) from a person os defined in
Scction 16,992(b) for a period beginning on the
date the official approves or votes 1o npprove
the public-benefit, and ending no lnter than

(1)'two years nfter the expiration of the term
of office that the officinl is serving at the time
the official approves or votes to upprove (he
public benefit;

(2) two years afier the ofﬁcinl‘s departure
from his or her office whether or not there is 2
pre-cstablished term of office; or

3) six years from the dale the officiul
approves of votes to approve the public benefit;
whichever is first,

(b) Section 16,993(a) shall also apply to the
exercise of discretion of any such public offi-
cinl serving in° his or her officlal capneity
through a redevelapment ngency, or any other
public apency, whether within or without the
territorial jurisdiction of the City und County
elther as # representative or appointee of the

" City und County.

Section 16,994, Responsibilities of Clty and
County Public Officinls, and Advantage
Reciplents
(#) City und County public officials shall prac-
tice dire diligence to ascertain whether or not
benefit defined under Section 16,992(n) has
bccn cunfcrred. and {o monifor personul or
adv; ated  under
Sccllon 16. 99"(c) 50 > that any such quulifying
udvanlage received is returned forhwith, and
10 Jater thin ten days after its receipt,
(b) City and County public officials shall pro-
vide, upon inquiry by any person, the names of
alf enlities and persons known io them who
respectively quulify us public benefit recipients
under the tenns of Seclions 16,992 and 16,993,

Section 16,995, Disclosure of thé Law

‘The City and County shatl provide any person,
corporution, firm, parinership, association, or
other person or entity upplying or competing
for sny" benefit cnumerated in Section
16.992() with written notice of the provisians
of this Article and the futwe limitations it
imposes, Said notice shall be incorporuted into
requests for ‘proposal,’ bid invitations, or other
existing informationnl disclosure documents to
persons engaged in prospective business with,
[rom, or through the City and County,

Sectlon 16.996, Penaities and Enforcement
() In addition to all other penalties which
might apply, any knowing and willful violation
{Continued on next page)
P-133
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’ LEGAL TEXT OF PROPOSITION J (CONTINUED)

uf llus Article by B pubhc ofﬂcml constitutes a
eriminal misdemeanor offense. .. .

.(b) A civil action may be bmught under this
Aticle hgainst o public official who receives a
personal or campaign advantage in violation of
Section 16.993, A finding of Hability shall sub-

* ject the public official to the following civil
reqpedics:

(]) restitution of the personal or campaign
advantage received, which shall accrue to the
General Fund of the City and County;

(2) a civil pennity of up to five times the
valye of the personal or campaign. advantage
recclved‘ .

(3) injunctive reficf sary to p “pre-’
“sent and future violations of this Amclc'

(4) disquulification from future public office
or position within the jurisdiction, if vmlnuons

+ nre willful, egregious, or repeated,
{c) A civil action under subdivision (b) of this

" section may be brought by any resident of the
City and County. In the event that such an.
uetion is brought by a resident of the City and
County nnd the petitioner prevails, the respon-
dent public official shall pay reasonuble nttor-
ney's fees and costs (o the prevailing petitioner,
Civil penaltics collected in such a prosecution
shall accrue 10% to the petitioner and 90% to
the Generul Fund of the City nnd Connty,
(d) Any person whe belicves that the provisions
of this Article hive been violated .may-file o
complaint with the Ethics Commission, Upon |
receipt of o complnmt' or pon its own initia-

" tive, the Commission muy investigate alleged
violntions of this Article and may enforce the
provisions of this Article pursuant to Churter
Section C3.699-13 and to the rules and regula-
tions” adopted pursumn{ to Choriér Section
15,102

Section 16.997, Effcct of Article-

The provisions of this Article are intended to

supplement, and not to replace, uny proyisions

of the San Fraucisco Charter and
Administrative Code that relate to campnign

finance, lobbying, conflicts of interest or gov-

ernmental ethics,

Seetion 16.998.-Severability

If any provision of this Article is held invalid,
such invalidity or unconstitutionality shall not -
affect other provisions or applicntions which
can be given elfect without the invalidated pro-
vision, snd to this' end the provisions of this
Adticle are severuble.
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' City Cohtract,or' Contributions

PAID ARGUMENTS IN FAVOR OF PROPOSITIONJ '

Should contractors with business before boards ahd commis-
sions be prohibited from donating to the members of those
boards? This is a tough one, 1 just don’t know, hmmm, let me
think... '

Vote YES on J.

Mart Gonzalez

The true sourcs of funds used for the printing fee of this argument
Is Matt Gonzalez .

Proposition J bans the quid pro quo of awarding city contracts
for campaign contributions. It stops city officials from taking
money and jobs from those they award contracts to.

Vote Yes on Proposition J!

San Francisco Tomorrow

The true source of funds used for the printing fee of this argument
Is 8an Francisco Tomorrow,

The three largest contributors to the true source reciplent com-
mittee are 1. Jane Morrison 2. Zoanne Nordstrom 3. Jennifer
Clary, .

VOTE YES ON PROPOSITION J!

There are at least lwo reasons for voters and-taxpayers to sup- |

port Proposition J strongly: First, it’s a sincere initiative by real
voters, not elected officials, 10 control the disturbing syndrome
of money and other gifls dictating Board of Supervisors and var-

. ious commissions® actions. Secondly, it's plain good government -

policy to prohibit decision-makers from voting on matters where
proponents or opponents have given cumpaign contributions or
gifts or anything of value,

“Proposition J stops that kind of purchased influence from
dominating City Hall decisions that affect our lives and well-
being, This measure was painstakingly qualified for the ballot by
people like our neighbors and yours, Don't let them down, Send
malodorous City Hall a strong message — San anclsco is not
for sale, Vote YES ON PROPOSITION J.

Good Government Alliance
The frue source of funds used for the prlntlng foe of this argument
Is Good Government Alllance.

The largest contributor 1o the true source reciplent commlitee I
1. Kopps Good Government Alliance,

The San Francisco Republican Party supports reasonuble and
workable reforms of the political system,

That is why we are supporting Proposition J. Prop.J will help
eliminate undue influence, whether in fact or in appearance, by
entities or individuuls doing or seeking business with the City,

Vote Yes on Proposition J.

San Francisco Republican Party
Donald A. Casper, Chairman

Mike Garza, Candidate Howard Epstein, Candidate
12th Congressional District: 12th Assembly District
Terence Faulkner, Candidate  Harold Hoogasian, Candidate
3rd Senate District District VII Supervisor

Julie Bell _ Albert Chang

Lee S, Dolson, Ph.D. Joel Horustein

Gail E. Neira Denis Norrington

Grace Norton-Fitzparrick Rita O'Hara

Les Payne Dana Walsh

The true source of funds used for the printing fee of this argument
Is the above signers and the San Francisco Republican Party.

Arguments printed on this page are the opinlon of the authors and have not been checked for accuracy by any officlal agency.
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Introduction Form

By a Member of the Board of Supervisors or the Mayor

Time stamp
I hereby submit the following item for introduction (select only one): : or meeting date

] 1. For refc_arence to Committee. (An Ordinance, Resolution, Motion, or Charter Amendment)

- [  2.Request for next printed ageﬁda Without Refereﬁce to Committee.-
[0 3. Request for hearing on a subject matter at Committee.
[0 4. Request for letter beginning "Supervisor
[0 5. City Attorney request. ' e
X 6. Call File Nog from Committe. | %
E] 7. Budget Analyst request (attach written motion). 1 :
[0 8. Substitute Legislation File No. {|
[0 9. Reactivate File No. 1
[0 10. Question(s) submitted for Mayoral Appearance Before the BOS on
Please check the appropriate boxes. The proposed legislation should be forwarded to the following: |
[l Small Business Commission [] Youth Commission - [ Ethics Commission
. [l Planning Commission | Bﬁilding Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form.
Sponsor(s):
Breed
Subject:

Hearing - Civil Grand Jury Report - Ethics in the City: Promise, Practice or Pretense

The text is listed below or attached:

TV e eloem e T el T12 LA ANTAA AN A M T M. AT 4 AP I T o VL . 2 . -~ . —~ ..
110aiiig Uil WIS ISUOHUY PuuLidiucU LU 10=4V e LIV Ulaud JUuly 1SPUlL, cuuut@nuucs 1 we CIly: rromuuse, £raciice

or Pretense."

W in’a [ —a VNP
AR AR o AT

X ,

Signature of Sponsoring Supervisor: F
For Clerk's Use Only:
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Introduction Form

By a Member of the Board of Supervisors or the Mayor

Time stamp
I hereby submit the following item for introduction (select only one): or meeting date

O 1. For reference to Committee:

An ordinance, resolution, motion, or charter amendment.

O

2. Request for next printed agenda without reference to Committee.

X

3. Request for hearing on a subject matter at Committee:{Government Audit and Oversight Committee

4. Request for letter Beginning "Supervisor inquires"

5. City Attorney request.

6. Call File No. B from Committee.

7. Budget Analyst request (attach written motion).

8. Substitute Legislation File No.

OO0 000 0

9. Request for Closed Session (attach written motion).

]

10. Board to Sit as A Committee of the Whole.

NS Questlon(s) submitted for Mayoral Appearance before the BOS on

Please check the appropriate boxes. The proposed legislation should be forwarded to the followmg
'] Small Business Commission [0 Youth Commission ] Ethics Commission

[] Planning Commission ] Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use a different form.

Sponsoi(s):

Clerk of the Board

Subject:

Hearing - Civil Grand Jury Report - Ethics in the City: Promise, Practice or Pretense

The text is listed below or attached:

Hearing on the recently pubhshed 2013-2014 Civil Grand Jury report entitled "Ethics in the City: Promise, Practlce
or Pretense."

Signature of Spbnsoring Supervisor:

For Clerk's Use Only:
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