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FILE NO. 141256 RESOLUTIO!\ .J. 

1 [Customer Generation Agreement - Pacific Gas and Electric Company - Solar Power Project -
Pier One] 

2 

3 Resolution authorizing the General Manager of the San Francisco Public Utilities 

4 Commission to enter into a Customer Generation Agreement with Pacific Gas and 

5 Electric Company for a Solar Power Project at Pier One, to continue indefinitely, unless 

6 terminated. 

7 

8 WHEREAS, In 1998, the Port of San Francisco leased Pier One, a site which consists 

9 of a 153,000 foot maritime related office complex, to AMB Pier One LLC for a term of 50 

10 years; and 

11 WHEREAS, In 2011, AMB Property Corp., the ultimate parent of AMS Pier One LLC, 

12 merged with Prologis Inc. and retained the Prologis name; and 

13 WHEREAS, In 2012, Prologis notified the Port it would be installing an Energy 

14 Efficiency and Solar Array Project (Project) on the site in order to reduce energy costs and 

15 consumption; and allow Prologis to participate in the City's Property Assessment Clean 

16 Energy Program; and 

17 WHEREAS, Prologis has installed a 185KW rooftop solar array with associated re-

18 roofing on approximately half of the building roof; and 

19 WHEREAS, The project has already begun producing electricity; and 

20 WHEREAS, The San Francisco Public Utilities Commission (SFPUC) must enter into a 

21 Customer Generation Agreement- Third Party Generator on Premises Non-Exporting 

22 (Agreement) with PG&E in order to interconnect the Project to the electrical grid; and 

23 WHEREAS, The term of the Agreement is of an indefinite duration in order to ensure 

24 that the Project can remain interconnected to PG&E's electrical system for its useful life, 

25 which is expected to exceed ten (10) years; and 
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1 WHEREAS, The Agreement is subject to termination by the City for any reason upon 

2 sixty (60) days notice; and 

3 WHEREAS, Prologis has agreed to reimburse the SFPUC for any charges incurred as 

4 a result of the Project; and 

5 WHEREAS, The Agreement is on file with the Clerk of the Board of Supervisors in File 

6 No. 141256, which is hereby declared to be a part of this motion as if set forth fully herein; / 

7. now, therefore, be it 

8 RESOLVED, That the Board of Supervisors authorizes the General Manager of the 

9 SFPUC to enter into the Agreement with Pacific Gas and Electric Company for 

1 O interconnection of the Project at Pier One, pursuant to San Francisco Charter, Section 

11 9.118(b); and, be it 

12 FURTHER RESOLVED, That within thirty (30) days of the agreement being fully 

13 executed by all parties, the General Manager of the SFPUC shall provide the final agreement 

14 to the Clerk of the Board for inclusion into the official file. 

15 

16 

17 

18 

19 

20 

21 I 

22 

23 

24 

25 
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San Francisco 
Water Sewer 
Services of the San Francisco Public Utilities Commission 

525 Golden Gate Avenue, 13th Floor 
San Francisco, CA 94102 

T 415.554.3155 

F 415.554.3161 

TTY 415.554.3488 

TO: Angela Calvillo, Clerk of the Board 

FROM: Erin Hagan, Policy and Government Affairs Manager 

DATE: December 8, 2014 

SUBJECT: Customer Generation Agreement - Pacific Gas and Electric 
Company - Solar Power Project - Pier One 

Attached please find an original and one copy of a proposed resolution 
authorizing the General Manager of the San Francisco Public Utilities 
Commission to enter into a Customer Generation Agreement with Pacific Gas 
and Electric Company for a Solar Power Project at Pier One, to continue 
indefinitely, unless terminated. 

The following is a list of accompanying documents (2 sets): 
1. Board of Supervisors Resolution 
2. Site Lease at Pier 1 
3. Customer-Generator Acknowledgement 
4. Customer Generation Agreement 

Please contact Erin Hagan at 554-0706 if you need any additional information 
on these items. 

-.-.. -' 
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---.. _.·. 

Edwin M. Lee 
Mayor 

Ann Moller Caen 
President 

Francesca Vietor 
Vice President 

Vince Courtney 
Commissioner 

Anson Moran 
Commissioner 

Harlan L Kelly, Jr. 
General Manager 



m Pacific Gas and Electric Company 
San Francisco, California . 
u 39 

Revised 
Cancelling Original 

Electric Sample Form No. 79-992 
Customer Generation Agreement 

Cal. P.U.C. Sheet No. 
.Cal. P.U.C. Sheet No. 

32041-E* 
18919-E . · 

(Third Party Generator on Premises Non-Exporting) 
T 
T 

Advice Letter No: 4110-E 
Decision No. 12-09-018 

1C9 

Please Refer to Attached 
Sample Form 

Issued by 
Brian K. Cherry 
Vice President 

Regulatory Relations 

Date Filed 
Effective 
Resolution No. 

September 20, 2012 
September 20, 2012 



Pacific Gas and 
Electric Company'" 

PG&E Log No. 308122755 
Account# 4735612089 

Order# ______ _ 

WE DELIVER ENERGY:' CUSTOMER GENERATION AGREEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING) 

This Customer Generation Agreement (3"1 Party Generator on Premises, Non-Exporting) (Agreement) 
is entered into by and between City & County Of San Francisco · a 

------------------(Customer), and Pacific Gas and Electric 
Company (PG&E), a California Corporation. Customer and PG&E are sometimes also referred to in 
this Agreement jointly as "Parties" or individually as "Party." In consideration of the mutual promises 
and obligations stated in this Agreement and its attachments, the Parties agree as follows: 

1. SCOPE, PURPOSE, AND RELATED AGREEMENTS 

This Agreement, in conjunction with the Generating Facility Interconnection Agreement (3"1 
Party Non-Exporting (Form 79-988), identified in Section 2.2 and attached as Appendix A, 
allows the Producer (as identified in Section 2.2) to utilize Customer's electrical facilities to 
interconnect and operate the Generating Facility in parallel with PG&E's Distribution System. 
The purpose of the Generating Facility is to serve the Customer's electrical loads at the 
location identified in Section 2.1. 

2. SUMMARY AND DESCRIPTION OF THE PARTIES AND LOCATION OF GENERATING 
FACILITY 

2.1 The name and address used by PG&E to locate the Customer or electric service 
account where the Generating Facility interconnects with PG&E's Distribution System 
is: 

City & County Of San Francisco 

Pier 1 

San Francisco CA 94111 

2.2 The Generating Facility shall be Interconnected with PG&E's Distribution System 
pursuant to the Generating Facility Interconnection Agreement (3"1 Party Non­
Exporting) between PG&E and City & County Of San Francisco 

its successors or assigns (Producer) dated------------­
(Producer Agreement). 
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PACIFIC GAS AND ELECTRIC COMPANY 

CUSTOMER GENERATION AGREEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING) 

2.3 Producer's contact information: 

Prologis LP 

3353 Gateway Blvd 

Fremont, CA 94538 

3. CUSTOMER ACKNOWLEDGEMENTS AND OBLIGATIONS 

3.1 Customer acknowledges that it has authorized the Generating Facility to be installed 
·and operated by Producer in accordance with PG&E's Electric Rule 21 on or adjacent 
, to Customer's premises. Such Generating Facility shall be used to serve all or a 
portion of Customer's electrical loads associated with the electric service provided by 
PG&E at the location identified in Section 2.1, above, and any other purpose 
permitted under the Producer Agreement. Customer shall be solely responsible for 
the terms of any agreement between it and Producer. 

3.2 Customer shall be solely responsible for any charges incurred under PG&E's electric 
service tariffs for the services provided to Customer by PG&E. Customer 
acknowledges that it is the sole end-use consumer of such tariffed services. This 
Agreement does not constitute an agreement by PG&E to provide any tariffed service 
to Producer. · 

3.3 Customer acknowledges the Generating Facility shall be operated in compliance with 
all PG&E tariffs, including but not limited to PG&E's Electric Rule 21, and any other 
regulations and laws governing the interconnection of the Generating Facility. 
Customer further acknowledges that it has been made aware of the charges and 
conditions related to the operation of the Generating Facility including, but not limited 
to Standby Tariff, Preliminary Statement "BB" Non-Bypassable Charges Tariff, and 
Electric Rule 2, and that the performance or lack of performance of the Generating 
Facility may affect the rates and charges billed by PG&E for the electric power 
delivered to Customer. Copies of such tariffs are available at www.PGE.com or by 
request to PG&E. 

3.4 Any amounts to be paid, or refunded to, PG&E for the services received by Customer 
as a result of the Producer failing to operate the Generating Facility in accordance 
with the terms of the representations and warranties made under the Producer 
Agreement shall be paid to PG&E in accordance with PG&E's electric tariffs. 

3.5 Customer shall make the Generating Facility reasonably accessible to PG&E's 
personnel, contractors or agents to perform PG&E's duties under Electric Rule 21. 
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PACIFIC GAS AND ELECTRIC COMPANY 

CUSTOMER GENERATION AG.REEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING) 

4. TERMS AND TERMINATION 

4.1 This Agreement shall become effective as of the last date entered in Section 13 
below. The Agreement shall continue in full force and effect until the earliest date that 
one of the following events occurs: 

(a) The Parties agree in writing to terminate the Agreement. 

(b) Unless otherwise agreed in writing by the Parties, at 12:01 AM. on the day 
following the date the Customer's electric service account through which the 
Generating Facility is interconnected to PG&E's Distribution System is closed 
or terminated. 

(c) Unless otherwise agreed in writing by the Parties, at 12:01 AM. on the 31"1 

day following the date the Producer Agreement is terminated, unless the 
responsibility for such Producer Agreement is assigned to or replaced by a 
subsequent Producer. The Parties shall cooperate in obtaining an 
assignment or replacement agreement. 

(d) At 12:01 AM. on the 61"1 day after Customer or PG&E provides written Notice 
pursuant to Section 6 below to the other Party of the Customer or PG&E's 
intent to terminate this Agreement. 

4.2 Customer may elect to terminate this Agreement pursuant to the terms of 
Section 4.1 ( d) for any reason. PG&E may elect to terminate this Agreement pursuant 
to the terms of Section 4.1 ( d) for one or more of the following reasons: 

(a) A change in PG&E's applicable tariffs, as approved or directed by the 
Commission, or a change in any local, state or federal law, statute or 
regulation, either of which materially alters or otherwise affects PG&E's ability 
or obligation to perform PG&E's duties under this Agreement; or, 

(b) Unless otherwise agreed in writing by the Parties, Customer fails to take all 
corrective actions specified in PG&E's Notice provided in accordance with 
Section 6 that Customer is out of compliance with the terms of this 
Agreement within the time frame set forth in such Notice. 

5. LIMITATION OF LIABILITY 

5.1 Each Party's liability to the other Party for any loss, cost, claim, injury, liability, or 
expense, including reasonable attorney's fees, relating to or arising from any act or 
omission in its performance of this Agreement shall be limited to the amount of direct 

. ' 
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PACIFIC GAS AND ELECTRIC COMPANY 

CUSTOMER GENERATION AGREEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING) 

damage actually incurred. In no event shall either Party be liable to the other Party for 
any indirect, special, consequential, or punitive damages of any kind whatsoever. 

5.2 PG&E shall not be liable to Customer in any manner, whether in tort or contract or 
under any other theory, for loss or damages of any kind sustained by Customer 
resulting from termination of the Producer Agreement between Producer and PG&E, 
provided such termination is consistent with the terms of the Producer Agreement. 

6. NOTICES 

6.1 Any written notice, demand, or request required or authorized in connection with this 
Agreement ("Notice") shall be deemed properly given if delivered in person or sent by 
first class mail, postage prepaid, to the person specified below: 

lfto PG&E: Pacific Gas and Electric Company 
Attention: Generation Interconnection Services- Contract 
Management 
245 Market Street 
Mail Code N7L 
San Francisco, California 94105-1702 

If to Customer: .City & County Of San Francisco 
Attention: 
Address: 3353 Gateway Blvd 
City: Fremont, CA 94538 
Phone: ( 650 ) _6_18_-1_9_2_0 ___ _ 

·FAX: (_) _____ _ 

6.2 A Party may change its address for Notices at any time by providing the other Party 
Notice of the change in accordance with Section 6. 1. 

6.3 The Parties may also designate operating representatives to conduct the daily 
communications, which may be necessary or convenient for the administration of this 
Agreement. Such designations, including names, addresses, and phone numbers 
may be communicated or revised by one Party's Notice to the other. 

7. RELEASE OF DATA 

Customer authorizes PG&E to release to the California Energy Commission (CEC) and/or the 
California Public Utilities Commission (Commission) information regarding the Generating 
Facility, including Customer's name and location, and the size, location and operational 
characteristics of the Generating Facility, as may be requested from time to time pursuant to 
the CEC's or Commission's rules and regulations. 
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PACIFIC GAS AND ELECTRIC COMPANY 

8. ASSIGNMENT 

CUSTOMER GENERATION AGREEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING) 

Customer shall not voluntarily assign its rights nor delegate its duties under this Agreement 
without PG&E's written consent. Any assignment or delegation Customer makes without 
PG&E's written consent shall not be valid. PG&E shall not unreasonably withhold its consent 
to Customer's assignment of this Agreement. 

9. NON-WAIVER 

None of the provisions of this Agreement shall be considered waived by a Party unless such 
waiver is given in writing. The failure of a Party to insist in any one or more instances upon 
strict performance of any of the provisions of this Agreement or to take advantage of any of its 
rights hereunder shall not be construed as a waiver of any such provisions or the 
relinquishment of any such rights for the future, but the same shall continue and remain in full 
force and effect. 

10. GOVERNING LAW, JURISDICTION OF COMMISSION, INCLUSION OF PG&E's TARIFFS, 
DEFINED TERMS 

10.1 This Agreement shall be interpreted, governed, and construed under the laws of the 
State of California as if executed and to be performed wholly within the State of 
California without giving effect to choice of law provisions that might apply to the law 
of a different jurisdiction. 

10.2 This Agreement shall, at all times, be subject to such changes or modifications by the 
Commission as it may from time to time direct in the exercise of its jurisdiction. 

10.3 The interconnection and services provided under this Agreement shall at all times be 
subject to the terms and conditions set forth in the tariffs applicable to the electric 
service provided by PG&E. Copies of such tariffs are available at www.PGE.com or 
by request to PG&E and are incorporated into this Agreement by this reference. 

10.4 Notwithstanding any other provisions of this Agreement, PG&E shall have the right to 
unilaterally file with the Commission, pursuant to the Commission's rules and 
regulations, an application for change in tariffs, rates, charges, classification, service, 
or any agreement relating thereto. 

10.5 When initially capitalized, whether in the singular or in the plural, the terms used 
herein shall have the meanings assigned to them either in this Agreement or in 
PG&E's Rule 1 or Electric Rule 21 Section C. If any term is defined in both Rule 1 
and Electric Rule 21, the definition in Electric Rule 21 shall prevail. 
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PACIFIC GAS AND ELECTRIC COMPANY 

CUSTOMER GENERATION AGREEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING) 

11. AMENDMENTS AND MODIFICATION 

This Agreement can only be amended or modified by a written agreement signed by both 
Parties. PG&E shall determine in its sole discretion whether prior commission approval is 
required for such amendments or modifications. 

12. ENTIRE AGREEMENT 

This Agreement, and the Producer Agreement, including any incorporated tariffs, contain the 
entire agreement and understanding between the Parties, their agents, and employees as to 
the subject matter of this Agreement. Each party also represents that in entering into this 
Agreement, it has not relied on any promise, inducement, representation, warranty, 
agreement or other statement not set forth in this Agreement, the Producer Agreement, or in 
the incorporated tariffs. 

13. SIGNATURES 

IN WITNESS WHEREOF, the Parties hereto have caused two originals of this Agreement to 
be executed by their duly authorized representatives. This Agreement is effective as of the 
last date set forth below. 

By: 

Name: 

Title: 

Date: 
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PACIFIC GAS AND ELECTRIC COMPANY 

CUSTOMER GENERATION AGREEMENT 
(3rd PARTY GENERATOR ON PREMISES, 

NON-EXPORTING). 

APPENDIX A 

Generating Facility Interconnection Agreement 

(3'd Party Non-Exporting) 

BETWEEN 

PRODUCER AND PACIFIC GAS AND ELECTRIC COMPANY 
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San Francisco 
Water Power Sewer· CUSTOMER SUF·GENEfi.AilON PILOT PROGRAM 

ACKNOWLEDGEMENT 

Custome·r Self-Generation Piiot Program 
Customer-Generator A-cknowledgerru'i!nt 

1.a. f ndh1ld11al Re!identtrJ,I CustomttB: I _N/A~ ("Customer-geriettrtor"} am a retail electricity itustorner of 
the San Francisco Public Utilities Commission ( ... SfPUC'') arnd the owner and opll!r.!)tor of a renewable energy 
facil1ty ("Faclli~"} lo('.ated at _N/A_("Property"}. I ai;krH'::lwledge and agree that l tu1derst<lind the terms and 
conditions of the Cui>tomer Self-Generation Pilot Pmgram and am eligible: to tale s,eNk~ from the SFPUC 
under the Program a.nd agree to be bound by the te:rm$ a11d ecnidltlcms of the Customer Self-Gener<1tion Pilot 
Program -or any s1.n::i:es;or sthed\lle or ta r~ff adopted by the Sf PUC for the$e purposes. 

Or: 

lb. other Cwstomersr I Sa:::> TT SW e. 't'i~ON [a:uthofiied personnel's mune] a:m 
thecl'.:::ic\I e '-.OP'Yl EN~ ~t\ f?,.~e.tt. . \rp [authanzed per!ionrteVHltleJ, cf 
_:ela_Qk.Q a; \,,~ Li? [name of Sf PtJC tl.lstornl'.!'r] {"Customer-generator"} 
and am duly authorized to execi>te this At:knowledgeme lit M lt:r. be half. Customer-senc;?rator r.!i a rt!t:alf 
electricity C-'Ustomer' o.f the San It rands.co Public Utilities Commlss.ion ("Sf PUC") and the owner and operator of 
a re<n~able facility l .. Facllfty") located at _ c r ,,.,- . . 
. . ,_. \ 6 'Q; 1.L l gY) \?ArtcA'C&no . . ~ J: '--A . _ tf3C1 lity addreSo~) 
{"'Prnperty1'). Customer:-generator acknowledges ;;inJ i:lgtee$ thlllt that It understa111d5 the terrn!i and 
condltlo·n.s ofthe Customer Self-Generation PUatPtogram and is eligible to take :Service from the Sf PUC under 
the Program and agrees. to he bound by the term:> and com;lltions of the Customer Self-Generation Pilot 
Program or any successor sd1edule or tariff adoptl;'!'.d by the SF PUC for these purpg:ses.. 

2. f am the owner/lessee/tef'l<il'lt of the Ptoperty and have .obtained, or wil!I Qbtarn, at my own expense, all 
lfr::en.ses,r perm1ts, ri~hts-, authorizations. .• and approva.1s neCe$sary to it1staJl1 Interconnect, ()Wo, and opetii\te the­
Faclllty .at the Property. Specifically, I repre-.sent that I have recelved or am in the pr()i:::ess of obtaining all 
necess;pry P'ermits aind approvals f<om PG&E and/or the Sf PUC, as the r:as~ may be, for the intertonnecticm 
ailld energization of the Facility. 

3. The deslgn cap.adty of the Fadlity (CEC~AC) 1$185 kW and the total expected Mnl,ial generation is 303,000 
kWh. 1 repre-.$.ent that the Fadlity 15. s.lzed to ~et fJ'<lrt or a.II the a!'lnual eli:ctridty usage (kWh) of designated 
benefittlng accounts, and not fur surplus ~e1ieratli::1n. 

4. Customer-generator ac~nQwledges and agre~$. th.at if It reasonably am1c:1pate$ ativ $ignlficant permanent 
ch<mge l!t'! th~ output of tho Facility o~ the electri"'ity demand at tl~e Property ortl'le individual b<!l'l·efittint 
acco1Jnts, ~t wiH 111otify the SFPUC within a.o daySc ofthe significant c;hange. 

S. Customer~generator ac.kriowled!ge!i and agr~:s that 1t Is sotely responsible for lnstalling, lnterconnect~n'1i:~ 
owning, ope-ratJ.ng, Md malntalnlng the Facility. C11Stomer-gen.erator also acknowledges and asrees that it is. 
sorely responsible for all costs end liabl!lti~~ a~$OCiated with lnstafl'lng, interc:¢onect1ng. ov.•ning, oprl'raUng1 and 
maintaining the f~i::ility, ini:luding but not limited tu, all oosts ii!rttf liabilities arising from iny Third Party 
Customer Gf! ne ration Agreement between CCS.f and PG&E related to the interconne~tiol'I of tU:Stornet· 



San Francisco 
Water Power Sewer CUSTOMER SELF-GENERATION PILOT PROGRAM 

ACKNOWLEDGEMENT 

g~nerator's Facility. Cus.tomer·generator shall indemnify~ proted, defe.nd and ht>ld har.mle.$s th~ SF PUC, thlll' 
City and Coonty of San Frei ncisco ond ;t:$ official$, e mployees.1 <Htd agents. from and agains.t any and all losses1 
c~ts; liabl1itltes and damages arkslng from, In connection with or caused directly or indirectly by any act or 
omission of the Custll)mer-gener.itor or tu -employs-es, s,ubc:ontra,ct-0rs. or agents in relation to tile F3 i;;rlity. 

6. l declare under penalty of perjury that all of the i:nformatl(>n provided on this Ack.nowledeement form <ind 
al'.I other required information submitted to the SFPLIC related to service i.iflder the Customer Setf·Gen-en1tlon 
Pilot Pro or any sur:r:ei>sot sched\iJe or tariff adopted b~ the S.FPUC is true and torrect. 

Please s1,tbmit tM.s form compl~ted w6th the foltowing additk1nal dot:l.llfle!'\ls: 

A. Copy ot the e:.:ecuted !nterco·nn ecllon Agreement with PG&E or Sf PUC, a$ approprlatl!!'. 
8. If appli>cable, r:opy of pennit ls:Sued for the Faeilil)' tiy the Department of Building rns.p~ctio11 or other 

applicable code enfom~mcot agency . 
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') 

CITY AND COUNTY OF SAN FRANCISCO 
WILLIE LEWIS BROWN, JR., MAYOR 

LEASE 

between the 

CITY AND COUNTY OF SAN FRANCISCO, 
THROUGH THE SAN FRANCISCO PORT COMMISSION 

Port 

and 

AMB PROPERTY, L.P., a Delaware limited partnership 

Tenant 

for real property and improvements located at Pier 1 

Dated as of August 2, 1999 

Douglas F. Wong 
Executive Director 

SAN FRANCISCO PORT COMMISSION 

D~n[se McCarthy, President 
Kimberly Brandon, Vice President 
Michael Hardeman, Commissioner 
Brian McWilliams, Commissioner 

Pius Lee, Commissioner 

.. ' 
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LEASE 

THIS LEASE (this ltLease"), dated for reference purposes as of August 2, 1999, js by 
and between the CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation (the 
"City"), o.perating by and through the SAN FRANCISCO PORT COMMISSION ("Port"), 
and AMB PROPERTY, LP., a Delaware limited partnership (11Tenant11

).' 

THIS LEASE IS MADE WITH REFERENCE TO THE FOLLOWING FACTS AND 
CIRCUMSTANCES: 

... 
A. On June 24, 1997, the Port Commission approved the Waterfront Land Use 

Plan, including the Design and Access element. The Waterfront Land Use Plan was the 
culmination of an intensive seven year planning process for the San Francisco waterfront 
pursuant to Proposition H; adopted by the voters in November 1990. In the fall ofJ 997, the .. 
Planning Commission and the Board of Supervisors unanimously adopted amendments to the 
City's General Plan and Planning Code incorporating the Waterfront Plan policies and 
programs. 

B, One of the first areas of Port land slated for development under the Waterfront 
Land Use Plan and implementing legislation is the Ferry Building Harbor Area, bounded by 
Pier 1 in the north, the Agricultural Building to the south, the Bay to the east, and a portion of 
the mid-Embarcadero roadway to the west. In addition to Pier l, this area includes the Ferry 
Building, Ferry Building Plaza and ferry terminals. 

C. The Mid-Embarcadero project, which will create a world class public plaza on 
the land side of the Ferry Building and allow completion of the new waterfront transit system, 
is presently under construction, and is anticipated to be completed in 2000. In addition, the 
Port Commission has ?-pproved ap.d funded the Downtown Ferry f'erminal Project, that adds 
two ferry berths, provides seismically-secure access to these two and four other berths, and 
create~ full perimeter public access around the Ferry Building, generating a total of 36,000 
new square feet of public access space. Phase II, as planned, will add another four ferry berths 
and expand public access by another 34,000 square feet., The Port plans to implement this 
phase as demand warrants. 

D. The Ferry Building is the centerpiece of the Port's overall program of 
improvements for this area of the harbor. The Port's objectives for the Ferry Building are for a 
major rehabilitation of this historic landmark to a standard commensurate with the substantial 
public investment in the transportation facilities and public open space surrounding the 
building. Public-oriented uses on the ground floor will include a mix of public: retail, and 
commercial uses appropriate to a public gathering place to attract people to use the downtmvn 
ferry tenninal and enjoy waterfront recreational opportunities. The Port Commission is· 
negotiating with Wilson Cornerstone to yield a newly renovated Ferry Building, improved to 
federal historic preservation tax credit standards, to anchor San Francisco's waterfront, which 
renovation is anticipated to commence in 2001. 
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E. The Port's plan for improvements to the Ferry Building Harbor Area 
also includes an historic rehabilitation of the adjacent Pier 1 bulkhead and shed. The 
foremost objectives for the Pier 1 project are to achiev~ renovation of Pier 1 to 
preserve the historic integrity and aesthetic character of the Ferry Building Harbor 
Area, to implement the Port's public access plan for the Ferry Building Harbor Area, 
and to facilitate renovation of the Ferry Building and establish a highly visible public 
presence for the Port in the Ferry Building Harbor Area by accommodating Port's 
administrative offices . 

F. By a Request for Interest and Qualifications ("RFI&Q"); dated January 
21, 1998, the Port solicited submittal of interest and qualifications from qualified 
parties to develop and master lease Pier 1 as a maritime-related office complex. The 
Port Commission chose AMB Property, L.P. based on its commitment to occupy the 
building as a project manager and co-tenant and.on its financial capacity, development. 
concept, responsiveness to public access and public trust objectives, and shorter lease 
tenn (50 years), and the opportunity for the Port to participate in the economic benefits 
of the Project. AMB's office requirements were also uniquely adaptal;>le to the 
architectural limitations that historic preservation imposes on this Project. 

G. Based on the foregoing, the Project furthers the Burton Act and public trust 
purposes of preserving an historic marine resource, supporting maritime commerce in the 
form of high quality maritime office space for the Port and other maritime users, and 
promoting public access to the Bay and shoreline. 

· H. The Port and Tenant have entered into a Development Agreement, 
dated as of March 9, 1999 ("DA"), governing the conditions to delivery of the 
Premises to Tenant for development of the Initifll Improvements, and the rights and 
obligations of the Parties to develop the Initial Improvements. 

I. All conditions to delivery of the Premises pursuant to the DA have been 
satisfied or waived, and the Parties now desire to enter into this Lease, upon all of the 
terms and conditions hereof. 

ACCORDINGLY, for good and valuable consideration, the receipt and adequacy of which are 
hereby acknowledged, the Parties agree as follows: 

SECTION 1. PREMISES; TERM 

1.1 Premises. 

(a) Lease of Premises;_Description. For the Rent and subjectto the 
terms and conditions of this Lease, Port hereby leases to Tenant, and Tenant hereby leases 
fror:n Port, the real property in the City and County of San Francis·co, California, located at 
Pier 1, as more particularly d~scribed in Exhibit A attached hereto (the "Property"), including 
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all existing buildings, structures and substructures affixed thereto, together with all rights, 
privileges and licenses appurtenant to the Property and owned by Port, and the Improvements 
hereafter constructed on the Property (subject to Section 9.2). The Property is comprised of 
approximately 127,692 square feet of pier, shed, bulkhead, water and land surface area, and is 
shown generally on the Site Plan attached hereto as Exhibit B. The Property and all other 
Improvements now and hereafter lo'cated on the Property are referred to in this Lease as the 
"Premises:". The Parties reserve the right, upon mutual agreement of the Port's Executive 
Director and Tenant, to enter into one or more memoranda of technical corrections hereto to 
~eflect any non-material changes in the legal description and square footages of the Property 
occurring during or after the development of the Project, and upon full execution thereof, 
such memoranda shall be deemed to become a part of this Lease. 

(b) Permitted Title Exceptions. The interests granted by Port to 
Tenant pursuant to Subsections 1.1 (a) are subject to (i) the matters reflected in Exhibit C (the 
"Permitted Title Exceptions"), and (ii) such other matters as Tenant shall cause or suffer to 
arise subject to the terms and conditions of this Lease. 

(c) , Subsurface Mineral Rights. Under the terms and conditions of 
Section 2 of the Burton Act, the State.of California ( 11State 11

) has reserved all subsurface 
mineral deposits, including oil and gas deposits, on or underlying the Property. In accordance 
with the provisions of Sections 2 and 3.5(c) of the Burton Act, Tenant and Port hereby 
acknowledge that the State has reserved the right to explore, drill for and extract such 
subsurface minerals, including oil and gas deposits, solely from a single point of entry outside 
of the Property, and specifically located in Zone 3, California Grid System, at a point where X 
equals 1,453,500 and Y equals 477,500, extending 1,000 feet west, thence 1,000 feet south, 
thence 1,000 feet east, thence 1,000 feet north, ending at said point of beginning; provided 
that such right shall not be exercised so as to disturb or othel'Wise interfere with the leasehold 
estate, including the ability' of the Property to support the Improvements. Port shall have no 
l.iability under this Lease arising out of any exercise by the State of such mineral rights (unless 
the State has succeeded to Port's interest under this Lease, in which case such successor' 
owner may have such liability). 

(d) "AS~IS WITH ALL FAULTS". TENANT AGREES THAT 
THE PREMISES ARE BEING LEASED BY PORT, AND ARE HEREBY ACCEPTED BY 
TENANT, IN THEIR EXISTING STATE AND CONDITION, "AS IS, WITH ALL 

. fAULTS". TENANTACKNOWLEDGESANDAGREESTHATNEITHERPORTNOR 
ANY OF THE OTHER INDEMNIFIED PARTIES, NOR ANY AGENT OF ANY OF 
THEM, HAS MADE, AND THERE IS HEREBY DISCLAIMED, ANY 
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, OF ANY KIND, WITH 
RESPECT TO THE CONDITION OF THE PREMISES, THE SUITABILITY OR FITNESS 
OF THE PREMISES OR ANY APPURTENANCES THERETO FOR THE 
DEVELOPMENT, USE OR OPERATION OF THE PROJECT, THE COMPLIANCE OF 
THE PREMISES OR THE PROJECT WITH ANY LAWS, ANY MA TIER AFFECTING 
THE USE, VALUE, OCCUPANCY OR ENJOYMENT OF THE PREMISES, OR, EXCEPT 
AS MAY BE SPECIFICALLY PROVIDED IN THIS LEASE OR THE DA, WITH 
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RESPECT TO ANY OTHER MATIER PERTAINING TO THE PREMISES OR THE 
PROJECT OR ANY APPURTENANCES TO THE PREMISES. 

As part of its agreement to accept the Property in its "As Is With All Faults" condition, 
effective upon Delivery of the Property, the Tenant, on behalf of itself and its successors and 
assigns, shall be deemed to waive any.right to recover from, and forever release, acquit and 
discharge, the Port, the City, and their Agents of and from any and all Losses, whether direct 
or indirect, known or unknown, foreseen or unforeseen, that the Tenant may now have or that 
may arise an account of or in apy way be connected with .(i) the physical, geotechnical or 
environmental condition of the Property, including, without limitation; any Hazardous 
Materials in, on, under, above or about the Property (including, .but not limited to, soils and 
groundwater conditions), and (ii) any Laws applicable thereto, including without limitation; 
Hazardous Materials Laws. 

In connection with the foregoing release, the Tenant acknowledges that it is familiar 
with Section 1542 of the California Civil Code, which provides as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 
CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS FAVOR 
AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN TO 
HIM MUST?J? HV ATERIALL Y AFFECTED THE SETTLEMENT WITH 
THE DEBTOR. . . . . 

Tenant's Initi~ls: · 
. . . . 

The Tenant agrees that the release contemplated by this Section includes unknown 
claims. Accordingly, the Tenant hereby waives the benefits of Civil Code Section 1542, or 
under any other statute or common law principle of similar effect, in connection with the 
releases contained in this Section. Notwithstanding anything to the contrary in this Lease, the 
foregoing release shall survive any termination of this Lease. 

(e) Berthing Rights.· 

(i) Rights of Tenant. The Parties acknowledge that this Lease does not 
provide Tenant with water access or vessel berthing rights alongside the Premises. Tenant 
shall not berth or allow the berthing of vessels alongside the Premises without the Port's prior 
wi:itten consent, which consent may be given, withheld, or conditioned in Port's sole 
discretion. If Port grants its consent, Port may require that Tenant enter into a separate 
berthing agreement governing such berthing, including payment of berthing fees, in 
consideration for such berthing rights. 

(ii) Reservation of Port Rights. Port reserves the right to allow the 
berthing of vessels alongside the Premises from time to time in the event of an emergency as 
determined by Port in its absolute discretion, at such location and for such duration as is 
determined by Port. in its reasonable discretion to be necessary to accommodate such event of 
emergency. Port shall use good faith efforts and shall cooperate with Tenant to minimize 
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interference by any such emergency berthing with the operation or use of the Premises by 
Tenant or its Subtenants. Port may berth vessels alongside the Premises on a non-emergency 
basis with Tenant's prior written consent, not to be unreasonably withheld. It shall be 
reasonable for Tenant to withhold its consent if the berthing would materially interfere with 
the quiet enjoyment or views of Tenant or its Subtenants (other than Port), would materially 
interfere with dedicated publiC access on the Premises,·ar would materially increase Tenant's 
operating expenses for the Premises. 

1.2 Term. 

The Term of this Lease sliall commence on the date Port delivers 
possession of the Property to Tenant in accordance with the DA (the "Commencement Date"). 
The Term of this Lease shall expire on the date that is fifty (50) years thereafter, unless earlier 
tem1inated in accordance with the terms of this Lease. The period from the Commencement 
Date until such expiration date is referred to as the "Term." Following the delivery of 
possession of the Property to Tenant, the Parties shall execute and deliver a memorandum 
confim1ing the date on which the Commencement Date occurred, provided that failure of the 
Parties to execute such memorandum shall not delay or modify the Commencement Date or 
affect the rights or obligations of the Parties under this Lease. 

1.3 Definitions. 

All initially capitalized terms used herein are defined in Section 44 or have the 
meanings given them when first defined. 

1.4 Relationship of Lease to DA. 

This Lease describes the rights and obligations of Tenant and Port during the 
Term. This Lease shall also be subject to the provisions of the DA until the Completion of the 
Improvements by Tenant in accordance with the DA. Until Completion, the DA will govern 
the development of the Initial Improvements in the event of any inconsistency betyveen this 
Lease and the DA. From and after Completion. this Lease will govern the rights and 
obligations of the Parties with respect to the Premises. The recordation of a Certificate of 
Completion under the DA shall conclusively establish, for the purposes of this Lease, that all 
requirements of the DA relating to the construction and completion of the Improvemen~ have 
been waived or satisfied, and that the DA rs no longer applicable. If at such time, there exist 
any Deferred Items (as defined in the DA), Tenant shall be responsible under this Lease for 
completing such Deferred Items in a timely manner and in accordance with good construction 
and engineering practices. TI1e Parties acknowledge that any and all provisions contained in 
the DA which the Parties intend to have continuing application following the recordation of a 
Certificate of Completion have been inserted by the Parties into this Lease as well. 
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1.5 Relationship of Lease to Port Sublease. 

Concurrent with the Commencement Date hereof, Tenant, as sublandlord, and 
; 

Port, as Subtenant, are entering into the Port Sublease of approximately 52,475 rentable 
square feet of the Premises (the "Port Sublease Premises"). Under the Port Sublease, Tenant 
will sublease the Port Sublease Premises to Port for a term that, upon delivery of the Sublease 
Premises to Port, will be coterminous with the Term hereof. The Port Sublease contains 
provisions under which Tenant will sublease the Port Sublease Premises to Port, including 
without limitation, Port's responsibility to reimburse Tenant its pro rata share of certain 
operating expenses and Port's responsibility for certain maintenance to the Port Sublease 
Premises. · 

SECTION 2. RENT 

2.1 Tenant's Covenant to Pay Rent. 

During the Term of this Lease, Tenant shall pay Rent for the Premises to Port 
at the times and in the manner provided in this Section 2. 

2.2 Rent Definitions. 

The following terms shall be defined as set forth below. 

"Additional Rent" as defined in Section 2.10. 

"Certified Construction Costs" as defined in Section 6:23(b) of the 
DA. 

"Projected Total Rental Income" means Five Million Five Hundred 
Seventy-Nine Thousand One Hundred Twenty-Seven and no/100 Dollars ($'5,579,127.00), 
subject to adjustment as set forth in Section 2.3(c)(ii) hereof, which is the total amount of base 
rent projected to be initially generated or imputed from the occupancy of the Premises by the 
Port, Tenant (based upon Tenant's Fair Rental Value as defined in Section 2.5(b)(iv)), and any 
other Subtenants, as more particularly described in the Budget attached as Exhibit D hereto. 

"Minimum Rent" means the annual minimum rent specified in 
Section 2.3, payable by Tenant to Port. 

"Participation Rent" means the participation rent payable to Por:t by 
Tenant under Section 2.5. 

"Port Rent" means the monthly base rent and monthly amortization of 
Port tenant improvement costs over standard payable by Port to Tenant under Section 2.A_and 
Exhibit filWork Letter Agreement) of the Port Sublease, as adjusted from time to time 
pursuant to the·provisions of ~he Port Sublease. 
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"Rent" means the sum of Minimum Rent; Participation Rent and 
Additional Rent. 

"Total Construction Costs" means the amount of "Total Construction 
Costs" identified in the portion of the Budget identified as "Construction Budget" attached 
hereto as Exhibit D. 

2.3 Minimum Rent. 

(a) Minimum Rent. Commencing on the date of Completion of all 
or any portion of the Initial Improvements ("Rent Commencement Date"), and for the 
remainder of the Term, Tenant shall pay to Port, as Minimum Rent, the annual sum of One· 
Million Seven Hundred Eighty-Two Thousand Eight Hundred Fifty Nine and 00/lOU Dollars 
($1,782,859.00) subject to adjustment in accordance with Section 2.3(c). During the period 
between the Commencement Date and the Rent Commencement Date, no Minimum or 
Participation ~ent will be due. If Completion of a portion of the Initial Improvements occurs 
prior to Completion'of all of the Initial Improvements required to be constructed under the 
DA, the an1ount of Minimum Rent due and payable shall be prorated based upon the 
percentage that the Initial Improvements Completed bears to the entire Premises. In no event 
shall such proration of Minimum Rent continue for more than six (6) months after the 
Completion of ariy portion of the Initial Improvements, regardless of whether or not all of the 
Initial Improvements are Completed at such time, except to the extent that delay in the 
Completion of the Improvements occurs solely as a result of the Port's actions in its 
proprietary (but not regulatory) capaeity. rn· such event, the Minimum Rent shall continue to 
be prorated based upon the percentage that the Initial Imprqvements Completed bears to the 
entire Premises only for the period of time that Completion of the Port's Improvements are 
delayed solely as a result of the Port's actions in its proprietary (but not regulatory) capacity. 

(b) Share of Historic Tax Credits. Under the DA, Tenant is 
required to use good faith efforts to construct the Project in such a rrianner as to qualify for 
20% federal income tax credits for historic rehabilitation, pursuant to Internal Revenue Code 
§§ 38 and 47, and 16 U'.S.C.A. § 470 et sef1 and applicable regulations ("Historfo Tax 
Credits"). Tenant shall use its best efforts to diligently obtain an investor for, or otherwise 
take advantage of, such Historic Tax Credits at a value equal to or higher than that for 
comparable historic rehabilitation projects. Port and Tenant shall each be entitled to 50% of 
the total proceeds received from the entity investing in the Historic Tax Credits n.et of any 
sales commissions and other actual out~of-pocket costs incurred in obtaining the investor for . 
the Historic Tax Credits (the "Historic Tax Credit Investment Proceeds"). Tenant shall retain 
the Port's 50% share of the Historic Tax Credit Investment Proceeds and apply such 50% 
share towards reducing the Total Construction Costs of the Project, thereby increasing 
Minimum Rent as further provided in Se~tion 2.3(c)(iii) hereof. 

(c) Minimum Rent Adjustments. The Minimum Rent set forth. in 
Section 2.3(a) hereof is based upon the difference between (1) the Projected Total Rental 
Income and (2) a total return to Tenant of eleven percent (11 %) per year on and of capital 
based on the Total Construction Costs; provided, however, that Tenant's administrative costs 
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and any costs involved in obtaining debt financing other than financing for construction of 
· the Initial Improvements at customary rates for comparable construction-only loans shall be 

excluded from the Total Construction Costs and shall not be used for purposes of detenninfog 
Minimum Rent under the Lease, but shall be the sole responsibility of Tenant 
Notwithstanding Section 2.3(a) above, the Minimum Rent for the Tenn shall be adjusted as of 
the Rent Commencement Date in accordance with this Section 2.3(c). To the extent that 
Minimum Rent is adjusted in accordance with this Section 2.3(c), the Parties will execute an 
Addendum to this Lease to reflect such adjustments; however, failure to do .so shall not relieve 
Tenant of its obligation to pay such adjusted Minimum Rent. 

(i) Adjustment based upon Certified Construction Costs. 

(A} Upwards Adjustment in Minimum Rent. If the final 
Certified Construction Costs (as defined in Section 6.23(b)of the DA) are less than the Total 
Construction Cost~, then the Minimum Rent shall be adjusted upwards as of the Rent 
Commencement Date by eleven percent ( 11 %) of the difference between the Total 
Construction Costs and the Certified Construction Costs until such point, if any, as the 
Minimum Rent equals the Port Rent due for the 1st year of the Port Sublease. After such 
point, Minimum Rent shall be further. adjusted upwards by five and Yi percent ( 5.5%) of any . 
difference .between the Total Construction Costs and the Gertified Construction Costs 
remaining after the foregoing 11 % adjustment equals the Minimum Rent and the Port Rent 
due for the 1st year of the Port Sublease. 

. . . (B) Downward Adjustment in Minimum Rent: Floor. If 
the final Certified Cpnstruction Costs are more than the amount identified as Total 
Construction Costs set forth in the Budget, Minimum Rent will be adjus.ted downward as of 
the Rent Commencement Dat~ by eleven percent (11 %) of the difference between the Total 
Construction Costs and the Certified Construction Costs. In no event will Minimmn Rent be 
adjusted under this Section 2.3(c)(i)(B) to be less than a guaranteed minimum of One Million 
Three Hundred Fifty-One Thousand Nine Hundred Sixty-Two and 00/100 Dollars 
($1,351,962.00); provided, however, such guaranteed minimum will be subjectto further 
adjustment in accordance with Sections 2.3(b)(ii)-(iv) below. That guaranteed minimum 
amount is based upon a maximum guaranteed total construction cost of $41,804,485 .00, i.e. 
the Construction Costs subtotal shown on Exhibit D plus a maximum construction and design 
contingency of $4,261,350.00 (representing a 15% construction and design contingency) · 
rather than.the $0.00 contingency shown on Exhibit D. 

(C) Administrative Matters. In the event the Certified 
Construction Costs are not available on the Rent Commencement Date, then within sixty (60) 
days after Tenant submits the Statement of Certified Construction Costs to Port in accordance 
with Section 6.03(b) of the DA, Minimum Rent.will be adjusted upwards or downwards 
retroactively to the Rent Commencement Date. Actual construction costs shall be identified 
as line items in the revised Budget showing the Certifie.d Construction Costs which shall 
establish the Minimum Rent for the Term and shall replace the Total Construction Cqsts 
shown on Exhibit D. 
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(ii) Adjustment Based upon Changes in Usable Square 
Footage. The amount of Projected Total Rental Income tised to calcula~e the Minimum Rent 
set forth in Section 2.3(a) above relies upon the usable square feet of the Premises to be 
occupied by the Port, Tenant, and any Subtenants, as shown on the part of the Budget attached 
as Exhibit D under the heading of Tenant Rental Income (Triple Net). The Parties 
acknowledge that the actual amount of such usable square feetupon Completion allocated to 
each occupant may be different from the amounts shown on the Budget. If the actual usable 
square feet of any of the space occupied by Port, Tenant, other Subtenants or the Pier 1 Deli 
(all as identified in the Budget) differ from that shown on the Budget, then effective as of the 
Rent Commencement Date, the Projected Total Rental Income shown on Exhibit D shall be 
re,calculated by talcing the actual useable square feet as constructed for each space plus a 15% 
load thereon for each space and multiplying such figure for each space by the applicable rent 
per square foot shown on Exhibit D. Based on such recalculcttion, Minimum Rent shall be 
adjusted within ninety (90) days after Completion to reflect the difference between the 
Projected Total Rental Income as recalculated in accordance with this paragraph and 11 % of 
the Total Construction Costs as adjusted in accordance with Sections 2.3(c)(i)(iii) and (iv) 
hereof.t 

. (iii) Adjustment Based Upon Historic Tax Credits. The 
amount of "Total Construction Costs" set forth in the Budget used to determine Minimum 
Rent hereunder includes a contribution by the Port of it,s fifty percent (50%) share of the 
estimated twenty percent (20%) Historic Tax Credits Investment Proceeds, as described in 
Section 2.3(b). The Parties recognize that the Project will not qualify for the 20% Tax Credit 
unless and until the National Park Service ("NPS'') certifies the historic rehabilitation of the 
Project after Completion of the Improvements and that the actual amount of tax credit will not 
be.determined until such Completion. Therefore, on the Rent Commencement Date, Tenant 
shall pay to Port the Minimum Rent set forth in· section 2.3(a), subject to the adjustments of 
Sections 2.3(c)(i), (ii)and (iv). If as of or subsequent to the Rent Commencement Date the 
NPS certifies the Project for the 20% Historic Tax Credit and the Port's 50% share of il].e 
Historic Tax Credit Investment Proceeds received by Tenant for the 20% Historic Tax Credit 
from third Parties equals the amount shown in the Budget, then no subsequent adjustments to 
the Minimum Rent shall be made under this subsection (iii). If, as of or subsequent to the 
Rent Commencement Date, the NPS disapproves the Project for certification, or ifthe 
Historic Tax Credit Investment Proceeds is less than the amount of the Historic Ta.X Credit 
Investment Proceeds estimated in the Budget, then the Minimum Rent shall be adjusted 
downward by (i) 11 % of that portion of the Port's 50% share of the tax credits that the NPS 
has not certified, or (ii) 11 % of that portion of the Port's 50% share of the Historic Tax Credit 
Investment Proceeds estimated in the Budget not realized by Tenant through obtaining 
investors for such credits, as the case may be. If, as of or subsequent to the Rent 
Commencement Date, the NPS certifies the Project and Port's share of the Historic Tax Credit 
Investment Proceeds received by Tenant exceeds the amount of the Historic Tax· Credit 
Investment Proceeds estimated in the Budget, then the Minimum Rent shall be adjusted 
upwards as of the Rent Commencement Date by 11 % of the amount by which the Historic 
Tax Credit Investment Proceeds received by Tenant by a third party investor exceeds the 
Port's 50% share of the Historic Tax Credit Investment Proceeds estimated in the Budget. 
After certification and issuance of the historic tax credit, if any, there shall be no subsequent 
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adjustments in Minimum Rent if a recapture of the tax credit occurs for any reason, 
including, without limitation, a transfer of the Property or subsequent unapproved alterations 
to the Property (other than alterations undertaken directly by Port or City). Notwithstanding 
the foregoing, no adjustment in Minimum Rent shall occur if the NPS fails to certify the 
Project due to a material default in Developer's obligation to construct the Project in 
accordance with the plans approved by the NPS as more particularly described in . . 
Section 6.04Cix) o(the DA. Any adjustments to Minimum R,ent under this Section 2.3Cc)Ciii) 
shall be made within ninety (90) days after a detennination of the tax credit in accordance 
herewith. 

(iv) Adjustment Based Upon Capital Contributions by Port. 
Port shall have the right to contribute capital towards the Construction Costs of the Project by 
paying a capital contribution to Tenant in such amount as· detennined by Port, in its sole 
discretion and as further limited by this subsection (iv), at any time wi~in two (2) years 
following the Rent Commencement Date. If Port makes such a capital contribution, then 
within 30 days after such payment, the Minimum Rent shall be adjusted as of the date that ., 
Port paid the capital contribution to Tenant so that the calculation of Minimum Rent will 
reflect a decrease in the Certified Construction Costs by the amount of capital actually paid by 
Port towards the Certified Construction Costs. Notwithstanding the foregoing, the amount of 
capital that Port may contribute hereunder shall be limited to such amount as would increase 
the Minimum Rent payable hereunder to an amount not to exceed the Base Rent due to 
Tenant by Port under the Port Sublease for the first five (5) years of the Sublease Term. 

(d) Manner of Pavment. Tenant shall pay Minimum Rent to Port in 
advance, in equal monthly installments, beginning on the Rent Comm.encement Date, and 
thereafter on or before the first day of each and every calendar month during the Term. If the 
Rent Commencement Date occurs on a day other than the first day of a calendar month, or if 
the Tenn ends on a day other than the last day of a calendar month, then Minimum Rent for 
such fractional month shall be computed by dividing the annual Minimum Rent by 365 (or 
366, if the year in question is a leap year), and multiplying the per-diem rental rate so 
computed by the number of days in such fractional month. In any instance where Minimum 
Rent is adjusted pursuant to Section 2.3(c)(i)-(iv) and such adjustment is to be effective as of 
the Rent Commencement Date, any amount due from Tenant to Port or.from Port to Tenant 
by reason of such adjustment shall be payable within.thirty (30) days after the date that such 
adjustment is made. 

2.4 Rent Offset for Port Rent. 

(a) The Parties acknowledge that Tenant is responsible to pay to 
Port Minimum Rent and Participation Rent under the terms of this Lease, and that Port is 
responsible to pay Port Rent to Tenant under the tenns of the Port Sublease. Commenc~ng on 
the rent commencement date of the Port Sublease, and thereafter. on or before the first day of 
each and every calendar month during the Tem1, Tenant shall be entitled to offset against its 
monthly payment of Minimum Rent and Participation Rent, the Port Rent due to Tenant for 
that month, so long as Port exercises its right under the Port Sublease to offset against the Port 
Rent due for that month the an1ount of Minimum Rent and Participation Rent due hereunder. 
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Consequently, to the extent that Minimum Rent and Participation Rent hereunder for any 
given month exceed the amount of Port Rent for that month, the net Minimum Rent and 
Participation Rent due hereunder shall consist of the difference between the sum of Minimum 
Rent and Participation Rent, and the Port Rent; for that month, and Port's payment of Port 
Rent shall be $0.00. To the extent that Minimum Rent and Participation Rent hereunder for 
any given month is less than the amount of Port Rent due for that month, then Tenant's 
payment of Minimum and Participation Rent hereunder shall be $0.00, and Port's nt;:t payment 
of Port Rent due under the Port Sublease shall con;>ist of the difference between the Port· Rent 
and the Minimum Rent and Participation Rent due hereunder. The Parties acknowledge that 
Participation Rent is payable by Tenant Qn a quarterly basis, whereas Port Rent and Minimum 

~. Rent are payable monthly. Consequently, Port, at its election, may amortize such quarterly 
Participation Rent amounts due over a 3-month period commencing upon the first day of the 
month following the month in which the applicable Participation Rent payment i'.s due for 
purposes of calculating the offset for the Port Rent. The following are examples of the 
foregoing concept: 

Example 1 (Lease Rent Exceeds Sublease Rent) 

Minimum and Participation Rent monthly payment due from Tenant under the Lease: 
$100,000.00 

Monthly Port Rent due from Port under the· Port Sublease: $80,000.00 

Net Minimum anq Participation Rent under this Lease: $20,000.00 

Net Port Rent due under Sublease: $0.00 

Example 2 (Sublease Rent Exceeds Lease Rent) 

Minimum and Participation Rent monthly payment due from Tenant under the Lease: 
$100,000.00 

Monthly Port Rent due under the Port Sublease: $120,000'.00 

Net Minimum and Participation Rent under this Lease: $0.00 

Net Port Rent due under Sublease: $20,000.00 

· 2.5 Participation Rent. 

(a) Commencement. Commencing on the fifth anniversary date of the Rent 
Commencement Date and for the remainder of the Term, Tenant shall pay to Port, in addition 
to Minimum Rent, Participation Rent in accordance with this Section 2.5. 
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(b) Definitions. 

(i) "Total Rental Income" means all payments, revenues, fees and 
amounts received by or for the account of Tenant from any Person for the Person's occupancy 
or use of any portion of the Premises. Total Rental Income includes, without limitation, all 
minimum. rent, base rent, participation rent, percentage rent, parking charges, license fees, 
permit fees, and transfer premiums (described in Section 18.c. of the Port Sublease), received 
from any and all tenants, Subtenants, licensees, permitees, or parking users of the Premises, 
including without limitation, Port. If Tenant, or any Affiliate of Tenant, occupies a portion of 
the Premises, Total Rental Income will also include Tenant's Fair Rental Value of the portion 
of the Premises occupied by Tenant or its Affiliate. Total Rental Income also shall include· 
Port's Fair Rental Value of the portion of the Premises occupied by Port. Total Rental Income 
shall exclude only the following items: (A) late fees and. interest paid to Tenant from . 
delinquent rental payments; (B) amounts refunded to Subtenants by Tenant for overpayment 
of minimum rent, percentage rent, or base rent; (C) payments to Tenant from Subtenants in .. 
excess of such Subtenants' base, minimum and percentage rentals that are attributable to the 
operating expenses of the Premises actually incurred by Tenant (without any profit to Tenant), 
including common area maintenance costs, taxes and insurance; (D) any customary leasing 
commissfons and reasonable legal fees and expenses in connection with the subleasing of the 
Premises; and (E) payments to Tenant from Subtenants attributable to Tenant's actual costs 
incurred and paid for tenant improvements in excess of the Standard Tenant Improvement 
Allowance for areas of the Premises leased to Subtenants amortized over the term of such 
sublease on a straight-line basis pursuant to generally a<;:cepted accounting principles. For 
purposes hereof, the "Standard ,Tenant Improvement Allowance" will be Forty Dollars 
($40.00) per rentable square foot (inclusive of architecture and general conditions costs) for 
the initial subleases as of the Commencement Date~ and for future subleases, will be as agreed 
to by the Parties based on comparable space at a comparable location in San Francisco, or if 
the Parties fail to agree, then as detem1ined in accordance with the arbitration procedures· set 
forth in Sectio_n 2.5(a)(v)(B) and (C). 

(ii) "Excess Rental Income" means the Total Rental Income received 
by Tenant in excess of the Projected Total Rental Income. 

(iii) "Participation Rent" means an amount equal to fifty percent (50%) 
of all Excess Rental Income, payable in accordance with this Section 2.5. 

(iv) "Port's Fair Rental Value" means an initial triple net value for 
base rent payable under the Port Sublease as of the Commencement Date of Thirty Five and 
00/100 Dollars ($35.00) per square foot based upon the Rentable Area occupied by Port, 
which includes a fifteen percent (15%) load for common areas. Port's Fair Rental Value will 
be increased by eighteen and Y2 percent (18.5%) effective the fifth (5111

> anniversary of the Rent 
Commencement Date. On each ten-year anniversary of the Commencement Date (each, an 
"Adjustment Date"), Port's Fair Rental Value shall be ~djusted upwards or downwards to 
equal the then Fair Market Value of the Premises until the next l 0-year market rent 
adjustment, based upon the market rental rate for comparable office space in comparable 
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locations located in San Francisco. Determination of Port's Fair Rental Value shall also 
include a determination of the type, amount and frequency of built-in escalators to Port's Fair 
Rental Value~ CPI increases or periodic percentage adjustments) for the applicable 
Adjustment Period based on comparable leases for comparable office space in comparaole 
locations in San Francisco ("Interim Escalation''). Each 10 year adjustment to Port's Fair 
Rental Value and such Interim Escalation shall be determined in accordance with the 

\ '. 

procedures set forth in Section 2.B of the Port Sublease. _ 

(v) "Tenant's Fair Rental Value1
' means an initial triple net value 

for base rent imputed hereunder as of the Commencement Date of Forty and 001100 Dollars 
($40.00) per square foot based upon the Rentable Area occupied by Tenant, which includes a 
fifteen percent (15%) load for common areas. Tenant's Fair Rental Value will be increased by 
eighteen and Yi percent (18.5%) effective the fifth anniversary of the Rent Commencement 
Date. On each ten-year anniversary of the Commencement Date (each, .an "Adjustment 
Date"), Tenant's Fair Rental Value shall be adjusted upwards or downwards to.equal the then 
Fair Market Value of the Premises plus Interim Escalations until the next 10 year market rent 
adjustment, based upon the market rental rate and escalation terms for comparable office 
space fo comparable locations located in Sail Francisco. Each 10 year adjustment to Tenant's 
Fair Rental Value, including the determination of the Interim Escalator, shall be referred to 
herein asTenant's Adjusted Base Rent and determined as follows: · 

(A) Tenant shall determine the Adjusted Base Rent by using 
its good faith judgment based upon comparable office space in a comparable 109ation in. San 
Francisco, and Tenant shall submit to Port its determination ofTenant's Adjusted Base Rent 
no more than 180 days and no less than 90 days prior to each Adjustment Date. In the event 
Port and Tenant are unable to mutually agree on the Tenant's Adjusted Base Rent withip 
thirty (30) days after delivery of the Tenant's notice' to Port of its determination, then 
Tenant's Adjusted Base Rent of the Premises shall be set by appraisal, as provided below. In 
no event will the Adjusted Base Rent so determined be less than the base rent in effect as of 
the Rent Commencement Date. 

(B) Within forty-five (45) days after the expiration of the 
thirty (30) day period specified above, each Party, at its cost and by giving notice to the other 
Party, shall appoint a real estate appraiser holding an M.A.!. designation with at least ten (10) 
years full-time commercial appraisal experience appraising comparable space in the City of 
San Francisco to prepare an appraisal of the Adjusted Base Rent for the ten (10) year period 
(the "Adjustment Period") succeeding the relevant Adjustment Date. If a Party does not 
appoint an appraiser within such 45 day period, the single appraiser appointed shall be the 
sole ~ppraiser and shall prepare an appraisal of the Tenant's Adjusted Base Rent of the 
Premises for the Adjustment Period. Each appraiser shall conduct an independent appraisal 

·within 45 days after appointment. If the Parties are unable to agree on the Tenant's Adjusted 
Base Rent for the Adjustment Period within sixty (60) days after receiving the appraisal(s), 
each appraiser shall notify the other in writing of its final appraisal for purposes of 
determining Tenant's Adjusted Base Rent in accordance herewit~ and the Parties shall 
attempt to elect a third appraiser meeting the qualifications stated in this paragraph. If they 
are unable to agree oh the third appraiser, either Party, by giving ten (10) days' notice to the 

Ct\NHS\PIER Ill.EASE ORAFTSIP!ER I LEASE V9 FINAL.DOC/ 13 



other Party, may file a petition with the American Arbitration Association solely for the 
purpose of selecting a third appraiser who meets the qualifications stated in this paragraph. If 
a Party suggests the name of a third appraiser to the arbitration service, the Party shall also 
submit a declaration by the proposed third appraiser disclosing any work performed by such 
appraiser for either Party, any entity related to either Party, or their attorneys, principals, or 
officers, and any relat~onship between th~ thh:d appraiser and either Party that could 
reasonably be construed as a conflict of interest The Parties hereby waive any right to 
challenge the selection of the third appraiser, whether by the agreement ·of the first two 
arbitrators, or by the arbitration service, for any reason other than fraud, corruption or undue 
influence, and expressly waives any right to ch.allenge the third appraiser based upon a 
conflict of interest by reason of work the third appraiser has performed for either Party, any 
entity related to either Party, or their respective attorneys, principals, or officers, and any , · 
. relationship between the third appraiser and either Party that could be reasonably construed as 
a conflict of interest. Notwithstanding the foregoing, neither Party waives any challenge for a 
conflict of interest based on work perfonned by the third appraiser for either Party, cµiy entity 
related to either Party, or their respective attorneys, principals, or officers, and any. 
relationship between the third appraiser and either Party that could be construed as a conflict 
of interest, if the third appraiser fails to disclose such work to both Parties in the declaration. 
Each Party shall bear one-half (1/2) o(the cost of any fee charged by the American 
Arbitrat1on Association for appointing the third appraiser and one-half ( 112) of the third 
appraiser's fee. 

(C) Within ·thirty (30) days after his or her appointment, the 
third,appraiser shall conduct a hearing, at which Port and Tenant may each make 
supplemental oral and/or written presentations, with an opportunity for testimony by the first 
two appraisers and questioning by the Parties and the third appraiser. Within thirty (30) days 
following the hearing, the third appraiser shall select the appraised Tenant's Adjusted Base 
Rent determined by one or the other of the first two (2) appraisers that is the closer, in the 
opinion of the arbitrator, to the actual T.enant's Adjusted Base Rent. The determination of the 
third appraiser shall be limited solely to the isstie of deciding which of the appraisals of the 
two appraisers is closest to the actual Tenant's Adjusted Base Rent. The third appraiser shall 
have no right to propose a middle ground or to modify either of the two appraisals, or any 
provision of this Lease. The Tenant's Adjusted Base Rent for the Adjustment Period so 
determined shall be conclusive, final and binding on the Parties, except as provic,ied in 
California Code of Civil Procedure Section 1286.2(a) and (b) (as the same may be amended 
from time to time). Except as provided in California Code of Civil Procedure Section 
1286.2(a) and (b) (as the same may be amended from time to time), th~ provisions of Title 9 
of the California Code of Civil Procedure shall not have any application to the appraisal 
procedure set forth herein. · · 
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Upon determination of Tenant's Adjusted Base Rent for the Adjustment Period, the 

Parties shall acknowledge by an addendum hereto the Tenant's Adjusted Base Rent (to be 
retroactive to the applicable Adjustment Date if determined after such date), provided that failure 
to do so shall not affect the effectiveness· of the new Tenant's Adjusted Base Rent. 

(c) Agreement to Pay; Determination. In addition to Minimum Rent, Tenant 
shall pay to Port on a quarterly basis Participation Rent in accordance with this Section 2.5. 

On or before the last day of April, July, October and January throughout the Tenn; 
Tenant shall deliver to Port a statement ("Participation Rent Statement"), certified by Tenant to 
be true and correct, setting forth the Total Rental Income, by month during the preceding 
calendar quarter, and calculating the amount of Participation Rent payable to Port for the 
applicable quarter. Tenant shall include with the Participation Rent Statement payment to Port of 
the applicable amount of Participation Rent for such quarter. If this Lease tem1inates prior to the 
end of a quarter, payment of the Participation Rent for that portion of the quarter during which 
Total Rental Income is payable shall be determined and reported by Tenant to Port withln thirty, 
(30) days after Tenant ceases to conduct business on the Premises, but if this Lease terminates as 
a result of Tenant's default, including Tenant's insolvency, any amounts due hereunder shall be 
payable forthwith. If Port does not receive the Participation Rent Statement and Participation · 
Rent when due, Tenant shall pay a late charge calculated at the greater of J.0% of the Minimum 
Rent or ten percent (10%) of the Participation Rent (using an average of the Participation Rent 
for the prior six months as a, base figure). In no event shall the late charge he less than One 
Hundred Dollars ($100.00) or more than Five Hundred Dollars ($500.00) as Indexed annually. 

(i) Books and Records. Tenant shall keep accurate books and records 
according to generally accepted accounting principles consistently applied. "Books and records" 
means all of Tenant's books, records, and accounting reports or statements relating to this Lease 
and the operation and maintenance of the Premises, including, without limitation, cashjour.nals, 
rent rolls, general ledgers, income statements, bank statements, income tax schedules relating to 
the Premises, and any other book.keeping documents Tenant utilizes in its business operations for 
the Premises. Tenant shall maintain a separate set of accounts, including bank accounts, to allow 
a determination of expenses incurred and revenues generated directly from the Premises. If 
Tenant operates all or any portion of the Premises through a Subtenant or Agent (other than 
Port), Tenant shall cause such Subtenant or Agent to adhere to the foregoing.requirements 
regarding books, records, accounting principles and the like. · 

(ii) Audit. Tenant agrees to make its books and records available to Port, 
or to any City auditor, or to any auditor or representative designated by Port (hereinafter 
collectively referred to as "Port representative"), for the purpose of'examining said books and 
records to determine the accuracy of Tenant's reporting of Total Rental Income. Tenant shall 
cooperate with the Port representative during the course of any audit. Said books and records 
shall be kept for four (4) years and shall be maintained and/or made available.in San Francisco to 
Port's representative for the pllipose of auditing or re-auditing these accounts. If an audit is made 
within said four-year period and Port claims that errors or omissions have occurred, the books 
and records shall be retained and made available until those matters are resolved. If Tenant 
operates the Premises th.rough a Subtenant or Agent (other than Port), Tenant shall require such 
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Subtenant or Agent to provide the Port with the foregoing audit right with respect to the books 
and records of such Subtenant or Agent. 

If an audit reveals that Tenant has understated its Total Rental Income for said audit 
period and has paid Port less than the amount of Participation Rent than it should have paid, 
Tenant shall pay Port, promptly upon demand, the difference between the amount Tenant has 
paid and the amount it should have paid to Port. Port shall bear the cost of the audit unless 
Tenant understates its Total Rental Income for any audit period by three percent (3%) or more, in 
which case, Tenant shall pay the cost of the audit. 

2.6 Manner of Payment of Rent. 

Tenant shall pay Minimum Rent, Participation Rent, and Additional Rent to Port 
in lawful money of the United States of America at the address for notices to Port specified in 
this Lease, or to such other person or at such other place ?-S Port may from time to time designate 
by notice to Tenant Minimum Rent and Participation Rept shall be payable at the times 
specified in Section 2.3 and 2.5 respectively without prior notice or demand. Rent shall be due 
and payable at the times otherwise provided in this Lease, provided that if no date for payment is 
otherwise specified, or if payment is.stated to be due "upon demand1

', "promptly following , 
notice'\ i''upon receipt of invoice", or the like; then such Additional Rent shall be due ten (10) 
business days following the giving by Port of such demand, notice; invoice or the like to Tenant 
specifying that such sum is presently .due and payable. 

2. 7 No Abatement or Setoff. 

Tenant shall pay all Rent, including any and all Additional Rent, at the times and 
in the manner in this Lease provided without any abatement, setoff, deduction, or counterclaim, 
except as provided in Section 2.4, Section 12, and Section 13 hereof, and except as expressly 
provided under Article 31.0.2.c. of the Port Sublease (allowing Tenant the right to offset against 

. its payment of Minimum Rent and Participation Rent hereunder damages, costs and expenses 
incurred by Tenant, as sub landlord thereunder, as a result of termination of the Sublease due to a 
failure of the City to appropriate and certify adequate fun.ds). 

2.8 Interest on Delinquent Rent. 

If any installment of Minimum Rent or Participation Rent is 'not paid within ten 
(10) days following the date it is due; or if any Additional Rent is not paid within thirty (30) 
business days following written demand for payment of such Additional Rent, such unpaid 
amount shall bear interest from the date due until paid at an annual interest rate (the "Default 
Rateu) equal to the greater of (i) ten percent (10%) or (ii) five percent (5%) in excess of the· rate 
the Federal Reserve Bank of San Francisco charges, as of the date payment is due , on advances 
to member banks and depository institutions under Sections 13 and 13a of the Federal Reserve 
Act. However, interest shall not be payable to the extent such payment would violate any 
applicable usury or similar law. Payment of interest shall not excuse or cure any default by 
Tenant. 

16 
G. \NI lS\l'IER. 1\l.EASI! OJtAl'TS\PlER. l LEASI! V91'1NAL.DOC'l 



2.9 Late Charges. 

Tenant acknowledges and agrees that late payment by Tenant to Port of Rent will cause 
Port increased costs not contemplated by this Lease. The exact amount ofsuch costs is 
extremely difficult to ascertain. Such costs includie, but are not limited to,' processing.and 
accounting charges. Accordingly, without limiting any of Port's rights or remedies hereunder, 
Tenant shall pay a late charge equal to One Hundred Fifty Dollars ($150.00), whicp charge shall 
be Indexed annually, plus reasonable Attorneys' Fees· and Costs incurred by Port by reason of 
Tenant's' failure to pay any Rent within ten (10) days of the due date of such Rent. Such late 
charge may be assessed without notice and cure periods and regardless of whether such late 
payment results in an Event of Default. The Parties agree that such late charge represents a fair 
and reasonable estimate of the cost which Port will incur by reason of a late payment by Tenari.t. 

2.10 Additional Rent. 

Except as otherwise provided in this Lease, all costs, fees, interest, charges, 
expenses, reimbursements and obligations of every kind and nature relating to the Premises that 
may arise or become due during or in connection with the Term of this Lease. whether foreseen 
or unforeseen, whiCh are payable by Tenant to Port pursuant to this Lease, shall be deemed 
Additional Rent. Port shall have the same rights, powers and remedies, whether provided by law 
or in this Lease, in the case of non-payment of Additional Rent as in th.e case of non-payment of 
Minimum Rent. 

2.11 Net Lease. 

It is the purpose of this Lease and intent of Port and Tenant.that, except as 
specifically stated to the contrary in Section 2.7, all Rent shall be absolutely net to Port, so that 
this Lease shall yield to Port the full amount of the Rent at all times during the Term, without 
deduction, abatement or offset. Under no circumstances, whether now existing or hereafter 
arising, and whether or not beyond the present contemplation of the Parties, except as may be 
provided in this Lease or the Port Sublease, shall Port be expected or required to incur any 
expense or make any payment of any kind with respect to this Lease or Tenant's use or 
occupancy of the Premises, including any Improvements. Without limiting the foregoing, except 
as otherwise expressly provided in Section 4.1 (c), Tenant shall be solely responsible for paying 
each item of cost or expense of every kind and nature whatsoever, the payment of which Port 
would otherwise be Qr become liable by reason of Port'.s estate or interests in the Premises and 
any Improvements, any rights or interests of Port in or under this Lease, or the ovvnership, 
leasing, operation, management, maintenance, repair, rebuilding, remodeling, renovation, use or 
occupancy of the Premises, any Improvements, or any portion thereof. Except as may be 
specifically and expressly provided othei:wise in Sections 12 and 13, no occurrence or situation 
arising during.the Term, nor any present or future Law, whether foreseen or unforeseen, and 
however extraordinary, shall relieve Tenant from its liability to pay all of the swns required by 
any of the provisions of this Lease, or shall otherwise relieve Tenant from any of its obligations 
under this Lease, or shall give Teiiant any right fo terminate this Lease in whole or in part. 
Tenant waives any rights now or hereafter conferred upon it by any existing or future Law to 
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terminate this Lease or to receive any abatement, diminution, reduction or· suspension of 
payment of such sums, on account of any such occurrence or situation, provided that such waiver 
shall not affect or impair any right or remedy expressly provided Tenant under this Lease. 

SECTION 3. USES 

3.1 Permitted Uses. 

Tenant shall use the Premises for office, meeting, restaurant, and public 
access uses. substantially in accordance with the Scope of Development (including the Schem·atic 
Drawing of the Site Plan and Ground Floor Plan), attached hereto as Exhibit E, (collectively;the 
"Perinitted Uses"), subject to priority for publi.c trust-consistent office uses as described in 
Section 3.6 hereof, and for no other use without the prior written consent of the Port, not to be 
unreasonably withheld. 

3.2 Advertising and Signs. 

Tenant shall not allow the placement, construction or maintenance of any sign, 
advertisement. awning, canopy, banner or other exterior decoration on the Premises without 
obtaining Port's prior written consent. Any sign that Tenant or its Subtenants are permitted to 
place, construct or maintain on the Premises shall comply with all Laws relating thereto, . 
including but not limited to Port's Sign Guidelines and building permit requirements, and Tenant 
shall obtain all Regulatory Approvals required by such taws. Port makes no representation with 
respect to Tenant's ability to obtain such Regulatory Approval. Tenant, at its sole cost and 
expense, shall remove all signs placed by it on the Premises at the expiration or earlier 
termination of this Lease. Port shall not disapprove a signage request that otherwise complies 
\V.ith the Port's Sign Guidelines unless Port has other reasonable grounds for disapproval 
unrelated to the matters covered under the Port's Sign Guidelines.. . 

3.3 Limitation~ on Uses by Tenant. 

(a) Prohibited Activities. Tenant shall not conduct or permit on the 
Premises any of the following activities: 

(i) any activity that creates ·a public or private nuisance; 

(ii) any activity that is not wit~in the Pennitted Use; 

(iii) any activity or object that will overload or cause dan1age to 
the Premises; 

(iv) any activity that constitutes waste or nuisance to owners or 
occupants of adjacent properties, including, without limitation, Subtenants 
of the Premises. Such activities include, without limitation, the 
preparation, manufacture or mixing of anything that might emit any 
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objectionable odors, noises or lights onto adjacent properties, or the use ofloudspeakers or 
sound or light apparatus which can be heard or seen outside the Premises. 
subject to the provisions of Sections 10, 12 and .U of this Lease, and 
without limitation on any right given Tenant to alter, modify, Restore, or 
construct Improvements; 

(v) any activity that will in any way injure, obstruct or interfere 
with the rights of other Subtenants, or of other tenants, owners or 
occupants of adjacent properties, including rights of ingress and egress; 

(vi) use of the Premises for sleeping or personal living quarters; 

(vii) any auction, distress, fire, .. bankruptcy or 
going-out-of-business sale on the Premises without the prior vvritten 
consent of Port; and 

(viii) any activity that is inconsistent with the Public Trust.. 

. . ~ 

(b) Land Use Restrictions. Tenant may not enter into agreements 
granting licenses, easements or access rights over the Premises if the same would be binding on 
Port's reversionary interest in the Premises, or obtain changes in applicable land use laws or' 
conditional use permits for any uses not provided for hereunder, in each instance without Port's 
prior vvritten consent, which consent may be withheld in Port's sole discretion, and subject to the 
provisions of Section 6. 

3.4 Premises Must Be Used. 

Tenant shall use the Premises continuously for the Permitted Use specified above, 
subject to customary vacancies of office space that may arise from time to time. Tenant shall use 
its best efforts to lease any vacancies at the Premises at prevailing market rents as quickly as 
practicable; provided, however, that Tenantmay allow vacancies to accommodate pre-committed 
options to lease or expansion options where it is infeasible to, lease such space to other third 
Parties due to the short amount of time available prior to exercise of such option. 

3 .5 Public Access Areas. 

Port hereby reserves reasonable access rights over the portion of the Premises 
consisting of the Public Access Areas so as to pem1it use of such areas by the general public 
consistent with the Public Trust, specifically recognizing, however, that (i) the public access 
areas labeled HHistoric Railroad Corridor" on Exhibit E may be closed to the public after regular 
business hours Monday-Friday, 8:00 a.m. - 5:00 p.m. and on holidays, anp (ii) the public access 
areas labeled "North Apron" on Exhibit E may be cfosed to the public from dusk to dawn. 

3.6 Public Trust Uses .. 

The Project shall be developed to promote Public Trust objectives as described in 
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Recital E. Consequently, it shall be reasonable for the Port to withhold its consent to any 
material change in the types or square footages of the permitted uses described in Section 3.land 
in the Scope of Development if such changes would result in a violation of the Port's authority as 
trustee under the Burton Act, as reasonably determined by the Porl Commission. 

3.7 Rules and Regulations. Tenant shall include in the Port Sublease rules 
and regulations for the Premises in a form reasonably satisfactory to Port. ·. Tenant may amend 
and/or supplement the rules and regulations from time to time, subject to the consent of Port 
which consent shall not be unreasonably withheld. 

SECTION 4. TAXES AND ASSESSMENTS 

4.1 Payment of Possessory Interest Taxes and Other Impositions. 

(a) Payment of Possessorv Interest Taxes. Tenant shall pay or cause. 
to be paid. prior to delinquency, all possessory interest and property taxes assessed, levied or 
imposed on the Premises or any of the Improvements or Personal Property (excluding the. 
personal property of any Subtenant whose interest is separately assessed) located on the Premises 
or Tenanes leasehold ~state (but excluding any such taxes separately assessed, levied or imposed 
on any Subtenant), to the full extent of installments or ap:iounts payable or arising during the 
Tem1 (subject to the provisions of Section 4. l(c)). S~bject to the provisions of Section 5 hereof, 
all such taxes shall be paid directly to the City's Tax Collector or other charging authority prior 
to delinquency, provided that if applicable Law permits Tenant to pay such taxes in installments, 
Tenant may elect to do so. In addition, Tenant shall pay any fine, penalty, interest or cost as may 
be charged or assessed for nonpayment or delinquent payment of such taxes. Tenant shall have 
the right to contest the validity, applicability or amount of any such taxes in accordance with 
Section 5. · 

(i) Acknowledgment of Possessory Interest. Tenant 
specifically recognizes and agrees that this Lease creates a possessory interest which is subject to 
taxation, and that this Lease requires Tenant to pay any and all possessory interest taxes levied 
upon Tenant's interest pursuant to an assessment lawfully made by the City's Assessor. Tenant 
further acknowledges that any Sublease or assignment permitted under this Lease and any · 
exercise of any option to renew or extend this Lease may constitute a change in ownership, 
within the meaning of the California Revenue and Taxation Code, and therefore may result in a 
reassessment of any possessory interest created hereunder in accordance with applicable Law. 

(ii) R~porting Reguirements. San Francisco Administrative 
Code Sections 6.63-1, 6.63-2, 23.6-1 and 23.6-2 require that Port report certain information 
relating to this Lease, and the creation, renewal. extension, assignment, sublease, or other transfer 
of any interest granted hereunder, to the County Asses'sor within sixty (60) days after any such 
transaction. Within thirty (30) days following the date of any transacti6n that is subject to such 
reporting requirements, Tenant shall provide such information as may reasonably be requested 
by Port to enable Port to comply with such requirements. · 
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.., .. 
(iii) Exemption of Port Sublease Premises from Possesson: 

Interest Taxes. Although Tenant is responsible for any and all possessory interest taxes levied 
upon Tenant's interes.t hereunder, the Parties also acknowledge that the portion of the Premises 
occupied by Port under the Port Sublease may fall within the exemption of Cal. Rev. & Tax 
Code §107.8(a) for so long as such premises are occupied and used by the Port. Cal. Rev. & Tax 
Code § 107.8( a) provides that in evaluating the presence of independent possession necessary to 
establish a possessory interest under Rev. & Tax Code Section 107(a), 

... the possession of, claim to, or right to the possession of, land or · 
improvements pursuant to a lease is not independent if the lessee (1) is 
obligated simultaneously to sublease the property to the public owner of 
the property for all or substantially all of the lease period, (2) may not 
exercise authority and exert control over the management or operation of 
the property separate and apart from the policie.s, statutes •. ordinances, 
rules and regulations of the public owner, (3) provides as part of the · 
sublease that the public owner. has the .right to repurchase all of the 
lessee's rights in the lease, and (4) cannot receive rent or other amounts 
from the public owner under the sublease (including any amounts due with 
respect to any repurchase) the present value of which, at the time the lease 
is entered into, exceeds the present value of the rent ot other amounts 
payable by the lessee under the lease. 

The Parties intend that this Lease and the Port Sublease satisfy the requirements of 
Section 107.8(a) as follows: (1) the.approximately fifty-year term of this Lease is coterminous 
with the Port Sublease; (2) the Port Sublease does not let Tenant exert any management or 
control over the Port Sublease prernises other than the Rules and Regulations set forth in 
Section 3.7 and certain other property controls primarily derived from the Port's requirements set 
forth in this Lease; (3) the Port has the option to repurchase all of the Tenant's rights in the" Port 
subleased premises at any time during the Term, pursuant to Article V of the Port Sublease; and 
(4) the base rent paid by Port under the Port Sublease will never exceed the Tenant's rent 
payable to the Port hereunder attributable to the portion of the Premises subject to the Pqrt 
Sublease. 

Notwithstanding such exemption, Tenant shall be responsible for any and all possessory 
interest taxes m~d other taxes as provided in this ~ease to the full extent such possessory interest 
tax is assessed against all or any portion of the Property. Port's responsibility to pay any portion 
of such taxes, including any possessory interest taxes in the event the Port Sublease.premises 
becomes subject to a possessory interest tax, shall be governed solely by the Port Sublease. 

(b) Other Impositions. Without limiting the provisions of 
Section 4. 1 (a), Tenant shall pay or cause to be paid all Impositions (as defined below), to the full 
extent of installments or amounts payable or arising during the Term (subject to the provisions of 
Section 4.1 Cc)), which may be assessed, levied, confirmed or imposed on or in respect of or be a 
lien upon the Premises, any Improvements now or hereafter located thereon. any Personal 
Property now or hereafter located thereon (but excluding the personal property of any Subtenant 
whose interest is separately assessed), the leasehold estate created hereby, or any subleasehold 
estnte permitted hereunder, including any taxable possessory interest which Tenant, any 
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Subtenant or any other Person may have acquired pursuant to this Lease (but excluding any such 
Impositions separately assessed, levied or imposed on any Subtenant). Subject to the provi.sions 
of Section 5, Tenant shall' pay all Impositions directly to the taxing authority, prior to 
delinquency, provided that if any applicable Law permits Tenant to pay any such Imposition in 
installments, Tenant may elect to do so. In addition, Tenant shall pay any fine, penalty, interest 
or cost as may be assessed for nonpayment or delinquent payment of any Imposition. As used 
herein, "Impositions" means all taxes, assessments, liens, levies, charges or expenses of every 
description, levied, assessed, confirmed or imposed on the Premises, any of the Improvements or 
Personal Property located on the Premises~ Tenant's leasehold estate, any subleasehold estate, or 
any use or occupancy of the Premises hereunder. Impositions shall include all such taxes, 
assessments, fees and .otl~er charges whether· general or sp~cial, ordinary or extraordinary, 
foreseen or unforeseen, or hereinafter levied or assessed in lieu of or in substitution of any ofthe 
foregoing of every character . 

. (c) Prorations. All Impositions imposed for the tax years in which the 
Commencement Date occurs or during the tax year in which this Lease terminates shall be 
apportioned and prorated between Tenant and Port on a daily basis. 

( d) Proof of Compliance. Within a reasonable time following Port's 
·written request which Port may give at any time and give from time to time, Tenant shall deliver 
to Port copies of official receipts from the appropriate taxing authorities, or other proof 
reasonably satisfactory to Port, evidencing the timely payment of such Impositions. 

. . 
4.2 Port's Right to Pay. 

U.nless Tenant is exerc.ising its right to contest under and in accordance with the 
provisions of Section 5, if Tenant fails to pay and discharge any Impositions (including without 
limitation, fines, penalties and interest) prior to delinquency, Port, at its sole option, may (but is 
not obligated to)' pay or discharge the same, provided that prior to paying any such delinquent 
Imposition, Port shall give Tenant Written' notice specifying~ date at least ten (10) business days 
following the date such notice is given after which Port intends to pay such Impositions. If 
Tenant fails, on or before the· date specified in such notice, either to pay the delinquent 
Imposition or to notify Port that it is contesting such Imposition pursuant to Section 5, then Port 
may thereafter pay such Imposition, and the an1ount so paid by Port (including any interest and 
penalties thereon paid by Port), together with interest at the Default Rate computed from the date 
Port makes such payment, shall be deemed to be and shall be payable by Tenant.as Additional 
Rent, and Tenant shall reimburse such sums to Port within ten (10) business days following · 
demand. 

SECTION 5. CONTESTS 

5 .1 Right of Tenant to Contest Impositions and Liens. 

Tenant shall have the right to contest the an1ount, validity or applicability, in 
whole or in part, of any Imposition or other lien, charge·or encumbrance against or attaching to 
the Premises or any portion of, or interest in, the Premises, including any lien, charge or 
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encumbrance ariSing from work performed,,or materials provided to Tenant or any Subtenant or . 
other Person. to improve the Premises or any portion of the Premises, by appropriate proceedings 
conducted in good faith and:with due diligence, at no cost to Port. Tenant shall give notice to 
Port within a reasonable period of time of the commencement of any such contest and of the final 
determination of such contest. Nothing in this Lease shall req~ire Tenant to pay any Imposition 
as long as it contests the validity, applicability or amount of such Imposition in good faith, and 
so long as it does not allow the portion of the Premises affected by such Inipositiori to be 
forfeited to the entity levying 'such Imposition as a result of its nonpayment. If any Law ·requires, 
as a condition to such contest, that th~ disputed amount be paid under protest, or that a bond or 
similar security be provided, Tenant shall be responsible for complying With such condition as a 
condition to its right to contest. Tenant shall be responsible for the payment of any interest, 
fines, penalties or other charges which may accrue as a result of any contest, and Tenant shall · 
provide a statutory lien release bond or other security reasonably satisfactory to Port in any 
instance where Port1s interest in the Pro~rty may be subjected to such lien or claim. Tenant 
shall not be required to pay any Imposition or lien being so contested during the pendency of any 
such proceedings unless payment is required by the court, quasi-judicial body or administrative 
agency conducting such proceedings. If Port is a necessary Party with respect to any such 
contest, or if any law now or hereafter in effect requires that such proceedings be brought by or 
in the name of Port or any owner of the Property, Port, at the request of Tenant and at no cost to 
Port, with counsel selected and engaged by Tenant, subject to Port's reasonable approval, shall 
join in or initiate, as the case may be, any such proceeding. Port, at its own expense and at its 
sole option, may elect to join in any such proceeding whether or not any law now or hereafter in 
effect requires that such proceedings be brought by or in the name of Port or any owner of the 
Property. Except as provided in the preceding sentence, Port shall not be subjected to any 
liability for the payment of any fines, p'enalties, costs, expenses or fees, including Attorneys' 
Fees and Costs, in connection with any such proceeding, and without limiting Section 17, Tenant 
shall Indemnify Port for any such fines, penalties, costs, expenses or fees, including Attorneys' 
Fees and Costs, which Port may be legally obligated to pay. 

5.2 Port's Right to Contest Impositions. 

At its own cost and after notice to Tenant of its intention to do so', Port may but in 
no event shall be obligated to contest the validity, applicability or the amount of any Impositions, 
by appropriate proceedings conducted in good faith and with due diligence. Nothing in this 
Section shall require Port to pay any Imposition as long as it contests the validity, applicability or 
amount of such Imposition in good faith, and so long as it does not allow the portion of the 
Premises affected by such Imposition to be forfeited to the entity levying such Imposition as a 
result of its nonpayment. Port shall give notice to Tenant within a reasonable period of time of 
the commencement of any such contest and of the final determination of such contest. If Port 
undertakes any such contest, and any Law requires, as a condition to such contest, that the 
disputed amount be paid under protest, or that a bond 01; similar security be provided, Port shall 
be responsible for complying with such condition as a condition to its right to contest. Port shall 
be responsible for the payment of any interest, penalties or other charges which may accrue as a 
result of any contest, and Port shall provide a statutory lien release bond or. other security 
reasonably satisfactory to Tenant in any instance where Tenant's interest in the Property may be 
subjected to such lien or claim. Port shall not be required to pay any Imposition or lien being so 
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contested during the pendency of.any such proceedihgs unless payment is required by the court, 
quasi-judicial body or administrative agency conducting such proceedings. If Tenant is a 
necessary Party with respect to any such contest, or if any law'now or hereafter in effect requires 
that such proceedings be brought by or in the name 9fTen~nt, Tenant. at the request of Port and 
at no cost to Tenant, with counsel selected and engaged by Port, subject to Tenant's reasonable 
approval, shall join in or initiate, as the case may be, any such proceeding. Tenant, at its own 
expense and at its sole option, may elect to join in any such proceeding whether or not any law 
now or hereafter in effect requires that such proceedings be brought by or in the name of Tenant. 
Except as provided in the preceding sentence, Tenant shall not be subjected to any liability for 
the payment of any fines, penalties, costs, expenses or fees, including Attorneys' Fees and Costs, 
in connection with any such proceeding. 

SECTION 6. COMPLIANCE WITH LAWS 

6.1 Compliance with Laws and Other ·Requirements. 

(a). Tenant's Obligation to Comply. Tenant shall comply, at no cost to 
Port, (i) with all applicable Laws (including Regulatory Approvals), (ii) with all Mitigation 
Measures imposed on the sponsor of the Project, (iii) with the requirements of all policies of 
insurance required to be maintained pursuant to Section 18 of this Lease, and (iv) with the DA 
(so long as it remains in effect). The foregoing sentence shall not be deemed to limit Port's 
ability tci act in its legislative or regulatory capacity, including the exercise of its police powers, 
nor to waive any claim on the part of Tenant that any such action on the part of Port constitutes a 
Condemnation or an impairn1ent of Tenant's contract with Port. Iri particular, Tenant 
acknowledges that the Permitted Uses under Section 3.1 do not limit Tenant's responsibility to 
obtain Regulatory Approvals for such uses, including but not limited to, building permits, nor do 
such uses limit Port's responsibility in the issuance of any such Regulatory Approvals to comply 
with applicable Laws, including the California Environmental Quality Act. I~ is understood and 
agreed that Tenant's obligation to comply with Laws shall include the obligation to make, at no 

· cost to Port, all additions to, modifications of, and installations on the Premises that may be 
required by any Laws regulating the Premises, subject to the provisions of Sections 6.l(b)., 

(b) Unforeseen Requirements. The Parties acknowledge and agree 
that Tenant's obligation under this Section 6.1 to comply with all present or future Laws is a 
material part of the bargained-for consideration under this Lease-, Tenant's obligation to comply 
with Laws shall include, without limitation, the obligation to make substantial or structural 
repairs and alterations to the Premises (including the Improvements and the Bulkhead and 
Substructure), regardless of, among other factors, the relationship of the cost of curative action to 
the Rent under this Lease, the length of the then remaining Term hereof, the relative benefit of 
the repairs to Tenant or Port, the degree to which curative action may interfere with Tenant's use 
or enjoyment of the Premises, the likelihood that the Parties contemplated the particular Law 
involved, or the relationship between the Law involved and Tenant's particular use of the 
Premises. Except as provided in Sections 12 or 13, no occurrence or situation arising duririg the 
Term, nor any present or future Law, whether foreseen or unforeseen, and however. 
extraordinary, shall reliev~ Tenant C?f its obligations hereunder, nor give Tenant any right to 
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terminate this Lease in whole or in part or to otherwise seek redress against Port. Tenant waives 
any rights now or hereafter conferred upon it by any existing or future Law to terminate this 
Lease, to receive any abatement, diminution, reduction or suspension of payment of Rent, or to 
compel Port to make any repairs to comply with any such Laws, on account of any such 
occurrence or situation, except to the extent provided in Secti.ons 12, lJ,, 21.1 or 21.2. 

( c) Proof of Compliance. Tenant shall prompt! y upon request provide 
Port with evidence of its compliance with any of the obligations required under this Section. 

6.2 Regulatory Approvals. 

(a) City Approval$. Tenant understands and agrees that Port is ·• · 
entering into this Lease in its proprietary capacity as the holder of fee title to the Property for the 
public benefit consistent with the terms of the Public Trust, and not in its capacity as a regulatory 
. agency of the City. Tenant understands that the entry by the Port into this Lease shall not be 
deemed to imply that Tenant will be able to obtain any required approvals from City. 
departments, boards or commissions which have jurisdiction over the Premises, including the 
Port itself in its regulatory capacity. By entering into this Lease, the Port is in no way modifying 
Tenant1s obligations to cause the Premises to be used and occupied in accordance with all Laws, 
as provided herein. 

(b) Approval of Other Agencies: Conditions. Tenant understands that 
the Project and Tenant's contemplated uses and activities on the Premises, any subsequent 
changes in permitted uses, and any alterations or Subsequent Construction to the Premises, may 
require that approvals, authorizations or permits be obtained from governmental agencies with 
jurisdiction, including, but not limited to, BCDC, RWQCB, and the Army Corps ofEngineer3 .. .. . . ' 

Tenant shall be solely responsible for obtaining Regulatory Approvals as further provided in this 
Section. In any instance where Port will be required to act as a co-permittee, or where Tenant 
proposes Subsequent Construction which requires Port's approval under Section 10, Tenant shall 
not apply for any Regulatory Approvals (other than a building permit from the Port) without first 
obtaining the approval of Port, which approval will not be unreasonably withheld, conditioned or 
delayed. Throughout the pennit process for any Regulatory Approval, Tenant shall consult and 
coordinate with Port in Tenant's efforts to obtain such Regulatory Approval, and Port shall 
cooperate reasonably with Tenant in its efforts to obtain such Regulatory.Approval, provided that 
Port shall have no obligation to make expenditures or incur expenses other than administrative 
expenses. However, Tenant shall not agree to th~ imposition of conditions or restrictions in 
connection with its efforts to obtain a permit from any regulatory agency other than Port, if Port 
is required to be a co-permittee under suchperinit or the conditions or restrictions could create 
any obligations on the part of Port whether on or off the Property, unless in each instance .Port 
has previously approved such conditions in writing in Port's sole and absolute discretion. No 
such approval by Port shall limit Tenant's obligation to pay all the costs of complying with such 
conditions under this Section. Subject to the conditions of this Section, Port shall join, where 
required. in any applicatiOn by Tenant for a BCDC or other required Regulatory Approval, and in 
executing such permit, provided that Port shall have no obligation to join in any such application 
or execute the permit if the Port does not approve the conditions imposed by BCDC or other 
regulatory agency under such permit as provided herein. All costs associated with applying for 
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and obtaining any necessary Regulatory Approval shall be borne by Tenant. Tenant shall be 
responsible for complying, at no cost to Port or the City, with any and all condi,tions imposed by 
any regulatory agency as part of a Regulatory Approval. Tenant shall have the right to appeal or 
contest in any manner permitted by law any condition imposed upon any such Regulatory 
Approval. Tenant shall pay and discharge any fines, penalties or corrective actions imposed as a 
result ofthe failure of Tenant to comply with the tenns and conditions of ahy Regulatory 
Approval and Port shall have no liability for such fines and penalties. Without limiting the 
indemnification provisions of Section 17, Tenant shall Indemnify the Indemnified Parties from 
and against any and all such firies and penalties, together with Attorneys' Fees and Costs," for 
which Port may be liable in connection with Tenant's failure to comply with any Regulatory 
Approval. 

SECTION 7. TENANT'S MANAGEMENT AND OPERATING COVENANTS 

7 .1 Covenants. 

Following Completion of the Initial Improvements, Tenant shall maintain and 
operate the Premises, or cause the Premises to be maintained and operated, in a first-class maru1er 
consistent with a quality office development located in the· San Francisco Financial District, 
subject to the provisions of Se~tions 12and11 relating to damage and destruction and 
Condemnation. Tenant shall be exclusively responsible, at no cost to Port, for the management 
and operation of the Improvements except as otherwise set forth in the Port Sublease. ·In 
connection with man~ging and operating the Project, Tenant shall provide (or require others, 
including, without limitatiOn, Subtenants of the Project, to provide), such services as may be 
necessary or appropriate for a quality office building development in the San FranCisco Financial 
District, induding, but not limited to, (a) repair and maintenance of the Improvements, as mol'.e 
fully described in Section 8, (b) utility and telecommunications services, ( c) cleaning, janitorial, 
extermination. and trash removal, (d) landscaping and groundskeeping, and (e) security services 
for the Premises. 

SECTION.8. REPAIRANDMAINTENANCE 

8.1 Covenants to Repair and Maintain the Premises. 

. (a) Tenant's Duty to Maintain. Throughout the Tenn of this Lease, 
Tenant shall maintain and repair, at no cost to Port except as otherwise set forth in the Port 
Sublease, the Premises (including, but not limited to, the Bulkhead and Substructure, pier, pier 
apron. the Public Access Area and all other Improvements), in condition and repair as is 
appropriate for a quality office building development in San Francisco's Financial District and in 
compliance with all applicable Laws and the requirements of this Lease. Tenant shall promptly 
make (or cause others to make) all necessary or appropriate repairs, renewals and replacements, 
whether structural or non-structural, interior or exterior, ordinal-y or extraordina~y, foreseen or 
unforeseen, except as otherwise provided in Sections 12 or .Q. Tenant shall make such repairs 
with materials, apparatus and facilities as originally installed and approved by Port under the DA 
or this Lease, or, if not originally subject to Port approval or not commercially available, with 
materials, apparatus and facilities at least equal in quality, appearance and durability to the 
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materials, apparatus and facilities repaired, replaced or maintained. All such repairs and 
replacements made by Tenant shall be at least equivalent in quality, appearance, public safety, 
and durability to ari.d in all respects consistent with the Initial Improvements. 

(b) No Obligation of Port; Waiver of Rights. As between Port and 
Tenant, Tenant shall be solely responsible for the condition, op.eration, repair, maintenance and 
management of the Premises, including any and all Improvements, from and after the 
Commencement Date. Except as otherwise provided in the Port Sublease, Port shall have no 
obligation to make repairs or replacements of any kind or maintain the Premises (including the 
Bulkhead and Substructure, pier, pier apron, the Public Access Areas, or any other 
Improvements) or any portion thereof. Tenant waives the benefit of any existing or future law 
that would permit Tenant to make repairs or replacements at Port's expense, or (except as 
provided in Sections 12 and ll) abate or reduce any of Tenant's obligations under, or terminate, 
this Lease, on account of the need for any repairs or replacements .. Without limiting the 
foregoing, Tenant hereby"waives any right to make repairs at Port's expense as may be provided 
by Sections 1932(1), 1941 and I 942 of the California Civil Code, as any such provisions may 
from time to time be amended, replaced or restated. · 

. . 

(c) Notice. Tenant shall deliver to Port, promptly after receipt, a copy, 
of any notice which Tenant may receive from time to time: (i) from any governmental authority 
(other than Port) having responsibility for the enforcement of any applicaQle Laws (including 
Disabled Access Laws or Hazardous Materials Laws), asserting that the Project is in violation of 
such Laws; or (ii) from the insurance company issuing or responsible for administering one or 
more o.fthe insurance pqlicies required to be maintained by Tenant under Section 18, asserting 
that the requirements of such insurance policy or policies are not being met. 

SECTION 9. IMPROVEMENTS 

9.1 . Tenant's Obligation to Construct the Initial Improvements. 

Tenant shall construct the Initial Improvements in accordance with, and subject to 
all the terms, covenants, conditions and restrictions in, the DA. Port's issuance and recordation 
of a Certificate of Completion pursuant to the DA shall conclusively establish Tenant's 
satisfactory completion of such construction, except for the completion of any Deferred Items (as 
defined in the DA), which Tenant shall be obligated to complete under Section 1,4 of this Lease. 
Any Subsequent Construction shall be performed in accordance with Section 10. 

9.2 Title to Improvements. 

During the Term of this Lease, Tenant shall own all of the Improvements, 
including all Subsequent Construction and all appurtenant fixtures, machinery and equipment 
installed therein (except for trade fixtures and other personal property of Subtenants). At the 
expiration or earlier termination of this Lease, title to the Improvements, including appurtenant 
fixtures (but excluding trade fixtures and other personal property of Tenant and its Subtena!lts 
other than Port), will vest in Port i,.vithout further action of any Party, and without compensation 
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or payment to Tenant. Tenant and its Subt~nants shall have the right at any time, or from time to 
time, including, without limitation, at the expiration or upon the earlier termination of the Term 
of this Lease, to remove trade fixtures and other personal property from the Premises. 

SECT10N 10. SUBSEQUENT CONSTRUCTION 

, 1.0.1 Port's Right to Approve Subsequent Construction. 

(a) Construction Requiring Approval. Tenant shall have the right, 
from time to time during the Term, to perform Subsequent Construction in accordance with the · 
provisions of this Section 10, provided that Tenant shall not, without Port's prior written approval 
(which approval may be withheld by Port in its sole discretion): 

(i) Construct additional buildings or other additional 
structures. other than to replace or Restore th~se previously existing; . 

(ii) Increase the bulk or height of any Improvements beyond 
the bulk or height approved for the Initial Improvements; 

. (iii) Materi.ally alter the exterior architectural design of any 
lmproven~ents (other than changes reasonably requir~d to conform to changes in applicable 
Ln\v): 

(iv) Perform Subsequent Construction that would be 
inconsistent with preserving the historic character of the Premises or adversely affectthe 
certification of the Premises for the Historic Tax Credit; "· 

(v) Materially.increase the load of the Improvements on the 
Bulkhead or Substructure; 

(vi) Perform Subsequent Construction to the Public Access 
Areas that would materially adversely affect (other than temporarily during the period of such 
Subsequent Construction) the public access to, or the use or appearance of such Public Access 
Areas: 

(vii) Materially decrease the building area or the Rentable Area~ 
within the Premises or otherwise adversely affect the rental income to be generated by the 
Pri;::mises: 

(viii) Materially increase the Gross Building Area within the 
Premises: 

(ix)· Perform Subsequent Construction involving replacement or 
reconstruction that involves design, colors, or materials not originally approved by Port in 
accordance with the Construction Documents, unless materials originally installed are not 
n:asonnbly nvnilnble or do not meet current code requirements, and Tenant uses materials of 
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equal quality. durability and appearance to the materials originally installed) as determined by 
Port. 

(b) Notice by Tenant. At least thirty (30) days before commencing 
any Sups1equent Construction which in Tenant's good faith judgment requires Port's approval, 
Tenant shall notify Port of such planned Subsequent Construction. Such notice shall be 
accompanied by Final Construction Documents for such Subsequent Construction. Within 
twenty (20) days after receipt of such notice from Tenant, Port shall have the right to object to 
any such Subsequent Construction, to the extent that such Subsequent Construction requires 
Port's approval. 

(c) Permits. Tenant acknowledges that the provisions of this section 
are subject to Sections 6.l(a) and 10.7(a){ii). In particular, Tenant acknowledges that Port's 
approval of Subsequent Construction (or the fact that Tenant is not required to obtain Port's 
approval) does not alter Tenant's obligation to obtain all Regulatory Approvals and all permits 
required by applicable Law to be obtained from governmental agencies havingjurisdiction, 
including, where applicable, from the Port itself in its regulatory capacity. 

10.2 Minor Alterations. 

Unless otherwise required under Section 10 .1 ( a)(i)-( viii), but notwithstanding 
Section 10.1 (a)(ix), Port's approval hereunder shall not be required for (a) the installation, repair. 
or replacement of furnishings, fixtures, equipment or decorative improvements which do not 
materially affect the structural integrity .of the Improvements, (b) recarpetii::ig, repainting the 
interior of the Premises, groundskeeping, or similar alterations, or (c) any other Subsequent 
Construction which does not require a building permit or BCDC permit (collectively, "Minor 
Alterations"). 

10.3 Tenant Improvements. 

Except as otherwise required under the Port Sublease, Port's approval. hereunder 
shall not be required for the installation of tenant improvements and finishes to prepare portions 
of the Premises for occupancy or use by Subtenants, provided that the foregoing shall not alter 
Tenant's obligation to obtain any required Regulatory Approvals and permits, including, as 
applicable, a building permit from Port, acting in its regulatory capacity. 

I 0.4 Construction Documents in Connection with Subsequent Construction. 

(a) Preparation. Review and Approval· of Construction Documents. 
With regard to any Subsequent Construction which requires Port's approval under this Section 
l 0, Tenant shall prepare and submit to Port, for review and written approval hereunder, , 
reasonably detailed Schematic Drawings, and following Port's approval of such Schematic 
Drawings, Final Construction Documents which are consistent with the approved .Schematic . 
Drawings (collectively~ Schematic Drawings and Final Construction Documents are referred to 
as "Construction Documents"). Port may waive the submittal requirement of Schematic 
Drawings if it determines in' its discretion that the scope of the S~bsequent Construction does not 
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warrant such initial review. Construction Documents shall be prepared by a qualified architect 
or structural engineer duly licensed in California. Port shall approve or disapprove Construction 
Documents submitted to it for approval within thirty (30) days after submission. Any 
disapproval shall state in writing the reasons for disapproval. If Port deems the Construction 
Documents incomplete, Port shall notify Tenant of such fact within twenty-one (21) days after 
submission and shall indicate which portions of the Construction Documents it deems to be 
incomplete. If Port notifies Tenant that the Construction Documents are incomp_lefo, such 
notification shall constitute a disapproval of such Construction Documents. If Port disapproves 
Construction Documents, andTenant revises or supplements, as the case may be, and resubmits 
such Construction Documents in accordance with the provisions of Section 10.5, Port shall 
review the revised or supplemented Construction Documents to determine whether the revisions 
satisfy the objections or deficiencies cited in Port's previous notice of rejection, and Port shall· 
approve or disapprove the revisions to the Construction Documents within fifteen (15) days after 
resubmission. If Portfails to approve or disapprove Construction Documents (including 
Construction Documents which have been revised or supplemented and resubmitted) Within the 
times speCified within this Section 10.4, such failure shall not constitute a default under this 
Lease on the part of Port, but such Construction Documents·shall be deemed approved, provided 
that Tenant first provides Port with at least ten (10) days prior written notice that Tenant intends· 
to deem said Construction Documents so approved. 

(b) Progress Meetings: Coordination. From time to time at the request 
of either Party during the preparation of Construction Documents, Port and 'tenant shall hold. 
regular progress meetings to coordinate the preparation, review and approval of the Construction 
Documents. Port and Tenant shall communicate and consult informally as frequently as is 
necessary to ensure that the formal submittal of any Construction Documents to Port can receive 
prompt and speedy consideration:· 

l 0.5 Port Approval of Construction Documents. 

Upon receipt by Tenant of a disapproval of Construction Documents from Port, 
Tenant (if it still desires to proceed) shall revise such disapproved portions of such.Construction 
Documents in a manner that addresses Port's written objections. Tenant shall resubmit such 
revised portions to Port as soon as possible after receipt of the notice of disapproval. Port shall 
approve or disapprove such revised portions in the same manner as provided in Section 10.4 for 
approval of Construction Documents (and any proposed changes therein) initially submitted to 

. Port. If Tenant desires to make any substantial change in the Final Construction Documents after 
Port has approved them, then Tenant shall submit the proposed change to Port for its reasonable 
approval. ·Port shall notify Tenant in writing of its approval or disapproval within 'fifteen (15) 
days after submission to Port. Any disapproval shall state, in writing, the reasons therefor, and 
shall be made within such fifteen (15)-day period. 

10.6 Construction Schedule. 

(a) Performance. Tenant shall prosecute all Subsequent Construction 
with reasonable diligence, subject to Force.lYfajeure. 
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(b) Reports and Information. During periods of constrllction, Tenant 
shall submit to Port written progress reports when and as reasonably requested by Port, but" not · 
more frequently than once every three (3) months, except that during the last three (3) months 
during any period of such construction, Port may request that such reports be submitted monthly. 

10.7 Construction. 

(a) Commencement of Construction. Tenant shall not commence any 
Subsequent Construction until the following conditions have been satisfied or waived by Port: 

(i) Port shall have approved the Final Construction Documents 
(or those aspects of the Final Construction Documents as to which Port has an approval right'· 
under Section 10.1); , 

(ii) Tenant shall have obtained all permits and other Regulatory 
Approvals necessary to commence such construction in accordance with Section 6; 

(iii)· Tenant shall have submitted to Port in writing its good faith 
estimate of the anticipated total construction costs of the Subsequent Construction. If such good 
faith estimate exceeds One Million Dollars ($1,000,000), Tenant shall also submit evidence 
reasonably satisfactory to Port of Tenant's ability to pay such costs as and when due. 

(b) Construction Standards. All Subsequent Construction shall be 
accomplished expeditiously, diligently and in accordance with good construction and 
engineering practices and applicable Laws. Tenant shall undertake commercially reasonable 
measures to minimize damage, disruption or inconvenience caused by such work and make 
adequate provision for the safety and .convenience of all persons affected by such work. Dust, 
noise and other effects of such work shall be controlled using commercially-accepted methods 
customarily used to control deleterious effects associated with construction projects in populated 
or developed urban areas. In addition, in the case of Subsequent Construction which begins after 
the Improvements have opened for business to the general public, Tenant shall erect construction 
barricades substantially enclosing the area of such construction and maintain them until the 
Subsequent Construction has been substantially completed, to the extent reasonably nec_essary to 
minimize the risk of hazardous construction conditions. 

(c) Costs of Construction. Port shall have no responsibility for costs 
of any Subsequent Cons~ction exct1pt as provided in the Port Sublease. Tenant shall pay (or 
cause to be paid) all such costs. · 

(d) Rights of Access. During any period of Subsequent Construction, 
Port and its Agents shall have the right to enter areas in which Subsequent Construction is being 
performed, on reasonable prior notice during customary construction hours, subject to the rights 
of Subtenants and to Tenant's right of quiet enjoyment under this Lease, to inspect the progress 
of the work. Nothing in this Lease, however, shall be interpreted to impose an obligation upon 
Port to conduct such inspections or any liability i~ connection therewith. · 
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(e) Prevailing Wages. Tenant agrees that any person performing labor 
in the construction of the Initial Improvemerits or other Improvements to the Premises shall be 
paid not less than the highest prevailing rate of wages and that Tenant shall include, in any 
contract for construction of such improvements, a requirement that all persons performing' labor 
under such contract shall be paid not less than the highest prevailing rate of wages for the labor 
so performed. Tenant further agrees that, as to the construction of such improvements under this 
Lease, Tenant shall comply with all the provisions of subsection (b) of San Francisco Charter 
Section A 7.204 and Sections 6.33 through 6.45 of the San Francisco Administrative Code (as the 
san1e may be amended, supplemented or replaced) that relate to paymentofprevailing wages. 
Tenant shall require any contractor to provide, and shall deliver to City every month during any 
construction period, certified payroll reports with respect to all persons performing labor in the 
construction of any Improvements. 

10.8 Safety Matters. · 

Tenant; while performing any Subsequent Construction or maintenance or repair. 
of the Improvements (for purposes of this Section only, "Work"), shall undertake commercially 
reasonable measures in accordance with good construction practices to minimize the risk of 
injury or damage to adjoining portions of the Premises and Improvements and the surrounding 
property, or the risk of injury to members of the public; caused by or resulting from the 
performance of its Work. · 

10.9 As-Built Plans and Specifications; 

With respect to any Subsequent Construction costing Thirty Thousand Dollars 
($30,000) as Indexed, or more, for which Port's approval was required under Section 10, Tenant 
shall furnish to Port one set of as-built plans and specifications with respect to such Subsequent 
Construction within one hundred twenty (120) days following completion. If Tenant fails to 
provide such as-built plans and specifications to Port within the time period specified herefo, and 
such failure continues for an additional thirty ·(30) days following written request from Port, Port 
will thereafter have the right to cause an architect or surveyor selected by Port to prepare as-built 
plans and specifications showing such Subsequent Construction, and the reasonable cost of 
preparjng such plans and specifications shall be reimbursed by Tenant to Port as Additional Rent. 
Nothing in this Section shall limit Tenant's obligations, if any, to provide plans and 
specifications in connection with Subsequent Construction under applicable regulations adopted 
by Port in its regulatory capacity. 

SECTION 11. UTILITY SERVICES 

11. l Utility Services. 

(a) Provision of Services. Port, in its proprietary capacity as owner of 
the Property and landlord under this Lease, shall not be required to provide any utility services to 
the Premises or any portio:q. .of the Premises except as otherwise set forth in the Port Sublease.' 
Tenant and its Subtenants (except for Port whose utility responsibilities are as set forth in the 
Port Sublease) shall be responsible for contracting with, and obtaining, all necessary utility and 
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other services, as may be necessary and appropriate to the uses to which the Premises are put (it 
being acknowledged that City (including its Public Utilities Commission) is the sole and 
exclusive provider to the Premises of certain public utility services. Tenant will pay or caUf>e to 
be paid as the same become due all deposits, charges, meter installation fees, connection fees and 
other costs for all public or private utility ser\rices at any time rendered to the Premises or any 
part of the Premises, and will do all other things required for the maintenance and continuance of 
all such services. Tenant agrees, with respect to any public utility services provided to the 

· Premises by City, that no act or omission of City in its capacity as a provider of public utility 
services, shall abrogate, diminish, or otherwise affect the respective rights, obligations and 
liabilities of Tenant and Port under this Lease, or entitle Tenant to terminate this Lease or to claim 
any abatement or diminution of Rent. Further, Tenant covenants not to raise as a defense to its 
obligationsunder this Lease, or assert as a counterclaim or cross-claim in any litigation or 
arbitration between Tenant and.Port relating to this Lease, any Losses arising from or in connection 
with City1s provision (or failure to provide) public utility services, except to the extent that failure to 
raise such claim in connection with such litigation would result in a waiver of such claim. The 
foregoing shall not constitute a waiver by Tenant of any claim it may now or in the future have (or 
claim to have) against any such public utility provider relating to the provision of (or failure to 
provide) utilities to the Premises. 

(b) Antennae and Telecommunications Dishes. No antennae or 
telecommunications dish or other similar facilities may be installed on the Premises without the 
prior written approval of Port, which approval shall not be unreasonably withheld, conditioned or 
delayed. Any Wireless Telecommunications Systems shall be subject to Port's approval 
pursuant to the Port Commission's adopted policy on the siting and requirements for Wireless 
Telecommunications Systems. No such antennae shall interfere with City's emergency and 
non-emergency communications facilities or the transmission facilities of Port. Tenant agrees, at 
the request of Port or City, to permit Port or City to install, at City's or Port's sole cost, 
telecommunications or transmission equipment reasonably required for Port's or City's 
operations, including without limitation, facilities for City's emergency or 800 Mhz City wide 
radio system communications facilities (or its successor), at a location on top of the 
Improvements reasonably acceptable to Tenant. 

11.2 Hetch-Hetchy Power. 

Tenant shall purchase (i) all of its electricity for the Improvements from the 
City's utility provider, which presently is Hetchy-Hetchy Water and Power, or from Port, at then 
prevailing market rates for comparable types of load, so long as· such electricity is reasonably 
available for Tenant's needs, and (ii) all other utility services for the Improvements from the City 
so long as City is in the business of providing such utility sel"Vices, is able to timely make the 
required utility connections and hookups, and City charges then prevailing market rates for 
comparable services. Notwithstanding Section 27, Tenant's sole remedy for any failure of the 
City's utility to deliver such utility services as provided herein shall be to change providers if 
such failure continues for a period of more than thirty (30) days, or if Port is the contracting 
entity with the utility provider, Tenant may request Port to change providers and Port shall so as 
soon as reasonably practicable after Tenant's request. 
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SECTION 12. DAMAGE OR DESTRUCTION 

12.1 General; Notice; Waiver. 

(a) General. If at any time during the Term any damage or destruction 
occurs to. all or any portion of the Premises, including the Improvements thereon, and including; 
but not limited to, any Major Damage and Destruction, the rights and obligations of the Parties 
shall be as set forth in this Section. For purposes hereof, "damage or destructionn shall not 
include a Release of Hazardous Materials at or affecting the Premises to the extent that such 
release is not covered by insurance carried (or required to be carried) by Tenant. 

(b) Notice. If there is any damage to or destruction of the Premises·or 
of the Improvements thereon or any part thereof, which (i) could materially impair use or 

. operation of the Improvements for their intended purposes for a period of thirty (30) days or 
longer, or (ii) exceeds in an individual instance the amount of Fifty Thousand Dollars ($50,000) 
or aggregate amount of Two Hundred Fifty Thousand Dollars ($250,000), Tenant shall promptly, 
but not more thari ten ( 10) days after the occurrence of any such damage or destruction, give 
written notice thereof to Port describing with as much specificity as is reasonable the nature and 
extent of such damage or destruction. 

(c) Waiver. The Parties intend that this Lease fully govern all of their 
rights and obligations in the event of any damage or destruction of the Premises .. Accordingly, 
Port and Tenant each hereby waive the provisions of Sections 1932(2) and 1933(4) of the 
California Civil. Code, as such sections may from time to time be amended, replaced, or restated. 

12.2 Rent after Damage or Destruction. 

If there is any danmge to or destruction of the Premises, including the 
Improvements thereon, this Lease shall not terminate except as othenvise specifically provided in 
Section 12.4. In the event of any damage or destruction to the Imp~ovementsthat does not result 
in a termination of this Lease, the Rent payable hereunder will continue without abatement; 
provided however, that during the period required for Tenant to Restore the Improvements, Rent 
shall be payable from the proceeds of rental interruption or business interruption insurance 
-required to be maintained by Tenant under Section 18. l(a)(vii) to the extent that such proceeds 
are attributable to Rent hereunder (or payable by Tenant in the amount of the proceeds which 
would have been payable but for Tenant's default in its obligations to maintain such insurance). 
To the extent that such insurance proceeds do not cover Rent hereunder, then the amount of Rent 
for which insurance proceeds are not available (or which would have been available but for 
Tenant's default in its obligations to maintain such insurance) will be temporarily abated 
proportionately with the degree to which Tenant's use of the Premises is impaired by the damage 
or destruction commencing from the date of the damage or destruction and continuing during the 
period required for Tenant to Restore the Improvements. Tenant shall pay or cause to be paid to 
Port. immediately upon receipt thereof, all proceeds of the rental interruption or business 
interruption insurance required to be carried by Tenant hereunder (or which would have been 
payable but for Tenant's default in its obligations to maintain such insurance) arising out of or in 

··connection with the damage or destruction to the extent such proceeds are attributable to Rent 
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hereunder. 

12.3 Tenant's Obligation to Restore~ 

If all or any portion of the Improvements are damaged or destroyed by an event 
not constituting an Uninsured Casualty or Major Damage or Destruction for which Tenant elects 
to terminate this Lease under Section 12.4, then Tenant shall, subject to Section 12.4 hereof, 
within a reasonable period of time, commence and diligently, subject.to Force Majeure, Restore 
the Imprqvements to the condition they were in immediately before such damage or destruction, 
to the extent possible in accordance with then applicable Laws (including, but not limited to, any 
required code upgrades), without regard to the amount or availability of insurance proceeds. All 
Restoration performed by Tenant shall be h1 accordance with the procedures set forth in 
Section 10 relating to Subsequent Construction and shall be at Tenant's sole expense. 

12.4 Major Damage and Destruction or Uninsured Casualty. 

(a) Tenant's Election to Restore or Terminate. If an event of Major 
Damage or Destruction occurs during the last five (5) years of the Term, or if an event of 
Uninsured Casualty occurs at any time during the Term, then Tenant shall provide Port with a 
written notice (the "Casualty Notice") either (i) electing to commence and complete Restoration 
of the Improvements to the condition they were in immediately before such Major Damage or 
Destruction or Uninsured Casualty to the extent possible in accordance with then applicable Law 
(including any required code upgrades); or (ii) electing to terminate this Lease (subject to Section 
l2.4(b)). For purposes hereof, "Uninsured Casualty" will mean any of the following: (1) an 
event of danrnge or destruction occurring at any time during the Term for which the costs of 
Restoration (including the cost of any required code upgrades) exceeds Fifty Thousand Dollars 
($50,000.00), as Indexed, plus the amount of any applicable policy deductible, and which is not 
insured or insurable under the policies of insurance that Tenant is required to carry under Section 
18 hereof~ (2) an event of damage or destruction occurring at any time during the Term which is 
covered under Tenant's policies of earthquake or flood insurance but where the cost of 
Restoration (including the cost of any required code upgrades) will exceed the net proceeds of 
any insurance payable (or which would have been payable but for Tenant's default in its 
obligation to 1-i1aintain insurance required to be maintained hereunder) by at least Fifty Thousand 
Dollars ($50,000.00)~ as Indexed; plus the amount of any applicable policy deductible. Tenant 
shall provide Port with the Casualty Notice no later than the earlier to occur of the date that is (x) 
thirty (30) days following receipt of an initial written demand from any Non~Affiliate Mortgagee 
or (y) ninety (90) days following the occurrence of such Major Damage or Destruction or 
Uninsured Casualty. Except in the case of Uninsured Casualty, as a condition to making such 
election. Tenant shall pay or cause to be paid to Port, immediately upon receipt thereof, the 
proceeds of the rental interruption or business interruption insurance required hereunder arising 
out of or in connection with the casualty causing such Major Damage or Destruction to the extent 

. attributable to the rent payable to Port under this Lease for the duration of such event of Major 
Damage or Destruction. If Tenant elects to Restore the Improvements, all bf the provisions of 
Section l 0 that are applicable to Subsequent Construction of the Improvements shall apply to 
such Restoration of the Improvements to the condition they were in prior to such Major Damage 
or Destruction ~s if such Restoration were Subsequent Construction. 

35 
U\NI IS\l'mR lll.ll1\SI! ORA!'TS\l'l!!R I LEASE V9 FINAL.OOCI 



··"\"···· •. 

__ / 

(b) Conditions. to Termination As a condition precedent to Tenant's 
right to terminate the Lease upon the occurrence of either of the events set forth in Section 
12.4(a) above,. Tenant shall do all of the following: · 

/ 

(i) In its Casualty Notice elec~ing to terminate 
described in Section 12.4(a)~ Tenant shall state the cost of Restoration, and, in the 
case of earthqu.ak.e or flood damage, the amount by which the cost of Restoration 
plus the amount of any applicable policy deductible exceeds insurance proceeds 
payable (or which would have been payable but for Tenanes default in its 
obligation to maintain insurance required to be maintained hereunder); arid 

(ii) Tenant shall pay or cause to be paid the following 
amounts from casualty insurance proceeds the later of making the election to 
terminate or immediately upon receipt in the following order of priority: 

(A) first, if Port determines it will Demolish the 
Improvements, then to ·Port for the costs of Demolition of the Improvements;· 

(B) second, to Port, which portion is an amount 
. equal to all accrued and unpaid Reµt owed.by Tenant to Port under this Lease; 

(C) third, to each Non-Affiliate Mortgagee 
demanding payment thereof in accordance with its Non-Affiliate Mortgage and 
applicable Law (in order of lien priority and not prorata), that portion of the 
remaining casualty insurance proceeds arising out of or in connection with the 
casualty causing such Major Damage or Destruction in an amount not to exceed 
the aggregate amounts secured by all Non-Affiliate Mortgages existing at the time 
of such payment, which sums shall be applied by each such Non-Affiliate 
Mortgagee to such indebtedness; and 

(D) fourth to Port and Tenant, as their interests 
may appear, all remaining insurance proceeds arising out of or in connection with 
the casualty causing such Major Damage or Destruction. 

(iii) . upon tennination, Tenant shall deliver possession of 
the Premises to Port and quitclaim to Port all right, title and interest in the 
Premises and any remaining Improvements. 

(c) Port's Election Upon Notice of Tennination. Notwithstanding the 
foregoing~ if Tenant elects to terminate this Lease under circumstances permitted by 
Section 12.4(a) then Port may, by notice iri writing given to Tenant within 60 days after Tenant's 
Casualty Notice, elect any of the following: (i) terminate the Lease and accept the surrender of 
the Premises in·their then-existing condition, free of any existing Subleases (unless otherwise 
assumed by Port) (ii) iri the event of an Uninsured Casualty, continue the Lease in effect, and pay 
the an1ount by which the cost of Restoration (including the cost of any required code upgrades) 
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will exceed Fifty Thousand Dollars ($50,000.00), as Indexed, plus the amount of any applicable 
policy deductible, or in the case of earthquake or flood, the amount by which the cost of 
Restoration (including the cost of any required code upgrades) will exceed the net proceeds of 
any earthquake or flood insurance payable (or which would have been payable but for Tenant's 
default in its obligation to maintain such insurance) by more than Fifty Thousand Dollars 
($50,000.00), as Indexed, plus the amount of any applicable policy deductible and require Tenant 
to Restore the Premises in accordance with Section 12.4(b); or (iii) continue the Lease in effect 
and undertake the Restoration of the Premises itself, provided that such Restoration is anticipated 
to be completed within 365 days after such event of damage or dest,ruction, as determined by 
Port in its reasonable judgment. 

12.5 Effect of Termination. 

Provided that there shall not have occurred any Event of Default (or Unmatured Event of 
Default) under this Lease that has not been waived by Port, ifTenant elects to terminate the 
Lease under Section 12.4(a) above, and Port elects not to continue the Lease in effect as allowed 
under ,Section 12.4(c), then, on the date that Tenant shall have fully complied with all other 
provisions of Section l 2.4(b) to the satisfaction of Port, this Lease shall terminate. Upon such· 
termination, the Parties shall be released thereby without further obligations to the other Party as 
of the effective date of such termination subject to payment to Port of accrued and unpaid Rent, 
up to the effective date of such termination to the extent not paid out of insurance proceeds; 
provided, however, that the indemnification provisions hereof shall survive any such termination 
with respect to matters arising before the date. of any such termi'nation. In addition, termination 
of this Lease under this Section 12 shall not limit the right of a Mortgagee to a New Lease under 
Section 38 unless such Mortgagee has agreed otherwise. At Port's request following any 
termination, Tenant shall deliver to Port a duly executed and acknowledged quitclaim deed 
suitable for recordation and in form and content satisfactory to Port. 

12.6 Distribution Upon Lease Termination. 

If Tenant is obligated to and fails to Restore the Improvements as provided herein and 
this Lease is terminated, all insurance proceeds held by Port, Tenant and, subject to Section 38, 
any Mortgagee or not yet collected, shall be paid to and retained by Port. 

12.7 Event of Default. 

If there shall have occurred an Event of Default (or Unmatured Event of Default) 
hereunder that has not been waived in writing by Port, Port shall receive all insurance proceeds 
to the extent that such amounts may be applied to the satisfaction ofTeriant's obligations under 
this Lease. · 

12.8 Use oflnsurance Proceeds. 

(a) Restoration. Except in the·event of termination of this Lease, all 
all-risk coverage insurance proceeds, earthquake and flood proceeds and boiler and machinery 
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insurance proceeds paid to Port or Tenant by reason of damage to or destruction of any 
Improvements, ilany, must be used by Tenant for the repair or r~building of such Improvements 
except as specifically provided to the contrary. in this Section 12. 

(b) Payment to Trustee. Except as otherwise expressly provided to the 
contrary in this Section 12, and if Tenant Restores the Improvements, any insurer paying 
compensation under any all-risk or earthquake insurance policy required to be carried hereunder 
shall pay such proceeds to (i) a trustee (which shall be a bank or trust _company; designated by 
Port within twenty (20) days after written request by Tenant, having an office in San Francisco) 
or (ii) the Mortgagee that is the holder of any Mortgage which is a lien against the 
Improvements, at the option of such Mortgagee. However, such trustee or Mortgagee shall pay 
to Tenant, from time to time as the work of rebuilding, Restoration and repair shall progress, in 
amounts designated by certification, by architects licensed to do business in the State, shoWing 
the application of such amounts as payment for such repairs, rebuilding and Restoration. The 
Trustee or Mortgagee, as the case may be, shall be required to make such payments upon 
satisfaction that the amount necessary to provide for Restoration or repair of any buildings and· 
other Improvements destroyed or damaged, which may exceed the amount received upon such 
policies, has been provided by the insured for such purposes and its application for such purposes 
is assured.. Payment to Tenant shall not be construed as relieving the Tenant from the , 
necessity of repairing such damage. promptly in accordance with the terms of this Lease. Tenant 
shall pay all reasonable fees of the trustee, b_ank or trust company for its services. Provided that 
no Event of Default (or Unmatured Event of Default) that has not been waived by Port shall exist 
on the date such damage is repaired, the Improvements shall have been Restored in accordance 
with the provisions of this Section 12 and all sums due under this Lease shall have then been 
paid in full, any excess of monies received from insurance remaining with the trustee or 
Mortgagee after the Restoration or repair of the Improvements as required by this Section shall 
be paid to Tenant. 

12.9 No Release ofTenant's Obligations. 

No damage to or destruction of the Premises or Improvements or any part thereof 
for fire or any other cause shall permit Tenant to surrender this Lease or relieve Tenant from any 
obligations, including, but not limited to, the obligation to pay Rent, including any and all 
Additional Rent, except as otherwise expressly provided herein. 

12.10 Arbitration of Disputes Relating to Estimated Costs of Restoration. 

(a) Estimators. In the event Port and Tenant cannot mutually agree 
upon the cost of Restoration or the cost of replacing the Improvements under Sections 12.4(a), 
such disputed amount shall be determined in the manner provided in this Section 12.10. Either 
Party may invoke the provisions of this Section 12.10 at any time that a dispute as to any such 
amount exists, by delivering written notice to the other Party. Within twenty (20) business days 
after delivery of notice invoking the provisions of this Section, each Party shall designate, by 
written notice to the other Party, a licensed general contractor having at least ten (10) years 
experience in estimating construction costs of major construction projects in the City to estimate 
the cost or amount in dispute. Each such estimator shall be competent, licensed, qualified by 
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training and experience in the City, disinterested and independent. Each estimator (or if either 
Party fails to appoint its estimator within such twenty (20) business day period, the estimator 

· appointed by the other Party) shall make an independent determination of the disputed amount in 
accordance with the provisions hereof. The estimators may share and have access to objective 
.inforn1ation in preparing their estimatest but they will otherwise act independently. Each 
estimator shall complete, sign and submit its written estimate of the disputed construction or 
replacement cost, as applicable, within fifteen (15) business days after the appointment of both 
estimators, unless the Parties agree to permit a longer period of time. If the higher estimate is not 
rhore than one hundred ten percent (110%) of the lower estimate, the disputed amount shall be 
determined for purposes of this Lease to equal the average of the two (2) estimates.· 

(b) Arbitration. If the higher estimate is more than one hundred ten· 
percent (110%) of the lower estimate, the Parties shall agree upon and appoint an independent 
arbitrator within thirty (30) days after the first two (2) estimates have been submitted to the 
Parties. The arbitrator shall have the minimum qualifications required of an estimator pursuant 
to subsection (a) above, and shall also have experience acting as an arbitrator of disputes 
involving construction costs or construction disputes. If the Parties do not appoint such arbitrator 
within such thirty (30) day period, then either Party may apply to the Superior Court of the State 
of California in and for the County of San Francisco for appointment of an arbitrator meeting the 
foregoing· qualifications. If the court denies or otherwise refuses to act upon such application, 
either Party may apply to the American Arbitration Association, or any similar provider of 
professional commercial arbitration services, for appointment in af,:cordancewith the rules and 
procedures of such organization of an independent arbitrator meeting the foregoing 
qualifications. The arbitrator shall consider the estimates submitted by the Parties as well as any 
other relevant written evidence which the Parties may choose fo submit. If a Party chooses to 
submit any such evidence, it shall deliver a complete and accurate copy to the other Party at the 
same time it submits the same to the arbitrator. Neither Party shall conpuct ex oarte 
communications with the arbitrator regarding the subject matter of the arbitration. Within fifteen 
(15) business days after his or her appointment, the arbitrator shall conduct a hearing, a~~hich 
Port and Tenant may each make supplemental oral and/or written presentations, with an 
opportunity for testimony by the estimators and questioning by the Parties and the arbitrator. 
Within ten (10) business days following the hearing, the arbitrator shall select the estimate 
submitted by one or the other· of the first two (2) estimators, as the n-iore accurate estimate of the 
disputed amolint, in the opinion of the arbitrator. The determination of the arbitrator shall' be 
limited solely to the issue of deciding which of the estimates is closest to the actual disputed 
value or amount. The arbitrator shall have no right to propose a middle ground or to modify 
either of the two estimates, or to modify any provision of this Lease. 

(c) Conclusive Determination. Except as provided in California Code 
of Civii Procedure Section 1286.2 (as the same may be amended from time to time), the 
detern1ination by the estimators or the arbitrator, as applicable, shall be conclusive, final and 
binding on the Parties. Neither the estimators nor the arbitrator shall have any power to modify 
any of the provisions of this Lease. Subject to the provisions of this Section, the Parties will 
cooperate to provide all appropriate infommtion to the estimators and the arbitrator. The · 
estimators and the arbitrator will each report their respective determinations in writing, supported 
by the reasons for the determination. 
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(d) Conduct of Arbitration Proceeding. Any arbitration proceeding 
under this Section 12.10 shall be subject to California Code of Civil Procedure Sections 12&0 to 
1294.2 (but excluding Section 1283.05 with respect to discovery), or successor California laws 
then in effect relating to arbitration generally. Any such proceeding shall be conducted in the 
City of San Francisco. 

(e) , . Fees and.Costs: Waiver. Each Party shall bear the fees, costs and 
expenses of the estimator it selects •. The fees, costs and e~penses of the arbitrator and the costs 
and expenses of the arbitration proceeding, if any, shall be shared equaily by Port and Tenant. · 
The Parties waive any claims against the estimator appointed by the other Party, and against the 
arbitrator, for negligence, malpractice, or ~imilar claims in the performance of the estimates or 
arbitration contemplated by this Section. 

(f) ARBITRATION OF DISPUTES. With respect to the arbitration 
provided for in this Section· 12.10, the Parties agree as follows: 

NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO 
HA VE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE 
"ARBITRATION OF DISPUTES" PROVISIONS IN THIS LEASE DECIDED BY 
NEUTRAL ARBITRATION AS PROVIDED BY CALIFORNIA LAW AND YOU 
ARE GIVING UP ANY RIGHTS YOU MIGHT POSSESS TO HA VE THE DISPUTE 
LITIGATED IN A COURT OR JURY TRIAL. BY INITIALING IN THE SPACE 
BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS TO DISCOVERY AND 
APPEAL, UNLESS THOSE RIGHTS ARE SPECIFICALLY INCLUDED IN THE 
"ARBITRATION OF DISPUTES" PROVISION. IF YOU REF.USE TO SUBMIT TO 
ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU MAY BE 
COMPELLED TO ARBITRATE UNDER THE AUTHORITY OF THE CALIFORNIA, 
CODE OF CIVIL PROCEDURE. YOUR AGREEMENT TO THIS ARBITRATION 
PROVISION IS VOLUNTARY. 

WE HA VE READ AND UNDERSTAND THE FOREGOING AND AGREE TO 
SUBMIT DISPUTES ARISING OUT OF THE MATTER CLUDED IN THE 
"ARBITRATION OF DISPUTES" PROVISIONTO L ARBITRATION. 

P'ii?!ls Tenant's Initials 

Any judgment upon the award rendered by the arbitration may be entered in any 
court having jurisdiction of such arbitration in accordance with the terms of this Lease. This 
arbitration provision does not affect the rights of either Party to seek confirmation, correction or 
vacation of the arbitration award pursuant to California Code ofCiyil Procedure Section 1285 
ct seq. 
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SECTION 13. CONDEMNATION 

13. l General: Notice: Waiver. 
' 

(a) General .. If, at any time during the Term, there is any 
Condemnation of all or any part of the Premises, including any of the Improvements, the rights 
and obligations of the Parties shall be determined pursuant to this Section 13. 

(b) Notice. In «:;ase of the commencement of any proceedings or 
negotiations which might result in a Condemnation of all or any portion of the Premises driring 
the Term, the Party learning of such proceedirigs shall promptly give written notice of such 
proceedings or negotiations to the other Party. Such notice shall describe with as much 
specificity as is reasonable, the nature and extent of such Condemnation or the nature of such 
proceedings or negotiations and of the CondemnatiOn which might result therefrom, as the case 

.may be. 

(c) Waiver. Except as· o.therwise provided in this Section 13, the 
Parties intend that the provisions of this Lease shall govern their respective rights and obligatiOns 
in the event of a Condemnation. Accordingly, but without limiting any right to terminate this 
Lease given Tenant in this Section 13, Tenant waives any right to terminate this.Lease upon the 
occurrence ofa Partial Condemnation under Sections 1265.120 and 1265.130 of the California 
Code of Civil Procedure, as such sections may from time to time be amended, replaced or 
restated. ' 

13.2 Total Condemnation. 

If there is a Condemnation of the entire Premises or Tenant's leasehold interest 
therein (a "Total Condemnation"), this Lease shall terminate as of the Condemnation Date. 

13 .3 Substantial Condemnation, Partial Condemnation. 

If there is a Condemnation of any portion but less than all of the Premises, the 
rights and obligations of tqe Parties shall be as follows:·· 

(a) Substantial Condemnation. Ifthere is a Substantial Condemnation 
of n portion of the Premises or Tenant's leasehold estate, this Lease shall terminate, at Tenant's 
option, as of the Condemnation Date, as further provided below. For purp'oses of this Section 13, 
a Condemnation ofless than the entire Premises or ofless than Tenant's leasehold estate shall be 
a Substantial Condemnation, and this Lease shall terminate, at Tenant's option (which shall be 
exercised, if at all, at any time within ninety (90) days after the Condemnation Date by delivering 
written notice of termination to Port) 'if Tenant reasonably determines that such Condemnation 
ren~iers the Project untenantable, unsuitable or economically infeasible for its intended use as a 
Class A office project; provided, however, a Condemnation described above shall not be 
substantial. and Tenant shall have no right to tem1inate this Lease under this Section, if the 
condition rendering the Project unsuitable, untenantable, or economically infeasible for quality 
office use, as the case may be, can be cured by the performance of Restoration, and (i) the.cost of 
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such Restoration does not exceed by at least Fifty Thousand Dollars ($ 50,000.00 the portion of 
the Award fairly allocable to severance damages suffered by Tenant, or (ii) Port (in its sole and 
absolute discretion and without any obligation to do so) gives written notice to Tenant within 
thirty (30) days (subject to extension as provided below) after receipt of Tenant's termination 
notice that Port agrees, at its cosfand expense, to pay any amount by which the cost of such 
Restoration exceeds by at least Fifty Thousand Dollars ($50,000.00 the amount of the Tenant's 
severance damages. In either such case, this Lease shall not terminate, and Tenant shall perform 
such Restoration, subject to the provisions of Sections 10 and 13.4), within a reasonable time, 
subjC?ct to events of Force Majeure. In any such case, however, Minimum Rent shall be adjusted 
in accordance with the provisions of Section 13.3(b), and in addition, Minimum Rent shall be 
abated during the period necessary for the performance of such Restoration in an equitable 
amount to reflect the loss of use of the Premises during the period of such Restoration, as 
determined by the Parties, or in the absence of an agreement between the Parties, by court under 
Section 13.3(b). In addition, Port may extend the 30-day period for Port to deliver notice under 
clause (2) above, for up to ninety (90) additional days, by giving notice of such extension io 
Tenant within the original 30-day period following receipt of Tenant's t~rmination notice, 
provided if Port extends such period, no Minimum Rent shall be payable under this Lease during 
the term of any such extension. Port's right to exercise the option described in clause (2) above 
shall be conditioned upon Port and Tenant reaching an agreement, with respect to the schedule 
for performance of required work, the timing of payments of Port's contribution to the costs of 
such work (to the extent not available from Port's share of the Award), and any other related 
issues which may be necessary or appropriate for resolution in connecti1;m with such work and 
the payment for such work. If no satisfactory agreenient is reached within such period, Port shall 
have no right to exercise such right, and such Condemnation shall be deemed a Substantial 
Condemnation. 

(b) Partial Condemnation. If there is a Condemnation of any portion 
of the Premises or Tenant's leasehold estate which does not result in a termination of this Lease 
under Section 13.2 or Section 13.3Ca) (a "Partial Condemnation"), this Lease shall terminate only 
as to the portion of the Premises taken in such Partial Condemnation, effective as of the 
Condemnation Date. In the case of a Partial Condemnation, or in the case of a Substantial 
Condemnation which does not result in a termination of this Lease, the Minimum Rent for the 
remainder of the Premises shall be adjusted to reflect the diminution in.value of the remaining 
portion of the Premises as of the Condemnation Date. Such Minimum Rent adjustment shall be 
separately computed with respect to (i) the temporary period during which.any necessary 
Restoration will be perfom1ed; and (ii) the period following completion of any neces~ary 
Restoration. The Parties shall first negotiate in good faith in an attempt to determine by 
agreement the appropriate adjustment. If the Parties do not reach agreement within thirty (30) 
days following the Condemnation Date, the adjustment(s) shall be determined by the same court 
of law that establishes the Award. In the case of a Partial Condemnation, this Lease shall remain 
in full force and effect as to the portion of the Premises (or of Tenant's leasehold estate) 
remaining immediately after such Condemnation, and Tenant shall promptly commence and 
complete. subject to events of Force Majeure, any necessary Restoration of the remaining portion· 
nf the Premises, at no cost to Port. Any such Restoration shall be perfom1ed in accordance.with 
the provisions of Section 10. 
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13.4 Awards. 

Except as provided in Section 13. l(a) and in Sections 13.5 and i3.6, Awards and 
other payments to either Port or Tenant on account of a Condemnation, less costs, fe~s and 
expenses (including, without limitation, reasonable Attorneys' Fees and Costs) incurred in the 
collection thereof (11Net Awards and Payments") shall be allocated between Port and Tenant as 
follows: · 

(a) first, to pay costs of Restoration incurred by Tenant; 

(b) second, Port and Tenant shall each be allocated the value of their 
respective interests in the Premises (to the extent Condemned), together with interest thereon· · 
from the Condemnation Date to the date of payment at the rate paid on the Award, and 
Attorneys' Fees and Costs, to the extent awarded. Port's severance damages, if any, shall reflect 
the adjustment of Minimum Rent as set forth in Section 13.3(b). The values of Port's and 
Tenant's respective interests in the Premises shall be established by the same court of law tl}at 
establishes the amount of the A ward. If less than all of the Premises is Condemned, and this 
Lease is terminated. the fair market value of the remaining Premises and Improvements thereon 
which become the property of Port upon.such termination shall. be treated for purposes of this 
Section as received by Port on account of its share of the Award and the cash payme.nt payable to 
Port shall be reduced by a like amount and instead paid to Tenant; 

(c) third, to Port from the share otherwise allocated to Tenant; in an 
amourit equal to any accrued and unpaid Rent owed by Tenant to ~ort under this Lease for . 
periods prior to the Condemnation Date·; 

(d) fourth, to Tenant from the share otherwise allocated to Port, in an 
·amount equal to any accrued and unpaid Port Rent owed by Port to Tenant under the Port 
Sublease~ and 

(e) fifth, to Tenant from the share otherwise allocated to Port, in an 
mn.ount equal to any sum which Port has agreed to pay towards the cost of Restoration under 
clause (2) of Section J 3,3Ca). · 

. 13.5 Teri1porary Condemnation. 

If there is a Condemnation of all or any portion of the Premises for a temporary 
period lasting less than the remaining Tenn of this Lease, other than in· cohnection with a · 
Substantial Condemnation or a Partial Condemnation of a portion of the Premises for the 
remainder of the term, this Lease shall remain in full force and effect, there shall be no 
abatement of Rent, and the entire Award shall be payable to Tenant. 
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SECTION 14. LIENS 

14.1 Liens. 

Tenant shall not create or permit the attachment of, and shall promptly following 
notice~ discharge at no cost to Port, any lien, security interest, or encumbrance on the Premises or 
Tenant's leasehold estate, other than (i) this Lease, the Port Sublease, other permitted Subleases 
and Permitted Title Exceptions, (ii) liens for non-delinquent Impositions (excluding Impositions 
which may be separately assessed against the interests of Subtenants), except only for 
Impositions being contested as permitted by Section 5, (iii) Mortgages permitted under 
Section 38, (iv) Mortgages encumbering the subleasehold interests of Subtenants, provided no 
such Mortgage encumbers Tenant's leasehold estate unless such Mortgage is permitted under' · 
Section 38, and (v) liens of mechanics, material suppliers or vendors, or rights thereto~ for sums 
which under the terms of the related contracts are not at the time due or which are being 
contested as permitted by Section 5. The provisions of this Section do not apply to liens created 
by Tenant on its Personal Property . .-

14.2 Mechanics' Liens. 

Nothing in this Lease shall be deemed or construed in. any way as constituting the 
request of Port, express or implied, for the performance of any labor or the furnishing of any 
materials for any specific improvement, alteration or repair of or to the Premises or the 
Improvements, or any part thereof. Tenant agrees that at a,11 times when the same may be 
necessary or desirable, Tenant shall take such action as may be required by Port or under any 
Law in existence or hereafter enacted which will prevent the enforcement of any mechanics' or 
similar liens against the Premises. Tenant's leasehold interest, or Port's fee interest in the 
Premises for or on account of labor, services or materials furnished to Tenant, or furnished at 
Tenant's request. Tenant shall provide such advance vvritten notice of any Subsequent 
Construction such as shall allow Port from time to time to post a notice of non-responsibility on 
the Premises. If Tenant does not, within sixty'(60) days following the imposition of any such 
lien, cause the same to be released of record, it shall be a material default under this Lease,"and 
Port shall have, in addition to all otl}er rernedies provided by. this. Lease or by Law, the right but 
not the obligation to cause the same 'to be released by such means as it shall deem proper, 
including without limitation, payment of the claim giving rise to such lien. All sums paid by 
Port for such purpose and all reasonable expenses incurred by Port in connection therewith shall 
be payable to Port by Tenant within thirty (30) days following written demand by Port. 

SECTION 15. SECURITY DEPOSIT 

15. l Waiver of Security Deposit. 

. For so long as Port remains a subtenant of the Premises under the Port Sublease, 
no security deposit will be required hereunder. 

If the Port Sublease tem1inates prior to the termination hereof for any reason other 
than u dcfoult by Port. then within 30 days after the termination of the Port Sublease, Tenant 
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shall pay to Port, in addition to Rent, a Security Deposit (the "Security Deposit") in an initial 
amoum equal to two month's Minimum Rent and two month's Participation Rent based on an 
average per month amount for the previous 12-month period. The Security Deposit shall be 
made in all cash, except as otherwise provided in Section 15.2. Tenant agrees that upon the 
occurrence of an Event of Default Port may, but shall not be required to, apply the Security 
Deposit in whole or in part to (a) remedy any failure' by Tenant to pay Rent, including any and all 
Additional Rent, payable by Tenant hereunder, as and when due, (b) cure any default by Tenant 
in the perfonnance of its repair and maintenance obligations or the faithful performance of any 
other terms, covenants and conditions of this Lease, or (c) repair any damage to the·Preµiises 
caused by Tenant, its Subtenants (other than Port), Agents or Invitees. Should Port use any 
portion of the Security Deposit to cure any default by Tenant hereunder, Tenant shall replenish 
the Security Deposit to the original amount" within ten (10) business days following Port's 
demand. Port's obligations with respect to the Security Deposit are solely that of debtor and not 
trustee. Port shall not be required to keep the Security Deposit separate from its general funds. 
Tenant shall not be entitled to any interest on the Security Deposit. The amount of the Security 
Deposit shall not be deemed to limit Tenant's liability for the performance of any of its 
obligations under this Lease. Port may apply the Security Deposit as provided herein without 
waiving any of Port's other rights and remedies hereunder or at law or in equity. Upon the 
expiration or earlier termination of this Lease, Port shall return the unused balance of the 
Security Deposit to Tenant (less any amounts then due and payable from Tenant to Port under 
this Lease) within fourteen (14) days after Tenant surrenders possession of the Premises to Port. 
In addition, Port shall return the Security' Deposit then held by Port if at the time Tenant delivers 
a letter of credit or other alternative security,under Section 15.2. Upon the first anniversary date 
of the initial Security Deposit payment, and on each anniversary thereafter, the Security Deposit 
shall be adjusted to reflect two months' of the Minimum Rent then payable, and two months' of 
Participation Rent based on the Participation Rent payable for the immediately preceding · 
12 month period, and Tenant shall increase the Security Deposit to reflect such adjusted amount 
within 30 days after Port's written notice to Tenant of such adjustment. 

15.2 Alternative Forms of Security. 

In lieu of cash security as provided above, Tenant may deliver to Port an 
unconditional. irrevocable standby letter of credit in a form reasonably approved by the City 
Attorney and the Port's Executive Director. The letter of credit shall be issued by a bank with a 
Moody's rating of A or better (or comparable successor rating). The issuing bank must have a 
branch office in San Francisco at which demands on the letter of credit may be presented. The 
original tem1 of the letter of credit shall be no less than one year. Tenant shall keep such letter of 
credit, at its expense, in full force and effect until the sixtieth (60th) day after the expiration of 
the Term or other termination of this Lease, to ensure the faithful performance by Tenant of all of 
the covenants, terms and conditions of this Lease. Such letter of credit shall provide thirty (30) 
days' prior written notice to Port of cancellation or material change thereof. In the event of any 
nonextension of the letter of c~edit, Tenant shall replace such security with a cash Secuiity 
Deposit or another letter of credit permitted under this Section at least ten (10) days before 
expiration of such letter of credit. If Tenant fails to do so Port shall be entitled to present its 
written demand for payment of the entire face amount of such letter of credit and to hold the 
funds so obtained as the Security Deposit required under this Section. Any unused portion of the 
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funds so obtained by Port shall be returned to Tenant upon replacement of the letter of credit or 
deposit of cash security in the full amount required under this Section. 

SECTION 16. ASSIGNMENT AND SUBLETTING 

16.1 , Assignment 

(a) Consent of Port. Except as otherwise expressly permitted in 
Subsections 16 .1 (b) and (g} and except for the Port Sublease, Tenant, its successors and 
permitted assigns shall not assign any interest in this Lease either ~oluntarily or by operation of 
law, without the prior written consent of Port, which consent shall not be withheld or delayed· 
unreasonably by Port after completion of the Initial Improvements but may be withheld by f>ort 
in its sole discretion prior to completion of the Initial Improvements. 

,; 

(b) Mortgaging of Leasehold Notwithstanding anything herein to the 
contrary, at any time during the Term of this Lease after Completion of the Initial Improvements, 
Tenant shall have the right, without Port's consent, to sell, assign, encumber or transfer its · 
interest in this Lease to a Mortgagee or other purchaser at a foreclosure sale under the provisions 
of a Mortgage , subject to the ~i!!litations, rights, and conditions set forth in Section 38 hereof. 

(c) Conditions. Any transfer described in Subsection (a) is further 
subject to the satisfaction of the following conditions precedent, each of which is hereby agreed 
to be reasonable as of the date hereof: 

(i) any proposed transferee, by instrument in writing, for itself 
and its successors and assigns, arid expressly for the benefit of Port, must expressly assume all of 
the obligations of Tenant under this Lease, the DA (if in effect)) and the S~blease (if in effect) 
and any other agreements or documents entered into by and between Port and Tenant relating to 
the Project, and must agree to be subject to all of the conditions and restrictions to which Tenant 
is subject. It is the intent of this Lease, to the fullest extent permitted by law and equity and 
excepting only in the manner and to the extent specifically provided otherwise in this Lease, that 
no transfer of this Lease, or any interest therein, however consummated or occurring; and 
whether voluntary or involuntary, may operate, legally or practically, to deprive or limit Port of 
or with ~espect to any rights or remedies or confrols provided in or resulting from this Lease with 
respect to the Premises and the construction of the Improvements that Port would have had, had 
there been no such transfer or change; 

(ii) all instruments and other legal documents involved in 
effecting the transfer shall have been submitted to Port for review, including the agreement of 
sale, transfer, or equivalent, and Port shall have approved such documents which approval shall 
not be unreasonably withheld or delayed; 

(iii) Tenant shall have complied with the provisions of 
Subsection (e) ofthis Section 16.l; 
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(iv) there shall be no Event of Default or Unmatured Event of 
Default on the part of Tenant under this Lease or any of the.other documents or obligations to be 
assigned to the proposed transferee; 

(v) the proposed transferee (A) has demonstrated to Port's . 
reasonable satisfaction that it is capable, finaricially and otherwise, of performing each of 
Tenant's obligations under this Lease and any other documents to be assigned, (B) is not 
forbidden by applicable law from transacting business or entering into contracts with the Port; 
and (C) is subject to the jurisdiction of the courts of the State of California; 

_ (vi) . the proposed transfer is not in connect~on with any 
transaction for the purposes of syndicating the L'ease, such as a. security, bond or certificates of 
participation financing as detennined by Port in its sole discretion (but expressly excluding the 
trading of shares on the.open-market); and 

(vii) Tenant deposits sufficient funds to reimburse Port for its 
legal expenses to review the proposed assignment. 

( d) Delivery of Executed Assignment. No assignment of any interest 
in this Lease made with Port's consent, or as herein otherwise permitted, will be effective unless 
and until there has been delivered to Port, within thirty (30) days after Tenant entered into such 
assignment. an executed counterpart of such assignment containing an agreement, in recordable 
form. executed by Tenant and the transferee. wherein and whereby such transferee assumes 
performance of all of the obligations on the assignor's part to be performed under this Lease, the 
DA (if still in effed), the Port Sublease (if still in effect) and the other assigned documents to and 
including the end of the Tenn (provided, however, that the failure of any transferee to assume 
this Lease. or to assume one or more of Tenant's obligations under this Lease, will not relieve 
such transferee from such obligations or limit Port's rights or remedies under this Lease or under 
applicable Law). The form of such instrument of assignment shall be subject to Port's approval, 
which approval shall not be unreasonably withheld or delayed. 

(e) No Release of Tenant's Liability or Waiver by Virtue of Consent. 
Upon occurrence of an assignment of Tenant's entire interest in this Lease, approved by Port 
under Section 16.1 (a), (c) and (d) hereof, Tenant will be released from liability solely for 
obligations arising under this Lease on or after the date of such assignment. The consent by Port 
to an assignment hereunder is not in any way to be construed to relieve any transferee of Tenant 
from its obligation to obtain the express consent in writing of Port to any further assignment or to 
any Significant Change. 

(f) Notice of Significant Changes; Reports· to Port. Tenant must 
promptly notify Port of any and all Significant Changes. At such tiine or times as Port may 
rensonably request, Tenant must furnish Port with a statement, certified as true and correct by an 
officer of Tenant, setting forth all of the constituent inembers of Tenant and the extent of their 
respective holdings, and in the event any other Pez:sons have a beneficial interest in Tenant, their 
names and the extent of such interest. 
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(g) Determination of Whether Consent is Required. At any time 
Tenant may submit a request to Port for the approval of the terms of an assignment, transfer; 
sublease or encumbrance of this Lease (all of the foregoing being collectively referred to herein 
as a "proposed transfer") or for a decision by Port as to whether in its opinion a proposed transfer 
requires Port consent under the provisions of this Section 16. Within thirty (30) days of the 
making of such a request and the furnishing by Tenant to Port of all documents and instruments 
with respect thereto as shall be reasonably requested by Port, Port m11st ~otify Tenant in writing 
of Port's approval or disapproval of the proposed transfer or of Port's determination that the 
proposed transfer does not require Port's consent. If Port disapproves the proposed transfer, or 
determines that it requires the consent of Port, as applicable, it must specify the grounds for its 
disapproval, its reason that cqns~nt is required, or both, as applicable. 

. (h) Scope of Prohibitions on Assignment/Significant Change. The 
prohibitions provided in this Section 16.1 will not be deemed to prevent (i) the granting of 
subleases so long as such subletting is done in accordance with Section 16.3, or (ii) the granting 
of any security interest expressly permitted by this Lease for financing development of the 
Improvements, subject to compliance with Section 38 and other applicable terms of this Lease. 
Further, notwithstanding anything to the contrary set forth herein, Port's consent will not be 
required in the event of a Significant Change, subject to both of the following conditions: (i) at 
least thirty (30) days prior to such Significant Change, Tenant shall furnish Port with the name of 
the proposed assignee, together with evidence reasonably satisfactory to Port indicating that the 
proposed assignment constitutes a Significant Change; and (ii) the conditions set forth in Section · 
16.1 ( c )(i),(iii),(iv),(v),(yi) and (vii) have a~l been met to Port's reasonable satisfaction. 

(i) Participation in Pr~ceeds from Sale of Lease. Upon an assignment, 
sale, or other transfer of Tenant's entire interest in this Lease or upon the occurrence of a 
Significant Change, occurring at any time and from time to. time during the Tenn, then Tenant 
shall pay to Port as Additional Rent hereunder, fifty percent (50%) of all sums paid or payable to 
Tenant by the transferee after subtracting expenses for.verifiable, reasonable and customary 
brokerage commissions, value of Tenant's trade fixtures conveyed, other expenses actually paid 
or obligations incurred by Tenant in connection with the transfer paid or incurred by Tenant, and 
any unamortized cost of the Initial Improvements and Subsequent Construction based upon the 
actual construction costs thereof based on a straight-line amortization basis over the Term 
remaining at the time. o~ sale. 

G) Assignment to Accommodate Sale of Historic Tax Credits. 
Notwithstanding anything to the contrary set forth herein, PorCs consent will not be required in 
the event of an assignment to an entity solely for the purpose of taking advantage of the Historic 
Tax Credits , subject to all of the following conditions: (i) at least thirty (30) days prior to such 
assignment Tenant shall furnish Port with the name of the proposed assignee, together with 
evidence reasonably satisfactory to Port indicating that the proposed assignment is solely for the 
purpose of taking advantage of the Historic Tax Credits; (ii) the conditions set forth in Section 
16.l(c)(i),(iii),(iv),(v),(vi) and (vii) have all been metto Port's reasonable satisfaction; and. 
(iii) no release of Tenant pursuant to Section 16.1 ( e) shall occur. 
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16.2 · Assignment of Rents. 

Tenant hereby assigns to Port allrents and other payments of any kind, due or to 
become due from any or present or future Subtenant; provided, however, the foregoing 
assignment shall be subject and subordinate to any assignment made to a Mortgagee under 
Section 3 8 until such time as Port has terminated this Lease, at which time the rights of Port in 

. all rents and other payments assigned pursuant to this Section 16.2 shall become prior and 
superior in right.· Such subordination shall be self-operative. However, in confinnation thereof, 
Port shall, upon the request of each Mortgagee, execute a subordination ag~eement in forn:l and 
substancereasonably satisfactory to such Mortgagee and to Port. Notwithstanding the foregoing, 
if this Lease tenninates by reason of an Everit of Default, any Mortgagee which actually , 
collected any rents from any Subtenants pursuant to any assignment of rents or subleases made in 
its favor shall promptly remit to Port the rents so collected (less the actual· cost of collection) to 
the extent necessary to pay Port any Rent, including any and all Additional Rent, through the 
date of termination of this Lease. Such assignment shall be subject to the right of Tenant to 
collect such rents until the date of the happening of any Event of Default under the provisions of 
this Lease. Port shall apply any net amou'nt collected by it from such Subtenants tp the payment 
of Rent due under this Lease. 

16.3 Subletting by Tenant. 

(a) The Port Sublease. Concurrently herewith, Port shall enter into the 
Pmt Sublease with Tenant for the Port Sublease Premises in the fonn attached to the DA as 
Attachment 8. The tenn of the Port Sublease shall commence as provided therein. 

(b) Other Subletting. Subject to the Port's Expansion Option set forth 
in the Port Sublease, and the Maritime Marketing Program set forth in Section 16.5 hereof, 
Tenant has the right to sublet all or any portion of the Improvements to one or more Subtenants 
by written subleases from time to time, subject to Port's written consent requested in accordance 
with Section 16.1 (g) which shall not be denied except pursuant to subsection (ii) below. 
Notwithstanding the foregoing, if Tenant proposes a sublease that (1) is not pursuant to a bona 
fide am1S-length transaction as reasonably determin.ed by' Port based upon infonnation 
reasonably requested and obtained by Port under Section 16. l(g); or (2) is with an Affiliate of 
Tenant; or (3) is with a proposed subtenant having an existing landlord/tenant relationship with 
Tenant, then such sublease shall be subject to the Port's prior written consent, not to be 
unreasonably withheld, and further provided that it shall be reasonable for Port to withhold its 
consent in any such event if the Port reasonably determines the proposed sublease rental rate is · 
substantially below market rental rates. · , 

(i) Conditions of Consent. Port may consent to the proposed 
Sublease, subject to any reasonable conditions upon such Sublease, which conditions may 
include, without limitation: )(A) that the proposed uses are consistent with this Lease, including 
without limitation, Section 3.6, (B) the S.ubtenant and the Sublease are expressly subject to all 
the terms and provisions of this Lease, (C) the tem1 of the Sublease does not extend beyond the 
term of this Lease, (D) the term of the Sublease does not extend beyond a term of ten (10) years, 
including any options to extend, (E) that the proposed Subtenant indemnifies. the City for any 
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loss or damage in form reasonably satisfactory to the City, (F) that Tenant remains Hable under 
this Lease, (G) the proposed Subtenant provides liability and other insurance reasonably 
requested by Port, naming Port as an additional insureq, in fol'Il.1: and amounts reasonably 
approved by Port, and (H) that Port has not exercised its Expansion Option for such space as set 
forth in Article 4 of the Port Sublease. 

(ii) Reasonable Grounds to Deny Consent. Except as otherwise 
provided in Section 16.3, Port may deny its consent to the proposed Sublease only if it 
determines, in its reasonable discretion, that (A) the use to which the Premise$ will be put by the 
proposed Subtenant is inconsistent with the terms of this Lease, including, without limitation, 
Section 3 .6 regarding consistency with the Public Trust; (B) Tenant has failed to satisfactoJ.:ily 
comply with the Maritime Marketing Program described in Section 16.S as determined by Port ip. 
Port's reasonable judgment; o~ (C) the Sublease fails to meet the Port's reasonable conditions· 
imposed pursuant to subsection (i) above. If Port denies its consent to the proposed Sublease 
pursuant to this subsection (ii), and ifTenant shaUso_ request in writing, Port shall provide to 
Tenant a statement of the basis on which Port denied its consent. · 

16.4 Non-Disturbance of Subtenants. Attomment. Sublease Provisions. 

(a) Conditions for Non-Disturbance Agreements. From time to time 
upon the request of Tenant, Port shall enter into agreements with Subtenants providing generally, 
with regard to a given Sublease, that in the event of any termination of this· Lease, Port Will not 
terminate .or othei:wise disturb the rights of the Subtenant under such Sublease, but will instead . . 
honor such Sublease _as if such agreement had been entered into directly between Port and such 
Subtenant C'Non-Disturbance Agreements'~) .. All Non-Disturbance Agreements shall comply 
with the provisions of~his Section 16.4(a) and of Section 16.4Cb). Port shall provide a Non­
Disturbance Agreement to a Subtenant if all of the following conditions are satisfied: (i) the 
performance by Tenant of its obligations under such Sublease will not cause an Event of Default 
to occur under this Lease; (ii) the term of the Sublease, includi.ng options, does not extend 
beyond the scheduled Term; unless Port approves such longer term; (iii) the Sublease contains 
provisions whereby the Subtenant agrees to comply with applicable provisions of Section 
42.1 (a), .(Q} and Utl and Section 42.5; (iv) the Subtenant agrees that in the event this Lease .. 
expires, tem1inates or is canceled during the term of the Sublease, the Subtenant shall attorn to 
Port (provided Port agrees not to disturb the occupancy or other rights of the Subtenant and to be 
bound by the terms of the Sublease), and the Sublease shall be deemed a direct lease or license 
agreement between the Subtenant. and Port, except that Port shall not be liable to the Subtenant 
for any security deposit or prepaid rent or license fees previously paid by such Subtenant to 
Tenant, except for rent or license fees for the current month, if previously paid; (v) the form and 
material business terms of the Sublease are reasonably approved by Port, in light of market 
conditions existing at the time such Sublease is entered into, (vi) if Tenant is then in default of 
any of its obligations under this Lease, Port may condition its agreement to provide a Non~ 
Disturbance Agreement on the cure qf such defaults as Port may specify either in a notice of 
default given under Section 22.1 or in a notice conditionally approving Tenant's request for such 
Non-Disturbance Agreeme!J.t (and if an Event of Default on the part of Tenant then exists, then, 
Port may withhold or condition the giving of a Non-Disturbance Agreement), and (vii) the 
Subtenant shall have delivered to Port an executed estoppel certificate, in form and substance 
reasonably satisfactory to Port; certifying: (A) that the Sublease, including all amendments, is 
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attached thereto and is unmodified, except for such attached amendments, and is in full force 
and effect, as so amended, or if such Sublease is not in full force and effect, so stating, (B) the 
dates, if any, to which any rent and other sums payable thereunder have been paid, (C) that the 
Subtenant is not aware of any- defaults which have not been cured, except as to defaults specified 
in said certificate, and {D) such 'other matters as Port may reasonably request. Port shall not be 
required to enter into a Non-Disturbance Agreement with respect to any period beyond the 
scheduled expiration ofthe Term hereof. Port shall respond to any request for a Non­
Disturbance Agreement within thirty {30) days after receipt of a true and complete copy of the 
relevant Sublease in the form to be executed, and all relevant information requested by Port. 
Such relevant information shall include reasonable financial information ~stablishing the ability 
of the proposed Subtenant to perform its contemplated obligations under such Sublease, detailed 
information regarding proposed uses, and relevant information concerning the business character 
and reputation of the proposed Subtenant. Port agrees to cooperate, to the extent it is legally 
permitted to do so, in protecting the confidentiality of personal or financial information relating 
to any Subtenant. Nothing in this Section 16.4 shall predude Port in its sole and absolute, 
discretion from granting non-disturbance to other Subtenants. 

(b) Form of Non-Disturbance Agreement. Each Non~Disturbance 
Agreement shall be substantially in the form of Exhibit F and, if not in such form, shall be in 
fom1 and substance reasonably satisfactory to Port. With each request for a Non-Dfsturbance 
Agreement, Tenant shall submit a copy. of the form, showing any requested interlineations or 
deletions, and Port shall approve or disapprove of the requested changes within twenty (20) days 
after receipt of such changes (such approval not to be unreasonably withheld or conditioned). 
Any disapproval by Port shall be in writing, and shall set forth the specific reasons for Port's 
disapproval. Failure by Port to approve or disapprove of specific interlineations, deletions or 
other modifications requested by a Subtenant within such twenty (20) day periOd shall be deemed 
to be approval of the requested changes (subject to Section 43.1). 

16.5 - Maritime Marketing Program. 

Tenant acknowledges tl1at the Premises are subject to the Public Trust, 
including the Burton Act Trust. As stated in the Recitals to this Lease, Port's primary· objectives 
are for the historic renovation of Pier 1 as a nationally-registered historic structure to create a 
maritime-related office building, housing the Port's main office, and for public access. Tenant 
further acknowledges that Port has approved the use of a portion of the Premises for general 
office use by Tenant and others, based on the accessory nature of such use to the Port's primary 
Project objectives. However, in the event that office space becomes available in the Premises 
("Available Sublease Space") that is not sublea~ed to Port, Tenant, or any other subtenants under 

·subleases in effect as of the Rent Commencement Date (collectively, the "Initial Subtenants''), 
Tenant shall first market the Available Sublease Space to Public Trust-consistent users before 
leasing it to other potential subtenants, all in accordance with the following: 

_ , (a) Marketing Plan. At least 180 days prior to subleasing any Available 
Sublease Space to a Party other than Port, Tenant, or Tenant's Affiliate, Tenant shall prepare and 
submit' to Port a marketing plan (a "Marketing Plan") for the Port's review and comment. The 
Marketing Plan shall identify those marketing efforts, including listings in trade journals and 
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other forms of advertising, which Tenant intends to employ to facilitate the subleasing of the 
Available Sublease Space to trust-consistent users that are consistent with the uses permitted 
under this Lease ("Qualified Tenants"). Qualified Tenants may include, without limitation, 
international and maritime law firms, custom brokers, shippers, steamship and· cruise lines, travel 
agents, trade advisory boards, banks with an international trade component, freight forwarders, 
transportation companies of all types, consulates, marine services, marine and transportation 
engineers or consultants, marine equipment leasing, maritime-related unions· and organizations, · 
other businesses engaged in intermodal cargo transportation, and professional services firms for 
which at least 50% of income is generated by Public Trust~consistent users. In designing and 
implementing the Marketing Plan, Tenant shall make reasonable efforts to provide information 
concerning the Premises and Improvements to a broad range of Qualified Tenants. 

(b) Coordination with Port. Tenant shall consider and incorporate in. good 
faith any cominents received from Port with respect to a Marketing Plan, so long as such 
comments, if adopted, will not materially reduce the economic return to Tenant from the 
subleasing of the Improvements. Tenant agrees to make itself available, on reasonable advance., 
notice, to meet with Port and discuss any Marketing Plan provided by Tenant in accordance with 
this Section, and implement such steps as the Port may recommend to increase usage of the 
Improvements for Public Trust-related uses. 

(c) Priority to Qualified Tenants. In the case of multiple offers to le'ase a 
particular space in the Available Sublease Space, Tenant shall give priority to the subleasing of 
such space to a Qualified Tenant, so long as the rent and other terms of the sublease to be entered 
into with the Qualified Tenant are substantially equivalent to the rent and other terms which are 
then available from any non Public Trust-related u~er, and so long, as Tenant, acting reasonably, 
has approved the identity and financial capabilities of the Qualified Tenant · · 

( d) Referrals by Port. Port, acting through its leasing personnel, may refer 
prospective Qualified Tenants to Tenant at any time, and Tenant in good faith will provide rental 
and other information to such Qualified Tenants concerning Available Sublease Space. 

(e) Restrictions ori Leasing to Non-Qualified Tenants. Without limiting the 
foregoing or anything else in this Section 16, if Tenant is unable to find a Qualified Tenant for 
the Available Sublease Space, Tenant may enter into new or renewal subleases of office space 
with a non-Qualified Tenant subject to Port's prior \.vritten consent under Section 16.3 hereof. 

(f) Maritini.e Marketing for Initial Subtenants. Notwithstanding the 
foregoing. the Parties .acknowledge that Tenant's obligations to prepare and comply with the 
Maritime Marketing program for Subtenants occupying the Premises at the Commencement 
Date are as set forth in the DA, and Port, by entering into this Lease, shall have deemed Tenant's 
compliance therewith to have been satisfied. 
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SECTION 17. INDEMNIFICATION OF PORT 

17.1 Indemnification of Port. 

Tenant agrees to and shall Indemnify the Indemnified Parties from and against 
any and all Losses imposed upon or incurred by or asserted against any such Indemnified Party, 
the Premises or Port's interest therein, in co1U1ection with the occurrence or existence of any of 
the following: {i) any accident, injury to or d~ath of Persons or loss of or damage to p;operty 
occurring on the Premises or any part thereof; (ii) any accident, injury to or death of Persons or 
loss or damage to property occurring near or around the Premises which is caused directly or 
indirectly by Tenant or any of its Agents, Invitees, or Subtenants; (iii) any use, possession, 
occupation, operation, maintenance, or management of the Premises or any part thereof; (iv) any 
use, possession, occupation, operation, maintenance, management or condition of property near 
or around the Premises by Tenant or any of its Agents, Invitees, or Subtenants; (v) any latent, 
design, construction or structural defect relating to the Initial Improvements and any subsequent 
Improvements constructed by or on behalf of Tenant, and any other matters relating to the 
condition of the Premises caused by Tenant or any of its Agents, Invitees~ or Subtenants; (vi) any 
failure on the part of Tenant or its Agents or Subtenants, as applicable, to perform or comply 
with any ofthe·terms of this Lease or with applicable Laws, rules or regulations~ or permits; 
(vii) performance of any labor or services or the furnishing of any materials or other property in 
respect of the Premises or any part thereof by Tenant or any of its Agents, Invitees or Subtenants; 
and (viii) any civil rights' actions or other legal actions or suits initiated by any inhabitant of the 
Improvements. All references to Tenant's "Subtenants" above shall exclude Port as subtenant 
under the Port Sublease together with Port's Agents and Invitees unless su.ch acts or omissions 
are caused by Tenant or any ofits Agents or Invitees. It is the intent of this paragraph that port ' 
shall be responsible for its own acts and omissions on the Sublease Premises in accordance with 
the Port Sublease Notwithstanding the foregoing, however, Tenant shall not be required to 
Indemnify Port or any other Indemnified Parties against Losses to the extent, and only to the · 

, extent, proximately caused by (i) any negligence or other actiQnable, misconduct of Port or any 
Other Indemnified Party, acting (or failing to act) in its governmental·capacity, in the exercise of 
its police powers (as opposed to its proprietary capacity as an owner of land), and specifically 
excluding any activities or omissions arising out of Port's review or issuance of building permits 
for construction of the Initial Improvements under the DA or any Subsequent Construction under 
this Lease, (ii,) the gross negligence or willful-misconduct of Port or any Other Indemnified Party 
regardless of the capacity in which it acted or failed to act, or (iii) Losses arising froi:n 
occurrences on the Port Sublease Premises, except to the extent caused by the gross negligence 
or willful mi$conduct of Tenant, its Agents, Invitees, or Subtenants (other than Port). Ifany 
action, suit or proceeding is brought against any Indemnified Party by reason of any occurrence 
for which Tenant is obliged to Indemnify such Indemnified Party, such Indemnified Party will 
notify Tenant of such action, suit or proceeding. Tenant may, and upon the request of such 
Indemnified Party will; at Tenant's sole expense, resist and defend such action, suit or 
proceeding, or cause the san1e to be resisted and defended by counsel designated by Tenant and 
reasonably approved by such Indemnified Party in writing. 
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1 7 .2 Immediate Obligation to Defend. 

Tenant specifically acknowledges that it has an immediate and independent 
obligation to defend the Indemnified Parties from any claim which is actually or potentially 
within the scope of the indemnity provision of Section 17. l or any other indemnity provision 
under this Lease, even if such allegation is or may be groundless, fraudulent or false, and such 
obligation arises at the time such claim is tendered to Tenant by an Indemnified Party and 
continues at all times thereafter. 

'· 

17.3 Not Limited by Insurance . 

. The insurance requirements and other provisions of this Lease shall not limit 
Tenant's indemnification obligations under Section 17. l or any other indemnification provision 
of this Lease. 

17.4 Survival. 

Tenant's. obligations under this Section 17 and any other indemnity in this Lease 
shall survive the expiration or sooner termination of this Lease. 

17.5 Other Obligations. 

The agreements to Indemnify set forth in Section 17 and elsewhere in this. Lease 
are in addition to, and in no way shall be construed to. limit or replace, any other obligations or 
liabilities which Tenant may have to Port in this Lease, at common law or.otherwise. 

17 .6 Defense. 

Tenant shall, at its option but subject to the.reasonable consent and approval of 
Port, be entitled to control the defense, compromise, or settlement of any such matter through 
counsel of Tenant's own choice; provided, however, in all cases Port shall be entitled to 
participate in such defense, compromise, or settlement at its own e){.pense. If Tenant shall fail, 
however, in Port's reasonable judgment, within a reasonable time following notice from Port 
alleging such failure, to take reasonable and appropriate action to defend, compromise, or settle 
.such suit or claim, Port shall have the right promptly to use the City Attorney or hire outside 
counsel. at Tenant's sole expense, to carry out such defense, compromise, or settlement, which 
expense shall be due .and payable to Port ten (10) business days after receipt by Tenant of an 
invoice therefor. · 

17.7 Release of Claims Against Port. 

Tenant, as a mate~ial part of the consideration of this Lease, hereby waives and 
releases any and !:!-11 claims against the Indemnified Parties from any Losses, including damages 
to goods, wares, goodwi_ll, merchandise, equipment or business opportunities and by Persons in, 
upon or about the Premises for any cause arising at any time, including, without limitation, all 
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, claims arising from the joint or concurrent negligence of Port or the other Indemnified Parties, 
but excluding any negligence or willful misconduct of the Indemnified Parties; provided 
however, the above shall not limit or alter the indemnification obligations of Port as subtenant as 
set forth in the Port Sublease. 

SECTION 18. INSURANCE 

18.1 Property and Liability Coverage. 

(a) Required Types and Amounts oflnsurance. Tenant shall, at no 
cost to Port (except as otherwise provided in the Port Sublease), obtain, maintain and cause to ·be 
in effect at all times from the Commencement Date to the later of (i) the last day of the Term, or 
(ii) the last day Tenant (A) is in possession of the Premises or (B) has the right of possession of 
the Premises (except as otherwise specified in this Section 18.1 (a)), the following types and 
amounts of insurance: · 

(i) Builders Risk Insurance. At all times prior to Completion · 
of the Initial Improvements, and during any period of Subsequent Construction, Tenant shall 
maintain, on a form reasonably approved by Port, builders' risk insurance in the amount of 100% 
of the completed value of all new construction, insuring all new construction, including.all 
materials and equipment incorporated in, on or about the Premises, and in transit or storage off­
site, against hazards including earthquake (subject to the provisions of Section 18 .. 1 (b)(3)(A)), 

water damage (including, if appropriate and if available at commercially reasonable rates; 
groundwater damage and water damage resulting from backed up sewers and drains) and flood 
insurance (subjectto the provisions of Section 18. l(b)(4)(A)), including as named insureds Port, 
Tenant and Tenant's contractors and subcontractors with any deductible not to exceed Fifty 
Thousand Dollars ($50,000)(except as to earthquake insurance and flood insurance); provided, 
however, that as to both earthquake insurance and flood insurance separate sublimits of the 
insurance required under this Section 18.l(a)(i) and the insurance required under 
Section 18. I (a)(vii) may be required in order to comply with the requirements of Section 
18.1 (b)(3)(A} and Section 18. l(b)( 4)(A). 

(ii) Property Insurance: Earthquake and Flood Insurance .. Upon 
Completion of the Initial Improvements, and upon completion of Subsequent Construction of 
any additional Improvements, Tenant shall maintain property insurance policies with coverage at 
least as broad as Insurance Seriices Office ("ISO") forh1 CP 10 30 06 95 ("Causes of Loss -
Special Form11

), including earthquake, subject to the provisions of Section 18. ICb)Ciii)CB), and 
flood, subject to the provisions of Section 18.l(b)Civ)(B), in an amount not less than 100% of the 
then-current full replacement cost of the Improvements and other property being insured 
pursuant thereto (including building code upgrade coverage and the cost of any foundations, 
pilings, excavations and footings on that portion of the Premises) with any deductible not to 
exceed Fifty Thousand Dollars ($50,000)(except as to earthquake insurance and.flood insurance); 
provided, however, that as to both earthquake insurance and flood insurance separate sublimits of 
the insurance required under this Section 18.1 (a)(ii) and the insurance reqtiired under Section 
J 8. l{a)(7) may be required in order to comply with the requirements of Section 18.lfl?)Ciii)(B) 
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and Section 18.l(b)(iv)CB). In addition to the foregoing, Tenant may insure its Personal 
Property in such amounts as Tenant deems appropriate; and Port shall have no interest in the 
proceeds of such Personal Property insur~ce, and the proceeds of such insurance shall hot be 
subject to the provisions of Section 12. 

(iii) Commercial General Liability Insurance. Tenant shall 
maintain "Commercial General Liability" insurance policies with coverage at least as broad as 
ISO fonn CG 00 01 10 93, insuring against claims for bodily injury (including death), property 
damages, personal injury and advertising liability occurring upon the Premises (including the 
Improvements), and operations incidental or necessary thereto located on the Premises or any· 
part of the Premises, such insurance to afford protection in an amount not less than Ten Million 
Dollars ($10,000,000) each occurrence covering bodily injury and broad form property damage 
including contractual liability (which includes coverage of the indemnity in Section 17.1 (i)), 
independent contractors, explosion, collapse, underground (XCU), and products and completed 
operations coverage. In addition, if Tenant has (oris required under Laws to have) a liquor 
license and is selling or distributing alcoholic beverages on the Premises, then Tenant shall ., 
maintain liquor liability coverage with limits not less than One Million Dollars ($1,000,000.00), 
and Tenant shall require any Subtenant who has (or is required under Laws to have) a liquor 
license and who is selling or distributing alcoholic beverages on the Premis~s. to maintain such 
coverage.· 

(iv) Workers' Compensation Insurance. During any period in 
which Tenant has employees as defined in the California Labor Code, Tenant shall maintain 
policies of workers' compensation ~nsurance, including employer's liability coverage with limits 
not less than $1,000,000 each accident (except that such insurance in excess of $500,000 each 
accident may be covered by a so-called 11umbrella" or 11 exce·ss coverage" policy)covering all 
persons employed by Tenant in connection with the use, operation and maintenance of the 
Premises and the Improvements. In addition, if any employees of Tenant are eligible· for U'.S. 
Longshore and Harbor Workers' Act benefits or Jones Act benefits, Tenant shall maintain 
coverage for such benefits, as applicable, with limits not less than One Million Dollars 
($1,000,000.00). 

(v) Boiler and Machinery J.nsurance. Tenant shall 
maintain boiler. and machinery insurance covering damage to or loss or destruetion of machinery 
and equipment located on the Premises or in the Improvements that is used by Tenant for 
heating, ventilating, air-conditioning, power generation and similar purposes. in an amount not· 
less than one hundred percent (100%) of the actual replacement value of such machinery and 
equipment. Such insurance shall name as additional insured the followingi THE CITY AND 
COUNTY OF SAN FRANCISCO AND THE SAN FRANCISCO PORT COMMISSION AND 
THEIR OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS. 

(vi) Business Automobile Insurance. Tenant shall maintain 
policies of business automobile liability insurance covering all owned, non-owned or hired motor 
vehicles to be used in connection with Tenant's use and occupancy of the Premises, affording 
protection for bodily injury (including death) and property damage in the form of Combined 
Single Limit Bodily Injury and Property Damage policy with limits of not less than One Million 
Dollars ($1,000,000) per occurrence. 
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(vii) Business Interruption Insurance. Tenant shall maintain 
business interruption insurance for loss caused by any of the perils or haiards set forth in and 
required to be insured pursuant to Sections 18.lCa)(i), {ill and fy} covering a period of not less 
than.two (2) years during construction of the Initial Improvements, and covering a period of not . . 

less than one (I) year following Completion, with a limit of not less than Five Million Dollars 
($5,000,000) per year., 

· (viii) Environmental Liability Irisurance. During the course of 
any Hazardous Materials Remediation activities taking place prior to Completion of the Initial 
Improvements, Tenant shall maintain, or cause its contractor or consultant to maintain, 
envirorunental pollution or contamination liability insurance, on an occurrence form, With limits 
of not less than Five Million Dollars ($5,000,000) each occurrence combined single liability for 
Bodily Injury and Property Damage or, with the prior written approval of Port (such approval not 
to be unreasonably withheld; conditioned or delayed), such coverage may be provided with a 
lower limit or on a claims made form. 

(ix) Professional Liability. Tenant shall maintain or require to 
be maintained, professional liability (errors or omissions) insurance, with limits not less than 
Two Million Dollars ($2,000,000.00) each claim and aggregate, with respect to all professional 
ser\iices, including, without limitation, architectural, engineering, geotechnical, and 
environmental, reasonably necessary or incidental to Tenant's activities under this Lease, with 
any deductible not to exc1;:ed Fjfty Thousand Dollars ($50,000.00) each claim. 

(x) Other Insurance. Tenant shall obtain such other insurance 
as is reasonably requested by City's Risk Manager and is customary for quality office buildings 
in the San Francisco Financial District. 

(b) , General Requirements. All insurance provided for pursuant to this 
Section: 

(i) Shall be carried under a valid and enforceable policy or 
policies issued by insurers of recognized responsibility that are rated Best A _:VIII or better (or a 
comparable successor rating) and legally authorized to sell such insurance within the State of 
California; 

' (ii) As to property insurance shall name the Port as loss payee 
as its interest may appear, and as to both property and liability insurance _shall name as 
additional insureds the following: "THE CITY AND COUNTY OF SAN FRANCISCO AND 
THE SAN FRANCISCO PORT COMMISSION AND THEIR OF:FICERS, DIRECTORS,. 
EMPLOYEES AND AGENTS." 

(iii) As to earthquake insurance only: 

(A) during construction of the Initial Improvements,. 
such insurance shall be in an aniount at least equal to the maximum amount as is. available at 
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commercially reasonable rates from recognized carriers (with a deductible of up to but not-to 
exceed five percent (5%) of the then·current, full replacement cost of the Improvements or other 
property being insured pursuant thereto (including building code upgrade coverage and the cost 
of any foundations, excavations and footings and without any deduction being made for . 
depreciation), except that a ~reater deductible will be permitted to the extent that such coverage 
_is not f!.Vailable from recognized insurance carriers or at commercially reasonable rates; 

(B) from and after Completion of the Initial 
Improvements, such insuranc.e shall be in an amount at least equal to the lesser of (i) the amount 
available at commercially reasonable rates from recognized insurance carriers, or (ii) 100% of_ the 
maximum probable loss that would be sustained by the Premises as a result of the occurrence of 
an earthquake measuring 8.3 on the Richter scale, as determined not less frequently than evefy 
five (5) years by a consultant chosen and paid for by Tenant who is reasonably satisfactory t~ 
Port, in each case, with a deductible of up to but not to exceed an ainount that is necessary to 
make such earthquake insurance available at a commercially reasonable rate; 

(iv) As to flood insurance only: 

(A)·,. during construction of the Initial Improvements, 
such insurance shall be in an amount at least equal to the maximum amount as is available at 
commercially reasonable rates from recognized insurance carriers (with a deductible up to, but 
not to exceed fifteen percent (15%) of the then-current, full.replacement cost of the 
Improvements or other property being insured pursuant thereto (including building code upgrade 
coverage and the cost of any foundations, excavations and footings and without any deduction 
being made for depreciation) except that a greater deductible will be permitted to the extent that 
such coverage is not available from recognized insurance carriers or at commercially reasonable 
rates; 

(B) from and after Completion of the Improvements, 
such insurance shall be in an amount at least equal to the amount available at commercially 
reasonable rates from recognized insurance carriers, with a deductible of up to but not to exceed 
an amount that is necessary to make such flood insurance available at commercially reasonable 
rates. 

(v) Shall be evaluated by Port and Tenant for adequacy not less 
frequently than every five (5) years from the anniversary date of Completion of the Initial 
Improvements. Following consultation with Tenant, Port may, upon not less than ninety (90) 
days prior written notice, require Tenant to increase the insurance limits for all or any of its 
general liability policies if in the reasonable judgment of the City's Risk Manager it is the 
general commercial practice in San Francisco or in other cities or counties around the country to 
carry insurance for facilities similar to the Premises in ampunts substantially greater than the 
amounts carried by Tenant with respect to risks comparable to those associated with use of the 
Premises. If the City's Risk Manager determines that insurance limits required under this 
Section may be decreased in light of such commercial practice and the risks associated with use 
of the Premises, Port shall notify Tenant of such determination; and Tenant shall have the right to 
decrease the insurance coyerage required under this Lease accordingly. In such event, Tenant 
shall promptly deliver to Port a certificate evidencing such new insurance amounts. 
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(vi) Shall provide that no cancellation, reduction in coverage, 
or termination of such insurance for any reason shall be effective until at least thirty (30) days 
after mailing or otherwise sending written notice ofsuch cancellation, modification or 
termination to Port; · 

. (vii). As to Commercial General Liability only, shall provide that 
it constitutes primary insurance to any other in~urance ayailable to additional insureds specified 
her~undert with respect to claims insured by such policy, and that insurance applies separately to 
each insured against whom claim is made or suit is brought; 

(viii) Shall provide for waivers of any right of subrogation that 
the insurer of such Party may acquire against each Party hereto with respect to any losses and 
damages that are of the type covered under the policies required by Sections 18.1 Ca)(i), .(ill 
and (y}; 

(ix) Shall be subject to the approval of Port, which approval 
shall be limited to whether or not such insurance meets the terms of this Lease; and 

(x) · If any of the insurance required hereunder is provided 
under a claims-made form of policy, Tenant shall main~ain such coverage continuousty 
throughout the Term, and following the expir.ation or termination of the Term, Tenant shall 
maintain, without lapse for a period of two (2) years beyond the expiration or termination of this 
Lease, coverage with respect to occurrences during the Term that give rise to claims made after 
expiration or termination of this Lease. · 

(xi) Shall for property insurance only, provide (if an 
endorsement to such effect is available at a commercially reasonable cost) that all losses p~yable 
under all such policies that are. payable to Port shall be payable notwithstanding any act or 
negligence of Tenant. 

·(c) Certificates of Insurance: Right of Port to Maintain Insurance. 
Tenant shall furnish Port certificates with respect to the policies required under this Section, 
together with copies of each such policy (if Port so requests) within thirty (30) days after the 
Commencement Date and, with respect to renewal policies, at least ten (10) business days prior 
to the expiration date of each such policy. If at 'any time Tenant fails to maintain the insurance 
required pursuant to Section 18.1, or fails to deliver certificates or policies as required pursuarit 
to this Section, then, upon five (5) business days' written notice to Tenant, Port may obtain and 
cause to be maintained in effect such insurance by taking out policies with companies 
satisfactory to Port. Within ten (10) business days following demand, Tenant shall reimburse · 
Port for all amounts so paid by Port, together with all costs and expenses in connection therewith 
and interest thereon at the Default Rate. 

(d) Insurance of Others. If Tenant requires liability insurance policies 
to be maintained by Subtenants, contractors, subcontractors or others in connection with their use 
or occupancy of, or their activities on, the Premises, Tenant shall require that such policies. 
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.. 

include Tenant and Port as additional insureds, as their respective interests may appear. 

18.2 Port Entitled to PartiCjpate. 

With respect to property insurance, Port shall be entitled to participate in and 
consent to any settlement, compromise or agreement with respect to any claim for any loss in 
excess of Five Million D9llars ($5,000,000) covered by the insurance required to be carried 
hereunder; provided, however, that (i) Port's consent shall not be unreasonably withheld, and (ii) 
no consent of Port shall be required in 9onnection with any such settlement, compromise or 
agreement concerning damage to all or any portion of the Improvements if Tenant shall have 
agreed in writing to commence and complete Restoration. 

18.3 Release and Waiver. 

Each Party hereby waives all rights of recovery and causes of action, and releases 
each other Party from any liability, losses and damages occasioned to the property of each such; 
Party, which losses and damages are of the type covered under the property policies required by 
Sections 18. l (a)(i), (ill or .(yl to the extent that such loss is reimbursed by an insurer. 

SECTION 19. HAZARDOUS MATERlALS 

19.1 Hazardous Materials Compliance . 

. (a) Compliance with Hazardous Materials Laws. Tenant shall comply 
and cause (i) all Persons under any Sublease, (ii) all Invitee$ or other Persons entering upon the 
Premises, and (iii) the Premises and the Improvements, to comply with all Hazardous Materials 
Laws and prudent business practices, including, without limitation, any deed restrictions, deed 
notices, soils management plans or certification reports required in connection with the approvals 
of any regulatory agencies in connection with the Project. Without limiting the generality of the 
foregoing, Tenant covenants and agrees that it will not Handle, nor will it permit the Handling of 
Hazardous Materials on, under or about the Premises, nor will it transport or permit the transport 
of Hazardous Materials to or from the Premises, except for (A) standard building materials and 
equipment that do not contain asbestos or asbestos-containing materials, lead or polychlorinated 
biphenyl (PCBs), (B) gasoline and other fuel products used to transport.and operate vehicles and 
equipment, (C) any Hazardous Materials which do not require a permit or license from, or that 
need not be reported to, a governmental agency, which Hazardous Materials are used in the 
construction of the Improvements, and which are reported to, and approved by Port prior to any 
such Handling and, in any case, are used fo strict compliance with all applicable Laws, and (D) 
janitorial or office supplies or materials in such limited amounts as are customarily used for 
general office purposes so long as such Handling is at all times in full compliance with all · 
Environmental Laws. 

(b) Notice. Except for Hazardous Materials permitted by 
Subsection 19. l(a) above, Tenant shall advise Port in writing promptly (but in any event within 
five (5) business days) upon learning or receiving notice of (i) the presence of any Hazardous 
M~terials on, under or about the Premises, (ii) any action taken by Tenant in response to any 
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(A) Hazardous Materials on, under or about the Premises or (B) Hazardous Materials Claims, 
and (iii) Tenant's discovery of the presence of Hazardous Materials on, under or about any real 
property adjoining the Premises. Tenant shall infonn Port orally as soon as possible of any 
emergency or non-emergency regarding a Release or discovery of Hazardous Materials. In 
addition, Tenant shall provide Port with copies of all communications with federal, state and 
local governments or agencies relating to Hazardous Materials Laws (other than privileged 
communications, so long as any non-disclosure of such privileged communication does not 
otherwise result in aI).Y non-compliance by Tenant with the terms and provisions of this 
Section 19) and all communication with any Person relating to Hazardous Materials Claims 
(other than privileged communications; provided, however, such non-disclosure of such 
privileged communication shall not limit or impair Tenant's.obligation to otherwise comply with 
each of the terms and provisions of this Lease, including, without limitation, this Section 19)~ · 

(c) Port's Approval of Remediation. Except as 'required by law or to 
respond to an emergency , Tenant shall not take any Remediation in response to the presence, 
Handling, transportation or Release of any Hazardous Materials on, under or about the Premises 
unless Tenant shall have first submitted to Port for Port's approval, which approval shall not be 
unreasonably withheld or delayed, a written Hazardous Materials Remediation plan and the name 
of the proposed contractor which will perform the work. Port shall approve or disapprove of 
such Hazardous Materials Remediation plan and the proposed contractor promptly, but in any 
event within thirty (30) days after receiptthereof. If Port disapproves of any such Hazardous 
Materials Remediation plan, Port shall specify in writing the reasons for its disapproval. Any 
such Remediation undertaken by Tenant shall be done in a manner so as to minimize any 
impairment to the Premises. In the event Tenant undertakes any Remediation with respect to any 
Hazardous Materials on, under or about the Premises, Tenant shall conduct and complete such 
Remediation (x) iri,compl'iance with all applicable Hazardous Materials Laws, (y) to the 
reasonable satisfaction of Port, and (z) in accordance with the orders and directives of all federal, 
state and local governmental authorities, including, but not limited to, the RWQCB and the 
San Francisco Department of Public Health. 

(d) Pesticide Prohibition. Tenant shall comply with the provisions of 
Section 39.9 of Chapter 39 of the San Francisco Administrative Code (the "Pesticide 
Ordinance") which (i) prohibit the use of certain pesticides on City property, (ii) require the 
posting of certain notices and the maintenance of certain records regarding pesticide usage; and 
(iii) require Tenant to submit to the Sheriff's Department an integrated pest management 
("IPM'~) plan that (A) lists, to the extent reasonably possible, the types and estimated ·quantities 
of pesticides that Tenant may need to apply to the Premises during the Tetm of this Lease, 
(b) describes the steps Tenant will take to meet the City's IPM Policy described in Section 39.1 
of the Pesticide Ordinance, and (c) identifies, by name, title, address and telephone number, an 
individual to act as the Tenant's primary IPM contact person with Port. In addition, Tenant shall 
comply with the requirements of Section 39.4(a) effective January 1, 2000, and with the 
requirements of Section 39.4(b) of the Pesticide Ordinance. Nothing herein shall prevent Tenant, 
acting through the Port, from seeking a determination from the City's Commission on the 
Environment that Tenant is exempt from complying with certain portions of the Pesticide 
Ordinance.as provided in Section 39.8 thereof. 
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19 .2 Hazardous Materials Indemnity. 
,· 

. Without limiting the indemnity in Section 17.1, Tenant shall Indemnify 
the Indemnified Parties from and against any and all Losses which arise out of or relate in any 
way to any use, Handling, production, transportation, disposal, storage or Release of any. 
Hazardous Materials in or on the Premises at any time during the Term of the Lease and before 
the surrender of the Premises by Tenant, whether by Tenant, any Subtenants or any other Person 
(other than Port and its Agents and Invitees) directly or indirectly arising out of (A) the . 
Handling, transportation or Release of Hazardous Materials by Tenant, its Agents, Invitees or 
any Subtenants or any Person on or aboutthe Premises (other than Port and its Agents and 
Invitees), (B) any failure by Tenant, its Agents, Invitees or Subtenants (other than Port and its 
Agents and Invitees) to comply with Hazardous Materials Laws, or'(C) any failure by Tenanrto 
comply with the obligations contained in Section 17 .1. All such Losses within the scope of this 
Section shall constitute Additional Rent owing from Tenant to Port hereunder and shall be due 
and payable from time to time immediately upon Port's request, as. incurred. Tenant understands 
and agrees that its liability to the Indemnified Parties shall arise upon the earlier to occur.of 
(a) discovery of any such Hazardous Materials on, under or about the Premises, or (b) the 
institution of any Hazardous Materials Cl~im with respect to such Hazardous Material~. and not 
upon the realization of loss or damage. · 

SECTION 20. DELAY DUE TO FORCE MAJEURE 

20.1 Delay Due to Force Majeure . 

. For all purposes of this Lc::ase, a Party whose performance of its obligations · 
hereunder is hindered or affected by events of Force Majeure shall not' be considered in breach of 
or in default in its obligations hereunder to the extent of any delay resulting from Force Majeure, 
provided, however, that the provisions of this Section 20.1 shall not apply to. Tenant's obligation 

. . 
to pay Rent, including Additional Rent. A Party seeking an extension of time pursuant to the 
provisions of this Section 20.1 shall give notice to the other Party describing with reasonable 
particularity (to the extent known) the facts and circumstances constituting Force Majeure within 
(a) a reasonable time (but not more than thirty (30) days unless the other Party's rights are not 
prejudiced by such delinquent notice) after knowledge of the beginning of such enforced delay or 
(b) promptly after the. other Party's demand for performance. 

SECTION 21. PORT'S RIGHT TO PERFORM TENANT'S COVENANTS 

21.1 Port May Perform in Emernency. 

Without limiting any other provision of this Lease, and in addition to any other 
rights or remedies available to Port for any default on the part of Tenant under this Lease, if 
Tenant fails to perform any maintenance or repairs required to be performed by Tenant hereunder 
within the time provided for such performance, which failure gives rise to an emergency which 
creates an imminent danger to public health or safety, as reasonably determined by Port, Port 
may at its sole option, but shall not be obligated to, perform such obligation for and on behalf of 
Tenant, provided that, ifthere is time, Port first gives Tenant such notice and opportunity to take 
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corrective action as is reasonable under the circumstances. Nothing in this Section shall be 
deemed to limit Port's ability to act in its legislative or regulatory capacity, including the . 
exercise of its police powers, nor to waive any claim on the part of Tenant that any such action 
on the part of Port constitutes a Condemnation or an impairment of Tenant's contract with Port. 
Tenant's indemnity obligations set forth under Sectionl7 shall not extend to any Losses arising. 
out of the negligence or wilful misconduct of Port related to such entry hereunder. 

21.2 Port May Perform FollowingTenant's Failure to Perform. 

Without limiting any other provision of this Lease, and in addition to any other 
rights or remedies available to Port for any default on the part of Tenant under this Lease, if at 
any time Tenant fails to pay any sum required to be paid by Tenant pursuant to this Lease to any 
Person other than Port (other than any Imposition, with respect fo which the provisions of 
Section 4.2 shall apply), or if Tenant fails to perform any obligation on Tenant's part to be 
performed under this Lease, which failure continues without cure following written notice from 
Port for a period of thirty (30) days (or, if Section 18. l(c) is applicable, which failure continues., 
for five (5) business days after written notice from Port); and is not the subject of a contest under 
Section 5, then, Port may, at its sole option; but shall not be obligated to, pay such sum or 
perform such obligation for and on behalf of Tenant; provided, however, that Port shall not pay 
any such sum or take any such action unless and until Port has provided Teriant with no less than 
fifteen (15) days' prior written notice after expiration of the above-referenced thirty (30) day 
notice (or five ( 5) days' prior written notice after expiration of the five day notice if Section 
18.l(c) is applicable), indicating Port's intention to pay such sum or take such action. 
Notwithstanding the foregoing, however, if within such period Te.nant gives notice to Port that 
such failure is due to delay caused by Force Majeure, or is the subject of a contest under Section 
5, is the subject of litigation or threatened litigation, or that cure of such failure cannot 
reasonably be completed within such period, then Port will not pay such sum or perform such 
obligation durjng the continuation of such contest or such Force Majeure delay or extended cure 
period, as the case may be, for so long thereafter as Tenant continues diligently to prosecute such 
contest or cure or the resolution of such event of Force Majeure. · 

21.3 Tenant's Obligation to Reimburse Port. 

If pursuant to the provisions of Sections 18. l(c); 21.1, or 21 .2, Port pays any sum 
or performs any obligat!on required to be paid or performed by Tenant hereunder, Tenant shall 

. reimburse Port within ten (10) business days following demand, as Additional Rent, the sum so 
paid, or the reasonable expense incurred by Port in performing such obligation, together with 
interest thereon at the Default Rate, if such payment is not made .within such period, computed 
from the date of Port's demand until payment is made. Port's rights under this Section 21 shall be 
in addition to its rights under any other provision of this Lease (including, but not limited to, 
access to the Security Deposit required under Section 15 of this Lease) or under applicable Laws. 
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SECTION22. EVENTS OF DEFAULT; TERMINATION 

22.1 Events of Default. 

Subject to the provisions of Section 22.2, the occurrence of any one or more of the 
following events shall constitute an "Event of Default" under the terms of this Lease: · 

(a) Tenant fails to pay any Rent to Port when due, which failure. 
continues for ten (10) days following written notice from Port (it being understood and agreed 
that the notice required to be given by Port under this Section 22. l (a) shall also constitute the 
notice required under Sectiol;l 1161. of the California Code of Civil Procedures or its successor, 
and shall satisfy the requirements that notice be given pursuant to such section) provided, 
however, Port shall not be required to give such notice on more than three occasions during any 
calendar year, and failure to pay any Rent thereafter when due shall be an immediate Event of 
Default without need for further notice; 

(b) An Event of Default (as'defined in the DA) on the p~ of 
Developer, as Tenant, occurs under the DA (so long as it is in effect); 

.. 
· (c) Tenant files a petition for relief, or an order for reliefis entered 

against Tenant, in any case under applicable bankruptcy or insolvency Law, or any comparable 
Jaw that is now or hereafter may be in effect, whether for liquiqation or reorganization, which 
proceedings if filed against Tenant are not dismissed or stayed within one hundred twenty (120) 
days; 

( d) · A writ of execution is levied on the leasehold estate which is not 
released within one hundred twenty (120) days, or a receiver, trustee or custodian is appointed to 
take custody of all or any material part of the property of Tenant, which appointment is not 
dismissed within one hundred twenty (120) days; 

( e) Tenant makes a ·general assignment for the benefit of its creditors; 

(f) Tenant abandons the Premises, within the meaning of California 
Civil Code Section 1951.2 (or its successor), which abandonment is not cured within fifteen (15) 
days after notice of belief of abandorunent from Port; 

(g) Tenant fails to maintain any insurance required to be maintained 
by Tenant under this Lease, which failure continues without cure for five (5) business days after 
written notice from Port, or, if such cure cannot be reasonably completed within such five (5) 
business day period, if Tenant does not within such five (5) business day period commence such· 
cure, or having so commenced, does not prosecute such cure with diligence and dispatch to 
completion within a reasonable time thereafter; or 

(h) Tenant violates any other covenant, or fails to perform any other 
obligation to be performed by Tenant under this Lease (including, but not limited to, any 
Mitigation Measures) at the time such performance is due, and such violation or failure continues 
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without cure for more than thirty (30) days after written notice from Port specifying the nature of 
such violation or failure, or, if such cure cannot reasonably be completed within such thirty (30)­
day period, if Tenant does not within such thirty (30)-day period commence such cure, or having 
so commenced, does not prosecute such cure with diligence and dispatch to completion within a 
reasonable time thereafter. 

(i) the Premises are abandoned or cease to be used for the uses 
permitted hereunder, which abandoruµent or cessation is not cured within fourteen (14) days after 
notice of belief of abandonment from Port provided, however, that no such fourteen (14) day 
cure period shall be applicable to any such abandonment or cessation from and after the fµ-st 
occurrence of any such abandonment or cessation; and further provided that the following shall 
not be deemed to be abandonment or cessation of use: (1) customary vacancies of subleased·· 
space at Premises for which Tenant is diligently pursuing marketing efforts; and (2) vacancies 
that are held to accommodate pre-committed options to lease or expansion options and where it 
is infeasible to lease such space to other third parties due to the short amount oftime available 
prior to exercise of the option; 

G) . Tenant suffers or permits an assignment of this Lease or any 
interest therein to occur in violation of this Lease, suffers or permits a Significant Change to 
occur in violation of this Lease or sublets all or any portion of the Premises orimprovements in 
violation of this Lease; 

(k) Tenant engages in or allows any use not permitted hereunder or 
breaches any operating covenant hereunder. 

22.2 Special Provisions Concerning Mortgagees and Events of Default. 

Notwithstanding anything in this Lease to the contrary, the exercise by a 
Mortgagee of any of its remedies under its Mortgage shall not, in and of itself. constitut~ an 
Event of Default under this Lease. 

22.3 SpecialProvisions Concerning Port Sublease and Events of Default. 

Notwithstanding anything in this Lease to the contrary, any event of default by 
Port under the Port Sublease that would otherwise cause an Event of Default hereu'Iider will not 
be considered an Event of Default hereunder. 

SECTION 23. REMEDIES 

23.1 Port's Remedies Generallv. 

Upon the occurrence and during the continuance of an Event or'Default under this 
Lease (but without obligation on the part of Port following the occurrence of an Event of Default 
to accept a cure of such Event of Default other than as required by law or the terms of this 
Lease), Port shall have all rig4ts and remedies provided in this Lease or available at law or 
equity; provided, however, notwithstanding anything to the contrary in this Lease, the remedies 
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of Port for any Event of Default by Tenant under the Prevailing Wage Provisions, or the First 
Source Hiring program shall be limited to the remedies provided in such programs. All of Port's 
rights and remedies shall be cumulative, and except as may be otherwise provided by applicable 
Law, the exercise of any on~ or more rights shall not preclude the e~ercise of any others. 

23.2 Right to Keep Lease in Effect. 

(a) Continuation of Lease. Upon the occurrence of an Event of 
Default hereunder, Port may continue this Lease in full force and effect, as permitted by 
California Civil Code Section 1951.4 (or any successor provisions). Specifically, Port has the 
remedy described 1n California Civil Code Section 1951.4 (lessor may continue lease in effect 
after lessee's breach and abandonment and recover rent as it becomes due, .if lessee has right to 
sublet or assign, subject only to reasonable limitations). In the event Port elects this remedy, Port 
shall have the right to enforce by suit or otherwise, all covenants and conditions hereof to be 
performed or complied with by Tenant and exercise all of Port's rights, including the right to 
collect Rent, including any and all Additional Rent, when and as such sums become due, even ., 
though Tenant has breached this Lease and is no longer in possession of the Premises or actively 
managing or operating the Premises. If Teri.ant abandons the Premises in violation of this Lease, 
Port may. (i) enter the Prem~ses and rel et. the Premises, or any part thereof, to third Persons for 
Tenant1s account without notice to Tenant, Tenant hereby waiving rights, if any, to any such 
notice under any applicable Law, and (ii) alter, install or modify the Improvements or any 
portion thereof. Tenant shall be liable immediately to Port for all costs Port incurs in enforcing 
this Lease, whether or not any action or proceeding is commenced, including, without limitation, 
reasonable Attorneys' Fees and Costs, brokers' fees or commissions, the costs of removing and 
storing the Personal Property' of Tenant, costs incurred by Port in connection with reletting the 
Premises, or any portion thereof, and altering, installing, modifying and constructing tenant 
improvements required for a new tenant, and the costs of Restoration and of repairing, securing, 
servicing, maintaini,ng and preserving the Premises or the Improvements, or any portion thereof. 
Reletting may be for a period equal to, shorter or longer than the remaining Term of this Lease. 

(b) No Termination without Notice. No act by Port allowed by this 
Section 23.2, nor any appointment of a receiver upon Port's initiative to protect its interest 'under 
this Lease, nor any withholding of consent to a subletting or assignn1ent or termination of a 
subletting or assignment in accordance herewith, shall terminate this Lease, unless and until Port 
notifies Tenant in writing that Port elects to terminate this Lease. 

, ( c) Application of Proceeds of Reletting. If Port eiects to rel et the 
Premises as provided hereinabove in Section 23.2Ca), the rent that Port receives from reletting 
shall be applied to the payment of: 

(i) First, all costs incurred by Port in enforcing this Lease, 
whether or not any action or proceeding is commenced, including, without limitation, 
reasonable Attorneys' Fees and Costs, brokers' fees or commissions, the costs of 
removing and storing the Personal_ Property of Tenant, costs incurred by Port in 
connection with reletting the Premises, or any portion thereof, and altering, installing, · . · 

.. modifying and constructing tenant improvements required for a new tenant, and the costs 
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of repairing, securing and maintaining the Premises or any portion thereof; 

(ii) Second, the satisfaction of all obligations of Tenant 
hereunder.(other than the payment of Rent) including, without limitation, the payment of 
all Impositions or other items of Additional Rent owed from Tenant to Port, in addition to 
or other than Rent due from Tenant; 

(iii) Third, Rent, including any and all Additjonal Rent, due and 
unpaid under this Lease; 

(iv) After deducting the payments referred to in this 
Section 23.2(c), any sum remaining from the rent Port receives from reletting shall be· 
held by Port and applied to monthly installments of Rent as such amounts become due 
under this Lease. In no event shall Tenant be entitled to any excess rent received by Port. 
If, on a date Rent or other amount is due under this Lease, the rent received as of such 
date from the reletting is less than the Rent or other amount due on that date; or if any 
costs, including those for maintenance which Port incurred in reletting, remain after 
applying the rent received from the reletting as provided in Section 23.2(c)(i)-(iii), Tenant 
shall pay to Port, upon demand; in addition. to the remaining Rent or other amounts due, 
all such costs. 

(d) · Payment of Rent. Tenant shall pay to Port the Rent due under this 
Lease on the dates the Rent is due; less the rent Port has received from any reletting which ' 
exceeds all costs and expenses of Port incurred in connection with Tenant's default and the 
reletting of all or any portion of the Premises. · 

23 .3 Right to Terminate Lease. 

(a) Damages. Port.may terminate this Lease at any time after the 
occurrence (and during the continuation) of an Event of a Default by giving written notice of 
such termination, provided, however, in the case of an Event of Default under Sections 22.l(a), 
(b), or (h), Port may only exercise such remedy if such Event of Default involves a material 
breach that cannot be cured by the payment of money, or a grossly negligent, willful or 
fraudulent breach by Tenant of Tenant's· covenants and obligations under this Lease or the DA, 
as applicable. Termination of this Lease shall thereafter occur on the date set forth in such 
notice. Acts of maintenance or preservation, and any appointment of a receiver upon Port's 
initiative to protect its interest hereunder shall not in any such instance constitute a termination of 
Tenant's right to possession. No act by Port other than giving notice of termination to Tenant in 
writing shall terminate this Lease. On termination of this Lease, Port shall have the right to 
recover fro~ Tenant all sums allowed under California Civil Code Section 1951.2, including, 
without limitation, the following: 

(i) , The worth at the time of the award of the unpaid Rent 
which had been earned at the time of termination of this Lease; 

(ii) The worth at the time of the award of the amount by which. 
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the unpaid Rent which would have been earned after the date of termination 'of this Lease until 
the time of the award exceeds the amount of the loss of Rent that Tenant proves could 
have been reasonably avoided; 

(iii) The worth at the timC? of the award of the amount by which 
the unpaid Rent for the balance of the Term after the time of award exceeds the amount of 
the loss of Rent that Tenant proves could have been reasonably avoided; and 

(iv) Any other amount necessary to compensate Port for all 
detriment proximately caused by the default of Tenant, or which in the ordinary course of 
things would be likely to result therefrom. 

(v) "The worth at the time of the award", as used in . . 

Section 23.3(a)(i) and [ill shall be computed by allowing interest at a rate per annum 
equal to the Default Rate. "The worth at the time of the award", as used in Section 
23.3(a)(iii), shall be computed by discounting· such amount at the discount rate of the 
Federal Reserve Bank of San Francisco at the time of the award, plus ~ne percent (1 %). 

(b) Interest. Rent not paid when due shall bear interest from the date 
due until paid at the Default Rate. 

(c) Waiver of Rights to Recover Possession. In the event Port 
terminates Tenant's right to possession of the Premises pursuant to this Section 23.3, Tenant 
hereby waives any rights to recover or regain possession of the Premises under any rights of 
redemption to which it may be entitled by or under any present or future Law, including, without 
limitation. California Code of Civil Procedure Sections 1174 and 1179 or any successor 
provisions. , 

(d) No Rights to Assign or Sublet Upon the occurrence of an Event 
of Default, notwithstanding Section 16, Tenant shall have no right to sublet or assign its interest 
in the Premises or this Lease· without Port's written consent, which may be given or withheld 'in 
Port's sole and absolute discretion, subject to the rights of Mortgagees as set forth in Section 38. 

23.4 Continuation of Subleases and Other Agreements. 

Port shall have the right, at its sole option, to assume any a1;1d all Subleases and 
agreements by Teriant for the maintenance or operation of the Premises. Tenant hereby further 
covenants that, upon request of Port following an Event of Default and termination of Tenant's 
interest in this Lease, Tenant shall execute, acknowledge and deiiver to Port such further 
instruments as may be necessary or desirable to vest or confirm or ratify vesting in Port the then 
existing Subleases and other agreements then in force, as above specified. 
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SECTION 24. PORT'S EQUITABLE RELIEF 

24.1 Port's Equitable Relief. 

In addition to the other remedies provided in this Lease, Port shall be entitled at 
any time after a default or threatened default by Tenant to seek injunctive relief or an order for 

. specific performance, where appropriate to the circumstanc~s of such default. In addition, after 
the occurrence of an Event of Default, Port shall be entitled to any other equitable relief which 
may be appropriate to the circumstances of such Event of Default. 

· SECTION25. NO WAIVER 

25.1 No Waiver by Port or Tenant. 

No failure by Port or Tenant to insist upon the strict performance of any term of 
this Lease or to exercise any right, power or remedy consequent upon a breach of any .such term, 
shall be deemed to imply any waiver of any such breach or of any such.term unless clearly 
expressed in writing by the Party against which waiver is being asserted. No waiver of any 
breach shall affect or alter this Lease, which shall continue in full force and effect, or the 
respective rights of Port or Tenant with respect to any other then existing or subsequent breach. 

25.2 No Accord or Satisfaction. 

No submission by Tenant or acceptance by Port of full or partial Rent or other 
sums during the continuance of any failure by Tenant to perform its obligations hereunder shall 
waive any of Port's rights or remedies hereunder or constitute an accord or satisfaction, whether 
or not Port had knowledge of any such failure. No eridorsemeht or statement on any check or 
remittance by or for TeI)ant or in any communication accompanying or relating to such payment 
shall operate as a compromise or accord or satisfaction unless the same is approved as such in 
writing by Port. Port may accept such check, remittance or payment and retain the proceeds· 
thereof, without prejudice to its rights to recover the balance of any Rent, including any and all 
Additional Rent, due from Tenant and to pursue any right or remedy provided for or permitted 
under this Lease or in law or at equity. No payment by Tenant of any amount Claimed by Port to 
be due as Rent hereunder (including any amount claimed to be due as Additional Rent) shall be 
deemed to waive any claim which Tenant may be entitled to assert with regard to the making of 
such payment or the amount thereof, and all such payments shall be without prejudice to any 
rights Tenant may have with resl?ect thereto, whether or ncrt such payment is idehtifieO. as having 
been made "under protest" (or words of similar import). 

SECTION 26. DEFAULT BY PORT; TENANTS REMEDIES 

26.1 Default by Port; Tenant's Exclusive Remedies. 

Port shall be deemed to be in default hereunder only if Port shall fail to perform or 
comply with any obligation on its part hereunder and (i) such failure shall continue for more than 
the time of any cure period provided herein, or, (ii) if no cure period is provided herein, for more 
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than thirty (30) days after written notice thereof from Tenant, or, (iii) if such default cannot 
reasonably be cured within such thirty (30)-day period, Port shall not within such period 
commence with due diligence and dispatch the curing of such default, or, having so commenced, 
shall thereafter fail or neglect to prosecute or complete with diligence and dispatch the curing of 
such default. Upon the occurrence of default by Port described above, which default 
substantially and materially interferes with the ability of'fen~t to conduct the use on the 
Premises provided for hereunder, Tenant shall have the exclusive right (a) to offset or deduct 
only from the Rent becoming due hereunder, the amount of all actual damages incurred by 
Tenant as a direct result of Port's default, but only after obtaining a final, unappealablejudgment 
in a court of competent jurisdiction for such damages in accordance with applicable Law and the 
provisions of this Lease, or (b) to seek equitable relief in accordance with applicable Laws and 
the provisions of this Lease where appropriate and where such relief does not impose personal· 
liability on Port or its Agents; provided, however, (i) in no event shall Tenant be entitled to offset 
from all or any portion of the Rent becoming due hereunder or to otherwise recover or obtain 
from Port or its Agents any damages (including, without limitation, any consequential, 
incidental, punitive or other damages proximately arising out of a default by Port hereunder) or« 
Losses other than Tenant's actual damages as described in the foregoing clause (a), (ii) Tenant 
agrees .that, notwithstanding anything to the.contrary herein or pursuant to any applicable Laws, 
Tenant's remedies hereunder shall constitute Tenant's sole and absolute right and remedy for a 
default by Port hereunder, and (iii) Tenant shall have no remedy of self-help. 

SECTION 27. NO RECOURSE AGAINST SPECIFIED PERSONS. 

27.1 Tenant's Recourse Against Port 

No commissioner, officer, 'director or employee of Port or City will be personally 
liable to. Tenant, or any successor in interest, for any Event of Default by Port, and Tenant agrees 
that it will have no recourse with respect to any obligation of Port under this Lease, or for any 
amount which may become due Tenant or any successor or for any obligation or claim based 
upon this Lease, against 8.11:Y such individual. 

27.2 Port's Recourse Against Tenant. 

No member, officer, director, shareholder, agent or employee of Tenant will be 
personally liable to Port, or any successor in interest, for any Event of Default by Tenant, and 
Port agrees that it will have no recourse with respect to any obligation of Tenant under this 
Lease, or for any amount which may become due Port or any successor or for any obligation or 
claim based upon this Lease, against any such individual. · 

SECTION 28. LIMITATIONS ON PORT'S AND TENANT'S LIABILITY 

28.1 Waiver of Consequential Damages. 

As a material part of the consideration for this Lease, neither Port nor 
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Tenant shall be liable for, and each Party hereby waives any claim against the other for, any 
consequential damages arising out of any default by the other. 

28.2 Limitation on Port's Liability Upon Transfer. 

In the event of any transfer of Port's interest in and to the Premises, Port, 
subject to the provisions hereof, (and in case of any subsequent transfers, the then transferor)will 
automatically b~ relieved from and after the date of such transfer of all liability with regard to the 
performance of any covenants or obligations contained in this Lease thereafter to be performed 
on the part of Port, but not from liability incurred by Port (or such transferor, as the case may be) 
on account of covenants or obligations to be performed by Port (or such transferor, as the case 
may be) hereunder before the date of such transfer; provided, however, that such subsequent'· 
transferor assumes the covenants and obligations of Port hereunder. 

SECTION 29. ESTOPPEL CERTIFICATES BY TENANT 

29. L Estoppel Certificate by Tenant. 

Tenant shall execute, acknowledge and deliver to Port (or at Port's request, to a 
prospective purchaser or mortgagee of Port's interest in the Property), within fifteen (15) business 
days after a request, a certificate stating to the best of Tenant's knowledge (a) that this Lease is 
unmodified and in full force and effect (or, if there have been modifications, that this Lease is in 
full force and effect, as modified, and stating the modifications or, if this Lease is not in full 
force and effect, so stating), (b) the dates, if ariy, to which any Rent and other sums payable 
hereunder have been paid, (c) that no notice has been received by Tenant of any default 
hereunder which has not beeri cured, except as to defaults specified in such certificate and (d) any 
other matter actually known to Tenant, directly related to this Lease and reasonably requested by 
Port. In addition, if requested, Tenant shall attach to such certificate a copy of this Lease, '!Ild 
any amendments thereto, and include in such certificate a statement by Tenant that, to the best of 
its knowledge, such attachment is a true, correct and complete copy of this Lease, as applicable, 
including all modifications thereto. Any such certificate may be relied upon by Port, State 
Lands, and any prospective purchaser or mortgagee of the Premises or any part of Port's interest 
therein. Tenant will also use commercially reasonable efforts (including inserting a provision 
similar to this Section into each Sublease) to cause Subtenants under Subleases to execute, 
acknowledge and deliver to Port, within ten ( 10) business days after request, an estoppel 
certificate covering the matters described in clauses (a), (b), (c) and (d) above with respect to 
such Sublease. 

'· 
SECTION 30. ESTOPPEL CERTIFICATES BY PORT 

30.1 Estoppel Certificate by Port. 

Port shall execute, acknowledge and deliver to Tenant (or at Tenant1s request, to 
any Subtenant, prospective Subtenant, prospective Mortgagee, or other prospective transferee of 
Tenant's interest under this Lease), within fifteen (15) business days after a request, a certificate 
stating to the best of Port's knowledge (a) that this Lease is unmodified and in full force and 
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effect (or, if there have been modifications, that this Lease is in full force and effect as modified, 
and stating the modifications or if this Lease is not in full force and effect, so stating), (b) the 
dates, if any, to which Rent and other sums payable hereunder have been paid, (c) whether or not, 
to the knowledge of Port, there are then existing any defaults under this Lease (and if so, 
specifying the same) and (d) any other matter actually known to Port, directly related to this 
Lease and reasonably requested by the requesting Party. In addition, if requested, Port shall 
attach to such certificate a copy of this Lease and any amendments thereto, and include in such 
certificate a statement by Port that, to the best 9f its knowledge, such attachment is a true, correct 
ahd complete copy of this Lease, including all modifications thereto. Any such certificate may 
be relied upon by Tenant or any Subtenant, prospective Subtenant, prospective Mortgagee, or 
other prospective transferee of Tenant's interest under this Lease. 

SECTION 31. APPROVALS BY PORT 

31.1 Approvals by Port. 

The Port's Executive Director or his or her designee, is authorized to execute on 
behalf of Port any closing or similar documents and any contracts, agreements, memoranda or 
similar documents with State, regional or local authorities or other Persons that are necessary or 
proper to achieve the purposes and objectives of this Lease and do not materially increase the 
obligations of Port hereunder, if the Executive Director determines, after consultation with, and 
approval as to form by, the City Attorney, that the docurµent is necessary or proper and in Port's 
best interests. The Port Executive Director's signature of any such documents shall conclusively 
evidence such a determination by him or her. Wherever this Lease requires or permits the giving 
by Port of its consent or approval, or whenever an amendment, waiver, notice, or other 
instrument or document is to be executed by or on behalf of Port, the Executive Director, or his 
or her .designee, shall be authorized to execute such instrument on behalf of Port, except as 
otherwise provided by applicable law, including the.City's Charter. 

31.2 Fees for Review. 

Within thirty (30) days after Port's written request, Tenant shall pay Port, as 
Additional Rent, Port's costs, including, without limitation, attorneys' fees and costs (and 
including fees.and costs of the City Attorney) incurred in connection with the review, 
investigation, processing, documentation and/or approval of any proposed assignment or 
Sublease, Mortgage, estoppel certificate, Non-disturbance Agreement or Subsequent 
Construction. Tenant shall pay such costs regardless of whether or not Port consents to such 
proposal, except only in any instance where Port has wrongfully withheld, delayed or 
conditioned its consent in violation of this Lease. 

SECTION 32. NO MERGER OF TITLE 

32.1 No Merger of Title. 

> > 

There shall be no merger of the leasehold estate with the fee estate in the Premises 
by reason of the fact that the same Person may own or hold (a) the leasehold estate or any interest 
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in such leasehold estate, and (b) any interest in such fee estate. No such merger shall occur 
unless and until all Persons having any interest in the leasehold estate and the fee estate in the 
Premises shall join in and record a written instrument effecting such merger. 

SECTION 33. QUIET ENJOYMENT 

33;1 Quiet Enjoyment. 

Subject to the Permitted Title Exceptions, the terms and conditions of this Lease 
and applicable Laws, P.ort agrees that Tenant, upon paying the Rent and observing and keeping 
all of the covenants under this Lease on its part to be kept, shall laWfully and quietly hold, 
occupy and enjoy the Premises during the Term of this Lease without hindrance or molestation 
of anyone claiming by, through or under Port. Notwithstanding the foregoing, Port shali have no 
liability to Tenant in the event any defect exists in the title of Port as of the Conunencement 
Date, whether or not such defect affects Tenant's rights of quiet enjoyment (unless such defect is 
due to Port1s willful miscondl,lct) and, except as otherwise expressly provided for under the terms 
and provisions of this Lease, no such defectshap be grounds for a termination of this Lease by 
Tenant. Tenant's sole remedy with respect to any such existing title defect shall be to obtain 
compensation by pursuing its rights against any title insurance.company or companies issuing 
title insurance policies to Tenant 

SECTION 34. SURRENDER OF PREMISES 

34.1 End of Lease Term. 

(a) · Conditions of Premises. Upon the expiration or other termination 
of.the Term of this Lease, Tenant shall quit and surrender to Port the Premises in good order and 
condition, reasonable wear and tear excepted to the extent the same is consistent with 
maintenance of the Premises in the condition required hereunder. The Premises shall be 
surrendered with all Improvements, repairs, alterations, additions, substitutions and replacements 
thereto subject to Section 34. l (c). Tenant hereby agrees to execute all documents as Port may 
deem necessary to evidence or confirm any such other termination. · . 

(b) Subleases. Upon any termination of this Lease, Port shall have the 
right to terminate all Subleases hereunder except for those Subleases with respect to which Port 
has entered into Non-Disturbance Agreements as provided in Section 16.4, or which Port has 
agreed to assume pursuant to Section 23.4. 

(c) Personal Property. Upon expiration or termination of this Lease, 
Tenant and all Subtenants shall have the right to remove their respective trade fixtures and other 
personal property. At Port's request, Tenant shall remove, at no cost to Port, any Personal 
Property belonging to Tenant which then remains on the Premises (excluding any personal 
property owned by Subtenants or other Persons). If the removal of such Personal Property 
causes damage to the Premises, Tenant shall repair such damage, at no cost to Port and in such a , 
manner as is consistent with the national historic register status of the Premises. 
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SECTION 35.· HOLD OVER 

35.1 Hold Over. 

Any holding over by Tenant after the expiration or termination of this Lease shall 
not constitute a renewal hereof or give Tenant any rights hereunder or in the Premises, except 
with the written consent of Port. In any such event,..at Port's option, Tenant shall be (a) a tenant 
at sufferance, or (b) a month-to-month tenant at the Minimum Rent in effect at the expiration of 
the Tenn Indexed from the date of hold-over. 

SECTION 36. NOTICES 

36.1 Notices. 

All notices, demands, consents, and requests which may or are to be given by any 
Party to the other shall be in· writing, except as otherwise provided herein .. All notices, demands, 
consents and requests to be provided hereunder shall be deemed to have be.en properly given on 
the date of receipt if served personally on a day that is a business day (or on the next business 
day if served personally on a.day that is not a business day), or, if mailed, on the date that is three 
days after the date when deposited with the U.S. Postal Service for delivery by United States 
registered or certified mail, postage prepaid, in either case, addressed as follows: 

To Port: 

Before Completion: 

with a copy to: 

After Completion: 

with a copy to: 
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San Francisco ·Port Commission (Reference: Pier 1) 
3100 Ferry Building 
San Francisco, CA 94111 
Attention: Executive Director 
Facsimile: (415) 274-0412 

Port General Counsel (Reference: Pier 1) 
3100 Ferry Building 
San Francisco, CA 94111 
Facsimile: (415) 274-049 

San Francisco Port Commission (Reference: Pier 1) 
Pier 1 
San Francisco, CA 94111 
Attention: Executive Director · 

Port General Counsel (Reference: Pier 1) 
Pier 1 
San Francisco, CA 94111 
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To Tenant: 

Before Completion: 

After Completion: 

AMB. Property, L.P. (Reference Pier 1) 
505 Montgomery Street 
·San Francisco, CA 94111 
Facsimile: (415) 394-9001 
·Attn: · 

AMB Property, L.P. (Reference Pier 1) 
Pier 1 
San Francisco, CA 94111 

or at such other place or places in the United States as each such Party may from time to time 
designate by written notice to the other in accordance with the provisions hereof. For 
convenience of the Parties, copies of nQtices may also be given by telefacsimile to the facsimile 
number set forth above or such other number as may be provided from time to time by noti~e 
given in the manner required hereunder; however, neither Party may give official or binding 
notice by telefacsimile. 

36.2 Form and Effect of Notice. 

Every notice given to a Party or other Person under this Section must state (or 
shall be accompanied by a cover letter that states): 

(a) the Section of this Lease pursuant to which the notice is given and 
the action or response required, if any; 

(b) if applicable, the period of time within which the recipient of the 
notice must respond thereto; and 

( c) if applicable, that the failure to object to the notice within a stated 
time period will be deemed to be the equivalent of the recipient's approval of or consent to the 
subject matter of the notice. 

In no event shall a recipient's approval of or consent to the subject matter of a notice be 
deemed to have been given by its failure to_ object thereto if such notice (or the accompanying 
cover letter) does not comply with the requirements of this Section 36.2. 

SECTION 37. INSPECTION OF PREMISES BY PORT 

37.1 Entry. 

Subject to the rights of Subtenants, including the Port under the Port Sublease, 
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Tenant shall permit Port and its Agents to enter the Premises during regular business hours upon 
reasonable prior notice (and at any time in the event of an emergency which poses fil?. imminent 
danger to public health or safety) for the purpose of (i) inspecting the same for compliance With 
any of the provisions of this Lease, (ii) performing any work therein that Port may have a right to 
perform under Section 21, or (iii) inspecting, sampling, testing and motfitoring the Premises or 
the Improvements or any portion thereof, including buildings, grounds and subsurface areas, as 
Port reasonably deems necessary or appropriate for evaluation of Hazardous Materials or other 
environmental conditions. Nothing herein shall imply any duty upon the part of Port to perform 
any work which under any provision of this Lease Tenant may be required fo perform, nor to 
place upon Port any obligation, or liability, for the care, supervision or repair of the Premises. If 
Port elects to perform work on the Premises pursuant to Section 21, Port shall not be liable for 
inconvenience, loss of business or other damage to Tenant by reason of the performance of such 
work on the Premises, or on account of bringing necessary materials, supplies and equipment 
into or through the Premises during the course thereof, provided Port uses reasonable diligence to 
minimize the interference any such work may cause with the activities of Tenant, its Subtenants, 
and their respective Invitees. 

37.2 , Exhibit for Lease. 

Subject to the rights of Subtenants, Tenant shaUpermit Port and its Agents to 
enter the Premises during regular business hours upon reasonable prior notice (i) to exhibit the 
same in a reasonable manner in connection with any sale, transfer or other conveyance of Port's 
interest in the Premises, and (ii) during the last twenty-four (24) months of the Tenn, for the 

· purpose of leasing the Premises. 

37.3 Notice, Right to Accompany: 

Port agrees to give Tenant reasonable prior notice of Port's entering on the 
Premises except in an emergency: Such notice shall be not less than twenty-four (24) hours oral 
notice. Tenant shall have the right to have a representative of Tenant accompany Port or its 
Agents on any entry into the Premises. 

37.4 Rights of Subtenants. 

Tenant agrees to use commercially reasonable efforts (including efforts to obtain 
the agreement of each Subtenant (other than Port) to include a provision similar to this Section 
37 in its Sublease) to require each Subtenant to permit Port to enter its premises for the purposes 
specified in this Section 37. 

SECTION 38. MORTGAGES 

38.1 No Mortgage Except as Set Forth Herein. 

(a) Restrictions on Financing. Except as expressly permitted in this 
Section 38, Tenant shall not: 
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(i) engage in any financing or other transaction creating any 
mortgage, deed of trust or similar security instrument upon Tenant's leasehold estate in the 
Premises or Tenant's interest in the Improvements under this Lease; or 

(ii) place or suffer to be placed upon Tenant's leasehold estate 
in the Premises or interest 41 the Improvements hereunder any lien or other encumbrances other 
than as permitted by Section 14.1. · 

(b) No Subordination of Fee Interest or Rent. Under no circumstance 
whatsoever shall Tenant place· or suffer to be placed any lien or encumbrance on Pores fee 
interest in the Land in connection With any financing permitted hereunder, or· otherwise. Port 
shall not subordinate its interest in the Premises, nor its right to receive Rent, to any Mortgagee 
ofTenant. · 

(c) Violation of Covenant. Any mortgage, deed oftru~t, encumbrance 
or lien not permitted by this Section 38 shall be deemed to be a violation of this covenant on the 
date of its execution or filing of record regardless of whether or when it is foreclosed or 
otherwise enforced. 

38.2. . Leasehold Liens 

(a) Tenant's Right io Mortgage Leasehold. At any time and from time 
to time during the Term after Completion, Tenant shall have the right to assign, mortgage, or 
encumber Tenant's leasehold estate created by this Lease by way ofleasehold mortgages, deeds 
of trust or other security instruments of any kind to the extent permitted hereby; provided, 
however, notwithstanding any foreclosure thereof, Tenant shall remain liable for the payment of 
Rent to .the extent provided in this Lease, and for the performance of all other obligations 
contained in this Lease. 

(b) Leasehold Mortgages Subject to this Lease. With the exception of 
the rights expressly granted to Mortgagees in this Lease, the execution and delivery of a 
Mortgage shall not give or be deemed to give a Mortgagee any greater rights than those granted 
to Tenant hereunder. · 

(c) Limitation of Number of Leasehold Mortgagees Entitled to 
Protection Provisions. Notwithstanding anything to the contrary set forth herein, any rights 
given hereunder to Mortgagees shall not apply to more than one (1) Mortgagee at any one time. 

38.3. Notice of Liens 

Tenant shall notify Port promptly of any lien or encumbrance other than the 
Permitted Title Exceptions of which Tenant has knowledge and which has been recorded against 
or attached to the Improvements or Tenant's leasehold estate hereunder whether by act of Tenant 
or otherwise. 
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38.4. Purpose of Mortgage 

(a) Pur.pose. A Mortgage shall be made only for the purposes of 
financing the Initial Improvements and any subsequent repairs, alterations, or improvements to 
the Initial Improvements. With respect to any issuance of corpqrate debt or other securitized 
financings, Tenant shall not be permitted to create any structure that would directly or 
indirectly be, or be perceived to be in Port's reasonable judgment, an obligation or security of 
Port. . 

(b) Statement. Port agrees within thirty (30) days after request by 
Tenant to give to any holder or proposed holder of a leasehold mortgage, deed of tnist, or other 
security instrument a statement in recordable form as to whether such mortgage, deed of trust, ·or 
other security instrument is permitted hereunder to secure all of the advances and indebtedness 
stated by the ·terms of the applicable financing documents. Except as set forth in such statement, 
such· a statement shall estop Port from asserting that such mortgage, deed of trust, or other 
security instrument (if done in the way described in the statement) is not permitted hereunder, .: 
but shall create no liability on Port. In making a request for such statement, Tenant shall furnish 
Port true, accurate and complete copies of such of the financing documents as are required 
reasonably by Port to permit Port to make the determination whether such security instrument is 
permitted hereby. In no event, however,, shall any failure by Tenant or other Party to comply 
with the terms of any Mortgage, including without limitation the use of any proceeds of any debt, 
the repayment of which secured by a Mortgage, be deemed to invalidate the lien of a Mortgage. 

38.5. Interest Covered by Mortgage 

A Mortgage may attach to any of the following interests 1n the Premises: . 
(i). Tenant's leasehold interest in the Premises created hereby a.D.d Tenant's interest in the 
Improvements or some portion thereof granted hereunder, (ii) Tenant's interest in any permitted 
Subleases thereon (other than the Port Sublease unless Port has first entered into a non­
disturbance agreement or equivalent protective agreement with the applicable mortgagee on 
reasonable and customary terms), (iii) any Personal Property of Tenant, (iv) products and 
proceeds of the foregoing, and (v) any other property rights and interests of Tenant arising under 
this Lease.· As provided in Section 38.1 (b) no Mortgage may encumber Port's interest in or 
under this Lease or Port's fee simple interest in the Property or Port's personal and other property 
in, on or around the Property. · 

38.6.· Institutional Lender:.Other Permitted Mortgagees 

A Mortgage may be given only to (i) a Bona Fide Institutional Lender, or (ii) any 
other lender which shall have been approved by Port in its sole and absolute discretion. In any 
instances in which Port's consent is so required, Port shall be deemed to have approved such 
other lender if the written notice from Tenant of the identity of such other lender specifies that no 

' . 
notification of disapproval within thirty (30) days after the receipt of such written notice 
consti~utes approval, and Port sends no notification of disapproval within such period. 
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38.7. Rights Subjectto Lease 

(a) Subject to Lease. Ali rights acquired by a Mortgagee under any 
Mortgage shall be subject to each and all of the covenants, conditio~s and restrictions set forth in 
this Lease, the DA, the Port Sublease, and t-0 all rights of Port hereunder. None of such 
covenants, conditions and restrictions is or shall be waived by Port by reason of the giving of 
such Mortgage, except as expressly provided in this Lease or otherwise specifically waived by 
Port in writing. · · 

(b) Construction and Restoration Obligations. Notwithstanding any 
provis.ion of this Lease to the contrary, including, but not limited to, those representing covenants 
running with the land, no Mortgagee, including·any such Mortgagee who obtains title to the r • 

leasehold or. any part thereof as a result of foreclosure proceedings or action in lieu thereof but 
excluding (i) any other.Person who thereafter obtains tjtle to the leasehold or any interest therein. 
from or through such Mortgagee, or (ii) any other purchaser at foreclosure sale (other than the 
Mortgagee itself), shall be obligated by the provisions of this Lease to Restore any damage or .. · 
destruction to the Improvements, subject to Section 38.1 O(c); provided, however, (i) that nothing 
in this Section or any other Section or provisions of this Lease shall be deemed or construed to 
permit or authorize any such holder to devote the Premises pr any part thereof to any uses, or to 
construct any improvements thereon, other than those uses or Improvements provided or 
authorized in the DA, as hereafter amended or extended from time to time, and (ii) in the event 
that Mortgagee obtains title to the leasehold and chooses not t.o complete or Restore the. 
Improvements, it shall so notify Port in writing of its election within forty-five (45) days 
following its acquisition of the tenancy interest in this Lease and shall sell its tenancy interest 
with reasonable diligence to a purchaser that shall be obligated to Restore the Improvements~ but 
iq any event Mortgagee shall use good faith efforts to cause such sale to occur within six (6) · 
months following the Mortgagee's written notice to Port of its election not to Restore. If 
Mortgagee fails to sell its tenancy interest using good faith efforts within such six (6) month 
period, it shall not constitute a default hereunder, but the Mortgagee shall be obligated by the 
provisions of this Lease to Restore any damage or destruction to the Improvements, subject to 
Section 3 8.1 O(c). If Mortgagee agrees to Restore the Improvements, or failS to .sell its tenancy 
interest within six (6) months and is required to Restore then all such work shall be performed in 
accordance .with all the requirements set forth in this Lease, and Mortgagee must submit 
evidence reasonably satisfactory to Port that it has the qualifications and financial responsibility 
necessary to perform such obligations. 

38.8. Required Provisions of any Mortgage 

Tenant agrees to have any Mortgage provide: (a) that the Mortgagee shall by 
registered or certified mail give written notice to Port of the· occurrence of any event of default 
under the Mortgage; (b) that Port shall be given notice at the time any Mortgagee initiates any 
foreclosure action; and (c) that the disposition and application of insurance and condemnation 
awards shall be in accordance with the provisions of this Lease. · 

38.9. Notices to Mortgagee 
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(a) Copies of Notices. Port shall give a copy of each notice Port gives 
to Tenant from time to time of the occurrence of a default or an Event of Default, or of Port's 
consent to an assignment of any interest in this Lease or to a Significant Change, to any 
Mortgagee that has given to Port written notice substantially in the fonn provided in Subsection 
(b). Copies of such notices shall be given to Mortgagees at the same time as notices are given to 
Tenant by Port, addressed to such Mortgagee at the address last furnished to Port. Port shall 
acknowledge in writing its receipt of the name and address of a Mortgagee so delivered to Port. 
Port'·s failure to give such notice to a Mortgagee shall not be deemed to constitute a default by 
Port under this Lease, but no such notice by Port shall be deemed to have been given to Tenant 
unless and until a copy thereof shall have been so given to Mortgagee. Any such notices to 
Mortgagee shall be given in the same manner as provided in Section 36. · 

(b) Notice From Mortgagee to Port. The Mortgagee under any 
Mortgage shall be entitled to receive notices from time to time given to Tenant by Port under this 
Lease in accordance with Subsection (a) above provided such Mortgagee shall have delivered a 
notice to Port in substantially the following form: 

"The undersigned does hereby certify that it is a Mortgagee, as such term is defined in 
that certain Lease entered into by and between the City and County of San Francisco, 
acting through the San Francisco Port Commission, as landlord, and AMB Property, 
L'.P., as Tenant (the "Lease"), of Tenant's interest in the Lease demising the parcels, a. 
legal description of which is attached hereto as Exhibit A and made a part hereof by this 
reference, The undersigned hereby requests that copies of any and all notices from time 
to time given under the Lease to Tenant by Port be sent to the undersigned at the 
following address: 11 

38.10. Mortgagee's Right to Cure 

If Tenant, or Tenant's successors or assigns, shall mortgage this Lease in 
compliance with the provisions of this Section, then, so. long as any such Mortgage shall remain 
unsatisfied ofrecord, the following provisions shall apply: 

(a) ·Cure Periods. In the case of° any notice of default given by Port to 
Tenant and Mortgagee in accordance with Section 38. l 0, the Mortgagee shall have the same 
concurrent cure periods as are given Tenant under this Lease for remedying a default or causing 
it to be remedied, plus, in each case, an additional period of thirty (30) days after the later to 
occur of (i) the expiration of such cure period, or (ii) the date that Port has served such notice of 
default upon Mortgagee, and Port shall accept such performance by or at the instance of the 
Mortgagee as if the same had been made by Tenant; provided, however, if such default cannot 
reasonably be cured or remedied within such additional thirty (30) day period, such cure period 
shall be extended (and no Event of Default shall be deemed to have occurred under this Lease by 
reason of such default) so long as the Mortgagee commences the cure or remedy within such 
period, and prosecutes the completion thereof with diligence and dispatch, subject to Force 
Majeure. 

(b) Foreclosure. Anything contained in this Lease to the contrary 
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notwithstanding, upon the occurrence of an Event of Default, other than an Event of Default due 
to a default in the payment of money or other default reasonably susceptible of being cured prior 
to Mortgagee obtaining possession, Port shall take no action to effect a termination of this Lease 
if, within thirty (30) days after notice of such Event of Default is given to each Mortgagee, a 
Mortgagee shall have (x) obtained possession of the Premises (including possession by a 
receiver), or (y) notified Port of its intention to institute foreclosure proceedings or otherwise 
acquire Tenant's interest under the Lease, and thereafter promptly commences and prosecutes 
such proceedings with diligence and dispatch (subject to Force Majeure). A Mortgagee, upon 
acquiring Tenant's interest under this Lease, shall be required promptly to cure all monetary 
defaults and all other defaults then reasonably susceptible of being cured by such Mortgagee. 
The foregoing provisions of this Subsection Cb) are subject to the following: (i) no Mortgagee 

· shall be obligated to continue possession or to continue foreclosure proceedings after the defaults 
or Events of Default hereunder referred .to shall have been cured; (ii) nothing herein contained 
shall preclude Port, subject to the provisions of this Section, from exercising any rights or 
remedies under this Lease (other than a termination: of this Lease to the extent otherwise 
permitted hereunder) with respect to any other Event of Default by Tenant during the pendency .. 
of such foreclosure proceedings; and (iii) such Mortgagee shall agree with Port in writing to 
comply during the period. Port forebears from terminating this Lease with such of the term~,. 
conditions ar_ld covenants of this Lea:se as are reasonably susceptible of being complied with by 
such Mortgagee, including but not limited to the payment of all sums due and owing hereW1der 
and the use restrictions set forth in Section 3.1 but excluding the operating covenants iri 
Section 7 .1. Notwithstanding anything to the 6ontrary, including an agreement by Mortgagee 
given under clause (iii) of the preceding sentence, Mortgagee shall have the right at any time to 
notify Port that it has relinquished possession of the Premises or that it will not institute 
foreclosure proceedings or, if such foreclosure proceedings have commenced, that it has 
discontinued them, and, in such event, the Mortgagee shall have no further liability under such 
~greement from and after the date it delivers such notice to Port, arid, thereupon~ Port shall be 
entitled to seek the termination of this Lease and/or any other available remedy as provided in 
this Lease. Upon any such termination, the provisions of this Section 38. l '1 (d) shall apply. If 
Mortgagee is prohibited by any process or injunction issued by any court having jurisdiction of 
any bankruptcy or insolvency proceedings .involving Tenant from commencing or prosecuting 
foreclosure or other appropriate proceedings in the nature thereof, the times specified above for 
commencing or prosecuting such foreclosure or other proceedings shall be extended for the 
pe;riod of such prohibition, provided that Mortgagee shall (i) have fully cured any Event of' 
Default due to a default in the payment of money, (ii) continue to pay currently such monetary 
obligations as and when the same become due, and (iii) perform all other obligations of Tenant 
under this Lease to the exte~t that they are susceptible of being performed by Mortgagee. 

(c) Construction. 

(i) Subject to Section 38.8(b), if a default of Tenant occurs 
following any damage or destruction but prior to Restoration of the Improvements, Mortgagee,· 
either before or after foreclosure or action in lieu thereof, shall not be obligated to Restore the 
Improvements beyond the extent necessary to preserve or protect the Improvements or 
construction already made, unless such Mortgagee expres~ly assumes Tenant's obligations to 
Port by written agreement reasonably satisfactory to Port, to Restore, in the manner provided in 
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this Lease, the Improvements on the Premises or the part thereof to which the lien or title of 
such Mortgagee relates, and submitted evidence satisfactory to Port that it has the qualifications 
and financial responsibility necessary to perform such obligation. 

(ii) UpoJ?. assuming Tenant's obligations to Restore in 
accordance with Subsection (c)(i) above, Mortgagee or any transferee ofMbrtgagee shall not be 
required to adhere to the existing construction schedule, but instead all dates set forth in this 

. Lease for· such Restoration or otherwise agreed to shall be extended for the period of delay from 
the date of Tenant stopped work on the Restoration to the date of such assumption plus an 
additional ninety (90) days. 

(d) New Lease. In the event of the termination of this Lease before the 
expiration of the Term, except (i) by Condemnation, or (ii) subject to Section 12.5; as the result 
of dan1age or destruction as provided fo Section 12, Port shall serve upon the Mortgagee written 
notice that thisLease has been ten:rlinated, together with a statement of any and all sums which 
would at that time be due under this Lease but for such termination, and of all other defaults, if. 
any, under this Lease then known to Port. The Mortgagee shall thereupon have the option to 
obtain a new Lease in accqrdance with and upon the following terms and conditions: 

(i) ,Upon the written request of the Mortgagee, within thirty 
(30) days after' service of such notice that this Lease has been terminated, Port shall enter into a 
new lease of the Premises with the most senior Mortgagee giving notice within such period or its 
designee, provided that the Mortgagee assumes Tenant's obligations as Sublandlord under the 
Port Sublease and any other Subleases then in effect; _and 

(ii) Such new Lease shall be entered into at the reasonable cost 
of the Mortgagee thereunder, shall be effective as of the date of termination of this Lease, and 
shall be for the remainder of the Term of this Lease and at the Rent and upon all the agreements, 
terms, covenants and conditions hereof, including any applicable rights of renewal and in 
substantially the same form as this Lease. The Parties intend th.at such new lease shall have the 
same priority as this Lease, including priority over any mortgage or other lien, charge or · 
encumbrance on the title to the Premises. Such new Lease shall require the Mortgagee to 
perform any unfulfilled monetary obligation of Tenant under this Lease and any unfulfilled 
non-monetary obligation which is reasonably susceptible of being performed by such Mortgagee 
other than obligations of Tenant With respect to construction of the Initial Improvements, which 
obligations shal~ be performed by Mortgagee in accordance whh Section ·38.1 l(c). Upon the 
execution of such new Lease, the Mortgagee shall pay any and all sums which would at the time 

·of the execution thereof be due under this Lease but for such termination, and shall pay all 
expenses, including reasonable Attorneys' F~es and Costs incurred by Port in connection with 
such defaults and termination, the recovery of possession of the Premises, and the preparation, 
execution and delivery of such new Lease. 

( e) Nominee. Any rights of a Mortgagee under. this Section 3 8.11, as 
amended hereby, may be exercised by or through its nominee or designee (other than Tenant) 
which is an Affiliate of Mortgagee; provided, however, no Mortgagee shall acquire title to the 
Lease through a nominee or designee which is not a Person otherw1se permitted to become 
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Tenant heretinder; :Qrovided, further that a Mortgagee may acquire title to the Lease through a 
wholly owned (directly or indirectly) subsidiary of Mortgagee. 

(t) Subleases. Effective ~pon the commencement of the tenn of any 
new Lease exe~uted pursuant to Subsection 38.1 l(d), any sublease then in effect shall be. 
assigned and transferred without recourse by Port to Mortgagee and all monies on deposit with 
Port which Tenant would have been entitled to use but for the termination or expiration of this 
Lease may be used by Mortgagee for the purposes of and in accordance with the provisions of 
such new Lease. Between the date of tennination of this Lease and. comme11cement of the tenn 
of the new Lease, Port shall not (I) enter into any new subleases, management agreements or 
agreements for the maintenance of the Premises or the supplies therefor which would be binding 
upon Mortgagee if Mortgagee enters into a new Lease, (2) cancel or materially modify any of the ~ 

existing· subleases, management agreements or agreements for the maintenance of the Premises 
or the supplies therefor, or (3) accept any cancellation, tennination or surrender thereof without 
the written consent of Mortgagee, which consent shall not be unreasonably withheld or delayed. 
Effective upon the commencement of the term of the new Lease, Port shall also transfer to 
Mortgagee, its designee or nominee (other than Tenant), without recourse, all Personal Property. 

(g) Limited to· Permitted Mortgagee~. Anything herein contained to 
the contrary notwithstanding, the provisions of this Section shall inure only to the benefit of the 
holders of the Mortgages which are permitted hereunder. 

(h) Consent of Mortgagee. No modification, termination or 
cancellation of this Lease other than adjustments to Minimum Rent under Section 2.3(c) hereof 
that may be adverse to a Mortgagee shall be effective as against a Mortgagee unless a copy of the 
proposed change shall have been delivered to such Mortgagee and such Mortgagee shall have 
either (i) approved the change in writing or (ii) failed reasonably to disapprove the.change in·. 
writing within ten (I 0) days after delivery of a copy thereof. 

(i) Limitation on Liability of Mortgagee. Anything contained in this 
Lease to the contrary notwithstanding, no Mortgagee, or its designee or nominee, shall become 
liable under the provisions of this Lease, unless and until su~h time as it becomes, and then only 
for so long as it remains, the o~er of the leasehold estate created hereby. 

G) Limitation on Obligation to Cure. Anything herein 'contained to 
the contrary notwithstanding, a Mortgagee, and its designee or nominee (other than Tenant), shall 
have no obligation to cure (i) any Event of Default by Tenant under this Lease occurring 
pursuant to Section 22.1 Cc), (d), f,fil, ill., (h) or (i) (but with respect to Section 22. l(h), only if 
such covenant or obligation is not susceptible to being cured without possession of the Premises. 
or is otherwise not reasonably susceptible of being cured), or (ii) any other Event of Default by 
Tenant under this Lease which is not reasonably susceptible of being cured; provided, however, 
such provisions of this Lease shallapply to and remain effective on a prospective basis 
notwithstanding Mortgagee's inability to cure such previous Events of Default. All of the 
defaults listed in Clause (i) hereof shall be deemed defaults not "reasonably susceptible of being 
complied with" or "not reasonably susceptible of being cured" for purposes of Sections 3 8.1 O(b) 
and~. 
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3 8.11. Assignment by Mortgagee 

Foreclosure of any Mortgage, or any sale thereunder, whether by judicial 
proceedings or by virtue of any power contained in the Mortgage, or any conveyance of the ' 
leasehold estate hereunder from Tenant to any Mortgagee or its designee through, or in lieu of, 
foreclosure or other appropriate proceedings in the nature thereof, shall not require the consent of 
Port or constitute a.breach of any provision of or a default under this Lease, and upon such 
foreclosure, sale or conveyance Port shall recognize the Mortgagee or other transferee in 
connection therewith as the Tenant hereunder. Such Mortgagee's or transferee's right thereafter 
to assign or transfer this Lease or such new Lease shall be subject to the restrictions of Sectio..n 
1§. In the event Mortgagee subsequently assigns or transfers its interest under this Lease after 
acquiring the same by foreclosure or deed in lieu of foreclosure or subsequently assigns or 
transfers its interest u_nder any new lease obtained pursuant to Section 38.11 Cd), a.IJ.d in 
connection with any such assignment or transfer, Mortgagee takes back a mortgage or deed of 
trust encumbering such leasehold interest to secure a portion of the purchase price given to 
Mortgagee for such assignm~nt of transfer, then such mortgage or deed of trust shall be 
considered a Mortgage, and Mortgagee shall be entitled to receive the benefit and enforce the 
provisions of this Section 38 and any other provisions of this Lease intended for the benefit of 
the holder of a Mortgage. 

38.12 Transfer of Mortgage. 

Port hereby consents to a transfer or encumbrance by Mortgagee, absolutely or as 
collateral securit}' for performance of its obligations, of its Mortgage or any interest therein, 
provided such transfer is to a Bona Fide Institutional Lender and otherwise satisfies the 
requirements of this Lease, and in the event of any such transfer the new holder or pledgee of the 
Mortgage shall have all the rights of its predecessor Mortgagee hereunder until such time as the 
Mortgage is further transferred or released from the leasehold estate. 

38.13 Appointment of Receiver. 

In the event of any default under a Mortgage, the holder of the Mortgage shall be 
entitled to have a receiver appointed, irrespective of whether such Mortgagee accelerates the 
maturity of all indebtedness secured by its Mortgage. 

SECTION 39. NO JOINT VENTURE 

39.1 No Joint Venture 

Nothing contained in this Lease shall be deemed or construed as creating a 
partnership or joint venture between Port and Tenant or between Port and any other Person; or 
cause Port to be responsible in any way for the debts or obligations of Tenant. The subject of 
this Lease is a lease with neither Party acting as the agent of the other Party in any respect except 
as may b_e expressly provided for in this Lease. · . 
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SECTION 40. F SOURCE HIRING PROGRAM 
. ,I! < 

40 .1 First Source Hiring Ordinance. 

Tenant shall comply with the First Source Hiring Agreement attached hereto as Exhibit G 
with respect to the operation and leasing of the Premises, and shall include such applicable 
provisions in its Subleases in accordance with the First Source Hiring Agreement. 

SECTION 41. REPRESENTATIONS AND WARRANTIES 

41.1 Representations and Warranties of Tenant. 

Tenant represents, warrants and covenants to Port as follows, as of the date hereof 
and as of the Commencement Date: · 

(a) Valid Existence: Good Standing. Tenant is a Delaware limited 
partnership duly organized and validly existing under the laws of the State of Delaware. Tenant 
has the requisite power and authority to OWn its property and conduct its business as presently 
conducted. Tenant is in good standing in the State of Deiaware and the State of California. 

(b) · Authority. Tenant has the requisite power and authority to execute 
and deliver this Lease and the agreements contemplated hereby and to carry .out and perform all 
of the terms and covenants of this Lease and the agreements contemplated hereby to be 
performed by Tenant. 

(c) · No Limitation on Abilitv to Perform. Neither Tenant's articles of 
organization or operating agreement, nor any applicable Law, prohibits Tenant's entry into this 
Lease or its performance hereunder. No consent, authorization or approval of, and no notice· to 
or filing with, any governmental authority, regulatory body or other Person is required for the 
due.execution and delivery of this Lease by Tenant and Tenant's performance hereunder, except 
for consents, authorizations and approvals which h.ave already been obtained, notices which have 
already been given and filings which have already been made. Except as may otherwise have 
been disclosed to Port in writing, there are no undischarged judgments pending against Tenant, 
and Tenant has not received notice of the filing of any pending suit or proceedings against 
Tenant before any court, governmental agency, or arbitrator, which might materially adversely 
affect the enforceability of this Lease or the business, operations, assets or condition of Tenant. 

(d) Valid Execution. The execution and delivery of this Lease and the 
perforn1ance by Tenant hereunder have been duly and validly authorized. When executed and 
delivered by Port arid Tenant, this Lease will be a legal, valid and binding obligation of Tenant. 

(e) Defaults. The execution, delivery and performance of this Lease 
(i) do not an.cl will not violate or result in a violation of, contravene or conflict with, or constitute 
a default by Tenant under (A) any agreeme11t, document or instrument to which Tenant is a Party 
or by which Tenant is bound, (B) any law, s~atute, ordinance, or regulation applicable to Tenant 
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or its business, or (D) the articles of organization or the operating agreement of Tenant,. and 
(ii) do not result in the creation or imposition of any lien or other encumbrance upon the assets of 
Tenant, except as contemplated hereby. · 

(f) Financial Matters. Except to the extent disclosed to Port in 
writing, (i) Tenant is not in default under, and has not received notice asserting that it is in 
default under, any agreement for borrowed money, (ii) Tenant has not filed a petition for relief 
under any chapter of the U.S. Bankruptcy Code, and (iii) to Tenant's knowledge, no involuntary 
petition naming Tenant as debtor has been filed l.lnder any chapter of the U.S. Bankruptcy Code. 

The representations and warranties herein shall survive any termination of this 
Lease to the extent specified in this Lease. · 

SECTION 42. SPECIAL PROVISIONS 

42.1 Non-Discrimination: 

(a) Covenant Not to Discriminate. In the performance of this Lease, 
Tenant covenants and agrees not to discriminate on the basis of the factor perception of a 
person's race, color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender 
identity, domestic partner status, marital status, disability or Acquired Immune Deficiency 
Syndrome or HIV status (AIDS/HIV status) against any employee of, any City employee 

' working with, or applicant for employment with Tenant, in any of Tenant's operations within the 
United States, or ::tgainst any person seeking accommodations, advantages, fac:ilities, privileges, 
services, or membership in all business, social, or other establislunents or organiZa.tions operated 
by Tenant. 

(b) Subleases and Other Subcontracts. Tenant shall include in all 
Subleases and other subcontracts relating to the Premises a non-discrimination clause applicable 
to such Subtenant or other subcontractor in substantially the form of subsection (a) above. In 
addition, Tenant shall incorporate by reference in all subleases and other subcontracts the 
provisions of Sections 12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative 
Code and shall require all Subtenants and other subcontractors to comply with such provisions. 
Tenant's failure to comply with the obligations in this subsection shall constitute a material 
breach of this Lease. 

(c) Non-Discrimination in Benefits. Tenant does not as of.the date of 
this Lease and will not during the Tenn, in any of its operations in San Francisco or with respect 
to its operations under this Lease elsewhere within the United States, discriminate in the 
provision of bereavement leave, fan1ily medical leave, health benefits, membership or 
membership discounts, moving expenses, pension and.retirement benefits or travel benefits, as 
well as any benefits other than the benefits specified above, between employees .with domestic 
partners and employees with spouses, and/or between the domestic partners and spouses of such 

· employees, where the domestic partnership has been registered with a governmental entity 
pursuant to state or local law authorizing such registration, subject to the conditions set forth in 
Section 12B.2(b) of the San Francisco Administrative Code. 
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( d) · Condition to Lease. As a condition to this Lease, Tenant shall , 
execute the "Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits" (Form 
HRC-12B-101) with supporting documentation and secure the approval of the form by the 
San Francisco. Human ~ghts Commission. · 

(e) Incorporation of Administrative Code Provisions by Reference. · 
The provisions of Chapters 12B and 12C of the San Francisco Administrative Code relating to 
non-discrimination by Parties contracting for the lease of City property are incorporated in this 
Section by reference and made a part of this Lease as though fully set forth herein. Tenant shall 
comply fully with and be bound by all of the provisions that apply ~o this Lease under such 
Chapters of the Administrative Code, including but not limited to the remedies provided in such 
Chapters. Without limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h) 
of the San Francisco Administrative Code, a penalty of $50 for each person for each calendar day 
during which such person was discriminated against in violation of the provisions of this Lease 
may be assessed against Tenant and/or deducted from any payments due Tenant. 

42.2 [Intentionally deleted] 

42.3 MacBride Principles - Northern Ireland. 

The City a,nd.County of San Francisco urges companies doing business in 
Northern Ireland to move toward resolving employment inequities and encourages them to abide 
by the MacBride Principles· as expressed in San Francisco Administrative Code Section 12F. l, 
et seg. , The City and County of San Francisco also urges San Francisco companies to do 
business with corporations that abide by the MacBride Principles. Tenant acknowledges that it 
has read and understands the above statement of the" City and County of San Francisco 
concerning doing business in Northern Ireland. 

42.4 Tropical Hardwood/Virgin Redwood Ban. 

·The City and County of San Francisco urges companies not to import, purchase, 
obtain or use for any purpose, any tropical hardwood or tropical hardwood product. Except as · 
permitted by the application of Sections 121.3.b and 121.4.b of the San Francisco Ad!Jlinistrative 
Code, Tenant shall not use any tropical hardwoods, tropical hardwood wood products, virgin 
redwood or virgin redwood wood product in the construction of the Initial Improvements or any 
other Improvements on the Premises. 

42.5 Tobacco Product Advertising Prohibition. 

Tenant acknowledges and agrees that no advertising of cigarettes or tobacco 
products shall be allowed on the Premises. The foregoing prohibition shall include the 
placement of the name of a company producing, selling or distributing cigarettes or tobacco· 
products or the name of any cigarette or tobacco product in any promotion of any event or 
product or on any sign .. The foregoing prohibition shall not apply to any advertisement 
sponsored by a state, local or nonprofit entity designed to communicate the health hazards of 
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cigarettes and tobacco products or to encourage people not to.smoke or to stop smoking. 

42.6 Burma {Myanmar) Business Prohibition. 

Tenant is not the government of Burma (Myanmar), a person or business entity 
organized under the laws of Burma (Myanmar) or a "prohibited person or entity" as defined in 
Section 12J.2(g) of the San Francisco Administrative Code. The City reserves the right to 
terminate this Lease for default ifTenant violates the terms of this clause. Chapter 12.J of the 
San Francisco Administrative Code is hereby incorporated by reference as though fully set forth 
herein, and the failure of Tenant to comply with any applicable requirements thereof shall be 
deemed.a material breach of this Lease. In the event Tenant fails to comply in good faith with 
any of the applicable provisio;ns of Chapter 12J of the San Francisco Administrative Code, • · 
Tenant shall be liable for liquidated damages for each violation in an amount equal to Tenant's 
net profit under this Lease, or 10% of the total amount of the Lease, or $1,000, whichever is 
greatest. Tenant acknowledges and agrees the liquidated damages assessed spall be payable to 
Port upon demand and may be set off against any moneys due to Tenant from Port under.this 
Lease. 

42. 7 Proximity of Mid-Embarcadero Projects. 

Tenant acknowledges that during the Term, the Waterfront Transportation Project 
involving (by way of example only and not of limitation) the realignment of the Embarcadero 
Roadway, Mid-Embarcadero freeway replacement, construction of a MUNI-metro turnaround 
project, MUNI-metro extension, F-line historic streetcar line, and a waterfront promenade, is 
scheduled to be constructed on property in the immediate vicinity of the Premises. In addition, 
the Port is undertaking the Ferry Terminal project, the renovation of the Ferry Building and 
improvements to Pier 1 Y2. Hornblower Yachts, Inc. ()r another tenant may also undertake 
improvements to Piers ~ and 3 pursuant to leases with the Port. Tenant is aware that the 
construction of such projects and the activities associated with such construction will generate 
certain adverse impacts that may result in some inconvenience to or disturbance of Tenant. Such 
impacts may include, but are not limited to, increased vehicle and truck traffic, traffic delays and 
re-routing, loss of street and public parking, dust, dirt, construction noise and visual obstructions. 
Tenant hereby waives any and all claims against the Indemnified Parties arising out of such 

. inconvenienc~ or disturbance, including without limitation any abatement or reduction of Rent. 

42.8 Waiver of Relocation Assistance Rights. 

If Tenant holds over in possession of the Premises following the expiration of this 
Lease under Section 35.1, Tenant shall not be entitled,. during the period of any such holdover, to 
rights, benefits or privileges under the California Relocation Assistance Law, California 
Government Code Section 7260 et seg., or the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act, 42 U.S.C. Section 4601 et~ .• or under any similar law, statute or 
ordinance now or hereafter in effect, except as provided in Section 13 relating to Condemnation, 
and Tenant hereby waives any entitlement to any such rights, ,benefits and privileges with respect 
to any such holdover period. 
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SECTION 43. GENERAL 

43.1 Time of Performance .. 

(a) Expiration. All performance dates (including cure dates) expire at 
5:00 p.m., San Francisco, California time, on the performance or cure date. 

(b) Weekend or Holiday. A performance date which falls on 
a Saturday, Sunday or City holiday is deemed extended to the next working day. 

( c) Days for Performance. All periods for performance or notices ,. · 
specified herein in tem1s of days shall be calendar days, and not.business Qays, unless otherwise 
provided herein. 

· ,. (d) . Time of the Essence. Time is of the essence with respect to each·· 
provision of this Lease, including, but not limited, the provisions for the exercise of any option 
on the part of Tenant hereunder and the provisions for the payment of Rent and any other sums · 
due hereunder, subject to the provisions of Section 20 relating_ to.Force Majeure. 

43 .2 Interpretation of Agreement. 

(a) Exhibits. Whenever an "Exhibit" is referenced, it mean~ an 
attachment to this Lease unless otherwise specifically identified. All such Exhibits are 
incorporated herein by reference. 

(b) Captions.· Whenever a section, article or paragraph is referenced, it 
refers to this Lease unless otherwise specifically identified. The captions preceding tµe articles 
and sections of this Lease and in the table of contents have been inserted for convenience of 
reference only. Such captions shall define or limit the scope or intent of any provision of this . 
Lease. 

(c) Words of Indusion. ~The use of the term "including," "such a.st> or 
words of similar import when following any general term, statement or matter shall not be 
construed to limit such term, statement or matter to the specific items or matters, whether or not 
language of non-limitation is used with reference thereto. Rather, such terms shall be deemed to 
refer to all other items or matters that could reasonably fall within the broadest possjble scope of 
such statement, term or matter. 

( d) No Presumption Al!ainst Drafter. This Lease has been negotiated 
at am11s length and between persons sophisticated and knowledgeable in the matters dealt with. 
herein. In addition, each Party has been represented by experienced and knowledgeable legal 
counsel. Accorqingly, this Lease shall be interpreted to achieve the intents and purposes of the 
Parties, without any presumption against the Party responsible for drafting any part of this Lease 
(including, but not limited to, California Civil Code Section 1654). 
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(e) Fees and Costs. The Party on which any obligation is imposed in 
this Lease shall be solely responsible for paying all costs and expenses incurred in the 
performance thereof, unless the provision imposing such obligation specifically provides to the 
contrary. 

(f) Lease References. Wherever reference is made to any provision, 
term or matter "in this Lease," "herein" or "hereof' or words of similar import, the reference 
shall be deemed to refer to any and all provisions of this Lease reasonably related thereto hi the. 
context of such reference, unless such reference refers solely to a specific numbered or lettered , 
section or paragraph of this Lease or any specific subdivision thereof. 

43.3 Successors and Assigns .. 

This Lease is binding upon and will inure to the benefit of the successors and · 
assigns of Port, Tenant and any Mortgagee. Where the term "Tenant," 11Port11 or "Mortgagee" is 
used in this Lease, it means and includes their respective successors and assigns, including, as to 
any Mortgagee, any transferee and any successor or assign of such transferee. Whenever this · 
Lease specifies or implies Port as a Party or the holder of the right or obligation to give approvals 
or consents. if Port or. a comparable public body which has succeeded to Port's rights and 
obligations no longer exists. then the City will be deemed to be the successor and assign of Port 
for purposes of this Lease .. 

43.4 No Third Party Beneficiaries. 

This Lease is for the exclusive benefit of the Parties hereto and not for the benefit . 
of any o,ther Person and shall not be deemed to have conferred any rights, express or implied, 
upon any other Person, except as provided in Section 3 8 with regard to Mortgagees. · , 

43.5 Real Estate Commissions. 

Port is not liable for any real estate commissio'ns, brokerage fees or finder's fees 
·which may arise from this Lease. Tenant and Port each represents that it engaged no broker, 
agent or finder in connection with this transaction. In the event any broker, agent or finder 
makes a claim, the Party through whom such claim is made agrees to Indemnify the other Party 
from any Losses arising out of such claim. 

43.6 Counterparts. · 

This Lease may be executed in counterparts, each of which is deemed to be an 
original, and all such counterparts constitute one and the same instrument. 

43.7 Entire Agreement. 

This Lease (including the Exhibits), the DA, for so long as such agreement is in 
effect, and the Port Sublease, constitute the entire agreement between the Parties with respect to 
the subject matter set forth therein and supersede all negotiations ~r previous agreements 
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between the Partie~ with respect to all or any part of the tenns and conditions mentioned herein 
or incidental hereto. No parol evidence of any prior of other agreement shall be permitted to 
contradict or vary the tenns of this Lease. 

43.8 Amendment. 

Neither this Lease nor any of the tenns hereof may be terminated, amended or 
modified except by a written instrument executed by the Parties. No termination, amendment or 
modification which requires the prior approval of a Mortgagee shall become effective without the 
prior approval of such Mortgagee, pursuant to Section 38.14. 

43.9 Governing Law; Selection of Forum. 

This Lease shall be governed by, and interpreted in accordance with, the laws of 
the State of California. As part of the consideration for Port's entering into this Lease, Tenant 
agrees that all actions or proceedings arising directly or indirectly under this Lease may, at the . 
sole option of Port, be litigated in courts having situs within the State of California, and Tenant 
consents to the jurisdiction of any such local, state or federal court, and consents that any service 
of process in such action or proceeding may be made by personal service upon Tenant wherever 
Tenant may then be located, or by certified or registered mail directed to Tenant at the address 
set forth herein for the delivery of notices. · 

43.10 Recordation. 

, This Lease will not be recorded by either Party. The Parties agree to execute and 
record in the Official Records a Memorandum of Lease in the form attached hereto as Exhibit H. 
Promptly upon Port's request following the expiration ofthe Term or any other termination of 
this Lease, Tenant shall deliver to Port a duly executed and acknowledged quitclaim deed 
suitable for recordation in the Official Records and in form and content satisfactory to Port and · 
the City Attorney, for the purpos.e of evidencing in the public.records the termination of Tenant's 
interest under this Lease. Port may ~ecord such quitclaim deed at any time on or after the 
termination of this Lease, without the need for any approval or further act of Tenant. 

43.11 Extensions by Port. 

Upon the request of Tenant, Port may, by written instrument, extend the time for 
Tenanfs perfom1ance of any tenn, covenant or condition of this Lease or permit the curing of 
any default upon such terms and conditions as it determines appropriate, including but not 
limited to, the time within which Tenant must agree to such tern1s and/or conditions, provided, 
however, that any such extension or permissive curing of any particular default will not operate 
to release any.ofTenant's obligations nor constitute a waiver of Port's rights with respect to any 
other tenn, covenant or condition of this Lease or any other default in, or breach of, this Lease or 
otherwise effect the time of the essence provisions with respect to the extended date or other 
dates for performance hereunder. 
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43.12 Further Assurances. 

The Parties hereto agree to execute and acknowledge such other and further 
documents as may be necessary or reasonably required to express the intent of the Parties or 
otherwis~ effectuate the terms of this Lease. 

43.13 Attorneys• Fees. 

Except as provided in Section 12.10 with regard to an arbitration proceeding, if ' 
either Party hereto fails to perform any of its respective obligations under this Lease or if any 
dispute arises between the Parties hereto concerning the meaning or interpretation of any 
provision of this Lease, then the defaulting Party or the Party not prevailing in such dispute, a:s-
the case may be, shall pay any and all costs and expenses incurred by the other Party on account 
of such default and/or in enforcing or establishing its rights hereunder, including, without 
limitation, reasonable Attorneys• Fees and Costs. Any· such Attorneys• Fees and Costs incurred 
by either Party in enforcing a judgment in its favor under this Lease shall be recoverable. 
separately from and in addition to any other amount included in such judgment, and such 
Attorneys' Fees arid Costs obligatfon is intended to be severable from the other provisions of this · 
Lease and to survive and not be merged into any such judgment. For purposes of t]?.is Lease, the 
reasonable fees of attorneys of City's Office of City Attorney shall be based on the fees regularly 
charged by private attorneys with the equivalent number of years of experience in the subject· 
matter area of the law for which the City Attorney's services were rendered who practice in the 
City of San Francisco in law firms with approximately the same number of attorneys as 
emp~oyed by the City Attorney's Office. 

43 .14 Effective Date. 

This Lease shall become effective on the date (the "Effective Date") the Parties 
duly execute and deliver this Lease upon Close of Escrow under the DA following approval by 
the City's Port Commissfon, Board of Supervisors and Mayor in their respective sole and 
absolute discretion. The Effective Date will be inserted by Port on the cover page and on page 1 
hereof, provided, however, that Port's failure to insert the Effective Date shall not invalidate this 
Lease. Where used in this Lease or in any of its exhibits, references to "the date of this Lease/' 
the "reference date of this Lease," "Lease Date" or "Effective Date" will mean the Effective Date 
determined as set forth above and shown on the first page hereof. · 

43.15 .Severability. 

If any provision of this Lease, or its application to any Person or circum~tance, is 
held invalid by any court; the invalidity or inapplicability of such provision shall not affect any 
other provision of this Lease or the application of such provision to any other Person or 
circumstance, and the remaining portions of this Lease shall continue in full force·and effect, 
unless enforcement of this Lease as so modified by and in response to such invalidation would be 
grossly inequitable under all of the circumstances, or would frustrate the funda~ental purposes 
of this Lease. · 
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SECTION 44. DEFINITION OF CERTAIN TERMS 

For purposes of this Lease, initially capitalized terms shall have the meanings ascribed to 
. them in this Section: · 

AdditionalRent means any and all sums (other than Minimum Rent and 
Participation Rent) that may become due or be payable by Tenant under this Lease. 

Affiliate means any Person directly or indirectly Controlling, Controlled by or 
under Common Control with the other Person in question. 

Agents means, when used with reference to either Party to this Lease, the 
members, officers, directors, commissioners, employees, agents and contractors of such Party, 
and their respective heirs, legal representatives, successors and assigns. 

' • > ' ' 

Attorneys' Fees and Costs means reasonable attorneys' fees, costs, expenses and 
disbursements. including, but not limited to, expert witness fees and costs, 'travel time and 
associated costs, transcript preparation fees and costs, document copying, exhibit preparation, 
courier, postage, facsimile, long-distance and communications expenses; court costs and other 
reasonable costs and fees associated with any other legal, administrative or alternative dispute 
resolution proceeding, including such fees and costs associated with execution upon any · 
judgment or order, and costs on appeal. 

Available Sublease Space as defined in Section 16.5. 

Award means all compensation, sums or value paid, awarded or received for· a 
Condemnation, whether pursuant to judgment, agreement, settlement or otherwise. 

BCDC means the Bay Conservation and Development Commission, a State 
agency established under the McAteer Petris Act 

Bona Fide Institutional Lender means any one or more of the following, whether 
acting in its own interest and capacity or in a fiduciary capacity for one or more ;Persons none of 
which need be Bona Fide Institutional Lenders: (i) a savings bank, a savings and loan 
association, a commercial bank or trust company or branch thereof, an insurance company, a 
governmental agency, a real estate investment trust, a religious, educational or eleemosynary 
institution, an employees' welfare, benefit, pension or retirement fund or system, an investment 
banking, nierchant banking or brokerage firn1, or any other Person or group of Persons which, at 
the time of a Mortgage is recorded in favor of such Person or Persons, has (or is Specially 
Controlled by a Person having) assets of at least $500 million in the aggregate (or the equivalent 
in foreign currency), and in the ca,se of any Person or group of Persons none of whom is a 
savings bank, a savings and loan association, a commercial bank or trust company, an insurance 
company, a governmental agency, or a real estate investment trust, is regularly engaged in the 
financial services business, or (ii) any special account, managed fund, department, agency or 
Special Affiliate of any of the foregoing, or (iii) any person acting in a fiduciary capacity for any 
of the foregoing. For purposes hereof, (1) acting in a "fiduciary capacity" shall be deemed to 
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inClude acting as a trustee, agent; or in a similar capacity under a mortgage, loan agreement, 
indenture or other loan document, (2) a lender, even if not a Bona Fide Institutional Lender, shall 
be deemed to be a Bona Fide Institutional Lender if promptly after such loan is consummated the 
note(s) or other evidence of indebtedness or the collateral securing the same are assigned to one 
or more persons then qualifying as a Bona Fide Institutional Lender, and (3) "Special Affiliate" 
means any Person directly or indirectly Special'ly Controlling, Specially Controlled by, or under 
common.Special Control, through one or more othei: persons, with the person in question. 

Bulkhead means the Pier 1 bulkhead, bulkhead wall, marginal wharf and seawall, 
all as located within the Premises 

Burton Act means the provisions of Chapter 1333 of the Statutes of 1968 oftlle· 
California Legislature, as amended, providing for the transfer to City from State, subject to 
specified terms, conditions and reservations, of the control and management of the certain tide 
and submerged lands comprising the Harbor of San Francisco. 

Burton Act Agreement means that certain Agreement Relating to Transfer of Port 
of San Francisco from the State of California to the City and County of San Francisco, dated 
January 24, 1969, entered into between City and State under the authority granted under the 
BurtooA~ . . 

Burton Act Trust means that stafutory trust imposed by the Burton Act. 

Certificate of Completion as defined in Section 7.0lofthe DA, and as described 
below in the definition of "Completion". 

Certified Construction Costs as defined in Section 6.23(b) of the DA. 

City means the City and County.of San Francisco, a municipal corporation. City 
shall refer to the City operating by and through its Port Commission, where appropriate. All 
references to City shall include the Port. · 

Commencement Date as defined in Section 1.2. 

Completion or Complete or Completed means completion of construction of all or 
any applicable portion of the Improvements in accordance with the terms of the DA. The fact of 
Completion shall be conclusively evidenced by the issuance of a Certificate of Completion· 
pursuant to the DA (provided that Deferred Items shall be completed in accordance with the 
provisions of this Lease). · 

. . . 
Condemnation means the taking or damaging, including severance damage, of all 

or any part of any property, or the right of possession thereof, by erninent domain, inver~e 
condemnation, or for any public or quasi~public use under the law. Condemnation may occur 
pursuant to the recording of a final order of ~ondemnation, or by a voluntary sale of all or any 
part of any property to any Person having the power of eminent domain (or to a designee of any 
such Person), provided that the property or such part thereof is then under the threat of 
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condemnation or such sale occurs by way of settlement of a condemnation action. 

Condemnation Date means the earlier of: (a) the date when the right of possession 
of the condemned property is taken by the condemning authority; or (b) the date when title to the 
condemned property (or any part thereof) yests in the condemning authority. · 

Construction Documents as defined in Section 10.4. 

Control means the ownership (direct or indirect) by one Person of more than fifty 
percent (50%) of the profits or capital of another Person or the power to control the affairs and 
key decisions of such Party, and Controlled and Controlling have correlative meanings. 
Common Control means that. two Persons are both Controlled by the same other Person. 

DA as defined in Recital H · . 

Default Rate as defined in Section 2.8. 

Demolition means to rai:e the Improvements (or relevant portion of the 
Improvements), remove any rubble or debris resulting therefrom, and cause the Property to be 
returned to a safe condition (and,..Demolish" and "Demolished" shall have. correlative 
~eanings). 

Disabled Access Laws means all Laws related to access for persons with 
disabilities including, without limitation, the Americans with Disabilities Act, 42 U.S.C.S. 
Section 12101 et seq. and disabled access laws under the Port's building code. 

Effective Date as defined in Section 43 .14. 

Excess Rental Income as defined in.,Section 2.S(b)(ii) .. 

Event of Default as defined in Section 22.1. 

Executive Director means the Executive Director of the Port or his or her 
designee. 

Final Construction Documents means plans and specifications sufficient for the 
processing of an application for a building permit in accordance with applicable Laws. 

Force Majeure means events which result in delays in a Party's performance of its 
obligations hereunder due to causes beyond such Party's control, including, but not restricted to, 
acts of God or of the public enemy, acts of the government, acts of the other Party, fires, floods, 
earthquakes, tidal waves, strikes, freight embargoes, delays of subcontractors and unusually 
severe weather and, in the case of Tenant, any delay resulting from a defect in Port's title to the 
Premises. Force Majeure does not include failure to obtain financing or have adequate funds. 
The delay caused by Fore~ Majeure includes not only the period of time during which 
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performance of an act is hindered, but also such additional time thereafter as may reasonably be 
required to make repairs, to Restore if appropriate, and to complete performance of the hindered 
act. 

Gross Building Area means the total floor areas of the buildings on the Premises, 
excluding unenclosed areas, measured from the exterior of the walls. 

Handle when used with reference to Hazardous Materials means.to use, generate, 
manufacture, process, produce, package, treat, transport, store, emit, discharge or dispose of any 
Hazardous Material· ("Handling" 'will ~ave a correlative meaning). 

Hazardous Material means any m~terial that, because of its quanti:tY, 
concentration or physical or chemical characteristics, is deemed by any federal,.state or local . 
governmental authority to pose a present or potential hazard to human health or safety or to the 
environment. Hazardous Material includes, without limitation, any material or substance defined 
as a "hazardous substance," or "pollutant" or "contaminant" under the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 ("CERCLA", also commonly 

. known as the "Superfund" law), as amended, (42 U.S.C. Section 9601 et seq.) or under 
Section 25281 or Section 25316 of the California Health & Safety Code; any "hazardous waste" 
as defined in Section 25117 or listed under Section 25140 of the California Health & Safety 
Code; any asbestos and asbestos containing materials whether or not such materials are part of 
the structure of any existing Improvements on the Premises, any Improvements to be constructed 
on the Premises by or on behalf of Tenant, or are naturally occurring substances on, in or about 
the Premises and petrqleum, including crude oil or any fraction, and natural gas or natural gas 
liquids. · 

Hazardous Material Claims means any and all enforcement, Investigation, 
Remediation or other governmental or regulatory actions, agreements or order:s threatened, 
instituted or completed under any Envirotimental Laws, together with any and all Losses made or 
threatened by any third party against City, including the Port,, their Agents, or the Premises or 
any Improvements, relating to damage, contribution, cost recovery compensation, loss or injury 
resulting from the presence, release or discharge of any Hazardous Materials, including, without 
limitation, Losses based in common law. Hazardous Material Claims incll}de, without limitation, 
Investigation and Remediation costs, fines, natural resource damages, damages for decrease in 
value of the Premises or any Improvements, the loss or restriction of the use or any amenity of 
the Premises or any Improvements, and attorneys• fees and consultants' fees and experts• fees and 
costs. 

Hazardous Material Laws means any present or future federal, state or local Laws 
relating to Hazardous Material (including, without limitation, its Handling, transportation or 
Release) or to human health and safety, industrial hygiene or environmental conditions in, on, 
under or about the Premises (including the Improvements), including, without limitation, soil, 
air, air quality, water, water quality and groundwater conditions. Hazardous Materials Laws 
inciude, but are not limited to, the City's Pesticide Ordinance (Chapter 39 of the San Francisco 
Administrative Code), to the extent applicable to tenants of City property on the effectiv~ date of 
the DA, and Article 20 of the San Francisco Public Works Code ("Analyzing Soils for Hazardous 
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Historic Tax Credits a8 defined in Section 2.3(b). 

Historic Tax Credits Investment Proceeds as defined in Section 2.3(b ). 

Impositions as defined in Section 4.l(b). 

improvements means all buildings, structures, fixtures and other improvements 
erected, built, placed, installed or constructed upon or within the Property on or after the 
Commencement Date, including, but not limited to, the Initial Improvements, together with the 
Bulkhead and Substructure .. 

Indemnified Parties means City, including, but not limited to, all of its boards, 
commissions, departments, agencies and other subdivisions, including, without limitation, the 
Port; all of the Agents of the City, including its Port, and all of their respective heirs, legal 
representatives, successors and assigns, and each of them. 

, Indemnify means indemnify, protect and hold harmless. 

Index means the Consumer Price Index for All Urban Consumers (base years 
1982-1984::::: 100) for the San Francisco-Oakland-San Jose area, published by the United States 
Department of Labor, Bureau of Labor Statistics. If the Index is modified during the Term 
hereof; the modified Index shall be used in place of the original Index. If compilation or 
publication of the Index is discontinued during the Term, Port shall select another similar 
published index, generally reflective of increases in the cost of living, subject to Tenant's 
approval. which shall not be unreasonably withheld or delayed, in order to obtain substantially . 
the same result as would be obtained if the Index had not been discontinued. 

Indexed means the product of the number to be Indexed multiplied by the 
percentage increase, if any, in the Index from the first day of the month in which the 
Commencement Date occurred to the first day of the most recent month for which the Index is 
available at any given time. 

Initial Improvements means all Improverrients to be built on the Premises or 
portion(s) thereof under the DA, including, without limitation, all renovation and rehabilitation 
work on the existing pier, pier shed, Bulk.head and Substructure. 

Interim Escalation as defined in Section 2.5(a)(iv). 

Investigate ·or Investigation 'when used with reference to Hazardous Material 
means any activity undertaken to determine the nature and extent of Hazardous Material that may 
be located in, on) under or about the· Premises; any Improvements or any portion of the site or the 
Improve~1ents or which have .been, are being, or, threaten to be Released into the environment. , 
Investigation shall include, without linJitation, preparation of site history reports and sampling· 
and analysis of environmental conditions in, on, under or about the Premises or any 
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Improvements. 

. . 
Invitees when used with respect to Tenant means the customers, patrons, invitees, 

guests, members, licensees, assignees and subtenants (other than Port) of Tenant and the 
customers, patrons, invitees, guests, members, licensees, assignees and sub-tenants of subtenants 
(other than Port). 

Law or Laws means any one or more present and ·future laws, ordinances, rules, 
regulations, P.ermits, authorizations, orders and requirements, .to the extent applicable to the 
Parties or to the Premises or any portion thereof, whether or not in the present contemplation of 
the Parties, including, without limitation, all consents or approvals (including Regulatory 
Approvals) required to be obtained from, arid all ,rules and regulations of, and all building and· 
zoning laws of, all federal, state, county and municipal governments, the departments, bureaus, 
agencies or commissions thereof, authorities; boards of officers, any national or local board of 
fire underwriters, or any other body or bodies ·exercising similar functions, having or acquiring 
jurisdiction of, or which may affect or be applicable to, the Premises or ~ny part thereof, . 
including: without limitation, any subsurface area, the use thereof and of the buildings 'and 
Improvements thereon. 

Lease means this Lease, as it may be an1ended from tjme to time. 

leasehold estate n~~ans Tenant's leasehold estate created by this Lease. 

Loss or Losses when 11sed with reference to any Indemnity means any and all 
claims, demands, losses, liabilities, damages (including foreseeable and unforeseeable 
consequential damages), liens, obligations, interest, injuries, penalties, fines, lawsuits and other 
proceedings, judgments and awards and costs and expenses, (including, without limitation, 
reasonable Attorneys' Fees and Costs and consultants' fees and costs) of whatever kind or nature, 
known or unk110'Nn, contingent or otherwise. 

Major Damage or Destruction means damage.to or destruction of all or any 
portion of the Initial Improvements (together with any Subsequent Improvements) on the 
Premises to the extent that the hard costs of Restoration will exceed seventy five percent (75%) 
of the hard costs to replace such Improvements on the Premises in their entirety. The calculation 
of such percentage shall be based upon replacement costs and requirements of aP,plicable Laws in 
effect as of the date of the event causing such Major Dan1age or Destruction. 

Memorandum of Lease means the Memorandum of this Lease, between Port and 
Tenant, recorded in the Official' Records. 

Minimum Rent as defined in Section 2.2. 

Mortgage means a mortgage, ,deed of trust, assignment of rents, fixture filing, 
security agreement or similar security instrument or assignment of Tenant's leasehold interest 
under this Lease that is recorded in the Official Records.· 
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Mortgagee means the holder or holders of a Mortgage and, if the Mortgage is held 
by or for the benefit of a trustee, agent o~ representative of one or more financial institutions, the 
financial institutions on whose behalf the Mortgage is being held .. Multiple financial institutions. 
participating in a single financing secured by a single Mortgage shall be deemed a single 
Mortgagee for purposes of this Lease. 

Net Awards and Payments as defined in Section 13.4. 

Non-Affiliate Mortgage means a Mortgage that is held by a Non-Affiliate 
Mortgagee. 

Non-Affiliate Mortgagee means the holder of a Mortgage, which holder (A) is not 
an Affiliate of Tenant, or (B) is a Bona Fide Institutional Lender. 

Non-Disturbance Agre~ments as defined in Section 16.4(a). 

Qfficial Records means, with respect to the recordation of Mortgages and other 
documents and instruments, the Official Records of the City and County of San Francisco. 

Partial Condemnation as defined in Section 13.3. · 

Participation Rent as defined in Section 2.2 

Participation Rent Statement as defined in Section 2.S(c). 

Partv means Port or Tenant, as a Party to this Lease; Parties means both Port and 
Tenant, as Parties to this Lease. 

Permitted Title Exceptions as defined in Section 1. l(b). 

Permitted Uses as defined in Section 3.1. 

Person means any individual, partnership, corporation (including, but not llmited 
to. any business trust), limited liability company, joint stock company, trust, unincorporated 
association, joint venture or any other entity or association, the United States, or a federal, state 
or.political subdivision thereof. 

Personal Property means all fixtures, furniture, furnishings, equipment, 
machinery, supplies, software and other tangible personal property that is incident to the 
ownership, development or operation oftl1e Improvements and/orthe Premises, whether now or 
hereafter located iri, upon or about the Premises, belonging to Tenant and/or in which Tenant has 
or may hereafter acquire an ownership interest, together with all present and future attachments, 
accessions, repfacements, substitutions and additions thereto or therefor. . 

Poifmeans the City and County of San Francisco, acting by and through the San 
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Francisco Port Commission. 

Port Rent as defined in Section 2.2. 

Port Sublease means the sublease between Tenant, as sublandlord, and Port, as 
subtenant, for the Port Sublease Premises, substantially in the form attached to the DA as 
Attachment 8. 

Port Sublease Premises as defined in Section 1.5 

Premises as defined in Section 1.1 ~ 

Project means the renovation, rehabilitation and redevelopment of the Pier 1 pier,· . . 
Bulkhead, Substructure, pier shed, construction of additional public access, tenant improvements, 
and other related Improvements. 

Projected Total Rental Income 

Property as d~fined in Section 1.1. 

Public Access Areas mearis (1) the areas designated as "Public Access Areas" and 
"Historic Railroad Corridor" as shown generally on Exhibit E, and (2) other portions of the 
Property, if any, which are designated as public access areas in an instrument executed by Tenant 
and Port and recorded in the Official Records, which recites that it has been recorded to satisfy 
one or more conditions imposed in connection with the grant of a Regulatory Approv~l. Unless 
otherwise specified in a recorded instrument executed by Port, the designation of any porti~n of 
the Property as a Public Access Area shall expire and cease to have any effect upon the 
expiration or earlier termination of this Lease. In addition, unless otherwise specified in a 
recorded instrument executed by Port and Tenant, the designation of a portion of the Property as 
a Public Access Area shall expire ifthe Regulatory Approval, in connection with which such 
designation was recorded, expires or otherwise terminates. , 

Public Trust means the tide~ands public trust for commerce, navigation and 
fisheries, including, without limitation, the Burton Act Trust. 

Regulatory Approval means any authorization, approval or permit required by any 
governmental agency having jurisdiction over the Premises, including, but not limited to, the 
City, BCDC, RWQCB, and the Army Corps of Engineers. 

Release when used with respect to Hazardous Material means any_ spilling, 
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, 
dumping, or disposing into or inside any existing improvem~nts or any Improvements 
constructed under this Lease or the DA by or on behalf of Tenant, or in, ori, under or about the 
Premises or any portion thereof. 

Remediate or Remediation when used with reference to Hazardous Materials 
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means any activities undertaken to clean up, remove, contain, treat, stabilize, monitor or 
otherwise control Hazardous Materials located in, on, under or about the Premises or which have 
been, are being, or thre~ten to .be Released into the enviro~ent. Remediation includes, without 
limitation, those actions included within the definition of"remedy" or "remedial action" in 
California Health and Safety Code Section 25322 and -"remove" or "removal" in California 
Health and Safety Code Section 25323. 

Rent as defined in Section 2.2. 

Rent Commencement Date as defined in Section 2.3(a). 

Rentable Area means the usable area of an office space or retail space, with its· 
pr~ rata share of building common areas.' , . , 

Restoration means the restoration, replacement, or rebuilding of the 
Improvements (or the relevant portion thereof) in accordance with all Laws then applicable; 
provided that Tenant shall not be required to Restore the Improvements to the identical size or 
configuration as existed before the event giving rise to. the Restoration so long as the 
Impro'(ements, as Restored, constitute a first-class Project. In connection with any Restoration, 
the Project and the other Improvements may be redesigned, made larger or smaller, reconfigured, 
or otherwise modified, provided that the Project as so redesigned complies with applicahle 
requirements of the Tidelands Trust and is a first-class Project affording similar public benefit as 
the original Project, subject to the provisions of Section 10 relating to Subsequent Construction. 
All Restoration shall be conducted in accordance with the provisions of Section 10. ("Restore" 
and '1Restored" shall have c::orrelative meanings.) 

RWOCB means the San Francisco Bay Regional Water Quality Control Board of 
Cal/EPA, a state agency. · 

Schedule of Performance as defin~d in the DA. 

. Schematic Drawings means conceptual drawings in sufficient detail to describe a 
development proposal. 

Security Deposit as defined in Section 15.1. 

Significant Change i11eans any dissolution, merger, consolidation or other 
reorganization, or any issuance or transfer of beneficial interests in Tenant, directly or indirectly, 
in one or a series of related transactions, that results in a change in the identity of Persons 
Controlling Tenant, provided that a Significant Change will not include the Transfer of beneficial 
interests in any Person as a result of the trading of shares on the open-market where such Person 
is a publicly-traded company. The sale of fifty percent (50%) or more of Tenant's assets, capital 
or profit$. or the assets, capital or profit of any Person Controlling Tenant, except to an Affiliate 
shall also be a Significant Change. 

Special Control means the power to direct the affairs or management of another 
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Person, whether by contract, operation of Law or otherwise (and Specially Controlling and 
Specially Controlled shall have correlative meanings). 

State as defined in Section Ll{c). 

Sublease means any lease, sublease, license, concession or other agreement 
(including, without limitation, the Port Sublease) by which Tenant leases, subleases, demises, 
licenses or otherwise grants to any Person in confonnity with the provisions of this Lease, the 
right to occupy or use any portion of the Premises (whether in common with or to the exclusion 
of other Persons). 

Subseguent Constrnction means all repairs to and reconstruction, replacement;· 
addition, expansion, Restoration, alteration or modification of any Improvements, or any 
construction of additional Improvements, following completion of the Initial Improvements 
pursuant to the DA.· 

Substantial Condemnation as defined in Section 13.3(a). 

SubstructUre means the pier substructure, including without limitation, the 
decking, slab, and pilings. 

Subtenant means any Person leasing, occupying or having the right to occupy any 
portion of the Premises under and by virtue of a Sublease. · · 

Tenant means AMB Property, L.P., a Delaware limited partnership, and its 
permitted successors and assigns. 

Tenant's Fair Rental Value as defined in Section 2.5(b)(v) 

Term as defined in Section 1.2. 

Total Condemnation as defined in Section 13.2. 

102 
Cl;\NHS\l'IER \\LEASE ORAFTS\l'IER I LEASE V9 FINAL.DOC/ 



Total Rental Income as defined in Section 2.5(b)(i). 

Work as defined in Section 10.8. 
IN WITNESS WHEREOF, the Parties have executed this Lease as of the day, and year first 
above written. . 

TENANT AMB PROPERTY, L.P., 
a _Delaware limited partnership 

By: uis A. Belmonte 
Its: Managing Director 

TION, a Maryland 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation, operating by and through 
'the SAN FRANCISCO PORT COMMISSION 

By: ~ 
DouglasF:Wpg 
Executive Director 

APPROVED AS TO FORM: · 

LOUISE H. RENNE, City Attorney 

Port Commission Resolution No. 99-17 -------Board of Supervisors Resolution No. 329-99 -------
Lease Prepared by: Kirk Bennett 

Manager, Waterfront Development Projects 
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EXHIBIT A 

LEGAL DESCRIPTION OF PREMISES 

. ~.-



EXHIBIT A 

PIER 1 LEGAL DESCRIPTION 

Being Pier 1, a fonner portion of Pier V2, and an adjacent portion of the Embarcadero of 
the San Francisco Port Commission, City and County of San Francisco, State of 
California and certain adjacent portions of San Francisco Bay, more particularly 
described as follows: 

PARCEL i-PIER 1 AND BULKHEAD BUILDING 

Commencing at the point of intersection of the monument line of Spear Street with the 
monument line of Mission Street, as said point is shown on Monument Map sheet 317 of. 
the City and County of San Francisco, Department of Public Works, on file in the office 
of the Bureau of Street Use and Mapping of sai,d Department of said City and County; 

Thence along the northeasterly prolongation of said monument line of Mission Street, 
N 46° 18' 03" E, 699.07 feet; 

Thence N 35° 02' 40" W, l,242.19 feet, to a point on the westerly prolongation of a line 
along the southerly edge of the bulkhead building of said Pier 1, said point being the True 
Point OfBeginning; 

Thence continuing N 35° 02' 40" W, 211.18 feet to a point on the westerly prolongation 
of a line along the southerly face of the southerly wall of the bulkhead building of Pier 
IV2; 

Thence along said westerly prolongation, N 54° 50' 22" E, 50.80 feet, to a point on the 
easterly edge of the concrete deck of sa,id Pier l; 

Thence along the outer edge of said deck through the following courses: 

S 34° 16' 53" E, 11.17 feet to an angle point on said edge, hereinafter described as Point 
"'A"'; 

Thence N 87° 18' 01" E, 37.24 feet; 

Thence N 54° 57' 20" E, 65.93 feet; 

Thence N 35° 02' 40" W, 15.00 feet; 

Thence N 54° 57' 20" E, 589.42 feet to a tangent curve, concave to the south, having a 
radius of 14.00 feet; 

Thence northeasterly, easterly, and southeasterly along said curve, through a central angl~ 
of 90° 00' 00", an arc length of 21.99 feet; 

Thence S 35° 02' 40" E, 108.32 feet to a tangent curve, concave to the west, having a 
radius of 14.00 feet; 
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Thence Southeasterly, southerly, and southwesterly along said curve. through a central 
angle of 90° 00' 00", an arc length of 21.99 feet, to a point hereinafter described as Point 
"B,,; 

Thence tangent to last said curve, S 54° 57' 20" W, 143.22 feet to a tangent curve, 
concave to the southeast, having a radius of 313.25 feet; 

Thence Southwesterly along said curve, through a central angle of 11° 02' 34", an arc 
length of 60.38 feet; 

Thence tangent to last said curve, S 43° 54' 46" W, 130.70 feet; 

Thence _S 54° 57' 20" W, 360.50 feet to a point on the northeasterly wall of the bulkhead· 
building of Pier l; 

Thence alo_ng said wall, S 35° or 40". E, 2s:os feet to the easterly comer thereof, 

Thence along the southeasterly wall of last said bulkhead building, S 54° 58' 11" W, 0.97 
feet to a point hereinafter described as Point "C"; · 

Thence continuing along said southeasterly wall and its southwesterly prolongation, 
S 54° 58' 11" W, 44.49 feet to the True Point Of Beginning; 

Containing 118,278 square feet (2.715 acres), more or less. 

PARCEL2 

Being a portion of San Francisco Bay adjacent to said Pier 1, more particularly described 
as follows: 

Beginning at herein above described Point "A"; 

Thence N 87° 18' 01" E, 37.24 feet; 

Thence N 54° 57' 20" E, 65.93 feet; 

Thence N 35° 02' 40" W, 15.00 feet; 

Thence S 54° 57' 20" W, 72.36 feet; 

Thence S 87° 18' 0 l" W, 29 .46 feet; 

Thence S 34° 16' 53" E, 10.84 feet to the Point of Beginning; 

Containing l,345 Sq. Ft. (0.031 ACRES), more or less. 

PARCEL3 

Being a portion of San Francisco Bay adjacent to said Pier 1, more particularly described 
as follows: 

Beginning at herein above described Point "B"; 
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Thence N 54° 57' 20" E, 17.17 feet to a tangent curve, concave to the west, having a 
radius of is:oo feet; 

Thence northeasterly, northerly, and northwesterly23.56 feet along said curve, through a 
central angle of 90° 00' 00"; 

Thence tangent io curve N 35° 02' 40" W, 106.31 feet to the beginning of a tangent 
curve, concave to the south; having a radius of 15.00 feet; . 

Thence northwesterly, westerly, and southwesterly 23.56 feet along said curve, through a 
central angle of 90° 00' 00"; · 

Thence tangent to the preceding curve S 54° 57' 20" W, 17.17 feet, to the beginning of a 
tangent curve, co~cave to the south, having a radius of 14.00 feet; 

Thence northeasterly, easterly, and southeas'terly 21.99 feet along said curve, through a 
central angle of 90° 00' 00"; 

Thence tangent to the preceding curve, S 35° 02' 40" E, 108.32 feet to the beginning of a 
tangent curve, concave to the west, having a radius of 14.00 feet; ' 

Thence Southeasterly, southerly, and southwes_terly 21.99 feet along said curve, through a 
central angle of 90° 00' 00'\ to th~ Point of Beginning; 

Containing 2,464 Sq. Ft. (0.057 ACRES), more or less. 

PARCEL4 

Being a portion of San Francisco Bay adjacent to said Pier 1, more particularly described 
as follows: 

Beginning at herein above descrybed Point "C"; 

Thence S 35° 31' 09" E, 10.51 feet; 

Thence N 54° 28' 28" E, 4.22 feet; 

Thence S 34° 31' 02" E, 25.64 feet; 

Thence N 54° 57' 20" E, 22.63 feet; 

Thence N 35° 02' 40" W, 30.47 feet; 

Thence N 54° 57' 20" E, 123.39 feet; 

Thence N 35° 02' 40" W, 33.69 feet; 

Thence S 54° 57' 20" W, 149.12 feet; 

Thence S 35° 02' 40" E, 28.05 feet; 

Thence S 54° 58' 11" W, 0.97 feet, to the Point of Beginning; 

Containing 5,736 Sq. Ft. (0.132 ACRES), more or less. 
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PARCELS 

Being a former portion of Pier V2 and an adjacent portion of The Embarcadero of the San 
Francisco Port Commission, City and County of San Francisco, State of California, more 
particularly described as follows: · 

Beginning at herein above described Point "C"; 

Thence S 3 5° 31' 09" E~ 10.51 feet; 

Thence N 54° 28' 28" E, 4.22 ~eet; 

Thence S 34° 31' 02" E, 25.64 feet; 

Thence S 54° 57' 20" W, 44.61 feet; 

Thence N 35° 02' 40" W, 36.13 feet; 

Thence N 54° 58' 11" E, 40.54 feet, to the Point of Beginning; 

Containing 1,573 Sq. Ft. (0.036 ACRES), more or less. 
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EXHIBITC 
PERMITTED TITLE EXCEPTIONS 

1. GENERAL AND SPECIAL TAXES FOR THE FISCAL YEAR 1999-2000, NOW A LIEN, 
NOT YET DUE OR PAYABLE.) 

2. GENERAL AND SPECIAL TAXES FOR THE FISCAL YEAR 1998-99 NOT ASSESSED BY 
REASON OF PREMISES BEING VESTED IN THE CITY OF SAN FRANCISCO. 
(ASSESSOR'S LOT 1 AND LOT lH, BLOCK 9900.) 

3; THE LIEN OF SPECIAL TAX ASSESSED PURSUANT TO CHAPTER 2.5 COMMENCING 
WITH SECTION 53311 OF THE CALIFORNIA GOVERNMENT CODE FOR · 
COMMUNITY F ACILlTIES DISTRICT No. 90-1, AS DISCLOSED BY NOTICE OF 
SPECIAL TAX LIEN RECORDED JULY 5, 1990 AS DOUCMENT NO. E573343 IN 
BOOK/REEL F160 AT PAGE/IMAGE 1044 OF OFFICIAL RECORDS OF THE CITY . 
AND COUNTY OF SAN FRANCISCO, CALIFORNIA. . 

4. THE LIEN OF SUPPLEMENTAL TA.XES ASSESSED PURSUANT TO CHAPTER 3:5 
COMMENCING WITH SECTION 7 5 OF THE CALIFORNIA REVENUE AND TAXATION 
CODE. 

5~ THE CONDITIONS, RESTRICTIONS, LIMITATIONS, POWERS, DUTIES, TRUSTS, 
REVERSIONARY RIGHT AND OTHER RIGHT CREATED OR RESERVED IN THE 
LEGISLATIVE GRANT OF "LANDS TRANSFERRED IN TRUST TO THE CITY AND 
COUNTY OF SAN FRANCISCO, PURSUANT TO CHAPTER 1333, STATUTES OF 1968, 
AND IN SUBSEQUENT AMENDING STATUTES AFFECTING TIDE AND SUBMERGED 
LANDS. 

6. THE TERMS, PROVISION AND CONDITIONS CONTAINED IN A DOCUMENT EXECUTED 
BY THE SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
AND AMB PROPERTY CORPORATION, PURSUANT TO PERMIT NO. 2-99, RECORDED 
RECORDED JUNE 18, 1999, DOCUMENTNO. 99-G607708-00-REEL H409, 
IMAGE 748 OF OFFICIAL RECORDS OF THE CITY AND COUNTY OF SAN FRANCISCO .• 

1. "AGREEMENT RELATING TO THE TRANSFER OF THE PORT OF SAN FRANCISCO 
FROM THE STATE OF CALIFORNIA TO THE CITY AND COUNTY OF SAN 
FRANCISCO" EXECUTED BY AND BETWEEN THE CITY AND COUNTY OF SAN 
FRANCISCO AND THE DIRECTOR OF FINANCE OF THE ST ATE OF CALIFORNIA AND 
THE SAN FRANCISCO PORT AUTHORITY RECORDED JANUARY 30, 1969, IN BOOK 
B308 OF OFFICIAL RECORDS, PAGE 686, INCLUSIVE, INSTRUMENT NO. R40413. 

8, "MAP OF LANDS TRANSFERRED JN TRUST TO THE CITY AND COUNTY OF SAN 
FRANCISCO" SITUATED lNTHE CITY AND COUNTY OF SAN FRANCISCO, STATE OF 
CALIFORNIA FILED IN BOOK "W" OF MAPS AT PAGES 66 THROUGH 72 IN THE CITY 
AND COUNTY OF SAN FRANCISCO RECORDER'S OFFICE, A COPY OF WHICH WAS 
RECORDED MAY 14, 1976, IN OFFICIAL RECORDS OF CITY AND COi.JNTY OF SAN 
FRANCISCO, STATE OF CALIFORNIA, INSTRUMENT NO. Y88209. 

9~ THE PORT SUBLEASE, PURSUANT TO SECTION 3.05(B)(II) OF THE DEVELOPMENT 
AGREEMENT, AND ANY OTHER SUBLEASES ENTERED INTO BY DEVELOPER. 



l 0. THE FOLLOWING MA TIERS DISCLOSED BY AN ALT Al ACSM SURVEY MADE BY 
KCA ENGINEERS, INC., ON JUNE 24, 1999, AND REVISED JULY 9, 1999, 
DESIGNATED JOB No. 4784. 

A. ENCROACHMENT OF PILINGS OVER THE NORTH, SOUTH AND EAST L~S. 

B. ENCROACHMENT OF A BUILDING AND ST AIRS FROM THE PROPERTY TO THE 
NORTH ONTO THE SUBJECT.PROPERTY. 

1 L THE TERMS AND PROVISIONS OF AN UNRECORDED DEVELOPMENT AGREEMENT 
DATED MARCH 9, 1999, BETWEEN THE PORT OF SAN FRANCISCO AND AMB 
PROPERTY, L.P.< A DELAWARE LIMITED PARTNERSHIP, SAID AGREEMENT HAVING 
BEEN DISCLOSED TO FIRST AMERICAN TITLE INSURANCE COMPANY. 

'· 
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CONSTRUCTION BUDGET: 

HARD COSTS 
Pier Substructure 
Core & Shell Construction 
!Tenant Improvements 
General Conditions 

Bonds, Insurance, & City Taxes 
Contractor's Overhead & Profit 

Construction & Design Contingency • 
Cost escalation for 1 Year 

EXHIBITD 
LEASE FOR PIER 1 

BUDGET 

Hard Costs Subtotal 
None 
2.5% 

$6,411,000 
. 12,753,000 

5,386,000 
1,970,000 

26,520,000 
928,000 
961,000 

28,409,~ 
0 

710,225 
29,119,225 

Less: Reimbursement of over standard tenant improvements Standard @ $32.50 excluding A&E and general conditions (521,000) 
Total Hard Costs 

SOFT COSTS 
Design & Construction Management Fees 
Testing, Permits & Other Owner Costs 
City Exactions 
FF&E for Common Areas 
Leasing Commissions 
Interest During Construction •• 
Legal & AccounUng Fees •• 
Non-Refundable Deposit 
Construction Period Ground Rent 

Total Soft Costs 

Construction Costs Subtotal 
Less: Port's share Historic Tax Credit Sale Proceeds 
TOTAL CONSTRUCTION COSTS 

TENANT RENTAL INCOME (Triple Net} TO AMB:. 

Port space 
Other office subtenants space 
Space occupied by Tenant (AMS) 

Pier One Deli 
Subtotal: Office Space 

PROJECTED TOTAL RENTAL INCOME 
!TOTAL RENTAL INCOME 
EXCESS RENTAL INCOME 

LEASE RENTAL ANALYSIS: 

otal Construction Costs 

PROJECTED TOTAL RENTAL INCOME 
Less: Required Return to Tenant (AMB) 

MINIMUM RENT DUE PORT 
PARTICIPATION RENT DUE PORT 

RENT DUE PORT 

Other Maritime Space@ $10.00 

@ 95%x20%x85%x50%••• 

Rentable Sq. Ft 
Usable Sq. Ft. @15°/o Load 

45,630 52,475 
50,253 57,791 
34,280 39,422 

130,163 149,687 
1,631 1,876 

131,794 151,563 

Total Construction Costs@ 11% 

Constant throughout Lease term 
50% of Excess Rental Income 

Shows Minimum and Participation Rent, b·u1 
not Additional Rent 

28,598,225 

'' 4,163,00ff 
358,000 

1,137,000 
250,000 
577,910 

1,959,000 
400,000 
100,000 

0 
8,944,910 

37,543,135 

""""'J?~~.?-~ t6.0.~) 
\;;.ji·.$34,511;526. 

Rent Rent 
Year1 Rent Per Sq. Ft Years·-

$35.00 $1,836,608 S2,176,3BOI 
$36.50 2, 109,370 2,499,603 
S40.00 __ 1""',5""'7""'6""',s,..e,,.,o __ _,1,.,s_6...,a_,,s,..,,0"""'3 

5,522,857 6,544,586 
$30.00 56,270 66,679 

-~~;1:m1 
$5,579,127 $6,611,2651' 

$1,032,138 

Rent Rent 
Year 1 Year 6**** 

$34,511,526 

5,579,127 

Less: Port Base Rent (Due.under Port Sublease) 
Less: Amortization of Port Tenant Improvements over 

Standard pursuant to Port Sublease 

$10.50 (estimated} psi 1 SO-month amortization @ 9% 
(1,836,608) 

(67,000 
{2,176,380) 

(67,000} 

NET Rent Due Portl Due AMS 
·Maximum Construction & Design Contingency equals fifteen percent (15%} of Hard Costs Subtotal. 
Construction interest calculated on funds expended @ interest rate not to exceed 9% per annum, Excludes all points, fees, interest 
and other expenses regarding any pennanent I take-out financing. 

... Assumes that 20% Historic Tax Credits sold at 85% discount to third party and that 95% of costs eligible. 
Year 6 represents an example for purposes of demonstrating Participation Rent calculation. 

g:\kirk\Pier 1 Budget Exhibit D Table 7/26/99 
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EXHIBITE 

SCOPE OF DEVELOPMENT 
& 

SCHEMATIC DRAWING OF SITE PLAN AND GROUND FLOOR PLAN . . 

The proposed project involves the redevelopment and historic rehabilitation of Pier 1 to provide 
approxim~tely 130,163 usable square feet of office space, approximately 39,340 square feet of · 
public access, and approximately 1,631 square feet of restaurant space. As of the Effective Date 
of the Lease, approximately 45,630 usable square feet of office space will be occupied by the 
Port of San Francisco, including meeting facilities, approximately 34,280 usable square feet of 
the office space will be used by AMB Property Corporation or an Affiliate and approximately 
50,253 usable square feet shall be subject to priority maritime office use in accordance with the 
Maritime Marketing Plan set forth in the Lease. Tenant improvements and finishes shall be . 
consistent with a quality office development located in the San Francisco Financial District. The 
-existing Pier 1 Deli will be remodeled .. The public access areas will be restricted for public . 
access uses consistent with BCDC requirements and will include a new deck to be constructed ·. 
over the existing concrete piles at the south side of the pier. The deck will acconunodate outdoor 
seating for the existing Pier 1 Deli an.d provide space for Port events. The apron along the south 
side of the pier will be raised level with the interior finish floor of the shed. The east apron will 
be widened at least to match the widt'1 of the south apron. The north apron will be reconfigured 
where it meets the bulkhead. The interior and exterior of the bulkhead and shed will be 
rehabilitated according to the Secretary of the Interior's Standards for Rehabilitation. The 
proposed project will also include seismic and structural upgrades and improvements to 
mechanical systems. 

The general design of the Project will be consistent with the Schematic Drawings, dated 
January 19, 1999, agreed-upon by the Waterfront Design Advisory Committee on January 27, 
1999, and attached as Attachment 11. Detailed design of the public access elements of the 
project, including railing, surface treatments, lighting, trash receptacles, furniture, signage, 
public art (if any), planting, color and canopies will be as approved and adopted by the Port in 1 

accordance with the DA. 

.. : 
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EXHIBITF 

FORM OF NONwDISTURBANCE AND ATTORNMENT AGREE:MENT 

THIS NON-DISTIJRBANCE AND ATTORNMENT AGREEMENT (this "Agree:rµent11
) dated for 

reference purposes as of is made by the CITY AND COUNTY OF SAN 
FRANCISCO, a municipal corporation, operating by and through its Port Commission ("Port") and 
___________ ("Subtenant"). 

TIDS AGREEMENT is made with reference to the following facts and circumstances: 

A. Port has leased to AMB Property, L.P .. a Delaware limited partnership ("Tenant"), that 
certain real property and improvements located at Pier I in San Francisco, California, pursuant to that 
certain Lease between Port and Tenant, dated August 2, 1999. Terms which are initial capitalized in this 
Agreement which are defined in the Lease shall have the meaning therein specified, except as the context 
otherwise requires. 

B. Pursuant to the Lease, Tenant has developed and is operating a maritime-related office 
building on the Pier 1 premises (the (''Premises"). 

· C. Pursuant to the terms and provisions of the Lease, Tenant has entered into a Sublease, dated 
as of August 2, 1999, with Subtenant and, in accordance with the provisions of Section 16.4 of the Lease, 
has requested Port to enter into this Non-Disturbance and Attornment Agreement with respect to the 
Sublease. 

D. Accordingly, for good and valuable consideration, the receipt and adequacy of which are 
hereby acknowledged, Port and Subtenant hereby agree as follows: 

1. A ttornment. If Port succeeds to the interest of Tenant as sublandlord under the Sublease by 
reason of any termination of the Lease by Port due to Tenant's default thereunder (following any notice 
and cure provisions provided therein, including Mortgagee protection provisions), or by any other manner 
or for any other reason, it is agreed that Subtenant shall be bound to Port and Port shall be bound to 

, Subtenant, under all of the terms, covenants and conditions of the Sublease for the remaining balance of 
the term thereof, with the same force and effect as if Port were the original'sublandlord under the Sublease 
and Subtenant shall attom to Port. such attornment to be effective and self-operative without execution of 
any further instruments on the part of any of the parties to this Agreement, immediately upon Porj.: 
succeeding to the interest of Tenant as sublandlord under the Sublease. 

2. Non-Disturbance. So long as Subtenant is not in default under the Sublease, which default 
shall not have been cured or is not in process of being cured within the applicable grace period provided 

· for in the Sublease, Port shall: 

1 
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(a) recognize,the Sublease to be in full force and effect; 

(b) not disturb or terminate Subtenant's subleasehold estate under the Sublease by reason of 
any default by Tenant under the Lease; and 

( c) pennit Subtenant to remain in quiet and peaceable possession of the leased premises 
throughout the balance of the term of the Sublease (including, without limitation, any renewal 
terms thereunder) in accordance with the provisions of the Sublease; provided, however: 

(i) Port shall not be liable for or obligated to cure any monetary default under the 
Sublease occurring prior to the time that Port succeeds to Tenant's interest as sublandlord 
under the Sublease, nor be subject to any offsets, defences or claims that Subtenant may be 

· able to assert against Tenant as its sublandlord; 

(ii) subject to Section 3 below, Port shall not be liable for or obligated to cure any 
non~monetary default under the Sublease occurring prior to the time Port succeeds to 
Tenant's interest as sublandlord under the Sublease; and 

(iii) Port shall not be bound by any modification or amendment of the Sublease 
made without Port's written consent, except as otherwise pennitted in the Lease. 

3. Notice and Opportunitv to Cure Under SubleaseL~ort shall be entitled to notice and 
opportunity cure any default by Tenant as sublandlord under the Sublease as follows: 

(a) Notices of Default. Subtenant shall give Port a copy of any and all notices of default or 
of the occurrence of an event of default from time to time given to Tenant, as sub landlord under 
the Sublease, by Subtenant at the same time as and whenever any such notice shall thereafter bt::: 
given by Subtenant to Tenant. Such notice shall be addressed to Port in the manner for delivery 'of 
notices provided in the Lease. 

(b) Port's Cure Rfghts. In the case of any notice of defa,ult given by Subtenant to Tenant as 
sublandlord under the Sublease and the Port in accordance with subsection (a)' above, Port shall 
have the same rights to clire Subtenant's default as are given to a Mortgagee under the Lease, and 
Subtenant shall accept such performance by or at the instance of Port as if the same had been made 
by Tenant; provided, however, if such default cannot be cured or remedied within such cure period, 
such cure period shall be extended so long as Port commences the cure or remedY. within such 
period and prosecutes to completion thereof with diligence and dispatch. 

2 
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5. General. 

5 .1 Successors and Assigns. This Agreement shall be binding upon, and inure to the 
benefit of, the parties hereto and their respective successors, heirs, administrators and assigns. 

5.2. Governing Law. This Agreement shall be governed by and construed in accordance 
with the laws of the State of California. 

5 .3 Counterparts. This Agreement may be executed in two or more counterparts, each 
of which shall be deemed an original, but all of which taken together shall constitute one and the same 
instrument. · 

5.4 Special Provisions. From and after the attomment of Subtenant to Port pursuant to 
Section 1 above, the provisions of Sections 42.1, 42.3, 42.4, 42.5 and42.6 of the Lease shall be deemed to 
be incorporated by reference and made a part hereof as if set forth in full in this Agreement, except that 
11Subtenant11 shall be substituted for "Tenant" as set forth in said Sections of the Lease. 

IN W1TNESS WHEREOF, the parties have executed this Agreement as of the date first written above. 

Subtenant: 

ACCEPTED AND AGREED: 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation, operating 
by and through the San Francisco 
Port Commission 

~~~~~~~~~~~--
Executive Director 

APPROVED AS TO FORM: 

Deputy City Attorney 
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FIRST SOURCE IDRING AGREEMENT 
Between AMB Property Corporation and Port of San Francisco 

RECITALS 

A. This First Source Hiring Agreement C'Agreement"), is made and entered as of this 2nd 

day of August, 1999, by and betwee_n the CITY AND COUNTY OF SAN FRANCISCO, a 
municipal corporation (the "City), operating by and through the SAN FRANCISCO PORT 
COMMISSION ("Port"), and AMB PROPERTY, L.P., a Delaware limited partnership 
("Tenant"). This Agreement shall pe administered by and through the City's First Source Hiring 
Administration ("FSHA"). 

B. The Port and Tenant have entered into a Development Agreement, dated as of March 9, 
1999, and a Lease, dated as o:t:August 2, 1999 ("Lease"), under which Tenant has agreed to lease 
from Port for a term of 50 years and to construct an office building and restaurant/deli at Pier 1, a . 
Port"owned facility exceeding 50,000 square feet 

C. This Agreement is made pursuant to the First Source Hiring Program ("Program") set 
forth in Chapter 83 of the San Francisco Administrative Code. Tenant is subject to the Program 
as a "Contractor" entering into a Property Contract with Port, as a "Developer" obtaining a 
Permit, and as an "Employer," as those terms are defmed below and as they are defined under 
Section 83.4 of the San Francisco Administrative Code. 

AGREE:MENT 

1. Definitions. For purposes of this Agreement, initially capitalized terms shall be defined as 
follows: 

Commercial Activity; shall mean office and restaurant uses. 

Contractor: shall mean an entity that has entered into a Property Contract with Port. 

Developer: shall mean an entity that has the right under the San Francisco Planning Code and/or 
the San Francisco Building Code to make an application for approval of a Commercial. Activity. 

Development Project: shall mean Commercial Activity at Pier 1 which requires a Permit. 

Economically Disadvantaged Individual: shall mean an individual who is either (a) eligible 
for services under the Job Training Partnership Act, 29 U.S.C. section 1503, as determined by 
the San Francisco Private Industry Council; or (b) designated as "economically disadvantaged" 
by FSHA as an individual who is at risk ofrelying upon, or returning to, public assistance. 

Employer: shall mean Tenant, Contractor, Developer, agents of the Developer, any 
Subcontractor of Tenant, any Subtenant or other occupant of Tenant, or any person(s), firm, 
partnership, corporation, or combination thereof, engaged in the Commercial Activity in the 
Development Project. 



Entry Level Position: shall mean a non-managerialposition that requires either (1) no 
education above a high school diploma or certified equivalency; or (2) less than two years 
training or specific preparation. It shall include temporary and permanent jobs and construction 
jobs related to the Development Project. 

First Opportunity: shall mean consideration by an Employer of the System referrals for filling 
Entry Level Positions prior to recrui1ment and hiring of non-System job applicants. 

FSHA: First Source Hiring Administration, the body designated to administer and monitor the 
San Francisco Workforce Development System as set forth in section 83.6 of the San Francisco 
Administrative Code. The FSHA Jobs Hotline number is {415) 749-7500 (CalJOBS). 

Good Faith Efforts: shall mean engaged in reasonable employment opportunity outreach 
including the development of recruitment, interview, hiring and Retention plans in collaboration 
with the System. 

Interviewing Requirement: shall meannotificationto the System of available Entry Level 
Positions, receipt of System referrals and fair consideration of System referrals for a specified 
period of time prior to recrui1ment and hiring of non-System job applicants. 

Job Classification': shall mean categorization of employment opportunities or positions by 
craft. occupational title, skills and experience required, if any. 

Permit: as of the date hereof, shall mean any building permit application for more than 5Q,OOO 
square feet of CommerCial Activity at Pier 1 which involves new construction, an addition, or_ 
alteration· and which results in the expansion of entry level positions for the Commercial 
Activity. For Phase II of the Program (which will go into effect as of April 2001), "Permit" shall 
also include the definition thereof set forth in Section 83.4(m) of the San Francisco 
Administrative Code. 

Program: shall mean the First Source Hiring Program set forth in Chapter 83 of the San 
Francisco Administrative Code. 

Property Contract: shall mean the Lease between Port and Tenant for the exclusive use of Pier 
1 to be used for the operation of one or more business establishments that cre~te available Entry 
Level Positions. 

Publicize: shall mean to advertise or post or to participate in job fairs or other forums in which 
employment information is available. . 

Qualified: shall mean an Economically Disadvantaged Individual who meets the minimum 
bona fide occupational qualifications designated and submitted to the System by an Employer. · 

Retention: .shall apply to the Entry Level.Positions, not to any particular individual. 



System: shall mean the San Francisco Workforce Development System established by the City 
and managed by FSHA for maintaining (1) a pool of Qualified individuals~ and (2) the 
mechanism by which such individuals are certified and referred to prospective Employers · 
covered by the Program. 

Subcontractor: shall mean any person(s), firm, partnership, corporation, or combination 
thereof, that has a direct contract With Tenant to perform construction work on, or Commercial 
Activity in, the Development Project at Pier 1. 

Subtenant: shall mean any person(s), firm, partnership, corporation', or combination thereof 
(except City or Port), that has a direct contract with Tenant to sublease, occupy, franchise or 
license any portion of Pier 1 for a period exceeding 29 days: 

Tenant: shall mean AMB Property, L.P.~·a Delaware limited partnership. 

2. Good Faith Efforts by Tenant. Tenant, in its capacity as a Contractor entering into a. 
Property Contract with Port, agrees to make Good Faith Efforts to fill Entry Level Positio.ns at its 
company headquarters located at Pier 1, in San Francisco; California, through referrals from the 
System pr a System-approved employment·servicesprovider. 

3. Good Faith Efforts by Subcontractors. Tenant, in its capacity as a Developer applying for 
a Permit, agrees that in all contracts that it enters info with any Subcontractors, it shall require 
said Subcontractors to make Good Faith Efforts to fill their Entry Level Positions for 
construction jobs through referrals from the System or a System-approved employment services 
provider, and:shall incorporate the requirements set forth in this Agreement in all relevant 
contracts it enters into with Subcontractors from and after the date of this Agreement. If the 
Tenant fulfills its obligations under this Agreement, Tenant shall not be held responsible for the 
failure of a Subcontractor to comply with the requirements of this Agreement or the Program, 
and City shall then have the remedies available to it under Section 13 against such 
Subcontractors, but Tenant shall have no further enforcement obligations against such 
Subcontractors. 

4. Good Faith Efforts by Subtenants. Tenant, in its capacity as a Contractor entering into a 
Property Contract with Port, further agrees that in all contracts that it enters into with any 
Subtenants, Tenant shall require said Subtenants to make Good Faith Efforts to fill their Entry 
Level Positions through referrals from the System or a System-approved emplOyment services 
provider, and shall incorporate the requirements set forth in this Agreement in all relevant 
contracts it enters into with Subcontractors from and after the date of this Agreement. If the 
Tenant fulfills its obligations under this Agreement, Tenant shall not be held responsible for the 
failure of a Subcontractor to comply with the requirements of this Agreement or the Program, 
and City shall then have the remedies available to it under Section 13 against such 
Subcontractors, but Tenant shall have no further enforcement obligations against such 
Subcontractors. · 

5. First Opportunity. Except to the extent that Tenant intends to fill an Entry Level Position 
from a pool of internal candidates, Tenant agrees to offer, and to require its Subcontractors and 



. . . 
Subtenants to offer, to the System the First Opportunity to provide Qualified Economically 
Disadvantaged Individuals for employment.consideration in Entry Level Positions, subject to any 
enforceable collective bargaining agreements. Employers shall consider all applications of 
Qualified Economically Disadvantaged Individ~s referred by the System for employment. So 
long as Empl.oyers utilize nondiscriminatory screening criteria, Employers shall have th~ sole 
discretion to interview, hire or reject individuals referred to them by the System. 

6. Interviewing Requirement. The duration of the Interviewing Requirement shall be for the 
five (5) days immediately after Tenant notifies the System of the job availability (provided, 
however, that this requirement shall not apply to the extent that Tenant intends to fill an Entry 
Level Position from a pool of internal candidates). During this period, Employers may Publid.ze 
the availability of Entry Level Positions only through the System. The System referral telephone 
number is (415) 749~7500. 

7. Information to be Provided by Tenant arid Subtenants. Within thirty (30) days after 
Tenant takes physical occupancy of the premises under the Lease, Tenant shall complete and 
submit to the System the "Employer's Projection of Entry Level Positions" Form~ Whenever an 
Entry Level Position becomes available during the term of the Lease, Tenant shall notify the 
System as soon as reasonably practicable and provide the information requested by FSHA. 
Tenant further agrees to include language in its Subleases entered into on or after the. date of this 
Agreement, requiring its Subtenants to complete and submit to the System the ''Employer's 
Projection of Entry Level Positions'' Form within thirty (30) days after any Subtenant takes · 
physical occupancy of Port premises under a sublease, and to notify the System as soon as 
reasonably practicable and provide the information :i;equested by FSHA whenever an Entry Level 
Position becomes available in a Subtenant's company a;t the Pier 1 Premises during the term of 
the sublease. 

8. Information to be Provided by Subcontractors. Tenant agrees to include language iri its 
Subcontracts entered into on or after the date of this Agreement, requiring its Subcontractors, 
prior to commencing construction work at the Development Project, to complete and submit to 
the System the "Employer's Projection of Entry Level Positions" Form, and to notify the System. 
promptly, and provide the information requested by FSHA, whenever an Entry Level Position 
construction job becomes available during the period of construction. 

9. Record-Keeping. Tenant shall maintain accurate records, and shall include language in its 
Subcontracts and Subleases requiring its Subcontractors and Subtenants to maintain accurate · 
records, demonstrating compliance with the Program, including tracking information on FSHA­
approved forms, if requested. Tenant's records shall include, without limitation, records for each 
available Entry Level Position of the number of applicants referred, number of applicants 
interviewed, number of job offers made, number of applicants hired, and number of applicants 
rejected. If a significant number of positions are to be filled during a given period, or other­
circumstances warrant, FSHA may require daily, weekly or monthly reports containing all or 
some of the above information. 

10. Obligations of FSHA. Tenant acknowledges that pursuant to the Program, the FSHA shall: 



a. Develop standardized forms for reporting, notification and tracking of employment 
needs and Entry'Level Positions, and provide the same to Employers. 

b. Receive job notifications and job orders, and inunediately initiate recruitment and 
pre"screening activities. 

c. Recruit Qualified Economically Disadvantaged Individuals to create a pool of 
applicants for jobs that match Employers' job specifications, and, to the extent 
appropriate, train applicants for jobs that will become available through the Progl-am. 

d. Screen and refer applicants according to qualifications and specific selection criteria 
submitted by Employers. 

e. Provide furiding for City-sponsored pre-employment and employment training, and 
for support services programs. 

f. Follow-up with Employers on results of applicant interviews and initiate corrective 
action as necessary to maintain an effective employment/training delivery system. 

g. Monitor compliance under this Agreement by examining the reporting, notification 
and tracking forms completed and submitted by Employers. 

11. Essential Functions. Nothing in this Agreement precludes an Employer from u5ing 
temporary employees to the extent that Tenant wouid be using such temporary employees in the 
ordinary course of business and Tenant is not using such temporary employees a8 a means to 
avoid the requirements of this Agreement: In addition, Tenant may hire employees on a · 
temporary basis without complying with the provisions of this Agreement if Tenant reasonably 
determines that such hire is urgently needed to perform essential functions of its operation. In 
such event, the obligation to make Good Faith Efforts to fill such vacancies permanently with 
System referrals remains in effect unless Tenant provides evidence to City's reasonably 
satisfaction that re-filling such vacancy with System referrals would be infeasible or 
impracticable. For these purposes, "essential functions" means those functions absolutely 
necessary to remain open for business. 

12. Collective Bargafoing Agreements. Nothing in this Agreement shall be interpreted to 
prohibit the continuation of existing workforce training agreements or to interfere with consent 
·decrees, collective bargaining agreements, or existing employment contracts. FSHA will take 
primary responsibility for integrating the requirements of the Program with any collective 
bargaining agreement. 



13. Remedies. If Tenant or any of its Subcontractors or Subtenants fail to comply with this 
Agreement, Port or the City are entitled to the remedies set forth in Sections 83.10 and 83.12 of 
the San Francisco Administrative Code 

TENANT 

AMB Property, L.P., a Delaware limited partnership 

By: Luis A. Belmonte 
Its: Managing Director 

PORT 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation, operating by and through 
the SAN FRANCISCO PORT COMMISSION 

By q#_ 
Douglas F. Wong 
Executive Director 

APPROVED AS TO FORM: · 

LOUISE H. RENNE 

BY __ ~"-Cl-TY-'Ao...."T-li~""'OA-N-tY __ • __ 

DEPUTY CITY ATTORNEY 

G:\nhs\pier 1 \da drafts\da attachments\firstsourceagrambRevised 7 /25/99 



EXHIBIT H 

FORM OF 
MEMORANDUM OF LEASE 



RECORDJNG REQUESTED BY, AND 
WHEN RECORDED, MAIL TO: 

AMB PROPERTY, L.P. 
c/o Sheppard, Mullin, Richter & Hampton LLP 
Four Embarcadero Center, 17th Floor 
San Francisco, California 94'111 
Attention: Robert A. Thom son, Es ; 

FOR RECORDER'S USE ONLY 

MEMORANDUM OF LEASE 

This Memorandum of Lease ("Memorandum"), dated for reference purposes as of 
this __ day of August 1999, is by and between the CITY AND COUNTY OF 
SAN FRANCISCO, a municipal corporation ("City"), operating by and through the 
SAN FRANCISCO PORT COMMISSION ("Landlord'') and AMB PROPERTY L.P., a 
Delaware limited partnership("Tenant")., 

Recitals 

A. Concurrently herewith, Landlord and Tenant have entered into that certain Lease 
(the "Lease"), pursuant to which Landlord leased to Tenant and Tenant leased from Landlord the 
real property (the "Premises") more particularly described in the attached Exhibit A and Exhibit 
B which is incorporated by this reference. 

B. Landlord and Tenant desire to execute this Memorandum to proyide constructive 
notice of Tenant's rights under the Lease to all third parties. · 

For good and valuable consideration, the receipt and adequacy of which are hereby 
acknowledged, the parties agree as follows: 

1. Tenn. Landlord leases the Premises to Tenant for a term commencing on 
August_, 1999,' which is the date upon which Port delivers possession of the Premises to 
Tenant in accordance with that certain agreement entitled "Pier 1 Development Agreement" (the 
"Commencement Date"). Concurrently with the Lease, Landlord and Tenant have entered into 
the Pier 1 Development Agreement. The Term of the Lease shall expire on the date that is fifty 
(50) years after the Commencement Date, unless earlier tenninated in accordance with the terms 
of the Lease. 

2. Lease Terms. This lease of the Premises to Tenant is pursuant to the Lease, which 
is incorporated in this Memorandum by reference. Except as otherwise defined in this 
Memorandum, capitalized terms shall have the meanings given them in the Lease. 



3. Successors and Assigns. This Memorandum and the Lease shall bind and inure to 
the benefit of the parties and their respective heirs, successors, and assigns, subject, however, to 
the provisions of the Lease on assignment. 

JN WITNESS WHEREOF, Landlord and Tenant have executed this Memorandum as of 
the day and year first above written. 

TENANT: 

LANDLORD: 

APPROVED AS TO FORM: 

LOUISE H. RENNE, City Attorney 

By: ___________ _ 

Neil H. Sekhri 
Assistant Port General Counsel 

AMB Property, L.P.', 
a Delaware limited partnership 

By: AMB Property Corporation, a Maryland 
Corporation 
Its: General Partner 

By: Luis A. Belmonte 
Its: Managing Director · 

CITY AND COUNTY OF 
SAN FRANCISCO, a municipal corporation, 
operating by and through the 
SAN FRANCISCO PORT COMMISSION 

By: . 
Douglas F. Wong 
Executive Director 
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