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FILE NO. 141297 ‘ ORDINANCE O.

[Public Works Code - Personal Wifeleés Service Facility Site Permits, and Amending Fees]

Ordinance amending the Public Works Code to modify certain requirements for
Personal Wireless Service Facility Site Permits, amending the fees for obtaining such
pernﬁts; and making environmental findings.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in single-underline italics Times New Roman font.
Deletions to Codes are in serikethrough-italics TimesNew-Romenfont.
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in stﬂke%hreegh—AﬁaJ—fent
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and CoLmty of San Francisco: |

~ Section 1. The Planning Department has determined that the actions contemplated in
this ordinance comply with the California Environmental Quality Act (California Public
Resources Code Sections 21000 et seq.). Said determination is on file with the Clerk of the

Board of Supervisors in File No. 141297 and is incorporated herein by reference.

Section 2. Article 25 of the Public Works Code is hereby amended by revising
Sections 1500, 1502, 1504, 1508, 1508, 1509, 1510, 1511, 1512, 1513, 1514, 1519, 1520,
1521, 1522, and 1527; deleting Section 1503; and adding Section 1529, to read as follows:

SEC. 1500. PERSONAL WIRELESS SERVICE FACILITY SITE PERMIT.
(a) - Personal Wireless Service Facility Site Permit Required. The Department shall
require ahy Person seeking to construct, install, or maintain a Personal Wireless Service

Facility in the Public Rights-of-Way to obtain a Personal Wireless Service Facility Site Permit.
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(b)  Minimum Permit Requirements.
(1) The Department shall not issue a Personal Wireless Service Facility Site
Permit if the Application for a Personal Wireless Service Facility Site Permit does hot comply
with all of the requirements of this Article 25. ‘
(2) The Deeartment shall require an Applicant for a Pereonal Wireless
Service Facility Site Permit to demonstrate to the satisfaction of the Departmeht that:

(A)  The Department has issued the Applicant a Utility Conditions

Permit as required by San Francisco Administrative .Code Section 11.9;
| (B)  The pole owner has authorized the Applicaﬁt to use or replace the
Utility or Street Light Pole identified in the Application; and .

(C)  The Applicant has obtained any approvals that may be required
under the California Environmental Quality Act (California Public Resources Code Section
21000 et seq.) to construct,. install, and maintain the proposed Personal Wireless Service
Facility. |

(c)  The Department shall not issue a Personal Wireless Service Facility Site Permit

if the Applicant -seeks to:

(1) Install a new Utility, Transit, or Street Light Pole on a Public Right-of-Way
where there presently are no overhead utility facilities; or '
(2)  Add a Personal Wireless Service Facility on a Utility or Street Light Pole
for which a Pe‘rsohal Wireless Service Facility Site Permit has already been approved.
(d) Permit Conditions. The Department may include in a Personal Wireless Service

Facility Site Permit such conditions, in addition to those already set forth in this Article 25 and

' other Applicable Law, as may be required to govern the construction, installation, or

maintenance of Personal Wireless Service Facilities in the Public Rights-of-Way, and to

protect and benefit the public health, safety, welfare, and convenience, provided that no such
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conditions may concern the particular technology used for a Personal Wireless Serviée

Facility.

(e) Installation of Cabinets or Vaults in the Public Rights-of-Way. The Department

shall not include in a Personal Wireless Service Facility Site Permit an authorization for the
Permittee to install a surface-mounted equipment cabinet or underground equipment vault in
vthe Public Rights—of—Way. In order to install such an equipment cabinet or vault in the Public
Rights-of-Way for use with a Personal Wireless Service Facility, a Permittee ‘must fully
comply with any other City permitting requirements related to the installation of such facilities.

- (f) Other Provisions Inapplicable. Notwithstanding the requirements of San
Francisco Business and Tax Code Sections 5, 6, and 26(a), the provisions of this Article 25-
shall govern all actions taken by the City with respect to the approval or denial of an

Application for a Personal Wireless Service Facility Site Permit under this Article 25. -

SEC. 1502. DEFINITIONS.

For purposes of this Article 25, the following terms, phrases, words, abbreviations,
their derivations, and other similar terms, when capitalized,yshall have the meanings given
herein. When not inconsistent with the context, words used in the present tense include the
future tense; words in the plural number ihclude the singular 'number; and words in the
singular number include the p_lﬁral number.

{te)——"Adjacent” means: |

(@)~ On the same side of the street and in front of the buildiﬁg or tﬁe next building |

on either side, when used in connection with a national historic landmark, California

“Supervisor Avalos . ‘ .
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landmark, San Francisco landmark, structure of merit, architecturally significant building, or
locally significant building; and

(b)) In front of and on the same side of the street, when used in connection with a
City park or open space.

&——"Applicable Law” means all applicable federal, :statye, and City laws, ordihances,
codes, rules, regulations and orders, as the same may be amended or adopted from time to
time. -

{@\—“Applicaht” means any Person submitting an Application for a Personal

Wireless Service Facility Site Permit or Modification Permit under this Article 23.

t——"Application” means an application for a Personal Wireless Service Facility Site

Permit or Modification Permit under this Article 25. -

“Base Station”’ shall have the meaning determined by the Department in an order or

reculation, provided that the Department’s definition shall be consistent with the definition of that

term:{a) as it is used in Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012,
codified at 47 U.S.C. § 1455(a) as may be amended from time to time: and (b) as it is defined by fhe

FCC in any decision addressing that section or any regulation implementing that section.

fe——"City” means the City and County of San Francisco.

——"Conditions” means any additional requirements that a City department
feviewing an Application for a Personal Wireless Service Facility Site Permit has determined
are necessary for the Application to meet those reduirements of this Article 25 that are within
that department’s purview. |

e——"Department” means the Department of Public Works.

th)——Director’ means the Director of Public Works.

“Elicible Facilities Request” shall have the meaning determined by the Department in an

order or reculation, provided that the Department’s definition shall be consistent with the definition of
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that term:(a) as it is used in Sectibn 6409(a) of the Mi‘a’dle Class Tax Relief and Job Creation Act of

2012, codified at 47 U.S.C. § 1455(a) as may be amended from time fo time; and (b) as it is defined by

the FCC in any decision addressing that section or any regulation implementing that section.
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&——"FCC” means the Federal Communications Commission.

H——"Immediate Vicinity" means:

fa)d5- Within one (1) block in any direction from the boundary of a Planning Protected
Location that is a national historic lahdmark .district, listed or eligible national register historic
district, listed or eligible California register historic district, San Francisco landmark district,
local historic or conservation district, or locally significant district;

() Within twenty-five (25) feet of the propérty lines from the properties that are
Adjacent to a Planning Protected Location that is a national historic landmark, California
landmark, San Francisco landmark, structure of merit, architecturally significant building, or
locally significant building, or across the street from the above boundaw lines; |

(c)8} Within one (1) block in any direction from the boundary of a Zoning Protected

Location; and

(d)¢4} Within one (1) block in any direction from the boundary of a Park Protected

L ocation.

. “Modification Permit”’ means a Permit issued by the Department pursuant to Section 1522

below, authorizing a Permittee to modify equipment installed on a Utility, Transit, or Street Licht Pole

by the Permittee pursuant to a Personal Wireless Service Facility Site Permit.

f9—"Park Protected Location” means a proposed location for a Personal Wireless
Service Facility in the Public Rights—of—Way that is Adjacent to a City park or open space.
#——"Park Protected Location Compatibility Standard” means whether a Personal

Wireless Service Facility that is proposed to be located in a Park Protected Location would
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significantly impair the views of a City park or open space or significantly degrade the
aesthetic or natural aﬁribuites that define the City park or open space. |

{m—"Permittee” means a Person issued a Personal Wireless Service Facility Site
Permit. | _4 ‘

~ fm——"Person” means any individual, group, company, partnership, association, joint

stock company, trust, corporation, society, syndicate, club, business, or gbvemmental entity.
*Person” shall not include the City.

te)—"Personal Wireless Service” means commercial mobile services provided under
a license issued by the FCC.

te——"Personal Wireless Service Facility” or “Facility” means antennas and related
facilities used to provide or facilitate the provision of Personal Wireless Service.

=——"Personal Wireless Service Facility Site Permit” or “Permit” means a permit
issued by the Departmerit pursuant to this Article 25 .authorizing a Permittee to construct,
install, and maintain'a Personal Wireless Service Facility.

t¢—"Planning Protected Location” means any of the following proposed locations
for a Personal Wireless Service Facility:

(@ On an historic, historically or architecturally significant, decorative, or specially

designed Street Light Pole located in the Public Rights-of-Way;

| (b)) On a Utility, Transit, or Street Light Pole that is on a Public Right-of-Way that is
within a national historic fandmark district, listed or eligible national register histdric district,
listed or eligible Californig register hiétoric district, San Francisco landmark district, local
historic or conservation.district, or locally significant district, as more specifically described
and cataloged iri materials prepared and maintained by the Planning Department;

(c)3) On a Utility, Transit, or Street Light Pole that is on a Public Right-of-Way that is

Adjacent to a national historic landmark, California landmark, San Francisco landmark,

Supervisor Avalos
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structure of merit, architecturally significant building, or locally significant building, as more
specifically described and cataloged in materials prepared and maintained by the Planning
Department;

(@)} On a Utility, Transit, or Street Light Pole that is on a-Public Right—of-Way that

the San-Franciseo General Plan has designated as being most signiﬁé‘ant to City pattérn,

defining City form, or having an impprtant street view for orientation; or

(e} On a Utility, Transit, or Street Light Pole that is on a Public Right-of-Way that
the San-Francisee General Plan has designated as having views that are rated “excellent” or

‘lgood.”

s———"Planning Protected Location Compatibility Standard” means whether an

Applicant for a Personal Wireless Service Facility Site Permit demonstrates that a proposed

Personal Wireless Service Facility would be compatible with any of the Planning Protected
Locations as follows:

| (a)f Fora historic, historically or architecturally significant, decorative, or specially
designed Street Light Pole, the applicable standard is whether a proposed Personal Wireless
Service Facnllty would significantly degrade the aesthetic attributes that distinguish the Street
Light Pole as historic, hlstoncally significant, architecturally significant, decorative, or
speCIaHy desxgned

@(271 For a Public Right-of-Way that is within a national historic Iandmark district,

|| listed or eligible national register historic district, listed or eligible California register historic

district, San Francisco landmark district, local historic or conservation district, or locally
significant district, the applicable standard is whether a proposed Personal Wireless Service
Facility would significantly degrade the aesthetic attributes that were the basis for the special

designation of the district.
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BOARD OF SUPERVISORS o Page 7

476




-

Lo - e
N -

14
15
16
17
18
19
20
21
22
23
24

25

o O o™ ~N O )] e w N

(c)f3) For a Utility, Transit, or Street Light Pole that is Adjacent to a national historic

landmark, Caiifomia landmark, San Francisco landmark, structure of merit, architecttjrally
significant building, or locally significant bui!dihg, the applicable standard is whether a
proposed Personal Wireless Service Facility would significantly degrade thé aesthetic
attributeé that were the basis for the special designation of thé building. |
(d)4)} For a Public Right—of—Way that the San-Francisee General Pian has designated

as being most significant to City pattern, defining City form, or having an important street

| view for orientation, the applicable standard is whether a proposed Personal Wireless

Service Facility would significantly degrade the aesthetic attributes that were the basis for the
designation of the street'for special protection under the General Plan.

(e)3} For a Public Right-of-Way that the San-Franciseo General Plan has designated
as having views that are rated “excellent” or “good,” the apblicable standard is whether a —
proposed Personal Wireless Service Facility would significantly impair the views of any of the

important buildings, landmarks, open spaces, or parks that were the basis for the designation

of the street as a view street.

#——"Public Health Compliance Standard” means whether: (@)&) any poAtentiaI
human exposure to radio frequency emissions from a proposed Personal Wfreless Service |
Facility described in an Application is within the FCC guidelines; and @(H) noise at any time
of the day or night from the proposed Personal Wireless Service Facility described in an
Application is not greater than forty-five (45) dBA as measured at a distance three (3) feet
from any residential building facade.

| G)——"Public Rights-of—Wéy” means the area in, on, upon, above, beneath, within,
along, across, under, and over the public streets, sidewalks, roads, lanes, courts, ways,

alleys, spaces, and boulevards within the geographic area of the City in which the City now

or hereafter holds any property interest, which is dedicated to public use and which,
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consistent with the purposes for which if was dedicated, may be used for the purpose of
installing and maintaining Personal Wireless Service Facilities to provide Personal Wireless

Service to customers.

“Replace’” means to remove previously permitted equinment and install new equipment at a

permitted Personal Wireless Service Facility that is identical in size or smaller than the previou&lv

permitted equipment.

be—"Street Light Pole” means a pole used solely for street lighting and which is

located in the Public Rights-of-Way.

“Substantially Chanee the Phvsical Dimensions”’ shall have the meaning determined by the

Department in an order or reculation, provided that the Department’s definition shall be consistent

with the definition of that term:(a) as it is used in Section 6409(a) of the Middle Class Tax Relief and

Job Creation Act of 2012, codified at 47 U.S.C. § 1455(a) as may be amended from ‘time to time; and

(b) as it is defined by the FCC in any decision addressing that section or any regulation implementing
that section.

G——"Tier ZZ-A Compatibility Stand ard” means that an Applicant for a Personal Wireless

Service Facility on a Public Richt-of-Way that is within an Unprotected Location has demonstrated

that the proposed Personal Wireless Service Facility would not significantly detract from any of the

Supervisor Avalos
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on-the eharaeter characteristics of the neigh bOFhOOdﬁﬁﬂ—Géﬁipn%d—Fe—er—iHipﬁehﬂ—Tiﬁ%ﬁ#&‘
wonld-have-at-the-samelocation.

“Tier A Personal Wireless Service Facility” means a Personal Wireless Service Facility where

the proposed location for the facility is in an Unprotected Location.

&—"Tier ZI-B Compatibility Standard” means that an Applicdﬁt for a Personal Wireless .

Service Facility on a Public Right-of-Way that is either within or Adjacent to a Planning Pfotected

Location Compatibilit-Standard or Zoning Protected Location has demonstrated that the proposed

Personal Wireless Service Facility would not significantly detract from any of the defining

characteristics of the

“Tier B Personal Wireless Service Facility” means a Personal Wireless Service Facility where

the proposed location for the facility is in a Planning Protected Location or Zoning Protected

Location.

taa)—"Tier ZEC Compatibility Standard” means that an Applicant for a Personal

Wireless Service Facility on a Public Right-of-Way that is either within or Adjacent to a Park

Protected Location has demonstrated that the proposed Personal Wireless Service Facility would

not significantly detract from any of the defining characteristics of the Compatibility Standard-by

Protected.Location, a

“Tier C Personal Wireless Service Facility” means a Personal Wireless Service Facility where

the proposed location for the facility is in a Park Protected Location.

Supervisor Avalos
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“Transit Pole’’ means a pole used to support Municinal Transportation Agency transit

overhead traction power cables and which is located in the Public Rights-of-Way.

“Transmission Equipment” shall have the meaning determined by the Department in an order

or reculation, provided that the Department’s definition shall be consistent with the definition of that
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term:(a) as it is used in Section 6409(a) of the Middle Class _Tax Relief and Job Creation Act of 2012,

codified at 47 U.S.C._§ 1455(a) as may be amendéd from time to time; and (b) as it is defined by the

FCC in any decision addressing that section or any regulation implementing that section.

Gmm—"Unprotected Location” means a proposed location for a Personal Wireless
Service Facility that is neither a Planning Protected Location nor a Park Protected Location.

Ge—"Utility Pole” means a power pole, fe’]e.bhone pole, or other similar pole located
within the Public Rights-of-Way.

{eo)—"Zoning Protected Location” means on a Utility, Transit, or Street Light Pole that

is on a Public Right-of-Way that is within a Residential or Neighborhood Commercial zoning.
diétrict under the Saae—lzmnezsee Planning Code.

ép)—"Zoning Protected Location Compatibility Standard” means swhether that an
Applicant for a Personal Wireless Service Facility Site Permit on a Public Right-of-Way that is
within a Zoning Protected Location has demonstrated tﬁat @ the prbposed Personal Wireless

Service Facility would not significantly detract from_any of the ekargeter defining characteristics

of the Residential or Neighborhood Commercial zoning district.
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SEC. 1504. INITIAL REVIEW OF A PERSONAL WIRELESS FACILITY SITE PERMIT
APPLICATION.

(a) Completeness Review.

Supervisor Avalos :
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(1)  Initial Determination. Following. receipt of an Application for a Personal
Wireless Service Facility Site Permit, the'Department shall make an initial determination
whether the Application is complete.

(2)  Notice of Completeness Determination. The Departrhent shall promptly
notify an Applicant for a Personal Wireless Service Facility whether the Application is
complete. | |

(b)  Tier Review. A |
(1) Initial Determination. Following a Department determination that an.
Application for a Personal Wireless Service Facility Site Permit is complete, the Départrﬁent

shall make an initial determination whether the proposed Personal Wireless Service Facility is a

Tier A, Tier B, or Tier C Personal Wireless Service Facility. asfollows:

(2)  Notice of Tier Determination. The Department shall promptly notify an

Applicant for a Personal Wireless Service Facility of the Department’s tier.determination.

SEC. 1506 STREET TREE.
(8)  Condition of Approval. When reviewing an application for a FierIl-orTiertH

Personal Wireless Service Facility Site Permit, the Planning Department and/or Recreation and

Park Department (as appropriate) may require as a Condition of approval that the Permittee -
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plant and maintain an appropriate street tree adjacent to the Utility, Transit, or Street Light

Pole so as to provide a screen for a permitted TierH-orTerHI Personal Wireless Service Facility

Site Permit.

(b) ‘ Implementation of Street Tree Requirement. When installation of a street tree is
required by the Planning Department and/or Recreation and Park Department, the.
Department shall implement the requirement as follows:

(1)  The Department shali require the Permittée td install a street free that is a
minirﬁum of twenty-four (24)-inch box size. The Department’é Bureau of Urban Forestry shall
work with the Permittee to select the appropriate species and location for the required tree.

| (2)  Inany instance in which the Department cannot require the Permittee to |
install a streef tree, on the bésis of inadequate sidewalk width, interference with utilities, or
other reasons régarding the public health, safety, or welfare, the Department shall instead
require the ‘Permittee to makefan "in-lieu” payment info the Depaftment’s “Adopt-A-Tree” fund.
This payment shall be in the amount specified in Sen-Erareciseo Public Works Code § 807(f),
and shall be payable prior to the Department’s issuance of the Personal Wireless Service
Facility Site Permit. .

| (c)  Care and Maintenance of Street Trees. The Permittee shall be responsible for
the care and maintenance of any street tree réquired to be installed in the Public Rights-of-

Way under this Section_1506. In this regard, the Permittee shall assume the duty of a.

“property owner” as set forth in SanFraneiseo Public Works Code § 805.

SEC. 1508. DEPARTMENT REVIEW OF A PERSONAL WIRELESS SERVICE FACILITY

SITE PERMIT APPLICATION.

Supervisor Avalos
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{d)——Tier-HIF Faeility-Permit—The Department shall review an Application for a LierEI

Personal Wireless Service Facility Site Permit to determine whether the Application:

(a))- Satisfresthe-Tier-HI Necessity-Standard,————2)}——Receives an affirmative
determination from the Department of Public Health under the Public Health Compliance
Standard; and |

(b){3> Receives an affirmative determination from the Planning Department or the
Recreation and Park Department (or both if required) under the applicable Tier ZH-A, Tier ZH-
B, or Tier ZZ=C Compatibility Standard.

" Supervisor Avalos ,
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SEC. 1509. PLANNING DEPARTMENT REVIEW OF A FIERI-B; TIER HI-A; OR TIER
1B PERSONAL WIRELESS SERVICE FACILITY SITE PERMIT APPLICATION.
{e)———Referralto-Plawning Department:
(a)t} Referral to Planning Department Required. ¢45—The Department shall refer an

Application for a Tier 4 or Tier #-B Personal Wireless Service Facility Site Permit to the Planning

Department for a review of the proposed Personal Wireless Service Facility under the

applicable Tier 4 or Tier Z&-B Compatibility Standard.

(b)  Planning Department Determination.

(1) The Planning Department shall make a determination whether an

Application for a Tier 4 or Tier B Personal Wireless Service Facility Site Permit referred-to-the
Planning Department-under-this-Seetion-satisfies the applicable FierII-B; Tier ZEA; or Tier #1-B
Compatibility Standardl. The Planning Department’s determination shall be in writing and
shall set forth the reasons therefor. The Planning Department shall transmit its determination

to the Department within twenty (20) business days of receipt of the Application from the

Supervisor Avalos ’
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Department. With the concurrence of the Applicant, the Planning Department may extend
this review period beyond twenty (20) business days.
(2)  The Planning Department’s defermination that an Application for a Tier B
Pérso’nal Wireless Service Facility Site Permit satisfies the Tier ZLB of Tier-ZI-B Compatibility
Standard for a Zoning Protected Location may include a Condition that the Personal Wireless
Service Facility not obstruct the view from or the light into any adjacent residential window.
(c) Affirmative Determination Required. . The Department shall not approve an’

Application for a ZierZLB-Tier-HL-A; or Tier #L-B Personal Wireless Service Facility Site Permit -

unless the Planning Department makes a determination that the\Application satisfies the

applicable Tier H#-B-TerHI-A or Tier ZLB Compatibility Standard.

SEC. 1510. RECREATION AND PARK DEPARTMENT REVIEW OF A TIER ZL-C QR
TIER-ZILC PERSONAL WIRELESS SERVICE FACILITY SITE PERMIT APPLICATION.
(o)) Referral to Recreation and Park Department Required. &4———The Department

shall refer an Application for a Tier ZLC Personal Wireless Service Facility Site Permit to the

Recreation and Park Department for a review of the proposed Personal Wireless Service

Facility under the Tier ZC Compatibility Standard.
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(b)  Recreation and Park Department Determination. The Recreation and Park

Department shall make a determination whether an Applicétion fdr a Tier C Personal
Wireless Service Facility Site Permit referred to-the-Rlanning-Department-under-this-Seetion
satisfies the applicable Tier Z-C or-Tier-LI-C Compatibility Standard. The Recreation and Park
Department's determination shall be in writing and shall set forth the reasons therefor. The
Recreation and Park Department shall' transmit its determination to the Department within
twenty (20) business days of receipt of the Application from the Department. With the
concurrence of the Applicant, the Recreation and Park Department may e>¢end this review
period beyond twenty (20) business days.

(c)  Affirmative Determination Required. The Department shall not approve an

Application for a Tier ZL-C ex-TierZH-C Personal Wireless Service Facility Site Permit unless the

Recreation and Park Department makes a defermination that the Application satisfies the

applieable Tier Z-C or-Tier-HI-€ Compatibility Standard.

SEC. 1511. DEPARTMENT DETERMINATION.
(@)  Determination in Writing.
(1)  Tentative Approval. A Department tentative approval of an Application

for a TierdIE Personal Wireless Service Facility Site Permit shall be in writing and shall set forth

the reasons therefor therefore. If a Department tentative approval contains any Conditions,

the Conditions shall also be in writing.
"(2) Final Determination. A Department final determination to approve or

deny an Application for a Personal Wireless Service Facility Site Permit shall be in writing

Supervisor Avalos ‘
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and shall set forth the reasons therefor therefore. If a Department final determinatioh to

approve an Application contains any Conditions, the Conditions shall alsd be in writing.
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(b)—Tier-H Facility- Permit—A3—Denial. The Department shall issue a final

determination denying an Application for a ZierZH Personal Wireless Service Facility Site Permit

within three (3) business days of any of the following events:

Tier I Necessity-Standard—B)——The Department’s receipt of a determination from the.
Department of Public Health that the Application does not comply with the Public Health

Compliance Standard;
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2)¢€)-The Department’s receipt of a determination from the Planning
Department or the Recreation and Park Department (or both. if required) that the Applieation
does not meet the applicable Compatibility Standard; or
(3)(er If any City department reviewing the Application adds any Conditions to
its approval of the Application, the Department’s receipt of a notice from the Appllcant that it
rejects any of those Conditions.
()} Approval without Conditions.

(1)&d) Tentatzve Approval. |If no Clty department reviewing an Apphcatlon fora

FiertH Personal Wireless Service Facility Site Permit adds any Conditions to its approval of the

Application, the Department shall issue a tentative approval of an Application for a ZierZH

Personal Wireless Service Facility Site Permit without Conditions within three (3) business days
of the occurrence of the last of the following events:
(4)¢ The Department's receipt of a determination from the Department

of Public Health that the Application complies with the Publi¢c Health Compliance Standard;

and

(B)G#) The Department’s receipt of a determination from the Planning
Department or the Recreation and Park Department (or both if required) that the Appllcatlon
meets the applicable Compatlblllty Standard.

(2)B} Final Approval. Following the Department’s tentative approval of an

Application for a TierHF Personal Wireless Service Facility Site Permit without any Conditions, A

the Department shall issue a final determination as follows:
(4)4) The Department shall require the Applicant to give notice of the

tentative approval.as required by Section 1512 below; and
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(B)#) If no protest is timely submitted, the Department shall issue a final
determination apAproving the Application withﬁh a reasonable time after the time to file a
protest has e:x‘pired ;or '
| (C)G} If a protest is timely submi_ﬁed , the Department shall issue a final
determination approving or denying the Application within a reason_able time after the
Director issues a decision under S‘eotion 1513(g) below.
)3} Approval with Conditions.

QQ{A} Tentative Approval. _|If any City department reviewing an Application for a

Fier-HI Personal Wireless Service Facility Site Permit adds any Conditions to its approval of the

Application, the Department shall issue a tentative approval of the Application with
Conditions within three (3) business days of the occurrence of the last of the following

events:

4 ; _
(4)& The Department’s receipt of a determination from the Department

. of Public Health that the Application complies with the Public Health Compliance Standard;

(B)Gi) The Department’s receipt of a determination from the Planning
Department or the Recreation and Park Depértment (or both if required) that the Application
meets the applicable Compatibility Standard; or

(C)&#) The Departmént’s receipt of a notice from the Applicant that it

accepts all of those Conditions.

. (2)¢B)~Final Approval. Following the Department's tentative approval of an
Application for a HerE Personal Wireless Service Facility Site Permit with Conditions, the

Department shall issue a final determination as follows: _
(4)6) The Department shall require the Applicant to give notice of the

tentative approval as required by Section 1512 below; and
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(B)Gi) If no protest is timely submiﬁed, the Departrﬁent shall issue a final
determination approving ’cﬁe Applibation within a reasonable time after the time to file a
protest has expired; or |

(C)¢i If a protest is timely submitted, the Department shall issue a final
determination approving or denying fhe Application within a reasonable time after the

Director ilssues a decision under Section 1513(g) below.

SEC. 1512. NOTICE FOLLOWING TENTATIVE APPROVAL OF A HERFII PERSONAL
WIRELESS SERVICE FACILITY SITE PERMIT APPLICATION.

(a)  Notice Reduired. The Department shall require an Applicant for a HierLF

Personal Wireless Service Facility Site Permit to notify the public of a tentative approval of the

| Application under Sections 15112} (c)(1) or 1511(d)3)(1) above, and to provide the

Department with évidence, as the Department may require, of compliarice withvthis
requirement. .
(b) 'Types of Notice Required.
(1)  Notice by‘Mail. The Applicant shall mail a copy of the notice to:
(A)  Any Person owning property or residing within one hundred and

fifty (150) feet of the proposed location of the Ferd Personal Wireless Service Facility; and

(B) Any neighborhood association identified by the Plan’ning
Department for any neighborhood within three hundred (300) feet of the proposed FexZH

Personal Wireless Service Facility.

(2)  Notice by Posting. The Applicant shall post a copy of the notice in’

conspicuous places throughout the block face where the proposed HerHE Personal Wireless

Service Facility is to be located. .

Supervisor Avalos :
BOARD OF SUPERVISORS . ’ Page 28

497




—

(c)  Contents and Form of Notice. The notice shall contain such information, and

be in such form, as the Department reasonably requires in order to inform the general public

as to the nature of the Apblicaﬁon for a FierH Personal Wireless Service Facility Site Permit. At

a minimum, the notice shall:

(1)  Provide a description and a photo-simulation of the proposed FerIf

Personal Wireless Service Facility;

(2)  Summarize the deternﬁinations of any City departments that weré
necessary for the tentative approval of the Application;

(3)  Identify any Conditions added by any City departments tHat have been
accepted by the Applicant and are now part of the Application; | |

4) | State that any Person seeking to protest the Application must submit a
protest to the Department within twenty (20) days of the date the notice was mailed and
posted:; - 4 |

(6)  Describe the pfocedure for submiﬁihg a timely protest;

(6) Sbecify the applicable grounds for protesting the Application under this
Article 25; and

(7)  Explain how any interested Person may obtain additional information
and documents related to the Appiication:,iific_l

[ State whether ?he Applicant in;‘ends to file an Application for a Modification

Permit at any time dufin,q the term of the Personal Wireless Service Facility Site Permit and, if so,

identify: (A) the time frame the Applicant anticipates applying for a Modification Permit; and (B) the

nature of any modifications the Applicant anticipates including in the Application for a Modification

Permit.
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SEC. 1513. PROTEST OF A HER I PERSONAL WIRELESS FACILITY SITE PERMIT.
| (8)  Protest Allowed. Any Person may protest a tentative approval of an Application

for a TierdH Personal Wireless Service Facility Site Permit. A protest must be in writing ‘and

must be submitted to the Department within twenty (20) days of the date the notice was
mailed and posted as required under Section 1512 above.

(b)  Hearing Required. If a protest is timely submitted, the Departrhent shall hold a
hearing. The Department shall set a date for the hearing that is at least fifteen (15) days, but
no more than forty-five (45) days, after the Department’s receipt of the protest, unless the -
Applicant and any Person s'ubmitting a protest agree to a later hearing date.

(c)  Notice of Hearing Date. At least ten (10) days before the hearing, the
Department shall notify in writing any Person submitting a protest, the Applicant, and any City
department that reviewed the Application of the date set for the hearing. The Department
shall follow its regular procedures for notifying the general public of the hearing.

(d)  Hearing Officer. The Departme‘nt shall appoint an impartial hearing officer to
coﬁduct a public heaﬁng on a protest. |

(e)  Hearing Record. The hearing record shall include:

(1) The Application and the Department’s tentative appro_val of the
Applicatidn; ) A ‘
(2)  Any written determination from the Department, the Planning
D'epartment, the Recreation and Park Department, and the Department of Public Health (as
applicable); | '
(3) Any further written evidence from any City departments submitted either
prior to or during the hearing; -
| (4)  Any written submissions from the Applicant, any Person submitting a

protest, or any other interested Person submitted either prior to or during the hearing; and
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(6)  Any oral testimony from any City departments, the Applicant, any Person
submitting a protest, or any interested Person taken during the hearing.

(f) Hearing Officer's Report. The hearing officer shall issue a wﬁtten report and
recommendation within ten (10) days of the close of evidence. The hearing officer shall
include in the report a summary of the evidence and a recommendation to the Director to
either grant or deny the protest of an Application.

(g) Director’'s Decision. The Director shall issue a written decision adopting,
modifying, or rejecting the hearing officer’s written report and recommendation within seven
(7) days of receipt of the report, |

(h)  Grounds for Granting a Protest. The Director may grant a protest of a tentative

apprbval of Application for a HertE-Personal Wireless Service Facility Site Permit only if the

Director finds that the evidence at the hearing supports any one of the foﬂowing findings:'
(1) -~ The Department of Public Health incorrectly determined that the
Application complies with the Public Health Compliance Standard;
2) ;lg , ~l_l~'ll‘?[,l" ho Ticw LI
Neeessity-Standard(3>———1In the case of an Application for a Tier A or Tier #L-B Personal

Wireless Service Facility Size Permit, the Planning Department incorrectly determihed that the

Application meets the applicable Tier A or Tier Z-B Compatibility Standard;-as-applicable;
or .

“)(3) Inthe case of an Application for a Tier Z-C Personal Wireless Service

Facility Site Permit, the Recreation and Park Department incorrectly determined that the
Appllcatlon meets the Tier H-C Compatibility Standard-;

(4)  The Applzcatzon does not comply with any other requirement for obtaining a

Personal Wireless Service F. acilit@ite Permit; or
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(5) The evidence shows that the Applicant intends to apply for a Modification

Permit after the Permit is issued and that the proposed modification(s) would not comply with any

applicable Co'mpdtibiliﬁ Standard.

SEC. 1514. NOTICE OF FINAL DETERMINATION.

(@)  Approval. The Department shall provide notice of a final determination to

approve an Application for a Personal Wireless Service Faetlities Facility Site Permit.

(1) Notice Required.
(A)  The Department shall promptly mail a notice of final determination
to approve an Application for a Personal Wireless Service Facility Site Permit to both the

Applicant and to any neighborhood association identified by the Planning Department for any

neighborhood within three hundred (300) feet of the apprdved Personal Wireless Service

Facility.

(B)  If a hearing was held en-an-Applicationfor-a-FierHH Facility Permit,
the Department shall promptly mail a notice of final determination to approve an Application
for a Personal Wireless Service Facility Site Permit to any Person who either filed a protest,
submitted evidence, or appeared at the hearing, and whose name and address are known to
the Department.

(C) The Department\shali require an Applicant for a Personal
Wireless Service Facility Site Permit to promptly post notice of a Department final
determination to approve an Application for a Personal Wireless Service Facility Site Permit
in conspicuous places throughout the block face where the approved Personal Wireless
Service Facility is to be located and to provide the Department with evidence, as the

Department may require, of compliahce with this requirement.
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(2) CQnténts and Form of Notice. A notice of ﬁnal determination to approVe
an Application for a Personal Wireless Service Facility Site Permit shall contain such
information, and be in such form, as the Department reasonably requires in order to inform
the general public of the approved Application. At a minimum, the noﬁce of final
determination shall:

(A)  Provide.a description and a photo-simulation of the approved
Personal Wireless Service Facility;:

(B)  Summarize the determinations of the City departments that were
necessary for fhe approval of the Application, including any Conditions added by any City
departments that were accepted by the Applicant;

(C) State tHat any Person may file an appeal of the approval of the
Applicatidn with the Board of Appeals within fiﬁéen (15) days after the date that all notices
required by Section 15-14(a) above have been provided; |

(D) - Describe the procedure for submiftting a timély appeal,;

(E)  Specify the applicable grounds for appealing the approval of the

Application under this Article 25; and

(F)  Explain how any interested Person may obtain additional

information and documents related to the Application:;-and

(G)  State whether the Applicant intends to submit an Application for a

Modification Permit during the term of the Permit and, if so, identify: (i) the time frame the Applicant

anticipates applying for a Modification Permit; and (ii) the nature of any modifications the Applicant

anticipates including in the Application for a Modification Permit.

' (b) Denial. The Department shall provide notice of a final determination to deny an

Application for a Personal Wireless Service Facilities Site Permit.
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(1) Notice Required. The Department shall promptly mail a notice of final
determination to deny an Application for a Personal Wireless Service Facility Site Permit to
the Applicant. |

(2) Contents of Notice. A notice of final determination to deny an Application
for a Personal Wireless Service Facility Site Permit. shall at a minimum:

(A)  Summarize the determinations of any City departments that were
necessary for the denial of the Application, including any Conditions added by any City
departments that were rejected by the Applibant. | ' .

(B)  State that the Applicant may file an appeal of the denial of the
Application with the Board of Appeals within fifteen (15) days of the Department's mailing of
the notice. |

(C)  Describe the procedure for submitting a timely appeal; and

(D)  Specify the applicable grounds for appealing the denial of the
Application under this Article 25.

SEC. 1519. TERM OF PERMIT.
A Personal Wireless Service Facility Site Permit shall have a term of &we (2} fen (10)

years. The term shall commence upon the completion of the inspection required under

Section 1516(b)(1) above.

SEC. 1520. RENEWAL AND NEW APPLICATIONS.

(@)  When Renewead Permitted.
(1) Renewal Permitted. Af the end of the term set forth in Section 1519 above,

the Department may renew a Personal Wireless Service Facility Site Permit for the-identical

4} an additional ten (10)

Supervisor Avalos
BOARD OF SUPERVISORS . ) Page 34

503




O © © N o o H»h 0N -

N N N N M N &4 2 A @ a4 a0 4  -a
(¢ LN w N - (e»] © . @ ~ [®)] [6]] LN w N —_

vear Fwe—é)—'ye&#_’[erms, provided that the Department did not issue a Modification Permit for the

permitted Personal Wireless Service Facility during the term of the Permit.

2) Rénewal Not Permiited.

{4) A Personal Wiréless Service Facility that has been issued a Modification

Permit may not be renewed. Instead, the Permittee may file a new Application for a Personal Wireless

Service Facility Si‘te Permit for the permitted and modified Personal Wireless Seifvice Facility at the

same location.

(B) A4 Personal Wireless Service Facility Site Permit that has been renewed

once under Section 1520(a)(1) above may not be renewed for a second time. Instead, the Permittee

may file a new Application for a Personal Wireless Service Facility Site Permit for the permitted -

Personal Wireless Service Facility at the same location.

(b)  Renewal Application Required. A Permittee seeking to renew a Personal

Wireless Service Faéility Site Permit that may be renewed under Section 1520(a) above must file a

renewal Application with the Department no later than six (6) months prior to the expiration date of

priorto-the-end-of the existing Permit term. The renewal Abplication shall include a written
report from a certified engineer confirming that the permitted Personal Wireless Service
Facility co'mpliesrwith the Public Health Compliance Standard. |

(c)  Approval of Renewal Application.

(1) * Department of Public Health Approval Required. The Department shall refer

every Application to renew a Personal Wireless Service Facility Site Permit to the Department of

Public Health for review under the Public Health Compliance Standard. The Department shall

“approve a timely-filed renewal Application unless the Department of Public Health determines that
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thatthe-permitted-Personal Wireless Service Facility does not comply esmplies with the Public
‘Health Compliance Standard.
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QL{e)—Applicability of Other Provisions of this Article. The other provisions of
this Article 25 related to approval of an Application for a Personal Wireless Service Facility

Site Permit shall not endy apply to the Department’s review of a renewal Application ke

These provisions shall include, but are not limited to, Notice of Final Determination (Section
1514 above) and Appeals (Section 1515 above).

(d) New Application.

(1) . Required When Renewal Not Permitted. If. in accordance with Section

] 52Qa)(2) above, a Personal Wireless Service Facility cannot be renewed, the Permittee must submit

a new Application for a Personal Wireless Service Facility Site Permit in order to continue to maintain

the permitted Personal Wireless Service Facility in the Public Rights-of-Way.

2) Removal Not Reqguired. Notwithstanding any other Applicable Law, if theA

Permittee submits an Application for a Personal Wireless Service Facility Site Permit no later than six

(6) months prior to the expiration date of a previously issued Personal Wireless Facility Site Permit,

the Department shall not require the Applicant to remove the permitted Personal Wireless Service

Facility unless and until there is a final determination denying the Application. For purposes of this
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subsection (d)(2), a determination shall not be final until the Board of Appeals issues a final ruling on

any appeal.

SEC. 1521. REPLACEMENT OR REMOVAL OF EQUIPMENT.

(a)  Replacement. During the term of a Personal Wireless Service Facility Site

Permit, a_Permittée may #eplace Replace equipment that is part of a permitted Personal

Wireless Service Facility without obtaining a Modification Permit.;provided-that thereplacement

(b) Removal. During the term of a Personal Wireless Service Facility Site Permit, a

Permittee may remove equipment that is part of a permitted Personal Wireless Service Facility

| without obtaining a Modification Permit.

(c) Department Procedures.

(1) - Permittee’s Notification. A Permittee shall notify the Department in writing

that it intends to Replace or remove equipment at a permitted Personal Wireless Service Facility as

permitted by this Section 1521, In the notice, the Permittee shall at a minimum.:

(4) . Identify the use and size of each piece of equipment that the Permittee is

seeking to remove from the Utility, Transit, or Street Light Pole;

(B) _ Identify the use and size of the equipment that the Permittee is seeking to

install on the Utility, Transit, or Street Licht Pole to Replace existing equipment; and
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(C)  Ifany new equipment will Replace existing equipment, provide drawings

and photo-simulations of the e}cz'sting and new equipment the Permitiee is seeking to install on the

Utility, Transit, or Street Light Pole.

(2) Department Notification. Within five (5) business days of receipt of the -

Permittee’s request to Replace or remove equipment as described above, the Department shall notify

the Permittee in writing whether the Department has determined that the request complies with the

requirements of this Section 1521.

(3)  Permittee Replacement or Removal. Upon rebeipt ' of a Department notice that

the request complies with this Section 1521, the Permittee may Replace or remove the equipment

identified in the request.

(4) _ Compliance with Other Requirements. Nothing in this Section 1521 shall be

construed to relieve the Permittee of its duty to comply with any City regulations or permitting

requirements when removing equipment from or Replacing Equipment on a Utility, Transit, or Street

Light Pole.

SEC. 1522. MODIFICATION @£ PERMIT.

(a) Modification Permit Required. A Permittee seeking to add equipment to a permitted

Personal Wireless Service Facility that does not comply with the requirements of Section 1521above,

Supervisor Avalos '
BOARD OF SUPERVISORS - Page 39

508




—

O O o N oo o AW N

14
15
16
17
. 18
19
20
21
22

23

24
25

because the replacement equipment is not is identical in size or smaller than the previously permitted

equipment, must obtain a Modification Permit.

(b) Department Procedures.

(1) Applicdtion. In an Application for a Modification Permit, the Applicant shall at

a minimum:

(4) State whether the permitted Personal Wireless Service Facility is a Base

Station,

(B) Identify the use and size of any piece of equinment that the Applicant is

seeking to remove from the Utility, Transit, or Street Light Pole;

(C)  Identify the use and size of any equi’pment that the Applicant is seeking

to add to the Utilitv; Transit, or Street Light Pole;

(D) State whether any piece of equipment the Applicant is seeking to add to

the Utility, Transit, or Street Light Pole is Transmission Equipment and, if so, explain why it meets the

definition of Transmission Equipment;

(E) Provide drawings and photo-simulations of the existing and new

equipment the Permittee is seeking to install on the Utility, Transit, or Street Light Pole; and

(F) State whether the proposed modification will result in a Substantial

Change to the Physical Dimensions of the Utility, Transit, or Street Light Pole.

2) Time for Department Determination. The Department shall by order or

reculation establish the appropriate time frame for the Department to review an Application for a

Modification Permit that is consistent with the requirements of Section 6409(a) of the Middle Class

Tax Relief and Job Creation Act of 2012, coa’z’ﬁed at 47 U.S.C. § 1455(a), as may be amended from

time to time, and with any FCC decision addressing that section or any FCC regulation implementing

that section.

{c) Approval of Modification Permits at Base Stations.
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() No Substantial Change to the Physical Dimension. The Department shall

approve an Eligible Facilities Request for a Modification Permit if the installation of the modified

Transmission Equipment would not Substantially Change the Physical Dimensions of the Utility,

Transit, or Street Light Pole where the permitted Basé Station equinment has been installed.

2) Substantial Change to the Physical Dimensions. The Department may approve

ah Eligible Facilities Request for a Modification Permit if the installation of the modified

Transmission Equipment would Substantially Change the Physical Dimensions of the Utility, Transit,

or Street Light Pole where the permitted Base Station equipment has been installed, provided the

Application complies with the requirements of Section 1522(e) (2)‘below.

(3) ___Equipment Qther than Transmission Equipment. The Department may approve

an Application for a Modification Permit at a Personal ‘Wz'reless Service Facility that is a Base Station

if the Application seeks to modify equipment other than Transmission Equipment, provided the

Application complies with the requirements of Sectz'on 1522(e)(2) below.

(d) Approval of. Modiﬁ'cation Permits at Other Types of Facilities. The Départment may

approve an Application for a Modification Permit at a Personal Wireless Service Facility that is not a

Base Station, provided the Application complies with the requirements of Section 1522(e)(2) below.

(e) Applicability of Other Provisions of this Article.

(1) No Substantial Change to the Physical Dimension. The other provisions of this

Article 25 related to approval of an Application for a Personal Wireless Service Facility Site Perniit

shall not apply to the Department’s review of an Application for a Modification Permit that complies

with the requirements of Section 1522(c)(1) above. These provisions include, but are not limited to,

Notice of Final Determination (Section 1514 above) and Appeals (Section 1515 above).

2) Other Types of Modifications. Before approving an Application for a

Modification Permit under Sections 1522(c)(2), {c)(3), and (d) above, the Department shall refer the

Application to;' (A) the Department of Public Health to determine compliance with the Public Health
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Compliance Standard; and (B) the Planning Department and/or Recreation and Park Department to

determine compliance with any applicable Compatibility Standards. The Department may not

approve the Modification Permit if any City department determines the Application does not comply

with the appropriate standard. In addition, the Department may determine that compliance with other

provisions of this Article 25, including Notice of Final Determination (Section 1514 above) and

Appeals (Section 1515 above), shall be required.

160, Generally Applicable Laws. Nothing in this Section 1522 shall prohibit the Department

from denying an Application for a Modification Permit (even where the Application consists of an

Eligible Facilities Request) where the Department determines that the proposed modified Personal

Wireless Service Facility would violate any generally applicable building, vsz.‘ructural, electrical, or

safety code provision, or any Applicable Law codifving objective standards reasonably related to

health and safety.

SEC. 1527. FEES AND COSTS.

(a)  Application Fees. City departments shall impose fees for review of an
Application for a Personal Wireless Service Facility Site Permit. The purpose.of theée fees is
to enable City de;ﬁartments to recover their costs related to reviewing an Application for a
Personal Wireless Service Facility Site Permit. |

| (1)  Department Application Fee. Each Applicant for a Personal Wireless
Service Facility Site Permit shall pay to the Department a non-refundable Application fee of
ene four hundred fifty dollars ($166-09450.00) for each Personal Wireless Service Facility
proposed in the Application.
(2) Other'City Department Application Fees. Where, as required under this
Article. 25, the Department has referred an Application for a Personal Wireless Service

Facility Site to the Planning Deparfment, the Recreation and Park Department, or the
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Department of Public Health, an Applicant shall pay the following additional fees for each
Personal Wireless Service Facility contained in an Application for a Personal Wireless
Service Facility Site Permit.

(A) A Planning Department non-refundable Application-fee of one
hundred ninety dollars ($190.00) plus time and materials for any review that takes more than
thirty (30) minutes. . | |

(B) A Recreation and Park Department non-refundable Appllcatlon
fee of one hundred twenty-five dollars ($125.00) plus time and materials for any review that
takes more than thirty (30) minutes.

(C) A Department of Public Health non-refundable Application fee of
one hundred eighty-one dollars ($181.00) plus time and materials for any review tha;c takes
more than sixty (60) minutes. |

(b) Hearing Fees. If a hearing is required following a protest of a tentative approval of an

Application for a Personal Wireless Service Facility Site Permit or Modification Permit, the Applicant

shall pay the Department a non-refundable hearing fee of three hundred sixty dollars (8§360.00) for the

first protest and seventy-five dollars (875.00) for each additional protest.

(c) Renewal Fees. A Permittee seeking to renew a Personal Wireless Service Facility Site

Permit shall pay to: (1) the Department a non-refundable fee of two hundred twenty-five dollars

(85225.00); and (2) the Department ofPu_bZz'c Health the fees set forth in Section 1527(a)(2(C) above.

(d) Modz’ﬁcaz‘ion Permit Fees. Each Applicant for a Modification Permit shall pay to: (1)

the Department a non-refundable fee of three hundred thirty-eight dollars ($338.00): and (2) ahy

other City department reviewing the Application the fees set forth in Section 1527(a)(2) above.

(e} Inspection Fees. The Depértment and the Department of Public Health shall

impose fees for the inspection of a permitted Personal Wireless Service Facility. The purpose
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of these fees is to enable these City departments to recover their costs related to inspecting
a permitted Personal Wireless Service Facility.
(1) Department Inspection Fee. Each Permittee shall pay the Department a

non-refundable time and materials inspection fee not to exceed one hundred fifty dollars

- ($150.00) to inspect a permitted Personal Wireless Service Facility as required under Secﬁon

1516(b) above.

(2)  Department of Public Health Inspection Fee. Each Permittee shall pay
the\ Department of Publié Health a non-refundable time and materials inspection fee to
inspect a permitted Personal Wireless Service Facility where such inspection is requi.red or
requested under Section 1516(b) above.

(e} Adjustment of Fees for CPI. Beginning with fiscal yéar 2011-2012, the fees
established herein may be adjustedveach year, without further action by the Board of
Supervisors, to reflect changes in the relevant Consumer Price Index ("CPI") (as determined
by the Controller). No l‘ater than April 15th of each year, ‘the Director shall submit the current
fee schedule to the Confroller, who shall apply the CPI adjustment to produce a new fee
schedule for the following year. No later than May 15th of each year, the Controller shall file a
repo'rt Wit_h the Board of Supervisors reporting the new fee and certifying that the fees
produce sufficient revenue to support the costs of providing the services for which the Permit
fee is charged, and that the fees do not produce revenue that exceeds the costs of providing
the services for which each Permit fee is charged.

(e)td} Discretion to Require Additional Fees. In instances where the review of an
Application for a Pers_onal‘Wireless Service Facility Site Permit is or will be unusually costly
to the Department or to other City departments, the Director, in his or her discretion, may,
after consulting with othervapplicable City departments, agencies, boards, or commissions,

require an Applicant for a Personal Wireless Service Facility Site Permit to pay a sum in
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excess of the amounts charged pursuant to this Section 1527. This additional sum shall be

- sufficient to-recover actual costs incurred by the Department and/or other City departments, -

agencies, boards, or commissions, in connection with an Application for a Personal Wireless
Service Facility Site Permit and shall be charged on a time and materials basis. Whenever
additional fees are charged, the Director, upon request, shall provide in writing the basis for
the additional fees and an estimate of the additional fees.

(h)te) Depbsit of Fees. All fees paid to the Departmént for Personal Wireless Service
Facility Site Permits shall be deposited in the Public Works Excavation Fund established by
SenFranciseo Administrative Code Section 10.100-230. All other fées shall go directly to the
appropriate City department.

()¢ Reimbursement of City Costs. A City department may determine that it
requires the services ofé—tee/méeal an expert in order to evaluate an Application for a Personal
Wireless Service Facility. In such case, the Department shall not approve the Application
unless the Applicant agrees to reimburse the applicable City department for the reasonable

costs incurred by that department for the services of a technical expert.

SEC. 1529. BASE STATION DETERMINATION.

‘(a) Request for Determination.

(1)  New Facilities. An Applicant for a Personal Wireless Servicé Facility may seek

a determination from the Department that a proposed Personal Wireless Service Facility is a Base

Station.

(2) Permitted Facilities. A Permittee may seek a determination from the

Department that a permitted Personal Wireless Service Facility is a Base Station.

- (b) Single Determination Permitted. Once the Department has determined that an

Applicant’s new Personal Wireless Service Facility or a Permittee’s permitted Personal Wireless
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Service Facz’lz'ly is g Base Station, the Department may apply that determination to the Applicant’s or

Permittee’s other Personal Wireless Service Facilities that use the identical equipment.

(c) Department Qrder. In lieu of a case-by-case determination, the Department may

determine by order or regulation those types of Personal Wireless Facilities that meet the definition of

the term Base Station.

- Section 3. Effective Date. This ordinance shall become effecﬁve 30 days after

-enactment. Enactment occurs when the Méyor signs the ordinance, the Mayor returns the

ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance. .

'Segtion 4. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, phrases, paragréphs, subsections, sections, articles,
numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal
Code that are explicitly shown in this ordinance as additions, deletions, Board amendment
additions, anq Board amendment deletions in accordance with the “Note” that appears under

the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

[e—

WILLIAM K. SANDERS
Deputy City Attorney

By:

n:\legana\as2014\1500383\00977483.doc
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FILE NO. 141297

LEGISLATIVE DIGEST

[Public Works Code - Personal Wireless Service Facility Site.Permits, and Amending
Fees] ' '

Ordinance amending the Public Works Code to modify certain requirements for
Personal Wireless Service Facility Site Permits, amending the fees for obtaining
such permits; and making environmental findings.

Existing Law

Since 2007, the City and County of San Francisco (“City”) has required a permit to
install a personal wireless service facility (“Wireless Facility”) on a utility or street light
pole in the public right-of-way (“Wireless Permit”). These permits are issued by the
Department of Public Works (“Department”). In Ordinance, 214-07, the Board of
Supervisors (“Board”) added the Wireless Permit requirement to Administrative Code §
11.9(b). In Ordinance No. 12-11, the Board of Supervisors repealed § 11.9(b) and
added the Wireless Permit requirement to Article 25 of the Public Works Code.

Article 25 enables the City to regulate the location and design of Wireless Facilities by
requiring the Planning Department and/or the Recreation Park Department to review an
application for a Wireless Permit in specified locations based on aesthetic criteria
contained in Article 25. The Department may not issue a Wireless Permit in those
“locations unless the Planning Department and/or the Recreation and Park Department
recommend approval.

Article 25 also requires the Department to refer an application for a Wireless Permit to
the Department of Public Health to determine whether: (i) any potential human exposure
to radio frequency emissions from a proposed Wireless Facility would comply with the
Federal Communications Commission (“FCC”); and (ii) potential noise from the
proposed Wireless Facility would be not greater than 45 dBA as measured at a distance
three feet from any residential building facade. The Department may not issue a
Wireless Permit without the approval of the Department of Public Health.

Article 25 requires public notice of an application for a Wireless Permit and allows local
residents to protest the Department’s issuance of the proposed Wireless Permit. If a
protest is filed, the Department will conduct a hearing before issuing a Wireless Permit.
The Department will only issue the Wireless Permit if the Director of Public Works
determines after the hearing that the applicant complied with all of the requirements of
Article 25. The Wireless Permit may then be appealed to the Board of Appeals.

Supervisor Avalos .
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Article 25 also contains certain requirements for modifying previously permitted
Wireless Facilities. The modification provisions were intended to allow the Department
to permit those modifications that had limited aesthetic impacts without public scrutiny
or even review by other City departments.

Amendments to Current Law

The proposed Ordinance would retain the basic structure and purpose of Article 25.
Wireless Permits would still be required, as would the requirement that other City
-departments review the application. Local residents would still be allowed to protest the
Department’s issuance of a Wireless Permit, and a hearing would still be held following
the filing of a protest.

The purpose of the Ordinance is to amend Article 25 to simplify the present permitting
scheme that divides Wireless Facilities into three sized-based tiers (“Tier System”). The
Ordinance would also amend Atrticle 25 so that its provisions are consistent with both'a
recent trial court decision and with changes to federal law enacted after the adoption of
Article 25. : ‘

In these regards, the Ordinance would:

e Repeal the Tier System that established more rigorous permitting
requirements as the proposed Wireless Facilities got larger.! Instead of the
Tier System, the Department would use the permitting process that had been
established only for the largest Wireless Facilities (called Tier 1ll) for all
Wireless Facilities, which includes aesthetic review and public notice.
Eliminating the Tier System simplifies the permitting process. It could also
reduce the impacts of a recently enacted federal law limiting local authority to
deny requests to modify permitted Wireless Facilities by increasing the size of
those facilities.?

e Repeal the provisions that allowed the City to deny a Wireless Permit
application or renewal application based on the applicant’s technological need
for the proposed Wireless Facility. As discussed below, a Superior Court
judge found that this requirement was inconsistent with State law.

' The Ordinance would retain a tier structure solely to identify whether the Planning
Department or Recreation and Park Department will determine whether the proposed
Wireless Facility is “compatible” with the proposed location.

2 The Ordinance would require an applicant for a Wireless Permit to disclose whether it had
any intention to modify the Wireless Facility after the Department issued the permit.

~ Supervisor Avalos ,
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o Change the term of a Wireless Permit from two years to ten years. As
discussed below, a Superior Court judge found that the two-year term was
inconsistent with State law.

o Change the modification provisions to be consistent with federal law as
construed by the FCC. As discussed below, a Superior Court judge found
that the modification provisions were inconsistent with a federal law that was
enacted after the City adopted Atticle 25.

o Clarify that Article 25 applies to support poles owned by the Municipal
Transportation Agency (“MTA”). This change is necessary because the MTA
recently entered into agreements with certain wireless carriers allowing them
to install Wireless Facilities on MTA support poles.

Background Information

In May 2011, T-Mobile and two other telecommunications carriers (hereinafter
“Plaintiffs”) sued the City in the Superior Court challenging the permitting requirements
~ contained therein.

In their initial complaint, Plaintiffs alleged that: (i) under California PUb|lC Utl|ltleS Code
§§ 7901° and 7901.1* the City did not have the authority to regulate Plaintiffs’ use of the
. public rights-of-way to install Wireless Facilities for aesthetics; and (ii) under California
Government Code § 65964(b) the City could not limit the term of a Wireless Permit to
fewer than ten years.®

3 Public Utilities Code § 7901 provides in part: “Telegraph or telephone corporations
may construct lines of telegraph or telephone lines along and upon any public road or
highway. . . in such manner and at such points as not to incommode the public use of
the road or highway or interrupt the navigation of the waters.

* Public Utilities Code § 7901.1 provides in part: “(a) It is the intent of the Legislature,
consistent with Section 7901, that municipalities shall have the right to exercise
reasonable control as to the tlme place, and manner in which roads, hlghways and
waterways are accessed. (b) The control, to be reasonable, shall, at a minimum, be
applied to all entities in an equivalent manner.”

® Government Code § 65964(b) provides that a city cannot: “Unreasonably limit the
duration of any permit for a wireless telecommunications facility. Limits of less than 10
years are presumed to be unreasonable absent public safety reasons or substantial
land use reasons.”
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In June 2011, Plaintiffs amended their complaint to allege that Article 25 improperly
allowed the City to review certain of the Plaintiffs’ compliance with the California
Environmental Quality Act (“CEQA”). According to Plaintiffs, the California Public
Utilities Commission had preempted the City’s CEQA authonty when permlttlng
Wireless Facilities.

In March 2012, Plaintiffs amended their complaint for a second time to include a federal
preemption claim based on Section 6409(a) of the Middle Class Tax Relief and Job
Creation Act of 2012 (codified at 47 U.S.C. § 1455(a)) (“§ 6409(a)’).® In § 6409(a),
which was passed on February 22, 2012, Congress limited local authority to deny
applications to modify existing Wireless Facilities. Section 6409(a) requires the City to
grant an application to modify a previously permitted Wireless Facility unless the
proposed modification would “substantially change the physical dimensions” of the
facility. Plaintiffs alleged that § 6409(a) preempted the provns:ons of Article 25 that
concerned the modification of permltted Wireless Facilities.”

Plaintiffs and the City sought summary judgment on all of the claims in the complaint.
The Superior Court ruled for the City on Plaintiffs’ CEQA preemption claim, finding that
the City had the authority to conduct CEQA review of all of the Plaintiffs’ applications for
Wireless Permits. The Superior Court ruled for the Plaintiffs on their Government Code
preemption claim, finding that the City could not limit the term of Plaintiffs’ Wireless
Permits to two years. The Court denied both parties’ motions on Plaintiffs’ Public
Utilities Code §§ 7901 and 7901.1 State law preemptlon clalm and their § 6409(a)
federal law preemptlon claim.

The matter was then sent to trial on the rémaining to claims. After trial, the Court found
for the Clty on Plaintiffs’ claim that Public Utilities Code §§ 7901 and 7901.1 preempted
Article 25.°% The Court ruled that nothing in those provisions limited the City’s- authority

® Section 6409(a) provides in part: “a State or local government may not deny, and
shall approve, any eligible facilities request for a modification of an existing wireless
tower or base station that does not substantially change the physical dimensions of
such tower or base station.” '

” Plaintiffs’ also challenge certain uncodified provisions in Ordinance No. 12-11 related
to obtaining new permits under Article 25 for Wireless Facilities that had been permitted
under Section 11.9(b). While the City lost that aspect of the case, there is nothing in the
proposed Ordinance that addresses this i issue.

® The Court did find that Public Utilities Code §§ 7901 and 7901.1 preempted Article 25

to the extent it allowed the City to deny an application for a Wireless Permit for

economic or technological reasons. The proposed amendments would repeal the
applicable sections.
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to regulate Plaintiffs’ use of the public right-of-way for aesthetics. The Court ruled for
the Plaintiffs on their claim that the newly passed federal law — § 6409(a) — preempted
the modification provisions contained in Article 25. The Court found: (i) the distributed
antenna system (“DAS”) nodes that Plaintiffs had installed on utility poles pursuant to
Wireless Permits are “base stations” as that term is used in § 6409(a); and (i) that the
City’s modification prowsnons did not comply with federal law.

On November 26, 2014, Superior Court lssued a final Judgment incorporating both the
rulings on summary judgment and the rulings following the trial. In the final judgment,
the Court enjoined the City’s enforcement of the modification provisions. The City
intends to appeal the Court’s rulings that went against the City. Plamtlffs WI|| llkely
appeal the Court’s rulings that were in favor of the City.

In addition to the Court’s ruhng, after the trial the FCC issued a decision construing §
6409(a) and adopting implementing regulations.® From the City’s prospective, the most
important aspects of the FCC'’s decision and regulations are the FCC’s construction of
the terms “base station” and “substantially change the physmal dimensions of such
tower or base station” as those terms are used in § 6409(a)."°

The FCC agreed with the Supenor Court that Plaintiffs’ DAS nodes are “base stations”
entitled to the benefits of § 6409(a). Unlike the Court, which did not address the
meaning of the term “substantially change the physical dimensions,” the FCC made
specific findings in this regard. Under the FCC'’s decision and regulations, when applied
to utility poles in the public rights-of-way that term means: (i) increasing the height of a
pole by more than ten percent or more than ten feet, whichever is greater; (ii) adding an
appurtenance to the body of the pole that would protrude from the edge of the pole by
more than six feet; (iii) installing on the pole more than the standard number of new |
equipment cabinets for the technology involved, or more than four cabinets; (iv)
installing equipment cabinets on the ground if there are no existing ground cabinets

® In re: Acceleration of Broadband Deployment by Improving Wireless Facilities Siting
Policies, FCC 14-153, WT Docket No. 13-238, 2014 WL 5374631 (Oct. 21, 2014). The
FCC’s decision will not be effective until 90 days after is published in the Federal
Register. Thereafter, parties to the FCC proceeding may file petitions for rehearing (30
days) and/or appeals to federal circuit courts (60 days).

'° The proposed Ordinance identifies these terms in the Section 1502 (Definitions), but
grants the Department the authority to establish the actual definitions for these and the
other terms used in § 6409(a). Granting this authority to the Department is preferable to
including the definitions in the Ordinance, because the FCC’s decision is not final (see
footnote 9, above). In the event the FCC on rehearing makes any changes to the
definitions, or a court of appeal finds that the FCC’s construction is erroneous, the
Department could amend the definitions by order or regulation.
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associated with the facility; or (v) installing new ground cabinets that are more than ten
percent larger in height or volume than any existing ground cabinets.

While the FCC would view these types of modifications as insubstantial, they certainly
could have a negative impact on the City’s streetscape. Nonetheless, the FCC
determined that the City is powerless to deny a modification request that falls within
these parameters.

The FCC also addressed the appropriate time for a permitting authority to issue a final

determination on a modification application. While the FCC determined that 60 days

. was a sufficient time, the FCC did more than that. The FCC determined that a

modification application would be “deemed granted” if the permitting authority did not
issue a final decision within 60 days."

" The proposed Ordinance would leave it to the Department to establish a permitting
process for modification permits that complies with the FCC's 60-day processmg
requirement.
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City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

December 31, 2014

File No. 141297

Sarah Jones

Environmental Review Officer
Planning Department

1650 Mission Street, 4" Floor
San Francisco, CA 94103

Dear Ms. Jones:

~ On December 16, 2014, Supervisor Avalos introduced the following legislation:

File No. 141207

Ordinance amending the Public Works Codé to modify certain requirements
for Personal Wireless Service Facility Site Permits, amending the fees for

obtaining such permits; and making environmental findings.

This legislation is being transmitted to you for environmental review.

Angela Calvillo, Clerk of the Board

By: Linda Wong, Assistabnt‘Clerk
Budget and Finance Committee

Attachment

c.. Joy Navarrete, Environmental Planning
Jeanie Poling, Environmental Planning

Not defined as a project under CEQA Section's 15378 and 15060{c) (2) because it
does not result in a physical change in the environment.

oot ?ob‘m) zlig

522



City Hall -
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

MEMORANDUM

TO: Mohammed Nuru, Director, Public Works
_Phil Ginsburg, General Manager, Recreation and Parks Department
John Rahaim, Director, Planning Department
Barbara A. Garcia, Director, Department of Public Health

FROM: Linda Wong, Assistant Clerk, Budget and Fmance Committee, Board of
Supervisors
DATE: December 31, 2014

SUBJECT: LEGISLATION INTRODUCED

The Board of Supervisors’ Budget and Finance Committee has received the following proposed
legislation, introduced by Supervisor Avalos on December 16, 2014:

File No. 141297

Ordinance amending the Public Works Code to modify certain requirements for
Personal Wireless Service Facility Site Permits, amending the fees for obtammg
such permlts and making environmental findings.

If you have any additional comments or reports to be included with the file, please forward them
to me at the Board of Supervisors, Clty Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San
Francisco, CA 94102.

c.  Frank Lee, Public Works
Sarah Ballard, Recreation and Parks Depariment
AnMarie Rodgers, Planning Department
Aaron Starr, Planning Department
Greg Wagner, Department of Public Health
Colleen Chawla, Department of Public Health
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" Print Form"-_

Introduction Form

a Member of the Board is0 he Mayor
’ . Time stamp .
I hereby submit the following item for introduction (select only one): or meeting da‘?j s
X 1. For reference to Committee. _
An ordinance, resolution, motion, or charter amendment. ‘
2. Request for next printed agenda without reference to Committee. :
3. Request for hearing on a subject matter at Committee.
4, Request for letter beginning "Supervisor| inquires"

5. City Attorney request.

6. Call File No. from Committee.

7. Budget Analyst request (attach written motion).

8. Substitute Legislation File No.

9. Request for Closed Session (attach written motion).

10. Board to Sit as A Committee of the Whole.

Ooooooo0o0d oOamn

11. Question(s) submitted for Mayoral Appearance before the BOS on

Please check the appropriate bdxes. The proposed legislation should be forwarded to the following:
[ Small Business Commission [Od Youth Commission [] Ethics Commission

[1 Planning Commission ] Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative

Sponsor(s):

Avalos

Subject:

Public Works Code - Personal Wireless Service Facility Site Permits

The text is listed below or attached:

Ordinance amending the Public Works Code to modify certain of the requirements for Personal Wireless Service
|Facility Site Permits, and amend the fees for obtaining such permits; and making environmental findings.

VAN

;
Signature of Sponsoring Supervisor: Q@\‘VD\/&/
i

For Clerk's Use Only: : O
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