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FILE NO. 150212 ' RESOLUTION :NO.

[Lease Agreement Termination - Buth-na-Bodhaige, Inc., dba The Body Shop]

Resolution approving the termination of Lease Agreement between Buth-na-
Bodhaige, Inc., dba The Body Shop and the City and County of San Francisco, for
the Boarding Area “F” Pharmacy, Health, and Beauty Store Lease No. 08-01 33, acting

by and through its Airport Commission, to occur following Board approval.

WHEREAS, On July 1, 2008, by Resolution No. 08-01 88, the Airport Commission
(“Commission”) awarded the Boarding Area “F” Pharmacy, Health, and Beauty Store Lease
No. 08-0133 (“Lease”) to Harmony Pharmacy and Health Center, Inc., (“Harmony”) for one
specialty retail store located in Terminal 3 of the San Francisco International Airport (the
“Airport”); and.

" WHEREAS, On May 21, 2013, by Resolution No. 13-0126, the Commission con‘sented
to the assignment of the Lease from Harmony to'.B'uth-na-Bodhvaige, Inc., dba The Body Shop
(“The Body Shop”) and the Commission exercised its option to extend the term of the Lease
through April 7, 2016; and |

WHEREAS, The Body Shop expressed a desire for an early termination of the Lease,
to occur on March 31, 2015, and the Airport was agreeable to such early terminatioyn provided
that The Body Shop 'pa'y an early termination fee in the amount of $198,166.23 and comply
with such other terms and conditions as set forth in the termination of Lease Agreement; and

WHEREAS, On January 20, 2015, by Resolution No. 15-0017, the Commissieh
approved the termination of Lease Agreement for the Lease; now, therefore, be it

RESOLVED, That this Board of Supervisors approves the termination of Lease
Agreement for the Boarding Area “F” Pharmacy, Health, and Beauty Store Lease No. 08-0133
with Bu;ch-na-Bodhaige, Inc., dba The Body Shop; and be it

Aifrport Commission :
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FURTHER RESOLVED, That the Lease, lease amendments and the termination of
Lease Agreement are on file with the Clerk of the Board of Supervisors in File Number |5 (}Q}Q

which is hereby declared to be part of thls resolution as if set forth fully herein.

Airport Commission
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BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 6, 2015

ltem 2 Department:
File 15-0212 San Francisco International Airport (Airport)
(Continued from April 29, 2015)

Legislative Objectives

e The proposed resolution would approve an early lease termination retroactively as of
March 31, 2015 for The Body Shop, which currently occupies 2,500 square feet of
Pharmacy, Health, and Beauty Store retail space in Terminal 3 Boarding Area F of the San
Francisco International Airport.

Key Points

¢ On November 21, 2014, the Body Shop notified the Airport of its desire to terminate their
lease agreement on March 31, 2015, more than one year prior to the April 7, 2016 lease
expiration date due to the low volume of business in Boarding Area F. United Airlines,
which is the only airline operating in Boarding Area F, shifted many of their flights from
Boarding Area F to Boarding Area E in Terminal 3 after the completion of construction and
the reopening of Boarding Area E in January 2014, resulting in a 23.8 percent decrease in
passengers in Boarding Area F from 2013 to 2014.

e On January 20, 2015, the Airport Commission approved The Body Shop’s request for an

- early lease termination date of March 31, 2015, provided that The Body Shop pay the

Airport an early termination fee of $198,166, which is the equivalent of nine months of
the MAG rent through December 31, 2015, prorated on a monthly basis. '

e The Airport has identified the Hudson Group as a replacement tenant in Terminal 3
Boarding Area F. The Hudson Group’s Fickle Bag product line, which specializes in
handbags and accessories, is being displaced by the Airport due to construction at its
current location in Terminal 3.

Fiscal Impact

o The loss in revenues to the Airport for the early termination of the lease with The Body
Shop is $71,193, which is the difference between the MAG rent-of $269,359 that The Body
Shop would have paid from April 1, 2015 through April 7, 2016 less the early termination
fee of $198,166. The Airport does not anticipate an overall loss in revenues since the
estimated MAG paid by Hudson combined with rental of the storage areas will exceed the

" lost rent from The Body Shop.

e Under the Airport’s residual rate-setting methodology (break-even policy), any reductions
in non-airline revenues are automatically offset by increasing the total rent payable by the
airlines operating at the Airport in accordance with the respective leases between the
Airport and the airlines. The Airport’s break-even policy requires that the total revenues
paid to the Airport by all airfines in the fiscal year are sufficient to balance the Airport’s
budget.

Recommendation

Approve the proposed resolution.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE SUB-COMMITTEE MEETING . - MAY6,2015

MANDATE STATEMENT

Mandate Statement

City Charter section 9.118(c) requires approval by the Board of Supervisors for the modification,
amendment or termination of any lease that was entered into for a period of ten or more years,
including options to renew, or had anticipated revenue to the City and County of one million
dollars or more. '

BACKGROUND

On October 2, 2008, the Board of Supervisors approved a lease agreement between Harmony
Pharmacy and Health Center, Inc. (Harmony) and the Airport for the Boarding Area “F”
Pharmacy, Health, and Beauty Store retail space in Terminal 3 of the San Francisco International
Airport (File 08-1075). The lease agreement was for 2,500 square feet of retail space and an
initial lease term of five years to November 2013, with one two-year option to extend through
November 2015.

Under this lease, the annual rent payable by Harmony to the Airport was the greater of (a) the
Minimum Annual Guarantee (MAG) or (b) percentage rent. Each year, Harmony paid the
Airport MAG rent because their percentage rent based on gross revenues did not exceed the
MAG. The MAG was adjusted annually to account for consumer price index (CPI) increases and
adjustments to enplanements, representing the total number of passengers boarding the
airline carrier.

In 2013, Harmony requested a transfer of their lease to another company because they were
experiencing financial difficulties. On May 21, 2013, the Airport agreed to transfer the lease
from Harmony to Butha-na-Bodhaige, Inc. (dba The Body Shop), and extend the lease term
through April 7, 2016. While The Body Shop only used approximately 716 square feet of the
total 2,500 square feet of available retail space, The Body Shop paid the required MAG rent
based on the total 2,500 square feet of retail space. ‘

DETAILS OF PROPOSED LEGISLATION

The proposed resolution would approve an early lease termination retroactively as of March
31, 2015 for The Body Shop, which currently leases 2,500 square feet of the Pharmacy, Health,
and Beauty Store retail space in Terminal 3 Boarding Area F of the San Francisco International
Airport.

On November 21, 2014, the Body Shop notified the Airport of its desire to terminate their lease
agreement on March 31, 2015, more than one year prior to the April 7, 2016 lease expiration
date, due to the low volume of business in Boarding Area F. According to Mr. Trevor Brumm,
Airport Property Manager, United Airlines shifted many of their flights from Boarding Area F to
Boarding Area E in Terminal 3 after the completion of construction and the reopening of
Boarding Area E in January 2014, This caused a significant decline in enplanements in Boarding
Area F. While United Airlines, the only airline operating in Boarding Area F since 2011, has since

* SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LLEGISLATIVE ANALYST

758




BUDGET AND FINANCE SUB-COMMITTEE MEETING ] MAY 6, 2015

reinstated their Express flights in Boarding Area F, annual ‘enplanements declined by 23.8
percent from 2013 to 2014 in Boarding Area F.

Mr. Brumm advised that Airport approval of early lease terminations is rare for concession
operators at the Airport, unless the Tenant can obtain another concession operator for the
assighment of the lease to such other concession operator. However, with the lease
termination date set at April 7, 2016, it was difficult for The Body Shop to find an alternate
tenant to take over the lease for such a short period of time.

Based on negotiations with The Body Shop, on January 20, 2015, the Alrport Commlssmn
approved The Body Shop’s request for an early lease termination, provided that The Body Shop
pay the Airport an early termination fee of $198,166, which is the equivalent of nine months at
$22,018 per month of the MAG rent through December 31, 2015, prorated on a monthly basis.

New Tenant Already Identified to Lease Space

The Airport has identified the Boardmg Area “F” Pharmacy, Health, and Beauty Store retail
space as replacement space for the Hudson Group, whose Fickle Bag product line, which
specializes in handbags and accessories, is being displaced by the Airport due to construction at
its current location in Terminal 3. Under the lease amendment between the Airport and the
Hudson Group for Fickle Bag, the Hudson Group is required to pay the Airport an estimated
MAG rent of approximately $215.59 per square foot. The new Hudson store will occupy the 716
square feet of space vacated by The Body Shop, resulting in a first year MAG rent to the Airport
of $154,362. The new lease with Fickle Bag will be subject to future approval of the Board of
Supervisors.

The Airport will rent the remaining 1,784 square feet of space to other concession operators in
the Airport for use as storage units on a month-to-month basis. :

FISCAL IMPACT

The loss in revenues to-the Airport for the early termination of the lease with The Body Shop is
$71,193, which is the difference between the MAG rent of $269,359 that The Body Shop would
have paid from April 1, 2015 through April 7, 2016 less the early termination fee of $198,166.
According to Mr. Brumm, the Airport does not anticipate an overall loss in revenues since the
estimated MAG paid by Hudson combined with rental of the storage areas will exceed the lost
rent from The Body Shop. ‘

Under the Airport’s residual rate-setting methodology (break-even policy), any reductions in
non-airline revenues are automatically offset by increasing the total rent payable by the airlines
operating at the Airport in accordance with the respective leases between the Airport and the
airlines. The Airport’s break-even policy requires that the total revenues paid to the Airport by
all airlines in the fiscal year are sufficient to balance the Airport’s budget.

RECOMMENDATION

Approve the proposed resolution.

S AN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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San Francisco International Airport

February 24, 2015

Ms. Angela Calvillo

Clerk of the Board

Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102-4689

Subject:  Approval of the Termination of Lease Agreement for the Boarding Area
“F” Pharmacy, Health, and Beauty Store Lease No. 08-0133 between
Buth-na-Bodhaige, Inc. dba The Body Shop and the City and County of
San Francisco, acting by and through its Airport Commission

Dear Ms. Calvillo:

Pursuant to Section 9.118 of the City Charter, | am forwarding for the Board of Supervisors’
approval the Termination of Lease Agreement for the Boarding Area “F” Pharmacy, Health,
and Beauty Store Lease No. 08-0133, between Buth-na-Bodhaige, Inc. dba The Body Shop
and the City and County of San Francisco, acting by and through its Airport Commission.
The Airport Commission has approved the terms of this Termination of Lease Agreement by
adopting Resolution No. 15-0017 on January 20, 2015.

Original and two copy sets of the following documents are enclosed for review:

Board of Supervisors Resolution;

Approved Airport Commission Resolution No. 15-0017; .

Ethics Forms SFEC-126 for the Board of Supervisors;

Ethics Forms SFEC-126 for the Mayor’s Office;

Copy of Termination of Lease Agreement

Copy of Assignment of Lease; '

Copy of Amendment No. 1 to the subject lease; and v

Copy of the Boarding Area “F" Pharmacy, Health, and Beauty Store Lease No. 08-0133.

Please contact Cheryl Nashir of Airport Revenue Development and Management at
650.821.4500 if you have questions or concerns regarding this matter.

Very truly yours,

mmission Secretary
Enclosures

cc: Cheryl Nashir | S0\

AIRPORT COMMISSION CITY AND COUNTY OF SAN FRANCISCO

EDWIN M. LEE LARRY MAZZOLA LINDA S. CRAYTON ELEANOR JOHNS RICHARD J. GUGGENHIME PETER A. STERN JOHN L. MARTIN
MAYOR PRESIDENT VICE PRESIDENT AIRPORT DIRECTOR

e 4

Post Office Box 8097 San Francisco, California 94128 Tel 650.821 ‘SOC{OD ;-lax 650.821.5005 www.flysfo.com



AIRPORT COMMISSION

CITY AND COUNTY OF SAN FRANCISCO
r I P rt
RESOLUTION NO. 10-—301 {

APPROVAL OF THE TERMINATION OF LEASE AGREEMENT FOR THE BOARDING AREA
“F” PHARMACY, HEALTH, AND BEAUTY STORE LEASE NO. 08-0133 WITH BUTH-NA-

BODHAIGE, INC. DBA THE BODY SHOP (“TERMINATION OF LEASE AGREEMENT"). -

WHEREAS, pﬁrsuant to Resolution No. 08-0188, adopted July 1, 2008, the Airport Commission
(“Commission”) awarded the Boarding Area “F” Pharmacy, Health, and Beauty Store .
Lease (“Lease”) to Harmony Pharmacy and Health Center, Inc. (“Harmony™); and

WHEREAS, pursuant to Resolution No. 13-0126, adopted May 21, 2013, the Commission
consented to the assignment of the Lease from Haimony to Buth-na-Bodhaige, Inc.
dba The Body Shop (“The Body Shop™) and the Commission exercised its option to
extend the term of the Lease through April 7, 2016; and

WHEREAS, The Body Shop has expressed a desire to terminate the Lease prior to April 7, 2016
and the Airport is agreeable to such early termination provided that The Body Shop
pay an early termination fee in the amount of $198,166.23 and comply with such
other terms and conditions as set forth in the Termination of Lease Agreement; now,
therefore, be it

RESOLVED, that this Commission hereby approves the Termination of Lease Agreement for the
Boarding Area “F” Pharmacy, Health, and Beauty Store Lease No. 08-0133 with
Buth-na-Bodhaige, Inc. dba The Body Shop; and, further be it '

RESOLVED, that this Commission hereby directs the Commission Secretary to forward the

Termination of Lease Agreement to the Board of Supervisors for approval pursuant to
Section 9.118 of the Charter of the City and County of San Francisco.

1 bereby certify tbét the foregoing resolution was adopted by the A irport Commission

at ifs meeting of- ' : . JAN 20 2015 TN, ~




TERMINATION OF LEASE AGREEMENT

This Termination of Lease Agreement (this “Termination™) dated as of
, 2015 (the “Effective Date”) is entered into by and between Buth-
Na-Bodhaige, Inc. dba The Body Shop, a Delaware corporation (“Tenant™), and the City and

County of San Francisco, a municipal cdrpora’;ion (“City”), acting by and through its Airport

Commission (the “Commission”), with reference to the following facts:

A. City and Tenant’s predecessor-in-interest, Harmony Health and Beauty, Inc., are
parties to that certain Boarding Area “F” Pharmacy, Health, and Beauty Store Lease No. 08-
0133, effective November 17, 2008, as amended by that certain Aniendmeﬁt No. 110 Lease‘,.
effecﬁve January 18, 2011 (collectively, the “Lease™) for Space No. F.2.012 at San Francisco
International Airport.

B. Harmony Health and Beauty, Inc. assigned its interest in the Lease to Tenant and
Tenant assumed the obligations of Harmony Health and Beauty, Inc. under the Lease pursuant to
that certain Assignment of Lease, which Assignment was consented to by City pursuant to
Airport Commission Resclution No. 13-0126.

C. The Commission exercised its option to extend the term of the Lease pursuant to
Airport Commission Resolution No. 13-0126, which made April 7, 2016 the expiration date of

the Lease.
D. Tenant has expressed a desire to terminate the Lease prior to April 7, 2016 and City is
agreeable to such early termination provided that Tenant pay an early termination fee and

comply with such other terms and conditions as set forth in this Termination.

E. Capitalized words and phrases used herein shall have the meaning ascribed to such

terms in the Lease, except as otherwise provided.
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NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for
other good and valuable consideration, the recéipt and sufficiency of which is hereby

acknowledged, the parties hereto agree as follows:

L Lease Termination. The L‘ease; shall terminate as of March 31, 2015 (the “Termination

Date”) with the same force and effect as if the term of the Lease was originally set to expire on
the Termination Date. As of the Termination Date, Tenant shall quit the Premises and shall
surrender and return the Premises to City in the condition required under the Lease, including but
not limited to Section 16 [Surreﬁder]. Tenant acknowledges that from and after the Termination
Date, Tenant has no rights of possession to the Premises and no rights of any kind with respect to
the Premises, whether under the Lease or otherwise; provided, howe\‘fer‘, Tenant’s
indemnification obligations, and other provisions of the Lease which expressly survive

expiration or early termination, shall.continue in full force and effect.

2. Early Termination Fee. Tenant shall pay to City One Hundred Ninety-Eight Thousand
One Hundred Sixty-Six and 23/ 100 Dollars ($198.166.23) as an early termination fee within ten

(10) business days after execution of this Termination by City (the “Early Termination Fee”).

Tenant’s payment of the Early Termination Fee shall not relieve Tenant of its payment

obligations under the Lease, including payment of rent, accruing prior to the Termination Date.

3. Entire Agreement. This Termination contains the entiré agreement and understanding

between the parties concerning this Termination and supersedes all prior agreements, terms,
understandings, conditions, representations and warranties, whether written or oral, concerning

the matters that are the subject of this Termination.

4, Lease in Full Force and Effect. This Termination shall not modify the obligations of

the parties under the Lease accruing prior to the Termination Date.

[remainder of page intentionally blank — signature page follows]
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IN WITNESS WHEREQOF, the parties hereto have executed this Termination as of the

Effective Date.

TENANT:

CITY:

AUTHORIZED BY
ATRPORT COMMISSION

Resolution No.: __ -

Adopted:

Attest;

Secretary
Airport Commission

- APPROVED AS TO FORM:
DENNIS J. HERRERA,

Cﬁy%(%%-

Deputy City Aformey—

BUTH-NA-BODHAIGE, INC.

' aDehﬁo:f‘on ’
By: ()“'

e SO obrT - S L.:l{\

€ OF nnt

Title: - l‘ NS g

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission

John L. Martin )
Airport Director
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ASSIGNMENT OF LEASE

The LESSEE, HARMONY HEALTH AND BEAUTY, a Delaware corporation of 287
Bowman Avenue, Purchase NY 10577, presently holds LEASE NUMBER 08-0133 effective
November 17, 2008, with the LESSOR, THE CITY AND COUNTY OF SAN FRANCISCO,
acting by and through its AIRPORT COMMISSION. The notice address of the City and County
of San Franciscb, a municipal corporatiori, acting by and through its Airport Commission shall
be San Francisco International Airport, International Terminal, North Shoulder Building, 5t
Floor, P. O. Box 8097, San Francisco, CA 94128, Attention: Airport Director. |

HARMONY HEALTH AND BEAUTY, the present LESSEE of the premises, known as
LEASE NUMBER 08-0133, at the San Francisco International Airport; hereby transfers, assigns
and sets over unto BUTH-NA-BODHAIGE, dba “THE BODY SHOP”, a Delaware corporation,
all of the rights and privileges thereunder for the purpose of a specialty retail location selling

cosmetics and toiletries.

It being specifically understood and agreed that said assignment shall not change, alter, |
modify or affect nor be construed as changing altering, fnodifying or affecting any of the terms,
covenants, provisions and conditions thereof. Any interest the LESSEE may have in the deposit
or any other advance payments, if any, required of the LESSEE in the said LEASE shall be '
.hereby transferred to BUTH-NA-BODHAIGE, dba “THE BODY SHOP”.

The notice address of BUTH-NA-BODHAIGE, dba “THE BODY SHOP” shall be 5036
One World Way, Wake Forest, N.C.

Dated ﬂﬁslﬁhgay of q tg )ﬁ\ ) ZO_L?) By:
I : M

rate Operations
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BUTH-NA-BODHAIGE, dba “THE BODY SHOP”, a Delaware Corporation, hereby
accepts the above ASSIGNMENT OF LEASE NUMBER 08-0133 from Harmony Health &
Beauty, and hereby agrees to pay all the rent and taxes reserved under said lease, and to perform
all of the terms, covenants, provisions and conditions thereof at the time and in the manner that
the said lease provided. It being understood that the demised premises shall be used for a
specialty retail location selling cosmetics and toiletries. It being further specifically understood
and agreed that said assignment shall be limited to the undersigned alone, and nothing herein -
shall be understood as giving to the undersigned any right to assign or transfer said lease to any
person or persons, entity or entities or to rent, let or sublet said premises, or any part thereof,

without the previous written consent of the LESSOR.

Dated this /7 dayof /774y 2013 %@ %74,

Tod/ d Meyer, General Counsel

The undersigned, the LESSOR, hereby consents to the above Assignment of Lease.
Lessor hereby releases Lessee under the terms of the Lease from and after the date of the
Assignment.” It shall be understood that there shall be no change, alteration, modification or
affect to the lease due to this Assignment of this said Lease.

Dated this t=x_ day of .l v L\ 1 5 201 3 ‘_—:\_—m T Can
Authori\;éd City Representative \

u
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AMENDMENT NO. 1 TO
BOARDING AREA “F” PHARMACY, HEALTH AND BEAUTY STORE LEASE
NO. 08-0133
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS AMENDMENT NO. 1 TO BOARDING AREA “F” PHARMACY, HEALTH AND

" BEAUTY STORE LEASE AT THE SAN FRANCISCO AIRPORT LEASE NO. 08-0133

(“Amendment No. 1), dated as of July 1, 2008 for reference purposes only, is entered by and
between the between the CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation
(the “City™), acting by and through the SAN FRANCISCO AIRPORT COMMISSION (the
“Airport”), as landlord, and Harmony Health and Beauty, as tenant (the “Tenant”).

RECITALS

A. The Airport and Tenant entered into Lease No. 08-0133 dated as of July 1, 2008
(the “Lease™) for that certain retail space located at the Airport in Terminal 3, Boarding Area “F”
(the “Original Premises™). The Lease was previously approved by the Airport Commission
pursuant to Resolution Number 08-0133.

B. All capitalized térms not otherwise defined herein shall have the same meaning
given to them in the Lease.

NOW, THEREFORE, in consideration of the foregoing aﬁd for valuable consideration the
sufficiency of which is hereby acknowledged, City and Tenant hereby agree to amend the Lease

as follows:

' AGREEMENT
1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this

reference as if fully set forth herein.

2. Effective Date. The effective date of the modifications to the Lease contained in shall be
January 18, 2011.

3. Use and Operational Requirements. Exhibit B.2 of the Lease referencing
Required/Optional Merchandise is hereby amended to reflect the tenant’s intention to no longer
operate the pharmacy portion of the lease. Exhibit B.2 to state the followmg

“Required/Optional Merchandlse: In the event Director permits any product to be sold or
offered that is not listed below, or otherwise permits any other change in the Permitted Use, this
Exhibit shall be deemed amended without need for a formal amendment of this Lease, Tenant’s
proposal dated June 5, 2008, including all representations, warranties and covenants, set forth
therein is hereby incorporated herein by reference. If there is any conflict or inconsistency
between the terms of this Lease and such proposal, the term of this Lease shall prevail.

-1-

Boarding Area “F’ Pharmacy, Health, and Beauty Store Lease
Lease No. 08-0133
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" Tenant is required to sell health and beauty related merchandise:

o Skin care products e Hair care

e Vitamins e Travel needs

¢ Cosmetics ¢ Personal care

e Holistic products s Hosiery

o Candles e Infant and baby care
e Diffusers »  Gifts”

4. Entire Agreement. This Amendment No. 1 contains all of the representations and the
entire agreement between the parties with respect to the subject matter of this agreement. Any
prior correspondence, memoranda, agreements, warranties, or written or oral representations
relating to the subject matter of the Amendment No. 1 are superseded in their entirety by this
Amendment No. 1. No prior drafts of this Amendment No. 1 or changes between those drafts
and the executed version of this Amendment No. 1 shall be introduced as evidence in any
litigation or other dispute resolution proceeding by any party or other person, and no court or
other body should consider such drafts in interpreting this Amendment No. 1.

3. Miscellaneous. This Amendment No. 1 shall bind, and shall inure to the benefit of, the
successers and assigns of the parties hereto. This Amendment No. 1 is made for the purpose of
setting forth certain rights and obligations of Tenant and the Airport, and no other person shall
have any rights hereunder or by reason hereof as a third party beneficiary of otherwise.

Each party hereto shall execute, acknowledge and deliver to each other party all
documents, and shall take all actions, reasonably requested by such other party from time to time
to confirm or effect the matters set forth herein, or otherwise to carry out the purposes of this
Amendment No. 1. This Amendment No. 1 may be executed in counterparts with the same force
and effect as if the parties had executed one instrument, and each such counterpart shall
* constitute an original hereof. No provision of this Amendment No. 1 that is held to be
inoperative, inenforceable or invalid shall affect the remaining provisions, and to this end all
provisions hereof are hereby declared to be severable. Time is of the essence of this Amendment
No. 1. This Amendment No. 1 shall be governed by the laws of the State of California. Neither
this Amendment No. 1 nor any of the terms hereof may be amended or modlﬁed except by a
written instrument signed by all the parties hereto.

6. Full Force and Effect. Except as specifically amended herein, the terms and conditions of
the Lease shall remain in full force and effect.

I
M

-2

Boarding Area “F’ Pharmacy, Health, and Beauty Store Lease
Lease No. 08-0133
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IN WITNESS WHEREOF, the Airport and the Tenant execute this Amendment No. 1
.to the Lease as of the last date set forth below.

CITY: CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission
Mﬂ/ﬁ
U John L. Martin ﬁ &L‘“
‘ Airport Director
TENANT: Harmony Health and Beauty, Inc.,
a Delav:/ﬁe corporation
By: ~ ¥ |
Name: ’(S ETER G Cos
(type or print)
Title:_CEO
AUTHORIZED BY AIRPORT
COMMISSION
Resolution No. 11-0018
Adom 12011 :
Attest: 6 e
‘ Secretary
{ / Airport Commission
APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney
By: D@W
Deputy City Attorney
-3-

Boarding Area “F’ Pharmacy, Health, and Beauty Store Lease

Lease No. 08-0133
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LEASE AGREEMENT
‘ FOR
BOARDING AREA “F” PHARMACY, HEALTH, AND BEAUTY STORE
LEASE
IN THE TERMINAL 3 BUILDING

AT SAN FRANCISCO INTERNATIONAL AIRPORT

by and between -

HARMONY PHARMACY & HEALTH CENTER, INC,
as tenant

and

CITY AND COUNTY OF SAN FRANCISCO
ACTING BY AND THROUGH ITS AIRPORT COMMISSION,
as landlord

Gavin Newsom, Mayor

AIRPORT COMMISSION
Hon. Larry Mazzola, President
Hon. Linda S. Crayton, Vice President
Hon. Caryl lto
Hon. Eleanor Johns
Hon. Richard J. Guggenhime

John L. Martin .
Airport Director

July, 2008

Lease No, 08-0133
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LEASE AGREEMENT FOR

BOARDING AREA “F” PHARMACY, HEALTH AND BEAUTY STORE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

MAJOR LEASE TERM SUMMARY

For the convenience of Tenant and City (as such terms are defined below), this
Major Lease Term Summary (this “Summary”) summarizes certain terms of this Lease
(as defined below). This Summary is not intended to be a detailed or complete '
description of this Lease, and reference must be made to the other Sections below for
the particulars of this Lease. In the event of any inconsistency between the terms of
this Summary and any other provision of this Lease, such other provision shall prevail.
Capitalized terms used elsewhere in this Lease and not defined elsewhere shall have
the meanings glven them in this Summary.

Effectlve Date.
Tenant:

Tenant's Notice
Address:

City:

City’'s Notice
Address:

City’s Rent
Payment Address:

City's Insurance/
Deposit Notice
Address:

Premises:

(G

NOYV 17 2008
, 200__

Harmony Pharmacy and Health Center, Inc.

287 Bowman Avenue, 2™ Floor
Purchase, NY 10577

Attn: Kenneth M. Corroon

Fax No. 917-701-0305

Tel. No. 917-574-5335

The City and County of San Francisco, a municipal corporation,
acting by and through its Airport Commission.

San Francisco International Airport

International Terminal, North Shoulder Bldg., 5th Floor
Attn:  Airport Director

P. O. Box 8097

San Francisco, CA 94128

Fax No. (650) 821-5005

Tel. No. (650) 821-5000

San Francisco International Airport
Attn: Accountlng

- Terminal 2, 4™ Floor

P. 0. Box 7743
San Francisco, CA 94120

San Francisco International Airport

Attn: Revenue Development and Management
Terminal 2,4" Floor

P. O. Box 8097

San Francisco, CA 94128

Fax No. (650) 821-4519

Tel. No. (650) 8214500

Approximately 2,500 square feet in Boarding Area “F”, in Terminal 3 (the
“Terminal”) at the San Francisco International Airport, as shown on the
attached Exhibit A.
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Relevant Boarding
Area:
(§4.12)

Term:

§2

Commencement
Date:
(§2.1)

Rent During
Construction
Period:

(§7.7)

Rent
Commencement
Date:

(§4.3)

Expiration Date:

(§2)

Reference 'Year:
(§ 4.12)

Permitted Use:;

(§3)

Base Rent:

(§4)

an

Approximately five (5) years, commencing on the Rent Commencement Dats,
plus up to ninety (90) days construction period. The Airport Commission will
have one option to extend the term by two years, exercisable by the Airport
Commission in its sole and absolute discretion.

The date on which the Airport Director gives notice to Tenant that the
Premises are ready for Tenant {o take possession.

November 18, 2008
(actual date to be inserted upon determination)

Twenty Percent (20%) of gross revenues until Rent Qbmmencement Date. .

The earlier of. (a) the date on which the Initial Improvements (as defined
below) are substantially complete and Tenant opens for business therein, and
(b) the date that is ninety (80) days after the Commencement Date. :

April 8, 2009
{actual date to be inserted upon determination)

11:59pm on the day before the fifth (5th) anniversary of the Rent
Commencement Date.

April 7, 2014
(actual date fo be inserted upon determination)

The calendar year immediately prnor to the year in which this Lease is

" awarded: 2007.

The display and retail sale, on a non-exclusive basis, reflective of a pharmacy,
health and beauty store concept, of product offerings described on the
attached Exhibit B.

Per Lease Year (as defined below), the greater of the Minimum Annual
Guarantee (as defined below) or the following sum (such sum being referred
to herein as the “Percentage Rent”):

s 8% of Gross Revenues (as defined below) achieved from
prescription sales pius;

» 12% of Gross Revenues from all other product offerings, excluding
prescription sales, achieved up to $1,500,000, plus;

¢ 14% of Gross Revenues from all product offerings excluding -~
prescription sales, achieved between $1,500,000.01 and
$2,000,000.

» 16% of Gross Revenues from all product offerings excluding
prescription sales achieved over $2,000,000.

{The Gross Revenues from all facilities comprising the Premises will be
aggregated.)
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Lease Year:

§4

Minimum Annual
Guarantee:

§4)

MAG Adjustment
Date:
§4

Rent:
(§4)

Deposit Amount:
(§13)

Minimum
Investment
Amount:

§7.1)

Initial Promotional
Charge

(§11)

Resolution:

Initial Tenant
Representative:

(§3.9)

Other Agreements:
(§ 14.1)

Exhibits:

Initial of Authorized Representative of City

The period commencing on the Rent Commencement Date and terminating on
the day before the first MAG Adjustment Date (as defined below), and each
subsequent 12-month period, commencing on each MAG Adjustment Date
and expiring on the day before the subsequent MAG Adjustment Date, or
expiring on the Expiration Date, as the case may be.

Dollars ($240,000.00) (the “Initial MAG"), per annum; (Two Hundred and Forty
Thousand Dollars ($20,000.00) per month), subject to (a) adjustments upward
as described below and (b) suspension and reinstatement under certain
clrcumstances as described herein.

The first anniversary of the Rent Commencement Date or the first day of the
first calendar month following such anniversary if the Rent Commencement
Date does not fali on the first day of a calendar month and each anniversary
of such adjustment date thereafter.

May 1st
(actual date to be inserted upon determination)

Base Rent, together with all other amounts owing by Tenant to City hereunder.
Equal to one-half (1/2) of the then current MAG (subject to adjustment).

Two Hundred Fifty Dollars ($250) per square foot of the Premises, which
equals Six Hundred Twenty-Five Thousand Dollars ($625,000).

One Doltar ($1.00) per sqﬁare foot of the Premises which equals Twenty-Five
Hundred Dollars ($2,500.00) (subject to adjustment).

Number 08-0133, adopted by the Airport Commission on July 1, 2008
Kenneth M. Corroon
Tel. No. 917-574-5335

None.

A— Premises

B - Use and Operational Requirements

C-1 — Form of Performance Bond

C-2 — Form of Letter of Credit

All such exhibits are incorporated into this Lease and made a part hereof.

ot

b

initial of Authorized Representative of Tenant \\—a k’
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LEASE AGREEMENT FOR
BOARDING AREA “F” PHARMACY, HEALTH AND BEAUTY STORE LEASE
IN TERMINAL 3 BUILDING
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS LEASE AGREEMENT (this “Lease”), dated as of the Effective Date, is entered into by and
between Tenant, and the City and County of San Francisco, a municipal corporation (“City”), acting by

and through its Alrport Commission (“Commission”). This Lease is made with reference to the following
facts:

A. City owns the San Francisco International Airport (the “Airport”) located in the County of San
Mateo, State of California, which Airport is operated by and through the Airport Commission (the
“Commission™), the chief exscutive officer of which is the Airport Director (“Director”). The Airport’s
“Terminal Building Complex” is currently comprised of Terminal 1, Terminal 2, Terminal 3, and an
International Terminal, together with connecting concourses, piers, boarding areas and extensions
thereof, and satellite buildings now or hereafter constructed. Terminal 2 is currently closed to aircraft
operations. Ténant acknowledges that, from time to time, the Airport undergoes certain construction and
renovation projects. Unless otherwise specified, the term “Airport” or “Terminal Building Complex” as
used herein shall mean the Airport or the Terminal Building Complex, respectively, as the same may be
expanded, contracted, improved, modified, renovated, or changed in any way. Unless otherwise
specified below, references to the “City” shall mean the City, acting by and through its Airport
Commission.

B. Tenant desires to provide and operate the service described in the Permitted Use at the
Airport, and City has determined that such service would be an accommodation and convenience for
airline passengers and the public using the Terminal Building Complex or the Airport.

C. Fotl.owing a competitive process, pursuant to Section 2A.173 of the San Francisco
Administrative Code, the Commission has determined that Tenant is the highest or best responsible
bidder or proposer. Pursuant to the Resolution, Commission has awarded this Lease to Tenant.

Accordingly, Tenant and City agree as follows:

1.  PREMISES

1.1 Extent of Leasehold. On the terms, conditions, and covenants in this Lease, City hereby
leases to Tenant and Tenant hereby leases from City, the Premises. In addition, Tenant shali possess
the non-exclusive right of ingress and egress to and from the Premises as may be necessary on areas
designated by Director, subject to Airport Rules and Regulations, as amended from time to time (as
amended, the “Airport Rules”), provided that Tenant's exercise of such right shall not impede or interfere
unduly with itie operation of the Airport by City, its tehants, customers, and other authorized occupants.
Tenant shall not place or install any racks, stands or other display of merchandise or trade fixtures in any
Airport property outside the Premises, without the express prior consent of Director. In no event will
Tenant engage in any activity on the Airport outside the Premises for the recruitment or solicitation of
business. For purposes of this Lease relating to Tenant’s responsibilities, the “Premises” shall mean the
area(s) shown on Exhibit A, where (a).the exact boundaries are deemed to be three (3) inches inside
each wall separating the Premises from the adjacent premises or the external Terminal wall, and (b) with
respect to the facade and/or wall on the front of the Premises, separating the Premises from the Terminal
common areas, the exact boundary is deemed to be the external face of the facade and/or wall.
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1.2 Relocation, Expansion, Contiraction.

(a) Atany time during the Term, City may require that (i) Tenant relacate and surrender
all or part of the Premises (such change to the Premises referred to as a “Required Relocation”), and/or
(ii) the Premises be contracted or expanded (such change to the Premises referred to as a “Premises
Change”) on the terms set forth in this Section 1.2. City shall give notice (the “Change Notice”) setting
forth a description of the Required Relocation or the Premises Change, as applicable, the approximate
effective date thereof (the “Target Effective Date”), and with respect to a Required Relocation, the
location of comparable on-Airport replacement premises. The Change Notice shall be given no less than
six (6) months prior to the Target Effective Date.

{b) (i) With respect fo a Required Relocation, Iif the replacement premises are deemed

~ unsatisfactory to Tenant, then Tenant may terminate this Lease by giving notice thereof to City within
thirty (30) days after the Change Notice is given. In the event Tenant gives such notice of termination,
then this Lease shall terminate on the Target Effective Date, and on such date, Tenant shall surrender the
Premises in the condition required by this Lease. (ii) Provided Tenant does not terminate this Lease
pursuant to the foregoing, Tenant shall surrender the Premises and relocate to the replacement premises
on a date (the “Surrender Date") determined by City (which shall be no earlier than the Target Effective
Date). On the Surrender Date, Tenant shall surrender the Premises in the condition required below. In
the event of a relocation pursuant to this Section 1.2(b), Tenant shall refurbish, redecorate, and
modernize the interiors and exteriors of the replacement premises, such that the replacement premises
are of at least the same quality as the original premises. As part of City’s approval of Tenant’s plans and

- specifications and Tenant’s budget for its remodeling, City may specify a “Maximum Reimbursement
Amount.” Once the remodeling of the replacement premises is completed, and City has approved the
work, Tenant must submit to City (i) a certificate from Tenant’s architect certifying that the remodeling was
completed in strict compliance with the plans and specifications approved by City, (ii} coples of paid
invoices showing the costs actually paid by Tenant for the remodeling of the replacement premises and
Tenant's out-of-pocket moving costs, and (iii) lien releases from all contractors, subcontractors, and
materialmen entitled to payment in connection with the remodeling of the replacement premises.
Following its review and approval of those submissions, City will reimburse Tenant for all reasonable
costs of remodeling the replacement premises and moving its merchandise and other personal property
to the replacement premises from the original Premises; provided that in no event will City be required to
reimburse Tenant for more than the Maximum Reimbursement Amount and further provided that City
may, in City’s sole’discretion, make such reimbursement by issuing Tenant a rent credit. In no event will
City be obligated to pay or reimbursé Tenant for any other costs or expenses, including business
interruption costs.

(c) (i) With respect to a Premises Change where the square footage of the original
Premises will be expanded or contracted by more than ten percent {10%), Tenant may terminate this
Lease by giving notice thereof to City within thirty (30) days after the Change Notice is given. [n the event
Tenant gives such notice of termination, then this Lease shall terminate on the Target Effective Date and
on such date, Tenant shall surrender the Premises in the condition required below. (ii) Provided Tenant
does not terminate this Lease pursuant to the foregoing, Tenant shall cause the Premises to be expanded
or contracted as described in the Change Notice on or before the date described therein. As part of City'’s
approval of Tenant's plans and specifications and Tenant’s budget for its expansaon/contractlon work, City
may specify a “Maximum Reimbursement Amount.” Once the expansion/contraction work is completed,
and City has approved the work, Tenant must submit to City (i) a certificate from Tenant's architect
certifying that the expansion/contraction work was completed in strict compliance with the plans and
specifications approved by City, (i) copies of paid invoices showing the costs actually paid by Tenant for
the remodeling and Tenant's out-of-pocket moving costs, and (iii) lien releases from all contractors,
subcontractors, and materialmen entitied to payment in connection with the expansion/contraction work.
Following its review and approval of those submissions, City will reimburse Tenant for all reasonable
‘costs of the expansion/contraction work; provided that in no event will City be required to reimburse
Tenant for more than the Maximum Reimbursement Amount and further provided that City may, in City's
sole discretion, make such reimbursement by issuing Tenant a rent credit. In no event will City be
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obligated to pay or reimburse Tenant for any other costs or expenses, including business interruption
costs.

(d) With respect to a Required Relocation, the Minimum Annual Guarantee shall be
- Increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the case
may be, in the size of the replacement premises compared to the original premises.

(e) With respect to a Premises Change where the square footage of the original
premises will be expanded or contracted by more than ten percent (10%), the Minimum Annual
Guarantee shall be increased, or decreased, as the case may be, pro rata to reflect the increass or
decrease, as the case may be, in the size of the expanded or contracted premises compared to the
original premises.

(f) Any Required Relocation or Premises-Change described herein can be effected on
the terms and conditions set forth.above without need for a formal amendment of this Lease.
- Notwithstanding anything to the contrary herein, City shall not require a Required Relocation or a
Premises Change unless City shall have considered other reasonable alternatives and rejected them.

{(g) Notwithstanding anything to the contrary herem City shall not require a Required
Relocatlon or a Premises Change unless City shall have considered other reasonable alternatives and
rejected them.

1.3 Remeasurement of Premises. At any time and from time to time, Director may cause
City to conduct a space audit pursuant to which City remeasures the Premises using the Airport’s then-
curfent measurement specifications, and in such event, the Lease terms based on square footage shall
be deemed automatically adjusted to reflect such remeasurement.

1.4 Changes to Airport. Tenant acknowledges and agrees that (a) City shall have the right at
all imes to change, alter, expand, and contract the Airport, including the Terminal Building Complex;
(b) City has made no representations, warranties, or covenants to Tenant regarding the design,
construction, pedestrian traffic, enplanements, airline locations, or views of the Airport or the Premises.
Without limiting the generality of the foregoing, Tenant acknowledges and agrees that the Alrport (i) is
currently undergoing, and may from time to time hereafter undergo, renovation, construction, and other
Airport modifications; and (i) may from time to time adopt rules and regulations relating to security and
other operational concerns that may affect Tenant's business. Although City will use reasonable efforts to
minimize the effect of the such changes on Tenant's business, Tenant acknowledges that such activity
may have some effect on retail operations located at the Airport. Such construction and renovation
programs might involve barricading, materials storage, noise, the presence of workers and equipment,
rearrangement, utility interruptions, and other inconveniences normally associated with construction and
renovation. Although City will use reasonable efforts to minimize the effect of the such changes on
Tenant's business, Tenant acknowledges that such activity may have some effect on retail operations
located at the Airport, and Tenant shall not be entitled to any rent credit or other compensation therefor.
At any time and from time to time, City may, without the consent of Tenant, and without affecting Tenant’s
obligations under this Lease, at City's sole discretion, (a) change the shape, size, location, number and
extent of the improvements in any portion of the Airport, including without limitation the concourses, piers,
boarding areas, retail areas and security areas located within the Terminal Building, (b) build additional
stories above or below the Airport buildings, including of the Terminal Building, (c) eliminate or relocate
public entrances to the Premises so long as there is at all times one public entrance to the Premises,
(d) construct mulii-level, elevated or subterranean parking facilities, and (e) expand or contract the
Airport, including redefining the Airport boundaries so as to include additional lands within the Airport or
exclude lands from the Airport or both. Without limiting waivers set forth elsewhere in' this Lease, Tenant
hereby waives all claims against City and releases City from all Losses {as defined below) that Tenant
suffers or incurs arising out of or in connection with any changes to the Airport or any portion of the
Airport and Tenant further agrees that Tenant will not be entitied to any rent abatement or any other rent .
relief in connection with any changes to the Airport or any portion of the Airport.
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1.5 Common Areas. The term “common areas” means all areas and facilities jocated within
the Airport that are designated by City from time to time for the general use and convenience of the
tenants of the Airport and other occupants of the airport, and airline passengers and other visitors to the
Airport such as concourses, sidewalks, elevators, escalators, moving walkways, parking areas and
facllities, restrooms, pedestrian entrances, driveways, loading zones and roadways. City may, in its sole
discretion, and without any liability to Tenant (a) change the common areas, (b) increases or decteases
the common areas (including the conversion of common areas fo leaseable areas and the conversion of
leasable areas fo common areas), and (c) impose parking charges. City will,’in its sole discretion,
maintain the common areas, establish and enforce Airport Rules concerning the common areas, close
temporarily portions of the common areas for maintenance purposes, and make changes to the common
areas including changes in the location of security check points, driveways, entrances, exits, parking
spaces, parking areas, and the direction of the flow of traffic. City reserves the right to make additional
Airport Rules affecting the Airport throughout the Term, including the requirement that Tenant participate
in a parking validation program.

2. TERM

2.1 Commencement and Expiration. The Term shall commence on the Rent
Commencement Date and expire on the Expiration Date, unless terminated prior thereto as prov:ded
herein. If for any reason (including, without limitation, the existing tenant’s failure to vacate timely the
Premises) City cannot deliver possession of the Premises to Tenant on the Commencement Date, this
Lease shall remain in effect, City shall not be subject to any liability, and such failure shall not extend the
Term hereof. In such event, and provided such delay is not caused by the act or omission of Tenant, or
Tenant's principal, affiliate, contractor, employee, agent, licensee or invitee (a “Tenant Entity”), the Rent
Commencement Date shall be extended day for day to reflect such delay. If for any reason City is unable
to deliver possession of the Premises to Tenant on the date that is one hundred eighty (180) days after
the Commencement Date, each of City and Tenant shall have the right to terminate this Lease by notice
to the other. After the Rent Commencement Date has occurred, upon Director's request, Tenant will
execute a written acknowledgment of the Commencement Date and the Rent Commencement Date. In
the event Tenant fails to execute and return promptly such acknowledgment to City, the dates described
thersin shall be deemed conclusive.

22 Tenant improvements and Required Opening Day. Tenant shall (a) take possession of
the Premises on the Commencement Date, (b) cause the initial improvements necessary and appropriate
to commeance operations in the Premises (the “Initial Improvements”) {o be substantially completed on
or before the Rent Commencement Date, and (¢) cause the Premises to be open for business on or
before the Rent Commencement Date. In the event the Premises are not open for business on or before
the Rent Commencement Date, City will incur substantial damages, the exact amount of which are
extremely difficult to fix. Accordingly, for each day after the Rent Commencement Date until the day on
which Tenant opens the Premises for business, Tenant shall pay to City Three Hundred Dollars ($300)
(in addition to Rent as provided below), as liquidated damages. The parties have agreed that this amount
represents a reasonable approximation of the damages likely o be suffered by City in the event Ténant
shall fail to open on or before the Rent Commencement Date. In the event the Premises are not open for
business on the date that is sixty (60) days after the Rent Commencement Date, City shall have the
option to terminate this Lease, exercisable by notice to Tenant.

2.3 City's Right to Extend Term. City shall have one (1) option to extend the Term by two (2)
years, on the terms and conditions of this Section 2.3 (the “Extension Option”). To exercise an
Extension Option, City must give notice (an “Exercise Notice”) to Tenant on or before the date that is
sixty (60) days prior to the Expiration Date. in no event will City be required to exercise the Extension
Option.

24 Holding Over. If, without objection by City, Tenant holds possession of the Premises
after the Expiration Date, Tenant shall become a tenant from month to month, upon the terms of this
Lease except that, the MAG shall not be applicable, and Base Rent shall be the Percentage Rent
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specified in the Summary during any such holdover period. No such holdover shall be deemed to operate
as a renewal or extension of the Term. Such month-to-month tenancy may be terminated by City or
Tenant by giving thirty (30) days’ notice of termination to the other at any time. Tenant shall have no
rights to renew or extend the Term of this Lease.

3.  USE AND OPERATION

341 Permitted Use. Tenant shall use the Premises for the Permitted Use and for no other
purpose. In the event Tenant desires to use the Premises for any purpose other than the Permitted Use
(including selling an item or service outside the scope of the Permitted Use), Tenant may submit a
request to Director. Director may, in his/her sole and absolute discretion approve or deny such request.
Any such decision shall be binding on Tenant.

3.2 No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive rights to
conduct the business of the Permitted Use and that City may arrange with others for similar activities at
the Airport. :

‘ 33 Operation of Business. Subject to the terms of this Lease, Tenant will operate Tenant’s
business in the Premises so as to maximize Gross Revenues {(as defined below) and in accordance with
the requirements set forth on Exhibit B relating to, among other things, merchandise requirements and
price requirements. Without limiting the generality of the foregoing, Tenant shall (a) conduct the business
in a first-class, businesslike, safe, efficient, courteous and accommodating manner; (b) carry a wide-range
stock of merchandise of top character, quantity, and quality; and (c) employ sufficient and experienced
staff. In the event Director shall give notice to Tenant that any of the foregoing covenants (a) - (c) are not
being satisfied, Tenant shall immediately discontinue or remedy the objectionable practice. In addition,
Tenant shall render the following public services:. make reasonable change, give directions, and assist
the public generally. Tenant shall take all reasonable measures in every proper manner to maintain,
develop, and increase the business conducted by it. Tenant will not divert or cause to be diverted any
business from the Airport.

34 Use of Premises. Tenant shall use at least eighty-five percent (85%) of the Premises for
the display and sale of retail merchandise.

3.5 Hours of Operation. Tenant will carry on its business diligently and continuously in the
Premises and will keep the Premises open for business not less than sixteen (16) consecutive hours each
day seven (7) days per week, including holidays. Director may, from time to time, change such required
hours of operation, in which event, Tenant will remain open during such revised hours. Tenant may not
vacate or abandon the Premises at any time.

3.6 Prices. ‘Tenant's prices for the merchandise corhprising the Permitted Use shall be the
same or comparable to prices found in Tenant's catalog, if any, and at Tenant’s other retail shops, orin a
local retail shop determined by Director to be comparable.

3.7 References to Airport. Tenant shall not, without the prior written consent of Director,
reference City or the Airport for any purpose other than the address of the business to be conducted by’
Tenant in the Premises, nor will Tenant do or permit anything in connection with Tenant’s business or
advertising which in the judgment of City may reflect unfavorably on City or the Airport, or confuse or
mislead the public as to the relationship between City and Tenant.

3.8 Other Operational Requirements.

(a) Tenant must keep the display windows of the Premises suitably illuminated at all
times.
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(b) Tenant must dispose of all trash and debris in areas and in containers 'designated by
Director. If City provides common trash areas, Tenant may request a permit to use the same for a charge
determined by Director from time to time. Tenant may not place or leave or permit to be placed or left in

or upon any part of the common areas or corridors adjacent to the Premises any garbage, debris or
refuse.

(c) Tenant acknowledges that the operational requirements of the Airport as an airport
facility, including without limitation security requirements, are of paramount importance. Tenant
acknowledges and agrees that it must conduct its business in a manner that does not conflict with the
operational requirements of the Airport as an airport facility and that fully accommodates those
requirements. Without limiting other waivers herein, Tenant waives all claims for any Losses arising out of
or connected to the operation of the Airport as an airport facility. Without limitation on the foregoing,
Tenant must: ‘

(i) comply with the Airport Rules;

(i) cause all deliveries and dispatches of merchandise, supplies, fixtures,
equipment and furniture to be.made and conveysed to or from the Premises by means and during hours
established by Director in Director’s sole discretion. City has no responsibility regarding the delivery or
dispatch of Tenant’s merchandise, supplies, fixtures, equipment and furniture. Tenant may not at any
time park its trucks or other delivery vehicles in common areas; and

. (i) not park within the parking areas of the Airport except in those areas, if
any, designated by City pursuant to permits obtained from the Airport’s Permit Bureau. Nothing herein
shall imply that Tenant shali be able to secure any on-Airport parking privileges.

3.9  Prohibited Activities. Without limiting any other provision herein, Tenant shall not, without
the prior written consent of Director: (a) use or permit the use of the Premises for the conduct in or on
the Premises as an outlet store or a second-hand store; (b) advertise any distress, fire, bankruptey,
liquidation, relocation, closing, or going-out-of-business sales; (c) use or permit the use on the Premises
of any pinball machines, videogames, or other devices or equipment for amusement or recreation, or any
vending machines, newspaper racks, pay telephones, or other coin, token, or credit card-operated
- devices; (d) cause or permit anything to be done, in or about the Premises, or bring or keep anything
thereon which might (1) increase in any way the rate of fire insurance on the Terminal Building Complex or
any of its contents; (ii) create a nuisance,; (iii) in any way obstruct or interfere with the rights of others in
the Terminal Building Complex or injure or annoy them; (e} commit or suffer to be committed any waste
upon the Premises; (f) use, or allow the Premises to be used, for any improper, immoral, unlawful or -
objectionable purpose; (g) place any loads upon the floor, walls or ceiling which-endanger the structure or
obstruct the sidewalk, passageways, stairways or escalators, in front of, within, or adjacent to the
Terminal Building Complex; (h) use any advertising or promotional medium that may be seen, heard, or
otherwise experienced outside the Premises (such as searchlights, barkers or loudspeakers); (i) distribute
handbills or circulars to Airport patrons or to cars in the parking lots, or engage in any other advertising in
the Airport; (j) engage in any activity on the Alrport outside the Premises for the recruitment or solicitation
of business; or (k) do or permit to be done anything in any way tending to injure the reputation of City or
appearance of the Airport.

3.10  Audit of Operations. At any time and from time to time, City may conduct an audit of
Tenant's operations at the Airport (in addition to City’s right to audit pursuant to Section 4.7 [Books and
Records; Audit Rights] hereof) to confirm that such operations comply with the requirements set forth
herein. Tenant shall cooperate with such audit. In the event such audit shows that Tenant is not
complying with such requirements, without limiting City’s ability to call a default hereunder, City may
require that Tenant reimburse City for the costs of such audit. Tenant shall promptly remedy any
noncompliance shown in any such audit.
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3.11  Representative of Tenant. Tenant shall at all reasonable times retain in the Terminal
Building Complex at least one qualified representative authorized to represent and act for it in matters
pertaining to its operation, and shall keep Director informed in writing of the identity of each such person.
The initial person so designated is the Initial Tenant Representative.

3.12  Investigation Reports. Tenant shall, if required by Director, employ, at its own cost and
expense, an investigative organization approved by Director for the purpose of making investigations and
observations and prepating a written report of the carrying out of any pricing policies, revenue control,
and operational techniques being used on the Premises. Tenant shall.cause such investigation and
observation to be made at such reasonable times and in the manner directed by Director, and the
investigator shall deliver forthwith to Director a true and complete written copy of any such reports made
to Tenant.

3.13  Compliance with Laws. Tenant shall promptly, at its sole expense, cause the Premises
(including any permitted Alterations (as defined below)), and Tenant’s and any Tenant Entity’s use of the
Premises and operations therein, to comply at all times with all Laws (as defined below). Notwithstanding
the foregoing, this Section 3.13 shall not impose on Tenant any liability to make any structural alterations
to the Terminal’s. roof, foundation, bearing and exterior walls and subflooring; or heating, ventilating, air
conditioning, plumbing, electrical, fire protection, life safety, security and other mechanical, electrical and
communications systems of the Terminal (collectively “Building Systems”), except to the extent the .
same Is (x) installed by Tenant or Tenant Entity, or (y) necessitated by Tenant's Alterations or by any act
or omission of Tenant or any Tenant Entity. As used herein, the term “Laws” shall mean all present and
future laws, ordinances, rules, judgments, decrees, injunctions, regulations, permits, authorizations,
orders and requirements, to the extent applicable to Tenant or the Premises or any portion of any of them
whether or not in the contemplation of the parties, including, without limitation, all consents or approvals
required to be obtained from, and all rules and regulations of, and all building and zoning laws of, all
federal, state, county and municipal governments, the depariments, bureaus, agencies or commissions
thereof, authorities, board of officers, any national or local board of fire underwriters, or any other body or
bodies exercising similar functions, having or acquiring jurisdiction of the Site or any portion thereof,
including the Occupational Safety and Health Act and all other applicable laws relating to workplace
safety or foxic materials, substances or wastes, Title XV (commencing with Section 3082) of the California
Civil Code relating to works of improvement and all other applicable faws relating to construction projects,
the provisions of the American with Disabilities Act, 42 U.S.C. Section 12101 et. seq. and any
governmental regulations with respect thereto (the “ADA”) (including, without limitation, the requirements
under the ADA for the purposes of “public accommodations”, as that term is used in the ADA), Title 24 of
the California Administrative Code, all Environmental Laws, the Airport Rules, the Tenant Improvement.
Guide (including any design criteria) as the same may be amended from time to fime (the “TI Guide"),
and the requirements referenced in Section 19 [City and Other Governmental Provisions] hereof.

4. RENT

4.1 Definitions. For purposes of this Lease, the following capitalized terms shall have the
following meanings:

{a) “Gross Revenues” means:

0] The retail price of all merchandise sold and services rendered in, on,
about or from the Premises or from such other locations on Airport operated by Tenant, whether operated
by a subtenant or a concessionaire, or by any other person or entity, as may herein be provided, whethet
such sales be for cash or on credit, and in case of sales on credit, whether or not payment is actually
made; provided, however, that in the event merchandise is retumed by a customer and the sale is
canceled, the selling price shall be excluded; plus,

(i) The full amount of all deposits forfeited by customers in connechon with
any busmess of Tenant in, on, about or from the Premises; plus,
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(i) The full amount of all orders for goods or services accepted by Tenant in,
on, about or from the Premises, whether or not to be filied or performed at any other place, and the full -
amount of all orders accepted by Tenant elsewhere, but to be filled or performed in, on, about or from the
Premises. In determining Gross Revenues, retail sales taxes shall not be included.

(iv) The retail price of all merchandise orders placed on the Premises from
Tenant’s catalog.

The following shall not be included in “Gross Revenues™

) Any exchange of merchandise between stores of Tenant where such
exchange is made solely for the convenient operation of Tenant's
business and not for the purpose of consummating a sale made in, at or
from the demised premises, or for the purpose of depriving City of the
benefit of sales which would otherwise be made in or at the Premises.

(Il.) Retnrns to the shippers or manufacturers.

{m Cash or credit refunds to customers on transactions (not to exceed the
actual selling price of the item retumed) otherwise included in Gross
Revenues.

(v)  Discount sales to employees, fo the exient of the discount.

_ (b) “Consumer Price Index” means that index published by the United States
Department of Labor, Bureau of Labor Statistics known as “Department Store-inventory Price Index-Soft
Goods,” In the event such index Is discontinued, then “Consumer Price Index” shall mean an index
chosen by Director which is, in Director’s reasonable judgment, comparable io the index specified above.

(c) “MAG Adjustment Date” has the meaning given it in the éummary.

{d) “Base Index” means the most recent Consumer Price Index published immediately
" prior to the Commencement Date.

(e) “Companson Index” means the most recent Consumer Price Index published
immediately prior to each MAG Adjustment Date.

(i “Enplanements” means the total number of passengers boarding airline carriers.

(g) “Base Year Enplanements” means the total Enplanements for the twelve month
period preceding the Commencement Date.

{h) “Comparison Year Enplanements” mean the total Enplanements for the twelve
month period preceding each MAG Adjustment Date.

4,2 . Adiustments to Minimum Annual Guarantee. On each MAG Adjustment Date, the .
Minimum Annual Guarantee will be adjusted, as follows: if (a) the Comparison index shall exceed the -
Base Index, and (b) Comparison Year Enplanements equal or exceed Base Year Enplanements, then the
Minimum Annual Guarantee with respect to the upcoming Lease Year shall be increased to equal the

foliowing amount;

Initial MAG X Comparison index
Base Index
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If (i) the Comparison index shall exceed the Base Index, and (i) Comparison Year Enplanements are less
than Base Year Enplanements, then the Minimum Annual Guarantee with respect to the upcoming Leéase
Year shall be increased to equal the following amount:

Initial MAG  x Comparison Index x Comparison Year Enplanements
Base Index Base Year Enplanements

Notwithstanding anything to the contrary herein, in no event will the Minimum Annual Guarantee for any
Lease Year of the Term be lower than the Minimum Annual Guarantee with respect to the prior Lease
Year.

43 Monthly Rent Payments. Tenant shall pay, as rent for the Premises, estimated monthly
Base Rent in advance on or before the first (1st) day of each calendar month of the Term as set forth
below:

(a) On or before the Rent Commencement Date and the first (1st) day of each calendar
month thereafter, Tenant shall pay the current monthly Minimum Annual Guarantee to the City’s Rent
Payment Address. if the Rent Commencement Date occurs on a date other than the first day of a
calendar month, then the monthly Minimum Annual Guarantee for such first month (the “First Month”)
-shall be prorated based on a 30-day month.

{b) On or before the twentieth (20th) day of each calendar month after the First Month,
concurrently with its submission of the Sales Reports described below covering the prior calendar month,
Tenant shall pay to City the deficiency, if any, between the Base Rent payable by Tenant with respect to
such prior calendar month (based on the Gross Revenues achieved with respect to such prior month),

and the amount actually paid by Tenant pursuant to the foregoing subsection (a) with respect to such
month.

(c) All payments hereunder shall be paid to City's Rent Payment Address, or at such
other place as City may from time to time designate in writing.

(d) The Minimum Annual Guarantee with respect to the first and last Lease Years of the
Term will be prorated, based on a 365-day year. Without limiting the generality of the foregoing, as the
Initial MAG is an annual amount, the Minimum Annual Guarantee with respect to the first Lease Year
shall be prorated, based on a 365-day year, o reflect the fact that the first Lease Year shall be less than a
full 12-month period.

(e) All Rent shall be paid in lawful money of the Umted States, free from all claims,
demands setoffs, or counterclaxms of any kind.

(f) Any Rent not paid when due shall be subject to a service charge equal to the lesser
of the rate of one and one-half percent (1%2%) per month, and the maximum rate permitted by law.
Acceptance of any service charge shall not constitute a waiver of Tenant’s default on the overdue amount
or prevent City from exercising any of the other rights and remedies available to City.

4.4 Sales Reports. On or before the twentieth (20th) day of each calendar month after the
First Month, Tenant shall submit to City a report (the “Sales Report™) showing all Gross Revenues
achieved with respect to the prior month by location, segregated by each source or general type of article
sold or service rendered. Such report shall be certified as being true and correct by Tenant and shall
otherwise be in form and substance satisfactory to Director. As described below, City shall have the right,
in addition to all other rights herein, to impose a fine in the event Tenant shall fail to submit such Sales
Report timely.

) 4.5 Annual Report and Adiustment. Within ninety (90) days after the end of each Lease
Year, Tenant shall submit to Director an unqualified year-end financial report qertiﬁed by a Certified Public
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Accountant showing Gross Revenues achieved with respect to the prior Lease Year. If such report
shows that the total Base Rent actually paid by Tenant with respect the prior calendar year was less than
the Base Rent payable with respect to such year, then Tenant shall immediately pay to City such
deficiency. If such report shows that the Base Rent actually paid by Tenant with respect to such prior
Lease Year exceeded the Base Rent payable with respect to such year, then such excess shall be
applied as a rent credit to amounts next coming due. Notwithstanding anything to the contrary herein, in
no event will the Base Rent payable to City be less than the Minimum Annual Guarantee. In addition,
Tenant shall submit to City such other financial or other reports as Director may reasonably require.

4.6 Cash Register Requirements. Tenant shall install in the Premises at least one cash
register. Such cash register and any other cash register used on the Premises shall be of a type
approved by Director in writing and shall register every transaction made in, on, about or from the
Premises, including every type of Gross Revenue, and the tape or digital record of each said cash
register shall be accessible to and subject to inspection by Director or his/her agent. City may, at its
option, require all such cash registers to be locked and accessible only by the use of one key in the hands
of City. All cash receipts must include Tenant’s identification thereon. Each sale or other transaction in
the Premises must be recorded at the fime of each sale or other transaction, in the presence of the
customer, all receipts from such sale or other transaction, whether for cash, credit or otherwise, in a cash
register or cash registers (including computerized cash registers or other similar electronic devices)
serviced by an established agency approved by Director. Mechanical cash register(s) must have a non-
resettable cumulative total, a detail audit tape, a fransaction number with a four-digit capacity, an indicator
readily visible to customers as the amount rung, and a seven-digit cumulative capacity or greater, as
determined by Director based on the type of business, with a four-digit overrun counter, At Director’s
request, Tenant must furnish to City a statement from an established agency that the transaction nhumber,
the cumulative total and the overrun counter have been sealed in a manner approved by Director. If
computerized cash registers or other similar electronic devices are used, that system must accurately
record all sales at the Premises and be no more subject to tampering than mechanical cash register(s).
Upon the installation or removal of any cash register (including computerized cash registers or other -
similar electronic devices) used in the Premises, Tenant must immediately furnish to Director notice in
writing stating make, model number, serial number and cumulative total reading and overrun counter
reading of the cash register(s) (including computerized cash registers or other similar electronic devices).
Any repair agency employed o repair or replace any cash register (including computerized cash registers
or other similar electronic devices if used) in the Premises is hereby authorized and directed to disclose
and furnish to City or its auditors any information obtained by the agency in the course of making such
repair or replacement pertaining to said cash register (including computerized cash registers or other
similar electronic devices if used).” Each customer must be issued a receipt or sales slip for each
transaction, which transaction must be recorded either on serially numbered sales slips or cash register -
tapes. City shall have the right during business hours {o examine the fotals of the cash register(s)
(including computerized cash registers or other similar electronic devices if used) used in the Premises
and to inspect for compliance with this section. City shall have the option to implement a common “point
of sale” system. If such option is exercised, Tenant must, at its cost, purchase and instali the necessary
equipment, train its employees, and thereafter use, such equipment to take part in such system.

. 4.7 Books and Records; Audit Rights.

(a) Tenant shall maintain for a period of five (5) years after the Expiration Date, or, in the
event of a claim by City, until such claim of City for payments hereunder shall have besn fully
ascertained, fixed and paid, separate and accurate daily records of Gross Revenues, whether for cash,
credit, or otherwise. Tenant must require each subtenant, concessionaire, licensee, and assignee to
maintain the same records. All such books and records shall be kept in accordance with “generally
accepted accounting principles”, consistently applied, showing in detail all business done or transacted in,
on, about or from or pertaining to the Premises, and Tenant shall enter all receipts arising from such
business in regular books of account, and all entries in any such records or books shall be made at or
about the time the transactions respectively occur. The books and source documents to be kept by
Tenant must inciude records of inventories and receipts of merchandise, daily receipts from all sales and
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other pertinent original sales records and records of any other transactions conducted in or from the
Premises by all persons or entities conducting business in or from the Premises, Pertinent original sales
. records include: (i) cash register tapes, including tapes from temporary registers, (i) serially pre-
numbered sales slips, (iii) the original records of all mail and telephone orders at and to the Premises, (iv)
settlement report sheets of transactions with subtenants, concessionaires, licensees and assignees, (v)
original records indicating that merchandise returned by customers was purchased at the Premises by
such customers, (vi) memorandum receipts or other records of merchandise taken out on approval,
(vii) detailed original records or any exclusions or deductions from Gross Revenues, (viil) sales tax
records, and (ix) all other sales records, if any, that would normally be examined by an independent
accountant pursuant to generally accepted auditing standards in performing an audit of Gross Revenues.
Tenant must keep the required books, source documents and records of Gross Revenues available for
inspection by City and its agents and employees at the Premises or at another location within the
continental United States at all imes during regular business hours. In addition, Tenant shall maintain
monthly and annual reports of Gross Revenues derived from its operation under this Lease, using a form
and method as is directed by Director. Such forms and methods shall be employed by Tenant throughout
the term of this Lease. Upon Director’s written request, Tenant shail make available immediately to City
and/or its auditors any and all books, records and accounts pertaining to its operations under this Lease.
The intent and purpose of the provisions of this section are that Tenant shall keep and maintain records
which will enable City and City's Controller to ascertain, determine and audit, if so desired by City, clearly
and accurately, Gross Revenues achieved, and the adequacy of the form and method of Tenant's
reporting thereof. ‘

: (b) Should any examination, inspection, and audit of Tenant’s books and records by City
disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly pay to City such
deficiency, and if such deficiency exceeds two percent (2%]) of the fotal Base Rent due, Tenant shall also
promptly reimburse City for all costs incurred in the conduct of such examination, inspection, and audit.
Further, should any examination, inspection, and audit of Tenant’s books and records by City disclose an
underpayment by Tenant of the total Base Rent due and such deficiency exceeds five percent (5%) of the
total Base Rent due, City shall have the right to terminate this Lease. In the event that City deems it
necessary to utilize the services of legal counsel in connection with collecting the reimbursement for such
examination, inspection, and audit, then Tenant shall reimburse City for reasonable attorneys’ fees and
litigation expenses as part of the aforementioned costs incurred.

4.8 Other Reports and Submissions. Tenant shall furnish City with such other financial or
statistical reports as Director from time to time may reasonably require. Upon request by Director, Tenant
shall furnish to City copies of its quarterly California sales and use tax returns covering the Premises
operations as well as that pertinent portion of both the California and Federal income tax returns and
possessory interest tax returns on the Premises operations at the time of filing, and any amendments
thereto. All coples of such returns must be certified as exact copies of the original documents by a
Certified Public Accountant. Tenant and all subtenants (to the extent permitted) shall also promptly notify
Director of and furnish to City copies of any audit reports covering this facility conducted by the California
Franchise Tax Board or the Board of Equalization.

4.9 Additional Rent. Tenant shall pay to City any and all charges and other amounts under
this Lease as additional rent, at the same place where Base Rent is payable. City shall have the same
remedies for a default inthe payment of any such additional charges as for a default in the payment of
Base Rent.

410  Prepay Rent. Notwithstanding anything to the contrary herein, in the event Tenant shall
fail to pay any Rent when due hereunder, Director shall have the right to require Tenant to pay estimated
monthly Rent (including Base Rent, utility charges, and all other amounts) one (1) month in advance of
when such payment would otherwise be due. Such prepayment would be based on the highest monthly
Rent previously due from Tenant. Such right shall be exercised by a notice from Director to Tenant,
which notice may be given any time after such default by Tenant, regardiess of whether the same is
cured by Tenant.
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4.11  Nature of Lease. Under no circumstances will City be expected or required to make any
payment of any kind with respect to Tenant’s use or occupancy of the Premises, except as may be
otherwise expressly set forth herein. Except as may be specifically and expressly provided otherwise in
this Lease, no occurrence or situation arising during the Term, nor any present or future Law, whether
foreseen or unforeseen, shall relieve Tenant from its liability to pay all of the sums required by this Leass,
or relieve Tenant from any of its other obligations under this Lease, or give Tenant the right to terminate
this Lease in whole or in part. Tenant waives any rights now or hereafter conferred upon it by any
existing or future Law to terminate this Lease or to receive any abatement, diminution, reduction, or
suspension of payment of such sums, on account of such occurrence or situation. Except as otherwise
expressly provided herein, this Lease shall continue in full force and effect, and the obligations of Tenant
hereunder shall not be released, discharged or otherwise affected, by reason of: (a) any damage to or
destruction of the Premises or any portion thereof or any improvements thereon, or any taking thereof in
eminent domain; {b) any restriction or prevention of or interference with any use of the Premises or the
improvements or any part thereof, (c) any bankruptcy, insolvency, reorganization, composition,
adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or any constituent partner
of Tenant or any sublessee, licensee or concessionaire or any action taken with respect to this Lease by
a trustee or receiver, or by any court, in any proceeding; {d) any claim that Tenant or any other person
has or might have against City; (e) any failure on the part of City to perform or comply with any of the
terms hereof or of any other agreement with Tenant or any other person; (f) any failure on the part of any
sublessee, licensee, concessionaire, or other person to perform or comply with any of the terms of any
sublease or other agreement between Tenant and any such person; (g) any termination of any sublease,
license or concession, whether voluntary or by operation of law; or (h) any other occurrence whatsoever,
whether similar or dissimilar to the foregoing in each case whether or not Tenant shail have notice or
knowledge of any of the foregoing. The obligations of Tenant hereunder shall be separate and
independent covenants and agreements. Tenant hereby waives to the full extent permitted by applicable
law, all rights now or hereafter conferred by statute, including without limitation the provisions of Civil
Code Sections 1932 and 1933, to quit, terminate or surrender this Lease or the Premises or any part
thereof, or fo any abatement, suspension, deferment, diminution or reduction of any rent hersunder.

4.12  Severe Decline in Enplanements.

(a) Defined Terms. For purposes of this Section, the following capitalized terms shall
have the following meanings:

(i) “Relevant Boarding Area” shall have the meaning given it in the Summary.

(i) “Enplanémenfs” shall have the meaning given it in Section 4.1. For purposes of
this Section 4.12, all Enplanement comparisons shall be done by Relevant Boarding Area.

(i) “Reference Month(s)” shall mean the corresponding month in the Reference
Year. .

(iv) “Reference Year” shall have the meaning given it in the Summary.
(v) “Percentage Rent” shall have the meaning given it in the Summary.

(vi) “Severe Dacline in Enplanements for Three Months” shall mean that the
actual Enplanements achieved during a one month period is less than 80% of the actual
Enplanements of the same Reference Month in the Reference Year, and such shortfall continues
for three (3) consecutive months.

(;/ii) “Enplanement Stabilization for Two Months” means that actual Enplanements
for a particular month equals or exceeds 80% of the actual Enplanements of the same Reference
Month in the Reference Year, and such threshold is achieved for two (2) consecutive months.
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(b) MAG Suspension. If at any time during the term, there is a Severe Decline in
Enplanements for Three Months, then the MAG shall be temporarily suspended as follows:

(i) The MAG suspension shall be effective on the first day of the month immediately
following the Severe Decline in Enplanements for Three Months.

(ii) During such MAG suspension period, Tenant shall be required to pay only the
Percentage Rent, unless and until the MAG is reinstated as provided below. On or before the
20" day of each month, Tenant will submit to City a Sales Report showing Tenant's Gross
Revenues achieved with respect to the prior month, together with the Percentage Rent calculated
on such Gross Revenues, cumulated by Lease Year.

(iii) If the Lease provides that the Percentage Rent is based on a tiered gross
revenue structure, for purposes of determining the Percentage Rent payable, the annual Gross
Revenues shall continue to cumulate as provided in the Lease. For example, if Tenant's Lease
Year is November 1 through October 31, then for purposes of calculating Percentage Rent for
April 2003, all gross revenues achieved to date (from November 1 through April 30) will be
cumulated. .

(c) MAG Reinstatement. Onge there is Enplanerhent Stabilization for Two Months, then
the MAG Is reinstated, and will continue unless and until there is another Severe Decline in
Enplanements for Three Months, as follows:

(i) Such MAG reinstatement will be effective on the first day of the month following
an Enplanement Stabilization for Two Months.

(ii) In the event the MAG is reinstated after the commencement of a “Lease Year” or
other period of time for annual gross revenue accumulation specified in the Lease, the MAG will
be pro-rated accordingly.

(d) Determination of Enplanements and *True-Ups.” The parties acknowledge that
Enplanements for a particular month are not usually determined as of the first day of the following month.
Accordingly, unless and until the MAG is suspended as provided herein, Tenant shall continue to pay the
MAG as and when required hereunder. If and when a MAG is later suspended pursuant to Section
4,12(b), then City shali issue a rent credit to reflect any resuiting overpayment in rent. If and to the extent
Tenant has any outstanding obligations to City hereunder, City may decline to issue such rent credit or ¢
reduce the rent credit by the amount outstanding. If and when the MAG is reinstated, Tenant shall pay to
City within five (5) days after City shall have given notice to Tenan{ of such reinstatement, the deficiency, -
if any, between the Percentage Rent paid by the Tenant and the MAG, for the month(s) following such
reinstatement.

(e) Enplanement Determinations. Director shall have the sole discretion as to the
Enplanement calculations, and whether there exists a Severe Decline in Enp!anements for Three Months
and/or an Enplanement Stabilization for Two Months.

() No Effect. The MAG suspension shall have no effect on (f) any adjustments specified
in this Lease to be made to the MAG, including those based on increases in the Consumer Price Index; or
(i) the Deposit Amount.

(g) Effect of Default. Notwithstanding anything to the contrary herein, in the event
Tenant shall default under this Lease or any Other Agreement, the Alrport Director may immediately
reinstate the MAG, without giving to Tenant the benefit of any notice or right to cure as may otherwise be
provided under this Lease or Other Agreement.
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(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or Subletting} if
Tenant subleases any portion of the Premises, Tenant shall offer to such subtenant(s) the same types of
MAG suspension as are provided herein.

(iy Example. The following is intended merely to provide an example of the mechanics
of the foregoing provisions, and the numbers provided are not intended to be projections or guarantees.
Assume (a) the Premises are in Boarding Area F, (b) the Lease is awarded on February 15, 2003, and -
{c) Reference Year Enplanements for Boarding Area F, by Reference Month in the Reference Year
(January 1- December 31, 2002) are:

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002

Enp 800 800 800 90 1100 1,200 1300 1,200 4,900 900 800 900
(000)

Assume further that actual Enplanements for Boarding Area F by Reference Month for 2005 are
as follows: '

Jan Feb Mar Apr May Jun Jul Aug Sep  Oct Nov Dec
2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005

Enp 800 900 700 700 800 800 900 - 1100 700 800 700 800
('000) .

% of 1125 1125 875 77.8 722 72.2 69.2 917 63.6 || | ] n 88.9
Ref. .
Month

(i) Then, there occurs a Severe Decline in Enplanements for Three Months with respect
to the months April 2005 — June 2005, and the MAG shall be suspended effective July 1, 2005. There
occurs an Enplanement Stabilization for Two Months with respect to the months October 2005 -
November 2005, and the MAG shall be reinstated effective December 1, 2005.

5. ASSIGNMENT OR SUBLETTING

5.1 No Assignment. Tenant shall not assign, sublet, encumber, or otherwise transfer,
whether voluntary or involuntary or by operation of law, the Premises or any part thereof, or any interest
herein, without City’s prior written consent, which consent may be granted or denied in City’s sole and
absolute discretion (the term “Transfer” shall mean any such assignment, subletting, encumbrancs, or
transfer). City’s consent to one Transfer shall not be deemed a consent to subsequent Transfers. Any
Transfer made without City's consent shall constitute a default hereunder and shall be voidable at City's
election. )

5.2 Changes in Tenant. The merger of Tenant with any other entity or the transfer of any
controlling ownership interest in Tenant, or the assignment or transfer of a substantial portion of the
asssets of Tenant, whether or not located on the Premises, shall constitute a Transfer. Without limiting
the generality of the foregoing, if Tenant is a partnership, a withdrawal or change, voluntary, involuntary

“or by operation of law of the partner or partners owning twenty-five percent (25%) or more of the
partnership, or the dissolution of the partnership, or the sale or transfer of at least twenty-five percent
(25%) of the value of the assets of Tenant, shall be deemed a Transfer. If Tenant is a corporation or
limited fiability company, any dissolution, merger, consolidation or other reorganization of Tenant, or the
sale or other fransfer of a controlling percentage of the capital stock or membership interests of Tenant,
or the sale or transfer of at least twenty-five percent (25%) of the value of the assets of Tenant, shall be
deemed a Transfer, The phrase “controlling percentage” means the ownership of, and the right to vote,
stock or interests possessing at least twenty-five percent (25%) of the total combined voting power of all
classes of Tenant's capital stock or interests issued, outstanding and entitled to vote for the election of
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directors. Without limiting the restrictions on asset transfers, this paragraph shall not apply to stock or
limited liability company interest transfers of corporations or limited liability companies the stock or
interests of which is traded through an exchange or over the counter.

53 No Release. In no event will City’s consent to a Transfer be deemed to be a release of
Tenant as primary obligor hereunder.

54 Subleasing. Without limiting City's discretion in approving or disapproving a proposed
Transfer, if and to the extent City permits Tenant to sublease the Premises, the following shall apply:
(a) Prior to negotiating a sublease agreement, Tenant must submit to City a sublease proposal for City’s
approval, which approval may be granted or withheld in City’s absolute and sole discretion; (b) Every
sublease must be on a Standard Sublease Agreement form approved by Director, and the actual
sublease must be approved by Director; (¢) Each and every covenant, condition or obligation imposed
upon Tenant by this Lease and each and every right, remedy or benefit afforded City by this Lease will
not be impaired or diminished as a result of any sublease agreement; (d) No subtenant shall be obligated
. to pay to Tenant, and Tenant shall not be permitted to charge any rent, percentage rent, bonus rent, key
money, administration fee, or the like, which exceeds, in the aggregate, the fotal sums that Tenant pays
to City under this Lease for the portion of the Premises subleased by the subtenant under its sublease
agreement (the “Excess Rent”). If, notwithstanding the foregoing prohibition, Tenant receives any
Excess Rent, Tenant shall pay the same to City; (e) Tenant assigns to City all rent and other payments
due from all subtenants under any sublease agreements; provided however, Tenant is hereby granted a
license to collect rents and other payments due from subtenants under their sublease agreements until
the occurrence of an Event of Default, regardless of whether a notice of that default has been given by
City. Atany time, at Director’s option, City may notify a subtenant of this assignment and upon such
notice the subtenant will pay its rent other payments directly to City. City will credit Tenant with any rent
received by City under such assignment, but the acceptance of any payment on account of rent from any
subtenants as a result of an Event of Default will in no manner whatsoever serve to release Tenant from
any liability under this Lease. No payment of rent or any other payment by a subtenant directly to City or
other acceptance of such payments by City, regardless of the circumstances or reasons therefor, will in
any manner whatsoever be deemed an attornment by the subtenants to City in the absence of either a
specific written agreement signed by City to such an effect.

55 Acceptance of Rent. The acceptance of rent by City from any person or entity-does not
constitute a waiver by City of any provision of this Lease or a consent to any Transfer. City’s consent to
one Transfer will not be deemed to be a consent to any subsequent Transfer. If Tenant defaults in the
performance of any of the terms of this Lease, City may proceed directly against the transferor (or if there
has been more than one Transfer, then each transferor) without necessity of exhausting remedies against
Tenant. City may consent to subsequent Transfers or amendments or modifications to this Lease with
transferees, without notifying transferor (or if there has been more than one Transfer, then each
transferor) and without obtaining its or their consent thereto and such action shall not relieve any
transferor of liability under this Lease as amended.

5.6 Waiver. Tenant waives the provisions of Civil Code Section 1985.310 with respect to
remedies available to Tenant should City fail to consent to a Transfer.

6. TAXES, ASSESSMENTS AND LIENS
6.1 Taxes.

(a) Tenant recognizes and understands that this Lease may create a possessory interest
subject to property taxation and that Tenant may be subject to the payment of property taxes levied on
such interest. Tenant further recognizes and understands that any Transfer permitted under this Lease
and any exercise of any option to renew or other extension of this Lease may constitute a change in
ownership for purposes of property taxation and therefore may resuit in a revaluation of any possessory
interest created hereunder. Tenant shall pay all taxes of any kind, including possessory interest taxes,
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that may be lawfully assessed on the leasehold interest hereby created and to pay all other taxes,
excises, licenses, permit charges and assessments based on Tenant's usage of the Premises, all of
which shall be paid when the same become due and payable and before delinquency.

(b) Tenant shall report any Transfer, or any renewal or extension hereof, to the County of
San Mateo Assessor within sixty (60) days after such Transfer transaction, or renewal or extension.
Tenant further agrees to provide such other information as may be requested by the City to enable the
City to comply with any reporting requirements under applicable law with respect to possessory interests.

6.2  Other Liens. Tenant shall not permit or suffer any liens to be imposed upon the limitation,
mechanics’, materialmen’s and tax liens, as a result of its activities without promptly discharging the
same. Notwithstanding the foregoing, Tenant may in good faith contest any such lien if Tenant provides a
bond in an amount and form acceptable to City in order to clear the record of any such liens. . Tenant shall .
assume the defense of and indemnify and hold harmless City against any and all liens and charges of
any and every nature and kind which may at any time be established against said premises and
improvements, or any part thereof, as a consequence of any act or omission of Tenant or as a
consequence of the existence of Tenant’s interest under this Lease.

7. INVESTMENTS; ALTERATIONS

7.1 Minimum Investment. Prior to the Rent Commencement Date, Tenant shall refurbish,
redecorate and modernize the interiors and exteriors of the Premises, and otherwise complete the Initial
Improvements, at a minimum cost of the Minimum Investment Amount. Upon completion of construction,
Tenant shall provide to Director a statement certified by its architect, setting forth the total construction
costs, with appropriate detail showing the costs of elements of decoration, furnishings, fixtures and
equipment. Tenant shall make availableto Director, at Director’s request, receipted invoices for labor and
materials covering all construction and trade fixtures, including furniture, fixtures and equipment and
architectural and engineering fees. The minimum investment may not include financial costs, interest,
inventory, pre-opening expenses or inter-company charges related to construction. If the said actual
investment cost is less than the Minimum Investment Amount, the deficiency will be paid to City within
sixty (60) days after completion of construction. If Director disputes the amount of investment claimed by
Tenant, Director may, at City’s expense, hire an independent appraiser to determine the cost of the
investment. If the independent appraiser determines that the investment is less than the Minimum
Investment Amount, the deficiency, as well as City’s costs of hiring such independent appraiser, will be
paid to City by Tenant within sixty (60) days after the appraiser’s determination.

7.2 City’s Approval Rights. Tenant shall not make or suffer to be made any alterations,
additions, or improvements {o the Premises or any part thereof or attach any fixtures or equipment
thereto, including the Initial Improvements (collectively, “Alterations”) without City's prior written consent.
without limiting the generality of the foregoing, the initial layout and design of all Alterations shall conform

to Commission's established architectural design scheme for the Terminal Building Complex and the
~ provisions of Airport’s T! Guide. Prior to the construction of any Alterations (including the Initial
Improvements), Tenant shall submit detalled plans and specifications to the Airport’s Design Review
Committee for approval. Tenant shall include with its plans and specifications schematic renderings of
the public retail area, materials, a color board(s) and a detailed layout of the overall merchandising plan.
All decisions by the Airport’s Design Review Committee shall be made subject to the approval of the
Airport Commission. City's approval rights will extend to and include architectural and aesthetic matters
and City reserves the right to reject any designs submitted and to require Tenant to resubmit designs and
layout proposals until they meet City’s approval. The Rent Commencement Date shall not be extended if
City elects to reject any designs or layout proposals submitted. In the event of disapproval by City of any
portion of the plans and specifications, Tenant will promptly submit necessary modifications and revisions
thereof. No changes or alterations will be made in said plans or specifications after approval by City. City
agrees to act within a reasonable period of time upon such plans and specifications and upon requests
for approval of changes or alterations in said plans or specifications. One copy of plans for all
- improvements or subsequent changes therein or alterations thereof will, within fifteen (15) days after .
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approval thereof by City, be signed by Tenant and deposited with City as an official record thereof. All
Alterations shall be effected through the use of contractors approved by City who shall furnish to City
upon demand such completion bonds and labor and material bonds as City may require so as to assure
completion of the Alterations on a lien-free basis. Without limiting the requirements set forth above,
Tenant acknowledges and agrees that Tenant may be required to obtain approvals for any desired
Alterations from the Airport's Quality Control Department.

7.3 Structures and Fixtures. Tenant shall, at its sole cost and expense, design, erect,
construct and install all fixtures, furnishings, carpeting, decorations, finishings, equipment, counters, or
other necessary Alterations for its operation under this Lease. All construction shall be in conformity with
the latest edition of the Airport Tl Guide, and in conformity with the approved plans and specifications
submitted by Tenant, and shall meet all applicable local building codes and ordinances as well as all
other Laws. Tenant shall submit complete plans and specifications to Director, and prior to the
commencing any construction work, obtain Director's written approval of sald plans and specifications.
Tenant shall make no change or alteration in the plans and specifications without prior written approval of
Director. In the event that Tenant fails to submit plans and specifications which meet the approval of City
within thirty (30) days after the Effective Date, City may terminate this Lease. Nothing herein contained
shall be construed to delay or otherwise affect the Commencement Date or the Rent Commencement
Date.

7.4 Notice and Permits. Tenant shall give written notice to Director not less than seven (7)
days prior to the commencement of any work in construction, alteration or repairs of the Premises, in
order that City may post appropriate notices of non-responsibility, and agrees that such notices may
remain posted until the acceptance of such work by City. Tenant shall obtain, and pay all fees for all
permits required by the City or other legal jurisdictions, for improvements that it is required to construct or
install, and it shall furnish copies of all such permits to City prior to the commencement of any work.

7.5 Title to Alterations. Title to all Alterations of such a nature as cannot be removed without
damage to the Terminal, including all carpeting, decorations, finishings, and counters, shall vest in City on
the Expiration Date. All other equipment of such nature as to constitute trade fixtures shall remain the
property of Tenant. On the Expiration Date, Tenant may remove said trade fixtures or Director may
require that Tenant remove same at Tenant’s expense. Prior to the Rent Commencement Date, Tenant
shall submit to Director a proposed list of such trade fixtures; said list may be subsequently amended

* during the term of this Lease to reflect any changes in said trade fixtures. Tenant agrees and
understands that “fixture” is defined as a thing affixed to premises that is bolted, nailed, screwed,
cemented and/or plastered. For the purpose of this Lease, fixtures shall include slat wall, counters and
the like, attached to the physical structure of the premises in any matter-whatsoever. On the Expiration
Date, all fixtures, other than those deemed trade fixtures by City, shall become the property of City.
Tenant shalt be liable to City for City's costs for storing, removing and disposing of any alterations of
Tenant's personal property, and of restoration of the Premises,

. 7.6 Effect of Alterations on Airport.. If and to the extent that Tenant's activities or proposed
Alterations trigger an obligation or requirement on the part of City to make changes to the Airport ,

premises (inciuding ADA requirements), Tenant shall indemnify, defend, and hold harmless City from and

against any and all Losses (as defined below) arising out of such activities or Alterations. ’

7.7 Construction Period Operations. In the event Tenant desires to operate and conduct
operations constituting the Permitted Use prior to substantial completion of the Initial improvements and
the Rent Commencement Date, then prior to the Commencement Date, Tenant shall give notice thereof
to Director requesting Director’s approval of such interim operations. Such notice shall specify the nature .
of such operations, including the proposed area for such operations, the hours of such operations, and
the inventory to be offered for sale. Director shall have the right to grant or deny such approval in
Director’s sole and absolute discretion. in the event Director grants approval of such interim operations,
then such operations shall be on such items and conditions required by Director, including the foliowing
terms and conditions: (a) Director may revoke Director's approval at any time, and following such
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revocation, Tenant must immediately cease such operations until the Rent Commencement Date; (b)
Such interim operations may be conducted only in the area designated by Director, Tenant's
responsibilities and liabilities with respect to such designated area shali be the same responsibilities and
liabilities that Tenant has with respect to the Premises, except that Tenant shall not be obligated to
perform the Initial Improvements or any other Alterations on such designated area; {c) As rent for the
interim period, Tenant shall pay to City Twenty Percent (20%) of ali Gross Revenues achieved from such
designated area during each month of such interim period. All such rent shall be due and payable on the
twentieth (20") day of the month following each month of operation, and otherwise as provided in Section
4 of the Lease. Tenant shall report all Gross Revenues achieved during such interim period and such
Gross Revenues shall not be included as “Gross Revenues” for the purposes of calcuiation of rent
following the Rent. Commencement Date; and (d) Tenant shall be solely responsible for making the
designated area useable for Tenant's interim operations, and for protecting such area from construction
and other activities in the Premises. At Director’s request, Tenant shall restore such area to the condition
existing prior to Tenant’s use thereof.

7.8 Mid-Term Refurbishment

(a). Should the City exercise the Extension Option, Tenant shall refurbish, redecorate
and modernize the interior and exterior of the public retail area of the Premises after the fifth (5th)
anniversary of the Rent Commencement Date (the “Mid-Term Refurbishment Date”). The Airport
Director shall be authorized to waive or reduce such requirement provided Airport Director is satisfied that
Tenant shall perform such mid-term refurbishment and otherwise develop and implement a mamtenance

_program necessary or appropriate to keep the faczhties in good condition.

(&) If City exercises City’s Option, if any, Tenant shall perform in the first year of the
Extenston Option such mid-term refurbishment and otherwise develop and implement a maintenance .

program necessary or appropriate to keep the facilities in good condition, as determined by the Airport
Director.

{b) On or before the date that is thirty (30) days after the Exercise Option Notice is
received, Tenant shall give notice to Director of its intended plan with respect to such mid-term
refurbishment requirements. All such mid-term refurbishments will be subject to the requirements of this
Lease, including Director’s approval rights pursuant fo this Section 7. Tenant shall complete all such
refurbishments on or before the date that is six (6) months after the Mid-Term Refurbishment Date.

(¢) . Upon completion of the mid-term refurbishment, Tenant shall provide City with
documentation of expenses as spec:ﬂed in Section 7.1 [Minimum Investment] for mid-term refurbishment
investment.

7.9 Labor Harmony. The parties acknowledge that it is of the utmost importance to City,
Tenant, and all those occupying or to occupy space in the Domestic and International Terminals that
there be no interruption in the progress of the construction work. Accordingly, City and Tenant agree as
follows:

(@) In any contract or undertaking which Tenant may make with a contractor for work
in the Premises, provision shail be made for the dismissal from the job of workmen whose work is
unskilled or otherwise objectionable, in the Director’s (and, for this purpose, “the Director” shall include a
reference to the Airport’s Architect) reasonable judgment. Tenant shall cause any such workmen to be
discharged from the project within twenty-four (24) hours after Director shall-give notice to Tenant
requiring such discharge.

(b) Tenant shall use, and Tenant shall require its contractor and subcontractors to
use, their respective best efforts to prevent work stoppages on the Premises, and/or elsewhere on the
Airport, to the extent attributable to work being performed on the Premises, irrespective of the reason of

"any such stoppage. In the event that the conduct or presence of any employes(s) of Tenant or Tenant's
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contractor(s) or subcontractor(s) causes a labor dispute or work stoppage, Tenant shall have such
employee(s) immediately removed from the Airport upon Director’s request.

()] Tenant shall include, and shall cause its contractor fo include, the following
clause in all contracts with its general contractors and subcontractors:

Harmony Clause

There shall be no manifestations on the project of any dispute between any labor
organization and any Tenant contractor or subcontractor, including but not limited to, any
area standards picketing against said contractor or subcontractor. Should there be any
manifestation of a labor dispute between any Tenant contractor or subcontractor and any
union, which results in a stoppage of work on the part of said contractor or .
subcontractor’s employees or the employees of any other employer or supplier on the
project or at the Airport, which in the sole judgment of the Director will cause, or is likely
to cause, unreasonable delay in the progress of construction or operation of any business
at the Airport, then upon written notice from Director, Tenant shall declare the contractor
or subcontractor in default of its contract, and upon such notice, Tenant shall have the
right to take such steps as are necessary to finish the uncompleted portion of the work to
be performed by the contractor or subcontractor. .

(d) Without limiting the generality of indemnities elsewhere in this Lease, Tenant
shall indemnify, defend, and hold harmless City and each City Entity for any and all Losses which arise
from the actions taken pursuant to this Section 7.9.

8. UTILITIES

8.1 Services Provided. City shall provide in the Terminal Building Complex the following
utility services: reasonable amounts of water, electricity, telephone, sewage outlets, heating, ventilation,
and air conditioning, to a point determined by the Director. All extensions of the facilities requested by
Tenant for said utility services from said points shall be at the sole cost and expense of Tenant. In the
event of any change desired by Tenant as to said points of supply by City, the expense of making such
changes or alterations shall be at the sole cost of Tenant..

8.2 Utility Cosfs. Tenant shall pay the whole cost for all utility services as invoiced to Tenant
by City and for such other special services which it may require in the Premises, and Tenant hereby
expressly waives the right to contest any utility rates.

8.3 Shared Telecommunications Services. Tenant acknowledges that City has implemented
or may in the future implement a shared telecommunications service program (“STS Program”) to
provide telecommunications services. The STS Program may involve City’s provision of telephone,
telefacscimile, local access, long distance service, internet, intranet, and other computer and
telecommunications services. In such event, at City’s option, Tenant shall participate in the STS Program
by engagmg City or its agent to provide such services at Tenant’s expense, provided that the charges for

such services are generally competitive. AII payments for STS services shall be due and payable when
invoiced by City.

8.4 Waiver of Damages. Tenant hereby expressly waives any and all claims for damages
arising or resulting from failures or interruptions of utility services to the Premises, including electricity,
gas, water, plumbing, sewags, telephone, communications, heat, ventilation, air conditioning, or for the
failure or interruption of any public or passenger conveniences. Without limiting the generality of the
. foregoing, Tenant shall have no rights to abate Rent or terminate this Lease in the event of any
interruption or failure of utility services.
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9. MAINTENANCE AND REPAIR

9.1 “As-Is” Condition. TENANT SPECIFICALLY ACKNOWLEDGES AND AGREES THAT
CITY IS LEASING THE PREMISES TO TENANT ON AN “AS IS WITH ALL FAULTS"” BASIS AND THAT
TENANT IS NOT RELYING ON ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND
WHATSOEVER, EXPRESS OR IMPLIED, FROM CITY OR ITS AGENTS, AS TO ANY MATTERS
CONCERNING THE PREMISES, INCLUDING: (i) the quality, nature, adequacy and physical condition
and aspects of the Premises, including, but not limited to, landscaping, utility systems, (i) the quality,
nature, adequacy, and physical condition of soils, geology and any groundwater, (iii) the existence,
quality, nature, adeguacy and physical condition of utilities serving the Premises, (iv) the development
potential of the Premises, and the use, habitability, merchantability, or fithess, suitability, value or
adequacy of the Premises for any particular purpase, (v) the zoning or other legal status of the Premises
or any other public or private restrictions on use of the Premises, (vi) the compliance of the Premises or
its operation with any applicable codes, laws, regulations, statutes, ordinances, covenants, conditions and
restrictions of any governmental or quasi-governmental entity or of any other person or entity, (vii) the
presence of Hazardous Materials on, under or about the Premises or the adjoining or neighboring
property, (viii) the quality of any labor and materials used in any improvements on the real property,
(ix) the condition of title to the Premises, and (x) the agreements affecting the Premises, including
covenants, conditions, restrictions, ground Ieases, and other matters or documents of record or of which
Tenant has knowledge.

9.2 Tenant’s Maintenance Obligations. Tenant, at all times during the Term and at Tenant's
sole cost and expense, shall keep the Premises and every part thereof in good condition and repair, and
in compliance with applicable Laws, including the replacement of any facility of City used by Tenant which
requires replacement by reason of Tenant's use thereof, excepting (a) ordinary wear and tear, and (b)
damage due to casualty with respect to which the provisions of Section 14 [Damage or Destruction] shall
apply. Tenant hereby waives all right to make repairs at the expense of City or in lieu thereof to vacate
the Premises as provided by California Civil Code Section 1941 and 1942 or any other law, statute or
ordinance now or hereafter in effect. In addition, If it becomes reasonably necessary during the term of
this Lease, as determined by Director, Tenant will, at its own expense, redecorate and paint fixtures and
the interior of the Premises and improvements, and replace fixtures, worn carpeting, curtains, blinds,
drapes, or other furnishings. Without fimiting the generality of the foregoing, at all times, Tenant shall be -
solely liable for the facade of the Premises separating the Premises from the Terminal common areas, -
including the external face thereof, all windows and display areas therein, and alf finishes thereon. As
provided below in Section 15.4 [City’s Right to Performy}, in the event Tenant fails fo perform its
maintenance and repair obligations hereunder, City shall have the right to do so, at Tenant's expense.
The parties acknowledge and agree that Tenant's obligations under this Section are a material part of the
bargained-for consideration under this Lease. Tenani's compliance obligations shall include, without
limitation, the obligation to make substantial or structural repairs and alterations to the Premises
(including the Initial Improvements), regardless of, among other factors, the relationship of the cost of
curative action to the Rent under this Lease, the length of the then remaining Term hereof, the relative
benefit of the repairs to Tenant or City, the degree to which curative action may interfere with Tenant's
use or enjoyment of the Premises, the likelihood that the parties contemplated the particular requirement
involved, or the relationship between the requirement involved and Tenant's particular use of the
Premises. No occurrence or situation arising during the Term, nor any present or future requirement,
whether foreseen or unforeseen, and however extraordinary, shall relieve Tenant of its obligations
hereunder, nor give Tenant any right to terminate this Lease in whole or in part or to otherwise seek
redress against City. Tenant waives any rights now or hereafter conferred upon it by any existing or
future requirement to terminate this Lease, to receive any abatement, diminution, reduction or suspension
of payment of Rent, or fo compel City to make any repairs to comply with any such requirement, on
account of any such occurrence or situation,
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10.  SIGNS AND ADVERTISING

Tenant may, at its own expense, instail and operate necessary and appropriate identification
signs on the Premises, subject to the approval of Director and the requirements of the Tl Guide, including
but not limited to, the approval of the number, size, height, location, color and general type and design.
Such approval shall be subject to revocation by Director at any time. Without express written consent of
Director, Tenant shall not display any advertising, promotional, or informational pamphlets, circulars,
brochures or similar materials. Without limiting the foregoing restrictions on advertising, in no event will
there be pernmitted on the Premises any advertising of cigarettes or tobacco products.

11. PROMOTIONAL PROGRAM

11.1  Promotional Program. City, at City’s election, may conduct, or cause to be conducted, an
advertising, promotional and public relations program for the general purpose of promoting the name and
identity of the Airport and the retail business conducted in the Airport. if City elects to do so, City will
determine in its sole discretion the.composition and manner of implementation of that program, and
Tenant must participate in promotions, advertising and public relations, and cause its store manager to
attend promotional program meetings. in such event, from and after the Rent Commencement Date (but
prorated for any partial month), Tenant must pay to City, as a contribution to the cost of the promotional
program, the Promotional Charge, in advance on the first (1%) day of each month during the Term.

11.2  Promotional Charge. At City’s option, the Promotional Charge may be increased from
time fo time such that the new Promotional Charge will equal:

initial Promotional Charge X Comparison Index
' _ Base Index.

For purposes of the foregoing adjustment, the “Comparison Index” shall mean the Consumer Price
Index published immediately prior to the adjustment date and the “Base Index” shall mean the Consumer
Price Index published immediately prior to the Effective Date.

12.  WAIVER; INDEMNITY; INSURANCE

12.1  Waiver. Tenant, on behalf of itself and its assigns, waives its rights to recover from and
releases and discharges City and all City Entities and their respective heirs, successors, personal
representatives and assigns, from any and all Losses whether direct or indirect, known or unknown,
foreseen or unforeseen, that may arise on account of or in any way connected with (a) the physical or
environmental condition of the Premises or any law or regulation applicable thereto, (b) any damage that
may be suffered or sustained by Tenant or any person whosoever may at any time be using or occupying
or visiting the Premises, or in or about the Airport, or (¢) any act or omission (whether negligent, non-
negligent or otherwise) of Tenant or any Tenant Entity, whether or not such Losses shall be caused in
part by any act, omission or negligence of any of City, Commission, its members, or any officers, agents,
and employees of each of them, and their successors and assigns (each, a “City Entity”), except if

. caused by the sole gross negligence or willful misconduct of City. in connection with the foregoing
waiver, Tenant expressly waives the benefit of Section 1542 of the California Civil Cods, which provides
as follows: “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES
NOT KNOW OR EXPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN TO HIM MUST HAVE MATERIALLY AFFECTED THE SETTLEMENT WITH THE
DEBTOR.

12.2  Indemnity. In addition to, and not in limitation of the foregoing, Tenant shall forever
indemnify, defend, hold and save City and each City Entity free and harmless of, from and against any
and all Losses caused in whole or in part by or arising out of (a) any act or omission of Tenant or any
Tenant Entity, (b) Tenant's use of the Premises or operations at the Airport, or (c) any default by Tenant
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or any Tenant Entity hereunder, whether or not Losses shall be caused in part by any act, omission or

negligence of City or any City Entity. The foregoing indemnity shall not extend to any Loss caused by the
sole gross negligence or willful misconduct of City.

12.3 “Losses”. For purposes hereof “Losses” shall mean any and all losses, liabilities,
judgments, suits, claims, damages, costs and expenses (including reasonable attorneys’ fees,
_ investigation costs, remediation costs, and court costs), of any kind or nature.

12.4  |mmediate Obligation to Defend. Tenant specifically acknowledges that it has an
immediate and independent obligation to defend City or the City Entity from any claim which is actually or
potentially within the scope of the indemnity provision of this Section 12 or any other indemnity provision
under this Lease, even if such allegation is or may be groundless, fraudulent or false, and such obligation
arises at the time such claim is tendered to Tenant and continues at all times thereafter.

12.5  Notice. Without limiting the foregoing waiver and indemnity, each party hereto shall give
to the other prompt and timely written notice of any Loss coming to its knowledge which in any way,
directly or indirectly, contingently or otherwise, affects or might affect either, and each shall have the right
to participate in the defense of the same to the extent of its own interest.

12.6  Insurance. Tenant shall procure and maintain during the Term the following insurance:

(a) Workers’ Compensation Insurance with Employer’s Liability limits not less than
$1,000,000 each accident.

(b} Comprehensive General Liability Insurance with limits not less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage, including Contractual Liability,
Personal Injury, Products Liability and Completed Operations Coverages.

{c) Comprehensive Automobile Liability Insurance with limits not less than $2,000,000
each occurrence Combined Single Limit for Bodily Injury and Property Damage, including Employer’s
non-ownership liability and hired auto coverages.

(d) Property insurance on an all risk form covering all Premises tenant improvements,
fixtures, and equipment insuring against the perils of fire, lightning, extended coverage perils, vandalism
and malicious mischief in the demised premises in an amount equal to the full replacement value of
tenant improvements, fixtures and equipment. .

(e) Business Interruption Insurance insuring that the Base Rent will be paid to City for a
period of at least one (1) year if Tenant is unable to operate its business at the Premises. Said insurance
shall also cover business interruptions due to failures or interruptions in telecommunications services,
strikes, employee lockouts, riots, or other civil commotion. To calculate Base Rent during any such
interruption of business, the Gross Revenues for the 12-month period immediately preceding the incident
causing the business interruption shall be used.

12.7  Form of Policles. All insurance required by Tenant hereunder shall be pursuant to
policies in form and substance and issued by companies satisfactory to City and City’s City Attorney. City
may, upon reasonable notice and reasonable grounds increase or change the required insurance
hereunder, in which event Tenant shall obtain such required insurance. Without limiting the generality of
the foregoing, all Comprehensive General Liability Insurance, and Comprehensive Automaobile Liability
Insurance, policies shall be endorsed to provide the following:

(a) Name as additional insufed the City and County of San Francisco, the Airport
Commission and its members, and all of the officers, agents, and employees of each of them (collectively,
“Additional Insureds”);
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(b} That such policies are primary insurance to any other insurance available {o the
Additional Insureds, with respect to any claims arising out of this Lease, and that insurance applies
separately 1o each insured against whom claim is made or suit is brought.

(c) That the insurance company shall give thirty (30) days prior written notice to City of
cancellation, non-renewal or reduction in coverage or Ilmits, delivered to Clty at City’s Insurance/Deposit
Notice Address.

.12.8  Delivery of Policies or Certificates. Within five (5) days after Director’s request, and in
any event on or before the Commencement Date, Tenant shall provide to City copies of its insurance

policles or certificates thereof evidencing the above insurance, at City’s Insurance/ Deposit Notice
Address.

12.9  Subrogation. Notwithstanding anything to the contrary herein, Tenant waives any right of
recovery against City for any loss or damage to the extent the same is required to be covered by Tenant's
insurance hereunder. Tenant shall obtain from its insurer, if possible, a waiver of subrogation the insurer

may have against City or any City Entity in connection wuth any Loss covered by Tenant’s property
insurance policy.

13. DEPOSIT

13.1  Form of Deposit. On or before the date specified by the Director, Tenant will deliver to
Director a security deposit (the “Deposit”) in the Deposit Amount. Such Deposit shall be in the form of (a)
a surety bond payable to City, naming City as obligee, in the form attached as Exhibit C-1, and otherwise
in form satisfactory to City’s City Attorney, and issued by a surety company satisfactory to Director, or a
{b) letter of credit naming City as beneficiary, in the form aftached as Exhibit C-2, and otherwise in form
satisfactory to City's City Attorney, issued by a bank satisfactory to Director. Notwithstanding the
foregoing, as may be provided in the Airport Commission Policy on Concession Deposits (Resolution No.
* 04-0153, August 3, 2004) as the same may be amended from time to time, Tenant shall be permitted to
submit as the Deposit alternative forms of deposit as specified therein. Such Deposit shall be renewed
annually and increased annually such that at all times, the Deposit is equal to one-half (#) the then
current Minimum Annual Guarantee, all at Tenant's cost. Such Deposit shall be kept in full force and
effect during the Term to ensure the faithful performance by Tenant of all covenants, terms, and
conditions of this Leass, including payment of Rent. The sum designated as the “Deposit” is and will
remain the sole and separate property of City until actually repaid to Tenant {or at City's option, the last
assignee (if any) of Tenant's interest hereunder), said sum not being earned by Tenant until all provisions
precedent for its payment to Tenant have been fuifilled. For Deposits in the form of a bond or letter of
credit, Tenant shall cause the surety company or bank issuing such bond or letter of credit to give
Director notice in writing by registered mail at least forty-five (45) days prior to the expiration date of such
bond or letter of credit of its intention not to renew said bond or letter of credit.

13.2 Maintenance of Deposit. Tenant shall cause the Deposit to be increased from time to
time such that at all times the Deposit is equal to one-half (1/2) the then current Minimum Annual
Guarantee, all at Tenant's cost. Tenant shall cause the bond or letter of credit to be kept in full force and
+ effect during the Term and any holdover period to ensure the faithful performance by Tenant of all -
covenants, terms, and conditions of this Lease, including payment of Rent. If and fo the extent City
accepts a Deposit which has an expiration date or cancellation/termination provision, Tenant shall cause
the surety company or bank issuing such bond or letter of credit to give Director notice in writing by
registered mail at least forty-five (45) days prior to the expiration date of such bond or letter of credit of its
intention not to renew or to cance! or terminate said bond or letter of credit. Tenant shall cause such
bond or letter of credit to be renewed, extended, or replaced, at Tenant’s sole cost, at least thirty (30)
days before the expiration date or cancellation date of the bond or letter of credit, with another bond or
letter of credit that complies with the requirements herein. If Tenant fails to do so, City may, without
notice to Tenant, draw on the entirety of the Deposit and hold the proceeds thereof as security hereunder.
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Tenant shall cause all notices fo be given to City under this Section 13 to be given to City at City’s
Insurance/Deposit Notice Address

13.3  Alternative Forms of Deposit. Notwithstanding the foregoing, if and to the extent
alternative form(s) of Deposit are permitted pursuant to the Airport Bid Deposit and Performance
Guarantee Policy, as authorized by Commission Resolution No. 04-0153, as such Policy may e amended
from time fo time, then Tenant may provide such alternative forms of Deposit. Tenant shall cause such
Deposit to be increased from time to time such that at all times the Deposit is equal to one-half (1/2) the
then current Minimum Annual Guarantee, all at Tenant's cost.

13.4  Use of Deposit. If Tenant fails to pay Rent or otherwise defaults with respect to any
provision of this Lease, City may use, apply or retain all or any portion of the Deposit for the payment of
Rent or other charge in default or for the payment of any other sum to which City may become obligated
by reason of Tenant’s default or to compensate City for any loss or damage which City may suffer
thereby. If City so uses or applies all or any portion of the Deposit, Tenant, within ten (10) days after
request therefore, shall deposit other security acceptable to Director with City in- an.amount sufficient to
restore the Deposit to the full amount thereof, and Tenant's failure to do so shall be a breach of this
Lease. City shall not be required to keep the Deposit or any proceeds thereof, as applicable, separate
from its general accounts. Any proceeds of the Deposit is and will remain the sole and separate property
of City until actually repaid to Tenant, said sum not being earned by Tenant until all provisions precedent
for its payment to Tenant have been fulfilled. If Tenant performs all of Tenant's obligations hereunder, the
Deposit, or the proceeds thereof, or so much thereof as has not theretofore been applied by City, shall be
returned, without payment of interest or other increment for its use, to Tenant (or, at City's option, to the
last assignee, if any, of Tenant's interest hereunder) within sixty (60) days after the expiration of the
Term, and after Tenant has vacated the Premises. No trust relationship xs created herein between City
and Tenant with respect o the Deposit or any proceeds thereof.

13.5 Other Agreements. If Tenant defaults with respect to any provision of any other
agreement between City and Tenant, including the Other Agreements, City may use, apply or retain all or
any portion of the Deposit for payment of any sum owing o City or to which City may become obligated
by reason of Tenant’s default or to compensate City for any loss or damage which City may suffer
thereby. Likewise, if Tenant defaults with respect to any provision under this Lease, City may use, apply,
or retain all or any portion of any deposit provided under any other agreement between City and Tenant, -
including the Other Agreements, for payment of any sum owing to City or to which City may become
obligated by reason of Tenant's defauit or to compensate City for any loss or damage which City may
suffer thereby. In the event the Deposit or any other deposit is so used, Tenant shall deposit other
security acceptable to Director with City in an amount sufficient to restore the Deposit to the full amount
thereof.

14. DAMAGE OR DESTRUCTION
14.1 Partial Destruction of the Premises.

(a) In the event the improvements on the Premises are damaged by any casualty which
is required to be insured against pursuant to this Lease, then Tenant shall repair such damage as soon
as reasonably possibie, at its own cost, and this Lease shall continue in full force and effect.

(b) In the event such improvements are damaged by any casualty not covered under an
insurance policy required to be maintained pursuant to this Lease, then City may, at City's option, either
(i) repair such damage as soon as reasonably possible at City's expense, in which event this Lease shall
continue in full force and effect, or (ii) give written notice to Tenant within sixty (680) days after the date of
occurrence of such damage of City’s intention to terminate this Lease. Such termination shall be effective
as of the date specified in such notice.
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(c) Notwithstanding the foregoing, if such damage is caused by an act or omission to act
of Tenant or a Tenant Entity, then Tenant shall repair such damage, promptly at its sole cost and
expense.

(d) In the event City elects to terminate this Lease pursuant to this Section 14.1, Tenant
shall have the right within ten (10) days after receipt of the required notice to notify City of Tenant's
intention to repair such damage at Tenant's expense, without reimbursement from City, in which event
this Lease shall continue in full force and effect and Tenant shall proceed to make such repairs as soon
as reasonably possible. If Tenant does not give such notice within the ten (10) day period, this Lease
shall be terminated as of the date specified in City’s notice. City shall not be required to repair any injury
or damage by fire or other cause, or to make any restoration or replacement of any paneling, decorations,
office fixtures, partitions, railings, ceilings, floor covering, equipment, machinery or fixtures or any cther
improvements or property installed in the Premises by Tenant or at the direct or indirect expense of
Tenant. Tenant shall be required to restore or replace same in the event of damage.

14.2  Total Destruction of Premises. If the improvements on the Premises are totally destroyed
during the Term from any cause whether or not covered by the insurance required herein (including any
destruction required by any authorized public authority), this Lease shall automatically termlnate as of the
date of such total destruction.

14.3  Partial Destruction of Terminal Building. If fifty percent (50%) or more of the Terminal
Building shall be damaged or destroyed by an insured risk, or if fifteen percent (15%) or more of the
Terminal Building shall be damaged or destroyed by an uninsured risk, notwithstanding that the Premises
may be unaffected thereby, each of City and Tenant may elect to terminate this Lease by giving notice to
the other within ninety (90) days from the date of occurrence of such damage or destruction, in which
event the Term of this Lease shall expire on a mutually agreed upon date and Tenant shall thersupon
surrender the Premises to City as required hereunder.

14.4  Damage Near End of the Term. If during the last year of the Term the improvements on
the Premises are partially destroyed or damaged, City may at City’s option terminate this Lease as of the
date of occurrence of such damage by giving written notice to Tenant of City’s election to do so within
thirty (30) days after the date of occurrence of such damage. In the event City elects to terminate this .
Lease pursuant hereto, Tenant shall have the right within ten (10) days after receipt of the required notice
to notify City in writing of Tenant's intention to repair such damage at Tenant’s expense, without
reimbursement from City, in which event this Lease shall continue in full force and effect and Tenant shall
proceed to make such repairs as soon as reasonably possible.

14.5 No Abatement of Rent; Tenant's Remedies.

(a) If the Premises are partially destroyed or damaged, Tenant shall have no claim
against City for any damage suffered by reason of any such damage, destruction, repair or restoration.
Tenant waives California Civil Code Sections 1932(2) and 1933(4) providing for termination of hiring upon
destruction of the thing hired.

. (b) Inno event will Tenant be entitled to an abatement of Rent resulting from any
damage, destruction, repair, or restoration described herein.

15. DEFAULT; REMEDIES

15.1  Event of Default. The occurrence of any one or more of the following events shall
constitute a breach of this Lease and an “Event of Default” hereunder:

() Tenant shall fail duly and punctually to pay Rent, or to make any other payment
requtred hereunder, when due to City, and such failure shall continue beyond the date specnﬂed ina
written notice of such default from Director, which date shall be no earlier than the third (3™) day after the
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effective date of such notice. Notwithstanding the foregoing, in the event there occurs two (2) defaults in
the payment of Rent or other payment during the Term, thereafter Tenant shall not be entitled to, and City
shall have no obligation to give, notice of any further defaults in the paymerit of Rent or other payment. In
such event, there shall be deemed to occur an “Event of Default” immediately upon Tenant's failure o
duly and punctually pay Rent or other payment hereunder; or

{b) Tenant shall become insolvent, or shall take the benefit of any present or future
msolvency statute, or shall make a general assignment for the benefit of creditors, or file a voluntary
petition in bankruptcy, or a petition or answer seeking an arrangement for its reorganization, or the
readjustment of its indebtedness under the federal bankruptcy laws, or under any other law or statute of
the United States or of any state thereof, or consent to the appointment of a receiver, trustee, or liquidator
of any or substantially all of its property; or

(c) A petition under any part of the federal bahkruptcy laws, or an action under any
present or future insolvency law or statute, shall be filed against Tenant and shall not be dismissed within
thirty (30) days after the filing thereof; or

(d) There shall occur a Transfer without the prior approval of the City; or
(e) Tenant shall voluntarily abandon, desert or vacate the Premises; or ,

(f) Any lien shall be filed against the Premises as a result of any act or omission of
Tenant, and shall not be discharged or contested by Tenant in good faith by proper legal proceedings
within twenty (20) days after receipt of notice thereof by Tenant; or

{g) Tenant shall fail to provide, maintain, increase, or replace, the Deposit as required
herein; or : , .

(h) Tenant shall fail to obtain and maintain the insurance required hereunder, or provide
coples of the policies or certificates to City as required herein; or

(i) Tenant shall fail to keep, perform and observe each and every other promise,
covenant and agreement set forth in this Lease, and such failure shall continue for a period of more than
three (3) days after delivery by Director of a written notice of such failure (the “First Notice”); or if
satisfaction of such obligation requires activity over a period of time, if Tenant fails to commence the cure
of such fallure within three (3) days after receipt of the First Notice, or thereafter fails to diligently
prosecute such cure, or fails to actually cause such cure within one hundred twenty (120) days after the
giving of the First Notice; or

(i) Tenant shall use or give its permission to any person to use any portion of Airport or
the Terminal Buildings used by Tenant under this Lease for any illegal purpose, or any purpose not
approved by Director; or

(k) There shall occur a defauit under any other agreement between Tenant and City,
including the Other Agreements, if any, and such default is not cured as may be provided in such
agreement; provided, however, that nothing herein shall be deemed to imply that Tenant shall be entitled
to additional notice or cure rights with respect to such default other than as may be provided in such other
agreement.

15.2  Statutory Notices. Notwithstanding anything to the contrary in this Section 15, any written
notice, other than as specifically set forth in this Section 15, required by any statute or law now or
hereafter in force Is hereby waived by Tenant to the fullest extent available under law. Any nofice given
by City pursuant to Section 15.1 may be the notice required or permitted pursuant to Section 1161 gt seq.
of the California Code of Civil Procedure or successor statutes, and the provisions of this Lease will not
require the giving of a notice in addition to the statutory notice to terminate this Lease and Tenant’s right
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to possession of the Premises. The periods specified in Section 15.1 within which Tenant is permitted to
cure any default following notice from City will run concurrently with any cure period provided by
applicable laws.

16.3 Remedies. Upon the occurrence and during the‘contmuance of an Event of Default, City
shall have the following rights and remedies in addition to all other nghts and remedies available to City at
law or in equity:

(a) City shall have the rights and remedies provided by California Civil Code
Section 1951.2 (damages on termination for breach), including the right to terminate Tenant's right to
- possession of the Premises. In the event this Lease is so terminated, City may recover from Tenant the
following damages: :

(i) The “worth at the time of the award” of the unpaid Rent earned to the
time of termination hereunder; o

(i) The “worth at the time of the award” of the amount by which the unpaid
Rent which would have been earned after termination until the time of award exceeds the amount of such
rental loss that Tenant proves could be reasonably avoided; and

(i) The “worth at the time of the award” of the amount by which the unpaid
Rent for the balance of the Term after the time of award exceeds the amount of such rental loss that
Tenant proves could be reasonably avoided; and

(iv) Any other amount necessary to compensate City for all the detriment
proximately caused by Tenant’s failure to perform its obligations.under this Lease or which in the ordinary
course of things would be likely to result therefrom.

For purposes of the foregoing, the “worth at the time of award” of the amounts referred to in clauses (i)
and (i) above is computed by allewing interest at the lower of 18% per annum and the highest rate legally
permitted under applicable law. The “worth at the time of award” of the amount referred to in clause (iil)
above is computed by discounting such amount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of award plus 1% {one percent). Notwithstanding any other provisions hereof, any
efforts by City to mitigate damages caused by Tenant’s breach of this Lease shall not constitute a waiver
of City’s right to recover damages hereunder and shall not affect the right of City to indemnification
pursuant to the provisions of Section 12 [Waliver; Indemnity; Insurance] hereof. For purposes of
calculating City's damages comprising Base Rent based on Gross Revenues, that amount will be
computed by determining the highest Base Rent accruing in any Lease Year during the immediately
preceding three Lease Years or such shorter period if the Term prior to termination was less than three
Lease Years. Tenant agrees that Tenant's obligations under this Lease, including the payment of Base
Rent, are independent covenants and are not conditioned on the cevenants or warranties of City.

{b) City shall have the right and remedy described in California Civil Code
Section 1951.4. City may elect not to terminate this Lease and let this Lease continue, in which case City
may enforce all its rights and remedies under this Lease, including the right to recover Rent as it becomes
due under this Lease. Acts of maintenance or preservation or efforts to relet the Premises or the
appointment of a receiver upon the initiative of City to protect City’s interest under this Lease shall not
constitute a termination of Tenant's right to possession.

(c) City shall have the right and power, as attorney in fact for Tenant, to enter and to -
sublet the Premises, to collect rents from all subtenants and to provide or arrange for the provision of all
services and fulfill all obligations of Tenant {as permitted in accordance with the terms of this Lease) and
City is hereby authorized on behalf of Teniant, but shall have absolutely no obligation, to provide such
services and fulfill such obligations and to incur all such expenses and costs as City deems necessary in
connection therewith. Tenant shall be liable immediately to City for all costs and expenses City incurs in
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collecting such rents and arranging for or providing such services or fulfilling such obligations. City is
hereby authorized, but not obligated, to relet the Premises or any part thereof on behalf of Tenant, to

- incur such expenses as may be necessary to effect a relet and make said relet for such term or terms,
upon such conditions and at such rental as City in its sole discretion may deem proper. Tenant shali be
liable immediately to City for all reasonable costs City incurs in reletting the Premises required by the
reletting, and other costs. If City relets the Premises or any portion thereof, such reletting shall not relieve
Tenant of any obligation hereunder, except that City shall apply the rent or other proceeds actually
coliected by it as a result of such reletting against any amounts due from Tenant hereunder to the extent
that such rent or other proceeds compensate City for the nonperformance of any obligation of Tenant
hereunder. Such payments by Tenant shall be due at such times as are provided elsewhere in this
Lease, and City need not wait until the termination of this Lease, by expiration of the Term hereof or
otherwise, to recover them by legal action or in any other manner. City may execute any lease made
pursuant hereto in its own name, and the lessee thereunder shall be under no obligation to see to the
application by City of any rent or other proceeds, nor shall Tenant have any right to collect any such rent
or other proceeds. City shall not by any reentry or other act be deemed to have accepted any surrender
by Tenant of the Premises or Tenant’s interest therein, or be deemed to have otherwise terminated this -
Lease, or to have relieved Tenant of any obligation hereunder, unless City shall have given Tenant
express written notice of City’s election to do so as set forth herein

(d) City shall have the right to have a receiver appointed upon applacation by City to take
possassion of the Premises and to coliect the rents or profits therefrom and to exercise all other rights
and remedies pursuant to this Section 15.3.

(e) City shall have the right to enjoin, and any other remedy or right now or hereafter
available to a landlord against a defaulting tenant under the laws of the State of California or the equitable
powers of its courts, and not otherwise specifically-reserved herein.

(f) City may elect to terminate any other agreement between Tenant and City, including
the Other Agreements, if any.

. 1564  City’s Right to Perform. All agreements and provisions to be performed by Tenant under
any of the terms of this Lease shall be at its sole cost and expense and without any abatement of Rent. If
Tenant shall fail to make any payment or perform any act on its part to be performed hereunder and such
failure shall continue for ten (10) days after notice thereof by City, City may, but shall not be obligated to
do so, and without waiving or releasing Tenant from any.obligations of Tenant, make any such payment
or perform any such other act on Tenant's part to be made or performed as provided in this Lease. All
sums so paid by City and all necessary incidental costs shall be deemed additional rent hereunder and
shall be payable to City on demand, and City shall have (in addition to any other right or remedy of City)
the same rights and remedies in the event of the nonpayment thereof by Tenant as in the case of default
by Tenant in the payment of Rent.

15.5  Rights Related to Termination. In the event of any termination based on any breach of
the covenants, terms and conditions contained in this Lease, City shall have the option at once and
without further notice to Tenant to enter upon the Premises and fake exclusive possession of same. City
may remove or store any personal property located therein, at the sole cost and expense of Tenant
_ without City being liable to Tenant for damage or loss thereby sustained by Tenant. Upon such
termination by City, all rights, powers and privileges of Tenant hereunder shall cease, and Tenant shall
immediately vacate any space occupied by it under this Lease, and Tenant shall have no claim of any
kind whatsoever against City or any City Entity by reason of such termination, or by reason of any act by
City or any City Entity incidenta! or related thereto. In the event of the exercise by City of such option to
terminate, Tenant shall have no right to or claim upon any improvements or the value thereof, which may
have been previously installed by Tenant in or on the Premises.

15,6  Cumulative Rights. The exercise by City of any remedy provided in this Lease shall be
cumulative and shall in no way affect any other remedy available to City under law or equity.
{28}
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15.7  Prepayment. As provided in Section 4.10 [Prepay Rent], if Tenant defaults in the
payment of Rent, City may require prepayment of Rent, Such right shall be in addition to and not in lisu
of any and all other rights hereunder, or at law or in equity.

15.8  Fines. If Tenant defaults under any of the Lease terms specified below, Director may
elect to impose the fines described below on the basis of per violation per day:

Violation Section Fine
Violation of Premises Clause 1 $100
Violation of Use Section 3 $300
Failure to cause operations or Premises to comply with 3.13 . . $100
Laws
Failure to submit required documents and reports, including 4.4, 4.5, and $100
Sales Reports ' others
Construction or Alterations without City approval 7 $100
Failure to make required repairs , -9 $300
Unauthorized advertising or signage ' 10 ‘ $100
Failure to obtain/maintain insurance 12 . $300
Failure to obtain or maintain Deposit 13 : $300
Failure to abide by any other term in this Lease ' $300

Director’s right to impose the foregoing Fines shall be in addition to and not in lieu of any and all
other rights hereunder, in the Airport Rules, or at law or in equity. City shall have no obligation to Tenant
to impose Fines on or otherwise take action against any other tenant at the Airport. Such Fines shall
constitute “Additional Rent.”

15,9  City Lien. Tenant hereby grants to City a lien upon and security interest in all fixtures,
chattels and personal property of every kind now or hereafter to be placed or installed in or on the
Premises, and agrees that in the event of any default on the part of Tenant City has all the rights and
remedies afforded the secured party by the chapter on "Default” of the Uniform Commercial Code in the
state wherein the Premises are located on the date of this Lease and may, in connection therewith, also
{(a) enter on the Premises to assemble and take possession of the collateral, {b) require Tenant to
assemble the collateral and make its possession available to the City at the Premises, (c) enter the
Premises, render the collateral, if equipment, unusable and dispose of it in a manner provided by the
Uniform Commercial Code on the Premises. Tenant agrees to execute such instruments as City may
request to perfect such lien, and designates also Director his attorney-in-fact for purposes of executing
such documents.

15.10 Commencement of Legal Actions. Any legal action by City to enforce any obligation of
Tenant or in the pursuit of any remedy hereunder shall be deemed timely filed if commenced at any time
prior o one (1) year after the expiration or termination of the Term hereof or prior o the expiration of the
statutory limitation period that would be applicable except for this Section 15.10, whichever period expires
later.

15.11  Waiver of Notice. Except as otherwise expressly provided in this Section 15, Tenant
hereby expressly waives, so far as permitted by law, the service of any notice of intention to enter or re-
enter provided for in any statute, or of the institution of legal proceedings to that end, and Tenant, for and
on behalf of itself and all persons claiming through or under Tenant, also waives any nght of redemption

[29]

- Boarding Area “F" Pharmacy, Health and Beauty Store Lease
Harmony Pharmacy and Health Center, Inc.
807



or relief from forfeiture under California Code of Civil Procedure Sections 1174 or 1179, or under any
other present or future law, if Tenant is evicted or City takes possession of the Premises by reason of any
default by Tenant hereunder.

16. SURRENDER

Tenant shall at the end of the Term surrender to City the Premises and all Alterations, additions
and improvements thereto in the same condition as when received, ordinary wear and tear and damage
by fire, earthquake, act of God, or the elements excepted. Subject to City’s right to require removal
pursuant to Section 7 [Investments; Alterations] hereof, all Alterations and improvements installed in the
Premises by Tenani (other than Tenant's trade fixtures), shall, without compensation to Tenant, then
become City’s property free and clear of all claims to or against them by Tenant or any third person. In
the event that Tenant shall fail to remove its personal property, including frade fixtures, on or before the
Expiration Date, such personal property shall become City's property free and clear of all claims to or
against them by Tenant or any third person. In such event, City shall not be responsible for any Losses
related to such personal property, and City may sell or otherwise dispose of such personal property.

17.  HAZARDOUS MATERIALS

17.1  Definitions. As used herein, the following terms shall have the meanings hereinafter set
forth:

(a) “Environmental Laws” shall mean any federal, state, local or administrative law,
rule, regulation, order or requirement relating to industrial hygiene, environmental conditions or
Hazardous Materials, whether now in effect or hereafter adopted, including the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. Sections
9601, et seq.), the Resources Conservation and Recovery Act of 1876 (42 U.S.C. Section 9601, et seq.),
the Clean Water Act (33 U.S.C. Section 1251, et seq.), the Safe Drinking Water Act (14 U.S.C. Section
401, et seq.), the Hazardous Materials Transportation Act (49 U.S.C. Section 1801, et seq.), the Toxic
Substance Control Act (15 U.S.C. Section 2601, et seq.), the California Hazardous Waste Control Law
{California Health and Safety Code Section 25100, et seq.), the Porter-Cologne Water Quality Control Act
{California Water Code Section 13000, et seq.), and the Safe Drinking Water and Toxic Enforcement Act
of 1986 (California Health and Safety Code Section 25249.5, et seq.

(b) “Hazardous Material” shall mean any material that, because of its guantity,
concentration or physical or chemical characteristics, is deemed by any federal, state or local
governmental authority to pose a present or potential hazard to human health or safety or to the
environment. “Hazardous Material” includes, without limitation, any material or substance defined as a
“hazardous substance,” or “poliutant” or “contaminant” pursuant to any Environmental Law; any asbestos
and asbestos containing materials; petroleum, including crude oil or any fraction thereof, natural gas or
natural gas liquids; and any materials listed in the Airport’s Tl Guide.

(¢): “Release” when used with respect to Hazardous Material shall include any actual or
imminent spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into or inside the Building, or in, on, under or about the Property.

(d) “Pre-Existing Condition” means the existence of any Hazardous Materials on the
Premises immediately prior to the Commencement Date.

17.2  Tenant’s Covenants.

(a) Neither Tenant nor any Tenant Entity shall cause any Hazardous Materiaf to be
brought upon, kept, used, stored, generated or disposed of in, on or about the Premises or the Airport, or
transported to or from the Premises or the Airport; provided that Tenant may use such substances as are
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customarily used in retall sales so long as such use is in compliance with all applicable Environmental
Laws and the Airport's Tl Guide.

(b) Tenant shall handle Hazardous Materials discovered or introduced on the Premises
during the Term in compliance with all Environmental Laws and the Airport's T1 Guide. Tenant shall
protect its employees and the general public in accordance with all Environmental Laws.

(c¢) Inthe event Tenant becomes aware of the actual or possible Release of Hazardous
Materials on the Premises or elsewhere on the Airport, Tenant shall promptly give notice of the same to
City. Without limiting the generality of the foregoing, Tenant shall give notice fo City of any of the
following: (f) notice of a Release of Hazardous Materials given by Tenant, any subtenant, or other
occupant to any governmental or regulatory agency; (i) notice of a violation or potential or alleged
violation of any Environmental Law received by Tenant, any subtenant, other occupant on the Premises
from any governmental or regulatory agency; (iii) any inquiry, investigation, enforcement, cleanup,
removal, other action that is instituted or threatened by a government or regulatory agency, (iv) any claim
that Is instituted or threatened by a third party against Tenant, any subtenant, or other occupant on the
Premises that relates to Hazardous Materials; and (v) any notice of termination, expiration, or material
amendment to any environmental operating permit or license necessary for the use of the Premises.

(d) AtDirector’s request, Tenant shall provide information necessary for Clty to confirm
that Tenant is complying with the foregoing covenants.

17.3  Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless City from
and against any and all Losses arising during or after the Term as a result of or arising from: (a) a breach
by Tenant of its obligations contained in the preceding Section 17.2 [Tenant's Covenants], or (b) any
Release of Hazardous Material from, in, on or about the Premises or the Airport caused by the act or
omission of Tenant or any Tenant Entity, or (¢) the existence of any Hazardous Materials on the
Premises, except to the extent that Tenant can demonstrate that such Hazardous Matena!s ‘constitutes a
Pre-Existing Condition. .

174  Environmental Audit. Upon reasonable notice, Director shall have the right but not the
obligation to conduct or cause to be conducted by a firm acceptable to Director, an environmental audit or
any other appropriate investigation of the Premises for possible environmental contamination. Such
investigation may include environmental sampling and equipment and facility testing, including the testing
of secondary contamination. No such testing or investigation shall limit Tenant's obligations hereunder or
constitute a release of Tenant's obligations therefor. Tenant shall pay all costs associated with said
investigation in the event such investigation shall disclose any Hazardous Materials contamination as to-
which Tenant is liable hereunder.

17.5  Closure Permit. Prior to the termination or expiration of this Lease, Director shall have
the right to require Tenant to file with the City an application for a Closure Permit for decontamination of
the site and investigation and removal of all Hazardous Materials in compliance with the Airport's Tl
Guide, the Airport Rules, and all Laws. The Closure Permit may require a plan for long-term care and
surveillance of any contamination aflowed to remain at the Premises or Airport property and an
acknowledgment of responsibility and indemnification for any and all Losses associated with any such -
contamination. Without fimiting the foregoing provision, City reserves the right to require Tenant to, and
in such event Tenant shall, at Tenant's sole cost and expense, decontaminate the Premises and remove
any Hazardous Materials discovered during the Term, except those Hazardous Materials which constitute’
Pre-Existing Conditions. Such removal shall be performed to the Director’s reasonable satisfaction.
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18, EMINENT DOMAIN

18.1  Definitions. For purposes of this Section 18, the following capitalized terms shall have
the following meanings:

(a) “Award” means all compensation, sums or value paid, awarded or received for a.
Taking, whether pursuant to judgment, agreement, settlement or otherwise,

(b) “Date of Taking” means the earlier of: (a) the date upon which titie to the portion of
the Premises taken passes to and vests in the condemnor, and {(b) the date on which Tenant is
dispossessed

(c) “Taking” means a taking or damaging, including severance damage, by eminent
domain, inverse condemnation or for any public or quasi-public use tunder applicable Laws. A Taking
may occur pursuant to the recording of a final order of condemnation, or by voluntary sale or conveyance
in lieu of condemnation or in settlement of a condemnation action.

18.2  General. If during the Term or during the period between the execution of this Lease and
the Commencement Date, any Taking of all or any part of the Premises or any interest in this Lease
occurs, the rights and obligations of the parties hereunder shall be determined pursuant to this Section
18. City and Tenant intend that the provisions heraof govern fully in the event of a Taking and
accordingly, the Parties each hereby waives any right to terminate this Lease in whole or in part under
Sections 1265.120 and 1265.130 of the California Code of Civil Procedure or under any similar Law now
or hereafter in effect.

18.3  Total Taking; Automatic Termination. If a totai Taking of the Premises occurs, then this
Lease shall terminate as of the Date of Taking.

18.4 Partial Taking; Election to Terminate.

(a) If a Taking of any portion (but less than all) of the Premises occurs, then this Lease
shall terminate in its entirety if all of the following exist: (a) the partial Taking renders the remaining
portion of the Premises untenantable or unsuitable for continued use by Tenant for the Permitted Use; (b)
the condition rendering the Premises untenantable or unsuitable either is not curable or is curable but City
is unwilling or unable to cure such condition; and (c) City elects to terminate. .

(b) If a partial Taking of a material portion of the Termmal occurs, City shall have the
right to termmate this Lease in its entirety.

{c) City’s elections fo terminate this Lease pursuant to this Section 18 shall be exercised
by City's giving notice to Tenant on or before the date that is one hundred twenty (120) days after the
Date of Taking, and thereafter this Lease shall terminate upon on the thll’tief.h (30th) day after such notice
is given.

18.5  Tenant Monetary Obligations; Award. Upon termination of this Lease pursuant to an
election under Section 18.4 [Partial Taking; Election to Terminate] above, then: {a) Tenant’s obligation to
pay Base Rent shall continue up until the date of termination, and thereafter shall cease, and (b) City
shall be entitled to the entire Award in connection therewith (including any portion of the Award made for .
the value of the leasehold estate created by this Lease), and Tenant shall have no claim against City for
the value of any unexpired term of this Lease, provided that Tenant may make a separate claim for
compensation, and Tenant shall receive any Award made specifically to Tenant, for Tenant's relocation
expenses or the interruption of or damage to Tenant's business or damage to Tenant's personal property.
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18.6  Partial Taking; Continuation of Lease. If a partial Taking of the Premises occurs and this
Lease is not terminated in its entirety under Section 18.4 [Partial Taking; Election to Terminate] above, .
then this Lease shall terminate as to the portion of the Premises so taken, but shall remain in full force
and effect as to the portion not taken, and the rights and obligations of the Parties shall be as follows: (a)
the Minimum Annual Guarantee shall be adjusted by Director to reflect the Taking, and (b) City shall be
entitled to the entire Award in connection therewith (including, but not limited to, any portion of the Award
made for the value of the leasehold estate created by this Lease). Tenant shall have no claim against
City for the value of any unexpired Term of this Lease, provided that Tenant may make a separate claim
for compensation. Tenant shall retain any Award made specifically to Tenant for Tenant’s relocation
expenses or the interruption of or damage to Tenant’s business or damage to Tenant's personal property.

18.7 Temporary Takings. Notwithstanding anything to contrary in this Section, if a Taking
occurs with respect to all or any part of the Premises for a limited period of time not in excess of one
hundred eighty (180) consecutive days, this Lease shall remain unaffected thereby, and Tenant shall
continue to pay Rent, and to perform all of the terms, conditions and covenants of this Lease. In the
event of such temporary Taking, City shall be entitled to receive any Award.

19. CITY AND OTHER GOVERNMENTAL PROVISIONS

19.1  MacBride Principles - Northemn Ireland. Pursuant to San Francisco Administrative Code
§12.F.5, the City and County of San Francisco urges companies doing business in Northern Ireland to
move towards resolving employment inequities, and encourages such companies to abide by the
MacBride Principles. The City and County of San Francisco urges San Francisco companies to do
business with corporations that abide by the MacBride Principles. By signing below, the person executing
this agreement on behalf of Tenant acknowledges that he or she has read and understood this section.

19.2  Charter. The terms of this Lease shall be governed by and subject to the budget and
fiscal provisions of the Charter of the City and County of San Francisco.

18.3  Tropical Hardwood and Virgin Redwood Ban. The City and County of San Francisco
urges companies not to import, purchase, obtain or use for any purpose, any tropical hardwood, tropical
hardwood wood product, virgin redwood or virgin redwood wood product. Except as expressly permitted
by the application of Sections'802(b) and 803(b) of the San Francisco Environmental Code, Tenant shall
not provide any items to the construction of Alterations, or otherwise in the performance of this Lease
which are tropical hardwoods, tropical hardwood wood products, virgin redwood, or virgin redwood wood
products. In the event Tenant fails to comply in good faith with any of the provisions of Chapter 8 of the
San Francisco Environmental Code , Tenant shall be liable for liquidated damages for each violation in
any amount equal to Tenant’s net prcnr it on the contract, or five percent (5%) of the total amount of the
contract doliars, whlchever is greater.

19.4 No Representations. Tenant acknowledges and agrees that neither City nor any person
on behalf of City has made, and City hereby disclaims, any representations or warranties, express or
implied, regarding the business venture proposed by Tenant at the Airport, including any statements
relating to the potential success or profitability of such venture. Tenant represents and warrants that it
has made an independent investigation of all aspects of the business venture contemplated by this Lease
and the Permitted. Use.

18.5  Effect of City Approvals. Notwithstanding anything to the contrary herein, Tenant
acknowledges and agrees that City is entering into this Lease as a landowner, and not as a regulatory
agency with police powers. Accordingly, any construction, alterations, or operations contemplated or
performed by Tenant hereunder may require further authorizations, approvals, or permits from
governmental regulatory agencies, including the Airport’s Quality Control Department. Nothing in this
Lease shall {imit Tenant's obligation to obtain such other authorizations, approvals, or permits. No
inspection, review, or approval by City pursuant to this Lease shall constitute the assumption of, nor be
construed to impose, responsibility for the legal or other sufficiency of the matter inspected, reviewed, or
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approved. In particular, but without limiting the generality of the foregoing, in approving plans and
specnf ications for Alterations, City (a) is not warranting that the proposed plan or other action complies
with applicable Laws, and (b) reserves its right to insist on full compliance in that regard even after its
approval has been given or a permit has been issued.

18.6  Limitation on Damages. Notwithstanding anything to the contrary herein, in no event will
City or any City Entity be liable to Tenant or any Tenant Entity for any consequential, mcxdental or special
damages, or special damages, or lost revenues or lost profits.

19.7  Sponsor's Assurance Agreement. This Lease shall be subordinate and subject to the |
terms of any “Sponsor's Assurance Agreement” or any like agreement heretofore or hereinafter entered
into by City and any agency of the United States of America.

19.8  Federal Nondiscrimination Regulations.

(a) Tenant understands and acknowledges that City has given to the United States of
America, acting by and through the Federal Aviation Administration, certain assurances with respect to
nondiscrimination, which have been required by Title Vi of the Civit Rights Act of 1964, as effectuated by
Title 49 of the Code of Federal Regulations, Subtitle A - Office of the Secretary of Transportation, Part 21,
as amended, as a condition precedent to the government making grants in aid to City for certain Airport
programs and activities, and that City is required under said Regulations to include in every agreement or
concession pursuant to which any person or persons other than City, operates or has the right to operate
any facility on the Airport providing services to the public, the following covenant, to which Tenant agrees
as follows: “Tenant in its operation at and use of San Francisco International Airport, covenants that (1)
no person on the grounds of race, color, or national origin shall be excluded from participation in, denied
the benefits of, or be otherwise subjected to discrimination in the use of said facilities; (2) that in the
construction of any improvements on, over, or.under such land and the furnishing of services thereon, no
person on the grounds of race, color, or national origin shall be excluded from participation in, denied the
benefits of, or otherwise be subjected to discrimination, and (3) that the grantee, licensee, permittee, etc.,
shall use the Premises in compliance with all other requirements imposed by or pursuant to Title 49,
Code of Federal Regulations, Subtitle A, Office of the Secretary of Transportation, Part 21,
Nondiscrimination in Federally-Assisted Programs of the Department of Transportation Effectuations of
Title VI of the Civil Rights Act of 1964, and as said regulations may be amended.”

{b) (i) This agreement is subject to the requirements of the U.S. Department of
Transportation’s regulations, 43 CFR part 23. The concessionaire or contractor agrees that it will not
discriminate against any business owner because of the owner’s race, color, national origin, or sex in
connection with the award or performance of any concession agreement, management contract, or
subcontract, purchase or lease agreement, or other agreement covered by 48 CFR part 23. (ii) The
concessionaire or contractor agrees to include the above statements in any subsequent concession
agreement or contract covered by 49 CFR part 23 that it enters and cause those businesses to similarly
include the statements in the further agreements.

19.9  Federal Affimative Action Reqgulations. Tenant assures that it will undertake an
affirmative action program as required by 14 CFR Part 152, Subpart E, to insure that no person shall on
the grounds of race, creed, color, national origin, or sex be excluded from participating in any employment
activities covered in 14 CFR Part 152, Subpart E. Tenant assures that no person shall be excluded on
these grounds from participating in or receiving the services or benefits of any program or activity covered
by this subpart. Tenant assures that it will require that jts covered sub-organizations provide assurances
to Tenant that they similarly will undertake affirmative action programs and that they will require
assurances from their sub-organizations, as required by 14 CFR Part 152, Subpart E, to the same effect.
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19.10 City’s Nondiscrimination Ordinance.

(a) In the performance of this agreement, Tenant agrees not to discriminate against any
employee, City and County employee working with Permittee, applicant for employment Tenant, or
against any person seeking accommodations, advantages, faciiities, privileges, services, or membership
in all business, social, or other establishments or organizations operated by Tenant, on the basis of the
fact or perception of a person’s race, color, creed, religion, national origin, ancestry, age, height, weight,
sex, sexual orientation, gender identity, domestic partner status, marital status, disability or Acquired
Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such
protected classes, or in retaliation for opposition to discrimination against such classes.

{b) Tenant shall include in all subleases and other subcontracts relating to the Premises
hereunder a non-discrimination clause in substantially the form of subsection (a) above. In addition,
Tenant shall incorporate by reference in all subleases and other subcontracts the provisions of Sections
12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code and shall require all
subtenants and other subcontractors to comply with such provisions. Tenant’s failure to comply with- the
obligations in this subsection shall constitute a material breach of this Lease.

(c) Tenant does not as of the date of this Lease and will not during the Term, in any of its
operations in San Francisco, where the work is being performed for the City, or elsewhere within the
United States, discriminate in the provision of bereavement leave, family medical leave, health benefits,
membership or membership discounts, moving expenses, pension and retirement benefits or travel
benefits, as well as any benefits other than the benefits specified above, between employees with
domestic partners and employees with spouses, and/or between the domestic partners and spouses of
such employees, where the domestic partnership has been registered with a governmental entity
pursuant to state or local law authorizing such registration, subject to the conditions set forth in Section
12B.2(b) of the San Francisco Administrative Code.

(d) Tenant hereby represents that prior to execution of this Lease (i) Tenant executed
and submitted to the Human Rights Commission of the City and County of San Francisco (the “HRC”) the
“Chapter 12B Declaration: Nondiscrimination in Confracts and Benefits” form (Form HRC-12B-101)", with

. supporting documentation, and (ii) the HRC approved such form.

{e) The provisions of Chapters 12B and 12C of the San Francisco Adminisirative Code
relating to non-discrimination by parties contracting for the lease of City property are incorporated in this
Section by reference and made a part of this Lease as though fully set forth herein. Tenant shall comply
fully with and be bound by all of the provisions that apply to this Lease under such Chapters of the
Administrative Code, including but not limited to the remedies provided in such Chapters. Without limiting
the foregoing, Tenant understands that pursuant to Section 12B.2(h) of the San Francisco Administrative
Code, a penalty of $50 for each person for each calendar day during which such person was
discriminated against in violation of the provisions of this Lease may be assessed against Tenant and/or
deducted from any payments due Tenant.

. 19.11 Conflict of Interest. Through its execution of this Agreement, Tenant acknowledges that it
is familiar with the provisions of section 15.103 of City's Charter, Article ill, Chapter 2 of City's Campaign
and Governmental Conduct Code, and sections 87100 et seq and sections 1090 et seq. of the
Government Code of the State of California, and certifies that it does not know of any facts which
constitute a violation of said provision and agrees that if it becomes aware of any such fact during the
term of this Agreement it shall immediately notify Landlord.

18.12 Prevailing Rates of Wage. Tenant shali abide by Airport Commission Policy
No. 80-0031, requiring that Tenant pay generally prevailing rates of salaries, wages, and employee
benefifs, to its employees working at San Francisco Infernational Airport pursuant to this Lease.
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19.13 Declaration Regarding Airport Private Roads. Tenant hereby acknowledges and agrees
that all roads existing at the date of execution hereof within the boundaries of the Airport, as shown on the
current official Airport plan and as it may be revised, are the private property and private roads of the City
and County of San Francisco, with the exception of that portion of the old Bayshore Highway which runs
through the southern limits of the City of South San Francisco and through the northern portion of the
Airport to the intersection with the North Airport Road as shown on said Airport Plan, and with the
exception of that portion of the North Airport Road which runs from the off and on ramps of the State
Bayshore Freeway to the intersection with said old Bayshore Highway as shown on said Airport Plan. It
further acknowledges that any and all roads hereafter constructed or opened by City within the Airport
boundaries will be the prlvate property and road of City, unless otherwise designated by appropriate
action.

19.14 No Relocation Assistance; Waiver of Claims. Tenant acknowledges that it wiIl not be a
displaced person at the time this Lease is terminated or expires by its own terms, and Tenant fully
releases, waives, and discharges forever any and all claims or other Losses, against and covenants not
to sue City or any City Entity under any Laws, including any and all claims for relocation benefits or
assistance from City under federal and state relocation assistance laws. Without limiting Section 5
[Assignment or Subletting}, Tenant shall cause any Transferee to expressly waive entitlement to any and
all relocation assistance and benefits in connection with this Lease. Tenant shall indemnify, defend, and

hold harmless City for any and all Losses arising out of any relocation assistance or benefits payable to
any Transferee.

19.15 Drug-Free Workplace. Tenant acknowledges that pursuant to the Federal Drug-Free
Workplace Act of 1988, the unlawful manufacture, distribution, possession or use of a controlied
substance is prohibited on City premises. Any violation of this prohibition by Tenant or any Tenant Entity
shall constitute a default hereunder.

19.16 Compliance with Americans With Disabilities Act. Tenant acknowledges that, pursuant to
the ADA, programs, services and other activities provided by a public entity, whether directly or through a
contractor, must be accessible to the disabled public. Tenant shall provide the services specified in this
Lease in a manner that complies with the ADA and any and all other applicable federal, state and local
disability rights legislation. Tenant agrees not fo discriminate against disabled persons in the provision of
services, benefits or activities provided under this Lease and further agrees that any violation of this
prohibition on the part of Tenant, its employees, agents or assigns shall constitute a material breach of
this Lease.

19.17 Sunshine Ordinance. In accordance with S.F. Administrative Code Section 67.24(e),
contractors’ bids, responses to RFPs and all other records of communications between the City'and
persons or firms seeking contracts shall be open to inspection immediately after a contract has been
awarded. Nothing in this provision requires the disclosure of a private person’s or organization’s net
worth or other proprietary financial data submitted for qualification for a contract or other benefits until and
uniess that person or organization is awarded the contract or benefit. Information provided which is
covered by this paragraph will be made available to the public upon request.

19.18 [INTENTIONALLY DELETED]

19.19 Pesticide Prohibition. Tenant shall comply with the provisions of Section 308 of
Chapter 3 of the San Francisco Environment Code (the “Pesticide Ordinance”) which (i) prohibit the use
of certain pesticides on City property, (ii) require the posting of certain notices and the maintenance of
certain records regarding pesticide usage and (iii) require Tenant to submit to the Airport an integrated
pest management (“IPM”) plan that (a) lists, to the extent reasonably possible, the types and estimated
quantities of pesticides that Tenant may need to apply to the Premises during the terms of this Lease,
(b} describes the steps Tenant will take to meet the City's IPM Policy described in Section 300 of the
Pesticide Ordinance and (c) identifies, by name, titie, address and telephone number, an individual to act
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as the Tenant's primary IPM contact person with the City. In addition, Tenant shall comply with the
requirements of Sections 303(a) and 303(b) of the Pesticide Ordinance.

19.20 First Source Hiring. Tenant shall comply with the San Francisco First Source Hiring
Ordinance (Board of Supervisors Ordinance No. 264-98) in cooperation with the Airport Commission
Office of Employment and Community Partnerships pursuant to the First Source Hiring Agreement
entered into between the Airport Commission and the Tenant concurrently herewith, and incorporated
herein by reference.

19.21 Labor Peace/Card Check Rule. Without limiting the generality of other provisions herein
requiring Tenant to comply with all Airport Rules, Tenant shall comply with the Airport's Labor Peace/Card
Check Rule, adopted on February 1, 2000, pursuant to Airport Commission Resolution No. 00-0048 (the
“Labor Peace/Card Check Rule”). Capitaiized terms not defined in this provision are defined in the
Labor Peace/Card Check Rule. To comply with the Labor Peace/Card Check Ruie, Tenant shall, among
other actions: (a) Enter into a Labor Peace/Card Check Agreement with any Labor Organization which
requests such an agreement and which has registered with the Airport Director or his/her designee, within
thirty (30) days after the Labor Peace/Card Check Agreement has been requested; (b) Not less than thirty
(30) days prior to the modification of this Lease, Tenant shall provide notice by mail to any Labor
Organization or federation of labor organizations which have registered with the Director or his/her
designee (‘registered labor organization”), that Tenant is seeking to modify or extend this Lease; (c)
Upon issuing any request for propaosals, invitations to bid, or similar nofice, or in any event not less than
thirty (30) days prior to entering into any Subcontract, Tenant shall provide notice to all registered labor
organizations that Tenant is seeking to enter into such Subcontract; and (d) Tenant shall include in any
subcontract with a Subcontractor performing -services pursuant to any Covered Contract, a provision
requiring the Subcontractor to comply with the requirements of the Labor Peace/Card Check Rule. if
Airport Director determines that Tenant shall have violated the Labor Peace/Card Check Rule, Airport
Director shall have the option to terminate this Lease, in addition to exercising all other remedies
available to him/her,

19.22 Reguiring Minimum Compensation. Tenant agrees to comply fully with and be bound by
all of the provisions of the Minimum Compensation Ordinance (MCO), as set forth in San Francisco
Administrative Code Chapter 12P (Chapter 12P), including the remedies provided, and implementing
" guidelines and rules. The provisions of Chapter 12P are incorporated herein by reference and made a
part of this Agreement as though fully set forth. The text of the MCQ is available on the web at
hitp://www.sfgov.org/site/olse_index.asp. Capitalized terms used in this Section and not defined in this
Agreement shall have the meanings assigned to such terms in Chapter 12P. Consistent with the
requirements of the MCO, Tenant agrees {o all of the following:

{a) For each hour worked by a Covered Employee during a Pay Period on the
property covered by this Agreement, Tenant shall provide to the Covered Employee no less than the
Minimum Compensation, which includes a minimum hourly wage and compensated and uncompensated
time off consistent with the reqmrements of the MCO. For the hourly gross compensation portion of the
MCO, Tenant shall pay a mmlmum of $10 77 an hour beginning January 1, 2005 and for the remainder of
the term of this Agreement.

). Tenant shall not discharge, reduce in compensation, or otherwise discriminate
against any employee for complaining to the City with regard to Tenant’s compliance or anticipated
compliance with the requirements of the MCO, for opposing any practice proscribed by the MCO, for
participating in proceedings related to the MCO, or for seeking to assert or enforce any rights under the
MCO by any lawful means.

(c) Tenant understands and agrees thatfthe failure to comply with the requirements
of the MCO shall constitute a material breach by Tenant of the terms of this Agreement. The City, acting
through the Contracting Department, shall determine whether such a breach has occurred.
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(d) If, within 30 days after receiving written notice of a breach of this Agreement for’
violating the MCO, Tenant fails to cure such breach or, if such breach cannot reasonably be cured within
such period of 30 days, Tenant fails to commence efforts to cure within such period, or thereafter fails
diligently to pursue such cure to completion, the City, acting through the Contracting Department, shall
have the right to pursue the following rights or remedies and any rights or remedies available under
applicable law: '

(1) The right to charge Tenant an amount equal to the difference between the MinimUm Compensation
and any compensation actually provided to a Covered Employee, together with interest on such
amount from the date payment was due at the maximum rate then permitted by law;

(2) The right to set off all or any portion of the amount described in Subsection (d)(1) of this Section
against amounts due to Tenant under this Agreement;

{3) The right to terminate this Agreement in whole or in part;

(4) In the event of a breach by Tenant of the covenant referred to in Subsection (b) of this Section, the
right to seek reinstatement of the employee or to obtain other appropriate equitable relief; and

(5) The right to bar Tenant from entering into future contracts with the City for three (3) years. .

(6) Each of the rights provided in this Subsection (d) shall be exercisable Individually or in combination
with any other rights or remedies available to the City. Any amounts realized by the City pursuant o
this subsection shall be pald to the Covered Employee who failed to receive the required Minimum
Compensation.

(e) Tenant represents and warrants that it is not én entity that was set up, or is being
used, for the purpose of evading the intent of the MCO.

{f) Tenant shall keep itself informed of the current requirements of the MCQO,
including increases to the hourly gross compensation due Covered Employees under the MCQ, and shall
provide prompt written notice to all Covered Employees of any increases in compensation, as well as any
written communications received by the Tenant from the CITY, which communications are marked to
indicate that they are to be distributed to Covered Employees.

{0) Tenant shall provide reports to the City in accordance with any reporting
standards promulgated by the City under the MCO, including reports on subtenants. -

(h) The Tenant shall prowde the City with access to pertinent records after receiving
a written request from the City to do so and being provided at least five (5) business days to respond.

(i) The Clty may conduct random audits of Tenant. Random audits shall be (i)
nohced in advance in writing; (i} limited to ascertaining whether Covered Employees are paid at least the
minimum compensation required by the MCO; (i} accomplished through an exarnination of pertinent
records at a mutually agreed upon time and location within ten (10) days of the written notice; and (iv)
limited to one audit of Tenant every two years for the duration of this Agreement. Nothing in this
Agreement is intended to preclude the City from investigating any report of an alieged violation of the
MCO.

)] Any sublease entered into by Tenant and another party shall require that party to
comply with the requirements of the MCO and shall contain contractual obligations substantially the same
. as those set forth in this Section. Tenant shall notify the Department of Administrative Services when it
enters into such a sublease and shall certify to the Department of Administrative Services that it has
notified the sub-tenant of the obligations under the MCO and has imposed the requirements of the MCO
on the sub-tenant through the provisions of the subcontract. it is Tenant's obligation to ensure that any
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sub-tenants of any tier under this Agreement comply with the requirements of the MCO. If any sub-tenant
under this Agreement fails to comply, City may pursue any of the remedies set forth in this Section
against Tenant.

k) Any contract entered into by Tenant and another party to perform services on the
property covered by this Lease shall require that party to comply with'the requirements of the MCO and
shall contain contractual obligations substantially the same as those set forth in this Section. Tenant shall
notify the Department of Administrative Services when it enters into such a coniract and shall cerify to
- the Department of Administrative Services that it has notified the contractor of the obligations under the
MCO and has imposed the requirements of the MCO on the contractor through the provisions of the
subcontract. It is Tenant's obligation o ensure that any such contractors comply with the requu'ements of
the MCO. If such a contractor fails to comply, City may pursue any of the remedies set forth in this
Section against Tenant.

()] Each Covered Employee is a third-party beneficiary wnth respect to the
requirements of subsections (a) and (b} of this Section, and may pursue the following remedies in the
event of a breach by Tenant of subsections (a) and (b), but only after the Covered Employee has
provided the notice, participated in the administrative review hearing, and waited the 21-day period
required by the MCO. Tenant understands and agrees that if the Covered Employee prevails in such
action, the Covered Employee may be awarded: (1) an amount equal to the difference between the
Minimum Compensation and any compensation actually provided to the Covered Employee, together with
interest on such amount from the date payment was due at the maximum rate then perrmitted by law;

(2) in the event of a breach by Tenant of subsections {a) or (b), the right to seek reinstatement or to
obtain other appropriate equitable relief; and (3) in the event that the Covered Employee is the prevailing
party in any legal action or proceeding against Tenant arising from this Agreement, the right to obtain all
costs and expenses, including reasonable attorney's fees and disbursements, incurred by the Covered
Employee. Tenant also understands that the MCO provides that if Tenant prevails in any such -action,
Tenant may be awarded cosis and expenses, including reasonable attorney's fees and disbursements,
from the Covered Employee if the court determines that the Covered Employee’s action was frivolous,
vexatious or otherwise an act of bad faith.

(m) - If Tenantis exempt from the MCO when this Agreement is executed because the
cumulative amount of agreements with this department for the fiscal year is less than $25,000 ($50,000
for nonprofits), but Tenant later enters into an agreement or agreements that cause Tenant to exceed that
amount in a fiscal year, Tenant shall thereafter be required to comply with the MCO under this
Agreement. This obligation arises on the effective date of the agreement that causes the cumulative
amount of agreements batween the Tenant and this department to exceed $25,000 ($50,000 for
nonprofits) in the fiscal year

19.23 Airport Intellectual Progerty Pursuant fo Resolution No. 01-0118, adopted by the Airport
Commission on April 18, 2001, the Airport Commission affirmed that it will not tolerate the unauthorized
use of its intellectual property, including the SFO logo, CADD designs, and copyrighted publications. All
proposers, bidders, contractors, tenants, permittees, and others doing business with or at the Airport
(including subcontractors and subtenants) may not use the Airport intellectual property, or any inteliectual
property confusingly similar to the Airport intellectual property, without the Airport Director’s prior consent.

19.24 Requiring Health Benefits for Covered Employees. Unless axempt, Tenant agrees to
comply fully with and be bound by all of the provisions of the Health Care Accountability Ordinance
(HCAOQ), as set forth in San Francisco Administrative Code Chapter 12Q (Chapter 12Q), including the
implementing regulations, as.the same may be amended or updated from time to time. The provisions of
Chapter 12Q are incorporated herein by reference and made a part of this Lease as though fully set forth
herein. The text of the HCAQ is currently available on the web at :
hitp://www.sfgov.org/site/olse_index.asp. Capitalized terms used in this Section and not defined in this
Lease shall have the meanings assigned to such terms in Chapter 12Q.
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(@) For each Covered Employee Tenant shall provide the applicable health benefit set
forth in Section 12Q.3 of the HCAO, If Tenant chooses to offer the heaith plan option, such health plan
shall meet the minimum standards set forth by the San Francisco Health Commission.

. (b) Notwithstanding the above, if Tenant meets the requirements of a “small business” as
described in Section 12Q.3(d) of the HCAO, it shall have no obligation fo comply with part (a) above.

(c) Tenant's failure to comply with the requirements of the HCAO shall constitute a
material breach by Tenant of this Lease. If, within 30 days after receiving City’s written notice of a breach
of this L.ease for violating the HCAO, Tenant fails to cure such breach or, if such breach cannot
reasonably be cured within such 30-day period, Tenant fails to commence efforts to cure within such
penod or thereafter fails diligently to pursue such cure to completion, City shall have the remedies set
forth in Section 12Q.5(f)(1-5). Each of these remedies shall be exercisable individually or in combmaﬂon
with any other rights or remedies available to City.

(d) Any Sublease or Contract regarding services to be performed on the Premises
entered into by Tenant shall require the Subtenant or Contractor and Subcontractors, as applicable, to
comply with the requirements of the HCAO and shail contain contractual obligations substantially the )
same as those set forth in this Section. Tenant shall notify the Purchasing Department when it enters into
such a Sublease or Contract and shall certify to the Purchasing Department that it has notified the
- Subtenant or Contractor of the obligations under the HCAO and has imposed the requirements of the
HCAO on the Subtenant or Contractor through written agreement with such Subtenant or Contractor.
Tenant shall be responsible for ensuring compliance with the HCAO by each Subtenant, Contractor and
Subcontractor performing services on the Premises. If any Subtenant, Contractor or Subcontractor fails
to comply, City may pursue the remedies set forth in this Section against Tenant based on the
Subtenant’s, Contractor’s, or Subcontractor’s failure to comply, provided that the Contracting Department
has first provided Tenant with notice and an opportunity to cure the violation.

(e} Tenant shall not discharge, reprimand, penalize, reduce the compensation of, or
otherwise discriminate against, any employee for notifying City of any issue relating to the HCAO, for
opposing any practice proscribed by the HCAO, for participating in any proceedings related to the HCAO,
or for seeking to assert or enforce any rights under the HCAO by any lawful means.

() Tenant represents and warrants that it is not an entity that was set up, or is being
used, for the purpose of evading the requirements of the HCAO.

{g) Tenant shall keep itself informed of the requxrements of the HCAO, as they may
change from tame to time.

(h) Upon request, Tenant shall provide reports to City in accordance with any reporting
standards promulgated by City under the HCAQ, including reports on Subtenants, Contractors and
Subcontractors.

(i) Within five (5) business days after any request by City, Tenant shall provide City with
access to pertinent records relating to any Tenant's compliance with the HCAO. In addition, City and its
agents may conduct random audits of Tenant at any time during the term of this Lease. Tenant agrees to
cooperate with C:ty in connection with any such audit.

19. 25 Notification of Limitations on Contributions. San Francisco Campaign and Governmental
Conduct Code (the “Conduct Code”) Section 1.126 prohibits any person who contracts with the City for
selling or leasing any land or building to or from the City whenever such transaction would require the
approval by a City elective officer or the board on which that City elective officer serves, from making a
contribution to such an officer, or candidate for such an office, or committee controlied by such officer or
candidate at any time from the commencement of negotiations for such contract untit the termination of
negotiations for such contract or three months has elapsed from the date the contract is approved by the
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City elective officer, or the board on which that City elective officer serves. San Francisco Ethics -
Commission Regulation 1.126-1 provides that negotiations are commenced when a prospective
contractor first communicates with a City officer or employee about the possibility of obtaining a specific
contract. This communication may occur in person, by telephone or in writing, and may be initiated by the
prospective contractor or a City officer or employee. Negotiations are completed when a contract is
finalized and signed by the City and the contractor. Negotiations are terminated when the City and/or the
prospective contractor end the negotiation process before a final decision is made to award the contract.
Through its execution of this Agreement, Tenant acknowledges that it is familiar with the provisions of
Article lll, Chapter 2 of City's Campalgn and Governmental Conduct Code, and sections 87100 et seq
and sections 1090 et seq. of the Government Code of the State of California, and certifies that it does not
know of any facts which constitute a violation of said provisions and agrees that if it becomes aware of
any such fact during the term of this Agreement it shall immediately notify City.

20. GENERAL PROVISIONS

20.1  Nofices. Except as otherwise specifically provided in this Lease, any notice, consent,
request, demand, or other correspondence given under this Lease shall be in writing and given by :
delivering the notice in person or by commercial courier, or by sending it by first-class mail, certified mail,
return receipt requested, or overnight courier, return receipt requested, with postage prepaid, to: (a)
Tenant at Tenant's Notice Address; or (b) City at City’s Notice Address; or (c) such other address as
either Tenant or City may designate as its new address for such purpose by notice given to the other in
accordance with this Section. Any notice hereunder shall be deemed to have been given and received
and effective two (2) days after the date when it is mailed, if sent by first-class, certified mail, one day
after the date when it is mailed if sent by overnight courier, or upon the date personal delivery is made.
For convenience of the parties, copies of notices may also be given be facsimile to the number set forth in
the Summary or such other number as may be provided from time to time; however, neither party may
glive official or binding notice by facsimile.

202 No Implied Waiver. No failure by either party to insist upon the strict performance of any
obligation of the other party under this Lease or to exercise any right, power or remedy conseguent upon
a breach thereof shall constitute a waiver of any such breach or of such term, covenant or condition. No
express written waiver of any default or the performance of any provision hereof shall affect any other
default or performance, or cover any other period of time, other than the default, performance or period of
time specified in such express waiver.

20.3 Entire Agreement. The parties intend that this Lease (including all of the attached
exhibits, which are made a part of this Lease) shall be the final expression of their agreement with respect
to the subject matter hereof and may not be contradicted by evidence of any prior or contemporaneous
written or oral agreements or understandings. The parties further intend that this Lease shall constitute
the complete and exclusive statément of its terms and that no exirinsic evidence whatsoever (including
prior drafts hereof and changes therefrom) may be introduced in any judicial, administrative or other legal
proceeding involving this Lease.

204 Amendments. Except as specifically provided herein, neither this Lease nor any term or
provisions hereof may be changed, waived, discharged or terminated, except by a written instrument
signed by the party against which the enforcement of the change, walver, discharge or termination is
‘sought, : .

20,5 Interpretation of Lease. The captions preceding the articles and sections of this Lease
and in the table of contents have been inserted for convenience of reference only and such captions shall
in no way define or limit the scope or intent of any provision of this Lease. This Lease has been
negotiated at arm's length and between persons sophisticated and knowledgeable in the matters dealt
with herein and shall be interpreted to achieve the intents and purposes of the parties, without ary
presumption against the party responsible for drafting any part of this Lease. Provisions in this Lease
relating to number of days shall be calendar days. Use of the word “including” shall mean “including,
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without limitation.” References to statutes, sections, ordinances or regulations are to be construed as
including all statutory, ordinancs, or regulatory provisions consolidating, amending, replacing, succeeding
or supplementing the statute, section, ordinance or regulation. Whenever the singular number is used in
this Lease and when required by the context, the same includes the plural, the plural includes the
singular, and the masculine gender includes the feminine and neuter genders, and the word “person”
shall include corporation, partnership, firm, limited liability company, and association.

20.6  Successors and Assigns. Subject to the provisions of Section 5 {Assignment or
Subletting], the terms, covenants and conditions contained in this Lease shall bind and inure to the
benefit of Tenant and City and, except as otherwise provided herein, their personal representatives and
successors and assigns. .

20.7  No Third-Party Beneficiaries. There are no third-party beneficiaries to this Lease.

20.8 No.Joint Venture. It is expressly agreed that City is not, in any way or for any purpose, a
partner of Tenant in the conduct of Tenant’s business or 2 member of a joint enterprise with Tenant, and
does not assume any responsibility for Tenant's conduct or performance of this Lease.

20,9 - Brokers. Neither party has had any contact or dealings regarding the leasing of the
Premises, nor any communication in connection therewith, through any licensed real estate broker or
other person who could claim a right to a commission or finder's fee in connection with the lease
contemplated herein. In the event that any broker or finder perfects a claim for a commission or finder’s
fee based upon any such contact, dealings or communication, the party through whom the broker or
finder makes his/her claim shall be responsible for such commission or fee and shall indemnify defend,
and hold harmless the other party from any and all Losses incurred by the indemnified party in defending
against the same. The provisions of this Section shall survive any termination or expiration of this Lease.

20.10 Severability. If any provision of this Lease or the application thereof to any person, entity
or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the
application of such provision to persons, entities or circumstances other than those as to which it is invalid
or unenforceable, shall not be affected thereby, and each other provision of this Lease shall be valid and
be. enforceable to the full extent permitted by law.

20,11 Governing Law. This Lease shall be construed and enforced in accordance with the
laws of the State of California and the Charter of the City and County of San Francisco.

20.12 Attorneys’ Fees. in the event that either City or Tenant fails to perform any of its
obligations under this Lease or in the event a dispute arises concerning the meaning or interpretation of
any provision of this Lease, the defaulting party or the party not prevailing in such dispute, as the case .
may be, shall pay any and all costs and expenses incurred by the other party in enforcing or establishing -
its rights hereunder (whether or not such action is prosecuted to judgment), including, without limitation,
court costs and reasonable attorneys’ fees. For purposes of this Lease, reasonable fees of attorneys of
City's Office of the City Attorney shall be based on the fees regularly charged by private attorneys with
the equivalent number of years of experience in the subject matter area of the law for which the City
Attorney's services were rendered who practice in the City of San Francisco in law firms with
approximately the same number of attorneys as employed by the Office of the City Attorney. Without
limiting the generality of the foregoing, Tenant shall also pay all costs and expenses incurred by City
related to City's participation in ot monitoring of any Tenant bankruptcy, insolvency, or similar proceeding
involving creditors' rights generally and any proceeding ancillary thereto. This Section shall survive
expiration or earlier termination of this Lease.

20.13 Cumulative Remedies. All rights and remedies of either party hereto set forth in this
Lease shall be cumulative, except as may otherwise be provided herein.
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20.14 Time of Essence. Time is of the essence with respect to ail provisions of this Lease in
which a definite time for performance is specified.

20.15 Reservations by City. City may (a) at any time, upon reasonable advance written or aral
notice, enter the Premises to show the Premises to prospective tenants or other interested parties, to post
notices of non-responsibility, to remeasure the Premises, to repair any part of the Premises or adjoining
areas, to install equipment for adjoining areas, and for any other lawful purpose; (b) without advance
notice, enter the Premises to conduct an environmental audit, operational audit, or general inspection, or
in an emergency. City shall use reasonable efforts to minimize disruption in Tenant's business. Such
entry shall not constitute a forcible or unlawful entry into or a detainer of the Premises, or an eviction,
actual or constructive of Tenant from the Premises. City reserves the exclusive right to use all areas of
the Airport not comprising the Premises, and the exterior walls and roofs the Premises. City reserves the
exclusive right to use such areas together with the right to install, maintain, use, repair, and replace pipes,
ducts, conduits, wires, columns, and structural elements serving other parts of the Airport in and through
the Premises. This reservation in no way affects maintenance obligations imposed in this Lease.

20.16 Survival of Indemnities. Expiration or termination of this Lease shall not affect the right of
either party to enforce any and all indemnities and representations and warranties given or made to the
other party under this Lease, nor shall it effect any provision of this Lease that expressly states it shall
survive termination hereof. Each party hereto specifically acknowledges and agrees that, with respect to
each of the indemnities contained in this Lease, the indemnitor has an immediate and independent
obligation to defend the indemnitees from any claim which actually or potentially falls within the indemnity
provision even if such allegation is or may be groundiess, fraudulent or false, which obligation arises at
the time such claim is tendered to the indemnitor by the indemnitee. Further, Tenant's obligation to make
payments to City in respect of accrued charges (including those which have not yet been billed) and fo
make repairs (including those relating to the return of the Premises to City) which are accrued at the
expiration or earlier termlnatlon of this Lease shall survive the expiration or earlier termmatnon of this
Lease.

20.17 Quiet Enjoyment and Title. Tenant, upon paying the Rent hereunder and performing the
covenants hereof, shall peaceably and quietly have, hold and enjoy the Premises and all appurtenances
during the full Term as against all persons or entities claiming by and through City. Tenant expressly
acknowiedges that Tenant's right to quiet possession of the Premises does not preclude City's right to
make changes and additions to the Airport, including the Premises, and to do work in the Premises as
permitted by this L ease.

20.18 No Right of Redemption. Tenant waives any right of redemption or reinstatement of
Tenant under any present or future case law or statutory provision (including Code of Civil Procedure
Sections 473 and 1179 and Civil Code Section 3275) in the event Tenant is dispossessed from the
Premises for any reason. This waiver applies to future statutes enacted in addition or in substitution to the
statutes specified herein.

20.19 Accord and Satisfaction. The payment by Tenant or the receipt by City of a lesser amount
than the rent stipulated in this Lease may be, at City’s sole option, deemed to be on account of the
earliest due stipulated rent, or deemed to be on account of rent owing for the current period only,
notwithstanding any instructions by or on behalf of Tenant to the contrary, which instructions shall be nuill
and void, and no endorsement or statement on any check or any letter accompanying any such check or
payment will be deemed an accord and satisfaction, and City may accept such check or payment without
prejudice to City’s right to recover the balance of such rent or payment or pursue any other remedy
available in this Lease, at law or in otherwise, including possession of the Premises. City may accept any
partial payment from Tenant without invalidation of any contractual notice required to be given herein (to
the extent such contractual notice is required) and without invalidation of any notice given or required to
be given pursuant to applicable law. In such event, if City shall receive any such partial payment after it
shall have commenced an action against Tenant, City may amend its action as contemplated by Section
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1161.1(c) of the California Civil Code to reflect any such partial payment, and no such payment shall limit
any of City’s rights to continue the action. ‘

20.20 Joint and Several Liability. The liabilities hereunder of the entities and/or person(s)
comprising Tenant shall be joint and several.

20.21 Estoppel Statements. Within ten (10) days after request therefor by City, Tenant shall
deliver, in recordable form, a an estoppel statement certifying that this Lease is in full force and effect; the
date of Tenant's most recent payment of Rent, and that Tenant has no defenses or offsets outstanding, or
stating those claimed, and any other information reasonably requested. Failure to deliver said statement
within the specified period shall be conclusive upon Tenant that: (i) this Lease is in full force and effect,
without modification except as may be represented by City; (ii) there are no uncured defaults in City's
performance and Tenant has no right of offset, counterclaim or deduction against Rent hereunder; and
(iii) no more than one month’s Base Rent has been paid in advance. Notwithstanding the conclusiveness
of Tenant's failure to deliver such statement, Tenant's failure shall constitute a breach of this Lease.

20.22 Authority. If Tenant signs as a corporation, a limited liability company, or a partnership,
each of the persons executing this Lease on behalf of Tenant does hereby covenant and warrant that
Tenant is a duly authorized and existing entity, that Tenant has and is duly qualified to do business in
California, that Tenant has full right and authority to enter into this Lease, and that each and all of the
persons signing on behalf of Tenant are authorized to do so. Upon City’s request, Tenant shall provide
City evidence reasonably satisfactory to City confirming the foregoing representations and warranties.

-20.23 Consents. If City is required to reasonably grant consent or approval, but does not do so,
Tenant's sole and exclusive remedy is to seek specific performance and in no event will City be liable for
any monetary damages.

20.24 Options Personal. If and to the extent Tenant has an option to extend the Term of this
Lease, such option is personal to the original Tenant and may be exercised only by the original Tenant
while occupying the Premises who does so without the intent of thereafter making any Transfer, and may
not be exercised by or assigned, voluntarily or involuntarily, by or to any person or entity other than
Tenant, unless the foregoing prohibition is waived by Director. The options, if any, herein granted to
Tenant are not assignable separate and apart from this Lease, nor may any option be separated from this
Lease in any manner, either by reservation or otherwise.

20.25 Counterparts. This Lease may be executed In two or more counterparts, each of which
shall be deemed an original, but all of which taken together shall constitute one and the same instrument.

11
"
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| IN WITNESS WHEREOF, the parties have executed this Lease as of the Effective Date. -

TENANT: Harmony Pharmacv and Health Center. Inc.

[signatories to also initial Summary] a Delawatjiir ::)h

AUTHORIZED BY
AIRPORT COMMISSION

' Resolution No.08-0133

Adopted: July 1, 200
AﬁESQZaMme

CITY:
[signatories to also initial Summary]

Secretary
Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney

By: mw—

Deputy City Attorney

07.09.2008
XATENANT S\Harmony\Agreements\Lease 08-0133.doc

bvw\ p/\)v» \N\ Cb $Coo

Name:

type or print)

AT g C@D

Title:

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
" acting by and through its Airport Commnss:on

ij 7.

John L. Mart‘ix?/' P /*’!‘-
Airport Direc
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" LIST OF EXHIBITS

EXHIBIT A — Description of Premises ‘
EXHIBIT B — Use and Operational Requirements
EXHIBIT C-1 — Form of Performance Bond

EXHIBIT C-2 —~ Form of Letter of Credit
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L | PREMISES - ||

~ Atotal of one facility comprising approximately 2,500 square feet of retail space located
in the Boarding Area “F”, Terminal 3 at San Francisco International Airport, designated
as Space No.F.2.012, as shown on the attached drawing.

Exhibit A - Page 1
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1)

2)

: EXHIBIT B
USE AND OPERATIONAL REQUIREMENTS

GENERAL REQUIREMENTS: All merchandise shall be sold on a non-exclusive basis, and
Airport reserves the right to sell and to permit other Airport tenants to sell such merchandise. All
such items must be sold at retail. Tenant may not display, sell, rent, or otherwise offer any

- merchandise not described below as being “Required” or “Optional”, without Director’s prior

consent. Tenant is encouraged to display and promote the sale of merchandise manufactured in
San Francisco. ‘

REQUIRED/OPTIONAL MERCHANDISE: In the event Director permits any product to be sold or
offered that is not listed below, or otherwise permits any other change in the Permitted Use, this
Exhibit shall be deemed amended without need for a formal amendment of this Lease. Tenant's
proposal dated June 5, 2008, including all representations, warranties and covenants, set forth
therein is hereby incorporated herein by reference. If there is any conflict or inconsistency
between the terms of this Lease and such proposal, the term of this Lease shall prevail.

Harmony Pharmacy will provide prescription medications and professional services in a timely
and first class manner. Harmony Services will include drug utilization reviews for all
prescriptions, individual medical counseling, and over-the-counter recommendations. Harmony
will offer pick-up and delivery services for prescription medicine throughout the airport. Harmaony
will adhere to all governing laws and regulations. Harmony Pharmacist will monitor the health and
progress of its customers/patients in response-to drug therapy to ensure the safe and effective
use of medication.

Other pharmacy services include:

Pediatric flavoring
Vetetinary flavoring

Herbal remedies

Vitamins and Supplements
Homeopathic cures
Private Consultations
Blood Pressure testing

‘Pharmacy:

Approximately 1,100 prescription medications, including antibiotics, antihypertensive (blood
pressure medications), cholesterol medications, Viagra and Ambien, Basic pharmacy products
such as cough and cold remedies, diapers and other children’s products, Tylenol, other pain
relievers, feminine hygiene products.

Retail Merchandise:

» Skin care products s Hair care

o Vitamins e Travel needs

» Cosmetics e Personal care

» Holistic products s Hosiery

s Candles * infant and baby care
s Diffusers v  Gifts

Exhibit B - Page 1
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3) PROHIBITED MERCHANDISE:

Tenant understands and agrees that the following products or services are not included within the
Permitted Use, without the prior written consent of Director, which consent may be granted or denied in
Director’s absolute and sole discretion.

(a) The sale or delivery of ény duty free/jn-bond merchandise.

(b) Any and all sales from vending machines or other mechanical devices, including but
not limited to such items as: cigarettes, candy, maps, coffee and soft drinks, newspapers,
stamps, insurance policies, and dispensation of cash, money orders and checks. |

{c) Any and all sales of meals, alcoholic béverages by the drink, and soft drinks, whether‘
for immediate consumption or for public sale.

(d) Anyand all sales of bottled water and boxed, bottled, or canned juice.

{e) Freshly prepared popcorn or peanuts in the shell or other baked products intended
for xmmedrate consumption,

(f) Any and all sales or rental of telecommunications equipment.
~(g) Any and all sales of phone cards.

Exhibit B —~ Page 2
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EXHIBIT C-1 :
FORM OF PERFORMANCE BOND FOR AIRPORT LEASES/PERMITS

(Surety)
KNOW ALL MEN BY THESE PRESENT:
That we, . ‘ , @s Principal, and
, a corporation duly organized and existing under and by virtue of the laws of the
State of ‘ , as Surety, are held and ﬁrmly bound unto the City and County of San
Franc:sco acting by and through its Airport Commission, as Obliges, in the sum of
Dollars ($ } lawful money of the United States of America, to

be paid to the City and County of San Francisco, acting by and through its Airport Commission, for which
payment, well and truly to be made, we bind ourselves, our heirs, executors and successors, jointly and
severally, firmly by these presents.

WHEREAS, the Principal has .entered into one or more leases, permits, or agreements with the
City and County of San Francisco, Airport Commission (collectively, the “Agreements”).

NOW, THEREFORE, the condition of this obligation is such that If the Principal shall perform all
terms of the Agreements (which by reference are made a part hereof), including the payment of rent or
fees, in accordance with the terms of such Agreements, then this obligation shali be null and void,
otherwise to remain in full force and effect; and shall be effective

This bond may be called upon by Obligée by a notice sent to the Surety in person or by
registered mail, overnight mail, overnight courier service, or other courier service sent to our offices at:

Any such call by Obligee shall include a statement signed by the Airport Director of the Airport
Commission of the City and County of San Francisco, or his/her designee, to the effect that any of the
following events has occurred or is continuing:

a) Principal has defaulted under one or more of the Agreements; or

b} Principal has become insolvent, or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or has
filed a voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for
its reorganization, or the readjustment of its indebtedness under the federal bankruptcy
laws, or under any other law or statute of the United States or any state thereof, or any
jurisdiction available to Principal, or has consented to the appointment of a receiver,
trustee, or liquidator of any or substantially all of its property, or

. ¢} A petition under any of the federal bankruptcy laws or an action under any present or
future insolvency law or statute has been filed against Principal; or

d) This bond is cancelled, terminated, or not renewed, and City has not received an
acceptable replacement letter of credit or bond at least thirty (30) days prior to the
cancellation, termination, or expiration date.

We shall honor and pay on such call within ten (10} days after receipt.
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We shall give you notice in writing by registered mail at least forty-five (45) days prior to the
cancellation date, termination date or expiration date of this borid, if any is stated, of our intention to
cancel, terminate, or non-renew this bond. In the event we fail to give such notice promptly, then this
bond shall be deemed renewed for an additional one-year period.

Signed, sealed and dated this ' day of
Principal: By:
Title:
Seal:
Surety .By:
Company:
Title:
Seal:

(Attach Notary Public Certificate and Attorney-in-Fact form)
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EXHIBIT C-2 :
FORM OF LETTER OF CREDIT FOR AIRPORT LEASES/PERMITS

Date

Irrevocable Letter of Credit No.

Airport Commission

City and County of San Francisco

Att'n: Deputy Director, Business & Finance
San Francisco international Airport
International Terminal, No. Shoulder Bidg., 5/F
PO Box 8097

San Francisco, CA 94128

Ladies and Gentiemen:

We hereby establish an irrevocable letter of credit in your favor in the amount of .
United States Dollars (US$ ' - } for the

account of ( "Account Party”), available by your draft at sight, when
accompanied by the following document:

A statement signed by the Airport Director of the Airport Commission of the City and
County of San Francisco, or his/her designee, to the eﬁect that any of the following events has
occurred or is contmumg

a) Account Party has defaulted under the one or more agreements with the City and County
of San Francisco, acting by and through its Airport Commission at San Francisco
International Airport; or

b) Account Party has become insolvent, or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or has
filed a voluntary petition in bankruptoy, or a petition or answer seeking an arrangement for
its reorganization, or the readjustment of its indebtedness under the federal bankruptcy

" laws, or under any other law or statute of the United States or any state thereof, or any
jurisdiction available to Account Party, or has consented to the appointment of a receiver,
trustee, or liquidator of any or substantially all of its property,; or

c) A petition under any of the federal bankruptcy laws or an action under any present or
future insolvency law or statute has been filed against Account Party, or

d) This letter of credit is cancelled or not renewed, and City has not received an acceptable
replacement letter of credit or bond at least thirty (30) days prior to the canceliatiorr or
expiration date.

Drafts drawn under and in compHance with the terms of this letter of credit will be duly honored by’
" us upon presentation and delivery of the statement specified above. Partial draws are permitted. Such
drafts may be presented in person or by registered mail, overnight mail, overnight courier service, or other
courier service sent to our offices at:
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. We shall give you notice in writing by registered mail at least forty-five (45) days prior to the
cancellation date or expiration date of this letter of credit, if any is stated, of our intention to cancel or non-
renew this letter of credit. In the event we fail to give such notice promptly, then this letter of credit shall
be deemed renewed for an additional one-year period. Notwithstanding the foregoing, this letter of credit
shall finally expire on .20,

Sincerely,
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File No.

FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): - , City elective office(s) held:
Members, SF Board of Supervisors ‘ Members, SF Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor; Buth-na-Bodhaige, Inc. dba The Body Shop

Please list the names of (1) m embers of the contractor’s board of directors; (2) the contractor’s chief executive officer,
chief financial officer, and chief operating officer; (3) any person who has an ownership of 20 percent or more in the
contractor, (4) any subcontractor listed in the bid or contract; and (5) any political committee sponsored by controlled
by the contractor. Use additional pages as necessary.

(1) N/A, (2) Paul Kimberley, (3) Robert Smith, (4) N/A, (5) N/A

" Contractor address:
| 5036 One World Way, Wake Forest, NC 27587

Date that contract was approved: Amount of contract:

Termination of Lease Agreement approved by the Airport
Commission on January 20, 2015 by Resolution No. 15-0017; | MAG of $ 264,221.69
Lease Assignment authorized by the Airport Commission on
May 21, 2013 by Resolution No. 13-0126; Amendment 1
approved by Airport Commission on January 18, 2011 by
Resolution No. 11-0180; Lease awarded by Airport
Commission on July 1, 2008 by Resolution No. 08-0188.

Describe the nature of the contract that was approved: Boarding Area “F” Pharmacy, Health, and Beauty Store Lease
No. 08-0133 with Buth-na-Bodhaige, Inc. dba The Body Shop is comprised of one retail store in Terminal 3. Buth-
na-Bodhaige was assigned the lease from Harmony Pharmacy and Health Center, Inc. on May 21, 2013.

Comments:
Termination of Lease Agreement of Buth-na-Bodhaige, Inc. dba The Body Shop’s Boarding Area “p Pharmacy,

Health, and Beauty Store Lease No. 08-0133. Resolution No. 15-0017.

This contract was approved by (check applicable):
O the City elective officer(s) identified on this form
M a board on which the City elective officer(s) services San Frar;)gllltslgo Bf%arg of Supervisors

ame O H5oart
O the board of a state agency (Health Authority, Housmg Authority Commission, Industrial Development
Authority Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board,
Treasure Island Development Authority) on which an appointee of the City elective officer(s) 1dent1ﬁed on
this form sits.

Print Name of Board
Filer Information (Please print clearly.)
Name of filer: - Contact telephone number:
Angela Calvillo, Clerk of the SF Board of Supervisors (415) 554-5184
Address: ‘ E-mail: '
City Hall, Room 244, 1 Dr. Carlton B, Goodlett Pl., SF, CA 94102 Board.of . Supervisors@sfgov.org

Signature of City Elective Officer (if submitted by City electivé officer) Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed -
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