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:_Amended éndiReétatea
Long‘Term Power Sales‘Agreement
Between
The City ahd Counﬁy ofASén Franéiséq
and

The Turlock Irrigation District

1. PARTIES

THIS AMENDED AND RESTATED AGREEMENT is made by and between
the CITY AND COUNTY QF SAN FRANCISCO, a California municipal
cOrporation/vhéreinaﬁter called “City”, acting‘through its
Public Utilities Commissioﬁ and Board of Supervisbrs; and the
TURLOCK IRRIGATION»DISTRICT, a California irrigation district,

hereinafter called “Turlock”, acting through its Board of

- Directors, hereinafter sometimes referred to individually as

“party” and collectively as “Parties”.

2.  RECITALS .



O O~ oy U W

W oW oW NN NN NN NN NN R R R R R R R R
R OB O W P U W N B o W 2o U W N RO

This contract is made with reference to the following

facts, among‘others;

2.1 City 18 the owner and operator of_a certain water

‘supply and hydroelectric power system known as the Hetch Hetchy

Project,'situated in the east central part;of California;

2.2 Turlock owns and operates an electric generation,
transmission and distribution system and provides, distributes'

and sells Power to consumers Within and adjacent to its legally

defined boundaries,

2.3 Under the provisions of the Congressional grant known
as the Raker Act Turlock and Modesto may purchase electric

energy»from City;

2.4 The Parties previously entered into a power sales

agreement (as»hereinafter defined, the “Prior Agreement”);

2.5 - Over the past several years disputes have arisen

"between the Parties relating'to the proper interpretation of

certain terms of the Prior Agreement'including,'but‘not limited
to, those relating to: (a) the rights and obligations of the

Parties under Section 25 of such Agreement, the.procedures for

- dispute resolution applicablebthereto and City's notice of and

termination of such Agreement under the'terms thereof; (b) the
amount of power to be sold at cost at the Class 1. rate; (c).the
capaCity factor at which power was to be scheduled and
delivered and (d) the determination of the Class l rate and the
monthly and the annual reconc1liation with respect thereto
during the fiscal years or portiong thereof occurring prior to

the fiscal year ‘that commenced on July 1, 2003;

2
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2.6 The Parties engaged in various means to resolve such ‘
disputes, including participating in a non-binding arbitration
proceeding and in negotiations aimed at amicably resolving such

disputes and, as a result of such negotiations, the Parties

- entered into that certain Agreement to Implement dated December

23, 2004 (the “Implementation Agfeementf) and puréuant to the

terms of which the Parties, among other things, agreed in

. principle to terms by which they would settle their disputes and

a process and period dﬁring which they would engage in good

faith efforts to incorporate'the terms outlined therein into a

definitive agreement;

2.7 The Implementation Agreement was duly authorized and
approvéd by City:in Ordinance 285-04 on Decembe£ 14, 2004, and
by the governing board of Tﬁrlock on Septémber'28, 2004, and
became effegtivé by its terms upon execution by both Parties on

December 23, 2004:;: and,

2.8 The Parties engaged in the process contemplated by the

Implementation Agreement and as a result thereof Cityvdoes

" hereby rescind its notice of termination and the Parties do

hereby'definitivély amend and‘restate the Prior Agreement as set

forth below.

3. AGREEMENT -
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For and in conéideration of the foregoing ahd the mutual

. covenants and conditions hereinafter set forth, the Parties

amend and restate the Prior Agreement as follows:

' 4. DEFINITIONS

Whenever used herein, including all appendices and exhibits
hereto, the following terms, when initially capitalized, shall

for the purpéée of this -Agreement have the following respective

meanings. The sihgular of a term shall iﬁclude the plural and

the plural shall include the~sihgular.'Referencés herein'tp'
émounts of energy may be expressed-in either kilowatthours (kth
or megawatthours (MWh)'and tb amounts of capacity.may.be
expressed in.either kilowaéﬁs (kW) or'megaWatts (MW) .

-

4.1 Active Day: The day the delivery of energy is to
occur. : ’ '

4.2  Active Day Schedule: A schedﬁle for délivery of .

energy in each half-hour of an Active Day .

4.3 Additional Available Excess Enerdy: Modesto's

Allocation of Available’Excess Energy which Modesto has not -
agreed‘to'purchase from City (i) one (1)  Business Day prior to a

Preschedule Day with respect to an Active Day: that occurs on or

before December 31, 2007, and (ii)'prior to the time provided

for on the Scheduling Calendar by which City is required to

offer such Additional Available Excess Energy to Turlock.
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4.4 Additional Available Excess Energy Schedule: The

schedule in half-hours for delivery of Additional Available

Excess Energy offered to Turlock for an Active Day.

4.5 Adjusted Base Active Day Schedule: A schedule

_submittedvby Turlock pursuant to Section 7.4.6 hereof.

4.6  Adjusted Delivered Class 1 Energy: Thé amount of

‘energy dUring the period of determination equal to (a) the sum

of (1) Adjusted Scheduled Class 1 Energy, and (ii) Scheduled
Shortfall Energy, and (b) decreased by the sum of (i) Scheduled
Overage Energy, (ii) Interrupted Class 1. Energy, and (iii)‘

Rejected Class 1 Energy.

4.7 Adjusted Scheduled Class 1 Energy: QualifieduHalf—
Hour Energy or Allocated Energy, whichever is less, during any

determination period.
4.8 Agreement: _This AMENDED AND'RESTATED LONG TERM POWER
SALES AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO AND

THE TURLOCK IRRIGATION DISTRICT.

4.9 AirportATenants: The tenants at the San Francisco

International Airport whose electric service is purchased from

City.

4.10 Allocated Energy: The amount of energy that results

from multiplying Turlock’s Allocation by Available Energy during

any determination pericd.

4.11 Allocation Agreement: The agreement between the

Districts, dated May 28, 1982, entitled AGREEMENT ON THE

5
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ALLOCATION OF HETCH HETCHY POWER BETWEEN MODESTO IRRIGATION

DISTRICT AND TURLOCK TRRIGATION DISTRICT, as it may be amended
from time to time, and pursuant co which the Districts have
agreed to, among other things, a procedure and methodology,for‘
alloceting’between them Power they may be entitled to‘recei&e
from the.Projecc,'by'determining the percentage-of—sﬁch‘power

that each agrees the other will be entitled to.

.A4.12 Annual Study: The annual load profiling study

Turlock has committed to perform'as further,defined in Section

10.4.2 (b) hereof.

4.13 AvailablevEnergy- Nlnety eight percent (98%) of the .

amount of Progect Energy that remalns after Clty Municipal "

'Energy requlrements are met in any perlod of determlnatlon

4.14 Available Excess Energy: The amount of Excess Energy

that remains after reducing it by'(a) the amount used by City
for the. purposes set forth in Section 7.5. 2 if the period of

determlnatlon is on or prior to December 31, 2007, or (b) the

 amount used by City for the purposes set forth 1n Section 7.6.3,

lhereof 1f the‘perlod of determrnatlon is on or after January 1,
- 2008.

4.15 Available Excess Energy Schedule: A schedule

submitted by Turlcck that conforms to the . regquirements of
Section 11.5 and by Wthh Turlock accepts or rejects Clty s

offer of Available Excess Energy .

4.16 Base Active Day Ramping Schedule: A Ramping Schedule

 for an Active Day submitted by Turlock pursuant to ‘Section

11.4.1 herecf.
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'4.17 © Base Actlve Day Schedule: A schedule of Class 1

Energy offered to Turlock for an Active Day comprised of and

.showing (a) Scheduled Class 1 Energy offeredvto Turlock pursuant

to Section'7.4.5-(b)(i) hereof, (b) increases to Scheduled;class
1 Energy, if any; to reflect Scheduled’Shortfali Energy, and (c)

decreases to Scheduled class 1 Energy, if any, to reflect

‘Scheduled Overage Energy, as the case may be. .

4.18 Base Off-Peak Demand: Either (a) the amount of

Demand' set forth at Column E on Table B~i of Appendix B, if
during the Second Period, or (b) the amount of Demand that is
the result of the Base Off-Peak Energy for a month lelded by
the Off- Peak Hours of that . month and rounded as the Parties may
mutually’agree, if during the Third Period.

4.19 Base Off-Peak Energy: Either (a) the amount of

energy set forth at Column F on Table B-1 of Appendix B, iﬁ'
during the Second Period, or (b) the amount of energy that is
the result of the Reduested Monthly Class 1'Energy for a month
multiplied by the Off-Peak Percentage applicable to that month
aﬁd rounded es_the Parties may mutually agree, if during the

Third Period.

- 4.20 Base On-Peak Demand: - Either (a) the»amount of

Demand set forth at Column C orn Table B-1 of Appendix B, if

durlng the Second Perlod or (b) the'amount of Demand in MW that

is the result of the Base On-Peak Energy fdr a month lelded by
the On-Peak Hours of that month, and rounded as the Parties may

mutually agree, if during the Third Period.



0 1 o U o W N R

10
11
12
13
14
15
16

17

18
19
20
21
22
23

24

25
26
27
28
29

30

31

4.21‘ Base On-Peak Energy: Either (i) the amount of energy
set forth at Column D on Table B-1 of Appendix B, if‘during the
Second Period, Q? {ii) the émoﬁnt of energy that is the result
of ‘the Requested Monthly Class 1 Eherg& in a month multiplied by
the On~Peak<Percentage.applicable to ﬁhat month and rouﬁded as

" the Parties may mutually agree, if duriﬁg-the Third Period.

4.22 Base Schedule: A half-hour schedule of tﬁe Base On-

Peak Demand during an On-Peak Period of a month and of the Base

OfffPeék Demand during an Off-Peak Period of a month.

4.23 Business Day: Any Preschedule Day as defined herein.

4.24 City: The City and County of San Francisco, a

California municipal corporation and the owner and operator of

the Hetch Hetchy Project.

4.25 - City Municipal Demand: The rate of use of City

Municipal_Energy, inéluding losses to the Hetch Hetchy Bus,

during any determination period, expressed in kilowatts.

4.26 City Municipal Energy: The amount .of Project Energy
used or to be used by-City for pumping‘City’s water,subply and

for City’s actual municipal purposes pursuant to Section 9 (1)

- of the Raker Act,. including losses to the Hetch Hetchy Bus, for

any determination period, expressed in kilowatthours, as the

context may reguire.

A4.27 City Municipal Load: City Municipal Demand and City

Municipal Energy for any determination period.
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‘4,28 City’s Transmission Facilities: Those rights-of-way,

transmission lines, and appurtenant equipment, owned by City,

~extending from the Hetch Hetchy Bus to certain points of

delivery tc Digtricts and Norris Industries and to points of
interconnection with PG&E.

4.29 Class 1 Energy: The amount of Available Energy to be

. - [} . -
: used by either Turlock or Modesto, as the case may be, for

purposes that qualify”for service pursuant to Section 9(1l) of
the Raker Act and that is to be sold to them pursuant to Section
9 (1) of the Raker Act at a price that actually relmburses Clty'

for developing and malntalnlng and transmlttlng such energy to

them.

4.30 Class 1 Energy Rate: The price for Class‘l‘Energy

for a Fiscal Year determlned by Clty in accordance with Article

16 hereof and Appendix D hereto

4. 31““Ccntrol Area‘Operator The entlty responsmble for

'load and resource balancing and rellable operatlon of an

‘electric power system including, but not limited to, facilities

and entitlements, pursuant to NERC and WECC requirements.

4.32 Delivered Class 1 Energy: The amount of energy equal

to (a) the’sum.of_Schedu;ed Class 1 Energy .and Scheduled
Shortfall Energy, decreased by (b) the sum of (i) Scheduled
Overage Energy, (ii) Interrupted'class 1 Energy, and (iii)

Rejected Class 1 Energy, during the period of determination.

4.33 Demand: The rate of use of electrical eﬁergy, in:
kilowatts (kW) or megawatts (MW), during any determination

period,
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4.34 Districts: The Turlock Irrigation District and the -

Modesto Irrigation District.

4.35 EQual Percentage Method: & method by which the on-

peak percentage is determined to be equal to the. number of On-
Peak Hours in the month of determlnatlon lelded by the total
number of hours in such month, and the off- peak percentage is
determined to be equal to -one-hundred percent (100%) minus the.

on-peak percentage determined for such month.

4.36 .Excess Energy: The‘amount of Project Energy

determined by City (a) under Section 7.5.1 hereof, if the pefiod
.of determination is on or prior to December 31, 2007, or (b)

“under 7.6.2 hereof if the period of determination is on or after

January'l, 2008.

4,37 Execution Date: The date on whlch this Agreement was

executed by the duly authorlzed representatlves of both Partles,

as set forth below.

4.38 Final Base Active Day Schedule: Either (a) the Base

Active Day Schedule pursuantito,Section 7.4.5, Section 7.4.7(b)

or Section 7.4.10(c) hereef, or {b) the Adjusted Base Active Day

Schedule if confirmed by City pursuant to Section 7.4.7 hereof,

or (c) the Base Active Day Ramplng Schedule 1f conflrmed by City

pursuant to Section 7.4.10 hereot, as the case may be.

4.39 Final Schedule: The final schedule to be provided

" by City to its Scheduling Representative who, in turn,bprovides

it to the applicable Control Area Operator for an Active Day

which schedule incorporates, among other things, all of the

10
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"energy to be delivered to Turlock on an Actiﬁe Day under (a) the

Final Base Active Day Schedule and the Available Excess Energy

Schedule, as adjusted to account for the energy Turlock has

- committed to purchase under the AdditiOnal-Available Excess

Energy Schedule on such Active Day, if during the Third Period,
or (b} the Final Base Firm Active Day Schedule,‘the Available
ExcéSS Energy Schedule, as adjusted to account for the énergy

Turloék has committed to purchase under the Additional Available

'Excess Energy Schedule on such Active day, as determined in

accordance with Appendix B hereto, if during the Second Period.

4.40 Firm Class 1 Energy: The Class 1 Energy supplied or

to be supplied to Turlock each month during the Second Period in

‘the amounts shown at Column B of Appendix B, Table B-1.

4.41 First Half Year Study: -The load profiling study

Turlock has committed to perform as further defined in Section

10.4.1 (a) hereof.

.4.42‘ First Period: The period that commenced at OOOO
hours February'14, 2004 and ended at 2400 hours on June 30,
2004.

4.43 TFiscal Year: .The period commencing on July 1 of a

“year and ending on June 30 of the following vear.

4.44 Forced Outage: The removal from service of equipment
or facilities appurtenant thereto necessary for generdtion or

transmission of=energy eitheridué to failure or to prevent

imminent failure.

11
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4.45 Governing Boards: City’s Public Utilities Commission

and Board of Supervisors, as may be applicable, and Turlock’s

Board of Directors.

4.46 Half-Hour Available Energy: The amount of Available
Energy, if any, iﬁ a half-hour during_any‘period of

determination.

4.47 HE: 'The “hour ending” by reference to a 24 hour

" day.

4.48 Hetch Hetchy Bus: The generator busses of the

hydroelectric generating facilities of the Project deemed to be

a common bus for purposes of this Agreement.

4.49 Hetch Hetchy Project: The hydroelectrlc generatlng

facilities including assoc1ated water storage and conveyarnce
fac111t1es in the Tuolumne River watershed and associated
transmission faCllltleS owned by City as now developed or as may

be developed in the future

4.50 - Initial Annual Study: The initial annual load
profiling study Turlock has committed4toiperform:as further

defined in Section 10.4.2(a) hereof.

4.51 Interrupted Class 1 Energy: The‘amount of Class 1

Energy set forth on a Flnal Base Active Day Schedule but -

' subsequently not supplled or delivered by City to Turlock on

such Active Day for reasons set forth in Section 11.7 hereof.

4.52 Modesto: The Modesto Irrigation District.

12
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4.53 Modesto Agreement: »Either (a) that certain Amended

‘and Restated Long Term Power Sales Agreement Between the City

and County of San Francisco and the Modesto,Irrigation Diétrict~
which by its terms became effective as o£ January 1, 2003 and
which will terminate as of 2400 hours on December 31, 2007 (the
“Existing Modesto Agréement”), aﬁd, thereaftér, any successor
agreement or statement of intent whereby City agrees or.offérs_

to supply Class 1 Ehergy to Modesto, or (b} i1f Modesto exercises

its option pursuant to Section 43 of the Existing Modesto

Agfeement, then such amended and restated agreement that City

and Modesto enter into as a result thereof.

4.54 Modesto’s Allocation: The percentage applicable to

Modesto under the Allocation Agreement which is in effect for

_pﬁrposes'of this Agreement pursuant to Section 7.1 hereof during

any period of determination.

4.55 Modesto’s Class i,Energy: The estimated schedule for

‘delivery of Class 1 Energy under.the Modesto Agreement, before

any adjustment thereto is made for the equivalent of either

scheduled shortfall energy or scheduled overage energy .
4.56 NERC: The North\American'Electric Reliability
Coﬁncil, a not-for-profit corporation formed undér the laws of

the State of New Jersey, or its successor.

4.57 Norris Industries: Riverbank Army Ammunition Plant,

a resale customer of City located in Riverbank, California,
owned by the United States Department of Defense and operated by

Norris Industries or its successors.

13
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4.58 Off-Peak Hours: The hours of a day which are not On-

Peak Hours.

4.59 Off-Peak Percentage: The result of one hundred

percent (100%) minus the On-Peak Percentagelapplicable to the

‘period of determination.

4;60'~On—Peak Hours: The hours of HE 07 through HE 22 of

. any day except Sunday and NERC.designated holidays, as currently

i effect and as modified from time to time to reflect those
hours commonly recognized as on-peak hours and used by electric

utilities in the WECC.

4.61 On-Peak Percentage: The ratio of (i) the estimate of

the portion'uf Qualified Enefgy used during the On-Peak Hours of
a month as determined in-the load profile study (or studies)
performed and delivered by Turlock in accordance with Sectlon 10
hereof for such month, to (11) the total estimate of the

Qualified Energy used during such month as determined in such

" study (or studieé), expressed as a‘percentage, uﬁlesé’the

context of a provision requireé the use of audifferent

‘percentage, in which case the percentage so specified.

_4.62 Overage Energy: The amount by which_Déliveréd‘Class
1 Energy in a month exceeds Adjusted Delivered Class 1 Euergy in
such month, as determlned by City pursuant to Section . 7. 7

hereof

4.63  PG&E: The Pacific Gas and Electric Company and its

lawful successors or assigns.

14
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4.64 ©Points of'Delivery- Those points at which City

delivers Power to Turlock and Turlock accepts dellvery of Power

from City as ldentlfled in Section 12 hereof.

4.65 Power: Electric capacity, expressed in kilowatts
(kW) or megawatts (MW), or energy, expressed in kilowatthours'
(Kwh)or megawatthours (Mwh), or both-electfic capacity and

energy, as the case may be.

4.66 Preschedule Day: A day on which organizaﬁions that
are members'oi the WECC customarilyvarrénge their gschedule for
deli&ery of energy in advance of an .Active Day, includingT
variations to the preschedﬁiing calendar published by WECC from
time-to-time tb account for hdlidays/:ﬁonth—end days occurriﬁg

on .weekends, and other variations.

4, 67 Prior Agreement- That certaln LONG TERM POWER SALES

AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO AND THE
TURLOCK IRRIGATION DISTRICT Wthh became effectlve by ltS terms

on Aprll l 1988, as amended by those certain amendments adopted

by the Parties prior to February 13, 2004.
4.68 Project:  The Hetch Hetchy ?rpject.

4.69 Project Energy: Energy that City generates from the

Project during any period of determination measured at the Hetch

Hetchy Bus.

4.70 Prudent Utility Practice: Those practices, methods

and procedures, as modified from time to time, that are commonly
used by electric utilities to measure the loads of their

customer classes by statistical or other valid means, or to

15



design, construdt, maintain and operate their electric power
fécilities~dependably, reliably, safely, efficiently and
economically, as determined by giving due regard to those
practices, methods and procedures that repreéent £he state of
‘the art in the electric power indﬁstry, as. applied in the}StaEe
of California or in the‘WECC area,.whichéver better :epresénts
the'appiicétion of thé'considerations_above. Such practices,

methods and procedureélaré not limited to the optimum, but

w W NNy U W N

rather to any within the scope of those which are cuxreﬁtly in

o

effect and commonly used.
11 v
S 12 4.71 " Qualified Energy: The amount of energy used b&A

13 Turlock or by customers of Turlock in a month'for,purpbses that

14 qpalify under Séction 9(1) of the Raker Act, as metered by

15 Turlock at the points;of utilization and multiplied by é factdr

16  of 1.074, tO‘account for losses between the points of

17 utilization and the'Point-of Delivety and rounded to the nearest
18 1,000 kilowatthours. 4

19

20 . 4.72 Qualified Half-Hour Energy: The amount of energy

21 that is determined‘by multiplying Requeéted Half-Hour Energy by
22 Qualified Eﬁergy-and dividing the result by Requested Morithly
23 Class 1 Energy during any period of determination.

24

25 - 4.73 Qualifyving Loads: The amount of energy used by
26 Turlock, or used by customers served by Turlock, for tﬁe
27 .pﬁrpOSes‘that qﬁalify under Section 9 (1) of the Raker Act.
e ~ A

29 4.74 Raker Act: That Act of Congress, 38 Stat. 242
30 (1913) . | |

31

16
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“4.75 Ramp: To change the amount of energy to be‘scheduled
from one hour to the next during a day and which also may be

referred to herein as “Ramping”.

4.76 -Ramping Headroom’ The flexibility of the Progect to
accommodate Ramplng, Whlch flex1b111ty may . be affected or

eliminated by operatlonal constraints such as water supply

condltlons, adverse water quality, or Project outages

4.77 Ramping Schedule: A type of schedule elected by

Turlock pursuaﬁt~to (a) ‘Section 11.4.2 hereof if during the.
Third Period, or (b) Section 5.2 of Appendix B if during the

Second Period.

4.78 "Rejected Class 1 Energy: The amount - of energy equal -

to}the difference between (a) the amount of energy that City
offered Turlock in the Base Active Day Schedules durlng a month,
and (b) the amount of energy accepted by Turlock in the Adjusted
Base Active Day Schedules that were confirmed by City during

. such month.

4.79 Reguested Half-Hour Energy: The amount of Requested

fMonthly‘Class 1 Energy in a month apportioned into (i) On-Peak
'Hours, by dividing the Base On- Peak Energy by the total number

of half hours in the On-Peak Hours of such month, and (ii) Off-
Peak Hours, by dividing the’Base‘Off—Peak Energy by the total

number of half-hours in the Off-Peak Hours of such month.

4.80 Requested Monthly Class 1 Energy: The amount of

Class 1 Energy requested by Turlock for a month of the Third

Period, as more fully described in and meeting the reguirements.

of Section 7.4.4 hereof.

17
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4.81 Scheduled Class 1 Energy: Duringdany period of

determination either (a) Requested Half-Hour Energy, if Half-

_Hour Available Energy is equal to or greater than the sum of-
,Requested‘Half—Hour Energyeand the estimate of Modesto’s C;ass 1
Energy in the same‘half—hoﬁr,'or (b) Allocated Energy, if Half-

Hour Available Energy is less than the sum of Requested Half-
Hour Energy and the estimate of Modesto’s Class 1 Energy in.the

same half-hour.

4.82 Scheduled Overage Energy: The amount of Overage

,Energylscheduled to be returned to City as set forth in the

Final Base Active Day Scheduies for a month, as determined by .
City pursuant to Section 7.7.5 or as agreed to by the Parties

under Section 7.7.7.

4.83 Scheduled Shortfall Energy: The amount of Shortfall

Energy schediled tovbeddelivered to‘Tﬁrlock as set forth in the
Final .Base Active Day Schedules for a month, as determined by

City pursuant to Sectlon 7.7.6 or as agreed to by the Parties

under Section 7.7.7.

4.84 Scheduling Calendar: ' The days and times by which

Clty and Turlock have agreed to exchange information in order
for Clty to arrive at a Final Schedule_(a) as set forth at
Appendix A-1 hereof, if for an Active Day during the Third
Period, or (b) as set forth at Appendix A-2 hereof, if for an

Active Day during the Second Period.

4.85 Scheduling Representative:"Pd&E or any other legal

entity that City may choose .to facilitate, administer or execute

18
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_energy'transactions of any type including, but not limited to,

the intrastate or interstate sale or transmission of energy.

4.86 Second -Period: The period that commenced'at'OQOO'A
hours on July 1, 2004 and that ends at 2400 hours on December
31, 2005. S |

- 4.87 Shortfall.Enérgy: The amount by which Adjusted

' Delivered Class 1 Energy in a month exceeds Delivered Class 1

Energy in such month, as determined by City in the manner

provided for. in Section 7.7 hereof.

4.88 Spinning Reserve: Available unloaded synchronized

generating capacity- of the Project that is capable of being

loaded in ten (10) minutes.

4.89 Spinning Reserve Energy: The Project Energy

agsociated with Spinning Reserve.

4.90 Spinﬁing Reserve Headroom: Thelflexibiiity of the
Project to. provide Spinning Reserve, which flexibility may be
affected oi elimingtéd by various opefational‘constraints'such
as water supply conditions, ad&erse water quality, of'Projec:

outages.

' 4.91 Third Period: The period commencing at 0000 hours on

‘January, 1 2006 and ending on 2400 hours of June 30, 2015,

unless terminated earlier in which case ending on the date of

termination.

'4:92 True-Up Energy: Either Shortfall Energy or Overage

Energy) as the case may be.

19
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4.93 Turlock: The Turlock Irrigation District.

4.94 Turlock’s Allocation: The percentage applicable to

Turlock under the Allocation Agreement which is in effect for -

purposes of this Agreement pursuant to Section 7.1 heréof-during

.a period of determifiation.

4.95 Uncontrollable Forces: Those conditions or

circumstances described in Section 21.

4:96 WECC: The Western Electricity Coordinating Council

or i1ts successor.

4.97 Year: A calendar year.

5. TERM

On the Execution Date this Agreement shall become effective
as of 0000 hours on February 14, 2004, and shéll continue in
effect until 2400 hours on June 30, 2015, unless terminated

earlier in accordance with the terms hereof.

6. HETCH HETCHY PROJECT CAPACITY
The Parties acknowledge and agree that capacity of the

Project shall be 260,000 kilowatts for purposes of determining:

the Class 1 Enefgy Rate and the Reserve Support Charge.

20
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7.  ALLOCATIONS AND SALES AND‘PURCHASES OF . POWER

7.1 Allocation of Power

7.1.1 ,"Pursuaht to certain notices delivered to

City prior to the Execution Date and jointly signed by Turlock
and Modesto, Turlock and Modesto jointly notified City that

Turlock’s Allocation and Modesto’s'Allocation are as follows:

Effective Date - TURLOCK . MODESTO

January 1, 2004 . 34.06% 65.94%
January 1, 2005 33.64% ‘ 66.36%
January 1, 2006 33.27% 66.73%
January 1, 2007 .  33.58% 66.42%
 January 1, 2009 35.42%  64.58%
'7.1.2 | Turlock héreafter may change Turlock’s

Allocation at any ﬁime by delivering a wrxitten notice to City

that is signed by the General Manager of Turlock and the Chief

Executive Officer of Modesto, in which the Districts jointly

state their respective allocations, the sum of which must equal

‘one hundred (100) percent, and the date on which the Districts

have agreed that such revised allocations are to become

effective as between them.

7.1.3 City shall use the allocations set forth in
Section 7.1.1 until it is notified of a Change in such
allocations in the manner provided for in Section 7.1.2. Such

changes shall become effective for the purposes of this

- Agreement on the first day of the month.following the month in

which delivery to the City of the written notice described in

Section 7.1.2 occurred.

21
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7.1.4 " City is not a party to the Allocation
Agreement. City had no invqlveﬁent in the negotiation of the
Allocation Agreément and is nOt'in.any way‘an arbitrator or
enforcer of the Allocation Agreement. If any schedule submitted
by Turlock ekceeds the Turlock Allocation for Power or other
services under thlS Agreement City shall promptly notlfy
Turlock. If Turlock has not adjusted its schedule by - the date

and time required for completion of City‘s applicable schedule,

10 City shall adjust Turlock’s schedule to equal Turlock’s

11".Allocation and so notify Turlock.

12 |

13 7.1.5 Turlock shall resolve with Modesto all

14 ‘1ssues related to Turlock’s Allocation.

15 ' .

16 7.1.6 The Parties understand and agree that during
a perlod of determlnatlon that occurs during the Thlrd Period

18 that:

1gme

20 (a) Half-Hour Availablé Energy may be less

21 than the, sum of Reguested ﬁalf—Hour Energy and the estimate of

22 Modesto’'s Class 1 Energy in the same half-hour; and

23 . ) | |

24 n (b) in such event and during such periode'

25 City determineSQAllocated Energy,hereunder using Turloekfs '

26 Allocation to determine the amount of Half—HourzAvailable Energy

27' to be offered to Turlock in a halfehqur} and

- : | . :

29 (c) upon joint written request of Turlock

30 and Modesto, City agrees for no additional censideration, to

31 undertake to negotlate amendments to this Agreement and the

32 Modesto Agreement to become effectlve no earlier than January 1,

22
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2008, solely to provide that at such times as are described in
subsection (a) hereof that‘City will offer Turloek and Modesto
respectlvely, a percentage of Half-Hour Available Energy pro
rata to Requested Half-Hour Energy and. estimated Modesto Class 1
Energy; provided that the sum.of such Turlock and Modesto

percentages. shall equal one—hundred per cent (100%) of Half Hour

‘Available Energy in any beriodgoffdetermination, and provided

further that such amendments will not result in City incurring’

materially greater costs or risks than City otherwise would have
ineurred under the terms of this Agreement in the absence of

such amendments.

7.2 Sales and Purchagses of Power in Different Periods

7.2.1 ~The Parties have proVided fof‘sales,and
purchaseeyof ehergy, capacity and cher services, the '
provision of Spinning Reserve and the supply and return of
Spinning Reserve Energy which,lin eaeh case, vary as to.
availability, type, quantity, sCheduling and other:
characteristics durihg the three different periods herein

provided for beiew.

7.2.2 The sale, -purchase, schedﬁling and

" delivery of energy, capacity and other services during each

of the three periods herein provided for below shall be. .

- made or, if any occurred after 2400'hoursvon February 13,

2004 and prior to the Execution Date, shall be deemed to

have been made, pursuant to the terms of this Agreement.

7.2.3 Sales and purchases hereunder shall be
made under the terms and conditions and at the rates and

charges provided for in this Agreement. .

23
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7.3 First and Second Period Sales and Purchases

7.3.1- The sale, purchase,.scheduling and delivery

‘of energy, capacity and other services made during the First

Period and mads or‘to'be made duriﬁg'the Second Period shall be

under the terms and conditions set forth in Appendix B hereto,

;e3cept'as expreésly provided in Section 7.3.2 hereof.

7.3.2 The provision of Spinning Reserve and the
supply and delivery by City and the return oy Turlock of
Spinning Reserve Energy during the Second Period shall be made

under the terms ‘and conditions set forth in Section 8 hereof.

7.4 Third Period Sales and Purchases

7.4.1  The sale, purchase, scheduling and delivery
of Scheduled Class 1 Energy, Available Excess Energy, and
Additional Available Excess Energy during the Third Period shall

be made under the terms and conditions set forth herein below.

7.4. 2 The prOViSion of Spinning Reserve and the

‘supply and delivery by City and the return by Turlock of

Spinning Reserve Energy during the Third Period shall be made

' under the terms and conditions set forth in Section 8 hereof.

7.4.3 City shall proyide Turlock with City'’s
preliminarj estimates of Available Energy in the half-hours of &
month ten (10) business days priqr to the beginning of each
month of the Third Period. City shall not take into account the

amount of Shortfall Energy when estimating Available Energy.

24
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7.4.4  Turlock may request that City supply it with
Class 1 Energy during each month of the Third Period and, if.

"Turlock chooses to make such a request, it shall do so by:

{a) ‘detefmining its Requested Menthly Class'
1 Energy by referehee Eo (1) 'its Qualifying Loads as previoﬁsly
reported by it to City during the same menth(s) of prior years’,
and (ii) its estimate:ef'the'increase_in Qualifying Loads that
it'expects ﬁo.experience for the month to which,the request

appiies, and (iii) Prudent Utility Practice; and,

(b) delivering to City written notice of

its Requested Monthly*Class 1'Energy (such notice herein

,referred to as a. “Request”)on or before the day that that is ten

(10) bu81ness days prior to the beginning of the month to which
its Request applies and by no later than the time provided.

therefor in the Schedullng Calendar, and

. {e) " delivering to City, together with such

Reguest (i) a repert} which:shall be provided in writing and, if

Turlock finds it‘practicable, also shall be pIOVlded in a format
capable of being 1mported electronlcally 1nto a spreadsheet

format, of its 'meter readings of Qualified Energy for the month

preceding such Request including therewith copies of work papers

and other supporting documentation utilized by 1t in calculating
sueh Qualified Energy and, promptly thereafter corrections’ to
such meter readings, if any, and ' (ii) a calculation of the On-
Peak Percentage and the Off-Peak Percentage that it has
determined applicable to the month for‘Which such Request is

‘made.

25
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7.4.5 If timely made in accordance with the

requlrements of Section .7.4. 4, City shall respond to Turlock s

Request by:

‘ (a) providing Turlock with a non—binding
estimateé of the Class 1 Energy that City expects to be able to
offer Turlock during the half-hours of the month to which such

-Request applies, on{or-before the day that is five (57 business

days after receipt of such Request; and

D) thereafter, and oh or before the day

that is two (2) ‘business days prlor to the Preschedule Day for

‘an Actlve Day and by the time provided therefor in Schedullng

'Calendar, by also providing Turlock with:

(1 a‘Base Active Day Schedule that
sets- forth the Scheduled Class 1 Energy that Clty offers to sell
and deliver to Turlock during each half- hcur of an Active Day
based on'City's‘determination'of (1) Project Energy, (2) City
Municipel Energy,‘(B) Available Energy, (4) Allocated Energy,

. and (5) Requested Half-Hour Energy;

:(ii) notice of City’s determination-of
the availability of Ramping Headroom and Splnnlng Reserve

Headroom; and

(1ii) notice of the Avallable Excess

4‘Energy Clty offers tc sell and deliver to Turlock during each

half—hour of an Active Day.

7.4.6 .Turlock shall accept or reject City’'s offer
of Scheduled Class 1 Energy as set forth on City's Base Active

26
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Day Schedule on or-before the business day prior to a

. Presgchedule Day for an Active Day and by no later than the time

provided therefor in the Schedullng Calendar by dellverlng an
Adjusted.Base Active Day Schedule to City in which Turlock
rejects any or all of the half-hour offers of Scheduled Class 1

EnergyL provided, however, that if Turlock does not timely

deliver an Adjusted Base Active Day Schedule to City, Turlock
shall be deemed to have accepted City’s offer of Scheduled Class
1 Energy as set forth on City’s Base Active Ddy Schedule.

7.4.7 . City shall 1ot1fy Turlock of City’ s
conflrmatlon or rejectlon of Turlock's Adjusted Base Active Day

Schedule on the same day and by no later than the time provided

therefor in the Scheduling Calendar, provided, however, that:

(a) if‘City rejects such Adjusted Base

,Actlve Day Schedule it shall promptly notlfy Turlock in writing

of the reasons that such schedule does not conform to the

prov181ons‘here1n,

{b) Turlock shall be deemed to have accepted
Clty 8 offer of Scheduled Class 1 Energy as set forth on Clty 'y

Base Active Day Schedule; and

(c) if City does not confirm or reject such

Adjusted Base Actlve Day Schedule within the time provided

 therefor in the Scheduling Calendar, then Clty shall be deemed

to have accepted such schedule.

7.4.8 Turlock may subsegquently elect to submit a
Base Actlve Day Ramping Schedule if:

27
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(a) City has notified Turlock pursuant to

Section 7.4.5(b) (11) hereof that Ramping Headroom is availablé;

~and

(b) - Turlock has accepted City’s Base Active

Day‘Schedule_pﬁrSuant to Section 7.4.6vhefeof; and

(¢) Turlock delivers such Base Active Day

Ramplng Schedule to City on or before the bu81neSS day prlor to-

fa Preschedule Day and by no later than the time prov1ded

therefor in the Scheduling Calendar.

7.4.9 On or before the day that is one (1)
business day'prior to the Preschedule Day for an Acﬁive Day

and by the time provided theréfor in Sdheduling Calendar,

'Turlock shall accept or reject City's offer of Avallable

Excess Energy in whole or in part by prov1d1ng City an

Available Excess Energy Schedule provided, however, that 1f

Turlock does not timely submit such a Schedule it shall .be
deemed to have rejected City;s_offer-of such Available.

Excess Energy.

7.4.10 City . shall notlfy Turlock of City’s.
conflrmatlon or rejection of Turlock g Base Active Day Ramplng
Schedule and Turlock’s Available Excess Energy Schedule on the
same day and,byvno later than the time provided'thexefor in the

Scheduling Calendar; and

(a) if cdnfirmed:by City, the Scheduled
Class 1 Energy on the Base Active Day Ramping Schedule submitted

by Turlock shall be the amount of Class 1 Energy that City shall

schedule to sell and déliver to the Points of Delivery and that

28



WoWw W ND NN NDNDNNN R R R R R R R R :
M e WL o®m oW N E O WL ® IOV W N R O WO U W N R

Turlock shall schedule to accept and purchase at the Points of

Delivery on an Active Day; and

(b) if confirmed by City, the Availlable
Excess Energy on the Avallable Excess Energy Schedule submltted
by Turlock shall be the amount of Avallable Excess Energy that’
City shall schedule to sell and deliver to the Points of
Delivery and. that Turlock shall schedule to accept and purchase

at the P01nts of Delivery on an Active Day, or

{(¢)y 4if Turlock’'s Base Actlve Day Ramping

,Schedule is rejected by City, (i) City shall promptly provide

Turlock the reasons in writing that such schedule does not

conform to the provisions herein, and (ii) the Scheduled Class l

. Energy as set forth on City's Bage Active Day Schedule, shall be

the amount of Class 1 Energy that City shall schedule to sell
and deliver to the Points of Delivery and that Turlock shall
schedule to accept and pﬁrchase at the Points of Delivery on an

Active Day; and

(d) i1f Turlock’s Available Excess Energy
Schedule is rejected by'City, City shall promptly provide -
Turlock the reasons in writing that such schedule does not’

conform to the prov151ons hereln, and

(e) .if City does not confirm or reject such

Ramping Schedule within the time provided therefor in the

- Scheduling Calendar, then City shall be deemed to have accepted

such schedule.

7.4.11 City shall offer to sell and deliver

Additional Available Excess Energy to Turlock on an Actiwve Day -

29
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by providing Turlock with notice, by means of a recorded
telephone call, omn or before the day that is one (1) business

day before a Preschedule Day and by the time provided therefor

'in Scheduling Calendar, of the amount of such Additional
_‘Ayailable~EXCess Enefgy'that has become available for sale in

each half-hour of an Active Day.

7.4.12  Turlock may accept, in Whole and not in
part Clty s offer of Addltlonal Available Excess Energy by
prov1d1ng City with notice, by means of a recorded telephone
.call of its acceptance of such offer within one (1) hour of

receipt of such offer from City.

7.5 betermination of Excess Energy, Available Excess

‘Energy and Additional Available Excess Energy

Through Calendar Year 2007

7.5.1 During the perioa from July .1, 2004 thfough
December 31L,2007, City shall'determine Excess Energy in'a half-
hour to be'the amount of energj that remains aftef City (a) (i)
detefmines the amount of Project Energy that it expects to

generate in a half hour based on its forecast of operating,

" water supply and water quallty condltlons, (;1) reduces it by

the amount of,energy'Clty schedules to meet the requirements of

‘ Clty Munlclpal Energy, and (iii) multiplies the result by a

factor of .98; and (b) reduces.the energy remaining afterﬁ
performlng the calculations -in the foregOLng subsection by the
sum of (1) the estimate of Modesto’s Class 1 Energy, lncreased
by City to reflect the equlvalent of scheduled shortfall energy,
if any, to be supplied by City to Modesto in'such half—hour, and
decreased by City to reflect the equivalent of scheduled cverage
energy, if any, to be returned by Modesto to City in such half-
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hour and (ii) Turlock’s Firm Class 1 Energy in such half-hour,

if the period of determination occure on or before December 31,

‘2005,'or Class 1 Energy in such half-hour as set forth in the .

Final Base ActiVe Day Schedule if the period of determination

occurs on or after January 1, 2006, as the case may be.

7'5 2 Turlock acknowledges and agrees that from
July l 2004 through December 31 2007 City shall have the right
to use and schedule up to one- half of such Excess Energy to
serve the req&irements of the Airport Tenants, as increased by

City to account for appropriate transmission line losses.

7.5.3 City shall offer to sell Available Excess

Energy (a) to Modesto, in‘an amount‘equal to the result of

.Modesto's Allocation multipliéd by Available Exeess Eﬁergy; and

{b) to Turlock, in an amount equal to the result of Turlock s

-Allocatlon multlplled by Avallable Excess Energy in the manner

and at the time set forth in Section 7.4.9.

7.5.4 Clty shall also offer to sell Addltlonal
Avallable Excess Energy to Turlock at such time and ln the

manner”set forth in Section 7.4.11.

7.5.5 Turlock acknowledges aﬁd agrees that City

‘shall have no obligation to sell to Turlock Available Excess

Energy or Additional Available Excess Energy City which Turlock
does not agree to purchase in the manner required by Section

7.4.9 and Section 7.4.12, respectively.

7.6 Determination of Excess Energy and Available

~ Excess Energy After Calendar Year 2007
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7.6.1 During the period commencing on January .l,

2008 and thereafter during the remaining term of this Agreement

City shall determine Excess Energy and Avallable Excess Energy_

in the manner set. forth herein.

7.6.2  City shall determine ExceSS_Energy'in a
half-hour to be the amount of energy that remains after City

(a) (1) determines the amount of Project Energy that City expects

‘to generate in a half-hour based on its forecast of operating,

water supply and water quality conditions, (ii) reduces it by
the amount of energy City schedules ‘to meet the requiremehts of

City Municipal Energy, and (iii) multiplies the result by a

factor of .98; and (b)‘reduces'the energy. remaining aftér

pérforming the calculation in the foregoing subsection by the

sum of (1) thenestimate'of'Modesto’s”C1assA1 Energy inéreased by

~City to reflect the equivalent of séhéduled shortfall energy, if

any, to be supblied by City to Modesto in such half-hour, and

'dec:eased_by City to reflect the equivalent of scheduled overage

energy, if any, to be retﬁrned by Modesto to City in such half--

‘hour, and (ii) Class 1 Energy as set iorth‘iﬁ'the:Final Base

Active Day Schedule.

A 7.6.3  Turlock acknbwledges and agrees that City
shall have the right to use and schedule fifty percent  (50%) of
the first 100 MW of such Excess Energy for any purpose‘ﬁermitted4.
by law including, but not limited to, éerVing all of the |
requirements of the Airport Tenants and NbrriS‘Ihdustries,_as

increased by City to account for appropriate’ transmission line

losses.

7.6.4 City'shall offer to sell Available Excess

Energy to Turlock, in an amount equal to Turleock’s Allocation
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multiplied by Available Excess Energy in the manner and at the

time set forth in Séction 7.4.9.

7.6.5 Turlock acknowledges and égrees that City

shall have no obligation to sell to TurlockAAvailable.Excess'

- Energy City is regquired to offer Turlock hereunder which Turlock

does not agree to purchase in the manner required by Sectidn_

7.4.9.

7.7 Determination and Treatment of True-Up Energy During

the Third Period

7.7.1 " Commencing with the moﬁth of‘Februaiy 2006,
and, thereafter, for'éaéh month of the Third Period, City shall
deterﬁine the amounﬁ of Overage Eﬁergy or Shortfall Energy for
the preceding month in the maﬁner set forth below and shall
provide such determination, together with a copy of the
schedules referénced below upon which its determination was -

based, to Turlock within five (5) business days after City's

‘receipt of Turlock’s reﬁort,df Qualified Energy for that month

pursuant to Section 7.4.4 (c¢) (1).

7.7.2 City shall detemniﬁe (a)vaerage Energy in a
month to be thé amount by'which the.sumvof Adjusted Delivered
Class 1 Energy in the half-hours of a month 1s less than the sum
of Delivered Class 1 Energy in the half—hours of the same month;

and (b) Shortfall Enérgy in a month to be the amount by which

" the sum of Adjusted Delivered Class 1 Energy in the half-hours

of a month exceeds the sum of Delivered Class 1 Energy in the

half-houré of the same momnth.
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(a)y 4if the Parties agfee to a return of all
or a portion of such Overage Energy in the balance of the month
of determination, then City will (i) determine a level schedule

that will equate to the pbrtion of Overage Energy agreed to be

returned, and‘(ii) such schedule shall become a~éemp@neﬁ£~®£Fw~wmwwwww~

Schéduled70vérage~EnergY,in the balance of such month, and (iii)
for tracking'of balances, such schedule shall beVaccoﬁnted foxr

as;part of Scheduled Overage Energy for such month; and,

} (b) Overage Enérgy not returned pursuant to
subsection (a) shall bé retﬁrmed'iﬁ the month following the
nwnth.in which such determiﬁation was made, as limited by
sufficlent;Available Energy, and City (i) will determine a level

schedule for the amount 6f Overage Energy to be returned, and

(i1) such schedule shall become a componenﬁ‘of‘Scheduled Overage"

Energy for such month, and (iii) for tracking of balances, such

schedule shall be accounted fér‘as part of Scheduled Overége

" Energy for such month; and,

(c) Overage Energy not returned pursuant to
subsections (&) and (b) hereof shall be returned to the maximum
extent possible in the next succeeding month, as limited by

sufficient'AVailable Energy, and any amount not so returned in

" such next suéceeding month shall be returned to the maximum

‘extent possible during the next sucCeeding month (or monthg), as

limited by sufficient Available Energy, until the remaining

- balance of such Ovefage~Energy is eliminated, and City (i) will

determine a 1ével'schedule'fof each such month for the amount' of
Overage Energy to be returned, and (ii) each such ‘schedule shall
become a component of Scheduled Overage Emergy in the nionth of

return, and (iii) for tracking of balances, each such schedule
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shall be accounted for'as part of Scheduled Overage Energy for

the month' of return.

7.7.6  Shortfall Energy shall be dellvered by Clty
to Turlock when City estlmates that there is suff1c1ent

Available Energy to do so, and

(a) 4if the Parties agree to a delivery of

all or a portion of such Shortfall Energy in the balance of the

-month of determination, then City will (i) determine a level

schedule that will equate to the portion of Shortfall Energy

‘agreed to be delivered, and.(ii) such schedule shall become a

component of Scheduled Shortfall Energy in the balance of such .
month,:and (44d) forAtrackingiof balenees, such schedule shall

be accounted for as part of Scheduled Shortfall Energy for. such

month; and,

(b) ‘Shortfell'Energy"not'delivereqvpursuent
to subsection (a) shall be delivered in the month following the
monﬁh’in which such determination was made, as limited by
sufficient Available Energy, and Clty (1) will determine a level
schedule for the amount of Shortfall Energy to be. dellvered and
(ii) such schedule shall become a component of Scheduled
Shortfall Energy for such month, and (iii) for traeking of
balances, such schedule shall be‘accOuﬁted for as part.of

Scheduled Shortfall Energy for such month; and,

' (¢y - Shortfall Energy not delivered’pursuant
to subsections (a) and (b) hereof shall be ‘delivered to the
maximum extent possibleAin the next succeeding month, as limited
by sufficient Available Energy, and any amount not so delivered

in such next succeeding month shall be delivered to the maximum
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extent,possible during the{nekt succeeding month (or months)i as -
limited by'sufficient.Available Energy, uﬁtil the remaining |
balance of such Shortfall Energy is eliminated,‘andlcity (1)
will determine a level schedule for each such month for the .

amount of Shertfall Energy to be delivered, and (ii) each'such

.schedule shall become a component of Scheduled Shortfall’Energy
‘in the month of delivery, and (iii) for tracking of balances,
each such schedule shall be accounted for as part of Scheduled

 Shortfall Energy for the month of delivery.

7.7.7 Shortfall Energy .or Overage Energy for a

month may be subsequently adjusted during the. annual

'reeonciliation that City performs for each month of a Fisgcal

Year to correct for dlscrepanc1es or errorsg, if any, in the
monthly meter data of Quallfled Energy that Turlock subsequently
notified Clty of under Section 7.4:.4 (c)(l). The,Partles intend

and agree that for annual recon01llatlon purposes such

' ;adjustments shall be llmlted to discrepancies or errors Turlock

delivered City notice of within a period of twelve (12) ‘months

of the meter reading to which the notice‘reletes City shall use

. the methodology for determlnlng Overage Energy or Shortfall

Energy described in Section 7.7.2, and.theAOverage Energy or
Shortfall Energy that results fromlsuch annual reconciliation,
if any, shall be returned by Turlock or supplied by City as |

provided in Section 7.7.5 and Sectlon 7.7.6.

7.7.8 The outstanding amounts of Shortfall Energy
and Overage Energy shall be netted by the City and any remaining
balances shall be accounted for and subsequently scheduled

pursuant to Section 7.7.5 or Section 7.7.6.

7.7.9 A.representative authorized by a Party
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pursuant to Section 11.3 hereof by agreement with a

.representative authorized by the other Party pursuant to Section

11.3 hereof may modify the manner in which Shortfall Energy is
to be delivered, or Overage Energy is tq'be returned, " upon

mutual agreement.

7.7.10 The amount Qf Scheduled Overage Energy not
returned or Scheduled Shortfall Ehergy not'deiivered for reasons
of Upcontrollable'?erCesAor those .set forth in Section 11.7
shall be carried‘forward and subsequently retufned or deiivered

in the manner proVided therefor in Section 7.7.6 or Section

A»7.7.7, as the case may be.

8.  SPINNING RESERVE SERVICE

8.1 ° Spinning Reserve

8.1.1 City shall determine, in its. sole discretion,

1f Spinning Reserve Headroom is available, and shall notify .

. Turlock of such determination withirn the time and in the manner

provided for in (a) Appendix B, if during the Second Period; and

(b) in Section 7.4.5 {b) (ii) hereof, if during the Third Period.

- 8.1.2 ' If City has notified Turlock that Spinning
Reserve Headroom is available, City‘shall.make no more or less
than 5 MW of Spinning Reserve availlable to Turlock in eech hour

except as otherwise provided in Section 8.2.2 hereof.

8.2 Request,for Sﬁppiy'of‘Spinning Reserve Energy
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8.2.1 If City has notified Turlock that Spinning

Reserve Headroom is available pursuant to Section 8.1, then

‘during the Active Day to which such notice relates Turlock may

request by means. of a'recorded telephone‘call that City stpply
and deliver no more or. less. than 5- MW of Splnnlng Reserve Energy
durlng an hour of such Active Day when Turlock is experlenc1ng a’
“Turlock system contingency” as defined hereln below provided,
however, that Turlock may not make such a reqﬁest for.mere:than
a total of (a),three'(3) such hours during“the six (6) month.
period from July 1 and through December 31, 2004, and (b) six
(6) such hours during each calendarAyear thereafter during the

remaining term of this Agreement.

8.2.2 Upon receipt of a request permitted under
Section 8.2.1, City shall supply and deliver 5 MW of Spinning
Reserve Energy to Turlock in the hour or hours to which the

request applies, provided, however, that 1f»the_request applies

to an hour (oxr hqurs) after 2400 hours on December 31, 2007, and
City determines.that in the absenee of euch requeet City‘would
not have supplied Modesto with the estimate of Modesho’s Class 1
Energy under the Modesto  Agreement and Turlock with its

Requested Half-Hour Energy, then in such hour (or hours), City

shall only be regquired to make available to Turlock, :Turlock’s

Allocatlon of the 5 MW of Splnnlng Reserve and to supply and
dellver to Turlock, Turlock’s Allocation of the 5 MW of Splnnlng

Reserve Energy;, and provided, further, that if the sum of

Turlock;s Allocation.of 5 MW of Spinning Resgerve Eﬁergy and
Modesto’s Class 1 Energy ekceeds 5 MWh in any such hour (or
hours), then City may fﬁrther reduce the amount of Spinning
Reserve Energy to be.supplied and delivered te Turlock in Such
hour (or hours) hyvthe amount necessary to limit City’s total

supply to Modesto and Turlock in such hour (or hours) to 5 MWh
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8.2.3 Fof‘purposes of Sectidn‘8.2.l, av“Turlock
syétem contingency”‘shall.be deemed to exist during an hour of
an Active Day when: (a) Turlock has an initial loss of a .
resourqe’in excess of ‘15 MW; (b) Turlock's»spinning feserve
falls below,~or'Turlock anticipates its spinning reserve will
fall bélow, WECC MORC (Minimum'Operating:Reliability Criteria)
requirements for sbinning reserve; or (3) Turlock‘anticipates

the need to curtail load.

8.3 Supply and Return of Spinning Reserve

'8.3.1 City shall supply and deliver Spinning Reserve

Energy ‘to the Points of Delivery in the hours orAhouré of the

Active Day to which the regquest applies.

. 8.3.2 Spinning Reserve Energy delivered by City to
Turlock in an hour,, shall be returned by Turlock to City:

(a) within a period of not less than seventy-

two (72) hours of the delivery thereof if City determines there

is sufficient Available Generation to do so, or on the next

Active Day in which City determines that there is sufficient
Available Generation to do so, or as otherwise mutually agreed

by the Parties;. and,
(b) in like hours (e.g., an On-Peak Hour, if

City delivered Spinning Reserve Energy to Turlock during an On-

Peak Hour}; and. -
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(c) byian adjustment to a Base Active Day

'SChedule, Turlock’s Adjusted Base Active Day Schedule,. or a BRase

Actlve Day Ramplng Schedule, if during the Third Period; or
(d) by an adjustment to a Firm Base Active

Day Ramping Schedule, or a Firm Base Active Day . Schedule, i1f

during the Second Period.

8.4 ‘Annual Request

Turlock may request that City meet with Turlock to
discuss whether City would supply Turlock with 5 MW of Spinning
Reserve Energj beyond a thifd‘hour du;ing the partial calendar
vear described in Section 8;2;1 (a), or a sixth hour during each
of the caleﬁdar years described in Section 8.2.1 (b), as the
case may be. Turlock may make such:request of City once -during
each of such calendar years'(or partial ealendar_year), and at

any time during each such calendar year (or partial calendar

vyear}. .Pfomptly after receiving such request, City shall meet

with Turlock in order to discuss Turlock’s request, whether

City, in its sole discretioh, is'willing to provide such energy

and, the terms and conditions on which City may be willing to do

S0.

‘8.5 | Acknowledgments

8.5. l Each Party acknowledges and agrees that it has
rellnqulshed and waived any rlght or entitlement it may have to
claim that Spinning Reserve Energy that may be requested or
returned by Turlock by is or should be treated as Clase 1 Energy

either under the terms of this Agreement or under.the Raker Act.
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8.5.2 The Parties further acknowledge and agree that

~Sp1nn1ng Reserve Energy supplied in an hour (or hours) of an

~ Active Day may result in Turlock acceptlng delivery of more than .

the On~Peak Base Energy durrng an On-Peak Hour (or Hours) of

such day than it would have otherwise'been,entitled to receive

in the Final Base Active Day Schedule for such Active Day.

8.5.3 The Parties further acknowledge and agree that

_ notw1thstand1ng the foreg01ng provisions of this Section 8, at

nio time shall City be required to make Spinning Reserve
available to Turlock, or to supply or deliver Spinning Reserve
Energy to Turlock if City determines that it would have to |
purchase elther such product or service from a third party in

order to do s0.

g. TURLOCK'S RIGHTS TO USE CITY’S‘TRANSMISSION FACILITIES

!

9.1  Turlock shall have a right to use Turlock’s
Allocation of eicess capacity of City’s Transmission Facilities.
This right is limited to the usesewhich‘do not‘adversely’affect'
delivery*of energy to satisfy City’s obligations to City
Munidipal‘Load, Districte, Airport Tenants, Norris Industries,
and delivery of Hetch Hetohy Project Energy to other City

customers,

9.2 City shall be the sole judge of the'auailability of
excess Capacity in City Tranémiséion Facilities, consistent with
Prudent Utility Practice; provided, Turlock’s use of such excess
capacitylin City’s Transmission Facilities shall not be

unreasonably denied.

42



Vo TN « BEEES BN N & - S

Wow W NN NN N NN NN R PR R PR R e
I S Vo B S B S O R N = V=R« B R R N

9.3 Turlock shall prdvide City with advance written

notice requesting use of such excess capacity in City’s

Transmission Facilities. City shall deliver any Power echeduledv

for delivery to Turlock utilizing such excess capacity and such

deliveries shall be reduced for transmission losses to_the'

Points of Delivery pursuant to Section 13l

9.4 It City plans to upgrade, rebuild, er'add to City’s

Transmission Facilities, City shall consult with Turlock about.

- its pessible participation in such project. All terms and

conditions of lse and costs associated with Turlock’s
participation shall be negotiated by the Parties in a separate

agreement.

9.5 . . City shall allow Turlock to establish additional
interconnections with Citi’ngransmiSsioh Facilities_ae the =
Parties may agree. Suchzagreehent will not be uﬁreasonably
withheld City shall not. be requlred to bear any cost

a55001ated with such addltlonal 1nterconnectlons

g.6 If City believes that aaverse-impacts may result to
transmission systeme of third parties from Turlock'e
interconnection with' and/ox additioﬁal use of excess capacity. in
City's Transmission Facilities, Turlock shall make all required
arrangements with such third~parties, consistent4Witthrudent
Utlllty Practice, and bear all costs associated with such |

1nterconnectlon or use.

9.7 City shall allow Turlock to “construct new .
transmission lines on the existing right of way for City's

transmission system; provided, that City agrees that such use by
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Turlock is not inconsistent with (i) City’s rights and present
or future use of such right of way and (ii) applicable federal
and state laws, including, specifically, the Raker Act. All

terms and conditions of use and costs associated with Turlock’'s

~use of such right of way shall be negotiated by .the Partie§~in.a

separate agreement:.

10. LOAD DATA AND LOAD PROFILING

"10.1 Intent and Purpose of Load Profiling Studies

10.1.1 During the Third Period the Parties intend

the schedules for delivery of Class 1 Energy ﬁo be based upon -

thevstudies provided for herein below profiiing Turleock’s
Qualifying Loads. The Parties intend to use such‘studies to
determine the amount cf‘RequeSted Monthly Class 1 Energy that
ﬁay be scheduled for delivery during the On-Peak Hours and Off-"
Peak Hours of the monthvinjwhicﬁ the request is made. ‘Ih the
absence of thevtimely performanée, completion and<délivery of
such.studies in accordance with the requiremehts set forth
herein and;’ekcept as expféésly»provided for below, City shall
determine the schedules for the delivery of Class 1 Energy usihg
an Equal'Percentage Method for the OnePeak Percentage and Off-

Peak Percentage.

-10.2 Interval Meters
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10.2.1 Turlock shall install metering equipment on
a statistically wvalid sample:siée of each of its Qualifying Load

customer groups (hereinafter such meters referred to as “Load

‘Research Meters”f.. Such metering equipmentf(a) shall'be
furnished, serviced and maintained by Turlock, (b)‘shall include

" “interval recordlng” meterlng equlpment for the measurement of

the amounts of ‘real power; and, (&) shall be designed to record
continuously deliveries of kilowatts and kilowatthours in

integrated 60-minute or less intervals.

10.2.2  Turlock shall be responsible for making
arrangéments*to read -all Load ResearcheMetefs-periodicallya

Turlock shall maintain recordings of all éuch‘interval recording

‘meters for a period of sixty-(60) months, inciuding recordings

of 30~minute intervals if the'LoadiResearch Metersxare~capable

of recordiﬁg 30-minute ihtervals Turlock shall provide a copy

of such recordlngs to Clty promptly at such times .as Clty may

request and if practlcable, shall also provide. a copy of such
recordlngs to’ Clty in a format capable of belng 1mported

electronlcally into a spreadsheet format.

10.3 '+ Required Methodology and Proceduré

10.3.1 Any load profile study required herein shall

be performed by Turlock in accordance with the  procedures

. described below.

10.3.2  Turlock shall develop a methodology for

‘performing a study to determihe'the morithly load profiles of

each of its Qualifying Load customer groups. Such methodology
shall be based on such means, practices and techniques‘that‘are

in accordance with Prudent Utility Practice for a study of this
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type and shall use the interval data recorded and collected from

the metering eqguipment described in Section 10.2 hereof.

10.3.3 . Turlock shall provide City with a written
description of the methodology Turlock intends to use and shail
provide.city with not less than three (3) Business Days to

review and comment on such methodology in advance of performing

- a study. Turlock shall notify City promptly of any changes to

such methodology that Turlock thereafter may desire to make from

time to time and each time Turlock makes such a change it shall

‘afford City with not less than three (3) Business Days to

- comment thereon.

-10.3.4 Upon completion of a study, Turlock shall
provxde City with a written descrlptlon of the results of such
study lncludlng (a) the On-Peak Percentage and Ofﬁ—Peak

Percentage that Turlock has determined is supported by such

,study,.and (b) the results. sorted by statistically valid samples

of the Quallfylng Load customer groups. Thereafter, Turlock
shall promptly provide Clty with such Lnformatlon,'data or
documentation 1n connectlon with such study as City may

reasonably request, provided, however, that Turlock shall not be

- required to provide City with confidential informatibn

identifiable'by customer except pursuant to a confidentiality

.agréeement between Turlock and City.

10.4 Initial and Annual Load Profiling Studies

10.4.1  Turlock shall use its best efforts to
perform, complete ‘and deliver to Clty an initial study in
accordance with Sectlon 10 3 hereof (a) of each of the months of

January through June 2005 (the “Flrst Half-Year Study”), by
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September 30, 2005; and, (b) of each of the months July through
December 2005 (the “Second Half-Year Study”), by March 31, 2006.

- 10.4.2° 4Turlock shall perform, complete'and deliver
to City in accordance with Section 10.3 hereof (a) .an lnltlal
study of all the months of calendar year 2006, on or before
April 30, 2007 (the “Initial Annual Study”); and (b) on or
before Aprll 30t of each calendar year thereafter, a study of
all the months of the preceding calendar’ year-(each such study,

an’ “Annual Study”).

10.5 Effect of Studies on Base Active Day Schedules

10.5.1 If Turlock delivers the FirstAHalf~Year

'Study to City (a) on'or.before‘November 15, 2005, the Base

Actlve Day Schedules for the months of January through June 2006
and for the months of January through June 2007_shall be

" determined using an On-Peak Percentage and Off—Peak Percentage

derived from such Study for the months covered by such Study, or
(b) on.or before June 30, 2006, the Base Actlve Day Schedules

for the months of January'through June 2007 shall be determlned
using an On- Peak Percentage and Off-Peak Percentage derlved from

such Study for the months covered by such Study

10.5.2 If Turlock delivers the Second Half-Yearv'
Study to City (a) on or before May 15, 2006, the Base Actiﬁe Day -
Schedules for the months of July through December 2006 shall be
determlned uSLng an On-Peak Percentage and 0ff-Peak Percentage
derived from such Study for the months covered by such Study and
the Base Active Day Schedules for the months of July'through
December 2007 shall be determined using an On-Peak Percentage

and Off-Peak Percentage derived from such Study for the months
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covered. by such Study unless Turlock has timely aelivered the
Initial Annual Study, in which case the On-Peak Percentage and
0ff-Peak Percentage shall be derived from the average of
applicable percentages for the same mooth of the Sécdnlealf—
Year Study and. Inltlal Annual Study, or (b) on or before
December 31, 2006, the Base Active Day Schedules for the months
of July through Deoember 2007 shall be determined using an On-
PeakAPeroentage'and Off-Peak Percentage derived from such Study
for the months covered by :such Study unless Turlock has timely
delivered the Initial Annual Study, in which case the On-Peak
Percentage and Off-Peak Percentage shall be derived from the‘
a&erage of.applicable percentages for the same month from the

Second Half-Year Study and the Initial Annual Study.

_ 10.5.3  If, notWithstanding~its best efforts to do
80, Turlock'fails to deliver‘the First Half-Year Study rto City
{a) by Noverber 15, 2005, the Base Active Day Sohedules for’the
months of January through June 2006 shall be determlned using an
On-Peak Percentage of sixty-five percentA(GS%) and an Off-Peak
Percentage of thirty~fi#e percent (35%); and (b) by June 30,
2006, the Base Active Day Schedules for the months of Jaﬁuary

‘through June 2007 shall be determined using the Equal Percentage
‘Method until the beginning of any such months that is fortnyive

days after Turlack performs, completes . and delivers the First
Half-Year: Study in accordance with Section 10.4.1 or ‘the Initial
Annual Study to City in accordance with Section 10.4.2 (a)

hereof and then the Two-Year On-Peak Percentage and Two-Year

- Off-Peak Percentage derived pursuant to Section 10.6.1 for the

remaining months of calendar year 2007 and the remaining months

of the Fiscal‘Year~ending on June 30, 2008.
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10.5. If nobw1thstand1ng ltS best efforts to do
s0, Turlock fails to dellver the Second Half-Year Study to Clty
(a} by May 15, 2006, the Base Active Day Schedules for the
months of July through December 2006 shall be determined using
an- On-Peak Percentage of sixty- flve percent (65°) and an Off—

Peak Percentage of thirty- flve percent (35%); and (b) by

' December 31, 2006, the Base Active Day Schedulee for the months

of July through December 2007Ashall'be'determined using the
Equal Percentage Method until the beginning of any of such

" months that is forty-five days after Turlock performs, completes

and delivers the Second Half-Year Study in accordance with

.Section 10.4:1 or the Initial Annual Study to City in accordance

with Section 10.4.2 (a) hereof and, thereafter, the Two-Year On-
Peak Percentage and Two-Year Off-Peak Percentage derived

pursuant to Section 10.6.1 for the remaining months‘cf calehdar
vear 2007 aﬁd{thelremaining months of the Fiscal Year ending on

June 30, 2008.

10.6 Rolling Average Methodologies .-

10.6.1 f.Beginninglwith the first month after
December 2006 that is forty-five (45) days after Turlock has

performed, completed and delivered to City under Section 10.4

hereof a load proflllng study and until Section 10 6.2 1is in

effect then:

(a) the Base On-Peak Energy in a month shall
be determined by multiplying the two-year average On-Peak

Percentage (as defined herein below, the “Two~Year'On~Peak

Percentage”) for the month of determination by the Requested

"Mcnthly‘Class 1 Energy for such month, and (ii) the Base Off-

Peak Energy in a month shall be determined for a month by
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multiplying the two-year average Off-Peak Percentage (as defined
herein below, the “Two—Year‘Off—Peak Percentage”) for the month
of determlnatlon by the Requested Monthly Class 1 Energy for
such month. The Two-Year On- Peak Percentage and the Two-Year
fo—Peek Percentage shall be determlned by calculating the
simple averagelof the applicable percentageslfer the month of
determination derived erm;the load profile studies for such
month in the immediately preceding'two (2) available like
months. If percentages are not available from a load profile P
stﬁdy for any giveﬁ month of the lastthO {2) avaiiable like
months then the missing on-peak percentage and the missing off-
peak perceﬁtagevfor such month shall be determined by using the

Equal Percentage Method.

10.6.2 Beginning with the first month after
December 2007 that is forty-five (45) days after Tuflqck has
performed, completed and delivered to City under Section 10.4

hereof a load profiling study then:

(a) the Base On- Peak Energy in a month shall
be determlned by multlplylng the three-year average On-Peak
Percentage (as defined hereln,below, the “Three-Year On—Peak
Pereentage”) for the month of determination by the Requested
Monthly Class 1 Energy for such month, and (ii) the Base Off-

Peak Energy in a month shall be determined for a month by

‘multiplying the three-year average Off-Peak Percentage (as

defined herein below, the “Three-Year Off-Peak Percentage”) for
the month of determination by the Requested Monthly Class 1
Energy for such month. The Three—YearAOn—PeaknPerdentage and
the Three-Year Off-Peak Percentage shall be'determined by
caiculating the simple average of the applicable percentages. for

the month of determination derived from the load profile
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etudies for such month in each of the immediately preceding
threev(S) available like months. If percentages are not
available from a 1oad~profile study for any given month of the
last three (3) available like months then the missing on-peak
percentage and the missing off- peak percentage for any such

month shall be determined by uS1ng the Equal Percentage Method

10.6.3 ' Either Party may request the other Party to

agree to an adjustment of the foregoing two-year average or

;three—year‘average in order to~accuretely account for .
 identifiable changes or trends in Turlock’s Qualifying Loads and

'-sucheagreement shall not be unreasonably withheld by the Party

to whom the regquest has been made if the Party making the

Arequest can dembnétrate that such changes have occurred and that

such trends are likely to occur with reasonable certainty.

10.7 COnditions Precedent to Ramping

10.7.1  Turlock may not eubmiﬁ a Ramping Schedule
during the months of January to June of 2006 until the begihﬁing”
of any such month that is at least fbrty—five (45) days after it
has completed and delivered to City the.First Half-Year Study:

- 10.7.2 Turlock may not submit a Ramping Schedule

~during the months of July to December of 2006 until the

beginning of any such mohth that is at least forty-five (45)
days after it has completed and delivered to City the Second
Half~-Year Study.

~10.7.3 Turlock may not submit a Ramping Schedule
dufing any month of calendar year 2007, or dufing any month of

any calendar year thereafter until the beginning of a month that
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is at least,fbrty—five (45). days after it has completed and
delivered a load profile  study in accordance with Section 10.3 -

hereof for such month in a preceding year.

11. SCHEDULING OF ENERGY DELIVERIES

11.1 Scheduling During Second Perioa and Third Period
11.1.2 All schedules for the delivery of energy to
Turlock during the Second Period shall be developed in

“accordance with'Appendix B hereto and the terms and pfotocols

set forth bélow.

11.1.3  All schedules for the delivery of energy to
Turlock during the Third Period shall be developed in accordance

with Section 7 hereof and the terms and protocols set forth

“below.

11.2 Scheduling Calendar. and Protocols

11.2.1 The Parties will use their best efforts to
work together cooperatively and in good faith in scheduliﬁg

energy for delivery under the teyms of this Agreement.

11.2.2 The Parties intend schedules to be developed
and finalized in the manner piovided for by the terms of this

Agreement and on such days and at such times as are set forth on

the Scheduling Caléndar.

11.2.3 The ‘Scheduling Calendar reflects the intent

of the Parties to adopt the current practice of electric
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utilities in the State of California and of members of the WECC

to establish their schedules on a Preschédule.Day in accordance
with the prescheduling calendar published by the WECC,as'the
same may be modified by the WECC from time to time,aﬁd,
therefore, the Parties. also intend and agree to modify  the
Scheduling Calendar from timé to time ﬁo incbrporate such ﬁ
modifications as have been made by the WECC to the WECC

prescheduling calendar.

11.2.4 The Scheduling Calendar also reflects the
ihtent'of the Parties to exchange certain nOtices, iﬁformation
and types of schedules at specific times on certain days prior
to a Preschedule Day. The times seﬁ forth in the Scheduling
Calendar were negotiated and agreed to by the Partiés in order
(a).to allow each Party éufficienﬁ time to plan for and manage

its resources efficiently, economically and reliably; and (b) to

“account for the different types of~prodﬁcts and services

provided for under the terms of this Agreement; and (c¢) to. allow

.each of'them adeqguate time to respond to offers that may be made

or may be‘requiréd to be made by the terms of this Agreement and
confirmations'or.rejections of various types of schedules that
may be permitted by,the termé'of'this Agreement; (d) to account
for the time by which each Party may be required by its
applicable contracts or tariffs to provide its final schedule(s)
for an.Active Day to third parties; and (e) to account for the'
time by_Which City i1s required to provide its Final Scheduie to
its Schéduling-Repreéentative so that dity may avoid incurring
any,costs,‘fees or expenses for scheduling changes'after such

Final Schedule is submitted.

11.3 Permitted Deviations and Authorized'Representatives
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11.3.1 City and Turlock understand and agree that

it may be necessary or desirable to deviate from certain

schedullng provisions from time to time and that 1t would ‘be

burdensome to amend this Agreement each time that the: Partles

agreed that a dev1atlon was necessary OY desirable. Therefore,

each Party has agreed to designate representatives who are

authorized to agree on its behalf to (i) deviations from the
Scheduling Calender,-(ii)-deviations from'provrSions relating to
the scheduling of ClaSS»lvEnergy (incloding.Ramping), Spinning
Reserve Energy, Available Excess Energy or Additional Available

Excess Ehergy, or (iii) a modification under Section 7.7.9.

Bach Party shall’ dellver a wrltten notice 1dent1fy1ng the

representatives who it-has so authorlzed to the other Party.
only those representatlves that- have been S0 de81gnated by a

Party shall have the authorlty to agree to any dev1atlon from

- the foregoing schedullng prov151ons or such modification.

11.3.2 No—deviations from the foregoing scheduling

provisions or: modlflcatlon shall be effective or be 1mplemented

until after the authorized representatlve to whom the request

for a deviation was made has received such request in wrltlng
and dellvered a conflrmatlon thereof in writing, by facs1mlle or

otherw1se, to the requestlng representative, provrded however,

that 1f the requesting representatlve establlshes that

‘ extenuatlng circumstances prevent the dellvery of such an.

advance written request, a voice recording of such request and
the confirmation of party to whom the request was made may be
substituted therefor, if the requesting Party.thereafter
delivers an explanation, in writing( of the extenuatinhg
circumstances that'prevented such delivery, a summary of the

request and confirmation, together with a copy of such voice
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recordlng to the Party to whom the request was made no later

- than the follow1ng Bu51ness Day

11.3.3 Any‘deviation from the. foregoing scheduling .
prov1sxons or. modlflcatlon that the authorlzed representatlves
may agree to from tlme to-time shall not establlsh a precedent
or a course of deallng or a course of conduct for any subsequent -

dev1atlon that may be requested

11.3.4 The authorized fepresentatiﬁesAmay'not agree -

'to a deviation from the requirements hereinabove set forth.

11.4 Ramping Schedule Elections and Criteria

11.4.1 Turlock may submit a Base Actlve Day Ramplng.

Schedule for an Active Day if:

(a) Turlock has satlsfled the condltlons

~precedent set forth in Sectlon 10.7 hereof appllcable to such

Active Day,Aand'

(b) City has notified Turlock that Ramplng

Headroom 1is avallable on such Active Day; and -

‘ (¢) Turlock notifies City of the Ramping
election it has made pursuant to Section 11.4.2 hereof and its

Base Active Day Ramplng Schedule meets the criteria of set forth

_in Section 11.4.3 hereof.

11.4.2 Turlock may elect to Ramp based on Ramping

Schedule A, Ramping-Schedule B, er Ramping Schedule C criteria

as set -forth in Sectlon 11.4.3 hereof and its electlon, once
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made, shall be binding on it'for each remaining Active Day of
the same month~in which it is permitted to submit a Base Active

Day Ramping Schedule.

11.4.3 Turlock may Ramp a Base Active Day Schedule

for an Active Day by adjusting'such_Schedule in'accordance with:

(a). Sectlon 11. 4.4 hereof if Turlock has
elected to Ramp uSLng Ramplng Schedule A; ,

(b)  Ssection 11.4.5 hereof 'Lf Turlock has

elected ‘to Ramp u51ng Ramplng Schedule B or

(c) Sectipn 11.4.6 hereef, if Turlock has

‘elected to Ramp using Ramping Schedule C.

11.4.4 . Turlock may Ramp using Ramping Schedule A
for any Actlve Day except Sundays or NERC holldays

(a) Dby increasing by not’more or less than

5 MW the amount scheduled in any two .of the three Off-Peak Hours

of HEQ5, HE06 or HE23, and by‘incfeasing by notrmore'or lees

than’G‘MW, the amount scheduled. in the remaining Off-Peak Hour;

and

4(b) by decreasing by not more or 1ess ‘than

1 Mw the amount scheduled in each of the On-Peak Hours of HE 07
through HE22, so that the total On-Peak Demand for an Active Day

as set forth in the unadjusted schedule is not exceeded.
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11.4.5 Turlock may Ramp using Ramping Scheduie B

. for any Active Day except Sundays and NERC holidays:

(a)"during the months oflOctobér'through<
April'(i)3by inéreasing by not mofe or less than 2 M the amount’
scheduled in the Off-Peak Hour of HEQS and.By'increasing by not
more or less than 3MW the amount scheduled in the Off Peak Hour
of HEO06 and HEZBf and (ii) by decreas1ng by not more or less
than 3MW the amount scheduled in On-Peak Hour HEO7 and by not

"more or less than 2MW the amount scheduled in On¥Peak’Hour HEQOS

and by not more Qr‘leSS»than13MW'the amount scheduled in. On-Peak

_ Hour HE 22, so that the total amount of the increases in such
Off-Peak. Hours equéls the total amount of the decreases in such

On-Peak Hours; and

(b) during the months of May through

. September (i) by increasing by not more or less than 4‘MW the

amount ‘scheduled in HEO5 and by 1ncrea51ng by not more or less

than 6 MW the amount scheduled in each of the Off-Peak Hours of

fHEOG‘and HE23, and‘(ll) by decrea51ng by not more or less<than

6MW‘thé amount scheduled in the On—Peak'Hourlof HE07 and by not;
more or less than 4MW the aﬁoﬁnt scheduled in the On-Peak Hour

HEOB‘and by not more or less than 6MW the amount scheduled in
thé On-Peak Hour HEZ22, so that theftotal amouqt‘of the incréasés

in such Off-Peak Hours eguals the total amount of the decreases

" in such On-Peak Hours.

11.4.6 Turlock may Ramp using Ramping'Schedule C

for any Active Day except Sundays or NERC holidays:

(a) during the months of October through

April (i) by increasing by not more or -less than 4MW the amount
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scheduled in each of the Off-Peak Hours, and (ii) by decreasing
by‘not more or less than 2MW the amount scheduled in each. On-
Peak Hour, so- that the total amount of the 1ncreases in such

Off- Peak Hours equals the total amount of the decreases in such

On- Peak Hours, and

(b) during the months of May to September

(1) by 1ncrea51ng by not more.or ‘less ‘than . 9MW the amount’

_scheduled in each of the Off-Peak Hours, and (ii) by decreasing

by not more or less than 5MW the amount scheduled in each On-

- Peak Hours of HED7 through HE13.and HE 22, and (iii) by

decreasing by not*more=or less than 4MW the amount scheduled in‘
each of the On-Peak Hours of HEL4 through HE21, so that the
total amount of the increases in such Off-Peak Hours equals the

total amount of the decteases in such On-Peak Hours.

11.5 Available Excess Energy Schedule Criteria

11.5.1 If Turlock egreesfto purchase Available
Excess Euergy offered to it by City on an Active Day then it
shall aecept such offer in whole or in ﬁart by timely providing
City an AveileblevﬁxceSS'Energy Schedule thet meets the’

following criteria;

(a) during each of the On-Peak Hours of HEL6 .

through HE19 Turlock shall schedule Available Excess Energy

offered‘to it in eithér (i) a constant MW of the total amount of
the Available Excess Energy offered to it in such hours, or (ii)

a constant percentage of the total amount of the Available

. Excess Energy offered to it in such hours; and

(b) during each of the On~Peak Hours of HEOQ7
through HE15 and HE20 through HE22 Turlock shall schedule
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Available Excess Energy offered to iﬁ‘in an amount that is not
less than the lower of (i) the average of the total amount of
Available Excess Energy (in MW) scheduled by it.under‘subsection
(a) (1), oxr (ii) the constant percentage.SCheduled uoder

subsection (é)(ii).multipliednby the total amount of Available

"Exceéss Energy'offeréd'to it in such hoursg; and

(c) durlng each of the Off-Peak hours of

HEL6 through HE19 of Actlve Days that are Sundays and NERC
holldays, Turlock shall schedule Available Excess Energy offeredg

"to' in the. same ‘manner. as is provided for in subsectlon (a)

hereof; and

(d) during each of the Off-Peak Hours of

~HEO7 through HE15 and HEZO through HE22 of Actlve Days that are

Sundays and NERC hollday54 Turlock shall schedule Avallable
ExoeSS Energy offered to it in the same manner as ia‘provided

for in subsection (b): and

'.(e) 'during-each of the Off%Peak Hours of
HE23 through HE06,. Turlock shall schedule Avallable Excess
Energy offered to 1t in such hours in either (1) a constant MW

of such amount, or (11) a constant percentage of'sﬁch amount. .

‘11.6 Additional Available Excess Energy Schedule

If~Turlook agrees to purohase Additional Available
Excess Energy offered to it by City'on an Acti&é Day pursuaht to
Section 7.4.12 hereofAthen it shall be deemed to haVé accepted.
the schedule'for delivery of such'Additional Available Excess
Energy comﬁunicated to it by City ét'the time such offer was .

made to it by City under Section 7.4.11.
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11.7 Interruptions of Scheduled Deliveries

11.7.1: Clty may ‘interrupt and shall be excused from

any obllgatlon to supply or dellver Firm Class l Energy that has

been scheduled for dellvery or. Spinning Reserve Energy requested
by Turlock at any time during the Second Period, to the extent

that its failure to supply or deliver such Firm Class 1 Energy

or Spinning Reserve Energy‘Shall'be due to Uncontrollable

Forces.

‘ 11.7.2 City may iﬁterrupt andlshall.be excused from
any obligation to supply or deliver (a)‘Available Excess Energy:’
or Additional’Available Excess Energy that has been echeduled
for delivery at any tlme durlng the Second Perlod or (b) ‘
Scheduled Class 1 Energy,,Scheduled Shortfall Energy,_Available
Excess Energy or Additional Avallable Excess Energy that hae
been scheduled for delivery,‘or Spinning Reserve'Energy that has

been requested by Turlock at any time during the Third Period,

to the extent that its failure to supply or deliver any such

Energy shall Dbe due: to:

(a) either the Project or Ehe City’s
Transm1551on Facilities not being avallable because of a Forced -
Outage for which suff1C1ent notice could not have been given to
allow the outage to be factored lnto the preschedullng process;'
o 7 _ : .
(b) a determination by City, made in 1ts

sole judgment and discretion; that supplylng or dellverlng such

-Energy-or contlnu;ng‘dellvery of such energy would adversely

impact the Ciﬁy’s,ability either to provide water supply or to
meet applicable standards of water quality followed or

‘established by City; or
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.c;rcults, at or near Westley, Callfornla.'

(c)A Uncontrollable Forces.

11.7.3 City may not interrupt the supply and

dellvery of .any energy scheduled for dellvery hereunder in order

to sell: such energy at a hlgher prlce

11.7.4 Clty shall notify Turlock as far in advance

‘as is practicable of an 1mpend1ng lnterruptlon and if not

practlcable then promptly after the‘occurrence of any
interruption, and ehall~p£ovide TuriOck.With‘(a)_a description.
of the specific cause of the interruption, 1f knowrn,; and {b)'the
tlme the 1nterruptlon started, and (¢) the expected duration of

the 1nterrupt10n

'12. POINTS OF. DELIVERY

12.1 . Second Period

- The Points of Delivery during the Second Period shall
be at those pointsfknown'as the Oakdale 115 kilovolt bus, the

Westley 230 kilovolt tap, andlsuch,other points as the Parties

may agree in writihg to establish. ' For purposes of this section
the Westiey 230 kilovolt tap is the point at which the Tesla-
Parker and Walnut-Los Banos 230 kilovelt c1rcults of Dlstrlcts

are 1nterconnected with PG&E s Tesla- Los Banos 230 kilovolt
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12:2 Third Period .

12.2.1 The P01nt of Dellvery during the. Third
Perlod shall be that point known as the Oakdale 115 kllovolt bus -
located at the Turlock Oakdale Substatlon

12,2.2":City shall tranemit energy over those City
Transmission Facilities‘interconnecting City and Turlock and
shall deliver»energy'scheduled for delivery to'Turlock‘hereunder‘
to the Point of Delivery, and Turlock shall arrange for -and be

responsible for the. receipt of and for transmlsSLOn service at

‘and from the Point of Delivery.

12.2.3 If delivery can not be made by City to, or

'received by Turlock at, the Point of Delivery, then Turlock (or

a representatlve it has authorized and deSLgnated under Section
11.3.1 hereef) may request- that enerqgy scheduled for dellvery to
Turlock hereunder be dellvered by City to Turlock at an
alternate point of dellvery, and City shall. dellver such energy
tovsuch alternate point of dellvery if Turlock (a) makes

arrangements for transmission and dellvery £6 an alternate pomnt

"of del;very,that,C1ty (or its Schedullng Representatlve) is

interconnected'with or authorlzed to deliver to; and (b) agrees,
in advance, to reimburse Clty for all third-party costs, fees,
expenses, penaltles or other charges assoc1ated with the
transmission and delivery of such energy to such alternate point
of delivery.inrexoess of these City would have inenrred if
del;very had been made at the Point of Delivery; and (c) agreeg,
in advance, that any'transiormationAor transmiSSion’losses
agsociated with the deiivery of such energy to an alternate

point of delivery in excess of those losses that would have:
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occurred if'delivery had been made'at'the.Point of Delivery'

"shall be for Turlock’s  account.

12.2.4 Notwithstanding the foregoing, City shall

not be obligated to make deliveries‘to an alternate point of

delivery ‘to the extent (i) City. determines that it would impair‘

-City’s ablllty to meet its obligations to Clty Mun1c1pal Load,

or (4ii) 1t would 1mpa1r Clty s ability to meet its obllgatlons
to Modesto, Airport Tenants, Norris Industrles, other City
customers or to third ‘parties, but'only to the extent such:
obllgatlons were establlshed prior to satlsfactlon of all the

condltlons of Sectlon 12.2.3 hereof

13. TIOSSES

Losses assocrated wrth Turlock’s use of excess capa01ty in

'Crty s Transmrssron Facrlltles shall be calculated on an

incremental basis.

14. CHARACTERISTICS OF ELECTRIC SERVICE AND METERING

14.1 Power to be dellvered and recelved pursuant to this
Agreement shall be three phase, alternating current, ‘at a-
nominal frequency of sixty (60) hertz. ‘Nominal Voitage at the
Oakdale Point of Dellvery (hereln referred to as “Oakdale”)
shall be 115 kilovolts, .and during the First Period and the
Second Period at the Westley Tap shall be 230 kllovolts.
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14.2 Turlock and City shall each use best efforts to

provide reactive power and operate their respective systems so

that at all times the total delivery of Power by'City to Turlock

.. as measured at Oakdale shall be between nlnety elght (98)

percent lagglng and ninety-eight (98) percent leading power

factor.

14.3 Metering equipment at Oakdale shall be furnished,
servieed, teeted and maintained by Turlock and shall include
*in” and “out” metering equipment for the measurement of the
amounts’ of both,real.and reactive power,'and such backup
metering facilities as may»be mutually agreed upon by the
Parties. Such metering equipment shall be designed to prevent
reverse registration'and to measure and‘reeOrd continaously-

deliveries of kilowatts‘and kilovars (integrated'30~minute

intervals), kilowatthours and kilovarhotrs.

'i4 4 Turlock shall be responsrble for maklng arrangements‘
to read all meters ‘at Oakdale on the first Business Day of each
bllllng perlod or at such other times as agreed by the Partles
and to'submit adcopyvof all readings to City for its records.
City shall be afforded reasonable opportuﬁity to be present ao
such times that such meters are read. Turlock w1ll service and

maintain storage medla on all recordlng meters, and will make

‘data from such storage medla avallable to Clty, promptly, upon

request and if avallable, in a format capable of belng 1mported

electronlcally into a spreadsheet format.

14.5 If City so agrees, Turlock shall have the right to
de51gnate PG&E as its agent to read, test and maintain all
meters at Oakdale. In such event, - PG&E shall assume and perform

the duties and obligations of Turlock in connection therewith.
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14.6 Meters at Oakdale shall be Sealed and the seals shall

be broken-only upon occasions when such meters are to be

inspected, tested or adjusted, and representatives of City shall

be afforded reasonable opportunity to be present upon such

occasions. Meters at Oakdale shall be tested.at intervals of
not leés»than once every twelve (12) months and at any
reasonable time upon request therefor by either'Party Any
metering equipment at Oakdale found to be defectlve or
inaccurate shall be repaired and readjusted or replaced It
such meter fails to register or if the measurement made bylsuch
meter during a test varies by more than two (2) percent from the
measurement made by the standard meter used in the test, an
adjustment to correct‘all meter records of measurements~madeeby,
such‘inaccuratejmeter shall.be made for a period starting from

the date the meter registration became in error, if Turlock can

. determine such date. The'two (2) percent accuracy shall be

understood to be the average of the metered accuracres at ten
(lO) percent of rated load and at one hundred (100) percent of
rated load tested atrunlty power factor. -If the date when the

_error in registration began cannot be determined it shall be

assumed that the error has exrsted for a perlod of either (a)
six (6) months,  (b) half of the time’ elapsed since the meter was
installed or (c) half of the time elapsed since the prevrous
test, whlchever period is shortest If necessary the

correctlons may be estimated from the best information avallable

" for the period of defect or inaccuracy. If necessary the

corrections may be estimated from the best information available

for the period of defect or inaccuracy.
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14.7 Turlock shall own all metering equipment at the
Points of Delivery, including the primary instrument

transformers with associated wiring.

- 14.8 The Parties shall each be responsible to provide
equipment at the'Points.of Delivery capable of transmitting
(i.e., telemetering) data to their fespective energy control

centers if the Parties desire- such data.. Turlock shall allow

i".C'AiA’cy to access its inter-control area meter at Oakdale via

telephone so that City can download stored hourly MW and MVAr
flows. Turlock shall aléo-provide MW and MVAr meter’readings in.
fealftime {as they occur) should City request. The specific
means of communicatiﬁg the real-time data shall be mutﬁally
agreed upon. The Parties further agree that their technical
representatives will meet within thirty {30) days_of City‘*s
request to discuéé,the specific details as to how the data will

be provided to the City. Within ninety (90) days of such

- request, Turlock shall provide City with an éstimate~of'the,

costs and a‘timetable to;implement the provision of the
requested real time data. The purchasiﬁg, installation,
maintenance, sérvice»or repalrs of City equipment provided to or
purchased bY’Turlock under this provisiqn‘Shall be subjeét to éA

separate agreement as to invoicing, payment and operational

- control.

15. ACCOUNTING AND BILLING

15.1 Monthly Billing Statements

15.1.1 City shall bill  Turlock monthly for energy
sold and other sérvices sﬁpplied by City and purchased by
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Turlock hereunder during a month at the rates and charges.set.
forth in Section 16 and for reserve subport as provided for in
Sectlon 16 5, and shall deliver to Turlock‘a billing statement
therefor on or before the fifteenth (15%%) day of the succeedlng

month, or-as. soon. thereafter as p0581ble

15.1.2 With each billing statement, City shall
provide Turlock with a eopy of the documentation and information

supporting such statement.

' 15.1.3 If the amounts of energy and other services
supplied during a month cannot be détermined accurately by City-
at the time'it is preparing its monthly billing statement, City

shall use its best estimates in preparing the bill and when

4final accurate and complete bllllng information becomes

available, City shall promptly prepare and submit an adjusted

billing statement to Turlock for such month

15.1.4 For purposes of thls Sectlon bllllng
statements shall be deemed to be dellvered by Clty ‘and recelved
by Turlock three (3) days after deposrt thereof, First Class
postage preepaid in the Unlted States Mall

"15.2 Monthly Paymert

'15,2.1 Turlock shall pay to City, in immediately
available funds, all undisputed amounts within a period of

thirty (30) days of receipt of each billing statement.

©.15.2.2 Turlock shall have the option to either pay'
disputed amounts or withhold payment of Such disputed amounts,

provided however, Turlock shall at a minimum pay City such
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amounts billed for payment of Firm Class 1 Energy during a month
of the Second Period aﬁd Class 1 Energy during a month of the.
Third Period. Turlock’s payment for such guantities shall not
conétitute acceptance of suqh quantitiés as beiﬁg co:rect-dfﬁ‘
éppropriate. If Turlock'disputesza bill, it shall provide City
with a written explanation of the gpecific basis for its dispute

on the same day - that it makes payment to City hereunder.

15.2.3 .Billing'dispuﬁes and the charges'associated
with. late payments (or refunds) shall be determined and resolved

by the Parties in accordance with Section 17 hereof.

» 15.2.4  Payments hereunder are deemed to be received
on theAdéy_tranSferred by wire with confirmation, or three (3)
days after a Party deposits the'same, First Class postage pre-

paid, in the United States mail.

'16. RATES

16.1 - First Period Class 1 Energy Rate

The Provisional Class 1 Rate (as such term is defined

in Appendix D hereto)‘fot Class 1 Energy delivered to Turlock

Vduring'the First Period»as specified in Section 7.2.2, éhail be

$17.99 per MWh and such rate shall be subjeét to reconciliation
and adjustment by City in accordance with the procedures set

forth in Appendix D.

16.2 Second Period Firm Class 1 Enefgy Rate
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The Provisional Class .l Rate (as such term is defined
in Appendix D hereto)Afor Firm Class 1 Energy.delivered to
Turlock (a) from July 1, 2004 through June 30, 2005 shall be .
$15 17 per MWh and such rate shall be subject to reconcrllatlon

-and adjustment by City in accordance with the procedures and

methodology set forth in Appendlx D, and (b) from July 1, 2005
through December 31, 2005 shall be the rate establiéhed'pursuant

to Section 16.3 hereof.

16.3° Third Period Class 1 Energy Rate

16.3.1 '_The rate for Delivered Class 1 Enérgy
delivered to Turlock during a month of the Third Period shall be

the Class 1 Energy Rate determined by City . in. accordance with

- the procedures and methodology'set forth in Appendix D hereto.

and as set forth in City’s notice pursuant to Sectlon 16 3.2

hereof which is appllcable to the month in Wthh such energy was

delivered.

16.3.2 On or before May 1 ofleacthear during the

term of this Agreement, City shall notify Turlock, in writing,

-0of the Class .1 EnergyrRate to be effective‘for the Fiscal Year

beginning on July 1 of'such‘Year. ‘Together'with such notice;
City shall deliver to Turlock copies of work papers and other

supporting documentation City_utilized in determining’Such‘Rate.

16.4 Available and Additional Excess Energy Rate

16.4.1 The hourly rate for Available Excess Energy
ox Additional Available Excess Energy delivered to Turlock in an
hour durlng the term of thls Agreement shall be the Excess

Energy- Rate determined by City in the manner set forth below.
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16.4.72 The Excess Energy Rate for Available Excess
Energy or Additional AvailableAExcess Energy delivered to

Turloék during:

(a) an On-Peak'Hour( shall be the greater of

(i) one dollar ($1.00) per Mwh, or (ii) the amount by which

-seventy'percent (70%) of the “Firm On-Peak” price per MWwh

reported by Dow Jones in the “Dow Jones NPL15 Electricity Price
Index” applicable to the period of determination exceeds one

dollar ($1.00); and

(b) an Off-Peak Hdur, shall be the greater
of (i) one dollar ($1.00) per MWh, or (1i) -the amount by which
seventy-ﬁerqent (70%) the “Firm dff-Peak”iprice per MWh reported
in the “Dow Jones NP15 Eleétricity Price Index” applicabie to

the period of determination exceeds»one;dollar (Sl.OO)ﬁ‘

» , 16.4.3 In the event that bow Jones ceases
publiéation and reporting.of such “Firm On-Peak” ¢r “Firm Off-
Peak” pricing information for NP-15, then (a) the Parties shall
immediately‘attempt tqmieach.agreément withmrespect to an
equivalent successor index, and (b) City shall contihue to

charge, for an interim period, the Excess Energy}RateAin'effeCt

on the day immediately prior to suchvceésaﬁion of such

puincation until the day that an equivalent successor index is
agreed to by the Parties, or a final decision resolving the

Parties’ dispute with respect thereto is issued under Section

23, and (c¢) the Excess Energy Rate shall be retroactively

4redeterminéd for all hours of the interim period in the manner

provided for in Section 16.4.2, and (d) based théreon City shall -

determine the amounts that Turlock should have paid for
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. Available Excess Energy and Additional Available Excess Energy

delivered to it during the interim period, and (e) i1f Turlock

hags overpaid for Available Excess Energyeor Additional Excess

.Energy~during the interim period City shall promptly refund the

‘overpayment to Turlock together with interest thereon computed

in the manner prOVided for in Section 17. 1 hereof -or (f) iﬁ

Turlock has underpaid-for Available Excess Energy or Additional

Excess Energy during the interim period Turlock shall promptly

‘pay the amount of the underpayment £o City, together With

interesgt thereon computed in the manner prov1ded for 1n 'Section

717 1 hereof

16.5 Reserve Support Charge

16. 5'1 During the Second Period: Turlock shall pay
City on a monthly" baSlS to reimburse City for a portion of
City’s capaCity regserve costs, provided that the max1mumcpayment
of 'the Districts during any Year shall be $7OO 000. The charge
for any month shall be a unit charge in dollars’ per kilowatt‘A
month'equal'tobthe total.capacityxreserve costs paid'by City to
PG&E for such month diVided by the capacity of the Project as

stated in Section 6.

16.5.2 Turlock’s'payment tdicity shall be equal'tc

Turlock’s On—Peak Demand for each month as set forth on Column C

‘of Table B-1 of Appendix B hereto, multiplied by the aboveu

determined unit charge. -During any month when the total

payments by the two Districts for said reserve support charge

- would bring the total for such Year to more than $700,000, such‘

‘reserve.charge by the Districts for said month shall be

proportionately reduced such that the $700,000 annual payment is

- not exceeded and shall not be levied for any . subsequent month of
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such Year. Further, rates determined pursuant to Appendix D

shall not include any reserve sﬁpport costs.

16.5.3 The Class 1 Energy Rate determined by City

pursuant to Appendix D-shall not include any reserve support

costs, and neilther the reserve support‘charge nor the expenses
it iS‘intended to recover shall, as a result of this Agreement,
be deemed to be the type of costs contemplated by Section 9(1)
of the Raker Act.

16.5.4 City shall‘not‘charge‘Turlock a reserve

‘support charge for capacity reserve?costs'incurred by City in

any month durlng the First Perlod or the Third Period of this

Agreement

17. BILLING DISPUTES

17.1 Any refund or amount-due under this Agreement'which

is not tlmely paid pursuant to Section 15. 2 shall accrue :

lnterest at an annual rate compounded monthly from the date

payment is due. untll the date payment . .is made. The 1nterest

rate applicable to any refund or amount due during a glven
period,shall be the lesser of (a) the daily “Bank_prlme loan”
rate‘reportedlby the Federal Reserve SystemAin'Statistical
ReleasemH.15, or its successor, which 18 in effect‘duringﬁsuch
period, or (b) the maximum interest rate permitted bydlaw} sucﬁ
interest computed mbnthly for each mcnth or fractional period

thereof. Interest which is accrued but unpaid as of the first

" day of a calendar month shall be added to the total amount due

as. of that day-and thereafter bear interest in the same manner

as the principal due under the bills.
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17.2 If Turlock has disputed the amount due under any bill
rendered,by,city pursuant to Section 15.1 Turlock shall either
pay the dispuited amount or withhold payment of such disputed

amount pursuant to the provisions of.Section_lB.Z.-.City and

‘Turlock shall meet, or otherwise discuss as mutually agreed,
within fifteen (15) days after City’s receipt Of Turlock’s'

_ekplanation pursuaﬁt‘to Section 15.2,2,'or by mutual agreement

on the earliest possible date thereafter, to attempt to agree on
any adjustment that may be approprlate If the Parties do not
agree within this fifteen (15) day perlod as it may be extended
by mutual agreement, the‘Partles shall resolve such dlsputes

pursuant to Section 23 of this Agreement' Upon resolution of

vthe‘dispﬁte, refunds due:Turlock or payments due the Clty Wlll

be made with 1nterest calculated from the date the payment -or
refund was due to the date the'refund or payment of the dlsputed

amouﬁt occurs at the interest rate specified in Section 17.1.

17.3 ‘If either party is not notified of ahy error in a
bill within (3) years from the payment due date of the bill,
such bill shall be deemed .to be correct, without recourse by

either_Party.

18. COVENANTS OF TURLOCK

18.1 Turlock agrees that no Power sold to it'under,this
Agreement shall be'resold to any private rerson oi corporation
for purpOses-contrary to the provisions of the Raker Act.
Turlock shall have the right and option to sell Power for resale
if Turlock’s total menthly load exceeds its amount of Available

Energy taken in such month.
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18.2 Turiock warrants that the quantity'of Requested
Monthly Class 1 Energy shall be determined in compliance with
the applicable pfovisions of the Raker Act boeh as to purposeé
of use and location of consumer’s point of utilization aﬁd, when
reqguested by City, Turlock shall demonstrate such compliance to

City.

W O 1 ;U o W N

18.3 mTurlock warrants that City shall not be liable for

10- any disputes arising_betWeen Turlock and Modesto regarding .the
11  Allocation Agreemeht. |

12 R o | . -

13 4‘ 18.4 Tuflock agrees to grant to City such permits fe:

14 installation, operation and maintenencefof'structures and
15 equipment on Tu:lock’s:real property and such rights of access
16 as may be required for the’purposes of this Agreement.

1 _ . ,

18

19 19. . COVENANTS OF CITY

20 | |

21 19.1 City agrees to grant to Turlock suchwpermits,forb

22 instailation, operation and_méintehance of strucﬁures ahd

23 equipment on Cityfs real broperty and such rights of access as
24 may be required for the purposes of this Agreement.

25 - | | | o
26 19.2 ‘Cit§ agrees to maintain and operate City’s )

27 transmission and generation facilities consistent‘with Prudent
28  Utility Practice. : ‘ |
29 . o

30 o 19.3 City shall use its best efforts to install, Operate

31 and maintain such equipment as is necessary to provide to
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Turlock a continuous exchange of information regarding the

City’s generation and transmission facilities and loads.

19.4 City shall provide Turlock copies of all rate tariffs

~and agreements between City and third Parties which méy affect

the rates and terms and conditions of this Agreement.

' 20. RESPONSIBILITY -

Each Party shall atuits'own-riSk and expense, in accordance

with ‘Prudent Utiiity Practice, maintain'and'keep in good and

safe condition and carefully operate its own property and -

facilities used in .delivering, metering or receiving Power

.hereunder.

©21. UNCONTROLLABLE FORCES

- 21.1 Neither Party shall be considered to be in default in

. the performance of any of its obligations under this Agreement

wheﬁ;a,failure of. performance shall be due to‘Uncontrollable'

i Forces. Except to the extent expressly provided to the contrary

in Section 21.3 Berebf, the term Uncontrollable Forces‘shall
mean any cause beyond the control of the Party affected[
including but not restricted to, failure or threaﬁ of failure of
facilities for stdrage of water, generation or transmission of
Power, includihg'the failureAOf PG&E tiansﬁiésioﬁ fécilities or
the trénsmission facilities of others, flood, earthguake,
tornado, storﬁ, fire, lightning, epidemic,‘war,'riot, ciﬁil
disturbance, or disobedience, labor dispute, labor: or material

shortage, sabotage, restraint by court order or order of, a
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governmental agency or‘authority, and action or non~aotion by,
or inability to obtain the necessary authorizations or approvale
from any governmental.agency or authority, other than the
Parties or their Governing Boards, which by exercise of due
diiigence‘such Party could not reasonably have been expected to

avoid and'which by exercise of due diligence it has been unable

- to overcome. -

21.2 Nothlng contalned hereln shall be construed g0 as to

require a Party (i) to settle any strlke or labor dlspute in-

dwhich it may be involved or {ii) to agree to any terms or

conditions of financing or obtaining authorizations or approvals

which that Party deems unreasonable or burdensome.

21. 3 Uncontrollable ForceS»which would excuse the"Parties

~from fulfllllng their obllgatlons hereunder durlng the Second

Perlod shall not 1nclude

(a) Inadequacy of water for generation of electric

' energy caused by a drought;

(b). Failure of Project facilities for storage of
water, generation or transmission of Power, except for cases
whereby a portion of Project facilities are damaged or
destroyed or shut down in accordance w1th Prudent Utlllty
Practice to prevent imminent and substantial damage or

desgstruction; provided, however, that in such cases City’s

obligations shall be excused .but only to the extent proVided for

in subsection (c) below;

(¢) Failure of PG&E facilities or the facilities of

others to deliver Turlock’s Firm Class 1 Energy to the Point of
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Delivery; provided, however, -that (i) such obligations may be
excused but only to the extent that PG&E or such other entity

providing energy or transmission serv1ce curtalled or

‘ 1nterrupted such transmission service for reasons beyond its

control and City could th obtain alternate energy at the Point

of Delivery, alternate transmission services, or .alternate means

of delivering Energy after exercising due diligence; and (ii)

provided, further, that in the event Project facilities are

damaged or destroyed as provided ir subsection (b) hereof and a

failure of PG&E facilities or the facilities of others occurs as

‘hereinabove prOV1ded ‘then the Parties agree that Project Energy

shall be used (1) first, to meet the requlrements of Clty

"Municipal Energy, and {(2) second, to meet .the Class 1 Energyn'

requirements of the Districts under the Raker Act, and (3) that
'if afﬁer'meetiné the requirements'of'city Municipal Energy,
there is not sufficient remalnlng Project Energy to meet the
total Class 1° Energy needs of the Dlstrlcts, then such remalnlng ‘
Project Energy shall be proportloned between the Districts on _
the basis of thelr respective shares of the total of their Class

1»Energy.needs, and (iiil) provided, further, that in the event

: superseding state or federal governmental authorities act to

control such allocatlon then the allocation to be used by : Clty

sshall be con51stent with such state or federally establlshed

prlorltles.

'21.4 If either- Party is unable to fulfill any of its
obligations under this Agreement by reason of Uncontrolléble
Forees, such Party shéll give written notice as expeditiously’as
possible of such fact to the other Party and shall exercise. due
‘diligence to remove such inability with all reasonable dispatch.

In such event, the Parties shall diligently and expeditiously
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determine how they may equitably proceed to carrxy out the

‘objectives of this Agreement.

22. - INSURANCE AND LIABILITY

22.1 During the term of this‘Agreemeﬁt, each Party shall
submit certification of self insurance or evideﬁce ofocoverage
obtained'fromtcommercial'carriers, in a form acceptable to‘the
other Party, describing the levels. of coverage for Workers’

Compensatlon, comprehensive general liability insurance,

‘comprehensrve automobile liability insurance and aircraft

1iability insurance. Such certlflcatlon or ev1dence of coverage

'shall be supplled annually

22.2 vReeponsibilities of the Parties

22.2.1 - Each. ‘Party shall take fﬁll'responsibilityA

»for performance of its obllgatlons under this Agreement and

shall bear all losses and damages dlrectly resultlng from,such
performance Each Party shall 1ndemn1fy, hold harmless and
agsume the defense of the other Party, its governing:boardq“the
members of its governlngcboard and 1ts offlcers, ajents and |
employees from all claims, loss, damage, injury, and liability
of anypand every kind resulting from.injaries to or death of
persons, 1nclud1ng employees of elther Party, - arLSLng out of or
resulting from performance or nonperformance of thlS Agreement
or any action undertaken in furtherance of this: Agreement by the
indemnifying Party or its agents,Aemployees or contractors,
except to the extent thateany such claim, ioss, damage, injury
or liability is proximately caused by the willful misconduct of

the indemnified Party, its governing board, the members of its
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gq#erning board'ahd its officers,.agents,'employees‘or

contractors.

22.2.2 Indemnification provide& above shall not
apply-in*ahy instances of sole Willful'misconduct of .a Party,

its Governing Board and its members, officers, representatives,

.agents or employees.

22‘2 3 A Party s obllgatlons under thls Section to

-1ndemn1fy and hold: harmless the other Party shall not be llmltEd

-to the amount of insurance proceeds, if any, received by the

Party belng 1ndemn1fled

22.2.4 Eadh'Party shall be responsible for

protectlng its facmlltles From p0551ble damage by reason. of

electrical dlsturbances or faults caused by the- operatlon,

faulty operation, or nonoperatlon of the other Party’s

 facilities, and such other Party shall not be liable for any

- such. damages so caused.

23. RESOLUTION OF DISPUTES AND . ARBITRATION

23.1 It is the intent of the Parties that best efforts
will be used to settle all disputeS‘arising under this Agreement‘
as a matter of normal business.  Failing such resolution the
proeedures set forth under thiSPSection'23 shall be utilized,

subject to the provisions of Section 17, if appropriate.

. 23.2 The Party initiating a dispute shall submit4its

- written notice to the other stating completely the nature of the

dispute and the speC1f1c grounds therefore
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23.2.1 Upon receipt of the written notice of .

dlspute specified in Section 23.2, the Parties shall meet within

15 days to attempt, in good falth to resolve such dispute.

23.2.2 . If the Pafties are.unabie,‘within fi?e days
of the initial meeting,‘to resolve such dispute, each Party
shall prepare -a written statement setting forth its
understanding of the'natufe of the dispute and.the reasons for
the position taken. Copies of the written_statementszshall be
submitted to a nanagement team’consisting of the General Manager
of City'’s Public Utilities Commission and Turlock's General

Manager within 15 days of the 1n1t1a1 meeting.

'23>2'3 - If the dlsputlng Party falls to deliver its
written statement w1th1n the time spe01f1ed in Section 23 2 2,
such Party shall be deemed to -have walved all present and future

claims with respect of such dispute.

23 3 The management team and their advisors shall meet

within five days of recelpt of each Party'’'s wrltten statement to

vattempt to resolve the dlspute

o 23.3.1 The management team shall use best efforts
to attempt to resolve the dispute to the satisfaction of the
PartleSVW1th1n 30 days of . receipt of the written statements.
The Parties may agree to extend the time periods set forth in

Section 23 3 and 23 3. l

23.3.2 If the management team fails to resolve any
dispute within the period provided in Section 23.3.1, either

Party may commence arbitration under Section 23.4.
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23. 3. 3 If the dlsputlng Party fails to commence

~4arb1tratlon in Wlthln flfteen days after the end of the 30 day

perlod stated in Sectlon 23 3 1, the. dlsputlng Party - shall be

deemed’ to have waived all present and future clalms w1th respect

to such. dlspute

23.4 The Parties agree that allAdisputeS'arising under

" this Agreement that have not been resol&ed'after conclusion of

the procedures set forth in Sections 23.2 and 23.3 shall be

.settled through blndlng arbitration as prov1ded in thls Section

23.4 provldlng such arbltratlon is commenced in. accordance with

Sectlon 23.3.2.

23.4.1 Except'asnotherwise provided in this Section
23.4, the arbitration shall be governed by the Commercial
Arbitration Rules of the- Amerlcan Arbltratlon Assocratlon (AAA)
from time to tlme in force. Notw1thstand1ng such rules (1)

dlscovery shall be: permltted and the prOVlSlonS of Callfornla

Code of Civil Erocedures Section 1283.05, are 1ncorporated by

reference herein except that the Parties shall not use
interrogatories as a means of discovery and (2) if such. rules

and provisions as herein‘modified shall conflict with the laws

of the State of California then in force, that law.shall govermn.

23.4.2 Either Party may commence arbitration-hy
servmng written notice on its intent to commence arbltratlon
upon the other Party wrthln 15 days after the end of the 30 day
period provrded in Section 23.3.1. Such Party shall be termed
the “Initiating Party." Should either Party fail to commence

arbitration within this time period, the Parties shall be deemed
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to ‘have waived all present and future claims with respect to

such dispute.

23'4 3 The written notlce shall express the Party’s

1ntent to 1nst1tute arbltratlon under thls Agreement and shall

in adequate detall set forth the nature of the digpute, the

issue to be arbltrated the rParty’s p081t10n thereon and the

remedy sought be such- arbltratlon

23.4.4 Within 21 days of the receipt of the notice

commencing arbitration and statement'of'the_disputeland proposed

remedy reguired under Section 23.4.3, the other‘Party.shall

serve a written'response upon theAInitiating Party stating its

.understanding of the issues in diSpute, its position thereOn;'

the reasons supporting its pOSlthﬂ and 1ts proposed remedy .
The . statements requlred under Section 23 4.3 and 23 4 4 shall

constltute the submlttal statement

23.4.5 - Within 30 days after delivery of the

Initiating Party’s written notice to .commence arbitration, the

Parties shall meet for the purpose of selecting three impartial
arbitrators. In the event the,Parties are unable to agree on
the selection of threeAarbitrators at suchumeeting,.theylshali[
within 15 calendar days ef such meeting, request the American '
Arbitration Association (or a similar organization if the .
American Arbitration Association shpuld not-at‘that time exist)
to provide a list of.five impartiel‘srbitrators from which to

select the necessary remainingvarbitrators. Within 30'days

after the'date of receipt.of'such list, the Parties shall take

turns striking names from said Tist until three -arbitrators have
been selected. The arbitrators-selected shall be available to

serve and shall be skilled and experienced in the field,of‘thel
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dispute and no person shall be eligible'for appointment as an
arbitrator who is a director offlcer or- employee of either of
the Parties or is otherwrse lnterested in the matter Lo be
arbltrated Within ten days after such selectlon, ‘the Parties
shall submit to the arbltrators the written notlce and submlttal

statements prepared pursuant to Sections 23.4;3 and 23,4.4.

. 23.4.6 Within 10 calendar days after the selection.

“of'the arbitrators; the Parties shall meet with .the arbitrators

to establish a schedule for disoovery, initial hearing, the .time
for the arbitrators to issue a decision after the close of
hearing'and the rules for consideration andupresentationlof the .

arbitrators’ decision.

23.4.7 ' The Partles may settle at any tlme before

"the lssuance of the arbltrator s dec1s1on

.23f4.8: The decision of the arbitrators shall accept

one Party’'s proposal and shall include findiﬁganith respect to .

the issues involved in the dispute. The arbitrators’ shall make

their decision in accordance with Prudent Utility Practice and
applicable standards of law. An agreement of any two of the
arbitrators to‘aCCept.a»Party'S»position shall constitute the

decision of the arbitrators. The arbitrators may not grant any

remedy or relief which is 1nconsrstent with this Agreement The
~arbltrators shall specify the timeé within which the Partles

" shall comply with the deClSlon In no event shall the

arbitrators’ dec151on contain findings on issues not contained
in or grant a remedy beyond that sought in the submittal

statement .
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23.4.9 The decision of the'arbitrators may be-

‘enforced by any court or agency having jurlsdlctlon over the

Party agalnst whom the dec1s1on is rendered.

23.4.10 Should anParty.fail-to'respond:to.the

schedule‘established under Section’23.4.4‘in a timely manner,

that Party shall be deemed to haveAwaived all present and future

claims with respect to such dispute. Such schedule may be

modified by agreement of the Parties.

~323;4.1i .The arbitrators shall have no authority,
power ‘or jdrisdiction‘toAalter,’amend change, modify, add to,

or subtract from any of the prov1s1ons of this Agreement nor .to

consider. ‘any’ lssues arlslng other than from the language in and

fauthorlty derlved from thlS Agreement

23.4.12 - The Parties agree that the~decisicn of the
arbitrators shall be binding upon both'Pafties and that the

Parties shall take whatever action is required to comply with

‘the accepted proposal.

23 4.13 Any'and all eXpenses, excluding attorney’s

fees, associated W1th the arbitration shall be borne by the

nonprevalllng Party except that if 'a resolutlon of the dlspute

is. reached before the arbltrators 1ssue an award such expenses

'shall be borne by the Party Wthh commenced the. arbltratlon

Each Party shall bea: its own attorney’'s fee.

23.4.14 Should any Party fail to abide by the

‘decision' of the arbitrators, the other Party may immediately

seek relief in law or equity as may'be appropriate. In such-

event, the prevailing Party shall be entitled to any damages, if
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any, caused by the non-prevailing ‘Party’s failure to abide by

' the'arbitrators’,decision, and expenses caused by the

enforcement of the arbitrators’ decrslon, lncludlng, but not

limited to, attorney fees.

24. TERMINATION

24.1 This Agreement shall terminate as of July l(“2015}

- unless it is terminated earlier by'thevagreement'of the Parties

or by either Party pursuant to this Sectlon 24 or Section 25.

Termlnatlon shall ‘be a remedy of last resort for materral breach

of this Agreement to be exercrsed only after the Partles have

'A~exhausted all -other remedies prov1ded for 1n thls Agreement

124;2 After termination pursuant to this  Section 24 ora
Section 25, all rights proyided~under this AgreementAshallf
terminate,'and neithergParty'shall'claim or.assert any
cOntinuing right to_receiye performance of'the»other.Party’s
obiigation undexr this Agreement.' Notwithstanding the foregoing,‘
any such termlnatlon of this Agreement shall not release either

Party from any llablllty under this Agreement, whether of

'1ndemn1ty or otherwise, which had accrued or Wthh arlses out of

any clalm, other than for Power or services provrded under this
Agreement that had accrued at the time of termination. Anyv
right to the payment of money for transactlons occurrlng nrior
to the termlnatlon shall continue, and the provisiOns of Section
17 shall contlnue to apply to such right to the payments of

money.

24.3 Upon termination or expiration of this Agreement (a)

the respective rights and obligations of the Parties‘with'
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regpect to théfpurchase,,sale or delivery of energy from the
Project shall be goVerned by the Raker Act, and (b) each Party
agrées for the'beﬁefit-of the other Party that'ip shall not
thefeafter'assert that this'Agreement was, or wasAintended to,
lessen, affect or impailr in-aﬁy manner the rights,,benefits or
privileges of\the other Party:acquiredAor existing through or by

means of the Raker Act. Notwithstanding the provisions of

: Seétion 24.2 hereof, the Parties specifically intend and agree

that this ‘Section 24.3 shall survive any termination and shall
be and remain binding on the. Parties upon expiration of this

Agreement.

25. - PROTECTION CLAUSE -

'25.1 Neither Party to this Agreement shall initiate,

cause; support or 'engage in any attempts to frustrate the terms

and  conditions or purposes of this Agreement or the Raker Act to

~ the extent the attempﬁ-would afféctvthe tefms_and conditions of

this Agreement or the Raker Act.

25.2 The Parties shall jointly defend this Agreement‘ahd

the Raker Act against any acts, attempts, orders or decisions -

judicial, legislative, regulatory or administrative —‘that'WOuld

adversely affect the basic terms and conditions of this

Agreement.

25.3 If any subsequent fudicial, regulatory,'legislative
or administrative act,.decision or order precludes eithef Party
from sﬁbstantially,realizing the bénefits of'this'Agreement, the
Parties shall use their best efforts to amend this Agreement to

the end that the mutual benefits of this Agreemént will be
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realized by both Parties throughout the term of this Agreement.
Tf, after diligent and good faith effort by both Parties, this
Agreement cannot be so amended to prevent.the‘subs;antial
deprivation of the benefitslof this»AgreementAto either Party,
then at any time after_one‘(l)'year after the occUrrenee of the

aetioﬁ’which causes‘such'substantial deprivation provided such

action is stillvin effect at the time, either Party shall have

the right to terminate this,Agreement upon advance written two

and one-half (2 %) years notice.

25.4 In‘the~event'of a. dispute as to howdbest to amend
this Agreement pursuant to. Section~25 3, either PartY’may;'at

any time, refer the matter to ‘the management team for resolutlon

'pursuant to the terms of Sectlon 23 2 and 23.3. If the

‘management team fails to reach an agreement the matter shall be

referred to arbitration pursuant to seqtlon 23 .4 provided,

hewever (a) that sﬁch arbitrationdshall be'nonbinding, (b) the

‘arbltrators shall have the authorlty to issue a deClSlon reached

in accordance with the standards of Section 23 4.8 but not

necessarily based entlrely-on either Party’ s.proposal and (c)

‘Sections 23.4.9 through 23.4.14 shall not apply. If the

decision of the arbitrators is not acceptable to both Parties
and they do not otherwiée.agree how_to‘amend this-Agreement,
either Party may,seek relief in a court of competent

jurisdiction.

26. SEVERABILITY

Except as provided pursﬁant‘to Section 25, in the event

‘that:any of the terms, covenants or conditions of this Agreement

or the application of any such term, covenant or condition shall
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be held invalid as to any person or circumstance by any court

“having, or by the Secretqry of the Department of Interior to the

extent that the Secretaryihas jurisdiction in these matters, all

4other.terms,'covenants or conditions of this Agreement and their

appli@ation shall not be affected thereby, but shall remain in

force and effect unless a court holds that the provisions are

not separable from all other provisions of this Agreement.

27. WAIVER OF RIGHTS

-Ahy-waiver,at any: time by'a Party bf its rights with

respect to a default or any. other matter arising in connection

~with this Agreement shall not be deemed a waiver with respect to

any subsequent default or matter.

'28. THIRD PARTY RIGHTS

This Agreement is for the sole benefit df‘the Parties and

‘shall not be construed as granting rights to anyAperson other

than the Parties other than such provisions affécting the

Districts as provided herein or imposing obligations on any

partyior granting rights to any person other than a Party.

29. GOOD FAITH

Each Party shall use its best efforts and Work diligently
and in good faith to carry out the obligations imposed by this

Agreement.
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30. DILIGENCE

Whenevér.any act is réquiied to be perforﬁed under thé
terms of this Agreement and-the manner in which suchlact is.to
be performed is not bﬁherwise specifically detailed, then su¢h 
act shall be performed in a diligent and timely manner in

accordance with Prudent Utility Practice.

31. TIME IS OF THE ESSENCE

Time is of the essence with reference to all provisions of

this Agreément.

32. -APPLICABLE LAWS

.Ex¢ept as othérwiSé required by law, this Agreement ig made
under and shall be deemed to be governed by the laws of the
State of Califormia or the laws of the ﬁnited States, as

applicable.

33.l'EXAMINATION OF RECORDS

Authorized representéﬁives of each Party will be permitted
upori reasonable notice and aﬁ'reasonable times to vigit the
offices of the other Paity'and to examine and copy all records
and papérs pertéining to’this.Agreement, provided that any

records and papers which are exempt from disclosure shall be
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- properly safeguarded by .each Party so as to ensure their

continued exempt status.

34. DELIVERY OF DOCUMENTS AND DATA

Each Party agrees, upon request byithe other Party, to

make, execute and deliver any and all dccuments and data

reasonably required to implement this Agreement.

35. QUARTERLY RECONCILIATION OF AVAILABLE ENERGY -

35.1 Commencing with the flrst quarter of calendar year

2008 and quarterly thereafter durlng the term of thls Agreement

Avallable Energy shall be reconciled by City in accordance Wlth

prov131ons of Appendlx F hereto

35.2 A copy‘of suchAreconciliation;‘together with notice
of the applicable remedy, if any, that City elects with respect .

£o the«quarter‘of4determination shall be prcvided to Turlock

within the time and in the manner provided in Appendix F.

35.3 The payment of monies due and the supply and

scheduiing of energy in respect‘of’any'such*quarterly

‘reconC111atlon shall be made or supplled by City or Turlock, as

the case may be, within the time and 1n the manner provided

 therefor in Appendix F.

35{4 City shall provide Turlock promptly, on a non-binding

“basis, such estimates City may prepare from time to time in the
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normal course of business .of expected Project Energy and

expected City MunicipalAEnergy for future months.

36. RELATIONSHIP OF THE PARTIES

‘The covenants, obligations, and liabilities of each Party
are intended to be several and not joint or collective and

nothing herein contained shall be construed toAcreate,an

, association, joint venture, trust, or partnership, or to impose

a trust or partnership covenant, obligation or liability on or

with regard to either,Party. Each Party shall bBe individually .

responsible for its own covenants, obligations, and liabilities

under this‘Agreément.llméither party shall be under'the control .
of or Shail~be deemed to coﬁﬁrol the other Pa;tyi Neither Party

shall be the agent of or have thelright or power to bind the
‘other Party Withoui its  express written consent, except as'i

expressly provided in this Agreement.

' 37. ASSIGNMENT

37.1 All covenants and agreements contained in this

Agreement shall inure to the benefit of City and Turlock and

their respective-successors and assigné; provided, that neither
Party may transfer or assign its interest or rights under.this'
Agreement without written pérmission of’the'dther Party, -which
such written.permissioh shall not be unreasbnaﬁly‘refused. No
such permission shalllbe)required.in the case cf the transfer or
assignment of a Party’s interests or rights or the assignment of.

the security interest therein to the. following: -
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(1) any trustee oxr secured‘party, as security
for bonds or other indebtedness, present or future, and such
trustee or secured party may, if so empowered, sell or otherwise

realize upon such security in foreclosure or other suitable

proceedings, possess or take control thereof or cause a receiver

- to be appointed with respect thereto and otherwise succeed to

all interests and rights of the Party making the assighment;

!

(ii) any entlty acqguiring all or substantially
all’ the property of the Party maklng the transfer, or

(iii) any entity into which or with. .which' the

~Party_making the transfer may be merged, consgsolidated or

affiliated.

37:2 Notwithstanding the provisions of Section 36.1
neither Party may transfer or assign. its rights or- obllgatlons
for the purchase or .sale- of Power unless such transfer or
assignment does not violate the terms and conditions of the

Reker Act.

38. AMENDMEN'T

38.1 Except as prOVided‘fOr expressly herein,-neitheg.this
Agreement nor any termsvhereof may be amended, supplemented,
waived or modified exceptbby an instrument in writing executed -
bytthe City’'s General Mahager of Public Utilities and Turlock’s

General Manager.

38.2 .Any amendment, supplement or modifications to any-

-appéndix to this Agreement shall not censtitute an amendment of
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‘the Agreement. Such amendments, supplements or modifications

shall become effective upon’ approval by the City’s General

Manager of Public Utilities and Turlock’s General Manager.

39. EXTENT -OF AGREEMENT

ThlS Agreement represents the: entire and 1ntegrated

'agreement between City and Turlock and supersedes all prlor

negotlatlons, representatlons or agreements, elther written or

oral unless specifically incorporated 1nto thlS Agreement by

%~wr1tlng contained herein.

40. CONSTRUCTION

Ambiguities in the wording of thisAAgreementAshall‘notﬂbe

' construed for or againét~either Party arbitrarily but shall be

,conetruediin;the manner which moet accurately reflects the

intent'of'the Parties at the time of execution of this Agreement
and 1is otherw1se conSLStent with the nature of the obligations

of the Partles W1th respect .to the matter belng construed

. 41. CAPTIONS

All indexes, titles, subject headings, section titles and
similar items are provided for the purpose of reference and

convenience and are not 1ntended to affect the meaning of the

‘contents or scope of thls Agreement

93



W O .~ oy U s W N e

WoWw W N NN NN NN NN N R R R R R

42, PUBLICITY

In all media releases and reports,that are issued or
prepared for this PrOJect City and Turlock shall use reasonable

efforts to mention both Parties

43. NOTICES

Any notice, demand or request prov1ded for in this
Agreement shall be in writing and shall be deemed properly
served given or made if delivered in person or sent by first

olass United States ‘mail, oostage prepaid, to:
. TO CITY:

_General Manager |

Public Utilities Commission

City and County of San Francisco
1155 Market Street A

'San Francisco, California 94103

'TO TURLOCK:

General Manager

Turlock irrigation District
333 East Canal Drive

P.O. Box 949 v

‘Turlock, California 95381-0949
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~The names and addresses of the above rec1p1ents may be

vchanged by approprlate notlce from one Party to the other

44. MUTUAL RELEASE

' Concurrent with the execution of this Agreement, the

Parties agree to release and settle all claims each Party may’

"have against the other arising from or'related to the Prior

'Agreement by entering into and executlng a mutual release

agreement substantially in the form attached hereto at Appendlx

J

45. RECISSION OF NOTICE

' City hereby rescinds that certain notice of termination of
the Prior Agreement hand delivered by it to Turlock on August
13, 2001.

46. EXECUTION IN: COUNTERPARTS

The Parties agree that this Agreement may,be,exeCUted in
counterparts, each of which shall be deemed an original, but all

of which together shall constitute one and the same instrument.

[Remainder of page intentionally left blank.]
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SAN FRANCISCO

IN WITNESS WHEREQF, the Parties have caused this Agreement
to be executed in triplicate by their respective officer’s

thereunto duly authorized on this /3'% day of 4er:/ 2005.

PUBLIC UTILITIES COMMISSION  TURLOCK IRRIGATION DISTRICT
OF THE CITY .AND COUNTY OF - ' ' SR

usan Leal ,
GENERAL MANAGER o 'GENERAL MANAGER/CEQ

P

PUBLIC UTILITIES COMMISSION

I APPROVED AS TO FORM:

City Attorney

'Deputy City AttorneyA

‘l%%%%-%ﬂg%ﬁ;;%ﬂ’—“*“\‘
By - - L

Donn W. Furman . .

- Authorized by Public Utilities

Commission

05-0055

Resolution No.:

APR 14 2005
Adopted:

Attest:

MARY JUNG
Secretary
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- APPE X A-1
SCHEDULIni CALENDAR
(THIRD PERIOD)

Preschedule Day**

Active Day

* 2 days before Preséhedule Day * 1 day before Preschedule Day F M
2 days before . Preschedule Day 1 day before Preschedule Day- M Ta
2 days before Preschedule Day 1 day before Preschedule Day - TU W
2 days before Preschedule Day 1 day .before Preschedule Day W Th
2 days before Preschedule Day 1 day before Preschedule Day . Th F
2 days before Preschedule Day’ 1 day before Preschedule Day Th Sa
2 days before Preschedule Day 1 day before Preschedule Day F su
' CCSF — TID t TID —» CCSF . CCSF — Scheduling

2:30 PM: ’ 11:00 AM: o Representative

‘Base Active Day Schedule Adjusted Base Active Schedule 10:30 AM:

Notice of Ramping Headroom and Spinning —— QL —— Final Schedule

Reserve Headroom ’ . Notice of Ramping Schedule Electlon and

Notice and Offer of Available Excess Energy ~- and --

' Base Active Day’Ramplng Schedule
—- and —-—

Available Excess Energy‘Schedule

CCSF - TID

12300 PM:

Confirm or Reject

Adjusted Base Active Day Schedule
— or -

Base Active Day Ramplng Schedule

CCSF TID
11 00 AM: - .
Final Schedule with conflrmatlon of
Turlock’s components

CCSF —~ TID
1:30 PM:

Addltlonal Avallable Excess Energy Schedule***

TID - CCSF

2:30 PM, o;'within 2 hours of receipt of Additiocnal
Available Excess Energy Schedule, if earlier:
Accept or reject Addltional Available Excess Energy

Schedule.

CCSF - TID
3:00 PM:

Conflrm or Reject Avallable Excess Energy Schedule

* Reference is to a Business Day.

* % Typical Preschedule Days are illustrated. See Section 11.2.3 of the Agreement.

Fx K ’Appllcable only through December 31, 2007.




APPF X A-2
SCHEDULIumé CALENDAR
(SECOND PERIOD) -

Preschedule Day**

Active Day

* 2 days before Preschedule Day * -1 day before Preschedule Day F M
2 days before Prescheddle Day 1 day before Preschedule Day M Tu
2 days before Preschedule Day 1 day before Preschedule Day Tu W
2 days before Preschedule Day 1 day before Preschedule. Day W Th
2 days before Preschedule Day 1-day before Preschedule Day Th P
2 days before Preschedule Day 1 day before Preschedule Day Th Sa
2 -days before Preschedule Day - 1 day before Preschedule Day . F su

CCSF — TID . TID - CCSF CCSF - Scheduling

2:30 PM: \ 11:00 AaM: ' i : Representative

Base Firm Active Day. Schedule | Notice of Ramping Schedule Election 10:30 AM:

Notice of Ramping Headroom and Spinning -- and -- Final Schedule

Reserve Headroom . - Base Fixm Active Day Ramplng Schedule :

Notice and Offer of Available Excess — and —-

Energy

Available Excess Energy'Schedule

- CCSF -, TID
12:00 PM: - ‘ : :
Confirm or Reject Base Firm Active Day

Ramping Schedule

- CCSF -+ TID
11:00 AM:
Final Schedule with
confirmation of Turlock’s
components

CCSF — TID
1:30 PM:
Additional Avallable Excess Energy
Schedule.

TID -~ CCSF
2:30 PM, or within 2 hours of receipt
of additional Avallable Excess Energy
Schedule, if earlier:
Accept or reject Additional Available
Excess Energy Schedule

CCSF - TID
3:00 PM:
Confirm or Reject Avallable Excess

Reference is to a Business Day.

** Typical Preschedule Days are 1llustrated

Energy Schedule

See\$eétion 11.2.3 of the Agreement.
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APPENDIX B

FIRST PERIOD AND SECOND PERIOD
SALES, . PURCHASES, AND SCHEDULING

‘1..  DEFINED TERMS

Whenever used in this Appendix B, terms initially

capitalized shall have the meanings set forth below and if not.

ldefiﬁed herein shall have the'meanings}ascribed £o them in

Section 4 of the Agreement In all cases the singular of a term

shall 1nclude the plural and the plural shall include the

‘51ngular

.1 Base Flrm Actlve Day Schedule A schedule fof

‘<dellvery of Firm Class 1 Energy on an Active Day determ;ned by

reference to -the values -for Base On Peak Demand Base Off- Peak
Demand, Base On-Peak Energy and’ Base Off- Peak Energy set forth
at Table B~1 applicable to the month and year of the‘Second

: Period'in which the determinatioﬁ is to be made.

1.2  Base Firm Active Day Ramping‘Schedule: A Ramping

Schedule.submitted.by'Tﬁriock for an Active Day pursuant to

Section 5.1 hereof.

1.3 Final Base Firm Active Day Schedule: The Base Firm

Active Day Rampihg Schedule if confirmed by City pursuant to

Section 4.3 (b) hereof and if not so confirmed, then:the Base

. Firm Active Day Schedule.
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C11

12
13

14
15
16

- 17

18

19
20

21
22

23.

24

2. FIRST PERIOD SALES .AND PURCHASES

2.1, Class 1 Ehergy Supplied

The Parties acknowiédge and agree that during the
First Period City supplied and delivered the following amounts

of Class 1 Energy to Turlock:

Month and Days ' AQuanti;y
(2004) | -
“February  14-29 — 4,905,750 Kiin
March 31 10,187,400 Fn
April . 1-30. 10,488,000 Kih
May T 1-31 ~ | 13,800,800 KWhI
June —1-30 17,097,600 &Wh

2.2 . Adjustments to Class 1 Energy Supplied

The Parties further acknowledge and agree that they

..haVe-reconciled to their mutual satisfadtion any disputes or

differences between them. relating to Turlock’s estimate of and

subsequently répofted use of Class 1 Energy and City’s estimate

of and subsequently supplied amounts of Class 1 Energy during

the First Period, and that as a result of such reconciliation:

(a) Turlock agreed to and returned to Clty

the amount of 489, 600 KwWh thh respect to the over dellvery of

‘Class 1 Energy that occcurred in July 2004 by reducing its Firm

Class 1 Energy for the second month of the Second Period (Augist
2004) by that amount; ' '
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{(by City agreed'to and supplied Turlock

Lwith the addltlonal amount of 1,098, 200 KWh with respect to the

under dellvery of Class 1 Energy that occurred in May 2004 by
1ncrea81ng Turlock’s Firm Class 1 Energy in the first month of

the Second Period (July 2004) by that amount;

{c) - Turlock agreed to and paid- Clty a Class
1 Energy Rate of $0. 01799 for Class 1 Energy dellvered and

: (d) The-foregoing rate for energy shall be
accounted for, adjusted and reconcrled by City in determining -
the Class 1 Energy Rate in the manner prov1ded in Appendix D of

the Agreement.

2.3  First Period Acknowledgement

The Parties acknowledge and agree that with respect

.to the First Period, the fOregoing fully satisfies and

discharges any obligation of City to supply or deliver or any

.right or obligation of Turlock to request and:purchase Class 1

Energy_nnder Section'9i(i) of the Raker Act and any right oxr

'»obligation of Cityvto receive payments for service in the First

'Period other than through reconciliation in accordance with the

procedures set forth in Appendix D.

3. SECOND PERIOD SALES, PURCHASES AND SCHEDULING

3.1 The sale, purchase, scheduling and deliVery of Firm

Class 1 Energy, Available Excess Energy, Additional Available

Excess Energy, Spinning Reserve, and Spinning Reserve Energy
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during the Second Period shall be made under the termS and

. conditions set forth below.

3.2 City shall supply from the Project (,or‘ from purchases
it makee' from third parties) and shall schedule and del.iv’er such
Firm Clase 1. Energy to Tﬁrlock in the manner provided in Section
4 ,hereof,‘ and Tﬁr'lock ehall purchase such Firm Class 1 Energy at

the rates and charges set forth in Section 16 of the Agreement.

3.4 City shall provide reserves and services to support -

_Turlock’s Firm Class 1 Energy and‘TurloCk‘shall pay for such

reserves and services in accordance with Section 16 of the

Agreement.

3.5 City may offer to make : Spinning Reserve available to

Turlock an'd_ mnay ‘offer to supply and deliver Spinning Resgserve

- Energy to Turlock and, in either case, shall do so at such times

and on the terms and COIldlthIlS set forth in Sectlon 8 of the
Agreement and Turlock shall accept Splnnlng Reserve Energy at

the Points of Dellvery and shall return Spinning Reserve Energy

‘to City within the time and in the manner provided for in

Section 8.3 of the Agreement.

3.6 City may offer to sell and deliver Available ‘Excess
Energy and Additional Available Excess Ehergy to Turlock and
shall do so at such times and on t',he terms and conditions set
forth in Section 4 hereof, and Turlock pufchase such Available
Excess Energy and such Addltlonal Avallable Excess Energy as
delivered tec it at the rates provxded therefor in Section 16 of

the Agreement.
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16
17
18
19
20
.21
22

23

25
26
27
28
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3.7 All energy to be sold to Turlock during the Second
Period shall be scheduled in accordance with Section 4 hereof

and energy so scheduled ‘shall be delivered by City to Turlock

-and shall be purchased and accepted by Turlocka‘t the Points of

Delivery.

3.8 The Parties acknowledge and agree that with respect

to the Second Period (a) ‘City’s‘ commitment to supply Firm Class

1 Energy to Turlock in the amounts and on the terms hereinabove

provided satisfies and discharges any obligation of City to
éupply and deliver, and a‘ny-vright of Turloék to request -and
purchaée, Class 1 Energy, and (b) there $hall be no Overage
Energy or Shortfall Energy. o

4. . S.CHEDULING' OF ENERGY DURING THE -SECOND PERIOD :
4.1 Ten (iO) business dayé prior to the beginning of
a month: o ' '
(a). City shall provide Turlock with City’s

' preliminary estimates of Available Excess Energy in the

half-hours of the following month; and

| (b) . 'Turlock shall provide City with a report, -
which shall bé provided in writing and, if Turlock finds it
practicable, also shall be providedi in a format capable of
being. 'imported electronically into a 'sp'readsheet format, of
i1ts meter readings' of Qualified Energy for the’préceding
month,. together with, copies of the workpapers and other

supporting documentation utilized by Turlock in calculating

5
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10
11
12
13

14

15
16
17

18

19

20

21

22
23

24
25

: suchVQualified Energy and, promptly thereafter corrections

to such meter'readings,@}f any ..

1

4.2 Two (2) business.daYsAprior té*the'Preséhedule

Day for an Active Day and by no later'than the time

- provided .therefor in 'the Scheduliﬁg Calendar,‘city shall
provide Turlock with: o o

(&) a - -Base Firm Active~Day‘SCheduie; and

{(b) notice of Ciﬁy;s determinationbof'the

availability of Ramping Headroom.énd~Spiﬁning’Reserve

Headroom; and -

~(c) City's determination of and offer to sell

Available Excess Energy to Turlock in each half-hour of an

~ Active Day.

4.3  One (1)Abusiness day prior to the Preschedule
Day>for an active Day and by no later than the time

provided therefor in the Scheduling Calendar, Turlock:

(a)  may elect to submit a Base Firm Active
Day Ramping Schedule if City has notified Turlock that

Ramping Headroom is available; and
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(b) shall accept or reject City's offer of

AVailable Excess Energy in whole or in part by providing

.City.an.Available Excess Energy»Schedule, provided,

however, that if Turlock does not timely submit sﬁch a

Schedule it -shall be deemed to have rejected Clty s offer

of such Avallable Excess Energy

4. 4 ' City shallvnOtify Turlock of City‘s confirmation
or rejectlon of Turlock’s ‘Base Firm Actlve Day Ramping
Schedule and Turlock’'s Available - Excess Energy Schedule on -
the same day and by no later than the tlme provmded

therefor in the Scheduling Calendar, and

(a) 1f conflrmed by Clty, the Flrm Class 1
Energy set forth on Base Firm Active. Day Ramping Schedule
shall be the amount . of Class ‘1 Energy that Clty shall
sehedule to sell and deliver. to the Points of Dellvery and

that Tuflock shall schedule to accept and purchase at the

~ Points of Delivery Qn an Active .Day; and

(b) . if confirmed by City, the Available

Excess Energy on the Available Excess Energy Schedule

gsubmitted by Turlock shall be the amount of Available
Excess Energy that City shall sell andAdellver £o the
Points of-Deliveryvand.that‘Turlock shall schedule to
accept'and purchase at the Pnints of Delivery om an Active

Day; or.
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(@) if Turlock’s Base Firm Active Day Ramping
Schedule is rejected by Clty, (1) Clty shall promptly
provide Turlock the reason in writing that~such‘séhedule

does miot conform to the provisions herein, and (ii) the.

 Firm Class 1 Energy as set forth on City’'s Base Firm Active

Day:Schedule shall be the amount of Class 1 Energy that
City shall schedule to sell and dellver ‘and that Turlock

shall schedule to accept and purchase at, the POlntS of

" Delivery on an Actlve Day; or

(d)_' if Turlock'’s Available. Excess Energy
Schedule is rejected by City, City shall promptly prov1de
Turlock the reasons therefor in wrltlng that such schedule

does not conform to the prov181ons hereln, and

{ey - 41if City does not confirm or reject each

such schedules within the time provided therefor in the -

Schedﬁling Calendar, the City shall be deemed to have

accepted such schedules.

4.5 ‘City shall offer to sell and deliver Additional
Available Excess Energy to Turlock on an Active Day by

4providing Turlock with notice, by means of a .recorded

telephone call, on or before the close of business that is

one (1) -business day before a Ereschedule'Day and by the
" time provided therefor in the Scheduling Calendar, of the

- amount such Additional Available Excess Energy -that has -
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become available for sale in each half-hour of an Acﬁive

-Day.

4.6 Turlock may accept, in whole and not in part,
City's offer of Additiénal,Availablé.Excess-Energy'by

providing City with notice, by means of a recorded

 telephone call, of its'acceptance of such offer by no later

than the time providedjtherefof in the Schéduling Calendar,
or within two (2) hours of receipt of such offer from City,

whichever is earlier.

5. Ramping Schedule Elections and Criteria
5.1 Turlock may submit a Base Firm Active Day Ramping
Schedule for an Active Day if:

({a) Clty has notlfled Turlock that Ramping

Headroom is. avallable on. such Actlve Day, and

(b) Tﬁrlock notifies City of the Ramping

} eléction it has made pursuant to'Section‘S.Z'hereoi and its
' Base Firm Active Day Ramping'Schedule meets the criteria

~set forth in Section 5.3‘hereqf.

- 5.2 Turlock may elect to Ramp based on Ramping

‘Schedule A »Ramping Schedule B, .or Ramping Schedﬁle c

criteria as set forth in Sectionm 5. 3 hereof and its
electlon, once made, shall be binding on 1t for each Active
Day of a month in which it is permitted to submit a Base '

Firm Active Day Ramping Schedule.
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5.3 Turlock may Ramp a Base Firm Active Day Schedule

by electing to adjust such‘Schedule in accordance with:

(a) Sectlon 11.4. 4 ‘of the Agreement if
Turlock elects to Ramp using Ramplng Schedule A;

(b) Section 11.4.5 of.the Agreement, if

. Turlock elects to Ramp using Ramping'Schedule~B; or

() | Section 11.4.6 of the- Agreement if

Turlockﬂelects to Ramp using Ramplng Schedule C

5.4 - Scheduling Calendar and Protocols

The prov1srons of Sectlon ll 2 of the Agreement are

lncorporated herein by reference.

5.5 =~ Permitted Deviations and Authorized Schedulers:

The provisions of Seetion 11.3 of the Agreement are

- incorperated herein by reference.

‘5.6 'Interruptioﬁs of Scheduled Deliveries

The provrslons ‘"of Section 11. 7 of the Agreement
i

appllcable to. the Second Period’ are 1ncorporated hereln by )

‘reference.

10
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6.  FURTHER ACKNOWLEDGMENTS WITH RESPECT TO SECOND PERIOD

6 1 The Parties acknowledge and. agree that for the perlod
commencing at 0000 hours on July 1, 2004 and ending on 2400

hours of the Executlon Date that all sales, purchases,

scheduling and deli&ery of Firm Class'l~Euergy, Available Excess

Energy( Additional Available Excess Energy, Spinning Reserve,

.and Spinning Reserve Energy'thet'occurred between them were

conducted in accordance with their respective rights and

-obligations and were in compliance with the terms end conditions

“hereinabove set forth.

6.2. = The Parties further acknowledge and agree that they

‘Thawve accounted for, settled and resolved to their mutual

satisfaction all. transactlons between them under the terms of

that certain Letter Agreement~Regard1ng Purchase and Sale of

‘Flrm.Erergy Durlng the Months of July through December 2004 or
Implementatlon of Amended and Restated LTPSA dated. September 28,

2004, as amended on December 15, 2004 and as further amended on
February 24, 2005 (hereln the “Letter Agreement”),fand that -

with respect thereto

(a) durlng the perlod from- July 1, 2004 through

. October 2, 2004 Turlock purchased energy and that in connectlon

with such purchases City agreed to relmburse Turlock as follows:

11
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Period Energy Credit

{(2004) (MWh) (Dollars)
July ' 11,576.20 547,171.27
August 13,659.95 - 625,393.76
September 1 through.
October 2 15,490.10 565,037.87
Period » : : '
Total 40,726.25 | 1,737,602.90

{b)'during'the period from October 3, 2004 through
Eebruary'ZS, 2005, City scheduled, supplied«andAdelivéred and
Turlock agreed to ﬁurchase, séheduled'and‘accepted delivery of
the following amdunts of Firm Class. 1 Energy, Available Excess
Fnergy and Additional Avallable EXcesszEnergy for which City has

billed Turlock the fqliowing amounts:

~ Period Firm Class 1 | Total Excess Total Amount
. Energy ~ Energy Billed
(MWh) - {(MWwh) (Dollars)
October 3 o
through October ) : .
31, 2004 11,820.00 0]  $182,855.40
November 2004 10,400.00 : 0 . $160,888.00
| pecember 2004 8,856.00 o 0 §137,002.32
| January 2005 9,044.90 §,062.10 | - %326,319.60
February 2005 - 8,744.00 | 26,004.35{ - $980,157.49

(¢) during the month of Janhary 2005, and as a result
of a forced outage at the Project on January 27, 2005, . the
Parties agreed that;én additional 107.10 MWh of energy should

12
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have been delivered to Turlock and that in connection therewith

‘and in satisfaction thereof, the City and Turlock agree that

City shall reimbu;se T@ilock in the amount of 54,017.32; and

(d) the total amoﬁnt to be reimbursed by City to
Turlock for the period from July 1, 2004 through January 31,

2005 is $§1,741,620.22; and

(é) City shall pay Turlock, in immediately available

- funds and by wire transfer or otherwise, the amount of

$1,741,620.22, within thirty (30) days of the Execution Date.

13



TABLE B-1

FIRM CLASS 1 ENERGY

F

A | B C D E
Year Month |Quantity] Maximum | Maximum | Maximum } Maximum
| | Base :Base Base Ba‘se‘»
(MWh) On Peak | On Peak | Off Peakl OFf Peak
‘Demandi ‘ »Energy Demand | Energy
) (000) (MWh) | (M) (MWh)
2004 July 18,472 31 12,896 17 5,576
August | 17,312] 29 12,064 16 5,248
Septembe 15,600 | 27 10,800 | 15 2,800
October | 12,684 | 21 8,736 12 3,948
[Tovember 10,400 | 18 7,200 10 3,200
December] 8,864 | - 15 6,240 B | 2,624
2005 |January | 9,152 | 16 6,400 8 2,752
Fobruary] 8,736 16 6,144 5 2,592
March | 10,464 | 17 7,344 10 3,120
Aprili | 11,653 | 20 8,520 11 | 3,333
Yoy | 14,528 | 38 10,400 | 12 4,128
June 16,928 | 29 12, 064 16 | 4,864
July 18,304/ 32 12,800 | -16 5,504
August | 16,656 | 27 11,664 16 2,997
Septembd 15,600 27 10, 800 15 4,800
October | 12,684 | 21 §,736 12 3,948
November] 10,400 | 18 7,200 10 3,200
December] 8,864 | 15 6,240 g 2,624

14
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EXAMPLE OF TRUE~UP ENERGY SCHEDULE

o

il

1

{SHORTFALL) :
1 A B ¢ D E F . G H - J K L
Project City Municipal o Modesto’sl L Requested‘ . Scheduled Scheduled | Interrupted Rejected .
Half | o o £ Available Class1 | Allocated | "\, Scheduled Class | "o " | ' Class 1 -1 Class 1 | Delivered Class
Hour gy NerdyY t Energy © Energy " Energy ranrour 1 Energy ora yorage oS a5 1 Energy
21 (scheduled) | (scheduled) ] (estimated) |. 4Energy ; ~Energy |- Energy Energy Erjergy‘
31 (Mw) (Mw) (MW) _tMw) (MW) _(mw) (MwW) (M) (W) (MwW) (Mw) __(MwW)
4 i : ) [(A-B)x.08]F . 34.08% - : . : ' » -
5
6 - - .
71 1 181.0 120.0) 50.8 20.0 20.4 10.0 10.0 2.0]. 0.0 0.0 - 0.0 12.0f
8 2 185.0 120.0] 44.1 20.0 15.0 20.0 20.0 0.0 - 0.0 2.0 0.0 18.0
9 3 181.0 155.0 25.5 20.0 8.7 10.0f . 5.5 0.0 2.0 001 -. 0.0 3.5
10] 4 181.0 - 120.0 - 59.8] 20.0] 20.4] - 10.0}. 10.0 0.0 2.0 00] . 00 8.0
11 L ' ; P - ,
12 RMC 7200
13 HH 1440
14 RHHE" 10.0] -
15 , 4 : B ~
16 A B [4 D B F G H 1 J K L M-
Haif | - Project ' City Municipal Availabl Mgld est?['s located Qualified Adjusted Sche‘d'uled Scheduled lhterrupted Rejected Adjusted
Hjur Energy Energy” ‘ g:;‘gye E:esrsgy ' AE?]:?Q?/ Half-Hour |Scheduled Class| Shortfall | Overage Class 1 | Class 1 [Delivered Class 1 -g::;:;)
{scheduled) { (scheduled) I " 1 Energy 1 Energy Energy . Energy Energy Energy - Energy
17 ) : (estimated) | . : oo TR . j
18 (MW) (MW) - (aw) (Mw) (MW) (Mw) (Mw) AMW) . (MW) (MW) (MW) (Mw) (Mw)
19 -~ (A -B)x.98] 34.08% - - ‘ . ‘
20 o
21 ] . - , . '
221 1 181.0 120.0{ 59.8{ - .-~ 20.0 20.4 11.0f 11.0 -2.0¢ - 0.0{ - 0.0 0.0 13.0{ - 1.0
231 2 165.0 120.0 44.1 20.0 15.0 20.0 20.0 0.0 0.0 2.0] - 0.0 18.0 0.0
24] 3- "~ 181.0 155.0 25.5 20.0 8.7]. -11.0 5.5 Q.0 2.0 © 0.0 0.0 3.5 0.0
125 4 181.0 120.0 59.8 20.0 20.4 11.0 11.0 0.0 2.0 0.0] - 0.0} 9.0 1.0
5 - - - - . - - v
27 1QE 7920
28 HH 1440
29 QHHE . 11.0]




SCHE, JLE C-2

' EXaMPLE OF TRUE-UP ENERGY SCHEDULE

(OVERAGE)
1 A B. c D E F_ G H i J _ K L
A . - City Municipal| . Modesto’s -, | Requested o Scheduled | Scheduled | Interrupted | Rejected Lo .
Half | Project Energy, : Available Class 1 Allocated Scheduled Class . 2 Delivered Class
Hour (schéduled)‘  Energy - Energy Energy Eneigy Hali-Hour 1 Energy Shortfall Overage» Class 1 Class 1 1 Energy
(scheduled) R - | ~ Erergy " Energy. Energy” Energy Energy o
2 . ! - (estimated) E . ) ;
31 (Mw) (Mw) (MW) - - - (MW) (MW) (Mw) (MwW) (Mw) (MwW) (Mw) (Mw) (Mw)
4 ) o [(A-B)x.98] - ) 34.08% )
5
61 - : : .
711 181.0} 120.0 59.8 .20.0 20.4] . 10.0 10.0 2.0 . 0.0 0.01° 0.0 12.0] -
-8 2 165.0 120.0 D441 20.0 - '15.0 20.0 20.0 0.0 0.0{ 2.0 . 0.0 18.0
19l 3 181.0 155.0 25.5 200f = 87 ~ 10.0 5.5 0.0 2.0 - 0.0 0.0 3.5

10( 4 181.0 ~ 120.0 59.8 20.0 0 20.4 10.0 10.0 -0.0 2.0 0.0 0.0 8.0
11
12 RMC 7200
13 HH 1440
14 RHHE 10.00
15 v .. ) : . ..
16 A - B [+ D E F G H I J - K L M

Haif [Proi tE' City Municlpal' Avail b'l Mg{d est?'s . Al g Qualified Adjusted Schedu!ed ‘Scheduled | Interrupted | Rejected Adjusted T

Hc?ur {:gahc; du?:;?y Energy g:;?gye Er?:z;y ' Ez:?é?/d Half-Hour | Scheduled Class _Shoftfall Ove{age Class 1 Class 1 |Delivered Class 1 g::;;;)
17 .(scheduled) " | (estimated) .{ Energy B EnergyA Energy. Energy .Er}ergy En.ergy Energy
18 _(Mwy (MW) (Mw) (Mw)- (Mw) (MW) (MW) (MW) (MW) (MW) (Mw) (Mw) ~(Mw)
19 : : ’ [(A-Byx.981] - - 34.08% - ’ .
20 - ) .
21 ) e o B 4 .
221 .1 181.0 120.0 . 59.8 20.0 20.4 9.0 9.0 2.0 ~ 0.0 0.0 0.0 11.0 1.0
23] 2 165.0 120.0 44.1 20.0 15.0 20.0 20.0 0.0 0.0 2.0 0.0 18.0 0.0
241 3. 181.0 155.0 26.5 20.0 8.7] . 9.0 5.5 0.0 2.0 0.0§ 0.0 3.5 0.0
25] 4 181.0}. 120.0 59.8] 20.0 20.4 9.0 - 9.0 0.0 2.0 0.0 0.0 7.0 1.0
27 QE - 6480
28 HH - 1440
29 QHHE 9.00







APPENDIX D

CLASS 1 ENERGY RATE AND METHODOLOGY

1. lntent and Purpose. The intent and purpose of this Appendix D 1s (i) to
determine the City’s costs of developing, maintaining, generating, transmitting and
- delivering energy from the Hetch Hetchy Project (“Project”) to Turlock, for qualifying
- and beneficial use by Turlock, under Section 9 (I) of the Raker Act (such energy, the
“Class 1 Energy”); and (ii) to establish arate (the “Class 1. Energy Rate”) to recover only
those costs without duplication in accordance with the methodology herein provided.

2. Class 1 Energv Rate. City shall recover the costs of Class 1 Energy each
month by charging Turlock (i) the Provisional Class 1 Rate multiplied by a factor of 1.02
to account for line losses associated with delivery of such Energy by Crty to Turlock at
the Points of Dehvery, and (ii) the Reconc1l1at10n Amount

3. Definitions. Whenever used herein, cap1tahzed terms shall have the
Tespective meanings ascribed to them below. The singular of a capitalized term shall
include the plural and the plural shall include the singular. Unless otherwise defined
herein, capitalized terms shall have the meanings ascribed to them n: Sectron 4 of the .
Agreement.

3.1 - “Activity Code” shall mean the element of the classification .
-structure used in City’s cost ledgers that identifies a partrcular item of expense and how it
is shown in the expense reports prepared by City. . :

. 3.2 “Agreement” shall mean the Amended and Restated Long Term.
' Power Sales Agreement : S :

. "~ 3.3 “Allocated Cost of Power” shall mean the sum.of the Power
Related Costs and fifty-five (55) per cent of the J o1nt Related Costs.

3.4 . “Audit” shall mean the formal examination, conducted by City, of
the financial accounts and statements of the Project (including the work papers used in
the examination and preparation of such statements), the results of which are used by
City to determine the Project Costs. .

3.5 “Average Annual Energy Generation” shall mean the average of
recorded Project generation during the five (5) most recently audited Fiscal Years.

3 6 “Caprtal Outlays” shall mean expenditures recorded during a Fiscal -
: Year for items that () cost in excess of five thousand dollars ($5000); (ii) have an
expected service life of three (3) or more years; and (iii) are necessary for the operat1on
and maintenance of the Pro; ect.



3.7 “Debt Service” shall mean the principal and interest payments
recorded during a Fiscal Year on borrowmgs for Capltal Outlays in respect of Proj ect
Costs. :

3.8 “Escalation Factor” shall mean a two (2) year extrapolanon ofa
least squares linear curve fit to the most recent ten (10) year history of recorded Expenses
less purchased power, wheeling and transmission line rental costs.

39  “Expenses” shall mean those costs (other than Capital Outlays and
Debt Service, and excluding depreciation) recorded during a Fiscal Year to operate and -
maintain the Project, including those relating to (i) Hydraulic Power Generation, as
shown in Activity Code 230; (i) Transmission, excluding line rentals, as shownin
Activity Code 220; (iii) Administrative and General, as shown in Activity Code 240; (iv)
Fee to the U.S. Government, as shown in Activity Code 240; sub object 05241, (v) Taxes,
as shown in Activity Code 260; and (vi) Adjustments for Non—operatmg Income and
Expenses, as shown in-Activity Codes 320 and 330

'3.10 “Fiscal Year” shall mean the period commencing on July 1 of any
year and endmg on June 30 of the following year.

3.1 “Hourly Allocated Cost of Power (Demand)” shall have the
meaning ascribed thereto in Section 7.2 .

3.12 “Hourly Allocated Cost of Power (Energy)” shall have the
rneammcI ascribed thereto in Section 7.2 (ii).

.. 313 _“Joint Related Costs” shall mean the Non-Financed Capital
Outlays, Debt Service, and Expenses that are functionally related to both the water supply
and power generating and transmission functions of the Project.

3.14 “Non-Fmanced Capital Outlays” are Capltal Ouﬂays for which
there are no borrowmgs

3.15 “Power Related Costs” shall mean those Non-Financed Capltal
Outlays Debt Service, and Expenses which (i) relate exclusively to the power generating
and transmission functions of the Project; and (ii) are recoverable by the City under
Sectlon 9 (l) of the Raker Act. :

: 3.16 - “Project Costs” shall mean the sum of Joint Related Coéfs, Water.
Related Costs and Power Related Costs.

317 “Provisional Class 1 Rate” shall mean the energy rate, expressed in
cents per kilowatthours (“kWh”), provided for in Sections 6 and 7 hereof. '

'3.18  “Revised Provisional Class 1 Rate” shall mean the energy rate,
expressed in cents per kilowatthours (“kWh”), provided for in Section 8.1 hereof.

2



3.19  “Reconciliation Amount” shall mean one-twelfth of the amount
determined pursuant fo Section 8.3 hereof, except as provided in Section 9 hereof.

320 “Water Related Costs” shall include those Non-Financed Capital
- Outlays, Debt Service, and Expenses that relate excluswely to the water supply and
delivery functions of the Project.

4, Annual Audlt City shall cause an Audit of Project Costs to be perfermed '
for each Fiscal Year in a timely manner and under the d1rect10n of the Controller of the
City and County of San Francisco. :

-5, Annual Notlee Beginning May 1, 2005, and on each May 1 of each Year
thereafter during the Term, City shall notify Turlock in writing of the Provisional Class 1
‘Rate and the Reconciliation Amount to be charged Turlock monthly during the twelve
(12) month period beginning on July 1 of that Year, provided, however, that the notice to
be delivered by City on May 1, 2015 shall set forth the Provisional Class 1 Rate to be '
¢harged Turlock during the six (6) month penod beginning on J uly 1 and ending -
‘December 31 of that Year. City shall provide Turlock with copies of work papers and
other documentation in support of its calculation of the Provisional Class 1 Rate and the -
Reconcﬂlatlon Amount. :

6."  Provisional Class | Rate. The Parties agree that the Provisional Class 1
Rate to be charged Turlock during the period from July 1, 2004 through June-30, 2005
~ shall be $0.01517 per kWh. Thereafter, the Provisional Class 1 Rate to be charged
Turlock shall be the Tate determined by City in accordance with Section 7 hereof and set
forth in the annual notice delivered by City to Turlock under Section 5 hereof.

7. | Method for Deter_‘mininé Provisioﬁal Class<1 Rate. The Provisional Class
1 Rate shall be determined by City in accordance with this Section 7.

©7.1- . City shall first determine a reasonable estimate of the Allocated
Cost of Power by estimating (i) the Expenses in connection therewith, as the product of
- the Expenses derived from the most recent Audit and the Escalation Factor; (ii) the Non-
Financed Capital Outlays in connection theréwith, as the average of the Non-Financed
Capital Outlays derived from the five (5) most recent Audits; and (iii) the Debt Service in
. connection with Capltal Outlays, as the amount thereof derived from the most recent
Audit; and

7.2 City shall then (i) allocate a portion of such estimated Allocated
Cost of Power to the demand component, using for this purpose the methodology and
allocation percentage(s) described in the notes on Table D-1 to arrive at the Allocated ,
" Cost of Power (Demand) and shall convert the Allocated Cost of Power (Demand) into an
hourly rate in the manner shown on Table D-1 to arrive at the Hourly Allocated Cost of
Power (Demand); (ii) allocate a portion of such estimated Allocated Cost of Power to the
energy component, using for this purpose the methodology and allocation percentage(s)

3



described in the notes on Table D-1 fo arrive at the Houﬂy Allocated Cost of Power
(Energy), and (ii1) shall add (a) the Hourly Allocated Cost of Power (Demand) divided by
.80, to (b) the Hourly Allocated Cost of Power (Energy), to arrive at the Provisional Class
1 Rate

‘ 8. Method for Determining Reconciliation Amount. The Parties understand
and agree that Reconciliation Amount(s) will be determined and that payment in respect
thereof will be due in monthly amounts during the Fiscal Year following determination,
except as provided otherwise in Section 9 hereof. Except as prov1ded in Section 9 hereof,
City shall determine the Reconelhatlon Amount as follows:

81 City shall first determme a Revised Provisional Class 1 Rate by: -

(1) taking the Allocated Cost of Power derived from the most
recent-Audit and allocating a portion of such Allocated Cost of Power to the demnand
component, using for this purpose the methodology and allocation percentage(s)
described in the notes on Table D-7 to arrive at the revised Allocated Cost of Power
(Demand) and converting the revised Allocated Cost of Power (Demand) into an hourly
rate in the manner shown on Table D-7 to arrive at the revised Hourly Allocated Cost of
Power (Demand) and
(ii) taking the Allocated Cost of Power derived from the most
‘recent Audlt and allocating a portion of such Allocated Cost of Power to the energy

component, using for this purpose the methodology and allocation percentages described
in the notes on Table D-7, to arrive at the revised Allocated Cost of Power (Energy) and
by dividing the revised Allocated Cost of Power (Energy) by the actual amount of energy
generated by the Project during the Fiscal Year to which such Audit relates to arrive at -
the revised Hourly Allocated Cost of Power (Energy); and

o (111) adding (A) the revised Hourly Allocated Cost-of Power
(Demand) divided by .80, to (B) the revised Hourly Allocated Cost of Power (Energy), to
arrive at the Rev1sed Provisional Class 1 Rate.

8.2  City shall determine the revenues it would have received from
‘Turlock during such Fiscal Year if City had charged Turlock the Revised Provisional
. Class.1 Rate, multiplied by a factor of 1.02 to account for line losses associated with
delivery of Class 1 Energy by Cityto T urlock at the Points of Delivery; and

8.3 . City shall calculate the difference between (i) the revenue
determined in Section 8.2 hereof, and (ii) that portlon of the revenue received from
charges to Turlock at the Provisional Class 1 Rate (or Rates) that were m efféct during
the same Fiscal Year, or por’aon thereof.

9; Payment of Final Reconeiliation Amount(s). The Parties understand and
agree that Reconciliation Amount(s) will be determined and that payment in respect
thereof will be due during periods that will extend beyond the Term of this Agreement.
Therefore, the Parties agree that:




9.1  For any period beyond the Term of this Agreement, the calculation
to be made in Section 8.3 shall be made with reference to that portion of the revenue, if
~ any, City actually received from the sale and delivery of Class 1 Energy to Turlock
during the applicable Fiscal Year, or portion thereof;

9.2 . The obhgatlon to pay such Recon0111at10n Amount(s) ; shall survive
termination of the Agreement and

93  The payment of such Reconciliation Amount(s) shall be (i) made
ina lump sum,.and (if) due within thirty (30) days of the date City delivers to Turlock
notice that City has concluded its audit of Project Costs for the applicable Fiscal Year and
together with such notice has provided Turlock with copies of work papers and other
documentation in support of its calculation of such Reconciliation Amount(s).

10 Tables.

10.1  The Parties acknowledge and agree that the Tables attached to this.
Appendix D accurately describe the methodologies and allocation percentages and the
_ -calculations to be performed based thereon that will be used by City to determine the
- Provisional Class 1 Rate (Tables D-1 through D-6); the Revised Provisional Class 1 Rate .
(Table D-7) and the Reconciliation Amount (Table D-8) hereunder; and

'10.2 . The Pames further acknowledge and -agree that the numeric values
-contained in Tables D-1 through Table D-8 are derived from the Audit conducted by City
for the Fiscal Year that commenced on July 1, 2002 and ended on June 30, 2003, and
based thereon show City’s determination of the Provisional Class 1 Rate (Tables D-1
through D-6), the Revised Provisional Rate (Table D-7) and the Reconciliation Amount
(Table D-B) for the period commencing on July 1, 2004 and ending on June 30, 2005.
The Parties further acknowledge and agree that the numeric values in Tables D-1 through
Table D-8 will change annually thereafter.



- : Provisional Class 1 Rate | : ’ TABLE 1
HETGH HETCHY WATER AND POWER . . .

COST OF POWER ’ . ’
BASED ON RECORDED FY 2002:03 AUDIT DATA POWER-ALL CUSTOMERS . FYo2Rs PROJECTED COST OF POWER FY 04705 COP
EXPENSE CLASSIFIGATION NOTES TOTAL . POWER™  WATER JOINT NOTES TOTAL  DEMAND ENERGY EXCLUDED NOTES  TOTAL DEMAND ENERGY
QPERATING - . -
HYDRAULIC POWEA GENERATION 2568301 2,566,301 [ 0 3 2568201 1332048 1,235353 0 36 2,840,541 1474244 1,366,300
. i o o 0. 0 a oo 4 0 - o . 88 0 0 o
PURCHASED POWER . 32581,682 32,561,602 0 o 32,561,862 ¢ o 92,561,882 0 0 0
WHEELING CHARGES 10,556,958 10,556,958 [ 0 10,556,858 g 0 10,556,958 0 [ [
TRANSMISSION
LINE RENTAL : [\ o [ o .- ] 0 o 0 o 0 0
REMAINDER . 485,166 855 401,328 893,185 4 655 a93 262 o 4.8 724 435 280
1 0 216252 176933 (395,185) 4 218252 120751 86,501 o 48 239,175 143,505 ' 95,670
WATER QUALITY 278,794 0 278794 0 o ° [ o" o ° °
. ADMIN. & GENERAL .
COWCAP 457,185 Q 0 457,195 o]
. . : 2 0 270431 188784 (457,195 4 270431 - 162,259 108,172 [ 48 209,097 179,458 118,633
SFPUC 3,608,868 o - 0 3,508,868 o
. 2 - - 0 2010480 1508438 (3,608,688 -4 2010430 1206258 ° 804,172 [} 45 2,223,536 1,334,121 889,414
FEETOUS GOVT 4,877,879 127,528 4,064,367 685,783 8 127,529 63,765 63,765 ] 58 141,048 70,524 70,524
1 6 877,181 808602 (885789 s a7riet 168,591 186,601 o 58 417,163 208,582 208,582
FEES, LICENSES & PERMITS ; 2117544 176394 35000 1,908,210 5 1760834 . 88,167 88,187 [ 66 195,025 . 87513 97,613
B 1 1,048,416 857,795 ' (1,908,210 5 1,048,416 524.208 524,208 0 56 1,158,546 579,774 579,774
REMAINDER . 11279032 5010483 882041  5,867.408. 4 5010483 3006290 2004188 0 48 5541694 3,324,957 . 2216897
1 0 8235,074 2549,33¢ (5,087,408) 4 8208074 1,942,844  1,205280 o 48 8,561,310 2,148,785 1,432,524
MAINTENANCE T ' ‘ : : .
HYDRAULIC POWER GENERATION ©. 2219433 632866 o 1,588,167 3 632588 328,509 304,457 Q 38 700,080 363,331 338,729
1 0 872382 718775  (1,586,167) 3 Brage2 452,771 | 419,621 0 36 954,866 500,786 484,100
TRANSMISSION - 2443426 1,008,129 791,337 849,960 4 1008129 601877 401,282 o 48 1,100,481 665,876 443,785
1 0 856,928 292,082 (548,960 4 358928 214367 1R 0 48 394,762 238,858 157,805
ADMIN. 8 GENERAL . 4,732,809 256519 - 8,048 4,473,334 4 288519 153,911 102,808 0 48 283,710 170,228 113,484
- 1 0 2460034 2,013,000 (4,478,334 4 2480334 1476200 984,134 Q 46 2,721,129 1,632,677 1,088,462
OTHER X .
TAXES 598,024 0 o 898,024 . Q .
1 0 218918 179,411 (398.024) 5 218913 109.457 109,457 [ 57 218,914 109,457 109,457
DEBT SERVICE 58 o [ [4
CAPITAL QUTLAYS . . . 58 4217758 2,108.878 2,108,878
SUBTOTAL C . 78,585,602 163,968,807 . 27248428 15,249,764 11,899,659
LESS NON-OPERATING INCOME . 98,365 53,004 43364 o, - § 83001 28,501 28,501 0 567 58,620 29,510 28,310
TOTAL - 78,499,237 20,792,266 27,190,802 15320454 11,870,349
DETERMINATION OF RATE FOR FY 04/08 COP .
BILLING DETERMINANTS : . .
DEMAND-KW.MO, . . 3,120,000
ENERGY-MWH ) . . 1,756,481
CHARGES !
DEMAND-$KW.MO, - - . . - . 10 - 401
ENERGY-MILLS/KWH : 1 o 8.76
- . . 12,18 4 0.00676
NOTES TO TABLE 1 - . . . - .
1. Joint cost allocated 55% 1o powar and 45% jo water ) - 14
2. Allocation of joiml cost per Table D-2 .
3. Allocation of powsr cost betwean demand and energy per Tatle O- 3 . per kKWh @ Bus
4. Allocats 80% to demand and 40% 1o enargy HETCH HETCHY WATER AND POWER
5. Alfocate 50% to demand ang 50% lo cremy - N
8. Escalatlon Factor of 1.106 per Table D- 4 applied ta X . FY0408
Recorded FY 0203 fosts. . cge
7. Cany forward from Racorded FY 02/03 without escalation Modified 09/21/04

8. FY 0405 COP  budget per Table D-§
9. FY 0405 COP  budget pes Table D-6 .
10 Total Damand cosls divided by 12-month sum of project d
(260,000 x 12 = 3,120.000), roundad 1o two decimal placas
11 Total Energy costs divided by Syear average genaration as de!
12 Demand rate changed to anhourly rate  {
13 Enorgy rate converted 1o a kwh houty jate {
14 (Hourly Cost of Powar ouly Co
ol




FY 04/05 COP

_ TOTAL " 100.00

. : : TABLE 2
HETCH HETCHY WATER AND POWER | :
COST OF POWER
ALLOCATION OF SFPUC AND COWCAP CHARGES
BASED ON RECORDED FY 2002-03 AUDIT DATA
' APPLICABLE -
HHWPD COSTS
DESCRIPTION . TOTAL POWER WATER
OPERATING : .
 HYD. POWER GEN. 2,568,301 2,568,301 0
TRANSMISSION A
REMAINDER 495,166 216,907 278,259
WATER QUALITY EXPENS 278,794 0 278,794
ADMIN. & GENERAL .
FEES TO US GOV'T 4,877,679 . 504710 4,372,969
FEES, LICENSES & PERN 2,117,545 1,224,750 892,796
REMAINDER 11,279,932 ' 8,248,557 3,031,375
MAINTENANCE.  ° : : '
HYD.POWERGEN. -~ 2,219,133 1,505,358 713,775
TRANSMISSION 2,443,426 1,360,057 1,083,369
ADMIN. & GENERAL 4,732,899 2,716,853 2016046
TOTALOGM - L 31012875 18,345,493 12,667,382
. % FOR GOWCAP + SFPUC CLA 100.00 59.15 40.85
Ao ‘ . ToTAL POWER WATER
- CAPITAL OUTLAYS . 12,200,426 3,139,921 9,060,505
TOTAL O&M + CAP.QUT. 43,213,301 21,485,414 21,727,887
% FOR SFPUC CLB ‘ 100.00 4972 50.28
'  Allocation of FY 2002-03 SFPUC Charges "
' : % of Total Total Power Water
CLASS A CHARGES . 63.50 2,291,631 1,385,500 936,131
CLASSA% . . - : 00.00 59,15 40.85
. CLASS B CHARGES /3650 1,317,237 654,930 - 662,307
CLASSB% ' 100.00 49.72 50.28
3,608,868 2,010,430

1,598,438



FY 04/05 COP TABLE 3

HETCH HETCHY. WATER AND POWER
. COST OF POWER :
-ALLOGATION OF HYDRAULIC POWER GENERATION
EXPENSE TO DEMAND AND ENERGY
BASED ON RECORDED FY 2002-03 AUDIT DATA

A.  HYDRAULIC POWER GENERATION EXPENSE ALLOCATED TO POWER
OPERATING . ‘ ' 2,568,301
MAINTENANCE : ' R 1,505,358
 TOTAL ' | ’ 4,073,659
'B.  RESERVOIRS, DAMS, ETC., ALLOCATED TO POWER '
OPERATING (ACCT.# 8-24541) : ‘ ' 613502
- MAINTENANCE (ACCT.# 8-23543) A ' . . 243,366
(55% OF ACCT.# 8-1X543) A . 243,665
| ' TOTAL S ' 1,100,533

C. . ALLOCATION TO DEMAND AND ENERGY ‘

DEMAND ENERGY
TOTAL » . % % $
RESER., DAMS., ETC. 1,100,533 30.00 - 330,160 ?o.oo %70,373
“ BALANCE HYD. pdwea GEN.(A-B) 2,973,126 £0.00 1',783,876, 40.00 '1,189,250'
TOTAL 4,073,659 - 2,114,036 - 1',959,‘523
 %OFTOTAL 10000 ’ 51.9 48.1



FY 04/05 COP . . TABLE 4
, HETCH HETCHY WATER AND POWER "
PROJECTIONS OF HETCH HETCHY PROJECT O&M COST
LINEAR LEAST-SQUARES REGRESSION

10-YEARS RECORDED DATA
. ‘ 2
FISCAL YEAR X Yia) XiYi ‘ Xi
1993-94 1 21,323,182 21,323,182 n R
1994-95 2 20,193,119 . 40,386,238 4
1995-96° ‘ 3 20,957,974 62,873,922 9
1996-97 4 28,052,943 112,241,772 16
1997-98 5 36,964,558 " 184,822,790 25
1998-99 6 33,951,092 203,708,552 ‘ 36
1999-00 7 40,300,130 282,100,910 - 49
'2000-01 8. - 40,296,239 322,369,912 64
‘2001-02 9 34,968,000 314,712,000 , 81
2002-03 10 35,380,598 353,805,960 100
55 312,387,833 . 1,898,313,.238 385
Yi=a +bXi
Sum XiYi - Sum Xi Sum Yin _ Sum XiYi - 5.5 Sum Yi
b= Co .=
o 2 2 : _ ;
Sum Xi - (Sum Xi )/n’ : - 825
Sum Yi-b Sum Xi _ Sum Yi-56b
H= . . ) L . ——
n 10
b= 2,184,002
a= 19,226,773
For i=10 Yi= - 41,068,792
Fori=12 " Yi= . 45,434,796
. 4 : Y2 45,434,796
ESCALATION INDEX = s = © 1108

Y10 41,086,792

(a) Annual costs excluding Purchased Powet,
Wheeling Charges and Transmission Line Renta}l



FY 04/05 COP TABLE §

" HETCH HETCHY WATER AND POWER

COST OF POWER DEBT SERVICE
ISSUE - TOTAL . WATER  POWER
INTEREST Joint . $0 '$0 30
Water - ’ $0 - $0 30
Power %0 . - $0 $0
TOTAL $0 $0 $0
REDEMPTION ~ Joint , ; s . %0 $0
o Water $0 ] $0 $0
Power $0 $0 ' $0
TOTAL - $0 $0. $0

~ GRAND TOTAL %0 ' - $0



Recorded FY 02/03

FY 04/05 COP : : . FROM PROJECTED GAPITAL OUTLAYS,

8,782,255,538

TABLE 6
HETCH HETGHY WATER AND POWER , 4 FISCAL YEARS ENDING JUNE 30
BY FUNCTIONAL CLASSIFICATION
PROJECTED CAPITAL OUTLAYS,
5 YEAR AVERAGE 1998/99 TO 2002/03
BY FUNGTIONAL CLASSIFICATION
. FY98/99 _ FY99/00 - FY00/01 FY01/02 FY02/03 5-Year
FUNCTIONAL CLASSIFICATIONS 6/99 800 601 - . 6/02 6/03 Total Average
GRAND TOTAL | A | $9,631692  $13,146511  $15,183,416  $14,237,085  $26,237,628 . $78,436,832  $15,667,266
OTHER MUN! PROJECTS 1,966,612 1,538,806 - 803,653 5,152,295 14,037,202 $23,498,658 $4,699,732
PROJECT CAPITAL OUTLAYS - $7,665,080  $11,607,615  $14,379,763 $9,084790  $12,200,426 -$54,937,674 ~ $10,987,535
POWER S 2698810 | 551697 2,088,654 992,443 . 725285  §7,056,389  $1,411,.278
WATER : o . 1,385964 3,187,502 7,811,750 2,947,710 . 7,084,893 $22,367,819 $4,473,564
JOINT 3,580,806" 7,918,416 4,479,359 5,144,637 4,390,248 $25,518,466 $5,102,693
PROJECT CAPITAL OUTLAYS 7,665,080 11,607,615 14,379,763 9,084,790  $12,200,426 54,937,674 . 10,987,535
ALLOGATION OF FIVE YEAR AVERAGE
Notes . TOTAL ~ POWER . WATER JOINT
$10,987,535 $1,411,278  $4,473564 . $5,102,693
. 1 {$0) - 2,808,481 2,296,212 (5,102,693)
Note 1o Table D-6. - - -
" 1. Joint Costs allocated 55% to Power ] .
and 45% to Water : ’ 10,987,535 4,217,759 6,769,776 0
HETCH HETCHY WATER AND POWER RECORDED NET GENERATION (kwhr)
6/99 6/00 6/01 6/02 - 6/03 Total Average
POWERHOUSES | : : - S
KIRKWOOD ' 679,787,812 591,562,526 483,540,558 581,816,688 748,799,350  '3,080,506,933 616,101,387
HOLM : 950,048,780 723,019,031 . 560,507,541 = 721,637,246  732,805707  3,688,918,305 737,783,661
MOGCASIN . * 410,386,700 893,907,900 388,880,500 . 430,012,700 - * 350,035,500  1,983,223,300 396,644,660
MOCCASIN LOWHEAD 9,328,000 6,870,000 . 6,154,000 4,004,000 3,161,000 29,607,000 5,921,400
TOTAL 2,050,451,202 1,715359,456 1,439,082,599 1,737,560,634 1,839,801,557.

1,756,451,108



Rovived Provislonal Class { Pats
RETOH HETCHY WATER AND POWER ~

COST OF POWER : .
BASED QN RECORDED FY 2002-03 AUDIT DAT# POWER-ALL CUSTOMERS FYoz/o3 PROJECTED COST OF POWER FY 0405 COP
EXPENSE GLASSIFICATION NOTES TOTAL - POWER  WATER JaINT NOTES ~ TOTAL DEMAND ~ ENERGY  EXCLUDED NOTES ~ TOTAL DEMAND ENERGY
OPERATING . . ) . - .
HYDRAULIC FOWER GENERATION . 2,508,301 2,568,301 a 0 3 2,568,301 1,332948 1,235,353 ] 36 2,640,541 1,474,241 1,368,300
1 0 0 o o 3 [ [ [ [ 38 0 o [
PURCHASED POWER . 32,561,082 32,561,882 [ [ 32,561,882 0 o 32561882 . o 1] [
WHEELING CHARGES : 10,556,958 10,568,958 0 o 10,556,858 o "o tosssssa 0 0 0
TRANSMISSION - .
LINE RENTAL 0 [+] .0 ¢ a 0 0. ] 0 ) Q 0 o
REMAINDER . 495,166 655 101,928 993,185 4 855 393 . B2 o 48 724 435 290 .
. 1 0 28282 178933  (393,186) 4 2iBzs2 123,761 84,501 o a8 238,175 143,505 95670
WATER QUALITY : . 278,794 o 2razed ¢ [ 0 [ a o [ : 0
ADMIN, & GENERAL
cowcap 457,185 o o 457188 a .
. R 2 o 270431 186,764 (457,185) 4 270,43 1682259 109,172 ° 4,8 © 299,087 179,458 119,838
SFPUC 3,608,858 o o 3,808,888 [ . - . .
2 0 2010430 1,536,438 (3,600,868) 4 2010430 - 1206258 804,172 ° 4.8 2,223,536 1,834,321 889,412
FEETO US GOVT . 4BTTSI9 127529 4,004,367 ¥ § 127528 63,765 83,765 58 141,048 70,524 70,524
1 [ Y7 AL H 306,802 (685,783) . $ 377,381 188,591 188,591 ] 58 417,483 208562 200,582
FEES, LICENSES & PERMITS 2,117,544 178,334 35,000 1,808,210 : 5 17833 89,167 88,187 50 185,025 97,613 97,513
- Tt 1 1048418 BS77S5  (1,908.210) 5 1,048,418 524,208 524,208 58 1,159,548 S78,7T4 579,774
AEMAINDER . 11279332 6010483 382041 5867408 4 5010483 3,006,290 2,004,193 [ 48 5,541,594 3,324,957 2,218,837
. 1 0 3238074 2649304 (5087408) - 4. 3298074 (042844 1,285,230 0 48 3,561,010 2,148,785 1,432,524
MAINTENANGE Lo )
HYDRAULIC POWER GENERATION 2,218,333 632506 o 1,886,167 a3 832968 228,509 304457 0 38’ 700,060 363,331 330,729
R 1 . o 872,392 748775 (1,568,187) 3 872,392 T 452,774 418,621 ° ae 964,806 500,785 . 484,100
TRANSMISSION R X 2443428 1003128 791337 848960 4 1,003,120 601,877 40,252 0 48 1,108 461 865,676 443,785
1 0 as89zs, 202082 (648,960 4 0956928 214357 142,774 0 4.6 394,762 236,858 157,905
ADMIN. & GENERAL . 4732889 256519 3048 4,478,334 4 250519 159,911 102,808 o 48 203,710 170,228 13,484
R . . 1 . O 2460338 2,013,000 ° (4,473.354) 4 2460334 4,476,200 884,134 a 48 - 2,721,420 1,892,677 1,088,452
OTHER : . . . . :
- TAXES 398,024 o o 398,024 - o : N . -
1 0 218918 179,111 (39B,029) 5 218913 109,457 109,457 [} &7 218914 109,457 109,457
DEBT SERVICE Last Yoar 52553 R 58 - 0 o 0
CAPITAL OUTLAYS . . - A2200428 725285 7,084,693 4,990,248 795,285 382,943 32843 0 0 . 58 4,217,759 2,108,875, 2,108,878
Q2414838 1975812 [4390248) - 2414836 . 1207318 1207318 [+
SUBTOTAL 90,750,028 ©7,103,828 | 20,892,200 0 67,103,628 13,562,318 10,432,874 43,118,840 T27249423 15349764 11,899,859
LESS NON-OPERATING INCOME 98,365 53,001 43,384 - ] 553001 26,500 28,500 9 587 56,518 29,509 - 29,309
. TOTAL ’ 90,699,063 67,080,827 23,840,838 [ 67,050,627 13,526,618 10,408,374 40,115,840 27490805 15,320,458 11,870,850
DETERMINATION OF AATE FOR FY 04405 COP (Based an Recorded FY 02703 Audit Data) ’ R
BILLING DETERMINANTS : Hilling Determinants
DEMAND-KW.MO. 3,120,000 2,120,000
- ENERGY-MWH . . 1,830,802 1,766,451
CHARGES Audited Ratos .
DEMAND-ZKW.MO. . 10 Rocorded 434 . 491
ENERGY-MILLEKWH . . 11 588 . i 878
. . 1248 0.009145647 0.00588 . 87 # 0.006878
NOTESTOTABLE 1 -
1. Joint post allocatad §5% ta power ind 45% 1o watar i [T
2. ABlocatinn of foint cost per Tabla D- 2 N : 14,15 4 A
3, Allocation of power cost botween domand and enorgy perTab!a D-3 EY 0408 cop - pr uwn 0 Bus
4. Allocate 80% to damand and 40% (o anegy BASED ON RECORDED FY 2002-03 DATA Heteh Hetehy Water and Power
5. Allocats 50% 1o deinant and §0% to aney .
4. Eecalation Factar of 1106 porTabla - 4 applied 1o .
Rscondad FY 0203 costa. Modfied 09/21/04
7. Cany forward from Rocardad FY 02/03 without sscalation

8. FY B4/05 COP budget por Table D-5
9, FY 45 COP budgat per Table D-6
10, Total Demand costs divided by 12-manth sum ot projact degoniable CAPAE
(280,000 % 12 = 3,120,000), rounded 1o two dedimal places
11 Total Energy costs divided by actual ganeration as detarmined on Tabja D-
12 Demand rala changed 1o an hourly e ( 434 HalhgaEs 24 Fourly Aiocated Cost of Pawer (Derand)
566 millskwlV1000) = Hourdy Allpoted Cost of Pawsr (Enrgy)




RECONCILIATION AMOUNT

Tebls D-B

All data Is from Tudeck Bllis (preliminary snd finsi)

* The ons tire fornen C1 power

Hilshirloy\rueup\0203ed] MODIFIED. xix

for FY0203. The one time adjustment is appiicable thiough Feb. 13, 2004,

TURLOGK IRRIGATION DISTRICT
£Y0203  Adjustmant MODIFIED 0RRT/04
(L) 2 @) @ &) (] n [&] @ (10) )
=EMA) - =HEHE) ={5H8)
DIFFERENCE
. Class 1 Class { Totnd GBI Class 4 Class 1 Tolal BY Tots Bl Between
Fyan3 Prelminay  Prelminary©  PRELIMINARY PRELIMINARY Finat Final FINg < FINAL Comwcted
fwh ' WO1AG . Adjusted B kwh- ket CORA Adjusted BIlF and Finel Bills,

JUL nz 17549000 39523 350211447 $21.0703%  $524.004.86° 17677000 39698 346793365  $2197039 ' $ABO904.04 $34,180.02

AUG 15878000 35182 $469,022.31 $2197033  $480993.70 16154000 35794 $431.763.68  $21,970.39 345372404 $37,269.06

SEP 14568000 4789 $487536.80 52197033  $480.90728 14732000 840 $438498.88 32197035 $460,469.27 $29,430.02

ocT 11965000 . 25493 3579,154.08 $21970:39  $601,124.47 12024000 256818 556,458,864  $21,970.38 §$578428.29 $22,69824

Nov - 9728000 17489 $634.508.54 $2197039  $666,838.93 9761000 17559 §618,506.06  $21970.30 $640,576.45 $15,26248

DEC "8699000 15982 $77066061  $2187039  $801651.00 8743000 16043 576451794  $21.97039 $786,480.33 $13,162.87

JAN 03 8776000 16468 $87336662  $21,97033  $895337.01 8776000 165468 §669,763.96  $21.97030 $681,764.37 $13,552.84

FEB 8470000 6222 © $738,932.84 §2187039  3760.803.3 B470000 16222 $725,161.30 $23,970.39 $747,131.69 $13.771.54

MAR 10137000 17476 $70540433  $2197039  $728A54.72 10137000 17475 $691,011.02  $2197039 $712.981.41 « $154730

APR . 10574000 18622 $83042172 $2197039  §861,392.14 10574000 18543 $820,067.51 $2197039 $846,037.90 $16,35421

MAY 13777000 96400 $8B4673.36  §21,97039  $906.843.75 13777000 36409 $857061.47  $21,97033 $679.031.56 5a71,612.49
« JUN 18022000 38647 $95620732 52197038 $97B.26T71 18022000 35647 $926,107.02 ©  $21.970.38 304807744 $30,192.30

146293000 3121l $8431954.10 $8,695,508.78 146847000 312435 $6,159,961.02 $8,423,603.70 sa71,993.08

TID 0203 Adjustment Modifled 030704
TI0 02703 Adjusiment sent in Letter dalsd 4/20/04

* 12 Month Biiling Adjustmant * Ona Time Aliling Adjustmant
* FY02/03 * FY02003
> Class 1 Class 1 . .
> - Provisional Ralas © Revised Provisionsl Ristos. * (dus to changes in kwh,
* MODIFIED 080704 . kw, or billng ratas
* CL.1 ENERGY . o.00627 . 0.00568 - otter thaq Glass 1)
* CL. 4 DEMAND 485 434 .
. . . Difference .
. o TID Batwesn ¢
* FYD2/03 Prellminary Final Correclad :
P and Final N
* JuL o2 $30827245 $277,858.43 041402 $3,766.80
* AUG R0 $261,776.00 2390400 * $1327556
* SEP $266,000.76 $239,787.84 $28,20201 * $3,145.14
‘ocT $202,764.35 §i82,856.22 $10,000.93  ° $2,795.11
‘ NOV $148.079.20 $134,107.34 $14771.81 $1.490.67
* DEC $134,605.50 . $121,517.60 $13,18780 ¢ $198477
*JANTI $132,832.00 $116.249.36 $15,502.64 $0.00
*FEB $134,506.90 $120.735.36 $1377154 §0.00
* MAR $151,370.05 $135904.74 $15473.37 $0.00
*APR - $1B9,357.50 $143,457.47 $1820003 $154.18
¢ MAY 268,473 $240.785.16 2761249 ¢ $0.00
*JUN $293,843.48 $262,653.15 $0,19030  * 5000
. .
’ . $2476,769.65 $2.231,390.67 s24537088 ¢ . $26,.502
1 TIME ADJUSTMENT®
12 months $20 44788 Crodit
02003

Adjustment

Crodil]
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APPENDIXE .

MUTUAL RELEASE AGREEMENT

 THIS MUTUAL RELEASE AGREEMENT (the "Release"); dated as of Aps/ 15,2005
.. (the “Effective Date”), is by and between the CITY AND COUNTY OF-SAN FRANCISCO, a-
California municipal corporation (“City”) and TURLOCK IRRIGATION DISTRICT , a
California irrigation district (“Turlock *) (City and Turlock are hereinafter referred to '
i»ndividua}ly asa “Party,” and collectively as the "Parties").

) WITNESSETH

}

WHEREAS, City and Turlock prevmusly entered into an agreement for the sale of

. power entitled LONG TERM POWER SALES AGREEMENT BETWEEN THE CITY AND

.COUNTY OF SAN FRANCISCO -AND THE TURLOCK IRRIGATION DISTRICT, which
became effective by its terms on April 1, 1988, as subsequently amended and as-in effect
immediately prior to February 14, 2004 (the “Prior Agreement”); :

WHEREAS, certain disputes arose between City and Turlock vegarding the proper
interpretation of certain terms of the Prior Agreement, including those regarding (i) the rights
and obligations of the Parties under the Section 25 of the Prior Agreement and the procedures for
dispute resolution applicable thereto (the “Protection Clause Dispute”); (if) the method for * '
determining the quantity of Class 1 Power available te Turloek each month under Section 15 and
other provisions of the Prior Agreement (the “Class 1 Dispute™); (iii) the Class 1 demand charges
that were invoiced.to Turlock for the period February 14 through February 29, 2004 (the
"February 2004 Demand Charge Dispute"); and (iv) true-ups for Class-1 rates for the periods
July 1,2001 through June 30, 2002, July 1, 2002 through June 30, 2003, and Julyl 2003
through Febryary 13 2004 ("Class 1 True-up Dlspute“),

WHEREAS, in connectlon with the Protection Clause D1spute in August 2001 Turlock

~ issued to City a Notice Initiating Dispute Pursuant to Séction 23 of the Long Term Power Sales
Agreement between the City and County of San Francisco and the Turlock Irrigation. D1str1c:t (the
"Section 23 Protection Clause Proceeding"), and City (i) issued to Turlock a notice of
termination under Section 25 of the Prior Agreement; (ii) filed a complaint in the Superior Court
for the County of San Francisco (the "Superior Court") for declaratory and injunctive relief
against Turloek ; and (iii) initiated a non-binding arbitration proceeding before the American

" Arbitratien Assoc1at10n (“AAA”) agamst Turlock in Case No AAA 71- 198—00547 01 (the
"AAA Arbitration™);



WHEREAS, the issues raised by the City in the AAA arbitration and the Superior Court
litigation remain pending in litigation, with the Parties recently completing a non-binding
arbitration before three appointed arbitrators (the "Litigation");

 WHEREAS, in connection with the Class 1 Dispute, Turlock invoked the provisions of
Sections 17 of the Prior Agreement to resolve the Parties” dispute (the "Class 1 Section 17 -
Proceeding");

| WHEREAS in connection with February 2004 Demand Charé,e Dispute, Turlock -
invoked the provisions of Sections 17 of the Prior Agreement to resolve the Parties’ dlspute (the
- "Demand Charge Sectlon 17 Proceedmg"), and

WHEREAS, in connection with the Class 1 True-up Dlspute City has identified the
amount to be reimbursed to Turlock to resolve the Parties’ d1spute (the "Class 1 True-up
Reimbursement"); and

WHEREAS Crty and Turlock desire to- resolve any and all disputes between them and to
that end the Parties are entering into this Release and, concurrent herewith, are entering into an
amendment and restatement of the Pnor Agreement.

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the Parties hereto do hereby agree to release one another from
any and all clamms that may be asserted as follows:

1. City’s Release. For good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged by the execution of this Release, City without reservation
or condition, for itself and its assigns, agents, representatives, attorneys, and any other

_person or entity that could initiate or continue litigation, arbitration or any other

~ proceeding on its behalf, does hereby fully acquit and waive, release and forever
discharge Turlock , its directors, officers, employees, agents, attorneys, representatlves
successors and assigns, and all persons and entities acting by, through, under or in
concert with any of them, from any and all claims, counterclaims, liabilities, suits,
demands, causes of acﬁon, administrative proceedings, damages;. losses, pecuniary losses,
costs, expenses (including attorneys' fees), and/or any other obligations of any nature
whatsoever, whether known or unknown, in law, equity or otherwise, asserted or as may
be asserted by City which City has or may have against, claims to have against or
contends it is entitled to or from Turlock arising from or related to the Prior’ Agreement

 the Litigation, the AAA Arbitration, the Section 23 Protection Clause Proceeding, the
Class 1 Section 17 Proceeding, the Demand Charge Section 17 Proceeding; and Class 1

© True-up Reimbursement including any act or omission, whether negligent or otherwise,
taken or not taken, or directed by Turlock against City in connection therewith through
and including the Effective Date of this Release, excepting only any claim, cause of
action or suit arising from an undertaking or promise contained in this Release.



In connection with the immediately preceding paragraph, City acknowledges that it 1s
familiar with and hereby waives and relinquishes any and all rights and benefits it may

_have under the laws of any state, similar to and including Sect1on 1542 of the California

C1v11 Code which provides as follows

A general release does not extend to clalms which the creditor does
* not know or suspect to exist in his favor at the time of executing the
. release, which if known by him must have materlally affected his
- settlement with the debtor

Turlock ’s Release. For good and valuable conmderatlen the receipt and sufficiency of |

~which is hereby acknowledged by the execution of this Release, Turlock without
, reservatmn or condition, for itself and its assigns, agents, representatives, attorneys, and

any other person or entity that could initiate or continue litigation, arbitration or-any other
proceeding on its behalf does hereby fully acquit and waive, release and forever -
discharge the City, its governing board members, officers, directors, employees

* managers, partners, agents, attorneys, representatwes successors and assigns, and all

persons and entities acting by, through, under or in concert with any of them from any

-and all claims, counterclaims, liabilities, suits, demands, causes of action, administrative

proceedings, damages, losses, pecuniary losses, costs, expenses (including attorneys'
fees), and/or any other obligations of any nature whatsoever, whether known or

- unknowny, in law, equity or otherwise, asserted or as may be asserted by Turlock which.

Turlock has or may have against, claims to have against or contends it is entitled to or
from City arising from-or related to the Prior Agreement, the Litigation, the AAA
Arbitration, the Section 23 Protection Clause Proceeding, the Class 1 Section 17
Proceedmg, the Demand Charge Section 17 Proceeding, and Class 1 True-up

- Reimbursement including any act or omission, whether negligent or otherwise, taken or
-not taken, or directed by City against Turlock in connection therewith through and -

including the Effective Date of this Release; excepting only any claim, action, cause of . -
action or suit ansmg from an undertakmg or promise contained in this Release.

In connectlon with the mnneéhately precedmg paragraph Turlock acknowledges that it is
familiar with and hereby waives and relinquishes any and all rights and benefits it may

have under the laws of any state, similar to and including Section 1542 of the Cahforma
Civil Code, which provxdes as follows '

A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if known by him must have materlally affected his
settlement with the debtor.

No Indemnity. Nothing in this Release shall in any way constitute an agreement by any
Party to indemnify any other Party against any third party claim.



4. City Acknowledgment. - City expressly acknowledges that it has consulted with
competent legal counsel with regard to-the provisions of this Release and it fully.
understands and accepts thé same. City further'acknowledge that Turlock HAS NOT
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED, v

- STATUTORY OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS

- OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW,
HERETOFORE, OR HEREAFTER TO CITY IN CONNECTION WITH THIS
RELEASE. IN ENTERING INTO AND PERFORMING THIS RELEASE, CITY HAS
RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT INVESTIGATION
OF, AND JUDGMENT WITH RESPECT TO, THE VALUE OF THIS RELEASE.

- 5. Turlock 's Acknowledgment. Turlock expressly acknowledges that it has consulted with -
competent legal counsel with regard to the provisions of this Release and it fully
understands and accepts the same. Turlock further acknowledges that City HAS NOT
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED,

- STATUTORY OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS-

- OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW, -
HERETOFORE, OR HEREAFTER TO TURLOCK IN CONNECTION WITH THIS.
RELEASE. IN ENTERING INTO AND PERFORMING THIS RELEASE, TURLOCK

. HAS RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT
'INVESTIGATION OF, AND JUDGMENT WITH RESPECT TO, THE VALUE OF

"THIS RELEASE. ’

6. Disrmssal of Proceedings. Concurrent with the execution of this Release (i) the City
agrees to execute the dismissal, with prejudice, of the of the Litigation in the form
attached hereto at Exhibit A-1 and the AAA Arbitration in.the form attached hereto at

Exhibit A-2; and (ii) Turlock agrees to execute and deliver'to City the written notices of
withdrawal, with prejudice, of the Section 23 Protection Clause Proceeding, the Class 1
Section 17 Proceeding, the Demand Charge Section 17 Proceeding, and Class 1 True-up
Reimbursement substantially in the form attached hereto at Exhibit B.. The City further

" agrees that the City shall cause the dismissal of the Litigation and the AAA- Arbitration to

" befiled with the Supenor Court and the AAA, respec’avely, promptly after executlon of -

. the same. : :

7. . No Admission. This Release is being entered into by the Parties as a result of a
.compromise and with the intention to avoid further disputes and litigation between the
Parties and the attendant inconvenience and expense of the same. Accordingly, nothing
contained in this Release, nor in the consummation of this Release, shall be construed or
deemed as an admission or acknowledgement by any Party of the existence or
nonexistence of any breach of the Prior Agreement, culpability, fault, liability or . .
wrongdoing whatsoever. In connection with the foregoing, this Release may not be used

_ in evidence in any proceeding, excepting only in a proceeding involving a claim, action,
cause of action or suit arising from an undertaking ot promise contained in this Release.



| 8. Binding Effect. This Release and all the prox;isions hereof shall be binding up'on and
inure to the benefit of the Parties hereto and their respective successors and perm1tted

assigns.

9. Section Headings. The Sectien headings in this Release are solely for convenience and
shall not affect the meanmg, constructlon 1nterpretat1on or effect of any provision of this

Release,

10. Counteggarts; This Release may be executed in counferpa:rté, each of which shall be
deemed an original, but all of which shall constitute one and the same legal instrument.

11. Changes. This Release may not be altered, amended, rhodiﬁed, or otherwise changed

- . except by a writing duly executed by City and Turlock.

12. Deemed Prepared by all Parties. This Release was jointly prepared by the Parties, and
the rule that uncertainties or ambiguities shall be interpreted against the drafting party
. shall not apply to the 1nterpretat10n or construction of this Release. .

IN WITNESS WHEREOF, the Partles hereto have executed this Release as of the date

first Wntten above

PUBLIC UTILITIES COMMISSION OF
OF THE CITY AND COUNTY |
OF SAN FR

By:

déan Leal, General Manager

APPROVED AS TO FORM:

DENNIS J. HERRERA
City Attomey

/M e

Donn W. Furman
Deputy City Attorney
City and County of San Francisco

TURLOCK IRRIGATYON DISTRICT

W L ades va&«-—»

Roger Masuda
General Counsel S
Turlock Irrigation District |



EXHIBIT A-1



ATTORNEY OR PARTY WITHOUT ATTORNEY (Name and address). ' . . FOR COURT USE ONLY
S HERRERA, City Attorney
DONN W. FU RMAN’ " Tel.: (415) 554-3959
Deputy Clty ttorney,, : Fax : (41 ) 554—8793
1390 Market Street, 4™ Floor
San Francisco, California 94102 X
ATTORNEY FOR (Name ) élty and County of San Francisco
Insert name of court, judicial district, and branch, if any:
- SUPERIOR COURT FOR THE STATE OF CALIFORNIA
- CITY AND COUNTY OF SAN FRANCISCO '

PLAINTIFF/PETITIONER. CITY & COUNTY OF SAN FRANCISCO

DEFENDANT/RESPONDENT . TURLOCKIRRIGATION DISTRICT

REQUEST FOR DISMISSAL ‘ CL 4 CASE NUMBER:
[::] Personal injury, Property Damage, or Wrongful Death ‘ S
[ ] Motor Vehicle [ ] other ' ' CGC-01-323717

[_] Family Law
~ [___| Eminent Domain o o
[ X} other (specify): Declaratory & Injunctive Relief

{ — A'conformed copy will not be returned by the clerk unless a method of return is provided with the document. —- "

1. 7O THE CLERK:' Please dismiss this action as follows
" a - | X | With prejudice  ~  (2) [:I Without prejudice

b. (1) [__]Complaint @ [__] Petition 4 . .
ey ] Cross-complaint filed by (name): s o : _ on(date): .
4) [ Cross-complaint filed by (name): ' o . - on(date):"
(5) [_X_] Entire action of all parties and all causes of action '
(8) [:]fOther (specify):

: DONNW FURMAN (CBN 166479) }
(TYPE OR PRINT NAME OF X ATTORNEY [_] PARTY W{THOUT ATTORNEY) _ (SIGNATURE)
* If dismissal requested is of specified parties only, of specified causes of. . Attorney or party without attorney for:
action only, or of specified cross-complaints only, so state and identify . - P
the parties, causes of acfion, or cross-complaints to be dismissed. i - P[a‘m‘ﬁ/ Petmoner DefenqanﬂReSpondent
) : ' . [:} Cross—complamant . ’
2. TO THE CLERK: Corisent to the above dismissal is hereby given.*™
Date: }
(TYPE OR PRINTNAME OF [_] ATTORNEY [_] PARTY WITHOUT ATTORNEY) (SIGNATURE)
** If a cross-complaint—or Response (Family Law) seeking affirmative © " 'Attorney or party without attorney for: ' .
" relief—is on file, the attorney for cfoss-complainant (respondent) must
sign this consent if required by Code of Civil Procedure section 581() ]:_—__[ Plamt'ﬁ/ Pet'tloner Defendan?/Respondenft
or ()- : ] Cross-complainant '
(To be completed by clerk) ‘
3. E:J Dismissal entered as requested on (date);
4. [ pismissal entered o (date): as 16 only (name):
5. [:] Dismissal not entered as requested for the following reasons (specify):
6. :] a. Attorney or party without attorney notified on (dafe):
b Aftorney or party without atforney not nofified. Filing party failed to provide
a copy to conform [:] means to retum conformed copy
Date:. A Clerk, by _ , Deputy
Form Adopted by the . Code of Civil Procedure, § 581 et seq

Judieial Council of California E ~ REQUEST FOR DISMISSAL. California Rules of Court, rules 383,1233

982(a)(5) [Rev. January 1, 1997) NAINI2005\020208\00302063.doc




EXHIBIT A-2

April 15, 2005

VIA FEDERAL EXPRESS

Mr. Jeremy T. Jackson, Case Manager
American Arbitration Association

- 1750 Two Galleria Tower

- 13455 Noel Road
Dallas, TX 75240

Re: C1tV and County of San Francisco v. Turlock Irrigation District
Case No. 71-198-00547-01

Dear Mr. J. ackson:_’

* This letter is to notify you that Claimant City and County of San Francisco (the.
"City"), through its duly authorized undersigned counsel, hereby dismisses the above-referenced
proceeding with prejudice. Please provide written confirmation of the City's dismissal and that
the American Arbitration Association has closed its file in this matter. .

Very Truly Yours,

DENNIS J. HERRERA
City Attorney

By
Domn W. Furman

cc: | ~ Roger Masuda
General Counsel
Turlock Irrigation District

4/8/2005

. -8:15:56 AM



EXHIBIT B

April 15,2005

Mr. Donn W. Furman
Deputy City Attorney
Office of the City Attomey
Fox Plaza

1390 Market Street, Su1te 250

o San Franc1sco Cahforma 94102-5408

Re:  Mutual Release Agreement‘between._’furlock Trrigation District and
the City and County of San Francisco dated April 15, 2005

Dear Donn:

In accordance with Section 6 of the above-referenced Mutual Release Agreement,
Turlock Irrigation District hereby withdraws its notices of dispute and terminates, with prejudme
all such proceedmgs with regard thereto, as to the following matters:”

1. The Notice Imtlatmg Dispute Pursuant to Section 23 of the Long Term Power
Sales Agreement Between the City and County of San Francisco and the Turlock
Trrigation District ("LTPSA"), dated July 24, 2001, relating to disputes as to (1)

- whether San Francisco has been precluded from substantially realizing the benefit
‘of the LTPSA by an action designated in Section 25.3 of the LTPSA and (2)
whether the provisions of Sect1on 23 or Section 25 of the LTPSA govern the
resolution of d1spute :

2. The Notices of Billing Dispute pursuant to Section 17 of the LTPSA relating to
invoices for August through November 2001, September through November
2002, and August through December, 2003, as described in letters to Patricia E.
" Martel and/or Marla Jurosek signed by Larry Weis. : ‘

" 3. TheNotice Initiating Dispute Pursuant to Section 17 of the LTPSA relating to a
d1spute arising out of energy and capacity charges in the February 2004 invoice.

4/8/2005
8:15:56 AM



If you have any questions regarding the fofegoing, please contaét_ me at your earliest
convenience. ' , o

Sincerely,”

Roger Masuda
General Counsel

~ 4/8/2005
8:15:56 AM
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APPENDIX F

QUARTERﬁY“RECONCILIATION'OF AVAILABLE ENERGY

1. PURPOSE AND INTENT

The purpOSe‘of this Appendix F is to provide the Parties

- with an independent means of monitoring energy available from

Project from time to time and to provide an exclusive.remedy‘for
the over scheduling or under scheduling'of City MunicipalAEnergy

that may occur desplte dlllgent and good faith efforts by Clty

" to predlct and schedule Avallable Energy w1th reasonable

accuracy .

2. DEFINED TERMS

Whenever used in thlS Appendix. F terms 1n1t1ally
capitalized shall have. - the meanings.- set forth below and lf not
defined herein shall have the meanings ascribed to them in
Sectiqn'éAof the Agreement. In eil cases the‘singular'of a term

shall incinde the plural_and rhe plural shallrinclude,the '

singular.

2.1 AE or Actual Available Fnergy: The amount of energy

that'is nlnety-elght percent (98%) of the dlfference between
Progect Energy actually generated during a half-hoéur in the

period of determlnatlon -and Clty Municipal Energy used in the

- same half—hour as determined by City in -accordance with the

terms of its agreement with,its'SCheduling Representative, all

such half-hburs'summed-over the period of determination,
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provided,' however, that if the amount of energy resulting from

the foregoing is less than zero in any half-hour then the value

for that half-hour shall be zero.

2.2 Average Dow Jones NP- 15 Electrlc:_ty Price Index: the

51mple average of the Dow Jones NP 15 Electricity PBrice On Peak

‘or Off- Peak Index in effect for all the appllcable hours (On-

: Peak Hours oxr Off-Peak Hours) in the calendar year quarter,

excluding the hours of certain Aotive Days pursuant to Sectiom
3.2. | |

2.3 .Con'tract Rate: . Either (i) the simial’e average of the
Excess Energy Rate in effect for all the applicable hours (On- .
Peak Hours or: Off Peak Hours) in the calendar year .guarter, .
exclud:x.ng the hours of certaln Active Days pursuant .to Sectlon

3.2, if the perlod of determination.is the first or second

Aquarter»of a calendar year, or (:L:L) the Class 1. Energy Rate if ’ *———

the périod.of determination is the third or fourth quarter of a

' calendar year.

- 2.4 Overscheduled Avail'able-Ener'gy The amount of energy

determlned by City pursuant to Sectlon 3 3(a) hereof.

4

2. 5' SE or Scheduled 'A‘vail'able Energy: The amount of

energy that is nlnety—-en.ght ‘percent (989") of the differeqoe
between Pro:;ect Energy in a half-hour in the perlod of "
determination and C:Lty Munlon.pal Energy ;n the same half—hou‘r as
set forth on the Final Schedule City submits to its Scheduling.
Representative, all such half-hours summed over the period of
determination, provided however, that if the amount of energy -
resulting from the foregoing is less than zero in any half- hour,

then the value for that half-hour, shall be =zero.

2
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2.6 Unde:scheduledeAvailable Energy: The amount of energy

determined by City pursuant to Section 3.3(b)'hereof;

3. DETERMINATION OF OVERSCHEDULED OR UNDERSCHEDULED AVATLABLE
‘ ENERGY ' '

3.1 At the end of the calendar year quarter commencing on

" January 1, 2008 and at the end of each calendar year qﬁarter"

thereefter during the remaining terﬁ oflthis~Agreement,ACity

shall determiﬁe,‘separately'fof the On—Peak Hours'and for the

Off-Peak Hours, both the Overscheduled Available Energy and -

Underscheduled Available Energy ln the manner set forth hereln

below

3.2 City shall determine for each half-hour the difference

between Scheduled Available Energy and Aétual,Aveilable Energy-

Such differences shall'be‘summed for éll‘On—Peak-Heurs and shall

be summed separately for all Off Peak Hours during a calendar

- year quarter (“Quarter On—Peak leference” and “Quarter Off Peak

»Difference” respectlvely) provided however, “that in maklng the

foregoing,determlnatlon City shall exclude any -Active Da?ion
whiéh‘(a) either the Scheduling Representative or the Control
Area Operatorjexperiences a system emergency that affects the'

metering or delivery of Available Energy or City Municipal

:Energy, or'(b) Uncontrollable Forces affecﬁ‘city‘s ability.to

generate or deliver Scheduled Avallable Energy, or. (¢} ab
determlnatlon was made by City, in its sole judgment and
discretion, that generating, supplying or dellverlng Project
Energy or continuing the supply.or delivery ef‘such energy would

adversely impact City's ability either to provide water'sﬁpply

3
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- or to meet applicable standards of water quality followed or

established by City.

3.3 If the absolute value of either the Quarter On-Peak

Difference or Quarter Off-Peak Difference or both determined

, pursuant to Section 3.2 hereof ‘is greater‘than.7.5-MW’multiplied
by, respectively, the.number of. the On-Peak Hours or the O0ff-

.Peak Hours not excluded pursuant to Sectlon 3.2 hereotf of the

appllcable calendar year gquarter, then Clty shall determlne
separately for the On—Peak Hours and for the Off-Peak Hours {a) . -

© for a positive Quarter On-Peak leference or p051t1ve Quarter

. Off-Peak leference, Overscheduled Avarlable Energy to e the

mount of energy, expressed in MWh by whlch the product of

: Turlock’s Allocatlon tlmes the Quarter On-Peak leference and,

lseparately, the product -of Turlock’ s Allocatlon tlmes the -

Quarter Off-Peak Difference exceeds the product of- Turlock’

‘Allocatlon times 7.5 MW multlplled by the number of. On-Peak o §¥—~

Hours or.the number of Off-Peak Hours, respectlvely, 1n<the

determlnatlon perlod for the .Active Days not excluded'pursuant

to Section 3.2 hereof during the calendar year“quarter-of

determination. (“On Peak Overscheduled Energy” and “Off- Peak

Overscheduled Energy" respectlvely) and (b) for a negative

'Quarter On Peak leference or negatlve Quarter Off- Peak

‘Difference, Underscheduled Avallable Enexgy to be the amount of

energy, expressed in Mwh, by which -the absolute value of the
product of Turlock’s Allocatlon times the Quarter On—Peak

Difference and separately, the absolute value of the product of

" Turleock’s. Allocatlon times the Quarter Off-Peak Difference

exceeds the product of Turlock’s Allocation times 7.5 MW
multlplled by the number of On—Peak Hours or the number .of Off-
Peak Hours, respectively, in the determination period for the

Active Days not excluded pursuant to Section 3.2 hereof during

4
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the calendar year guarter of determination (“On-Peak
Underscheduled Energy” and “0ff-Peak Underscheduled Energy”,
respectlvely) '
3.4 City shall provide Turlock'With its determiﬁation}of
Overscheduled Available Energy and Underscheduled Availakle
Energy on or before the day that lS nlnety (90) davs after the

last day of calendar year quarter for which the determination

was made'or-as soon thereafter as i1s possible, and together with

such determination City shall notify Turlock of the remedy City

elects pursuant to.Section 4 hereof.

hl

4, ELECTION AND EXCLUSIVE REMEDY -

4.1 In the eventﬂdity*determineé‘thatLOversche&uled
AVailable Energy'resulted in ‘a2 calendar year quarter, for the
OnePeak'Hours or thelbff—Peak»Hours or both, then, as City may
elect, Turlock shall (a) meke a payment to City in an amount

equal to the On—Peak Overscheduled Avallable Energy and Off- Peak

,Oversche&uled Avallab1e~Energy~mult1plled in each case by the

greater of (i) zero or (ii) the following difference: the

- applicable Average Dow Jones NP-15 Electricity Price Index minus:

the applicable Contract Rate, within a period,ofjsixty (60) days

of receipt of City'’s determination, or (b) make a sale to City,

.at the applicable Contract Rate, of the On-Peak Overscheduled

Available Energy and~off¥Peak OVerscheduled Available'Energy, as
scheduled by Tﬁrloek during the same calendar year guarter. in
the vear ﬁolldwing the calendarlyear guarter in which the

determination was made, provided that On-Peak Overscheduled

“Available Energy will be returned durlng the On- Peak Hourg of

such quarter.



4.2 1In the event City determines that Underscheduled
Available Energy resulted in a calendar year quarter, for the ]
On-Peak Hours or the Off-Peak Hours or both, then, as City may

elect, City shall {a) make avpayment to Turloekgin an amount

1
2
3
4
5 -equal to- the On-Peak Underscheduled Available Energy and Off-
6 Peak Underscheduled Available Energy~multiplied in each case by
7 ‘the greater of (i) zero or (ii)'the'fOllowing difference: the
8 applicable Average Dow Jones.NP-15 Firm Energy Index_minustthe
9 agblicable Contract Rate,.within a period of sixty (60) days of .
10 , delivery to Tﬁrlockﬂof City's determination, ot fb) make'a gale
.il - to Turlock,'at the applicable Contract Rate, -0of the On-Peak
12 Underscheduled Available Energy and QOff-Peak Underscheduled
.13 Available Energy, as scheduled by Clty during the same calendar
'14 year quarter in the year follow1ng the calendar year quarter 1n.
15 which ‘the determlnatlon was made,’ prOV1ded that On- Peak

16 Underscheduled Avallable Energy will be returned durlng the On~

mw“rrl7m"«Peak Hours of - such quarter ) 4 o o S '
18 o t S ”T**‘*t“'—-"—w@m~e-em-~f_MNN,er~mmﬂf;ﬁ“WMwﬁﬁmwWMhdmﬁ
.19 4.3 The remedies provided . for in Sectlon 4.2 hereof are

20 Turlock’s exclu51ve remedles and- are 1n lieu of any other remedy:
21 Turlock may clarm ig due to it under the terms of the Agreement
22 arls1ng from or relatlng to City’s determlnatlon of Progect
: 23' Energy or Ava;lable Energy during any period of .determination.
24 . | - |
25 . ' 4.4 . The Parties intend and agree that nothiﬁg
26 herein shall‘be uged to retroactively~aﬁfect'or'adjust
27 ,City’s‘determihation.ot Excess Energy under Section 7.5 or
28 Section 7.6 of'the Agreeﬁent,.or Trﬁe—UpiEnergy under |
29 ‘.Section 7.7 of the'AgreementQ |



8

- Extra
)ocumentation




'GRIFFITH & MASUDA
. : PROFESSIONAL LAW CORPORATIO\I '
Roger XK. Masuda %‘

Sap s %\ 517 East Olive Street A Nf%iﬁif%sBrch Office
araJ.Lima s : ‘Center
James Koontz ?&g Qc) Turlock, Calggorma 95380 3239 Imjin Road #122

.- Galileo Morales rL (209) 667-5501 Marina, California 93933
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April 15,2005

‘Mzr. Donn W. Furman, Deputy City Attorney
Office of the City Attorney

Fox Plaza, 1390 Market Street, Suite 250
Sen Francisco, California 94102-5408

‘Re:  Mutual Release Agreement between Turlock Irrigation D1str1<:t and the City and County
of San Francisco dated Aprll 15,2005

Dear Donn.

In accordance with Section 6 of the above-referenced Mutual Release Agreement,
* Turlock Irrigation District hereby withdraws its notices of dispute and terminates, with prejudice,
- all such proceedings. with regard thereto, as to the following matters -

1. The Notice Initiating Dispute Pursuantto Section 23 of the Long Term Power Sales
Agreement Between the City and County of San Francisco and the Turlock Irrigation District
("LTPSA"), dated July 24, 2001, relating to disputes as to (1) whether San Francisco has been..
precluded from substantially realizing the benefit of the LTPSA by an action designated in
Section 25.3 of the LTPSA and (2) whether the provisions of Section 23 or Section 25 of the
LTPSA govern the resolution of dispute.

2. The Notices of Billing Dispute pursuant to Section 17 of the LTPSA relating to

- invoices for August through November 2001, September through November 2002, and August
through December, 2003, as described in-letters to Patricia E. Martel and/or Marla Jurosek
signed by Larry Weis.

3. The Notice Initiating Dispute Pursuant to Section 17 of the LTPSA relating to a
dispute arising out of energy and capacity charges in the February 2004 invoice. -

If you have any questions regardmg the foregomg, please contact me-at your earliest
convenience.

Smcerely,
RECEVED 7 TN VWMCO\
APR 1S 208 Roger K. Masuda

4 _ General Counsel
’m; b %fﬁ: ~ A - Turlock Irrigation District
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