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1. 

Amended and.Restated 

Long· Term P·ower Sales Agreement 

Between 

The City and County of San Francisco 

And 

The Turlock Irrigation District 

PARTIES 

17 THIS AMENDED AND RESTATED AGREEMENT is made by and between 

18 the CITY AND COUNTY OF SAN FRANCISCO, a California municipal 

19 corporation, hereinafter called "City", acting through its 

2 0 Public Utilities Commission and Board of Supervisors, and the 

21 TURLOCK IRRIGATION DISTRICT, a California irrigation district, 

22 hereinafter called "Turlock", acting through its Board of 

2 3 Directors, hereinafter sometimes referred to individually as 

24 "Party" and co.llectively as "Parties". 

25 

26 

27 

28 

29 

30 

2. RECITALS 

1 



· .1 This contract is made with reference to the following 

2 facts, among others: 

3 

4 2.1 City is the owner and operator of a c.ertain water 

5 supply and hydroelectric power system known as the. Retch Hetchy 

6 Project, ~ituated in the east central part_ of Califo~nia; 

7 

8 2. 2 ·Turlock owns and operates an electric generation, 

9· transmission and distribution system and provides, distributes 

10 and sells Power to consumers within and adjacent to its legally 

11 defined boundaries; 

12 

13 2. 3 Under the provisions of the Congressional grant known 

·14. as the Raker Act, Turlock ·and· Modesto may purchase electric 

15 energy .from City; 

16 

17 · 2 .. 4 The Parties previously entered. into. a power sales 

18 agreement (as hereinafter defined, the "Prior Agreement"); 

19 

20 -2.5 Over the past several years disputes have ariseh 

21 between the Parties relating to the proper 'interpretation of 

22 certain terms .of the Prior Agreement· including, but not limited ·1 

23 to, those relating to: (a) the rights and obligations of the 

24. Parties under Section 25 of such Agreement, the procedures for 

25 . dispute resolution applicable thereto and City's notice of and 

26 termination of such Agreement under .the. terms thereof; (b) the 

27 amount of power to be sold at cost at the Class 1-rate; (c) the 

28 capacity factor at which power was to be scheduled· and 

29 delivered; and (d) the determination of the Class 1 rate and the 

30 monthly and the annual reconciliation with respect thereto 

31 during the fiscal years or portions thereof occurring prior to 

32 the fiscal year that cormnenced on July 1, 2003; 

2 



1 

2 2.6 The Parties engaged in various means to resolve such 

3 disputes, including participating in a non-binding arbitration 

4 proceeding and in negotiations aimed at amicably resolving such 

5 disputes and, as a result of such negotiations, the Parties 

6 entered into that certain Agreement ·to Implement dated December 

7 23, 20·04 (the "Implementation Agreement") and pursuant to· the 

8 terms of which the Parties, among other things, agreed in 

9 principle to terms by which they would settle their disputes and 

10 a process and period during which they would engage in good 

11 faith efforts to incorporate the terms outlined therein into a 

12 definitive agreement; 

13 

14 2. 7 The Implementation Agreement was duly authoriz~d and 

15 approved by City· in Ordinance 285-04 on December 14, 2004, arid 

16 by the governing board of Turlock on September 28, 2004, and 

·17 became effective by its terms upon execution by both Parties on 

18 December 23, 2004; and, 

19 

20 2.8 The Parties engaged in the process contemplated by the 

21 Implementation Agreement and as a result thereof City does 

22 hereby .rescind its .notice of termination and the Parties do 

23 hereby definitively amend and restate the Prior Agreement as set 

24 forth below. 

25 

26 

27 

28 

29 

30 

31 

32 

3 . AGREEMENT 

3 



1 For and in consideration of the foreg~ing and the mutual 

2 covenants and conditions hereinafter set forth, the Parties 

3 amend and restate the Prior Agreement as follows: 

4 

5 

6 

7 

8 

4. DEFINITIONS. 

Whenever used herein, including all appendices and exhibits 

9 hereto, the following terms, when initially capitalized, shall 

10 for the purp~~e of this -Agreement have the following respective 

11 mea~ings. The singular of a term shall include the plural and 

12 the plural shall includ~ the· singular. Ref er enc es herein· to . 

13 amounts of energy may be expressed in either kilowatthours (kWh} 

14 or megawatthours (MWh) and to amounts of capacity. may .be 

·15 expressed in either kilowatts (kW) or'm~gawatts (MW). 

16 

17 4.1 
18 occur. 
19 
20 
21 4.2 

Active Day: The day the delivery of energy is to 

Active Day Schedule: A schedule for delivery of 

· 22 energy in each half-hour of an Active Day~ 

23 

24 4.3 Additional Available Excess $:nergy: Modesto's 

25 Allocation of Available Excess Energy which Modesto has not 

2 6 agreed. to purchase from City ( i) one ( 1) · Business Day prior to a 

27 Preschedule Day with respect to an Active Day: that occurs on or 

2 8 before December 31, 2 0 07, and (ii)·· prior to the time provided 

.29 for on the Scheduling Calendar. by which· City is required to 

30 offer such Additi9nal Available Excess Energy to Turlock. 

31 

4 



1 4.4 Additional Available Exces.s Energy Schedule: The 

2 schedule in half-hours for delivery of Additional Available 

3 Excess Energy offered to Turlock for· an Active Day. 

4 

5 4.5 Adjusted Base Active Day Schedule: .A schedule 

6 submitted by Turlock pursuant to Section ? . 4: 6 hereof. 

7 

8 4.6 Adjusted Delivered.Class 1 Energy: The amount of 

9 energy during the period of determination equal to (a) the sum 

10 of (i) Adjusted Scheduled Class 1· Energy, and (ii) Scheduled 

11 Shortfall Energy, and (b) decreased by the sum of ( i) Scheduled 

12 Overage Energy, (ii) Interrupted Class 1 Energy, and (iii) 

13 Rejected Class 1 Energy. 

14 

15 4.7 Adjusted Scheduled Class 1 Energy: Qualified Half-

16 Hour Energy or Allocated Energy, whichever is less, durirtg any 

17 determination period. 

18 

19 4,8 Agreement: This AMENDED AND. RESTATED LONG TERM POWER 

2 0 SALES AGREEMENT BETWEEN THE C::CTY AND COUNTY OF SAN FRANCISCO AND 

21 ';I'HE TURLOCK IRRIGATION DISTRICT. 

22 

23 4 .. 9 Airport Tenants: The tenants at the San Francisco 

24 International Airport whose electric service is purchased from 

25 City. 

26 

27 4.10 Allocated Energy: The amount of .energy that results 

2 8 from multiplying Turlock' s Allocation by Available Energy during 

29 any determination period. 

30 

31 4.11 Allocation Agreement: The agreement between the 

32 Districts, dated May 28, 1982, entitled AGREEMENT ON THE 

5 



1 ALLOCATION OF HETCH HETCHY POWER BETWEEN MODESTO IRRIGATION 

2 DISTRICT AND TURLOCK IRRIGATION DISTRICT, as . it may be amended 

3 from time to time, and pursuant to which the Districts have 

4 agreed to, among other things, a procedure and methodology. for 

5 alloc"ating between them Power they. may be entitleO. to receive 

6 from the Project, by determining the percentage of· such power 

7 that each agrees the other.will be entitled to. 

8 

9 4.12 Annual Study: The annual load profiling study 

10 Turlock has committed to perform as. further defined in .Section 

11 10.4.2 (b) hereof. 

12 

13 4.13 Available Energy: Ninety-eight percent (98%) of the. 

14 · amount of Project Energy that remains after City Municipal· 

15 Energy requirements are met in. any period· of determination. 

16 

17 4 .14 Available Excess Energy: The amount of Excess Energy 

18 that remains after reducing it by (a) the amount used by City 

19 for the. purposes set forth in Section 7·. 5. 2, if . the period of 

· 20 determination is on or prior to December 31,. 2007, or (b) the 

21 amount used by City for ·the purposes set forth in Section 7.6.3. 

22 hereof f if the period of determination. is 0Il or a·fter January 1 t 

23 . 2008. 

24 

25 4 .15 Available Excess Energy Schedule: A schedule 

2 6 submitted by Turlock that conforms to the requirements of 

· 2 7 Section 11. 5 arid by which Turlock accepts or rejects City's 

2 8 offer of Available Excess Energy. 

29 

30 4.16 Base Active Day Ramping Schedule: A Ramping Schedule 

31 for an Active Day submitted by Turlock pursuant to Section 

32 11.4.1 hereof. 

6 



1 

2 '4.17 Base Active Day Schedule: A schedule of Class 1 

3 Energy offered to Turlock for an Active Day comprised of and 

4 showing (a) Scheduled Class 1 Energy offered to Turlock pursuant 

5 to Section7.4.5 (b)(i) hereof, '(b) increas~s to Scheduled Class 

6 1 Energy, if any, to reflect Scheduled Shortfall Energy, and (c) 

7 de.creases to Scheduled Class 1 Energy, if any, to reflect 

8 ·scheduled Overage Energy, as the case may be. 

9 

10 4.18 Base Off-Peak Demand: Either (a) the amount of 

11 Demand set forth at Column E on Table B-1 of Appendix B, if 

12 during the Second Period, or (b) t~e amount of Demand that is 

13 the result of the Base Off-Peak Energy for a month divided by 

14 the Off-Peak Hours of that .month, and rounded as the Parties may 

15 mutually agree, if during the 'Third Period. 

·16 

17 4 .19 Base Off-Peak Energy: Either (a) the amount.· of 

18 energy set forth at Column F on Table B-1 of Appendix B, if 

19 during the Second Period, or (b) the amount of energy that is 

20 the result of the Requested Monthly Class 1 Energy for a month 

21 multiplied by the Off-Peak Percentage applicabl~ to that month 

22 and rounded as the Parties may mutually agree, if duririg the 

.23 Third.Period. 

24 

25 4 .20 Base On-Peak Demand: Either {a) the amount of 

26 Demand set forth at Column C ort Table B-1 of Appendix B, if 

27 during the Second Period, or (b) the amount of Demand in MW that 

28 is the result of the Base On-Peak Energy for a month divided by 

29 the On-Peak Hours of that month, and rounded as the Parties may 

30 mutually agree, if during the Third Period. 

31 

7 



1 4.21 Base On-Peak Energy: Either (i) the amount of energy 

2 set forth ~t Column D on Table B-1 of Appendix B, if during the 

3 Second Period, oi (ii) the amount of energy that is the result 

4 of· the. Requested Monthly Class 1 Energy in a month multiplied by 

5 the On-Peak Percentage. applicable to that month and rounded as 

6 the Parties may mutually agree, if during the Third Period. 

T 

8 4 .22 Base Schedule: A half-hour scheduie of the Base On-

9 Peak Demand during an On-Peak Period of a month and of the ·Base 

10 Off~Peak Demand during ari Off-Peak Period of a month.· 

11 

12 

13 

14 

4.23 Business Day: Any Preschedule Day as defined herein. 

4.24 City: The Ci~y and County of San Francisco, a 

15 California municipal corporation and the owner and operator of 

16 the Hetch Hetchy Project. 

17 

18 4.25 City Municipal Demand: The rate of use of City 

19 Municipal Energy, including losses to the Hetch Hetchy Bus·, 

20 during any determination pe:ti'od, expressed in kilowatts. 

21 

22 4.26 City Municipal Energy: The amount of Project Energy 

23 used or to be used by City for pumping City's water. supply and 

24. for City's actual municipal purposes pursuant to Section 9 (1) 

25 of the Raker Act, . including lo.sses to the Retch Hetchy Bus, for 

26 any determination period, expressed in. kilowatthours, as the 

27 context may require. 

28 

29 4.27 City Municipal Load: City Municipal Demand and City 

30 Municipal .Energy for any determination period. 

31 

8 



1 ·4.28 City's Transmission Facilities: Those ri.ghts-of-:way, 

2 transmission lines, and appurtenant equipment, owned by .City, 

3 extending from the Retch Hetchy Bus to certain points of 

4· delivery to Districts and Norris Industries and to points of 

5 interconnection with PG&E. 

6 

7 

I 

4.29 Class 1 Energy: The amount of Available Energy to be 
I 

8 used by either Turlock or Modesto, as the case may be, for 

9 purposes that qualify for service pur.suant to Section 9 ( 1) of 

10 the Raker Act and that is to be sold to them pursuant to Section 

ll 9 ( 1) of the· Raker Act at a price that actually reimburses City· 

12 for developing and maintaining and transmitting such energy to 

13 them. 

14 

15 4. 30 Class 1 Energy Rate: The price for Class ·1 Ene:i;::gy 

16 for a Fiscal Year determined by City in accordance with Article 

17 16 hereof and Appendix D hereto. 

18. 
. . 

19 4.31·' - Control Area Operator: The entity responsible for 

20 load and resource balancing and reliable operation of an 

21 electric power system including, but not limited to, facilities 

22 and entitlements, pursuant to NERC and WECC requirements. 

23 

24 4 .32 Delivered Class 1 Energy: The amount of energy equal· 

25 to (a) the sum of Scheduled Class 1 Energy.and Scheduled 

26 Shortfall Energy, decreased by (b) the sum of. (i) Scheduled 

27 Overage En~rgy, (ii) Interrupted Class 1 Energy, and (iii) 

28 Rejected Class 1 Energy, during the period of determination. 

29 

30 4. 3 3 Demand: The rate of use of electrical energy, in 

31 kilowatts (kW) or megawatts (MW), during any determination 

32 period, 

9 



1 

2· 4.34 Districts: The Turlock Irrigation District and the· 

3 Modesto Irrigation District. 

4 

5 4.35 Equal Percentage Method: A method by which the on-

6 peak percentage is determined to be equal to the.number of On-

7 Peak Hours in the month of determination divided by the total 

8 number of hours in such month, and the off-peak percentag~ is 

9 determined to be equal to one-hundred percent (100%) minus the 

10 on-peak percentage determined for such month. 

11 

12 " 4.36 Excess Energy: The amount of Project Energy 

13 determined by City (a) under Section 7. 5 .1 hereof, if the period 

14 ·of determination is on or prior. to December 31., 2007, or (b) 

15 ·under 7.6.2 hereof if the period of determination is on or after 

16 January 1, 2008 .. 

17' 

18 4.37 Execution Date: .The date on which this Agreement was 

19 executed_by the duly a\l,thorized ·representatives of both Parties, 

2 0 as set for th below. 

21 

22 4.38 Final Base Active Day Schedule: Either (a) the Base 

23 Active Day Schedule pursuant to Section 7.4.5, Section 7.4.7(b) 
, 

24 or Section 7.4~10(c) hereof, or (b) the Adjusted Base Active Day 

25 Schedule if confirmed by City pursuant to Section 7.4.7.hereof, 

26 or (c) .the Base Active Day Ramping Schedule if confirmed by City 

27 pursuant to Section 7. 4 .10 hereOf, as the case may be. 

28 

29 4. 3 9 Final Schedule: The final schedule. to be provided 

30 by City to its Scheduling Represent~tive who, in turn, .provides 

31 it to the applicable Control Area Operator for an Active Day 

32 which schedule incorporates, among other things, all of the 

10 



1 'energy to be delivered to Turlock on an Active Day under (a) the 

2 Final Base Active.Day Schedule and the Available Excess Energy 

3 Schedule, as adjusted to account for the energy Turlock has 

4 committed to purchase under the Additional Available Excess 

5 Energy Schedu;Le on such Active Day, if during the Third Period, 

6 or (b)· the Final Base· Firm Active Day Schedule, the Available 

7 Excess Energy Schedule, as adjusted to account for the energy 

8 Turlock has committed to purchase under the .Additional Available 

9 Excess Energy Schedule on such Active day, as determined in 

10 accordance with Appendix B hereto, if· during the Second Period. 

11 

12 4.40 Firm Class 1 Energy: The Class 1 Energy supplied or 

13 to be supplied to Turlock each month during the Second. Period in 

14 . the amounts shoWn at Column B of Appendix B, Table ff--1. 

15 

16 4.41 First Half Year Study: The load profiling study 

1 7 Turlock has committed to perform as further defined in Section 

18 10.4.1. (a) hereof. 

19 

20 4. 42 First Period: The period. that commenced at 0000 

21 hours February.14, 2004 and ended at 2400 hours on June 30, 

22 2004. 

23 

24 4. 43 Fiscal Year: . The period commencing on July 1 of a 

2 5 year and ending on June 3 0 of the fallowing year. · 

26 

27 4.44 Forced Outage: The removal from service of equipment 

28 or facilities appurtenant thereto necessary for generation or 

29 · transmission of energy either due to failure or to prevent 

30 imminent failure. 

31 

11 



1 4.45 Governing Boards: City's Public Utilities Cormni$sion 

2 and Board of Supervisors, as may be applicable, and Turlock' s 

3 Board of Directors. 

4 

5 .4.46 Half-Hour Available Energy: The amount of Available 

6 Energy, if. any, in a half-hour during any period of 

7 determination. 

8 

9 

10 day. 

11 

12 

4.47 HE: ·The "hour ending" by reference to a 24 hour 

4.48 Retch Hetchy Bus: The generator busses of the 

13 hydroelectric ge~erating faciTities of the Project deemed to be 

14 a common bus for purposes of this Agreement. 

15' 

16 4. 49 Retch Hetchy Pr'oj ect: The hydroelectric generating 

17 facilities including associated water storage and conveyance 

18 facilities in the Tuo.lumne River watershed and assoGiated 

19 transmission facilities owned by City as now developed or as may 

2 0 be developed in the future. 

21 

22 4.50 ·Initial Annual Study: The initial annual load 

23 profiling study Turlock has committed. to perform as further 

24 defined in Section 10.4.2(a) hereof. 

25 

26 4.51 Interrupted Class 1 Energy: The amount of Class 1 

27 Energy set forth on a Final Base Active Day Schedule, but 

28 subsequently not supplied or delivered by City to Turlock on 

29 such Active Day for reasons set forth in Sectioh 11.7 hereof. 

30 

31 

32 

4.52 Modesto: The Modesto Irrigation District. 

12 



1 4 .53 Modesto Agreement: Either (a) that certain Amended 

2 ·and Restated Long Term Power Sales Agreement Between the City 

3 and County of San Francisco and.the Modesto Irrigation District· 

4 which by its terms became effective as of January 1~ 2003 and 

5. which will terminate as of 2400 hours on December 31 1 2007. (the 

6 "Existing Modesto Agreement 11
) / and, thereafter / any successor 

7 agreement or statement of intent whereby City agrees or offers 

8 to supply Class 1 Energy to Modesto, or (b) if Modesto exercises 

9 its option pursuant to Section 43 of the Existing Modesto 

10 Agreement 1 then such amended and restated agreement that City 

11 and Modesto enter into as a res~lt thereof. 

12 

13 4. 54 Modesto / s Allocation:· The percentage applicable to 

14. Modesto under the Allocation Agreement which is in effect for 

15 purposes of this Agreement pursuant to Section 7 .1 hereof during 

16 any period of determination. 

17 

.. 18 4.55 Modesto's Class 1 Energy: The estimated schedule for 

19 delivery of Class 1. Energy unde·r the Modesto Agreement, before 

20 any adjustment thereto is made for the equivalent of either 

21 scheduled shortfall energy or scheduled overage energy. 

22 

23 4.56 NERC: The North American Electric Reliability 

24 CounciL a not-for-profit corporation formed under the laws of 

25 the State of New Jersey, or its successor. 

26 

27 4.57 Norris Industries: Riverbank Army Ammunition Plant 1 

28 a resale customer of City located in Rlverbank 1 California, 

29 owned by the United States Department of Defense and operated by 

30 · Norris Industries or its successors. 

31 

13 



1 4.58 Off-Peak Hours: The hours of ·a day which are not On-

2 Peak Hours . 

3 

4 4. 5.9 Off-Peak Percentage: The result of one hundred 

5 percent (100%) minus the On-Peak Percentage applicable to the 

6 ·period of determination. 

7 

8 4. 60 On-Peak Hours.: The hours of HE 07 through HE 22 of 

9 any day except Sunday and NERC.designated holidays, as currently 

10 in effect and as modified from time to time to reflect those 

11 hours commonly recognized as on-peak hours and used. by electric 

12 utilities in the WECC. 

13 

14 4. 61 On-Peak· Percentage: The rati.o of ( i) the estimate of 

15 the portion· of Qualif i'ed Energy used during the On-Peak Hours of 

16 a month as determined in the load profile study (or studies) 

17 performed and delivered by Turlock in accordance with Section 10 

18 hereof for such month, to (ii) the total estimate of the 

19 Quali-,eied Energy used during such month as determined in such 
. . 

20 study (or studies)' exp~essed as a percentage, unless the 

21 context of a provision require~ the use of a different 

22 ·percentage, in which case .the percentage so spec.ified. 

23. 

24 4.62 Overage Energy: The arc:i.ount by which Delivered Class 

25 1 Energy in a. month exceeds Adjusted Delivered .Class 1 Energy in 

2 6 such month, as determined by City pursuant to· Section. 7. 7 

27 hereof. 

28 

29 4.63 PG&E: The Pacific Gas and Electric Company and its 

30 lawful successors or assigns. 

31 

14 



1 4.64 Points of Delivery: Those points at which City 

· 2 delivers Power to Turlock and Turlock accepts delivery of Power 

3 from City as identified in Section 12 hereof. 

4 

5 4.65 Power: Electric capacity, expressed in kilowatts 

6 (kW) or megawatts (MIN), or energy, expressed in kilowa tthours 

7 (KWh) or megawatthours (M1Nh), or both· electric capacity and 

8 energy, as the case ·may be. 

9 

10 4.66 Preschedule Day: A day on which organizations that 

11 are rr~robers of the WECC customarily arrange their schedule for 

12 deli very of energy in advance of an Active Day, including 

13 variations to· the prescheduling calendar published by WECC from 
. . 

14 time-to-time to account for holidays, month-end days occurring 

· 15 on weekends, and other variations . 

. 16 

.17 4.67 Prior Agreement: That certain LONG TERM POWER SALES 

18 AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO AND THE 

19 TURLOCK IRRIGATION DISTRICT, which became effective by its terms 

20 on April 1, 1988, as amended by those certain amendments adopted 

21 by the Parties prior to February 13, 2004. 

22 

23 

24 

25 

4.68 .Project: The Hetch Hetchy Pr9ject. 

4. 69 Project Energy: Energy that City generates from the 

26 Project during any period of determination measured at the Hetch 

2 7 Hetchy Bus . 

28 

29 4.70 Prudent Utility Practice: Those practices, methods 

30 and procedures, as modified from time to time, that are commonly 

31 used by electric utilities to measure the loads of their 

32 customer classes by statistical or other valid means, or to 

15 



1 design, construct, maintain and operate their electric power 

2 facilities dependably, reliably, safely, efficiently and 

3 economically, as determined by giving due regard to those 

4 practi·ces, methods and procedures that represent the state of 

· 5 ··the art in the electric power industry, as. applied in the State 

6 of Ca.J_ifornia or in the WECC area, whichever better represents 
. . . 

7 the application of the considerations above. Such practices, 

8 methods and procedures are not lirni ted to the optimum, but 

9. rather· to any within ·the scope of those which are currently in 

10 effect and commonly used. 

11 

12 4.71 ·Qualified Energy: The amount of energy used by 

13 Turlock or by customers of Turlock in a month for purposes that 

14 qualify under Section 9.(1} of the Rs:i.ker Act, as metered by 

15 Turlock at .the points.· of utilization and multiplied by a, factor 

16 of 1.074, to account for losses between the points of 

17 utili.zation and the Point of Delivery and rounded to the nearest 

18 1, 000 kilowatthours. 

19 

20 4. 72 Qualified Half-Hour Energy: The amount of energy 
. . 

21 that is determined by multiplying Requested Half-Hour Energy by 

22 Qualified Energy and dividing the result by.Requested Mortthly 

23 Class 1 Energy during any period of determination. 

24 

25 4. 73 Qualifying Loads: The amount of energy used by 

26 Turlock, or used· by customers served by Turlock, for the 

27 purposes that qualify under· Section 9 (l} of the Raker.Act. 

28 

29 4.74 Raker Act:. That Act of Congress, 38 Stat. 242 

30 (1913}. 

31 

16 



1 4. 75 Ramp: To .change the amount of energy to be scheduled 

2 from one hour to the next during a day and which also may ·be 

3 referred·. to herein· as "Ramping". 

4 

5 4. 76. Ramping Headroom: . The flexibility of the Project to 

6 accommodate Ramping, whic;:h flexibility may. be affected or 

7 eliminated by operational constraints such as water supply 

8 conditions, adverse water quality, or Project outages. 

9 

10 4.77 Ramping Schedule: A type of scheduie elected by 

11 Turlock pursuant to (a) .section il.4.2 hereof if during the 

12 Third Period, or (.b) Section 5. 2 of Appendix B if during the 

· 13 Second Period. 

1.4 

15 4. 78 ·Rejected Class 1 Energy: The amount. of energy equal 

16 to the difference. between. (a) the amount _of energy that City 

17. offered Turlock in the Base Active Day Schedules during a month, 

18 and (b) the· amount of· energy accepted by Turlock in -the Adjusted 

19 Base Active Day Schedules that were confirmed by City during 

20 . such month. 

21 

22 4 .19 Requested Half-Hour Energy: The amount of Requested 

23 Monthly Class 1 Energy in a month apportioned into (i) On-Peak 

24 Hours, by dividing the Base On-Peak Energy by the total number 

25 of half-hours in the on..:..Peak Hours of such month, and (ii) Off-

26 Peak Hours, :by dividing the· Base Off-Peak Energy by the total 

27 number of half-hours in the Off-Peak Hours of such month. 

28 

29 4. 8 0 Requested Monthly Class 1 Energy: The amount of 

3 0 Class 1 Energy requested by Tur.lock for a month of the Third 

31 Period, as more fully described in and meeting the requirements 

32. of Section 7.4.4 hereof. 

17 



1 

2 4.81 Scheduled Class 1 Energy: During any period of 

3 determination either (a) Requested Half-Hour Energy, if Half-

4 . Hour Available Energy .is equal to or greater than the sum of· 

·5. Requested'Half-Hour Energy and the estimate of Modesto's Class 1 

6 Energy in the same half-hour, or (b_) Allocated Energy, if Half-

7 Hour Available Energy is less than the sum of Requested Half-

8 Hour Energy and the estimate of Modesto's Class. 1 Energy in the 

· 9 same half-hour. 

·10 

11 4.82. Scheduled Overage Energy: The amount.of Overage 

12 Energy scheduled to be returned to City as set forth in the 

13 Fina~ Base .Active Day Schedules for a month, as determined by 

. 14 City pursuant to Section 7. 7. 5 or as agreed to by the Parties· 

. 15 under Section 7 . 7 . 7. 

16 

17 4.83 Scheduled ·shortfall Energy: The amount of Shortfall 

18 Energy scheduled to be delivered to Turlock. as set for th in the 

19 Final. Base Active· Day Schedules for a month, as determined by 

20 City pursuant to Section 7. 7. 6 or as agreed to by the Parties 

· 21 under Section 7. 7. 7. 

22 

23 4.84 Scheduling Calendar: The days and times by which 

24 City and Turiock have agreed to exchange information in order 

25 for City to arrive at a Final Schedule {a) as set forth at 

26 Appendix A-1 hereof, if for an Active Day during the Third 

27 Period, or (b) as set forth at Appendix A-2 hereof, if for an 

28 Actlve Day during the Second Period . 

. 29 

30 4.85 Scheduling Representative: PG&E or any other legal 

31 entity that City may choose to facilitate, administer or execute 

18 



1 energy transactions of any type including, but not limited to, 

2 the intrastate or interstate sale or transmission of energy. 

3 

4 4.86 Second Period: The period that commenced at 0000 

5 hours on July 1, 2004 and that ends at 2400 hours on December 

6 31, 2005. 

7. 

8 4.87 Shortfall Energy: The amount by which Adjusted 

9 Delivered Class 1 Energy in a month exceeds Delivered Class 1 

10 Energy in such month, as determined by City in the manner 

·11 provided for in Section 7. 7 hereof. 

12 

13 4.88 Spinning Reserve: Available unloaded synchronized 

14 generating capacity· of the Proj eyt that is capable of. being 

15 loaded in ten (10) minutes. 

16 

17 4. 89 Spinning Reserve Energy: The Project Energy 

18 associated with Spinning Reserve. 

19 

20 

21 

22 

23 

24 

25 

4. 90 Spinning Reserve Headroom: The flexibility of the 

Project to provide Spinning Reserve, which flexibility may be 

affected or eliminated by various operational constraints such 

as water supply conditions, adverse water.quality, or Project 

outages. 

26 4. 91 Third Period: The period commencing at 0000 hours on 

27 January, 1 2006 and ending on 2400 hours of June 30, 2015, 

28 unle.ss terminated earlier in which case ending on the date of 

29 termination. 

30 

31 · 4;92 True-Up Energy: Either Shortfall Energy or Overage 

3 2 Energy, as the case may be'. 
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1 

2 

3 

4 

4. 93 Turlock: The Turlock Irrigation District. 

4.94 Turlock's Allocation: The percentage applicable to 

5 Turlock under the Allocation. Agreement which is in e.ff ect for · 

6 purposes of this Agreement pursuant to Section 7 .1 hereof during 
.1;.<:: •• ~· .• 

7 .. a. period of determination. 

·s 

9 4.95 Uncontrollable Forces: Those conditions or 

10 circumstances described in Section 21. 

11 

12 4 ~ 96 WECC: The Western Electricity Coqrdinating Council 

13 or its successor. 

14 

15 

16 

I 17 

18 

19 

4. 97 Year: A calendar year. 

5. TERM 

20 On the Execution Date this Agreement shall become effective· 

21 as of 0000 hours on February 14, 2004, and shall continue in 

22 effect until 2400 hours on June 30,. 2015,. unless terminated 

23 earlier i'n accordance with the terms hereof. 

24 

25 

26 . 6. 

27 

RETCH HETCHY PROJECT CAPACITY 

28 The Parties acknowledge and agree that capacity of the 

29 Project shall be 2 60, 000 kilowatts for purposes of determining 

3 0 the Class 1 Energy Rate and the Reserve Support Charge. 

31 

32 

20 



1 

2 

3 

4 

5 

7. ALLOCATIONS AND SALES AND PURCHASES OF . POWER 

7.1 Allocation of Power 

7 .1.1 · Pursuant to certain notices delivered to 

6 City prior to the Execution Date and jointly signed by Turlock 

· 7 and Modesto, Turlock and Modesto jointly notified City that 

8 Turlock' s Allocation and Modesto's Allocation are as follows: 

9 

10 

11 

12 

13' 

14 

15 

16 

17 

Effective Date 

January l, 2004 

January 1, 2005 

January 1, 2006 

Janua:r;y 1, 2007 

January 1, 2009 

7 .1.2 

TURLOCK MODESTO 

34.06% 65.94% 

33.64% 66. 36% 

33.27% 66.73% 

33.58% 66.42% 

35.42% '. 64.58% 

Turlock hereafter may change Turlock's 

18 Allocation at any time by delivering a WI:itten notice to City 

19 that is signed by the General Manager of Turlock and the Chief 

20 Executive Officer of Modesto, in which the Districts jointly 

21 state their. respective allocations, the sum of which must equal 

22 ·one hundred (100) percent, and the date on which the Districts 

23 have agreed that such revis.ed allocations are to become 

24 effective as between them. 

25 

26 
' 

7 .1. 3 City shall use the allocations set forth in 

27 Section 7 .1.1 until it is notified of a change in such 

28 allocations in the manner provided for in Section 7 .1. 2. Such 

29 changes shall become effective for the purposes of this 

30 Agreement on the. first day of the month following the month in 

31 which delivery to the City of the written notice described in 

32 Section 7.1.2 occurred. 

21 



1 

2 7.1.4 · City is not a party to the Allocation 

3 · Agreement. City had no involvement in the. negotiation of the 

4 Allocation Agreement and is not.in any way an arbitrator or 

5· enforcer of the Al.location Agreement. If any schedu;Le submitted 

6 by Turlock exceeds the Turlock Allocation for Power or other 

7 services under this Agreement, City shall promptly "notify 

8 .Turlock. If Turlock has not adjusted its schedule by the date 

9 and time required for completion of City! s applicable schedule, 

10 City shall adjust Turlock' s schedule to equal Turlock' s 

11 Allocation and so.notify Turlock. 

12 

13 7.1.5 Turlock shall resolve with.Modesto all 

14 issues related to Turlock' s Allocation .. 

15 

16 7.1.6 The Parties understand and·agree that during 

17 a period of determination that occurs during_ the Third Period 

18 that: 

20 · (a) Hal--f.-Hour Available Energy may be less 

· 21 than the, sum of Requested Half-Hour Energy and the estimate of 

22 Modesto Is Class 1 Energy in the same half-houri and 

23 

24 (b) in such event and during such periods 

25 City determines ·Allocated Energy _hereund_er using Turlock' s 

26 Allocation to determine the amount of Half-Hour Available Energy 

27 to be offered to Turlock in a half-hour; and 

28 

29 (c) upon joint written request of Turlock 

30 and Modesto, City agrees, for no additional consideration, to 

31 undertake to negotiate amendments to this Agreement and the 

32 Modesto Agreement to become effective no earlier than January 1, 

22 



1 2008, solely to provide that at such times as are described in 

2 subsection (a) hereof that City wil.1 offer Turlock and Modesto 

3 respectively, a percentage of Half-Hour Available Energy pro 

4 rata to Requested Half-Hour Energy and estimated Modesto Class 1 

5 Energy; provided that the sum.of such Turlock and Modesto 

6 percentages. shall equal one-hundred per cent ( 100%') of Half-Hour 

7 Available Energy in any period. of determination, and provided 

8 further that such amendments will not result in City incurring 

9 materially greater costs or risks than City otherwise would have 

10 incurred under the terms of this Agreement in the absence of 

11 such amen&~ents. 

12 

13 

14 

15 

7.2 Sa.les and Purchases of Power in Different Periods 

7.2.1 The Parties have provided for sales and 

16 purchases of energy, capacity and other services, the 

17 provision of Spinning Reserve and the supply and· return ·of 

18 Spinning Reserve Energy which, in each case, vary as to 

19 availability, type,. quantity, scheduling and other 

2 0 characteristics during the three different periods herein 
, 

21 provided for below. 

22 

23 7 .2 .2 The sale, ·purchase, scheduling and 

24 delivery of energy, capacity and other services during each 

25 of the three periods herein provided for below shall be 

2 6 made or,. if any occurred after 2400 ·hours on February 13, 

27 2004 and prior to the Execution Date, shall be deemed to 

28 have been made, pursuant to the terms of this Agreement. 

29 

30 7.2.3 Sales and purchases hereunder shall be 

31 made under the terms and conditions and at the rates and 

32 charges provided for in this Agreement, 

23 



1 

2 

3 

4 

7.3 First and Second Period Sales and Purchases 

7.3.1· The sale, purchase, scheduling and deli very 

5 of energy, capacity and other services made during the First 

6 Period and made or to be made during the Second Period shall be 

7 under the terms and conditions set forth in Appendix B hereto., 

8 . 'except as expressly provided· in Section 7. 3 .. 2 ·hereof. 

9 

10 7.3.2 The provision of Spinning Reserve and the 

11 supply and delivery by City and the return .. by Turlock of 

12 Spinning Reserve· Energy during the· Second Period shall be made 

13 under the terms ·and conditions set forth in Section 8 hereof. 

14 

15 

16 

17 

7.4 Third Period Sales and Purchases 

7.4.1 The sale, purchase, scheduling and delivery 

18 of Scheduled Class 1 Energy, Available Excess Energy, and 

19 Additional Available Excess Energy during the Third Period shall 

2 6 be made under the terms and conditions set for th herein below. 

21 

22 7.4.2 The provision of Spinning Reserve and the 

23 supply and delivery by City and the return by Turlock of 

24 Spinning Reserve Energy during the Third Period shall be made 

25 under the terms and conditions set forth in Section 8 hereof. 

26 

27 7.4.3 City shall provide Turlock with City's 

28 preliminary estimates of Available· Energy ·in the half-hours of a 

29 month ten (10) business days prior to the beginning of each 

. 30 month of the Third Period. City shall not take into account the 

31 amount of Shortfall Energy when estimating Ava11able Energy. 

32. 
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1 7.4.4 Turlock may request that City supply it with 

2 Class 1 Energy during each month of the Third Period and, if. 

3 ·Turlock chooses to make such a request, it shall do_ so by: 

4. 

5 {a) determining its Requested Monthly Class 

6 1 Energy by reference to ( i) ·its Qualifying Loads as previously 

7 reported by it to City during the ·same month(s) of prior years', 

8 and (ii) its estimate of the increase in Qualifying Loads that 

9 it expects to experience for the month to which the request 

10 applies, and (iii) Prudent Utility Practice; and, 

11 

12 (b) delivering to City written notice of 

13 its Requested Monthly Class 1 Energy (such notice herei~ 

14 referred to as a ."Request") on or before the day that that is ten 

15 { 10) business days prior to the beginning of the month tci- which 

16 its Request applies and by no later than the time
1
provided 

17 therefor in the Scheduling Calendar; and 

18 

19 (c) delivering to City, together with such 

20 Request (i) a report, which shall be provided in writing and, if 

21. Turlock finds it practicable, also shall be provided in a format 

22 capable of being imported electronically into a spreadsheet 

23 format, of its meter readings of Qualified Energy for the month 

24 preceding such Request including therewith copies of work papers 

25 and other supporting documentation utilized by it in calculating 

· 2 6 such Qualified Energy and, promptly thereafter corrections to 

27 such meter readings, if any, and (ii) a calculation of the On-

28 Peak Percentage and the Off-Peak Percentage that it has 

29 determined applicable to the month for which such Request is 

30 ·made. 

31 
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1 7.4.5 If timel'y made in accordance with the 

2 requirements of . Section . 7. 4. 4, City shall respond to Turlock' s 

3 Request by: 

4 

5 {a-) providi:p.g Turlock with a non-binding 

6 estimate of the Class 1 Energy that City expects to be able to 

7 of fer Turlock during the half-hours of the month to which such 

8 ·Request applies, on qr.before the day that is five (5) business 

9 days after receipt of such Request; and 

10 

11 (b) thereafter, and on or before the day 

12 that is two ( 2) business days prior to the Pre schedule Day for 

13 . an Active Day and by the time proyided therefor in Scheduling 

14 Calendar, by also providing Turlock with: 

15 

16 (i) a Base Active Day Schedule that 

17 sets forth the Scheduled Cla,ss 1 Energy that City offers to sell 

18 and deliver to Turlock during each half-hour of an Active Day 

19. based on City's determination of (1) Project Energy, (2}.City_ 

20 Municipal Energy, (3} Available Energy, (4) Allocated Energy, 

21 . and (5) .Requested Half-Hour Energy; 

22 

23 (ii) notice of City_' s determination ·of 

24 the availability of Ramping Headroom and Spinning Reserve 

2 5 Headroom; and 

26 

27 (iii) notice of the Available Excess 

28 . Energy City offers to sell and deliver to Turlock during each 

29 half-hour of an Active Day. 

30 

31 7.4.6 _Turlock shall accept or reject City's offer 

32 of Scheduled Class 1 Energy· as set forth on City's Base Active 
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1 Day Schedule on or before the business day prior to a 

2 Preschedule Day for an Active Day and by no later than the time 
. . 

3 provided therefor in the Scheduling Calendar, · by delivering an 

4 Adjusted .Base Active Day Schedule to City iri which Turlock 

5 rejects any or all of the half-hour· offers of Scheduled Class 1 

6 Energy'· provided, however, that if Turlock does not timely 

· 7 deliver an Adjusted Ba~e Active Day Schedule to City, Turlock 

8 shall be deemed to have accepted city's offer of Scheduled Class 

9 1 Energy as set forth on City's Base Active Day Schedule. 

10 

11 7.4.7 City shall notify Turlock of City's 
. . 

· .. 
12 confirmation or rejection of Turlock's Adjusted Base Active Day 

13 Schedule on.the same day and by no later than the time provided 

14 therefor in the Scheduling Calendar, provided, however, that: 

15 

16 (a) if City rejects such Adjusted Base 

17 Active Day Schedule it. shall promptly notify Turlock in writing 

18 of the reasons that such schedule does not conform to the 

19. ·provisions. hereini 

20 

21 (b) Turlock shall be deemed to have accepted 

22 City) s offer of Scheduled· Class 1 Energy. as set forth on City's 

23 Base Active Day Schedule; and, 

24 

25 (c) if City does not confirm or reject such 

26 Adjusted Base Active Day Schedule within the tirr{e provided 

27 therefor in the Scheduling Calendar, then City shall be deemed 

28 to have accepted such schedule. 

29 

30 7.4.8 Turlock may subsequently elect to submit a 

31 Base Active Day Ramping Schedule if: 

32 
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1 (a) City has notified Turlock pursuant to 

2 Section 7. 4. 5 (b) (ii) hereof that Ramping Headroom is available; 

3 . and 

4 (b) ·Turlock has accepted City 1 s Base Active· 

5 Day Schedule pursuant to Section 7.4.6 hereof; and 

6 

7 (c) Turlock delivers such Base Active Day 

8 Ramping Schedule t,o City on or before the business day prior to · 

9 .·a Preschedule Day arid· by no later than the time provided 

10 ·therefor in the Scheduling Calendar. 

11 

12 7.4.9 On or before the day that ·is one (1) 

13 business day prior to the Preschedtile Day for an Active Day 

14 and by the time provided therefor in Scheduling.Calenda~, 

15 Turlock shall accept or reject City 1 s offer of Available 

16 Excess Energy in whole or in part by providing Cfty an 

17 Available Excess Energy Schedule provided, however, that if 

18 Turiock does not timely submit such a Schedule it shall be 

19 deemed to have rejected City 1 s offer of such Available. 

20 Excess Energy. 

21 

22 7.4.10 City. shall notify Turlock of City's. 

23 confirmation or rejection of Turlock' s Base Active Day Ramping 

24 Schedule and Turlock's Available Excess Energy Schedule on the 

25 same day and .by no later than the time proviqed therefor in the 

26- Scheduling Calendar; and 

27 

28 (a) if confirmed by City, the Scheduled 

29 Class 1 Energy on the Base Active Day Ramping Schedule submitted 

30 by Turlock shall be the· amount of Class 1 Energy that City shall 

· 31 schedule to sell and deliver to the Points of Delivery and that 

28 



1 Turlock shall schedule to accept and purchase at the Points of 

2 Delivery on a.n Active Day; and. 

3 

4 ·(b) if confirmed by City, the Available 

5 Excess.Energy on the Available Excess Energy Schedule submitted 

· 6 by Turlock shall be the amount of Available Excess Energy that 

7 City shall schedule to sell and deliver to the Points of 

8 Delivery and.that Turlock shall schedule to accept and purchase 

9 at the Points of Delivery on an Active Day; or 

10 

11 (c) if Turlock's Base Active Day Ramping 

12 , Schedule is rejected by City, ( i) City s:t).all promptly provide 

13 Turlock the reasons in writing that ·such schedule does not 

14 conform to the provisions herein, and (ii) the Scheduled Class 1 

15 Energy as set forth on City's Base Active. Day Schedule, shall be 

16 the amount of Class 1 Energy that City ~hall schedule to sell 

17 and deliver to the Points of Delivery and that Turlock shall 

18 schedule to accept and purchase at the Points of Delivery on an 

19 Active Day; and 

20 

21 (d} if Turlock's Available Excess Energy 

22 Schedule is rejected by City, City shall promptly provide 

23 Turlock the reasons in writing that such schedule does not 

24 conform to the provisions herein; and 

25 

26 {e) if City does not confirm or reject such 

27 Ramping Sched~le within the time prqvided therefor in the 

28 Scheduling Calendar, then City shall be deemed to have accepted 

2 9 such schedule. 

30 

31 7.4.11 City shall offer to sell and deliver 

32 Additional Available Excess Energy to Turlock on an Active Day 

29 



1 by providing Turlock with notice, .by means of a recorded· 

2 telephone call, on or before the .day that is one (1) business 

3 day before a Preschedule Day and by the time provided therefor 

4 .in Scheduling Calendar, of the amount of such Additional 
. . . . .. 

· 5 Available Excess Energy that has become available for sale in 

6 each half-hour of an Active Day. 

7 

8 7.4.12 Turlock may accept, in whole and not in 

9· part, City's· offer of Additional Available Excess Energy by 

10 providing City with notice, by means of a recorded telephone 

11 call, of its acceptance of such offer within one (1) hour of 

12 receipt_ of. such off er from City. 

13 

14 

15 

16 

.17 

18 

.7. 5. Determination of Excess .Energy, Available Excess 

·Energy and Additional Available Excess'Energy 

Through Calendar .Year 2007 

7.5.1 During th.e period from·July.1, 2004 through 

19 Dece:mbe;r:- 31, 2007, City shall determine Excess Energy in a half-

20 hour to be the amount of energy that remains after City (a) (i) 

21 determines the amount of Project Energy that it expects to 

22 generate in a half-hour based on its forecast of operating, 

23 water supply and water quality 'Conditions,· (ii) reduces it by 

24 the amount of energy City schedules to meet the requirements of 

25 City 'Municipal Energy, and (iii) multiplies .the result by a 

26 factor of . 98; and (b) reduces the energy remaining after .. 

27 performing the calculations in the foregoing subsection by the 

2 8 sum of ( i) the estimate of Modesto's Class 1 Energy, increased · 

29 by City to· reflect the equivalent of scheduled shortfall energy, 

30 if any, to be supplied by City to Modesto in.such half-hour, and 

31 qecreased by City to reflect the equivalent of scheduled overage 

32 energy, if any, to be returned by Modesto to City in such half-
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1 hour and (ii) Turlock's Firm Class 1 Energy in such half-hour, 

2 if .the period of determination occurs on or before December 31, 

3 2005, ·or Class 1 Energy in such hal~-hour as set forth in the 

4 Final Base Active Day Schedule if the period of determination 

5 occurs on or after January 1, 2006, as the case may be. 

6 

7 7.5.2 Turlock acknowledges and agrees that from 

8 July l, 2004 through December 31, 2007 City shall have the right 

9 to use and schedule up to one-half of such Excess Energy to 
f 

10 serve the requirements of the Airport Tenants, as increased by 

11 City to account for appropriate transmission line losses. 

12 

13 7.5.3 City shall offer to sell Available Excess 

14 Energy (a) to Modesto, in an amount equal to the result of 

15 Modesto's Allocation mul tipli.ed by Ava'ilable Excess Energy; and 

16 (b) to Turlock, in an amount equal to the result of Turlock' s 

i 7 Allocation multiplied by Available Excess Energy in the manner 

18 and at the time set forth in Section 7.4.9. 

19 

.20 7.5.4 ·City shall also offer to sell Additional 

21 Available Excess Energy to Turlock at such time and in the 

22 · manner .set forth in Section 7. 4 .11. 

23 

24 7 .5. 5 Turlock acknowledges and agrees tpat City 

25 shall have no obligation to sell to Turlock Available Excess 

26 Energy or Additional Available Excess Energy City which Turlock 

2 7 does not agree to purchase in the manner required by Section 

28 7. 4. 9 and Section 7 ~ 4 .12, respectively. 

29 

30 

31 

32 

7.6 Determination of Excess Energy and Available 

Excess Energy After Calendar Year 2007 

31. 



1. 7.6.1 During the period commencing on January.1, 

2 2008 and thereafter during the remaining term of this Agreement 

3 City shall determine Excess Energy and Available Excess Energy 

4 in the manner set forth herein. 

5 

6 7.6.2 City shall determine Exces's. Energy in a 
7 l;lalf-hour to be the amount of energy that remains after City 

8 (a) (i} determines the amount of Project Energy that City expects 

9 to.generate in a.half-hour based on its forecast of operating, 

10 water supply and water quality conditions, (ii) reduces it by 

11 the amount of eriergy City schedules ·to meet the requirements of 

12 City Municipal Energy, and (iii) multiplies the result by a 

13 factor of . 98; and (b) reduces the energy remaining after 

14 performing the calculation in the foregoing subsection by the 

15 sum of ··(i) the .estimate ·of Modesto's Class 1 Energy increased by 

16 City to reflect the· ~quivalent of schedu:)..ed shortfall energy, if 

17 any, to be supplied by City to Modesto in such half .,..hour~ and 

18 ·decreased by City ·tO reflect the. equivalent of scheduled overage 

19 energy, if any, to be returned by Modesto to City in such half-· 

20 hour, and (ii) Class 1 Energy as set forth in the Final Base 

21 Active Day Schedule. 

22 

23 7.6.3 Turlock acknowledges and agrees that City 

24 shall have the right to use and schedule fifty percent· (50%) of 

25 the first 100 MW of such Excess Energy for any purpose. permitted 

26 by law including, but not limited to, serving all of the 

27 requirements of. the Airport Tenants and Norris Industries, as 

28 increased by City to account for appropriate transmission line · 

29 losses. 

30 

31 7~6.4 City shall offer to sell Available Excess 

32 Energy to Turlock, in an amount equal to Turl.ock' s Allocation 
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1 multiplied by Available Excess Energy in the manner and at the 

2 time set forth in Section 7.4.9. 

3 

4 7.6.5 Turlock acknowledges and agrees that City 

5 shall have no _obligation to sell to Turlock Available Excess 

· 6 · Energy City is required to offer Turlock hereunder which Turlock 

7 does not agree to purchase in the manner required by Section 

8 7. 4. 9. 

9 

10 

11 

12 

13 

7.7 Determination and Treatment of True-Up Energy During 

the Third Period 

·7. 7 .1 Commencing with the month of February 2006, 

14 and, thereafter, for eac~ month of the Third Period, City shall 

15 determine the amount of Overage Energy or Shortfall Energy for 

16 the preceding month in the manner set forth below and shall 

17 provide such determination, together with a copy of the 

18 schedules referenced below upon which its determination was . 

19 based, to Turlock within five (5) business days after City's 

20 receipt of Turlo(!k~ s report of Qualified Energy for that month 

21 pursuant to Section 7. 4. 4 · (c) (i). 

22 

23 7.7.2 City shall determine (a) Overage Energy in a 

24 month to be the amount by which the -sum of Adjusted Delivered 

25 Class 1 Energy in the half ~hours of a month is less than the sum 

26 of Delivered Class 1 Energy in the half-hours of the same month; 

27 and (b} Shortfall Energy in a month to be the amount by which 

28 the sum of Adjusted Delivered Class 1 Energy in the half-hours 

29 of a month exceeds the sum of Delivered Class 1 Energy in the 

3 0 half-hours of the same month. 

31 

33 



1 (a) if the Parties agree to a return of all 

2 or a portion of such Overage Energy in the balance of the month 

3 of determination, then City will (i) determine a level schedule 

4 that will equate to the portion of Overage Energy agreed to be 

5 returned, and (ii) such schedule shall become a -G.empeH-eH-ts-e,f-·------·····-·-

6 Scheduled Overqge Energy_ in the balance of such month, and (iii) 

7 for tracking of balances, such schedule shall be ·accounted for 

8 as· part of Scheduled Overage Energy for such month; and, 

9 

10 

11 

12 

13 

14 

15 

1:6 

17 

(b) Overage Energy not returned pursuant to 

subsection (a) shall be returned in the month following the 

month in which such determination was made, as limited by 

sufficient .Available Energy, ·and City ( i) will determine a level 
. . . . 

sched~le for the amount of Overage Energy to be returned, and 

·(i.i) such schedule shall become a component of ·scheduled Overage" 

En.ergy for such month, and (iii) for tracking of balances, such 

schedule shall be accounted for as part of Scheduled Overage 

18 · Energy for such monthi and, 

19 

2·0 ( c) Overage Energy not returned pursuant to 

21 subsections (a) and (b) hereof shall be returned to the maximum 

22 extent possible in the next succeeding month, as limited by 

23 sufficient· Available Energy, and any amount not so return_ed in 

24 such next succeeding month shall be returned to the maximum 

25 extent possible during the next succeeding month (or months), as 

~ 26 limited by sufficient Available Energy, until the remaining 

27 balance of such Overage Energy is eliminated, and City (i) will 

28 determine a ievel schedule for each such month for the amount· of 

2 9 Overage Energy to be returned, ·and ( li) each ~uch ·schedule sha.11 

30· become a component of Scheduled Overage Energy in the month of-· 

31 return, and (iii) for tracking of balances, each such schedule 

35 



1 shall be accounted for' as part of Scheduled Overage Energy for 

2 the month of return. 

3 

4 7.7.6 Shortfall Energy shall be delivered by City 

5 to Turlock when City estimates. that there is sufficient 

6 Available· Energy to do so, and 

·7 

8 (a) if the Parties agree to a delivery of 

9 all or a portion of such Shortfall Energy in the balance of the 

· 10 month of determination, then City will· (i) determine a level 

11 schedule that will equate to the portion of Shortfall Energy 

12 agreed to be delivered, and. (ii) such schedule shall become a 

13 component of Scheduled Shortfall Energy in the balance of such 

14 month, .and (iii) for tracking of balances, such schedule shall 

15 be accounted for as part of Scheduled Shortfall Energy for such 

16 month; and, 

17 

18 (b) Shortfall.Energy not delivered pursuant . . . . \ 

19 to subsection (a) shall be delivered in the month following the 

20 month in which such determination was made, as limited by 

21 sufficient Available Energy, and City ( i) will determine a level 

22 schedule for ·the amount of Shortfall Energy to be.delivered, and 

23 (ii) such schedule shall become a component of Scheduled 

24 Shortfall Energy for such month, and (iii) for tracking of 

25· balances, such schedule.shall be accounted for as part .. of 

26 Scheduled Shortfall Energy for such month; and, 

27 

28 (c) · Shortfall Energy not delivered· pursuant 

29 to subsections (a) and (b) hereof shall be delivered to the 

30 · maximum extent possible in the next succeeding month, as limited 

31 by sufficient Available Energy, and any amount not so delivered 

32 in such next succeeding month shall be delivered to the maximum 

36 



.1 extent. possible during the next succeeding month (or months)'· as 

2 limited by. sufficient Available Energy, until the remaining 

3 balance of such Shortfall Energy is eliminated, and City (i) 

4 will determine a level schedule for each such month for the 

5 amount of Shor.tfall Energy to be delivered,· and (ii) each· such 

6 .schedule shall become·a component of Scheduled Shortfall Energy 

7 ·in the mo.nth of delivery, and (iii) for tracking of balances, 

8 each such schedule shall be accounted for as part of Scheduled 

9 Shortfall Energy for the man.th of delivery. 

10 

11. 7 .. 7 .. 7 Shortfall Energy or Overage Energy for a 

12 month may be subsequently adjusted during the annual 

13 reconciliation that City performs for each month of a Fiscal 

14 Year to correct for discrepancies or errors, if any, in the 

15 monthly meter data of 'Qualified Energy that Turl.ock subsequently 

16 notified City of under Section 7.4;4 (c!'-) (i). The. Parti'es intend 

17 and agree that for annual reconciliation purposes such 

18 adjustments· shall be limited to discrepancies or errors Turlock 

19 delivered City notice of within a period of twelve (12) months 

2 0 of the meter . reading to which the notice· relates. City .shall use 

21 the methodology for determining Overage Energy or Shortfall 

22 Energy described in Section 7 .· 7. 2, and the Overage Energy or. 

23 'Shortfall Energy that results from such annual reconciliation, 

24 if any, shall be ·returned by Turlock or supplied by City as 

2 5 provided in Section 7 . 7 . 5 and Section 7 . 7 . 6 . 

7.7.8 The outstanding amounts of Shortfall Energy 

28 and Overage Energy shall be netted 'by the City and any remaining 

29 balances shall be accounted for and subsequently scheduled 

3 O pursuant to Section 7. 7. 5 or· Section 7. 7. 6. 

31 

32 7.7.9 A representative authorized by a Party 
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1 pursuant to Section 11. 3 hereof by agreement with a 

2 -representative authorized by the other Party pursuant to Section 

3 · 11. 3 hereof may modify the manner in which Shortfall Energy is 

4 to be delivered, or Overage Energy is to be returned,· upon 

5 mutual agreement. 

6 

7 7.7.10 The amount of Scheduled Overage Energy not 

8 returned or Sch~duled Shortfall Energy not_ delivered for reasons 

9 of Uncontrollable Forces or those . set forth in Section 11. 7 

10 shall be carried forward and subsequently returned or delivered 

11 in the manner provided therefor in Section· 7 . 7 ~ 6 or Section 

12 7 . 7. 7, as the case .may be. 

13 

14 

15 8. 

16. 

17 

18. 

SPINNING RESERVE SERVICE 

8.1 Spinning Reserve 

19 8 .1 . 1 City shall determine, in its. sole discretion / 

20 i'f Spinning Reserve Headroom is available, and shall notify 

21 Turlock of such determination withiri the time and in the manner 

22 provided for in (a)· Appendix B, if during the Second :Periodi. and 

23 (b) in Section 7.4.5 (b) (ii) .hereof, if during the Third Period. 

24 

25 8.1.2 . If City has notified Turlock that Spinning 

26 Reserve Headroom is available, City shall make no more or less 

27 than 5 MW of Spinning Reserve available to Turlock in each hour 

28 except as otherwise provided in Section 8. 2. 2 hereof. 

29 

30 

31 

8.2 Request for Supply of Spinning Reserve Energy 
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1 8.2.1 If City has notified Turlock that Spinning 

2 Reserve Headroom is available pursuant to Section 8.1, then 

3 during the Active Day to which such notice relates Turlock may 

4. request, by means of a recorded telephone· call, that City supply 

5 and deliver no more· or less than 5 MW of Spinning Reserve Energy 

6 during an hour of such Active Day when Turlock is experiencing a · 

7 "Turlock system contingency" as defined herein below provided, 

8 however, that Turlock may not .make such a request for. mo·re than 

9 a total of (a). three (3) such hours during the six· (6) month 

10 period from July 1 and through December 31, 2004, and (b) six 

11 ( 6) such hours during each calendar year thereafter during the 

12 remaining term of this Agreement. 

13 

14 8. 2. 2 Upon receipt of a request permitted under 

15 Section 8.2.1, City .shall supply and-deliver 5 MW of Spinning 

16. Reserve Energy to Turlock in the hour or hours to which the 

17 request applies, provided, however, that if the request applies 

18 to an hour ('or hours) after 2400 hours on December 31, 2007, and 

19 City detEirmines that in the absenc~ of such request City would 

20 not have supplied Modesto with the estimate of Modesto's Class 1 

21 Energy under the Modesto Agreemen~ and Turlock with its 

22 Requested Half-Hour Energy, then in such hour (or hours), City 

23 shall only be required to make available to Turlock, Turlock's 

24 Allocation of the 5 MW of Spinning Reserve and to supply and 

25 deliver to Turlock, Turlock' s Allocation of the 5 MW of Spinning 

26 Reserve Energyi and provided, furthEir, that if the sum of 

27 Turlock' s Allocation. of 5 MW of Spinning Re.serve Energy and 

28 Modesto's Class 1 Energy exceeds 5 MWh in any such hour (or 

29 hours), then City may further re.duce the amount of Spinning 

30 Reserve Energy to be supplied and .delivered to Turlock in such 

31 hour (or hours) by the amount necessary to limit City's total 

32 supply to Modesto and Turlock .in such hour (or hours) to 5 MWh. 
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1 

2 8. 2. 3 For purposes of Section 8. 2. l, a "Turlock 

3 system contingency" shall be deemed to exist during an hour of 

4 an Act.ive Day when: (a) Turlock has an initial loss of a 

5 resource in excess of 15 MW; (b) Turlock's spinning reserve 

. 6 falls below, or Turlock anticipates its spinning reserve will 

7 fall below, WECC MORC (Minimum Operating Reliability Criteria) 

8 requirements for spinning reserve; or (3) Turlock anticipates 

9 the need to curtail load. 

10 

11 

12 

13 
L 

8.3 Supply and Return of Spinning Reserve 

· 8 . 3 . 1 City shall supply and deliver Spinning Reserve 

14 Energy to the Points of Delivery in the hours or hours of the 

15 Active Day to which the request applies.· 

16 

17 8.3.2 Spinning Reserve Energy delivered by City to 

18 Turlock in an hour,, shall be returned by Turlock to City: 

, 19 

20 (a) within a period of not less than seventy-

21 two (72) hours of the delivery thereof if City determines there 

22 is sufficient Available Generation to do so, or on the next 

23 Active Day in which City determines that there is sufficient 

24 Available Generation to do so, or as otherwise mutually agreed 

25 by the Parties;. and, 

26 

27 (b) in like hours (e.g., an On-Peak Hour, if 

28 City delivered Spinning Reserve Energy to Turlock during an On-

2 9 Peak Hour) ; and 

30 
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1 (c} by an adjustment to a Base Active Day 

2 · s·chedule, Turlock' s Adjusted Base Active Day Schedule,. or a Base 

3 Active Day Ramping Scheduie, if during the_ Third Period; or 

4. 

5 (d} by an adjustment to a Firm Base Active 

6 Day Ramping Schedule, or a Firm Base Active Day Schedule, if 

7 during the Second Period. 

8 

9 

10 

11 

8.4 
i 

Annual Request 

12 Turlock may request that City meet with Turlock to 

13 discuss whether City would supply Turlock with 5 MW of _Spinning 

14 Reserve Energy beyond a third hour during the partial calendar 

15 year described in Section 8. 2 .1 (a) ," or a sixth hour during each 

· 16 of the calendar years described in Section 8. 2 .1 (b} , as the 

17 case may be. . Turlock may make such. request of City once during 

18 each of such calendar years· (or partiai calendar year} , and at 

19 any time during e;:ach such calendar year (or partial calendar 

20 year). Promptly after receiving such request, City shall meet 

21 with Turlock j.n. order to discuss Turlock' s reqi..1.e.st, whether 

22 c{ty, in its sole discretion, is willing to provide such energy 

23 and, the terms and conditions on which City may be willing to do 

24 so. 

25 

26 

27 

28 

'8.5 Acknowledgments 

.8. 5 .1 Each Party acknowledges and agrees that it has 

29 relinquished and waived any right or entitlement it may have to 

30 claim that Spinning Reserve Energy that may be requested or 

31 returned by Turlock by is or should be treated as Class 1 Energy 

32 either under the terms of this Agreement or under the Raker Act. 
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1 

2 8.5.2 The Parties further acknowledge and agree that 

3 ·Spinning Reserve Energy supplied in an hour (or hours) of an 

4 Active Day may result in Turlock accepting delivery of more than 

5 the On-Peak Base Energy during an On-Peak Hour (or Hours) of 
' ' ' 

6 such day than it would have otherwise been entitled to receive 

7 in the Final Base Active Day Schedule for such Active Day. 

8 

9 8.5.3 The Parties further acknowledge.a:r:td agree that 

10 notwithstanding the foregoing provisions of this Section 8, at 

11 no time shall City be required to make Spinning Reserve 

12 available t.o Turlock, or to supply or deliver Spinning Reserve 

13 Energy to Turlock if City determines that it would have to 

14 purchase either such product oi service from a third part:y in 

15 order to do so." 

16 

17 

18 

19 

9. TURLOCK'S RIGHTS TO USE CITY'S TRANSMISSION FACILITIES 

'20 9.1 Turlock shall have a right to use Turlock's 

21 Allocation of excess capacity of .City's Transmission Facilities. 

22 This right is limited to the uses which do not. adversely affect 

23 delivery of energy to satisfy City's obligations to City 

24 Municipal Load, Districts, Airport Tenants, Norris Industries, 

2 5 and deli very of Hetch Hetchy Project Energy to other City 

2 6 customers. 

27 

28 9.2 City shall be the sole judge of the availability of 

29 excess capacity in City Transmission Facilities, consistent with 

30 Prudent Utility Practice; provided, Turlock's use of such excess 

31 capacity in City's Transmission F'acilities shall not be 

32 unreasonably denied. 
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1 

2 9.3 Turlock shall provide City with advance written 

3 notice requesting use of such excess capacity J..n City 1 s 

4 Transmission Facilities. City shall deliver any Power scheduled. 

5 for delivery to Turlock utilizing such excess capacity and such 

6 deliveries. shall be reduced· for transmission losses to the 

7 Points of Delivery pursuant to Section 13. 

8 

9 If City plans to upgrade/ rebuild; or add to City's 

10 Transmission Facilities, City shall consult with Turlock about 

11 its possible participation in such profect. All terms and 

12 conditions of us~ and costs associated with Turlock' s 

13 participation shall be negotiated by the Parties. in a s.eparate 

14 agreement. 

15 

16 ·9. 5 City shall allow Turlock to establish additional 

17 interconnections with City's Transmission Facilities. as the 

18 Parties may agree. Such .agreement will not be unreasonably 

19 withheld. City shall not. be required to bear any cost 

20 associated with such additional interconnections. 

21 

22 9.6 If City believes that adverse impacts may.result to 

23 transmission systems of third parties from Turlock' s 

24 interconnection with and/or additional use of excess capacity. in 

25 City's Transmission Facilities, Turlock shall make all required 

26 arrangements with such third .parties, consistent with Prudent 

27 Utility Practice, and bear all· costs associated with such 

2 8 interconnection or use. 

29 

30 9.7 City shall allow Turlock to "'c·onstruct new 

31 transmission lines on the existing right ·of way for City's 

32 transmission system; provided, that City agrees that suC:h use by 
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1 Turlock is.not inconsistent with (i) City's rights and present 

2 or future use of such right of way and (ii) applicable federal 

3 and·state laws, inc.luding, specifically, the Raker Act. All 

4 terms and conditions of use and· costs associated with Turlock' s 
5 . use of such right of way. shali .be negotiated .by the Parties in. a 

6 separate agreement; 

7 

8 

9 10. LOAD DATA AND LOAD PROFILING 

10 

11 

12 

13 

·10.1 Intent and Purpose of Load Profiling.Studies 

10 .1.1 During the Third Period the Parties intend 

14 the schedules for delivery.· of Class 1 Energy to be based upon· 

15 the studies provided for herein below profiling Turlock' s 

16 Qualifying Loads. +he Parties intend to use such studies to 

17 determine the am6un.t of Requested Monthly Class 1 Energy that 

18 may be scheduled for de.livery during the On-Peak Hours and Off-

19 Peak Hours of the month in .which the request is made. In the 

20 absence of the timely performance, completion and delivery of 

21 such studies in accordance with the requirements set forth 

22 herein and, except as expressly provided for below, City shall 
I 

23 determine the schedules for the delivery of Class 1 Energy using 

24 an Equal Percentage Method for the On~Peak Percentage and Off-

25 Peak percentage·. 

26 

27 

28 

29 

3 0 .. · 10. 2 Interval Meters. 

31 
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1 10.2.l Turlock shall install metering equipment on 

2 · a statistically valid sample: si~e of e·ach of its Qualifying Load 

3 customer groups (hereinafter such meters referred to· as "Load 

4 Research Meters"). Such metering equipment· (a) shall be 

5 furnished, serviced and maintained by Turlock, (b) shall include 

6 "interval recording" metering equipment for the measurement of 

7 the amounts of ·real power; and, (c) .shall be designed .to record 

8 continuously· deliveries of kilowatts and kilowatthours in 

9 integrated 60-minute or less intervals.· 

10 

11 10.2.2 Turlock shall be responsible for making 

12 arrangements to read·all· Load Research.Meters periodically. 
' 13 Turlock shall maintain recordings of all such· interval recording 

/ 

14 ·meters for a period of sixty ( 60) months, in.eluding recordings 

. 15 of 30-minute intervals if the Load Resear.ch Meters· are capable 

16 of recording 3 0-minute intervals. Turlock shall provide a copy 

17 . of such recordings to City. promptly at such times. as City ntay 

18 request and, if .practicable, shall also provide . a copy of such 

19 recordings to City in a format capable of being imported 

20 electronically into a spreadsheet format. 

21 

22 

23 

24 

10. 3 · Reqliired Methodology and Procedure 

10. 3 .. 1 Any load profile study required herein shall 

25 be performed by ·Turlock in accordance with the· procedures 

26 described below. 

27 

28 10.3.2 Turlock shall develop a methodology for 

29 performing a study to determin:e the monthly loaO. profiles of 

30 each of its Qualifying Load customer groups. ·Such methodology 

31 shall be based on such means, praCtices and techniques that ·are 

32 in accordance with Prudent Utility Practice for a study of this 
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1 type and shall use the interval data recorded and collected from 

2 the metering equipment described in Section 10.2 hereof. 

3 

4 10.3.3 Turlock shall provide City with a written 

5 description of the methodology Turlock intends to use and shall 

.6 provide City with not less than three (3) Business Days to 

7 review and comment on such methodology in advance of performing 

8 a study. Turlock shall notify City promptly of any changes to 

9 such methodology that Turlock thereafter may desire to make from 

10 time to time and each time Turlock makes such a change it shall 

11 afford City with not less than three (3) Business Days to 

12 comment thereon. 

13 

14 ·10.3.4 UpC?n completion of a study, Turlock shall 

15 provide City with a written description of the results of such 

16 study including (a) the On-Peak Percentage and Off-Peak 

17 Percentage that Turlock has determined is supported by suah 

18 study, and (b) the results.sorted by statistically valid samples 

19 of the Qualifying Load customer groups. Thereafter, Turlock 

20 shall promptly provide City with such information, data or 

21 documentation in connection.with such study as City may 

22 reasonably request, provided, however, that Turlock shall not be 

23 required to provide City with confidential information 

24 identifiable by customer except pursuant to a confidentiality 

25 agreement between Turlock and City. 

26 

27 

28 

29 

10.4 Initial and Annual Load Profiling Studies 

10.4.1 Turlock shall use its best efforts to 

30 perform, complete· and deliver to City an initial study in 

31 accordance with Section 10.3 hereof (a) of each of the months of 

32 January through June 2005 (the "First Half-Year Study'1 ), by 
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1 September 30, 2005; and, (b) of each of the months July through 

2 December .2005 (the ''Second Half-Year Study"), by March 31, 2006. 

3 

4 10.4.2: .Turlock shall perform, complete and.deliver 

5 to City in accordance with Section 10.3 hereof (a) .an initial 

6 study of all the months of calendar year 2006, on or before 

7 April 30, 2007 (the "Initial Annual Study"); and (b) on or 

8. before April 30th of each calendar year thereafter 1 a study of 

9 all the months of the preceding calendar year (each such study, 

10 ari wAnnual Study") . 

11 

12 

13 

14 

10.5 Effect of Studies on Base Active Day Schedules 

10.5.1 If Turlock delivers the First Half-Year 

15. ·Study t6 City (a) on or before November. 15, 2005, the Base 

·15 Active Day Schedules for the months of January through June 2006 

17 and for the months of January through June 2007 shall be 

18 ·deter.mined using an On-:-Peak Percentage and Off-Peak Percentage 

19 derived from such Study for the months covered by such Study, or 

20 (b) on or before June 30, ·2006, the Base Active Day Schedules 

21 for the months of January through June 2007 shall be determined 

22 using an On-Peak Percentage and Off-Peak ~ercentage derived:from 

23 such Study for the months covered by s.uch Study. 

24 

25 1·0. 5. 2 If Turlock delivers the Second Half-Y~ar 

26 Study to City (a) on or before May 15, 2006, the Base Active Day 

27 Schedules for the months of July through December 2006 .shall be 

28 determined using an On~Peak Percentage and Off-Peak Percenta~e 

29 derived from such Study for the months covered by such Study and 

30 the Base Active Day Schedules for ,the months of July through 

31 December 2007 shall be.determined using an On-Peak Percentage 

32 and Off-Peak Percentage derived from such Study for the months 
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1 covered by such Study unless Turlock has timely delivered the 

2 In.i ti al Annual Study, in which case the On-Peak Percentage and 

3 Off-Peak Percentage shall be derived from the av~r.age of 

4 applicable percentages for the same month of . the Second Half-

5 Year Study and. Initial Annual. Study, or (b) on or before 

6 December 31, 2006, the Base Active Day Schedules for the months 

7 of July through December 2007 shall be determined using an On-

8. Peak Percentage and Off..:.Peak Percentage derived from such Study. 

9 for the months covered by ·Such Study unless Turlock has timely 

10 delivered the Initial Annual Study, in which case the On-Peak 

11 Percentage and Off-Peak Percentage shall be derived from the 

12 · average of applicable percentages for the same month from the 

13 Second Half-Year Study and the Initial Annual Study. 

14 

15 10.5.3 If, notwithstandingits best efforts to.do 

16 so, Turlock fails to deliver the First Half-Year Study· to City 

17 {a) by November 15, 2005, the Base Active Day Schedules for-the 

18 months of January through June 2006 shall be determined using an 

19 On-Peak Percentage of s.ixty-five percent (65%) and an Off-Peak 

20 Percentage of thirty-five percent (35%); and (b) by June 30, 

21 2006, the Base Active Day Schedules ·for the months of January 

22 ·through June 2007 shall be determined using the Equal Percentage 

23 Method until the beginning of ariy such months that is forty-five 

24 days after Turlock performs, completes and delivers the First 

25 Half-Year Study in accordance with Section 10. 4 .1 or ·the Initial 

26 Annual Study to City in accordance with Section 10.4.2 (a) 

27 hereof and then the Two-Year On-Peak Percentage and Two-Year 

28 ·Off-Peak Percentage derived pursuant to Section 10.6.1 for the 

29 remaining months of calendar year 2007 and the remaining months 

}0 of the Fiscal Year ending on June 30, 2008. 

31 
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1 10.5.4 If, notwithstanding its best efforts to do 

2 so, Turlock fails .to deliver the· Second Half-Year Study to City 

3 (a) by May 15, 2006, the Base Active Day Schedules for the 

4 months of July through December 2006. shall be determined using 

5 an On-Peak Percentage of sixty-five percent (6S%) and an Off-. ' . .~ 

6 Peak Percentage of thirty-five percent (35%); and (b) by 

7 ·December 31, 2006, the Base Active Day Schedules for the months 

8 · of July through December 2007 shall ·be determined using the 

9 Equal Percentage Method until the beginning of any of such 

10 months that is forty-five days after Turlock performs, completes 

11 and delivers the Second Half-Year Study in accordance with 

12 ,Section 10.4.1 or the· Initial·Annuai Study to City in accordance 

13 · with Section 10 . 4; 2 (a) hereof and, thereafter, the Two-Year On-

14 Peak Percentage and Two..:..Year Off-Peak Percentage derived 

15 pursuant to Section 10. 6 .1 for the remaining months of calendar 

16 year 2007 and the remaining months of the Fiscal Year ending on 

1 7 June 3 0, 2 0 0 8. · 

18 

.19 

20. 

21 

10. 6 Rolling Average Methodologies. · 

10.6.1 Beginning with the first month after· 

22 December 2006 that is forty-five (45) days after Turlock has 

23 performed,· completed and delivered to City under Section 10. 4 

24 hereof a load profiling study and until Section 10. 6. 2 is in 

25 effect then: 

26 

27 (a) the Base On-Peak Energy in a month shall 

28 · be determined by multiplying the two-year average On-Peak 

29 Percentage (as -defined herein below, the "Two-Year On-Peak 

30 Percentage") for the month of determination by the Requested 

31 Monthly Class 1 Energy for such month, and (ii) the Base Off-

32 Peak Energy in a month shall be determined for a month by 
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1 multiplying the two-year average Off-Peak Percentage (as defined 

2 herein below, the "Two-Year Off-Peak Percentage") for the month 

3 of determination by the Requested Monthly Class 1 Energy for 

4 such month. The· Two-Year On-Peak Percentage an.d the Two-Year 

5 Off-Peel;k Percentage shall be determined by calculating the 

6 simple average of the applicable percentages for the month of 

7 determination derived from the load profile studi,es for such 

8 month in the immediately preceding· two (2) available like 

9 montps. If percentages are not available fro~ a load profile 

10 study for any given month of the last two (2) available like 

11 months then the missing on~peak percentage and the missing off-

12 peak percentage for such month.shall be determined by using the 

13 Equal Percentage Method. 

14 

15 ·10.6.2 Beginning with the first month after 

16 December 2007 ·that is forty-five (45) days after Turlock b.as 

17 performed, completed and delivered to City under Section 10:4 

18. hereof a load profiling study then: 

19 

20 (a) the Base On-Peak Energy in a month shall 

21 be determined by multiplying the three-year average· On-Peak 

22 Percentage (as defined herein below, the "Three-Year On-Peak 

23 Percentage") for the month of determination by the Requested 

24 Monthly Class 1 Energy for such month, and (ii) the Base Off-. 

25 · Peak Energy in a month shall be determined for a .month by 

26 multiplying the three-year average Off-Peak Percentage (as 

27 defined herein below, the "Three-:Year Off-Peak Percentage") for 

28 the month of determination by the Requested Monthly Class 1 

29 Energy for such month. The Three-Year On-Peak Percentage and 

30 the Three-Year Off-Peak Percentage shall be determined by 

31 calculating the simple average of the applicable percent.ages for 

32 the month of determination derived from the load profile 
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1 studies for such month.in each of the inunediately preceding 

. 2 three (3) available like month;s. If percentages are not 

3 available from a: load ·profile study for any given month of the 

4 last three ( 3) available like months then the missing on-peak 

5 · percenta,.ge and the missing off-peak percentage for any such 

6 month shall be determined by using the Equal Percentage Method. 

7 

8 10.6.3 Either Party may request the other Party to 

9 agree to an adjustment of the foregoing .two-year average or 

10 . three-year average in order to ·accurately account for 

11 identifiable changes or trends in Turlock's Qualifying Loads and. 

12 such agreement shall not be unreasonably withheld by the Party 

13 to whom the request has been made if the Party making the 

14 request can demonstrate that such c~anges have occurred and that 

15 such trends are likely to occur with reasonable certainty~ 

16 

17 

·1s 

19 

10. 7 Conditions Precedent to Ramping 

10.7.1 Turlock may hot submit a Rampin~ Schedule 

20 during the months of January to June of 2006 until the be.ginriing 

21 of any such month that is at least forty-five ( 45) days after it 

22 has completed and delivered to City the First Half-Year Study . 

. 23 

24 10.7.2 Turlock may not submit a Ramping Schedule 

25 during the months of July to December of 2006 until the 

26 beginning of any such month that is at least forty-five (45) 

27 days after it has completed and delivered to City the Second 

28 Half-Year Study. 

29 

30 ·-10. 7. 3 Turlock may not submit a Ramping Schedule 

31 during any month of calendar year 2007, or during any month of 

32 any calendar year thereafter until the beginning of a month that 
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1 is at least forty-five (45). days after it has completed and 

2 delivered a load profile study in accordance with Section. 10. 3 

3 hereof for such month in a preceding year. 

4 

5 

6 11. SCHEDULING OF ENERGY DELIVERIES 

7· 

8 

9 

10 

11.1 Scheduling During Second Period and Third Period 

11.1. 2 All schedules for the delivery of energy to 

11 Turlock during the Second Period shall be developed in 

12 accordance with Appendix B hereto and .the terms and protocols 

13 set forth below. 

14 

15 11.1. 3 All schedules for the delivery of energy to 

16 Turlock during the Third Period shall be developed in accordance 

17 with Section 7 hereof arid the terms and protocols set forth 

18. below. 

19 

20 

21 

22 

11. 2 Scheduling Calendar and Protocols 

11. 2 .1 The Parties will use their best efforts to 

23 work together· cooperatively and in good faith in scheduling 

24 energy for delive.ry under the terms of this Agreement. 
\ 

25 

26 11. 2. 2 The Parties intend schedules to be developed 

27 and finalized in the manne~ provided for by the terms of this 

2 8 Agreement arid on such days and at such times as are set forth on 

2 9 the Scheduling Calendar. 

30 

31 11. 2. 3 The Scheduling Calendar reflects the intent 

32 of the Parties to adopt the current practice of electric 
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1 utilities in the State of California and of members of the WECC 
-, . 

2 to establish their schedules on a Preschedule Day in accorqance 

3 with the prescheduling calendar published by the WECC. as the 

4 same ~ay be modified by the WECC from time to time and, 

5 therefore, the Parties. also intend and agree to ~odify the 

6 Scheduling Calendar from time to time to incorporate such 

7 modifications as have been made by the·WECC·to the WECC 

8 prescheduling calendar. 

9. 

10 11. 2. 4 The Scheduling Calendar also reflects the 

11 intent of the Parties to exchange certain notices, information 

12 and types of schedules at specific times on certain days prior 

13 to a Preschedule Day. The times set forth in the ScJ:1.eduling 

14 Calendar were negotiated and agreed to by the Parties in :order 

15 (a) to allow each Party sufficient time to plan for and1manage 

16 its resources efficiently, economically· and reliably; and (b) to 

17 · account for. the different types of p:r:-oducts and services 

18 provided for under the terms of this Agreement; and ( c) to allow 

19 .each of them adeqi.late time to respond to offers that may be made 

20· or may be required to be made by the terms of this Agreement and 

21 confirmations or rejections of various types of schedules that 

22 may be perll!-itted :Qy the terms of .this ]?.greement; (d) to account 

23 for the time by which each Party may be required by its 

24 applicable contracts or tariffs to provide its final schedule(s) 
. . 

25 for an Active Day to third parties; and (e) to account for the 

· 2 6 time by which City .is required to provide its Final Schedule to 

27 its Scheduling Representative so that City may avoid incurring 

28 any costs, fees or expenses for scheduling changes .after such 

29 Final Schedule is submitted. 

30 

31 

32 

11.3 Permitted Deviations and Authorized ·Representatives 
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1 11. 3 .1 City and Turla.ck understand and agree that 

2 it may be necessary or desirable to deviate from certain 

3 scheduling provisions from time to time and that it would be 

4 burdensome to amend this Agreement each time that the Parties 

5 agreed that a deviation was necessary or desirable. Therefore, 

6 each Party has agreed to designate representatives who are 

7 authorized to agree on its behalf to (i) deviations from the 

8 Scheduling Calendar, (ii). deviations from provisions relating to 

9 

10 

11 

12 

'13 

14 

15 

16 

. 17 

18 

the scheduling of Class 1 Energy (including Ramping), Spinning 

Reserve Energy, Available Excess Energy or Additional Available 

Excess Energy, or (iii) a modification under Section 7.7.9. 
" 

Each Party shall deliver a written notice identifying the 

representatives who it has so .authorized to the other Party. 

Only thos~ repre·sentatives that have been so designated by .a 
.. 

Party shall have. the authority to agree to any deviation from 

·the foregoing scheduling provisions or such modification. 

11.3.2 No·deviations from the foregoing scheduling 

. 19 provisions or modification shall be effective or be implement~d 

20 until after the authorized representative to whom the' request 

21 for a deviation was made has received such request in writing 

22 and delivered a confirmation thereof in writing, by facsimile or 

23 otherwise, to the requesting representative, provided, however, 

24 that if. the requesting representative establishes that 

25 extenuating circumstances prevent the delivery of such an. 

26 advance written request, a voice recording of such request and 

27 the confirmation of party to whom the request was made may be 

28 substituted therefor, if the requesting Party thereafter 

29 delivers an explanation, in writing, of the extenuating 

30 circumstances that· prevented such delivery, a su.rnm'ary of the 

31 request and confirmation, together with a copy of such voice 
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1 recording to the Party to whom tb,e request was made no later 

2 than the following Business Day. 

3 

4 11.3.3 Any deviation from the. foregoing scheduling 

5 provisions. or modification that the authorized represent~tiyes 

6 may agree to from timt?-to-time shall not establish a ,prec~dent 

7 or a course of dealing or a course of conduct for .any subsequent 

8 deviation that may be requested. 

9 

10 11. 3. 4 The authorized representatives may not agree 

11 ·to a deviation.from the reguirements hereinabove set forth. 

12 

13 

14 

15 

11. 4 Ramping Schedule Elections and Cr:lteria 

11.4.1 Turlock may submit a Base Active Day Ramping 

16 Schedule for an Active Day if: 

17 (a) Turlock has satisfied the conditions 

18 ·precedent set. forth in Section .10. 7 hereof applicable to such 

19 Active Day; . and 

20 (b) City has notified Turlock that. Ramping 

21 Headroom is available on such Active Dayi and 

22 (c) Turlock notifies City of the Ramping 

. 2 3 election it has made pursuant to Section 11. 4. 2 hereof and its 

24 Base Active Day Ramping Schedule ·meets the criteria of set forth 

25 · in Section 11.4~3 hereof. 

26' 

27 11. 4. 2 Turlock may e1ect to Ramp based on Ramping 

2.8 Schedule A, Ramping Schedule B, or Ramping Schedule C criteria 

29 as set -forth in Section 11. 4. 3 hereof and its elec.tion, once 
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1 made, shall be binding on it for each remaining Active Day of. 

2 the same month in which it is permitted to submit a Base Active 

3 Day Ramping Schedule. 

5 11.4.3 Turlock may Ramp a Base Active Day Schedule 

6 for an Active Day by adjusting such Schedule in accordance with: 

7 (a) Section 11.4.4 he~eof, if Turlock has 

8 elected to Ramp using Ramping Schedule A; 

9 (b) Section 11.4.5 hereof, 'if Turlock has 

10 elected to Ramp using Ramping Schedule B; or 

11 (c) Section 11.4.6 hereof, if Turlock has 

12 ·elected to Ramp using Ramping Schedule C. 

13 

14. 11. 4. 4 Turlock may Ramp using Ramping Schedule A 

15 for any Active Day except Sundays or NERC holidays: 

. . 

16 (a) by increasing by not more or less· than 

17 5 MVIJ the amount scheduled in any two of the three Off-Peak Hours 

18 .of HE05, HE06 or HE23, and by increasing by not more or less 

.19 than 6. MW, the amount scheduled. in the remaining Off-Peak Hour; 

20 and 

21 (b) by decreasing by not more or less :than 

22 1 MVIJ the amount scheduled in each of the On-Peak Hours of ·HE 07 

23 through HE22, so that the total on~Peak Demand for an Active Day 

24 as set forth in the unadjusted schedule. is not exceeded. 

25 
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1 11.4.5 Turlock may Ramp using Ramping Schedule B 

2 . for .any Active Day except Sundays and NERC holidays: 

3 (a) during the months of October through 

· 4 April ( i). · by increasing by not more or less than 2 MW the amount· 

5 scheduled in the Off-Peak Hour of HEOS and by increasing by not 

6 more or less than 3MW the amount scheduled in the Off-Peak Iiour 

7 of HE06 and HE23 ,. and (ii) by decreasing by not more ~r less 

8 than 3MW the amount scheduled in On-Peak Hour HE07 and. by not 

9 more or less than 2MW the amount scheduled in On-Peak Hour HE08 

10 and by not more or less than· 3MW the amount scheduled in. on.:...Peak 

11 Hour HE 22, so that the total amount of the increases iri such 

12 Off-Peak.Hours equals the total amount of the decreases in such 

13 On-Peak Hours;. and 

14. (b) during the months of May through 

15 September ( i) by increasing by not more or less than 4. MW. the 

16 amount scheduled in HE05 and by increasing b~ not more or less 

17 than 6 MW the amount scheduled in each of .the Off-Peak Hours of 

18 . HE06 and HE23, and. (ii) by decreasing by not more or less than 

19 6MW ·the amount s·cheduled in the On-Peak Hour of HE07 and :by not 

20 more or less than 4MW the amount scheduled in the On-Peak Hour 

21 HE08 and by not more or less. than 6MW the amount scheduled in 

22 the On-Peak Hour HE22, so that the total amount of. the increases 

23 in such Off-Pea~ Hours equals the total amount of the decreases 

24 in such On-Peak Hours. 

25 

26 11 . 4. 6 Turlock may Ramp using Ramping Schedule C 

27 for any Active Day except Sundays or NERC holidays: 

28 (a) during the months of October through 

29 April (i) by increasing by· not more or .. less than 4MW the amount 
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1. scheduled in each of the Off-Peak Hours, and. (ii) .by decreasing 

2 by not more or.less than 2MW the amount scheduled in each.On-

3 Peak Hour, so that the total amount of the increases in such 

4 Off ..,.Peak Hours eqUals the total amount· of the decreases in such 

5 On-Peak Hours; and · 

6 (b) during the months of May to September 

7 (i) ··by increasing by not more or less .·than 9MW the amourit 

8 scheduled.in each of the Off-Peak Hours, and (ii) by decreasing 

9 · by not more or less than 5MW the amount scheduled in each On-

10 ·.Peak Hours of HE07 through HE13. and HE 22, and (iii) by 

11 decreasing by not more· or less than 4MW the amount scheduled in 

12 each of the On-Peak Hours of HE14 through HE21, so that the 

13 total amount .of the increases . in such Off-Peak Hours equals the 

14 total amount of the decreases in such On-Peak Hours. 

15 

16 

17 

18 

11. 5 Available Excess Energy Schedule Criteria 

11. 5 .1 If Turlock agrees. to purchase .Available. 

19 Excess Energy offered to it by City on an Active Day then .it 

20 shall accept such offer in whole or· in part by timely providing 

21 City an Available Excess Energy Schedule that meets the· 

22 following criteria: 

23 (a) during each of the On-Peak Hours of HE16 . 

24 through HE19 Turlock shall schedule Available Excess Energy 

25 offered to it in either (i) a constant MW of the total amount of 

26 theAvailable Excess Ene:i:-gy offered to it in such hours, or (ii) 

27 a constant percentage of the total amount of the Available 

28 Excess Energy offered to it in such hours; and 

29 (b) during each of the On-Peak Hours of HE07 

30 through HE15 and HE20 through HE22 Turlock shall schedule 
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1 Available Excess Energy offered to it.in an amount that is not' 

2 less than the lower of (i) the average of the total amount of 

3 Available Excess Energy (in MW) scheduled by it under subsection 

4 (a) (i) I or (ii) the constant percentage· scheduled under 

5 subsection (a) (ii) multiplied by the total amount of Avai.1able; 

6 ·Excess Energy offered to it.in such hours; and 

7 (c) during each of.the Off-Peak hours of 

8 HE16 through HE19 of Active Days that are Sundays and NERC 

9 holidays,. Turlock shall schedule Available Excess Energy offered· 

10 to· in the· same ·manner as is provided for in subsection (a) 

11 hereof; and 

12 (d) during_ ea.ch of the Off-Peak Hours of 
,.· 

13 ·HE07 th.rough HE15 and HE20 through HE22 of .Active Days that are 
. . 

14 Sundays and .NERC holidays, Turlock shall schedule Available 

15 Excess Energy offered to it in the same manner as is provided 

· 16 for in subsection (b) ; and 

17 ( e} during· each of the Off-Peak Hours. of 

18 HE23 through HE06, Turlock shall schedule Available Excess 

19 Energy offered to it in such hours ·in either (i} a constant MW 

20 of such. amount, or (ii} a constant percentage of such amount. 

21 

22 11. 6 Additional Available Excess Energy Schedule 

23 If Turlock agrees to purchase Additional Available 

24 Excess Energy offered to it by City on an Active Day pursuant to 

25· Section 7. 4 .12 hereof then it shail be deemed to have accepted 

26 the schedule· for delivery of such Additiona,l Available Excess 

27 Energy corrrrnuni9ated to it by City at the time such offer was. 

2 8 made to it by City under Section 7. 4 .11. 

29 
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1 

2 

3 

11.7 Interruptions of Scheduled Deliveries 

11.7.1 City may interrupt and shall be excused from 

4 any obligation to supply or .deliver Firm Class 1 Energy that has 

5 been scheduled for delivery or. Spinning Reserve Energy requested 

· 6 by Turlock at any time during the Second Period, to the extent 

7 that its failure to supply or deliver such Firm Class 1 Energy 

8 . or Spinning Reserve Energy shall .be due to Uncontrollable 

9 Forces. 

10 

11 11.7.2 City may interrupt and .. shall be excused from 

12 any obligation to supply or deliver (a). Available Excess Energy. 

13 or Additional Available Excess Energy that has been scheduled 

14 for delivery at any time during the ·Second Period, or (b) 

15 Scheduled Class 1 Energy, Scheduled Shortfall Energy, Available 
' . . 

16 Excess Energy or Additional Available Excess Energy that has 

17 heen scheduled for delivery, or Spinning Reserve· E;nergy that has 

18 been requested by Turlock at any time during the Third Period, 

· 19 to the extent that its failure to supply or deliver any such 

2 0 Energy shall ·be due · to : 

21 

22 (a) either the Project or .the City's 

23 Transmission Facilities not being available because of a Forced 

24 Outage for which sufficient notice could not have been given to 

25 allow the outage to be factored into the prescheduling process; 

26 or 

27 (b) a determinati.on by City, made in its 

2 8 sole judgment and discretioni that supplying or delivering such 

2 9 Energy· or continuing deli very of such energy would adversely 

30 impact the City 1 s ability either to provide water supply or to 

31 meet applicable standards of water quality followed or 

! 3 2 ·established by City; or 
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1 

2 

3 

4 11;7.3 

(c) Uncontrollable.Forces. 

City may not interrupt the supply and 

5 deli v~ry of . arty energy scheduled for deli very hereunder in 9rder. 

6 to sell· such energy at a higher price. 

7 

'8 ·11. 7. 4 City shall notify Turlock.as far in advance::i 

9 ·as is practicable of an impending interruption and if not 

10 practicable then pro~ptly af cer the ·occurrepce of any 

11 interruption, and shall ·provide Turlock with (a) a description 

12 of the specific cause of the interruption, if knowrt; and (b) the 

13 time the interruption· started, .and (c;:) the expected. duration of 

14. the interruption. 

15 

16 

,17 12 . POINTS OF. DELIVERY 

18 

.19 

20 

12.1 Setond Period 

21 The Points of Delivery during the Second Period shall 

22 be at those points known· as the Oakdale 115 kilov.ol t bus, the 

23 . Westley 230 kilovolt tap, and such other points as the Parties 
-

24 may agree in writing to establish. · For purposes of this section 

. 25 the Westley 230 kilovolt tap is the point at which the Tesla-

26 Parker and Walnut-Los Banos 230 kilovolt circuits af Districts 

27 are interconnected with PG&E's.Tesla-Los Banos 230 kilovolt 

28 circuits, at or near Westley~ California . 

. 29 

30 

31 

32 
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1 

2 

3 

12:2 Third Period. 

12.2.1 The Point of Delivery during the Third 

4 Period shall be that point known. as the Oakdale 115 kilovolt bus· 

5 located at the Turlock Oakdale Substation. 

6 

7 12.2.2 City shall t.ransmit energy over those City 

8 Transmission Facilities· intercoririecting City and Turlock and 

9 shall deli v.er. energy scheduled for deli very to TurlocJ< ·hereunder 

10 to the Point of Delivery, and Turlock shall arrange for· and be 

11 responsible for the. receipt of and for transmission service at 

12 and from the Point of Delivery. 

13 

14 12.2.3 If delivery can not be made by City to, or 

15 ·received by Turlock at, the Point of Delivery, then Turlock (or 

16 a representative it has authorized and designated under Section 

·. 17 11. 3 .1 hereof) may request· that energy scheduled for delivery to 

18 Turlock hereunder be delivered by City to Turlock at an 

19 alternate poin.t of deli.very, and City shall deliver su.ch energy 

20 to such alternate point of delivery if Turlock. (a) makes 
. . 

21 arrangements for transmission and delivery tci an alternate point 

22 of· delivery that City (or its Scheduling Representative) is 

23 interconnected with or authorized to deliver to; and (b) agrees( 

24 in advance, to reimburse City for all third-party costs, fees, 

25 expenses, penalties or other charges associated with the 
' 

26 transmission and delivery of such e.nergy to such alternate point 

27 of delivery in .excess of those City would have incurred if 

28 delivery had been made at the Point of Delivery; and (c) agrees, 

29 in advance, that any ·transformation or transmission losses 

30 associated with tne delivery of such energy to' an alternate 

31 point of delivery in excess of those losses that would have' 
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1 occurred if delivery had been made at the Point of Delivery 

2 shall be for Turlock's·account. 

3 

4 

5 12.2.4 Notwithstanding the foregoing, City shall 

6 not be obligated to make deliveries .to an .alternate point of 

7 delivery to the extent (i)· City determines that it would impair 

8 City's ability to meet its obligations ·to City Municipal Load, 

9 or (i;L) it would impair City's ability to meet its obligations 

10 to Modesto, Airport ';['enants, Norris Industries, other City 

11 customers or to third parties, but only to the extent such 

12 obligations were established prior to satisfaction of all the 

• 13 conditions of Section 12. 2. 3 hereof.· 

14 

15 

16 13. LOSSES 

: 17 

. 18 Losses associated with Turlock'p use of excess cap~city in 

19 City's Transmission Facilities shall be calculated o:p. an 

20 incremental basis. 

25 14 .1 Power to be delivered and received pursuant to this 

26 Agreement shall be three phase, alternating current,' at a· 

27 nominal frequency of sixty ( 60) hertz.· Nominal voltage at the 

28 Oakdale Point of Delivery (herein referred to as "Oakdale") 

29 shall be 115 kilovolts, .and during .the First Period and the 

30 Second Period at the Westley Tap shall be 230 kilovolts. 

31 
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1 14.2 Turlock and City shall ea~h use best efforts to 

2 provide reactive power and operate their respective systems so 

3 ·that at all times the total delivery of Power by ·city to Turlock 
' 

4 .as measured at Oakdale shall be between ninety-eight (98) 

5 percent lagging and ninety-eight (.98) percent leading power ' 

6 factor. 

7 

8 14. 3 Metering eqUipment at Oakdale .shall be furnished,· 

9 serviced, tested and maintained by Turlock and shall include 

10 "in" and "out". metering eql.lipment for the measurement of the 

11 amounts· of both real and ~eactive pow~r, ·and such backup 

12 metering facilities as may be mutually agreed upon by the 

13 Parties. Such metering eqUipment shall be designed to prevent 
. ( 

14 reverse registration and to measure and recor.d continuously 

· 15 deliveries of kilowatts and kilovars · (integrated 3 0-minute 

16 intervals), kilowatthours and kilovarhours. 

17 

18 14. 4 Turlock shall be responsible for making arrangements 

19 to read all meters . at Oakdale· on :the ·first Business Day of each 

2 O billing period or at such other times as agreed by the Parties 

21 and to· submit a copy of all readings to City for its records. 
' . 

22 City shall be afforded reasonable opportunity to be present at 

23 such times that such meters are read. Turlock will service and 

24 maintain storage media on all recording meters, and wiil make 

25 ·data from such storage media available to City, promptly, upon 

26 reqUest and, if available, in a format capable of being imported 

27 electronically into a spreadsheet format. 

-28 

29 14.5 ·If City so agrees, Turlock shall have the right to 

30 designate PG&E as its agent to read, test and maintain all 

31 meters at Oakdale. In such event, ·PG&E shall assume and perform 

32 the duties and obligations of Turlock in connection therewith. 
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1 

2 14.6 Meters at Oakdale shall be sealed and the seals shall 

3 be broken oniy upon occasions when such meters are to be 

4 ·inspected, tested or adjusted, and representatives of ·city shall 

5 be afforded reasonable opportu:h.i ty to be present upon such 

6 occasions. . Meters at Oakdale shall be tested at intervals of 

7 not less than once every twelve (12) mon:ths and at any 

8 reasonable time upon request therefor by either Party. A.:ny 

9 metering equipment at Oakdale found to be defective or 

10 inaccurate shall be repaired and readjusted or replaced. If 

11 such meter fails to re~ister or if the measurement made by such 

. 12 meter during a test varies by more than two (2) percent from the 

13 measurement made by the standard meter used in the test, an 

14 adjustment to correct all meter ;records of measurements made by. 

15 such. inaccurate meter shall be made for a period starting from 

16 the date the meter registration b.ecame in error, if Turlock can 

17 determine such date. '!'he two (2) percent accuracy shall be 

18 understood to be the average of the metered accuracies at ten 

19 ( 10) percent of rated load arid at one hundred ( 100) ·percent of 

20 rated load tested at unity power factor. If the date when the 

21 error in registration began cannot be determined, it shall be 

22 assumed that the error has existed for a period of either (a) 

23 six· (6) months,· (b) half of the time· elapsed since the meter was 

24 installed, or (c) half of 'the: time elapsed since the previous 

25 test, whichever. period is shortest. If necessary the , . 
. . 

26 corrections may be estimated from the best information available 

27 ·for the period of defect or inaccuracy. If necessary the 

28. corrections may be estimated from the best information available 

29 for the period of .defect or inaccuracy. 

30 
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1 14. 7 Turlock shall own all metering equipment at the 

2 Points of Delivery, including the primary instrument 

3 transformers with associat~d wiring. 

4 

5 · 14. 8 The Parties shall each be responsible to provide 

6 equipment at the.Points of Delivery_ capable of transmitting 

7 (i.e., telemetering) data to their respective energy control 

8 centers if the Parties desire such data. Turlock shall allow 
' . . . . 

9 City to acce~s its inter-control area meter at Oakdale via 

10 telephone so that City can download stored hourly MW and MVAr 

11 flows. Turlock shall also provide MW and MVAr meter readings in 

12 real-time (as they occur) should City request. The specific 

13 means of communicating the real-time data shall.be mutually 

14 <;:lgreed upon. The Parties further agree that their technical 

15 representatives will meet within thirty (30) days .of City's 

16 request to discuss the specific details as to how the data will 

1 7 be provided to the City. Within ninety ( 9 0) days of such 

18 request, Turlock shall provide City with an estimate of the . 

. 19 costs and a timetable to implement the provision of the 

20 requested real time data. The purchasing, installation, 

21· maintenance, service or repairs of City equipment provided to or 

22 purchased by Turlock under this provision shall pe subject to a 

23 separate agreement as to invoicing, payment and operational 

24 control. 

25 

26 

27 15. ACCOUNTING AND BILLING 

28 

29 

30 

31 

15.1 Monthly Billing Statements 

15 .1. i City shall bill· Turlock monthly for energy 

32 sold and other services supplied by City and purchased by 
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1 

2 

3 

4 

5 

6 

7 

Turlock hereunder during a month at the rates· and charges set 

forth in Section 16 and for reserve support as provi?-ed for in 

Section. 16. 5, and shall deliver to Turlock a billing statement 

therefor on or before th~ fifteenth (15th) day of the succeeding 

month, or as. soon thereafter as possible. 

15.1~2 With each billing statement, City shall 

8 provide. Turlock with a copy of the documentation and information 

9 supporting such statement. 

10 

11 15.1.3 If the amounts of energy and other services 

12 supplied during a month cannot be determined ac,curately by City· 

13 at the time it is preparing its monthly billing Stqtement, City 

14 shall use its best estimates iI?- preparing the bill and when 

15 final, accurate and complete _pilling information becomes 

16 available, City shall promptly prepare and submit an adjusted 

17 billing statement to Turlock for sue~ month. 

18 

19 .15 .1.4 For purposes of this Section billing 

20 statements shall be deemed to be delivered by City'and received 

· 21 by Turlock three (3) days after deposit thereof·, First Class 

22 postage pre-paid, in the United States Maii. 

23 

24 

25 

26 

15.2 Monthly Payment 

·15.2.1 Turlock shal.l pay to City, in irnmedia tely 

27 available funds, all undisputed amounts within a period of 

28 thirty (30) days of receipt of each billing statement. 

29 

30 .. 15. 2. 2 Turlock shall have the option to either pay 

31 disputed amounts or withhold payment of such 9isputed amounts, 

32 provided however, Turlock shall at a minimum pay City such 
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1 amounts billed for payment of Firm Class 1 Energy during a month 

2 of the Second Period and Class 1 Energy during a month of the 

3 Third Period. Turlock's payment for such quantities shall not 

4 constitute accept~Bce of such quantities as being correct or ' 

5 appropriate. If Turlock disputes a pill, it shall provide City 

6 with a written explanation of the specific basis for its dispute 

7 on the same day ·that it makes payment to City hereunder. 

8 

9 15.2.3 Billing disputes and the charges associated 

io with. late payments (or refunds) shall be determined and resolved 

11 by the Parties in accordance with Section 17 hereof. 

12 

13 15.2.4 Payments hereunder are deemed to be received 

14 on the da:f tran.sferred by wire with confirmation,· or three (3) 

15 days after a Party deposits the· same, First Class postag.e pre-

16 paid, in the United States mail. 

17 

18 

19 · 16. RATES 

20 

21 

22 

16.1 First Period Class 1 Energy Rate . 

23 The Provisional Class 1 Rate (as such term is defined 

·24 in Appendix D hereto) for Class 1 .Energy delivered to T:u~lock 

25 during the First Period as specified in Section 7.2.2, shall be 

26 $17. 99 per ·MWh and such rate shall be subject to reconciliation 

27 and adjustment by City in accordance with the procedures set 

28 forth in Appendix D. 

29 

30 

31 

16.2 Second Period Firm Class 1 Energy Rate 
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1 The Provisional Class 1 Rate (as such term is defined 

2 in Appendix D hereto) for Firm Class 1 Energy.delivered to 

3 Turlock (a) from July 1, 2004 through June 30, 2005 shall be 

4 $15.17 per MWh and such rate shall. be subject to reconciliation 

5 and adjustment by City in accOrdance with the p:toc~dures anp. 

6 methodology set forth in Appendix D, and (b) from July 1, 2005 

7 through December 31, 2005 shall be the rate established pursuant 

8 to Section 16. 3 hereof. 

9 

10 

11 

12 

16.3 Third Period Class 1 E~ergy Rate 

16.3.1 The rate for Delivered Class 1 Energy 

1.3 deli vere.d to Turlock during a month. of the Third Period shall be 

14 the Class 1 Energy Rate determined by City in accordance with 

15 the procedures and methodology set forth in Appendix D hereto 

16 and as set forth in City's notice pursuant to S,ection 16.3.2 

17 hereof which is applicable to the month in which such energy was 

18 delivered. 

19 

20 16.3.2 On or before May 1 of ·each Year during the 

21 term of this Agreement, City shall notify Turlock, in writing, 

22 ·of the Class .1 Energy Rate to be effective for the Fiscal Year 

23 beginning ·on July 1 of such. Year. ·Together with such noticei 

24 City shall deliver to Turlock copies of work papers and other 

25 supporting documentation City utilized in determining such .Rate. 

26 

27 

28 

29 

16 .. 4 Available and Additional Excess Energy Rate 

16.4.1 The hourly rate for Available Excess Energy 

30 or Additional Available Excess Energy delivered to Turlock in an 

31 hour during the term of this Agreement shall be the Excess 

32 Energy·Rate determined by City in the manner set .forth below. 
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1 

2 16.4.2 The Excess Energy Rate for Available Excess 

3 Energy or Additional Available· Excess Energy delivered to 

4 Turlock during: 

5 

6 (a) an On-Peak Hour, shall be the greater of 

7 (i) one dollar ($1.00) per·MWh, or (ii) the amount by which 

8 seventy percent (70%) of the· "Firm On-Peak" price per MWh 

9 reported by Dow Jones in the "Dow Jones NP15 'Electricity Price 

10 Index" applicable to the period of determination exceeds one 

11 dollar ( $1. 00); and 

12 

13 (b) ~n Off-Peak Hour, shall be the greater 

14 of (i) one dollar ($1. 00) ·per MWh, or (ii) the amount by which 

15 seventy· percent (70%) the "Firm Off-Peak" price per MWh reported 

16 in the "Dow Jones NP15 Electricity Price Index" applicable to 

· l 7 the period of determination exceeds one. dollar ( $1. 00) . 

18 

19 16.4,3 In .the everit that Dow Jones ceases 

20 publication and reporting of such "Firm On-Peak" or "Firm Off-

21 Peak" pricing information for NP-15, . then (a) the Parties shall 

22 immediately attempt to reach a~reement with respect to an 

23 equivalent successor index, and (b) City shall continue to 

24 charge, for an interim period, the Excess Energy Rate. in effect 

25 on the day immedi~tely prior to such cessation of. suGh 

2 6 publ'ication until the day that an equivalent successor index is 

27 agreed to by the Parties, or a final decision resolving the 

2 8 Parties' dispute with respect thereto is issued under Section 

29 23, and (c) the Excess Energy Rate shall be retroactively 

3 0 · redetermined for all hours of the interim period in the manner 

31 provided for in Sect1on 16.4.2, .and (d) based thereon City shall 

32 determine the amounts.that Turlock should have paid for 
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1 Available Excess Energy and Additional Avail.able Excess Energy·. 

· 2 delivered to. it during_ the interim period, and (e) if Turlock 
~ 

3 has overpaid for Available Excess Energy or Additional Excess 

4 . Energy· during the interim period, City shall promptly refund the 

5 · overpayment to Turlock, together with interest thereon com:i;:mted 

6 in the manner provided for in Section 17 .1 hereof, or (f) if 

7 Turlock has underpaid for Available Excess Energy or Additional 

8 Excess Energy during the interim period, . Turlock shall promptly 

9 pay the amount of the underpaYrnent to .. City, t.ogether with 

-10 interest thereon computed in the manner provided for in Section 

11 . · i7 .1 hereof. 

12 

13 

14 

15 

16.5 Reserve Support Charge 

16.5.1 During the Second Period,. Turlock. shall pay 

16 City on a monthly basis to reimburse City for a portion of 

17 City's capacity reserve costs, provided that the maximum payment 

18 of the Districts during any Year shall be $700, 000. The <_:!harge 

19 for any month shall be a unit charge in dollars· per kilowatt 

20 month equal to the total capacity' reserve costs paid by City to 

21 PG&E for such month divided by the capacity of the Project as 

22 stated in Section 6. 

23 

24 16.5.2 Turlock's payment to City shall be equal to 

25 Turloc~' s On-Peak Demand for each month as set forth on Column C 

26 of Table B-1 of Appendix B hereto, multiplied by the above 

27 determined unit charge. During any month when the-total 

28 payments by the two Districts for said reserve support charge 

29 would bring the total for such Year to more than $700,000, such 

30 reserve•. charge by the Districts for said month shall be 

31 proportionately re.duced su.ch that the $7"00, 000 annual payment is 

32 not exceeded and shall not be levied for any. subsequent month of. 
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1 such Year. Further, rates determined pursuant to Appendix D 

2 shall not include any reserve support costs. 

3 

4 16.5.3 The Class 1 Energy Rate determined by City 

5 pursuant to Appendix D · shall·· not include any ·reserve support 

· 6 costs, and neither the reserve support charge nor the expenses 

7 it is intended to recover shall, as a result of this Agreement, 

8 be deemed to be the type of costs contemplated by Section 9(1) 

9 of the Raker Act. 

10 

11 16.5.4 City shall.not charge Turlock a reserve 

12 support charge for capacity reserve costs incurred by City in 

13 any month during the First Period or the Third Period of this 

14 'Agreement. 

19 17.1 Any refund or amount due under this Agreement which 

20 is not timely paid pursuant to Section 15 .2 shall accrue 

21 interest at an annual rate compounded monthly from the date 

22 payment is· due. until the date payment is .made. The interest 

23 rate applicable to any refund or amount due during a given 

24 period shall be the lesser of (a) the daily "Bank.prime loan" 

25 rate reported by the Federal Reserve System in Statistical 

26 Release H.15, or its successor, which is in effec.t during such 

27 period, or (b) the maximum interest rate permitted by law~ such 

28 interest computed monthly for each month or fractional period 

29 thereof. Interest. which is accrued but unpaid as of the first 

30 day of a calendar month shall be added to the total amount due 

31 as of that day· and thereafter bear int.erest in the same manner 

32 as the principal due under the bills .. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 .. 

15 

16 

. 17 

18 

19. 

20 

21 

. 22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

17.2 If Turlock has disputed the amount· due under any bill 

rendered.by City pursuant to Section 15.l Turlock shall either 

pay the disputed amount or withhold payment of such disputed 

amount pursuant to the provisions of Section 15.2. City and 

Turlock shall meet., or otherwise discuss as mutually agreed, 

within. fifteen (15) days after City's receipt of Turlock's 

?Xplanation pursuant to Section 15.2.2, or by mutual agreement 

on the earliest possible date thereafter, to attempt to agree on 

any adjustment that may be appropriate: :tf the Parties do not 

agree within this fifteen (15} day period, as it may be extended 

by mutual agreement, the Parties shall resolve such disputes 

pursuant to Section 23 of this Agreement. Upon resolution of 

the' dispute, refund~ due Turlock or payments due .the City will 

be made.with interest.calculated from the date the·payment or 

refund was due to the date the' refund or payment of the disputed 

amount occurs at the interest rate specified in Section 17·.1 . 

17.3 If either party is not notified of any error in a 

bill within (3) years from the payment due date of the bill, 

such bill shall be deemed.to be correct, without recourse by 

either.Party . 

18. COVENANTS OF TURLOCK 

18 .. 1 Turlock agrees that no Power sold to it under. this 

Agreement shall be·resold to any private person or corporation 

for purposes contrary to the provisions of the Raker Act. 

Turlock shall have the right and option to sell Power for resale 

if Turiock's total monthly load exceeds its amount of Available 

Energy taken in such month. 
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1 

2 18.2 Turlock warrants that the quantity of Requested 

3 Monthly Class 1 Energy shall be determined in compliance with 

4 the applicable provisions of· the Raker Act both as to purposes 

5 . of use and location of consumer's point of utl.lization and, when 

6 requested by City, Turlock shall demonstrate such compliance to 

7 City. 

8 

9 18.3 Turlock warrants that City shall not be liable for 

10 any disputes arising between Turlock and Modesto regarding .the 

·11 ·Allocation Agreement. 

12 

13 18.4 Turlock agrees to grant to City such permits for 

14 installation, operation and maintenance of structures a:nc;l 

15 equipment· on Turlock' s real property and such r:Lghts of access 

16 as may be required for the purposes of this Agreement. 

17 

18 

19 19. . COVENANTS OF CITY 

20 

21 19.1 City agrees to grant ·to Turlock such permits .for 

22 installation, operation and maintenance of structures and 

23 equipment on City's real property and such rights of access as 

24 may be required for the purposes of this Agreement. 

25 

26 19 . 2 City agrees to maintain and operate City' ·s 

27 transmission and generation facilities consistent with Prudent 

28 Utility Practice. 

29 

30 19.3 City shall use its best efforts to install, operate 

31 and.maintain such equipment as is necessary to provide to 
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1 Turlock a continuous exchange of 'informa.tion regarding the 

2 City's generation and transmission faciiities and loads. 

3 

4 19.4 City shall provide Turlock copies of all rate tariffs 

5 and agreements between City and third Parties which may affect 

6 the rates and terms and conditions of this. Agreement. · 

7· 

8 

9 ' 2 0 . RESPONSIBILITY 

10 

11 Each Party shall at its own -ri'sk and expense, in accordance 

12 with Prudent Utility Practice, maintain· and keep in good and 

13 safe condition and carefully operate .its own property and 

14 facilities used in delivering, metering or receiving. Power 

15 hereunder. 

20 21.1 Neither Party shall be considered to be in default in 

21 the performance of any of its obligations. under this Agreement 

22 when a. failure of. performance shall be due to· Uncontrollable 

23 Forces. Except to the .extent expressly provided to the· contrary 

24 in Section 21.3 hereof, the term Uncontrollable Forces shall 

25 mean any cause beyond the control of the Party affected, 

26 including but not restricted to, failure or threat of failure of 

27 facilities for sto.rage of water, generation or transmission o.f 

28 Power, including the failure of PG&E transmission facilities or 

29 the transmission facilities of others, flood, earthquake, 

30 tornado, storm, fire, l'ightning, epidemic,. war, riot, civil 

31 disturbance, or disobedience, labor dispute, labor or material 

32 shortage, sapotage, restraint by court order or order of, a 
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1 governmental agency or authority, and action or non-action by, 

2 or inability to obt~in the necessary authorizations or approvals 

3 fro~ any governmental agency or authority, other than the 

4 Parties or their Governing Boards,. which by exercise of due 

5 diligence such Party could not reasonably .have b.een expected to 

6 avoid and which by exercise of due diligence it has been unable 

7 to overcome. 

8 

.9 21·. 2 Nothing. contained herein shall be construed so as to 

10 require a Party (i) to settle any strike or labor dispute in 

11 which it may be involved or (ii) to agree to any terms or 

12 conditions of financing or obtaining authorizations or approvals 

13 which that Party deems unreasonable or burdensome. 

14 

15 21. 3 Uncontrollable Forces which would excuse the Parties 

16 · ·from fulfilling their obli~ations hereunder during the Second 

17 Period shall not include: 

18 

19 (a) Inadequacy o_f water for generation of electric 

20 energy caused by a drought; 

21 

22 (b) Failure of Project facilities for storage of 

23 water, generation or transmission of Power, except for cases 

24 whereby a· portion of Project facilities are damaged or 

2 5 destroyed, or shut down. in accordance with Prudent Utility 
. . 

26 Practice to prevent imminent· and substantial damage or 

27 destruction; provided, however, that in such cases City's 

28 obligations shall be excused but only to the extent provided for 

29 in subsection (c) below; 

30 

31 (c) Failur~ of PG&E fabilities or ihe facilities of 

32 others to deliver Turlock' s Firm. Class 1 Energy to the Point of 
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1 Delivery; provided, however, that (i) such obligations may be 

2 excused but only to the extent that PG&E or such other entity 

3 providing energy or transmission s~rvice curtailed or 

4 interrupted .such transmission service for reasons beyond its 

5 control and City could not obtain alternate energ·y at the Point 

6 of Del·ivery, ·alternate transmission services, or .alternate means 

7 of delivering Energy after exercising due diligence; and· (ii) 

8 provided, further,. that in the·event Project facilities are 

9 damaged or destroyed as provided in subsection (b) hereof and a 

10 faflu~e of PG&E facilities or the facilities of others occurs as 

11. hereinabove provided, then the Parties agree that Project Energy 

12 shall be used (1) first,·_ to meet the requirements of City 

13 Municipal Energy, and (2) second, to meet .the Class 1 Energy 

14 requirements of the Districts und~r the Raker Act, and (3) that 

15 if, after. meetin~ the requirements of ·City Municlpal Energy, 

· 16 there is not sufficient remaining ·Project Energy ·to meet the 

. 17 total Class 1. Energy .needs of the Dist.ricts I the.n SlJ.Ch remaining 

.18 Project Energy shall be proportioned betwe.eri the Districts on 

19 the basi's of their respective sha:i:-es of the total of _their Class 

2 0 1 Energy needs ; and ( iii) provided, further, that in the. event 

21 superseding state or federal governmental authorities act to 

22 control such allocation then the allocation to be·used by.City-

23 shall be consistent with such state or federally established 

24 priorities. 

25 

26 21.4 If either-Party is unable to fulfill.any of its 

27 obligations under this Agreement by reason of Uncoritroll.able 

28 Forces/ such Party shall give written notice as expeditiously as 

29 possible of such fact to the other Party and shall exercise.due 

30 diligence to remove such inability with all reasonable dispatch. 

-31 In such event, the Parties shall diligently and expeditiously 
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1 determine how they may equitably proceed to carry out the 

2 objectives of this Agreement. 

3 

4 

5 22. INSURANCE AND LIABILITY 

6 

7 22.l. During the term of this Agreement, each Party shall 

8 submit certification of self insuranc.e or evidence of .coverage 

9 obtained from,corrunercial·carriers, in a form acceptable to the 

10 other Party'· describing the levels. of coverage for Workers' 

11 Compensation, comprehensive general liability insurance, 

12 ·comprehensive automobile liability insurance and aircraft 

13 liability insurance. Such certification or. evidence of coverage 

14 shall be supplied annually. 

15 

16 

·17 

18 

22.2 Responsibilities of the Parties 

22.2.1 ·Each.Party shall take full responsibility 

19 for performance of its obligations under this Agreement and 

20 shall bear all. losses and damages directly resulting from such 

21 performance. Each Party shall indemnify, hold harml·ess and 

22 assume the defense of· the other Party, its governing board, the 

23 members of its governing 0 board and its offi<?ers, agents and 

24 employees from all claims, loss, damage, injury, and liability 

· 25 of any and every kind resulting from injuri'es to or death of 

26 · persons, including. employees of either· Party, ·arising out of or 

27 resulting from performance or nonperfori:nance of this Agreement 

28 or any action undertaken in furtherance ·of this· Agreement by the 

. 29 indemnifying Party or its agerits,. employees or contractors,· 

30 except to the extent that. any such claim, loss, damage, injury 

31 or liability is proximately caused by the willful misconduct of 

32 the indemnified Party, its governing board, the members of its 
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1 governing board· and its officers, agents, employe~s or 

2 contractors. 

3 

4 22.2.2 Indemnification provided above shall not 

5 apply in any instances . of° sole willful misconduct of. a· Party, 

6 its Governing :Board and its members,. officers, representatives~ 

·7 .agents or employees. 

8 

9 2 2 . 2 .. 3 A Party's obligations unde:i;·this Section to 

10 indemnify ._and hold ·harmless the other Party. shall not be limited 

11· .to the amount of .insurance proceeds, if any, received hy the 

12 Party being indemnified. 

13 

14 22. 2. 4 Each Party shall b_e responsible for 

· 15 protec.ting its facilities from possible damage by .reason. of 

16 1 .electrical .disturbances. or faults caused by the ·operation, 

'.17 faulty operation, or nonoperation of the other Party's 

18 .facilities, and such other Party shall not ·be liable for any 

19 such. damages so caused. 

20. 

21 

22 23. RESOLUTION OF DISPUTES AND ARBITRATION 

23 

24 23.1 It is the intent of the Parties that best efforts 

25 will be used to set.tle all disputes arisi::ng under this Agreement 

26 as a matter of normal business. · Failing such r·esolutiort the 

27 procedures set forth under this Section 23 shall be utilized, 

2 8 subject to the provisions of Section 17, if appropriate. 

29 

30 23.2 The Party initiating a dispute shall submit its 

31 written notice to the other stating completely the nature of the 

32 dispute and the specific grounds therefore. 
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1 

2 23.2.1 Upon receipt of the written notice of. 

3 dispute ~pecified in Section 23.2, the Parties Shall meet within 

4 15 days to attempt, in good fa~th, to resolve such dispute. 

5 •' 

6 i3.2.2 If the Parties are.unable,. within five days 

7 of the initial meeting, to resolve such disput~, each Party 

8 shall prepare a written statement setting forth its 

9 understanding of the nature of the dispute and the reasons for 

10 the position taken. . Copies of the written statements shall be 

11 submitted to a management team consisting of the General Manager 

12 of City's Public· Utilities Commission and Turlock' s General 

13 Manager within 15 days of the initial meeting.· 

14 

15 '23.2.3 If the dispu.ting Party· fails . to deliver its 

16 written statement. within the time specified in Section 23 .-2 .2, 

17 such Party shall be deemed to have waived all present and future 

18 claims with respect of such-dispute. 

19 

20 23. 3 The management team and the.ir advisors shall meef 

21 within five days of receipt of each Party's written statement to 

· 22 attempt to resolve . the dispute. 

23 

24 23.3.1 The management team shall use best efforts 

25 to attempt to resolve the dispute to the sat:i.sfaction of the 

26 Parties within 30 days of .receipt of the written statements. 

27 The Parties may agree to extend the time periods set forth in 

28 Section 23.3 and 23.3.1 . 

. 29 

30 23.3.2 If the management team fails t:o .resolvE3 any 

31 dispute within the period provided in Section 23.3.1, either 

32 Party may commence arbitration under Section 23.4. 
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1 

2 23.3.3 ·If the disputing Party fails to commence 

3 · arbitration in within fifteen days after the end of the 30-day 

4 period :stated in Section 23 .3 .1,. the disputing Party shall. be 

5 · deemed· to have waived all present and future claims with. respect 

:6 to such.dispute. 

7 

8 23. 4 The Parties agree that all disputes arising under 

9 · this Agreement that have not been resolved after conclusion of 

10 the procedures set forth in Sections· .23 .2 and 23. 3 shall be 

11 settled through binding arbi tr a ti on as provided. in this Section 

12 23. 4 providing such arbitration is commenced in acco'rdance with 

13 Section 23.3.2. 

14 

15 23·. 4 .1 Except as.otherwise provided in this Section 

16 23. 4, the arbitration shall be governed by the Commercial 

17 Arbitration Rules of the· American Arbitration Associat.1.ori (AAA) 

18 from time to time in force. Notwithstanding such rules (1) 

19 discovery shall be· permitted and the provisions of Califo·rnia . 

20 Code of Civil Procedures Sectibn 1283 .05, are incorporated by 

21 reference herein except that the Parties shall not use 

22 interrogatories a.s a means of discovery and (2) if such.rules 

23 and provisions as herein ·modified shall. conflict with the laws 

24 of the State of California then in force, that law shall govern. 

25 

26 23.4.2 Eithe.r Party may commence arbitration by 

27 serving written notice on its intent to commence arpitration 

28 upon the other Party within 15 days after· the end of the JO-day 

29 period provided in Section 23.3.1. Such Party shall be termed 

3 0 the 11 Initiating Party. /1 Should either Party fail to commence 

.31 arbitration within this ti:tne period, the Parties shall be deemed 
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.1 to have waived all present and future claims with respect to 

2 such dispute. 

23.4.3 The written notice shall express the Party's 

5 intent to institute arbitration under this Agreement and shall 

6 in adequate detail set forth the nature of the dispute, the 

7 issue to be arbitrated, the Party's position thereon and the 

8 remedy sought be such arbitration. 

9 

10 2 3 . 4. 4 Within 21 days of the receipt of the notice 

11 commencing arbitration arid statement of· the dispute . and proposed 

12 remedy required under Section 23. 4. 3, the other Party. shall 

13 serve a written ·res:Ponse upon the Initiating Party stating its 

14 un~~rstanding of the issues in dispute, its position thereon, 

15 the reasons supporting its position and its proposed remedy. 

16 The. statements reqliired under Section 23. 4 .3 and 23. 4. 4 .shall 

17 constitute the submittal. statement. 

18 

19 23. 4. 5 · Within 3 0 days after delivery of the 

20 Initiating Party 1 s written notice to commence arbitration, the 

21 Parties shall meet for the purpose of selecting three impartial 

22 arbitrators. In the event the .Parties are unable to agree on 

·23 the selection of three arbitrators at such meeting, they shall, 

.24 within 15 calendar days of such meeting, request the American 

25 Arbitration Association (or a similar organization if the 

26 American Arbitration Association should not at that time· exist) 

27 to provide a list of five impartial arbitrators from which to 
. . : 

28 select the necessary remaining arbitrators. Within 30 days 

29 after the date of receipt.of such list, the·Parties shall take 

30 turns striking names from said list until three arbitrators have 

31 been selected. The arbitrators selected shall be available to 

32 serve and shall be skilled and experienced in the field of the 
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1 dispute and no person shall be eligible for appointment as an 

2 arbitrator who is a director, officer or employee of either of 

3 the Parties or is otherwise interested in the matter .to be 

4 arbitrated. Within ten days after such selection, the Parties 

5 shall· submit to the arbitrators the written notice and submittal 

6 statements prepared pursuant to Sections 23. 4. 3 and 23. 4. 4. 

7 

8 23 .. 4.6 Within 10 calendar days after the selection. 

9 of the arbitrators; the Parties shall meet with the arbitrators 

10 to establish a schedule for discovery, initiai hearing, the .time 

11 for ·the arbitrators to issue a decision after· the close o'f 

· 12 hearing and the rules for consideration and presentation. of the 

13 arbitrators' decision.· 

14 

15 23.4.7 The Parties may settle at any· time before 

· 16 'the issuance of.the arbitrator's decision. 

17 

18 . 23. 4. 8 · The decision of the arbitrators shall accept 

19 one ~arty' s proposal and shall include findings· .with respect to 

20 the 'issues involved in the dispute. The arbitrators' shall make 

21 their decision in accordance with Prudent Utility Practice and 

22 applicable standards of law. .An agreement of any two of the 

23 arbitrators to accept a Party'sposition shall constitute the 

24 decision of the arbitrators. The arbitrators may not grant any 

25 remedy or relief which is inconsistent with this Agreement. The 

26 ·arbitrators shall specify the time within which the Parties 

27 shall comply with the decision. In no event shall the 

28 arbitrators' decision contain findlngs on issues not contained 

29 in or grant .a remedy beyond that sought in the submittal 

30 statement .. 

31 

83 



1 23.4.9 The decision of the ·arbitrators may be 

2 enforced by any court or agency having jurisdiction over the 

3 Party against whom the decision is· rendered. 

4 

5 23.4.10 Should a .Party. fail to. respo;nd·to the 

6 .schedule established under Section 23. 4. 4 in a timely manner, 

7 that Party shall be deemed to have waived all present and future 

8 claims with respect to such dispute. Such schedule may ·be 

9 modified by agrE:etnent of the Parties. 

10· 

11 .. 23. 4 .11 . The arbitrators shall have no authority I 

12 power or jurisdiction to alter,· amend, change, modify, add to, 

13 or subtract· from arty of the provisions of this Agreement, nor . to 

14 consider. any issues arising other than from the language in and 

15 authority derived from this Agreement. 

16 

17 23.4.12 · The Parties agree that the· decision of the 
. . 

18 arbitrators shall . be binding upon both· Pp.rties and that the 

19 Pi:i,rties shall take whatever action is required to ·comply with 

2 O · . the accepted proposal . 

21 

22 23.4.13 Any and all expenses, excluding attorney'·s 

23 fees, associated with the arbitration shall be borne by the 

24. nonprevailing· Party except that if ·a resolution of .the dispute 

25 is reached before the arbitrators issue an award, such expenses 

2 6 ·shall be borne by the Party which commenced the.arbitration. 
. , I 

27 Each Party shall bear its own attorney's fee .. 

28 

29 23.4.14 Should any Party fail to abide by the 

30 . decision· of the arbitrat.ors, the other Party may immediately 

31 seek relief in law or equity as may be appropriate. In such 

32 event, the prevail.ing Party shall be entitled to any damages, if 

84 



1 any,. caused by· the non-prevailing. Party's failure to· abide by 

2 the arbitrators 1 decision, and expenses caused by the 

3 enforcement of the arbitrators' decision, including, but not 

4 limited to, attorney fees. 

5 

6 

7 2 4 . TERMINATION 

8 

9 24 .1 This Agreement shall terminate as of July 1, · 2 0151 

10 unless it is terminated earlier by the agreement ·of the Parties 

11 or by either Party pursuant to this Section 24 or Section _25. 

12 Termination shall 'be a remedy of last. resort for material breach 

13 of this. Agreement, to be exercised only after the Parties have 

14 · .. ex.hauste(l all other remedies provided for in this Agreement. 

15 

16 ·24. 2 After. termination pursuant to this .. Section 24 or· 

17 Section 25, all rights provided under this Agreement. shall. 

18 terminate, and neither Party shall· claim or .assert any 
' ' 

19 continuing right to receive performanCE? of the .other .Party' S 
' ' 

20 obligation under this. Agreement.· Notwithstanding the foregoing, 

21 any suc.h termination of this Agreement shall not release either· 

22 · Party from any liability· under this Agreement, whether of 

23 ' ir{de:mni ty or otherwise f which had c;;,ccrued or which arises out of 
' 

24 any claim, other than for Power or services provided under this 

25 Agreement, that had a·ccrued at the time of termination. Any 

2 6 right to" the paytnent ·of money for transactions occurring prior 

27 to the termination shall continue, and the provisions of Section 

2.8 1 7 shall continue to apply to such right to the payr:nents of 

·29 money. 

30 

31 24. 3 Upon termination or expiration of this Agreement (a) 

32 the respective rights and obligations of the Parties.with· 
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1 respect to the' purchase, .sale or delivery of energy from the 

2 Project shall be governed py the Raker Act, and (b) each Party 

3 agrees for the benefit of the other Party that it shall not 

4 thereafter assert that this Agreement was, or was i.ntended to, 

5 lessen, affect or i:rnpair in any manner the rights, benefits or 

6 privileges of the other Party acquired or existing through or by 

7 means of .the Raker Act. Notwithstanding the provisions of 

8 Section 24. 2 hereof, the Parties specifically intend· and agree 

9 that this ·section 24.3 shall survive any termination and shall 

10 be and remain binding on the Parties upon expiration of this 

11 Agreement. 

12 

.13 

14 25. PROTECTION CLAUSE 

15 

16 25.1 Neither Party to this Agreement shall initiate, 

17 cause; support or ·engage in any attempts to frustrate the terms 

18 and· conditions·or purposes of this Agreement or the Raker Act to 

19 the extent the attempt would affect .the terms and conditions of 

20 this Agreement or the Raker Act. 

21 

22 25.2 The Parties shall jointly defend this Agreement and 

23 .the Raker Act against any acts, attempts, orders or decisions -

24 judicial, legislative, regulatory or administrative - that would 

25 adversely affect the basic terms and conditions of this 

· 26 Agreement. 

27 

28 25.3 If any subsequent judicial, regulatory, legislative 

29 or administrative act, decision or order precludes either Party 

30 from substantially. realizing the benefits of this Agr~ement, the 

31 Parties shall use their best efforts to amend this Agreement to 

32 the end that the mutual benefits of this Agreement will be 
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1 realized by both Parties throughout the term o.f this Agreement. 

2 If, after diligent and good faith effort by both· Partie.s, this 

3 Agreement cannot be so amended to prevent .the substantial 

4 deprivatlon of the benefits o~ this Agreement to either Party, 

5 then at any time after one ( 1) year after the occurrence of the 

6 action which causes such substantial deprivation: provided such 

7 action is still in effect at the. time, either Party shall have 

8 the right to terminate this Agreement upon advance written two 

9 and one-half (2 %) years notice. 

10 

11 25.4 In the event of a. dispute as to how best to amend 

12 . this Agreement pursuant to. Section· 25. 3,. either Party may, ·at 

13 any time, refer the mat.ter to the management team for resolution 

· 14 pursuant to the terms. of Section 23. 2 and 23. 3. ·· If the 

15 · management team fa.ils. to reach an agreement the matter shall be 

.. 16 referred to arbitration pursuant to s.e.ction 23. 4 provided,. 

·17 however, (a) that.such arbitration shall be.nonbinding, (b} the 

1.8 arbitrators shall have .the authority to issue a decision reached 

19 in accordance with the standards of Section ·23. 4. 8 but not 

20 .necessarily ba~ed entirely· on either Party's. proposal and (c) 

21 Sections 23.4.9 through 23.4.14 s.hall not apply. If the 

22 decision of thE? arbi t:rators ·is not acceptable to both Parties· . . . 

23 and they do not .otherwise agree how to amend this Agreement, 

24 either Party may. seek relief in a court of competent 

25 jurisdiction. 

26 

27 

28 26. SEVERABILITY 

29 

30 Except as provided pursuant to Section 25, in the event 

31 that any of the t;:.erms, covenants or conditions of this Agreement 

32 or the application of any such term, covenant ·or condition shall 
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1 be held invalid as to any person or circumstance by any court 

2 . having, or by the Secretary of the Department of Interior to the 

3 extent that the Secretary has jurisdiction in these ·matters, all 

4 other terms, covenants or conditions of this Agreement and their 

5 application shall not be affected thereby, but shall remain in 

6 force and effect unless a court. holds that the provisions are 

7 not separable from all other provisions of this Agreement. 

8 

9 

.10 2 7 . WAIVER OF RIGHTS 

11 

12 Any. waiver .at any time by a Party of its rights with 

13 respect to a default or any. other matter arising in connection 

14 .with this Agreement shall not be deemed a waiver with respect to 

15 any subsequent default·or matter. 

16 

17 

18 28. THIRD PARTY RIGHTS 

19 

20 This Agreement is for the sole benefit of the Parties and 

21 shall not be construed as granting rights to any person other 

22 · than the Parties other than su.ch provisions affecting the 

23 Districts as provided herein or imposing obligations on any 

24 party or granting rights to any person other than a Party. 

25 

26 

27 29. GOOD FAITH. 

28 

29 Each Party shall use its best efforts and work diligently 

30 and in' good faith t.o carry out the obligations imposed by this 

31 Agreement. 

32 
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1 

2 3 0 . DILIGENCE 

3 

4 Whenever.any act :i_s required to be performed under the 

5 terms of this Agreement and· the ma.nner in whicJ:i such act is. to 

6 pe performed is not otherwise specifically detailed, then such 

7 act shall be performed in a diligent and timely manner in 

8 accordance with Prudent Utility Practice. 

9 ' 

10 

.11 31. TIME IS OF THE ESSENCE 

12 

13 Time is of the essence with reference to all provisions of 

14 this Agreement. 

15 

16 

17 3 2 . APPLICABLE LAWS 

18 

19 Except as otherwise required by law, this .Agreement is made 

'2 0 under arid shall be deemed to be governed by the' laws of the 

21 State of California or the laws of the United States, as 

22 applicable. 

23 

24 

.25. 33. EXAMINATION OF RECORDS 

26 

27 Authorized representatives of each Party will be permitted 

2 8 upori ·reasonable notice and at' reasonable times to vi::;i t the 

29 offices of the other Party and to. examine and copy all records 

30 and papers pertaining to.this Agreement, provided that any 

31 records and papers which are exempt from disclosure shall be 
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1 ·properly safeguarded by.each Party·so as to ensure their 

2 continued exempt status.· 

3 

4 

5 3 4 . DELIVERY OF DOCUMENTS AND DATA 

6 

7 Each Party agrees, upon request by . the other Party, to 

8 make, execute and deliver any and all documents and data 

9 reasonably required to implement this Agreement. 

10 

11 

12· 35. QUARTERLY RECONCILIATION OF AVAILABLE ENERGY . 

13 

14 3 5 .1 Commencing with the first quarter of calendar year 

15 2008 and qu~rterly thereafter during the term of this Agreement, 

16 Available Energy shall be reconciled by City in accordance with 

17 provisions of Appendix F hereto. 

18 

19 3 5 . 2 A copy of such reconciliation, together with notice 

20 of the applicable remedy, if .any, that City elects with respect. 

21 to the quarter of determination shall be provided to Turlock 

2 2 within the time and in the manner provided in Appendix F. 

23 

24 35. 3 The payment of monies due and the supply and 

25 scheduling of energy in respect· of ·any such· quarterly 

26 ·reconciliation shall be made or supplied by City or Turlock, as 

2 7 the case may be, within the time and in the manner provided. 

28 therefor in .Appendix F. · . 

29 

30 3 5; 4 City shall provide Turlock promptly, on a non-binding 

31 basis, such estimates City may prepare from time to time in the 
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1 normal course of business .of expected Project Energy and 

2 expected City Municipal Energy for future months: 

3 

4 

5 .. 36. RELATIONSHIP OF THE PARTIES 

6 

7 :The covenants, obligations, and liabilities of each Party 

8 are intended to be several and not.joint or collective and 

9 nothing here.in contained shali be construed to create an 

10 association, joint venture, trust, or partnership, or to impose 

11 a trust or partnership covenant1. obligation· or liability 'on cir 

12 with regard to either . Party. Each Party shall be individually 

13 responsible for its own covenants, obligations, and liabilities 

14 under this ·Agreement.· ·Neither party shall be under the control 

15 of or shall· be deemed to control the._other Party. Neither Party 

16 shall be the agent of or have the right or power to bind the 

17 other Party without its· express written consent, except as 

18 expressly provided in this Agreement. 

19 

20 

21 3 7 . . ASSIGNMENT 

22 

23 37.1 All covenants and agreements contained in this 

· 24 Agreement shall inure to the benefit of City and Turlock and 

25. their respective-successors and assigns; provided, that neither 

26 Party may transfer or assign its interest or rights urider. this 

27 Agre·ement without written permission of the other Party, ·which 

28 such written permission shall not be unreasonably refused. No 

29 such permission shall be required in the case of the transfer or 

30 assignment of a Party's interests or rights or the assignment of 

31 the security interest therein to the following: 

32 
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1 (i) any trustee or secured party, as security 

2 for bonds or other indebtedness, present or future, and such 

3· trustee or secured party may, if .so empowered, sell or otherwise 

4 realize upon such security· in foreclosure or other suitable 

5 proceedings, possess or take control thereof or cause a rec.eiver 

6 to be appointed with respect thereto and otherwise succeed to 

7 all interests and rights of the Party making the assignmenti 

8 

9 

10 

11 

12. 

13 

14 

15 

16 

(ii) any entity acquiring all or substantially 

all' the property cif the Party making the transfer; .or 

(iii) any entity into .which or with which the 

·Party making the transfer may be merged, consolidated or 

affiliated. 

37;2 Notwithstanding the provisions of·section 36.l, 

17 neither Party may transfer or assign its rights or· obligations 

18 for the purchase or .sale· of Power unless such transfer or 

19 assignment does not violate the terms and conditions of the 

2 0 Raker Act. 

21 

22 

2 3 3 8 . AMENDMENT 

24 

25 38 .1 Except as provided for expressly herein, neithe:i:- this 

26 Agreement nor any terms hereof may be amended, supplemented, 

27 waived or modified except by an instrument in writing executed 

28 by the City's General Manager of Public Utilities and Turlock's 

2 9 General Manager. 

30 

31 38.2 Any amendment, supplement or modifications to any 

32 appendix to this Agreement shall not cons.titute an amendment of 

92 



1 the Agreement. Such amendments, supplements or modifications 

2 shall become effective upon. approval by the City's General 

3 Manager of Public Utilities and Turlock's General Manager. 

4 

5 

6 3 9 . EXTENT OF AGREEMENT 

7 

8 This. Agreement represents the· entire ·and integrated 
. . . 

9 agreement between City and Turlock and supersedes all prio~ 
10 negotiations, representations or ag.reements, either written or 

11 oral, unless specifically incorpor~ted into this Agreement by 

12. writing contained herein. 

13 

14. 

15 40. CONSTRUCTION 

16 

17 Arnb'iguities in the wording of this Agreement shall. not be 

.18 construed for or against. either Party arbitrarily but shall be 

19 construed. in the manner which most accurately reflectE? the 

20. intent of the Parties at the time of execution of this Agreement 

21 and is otherwise consistent with the nature of the obligations 

22 of the Parties with respect . to . the matter being construed. 

23 

24 

25 41. CAPTIONS 

26 

27 .All indexes, titles, subject headings, section titles and 

28 similar items .are provided for the purpose ·of reference and 

· 29 convenience and are not intended to affect the meaning of the 

30 contents or scope of this Agreement. 

31 

32 
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1 

2 

3 

4 

5 42 • PUBLICITY 

6 

7 In all media releases and reports that are issued or 

8 prepared for this Project, City and Turlock shall use reasonable 

9 efforts to mention both Parties .. 

10 

11 

. 12 43 . NOTICES 

13 

14 Any notice, demand or r,equest provided .for in this 

15 Agreement shall. be in writing and shall· be deemed properly 

16 served, given or made if delivered in person or sent by first 

17 class United States mail, postage prepaid, to: 

18 

19 

20 

TO CITY: 

21 . General Mari.ager 

22 Publ:lc Utilities Commission 

23 City and County of San Francisco 

24 1155 Market Street 

25 ·San Francisco, California 94103 

26 

27 TO TURLOCK: 

2 8 General Manager 

29 Turlock Irrigation District 

30 333 East Canal Drive 

31 P . 0 . Box 9 4 9 

32 Turlock, California 95381-0949 
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1 

2 The ·names and ·addresses of the above recipients may be 

3 chan.ged by. appropriate notice from one Party to · the other. 

4 

5 

6 

7 4 4 . MUTUAL RELEASE 

8 

9 · Concurrent with the execution of this· Agreement, the 

10 Parties agree to release and settle all claims each Party may 

11 have against the other arising from or ·related to .the Prior 

12 Agreement by entering into and executing a mutuai release 

13 agreement substantially in the form attached hereto at Appendix 

14 E. 

15 

16 

17 45. RECISSION OF NOTICE 

18 

19 City hereby rescinds that certain notice of terminati·on of 

20 the Prior Agreement hand delivered· by it to Turlock on August 

21 13, 2001. 

22 

23 

24 46. EXECUTION IN COUNTERPARTS 

25 

26 The Parties agree that this Agreement may. be. executed in 

27 counterparts, each of which shall be deemed an original, but all 

28 of which together shall constitute one and the same instrument. 

29 

30 

31 [Remainder of page intentionally left blank.] 
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1 

2 

3 

4 

5 

7 

8 

9 

IN WITNESS WHEREOF, the Parties have caused this Agreement 

to be executed in triplicate by their respective officer's 

thereunto duly authorized on this /St/ti day of f/-,u . .'/ 2005. 
-- I 

PUBLIC UTILITIES· COMMISSION 

OF THE CITY AND COUNTY OF 

SAN FRANCISCO 

GENERAL MANAGER 

.PUBLIC UTILITIES COMMISSION 

APPROVED AS TO FORM: 

City Attorney 

Donn W. Furman 

Deputy City Attorney 

· Authorized by Public Utilities 

Commission 

Resolution No. : 

APR 1 4 2005 
Adopted: 

Attest: 

MARY JUNG 

Secretary 

TURLOCK IRRIGATION DISTRICT 

By 

GENERAL MANAGER/CEO 
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* .2 days before Preschedule Day 
2 days before.Preschedule Day 
2 days before Preschedul.e Day 
2 days· before Preschedule Day 
2 days bef9re Preschedule Day 
2 days before Preschedule Day 
2 days before Preschedule Day 

CCSF -+ TI:D 
2:30 PM: 
Base Active Day Schedule 
Notice of Ramping Headroom and Spinning 
Reserve Headroom 
Notice and Of fer of Available Excess Energy 

* Reference is to a Business Day. 

* 

11:00 

APP:E 'X A-1 
SCHEDULI~~ CALENDAR 

(THIRD PERIOD) 

Adjusted Base Active Schedule 
-- or --
Notice of Ramping Schedule Election and 
-- and --
Base Active Day Ramping Schedule 
-- and --
Available Excess Energy Schedule 

CCSF -+ TID 
.12·: 00 l?M: 
Confirm or Reject: 
Adjusted Base Active Day Schedule 
-- or --
Base Active Day Ramping Schedule 

CCSF -+ TI:D 
1:30 PM: 
Additional· Available Excess Energy Schedule*'** 

TI:D -+ CCSF 

2:30 l?M, or within 2 hours of receipt of Additional, 
Available Excess Energy Schedule, if earlier: 
Accept or.reject Ac;lditional Available Ex'cess Energy 
Schedule. 

CCSF -+ TID 
3:00 PM: 
Confirm or Reject Available Excess Energy Schedule 

** Typical Preschedule Days are illustrated. See Section 11.2.3 of the Agreement. 
*** Applicable only through December 3.1, 2007. 

10:30 AM: 

Preschedule Day** 

F 

M 
TU 

w 
Th 
Th 
F 

CCSF -+ Scheduling 
Representative 

Final Schedule 

CCSF -+ TID 
11:00 AM: 
Final Schedule with confirmation of 
Turlock's components · 

Active Day 

---
M 

Tu 
w 

Th 
F 

Sa 
Su 



* 2 days before Preschedule nay 
2 days before Preschedule Day 
2 days before Preschedule Day 
2 day.s before Preschedule Day 
2 days before Pres~hedule. Day 
2 days before Preschedule Day 
2·days before Preschedule Day 

CCSF .... 'l'l:D 
2:30 PMi 
Base Firm Active Day Schedule 
Notice of Ramping.Headroom and Spinning 
Reserve Headroom 
Notice and Offer of Available Exce~s 
Energy 

·* Reference :j.s to a Bu~iness Day. 

APPE' X A-2 --. 
$CHEDUL1~cl CALENDAR 

(SECOND PERIOD} 

* · 1 day before Preschedule pay 
1 day before Preschedule Day 
1 day be.fore Preschedule Day 
1 day before Preschedule,Day 
1 day before Preschedule Day 
1 day before Preschedule Day 
1 day before Preschedule Day 

T:ID ..., CCSF .. 
11:00 AM: 
Notice of Ramping Schedule Election 
-- and --
Base Firm Active Day Ramping Schedule 
-- and --
Available Excess Energy schedule 

CCSF _, Tl:D 
12:00 ·PM: . 
Confirm or Reject Base Firm Active Day 
Ramping Schedule 

CCSF..., 'l'J:D 
1:30 PM: 
Additional Available Excess Energy 
Schedule. 

TI:D .;... CCSF 
2:30 PM, or within 2 hours o.£ receipt 
of Addit.ional Ava.ilable Excess _:En.ergy 
Schedule, if earlier: 
~ccept or reject Additional Available 
Excess Energy Schedule 

CCSF -. TJ:D .. 
3:00 PM: 
Confirm or Reject Available Excess 
Energy Schedule 

Preschedule Day** 

F 
M 

Tu 
w 

Th 
Th 
F 

CCSF .... Scheduling 
Representative 

10:30 AM: 
Final Scl).edule 

CCSF ..., Tl:D 
11:00 AM: 
Final Schedule with 
confirmation of Turlock's 
components 

** Typical Preschedule Days are illustrated. See.Section 11.2.3 of the Agreement. 

Active Day 

M 

Tu 
w 
Tn 
F 
Sa 
Su 
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APPENDIX B 

FIRST PERIOD AND SECOND PERIOD 
SALES,.PURCHASES, AND SCHEDULING 

1 

2 

3 

1. DEFINED TERMS 

4 Whenever used in this Appendix B, terms initially 

5 capitalized shall have the meanings set forth below and if not 

6 defined herein shall have the meanings_ ascribed to them in 

7 Section 4 of the Agreement. In all cases the singular. of a term 

8 shall include the plµral and the_ plural shall include the 

9 ·singular. 

10 

11 1.1 Base Fiim Active Day Schedule: A schedule for 

12 delivery of Firm Class i Energy on _an Active Day determined by 

13 reference to the values .for Base On_-Peak Demand, Base Off-Peak 

14 De:r;rland, Base On-Peak Energy and Base Off-Peak Energy set ·forth 

15 at Table B-1 applicable to the month and year of the Second 

16 Period in which the determination is to be made. 

17 

. 18 1.2 .Base Firm Active Day Ramping Schedule: A Ramping 

19 Schedule submitted by Turlock for an Active Day pursuant to 

. 2 0 Section 5 . 1 hereof. 

21 

22 1.3 Final Base Firm Active D·ay Schedule: The Base Firm 

23 Active Day Ramping Schedul.e if confirmed by City pursuant to 

24 Section 4. 3 (b) hereof. and if not so confirmed 1 then the Base 

25. Firm Active Day Schedule.· 

26 

27 

28 

29 
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1 2. 

2 

3 

4 

5 

FIRST PERIOD SALES AND PDRCHASES 

2.1. Class ·1 Energy Supplied 

The Parties a_cknowledge and agree that during th~ 

6 · First Period City supplied· arid delivered the following amounts 

7 of Class 1 Energy to Turlock: 

8 

9 

10 

11 

12 

13 

Month. and Days Quantity 

(2004) 

February 14-29 4,905,750 KWh 

March 1-31 10,187,400 KWh 

April 1-30 10,488,000 KWh 

May 1-31 ·13,800,800 KWh 

June 1-30 ·. 17 f 097 f 600 KWh 

2.2 Adjustments to Class 1 Energy Supplied 

The Parties further acknowledge and agree that they 

· 14 . -have reconciled to their mutual satisfac.tion any disputes or 

.15 differences between them. relating to Turlock' s estimate qf and 

16 subsequently reported use of Class 1 Energy and City's estimate 

·. 17 · ·of and subsequently· supplied amounts of Class 1 Energy during 

18 the First Period, and that as a result of such reconciliation: 

19. 

20 (a) Turlock agreed to and returned·to City 

21 the amount of 489, 600. KWh with respect to the ·over delivery ·of 

2.2 Class 1 Energy that occurred in July 2-004 by reducing its Firm 

23. Class 1 Energy for the second month of the Second Period (Augi.lst 

24 2004) by that amount; 

2 



1 

2 (b) City agreed to and supplied Turlock 

3 .with the additional amount of 1,098,200 KWh with respect to the 

4 under delivery of Class 1 Energy that occurred in May 2004 by 

5 increasing Turlock's Firm Class 1 Energy in the first month of 

6 the Second Period (July 2004) by that amount;· 

7 

8 (.c) Turlock agreed to and paid City a Class 

9 1 Energy Rate of $0. 01799 for. Class 1 Energy delivered; and 

10 

11 (d) The foregoing rate for energy shall be 

12 accounted for, adjusted, and reconciled. by City in determining· 

13 the Class 1 Energy Rate in the manner provided in Appendix D of 

14 the Agreement. 

15 

16 

17 

2.3 First Period Acknowledgement 

18 The Pa~ties acknowledge and agree that with respe~t 

19 to the First Period, the foregoing fully satisfies and 

2 0 discharges any obligation of City to supply or. deliver or any 

21· right or obligation of Turlock to request and purchase Class 1 

22 Energy under Section· 9 (1) of the Raker Act and any right or 

23 obligation of City to receive payments for service in the First 

24 Period other than through reconciliation in accordance with the 

25 procedures set forth in Appendix D. 

26 

27 3. 

28 

29 

SECOND PERIOD . SALES, PURCHASES AND SCHE.DULING 

3.1 The sale, purchase, scheduling and delivery of Firm 

3 0 Class 1 Energy, Available Excess Energy, Additional Available 

31 Excess Energy, Spinning Reserve, and Spinning Reserve Energy 

3 



1 duri~g the Second Period shall be made under the terms and 

2 · conditions set forth below. 

3 

4 3.2 City shall supply from the Project (or from purchases 

5 it makes from third parties) and shall schedule and del.i ver such 

. 6 Firm Class 1 Energy to Turlock in the manner provided in Section 

7 4 hereof, and Turlock shall purchase such Firm Class 1 Energy at 

8 the rates and charges set forth in Section 16 of the Agreement. 

9 

10 3.4 City shall provide reserves 'and services to support 

11. Turlock' s Firm Class 1 'Energy and· ':):'urlock shall pay for such 

12 reserves and services in accordance with Section 16 of the. 

13 · Agreement. 

14 

15 . 3 . .5 City may offer to make'Spinning Reserve available to 

16 Turlock and may· offer to supply and deliver Spinning Reserve 

17 ·Energy to Turlock and, in either case, shall do so at such times 

18 and on the terms and conditions set forth in Sec'tion 8 of the 

19 Agreement and Turlock shall accept Spinning Reserve Energy at 

2 0 the Points of Deli very and shall return Spinning Reserve Energy 

21 to City within the time and in the manner provided for in 

22 Section 8. 3 of the Agreement. 

23 

24 3.6 City may offer to sell and deliver Available Excess 

25 Energy and Additional. Available Excess Energy to Turlock and 

2 6 shall do so at such times and on the terms. and conditions set 

27 forth in Section 4 hereof, and Turlock purchase such Available 

28 Excess Energy and such Additional Available Excess Energy·as 

29. delivered to it at the rates provided therefor in Section 16 of 

3 0 the Agreei:nen t . 

31 
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1 3. 7- All energy to be sold to Turlock during the SeconP. 

2 Period shall be scheduled in accordance with Section 4 hereof 

· 3 and energy so scheduled ·::;hall be de.livered by City to Turlock 

4 . and shall be purchased. and accepted by Turlock. at the Points of 

· 5 Delivery. 

6 

7 3.8 The Parties acknowledge and agree that with respect 
•, 

8 to the Second, Period (a) City's commitment to supply Firm Class 

9 1 Energy to Turlock in the amounts and on the terms hereinabove. 

10 provided satisfies and discharges any· obligation· of City to 

· 11 supply and deliver, and any right of Turlock to :i:-eqiiest and 

12 purchase,. Class 1 Energy, and (b) there shall be no Overage 

13 Energy or Shortfall Energy. 

14 

15 4. ; SCHEDULING OF ENERGY DURING THE SECOND PERIOD 

16 4.1 Ten ( 10) business days prior to the beginning of 

17 a month: 

18 

19 (a) City shall provide Turlock with City's 

20 preliminary estimates of Availab).e Excess Energy in the 

21 half-hour.s of the following month; and 

22 

23 (b)' Turlock shall provide City with a report, 

24 which shall be provided in writing and, if Turlock finds it 

25 practicable, also shall be provided in a format capable of 

26 being. imported electronically into a ·spreadsheet format, of 

27 its meter readings of Qualified Energy for the preceding 

28 month, together with. copies of the workpapers and·other 

. 29· supporting documentation utilized by Turlock in calculating 
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1 such· Qualified Energy and, promptly thereafter correc,tions 

2 to such meter readings, if any.-
'-

3 

4 4.2 Two ( 2) business .days prior to the Preschedule 

5 Day for an Active Day and by n:o later than the time 

6 provided . therefor in 'the Scheduling Calendar,· City shall 

7 · .provide Turlock with: 

8 

9 (a) a Base Firm Active Day Schedule; and 

10 

11 (b) notice of Ci tx' s determination of th~ 

12 availability of Ramping Headroom and Spinn~ng Reserve 

13 Headroom; and 

14 

15 ( c) City's determination of .and offer to sell 

16 Available Ex.cess Energy to Turlock in each half-hour of an 

17 Active Day. 

18 

19 4.3 ·One ( 1) . business day prior to . the Pie schedule 

20 Day for an Active. Day and by no later than the time 

21 provided therefor in the Scheduling Calendar, Turlock: 

22 

23 (a) . may· elect to submit a Base Firm Active 

24 Day Ramping Schedule if City has notified Turlock that 

25 Ramping Headroom is available; and 
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1 

2 (b) shall accept or rej.ect City's offer of 

3 Availabie Excess Energy 'in whole or in part by providing 

4 City an Available Excess Energy Schedule, provided, 

5 however,· that if Turlock does :not timely submit such a 

6 Schedule it shall be deemed. to have rejected City's offer 

7 of such Available Excess Energy. 

8 

9 4.4 City shall notify Turlock of City's confirmation 

10 or rejecti.on of Turlock' s ·Base Firm Active Day Ramping 

11 Schedule and Turlock' s Available ·Excess Energy Schedule on 

12 the same day and by no later than the time provided. 

13 therefor· in the Scheduling C.alendar; and 

14 

15 (a) 'if confirmed by City, the Firm Class 1 

16 Energy set forth on Ba$e Firm Active Day Ramping Schedule 

17 shall be the amount. of Class ·1 Energy that City shall 

18 schedule to sell· and deliver. to the Points of Delivery and 

19 that Turlock shall schedule to accept' and purchase at the 

20 ?oints of Delivery on an Active .Day; and 

21 

22 

23 

24 

2'5 

26 

27 

28 

(b) . if confirmed py City, the Available 

Excess Energy on the Available Excess Energy Schedule 

submitted by Turlock shall be the amount of Available 

Excess Energy that City shall sell and deliver to the 

Points of Delivery and .that T11rlock shall schedule to 

accept and purchase at the Points of Delivery on .an Active 

Day; or· 

7 



1 

2 (c) if Turlock's Base Firm Active Day Ramping 

3 Schedule is rejected by City, ( i) City shall promptly 

4 provide Turiock the reason in writing that such schedule 

5 does riot conform to the provisions herein,. and (ii) the. 

6 Firm Clasg 1 Energy as set forth on· City's Base Firm Active 

7 Day Schedule shall be the amount of Class 1 Energy that 

8 City shall schedule to sell and deliver and that Turlock 
. ' 

9 shall schedule to accept and purchase at. the Points of 

10 ·Delivery on an Active Day; or 

11 

12 ( 0.) if Turlock's Available Excess Energy 

13 Schedule is rejected by City, City shall promptly pr.ovide 

14 Turlock the reasons therefor in writing that .such schedule 

. 15 does not conform to the provisions·herein; and 

16 

17. ( e) if City.does not confirm or reje~t each 

18 such schedules within the time provided therefor in the 

19 Scheduling Calendar, the City shall be deemed to have 

20 accepted such schedules. 

21 

22 4;5 ·city shall offer to sell and deliver Additional 

23 Available Excess Energy to.Turlock on an Active Day by 

24 providing Turlock wifh notice, by means of a recorded 

25 telephone call, on or before the close of .business that is 

26 ·one (1) .business day before a Preschedule Day and by the 

27 time provided therefor in the Scheduling Calendar, of the 

28 amount such Additional Available Excess Energy.that has 
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1 become available for sale in each half-hour of an Active 

2 ·Day. 

3 

4 4.6 Turlock may accept, in whole and not in· part, 

5 City's offer of Additi~n.El.l .Available .Excess Energy by 

6 providing City wfth notice, by means of a recorded 

7 telephone call, of its acceptance of such off er by no later 

8 than the time provided therefor in the Scheduling Calendar, 

.9 or within two (2) hours of receipt of such offer. from City·, 

10 whichever is earlier. 

11 

12 

13 

14 

5 . Ramping Schedule Elections and Criteria 

5.1 Turlock may submit a Base· Firm Active Day Ramping 

· 15 Schedule for· an Active Day if: 

16 (a) City has notified Turlock that Ramping 

17 Headroom is. available on such Active D~y; and 

.18 (b) Turlock notifies City of the Ramping 

19 election it has made pursuant to Section .5. 2 ·hereof and its 

· 20 . Base Firm Active Day Ramping Schedule meets the criteria 

21 set forth in Section 5. 3 hereof. 

22 

23 Turlock may elect to Ramp.based on Ramping 

2 4 · Sched~le A, · Ramping Schedule B, . or Ramping Schedule c 
25 criteria as set forth in Section 5.3 hereof and its 

26 election, once made; shall be binding on it for each Active 

27 Day of a month in which it is permitted to submit a Base 

28 Firm Active Day Ramping Schedule. 
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1 

5.3 Turlock may Ramp a Base ~irm Active Day Schedule 

3 by electing to adjust such Schedule in accordance with: 

4 (a) Section 11.4.4 of the Agreement, if 

5 Turlock elects to Ramp using Ramping -Schedule A; 

6 (b) Section·11;4.5 of the Agreement, if 

7 ·. Turloe,k elects to Ramp using Ramping Schedule-B; or 

8 (c) Section 11;4.6 of the·A.greement, if 

9 Turlock elects to Ramp using Ramping Schedule C. 

10 

11 

12 

13 

5.4 ·Scheduling Calendar and Protocols 

·' The .provisions of. Section 11. 2 of the Agreement are · · 

.14 incorporated herein by reference .. 

15 

16 
17 

5.5 Permitted Deviations and Authorized Schedulers 

18 The provisions of Se~tion 11.3 of the Agreement are 

19 incorporated herein by reference. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

5.6 Interruptions of Scheduled Deliveries 

The provisions·of Section 11.7 of the Agreement 
I 

applicable to the Second Period· are incorporated herein by 

·reference. 

10 
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2· 

3 

6. FURTHER ACKJ:iIOWLEDGMENTS ·WITH RESPECT TO SECOND PERIOD 

6.1 The Parties acknowledge and.agree that for the.period 

4 commencing at 0000 hours on July 1, 2004 and ending on 2400 

5 hours of. the Execution Date that all sales, purchases,. 

6 scheduling and delivery of ·Firm Class ·1· Energy, Available Excess 

· 7 Energy, Additional Available Excess Energy, Spinning Reserve, 

8 .and Spinning Reserve Energy th~t·occurred between ·them were 

.9 conducted in accordance with their respective' rights and 

10 obli.gations and were in compliance with the terms and conditions 

11 · hereinabove set forth. 

12 

13 6.2 The Parties further acknowledge and agree that they 

14 have accounted for, settled and resolved to their mutua1 

15 satisfaction all. transactions between them under the terms o~ 

16 that certain Letter Agreement -Regarding Purchase and Sale of 

.17 Firm.Energy During the.Months of July through December 2004. or 

18 Implementation of. Amended and Resta:ted LTPSA dated September 28, 

19 2004, as amended on December 15, ·2004, and as further amended on 

20 February 24, 2005, (herein the "Letter Agreement"), and that 

21 with respect thereto: 

22 

23 (a) during· the period from July l, 2004 thr011gh 

24 October 2, 2 0 04 ,.· Turlock purchased energy and that in connection 

25 · with such purchases City agreed to reimburse Turlock as follows: 

26 

27 

28 

29 

30' 

31 

32 

11 



1 

2 

3 

Period 
(2004) 

July 

August 

September 1 through 
October 2 

Period 
Total 

Energy Credit 
(MW'h) (Dollars) 

11,576.20 547,171.27 

13,659.95 . 625,393. 76 

15,490.10 565,037.87 
' 

40,726.25 1,737,602.90 

4 {b) .during the period from October 3·1 2004 through 

5 February 28, 2005 r City scheduledr supplied and delivered and 

6 Turlock agreed to purchase / scheduled and· accepted deli very of 

7 the following amounts of Firm Class. 1 Energy, Available Excess 

8 Energy and Additional Available Excess ·.Energy for which City has 

9 billed Turlock the following amounts: 

10 

11 

12 

13 

Period 

October 3 
through October 
31, 2004 

November 2004 

December 2004 

January 2005 

February 2005 

Firm Class 1 
Energy 

(MWhj 

11,820.00 

10,400.00 

8,856.00 

9,044.90 

,. 8,744.00 

Total Excess Total Amount 
Energy Billed 

(MWh) (Dollars) 

0 $182,855.40 

0 $160,sss.oo 

0 $137,002.32 

6,062.10 $326,319.60 

26,004.35 $980,157 .49 

14 (c) during the month .of Janua:uy 2005, arid as a result 

15 of a forced outage at the Project on January 27, 2005,. the 

16 Parties agreed that an additional 107 .10 MWh of energy should 

12. 



1 have been delivered '.to Turlock and that in .connection therewith 

2 and in satisfaction thereof, the City and Turlock agree that· 

3 City :=:hall reimburse Turlock in the amount of $4, 017. 32; and 

4 

5 ( d) the total amount to be reimbursed by City t·o 

5· Turl.ock :ear· the period from July 1, 2004 through January 31, 

7 2005 is $1, 741, 620 .. 22; and 

8 

9 (e} City shall· pay Turlock, in immediately available 

10 funds and by wire transfer or otherwise, the amount of. 

· 11 $1,741, 620.22, within thirty (.30) days of the Execution Date. 

12 
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1 TABLE B-1 

2 FIRM CLASS 1 ENERGY 

3 

A B c D E F 

Year Month Quantity ·Maximum Maximum Maximum .Maximum 

Base Base Base Base. 

(MliJh) On Peak On Peak Off Peak Off Peak 

Demand .Energy Demand Energy 

{MW) (MWh) (MW) (MWh) 

2004 July 181472 31 12,896 17 5~576 

August 17 / 312· 29 12,064 16 5·, 248 

Septerobe 15,600 27 10,800 15 4, 800 

October 12,684 21 8, 73 6. 12 3,948 

November 10,400 • 18 ·. 7,200 10 3,200 

December 8,864 15 6,240 8 2, 624 

2005. .January 9,152 16 6,400 8 2, 752 

February 8,736· 16 6,144 9 2,592 

March 10,464 17 7,344 10 3/120 

April 11,653 20 8, 32.0 11 3,333 

May 14,528 26 10,400 12 4,128 

June 16,928 29 12,064 16 . 4, 864 

July 18,304; 32 12,800 16 5,504 

August 16,656 27 11,664 16 4,992 

Septerobe. 15,600 27 10,800 15 4,800 

October 12,684 21 8,736 12 3,948 

November 10,400 18 7,200 10 3,200 

December 8,864 15 6., 240 8 2, 624 

4 

14 
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1 A B· c 
Project City Municipal 

Half Available 
Hour 

Energy Energy 
Energy 

2 
(scheduled) (scheduled) 

3 (MW) (MW) (MW) 

4 [(A - 8) x .98] 
5 
6 
7 1 181.0 120.0 59.8 
8 2 165.0 120.0 44.1 
9 3 181.0 155.0 25.5 
10 4 181:0 . 120.0 . 59.8 
11 
12 
13 
14 
15 
16 A B c 

Project City Municipal 
·Half Available 
Hour 

Energy Energy· 
Energy 

17 
{scheduled) (scheduled) 

18 (MW) (MW) (MW) 
19 [(A - B) x .981 
20 
21 
22 1 181.0 120.0. 59.8 
23 2 165.0 120.0 44.1 
24 3· 181.0 155.0 25.5 
25 4 .. -. 181.0 1.20.0 59.8 
26 --· 
27 
28 
29 

SCHE . ..uE c...,1 

EXAMPLE OF TRUE-UP ENERGY SCHEDULE 
(SHORTFALL) 

.. 
D E F G H 

Modesto's 
Requested Scheduled 

Class 1 Allocated Scheduled Class 
Ehergy · Energy 

Half-Hour. 
~ Energy 

Shortfall 

(estimated) 
·Energy Energy 

. (MW) (MW) (MW) (MW) (MW) 

34.08% · .. 

20.0 20.4 10.0 10;0 2.0 
20.0 15.0 20.0 20.0 0.0 
20.0 8.7 10.0 5.5 0.0 
20.0 20.4 - 10.0 . 10.0 0.0 

RMC 7200 
HH 1440 
RHHE 10.0 

D .E F G H 

Modesto's 
Qualified Adjusted Scheduled 

Class 1 Allocated 
Energy Energy 

Half-Hour Scheduled Class Shortfall 

{estimated) 
Energy 1 Energy Energy 

.. 
(MW) (MW) (MW) (MW) ·(MW). 

34.08% 

20.Q 20.4 11.0 11.0 . 2.0 

20.0 15.0 20.0 20.0 0.0 
20.0 8.7. 11.0 5:5 0.0 
20.0 20.4 11.0 11.0 6.o 

QE 7920 
HH 1440 -
QHHE 11.0 

I J K I,.. 

Scheduled Interrupted Rejectec! 
Delivered Class 

Overage Class 1 Class 1 
1 Energy 

Energy Energy Energy. 

(MW) (MW) (MW) (MW) 

0.0 0.0 0.0 12.0. 
0.0 2.0 0.0 18.0 
2.0 0.0 0.0 3.5 
2:0 0.0 0.0 8.0 

; 

I J K L M· 

Scheduled Interrupted Rejected Adjusted 
True-up 

Overage Class 1 Class 1 Delivered Class 1 
Energy 

Energy Energy Energy Energy 

(MWI (MW) (MW) (MW) (MW) 

0.0 0.0 0.0 13.0 rn 
0.0 2.0 0.0 18.0 0.0 
2.0 . 0.0 0.0 3.5 0.0 
2.0 o.o· · 0.0 . 9.0 1.0 



1 A B. c 

City Municipal 
Half Project Energy AVC!ilable 
Hour (scheduled)· 

Energy 
Energy 

2 
(scheduled) 

3 (MW) (MW) (MW) 

4 [(A - B) x .981 
5 
6 
7 1 181.0 120.0 59.8 
8 2 165.0 120.0 44.1 
9 3 181.0 155.0 25.5 

10 4 181.0 120.0 59.8 
11 
12 
13 
14 ~· ., 

15 
16 A B c 

City Municipal 
Haif Project Energy Available 
Hour (scheduled) 

Energy 
Energy 

17 
(scheduled) 

18 (MW) (MW) (MW) 
19 [(A - B) x .98] 
20 
21 
22 .1 181.0 · 120.0 59.8 
23 2 165.0 120.0 44.1 
24 3 181.0 155.0 25.5 
25 4 181.0 120.0 59.8 
26 
27 
28 
29 

scm- ,1LE C-2 

EXAMPLE OF ~RUE-UP ENERGY SCHE;DULE 
(OVERAGE) 

D E F. G H 
Modesto's 

Requested .Scheduled 
Class 1 Allocated Scheduled Class 
Energy Energy 

Half-Hour 
1 Energy 

Shortfall 

(estimated) 
Energy ·Energy 

· (MW) {MW) (MW) (MW) (MW) 

34.08% 

. 20.b 20.4 10.0 10.b 2.0 
20.0 15.0 20.0 20.0 0.0 
20.Q 8.7 - 10.0 5.5 0.0 
20.0 . 20.4 10.0 10.0 0.0 

RMC 7200 
HH 1440 
RH.HE 10.00 

D E F G H 
Modesto's 

Qualified Adjusted Scheduled 
·class 1 Allocated 
Energy Energy 

Half-Hour Scheduled Class Shoitfa11 

(estimated) 
Energy 1 Energy· Energy 

(MW) (MW) (MW} (MW) (MW) 
34.08% 

.. 
20.0 20.4 9.0 9.0 2.0 
20.0 15.0 20.0 20.0 0.0 
20.0 8~7 9.0 5.5 0.0 
20.0 20.4 9.0 9.0 0.0 

.. 

QE. 6480 
HH '1440 
QHHE 9.00 

.. 

I J K L 

Scheduled Interrupted Rejected 
Delivered Class 

·Overage Clas& 1 Class 1 
1 Energy 

Energy· Energy Energy 

(MW) (MW) (MW) (MW) 

0,0 0.0 0.0 12.0 
0.0 2.0 0.0 18.0 
2.0 . 0.0 0.0 3.5 
2.0 0.0 0.0 8.0 

. 

I J ·K L M 

Scheduled Interrupted Rejected Adjusted. 
True-up 

Overage Class 1 Class 1 Delivered Class 1 
Energy 

Energy Energy Energy Energy 

(MW) (MW) (i'V'IW) (MW) .(MW) 

0.0 o.o 0.0 11.0 1.0 
0.0 2.0 0.0 18.0 0.0 
2.0 0.0 0.0 3.5 0.0 
.2.0 0.0 0.0 7.0 1.0 
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APPENDIXD 

CLASS 1 ENERGY RA TE AND METIIODOLOGY 

1. Intent and Puroose. The intent and purpose ofthis Appendix D is (i) to . 
determine the City's costs of developing, maintaining, generating, transmitting and 
delivering energy from the Retch Hetchy Project ("Project') to Turlock, for qualifying 
and beneficial use by Turlock, under Section 9 (I) of the Raker Act (such energy, the 
"Class 1 Energy"); and (ii) to establish a rate (the "Class I.Energy Rate") to recover only 
those costs without duplication in accordance with the methodology herein provided. 

. . . ' ' ' . 

2. Class l Energy Rate. City shall recover the costs of Class 1 Energy each 
month by charging Turlock (i) the Provisional Class 1 Rate multiplied by a factor of 1.02 
to account for line losses associated with delivery of such· Energy by City to Tlirlock at 
the Points of Delivery, and (ii) the Re.conciliation Amount. 

3. Definitions. Whenever used herein, capitalized terms shall have the 
·respeCtive meanings ascribed to them below. The singular of a capitalized· term shall 
include the plural and the plural shall include the singular. Unless otherwise defined 
herein, capitalized te~s shall have the meanings ascribed to them in·. Section 4 of the 
Agreement. · 

3 .1 "Activity Code" shall mean the element of the classification 
· structure used in City's cost ledgers .that identifies a particular item of expense and how it 
is shown in the expense reports prepared by City. · 

3.2 "Agreement" shall.mean t];ie Amended and Restated Long Term. 
Power Sales Agreement. 

· 3.3 "Allocated Cost of Power" shall mean the sum.of the Power 
Related Costs and fifty-five (55) per cent of the Joint Related Costs. 

3.4 "Audit"· shall mean the formal examination, conducted by City, of 
the financial accounts and statements of the Project (including the work papers used in 
the examination and preparation of such statements), the results of which are used by 
City to determine the Project Costs. 

3.5 "Average Annual Energy Generation" shall mean the average of 
recorded Project generation duri.rig the five (5) most recently audited Fiscal Years. 

3.6 · "Capital Outlays" shall mean expenditures recorded during a Fiscal 
· Year for items that (i) cost in excess of five thousand dollars ($SOOO); (ii) have an 
expected service life of three (3) or more years; and (iii) are necessary for the operation 
and maintenance of the Project. 

1 



3. 7 "Debt Service" shall mean the principal and interest payments 
recorded during a Fiscal Year on borrowings for Capital Outlays in respect of Project 
Costs. 

3.8 "Escalation factor'' shall mean a two (2) year extrapolation of a \ 
least squares linear curve fit to the most recent ten (10) year history of recorded Expenses 
less purchased power, wheeling and transmission line rental costs. 

3.9 "Expenses" sh.all mean those costs (other than Capital Outlays and 
Debt Service, and excluding depreciation) recorded during a Fiscal Year to operate and 
maintain the Project, including those relating to (i) Hydraulic Power Generation, as 
shown in Activity Code 230; (ii) Transmission, excluding line rentals, as shown in 
Activity Code 220; (iii) Administrative and General~ as shown ill ACtivity Code 240; (iv) 
Fee to the U.S. Government, as shown in Activity Code 240; sub object 05241; (v) Taxes, 
as shown in Activity Code 260; and (vi) Adjustments for Non-operating Income and 
Expenses, as shown in Activity Codes 320 and 330. 

· 3 .10 "Fiscal Year" shall mean the period commencing on July 1 of any 
year and ending on June 30 of the following year. 

3.11 "Hourly Alloc_ated Cost of Power (Demand)" shall have the 
meanillg ascribed thereto in Section 7 .2 (i). 

3.12 "Hourly Allocated Cost of Power (Energy)" shall have the 
meaning ascribed thereto in Section 7.2 (ii). 

3.13 ... "Joint Related Costs" shall mean the Non-Financed Capital 
Outlays, Debt Service, and Expenses that are functionally related to both the water supply 
and power generating and transmission functions of the Project. 

3:14 "Non-Financed Capital Outlays" are Capital Outlays for which 
there are no borrowings. 

3.15 "Power Related Costs" shall mean those Non-Financed Capital 
Outlays, Debt Service, and Expenses which (i) relate exclusively to the power generating 
and transmission functions of the Project; and (ii) are recoverable by the City under 
Section 9 (1) of the Raker Act. · · 

3.16 "Project Costs" shall mean the sum of Joint Related CostS, Water 
Related Costs and Power Related Costs. 

3 .17 ''Provisional Class 1 Rate" shall mean the energy rate, expressed in 
cents per kilowatthours ("kWh"), provided for in Sections 6 and 7 hereo[ · 

· 3 .18 "Revised Provisional Class .1 Rate" shall mean the energy rate, 
expressed in cents per kilowattl+ours ("kWh"), provided for in Section 8.1 hereof. 
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3 .19 "Recondliation Amount" shall mean one-twelfth of the amount 
determined pursuant to Section 8.3 hereof, except as .provided in Section 9 hereof. 

3.20 "Water Related Costs" shall include those Non-Financed Capital 
. Outlays, Debt Service, and Expenses that relate exclusively to the water ~upply and 

delivery functions of the Project. 

4. Annual Audit. City shall cause an Audit of Project Costs to be performed 
for each Fiscal Year in a timely manner and under the directfon of the Controller of the . 
City and County of San Francisco. 

- · 5. Annual Notice. Beginning May 1, 2005, a.lld on each May 1 of each Year 
thereafter during the Term, City shall notify Turlock in writing of the Provisional Class 1 

. Rate and the Reconciliation Amount to be charged Turlock monthly duri:Q.g the twelve 
{12) month period beginning on July 1 of that Year, provided, however, that the notice to 
be delivered by City on May 1; 2015 shall set forth the Provisional Cla8s 1 Rate to be 
charged. Turlock during the six ( 6) month period beginning on July 1 and ending . 

. December 31 of that Year. City shall provide Turlock with copies of work papers and 
other documentationin support of its calculation of the Provisional Class 1 Rate and the · 
Rec~:mciliation Amount. · · 

6. · Provisional Class 1 Rate. The Parties agree that the Provisional Class 1 
Rate to be charged Turlock during the period from July 1, 2004 through June·30, 2005 
shall be $0.01517 per kWh. Thereafter, the Provisional Class 1 Rate to be charged 
Turlock shall be the rate determined by City.in accordance with Section: 7 hereof and set 
forth in the annual notice delivered by City to Turlock under Section 5 hereof. 

7. Method for Determining Provisional Class 1 Rate. The Provisional Class 
1 ~~te shall be determined by City in accordance with this Section 7. 

. 7 .1 · City shall first determine a reasonable estimate of the Allocated 
Cost of Power by estimating (i) the Expenses in connection therewith, a.s· the product of 
the Expenses derived from the inost recent Audit and the Esci:ilation Factor; (ii) the Non
Financed Capital Outlays in connection therewith, as the.average of the Non-Financed 
Capital Outlays derived from the five (5) most recent Audits; and (iii) the Debt Service in 

. connection with Capital Outlays, as the amountthereof derived from the most recent 
Audit; and. · 

.7 .2 City shall then (i) allocate a portion·of such estimated Allocated 
Cost of Power to the demand component, using for this purpose the methodology and 
allocation percentage(s) described in the notes on Table D-1 to arrive at the Allocated 
Cost of Power (Pemand) and shall convert the Allocated Cost of Power {Demand) into an 
hourly rate in the manner shown on Table D-1 to arrive at the Hourly Allocated Cost of 
Power (Demand); (ii) allocate a portion of such estimated Allocated Cost of Power to the 
energy component, using for this purpose the methodology and allocation percentage(s) 
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described in the notes on Table D-1 to arrive at the Hourly Allocated Cost of Power 
(Energy), and (iii) shall add (a) the Hourly Allocated Cost of Power (Demand) divided by 
.80, to (b) the Hourly Allocated Cost of Power (Energy), to arrive at the Provisional Class 
1 Rate. 

8. Method for Determining Reconciliation Amount. The Parties understand 
and agree that Reconciliation Amount(s) will pe determined and that payment in respect 
thereof will be due in monthly amounts during the Fiscal.Year following determination, 
except as provi<;ied otherwise in Section 9 hereof Except as provided in Section 9 hereof, 
City shall determine the Reconciliation Amofult as foliows: 

8.1 City shall first determine a Revised Provisional Class 1 Rate by: 

(i) trucing the Allocated Cost of Power derived from the most 
recent Audit and allocating a portion of such Allocated Cost of Power to the demand 
component, using for this purpose the methodolqgy and allocation percentage(s) 
described in the notes on Table D-7 to arrive at the revised Allocated Cost of Power 
(Demand), and converting the revised Allocated Cost of Power (Demand) into an hourly 
rate in the manner shown on Table D-7 to arrive at the revised Hourly Allocated Cost of. 
Power (Demand); and , 

(ii) taking the Allocated Cost of Power derived from Jlie most 
·recent Audit and allocating a portion of such Allocated Cost of Power to the energy 
component, using for this purpose the methodology and allocation percentages ,described 
in the notes on Table D-7, to arrive at the revised Allocated Cost of Power (Energy) and 
by dividing the revised Allocated Cost of Power (Energy) by the actual amount of energy 
generated by the Project during the Fiscal Year to which such Audit relates to arrive at · 
the revised Hourly Allocated Cost of Power (Energy); and 

(iii) adding (A) the revised Hourly Allocated Cost·of Power 
(Demand) divided by .80, to (B) the revised Hourly Allocated Cost of Power (Energy), to 
arrive at the Revised Provisional Class 1 Rate. 

8.2 City shall determine the revenues it would have received from 
Turlock during such ,Fiscal Year if City had charged Turlock the Revised Provisional 

, Class 1 Rate, multiplied by a factor of 1.02 to account for line losses associated with 
delivery of Class 1 Energy by City to Turlock at the Points of Delivery; and 

8.3 City shall calculate the difference between (i) the revenue 
determined in Section K2 hereof, and (ii) that portion of the revenue received from 
charges to Turlock at the Provisional Class 1 Rate (or Rates) that were in effect during 
the same Fiscal Year, or portion thereof. 

9; Payment of Final Recondliation Amount(s). The Parties understand and 
agree that ReconciliationAmount(s) will be determined and that payment in respect · 
thereof will he due during periods that will extend beyond the Term of this Agreement. 
Therefore, the Parties agree that: 
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9.1 For any period beyond the Term of this Agreement, the calculation 
to be made in Section: 8.3 shall be made with reference to that portion of the revenue, if 
any, City actually received from the sale and delivery of Class 1 Energy to Turlock 
during the _applicable Fiscal Year, or portion thereof; · 

9 .2 The obligation to pay such Reconciliation· Amount( s} shall survive 
tenni:riation of the Agreement; and 

9 .3 The payment of such Reconciliation Amount( s) shall he (i) made 
in a lump sum, and (ii) due within thirty (30) days of the date City delivers to·Turlock 
notice that City has concluded its audit of Project Costs. for the applicable Fiscal Year and 
together with such·notice has provided Turlock with copies of work papers and other · 
documentation in support of its calculation of such Reconciliation Amount(s).: 

10. Tables. · 

10.1 The Parties acknowledge and agree that the Tables attached to this. 
Appendix D accurately describe the methodologies and allocation percentages and the 
. calculations to be perfofll1ed based thereon that will be used by City to determine the 

· Provisional Class 1 Rate (Tables D-1 ·through D-6); the Revised Provisional Class 1 Rate .. 
(TableD-7) and the Reconciliation Amount :(Table D-8) hereunder; and · 

10.2 . The Parties further aclmowledge and ·agree that the numeric values 
·contained in Tables D-1 through Table D-8 are derived from the Audit conducted by City 
for the Fiscal Year that commenced on July 1, 2002 and ended on June 30, 2003, and 
based thereon show City's determination of the Provisional Class 1 Rate (Tables D-1 
through D-6), the Revised Provisional Rate (Table D-7) and the Reconciliation Amount 
(Table D-8) for the period commencing on July 1, 2004 and ending on June 30, 2005. 
The Parties ·further acknowledge and agree that the numeric values_ in Tables D-1 through 
Table D-8 will change annually thereafter. 
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HETCH HETCHY WATER ANO PGWEA 
COST OF POWER 

Provl5lon•I Clasu 1 Rate 

aASEO ON RECORDED FY 2-002·03AUOJT DATA 

EXPENSE CLASS!FIOATION 

OPERATING 
HYDRAULIC POWER GENERATION 

PURCHASED POWER 

WHEELING CHARGES 

T~SMISSION 
UNERENTAL 

REMAINDER 

WATER QUALITY 

ADMIN. & GENERAL 
COW OAP 

SF PUC 

FEETOUSGOV'T 

FEEs, LICENSES & FERMI TS 

REMAINDER 

MAJN<ENANOE 
HY_ORAUUC POWER GENERATION 

TRANSMISSION 

ADM1N. & GENER.AL 

OTHER 
TAXES 

DEBT SERVICE 

CAPITAL OUTLAYS 

SUBTOTAL 

LESS NON-OPERATING INCOME 

TOTAL 
DETERMINATION OF RATE FOR 

BILLING DETEAMINANTS 
DEMANP·KW.MO. 

CHARGES 
ENERGY·MWH 

OEMANP·$1KW.MO. · 
ENERGY·MILLSIKWH 

NOTES TO IASLE 1 

fY04/05GOP 

NOTES 

1. Joint cost allocated 55% 19 power and 45% to water 

2. Allocaffon of joint coot por T ublo 0- 2 

3. Alloc.ilion ol poworcosl betwoon demand and energy per Tabla D- 3 
4. Allocate 60% to demand and 40% to &nargy 
5. Allocate 50% to demand and 50% to onargy 

TOTAL 

2,568,301 
0 

32,56t,682 

10,556,956 

0 

495.166 
0 

276,794 

457,195 
0 

3,600.668 
0 

4,877,679 
0 

2,117,544 
1 

11.279,932 
0 

2.219,1~ 
0 

2,443,42Q 
0 

4.~.899 

0 

398,024 
0 

78,595,602 

96,365 

78,4S9,237 

a EscalatlonFactorof 1.106 perTabll;l0·4appliadto 
Recorded Pf 02/03 !;OSI$. 

7. Cany forward from . Aacs:nded FY 02/03 without e.sc:alatlon 
6. FY04105COP budgatparTabl$0-5 

POWER WATER 

2,568,301 
0 0. 

32.561,662 0 

10,556,956 

655 101,326 
2.16,252 176,933 

0 278,794 

0 0 
270,431 166,764 

0 0 
2,010,430 1,598,438 

127,529 4,064,367 
377,181 $08,602 
176,3$4. 35.000 

1,048,416 65"!,795 
5,010,483 362,041 
3.236,074 2,64S,334 

6~,900 0 
s12.aa2 713,775 

1,00S,129 791,337 
356,928 292,032 
256.519 3,046 

2.460,334 2,013,000 

0 0 
216,913. 179,111 

53,001 43,"64 

9. FY 04/05 COP bo:lget par Toblu 0- 6 · 
10 Total Damand costs divided by 12·rn:>n1h sum of projaG"t cioPft~lili~·~jtfiC\iY~i.in9·qnta 

(260,000x12=3,120.000), rounded tatm decimal places 

JOINT 

393,165 
(393.185) 

0 

457:195 
(457,195) 

3,608,868 
(S,608,668) 

685,783 
(685.783) 

1.ooe.210 
(1,906.210) 
5,887.408. 

(5,1l87,408) 

1,586,167 
(1.568,167) 

646,960 
(648.960) 

4,473,334 
(4.47S.334) 

300,024 
{396,024) 

11 Total Energy costs divided by 5yaaraveraga gonaration as datermi~d on Table 06.. · . 
12 _Demand rate changed 1D an hourly rate { 4.91 Yi@}g[~g~f.:e)' ~;~.9»•1Y Allocated Cost of Fower (Demand) 
13 Enoigyrafooonvertedtoa~~~~~. L, 6.76 rnUls.1<wti/1000)=HoUilyAflocatedCostof Power(Enetgy). 
14 ~~i&~iJ&.fJifi~~tl£~~~~~fl4WZW~~~~r~&~P~~~~~1~~~ 

PQWER·ALL CUSTOMERS FY0"103 

NOTES TOTAL DEMAN:!) ENERGY EXCLUDED 

3 2.568,301 1,332,948 1,205,353 0 
3· a· 0 0 0 

32,561.682 0 0 '32,561,&12 

10.556,958 ff 0 10,556,958 

4 855 393 262 0 
4 216,252 129,751 66,601 0 

0 0 0 o·· 

0 
270,431 ~ 162,259 108,172 0 

0 
.4 2,010,430 1.206,268 804,172. 0 

5 127,529 BS,765 BS,765 0 
5 an,1a1 168,591 188,591 0 
5 176,334 . 68,167 68,167 0 
5 1,048,416 024.208 524,208 0 
4 5.010.483 3,006,ZOO 2,004,193 0 
4 3,238,074 1,94ZB44 1,295.230 0 

632,968 328,509 304,457 0 
872.392 452.m 419,621 0 

1.003.129 so1,an 401,252. 0 
356,926 2t4,167 142,771 0 
256,519 153,911 102,600 0 

2.400.~ 1,476,200 964,134 0 

0 
218.913 109.457 109,457 0 

63,963,007 

53.001 26,50t 28,501 0 

20,792,266 

PROJECTED COST OF POWER 

NOTES TOTAL 

3,6 2,840,541 
3,6 0 

0 

4.6 724 
4,6 239,175 

0 

4.6 299,097 

4.6 2,223,536 

~.8 141,048 
s.e 417,163 
6.6 195,025 
5.6 1.159,546 
4.6 5.541,594 
4,6 8,561,310 

3.8 700,060 
3,6 5164,066 
4,8 1.1oa,46i 
4,8 394,762 
4,6 283,710 
4,6 2,721,129 

5,7 2.16,9t4 

·s.a 

s,9 4.217,759 

27.249,423 

5.6,7 sa.ezo 

Z'/,190,602 

10 
11 

12,13 

14 

DEMAND 

1,474,241 
0 

435 
143,505 

0 

179,456 

1,334,121 
70.52-4 

206,582 
. 97.513 
S79,n4 

3,324.957 
2, 148,765 

363,331 
500,765 
685,676 
236,850 
170,226 

1,632.671 

109,45_7 

2,108,679 

15,349,764 

29,310 

15.320,454 

3,120,000 

. 4.91 

0<;qi)!J.il@7i;:iif 

rm 
HEfCH HETGH"<~ATE'.R A;ND POWER 

FY04Al5 

TABLE 1 

FY041D5 COP 

ENtoAGY 

1,386,300 
0 

200 
. 95,670 

0 

119,638; 

aB9,-414 
70,524 

200,56.2 
97,513 

57S,774 
. 2,216,637 

1,432,52.4 

3"6.729 
464,100 
4-43,765 
157,905 
113,484 

t,068.452 

109,457 

2,108,879 

t1.899,eS9 

29,310 

11,670,349 

1,756,451 

6.76 
0.00676 

Modified 09/21/04 



FY 04/05COP 

DESCRIPTION 

OPERATING 
HYO. POWER GEN. 

TRANSMISSION 
REMAINDER 

WATER QUALITY EXPENS 
ADMIN. & GENERAL 
FEES TO US GOV'T 
FEES, LICENSES ?t, PER~ 

REMAINDER 

MAINTENANCE 
HYO. POWER GEN. 

TRANSMISSION 

ADMIN. & GENERAL 

TOTALO&M 
% FOR COWCAP + SFPUC CL.A 

· CAPITAL OUTLAYS 
TOTAL O&M +CAP.OUT. 
% FOR SFPUC CL.8 

CLASS A CHARGES 
CLASS A% 
CLASS B CHARGES 
CLASSB% 

TOTAL 

TABLE 2 
HETCH HETCHY WATER AND POWER. 

, COST OF POWER 
ALLOCATION OF SFPWC AND COWCAP CHARGES 

BASf:D ON RECORDED FY 2002·03 AUDIT DATA 

TOTAL 

2,568,301 

495,166 
278,794 

4,877,679 
2,117,545 

11,279,932 

2,219,133 

2,443,426 

4,732,899 

31,012,875 
100.0d 

TOTAL 
12,200·,426 
43,213,301 

100.00 

% ofTotal 
63.50 

36.50 

100.00 

APPLICABLE 
HHWPDCOSTS 

POWER 

2,568,301 . 

216,907 
0 

504,710 
1,224,750 

8,248,557 

1,505,358 

1;360,057 

2,716,853 

18,345,493 
59.15 

POWER 
3,139,921 

. 21,485,414 
49.72 

WATER 

0 

. 278,259 
278,794 

4,372,969 
892,795 

3,031;375 

713,775 

1,083,369 

2,01.6,046 . 

12,667,382 
40.85 

WATER 
9,0(30,505 

. 21,727,887 
50.28 

Allocation of FY 2002-03 SFPUC Charges · . 

Total Power 
2,291,931 1,355,500 

100.00 59.15 
1,317,237 654,930 

100.00 49.72 

3,608",868 2,010,430 

Water 
936,131 

40.85 
.. 662,307 

50.28 

1,598,438 



FY04/05COP 
HETCH HETCRY WATER AND POWER 

COST OF POWER 
ALLOCATION OF HYDRAULIC POWER GENERATION 

EXPENSE TO DEMAND AND ENERGY 
BASED ON RECORDED FY 2002·03 AUDIT DATA 

A. HYDRAULIC POWER GENERATION EXPENSE ALLOCATED TO POWER 

OPERATING 

MAINTENANCE 

TOTAL 

. B. RESERVOIRS, DAMS, ETC., ALLOCATED TO POWER 

OPERATING (ACCT.# 8-24541) 

·MAINTENANCE (ACCT.# 8·23543) 
(55% OF ACCT.# 8·1X543) 

TOTAL 

C. . ALLOCATION TO DEMAND AND ENERGY 

TOTAL % 

RESER., DA.MS., ETC. 1,100,533 30.00 

BALANCE HYO. POWER GEN.(A·B) 2,973,126 60.00 

TOTAL 4,073,659 

%0FTOTAL 100.00 

2,568,301 

1,505,358 

4,073,659 

613,502 

243,366 
243,665 

1,100,533 

DEMAND ENERGY 

$ % $ 

330,160 70.00 770,373 

1,783,876. 40.00 1, 189,250 

2,114,036 1,959,623 

51.9 48.1 

TABLE3 



FY04/05COP 

FISCAL YEAR Xi 

1993-94 1 
1994-95 2 
1995-96 3 
1996-97 4 
1997-98 5 
1998-99 6 
1999-00 1 
·2000-01 8 
2001-02 9 
2002-03 10 

55 

Yi=a+bXi 

HETCH HETCHY WATER AND POWER 
PROJECTIONS OF HETCH HETCHY PROJECT O&M COST 

LINEAR LEAST-SQUARES REGRESSION 
10-YEARS RECORDED DATA 

2 
Yi (a) XiYi Xi 

21,323,182 21,323,182 1 
20,193,119 40,386,238 4 
20,957,974 62,873,922 9 
28,052,943 112,2,11,772 16 
36,964,558 184,822,790 25 
33,951,092 203,706,552 36 
40,300,130 282,100,910 49 

. 40,296,239 322,369,912 64 
34,968,000 314,712,000 81 
35,380,596 353,805,960 100 

312,387,833 1,898,313,238 385 

TABLE 4 

Sum XIYI • Sum Xi Sum Yi/n Sum XiYi ~ 5.5 Sum Yi 
b:::: ................................... _ .................. ___ . - -........................... .. .................................. 

2 2 
Sum XI -(Sum Xi )/n 82.5 

Sum Yl - b Sum Xi sumYi-55 b 
a= 

n 10 

b= 2, 184,002 

a= 19,226,773 

For i=10 Yi= 41,066,792 

For i=12 Yi::: 45,434,796 

· Y12 45,434,796 
ESCALATfON INDEX= -.................. _ ... 

______ ,. ___ :::: 
1.106 

Y10 41,066,792 

(a) Annual costs excluding Purchased Power, 
Wheeling Charges and Transmission Line Rental 

4 



FY04/05 COP TABLE 5 

HETCH HETCHY WATER AND POWER 
COST OF POWER DEBT SERVICE 

ISSUE TOTAL . _WATER POWER 

INTEREST Joint $0 $0 $0 
Water $0 . $0 $0 
Power . $0 . $0 $0 

TOTAL $0 $0 $0 

REDEMPTION Joint $0 $0 $0 
Water $0 $0 $0 
Power $0 $0 $0 

TOTAL $0 $0 $0 

GRAND TOTAL $0 $0 $0 



Recorded FY 02/03 
FY 04/05COP 
HETCH HETCHY WATER AND POWER 

FUNCTIONAL CLASSIFICATIONS 

GRAND TOTAL 
OTHER MUNI PROJECTS 

PROJECT CAPITAL OUTLAYS 

POWER 

WATER 

JOINT 

PROJECT CAPITAL OUTLAYS 

Notes 

Note to Table D-6. 

1. Joint Costs allocated 55% to Power 

and 45% to Water 

POWERHOUSES 

KIRKwOOD 

HOLM 
MOCCASIN 

MOCCASIN LOWHEAD 

TOTAL 

PROJECTED CAPITAL OUTLAYS, . 

5 YEAR AVERAGE 1998/99 TO 2002/03 

BY FUNCTIONAL CLASSIFICATION 

FY98/99 

6/99 

$9,63~.692 
1,966,612 

. FY99/00 
6/00 

$13, 146,511 
1,538,896 

FY00/01 
6/01 

$15, 183,416 
803,653 

FROM PRO~~CTED CAPITAL OUTLAYS, 

FISCAL YEARS ENDING JUNE 30 

BY FUNCTIONAL CLASSIFICATION 

FY01/02 

6/02 

$14,237,085 
5,152,295 

FY02/03 

6/03 

$26,237,628 
14,037,202 

Total 

$78,436,332 
$23,498,658 

TABLE 6 

5-Year 

Average 

$15,687,266 
$4,699,732 

______ .................................. .. .. ------------------ ----·---------;----- --------------------·- _,, ___ .. ___ ., ___ ,. ... _ ..... __________ ,,................ --------------------'."' 
$7,665,080 $11,607,615 $14,379,763 $9,084,790 $12,200,426 ·$54,937,674 $10,987,535 

2,698,310 551,697 2,088,654 992,443 725,285 $7,056,389 $1,411,278 

1,385,964 3,137,502 7,811,750 2,947,710 7,084,893 $22,367,819 $4,473,564 

3,580,806• 7,918,416 4,479,359 5,144,637 4,390,24& $25,513,466 $5,102,693 
............................... .,............ .. ......... --------:-·--·- ...... _.................................. ........................................... ---------------- - .............................................. ______ ,:, ___________ _ 

7,665,080 

. TOTAL 

$10,987,535 
($0) 

10,987,535 

11,607,615. 14,379,763 9,084,790 

ALLOCATION.OF FIVE YEAR AVERAGE 

POWER 

$1,411,278 
2,806,481 

4,217,759 

WATER 

$4,473,564 
2,296,212 

6,769,776 

JOINT 

$5,102,693 
(5, 102,693) 

0 

$12,200,426 

HETCH HETCHY WATER AND POWER RECORDED NET GENERATION {kwhr) 

6/99 6/00 6/01 6/02 - 6/03 

54,937,674 10,987,535 

Total Average 
_________ ...... _ ............................................................................................................... .: ...... -......................... ____ .......................... _ ... _____ ------------.............. -----------------.. --

679,787,812 591,562,525 483,540,558 581,816,688 743,799,350 . 3, 080,506, 933 616, 101,387 

950,948,780 723,()19,031 560,507,541 721,637,246 732,805,707 3,688,918,305 737,783,661 

410,386, 700 393,907,900 388,880,500 430 •. 012,700 . 360,035,SOO 1,983,223,300 396,644,660 

9,326,000 6,870,000 6,154,000 4,094,000 3,161,000 29,607,000 5,921,400 
................................... _____ ----··---------- .. .,. _______ .. ________ ------.. -------------· ------------------- ---------........................ .. .. _________ ... _________ 

2,050,451,292 1,715,359,456 1,439,082,599 1,737,560,634 .1,839,801,557 8,782,255,538 1;756,451,108 



Ruvl11od Prov1u!on•i Cf•u-1 A11te 
HETOH HEfCHY WATER AND POWER 

COSTOFPoWER 
BASED ON RECORDED FY 2002.--03 AUDIT DATJ. ---------

EXPENse CLASSIACATION NOTES TOTAL POWER WATffi JOINT 

OPERA11NG 
2,666,:io1 HYOA~UUO POWER GENERATION 2,!;ioa,aC>1 

1 0 0 

PURCHASED POWER 32,561,()82 32,561,Ba2. 

WHEELING CHARGES 10,556,958 10,556,958 

TRANSMISSION 
LINE RENTAL 0 0 .0 

REMAINDER 495.166 055 101,32('1; $93,165 
1 0 216,252 176,933 (393,185) 

WATER QUAlfTY 278,794 0 278,794 0 

ADMIN. & GENERAL 
COWCM' 4S7,195 0 0 457,195 

2 0 270,4~ 166,76-4 (457,195) 
SFPUC 3,606,61Ul 0 0 3,608,668 

2 0 2,010,430 1,596,436 (3,608,668) 
FEETO US GOVT 4,'fJTl,ffl9 127,S29 4,004,387 eBS,763 

1 0 377,161 308,502 (OOS,763) 
FEES, LICENSES & PERMITS 2,117,544 178,334 35,000 · t,006,210 

1 1 1,048.416 657.755 (1,006,210) 
REMAINDER. 11,279,!;132. 6,010,463 382,041 5,687,40B 

1 0 3,2-38,074 2,649,334 (5,0ll7,408) 

MAINTENANCE 
HYDRAULIC POWER GENERATION 2,219,133 632,966 0 1,686,167 

1 0 072.3"2 713.775 (1,560,147) 

TRANSM!SSlqN 2,443,426 1,003,128 791,337 648,900 
1 0 956,928. =·= (6'0,9&>) 

ADMIN. 4. GENERAL 4,732,699 256,519 3,046 4,473,334 
1 0 2.480,334 2,013,000 · C•,473,334) 

OTHER 
TAXES 398,024 0 0 S00.,024 

0 218,913 179,111 (3S6,02:4) 

DEITTSERVICE WtYear92/lil3 

CAPITALOUTl.AYS -12,200,426 725.285 1,084,693 4,S90,24B· 
a 2,414,636 1,975,612 /4,390,246) 

SUBTOTAL 90,7.98,0~ 61,103,528 . 23,eaz,200 

LESS NON-OPERATING JNCOM!: 

TOTAL 
DETERMINATION OF RATE FOR FY o4/05 COP 

BILUNG DETERMINANTS 
Da.t/l.N.D-KW.MO. 

· ENERGY-1.!WH 
CHARGES 

DEMAND-SIK'N.MO. 
ENERGY·MllLSIKWH 

NOlESTO TABLE 1 

1. J~ntoostallocaled553to pow~rand~towat~r 
2. ABocalion of Joint GOSl per Table D- 2. 

w.~ 53,001 43,364- . 

90,6$9,663 67,050,827 ~.646.636 

(Baood an Rooorded FY o:-'03 Ai.tdit Data) 

3, AJJocathm of power rust botween tkimand and onorgy perTablQ [).. 3 
4.. AUooata 60"k to d·aniand and -40% lo Gnemy . 
S. Allocate 50% 10 deina.M and 50% to eoorgy 
Cl. E$calatlon factor of 1,106 porTab!o 0- 4 npplledto 

Aeoord&d FY 02103 oostu.. 
7. GarJYfoIWardlrum AooordodFV02/03 withou1asca\11;tlon 
8. FY 0411l5COP tmdgelporTabla P..5 
9. FYO<WSCOP budg.otpetTable0-0 

10. Talai Demand c:ostsdivfdod by 12-fllonth oum of projad deP~ri~lii~ C;!:p~~~-·ijirt~ts 
(260,000x 12=3,120,000), rounded tot'NO dooimal places 

11 Total Energy oosts divided by aotual DDneration as d&tonn!n~ !?.'] J~P, 9-.~: .. .. ; ,.., 
12 O&milndratachangedtoanhourtymte ( 4.34 tJ~~HR~i~M~)·a_tjpurty Allocated Cost of Powor{Damand} 
1:) Energy rate oonYDrted to 1<1.lf:rtl ~.2'!!1¥ ~.!!! . { S.66 mlUlllkwh.'1000}"" Hawly Alk>clltltd Cast of Powar(EnEifuy) 

1 

POWER-ALL CUSTOMERS FY02/03 

--- ------------
NOTES TOTAL DEMAND ENE:RGY EXClUPED 

• 2,568,~1 · 1,332,948 1,235,353 
0 0 0 0 

32,561.082 0 0 32,561,062 

10,556,$58 0 0 10.556.958 

o. 

4 055 m . 202 

4 216,252. 129,751 60,501 . 
0 0 0 

0 
2:70,431 162,259 10S,172 

0 
2,010,430 • 1,205,258 804,172. 

127,52S 63,765 63,765 

377,181 168,591 188,S91 

• 176,3$4 as,167 86,167 
5 1,04D,416 524,208 524.200 
4 5,010,-483 3,C()f.\,290 2,004,193 

-4· 3,~,074 1,942,644 t,295,230 

032,900 ~26,50S 3o4.45l 
O'n,392 "'2.771 '419,02.1 

1,003;129 601,877 401,252 
356,928 214,157 1-42.7!1 
256,519 1~,911 102,008 

• 2.400,3$4 . 1,476,200 884,134 

218,913 109,-457 109,457 

725,265 302.640 3e2,643. 
2,414163g 11207,318 1207318 

67,103,828 13,552:,.318 10,432,874 43,118,640 

53,00] M,500 20500 

07,0S0,827 13,525.1318 10.400,374 43,116,640 

Biiiing Detltnnlttanhl 
:s,120,000 

1,&39,802 
Audited R11.t0$ 

10 Rocordcd .... 
11 .... 

12,13· 0.00914647 0.00586 

14.15 

BASED Oli RECOJiDEO F'{ 2002..03 DATA 

Modfied 09/21/04 

PROJECTED cosr OF POWER 

NOTES TOTAL DEMAND 

3,0 2,640,541 1,474.241 
3,6 0 0 

0 

4,6 724 "'" 4,0 2a9,17S 143,505 
0 0 

4,0 299,011"7 179,458 

4.• 2,223,536 1,334,121 ... 141.048 70,$24 
5,6 417,163 208,582 
5,6 195,025 97,613 ... 1,159,:;>46 578,774 
4;0 6,541,594 3,324,057 

4,6 3,561,310 2,146,765 

3,6 700,000 363,331 ... 004,aoo 500,765 
·M 1,109,461 005,6-76 

4,6 394,762 2~.ese 
4.• 2.63,710 170,22'6 
4,0 . 2,721,129 1,632,877 

6,7 218,914 109,407 

5,6 0 . .. 4,2.17,769 2,106,U79. 

27,249.423 15,349,764 

s,a,7 56,616 29,009 

27,190,605 15,320,.il.55 

3,120,000 

4.~1 

16,17 tQ~~$~. 
,..,, 

10 

fY~COP 

Hetch Hettti.y Wa1arllnd Po\Wr 

Tlliii~ br::.~f,;-

FYOM:l5 COP 

ENERGY 

1,366.300 
0 
0 

290 
95,&70 

0 

11-9,638 

889,414 
70,52.4 

208,502 
97,513 

S79,TI4 
2,216,fi37 
1,432,524 

336,729 
464,100 
443,765 
157,905 
113.434 

1,068,452 

100,457 

2,1oa,a19 

11,699,659 

29,309 

11,670,350 

1,756,451 

ts.76 
O.D0a76 



TURLOCK IRRJOA.TION DISWICT RECONC!UATION ~OUNT T~aD-8 --12 Month Blllln; Adj~tm•nt " On• Tlm• BUUng J\djuo;tM•flt 
FYOlml J.dju.tm•nt MODIFIED O~J07I04 .. FY02J03 .. FY02/03 

c1.,.,.1 Clasa1 
• (doe ~ chMgc!Ji \n kv.h, Prt:>Mkitlll!RiW>s Revis«I Pfo.'blelflJll R.nlo.$ 

MOPIFIEO 09/07104 kw,Q'bWlngmtos 
(1) (2) •(3) (4) (5) (6) (7) (8) (9) (10) (11) •cL..1fHERGY . 0.00027 O.OO!SGO olhorlhMClau1) 

'(•)'(<) •(8)'(0) "{5){8) •CL i.DEMAHD -4.85 '·" DIFFERENCE DHfat1111nc;:• 
Class1 C\=1 Tob.118111 TotNBlll ClMs1 CIZW1 Tda!Bil Tot*BIU -FYOZ/03 """"""" Pra\lrrim11y · PRELIMINARY PRELIMINARY F"" And ANf\L Fll<Ai. eon,.._. 

no TID .. ._. 
• FY0211l3 Pr•llmlnllt}" F;lnml Corr.c::t.d 

""" kw 00/01Adj Adju•iedBlll .... kw OOI01A4 Adju.Wd BW: and flm1l~IJ!•. andf1nal 

JUL '02: 17S99000 3952"3 $502,11·4.47 $21,970.39' $524.0&UG' 17677000 396913 $467,933.65 $21,970.39 · $4au<M.04 $3•.1'0.'2 •JUL '02 $30.5.272.-44 $277,858-43 $10,,14.0a' '3,756.60 
AUG 15878000 351a2 $469,023.31 $21,970.39 $<00.9$3.70 16154000 35794 $431,753.65 $2.1,970.39 J-453,72-4.04 $J7,2GU5 •AUG $27ti,170.10 $251,770.00 W,iU.10 $13,275.56 
s•P 14:668000 3-47~ $«<17,936.GO .$21,970.39 $-489.907J!9 1-473~ 3'49-40 $438.498.Ba $21,970.39 $460,469.27 $29,"38.02 •s.EP S;:l:6$,060.75 $'239.787.s.t $1G,2llUl1 $J,146.1i 
OCT 11965000 . 25493 $579,154.08 $21,970.:39 $601,12-4.47 12024000 2!i61B $556,-458.M. $21,970.:39 $576,429.23 $22,6'15.24 •ocr Sl:02,76f."» $182,866.22 $1D,90o.13 $2,795.11 
NOV 9725000 11499 $634,668.54 $21.970.39 $81X!,8'8.\)3 9761000 1755' $618,6~.05 $21,970.39 $~0,576.45 $1";ll2M 
DEC 6699000 15962 $no,eao.a1 $21,970.39 $801,(i5t00 8743000 .16043 $784,517.94 $21,970.'9 $786,480.i~ $15,161.<7 

"NOV $1-'8,'79..25 $134,107.34 $14,nt.at .$1.4!Xl.67 
•DEC $13',l ... 50 1121.017.6<) $13,167~ $1,QllU7 

JAN'13 6770000 15481;1 $87J,366.6Z $21,970..39 $Ml5,3J7.01 8TI600:0 16468 $859,763.98 $2.1.Q70.3A $881,754.37 $1l,'8i.&4 •JAN"03 $132,~2.0Q $119.219.36 $U,Nl.4" $!).00 

FEO 8470000 '18222 $731;1,932.64 $21,970.39 $750,903.23 8'170000 16222 $725,161.39 $2.1,970.39' $7-47,131.69 $1J,771.M 
MAR 10137000 17.475 $706,484.33 $21~70.39 sns.~54.72 10137000 17475 $891,011.02 $21~70.:39 $712.981.41 • $15,473.11 

•FEB $11~.500-.»0 $120.735.36 $13,171.5' $0.00 
•MAR $1'1,31B,05 $135,904.74 $15,413.31 $0.00 

APR 10514000 16522 $839,-42t.72 $21,970.39 $861,392.fi 1057 .. 000 18(>43 $1323,067.51 $21,970.39 $.645.037.90 .$1&,3~.21 •APR $159,l!j,J.50 $1.43.157.47 $1G,209.01 $1$4.18 
MAY 13mOOO 36409 $65'1,fi73.36 $21,970.39 $006,543.75 13777000 . 36409 $857,061.17 $21,970.'39. $079,0~"56 $lT,112.1$ 

·JUN 18022000 38647 $956,297.32 521,970.39 .SQ7B,267.71 . 16022000 -~aa47 $926,107.02 : $21,970.39 $948,077.41 $30.1.90..30 
'MAY $llll,3i7.35 $240,785.16 $27,112.19 $0.00 
•JUN $193,&43,'5 $263.653.15 $30,U0.30 $0.00 -----

146293000 311211 $8,4$1,954.10 $8,695,598.78 .1~7000 312-436 $15,159,%1.02 $&,<423,605.70 $271,llil.Da $2,476,769.65 $2,231,398.67 $245,370.98 .,111ME~~J!~ENT* Cnidil 

All data l:i l'rcm Turlock BJQ5' (pnil!Jriruuy and final) 12monthlri $20M7_.. Crlldlt 
• lh11o MD tim:t edj~tlsbncn C1 poNOrldjusb"Mnts fa-FYD203. Thoau11ime llldlustrr.ollt: f!f>Plicabie!hroufl\ Feb. 13, 2004. FY02M .AdJustm-nt 

TIO D2J03 ,Adju..tm•nl Modified O!l/07104 
TIO 02/03A4uWnlnl Hnlln htwd1111od-4128J04 

H:\.hlrl11y\tru•up\0~03.djMODIFIEO.xb 
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APPENDIX.E 

MUTUAL RELEASE AGREEMENT 

THIS MUTUAL RELEASE AGREEMENT (the "Release"), dated as of Ae,.;f 1 li >z(itJ) · 
.. (the "Effective Date"), is by and between the CITYAND COUNTY OF BAN FRANCISCO, a· 

California municipal corporation ("City'') and TURLOCK IRRIGATION DISTRICT , a 
California irrigation district ("Turlock~') (City and Turlock are hereinafter referred to 
individua}ly as a "Party,'' and collectively as the "Parties"). 

WITNESSETH: 

WHEREAS, City and.Turlock previously, entered into. an agreement for the sale of 
power entitled LONG TERM POWER SALES AGREEMENT l3ETWEEN THE CITY AND 

. COUNTY OF SAN FRANCISCO AND THE TURLOCK IRRIGATION DISTRICT, which 
became ·effective by its terms on April 1, 198 8, as ·subsequently amended and as -in effect 
imn:;iediately prior to February 14, 2004 (the "Prior Agreement"); · 

' ' 

WHEREAS, certain disputes arose between City and Turlock-regarding the proper 
interpretation of certain terms of the Prior Agreement, including·those regarding (i) the rights 
and obligations of the Parties under the Section 25 of the Prior Agreement and the procedures for 
dispute resolution applicable thereto (the "Protection Clause Dispute"); (ii) the method for.;.. · 
·determining the quantity of Class 1 Power available to Turlock each month under Section 15 and 
other provisions· of the Prior Agreement(the "Class 1 Dispute"); (iii} the Class 1 demarid charges 
that were invoiced.to .Turlock for the period February 14 through February 29, 2004·(the 
"February 2004 Demand Charge Dispute"); and (iv} true-ups for Class-1 rates· for the penods 
July 1, 2001 through June 30, 2002, July 1, 2002 through June 30, 2003, and July 1, 2003 ' 
throughFebruary 1.3, 2004 ("Class 1 True:-up·Dispute"); . 

WHEREAS, in connection with the Protection Clause Dispute; in August 2001, Turlock 
issued to City a Notice Initiating Dispute Pursuant to Section 23 of the Long Term.Power Sales 
Agreement between the City and County of San Francisco and the Turlock Irrigation.District (the 
"Section 23 Protection Clause Proceeding"), and City (i) issued to Turlock a notice of · 
termination under Section 25 of the Prior Agreement;· (ii) filed a complaint in the Superior Court 
for the County of San Francisco (the "Superior Court") for declaratory and injunctive relief 
against Turlock ; and (iii) initiated a non-binding arbitration proceeding before the American 

· Arbitrati0n Association. ("AAA") against Turlock, in Case No. AAA 71~198-00547-01 (the 
"AAA Arbitration"); 
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WHEREAS, the issues raised by the City in the AAA arbitration and the Superior Court 
litigation remain pending in litigation, with the Parties recently completing a non-binding 
arbitration before three appointed arbitrators (the "Litigation"); , 

WHEREAS, in connection with the Class 1 Dispute, Turlock invoked the provisions of 
Sections 17 of the Prior· Agreement to resolve the Parties' dispute (the "Class 1 Section 17 · 
Proceeding"); · . · . 

WHEREAS, in connedion with February 2004 Demand Charge.Dispute, Turlock · 
invoked the provisions of Sections 17 of the Prior Agreement to resolve the Parties' dispute (the 

· "Demand Charge :Section 17 Proceeding"); and . · 

WHEREAS, in comiection with the Class 1 True-up Dispute City has identified the 
amount to be reimbursed to Turlock to resolve the Parties' dispute (the "Class 1 True-up 
Reimbursement"); and 

WHEREAS, City and Turlock desire to-resolve any and all disputes between them and to 
that end the Parties are entering into this Release and, concurrent herewith, are entering into an 
amendment and restaterrient of the Prior Agreement. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency 
of which is hereby acknowledged, the Parties-hereto do hereby agree to release one another from· 
any and all claims that may be asseFl:ed as. follows: 

1. City's Release. F.or good and valuable consideration, the receipt and suffi.Ciency of 
which ~s hereby acknowledged by the executio~ of this Release, City withoutreservation 
or condition; for itself and.its assigns, agents, representatives, attorneys, and any other 

. person or entity that could initiate or continue litigation, arbitration or any other 
proceeding on its behalf, does hereby fully acquit and waive, release and forever 
discharge Turlock , its directors, officers, employees, agents, attorneys, representatives; 
successors and assigns, and all persons and entities acting by, through, under or in 
concert with any of them, from any and all claims, counterClaims, liabilities, suits, 
demands, causes of action, administrative proceedings, damages; losses, pecuniary losses, 
costs, expenses (including attorneys' fees), and/or any other obligations of any nature 
whatsoever, whether known or unknown, in law, equity or otherwise, asserted or as may 
be asserted by City which City has or may have against, claims to have against or -
contends it is entitled to or from Trirlock arising from or related to the PriorAgreement; 

·. the Litigation, the AAA Arbitrat1on, the Section 23 Protection Clause Proceeding, the 
Class 1 Section 17 Proceeding, the Demand Charge Section 17 Proceeding; and Class 1 
True-up Re4n.bursement including any act or omission, whether negligent or otherwise, 
taken or not taken, or directed by Turlock against City in connection therewith through 
and including the Effective Date of this Release, excepting only any claim, cau8e of 
action or suit arising from an undertaking or promise contained in this Release. 
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In connection with the immediately preceding paragraph, City acknowledges that it is 
familiar with and hereby waives and relinquishes any and all rights and benefits it may 
have under the laws of any state, similar to and including Section 1542 of the California 
Civil Code, which provides as follows: · 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his favor at the time of executing the 
release, which if known by him must have materially affected his 
settfonient with tne debtor. · · 

· 2. Turlock 's Release. For good and valuable consid~ration, the receipt and sufficiency of 
. which is hereby acknowledged by the execution of this Release, Turlock without 
reservation or condition, for itself and its assigns, agents, representatives, attorneys,· and 
a.Ily other person or entity that could initiate or continue litigation, arbitration or any other 
proceeding on its behalf does hereby fully acquit and waive, release and forever 
discharge the City, its governing board members, officers, directors, employees, 

· managers, partners, agents, attorneys, representatives, succes~ors and assigns, and all 
persons and entities acting by, through, under or in concert with any of them from any 

. and all claims, counterclaims, liabilities, suits, demands, causes of action, administrative 
proceedings, damages, losses, pecuniary loss~s, costs, expenses (including attomeys1 

fees), and/or any other obligations of any nature whatsoever, whether known or 
··Unknown; in law, equity or otherwise, asserted or as may be asserted by Turlock which. 
Turlock has or may have against, claims to have against or contends· it is entitled to or· 
from City arising from-or related to the Prior Agreement, the Litigation, the AAA 
Arbitration, the Section 23 Protection Clause Proceeding, the· Class 1 Section 17 
Proceeding, the Demand Charge Section 17 Proce~ding, and Class 1. True-up 
Reimbursement including any act or omission; whether negligent or otherwise, taken or 

·not taken, or directed by City against Turlock ,in connection therewith through and 
including the Effective Date of,this Release; excepting only any claim, action, cause of 
action or suit arising from an undertaking or promise contained in this Release. 

In connection with the immediately preceding paragraph, Turlock acknowledges that it is 
familiar with· and hereby waives and relinquishes any and all rights and benefits it may 
have under the laws of any state, similar to and including Section 1542 of the California 
Civil Code, which provides as follows: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his favor at the time of executing the 
release, which if kilown by him must have materially affected his 
settlement with the debtor. 

3. No Indemnity: Nothing in this Release ·shall in any way constitute an agreement by any 
Party to indemnify any other-Party. against any third party claim. · 
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4. City Acknowledgment. ·City expressly acknowledges that it has consulted with 
competent legal counsel with regard to·the provisions of this Release and it fully. 
up.derstands and accepts the same. City further:acknowledge that Turlock HAS NOT 
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED, 
STATUTORY OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS 
OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW, 
HERETOFORE, OR HEREAFTER TO CITY IN CONNECTION WITH THIS 
RELEASE. IN ENTERING INTO AND PERFORMING THIS RELEASE, CITY HAS 
RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT INVESTIGATION 
OF, AND JUDGMENT WITH RESPECT TO, THE VALUE OF THIS RELEASE. 

. 5. Turlock 's· Acknowledgment. Turlock expressly acknowledges that it has consulted with · 
.competent legal counsel with regard to the provisions of this Release and it fully 
understands and accepts the same. Turlock further ac)mowledges that City HAS NOT 
MADEANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED, 

· STATUTORY OR OTHERWISE, AS TO THE ACCURACY QR-COMPLETENESS· 
. OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW, 
HERETOFORE, OR HEREAFTER TO TURLOCK IN CONNECTION WITH THIS 
RELEASE. IN ENTERING INTO AND PERFORMING THIS RELEASE, TURLOCK 

. HAS RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT . . 
·INVESTIGATION OF, AND JUDGMENT WITH RESPECT TO, THE VALUE OF 
. THIS RELEASE. 

6. Dismissal of Proce~dings. Concurrent with the execution of this Release (i) the City 
agrees to execute the diSmissal, with prejudice, of the of the Litigation in the form 
attached hereto at Exhibit A-1 and the AAA Arbitration in the form attached.hereto at 
Exhibit A-2; and (ii) Turlock agrees to execute and deliverto City the written notices of 
withdrawal, with prejudice, of the Section 23 Protection Clause Proceeding, the Class 1 
Section 17 Proceeding, the Demand Charge Section 17 Proceeding, and Class l ·True-up 
Reimbursement substantially in the form attached hereto at Exhibit B .. The City further 
agrees that the City shall cause the dismissal of the Litigation and the AAA Arbitration to 
be: filed' with the Superior Court and the AAA, respectively, promptly after execution of 
the same. · 

7 .. No Admission. This Release is being entered into by the Parties as a result of a 
·compromise and with the intention to avoid further disputes and litigation between the 
Parties and the attendant inconvenience and expense ofthe same. Accordingly, nothing 
contained in this Release, nor in the consummation of this Release, shall be construed or 
deemed as an adlnission or acknowledgement by any Party of the existence or · 
nonexistence of any breach of the Prior Agreement, culpability, fault, liability or . 
wrongdoing whatsoever. In connection with the foregoing, this Release may not be used 
in evidence in any proceeding, excepting only in a proceeding involving a claim, action, 
cause of action or suit arising from an undertaking or promise contained in this Release. 
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8. · Binding Effect. This Release and all the provisions hereof shall be binding upon and 
inum to the benefit of the Parties hereto and their respective successors and permitted 
assigns. 

9. Section Headings. The section.headings in this Release are solely for convenience and 
shall not affect the meaning, construction, interpretation or effect of any provisfon of this 
Release. · · 

10. Counterparts. This Release maybe executed in counterparts, each of which shall be 
deemed an original, but all of which shall constitute one and the same legal instnunent. 

11. Changes. This Release may not be altered, amended, modified, or otherwise changed 
except by a writing duly executed by City and Turlock. 

12. Deemed Prepared by all Parties. This Release was jointly prepared by the Parties, and 
the rule that uncertainties or ambiguities shall be interpreted against the drafting party 

· shall not apply to the interpretation or construction of this Release. 

IN WITNESS WHEREOF, the Parties hereto have executed this Refoase as of the date 
first written above. 

PUBLIC UTJLITIES COMMISSION OF 
OF THE CITY AND COUNTY 
OFSANF 

By: 
san Leal, General Manager 

DENNIS J. HERRERA 
City Attorney 

By: ~ti~ (;nil W. FUmlan 
Deputy City Attorney 
City and County of San Francisco 
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TURLOCK JRRIGATJPN DISTRICT 

By: 

By: 
Roger Masuda 
General Counsel 
Turlock Irrigation DistriCt . 
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ATIORNEY OR PARTY WITHOUT ATTORNEY (Name and address): FOR COURT USE ONLY 
. DENNIS HERRE~ City Attorney 

Tel.: (415~ 554-3959 DONN W. lfURMA 
De~u!Y City Attorney Fax: (41 ) 554-8793 
13 0 Market Street, 4th Floor 
San Francisco California 94102 

ATTORNEY FOR (Name) Citv and County of San Francisco 
Jn~ert name of court, judicial district, and branch, if any: 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 
CITY AND COUNTY OFSAN FRANCISCO 
PLAINTIFF/PETITIONER: CITY & COUNTY OF SAN FRANCISCO 

DEFENDANT/RESPONDENT: TURLOCK IRRIGATION DISTRICT 

REQUEST. FOR DISMISSAL · CASE NUMBER: 

C:=J Personal Injury, Property Damage, or Wrongful Death 

[=1 Motor Vehicle c=J Other CGC-01-323717 

C:=J Family Law 

· C:=J Eminent Domain 

~ Other (specify): Declaratory & Injunctive Relief 

- A conformed copy will not be returned by the clerk unless a method ·of return is provided with the document. 

1. TO THE CLERK:. Please dismiss this action as follows 

· .a. (1) CK] With prejudice (2) c:J Without prejudice 

b. . (1) c=J Complaint (2). L=i Petition 

. (3} C=:J Cross-complaint filed by (name): 

(4) L:=J Cross-cornplail")t filed by (name): · 

(5) CT] Entire action of all parties and all causes of action 

(6) i=J:other (specify): 

DONNW. FURMAN (CBN 166479) 

on (date): . 

on (date):· 

crYPE OR PRINT NAME OF x ATTORNEY D PARTY WITHOUT ATTORNEY) 

• If dismissal requested is of specified parties only, of specified causes of. 
action only, or of.specified cross-complaints only, so state and identify 
.the parties, causes of action, or cross-complaints to be dismissed. 

(SIGNATURE) 

Attorney or party without atto,eyfo7 
[][] Plaintiff/Petitioner . · Defendant/Respondent 

E=i Cross-co;r;plainant 

2. TO THE CLERK: Consent to the above dismissal is hereby given.** 

Pate: 

(SIGt)IATtJRE). (TYPE OR PRINTNAME OF D ATTORNEY [j PARTY WITHOUT ATTORNEY) 

•• If a cross-complaint-or Response (Family Law} seeking affirmative 
· relief-is on file, the attorney for cross-comph;iinant (respondent) must 

sign this consent if required by Code of Civil Procedure section 581 (I) 

'Attorney or party without attoTey fol: · 
: E=i Plaintiff/Petitioner Defendant/Respondent 

or 0). · .E=i Cross-complainant . 

.(To be completed by 'clerk) 
3. L:::::J Dismissal entered as requested on (date): 

4. L:::::J Dismissal entered on-(date): as to only (name): 

5. L:::::J Dismissal not entered as requested for the following reasons (specify): 

6. L:::::J a. Attorney or party without attorney notified on (date): 
b. Attorney or party without attorney not notified. Filing party failed to provide 

. C=:J a copy to conform L=i means to return conformed copy 

Date:, Clerk, by ----------- , Deputy 

Form Adopted by the 
JudiGial Council of California 

982(a)(5) [Rev. January 1, 1997] 
REQUEST FOR DISMISSAL 

Code of Civil Procedure, § 581 et seq 
California Rules of Court, rules 383, 1233 

n:\Utu12oos10202os100302963.doc 



EXHIBIT A-2 

VIA FEDERAL EXPRESS 

Mr. Jeremy T. Jackson, Case Manager 
American Arbitqtion Association 
1750 Two Galleria Tower 
13455 Noel Road 
Dallas, TX 75240 

Aprill5,2005 

Re: City and County of San Francisco v. Turlock Irrigation District 
Case No. 71-198-00547-01 

Dear Mr. Jackson: 

This letter is to notify you that Claimant City and County of San Francisco (the. 
ncity"), through its duly authorized undersigned counsel, hereby dismisses the above-referenced 
proceeding with prejudice. Please provide written confirmation of the City's dismissal and that 
the American Arbitration Association has closed its file in this matter .. 

cc: Roger Masuda 
General Counsel 
Turlock Irrigation District 

Very Truly Yours, 

DENNIS J. HERRERA 
City Attorney 

By~-----------------
Donn W. Furman 

4/8/2005 
8:15:56 Aivf 



EXHIBITB 

Mr. Donn W.Furman 
Deputy City Attorney 
Office ofthe City Attorney 
Fox Plaza 

· 1390 Market Street, Suite 250 
San Francisco, California · 94102-5408 

April 15, ·2005 

Re: Mutual Release Agreement between .. Turlock Irrigation District and 
th_e City and Count)' of San Francisco dated April 15, 2005 

Dear Donn: 

In accordance with Section 6 of the above-referenced Mutual Release Agreement, 
Turlock Irrigation District hereby withdraws its notices of dispute and terminates, with prejudice, 
all such proceedings with regard thereto, as to the_ following matters:· · 

1. The Notice Initiating Dispute Pursuant to Seetion 23 of the Long Tenn Power 
Sales Agreement Between the City and County of Safi Francisco and the Turlock 
Irrigation District ("LTPSA"), dated July 24, 2001, relating to disputes as to (1) 
whether San Francisco has been precluded'frorn substantially realizing the benefit 
of the LTPSA by an action designated in Section 25.3 of the LTPSA and (2) 
whether the provisions of Section 23 or Section 25 of the LTPSA govern the 
resolution of dispute. 

2. The Notices of Billing Dispute pursuant to Section 17 of the L'.I'PSA relating to 
invoices for August through November 2001, September through November 
2002, and August through December, 2003, as described in letters to Patricia E. 

· Martel and/or Marla Jurasek signed by Larry Weis. 

· 3. TheNotice Initiating Dispute Pursuant to Section 17 of the LTPSA relating to a 
dispute arising out of energy and capacity charges in the February 2004 invoice. 

4/8/2005" 
8:15:56 AM 



If you have any questions regarding the foregoing, please contact me at your earliest 
convemence. 

.. ::y 

Sincerely, · 

Roger Masuda 
General Counsel 

4/8/2005 
8:15:56 AM 
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-· 
• ...... 

1 

2 

3 

1. 

APPEND"IX F 

QUARTERLY. ·RECONCIL"IATJ:ON OF AVAILABLE ENERGY 

· PURPOSE AND INTENT 

4 The purpose of this Appendix F is to provide the Parties 

·5 with an independent means of monitoring energy available from 

7 

·s 

9 

10 

6 · Project from time to time and to provide an exclusive remedy for 

the over scheduling oi under scheduling ·of City Municipal Energy 

that may occur.de;:;pite diligent ·andgood.faith.efforts.by City 

to.predict and schedule Available Energy with reasonable 

accuracy. 

li 

12 

13' 

14 

15 

16 

17 

18 

19 

20 

21 

:?2 

23 

24 

25 

26 

27 

28 

2 . DEFINED TERMS 

whenever used in.this.Appendix.F, .terms initially 

capitalized shall have.· the meanings -'set forth below and if not 

defined herein shall have the meanings ascribed to them in 

Sectiqn 4 of the Agreement.. ~n all cases the singular. of a term 

shall include the plural and the plural shall include the 

singular. 

2. 1 · AE or Actual Available Energy: .The amount of energy 

that is ninety~eight percent (98%) of the difference between 

Project Energy actually generated during a half-hour in the 

period of determination and City Municipal Energy used in the 

.same half-hour as determined by City in accordance with the 

terms of its agreement with its s·cheduling Representative, all 

such half-hours summed over the period of deterinination, 

1 



1 pr0'!"ided, however'· that if the amount of energy resulting from 

2 the foregoing is less than zero in any half-hour then the value 

3 for that half-hour shall be .zero. 

4 

5 . 2. 2 Average. Dow Jones NP-15 Electricity P.rice Index: the 

6 simple average of the Dow Jones NP-15 Electricity Price On-Peak 

7 .or Off-Peak Index in eff~ct for all the applicable hours (On-

8 . Peak Hours or. Off-Peak Hours} in the calendar year quarter I 

9 excluding the hours- of certain Active Days pursuant t.o Section 

10 3 .2. 

·11 

12 · 2.3. Contract Rate:. Either {i) the simpl·e average of the 

13 E:xcess Energy Rate in effect for all the applicable hours ·(On-

14 Peak Hours or.· Off-Peak Hours} in the calendar year .quarter, 

. 15 excluding the hours of certain Active ·:nays pursuant .to. Section 

16 

17 

3.2, if the period of detennination,is the first or .second 

quarter of a calendar y~ar ,· or {ii) the Class 1. Energy Rate if 

18 the period. of determination is the third or fourth quarter of a 

19 calendar year. 

20. 

21 2 .4 · Overscheduled Available Energy: The amount of energy 

22· determined by .city pursuant to Section 3.3(a) hereof. 

23 

24 2.5 SE or Scheduled Available Energy:. The amount of 

25 energy that is· ninety-eight percent (98%·) of the difference 

26 between Project"Energy· in a half-hour in the ·period of 

27 determinati9n and City Municipal Energy in· the same half-hour as 

28 set forth on .the:Final Schedule City submits to its Scheduling 

29 Representative,. ·all such half-hours sUrnmed over the period of 

30 determination, :provided, however, that if the amount of, energy 

31 resulting from the foregoing is less than zero in any half-hour,' 

32 theri the value for that half-hour, shall be zero. 

2 

/ L_ ___ _ 



1 

2 2.6 Underscheduled Available Energy: The amount of energy 

3 determined by City pursuant to Section 3 . 3 (b) · hereof . 

.. 4 

5 

6 

7 

8 

3 . DETERMINATION OF OVERSCHEDULED OR UNDERSCHEDULED AVAILABLE 

ENERGY 

9· 3.1 At the end of the calendar year quarter commencing on 

10 January 1, 2008 and at the end of each c.alendar year quarter:-· · 

11 thereafter during the remaining term of .this Agreement, City 

12 shall determine, Beparately for the On-Peak Hours. and for the . 

13 Off-Peak Hours, both the Overscheduled .Available Energy and 

· · 14 UriQ.erscheduled Available Energy in the manner set forth herein 

15 below. 

16 
17 3.2 City shall determine for each hal~-hour the difference 

18 between Scheduled Available. Energy and Actual . Ava.ilable Energy. 
' ·. ' ... . 

19 Such differences shall be. summed for all On-Peak Hours and shall 

.20 be summed separately for all Off-Peak Hours during a calendar 

21 year quarter ("Quarter On-Peak Difference" and "Quarter Off,-Peak 

22 ·Difference" r reE;lpectively) r provide.d however I ·that in making the 

23 foregoing determination City shall exclude any Active Day on 

24 which (a) either the Scheduling Representative or the Control 

25 Area Operator: experiences a system emergency that affects the· 

26 metering or delivery of Available Energy or City Municipal 

27 Energy, or (b) Uricontrollable Forces affect City's ability to 

28 generate or deliver .Scheduled Available Energy, or (c} a 

29. determination was made by City, in. its sole judgment. and 

30 discretion, that generating, supplying ·or deliv.ering Project 

31 Energy or continuing the supply or deli very of such eriergy would 

32 adversely impact City's ability either to provide water supply 
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1 Qr to meet applicable standards of water quality foilowed or 

2 established by.City. 

3 

4 3. 3 If the absolute value of either the· Quarter On--Peak 

5 Differen.ce or Quarter ·o~f-Peak Difference or both det~rmined 

6 pursuant to Section 3. 2 her~of is greater than 7. 5- MW multiplied 

7 ·by, respectively, the number of. the On-Peak Hours or· the Off-

8 Peak Hours not excluded pursuant to Section 3.2 hereof of the 

9 appli.cable calendar year quarter, then City ·shall determine 

10 sepa.rately for the Qn.:..Peak Hours and for the. Off-Peak Hours (a) . 

11 for· a positive Quarter On-Peak Difference or positive Quarter 

12- · Off-Peak Di'fferen:ce, · Overschedu.led Available Energy to be the 

13 amount of energy, expressed in .MWh! by which the product of 

14 Turlock' s Allocation times the· Quarter On-·Peak Difference and, 

'15 .sepa~ately, the product ·of Turlock' s ·Allocation times the -

16. Quarter Off-Peak Difference exc~eds ·the product of· Turlock' s· 

17 -- Allocation times 7. 5 MW multiplied. :l:::>y the .number of- On-Peak 

18 Hours -or. the number. of Off-Peak Hours, .respective1y, in ·.the 

19 determination pe.riod f.or the ,Active Days not exciuded ·pursuant 
. ' 

2 0 . to , Section 3 . 2 hereof during the calendar year· quar.ter · of 

21. determination ("On-Peak Overscheduled Energy" and "Off-Peak 

22 Overscheduled Energyi' I .respectively); and .(b) for .a negative 

23 ·Quarter On--Peak Differenc.e or negative Quarter Off-Peak 

24 Difference, Underscheduled Available Energy to be the amount of 

25 energy., ·expressed .in MWh, by· which ·the· absolute val"t-te· of ~he 

26 product of ·Turlock's Allocation time·s the Quarter on-Peak 

27 Difference and, . separately, the absolute value of the product of 

28 · Turlock' ·s. Allocation times the Quarter. Off-Peak Difference . 
\ . . . 

29 exceeds the product ·of Turlock'·s Ailocation times 7. 5 MW 

3 0 mu~ tiplied· by the .numb.er of On-Peak Hours or :the nUrnber of ·Off-

3.1 Peak Hours, respectively, in the determination period for the 

32 Active . Days not excluded pursuant to Section 3. 2 hereof during 

4 



1 the calendar year quarter of determination ("On-Peak 

2 Underscheduled Energy" and ''Off-Peak Underscheduled Energy", 

3 respectively) . 

4 3.4 City shall provide Turl()ckwith its determination of 

5 Overscheduled Available Energy and Underscheduled Available 

6 Energy on or before the day that is ninety· (90) days after the 

7 last day of. calendar year qliarter for which the determination 

8 was made or· as soon thereafter as is possible, and together with 

9 such determination City shall notify Turlock .of the remedy City 

10 elects pursuant to . Section 4 hereof. 

11 

12 

13 

·14 

15 

4. ELECTION AND EXCLUSIVE REMEDY 

.4 .1 In the event City ·determines that. Overscheduled 

16 Available Energy · resulted in a calendar year quarter, for the 

17 Qn..:.Peak Hours or the Off-Peak Hours or both, then, as City may 

18 elect, Turlock shall .(.a) make a payment to City in an amount 

19 equal· to the On-Peak Over.scheduled Availabie '.Energy and Off.-Peak 

20 . Overscheduled. Available Energy multiplied in each case by the 

21 greater of (i) zero or (ii) ·tb.e following difference: the 

22 applicable Average Dow Jones NP-15 E.lectricity Price Index minus· · 

23 the applicable Contract Rate,. within a period. of sixty (6·0) days 

24 of receipt of City's determination, or (b) make a sale to City, 

25 . at the applicable Contract Rate·, of the On-Peak Overscheduled 

26 .Available Energy and Off-Peak Overscheduled Available Energy, as 

27 scheduled by Turlock during the same calendar year quarter. in 

28 the year following the calendar year quarter in which the 

29 determination was made,. provided that On-Peak Overscheduled 

30 Available Energy will be returned during .the On-Peak Hours of 

31 such quarter. 

32 
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1 4 ... 2 In the . event City determines that Underscheduled 

2 Available Energy res~lted 'in a calendar year quarter, for the 

3 On-Peak Hours or the Off-Peak Hours or both,. then, as City may 
' 

4 elect, City shall (a) make a payment to Turlock. in an amount 

5 ·equal to· .the On-Peak Underscheduled Available Energy and O~f-

· 5 Peak Underscheduled Available Energy multiplied in each case by 

7 the greater of. (i) zero or (ii). the following difference: the 

. 8 applicable Average Dow Jones: NP-15 Fi,rrn Energy Index minus the 
·.;:·· 

9 applicable Contract Rate, within a period of sixty (60) days of 
. . . 

10 delivery to Turlock .of City's determination, o:t (b) make a sale 

11 to Turlock, at the applicable Contract Rate, of the On-Peak 

12 Undersched1,iled Available Energy and Of £-Peak Underscheduled 

13 Avai1able Energy I as scheduled by City during th~ same caie~dar 

14 . year quarter in the year following ·the calendar year . quarter in 

15 which the deterrilinatioil was made,' pr~vided ·that .on-Beak 

16 Underscheduled Available .Energy· will ·be .returned duri'ng the On-

----~:----.1.'I ______ p_~_H..QE.~El of such ·quarter. 

18, 

. 19 4.3 The remedies provided.for· in Section 4.2 hereof are 

20 ·Turlock' s exclusive remedies and a;j:-e in lieu of any other remedy 

21 Turlock may claim is· due t.o it und-er .th.e t~rms of the Agreement · 

22 arising from or relating to City's detennination of Project 

23 Energy or Ava.ilable Energy during ·any period of. determination. 

24. 

25 The Parties intend and agree that nothing 

26 herein shall be used to retroactively affect or adjust 

27 City's· determination .of Excess Energy under Section 7. 5 or 

28 Section. 7. 6 of the Agreement,. or True-Up Energy .under 

29 Section 7. 7 of the Agreement. 
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Roger K. Masuda 
SaraJ.Lima 
James Koontz 

. Galileo Morales 

. GRIFFITH & MASU.DA 
. G ~PROFEsSIONAL LAW CORPORATION 

G\'\'Y 517 East Olive Street · 
c,(j\-o . <\~ Turlock, California 95380 

~\.- 'ti t..<0\J (209) 667-5501 
~ ~ Fax (209) 667-8176 

W. Coburn Cook, 1892-1953 ~~ ~ . ·~~ · 
Lin H. Gnffith; retired · r.,?>'?J www.calwaterlaw.com 

.~ov . 
April 15, 2005 

.Mr. Donn W. Furman, Deputy City Attorney 
Office of the City Attorney 
Fox Plaza, 1390 Market Street, Suite 250 
San Francisco, California 94102-5408, 

Monterey Bay Office 
UC MBESTCenter 

3239 Irrijin Road #122 
Marina, Ca]tfornia 93933· 

(831) 6oi-i406 

rrna5uda@calwater1aw.com 

Re: Mutual Release Agreement between Turlock Irrigation District and the City and County 
of San Francisco dated Aprii 15, 2005 · · 

Dear Donn: 

In accordance with Section 6 of the above-referenced Mutual Release Agreement, 
Turlock Irrigation District hereby withdraws its notices of dispute ru:id terminates, with prejudice, 
all such proceedings. with regard thereto, as to the following matters: .. 

1. The Notice Initiating.Dispute Pursuantto Section 23 of the Long Term Power Sales 
Agreement Between the City and County of San Francisco and the Turlock Irrigation District 
("LTPSA"), dated July 24, 2001, relating to disputes as to (1) whether San Francisco has been. 
preduded from substantially realizing the benefit of the LTPSA by an 11ction designated in 
Section 25.3 of the LTPSA and (2) whether the provisions of Section 23 or Section25 of the 
LTPSA govern the resolution of dispute. 

2. The Notices of Billing Dispute pursuant to Section 17 of the LTPSA relating.to 
· invoices for August through November 2001, September through November 2002, and August 

through December, 2003, as described in letters to Patricia E. Martel and/or Marla Jurosek 
signed by Larry Weis. 

3. The Notice Initiating Dispute Pursuant to Section 17 of the tTPSA relating to a 
dispute arising out of energy and capacity charges in the February 2004 in.voice. 

!f you.have any questions regarding the foregoing, please contact me at your earliest 
convemence. 

· Sincerely, 

Roger K. Masuda 
General Counsel 
Turlock Irrigation District 




