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FILE NO. 150329 ORDINANC \O.

[Settlement of Lawsuits - Pacific Gas and Electric Company - City to Pay $1,563,963.29 and
City to Receive $1,563,963.29]

Ordinance authorizing settlement of two lawsuits: the first lawsuit entitled Pacific Gas

and Electric Co. v. City and County of San Francisco was filed by the Pacific Gas and

Electric Company (PG&E) on December 14, 2007, in San Francisco Superior Court,
Case No. CGC-07-470086; that settlement requires the City to pay PG&E $1,563,963.29

and allows the City to continue providing electric service to the‘.Ferry Building; the

‘second lawsuit entitled City and County of San Francisco'v. Pacific Gas and Electric

Co. was filed by the City on March 6, 2013, in San Francisco Superior Court, Case No.
CGC-13-529309; that settlement requires PG&E to pay the City $1,563,963.29 and to
provide the City with certain information necessary to prevent any future

underpayments of franchise fees.

Be it ordained by the People of the City and County of San Francisco:
Section 1. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitled Pacific Gas and Electric Co. v. City
and County of San Francisco, San Francisco Superior Court, Case No. CGC-07-470086, by
the Cify’s payment of $1,563,963.29 to PG&E and PG&E’s agreement that the City will

continue to provide electric service to the Ferry Building. All of the terms and conditions of the
settlement are set forth in the Settlement Agreement and Release of Claims signed by the
parties (“Settlement Agfeement”), which is on file with the Clerk of Board of Supervisors in File
No. ‘150329 and is incorporated herein by reference.

The above-named action was filed in the San Francisco Superior Court on December

14, 2007, and the following parties were named in the lawsuit: plaintiff and cross-defendant

City Attorney
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Pacific Gas and Electric Co., and defendant and cross-complainant the City and County of
San Francisco.
Section 2. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitled City and County of San Francisco v.

Pacific Gas and Electric Co., San Francisco Superior Court, Case No. CGC-13-529309, by

PG&E's payment of $1,563,963.29 to the City and PG&E’s agreement to provide the City with
certain information to prevent any future underpayments of franchise fees. All of the terms
and conditions of the settlement are set forth in the Settlement Agreement.

- The above-named action was filed in the San Francisco Superior Court on March 6,
2013, and the following partles were named in the lawsuit: plaintiff the City and County of San
Francisco, and defendant Pacific Gas and Electric Co.

Section 3. On March 24, 2015, the San Francisco Public Utilities Commission
approVed the eettlement of both of these matters in Resolution No. 15-0081, which is on file
with the Clerk of the Board Supervisors in File No. 150329 and is incorporated herein by
reference. A -

Section 4. Pursuant to the parties’ agreement, the Board of Supervisors authorizes the
San Francisco Public Uﬁlities Commission to effectuate the settlement by transferring
$1 ,563,963.29 to the City and County of San Francisco General Fund from appropriated,

unspent Power funds.

City Attorney
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APPROVED AS TO FORM AND
RECOMMENDED:

DENNIS J. HERRERA, City Attorney

WITLIAKI K. SANDERS
Deputy City Attorney

n:\energy\li2014\080856\00857631.doc

Office of the City Attorney A
BOARD OF SUPERVISORS

RECOMMENDED (Both Cases):

SAN FRANCISCO PUBLIC UTILITIES
COMMISSION

HARLAN L. KELLY /'”_
General Manager

RECOMMENDED
(Case No. CGC-13-529309 Only):

OSENFIELD
Contro

FUNDS AVAILABLE
(Case No. CGC-07-470086 Only):

ENFIELD

BENR(
Controlle

March 30, 2015
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This Setflement Apreeihent arnd Release of Claims (*Apreement™or “Release™), dated
February 20, 2015, 18 tade by and between fhie City and Cotnty of San Francises, & runitipal
corporation (the “City™), acting by and through the San Franciseo Pyublic Utflitfes Commission
(*SFPUC™), and Pacific Gas and Elestric Company (“PGEE"), a California corporation. Thes
City and PG&E aye sometimes referred to in this Agneement as the “Parfies.” '

RECITALS

Thds Agreement is made mth regard tothe following facts, mienhons and
understandings:

A. The C1ty filed & covaplaiist i the Suiperd Com't of San Francisco, entifled City dnd
County df Sai Francisco ™. Patific Ges dnd Hlectric Eetipary, Case No. CGC-13-529309, in
which the City alleges that PG&E fafled to pay certain franchise fees that were dueznd.owing,
the City based on PG&E"s gross amual receipts from the sals of elestricity within San Franeisco,
pursuant to Ordinance No, 414, s Eleetric Franchise Agrgement with PG&E, and seeks
recovery of those fearichise fees with intersst, itTnding niferest atising puesnant to San Francises
Adrministrative; Code, Chaptes 11, section 11.27 (“City’s Action™).

B. PG&E denies any Hability to the. City for the matters alleged in the: Clty's. Action and

denfes that it would have been. found liable for such additional annual franchise fees or infersst
Had the mafter gone to txial.

C. PG&E filed a corsiplaint in the Supericr Cotirt.of Sari Fraricisco, entitled Pacy’ic Gas
dnd Elgctric Compariy v, City and County of San Francisco, Case No. CEC-87-470086, in which
PG&E alleges that the City hreached the parties” 1987 Interconnection Agreement (“JA% and
1997 Master Setifement Agreement. (“MSA™) by requizing | P& to transmit and. defiver -
electricity to the Ferry Building for service to the City as mutnicipal load, and seeks recevery of
damages and interest ox those damages (PO&E"s Action™), PG&R also sought deelaratory
relief which was granted hy ordez dated Tuly 16, 2009, The Califoinia Cort of Appeal decision
(206 Cal. App.4th 897) affizmed fhe:Toly 16, 2009 cider that granted dclaratory eelief for PG&E.
and remanded PG&E's claim for damages for breach of confract for anew irjal. =

D, TheCity denies any Hebility fo PG&E for the matters lleged in PG&E’s Actmn and
denies that it would be foimd lizble in dameges to PG&E had thit maiter gone to triak on the
bredch of cotiftact ¢laim remanded by the Comt of Appeal.

herein by t1=us xeference, the: pmm:ses an& mutual covenants contame& in tIns Agreempnt, and
other good and valuable consideration, the sufficiency of which is hereby acknowledged, the
City and PG&F, agree as follows:

© 1, Seiflement of the City’s Action. In full and complete setflement of the City's
Action, the Partiey agres fo-each of the following:

-1-
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2. PG&E owes the City §1,563,063.29.

b. The City will file a Dismiissal of the City’s Actiont with Prejudics with the
Court and will serve a fils endorsed copy of same on counsel for PG&E within ten days
of thaEffectwe Date of this Agreement,

& PGXE will provide, City withi ‘the following infogniation duxing fiitire
franchise midits:

i Apnual gas and electuc franchise fee gross receipts detail showing the
amounts related to Gas and Blectele H Sheet, Hetch Hetcliy, BART,
Departed Lodd, agsigimients of San Franéiseo Town or Tezitory
(*IOT™) codes and TOT Correction, HEL Dita Stréam Menfhly Detail,
and Uncollectible Acconnts; and

. ‘Wheelingand Street Light Cestification Staterneuts for the City/Town,
of Hetch Hetchy showmg relatEd transmis'si‘dﬁ/:.difs&ibuﬁdﬁ and strest

d. ‘Within 60 days of fhe Effective Date, as defined in Section,7 below, PG&E
and City will work together ta develop & sample format for the documents et forth fa
Sections L. and 1.6, ahove, with the mndemtanding That these are elecironic gystams-
gene‘rated feports.

mazkes to its alIocauon methodnlogy that matenaﬂy mxpact the amoumt of ﬁ'anchlse fees
the City will receive | fromHetch  Hetchy revenues. .

2. Settlement of PG&E?s Action. In full dnd comiplete seftlemet of PG&E’
Actmn, thé Patties agteg to ¢ach of the follang

a. The City ewes PG&EE $1,563,963.29,

b. PG&E vwill file a Disinissdl of PG&E’s Action with Préjudice with the Cotirt
aitidh wilk setve a file €ndorsed copy of sime on cotmsel for the City mthm ten days of the
. Effective Dite of this Agreesent. .

g, The City intends to coutinue ta provide eleciric service to the Ferty Building
uiidet, the IA enly ntil June 30, 2015,

d. The City intends to provide eleetic serviee to the Ferry Building beginning on
. July1, 2015 under PG&¥'s Wholeszle Distribution Tariff (“WD'T™), which is on file
with the Federal Energy Regulatory Commission. Thiy Agreentent does not resolve the
Parties’ disputes over the applicability of non by-passable charges to the Ferry Building
customet(s), or the collection and payment of non by-passabls charges associated with

C -2
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the Fervy Building, oiice seivics tihder the WDT begins (“NBC Disputés™). The Parties
preserve fheir elaims concemning the NBC Disputes and defer resolution of those ¢latms
to future pegotiations or other datexmmahnn.

e, PG&E will not assert that the City’s existitig mterveﬁnng fagilities at the Ferry

Buildirg d6 not vatisfy the reqmrement& of either section 212(h) of the Federal Power Act
or PG&B’s WDT.

£ The Ciby will not assert that the Court of Appeal’s decision (206-Cal.App.4th
897} 1s invalidated, in whole or in: part, by this Agreeinent.

3 Payment of €Compensation Due. In the interest of efﬁmency, the SFPUC wxll
e make a payment inthe amount of $1,563,963.29 to the General Fund of the €ity and County of
San Franeiseo. The Parties agree that the SFPUCs payment fo the General Pund will. fully
-gafisfy each Party’s fiiangial obligation indes this Apresment.

4. General Release of Claims. -,

& Inconsideration of the setffement of e City’s Action and PG&E’s Action,
. #nd fir consideration of the covenants, promises, tepms and conditiens herein, gach Party,

oo hehintf of itself and all of its representatives, officers, employses, sitoreys, agents and
* adsigs, hereby releases and forgver dischatges the ather Fary to this Agreamiet,

" including its représentatives, offickes, etnployees, attofnsys, Azt and sssigis, ofand
fromz all claims, demands, coniroversies, actions, causes of ,actmn, obhgatmns, damages,
Tibifities, costs, - (melnding aftormeys’ fees) that arise or may acise gut of the City’s
* Action end PG&E's Action. This Release iy limited to the Parties’ disputes ay alleged in
"~ ‘both thie City’s Adtioti and PG&E'S. Activ, afid has fio effect ons fhe rights and Habilities
of the Parties atissus it any other litigafion, ; mcludm;; the City's claifis in the City’s
complaint in the Supcrmr Court-of San Francisco entifled City and County of San
Franeiscev. Pacific Gas and Electric Company, Case No, CGC-13-520310,

b. Inregerdtothe released matters, the City and PG&E knowingly; voluntarily,
ind uneonditiohally waive the provisions of Section 1542.of the Civil Code of the State
of Cg.hfomia, which provides:

“A general release does not-extend to cdlaims which
the creditor does not know of sispect to existin
his or ey favor af the time of execufing the
reléase, which ifknown by him of her iriist heive
materislly affected his or hef Setflemient with the
debtgr!”

¢. This Release is the sesult of z comipioriise between the Parties and:it will
never at-any time-or for any purpose be considered an admission of liability, fault and/or
respotsibility, waiver, or acquiescence by the City or PG&E, nor will the payment or
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witver of any sum of money in consideration for the execution of this Release constifute

or be construed as an admission of ary habihty, fault o re5ponsibﬂ1ty whatsoevet by
either Party.

5.  Sunshine Ordinance, PG&E understands and agrees that the City’s Sunshine
Ordinanee (San Francisco Administrative Code Chapter 67) and thie State Public Retords Law
(Californiz Government Code Sectitr 6250 ef, seq.) may dpply to this Agtesitent ind aiy andall
records and materialy Ssubmitted to-the Cmy'm comsigcion with this Agreement.

6- No Responsihility for OtﬁerParty"s Costs: The Parties each asknowledge and
agree that each Party will bear its costs, experises, consulfant and expert fees, and aftorrieys’ fees
arising guf of and/oreomnected Wwith the City's Action and PG&E's Actioh, the fiegotiation,
draftfry aad execition of this Agrccmcnt, and all matters arisivig out of or connected therewith,
except thait, i the event any dction is brought to enforce this Agrcement, the: preya:hng Party
will be entitled to-reasonshle attoineys’ fees, expenses-and costs in additian to all offier relief fo
which that Party may be entitled.

T City Appmva’!. Thie City will seek approval of fhis Agfecment from the San
Fraticists Bontd of Stpetvisors (“Board™) and froi the SFPUC to the extent required,
Notwithistanding anything hereffo the contrary, PG&E understands and agrees that no officer or
employes of the ity has anthorify te commit the City to this Agreerent tmlesy and natil all
required approvalg have been obtained. The Boaxd and the SFPUC siay approve this Agresment,
each in its sole-discretion. Therefors, ary obligations of fhe-City hera\mdar are Cofitingedt iiptn
obtafuitig any snchrequited approvals, and this Agréement will not be effective unless and until
raqmrﬁﬁ approvals 4 final. In the avent the City I8 unahle to obfain any required approvals of
this Agreement, then; this Agrsament shall terminate and shall be of no force and effect
whatsoever. [n the event the City ebtain the required approvals of fhils Agresment; the effective

date of the last required approval shall be the effective date of this Agreemant (the “Effective.
Dazte™,

8. Canipaigi dnd Govermmental Conduct Code Through its-execution of this
Agreement, PG&E acknowledges that it iy familiar with the provisions of Section 15.103 of
City's Charter, Aticle TI, Chapter 2 of City’s Campaigh and Gevernmenta] Conduet Code; snd
Section 7100 ef séq, and Section 1090 &f séq. of the Governmerit Cods of the State of -
Califoriifa, and eettifies that it does tiot know of afy facts that eonitifuted viclation of said

pravisions. and dprees that 3t will m&:xately notify City if it becomes aware of any such fact
during thé téxit of this. Agreement.

]

. Vo
9. Repmenﬁations and Wa‘rra'nﬁw.g

4. PG&E tepresents andwarrams that the person signing this Agresment on

behitlf of PG&E has the power and authonty to bind PG&E fo'the terms and conchuons .
contmned herein, |
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b. SUIBJECt to the requnements of Section 7 abova, the City represents and
warrants that the persons signing this Agreement on behalf of the Clty have the power
and anthority to bind the City to the terms and conditions contrined herei.

10.  Miscellanedus.

a, 'This Agreementmay be modified enfy in writing andby muindl consent of -

both parties.

b. Exceptas set forth i Sectivn 7 abave, ﬂm‘v Agreament shall bacoine effective
when: s1gned by the anftiorized représentatives of the City and PG&H,

- ¢ This Agreement shall be govemed by the applicable laws of Califomia.
. d. There ateno irtended thisd patty beneficiaries of this Apreerdamt. The Parties

ach;mwledga and agree that this Apreement is éntered into for them:beneﬁt and fct for
the henefit of any other party.

g, This Apreemient containg the entite apreement betwegn the Parties with
respedt to-the SUbJBct tmatter of thiy Agréetnent. Ay priot-gofresporidenies, fietiorands,

agreeirienils, Waitarties, or Writén or oral represetitations felating to stich sub_i,ect inatter
are superseded i fotdl by this Agreement.
f, ‘This Agre

: may be executed mmulﬁple countefparts and stenatures may
be exchanged by facsinile o electronically, sack of which shall be deemed to.be an
' drigina¥ doetinient, and alf of which togethier shall constitiite one ahd this séme docuent,

35
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forth abave.

IN WITNESS WHEREQF, the Parties have executed this ‘Apreemient on the date first set

PACIFIC GAS AND ELECTRIC COMPANY CITY AND COUNTY OF SAN FRANCISCO

A Califoiniia corporition

By:
AARON JOHNSON

Senior Director of Custemer Programs

ALBERT TORRES
Vige President
Customer Operations

APFROVED AS TO FORM:

By:

Kelly I Lack
Attorney

Recommended:

By:

Deputy Genéral Manager and Chief Opérating Officer
San Francisco Public Utilities Commmisgion -

DENNIS J. BERRERA.
City Attorney

By: ﬂ[%/ o

7 i

‘William K. Sanders -
Degputy City Attorney
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IN WITNESS ‘WHEREOF, the Parties have executed this Agreement on the date first set
forth above,

PACIFIC GAS AND ELECTRIC COMPANY CITY AND COUNTY OF SAN FRANCISCO
A California corporatmn

Recommended.
By: ,%W\* '(}V@\/_‘/ By
AARON JOHNSON . MICHAEL CARLIN ,
Deputy General Manager and Chief Operating Officer

Senior Dxrector ofﬁusﬁemer—Pregrams San Francisco Public Utilities Commission.
) " Luitomer (’n% /uﬁms

By: : DENNIS J. HERRERA,

ALBERT TORRES City Attorney
Vice Président
Customer Operations ~ By:
William K. Sanders
" APPROVED ASTOF Deputy City Attorney

By: \) LU\ .

Kdly Iﬁack |

Attorne?

-6-
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PUBLIC UTILITIES COMMISSION
City and County of San Francisco

RESOLUTION 15-0081

RESOLVED, That on the recommendation of the General Manager of the Public Utilities
Commission and the City Attorney, this Commission hereby recommends that the Board of
Supervisors resolve and settle two separate lawsuits filed in the San Francisco Superior Court,
one filed by the City and County of San Francisco (“City”) against Pacific Gas and Electric Co.
(“PG&E”) (Case No. CGC-13-529309) and one filed by PG&E against the City (Case No.
CGC-07-470086). - The proposed settlement would resolve both lawsuits on the following terms:

Plaintiff (Case No. CGC-13-529309) Amount Paid by PG&E
City and County of San Francisco $1,563,963.29

In addition, as a material terin of the settlement, PG&E will provide the City with .
information specified by the Controller to ensure the City’s ab111ty to detect any future
underpayments of franchise fees.

Plaintiff (Case No. CGC-07-470086) "~ Amount Paid by City
Pacific Gas and Electric Co. $1,563,963.29

In addition, as a material term of the settlement, the City will continue to provide electric
service to the Ferry Building.

FURTHER RESOLVED, That the Commission recommends that the exchange of monies
provided by the settlement be implemented as provided in the Settlement Agreement, by the
Public Utilities Commission transferring $1,563,963.29 to the City’s General Fund from unspent
funds appropriated for Power.

I hereby certify thai the foregoing resolution was adopted by the Public Utilities Commission at

its meeting of March 24, 2015.
O(QM e \MML

‘Secretary, Public Utilities Commission
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} “GISLATION RECEIVED CHECKLI™™

Date 3//65) // { File Number (if applicable) /5032 7
‘ Legislation for Introduction (NEW) » b Legislation Clerk
[ 1 Legislation Pending in Committee (AMENDED) » » » Committee Clerk
[ 1 Legislation for Board Agenda (AMENDED) » »» Dep Clerk, Legislative Div

Supervisor, Mayor, and Departmental Submittals |
Grant Ordinance -
[ 1 Legislation: Original and 2 hard copies and 1 electronic copy in word format -
[ 1 Signature: Department Head, Mayor or the Mayor's designee, plus the Controller
[ 1 Back-up materials: 2 full sets (see below) and 1 electronic copy in pdf format*
[ 1 Cover letter (original and 1 hard copy) .
[ 1 Grant budget/application
[ ] Grant information form, including disability checklist
- [ 1 Letter of Intent or grant award letter from funding agency
[ 1 Contract, Leases/Agreements (if applicable)
[ 1 Ethics Form 126 (if applicable)*Word format
[ 1 E-Copy of leglslatlonlback-up materials: Sent to BOS. Leglslatlon@sfgov org

Ordinance
+<. Legislation: ‘Original and 2 hard copies and 1 electronic copy in word format

I Signature: City Attorney (For Settlement of Lawsdits - City Attorney, Department
Head, Controller, Commission Secretary)
7{{ Back-up materials: 2 hard copies (see below) and 1 electronic copy in pdf format
P~ Cover letter (original and 1 hard copy)
Tﬁ/gettlement ReportlAgreement (for settlements)

[ ] Other (Explain)
] E-Copy of legislation/back-up materials: Sent to BOS. Legislation@sfgov. org

Grant Resolution
[ 1 Legislation: Orlgmal and 2 hard copies and 1 electronic copy in word format -

[ 1 Signature: Department Head, Mayor or the Mayor's designee, plus the Controller
[ 1 Back-up materials: 2 hard copies (see below) and 1 electronic copy in pdf format*
[ 1 Cover letter (original and 1 hard copy)
[ ] Grant budget/application
[ ] Grant information form, including disability checklist
[ ] Letter of Intent or grant award letter from funding agency
['] Contract, Leases/Agreements (if applicable)
[ 1 Ethics Form 126 (if applicable)*Word format .
[ 1 E-Copy.of legislation/back-up materials: Sent to BOS.Legislation@sfgov.org

Resolution
[ 1 Legislation: Ongmal and 2 hard copies and 1 electronic copy in word format

[ ] Signature:: None (Required for Settlement of Claims - City Attorney, Department -
Head, Controller, Commission Secretary)
[ 1 Back-up materials: 2 full sets (see below) and 1 electronic copy in pdf format
[ 1 Cover letter (original and 1 hard copy) .
[ ] Settlement Report/Agreement (for settiements)
[ 1 Other (Explain)
[ 1 E-Copy of legislation/back-up materials: Sent to BOS. Leglslatlon@sfgov org

Tow, ooz _e&v-3¢¢5 /. /é/u 4 %Wz

Name-arfd Telephone Number _ Departmefy

Clerk's Office/Forms/Legislation Received Checklist (6/2013) for more help go to: sfbos.org/about the board/generallleglslahve process handbook

39



40



