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FILE NO. 150507 ORDINANCE NO.

[Waiving Competitive Process Requirement - Lease Amendment - Emporio Rulh Inc. -
Domestic Terminal Food and Beverage - $140,353 Minimum Annual Guarantee]

Ordinance waiving' the competitive process requirement of Administrative Code,
Section 2A.173, and approving Amendment No. 1 to the Domestic Terminal Food and
Beverage Lease No. 03-0201 between Emporio Rulli, Inc., and the City and County of
San Francisco, acting by and through its Airport Commission, for a second lease space
with an additional Minimum Annual Guarantee of $20,322 for a new total Minimum

Annual Guarantee of $140,353 for the lease term through November 18, 2018.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in Szn;zle underlzne zz‘alzcs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strikethrough-Arial-fent.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Béckground and Findings.

(@) This ordinance concerns the food and beverage concession location in the kiosk -
space of the hub food court of Boarding Area F in Terminal 3 (the “Hub Food Court”) of the
San Francisco International Airport (“SFO”). This location will become available in or around
May 2015, when the current tenant’s lease will expire. The effect of this ordinance will be to
permit Emporio Rulli, Inc. (“Emporio Rulli”) to operate a food and beverage conbessioh at this
location fdr a period of time after the existing tenant vacates the space.

(b) On September 29, 2003, the Airport Commission (“Commission”) adopted

Resolution No. 03-0201, awarding a Domestic Terminal Food and Beverage Lease for a’

Airport Commission
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location in Boarding Area F (the “Lease”) to Emporio Rulli for a term of ten years with one two-
year option to extend. By Resolution No. 775-03 adopted on December 9, 2003, the Board of
Supervisors approved the Leaée. The location covered by the Lease is in the “thumb” area of
Boarding Area F. Emporio Rulli has operated its concession under the Lease in the “thumb”
area of Boarding Area F since 2004.

(c) On May 22, 2009, the Commission adopted Resolution No. 09-0119, exercising
the two-year option to extend the Lease. Accordingly, the Lease will expire on or about
November 18, 2018. | |

(d) In 2012, United Airlines relocated flights from the gates surrounding Emporio Rulli’'s
existing lease space in the “thumb"" area to other parts of Terminal 3 and Terminal 1, and
certain construction activities were undertaken in the area. As a result,‘ Emporio Rulli has
experienced a significant loss of business at its existing concession in Boarding Area F.

(e) On August 19, 2014, the Commission adopted Resolution No. 14-0168, a copy of
which is on file with the Clerk of the Board of Supervisors in File No. , conditionally
awarding an amendment of the Lease to add the kiosk concession location at the Hub Food
Court (“Amendment No. 1”). The Commission found that awarding the additional space to
Emporio Rulli was the proper course of action because Emporio Rulli’'s existing location in -
Boarding Area F had experienced a significant loss of business due to the relocation of United
Airlines gates and certain construction work. The Commission awarded Amendment No. 1 to
Emporio Rulli subject to Board of Supervisors’ approval under Section 9.118 of the Charter
and waiver of the competitive process requirement of Administrative Code, Section 2A.173.
The Board of Supervisors concurs in the Commission’s finding.

(f) Amendment No. 1 adds the second lease space under thé Lease comprised of an

approximately 405 square foot kiosk in the Hub Food Court and increases the rental required

Airport Commission .
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under the Lease in proportion to the additional square footage. Amendment No. 1 does not

affect the duration of the term of the Lease.

- Section 2. ‘Waiver of Competitive Process Requirement and ApprO\‘/al of Amendment
No. 1 to the Lease. The Board of Supervisors hereby waives the competitive process
requirement of Administrative Code Section 2A.173 for the food and beverage concessibn
location at the Hub Food Court of Terminal 3 and approves Amendment No. 1 to the Lease
pursuant to Charter- Section 9.118. This waiver and abproval is granted for the sole and
limited purpose of effectuating Amendment No. 1 to the Lease as awarded by the

Commission under its Resolution No. 14-0168.

Section 3. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within ten days of receiving it,-or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

T—

Luke Bowntanm—
Deputy City Attorney

By:

Airport Commission :
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 3, 2015

Item 20 Department:
File 15-0507 San Francisco International Airport (Airport)

Legislative Objectives

The proposed ordinance would (1) waive the competitive process requirement of
Administrative Code Section 2A.173, and (2) approve the first amendment to the existing
concession lease between the Airport and Emporio Rulli to add a second location of 405
square feet of space in the food court in Terminal 3, increase the MAG amount by $20,322
from $120,031 to $140,353.

Key Points

‘e Based on a competitive process, the Board of Supervisors approved a resolution (File 03-
1710) in December 2003 that authorized the San Francisco International Airport (Airport)
to enter into 28 concession leases with various vendors including Emporio Rulli, Inc.
(Emporio Rulli) for a term of ten years with one option to extend the term of the lease by
two years for 2,392 square feet of space in Boarding Area F of Terminal 3 to provide food
concessions.

e United Airlines, which leases Gates 76 through 79, began ramp construction work in
September 2012 and diverted planes to other gates in Terminal 1 and Terminal 3.
According to Mrs. Evelyn Reyes-Dizadji, Airport Principal Property Manager, since
September 2012 when United Airlines began construction, foot traffic and associated
revenues in Terminal 3 where Emporio Rulli is located have decreased by an estimated 40
percent.

e Under the proposed amendment, the Airport would allocate to Emporio Rulli a second
concession location of 405 square feet in the food court in Terminal 3 as compensation for
the declining foot traffic and related reduced sales at the current Emporio Rulli location in
Boarding Area F of Terminal 3.

Fiscal Impéct

¢ Under the provisions of the amendment, Emporio Rulli would pay an additional $85,041
per year in MAG rent and other fees to the Airport.

Recommendation

e Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
56




BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 3_, 2015

MANDATE STATEMENT / BACKGROUND

Mandate Statement.

City Charter Section 9.118(b) states that a contract entered into by a department, board or
commission that (1) has a term of more than ten years, (2) requires expenditures of $10 million
or more, or (3) requires a modlﬂcatlon with a $500,000 impact or more is subject to Board of
Supervisors approval.

Administrative Code Section 2A.173 requires the Airport to conduct a competitive process for
concession leases on Airport property.

Background

Based on a competitive process, the Board of Supervisors approved a resolution (File 03-1710)
in December 2003 that authorized the San Francisco International Airport (Airport) to enter into
28 concession leases with various vendors including Emporio Rulli, Inc. (Emporio Rulli) for a
term of ten years with one option to extend the term of the lease by two years. The lease with
Emporio Rulli was for 2,392 square feet in Boarding Area F of Terminal 3 to provide food
concession. The Airport delivered the space to Emporio Rulli in May 2006 after completion of
the Airport’s renovations in Boarding Area F. The lease commencement date began on
completion of Emporio Rulli’s tenant improvements on November 19, 2006 and extended for
ten years through November 18, 2016 with one option to extend the term by an additional two
years through November 18, 2018. Rent was the greater of the Minimum Annual Guarantee
(MAG), which is $120,031," or percentage rent.

United Airlines, which leases Gates 76 through 79, began ramp construction work in September
2012 and diverted planes to other gates in Terminal 1 and Terminal 3. According to Mrs. Evelyn
Reyes-Dizadji, Airport Principal Property Manager, since September 2012 when United Airlines
began construction, foot traffic and associated revenues in Terminal 3 where Emporio Rulli is
located have decreased by an estimated 40 percent.

DETAILS OF PROPOSED LEGISLATION

The proposed ordinance would (1) waive the competitive process requirement of
Administrative Code Section 2A.173, and (2) approve the first amendment to the existing
concession lease between the Airport and Emporio Rulli to add a second location of 405 square
feet of space in the food court in Terminal 3, increase the MAG amount by $20,322 from
$120,031 to $140,353.

Under the proposed amendment, the Airport would allocate to Emporio Rulli a second
concession location of 405 square feet in the food court in Terminal 3 as compensation for the
declining foot traffic and related reduced sales at the current Emporio Rulli location in Boarding
Area F of Terminal 3. Under the proposed amendment, Emporio Rulli would be able to operate

! Under the provisions of the concession lease between the Airport and Emporio Rulli, the MAG is adjusted

annually to reflect inflation in the previous year.

SAN FRANCISCO BOARD OF SUPERVISORS ' BUDGET AND LEGISLATIVE ANALYST-
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 3,2015

the 405 square feet of space in the food court through the end of the term of the previously
awarded concession lease on November 18, 2016.

As noted above, the Airport is requesting that the Board of Supervisors waive the competitive
process requirements for the added 405 square feet of food court space. According to Ms.
Reyes-Dizadji, the Airport staff believe that this request is appropriate because (1) because the
initial contract awarded to Emporio Rulli was approved under the competitive process required
under the City’s Administrative Code, (2) the United Airlines construction work has reduced the

revenues to Emporio Rulli by approximately 40 percent, and (3) the Airport is increasing the
MAG by $20,322.

FISCAL IMPACT

The proposed ordinance would add a second location to the existing concession lease between
the Airport and Emporio Rulli comprised of 405 square feet of food and beverage space in the
food court of Terminal 3.

Under the provisions of the amendment, Emporio Rulli would pay an additional $85,041 per
year in MAG rent and other fees to the Airport as shown in Table 1 below.

Table 1: Annual MAG and Other Fees Paid by Emporio Rulli to the Airport under the Proposed
First Amendment

Annual Current Current  Additional Additional New Total
Amount Per  Square Total Square Amount Amount
Square Foot Footage Amount Footage
Minimum Annual $50.18 2,392 $120,031 405 $20,322  $140,353
Guara_nteem N e _ - . . !
Promotional e pecl d e
“Charge: : iR
Tenant .

405 6,075 6,075
lnfrastruct_ure Fee

‘Food CourtFee . 15.00 4056075 6075
Foqd Court 405 52,164 52,164
Maintenance Fee _ _

Total . $20998 S 85081 5207464

RECOMMENDATION :

Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Sari Francisco International Airport

S lATES B s 5 vay 15,2015
Ms. Angela Calvillo ﬂ e

Clerk of the Board

Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244

San Francisco, CA 94102-4689

Subject:  Approval of Amendment No. 1 to the Domestic Terminal Food and Beverage Lease
No. 03-0201 between Emporio Rulli, Inc. and the City and County of San Francisco,
acting by and through its Airport Commission

Dear Ms. Calvillo:

Pursuant to Section 9.118 of the City Charter, I am forwarding for the Board of Supervisors’
approval of Amendment No. 1 to the Domestic Terminal Food and Beverage Lease No. 03-0201,
between Emporio Rulli, Inc. and the City and County of San Francisco, acting by and through its
Airport Commission. The Airport Commission has approved the terms of this Amendment No. 1
by adopting Resolution No. 14-0168 on August 19, 2014.

- Two sets of the following documents are enclosed for review:
e Board of Supervisors Ordinance;
e Approved Airport Commission Resolution Nos. 14-0168, 09-0119 and 03-0201
e Ethics Forms SFEC-126 for the Board of Supervisors;
e Ethics Forms SFEC-126 for the Mayor’s Office;
e Copy of Emporio Rulli, Inc.”s Domestic Terminal Food and Beverage
Lease No. 03-0201 and Amendment No. 1.

Please contact Cheryl Nashir of Airport Revenue Development and Management at
650.821.4500 if you have questions or concerns regarding this matter.

Very truly yours,

Jean Caramatti
Commission Secretary

Enclosutes

cc: Cheryl Nashir

AIRPORT COMMISSION CITY AND COUNTY OF SAN FRANCISCO

EDWIN M. LEE LARRY MAZZOLA LINDA S. CRAYTON ELEANOR JOHNS RICHARD J. GUGGENHIME PETER A, STERN JOHN L. MARTIN
MAYOR PRESIDENT VICE PRESIDENT AIRPORT DIRECTOR

Post Office Box 8097 San Francisco, California 94128 Tel 650.821.5000 Fax 650.821.5005 www.flysfo.com /JD 50 7



AMENDMENT NO. 1 TO
DOMESTIC TERMINAL FOOD AND BEVERAGE LEASE NO. 03-0201 AT
SAN FRANCISCO INTERNATIONAL AIRPORT :

THIS AMENDMENT NO. 1 TO LEASE AGREEMENT FOR THE DOMESTIC TERMINAL
FOOD AND BEVERAGE LEASE NO. 03-0201 (“Amendment No. 1), dated as of July 9, 2014
for reference purposes only, is entered by and between the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation (“City”), acting by and through its SAN FRANCISCO
AIRPORT COMMISSION (“Airport”), as landlord, and EMPORIO RULLI, INC., as tenant
(“Tenant™).

 RECITALS

A Airport and Tenant entered into Lease No. 03-0201, dated as of August 30, 2004 (the
“Lease”) for a food and beverage facility located in Terminal 3 Boarding Area F (the “Original
Premises”) to serve customers who utilize United Airlines’ Gates 76A to 79. Emporio Rulli,
Inc.’s Gran Caffé commenced operation on November 19, 2006.

B. In September 2012, United Airlines began ramp construction work and relocated
flights from Gates 76A through Gate 79 to other parts of Terminal 3 and Terminal 1. Since then,
Emporio Rulli, Inc.’s Gran Caffé experienced a severe decline in sales due to a decrease in
passenger traffic, which negatively impacted its cash flow.

C. While the parties acknowledge that the Airport has no obligation under the Lease or
at law to remedy the Tenant's sales decline, as described in Recital B above; the parties seek to
address the decline in sales and the need for a tenant to occupy the vacant café concession
location at Terminal 3, Boarding Area F, Hub Food Court by executing this Lease Amendment
No. 1.

D. This Lease Amendment No. 1 will allow Tenant to operate from a second location, as
described in Agreement Ttem No. 3 [Premises] written below (“Additional Premises™), and for
Tenant to remove its fixed improvements from the premises at the expiration of the Lease.

E. Airport and Tenant have agreed to modify the premises pursuant to Lease Section 1,
by adding the Additional Premises, adjust the rent accordingly, and other related pI'OVlSlOIlS on
the terms and conditions set forth below. :

F. The Alrport will seek a waiver of the Airport Commission’s competltlve leasing’
requirement under Administrative Code Section 2A.173 and approval under Charter Section
9.118 to the Board of Supervisors.

G. - All capitalized terms not otherwise defined herein shall have the same meaning given
to them in the Lease. ‘

-1~

", Domestic Terminal Food and Beverage Lease No. 03-0201

Amendment No. 1



NOW, THEREFORE, in consideration of the foregoing and for valuable consideration the
sufficiency of which is hereby acknowledged, City and Tenant hereby agree to amend the Lease as
follows: :

AGREEMENT
1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference as if fully set forth herein.
2.. Effective Date. The effective date of the modifications to the Lease contained herein shall be

the date on which the Tenant signs the Agreement.

3. Premises. Section 1 of the Lease referencmg Exhibit A is hereby deleted in its entirety and
" replaced with the following:

“Exhibit A - Premises." A total of two (2) facilities in Boarding Area F of Terminal 3,
comprising approximately 2,797 square feet, broken down as follows:
e Space A — Approximately 2,392 square feet, located across from Gate 77, and
e Space B — Approximately 405 square feet, located in the Hub Food Court.”

4, Mintmum Annual Guarantee. Section 4.2 The Minimum Annual Guarantee shall be
increased to reflect the Additional Premises on the earlier of: a) the date that the Additional Premises
is open for business therein, and b) the date that is sixty (6 0) days after the Airport delivers
possession of Additional Premises to Tenant.

5. Promotional Charge. Section 11.2 The Promotional Charge shall be increased to $2,797.00
annually to reflect the Additional Premises. :

6.  Other Fees. Section 4.9 Tenant shall pay the following fees for the Additional Premises in
the Boarding Area F Hub food court on the earlier of: a) the date that the Additional Premises is
open for business therein, and b) the date that is sixty (60) days after the Airport delivers possession
of Additional Premises to Tenant: '

(a) Tenant Infrastructure Fee. Tenant shall pay the Tenant Infrastructure Fee for the Additional
Premises in monthly installments, in advance, each of which shall be due on the first day of
each month. The annual Infrastructure Fee shall be calculated at $15.00 per square foot
totaling $6,075.00 ($15.00 x 405 square feet) or $506.25 per month.

(b) Food Court Fee. Tenant shall pay the Food Court Fee for the Additional Premises in monthly
installments, in advance, each of which shall be due on the first day of each month. The
annual Food Court Fee shall be calculated at $15.00 per square foot, totaling $6,075.00
($15.00 x 405 square feet) or $506.25 per month.

(¢) Food Court Maintenance Fee. Tenant shall pay the Food Court Maintenance Fee for the
Additional Premises in monthly installments, in advance, each of which shall be due on the
first day of each month. The Food Court Maintenance Fee shall be calculated by taking the
Airport’s cost recovery amount for providing custodial services iri the food court common
areas 1.) by dividing twenty percent (20%) of that amount evenly among the food court

-
Domestic Terminal Food and Beverage Lease No. 03-0201
Amendment No. 1



tenants in the domestic terminals and 2.) allocating the remaining eighty percent (80%) of
that amount to the food court tenants in the domestic terminals based upon the tenants’

- market share of gross receipts. Such fee shall be adjusted annually in conjunction with the
Airport’s Rates and Charges adjustments. Tenant’s monthly Food Court Maintenance Fee
for Fiscal Year 2014/2015 is $4,347.00.

7. Removal of Personal Property. Airport and Tenant hereby agree to modify Section 7.6 [Title
of Alterations] of the Lease to allow Tenant to remove all decorations, seating, light fixtures, sound
systems, finishings and counters provided that such removal may only be undertaken if there is no
damage to the Terminal. - All other equipment of such nature as to constitute trade fixtures shall
remain the property of Tenant and Tenant shall remove at Tenant’s sole expense on the Expiration
Date.

8. Waiver Language. The Tenant waives any right to any future claims for the period of time
mentioned as September 2012 to present day.

9. Entire Agreement. This Amendment No. 1 contains all of the representations and the entire ‘
agreement between the parties with respect to the subject matter of this agreement. Any prior

correspondence, memoranda, agreements, warranties, or written or oral representations relating to the ‘
subject matter of the Amendment No. 1 are superseded in their entirety by this Amendment No. 1.

No prior drafts of this Amendment No. 1 or changes between those drafts and the executed version of
this Amendment No. 1 shall be introduced as evidence in any litigation or other dispute resolution
proceeding by any party or other person, and no court or other body should consider such drafts in
interpreting this Amendment No. 1.

10. Miscellaneous. This Amendment No. 1 shall bind, and shall inure to the benefit of, the
successors and assigns of the parties hereto. This Amendment No. 1 is made for the purpose of
setting forth certaih rights and obligations of Tenant and the Airport, and no other person shall have
any rights hereunder or by reason hereof as a third party beneficiary of otherwise.

Each party hereto shall execute, acknowledge and deliver to each other party all
documents, and shall take all actions, reasonably requested by such other party from time to time to
confirm or effect the matters set forth herein, or otherwise to carry out the purposes of this
Amendment No. 1. This Amendment No. 1 may be executed in counterparts with the same force and
effect as if the parties had executed one instrument, and each such counterpart shall constitute an
original hereof. No provision of this Amendment No. 1 that is held to be inoperative, unenforceable
or invalid shall affect the remaining provisions, and to this end all provisions hereof are hereby
declared to be severable. Time is of the essence of this Amendment No. 1. This Amendment No. 1
shall be governed by the laws of the State of California. Neither this Amendment No. 1 nor any of
the terms hereof may be amended or modified except by a written instrument signed by all the parties
hereto. ‘

11. Full Force and Effect. Except as specifically amended herein, the terms and conditions of the
Lease shall remain in full force and effect.

.

m
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IN WITNESS WHEREQF, the Airport and the Tenant execute this Amendment No. | to the
Lease as of the last date set forth below.

CITY: CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission

John L. Martin
Airport Director (F o

TENANT: Emporio Rulli, Ing/

By:
y £
Name: Gary Rulli
{type or print)
Title: Owner
AUTHORIZED BY AIRPORT
COMMISSION
Resolution No. .
Adopted:
- Attest:
Secretary

Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney

By:(Q "\’\‘\é*

Deputy City Attorney

© XATENANTS\Emporio RulllAgreements\Working Docs\Emporio Rulli L03-0201 Amend 1 v2.docx

-4 -
Domestic Terminal Food and Beverage Lease No. 03-0201 -
Amendment No, 1



RRBRRRRRE RRURRERRRL PRRERL DR

%

LEASE AGREEMENT
FOR

Emporio Rulli Grand Caffé

AT SAN FRANCISCO INTERNATIONAL AIRPORT
DOMESTIC TERMINAL FOOD AND BEVERAGE PROGRAM

by and between
Emporio Rulli, Inc.,
as tenant
and

CITY AND COUNTY OF SAN FRANCISCO -
ACTING BY AND THROUGH ITS AIRPORT COMMISSION,
as landlord

Mayof Willie L. Brown, Jr.
AIRPORT COMMISSION

Hon. Larry Mazzola, President
Hon. Michael S. Strunsky, Vice President
- Hon. Linda S. Crayton -
Hon. Caryl Ito
" Hon. Eleanor Johns

John L. Martin
Airport Director
September 29, 2003

Lease No. 03-0201
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LEASE AGREEMENT
FOR :
DOMESTIC TERMINALS FOOD AND BEVERAGE FACILITY(IES)
AT SAN FRANCISCO INTERNATIONAL AIRPORT

MAJOR LEASE TERM SUMMARY

For the convenience of Tenant and City (as such terms are defined below), this Major
Lease Term Summary (this “Swmmary”) summarizes certain terms of this Lease (as defined
below). This Summary is not intended to be a detailed or complete description of this Lease, and
reference must be made to the other Sections below for the particulars of this Lease. In the event
of any inconsistency between the terms of this Summary and any other provision of this Lease,
such other provision shall prevail. Capitalized terms used elsewhere in this Lease and not
defined elsewhere shall have the meanings given them in this Summary.

Effective Date: August 30, 2004

Tenant: Emporio Ruili, inc.
a California Corporation

Tenant’s Notice 464 Magnolia Avenue
Address: Larkspur, CA 94939
Attn: Gary Rulli
Fax No. (415) 924-3474
Tel. No. (415) 720-1416

City: The City and County of San Francisco, a municipal corporation,‘
acting by and through its Airport Commission.

City’s Notice San Francisco International Airport
Address: International Terminal, North Shoulder Bidg., 5th Floor
P. O. Box 8097
San Francisco, CA 94128
Atin:  Airport Director
Fax No. (650) 821-5005
Tel. No. (650) 821-5000.

City’s Rent San Frandisco International Airport

Payment Address: P.O.Box 7743
San Francisco, CA 94120

City’s . San Francisco International Airport
Insurance/Deposit Terminal 2, 4™ Floor
. Notice Address: P. 0. Box 8087
San Francisco, CA 94128
Aftn:  Concessions, Development & Management
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Premises:

&1

Relevant Boarding
Area:

(§4)

Delivery Date:
§2)

Term:

(§2)

Rent
Commencement
Date:

§4)

Reference Year:

(§4)

Permitted Use:

. (83)

The foliowing facilities (each, a “Facility”) in the Domestic Terminals (each, a
“Terminal’) at the San Francisco International Airport, comprised of
approximately 2,860 total square feet of space, as described on the attached
Exhibit A, broken down as follows:

‘ Terminal App. Sq. Ft Food Court?
B.F.2.109 3 2,860 2,392 No

Boarding Area “F”

The date on which Director. gives notice to Tenant that a Facility is ready for
Tenant to take possession and commence Tenant's Work.

the Development Term, plus the Operating Term, collectively.

Development Term: The period commencing on the Delivery Date of the first
Facility delivered by City to Tenant (the “Commencement Date"), and ending
at 11:59pm on the day prior to the Rent Commencement Date for the fast
Facility delivered fo the Tenant by City (the “Full Rent Commencement

Date”).

Operating Term: The period commencing on the Full Rent Commencement
Date, and ending at 11:59pm on the day prior to the tenth (10) anniversary
thereof (the “Expiration Date”).

-City shall have one option o extend the Term for one additional two {2) year

period, in City’s sole and absolute discretion, as described in Section 2.5
[City’s Right to Extend Term].

With respect to each Facility, the Rent Commencement Date shall be the date
that is the earlier of: (a) the date on which the Tenant's Work (as defined
below) is substantially complete and Tenant opens for business therein, and
{b) the date that is ninety (90) days after the Delivery Date; provided
however, such ninety (90) day period shall be one hundred twenty (120)
days for any Facility located in a food court, as designated above.

Actual dates

Commencement Date: May 18, 2006
Development Term: May 22, 2006 — November.18, 2006

Operating Term: November 19, 2006 — November 18, 2016
Expiration Date: November 18, 2016, 11:59, p.m.

Facility - . Delivery Date Rent Commencement Date
B.F.2.109 May 18, 2006 - November 19, 2006

The calendar year immediately prior to the year in which this Lease is
awarded: 2002.

The non-exclusive sale of food and beverages for immediate consumptlon
particularly described on the attached Exhibit B. Without limiting the
generality of the foregoing, Tenant shall operate the Premises in strict
conformity with the requirements herein, including those set forth on
Exhibit B.
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Base Rent:

(§4)

Lease Year:

(§4)

Minimum Annual
Guarantee:

§4)

MAG Adjustment
Date:

(§4)

Rent:
(§4)

Deposit Amount:

S (§13)

Minimum
Investment
Amount:

§7)

‘ Tenant
Infrastructure Fee:

(§4)

Food Court Fee:
(§4)

Initial Promotional
Charge

1)

Resolution:

Per Lease.Year (as defined below), the greater of the Minimum Annual
Guarantee {as defined below) or the fonowmg sum (such sum being referred
to herein as the “Percentage Rent”):

(a) 8% of Gross Revenues (as defined below) achieved up to and
including $600,000, plus,

(b} 10 % of Gross Revenues achieved from $600,000.01 up to and
including $1,000,000, plus,

(c) 12 % of Gross Revenues achieved over $1,000,000.

1
For purposes of the above formula, the Gross Revenues achieved from all
Facilities and all other operations of Tenant under this Lease such as catering
to the extent perm;tted shall be aggregated.

The period commencing on January 1 and ending on December 31 of each
year.

Ninety Five Thousand Six Hundred Eighty Dollars ($95,680) {the “Initial
MAG”), per annum; Seventy Thousand Nine Hundred Seventy Three
($7,973) per month, based on $40 a square foot, subject to adjustments
upward as described below.

January 1 of each year

Base Rent, together with all other amount owing by Tenant to City hereunder.
Equal to one-half (1/2) of the then current MAG (subject to adjustment).

With respect to each Facility, TWO HUNDRED FIFTY DOLLARS ($250) per
square foot. Unless otherwise waived by Director, the foregoing Minimum
Investment Amount is applicable to each Facility and may not be considered in
the aggregate across all Facilities. Minimum Investment Amount: Five
Hundred Ninety-Eighty Thousand Dollars {$3598,000).

Per Lease Year, Thirty Five Thousand Eight Hundred Eighty Dollars
($35,880), calculated at $15 per square foot comprising the Premises.
Monthly installment; Two Thousand Nine Hundred and Ninety Dollars
($2,990).

N/A
Per Lease Year, _. Doliars
($ ), calculated at $15 per square foot for each

~ Facility (if any) located in a food court. Monthly instaliment:

Dollars ($ ). [The Food Court
Fee is not applicable to any Facility not located within a food court.]

Two Thousand Three Hundred Ninety Two Dollars ($2,3,92), calculated at
ONE DOLLAR ($1) per square foot of the Premises, subject to adjustment.

Number 03-0203 approved by the Airport Commission on September 29,
2003 ,
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Initial Tenant

Go\ﬁf\ Q

Gray Rulli

Representative: Tel No. (415) 924-7478
(§3)
Other Agreements: _L~99-0292E, P3395 & P3471
(§14)
Exhibits: A Premises
B - Use and Operational Requirements
C-~1 — Form of Performance Bond
C-2 — Form of Letter of Credit
D — Form of Annual Certificate
E — Work Letter ‘
All such exhibits are incorporated into this Lease and made a part hereof.
Initial of Authorized Representative of City er

Initial of Authorized Representative of Tcnant /&?fﬁ/\ M
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LEASE AGREEMENT
FOR
DOMESTIC TERMINALS FOOD AND BEVERAGE FACILITY(IES)
AT SAN FRANCISCO INTERNATIONAL AIRPORT.

THIS LEASE AGREEMENT (this “Lease”), dated as of the Effective Date, is entered
mnto by and between Tenant, and the City and County of San Francisco, a municipal corporation
(“City”), acting by and through its Airport Commission (“Commission”). This Lease is made
with reference to the following facts:

A. City owns the San Francisco International Airport (the “Airport”) located in the
County of San Mateo, State of California, which Airport is operated by and through the Airport
Commission (the “Commission”), the chief executive officer of which is the Airport Director
(“Director”). The Airport’s “Terminal Building Complex” is currently comprised of
Terminal 1, Terminal 2, Terminal 3 (collectively, the “Domestic Terminals™), and an
International Terminal, together with connecting concourses, piers, boarding areas and
* extensions thereof, and satellite buildings now or hereafter constructed. Terminal 2 is currently
closed to public operations. Tenant acknowledges that, from time to time, the Airport undergoes
certain construction and renovation projects. Unless otherwise specified, the term “Airport” or
“Terminal Building Complex” as used herein shall mean the Airport or the Terminal Building
Complex, respectively, as the same may be expanded, contracted, improved, modified,
renovated, or changed in any way. Unless otherwise specified below, references to the “City”
~ shall mean the City, acting by and through its Airport Commission. '

B. Tenant desires to provide and operate the service described in the Permitted Use
at the Airport, and City has determined that such service would be an accommodation and
convenience for airline passengers and the public using the Terminal Building Complex or the

Airport.

C. Following a competitive process, pursuant to Section 2A.173 of the San Francisco
Administrative Code, the Commission has determined that Tenant is the highest or best
responsible bidder or proposer. Pursuant to the Resolution, Commission has awarded this Lease
to Tenant. -

Accordingly, Tenant and City agree as follows:

1. PREMISES

1.1 Extent of Leasehold. On the terms, conditions, and covenants in this Lease, City
hereby leases to Tenant and Tenant hereby leases from City, the Premises. In addition, Tenant
shall possess the non-exclusive right of ingress and egress to and from the Premises as may be
necessary on areas designated by Director, subject to Airport Rules and Regulations, as amended
from time to time (as amended, the “Airport Rules”), provided that Tenant’s exercise of such
right shall not impede or interfere unduly with the operation of the Airport by City, its tenants,
customers, and other authorized occupants. Tenant shall not place or install any.racks, stands or
‘other display of merchandise or trade fixtures in any Airport property outside the Premises,
without the express prior consent of Director. In no event will Tenant engage in any activity on
the Airport outside the Premises for the recruitment or solicitation of business. For purposes of
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this Lease relating to Tenant’s responsibilities, the “Premises” shall mean the area(s) shown on
Exhibit A, where (a) the exact boundaries are deemed to be three (3) inches inside each wall
separating the Premises from the adjacent premises or the external Terminal wall, and (b) with
respect to the facade and/or wall on the front of the Premises, separating the Premises from the
Terminal common areas, the exact boundary is deemed to be the external face of the facade
and/or wall.

1.2 Relocation, Expansion, Contraction.

(a) Atany time, City may require that (i) Tenant relocate and surrender all or part
of the Premises (such change to the Premises referred to as a “Required Relocation”),.and/or
(if) the Premises be contracted or expanded (such change to the Premises referred to as a
“Premises Change”) on the terms set forth in this Section 1.2. City shall give notice (the
“Change Notice”) setting forth a description of the Required Relocation or the Premises Change,
as applicable, the approximate effective date thereof (the “Target Effective Date”), and with
respect to a Required Relocation, the location of comparable on-Airport replacement premises.
The Change Notice shall be given no less than three (3) months prior to the Target Effective
Date.

(b) (i) With respect to a Required Relocation, if the replacement premises are
deemed unsatisfactory to Tenant, then Tenant may terminate this Lease by giving notice thereof -
to City within thirty (30) days after the Change Notice is giver. In the event Tenant gives such
notice of termination, then this Lease shall terminate on the Target Effective Date, and on such
date, Tenant shall surrender the Premises in the condition required by this Lease. (ii) Provided
Tenant does not terminate this Lease pursuant to the foregoing, Tenant shall surrender the
Premises and relocate to the replacement premises on a date (the “Surrender Date”) determined
by City (which shall be no earlier than the Target Effective Date). On the Surrender Date, '
Tenant shall surrender the Premises in the condition required below. In the event of a relocation
pursuant to this Section 1.2(b), Tenant shall refurbish, redecorate, and modernize the interiors
and exteriors of the replacement premises, such that the replacement premises are-of at Jeast the
same quality as the original premises. All such work shall be subject to the requirements of this
Lease, including Section 7 [Investments; Alterations]. As part of City’s approval of Tenant’s

plans and specifications and Tenant’s budget for its remodehng, City may specify a “Maximum
Reimbursement Amount.” In the event the relocation occurs prior to Tenant’s performance of
any improvement work on a Facility, then the Maximum Reimbursement Amount shall be
reduced accordingly. Once the remodeling of the replacement premises is completed, and City
has approved the work, Tenant must submit to City (i) a certificate from Tenant’s architect
certifying that the remodeling was completed in strict compliance with the plans and
specifications approved by City, (ii) copies of paid invoices showing the costs of actually paid by
Tenant for the remodeling of the replacement premises and Tenant’s out-of-pocket moving costs,
and (iii) lien releases from all contractors, subcontractors, and materialmen entitled to payment
in connection with the remodeling of the replacement premises. Following its review and
approval of those submissions, Clty will reimburse Tenant for all reasonable costs of remodeling
the replacement prermses and moving its merchandise and other personal property to the
replacement premises from the original Premises; provided that in no event will City be required
to reimburse Tenant for more than the Maximum Reimbursement Amount and further provided
that City may, in City’s sole discretion, make such reimbursement by issuing Tenant a rent
credit. In no event will City be obligated to pay or reimburse Tenant for any other costs or
expenses, including business interruption costs.
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(¢) (i) With respect to a Premises Change where the square footage of the
original Premises will be expanded or contracted by more than ten percent (10%), Tenant may
terminate this Lease by giving notice thereof to City within thirty (30) days after the Change
Notice is given. In the event Tenant gives such notice of termination, then this Lease shall
terminate on the Target Effective Date and on such date, Tenant shall surrender the Premises in
the condition required below. (ii) Provided Tenant does not terminate this Lease pursuant to the
foregoing; Tenant shall cause the Premises to be expanded or contracted as described in the -
Change Notice on or before the date described therein. As part of City’s approval of Tenant’s
plans and specifications and Tenant’s budget for its expansion/contraction work, City may
specify a “Maximum Reimbursement Amount.” Once the expansion/contraction work is
completed, and City has approved the work, Tenant must submit to City (i) a certificate from
Tenant’s architect certifying that the expansion/contraction work was completed in strict
compliance with the plans and specifications approved by City, (ii) copies of paid invoices
showing the costs of actually paid by Tenant for the remodeling and Tenant’s out-of-pocket
moving costs, and (iii) lien releases from all contractors, subcontractors, and materialmen
entitled to payment in connection with the expansion/contraction work. Following its review and
approval of those submissions, City will reimburse Tenant for all reasonable costs of the
expansion/contraction work; provided that in no event will City be required to reimburse Tenant
for more than the Maximum Reimbursement Amount and further provided that City may, in
City’s sole discretion, make such reimbursement by issuing Tenant a rent credit. In no event will
City be obligated to pay or rennburse Tenant for any other costs or expenses, including busmess
interruption costs.

(d) With respect to a Required Relocation, the Minimum Annual Guarantee shall
be increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the
case may be, in the size of the replacement premises compared to the original premises.

(e) With respect to a Premises Change where the square footage of the original
premises will be expanded or contracted by more than ten percent (10%), the Minimum Annual
Guarantee shall be increased, or decreased, as the case may be, pro rata to reflect the increase or
decrease, as the case may be, in the size of the expanded or contracted premises compared to the
original premises. :

(f) At City’s option, the parties shall amend this Lease or enter into a new lease
on substantially the same terms as this Lease or acknowledge the change to the Premises without
need for a formal amendment to this Lease, to reflect the Required Relocation or the Premises

Change.

(g) Notwithstanding anything to the contrary herein, City shall not require a
Required Relocation or a Premises Change unless City shall have consxdered other reasonable’
alternatives and rejected them,

1.3 Remeasurement of Premises. At any time and from time to time, Director may
cause City to conduct a space audit pursuant to which City remeasures the Premises using the
Airport’s then-current measurement specifications, and in such event, the Lease terms based on
square footage shall be deemed automatically adjusted to reflect such remeasurement.

1.4 Changes to Airport. Tenant acknowledges and agrees that (a) City shall have the
right at all times to change, alter, expand, and contract the Airport, including the Terminal
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Building Complex; (b) City has made no representations, warranties, or covenants to Tenant
regarding the design, construction, pedestrian traffic, enplanements, airline locations, security
checkpoint locations, or views of the Airport or the Premises. Without limiting the generality of
the foregoing, Tenant acknowledges and agrees that the Airport (i) is currently undergoing, and
may from time to time hereafter undergo, renovation, construction, and other Airport
modifications; and (ii) may from time to time adopt rules and regulations relating to security and
other operational concerns that may affect Tenant’s business. Although City will use reasonable
efforts to minimize the effect of the such changes on Tenant’s business, Tenant acknowledges
that such activity may have some effect on concession operations located at the Airport. Such
construction and renovation programs might involve barricading, materials storage, noise, the
presence of workers and equipment, rearrangement, utility interruptions, and other
inconveniences normally associated with construction and renovation. Although City will use
reasonable efforts to minimize the effect of the such changes on Tenant’s business, Tenant
acknowledges that such activity may have some effect on concession operations located at the
Airport, and Tenant shall not be entitled to any rent credit or other compensation therefor. At any
time and from time to time, City may, without the consent of Tenant, and without affecting
Tenant’s obligations under this Lease, at City’s sole discretion, (a) change the shape, size,
location, number and extent of the improvements in any portion of the Airport, including without
limitation the concourses, piers, boarding areas, concession areas and security areas located
within the Terminal Building, (b) build additional stories.above or below the Airport buildings,
including of the Terminal Building, (c) eliminate or relocate public entrances to the Premises so
long as there is at all times one public entrance to the Premises, {d) construct multi-level,
elevated or subterranean parking facilities, and (e) expand or contract the Airport, including
redefining the Airport boundaries so as to include additional lands within the Airport or exclude
lands from the Airport or both. Without limiting waivers set forth elsewhere in this Lease,
Tenant hereby waives all claims against City and releases City from all Losses (as defined
below) that Tenant suffers or incurs arising out of or in connection with any changes to the _
Airport or any portion of the Airport and Tenant further agrees that Tenant will not be entitled to
any rent abatement or any other rent relief in connection with any changes to the Airport or any
portion of the Airport.

1.5  Common Areas. The term “common areas” means all areas and facilities located
within the Airport that are designated by City from time to time for the general use and
convenience of the tenants of the Airport and other occupants of the airport, and airline
passengers and other visitors to the Airport such as concourses, sidewalks, elevators, escalators,
.moving walkways, parking areas and facilities, restrooms, pedestrian entrances, driveways,
loading zones and roadways. City may, in its sole discretion, and without any liability to Tenant
(a) change the common areas, (b) increase or decrease the common areas (including the
conversion of common areas to leaseable areas and the conversion of leasable areas to common
areas), and {c) impose parking charges. City will, in its sole discretion, maintain the common
areas (except as otherwise provided in the Food Court Operational Requirements [as defined
below]), establish and enforce Airport Rules concerning the common areas, close temporarily
* portions of the common areas for maintenance purposes, and make changes to the common areas
including changes in the location of security check points, driveways, enfrances, exits, parking
spaces, parking areas, and the direction of the flow of traffic. City reserves the right to make
additional Airport Rules affecting the Airport throughout the Term, mcludmg the requirement
that Tenant participate in a parking validation program.




2. TERM

2.1 Commencement and Expiration. The Term shall commence on the
Commencement Date and expire on the Expiration Date, unless terminated prior thereto as
provided herein.

2.2 Phased Delivery and Required Opening.

(a) City may deliver the Facilities to Tenant in phases, with one or more Facilities
delivered to Tenant at different times. Tenant shall have no right to use or occupy any Facility
until the Facility is so delivered. As to each Facility, on the Delivery Date, Tenant shall take
possession of such Facility, and cause Tenant’s Work (as defined below) to be substantially
completed at Tenant’s sole cost, and cause the Facility to be open for business within ninety (90)
days; provided, however, that such ninety (90) day period shall be one hundred twenty (120)
~ days for any Facility located in a food court. As used herein, the term “Tenant’s Work” shall
mean all improvements, alterations, fixture, equipment, and signage installation, and furniture
placement necessary or appropriate for the conduct of the Permitted Use, mcludmg all work
described as Tenant’s Work on Exhibir E, attached (the “Work Letter”).

(b) This Section 2.2(b) shall be applicable if and to the extent a Facility is located
in a food court . Notwithstanding anything to the contrary herein, City shall have the right to
delay opening the food court (including any Facilities in the food court) even if Tenant has
completed the Tenant Work in a Facility and desires to oper. In such event, Tenant shall not

.open its Facility unless and until City directs such opening, and the Rent Commencement Date
applicable to such Facility (but no other Facilities) shall be delayed accordingly. Further, City
may require Tenant to open its food court Facility on the Rent Commencement Date applicable

- to such Facility, even if the food court common areas are not yet complete provided that there is
reasonable access to and visibility of the Facility. City shall use reasonable efforts to give
Tenant advance notice of such determinations. Tenant shall bear all costs incurred by it or any
Tenant Entity associated with the foregoing, including any costs for suspension, delay, inventory
storage, and staffing, and City shall have no liability therefor.

2.3 Late Opening Charge. In the event Tenant fails to open a Facility for business on
or before the Rent Commencement Date applicable to such Facility, City will incur substantial
damages, the exact amount of which are extremely difficult to fix. Accordingly, for each day
after the Rent Commencement Date until the day on which Tenant opens the Facility for
business, Tenant shall pay to City Five Hundred Dollars ($500) (in addition to Rent as
provided below), as liquidated damages. The parties have agreed that this amount represents a .
reasonable approximation of the damages likely to be suffered by City in the event Tenant shall
fail to open on or before the Rent Commencement Date. In the event the Facility is not open for
business on the date that is sixty (60) days after the Rent Commencement Date, City shall have
the option to terminate this Lease, or to remove the applicable Facility from the Lease,
exercisable by notice to Tenant. In the event the applicable Facility is removed from the Lease,
any Rent components based on square footage shall be reduced accordingly. Tenant shall be
liable for all damages associated with such termination or removal, including City’s releasing
costs, .

2.4  Delivery Delay by City. If for any reason (including, without limitation, the
existing tenant’s failure to vacate timely the Premises) City cannot deliver possession of a
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Facility to Tenant on the Commencement Date, this Lease shall remain in effect, City shall not
be subject to any liability, and such failure shall not extend the Term hereof. In such event, and
provided such delay is not caused by the act or omission of Tenant, or Tenant’s principal,
affiliate, contractor, employee, agent, licensee or invitee (a “Tenant Entity”), the Rent’
Commencemerit Date applicable to such Facility shall be extended day for day to reflect such
delay. If for any reason City is unable to deliver possession of the Premises to Tenant on the
date that 1s one (1) year after the Commencement Date, each of City and Tenant shall have the
right to terminate this Lease by notice to the other. After the Rent Commencement Date has
occurred, upon Director’s request, Tenant will execute a written acknowledgment of the
Commencement Date and the Rent Commencement Date. In the event Tenant fails to execute
and return promptly such acknowledgment to City, the dates described therein shall be deemed
conclusive.

2.5  City’s Right to Extend Term. City shall have one option to extend the Term for
one additional two (2) year period, in its sole and absolute discretion, on the terms and conditions
of this Section 2.5 (the “Extension Option™). To exercise the Extension Option, City must give
notice (an “Exercise Notice™) to Tenant on or before the date that is sixty (60) days prior to the
Expiration Date. In no event will City be required to exercise an Extension Option. In the event
City timely exercises the Extension Option, then the Term of the Lease shall be deemed extended
by two (2) years, on the same terms and conditions herein.

2.6 Holding Over. If, without objection by City, Tenant holds possession of the
Premises after the Expiration Date, Tenant shall become a tenant from month to month, upon the
terms of this Lease except that, the MAG shall not be applicable, and Base Rent shall be the
Percentage Rent specified in the Summary during any such holdover period. No such holdover
shall be deemed to operate as a renewal or extension of the Term. Such month-to-month tenancy
may be terminated by City or Tenant by giving thirty (30) days’ notice of termination to the
other at any time. Tenant shall have no rights to renew or extend the Term of this Lease.

3. USE AND OPERATION

3.1  Permitted Use. Tenant shall use the Premises for the Permitted Use and for no
other purpose. In the event Tenant desires to use the Premises for any purpose other than the
Permitted Use (including selling a product or service outside the scope of the Permitted Use),
Tenant may submit a request to Director. Director may, in his/her sole and absolute discretion
approve or deny such request. Any such decision shall be binding on Tenant. Without limiting
the generality of this Section 3 or any of the requirements set forth on Exhibit B, Tenant shall
not operate any Facility under any name or brand, other than a name or brand specifically
permitted or required herein, or as otherwise approved by Director. Without limiting Section 5
[Assignment or Subletting], Tenant shall not, without the prior consent of Director, engage a_
third-party operator to conduct the Permitted Use or otherwise operate on the Premises.

3.2  No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive
rights to conduct the business of the Permitted Use and that City may arrange with others for
similar activities at the Airport.

3.3  Operation of Business. Subject to the terms of this Lease, Tenant will operate
Tenant’s business in the Premises so as to maximize Gross Revenues (as defined below) and in
accordance with the requirements set forth on Exhibit B relating to, among other things, food

-6-




and beverage requirements and price requirements. Without limiting the generality of the

foregoing, Tenant shall (a) conduct the business in a first-class, businesslike, safe, efficient,

" courteous and accommodating manner; (b) carry a wide-range stock of food and beverage
products of top character, quantity, and quality; and (c) employ sufficient and experienced staff.
In the event Director shall give notice to Tenant that any of the foregoing covenants (a) - (c) are
not being satisfied, Tenant shall immediately discontinue or remedy the objectionable practice.
In addition, Tenant shall render the following public services: make reasonable change, give

-directions, and assist the public generally. Tenant shall take all reasonable measures in every
proper manner to maintain, develop, and increase the business conducted by it. Tenant will not
divert or cause to be diverted any business from the Airport.

3.4  Storage Maximum. Tenant shall use no more than fifteen (15%) of each Facility
for storage. '

3.5  Food Court. If and to the extent any of the Facilities are located within a food
court, then Tenant shall cause its operations to comply with all Food Court Operational
Requirements, as the same may be amended from time to time. The current Food Court
Operational Requirements are attached as Exhibit B-3.

3.6 Hours of Operation. Tenant will carry on its business diligently and continuously
in the Premises and will keep the Premises open for business not less than sixteen (16)
consecutive hours each day seven (7) days per week, including holidays. From time to time,
Director may at his/her initiative or in response to a request from Tenant, change such required
hours of operation, in which event, Tenant will remain open during such revised hours. Tenant
may not vacate or abandon the Premises at any time.

3.7  Prices. Tenant’s prices for the food and beverage comprising the Permitted Use
shall be the same or comparable to prices found in Tenant’s menu, if any, and at Tenant’s other
food and beverage facilities, or as determined by Director to be comparable, and shall otherwise
comply with the Alrport’ s “street pricing program.” As used herein, the price shall be deemed

“comparable” if it is no more than ten percent (10%) higher than the price for the comparable
item at Tenant’s other off-Airport locations. For purposes of this paragraph, if Tenant is a
licensee of a restaurant concept, then the street pricing comparison shall be to the other -
restaurants with the same concept operated by the licensor or other licensees.

3.8  References to Airport. Tenant shall not, without the prior written consent of
Director, reference City or the Airport for any purpose other than the address of the business to
be conducted by Tenant in the Premises, nor will Tenant do or permit anything in connection
with Tenant’s business or advertising which in the judgment of City may reflect unfavorably on
City or the Airport, or confuse or mislead the public as to the relationship between City and
Tenant.

3.9 Other Operational lRequireme’nts )

(a) Tenant must keep the display windows of the Premises suitably illuminated at
all times. ‘

(b) Tenant must dispose of all trash and debris in areas and-in containers
designated by Director. If City provides common trash areas, Tenant may request a permit to use
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the same for a charge determined by Director from time to time, Tenant may not place or leave
or permit to be placed or left in or upon any part of the common areas or corridors adjacent to the
Premises any garbage, debris or refuse.

(c) Tenant aclmowlcdges that the operational requirements of the Airport as an
airport facility, including without limitation security requirements, are of paramount importance.
Tenant acknowledges and agrees that it must conduct its business in a manner that does not
conflict with the operational requirements of the Airport as an airport facility and that fully
accommodates those requirements. Without limiting other waivers herein, Tenant waives all
claims for any Losses arising out of or connected to the operation of the Airport as an airport
facility. Without limitation on the foregoing, Tenant must:

() comply with the Airport Rules;

(i)  cause all deliveries and dispatches of food and beverage products,
supplies, fixtures, equipment and furniture to be made and conveyed to or
from the Premises by means and during hours established by Director in
Director’s sole discretion. City has no responsibility regarding the
delivery or dispatch of Tenant’s products, supplies, fixtures, equipment
and forniture. Tenant may not at any time park its trucks or other delivery
vehicles in common areas; and

(1))  not park within the parking areas of the Airport except in those areas, if
any, designated by City pursuant to-permits cbtained from the Airport’s
Permit Bureau. Nothing herein shall imply that Tenant shall be able to
secure any on-Airport parking pnvﬂeges

3.10  Prohibited Activities. Without limiting any other provision herein, Tenant shall
not, without the prior written consent of Director: (a) use or permit the use of the Premises for
the conduct in or on the Premises as an outlet store or a second-hand store; (b) advertise any
distress, fire, bankruptcy, liquidation, relocation, closing, or going-out-of-business sales; (c) use
or permit the use on the Premises of any pinball machines, videogames, or other devices or
equipment for amusement or recreation, or any vending machines, newspaper racks, pay
telephones, or other coin, token, or credit card-operated devices; (d) cause or permit anything to
be done, in or about the Premises, or bring or keep anything thereon which might (i) increase in
any way the rate of fire insurance on the Terminal Building Complex or any of its contents;

(ii) create a nuisance; (iit) in any way obstruct or interfere with the rights of others in the
Terminal Building Complex or injure or annoy them; (¢) commit or suffer to be committed any
waste upon the Premises; (f) use, or allow the Premises to be used, for any improper, immoral,
unlawful or objectionable purpose; (g) place any loads upon the floor, walls or ceiling which
endanger the structure or obstruct the sidewalk, passageways, stairways or escalators, in front of,
within, or adjacent to the Terminal Building Complex; (h) use any advertising or promotional
medium that may be seen, heard, or otherwise experienced outside the Premises (such as
searchlights, barkers or loudspeakers); (i) distribute handbills or circulars to Airport patrons or to
cars in the parking lots, or engage in any other advertising in the Airport; (j) engage in any
activity on the Airport outside the Premises for the recruitment or solicitation of business; or

(k) do or permit to be done anything in any way tending to injure the reputation of City or
appearance of the Airport.




A 3.11  Audit of Operations. At any time and from time to time, City may conduct an

audit of Tenant’s operations at the Airport (in addition to City’s right to audit pursuant to
Section 4.7 [Books and Records; Audit Rights] hereof) to confirm that such operations comply
with the requirements set forth herein. Tenant shall cooperate with such audit. In the event such
audit shows that Tenant is not complying with such requirements, without limiting City’s ability
to call a default hereunder, City may require that Tenant reimburse City for the costs of such
audit. Tenant shall promptly remedy any noncompliance shown in any such audit.

3.12 Representative of Tenant. Tenant shall at all reasonable times retain in the
Terminal Building Complex at least one qualified representative authorized to represent and act
for it in matters pertaining to its operation, and shall keep Director informed in writing of the
identity of each such person. The initial person so designated is the Initial Tenant
Representative.

3.13 Investigation Reports. Tenant shall, if required by Director, employ, at its own
cost and expense, an investigative organization approved by Director for the purpose of making
investigations and observations and preparing a written report of the carrying out of any pricing
policies, revenue control, and operational techniques being used on the Premises. Tenant shall
cause such investigation and observation to be made at such reasonable times and in the manner
directed by Director, and the investigator shall deliver forthwith to Director a true and complete
written copy of any such reports made to Tenant.

_ 3.14 Compliance with Taws. Tenant shall promptly, at its sole expense, cause the

Premises (including any permitted Alterations (as defined below)), and Tenant’s and any Tenant
Entity’s use of the Premises and operations therein, to comply at all times with all Laws (as
defined below). Notwithstanding the foregoing, this Section 3.14 shall not impose on Tenant any
liability to make any structural alterations to the Terminal’s roof, foundation, bearing and
exterior walls and subflooring; or heating, ventilating, air conditioning, plumbing, electrical, fire
protection, life safety, security and other mechanical, electrical and communications systems of
the Terminal (collectively “Building Systems”), except to the extent the same is (x) installed by
Tenant or Tenant Entity, or (y) necessitated by Tenant’s Alterations or by any act or omission of
Tenant-or any Tenant Entity. As used herein, the term “Laws” shall mean all present and future
laws, ordinances, rules, judgments, decrees, injunctions, regulations, permits, authorizations,
orders and requirements, to the extent applicable to Tenant or the Premises or any portion of dny
of them whether or not in the conternplation of the parties, including, without limitation, all
consents or approvals required to be obtained from, and all rules and regulations of, and all
building and zoning laws of, all federal, state, county and municipal governments, the
departments, bureaus, agencies or commissions thereof, authorities, board of officers, any
national or local board of fire underwriters, or any other body or bodies exércising similar
functions, having or acquiring jurisdiction of the Site or any portion thereof, including the
Occupational Safety and Health Act and all other applicable laws relating to workplace safety or
toxic materials, substances or wastes, Title XV (commencing with Section 3082) of the
California Civil Code relating to works of improvement and all other applicable laws relating to
construction projects, the provisions of the American with Disabilities Act, 42 U.S.C. Section
12101 et. seq. and any governmental regulations with respect thereto (the “ADA”) (including,
without limitation, the requirements under the ADA for the purposes of “public
accommodations”, as that term is used in the ADA), Title 24 of the California Administrative
Code, all Environmental Laws, the Airport Rules, the Work Letter, the Tenant Improvement
Guide as the same may be amended from time to time (fogether with ariy design criteria
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established by the Airport, the “TT Cuide”), and the requirements referenced in Section 19 [City
and Other Governmental Provisions] hereof.

3.15 Fuel System. Tenant acknowledges that City has granted, or may in the future
grant, to a party the sole and exclusive right to operate a fuel system on the Airport. In such
event, Tenant acknowledges and agrees that, to the extent it desires to receive distribution of jet
fuel on Airport premises, it must receive such distribution from such party, on the terms and
conditions established by such party. Inno event will Tenant have any right to operate a
competing fuel system at the Airport.

4. RENT

4.1  Definitions. For purposes of this Lease, the following capitalized terms shall have
the following meanings: : ~

(2) “Gross Revenues” means:

6] The retail price of all food and beverage products sold and services -
rendered in, on, about or from the Premises or from such other locations
on Airport operated by Tenant, whether operated by a subtenant or a
concessionaire, or by any other person or entity, as may herein be
provided, whether such sales be for cash or on credit, and in case of sales
on credit, whether or not payment is actually made; provided, however,
that in the event food and beverage is returned by a customer and the sale
is canceled, the selling price shall be excluded; plus,

(iy  The full amount of all deposits forfeited by customers in comnection with
‘ any business of Tenant in, on, about or from the Premises; plus,

(1))  The full amount of all orders for goods or services accepted by Tenant if,
. on, about or from the Premises, whether or not to be filled or performed at
. any other place, and the full amount of all orders accepted by Tenant
elsewhere, but to be filled or performed in, on, about or from the Premises.
In determining Gross Revenues, retail sales taxes shall not be included.

(iv)  The retail price of all product orders placed on the Premises from Tenant’s
catalog.

The following shall not be included in “Gross Revenues’:

@ Any exchange of products between stores of Tenant where such
exchange is made solely for the convenient operation of Tenant’s |
business and not for the purpose of consummating a sale made in,
at or from the demised premises, or for the purpose of depriving
City of the benefit of sales which would otherwise be made in or at
the Premises. -

(1)} Returns to the shippérs or manufacturers.
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(II)  Cash or credit refunds to customers on transactions (not to exceed
the actual selling price of the item retumed) otherwise included in
Gross Revenues. ‘

(IV) Discount sales to employees, to the extent of the discount.

(b) “Consumer Price Index” means that index published by the United States-
Department of Labor, Bureau of Labor Statistics known as “Food Away from Home
‘Metropolitan San Francisco-Oakland-San Jose Area, California.” Tn the event such index is
discontinued, then “Consumer Price Index” shall mean an index chosen by Director which is,
in Director’s reasonable judgment, comparable to the index specified above.

(c) “MAG Adjustment Date” has the meaping given it in the Summary,

(d) “Base Index” means the most recent Consumer Price Index published
immediately prior to the Commencement Date.

(e) “Comparison Index” means the most recent Consumer Price Index
published immediately prior to each MAG Adjustment Date.

(f) “Enplanements” means the total number of passengers boarding airline
carriers. ' '

(g) “Base Year Enplanements” means the total Enplanements for the twelve
month period preceding the Commencement Date.

(b) “Comparison Year Enplanements” mean the total Enplanements for the
twelve month period preceding each MAG Adjustment Date. :

4.2  Adjustments to Minimum Annual Guarantee. Effective as of each MAG
Adjustment Date starting with the first MAG Adjustment Date occurring after the Full Rent
Commencement Date, the Minimum Annual Guarantee will be adjusted, as follows: if (a) the
Comparison Index shall exceed the Base Index, and (b) Comparison Year Enplanements equal or
exceed Base Year Enplanements, then the Minimum Annual Guarantee with respect to the
upcoming Lease Year shall be increased to equal the following amount:

Initial MAG  x Comparison Index
Base Index

If (i) the Comparison Index shall exceed the Base Index, and (ii) Comparison Year
Enplanements are less than Base Year Enplanements, then the Minimum Annual Guarantee with
respect to the upcoming Lease Year shall be increased to equal the following amount:

Initial MAG x Comparison Index  x Comparison Year Enplanements
Base Index Base Year Enplanements

Notwithstanding anything to the contrary heréin, in no event will the Minimum Annual .
Guarantee for any Lease Year of the Term be lower than the Minimum Annual Guarantee with
respect to the prior Lease Year. Further notwithstanding the foregoing, in the event the first
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MAG Adjustment Date is less than one (1) year after the Full Rent Commencement Date, then
there shall be no adjustment to the MAG until the next MAG Adjustment Date.

43  Monthly Rent Payments. Tenant shall pay, as rent for the Premises, monthly Base
Rent in advance on or before the first (1st) day of each calendar month of the Term as set forth
below

(2) On or before the Rent Commencement Date and the first (1st) day of each
- calendar month thereafter, Tenant shall pay the current monthly Minimum Annual Guarantee. If
the Rent Commencement Date occurs on a date other than the first day of a calendar month, then
the monthly Minimum Annual Guarantee for such first month (the “First Month™) shall be
prorated based on a 30-day month.

(b) On or before the twentieth (20th) day of each calendar month after the First
Month, concurrently with its submission of the Sales Reports described below covering the prior
calendar month, Tenant shall pay to City the deficiency, if any, between the Base Rent payable
by Tenant with respect to such prior calendar month (based on the Gross Revenues achieved
with respect to such prior month), and the amount actually paid by Tenant pursuant to the
foregomg subsecnon (a) with respect to such month '

(c) During the Development Period, for purposes of determining Base Rent, the
MAG shall be prorated (based on the square footage of those Facilities open or required to be
open), and compared to the aggregate Gross Revenues achieved from those Facilities. From and
after the Full Rent Commencement Date, the MAG shall no longer be prorated.

(d) All payments hereunder shall be paid to City’s Rent Payment Address, or at
such other place as City may from time to time designate in writing.

(¢) The Minimum Annual Guarantee with respect to the first and last Lease Years
of the Term will be prorated, based on a 365-day year. Without limiting the generality of the
foregoing, as the Initial MAG is an annual amount, the Minimum Annual Guarantee with respect
to the first Lease Year shall be prorated, based on a 365-day year, to reflect the fact that the first
Lease Year shall be less than a full 12-month period.

(f) AllRent shall be pald in lawful money of the United States, free from all
claims, demands, setoffs, or counterclaims of any kind.

(g) Any Rent not paid when due shall be subject to a service charge equal to the
lesser of the rate of one and one-half percent (1%%) per month, and the maximum rate permitted
by law. Acceptance of any service charge shall not constitute a waiver of Tenant’s default on the
overdue amount or prevent Clty from exercising any of the other rights and remedies available to

City.

4.4  Sales Reports. On or before the twentieth (20th) day of each calendar month
after the First Month, Tenant shall submit to City a report (the “Sales Report™) showing all -
Gross Revenues achieved with respect to the prior month, segregated by each source or general
type of article sold or service rendered. Such report shall be certified as being true and correct
by Tenant and shall otherwise be in form and substance satisfactory to Director. As described
below, City shall have the right, in addition to all other rights herein, to 1mpose a fine in the
event Tenant shall fail to submit such Sales Report timely.
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4.5  Annual Report and Adjustment. Within ninety (90) days after the end of each
Lease Year, Tenant shall submit to Director an unqualified year-end financial report certified by
a Certified Public Accountant or a year-end financial report certified by Tenarit's chief financial
officer if such officer is approved by the Director, showing Gross Revenues achieved with
respect to the prior Lease Year. If such report shows that the total Base Rent actually paid by
Tenant with respect the prior calendar year was less than the Base Rent payable with respect to
such year, then Tenant shall immediately pay to City such deficiency. If such report shows that
the Base Rent actually paid by Tenant with respect to such prior Lease Year exceeded the Base
Rent payable with respect to such year, then such excess shall be applied as a rent credit to
amounts next coming due. Notwithstanding anything to the contrary herein, in no event will the
Base Rent payable to City be less than the Minimum Annual Guarantee. In addition, Tenant
shall submit to City such other financial or other reports as Director may reasonably require. -
Tenant shall include with each Annual Report a certificate in the form attached as Exhibit D,
certified by an authorized representative of Tenant. .

' 4.6  Cash Register Requirements. Tenant shall install in the Premises at least one cash
register. Such cash register and any other cash register used on the Premises shall be of a type
approved by Director in writing and shall register every transaction made in, on, about or from
the Premises, including every type of Gross Revenue, and the tape or digital record of each said
cash register shall be accessible to and subject to inspection by Director or his/her agent. City
may, at its option, require all such cash registers to be locked and accessible only by the use of
one key in the hands of City. All cash receipts must include Tenant’s identification thereomn.
Each sale or other transaction in the Premises must be recorded at the time of each sale or other
transaction, in the presence of the customer, all receipts from such sale or other transaction,
whether for cash, credit or otherwise, in a cash register or cash registers (including computerized
cash registers or other similar electronic devices) serviced by an established agency approved by
Director. Mechanical cash register(s) must have a non-resettable cumulative total, a detail audit
tape, a transaction number with a four-digit capacity, an indicator readily visible to customers as
the amount rung, and a seven-digit cumulative capacity or greater, as determined by Director -
based on the type of business, with a four-digit overrun counter. At Director’s request, Tenant
must furnish to City a statement from an established agency that the transaction number, the
cumulative total and the overrun counter have been sealed in a manner approved by Director. If -
computerized cash registers or other similar electronic devices are used, that system must
accurately record all sales at the Premises and be no more subject to tampering than mechanical
cash register(s). Upon thie installation or removal of any cash register (including computerized
cash registers or other similar electronic devices) used in the Premises, Tenant must immediately
furnish to Director notice in writing stating make, model number, serial number and cumulative
. total reading and overrun counter reading of the cash register(s) (including computerized cash
registers or other similar electronic devices). Any repair agency employed to repair or replace
any cash register (including computerized cash registers or other similar electroni¢ devices if
used) in the Premises is hereby authorized and directed to disclose and furnish to City or its -
auditors any information obtained by the agency in the course of making such repair or
replacement pertaining to said cash register (including computerized cash registers or other
similar electronic devices if used). Each customer must be issued a receipt or sales slip for each
transaction, which transaction must be recorded either on serially numbered sales slips or cash
register tapes. City shall have the right during business hours to examine the totals of the cash
register(s) (including computerized cash registers or other similar electronic devices if used) used
in the Premises and to inspect for compliance with this section. City shall have the option to
mmplement a common “point of sale” system. If such option is exercised, Tenant must, at its
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cost, purchase and install the necessary equipment, train its employees, and thereafter use, such
eqmpment to take part in such system.

47 Books and Records; Audit Rights.

(a) Tenant shall maintain for a period of five (5) years after the Expiration Date,
or, in the event of a claim by City, until such claim of City for payments hereunder shall have
been fully ascertained, fixed and paid, separate and accurate daily records of Gross Revenues,
whether for cash, credit, or otherwise. Tenant must require each subtenant, concessionaire,
licensee, and assignee to maintain the same records. All such books and records shall be kept. in
accordance with “generally accepted accounting principles”, consistently applied, showing in
detail all business done or transacted in, on, about or from or pertaining to the Premises, and
Tenant shall enter all receipts arising from such business in regular books of account, and all
entries in any such records or books shall be made at or about the time the transactions
respectively occur. The books and source documents to be kept by Tenant must include records
of inventories and receipts of merchandise, daily receipts from all sales and other pertinent
original sales records and records of any other transactions conducted in or from the Premises by
all persons or entities conducting business in or from the Premises. Pertinent original sales
records include: (i) cash register tapes, including tapes from temporary registers, (it) serially pre-
numbered sales slips, (iii) the original records of all mail and telephone orders at and to the
Premises, (iv) settlement report sheets of transactions with subtenants, concessionaires, licensees
and assignees, (v) original records indicating that merchandise returned by customers was
purchased at the Premises by such customers, (vi) memorandum receipts or other records of
merchandise taken out on approval, (vii) detailed original records or any exclusions or
deductions from Gross Revenues, (viii) sales tax records, and (ix) all other sales records, if any,
that would normally be examined by an independent accountant pursuant to generally accepted.
audltmg standards in performing an audit of Gross Revenues. Tenant must keep the required
books, source documents and records of Gross Revenues available for inspection by City and its
agents and employees at the Premises or at another location within the continental United States
at all times during regular business hours. -In addition, Tenant shall maintain monthly and annual
reports of Gross Revenues derived from its operation under this Lease, using a form and method
as is directed by Director. Such forms and methods shall be employed by Tenant throughout the
term of this Lease. Upon Director’s written request, Tenant shall make available immediately to
City and/or its auditors any and all books, records and accounts pertaining to its operations under
this Lease. The intent and purpose of the provisions of this section are that Tenant shall keep
and maintain records which will enable City and City’s Controller to ascertain, determine and
audit, if so desired by City, clearly and accurately, Gross Revenues achieved, and the adequacy
of the form and method of Tenant’s reporting thereof.

(b) Should any examination, inspection, and audit of Tenant’s books and records
by City disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly
pay to City such deficiency, and if such deficiency exceeds two-percent (2%) of the total Base
Rent due, Tenant shall also promptly reimburse City for all costs incurred in the conduct of such
examination, inspection, and audit. Further, should any examination, inspection, and audit of
Tenant’s books and records by City disclose an underpayment by Tenant of the total Base Rent
due and such deficiency exceeds five percent (5%) of the total Base Rent due, City shall have the
* right to terminate this Lease. In the event that City deems it necessary to utilize the services of
legal counsel in connection with collecting the reimbursement for such examination, inspection,
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and audit, then Tenant shall reimburse City for reasonable attorneys’ fees and litigation expenses
as part of the aforementioned costs incurred.

4.8  Other Reports and Submissions. Tenant shall furnish City with such other
financial or statistical reports as Director from time to time may reasonably require. Upon
request by Director, Tenant shall furnish to City copies of its quarterly California sales and use
tax returns covering the Premises operations as well as that pertinent portion of both the
California and Federal income tax returns and possessory interest tax returns on the Premises
operations at the time of filing, and any amendments thereto. All copies of such returns must be
certified as exact copies of the original documents by a Certified Public Accountant. Tenant and
all subtenants (to the extent permitted) shall also promptly notify Director of and furnish to City
copies of any audit reports covering this facility conducted by the California Franchise Tax
- Board or the Board of Equalization. '

4.9 Other Fees.

(a) Tenant Infrastructure Fee. Tenant shall pay to City the Tenant Infrastructure
Fee in monthly installments, in advance, each of which shall be due on the first day of each
month. '

(b) Food Court Fee. If any of the Facilities are located in a food court, then
- Tenant shall pay to City the Food Court Fee applicable to each such Facility, in monthly
installments, in advance, each of which shall be due on the first day of each month.

4.10 Additional Rent. Tenant shall pay to City any and all charges and other amounts
under this Lease as additional rent, at the same place where Base Rent is payable. City shall
have the same remedies for a default in the payment of any such additional charges as for a
default in the payment of Base Rent.

4.11 Prepay Rent. Notwithstanding anything to the contrary herein, in the event
Tenant shall fail to pay any Rent when due hereunder, Director shall have the right to require
Tenant to pay estimated monthly Rent (including Base Rent, utility charges, and all other
amounts) one (1) month in advance of when such payment would otherwise be due. Such
prepayment would be based on the highest monthly Rent previously due from Tenant. Such
right shall be exercised by-a notice from Director to Tenant, which notice may be given any time
after such default by Tenant, regardless of whether the same is cured by Tenant.

4.12  Nature of Lease. Underno circumstances will City be expected or required to
make any payment of any kind with respect to Tenant’s use or occupancy of the Premises, except
as may be otherwise expressly set forth herein. Except as may be specifically and.expressly
provided otherwise in this Lease, no occurrence or situation arising during the Term, nor any
present or future Law, whether foreseen or unforeseen, shall relieve Tenant from its liability to
pay all of the sums required by this Lease, or relieve Tenant from any of its other obligations
under this Lease, or give Tenant the right to terminate this Lease in whole or in part. Tenant
waives any rights now or hereafter conferred upon it by any existing or future Law to terminate
this Lease or to receive any abatement, diminution, reduction, or suspension of payment of such
sums, on account of such occurrence or situation. Except as otherwise expressly provided herein,
this Lease shall continue in full force and effect, and the obligations of Tenant hereunder shall
not be released, discharged or otherwise affected, by reason of: (a) any damage to or destruction
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of the Premises or any portion thereof or any improvements thereon, or any taking thereof in
eminent domain; (b) any restriction or prevention of or interference with any use of the Premises
“or the improvements or any part thereof; (¢} any bankruptcy, insolvency, reorganization,
composition, adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or
any constituent partner of Tenant or any sublessee, licensee or concessionaire or any action taken
with respect to this Lease by a trustee or receiver, or by any court, in any proceeding; (d) any
claim that Tenant or any other person has or might have against City; (e} any failire on the part
of City to perform or comply with any of the terms hereof or of any other agreement with Tenant
or any other person; (f) any failure on the part of any sublessee, licensee, concessionaire, or other
person to perform or comply with any of the terms of any sublease or other agreement between
Tenant and any such person; (g) any termination of any sublease, license or concession, whether
voluntary or by operation of law; or (h) any other occurrence whatsoever, whether similar or
dissirmilar to the foregoing in each case whether or not Tenant shall have notice or knowledge of
any of the foregoing. The obligations of Tenant hereunder shall be separate and independent
covenants and agreements. Tenant hereby waives to the full extent permitted by applicable law,
all rights now or hereafter conferred by statute, including without limitation the provisions of
Civil Code Sections 1932 and 1933, to quit, terminate or surrender this Lease or the Premises or
any part thereof, or to any abatement, suspension, deferment, diminution or reduction of any rent

hereunder. '

4.13  Severe Decline in Enplanements.

(a) Defined Terms. For purposes of this Section, the following capitalized terms
shall have the following meanings:

(i) . “Relevant Boarding Area” shall have the meaning given it in the
Summary. ’
(i)  “Enplanements” shall have the ineam'ng given it in Section 4.1.

- For purposes of this Section 4.13, all Enplanement comparisons
shall be done by Relevant Boarding Area. :

“(iii)  “Reference Month(s)” shall mean the corresponding month in the
" Reference Year.

(iv)  “Reference Year” shall have the meaning given it in the
Summary. ‘ :

(v)  “Percentage Rent” shall have the meaning given it in the
Summary.

(vi)  “Severe Decline in Enplanements for Three Months” shall mean
that the actual Enplanements achieved during a one calendar
month period is less than 80% of the actual Enplanements of the
same Reference Month in the Reference Year, and such shortfall
continues for three (3) consecutive months.

- (vil) “Enplénement Stabilization for Two Months” means that actual
Enplanements for a particular calendar month equals or exceeds
80% of the actual Enplanements of the same Reference Month in
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the Reference Year, and such threshold is achieved for two (2)
consecutive months. :

(b) MAG Suspension. If at any time during the term, there is a Severe Decline in

Enplanenients for Three Months, then the MAG shall be temporarily suspended as follows:

@)

(iD)

(iif)

The MAG suspension shall be effective on the first day of the
month immediately following the Severe Decline in Enplanements
for Three Months.

During such MAG suspension period, Tenant shall be required to
pay only the Percentage Rent, unless and until the MAG is
reinstated as provided below. On or before the 20™ day of each
month, Tenant will submut to City a Sales Report showing
Tenant’s Gross Revenues achieved with respect to the prior month,
together with the Percentage Rent calculated on such Gross
Revenues, cumulated by Lease Year.

If the Lease provides that the Percentage Rent is based on a tiered
gross revenue structure, for purposes of determining the
Percentage Rent payable, the annual Gross Revenues shall
continue to cumulate as provided in the Lease. For example, if
Tenant’s Lease Year is November 1 through October 31, then for
purposes of calculating Percentage Rent for Apnil 2003, all gross
revenues achieved to date (from November 1 through April 30)
will be cumulated.

(c) MAG Reinstatement. Once there is Enplanement Stabilization for Two

Months, then the MAG is reinstated, and will continue unless and untﬂ there is another Severe
Dechne in Enplanements for Three Months, as follows:

®

(i1)

Such MAG reinstatement will be effective on the first day of the
month following an Enplanement Stabilization for Two Months.

In the event the MAG is reinstated after the commencement of a
“Lease Year” or other period of time for annual gross revenue

accumulation specified in the Lease, the MAG will be pro-rated
accordingly. For that Lease Year, for those months in which the

© Mmimum Annual Guarantee is not abated, the Base Rent shall be

based on the Gross Revenues achieved with respect to those -
months, and the pro-rated Minimum Annual Guarantee.

(@) Determination of Enplanements and “True-Ups.” The parties acknowledge

that Enplanements for a particular month are not usually determined as of the first day of the
following month. Accordingly, unless and until the MAG is suspended as provided herein,
Tenant shall continue to pay the MAG as and 'when required hereunder. If and when a MAG is
later suspended pursuant to Section 4.13(b), then City shall issue a rent credit to reflect any
resulting overpayment in rent. If and to the extent Tenant has any outstanding obligations to
City hereunder, City may decline to issue such rent credit or reduce the rent credit by the amount
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outstanding. If and when the MAG is reinstated, Tenant shall pay to City within five (5) days
after City shall have given notice to Tenant of such reinstatement, the deficiency, if any, between
the Percentage Rent paid by the Tenant and the MAG, for the month(s) following such
reinstatement.

(e) Enplanement Determinations. Director shall have the sole discretion as to the
Enplanement calculations, and whether there exists a Severe Decline in Enplanements for Three
Months and/or an Enplanement Stabilization for Two Months,

(H No Effect. The MAG suspension shall have no effect on (i) any adjustments
specified in this Lease to be made to the MAG, including those based on increases in the
Consumer Price Index; or (ii) the Deposit Amount.

(g) Effect of Default. Notwithstanding anything to the contrary herein, in the
event Tenant shall default under this Lease or any Other Agreement, the Airport Director may
immediately reinstate the MAG, without giving to Tenant the benefit of any notice or right to -
cure as may otherwise be provided under this Lease or Other Agreement.

(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or
Subletting] if Tenant subleases any portion of the Premises, Tenant shall offer to such-
subtenant(s) the same types of MAG suspension as are provided herein.

(i) Example. The following is intended merely to provide an example of the
mechanics of the foregomg provisions, and the numbers provided are not intended to be
projections or guarantees. Assume (a) the Premises are in Boarding Area F, (b) the Lease is
awarded on February 15, 2003, and (c) Reference Year Enplanements for Boarding Area F, by
Reference Month in the Reference Year (January 1- December 31, 2002) are:

Jan Feb Mar Apr May Jun Jul Aug  Sep  Oct Nov  Dec
2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002

Enp  -800 800 800 900 1,100 1,200 1300 1200 1,100 900 800 900 .
(*000) , .

Assume further that actual Enplanements for Boarding Area F by Reference Month for
2005 are as follows:

Jan Feb Mar  Apr May Jun Jul Aug  Sep Oct  Nov Dec
2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005

Enp 900 900 700 700 800 .800‘ 900 1100 700 800 700 800
(000) ‘

88.9

%of  112.5 1125 875 778 732 1722 692 917 636
Ref.
Month

(§) Then, there occurs a Severe Decline in Enplanements for Three Months with
respect to the months April 2005 — June 2005, and the MAG shall be suspended effective July 1,
2005. There occurs an Enplanement Stabilization for Two Months with respect to the months
October 2005 — November 2005, and the MAG shall be reinstated effective December 1, 2005.
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5.  ASSIGNMENT OR SUBLETTING

5.1 No Assignment. Tenant shall not assign, sublet, encumber, or otherwise transfer,
whether voluntary or involuntary or by operation of law, the Premises or any part thereof, or any
interest herein, or suffer or permit the Premises to be occupied by any third person, without
City’s prior written consent, which consent may be granted or denied in City’s sole and absolute
discretion (the term “Transfer” shall mean any such assignment, subletting, encumbrance,
transfer or third-party occupancy). City’s consent to one Transfer shall not be deemed a consent
to subsequent Transfers. Any Transfer made without City’s consent shall constitute a default
hereunder and shall be voidable at City’s election.

5.2 Changes in Tenant. The merger of Tenant with any other entity or the transfer of
any controlling ownership interest in Tenant, or the assignment or transfer of a substantial
portion of the assets of Tenant, whether or not located on the Premises, shall constitute a
Transfer. Without limiting the generality of the foregoing, if Tenant is a partnership, a
withdrawal or change, voluntary, involuntary or by operation of law of the partner or partners
owning thirty-five percent (35%)or more of the partnership, or the dissolution of the partnership,
or the sale or transfer of at least thirty-five percent (35%)of the value of the assets of Tenant,

_ shall be deemed a Transfer. If Tenant is a corporation or limited liability company, any
dissolution, merger, consolidation or other reorganization of Tenant, or the sale or other transfer
of a controlling percentage of the capital stock or membership interests of Tenant, or the sale or
transfer of at least thirty-five percent (35%)of the value of the assets of Tenant, shall be deemed
a Transfer. The phrase “controlling percentage” means the ownership of, and the right to vote,
stock or interests possessing at least thirty-five percent (35%)of the total combined voting power
of all classes of Tenant’s capital stock or interests issued, outstanding and entitled to vote for the
election of directors. Without limiting the restrictions on asset transfers, this paragraph shall not
apply to stock or limited liability company interest transfers of corporations or limited liability
companies the stock or interests of which is traded through an exchange or over the counter.
Notwithstanding the foregoing, if and to the extent the selection process used to select Tenant for
this Lease gave favorable treatment to Tenant as a result of Tenant being a “disadvantaged
business enterprise” or “local” enterprise, then any transfer of any interest in Tenant shall be
subject to City’s approval if such transfer would change such characterization.

53  No Release. Inno event will City’s consent to a Trénsfer be deemed to be a
release of Tenant as primary obligor hereunder.

5.4 Subleasing. Without limiting City’s discretion in approving or disapproving a
proposed Transfer, if and to the extent City permits Tenant to sublease the Premises, the
following shall apply: (a) Prior to negotiating a sublease agreement, Tenant must submit to
City a sublease proposal for City’s approval, which approval may be granted or withheld in
City’s absolute and sole discretion; (b) Every sublease must be on a Standard Sublease
Agreement form approved by Director, and the actual sublease must be approved by Director;
(c) Each and every covenant, condition or obligation imposed upon Tenant by this Lease and
each and every right, remedy or benefit afforded City by this Lease will not be impaired or
diminished as a result of any sublease agreement; (d) No subtenant shall be obligated to pay to
Tenant, and Tenant shall not be permitted to charge any rent, percentage rent, bonus rent, key
money, administration fee, or the like, which exceeds, in the aggregate, the total sums that
Tenant pays to City under this Lease for the portion of the Premises subleased by the subtenant
under its sublease agreement; (e) Tenant assigns to City all rent and other payments due from all
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subtenants under any sublease agreements; provided however, Tenant is hereby granted a license
to collect rents and other payments due fromn subtenants under their sublease agreements until the
occurrence of an Event of Default, regardless of whether a notice of that default has been given
by City. At any time, at Director’s option, City may notify a subtenant of this assignment and
-upon such notice the subtenant will pay its rent other payments directly to City. City will credit

" Tenant with any rent received by City under such assignment, but the acceptance of any payment
on account of rent from any subtenants as a result of an Event of Default will in no manner
whatsoever serve to release Tenant from any liability under this Lease. No payment of rent or
any other payment by a subtenant directly to City or other acceptance of such payments by City,
-regardless of the circumstances or reasons therefor, will in any manner whatsoever be deemed an
attornment by the subtenants to City in the absence of either a specific written agreement signed
by City to such an effect. ‘

5.5 - Excess Consideration. City shall receive fifty percent (50%) of all Excess Rent
payable in connection with any Transfer. “Excess Rent” means the excess of (a) all \
consideration received by Tenant from a Transfer over (b) Rent payable under this Lease after
deducting reasonable tenant improvements paid for by Tenant, reasonable attormeys’ fees and.
any other reasonable out-of-pocket costs paid by Tenant as a result of the Transfer (but_
specifically excluding any Rent paid to Landlord while the Premises is vacant).

5.6 Acceptance of Rent. The acceptance of rent by City from any person or entity
does not constitute a waiver by City of any provision of this Lease or a consent to any Transfer.
City’s consent to one Transfer will not be deemed to be a consent to any subsequent Transfer. If
Tenant defaults in the performance of any of the terms of this Lease, City may proceed directly
against the transferor (or if there has been more than one Transfer, then each transferor) without
necessity of exhausting remedies against Tenant. City may consent to subsequent Transfers or
amendments or modifications to this Lease with transferees, without notifying transferor (or if
there has been more than one Transfer, then each transferor) and without obtaining its or their
consent thereto and such action shall not relieve any transferor of liability under this Lease as

amended,

5.7 Waiver. Tenant waives the provisions of Civil Code Section 1995.310 with
_ respect to remedies available to Tenant should City fail to consent to a Transfer.

6. TAXES, ASSESSMENTS AND LIENS

6.1 Taxes.

(a) Tenant recognizes and understands that this Lease may create a possessory
interest subject to property taxation and that Tenant may be subject to the payment of property
taxes levied on such interest. Tenant further recognizes and understands that any Transfer
permitted under this Lease and any exercise of any option to renew or other extension of this
Lease may constitute a change in ownership for purposes of property taxation and therefore may
result in a revaluation of any possessory interest created hereunder. Tenant shall pay all taxes of
any kind, including possessory interest taxes, that may be lawfully assessed on the leasehold
interest hereby created and to pay all other taxes, éxcises, licenses, permit charges and
assessments based on Tenant’s usage of the Premises, all of which shall be paid when the same
become due and payable and before delinquency.
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(b) Tenant shall report any Transfer, or any renewal or éxtension hereof, to the
County of San Mateo Assessor within sixty (60) days after such Transfer transaction, or renewal
or extension. Tenant further agrees to provide such other information as may be requested by the
City to enable the City to comply with any reporting requirements under applicable law with
respect to possessory interests.

6.2  Other Liens. Tenant shall not permit or suffer any liens to be imposed upon the
limitation, mechanics’, materialmen’s and tax liens, as a result of its activities without promptly
discharging the same. Notwithstanding the foregoing, Tenant may in good faith contest any such
lien if Tenant provides a bond in an amount and form acceptable to City in order to clear the
record of any such liens. Tenant shall assume the defense of and indemnify and hold harmless
City against any and all liens and charges of ariy and every nature and kind which may at any
time be established against said premises and improvements, or any part thereof, as a
consequence of any act or omission of Tenant or as a consequence of the existence of Tenant’s
interest under this Lease.

7. INVESTMENTS; ALTERATIONS

7.1 City’s Construction Obligations. As described above, the parties intend that City
will deliver each Facility to Tenant in phases. City shall perform on the Premises those
construction obligations described as “City’s Work”™ on the Work Letter, if any. Aside from any
construction obligations described as “City’s Work™ in the Work Letter, if any, City shall have
no obligation to perform any construction work or 1mprovements to prepare the Premises for
Tenant’s Work

7.2 Tenant’s Work; Minimum Investment.

(a) On each Delivery Date, Tenant must, at Tenant’s sole cost and expense,
coristruct, install and provide all of the “Tenant’s Work” as described in the Work Letter of this
Lease in strict conformity with the Construction Schedule described therein and Director’s
instructions. Tenant shall coordinate the timing of Tenant’s Work with the Construction
Schedule and Director’s instructions. The parties anticipate that Tenant will be required to
perform Tenant’s Work in phases. As to each Facility, Tenant must diligently complete
Tenant’s Work and open the Premises on or before the Rent Commencement Date applicable to
such Facility, all in accordance with the Work Letter and the other provisions of this Lease. In
no event will Tenant be entitled to any financial contribution, loan guarantee, or other financial
support from City with regard to Tenant’s Work.

(b) The hard construction costs of Tenant’s Work must equal or exceed the
Minimum Investment Amount. Such “hard construction costs” may include architectural and
engineering fees, provided the credit for such costs against the Minimum Investment Amount
shall not exceed fifteen percent (15%) of the Minimum Investment Amount. Within thirty (30)
days after substantial completion of Tenant’s Work, Tenant must provide to- City an affidavit,
signed by Tenant and any of the following Tenant’s general contractor, architect or construction
manager, under penalty of perjury, stating the hard construction costs paid by Tenant to complete
Tenant’s Work, together with copies of paid invoices and lien waivers substantiating the costs
stated in the affidavit. Without limitation, hard construction costs do not include business
interruption, inventory, pre-opening expenses, overhead, or debt service on any construction
loan; or any charges paid by Tenant to an affiliate, unless and to the extent such charges have
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been approved by Director. If the hard construction costs paid by Tenant to complete Tenant’s
Work do not equal or exceed the Minimum Investment Amount, then Tenant must pay City
within sixty (60) days of substantial completion of Tenant’s Work an amount equal to the
deficiency. At any time, upon three (3) business days notice, City or its representatives may -
audit all of Tenant’s books, records and source documents related to the hard construction costs
paid by Tenarit to complete Tenant’s Work. If the audit reveals that the hard construction costs
paid by Tenant were less than those stated in Tenant’s affidavit, then Tenant must pay City for
the costs incurred by City in connection with the audit plus any additional deficiency discovered
between the hard construction costs paid by Tenant and the Minimum Investment Amount.

7.3 City’s Approval Rights. Tenant shall not make or suffer to be made any
alterations, additions, or improvements to the Premises or any part thereof or attach any fixtures
or equipment thereto, including Tenant’s Work (collectively, “Alterations”) without City’s prior
written consent. Without limiting the generality of the foregoing, the initial layout and design of
all Alterations shall conform to Commission’s established architectural design scheme for the
Terminal Building Complex, the provisions of the TI Guide, and the Work Letter. Prior to the
construction of any Alterations (including the Tenant’s Work), Tenant shall submit detailed
plans and specifications to the Airport’s Design Review Committee for approval. Tenant shall
include with its plans and specifications schematic renderings of the public concession area,
materials, a color board(s) and a detailed layout of the overall merchandising plan. City’s
approval rights will extend to and include architectural and aesthetic matters and City reserves
the right to reject any designs submitted and to require Tenant to resubmit designs and layout
proposals until they meet City’s approval. The Rent Commencement Date shall not be extended
if City elects to reject any designs or layout proposals submitted. In the event of disapproval by
City of any portion of the plans and specifications, Tenant will promptly submit necessary
modifications and revisions thereof. No changes or alterations will be made in said plans or
specifications after approval by City. City agrees to act within a reasonable period of time upon
such plans and specifications and upon requests for approval of changes or alterations in said -
plaus or specifications. One copy of plans for all improvements or subsequent changes therein or
alterations thereof will, within fifteen (15) days after approval thereof by City, be signed by
Tenant and deposited with City as an official record thereof. All Alterations shall be effected
through the use of contractors approved by City who shall furnish to City upon demand such
completion bonds and labor and material bonds as City may require so as to assure completion of
the Alterations on a lien-free basis. Without limiting the requirements set forth above, Tenant

" acknowledges and agrees that Tenant may be required to obtain approvals for any desired
Alterations from the Airport’s Building Inspection and Code Enforcement Department

(“BICE”). K

7.4  Structures and Fixtures. Tenant shall, at its sole cost and expense, design, erect,
construct and install all fixtures, furnishings, carpeting, decorations, finishings, equipment,
counters, or other necessary Alferations for its operation under this Lease. All construction shall
" be in conformity with the Work Letter, the latest edition of the TI Guide, and in conformity with
the approved plans and specifications submitted by Tenant, and shall meet all applicable local
building codes and ordinances as well as all other Laws. Tenant shall submit complete plans and
specifications to Director, and prior to the commencing any construction work, obtaini Director’s
written approval of said plans and specifications. Tenant shall make no change or alteration in
the plans and specifications without prior written approval of Director. In the event that Tenant
fails to submit plans and specifications which meet the approval of City within thirty (30) days
after the Effective Date, City may terminate this Lease. Nothing herein contained shall be

- 22-



construed to delay or otherwme affect the Commencement Date or the Rent Commencement
Date. -

7.5  Notice and Permits. Tenant shall give written notice to Director not less than
seven (7) days prior to the commencement of any work in construction, alteration. or repairs of
the Premises, in order that City may post appropriate notices of non-responsibility, and agrees
that such notices may remain posted until the acceptance of such work by City. Tenant shall
obtain, and pay all fees for all permits required by the City or other legal jurisdictions, for
tmprovements that it is required to construct or install, and it shall furnish copies of all such
permits to City prior to the commencement of any work.

7.6 Title to Alterations. Title to all Alterations of such a nature as cannot be removed
without damage to the Terminal, including all carpeting, decorations, attached seating, light
fixtures, attached sound systems, finishings, and counters, shall vest in City on the Expiration’
Date. All other equipment of such nature as to constitute trade fixtures shall remain the property
of Tenant. On the Expiration Date, Tenant may remove said trade fixtures or Director may
require that Tenant remove same at Tenant’s expense. Prior to the Rent Commencement Date,
Tenant shall submit to Director a proposed list of such trade fixtures; said list may be
subsequently amended during the term of this Lease to reflect any changes in said trade fixtures.
Tenant agrees and understands that “fixture” is defined as a thing affixed to premises that is
bolted, nailed, screwed, cemented and/or plastered. For the purpose of this Lease, fixtures shall
include slat wall, counters and the like, attached to the physical structure of the premises in any
matter whatsoever. On the Expiration Date, all fixtures, other than those deemed trade fixtures
by City, shall become the property of City. Tenant shall be liable to City for City’s costs for-
storing, removing and disposing of any alterations of Tenant’s personal property, and of -
restoration of the Premises.

7.7  Effect of Alterations on Airport. If and to the extent that Tenant’s activities or
proposed Alterations trigger an obligation or requirement on the part of City to make changes to
the Airport premises (including ADA requirements), Tenant shall indemnify, defend, and hold
harmless City from and against any and all Losses (as defined below) arising out-of such
activities or Alterations.

7.8 Mid-Term Refurbishment

(a) Tenant shall refurbish, redecorate and modemize the interior and exterior of
the public area of the Premises after the fifth (5th) anniversary of the Rent Commencement Date
(the “Mid-Term Refurbishment Date”). In connection with such refurbishment, redecoration,
and modernization, Tenant shall invest a minimum amount (the “Minimum Mid-Term
Amount”) equal to: -

. Minimum Investment - x Comparison Index (most recent) x
Amount Base Index

Nl

(b) On or before the date that is six (6) months prior to the Mid-Term
Refurbishment Date, Tenant shall give notice to Director of its intended plan with respect to such
refurbishment requirements. All such refurbishments will be subject to the requirements of this
Lease, including Director’s approval rights pursuant to this Section 7. Tenant shall complete all
such refurbishments on or before the date that is six (6) months after the Mid-Term
Refurbishment Date. :
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~ (¢) Upon completion of refurbishment, Tenant shall provide City with
documentation of expenses as specified in Section 7.1 [Tenant’s Work; Minimum Investment]
for initial investment. If said refurbishment is less than the Minimum Mid-Term Amount,
Director may require the Tenant to pay the deficiency within sixty (60) days after completion of
refurbishment. If Director disputes the amount of the refurbishment expenses claimed by
Tenant, Director may at City’s expense, hire an independent appraiser to determine the cost of
refurbishment. If the independent appraiser determines that refurbishment expenses are less than
the Minimum Mid-Term Amount, Director may require Tenant to pay the deﬁciency, as well as
City’s costs of hiring such independent appralser within sixty (60) days of the appraiser’s
determination. :

. (d) Notwithstanding the foregoing, Director may waive or suspend the mid-term
-refurbishment requirement if he/she is satisfied with the condition of the Facility.

7.9 Labor Harmony. The parties acknowledge that it is of the utmost importance to
City, Tenant, and all those occupying or to occupy space in the Domestic Terminals that there be
no interruption in the progress of the construction work. Accordingly, City and Tenant agree as
follows:

‘

(8) - In any contract or undertaking which Tenant may make with a contractor
for work in the Premises, provision shall be made for the dismissal from the job of workmen
whose work is unskilled or otherwise objectionable, in the Director’s (and, for this purpose, “the
Director” shall include a reference to the Airport’s Architect) reasonable judgment. Tenant shall
cause any such workmen to be discharged from the project within twenty-four (24) hours after
Director shall give notice to Tenant requiring such discharge.

(b) Tenant shall use, and Tenant shall require its contractor and subcontractors
to use, their respective best efforts to prevent work stoppages on the Premises, and/or elsewhere
on the Airport, to the extent attributable to work being performed on the Premises, irrespective of
the reason of any such stoppage. In the event that the conduct or presence of any employee(s) of
Tenant or Tenant’s contractor(s) or subcontractor(s) causes a labor dispute or work stoppage,
Tenant shall have such employee(s) immediately removed from the Airport upon Director’s
request.

(c) Tenant shall include, and shall cause its contractor to include, the
following clause in all contracts with its general contractors and subcontractors:

Harmony Clause

There shall be no manifestations on the project of any dispute between any labor organization and |
any Tenant contractor or subcontractor, including but not limited to, any area standards picketing
against said contractor or subcontractor. Should there be any manifestation of a labor dispute
between any Tenant contractor or subcontractor and any union, which results in a stoppage of
work on the part of said contractor or subcontractor’s employees or the erployees of any other
employer or supplier on the project or at the Airport, which in the sole judgment of the Director
will cause, or is likely to cause, unreasonable delay in the progress of construction or operation of
any business at the Airport, then upon written notice from Director, Tenant shall declare the
confractor or subcontractor in default of its contract, and upon such notice, Tenant shall have the
right to take such steps as are necessary to finish the uncompleted pomon of the work to be
performed by the contractor or subcontractor
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(@) Without limiting the generality of indemnities elsewhere in this Lease,
Tenant shall indemnify, defend, and hold harmless City and each City Entity for any all Losses
which arise from the actions taken pursuant to this Section 7.9.

8.  UTILITIES

8.1  Services Provided. City shall provide in the Terminal Building Complex the
following utility services: reasonable amounts of water, electricity, telephone, sewage outlets,
heating, ventilation, and air conditioning, to a point determined by the Director. All extensions
of the facilities requested by Tenant for said utility services from said points shall be at the sole
cost and expense of Tenant. In the event of any change desired by Tenant as to said points of
supply by City, the expense of making such changes or alterations shall be at the sole cost of
Tenant. :

8.2  Utility Costs. Tenant shall pay the whole cost for all utﬂity services as invoiced
to Tenant by City and for such other special services which it may require in the Prermses and
Tenant hereby expressly waives the right to contest any utility rates.

8.3  Telecommunications Serviccs’. Tenant acknowledges that City has implemented
or may in the future implement a'shared telecommunications service program (“STS Program’)
to provide telecommunications services. The STS Program may involve City’s provision of ‘
telephone, telefacscimile, local access, long distance service, internet, intranet, and other-
computer and telecommunications services. In such event, at City’s.option, Tenant shall
participate in the STS Program by engaging City or its agent to provide such services at Tenant’s
expense, provided that the charges for such services are generally competitive. All payments for
- STS services shall be due and payable when invoiced by City. Further, Tenant shall pay to City
when invoiced the Airport Communication Infrastructure Charge, as the same may be modified
from time to time.

8.4  Waiver of Damages. Tenant hereby expressly waives any and all claims for
damages arising or resulting from failures or interruptions of utility services to the Premises,
including electricity, gas, water, plumbing, sewage, telephone, communications, heat,
ventilation, air conditioning, or for the failure or interruption of any public or passenger
conveniences. Without limiting the generality of the foregoing, Tenant shall have no rights to
abate Rent or terminate this Lease in the event of any interruption or failure of utility services.

9. MAINTENANCE AND REPAIR

9.1 “As-Is” Condition. EXCEPT WITH RESPECT TO THOSE CONSTRUCTION
OBLIGATIONS OF CITY, IF ANY, SPECIFIED ON THE WORK LETTER, TENANT
SPECIFICALLY ACKNOWLEDGES AND AGREES THAT CITY IS LEASING THE
PREMISES TO TENANT.ON AN “AS IS WITH ALL FAULTS” BASIS AND THAT
TENANT IS NOT RELYING ON ANY REPRESENTATIONS OR WARRANTIES OF ANY
- KIND WHATSOEVER, EXPRESS OR IMPLIED, FROM CITY OR ITS AGENTS, ASTO
ANY MATTERS CONCERNING THE PREMISES, INCLUDING: (i) the quality, nature,
adequacy and physical condition and aspects of the Premises, including, but not limited to,
landscaping, utility systems, (ii) the quality, nature, adequacy, and physical condition of soils,
geology and any groundwater, (iii) the existence, quality, nature, adequacy and physical
condition of utilities serving the Premises, (iv) the development potential of the Premises, and
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the use, habitability, merchantability, or fitness, suitability, value or adequacy of the Premises for
" any particular purpose, (v) the zoning or other legal status of the Premises or any other public or
private restrictions on use of the Premises, (vi) the compliance of the Premises or its operation
with any applicable codes, laws, regulations, statutes, ordinances, covenants, conditions and
restrictions of any governmental or quasi-governmental entity or of any other person or entity,
(vii) the presence of Hazardous Materials on, under or about the Premises or the adjoining or
neighboring property, (viii) the quality of any labor and materials used in any improvements on
the real property, (ix) the condition of title to the Premises, and (x) the agreements affecting the
Premises, including covenants, conditions, restrictions, ground leases, and other matters or
documents of record or of which Tenant has knowledge.

9.2 Tenant’s Maintenance Obligations. Tenant, at all times during the Term and at
Tenant’s sole cost and expense, shall keep the Premises and every part thereof in good condition
and repair, and in compliance with applicable Laws, including the replacement of any facility of
City used by Tenant which requires replacement by reason of Tenant’s use thereof, excepting
(a) ordinary wear and tear, and (b) damage due to casualty with respect to which the provisions
of Section 14 [Damage or Destruction] shall apply. Tenant hereby waives all right to make
repairs at the expense of City or in lieu thereof to vacate the Premises as provided by California
Civil Code Section 1941 and 1942 or any other law, statute or ordinance now or hereafter in
effect. In addition, if it becomes reasonably necessary during the term of this Lease, as
determined by Director, Tenant will, at its own expense, redecorate and paint fixtures and the

- interior of the Premises and improvements, and replace fixtures, wom carpeting, curtains, blinds,
drapes, or other furnishings. Without limiting the generality of the foregoing, at all times,
Tenant shall be solely liable for the facade of the Premises separating the Premises from the
Terminal common areas, including the external face thereof, all windows and display areas
therein, and all finishes thereon. As provided below in Section 15.4 [City’s Right to Perform}, in
the event Tenant fails to perform its maintenance and repair obligations hereunder, City shall
have the right to do so, at Tenant’s expense. The parties acknowledge and agree that Tenant’s
obligations under this Section are a material part of the bargained-for consideration under this
Lease. Tenant’s compliance obligations shall include, without limitation, the obligation to make
substantial or structural repairs and alterations to the Premises (including the Tenant’s Work),
regardless of, among other factors, the relationship of the cost of curative action to the Rent
under this Lease, the length of the then remaining Term hereof, the relative benefit of the repairs
to Tenant or City, the degree to which curative action may interfere with Tenant’s use or
enjoyment of the Premises, the likelihood that the parties contemplated the particular
requirement involved, or the relationship between the requirement involved and Tenant’s
particular use of the Premises. No occurrence or situation arising during the Term, nor any
present or future requirement, whether foreseen or unforeseen, and however extraordinary, shall
relieve Tenant of its obligations hereunder, nor give Tenant any right to terminate this Lease in
whole or in part or to otherwise seek redress against City. Tenant waives any rights now or
hereafter conferred upon it by any existing or future requirement to terminate this Lease, to
receive any abatement, diminution, reduction or suspension of payment of Rent, or to compel
City to make any repairs to comply with any such requirement, on account of any such
occurrence or situation.

10. SIGNS AND ADVERTISING

Tenant may, at its own expense, install and operate necessary and appropriate
identification signs on the Premises, subject to the approval of Director and the requirements of
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the TI Guide, including but not limited to, the approval of the number, size, height, location,
color and general type and design. Such approval shall be subject to revocation by Director at
any time. Without express written consent of Director, Tenant shall not display any advertising,
promotional, or informational pamphlets, circulars, brochures or similar materials. Without
limiting the foregoing restrictions on advertising, in no event will there be permitted on the
Premises any advertising of cigarettes or tobacco products,

1. PROMOTIONAL PROGRAM

11.1  Promotional Program. City, at City’s election, may conduct, or cause to be
conducted, an advertising, promotional and public relations program for the general purpose of
promoting the name and identity of the Airport and the concession business conducted in the
Airport. If City elects to do so, City will determine in its sole discretion the composition and
manner of implementation of that program, and Tenant must participate in promotions,’
advertising and public relations, and cause its Facilities manager to attend promotional program
meetings. In such event, from and after the Rent Commencement Date (but prorated for any
partial month), Tenant must pay to City, as a contribution to the cost of the promotional program,
the Promotional Charge, in advance on the first (1) day of each month during the Term.

112 Promotional Charge. At City’s option, the Promotional Charge mé,y be increased
from time to time such that the new Promotional Charge will equal:

Initial Promotional Charge  x | Comparison Index
Base Index.

For purposes of the foregding adjustment, the “Comparison Index” shall mean the Consumer
Price Index published immediately prior to the adjustment date and the “Base Index” shall mean
the Consumer Price Index published immediately prior to the Effective Date. -

12.  WAIVER; INDEMNITY; INSURANCE

12.1  Waiver, Tenant, on behalf of itself and its assigns, waives its rights to recover
from and releases and discharges City and all City Entities and their respective heirs, successors,
personal representatives and assigns, from any and all Losses whether direct or indirect, known
or unknown, foreseen or unforeseen, that may arise on account of or in any way connected with
(a) the physical or environmental condition of the Premises or any law or regulation applicable
thereto, (b) any damage that may be suffered or sustained by Tenant or any person whosoever
may at any time be using or occupying or visiting the Premises, ot in or'about the Airport, or
(c) any act or omission (whether negligent, non-negligent or otherwise) of Tenant or any Tenant
Entity, whether or not such Losses shall be caused in part by any act, omission or negligence of
any of City, Commission, its members, or any officers, agents, and employees of each of them,
and their successors and assigns (each, a “City Entity”), except if caused by the sole gross
negligence or willful misconduct of City. In connection with the foregoing waiver, Tenant
expressly waives the benefit of Section 1542 of the California Civil Code, which provides as
follows: “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN TO HIM MUST HAVE MATERIALLY
AFFECTED THE SETTLEMENT WITH THE DEBTOR.*
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12.2 Indemmity. In addition to, and not in limitation of the foregoing, Tenant shall
forever indemnify, defend, hold and save City and each City Entity free and harmless of, from
and against any and all Losses caused in whole or in part by or arising out of (a) any act or
omission of Tenant or any Tenant Entity, (b) Tenant’s use of the Premises or operations at the
Alrport, (¢) any event, action, or occurrence on the Premises; or (d) any default by Tenant or any
Tenant Entity hereunder, whether or not Losses shall be caused in part by any act, omission or
" negligence of City or any City Entity. The foregoing indemmnity shall not extend to any Loss
caused by the sole gross negligence or willful misconduct of City.

12.3  _“Losses”. For purposes hereof “Losses” shall mean any and all losses, liabilities,
judgments, suits, claims, damages, costs and expenses (including reasonable attorneys’ fees,
investigation costs, remediation costs, and court costs), of any kind or nature.

12.4 Immediate Obligation to Defend. Tenant specifically acknowledges that it has an
immediate and independent obligation to defend City or the City Entity from any claim which is
actually or potentially within the scope of the indemnity provision of this Section 12 or any other
indemnity provmlon under this Lease, even if such allegation is or may be groundless; fraudulent
or false, and such obligation arises at the time such claim is tendered to Tenant and continues at
all times thereafter.

12.5 Notice. Without limiting the foregoing waiver and indemnity, each party hereto
shall give to the other prompt and timely written notice of any Loss coming to its knowledge
which in any way, directly or indirectly, contingently or otherwise, affects or might affect either,
and each shall have the right to participate in the defense of the same to the extent of its own
interest.

12.6  Insurance. Tenant shall procure and maintain during the Term the followmg
insurance:

. (a) Workers’ Compensation Insurance with Employer s Liability hmlts not less
' than 51,000,000 each accident,

(b) Comprehensive General Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage,
including Contractual Liability, Personal Injury, Products Liability and Completed Operanons
Coverages. .

(c¢) Comprehensive Automobile Liability Insurance with limits not less than
$2,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage,
including Employer’s non-ownership liability and hired auto coverages.

(d) Property Insurance on an all risk form covering all Premises tenant
improvements, fixtures, and equipment insuring against the perils of fire, lightning, extended -
coverage perils, vandalism and malicious mischief in the demised premises in an amount equal
to the full replacement value of tenant improvements, fixtures and equipment.

(e) Business Interruption Insurance insuring that the Base Rent will be paid to
City for a period of at least one (1) year if Tenant is unable to operate its business at the
Premises. Said insurance shall also cover business interruptions due to failures or interruptions
in telecommunications services, strikes, employee lockouts, riots, or other civil commotion. To
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calculate Base Rent during any such interruption of business, the Gross Revenues for the 12-
month period immediately preceding the incident causing the business interruption shall be used.

12.7  Form of Policies. All insurance required by Tenant hereunder shall be pursuant to
policies in form and substance and issued by companies satisfactory to City and City’s City
Attorney. City may, upon reasonable notice and reasonable grounds increase or change the
required insurance hereunder, in which event Tenant shall obtain such required insurance.
Without limiting the generality of the foregoing, all Comprehensive General Liability Insurance,
Comprehensive Automobile Liability Insurance, and Property Insurance policies shall be
endorsed to provide the following:

(a) Name as additional insured the City and County of San Francisco, the Airport
Commission and its members, and all of the officers, agents, and employees of each of them
(collectively, “Additional Insureds”);

_ (b) That such policies are primary insurance to any other insurance available to
the Additional Insureds, with respect to any claims arising out of this Lease, and that insurance
applies separately to each insured against whom claim is made or suit is brought.

(c) That the msurance company shall give thirty (30) days prior written notice to
City of cancellation, non-renewal or reduction in coverage or limits, delivered to City at City’s
Insurance/Deposit Notice Address.

12.8  Delivery of Policies or Certificates. Within five (5) days after Director’s request,
and in any event on or before the Commencement Date, Tenant shall provide to City copies of its
insurance policies or certificates thereof evidencing the above insurance, at City’s
" Insurance/Deposit Notice Address.

12.9  Subrogation. Notwithstanding anything to the contrary herein, Tenant waives any’
right of recovery against City for any loss or damage to the extent the same is required to be
covered by Tenant’s insurance hereunder. Tenant shall obtain from its insurer, if possible, a
waiver of subrogation the insurer may have against City or any City Entity in connectlon with
any Loss covered by Tenant § property insurance policy.

'13. DEPOSIT

, 13.1  Form of Deposit. Within ten (10) days after the Director’s request, Tenant will
deliver to Director a security deposit (the “Deposit”) in the Deposit Amount. Such Deposit shall
be in the form of: (a) a bond payable to City, naming City as obligee, in the form attached as
Exhibit C-1, and otherwise in form satisfactory to City’s City Attorney, and issued by a surety
company satisfactory to Director; or (b) a letter of credit naming City as beneficiary, in the form
attached as Exhibit C-2, and otherwise in form satisfactory to City’s City Attorney, issued by a

* bank satisfactory to Director. City reserves the right to refuse to accept a Deposit which has an
- expiration date or cancellation or termination provision.

13.2  Maintenance of Deposit. Tenant shall cause the Deposit to be increased from
time to time such that at all times the Deposit is equal to one-half (1/2) the then current
Minimum Annual Guarantee, all at Tenant’s cost. Tenant shall cause the bond or letter of credit
to be kept in full force and effect during the Term and any holdover period to ensure the faithful
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performance by Tenant of all covenants, terms, and conditions of this Lease, including payment
of Rent. Ifand to the extent Cxty accepts a Deposit which has an expiration date or
cancellation/termination provision, Tenant shall cause the surety company or bank issuing such
bond or letter of credit to give Director notice in writing by registered mail at least forty-five (45)
days prior to the expiration date of such bond or letter of credit of its intention not to renew or to
cancel or terminate said.bond or letter of credit. Tenant shall canse such bond or letter of credit
to be renewed, extended, or replaced, at Tenant’s sole cost, at least thirty (30) days before the
expiration date or cancellation date of the bond or letter of credit, with another bond or letter of
credit that complies with the requirements herein. If Tenant fails to do so, City may, without
notice to Tenant, draw on the entirety of the Deposit and hold the proceeds thereof as security
hereunder. - Tenant shall cause all notices to be given to City under this Sectlon 13 to be given to
C1ty at City’s Insurance/Deposit Notice Address.

13.3.  Alternative Forms of Deposit. Notwithstanding the foregoing, if the Deposrc
Amount (as increased from time to time) is less than the amount established by the Airport
Commission in Airport Commission Resolution No. 90-0204, or successor resolution duly
adopted by the Airport Commission, then the Deposit may be in the form provided by such
resolution. Tenant shall cause such Deposit to be increased from time to time such that at all
times the Deposit is equal to one-half (1/2) the then current Minimum Annual Guarantee, all at

Tenant’s cost.

134 Use of Deposit. If Tenant fails to pay Rent or otherwise defaults with respect to
any provision of this Lease, City may use, apply or retain all or any portion of the Deposit for the
payment of Rent or other charge in default or for the payment of any other sum to which City
may become obligated by reason of Tenant’s default or to compensate City for any loss or
damage which City may suffer thereby. If City so uses or applies all or any portion of the
Deposit, Tenant, within ten (10) days after request therefor, shall deposit other security
acceptable to Director with City in an amount sufficient to restore the Deposit to the full amount
thereof, and Tenant’s failure to do so shall be a breach of this Lease. City shall not be required
- to keep the Deposit or any proceeds thereof, as applicable, separate from its general accounts.
Any proceeds of the Deposit is and will remain the sole-and separate property of City until
actually repaid to Tenant, said sum not being earned by Tenant until all provisions precedent for
* its payment to Tenant have been fulfilled. If Tenant performs all of Tenant’s obligations
hereunder, the Deposit, or the proceeds thereof, or so much thereof as has not theretofore been
applied by City, shall be returned, without payment of interest-or other incrément for its use, to
Tenant (or, at City’s option, to the last assignee, if any, of Tenant’s interest hereunder) within
© sikty (60) days after the expiration of the Term, and after Tenant has vacated the Premises. No
trust relationship is created herein between City and Tenant with respect to the Deposit or any
proceeds thereof,

‘ 13.5 Other Agreements. If Tenant defaults with respect to any provision of any other
agreement between City and Tenant, including the Other Agreements, City may use, apply or
retain all or any portion of the Deposit for payment of any sum owing to City or to which City
may become obligated by reason of Tenant’s default or to compensate City for any loss or
damage which City may suffer thereby. Likewise, if Tenant defaults with respect to any
provision under this Lease, City may use, apply, or retain all or any portion of any deposit
provided under any other agreement between City and Tenant, including the Other Agreements,
for payment of any sum owing to City or to which City may become obligated by reason of
Tenant’s defanlt or to compensate City for any loss or damage which City may suffer thereby. In

- 30-



the event the Deposit or any other deposit is so used, Tenant shall deposit other security
acceptable to Director with City in an amount sufficient to restore the Deposit to the full amount

_ thereof.

14. DAMAGE OR DESTRUCTION

14.1 Pamal Destruction of the Premises.

(a) In the event the improvements on the Premises are damaged by any casualty
which is required to be insured against pursuant to this Lease, then Tenant shall repair such
damage as soon as reasonably possﬂale at its own cost, and this Lease shall continue in full force

and effect.

(b) In the event such improvements are damaged by any casualty not covered
under an insurance policy required to be maintained pursuant to this Lease, then City may, at
City’s option, either (i) repair such damage as soon as reasonably possible at City’s expense, in
which event this Lease shall continue in full force and effect, or (ii) give written notice to Tenant
within sixty (60) days after the date of occurrence of such damage of City’s intention to
terminate this Lease. Such termination shall be effective as of the date specified in such notice.

(c) Notwithstanding the foregoing, if such damage is caused by an act or
omission to act of Tenant or a Tenant Entlty, then Tenant shall repalr such damage, promptly at
its sole cost and expense.

(d) In the event City elects to terminate this Lease pursuant to this Section 14.1,
Tenant shall have the right within ten (10) days after receipt of the required notice to notify City
of Tenant’s intention fo repair such damage at Tenant’s expense, without reimbursement from
City, in which event this Lease shall continue in full force and effect and Tenant shall proceed to
make such repairs as soon as reasonably possible. If Tenant does not give such notice within the
ten (10) day period, this Lease shall be terminated as of the date specified in City’s notice. City
shall not berequired to repair any injury or damage by fire or other cause, or to make any
restoration or replacement of any paneling, decorations, office fixtures, partitions, railings,
ceilings, floor covering, equipment, machinery or fixtures or any other improvements or property
installed in the Premises by Tenant or at the direct or indirect expense of Tenant. Tenant shall be
required to restore or replace same in the event of damage.

14.2  Total Destruction of Premises. If the improvements on the Premises are totally
destroyed during the Term from any cause whether or not covered by the insurance required
herein (including any destruction required by any authorized public authority), this Lease shall
autornatically terminate as of the date of such total destruction.

14.3  Partial Destruction of Terminal Building. If fifty percent (50%) or more of the
Terminal Building shall be damaged or destroyed by an insured risk, or if fifteen percent.(15%)
or more of the Terminal Building