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FILE NO. 150486 RESOLUTION NO. 

1 [Extension Agreement - Long Term Power Sales - Turlock Irrigation District] 

2 

3 Resolution approving an Extension Agreement between the City and County of San 

4 Francisco, acting by and through its Public Utilities Commission, and the Turlock 
' ' 

5 Irrigation District, to extend the term of the existing Long Term Power Sales Agreement 

6 to the earlier of the approval of a replacement agreement by both parties, or June 30, 

7 2016. 

8 

9 WHEREAS, Section 9(1) of the Raker Act obligates the City and County of San 

10 Francisco to sell or supply excess Hetch Hetchy electrical energy, upon request, to the 

11 Turlock Irrigation District (TIO) for the district's municipal public purpose and irrigation 

12 pumping needs; and 

13 WHEREAS, On April 14, 2005, per Resolution No. 05-0055, the San Francisco Public 

14 Utilities Commission (SFPUC) authorized its General Manager to execute the Amended and 

15 Restated Long Term Power Sales Agreement (ARL TPSA) between the City and County of 

16 San Francisco and TID; and 

17 WHEREAS, The ARLTPSA became effective on February 14, 2004, and expires on 

18 June 30, 2015; and 

19 WHEREAS, The parties have agreed that additional time is necessary to reach final 

20 agreement on the terms, and conditions of a new agreement; and 

21 WHEREAS, On April 28, 2015, per Resolution No. 15-0100, the SFPUC approved an 

22 Extension Agreement with TIO and authorized its General Manager to execute the Extension 

23 Agreement; now, therefore, be it 

24 RESOLVED, That this Board hereby approves the Extension Agreement between the 

25 City and County Of San Francisco and TIO, and authorizes the General Manager of the 

Public Utilities Commission 
BOARD OF SUPERVISORS 
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1 SFPUC to execute the Extension Agreement, which will terminate on the earlier of the 

2 approval of a replacement energy sales agreement by both parties or June 30, 2016, pursuant 

3 to Charter, Section 9.118; and, be it 

4 FURTHER RESOLVED, That within thirty (30) days of the Extension Agreement being 

5 fully executed by all parties the SFPUC shall provide the final Extension Agreement to the 

~ I Clerk of the Bpard for inclusion into the official file. 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE3,2015 

Items 13 and 14 Department: 
Files 15-0484 & 15-0486 Public Utilities Commission (PUC) 

Legislative Objectives. 

• 15-0484: Resolution approving an Extension Agreement between the City and County of 
San Francisco, acting by and through its Public Utilities Commission, and the Modesto 
Irrigation District, to extend the term of the existing Long Term Energy Sales Agreement to 
the earlier of the approval of a replacement agreement by both parties, or June 30, 2016. 

• 15-0486: Resolution approving an Extension Agreement between the City and County of 
San Francisco, acting by and through its Public Utilities Commission, and the Turlock 
Irrigation District, to extend the term of the existing Long Term Power Sales Agreement to 
the earlier of the approval of a replacement agreement by both parties, or June 30, 2016. 

Key Points 

• The 1913 Federal Raker Act obligates the City and County of San Francisco to sell or supply 
excess Hetch Hetchy electrical power, upon request to the Modesto Irrigation District 
(MID} and the Turlock Irrigation District (TID) for these Districts' municipal public purposes 
and irrigation pumping needs at a price which reimburses Hetchy for the cost of 
developing, maintaining and transmitting the surplus electrical energy. 

• Based on litigation settlement, in 2007 the Board of Supervisors approved a Long Term 
Energy Sales Agreement with the MID, which extends through June 30, 2015. Similarly, · 
based on litigation set~lement, in 2004, the Board of Supervisors approved an Amended 
Long Term Power Sales Agreement with the TID, which extends through June 30, 2015. 

• The proposed resolutions would approve extensions of the existing Agreements with MID 
and TIO until the approval of new Agreements or Ju11e 30, 2016, whichever is earlier. 

Fiscal Impact 

• During the ten-year period between FY 2004-05 and FY 2013-14 the SFPUC generated and 
sold $57,331,000 of power to MID and $59,945,000 to TID. 

• Power generation for Hetch Hetchy is dependent on water conditions, such that in dry 
weather years Hetch Hetchy generates less power and therefore can make less energy 
sales available to MID and TIO. 

Recommendation 

• Approve the proposed resolutions (File 15-0484 and 15-0486}. 

SAN FRANCISCO BOARD OF SUPERVISORS 
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BUDGET AND FINANCE SUB-COMMITIEEMEETING JUNE3,2015 

MANDATE STATEMENT 

Charter Section 9.118(a} requires ali contracts entered into by a department having anticipated 
revenue to the City of $1,000,000 or more or the modification of such agreement to be subject 
to approval by resolution by the Board of Supervisors. 

BACKGROUND 

Section 9(1} of the 1913 Federal Raker Act obligates the City and County of San Francisco to sell 
or supply excess Hetch Hetchy electrical power, upon request to the Modesto Irrigation District 
(MID) and the Turlock Irrigation District (TID) for these Districts' municipal public purposes and 
irrigation. pumping needs at a price which reimburses Hetchy for the cost of developing, 
maintaining and transmitting the surplus electrical energy. The San Francisco Public Utilities 
Commission (SFPUC) currently sells electric energy to these two irrigation Districts from Het~h 
Hetchy generating facilities, delivering the energy over City-owned transmission facilities. In 
accordance with the Raker Act, both Districts may use Hetch Hetchy power for: 

1. District water pumps used for irrigation or drainage purposes; 

2. Landowners in the Districts' territories needing to pump water for irrigation or drainage 
purposes; and 

3. Municipal public purposes for the cities within the two irrigation Districts' territories. 

In addition, TIO has the right to purchase additional Hetch Hetchy energy for non-Raker Act 
purposes, as.specified in their current contract with the City. 

In 1987, San Francisco entered· into a Long Term Energy Sales Agreement with the MID, which 

extended for 27 years from April 1, 1988 through June 30, 2015. In 2003, the Board of 

Supervisors approved a litigation settlement with MID (Ordinance 26-03} for an .amended and 

restated Energy Sales Agreement, and agreed to enter into a new Long Term Energy Sales 

Agreement with the MID. by December 31, 2007. On December 17, 2007, the Board of 

Supervisors approved a new Long Term Energy Sales Agreement with the MID, which extends 

for 6.5 years from January 1, 2008 through June 30; 2015 (Resolution No. 689-07). 

Similar to MID, the City previously had a Long Term Energy Sales Agreement with TID. In 2004 

the Board of Supervisors approved an ordinance (Ordinance 285-04} for the City Attorney to 

settle litigation with TID and enter into an amended Long Term Energy Sales Agree·ment. In · 

2004, the Board of Supervisors subsequently approved an Amended and Restated Long Term 

Power Sales Agreement with the TIO, which extends ior approximately 11 years and four 

months from February 14, 2004 through June 30, 2015. 

SAN FRANCISCO BOARD OF SUPERVISORS 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE3,2015 

DETAILS OF PROPOSED LEGISLATION 

15-0484: Resolution approving an Extension Agreement between the City and County of San 
Francisco, acting by and through its Public Utilities Commission, and the Modesto Irrigation 
District, to extend the term of the existing Long Term Energy Sales Agreement by a maximum of 
one year, to the earlier of the approval of a new agree.ment by both parties, or June 30, 2016. 

15-0486: Resolution approving an Extension Agreement between the City and County of San. 
Francisco, acting by and through its Public Utilities Commission, and the Turlock Irrigation 
District, to extend the term of the existing Long Term Power Sales Agreement by.a maximum of 
one year, to the earlier of the approval of a new agreement by both parties, or June 30, 2016. 

As noted above, the existing Long Term Energy Sales Agreements between the City and the MID 
and TID expire on June 30, 2015. However, the PUC and the MID and TID all agree that 
additional time is required to finalize the terms and conditions of a new long term energy sales 
agreement. Therefore, the proposed resolutions would approve· an extension of the existing 
Agreements with MID and TID until the approval of new Agreements or June 30, 2016, 
whichever is earlier. 

According to Mr. Manuel Ramirez from the SFPUC, the two main issues still being negotiated 
include: 

(1) revising the rate methodology to explicitly charge MID and TID for the SFPUC's cost 
of transmission, and 

(2) revising the availability and scheduling of Hetch Hetchy power. 

Any subsequent agreements with Modesto and Turlock Irrigation Districts will be subject to 
Board of Supervisors approval. Mr. Ramirez advises that the SFPUC anticipates bringing back 
the new agreements to the Board of Supervisors no later than end of April 2016. 

SAN FRANCISCO BOARD OF SUPERVISORS 
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BUDGET AND FINANCE SUB-COMMITIEE MEETING JUNE3, 2015 

FISCAL IMPACT 

As shown in the Table below, during the ten-year period between FY 2004-05 and FY 2013-14 

the SFPUC generated and sold $57,331,000 of power to MID and $59,945,000 to TID: 

Annual Energy Sales and Revenues 

Modesto Irrigation District (MID) Turlock Irrigation District (TIO) 

FYE Volumes (MWh) Revenues Volumes (MWh) Revenues($1000) 

2005 518,911 $16,973,000 299,387 $8,049,000 

2006 592,555 13,651,000 412,301 10,876,000 

2007 359,548 8,426,000 188,911 5,838,000 

2008 203,597 4,378,000 182,971 6,085,000 

2009 74,789 1,322,000 183,479 3,717,000 

2010 77,745 2,437,000 209,163 5,093,000 

2011 113,843 3,264,000 345,477 7,302,000 

2012 77,938 2,718,000 199,900 4,622,000 

2013 58,623 2,283,000 168,921 5,100,000 

2014 28,412 1,879,000 75,077 3,263,000 

Total 2,105,961 $57,331,000 2,265,587 $59,945,000 

Mr. Ramirez explains the fluctuation in the amount of energy sold and revenues received by the 

SFPUC varies based on how much power is available after serving Hetch Hetchy's own 

customers. Power generation for Hetch Hetchy is dependent on water conditions, such that in 

dry weather years Hetch Hetchy generates less power and therefore can make less energy sales 

available to MID and TID. 

RECOMMENDATION 

Approve the proposed resolutions (File 15-0484 and 15-0486). 

SAN FRANCISCO BOARD OF SUPERVISORS 
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San Francisco 
Water (:'io\1ver,· Sewer 

525 Golden Gate Avenue, 13th Floor 

San Francisco, CA 94102 

Services of the San Francisco Public Utilities Commission (~,\'.1 \ \: ?.·; 
. : :J~\'; \ \ A"- .. --··---

TO: An9e1a Calvillo, Clerk of the Bo~rd_.-----·-· - ·-- -----
. ,;. ' -·-

FROM: Kristen Wraith, Policy and Government Affairs . 

DATE: May 11, 2015 

SUBJECT: · Agreement Extension - Turlock Irrigation District - Long 
Term Power Sales Agreement 

Attached please find an original and one copy of a proposed resolution 
approving an Extension Agreement between the City and County of San 
Francisco, acting by and through its Public Utilities Commission, and the 
Turlock Irrigation District, to extend the term of the existing Long Term Power 
Sales Agreement to the earlier of the approval of a replacement agreement by 
both parties, or June 30, 2016. 

The following is a list of accompanying documents (2 sets): 
1. Board of Supervisors Resolution 
2. Raker Act Section 9(1) 
3. SFPUC Resolution No. 05-0055. 
4. SFPUC. Resolution No. 15-0100 
5. Amended and Restated Long Term Power Sales Agreement (Apr 2005) 
6. Extension Agreement 

Please contact Kristen Wraith at 554-0758 if you need any additional 
information on these items. 
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1. PARTIES 

EXTENSION AGREEMENT 

BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND 

THE TURLOCK IRRIGATION DISTRICT 

This Extension Agreement is made by and between the CITY AND COUNTY OF SAN 

FRANCISCO, a California municipal corporation, hereinafter called "City", acting by and 

through its PUBLIC UTILITIES COMMISSION, hereinafter called "Commission", and the 

TURLOCK IRRIGATION DISTRICT, a California irrigation district, hereinafter called 

"Turlock", hereinafter sometimes referred to individually as a "Party" and collectively as the 

"Parties". 

2. RECITALS 

Whereas, Ithe Parties entered into the Amended and Restated Long Term Power .Sales 

Agreement ("ARLTPSA") effective February 14, 2004 for the purchase and sale of electric 

ene:rgy from the Retch Hetchy generating facility pursuant to the Raker Act;.; andt 

Whereas, Tthe ARLTPSA will expire on June 30, 2015.;:; andt 

Whereas, Ithe Parties will be engaged in negotiations for an agreement to replace the 

ARL TPSA upon expiration.;_,and;-

Whereas, Ithe Parties have agreed that additional time is necessary to reach final 

agreement on the terms and conditions of the new agreement,.;_-andt 

Whereas, Iilie Parties hereby enter this Extension Agreement on the terms set forth 

herein, the consideration of which is acknowledged by both Parties to be sufficient therefor. 
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3. AGREEMENT AND AMENDMENT 

For and in consideration of the mutual covenants and conditions hereinafter set forth, the Parties 

agree as follows: 

3.1 The term of the ARLTPSA is hereby extended to 2400 hours on June 30, 2016 

("Extension Term"). 

3 .2 The terms and conditions of the ARL TPSA, including the Appendices thereto, 

will continue in full force and effect throughout the Extension Term. 

3.3 All references to "2015" in the ARLTPSA; including in Section 4.91, Section 5, 

and Section 24.l of the ARL TP.SA, and Section 5 of Appendix D of the ARL TPSA, shall be 

amended to "2016" to be consistent with the Extension Term and to reflect the Parties' intent that 

the status quo be preserved during the Extension Term. 

3 .4 The Parties shall continue negotiations on a new agreement to replace the 

ARLTPSA in a diligent and timely manner. 

3.5 This Extension Agreement shall automatically expire upon the earlier of (a) the 

effective date of a fully executed replacement agreement between the Parties, or (b) the 

expiration of the Extension Term. 

4. TIME IS OF THE ESSENCE 

Time is of the essence with reference to all provisions of this Extension Agreement. 

5. EXECUTION IN COUNTERPARTS. 

The Parties agree that this Extension Agreement may be executed in counterparts, each of 

which shall be deemed an original, but all of which together shall constitute one and the same 

instrument. 

J 



IN WITNESS WHEREOF, the Parties have caused this Extension Agreement to be 

executed in triplicate by their respective offices thereunto duly authorized this __ day of 

'20 . ----

PUBLIC UTILITIES COMMISSION OF 
THE CITY AND COUNTY OF SAN 
FRANCISCO• 

Harlan Kelly 
General Manager 

City 

APPROVED AS TO FORM: 

DENNIS HERERRA 
City Attorney 

By: ___________ ~ 

Deputy City Attorney 

TURLOCK IRRIGATION DISTRICT 

3©91 

Casey Hashimoto 
General Manager 

Turlock 
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AMENDED AND RESTATED 

INFORI\ILi\.TION ONLY 

'THIS COPY 1\.1.AY 

BE DISC.i\llDED 

LONG TERM POWER SALES AGREEMENT 

BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND 

THE TURLOCK IRRIGATION DISTRICT 

APRIL2005 
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• The Agreement . 
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Amended and Restated . 

Long Term Power Sales Agreem~nt 

( 

Between 

The City and County· of San Francisco 

And 

The Turlock Irrigation District 
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Amended and.:Restated 

Long·Term Power Sales· Agreement 

Between 

The· city and Coun:t.y of .San Fra.ncisco 

And 

The Turlock Irrigation District · 

1. 

17 THIS AMENDED AND RESTATED AGREEMENT is made by. ~nd between 

18 the CITY AND COUNTY qF SAN FRANCISCO, a Calif~rnia municipal 

· 19 corporation, hereina~ter called "City", acting through its 

20 Public Utilities Commi·ssion and Board of Supervisors, and· the 

21 TURLOCK IRRIGATION DISTRICT, a Calif.or;nia irr.igation dis~rict, 

22 hereinafter. called ''·Turlock", acting through its Board of 
.. 

. 23 Directors, hereinaf~er sometimes referred .to individually as 

24 ·"Party" and co.llect.ively as "Parties". 

25 

26 

27 

28 

. 2·9 

30. 

2 . RECITALS 
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,. 

.l This contract is made with reference to the following 

2 facts, among· others: 

3' 

4 2 .1 City is the owner and' operator of a e,ertain water 

5 ·supply ~nd hydroelectric power system known as the. Retch Hetchy 
.-

6 Project, ~ituated in the east central part .. of Califo~ni~;· 

7 

.8 2. 2 ·Turlock owns and .operates an electric generation, 

9 ~ransroission and distripution system and provide$, distributes 

10 and sells Power to consumers within and adjacent to its legally 

11 .defined bounda~ies; 

12 

·13 2.3 Onder the provisions of the Congressi~nal grant knoWI1 

· 14 . as the Raker Act, .. Turlock ·and· Modesto may purchase electric . 

. 15 

16 

i 17 

18 

19 

20 

21 

22. 

.23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

energy .from City; 

2 .. 4 The Parties prev~ous1y entered. into. a power sales 

·agreement (as. hereinafter defined 1 .. the "Prior Agreement") ; 

· 2 . .5 ·Over the :Past several years disputes. have a.ris·eh 

·between the Parties relating· to the proper 'interpretation of 

certain terms .of the Prior Ag;r-eement · including, but not limited · i 

t·o, those relating to: (a) the rights an¢! obligations of ·the 

Parties .·under Section 25' of such· Agreement, the. procedures for 

. dispute resolution ·applicable thereto and.City's notice of .and 

termination of such ·Agreement under .. t.he. terms thereof; (b) the 

amount of power to be sold at cost at the Class 1.rate; (c) the 
. ' . . 

capacity factor at which power was to be scheduled' and 

delivered; and (d) the determination of the Class 1 rate and the 

monthly. and the annual reconciliation with respect thereto 

during the fiscal years ?r portioris thereof occurring pr'ior to 

the fiscal year that commenced on ~uly 1, '2003; 

2 
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1 

2 2.6 The Parties engaged .in various means to resolve such 

3 disputes, including pa~tiqipating in a non-b~nding arbitration 

4 proceeding and in negotiations. aimed at ami.cably .resolv~ng· such 

5. disputes and; as a result 'of· such negotiatio~s, the Partie~ 

6 . entered into that certain Agreffi_nent ·to Implement dated Dec::'ember 

7 23, 20·04 (the "Implementation Agreement") and pursuant to· the 

8 terms of-which the Parties, among othe~ things, agreed in 

9 principle to terms by.which they would settle· their disputes and 

10 a ·process and period during which they wou1d engage in good 

11 faith·efforts to incorporate t~e terms outlined therein into a 

12 def·initive agreement; 

13 

14 2.7 The Implementation Agre~ment was duly authorized and 

15 approved by City· in Ordinance 285-04 on December 14, 2004, _arid 

16 by the governing board of Turlock on September 28, 2004, and 

:·17 became effective by its.terms upon execution.by both Parties on 

18 December ·23, 2004; ·and, 

19 

20 2.8 The Parties· engaged in the process contemp~ated by the 

21 Implementation ·Agreement and as a result thereof City does 

22 . hereby· .rescind its .notice of termination and the Parties do 

23 hereby. definitively amend and restate the Prior Agreement as set 

24 forth below:. 

25 

26 

27 

28 

29 

30 

31 

32 

3 . AGREEMENT 
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8 

'9 

10 

11 

12 

13 

14 

·15 

16 

) 17 
18 
19 
20 

•. 
21 

. 22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

/ 

For and in consideration of.the foreg?ing and the mutual 

covenants and conditions hereinafter set forth, the Parties 

amend and restate the Prior Agreement as follows: 

4 . DEFINITIONS 

Whenever used herein, including all appendices and e:x:hibits 

hereto, the following ·terms, when. i.ni ti9,lly capitalized, shall 
. ' . 

for the purpose of this -Agreement have the following respective 

.mea~ings. The singular of a term shall include the plural and. 

th,e plural shall includ~ the· singular. ·References herein· to . 

amounts of energy' may be expressed ·in either kilowatthours (kWh) 

or megawatthours (MWh) q.nd to amounts of capacity_may .be. 

expressed in either kilowatts (kW) or m~gawatts (MW) . 

4 .1 Active Day: The day the delivery· of _energy is to 
occur. 

4 . 2 · Ac.ti ve Day Scheduie_: A schedule for deli very of 

energy· in each half-hour of an Active Day • 

4. 3 Additional Available Excess· .. tnergy~ Modesto's 

Allocation of Available Excess· Energy :which ·Modesto has not 

agreed. to' purchase from City (i) one (1).- Business:Day prior to a 

Preschedule Day with respect.to an· Active Day: that occurs on· or· 

before December 31, ·2007, anq. (ii)" ·prior to the t:i,.me provided 

for oh the Scheduling Calendar. by which· Ci.ty is required· to 

offer such Additi9'nal Available ·Excess Energy to Turlock. 

4 
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5 

6 

·7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.23 

24 

2·5 

26 

27 

28 

29 

30 

31 

" 
; 32 

4. 4 Additional ·Available Exces.s Energy Schedule: The 

sche.dµle in half-hours for delivery of Additional Available 

Excess Energy offered. to. ·Turlock for. an Active Day. 

4. 5 Adjusted Base Active Day Schedule: .A ·schedule 

submitted .bY Turlock pursuant to Section }.4:6 hereof. 

4. 6 .·Adjusted Delivered· Class 1 Energy: The amount a·f · 

·energy during the.period of determination equa~ to (a) the sum 

of (i) Adjusted Scheduled Class 1· Energy, and (ii) Scheduled 

Shortfall Energy, and (b) decreased by the sum of· (i) Sched1,J.l,ed 

Overage Energy, ·(ii) Interrupted Class l'.·Energy, and {iii-) 

Re.j ected Class 1 Energy. 

4.7 Adjusted Scheduled'Class 1 Energy: Qualified Half-

Eour Energy or Allocated Energy, whichever is less, durirtg a.nY 

determination period. 

4,8 Agreement: .This ~NDED AND. RESTATED LONG ~ERM POWER 
. . 

SALES .AGREEMENT BETWEEN THE C;ITY AND COUNTY OF SAN FRANCISCO AND 

~HE TURLOCK IRRIGATION DISTRICT. 

4 .. 9 Airport Tenarits: The tenants at the. San Francisco 

international Airport whose ·electric· service is purchased from 

City. 

4.10 Allocated Energy: The amount of .energy that·results 
. . 

from multiplying Turlock's Allocation by·Available Energy" during 

any determination period. 

4.11 Allocation Agreement: The agreement between the 

Dis.tricts, dated May 28, 1982, .entitJ,ed AGREEMENT ON THE 

5 . 
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l ALLOCATION OF HETCH HETCHY POWER BETWEEN MODESTO IRRIGATION 

2 DISTRICT AND TURLOCK IRR;IGATION DISTRICT~. as it mc;i.y be amended 

3 from time to time, and pursuant to.which the District~ have 

4 ag·reed. to, among other things, a procedure and m~thodology. for· 

5 a~loc'ating· be.tween t'hem Powe~ they. may be entitieQ. to. receive 

. 6 from the Project I. by det~ri:nining the percentage ·of- such J?Ower 
. . 

7 that·each agrees the other will be entitled to • 

. 8 

9 4.12 Annual Study: Th~ annual load profiling study 

10 Turlock has committed to perform ·as, further defined in .Section 

11 10.4.2 (b) hereof . 

. 12 

13 4.13 Available Energy: Nine~y-eight percent (98%) of the. 

14 · amount .of Project Energy that r~~ins. after .City Municipal·· 

15 Energy requirements._ are met in. any period:of determination. 

j_6 

17 4 .14 Available ·Excess Energy~ The ·amount of Excess Ene.rgy 

·18 that remains after ~educing it by· (a) the amount u~ed by City 

19 for the. purposes s·et ·forth in Section 7·. 5. 2, if . the period of 

· 20 determinatio~ is on or. prior to December 31,. 2007, o.r (.b) the 

21 amount used by City for ·the.purposes set forth in Section 7.6.3 

22 hereof I if the period Of .determi.rtation. is .On Or a'fter January 1, 

23 ·2008. 

24 

25 4 .ts Available Excess Energy Schedule: A schedule 

2 6 submitted by Turlock that conforms to the ·requirements of 

27 Section 11. 5 arid by which Turlock accepts or rejects City Is 

28 offer of Available Excess Energy. 

29 

30 4.16 Base Active ~ay Ramping Schedule: A Ramping Schedule 

31 for.an Active- Day submitted by Turlock pursuant to ·Section 

32 11..4 .1 hereof. 

6 
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1 

2 '4.17 · Base Active Day Schedule: A schedule of Class 1 

3 Energy offered to .Turlock for an Act.ive Day comprised .of and 
. . 

4 · . showing (a) Scheduled CJ;ass 1 Energy. ·qffered .to T:irlock pursuant 

5 to Section· 7. 4.5 .(b) {i) hereof, '(b) ·increas~s to Scheduled:Class 

6 1 ·Energy, if any, to reflect Sched~led Shortfall Energy,. and (c) 

7 de.creases to Schedule·d ciass J., Energy, if any, to reflect 

8 ·Scheduled Overage Energy,· as the case may be .. 

9 

10 4.18 Base Off...:Peak Demand: Either (a) the amount· of 

11 Demand· set forth at Column E on Table B-1 of Appendix B, if 

12 during the Second Period, or (b) t~e amount of Demand. that is 

· 13 the result .of the Base Off-Peak Energy .. f.or a month divided by 

14 the Off-Pec;tk Hours of that .month, .and rounded as the J?arties may 

15 mutually agree, if during the 'Third ·Period. 

·16 

17 4 .19 Base o·ff-Peak Energy: Either .(a) the amount: o.f' 

18 energy set forth.at Column F·on Table B-1 of Appendix B, if 

19 during the Second ·"Period, or (b) ·the amount of energy that is· 
' . 

20 the result of the Requ.~sted Monthly Class 1 Energy for a .month 

21 multiplied by the Off.:...Peak P.ercentage applicabl~ to that month 

22 and ·roun4ed as.the Parties may mutually agre~, if duririg the 

.23 Third.Period. 

·24 

25 4. 20 Base on-Peak Demand·: · Either ·(a) the amount of 

26 Demand se't forth at Column c Ori Table ·B-1· of Appendix B, if 

27 during the Second Period, or (b) the· amount of Demand in MW that 

28 is the result o.f the Base On-Peak Energy for· a month divided by 

29 the On-Peak Hours of that month, and rounded as the Partie·s may 

30 mutually agree, if during the Third Period. 

31 

7 

3106 



1. 

2 

3 

4 

5· 

6 

T 

8 

9. 

10 

11 

12 
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14 

15 

16 

17 

18 
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4.21· Base On-Peak Energy: Either (i) the amount of e?ergy 

set forth ~t Column D' on. Table B-1 of Appendix B, if _during the· 

Second Period, .or (ii) the amount of energy that is the result 

of 'the Requested :M,onthly Class 1 Energy in~ month.'multiplied by 
. . 

the On-Peak. Percentage. applicab.le to that month and rounded as 

the Parties may mutually agree, if during· the Third Period. 

·4 .. 22 Base Schedule: A half-hour scheduie of the Base On­

Peak Demand during an On-Peak Period of a month-and of the ·Base 

Off-:-Peak Demand during a:p. Of(-Peak Period of a month.·. 

4.23 Business Day: Any Preschedule Day as defined.herein. 

4.24 City: The Ci~y and County of San Francisco, .a 

California municipal corporation and the -owner and operator of 

the Hetch Hetchy Proj ec.t. 

4.25 ·City Municipal Demand: The rate of use of City 
. . . 

M~icipal _Energy, including losses to the He_tch Hetchy Bus, 

during any determin~tion pe:ti'od,· expressed· in kilowatts. 

4·. 26 City Mun.icipal Energy: The amount .of Proj~ct Energy 
. . . 

used or to be used by City for pumping. City's water. supply and 

for ·city'·s actual .municipal PL!-rposes pur~uant to Section 9 (1) 

of the Raker Act,. including lo'sses to the Retch Hetchy Bus, :for · 
" any determination period, ex.pressed in.kilowatthours, as the 

context.may require. 

4 .27 City Municipal Load: City Miinicipal Demand and City ·. 

Municipal.~nergy for _any determination period. 

8 
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12 

·13 

14 

15 

16 

·17 

18 

19 
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29 
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31 

32 

·4;2s Ci.ty'·s Transmission Fac.ilities: Those rights-of--:way, 

·t.ransmission lines, ·and appurtenant equipment; owned by .city, 

extending from the Hetch.Hetchy Bus to certain points of 

delivery t:o pistricts and Norr:\.s Industries and to points of 

interconnection ·with PG&E. 

4.29 Class l·Energy: The amount of Availabl~ ·Energy to be 
. I . 

used by either Turlock or Modesto, as the case may be, for ·· 

pu.rposes · that qualify for service pur.suant to Section 9 ( 1) of 

the Raker Act and that is to. be sold to. them pursuant to Section 

9 (1) of the· Raker. Act at a price that. actually reimburses City· 

for developing and maintaining and transmitting such energy to 

them. 

· 4. 3 0 Class· 1 Energy Rate: The price for Class ·1 Ene:i;::g;y 

for a Fiscal. Year determined by City in accordance with A,rticle 

16 hereof and Appendix D hereto. 

4. 3 L .. -·control Area Operator: The entity responslble for 

'load and resource balancing.and reliable operation of an 

·electric power system including, but not limited to, facilities 

and entitlements, pursuant to NERC and WECC re,quir.,ements. 

4.32 Delivered· Class 1 Energy: The amount of energy equal 

to (a) the· sum of. Sch,edu~ed Class '.!- Energy'. and Scheduled 

Shortfall Energy, decreased l;?Y (b) the. sum· of. (i) Scheduled 

Overage En~rgy, (ii) '.I:nterrup.ted·Class 1 Energy, ·and (iii) 

Rejected Class 1 Energy, .during the period of determination. 

4. 3 3 Demand: 'The rate of use of electrical energy, in· 

kilowatts (kW), or megawatts (MW), during any determination 

period, 

.9 
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4. 34 Districts: The Turlock Irrigation District and the " 

Mode-sto Irrigation District. 

4.35 Equal Percentage Method: A method by which the on­

peak percentage is determined to be equal to the.number of On­

Peak Hours in the month of de~.ermination divided by the .. total 

number of hours in such month, and the off-peak percentag~ is 

det~rmined to be' equal to ·one-hundred.p~rcent (100%) minus the 

on-peak percentage det~rmined for such month. 

4.36 .Excess Energy.: The· amount of Pr.eject Energy 

determined by City (a) under Section' .7. 5 .1 hereof, i'f the period 

·of determination is on or prior to December 31, 2007, or '(b) 

· under 7. 6. 2 hereof if the period of determinc;;i.tion is ,.on or· after 

Jar:i.uary 1, 2008. 

4'.37 Execution Date: .The dai;.e on which this Agreement was 

executed. by the duly .a-q.thorized r~presentatives of both Parties, 

as set forth below. 

4.38 Final Base Active Day Schedule: Either (a) the Base 

Active Day Schedule pursuant '.to .Section 7.4 .. 5, Section 7.4.7.(b) 
I 

.or Section 7.4:10(c) hereof, or (b) the Adjusted Base Active Day 

Schedule if confirmed by City pursuant to Section 7.4.7.hereof, 
' . 

·or (c) .the Base Active Day Ramping ·schedule if ·confi~med by City 

pursuant to Section 7.4.10 hereo'f, as the case may be. 

4.39 Final Schedul·e• The final schedule.to be provided 
. . . . 

by City to its Scheduling Represent?,tive who, in turr:i. 1 .Provides· 

it to the applicable Control Area ·operator for an Active Day 

which schedule incorporates, among other things, all of the 

10 
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1 

2 

·3 

4 

5 

6 

7 

.a 
9 

10 

11 

12 

" ·energy to be delivered to Turlock· on an Active Day under (a) the 

Final Base Active.Day Schedule and the Available Excess Energy 

Schedule,· a·s adjusted to account for the energy Tu:i;"lock has 

committed to purchase under the Additional. Available Excess 

Energy 'Schedu;Le on such Ac ti v.e Day, ~f during the Third Period, 

or (b)· the·Final· Base ·Firm.Active Day. Schedule, .the Available 

Excess Energy .schedule., as adjust.ed ~o acc~:nint for the energy 

TD:rlo·ck 1:1.as cominitted to purchase und~r the .Add~tional Available 

·Excess Energy Schedule on such Active·day, as determined in 

accm;.-dance with Appendix B hereto, if· duririg the Second Period. 

4.40 Firm Class. 1 Energy: The Class 1 Energy pupplied.or 

13 to be supplieCl. to Turlock each month dur.ing the Secqnd. Period in 

.14 the amounts shoWn at Colt:µUn B of Appendix B, Table B'.-1.. 

15 

16 4.41 First Half Year Study: ·The load profiling study 

17 Turlock has ·coromi tted to perform as further defined in Section 

18 10.4.1. (a) hereof. 

19 

20 4.42 First Period: The period.that commenced at 0000 

· ·21 hours February .14, 2004 and.ended at 2400 hours on June 30, 

22 2004 ·. 

23 

24 4 .'43 Fiscal Year: . The period commencing on July 1 of a 

25 . year and .ending on June 30 of the foll.owing year. 

26 

27 4. 4.4 Forced Outage: The removal from service of equipment 

28 or fac.ilities appurtenant thereto ne-i:essary for generation or 

29 · transmission of ·energy either. due to failure Qr to prevent 

3 0 i:rnmin~=mt failure. 

31 

11 
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..... 

1 4.45 Governing Boards:· City's Public Utilities Commission 

2 and Board of Supervisors, as may be applicable, and Turlock's 

3 Board of Dire8tors. 

4 

5 .4. 46.. Half-Hour Available ·Energy: The amount ·of. Available 

6 Energy, if .. any,· in a half-hour during ap.y period of 

7· determination . 

. s 
9 4. 47 HE: ·The "hour ending" by reference to a .24 hour 

· 10 · day. 

1·1 

12 

13 

14 

15« 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

·26 

27 

28 

29 

30 

31 

32 

4. 48 Hetch Hetchy Bus: The generator busses of the 

hydroelectric ge~erating f~ci!ities.of the Project deemed to be 

a common bus for purposes .of this Agr.eement. 

4. 49 ·Retch Hetchy Pr'oj ect: The hydroelectric generating 

facilities ir:icluding associated water storage a.nd conveyanc·e 

·facilities in the Tuo.lumne River watershed and associated 
·' 

transmission facilities owned by City as now developed or as may 

be developed in the future; 

·4.50 ·Initial Annual Study: The initial annual load 

profiling· study Turlock has committed.to :perform as further 

defined in Section 10.4.2(a) hereof.· 

4. 51 ·. Interrupted· Class 1 Energy: The· amount of Class 1 

En~rgy set forth on a Final Base Active Day Schedule, but· . 
' . 

sµbl?equent.ly not suppl~ed or delivered by City to Turlock on. 

such Active D?-Y for reasons set forth in Section 11. 7 hereof·. 

4.52 Modesto: The Modesto Irrigation District. 

12 
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1 4 .'53 Mode.st<:» Agreement: Either (a) that certain Amended 

2 ·and Restated Long Term Power Sales· Agreem~rit Between the City 

3· g.nd Cou:q.ty of San Francisco and. the Modesto ._Irrig~tion Di_st.rict · 

4 which by its terms became effectivE? .as of January 1; 2003 _and 

5. which will terminate as ~f 2400 ·hours on December 31, 2007: (the 

6 "Existing Modesto_ Agreement"), and, therea'fter, any successor 

7 agreement or statement of intent -whereby City agrees or.offers 

8 to supply Class 1 Energy to Modesto, or (b) if Modesto exercises 

9 its option pursuant ·to Section 43 of ·the Existing Modesto 

10 Agreement, then such amended and restated agreement that City 

11 and Modesto enter into as a result thereof. 

12 

13 4. 54 Modesto's Allocation:· The percenta.ge appl.icable to 

14 Modesto under the Allocation Agreement whicp is in effect for 

15 _purposes of this. Agreement pursuant to'- Section 7 .1 hereof during 

16 any_period of ·determination. 

17 

.. 18 4.55 Modesto's Class 1.Energy: The estimated schedule for 

19 ·delivery of ·Class 1.Energy under.the Mo<?-esto Agreement, l;>efore 

20 any adjustment thereto is ·made f9r the equivalent of either 

21 scheduled shortfall energy or scheduled overage energy. 

22 

23 4. 56 NERC: The North -Americ.an· Electric Reliability 

24 Council, a not-for.""'profit corporation formed under the laws of 

25 the State of New Jersey, or its successor. 

26 

27 4.57 Norris "Industries: Riverbank Army Aminunition Plant, 

28 a resale customer of City located in Riverbank, California, 

29 owned by the United States Department of Defense and operated by 

30 · Norris Industries. or its sucQessors'. 

31 

13 
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l 4. 58 Off-Peak Hours: The hours· of· a day which are not On-

2 Peak Hours . 

3 

4 4. 5.9 Off-Peak Percentage: The result of one .hundred 

5 percent (100%) minus the·On-Peak Percentage.applicable to the 

6 ·period of qete:pnination. 

7 

8 4.60 ·On-Peak Hours: The hours of HE 07 through HE 22 of 

9 any day except Sunday and NERC.designate~ holidays, as currently 

10 in effect and as modified fr.om time .to time to reflect thos·e 

11 hours corm;nonly recognized as on-peak hours and used.by electric 

12 utilities in the WECC. 

13 

14 4. 61 On-Peak· Percentage: The rati.o of (i)" the estimate :of 

· 15 the portion· of Qualified Energy used during the On-Peak Hours ·of 

16 a month as determined in· the load profile study (or studies) 

17 performed and.delivered by Turlo~k in accordance with Section 10 

1s· hereof for· such month,. to (ii) .t.p_e total estimate of the 

19 Qualii;ied Energy used during such month as deter~ined in such 

20 · study (or studie.s), expres~ed a·s a· percentage, u~~ess ·the 

21 context of a p·rovision requ:j_re~ the use of a.· different 

22 percentage, in which case the percentage: so spec.ified. 

23. 

24 4. 62 Overage Energy: The amount by which Deliver.ed Class 
. . 

25 1 Energy in a.month exceeds Adjusted Delivered.Class 1 Energy in 

·26 such month, as· determined by City pursuant to .. s·ection. 7. 7 · 

·27 hereof. 

28 

29 4.63 PG&E: The Pacific Gas and Electric Company and its 

3 0 ·1awful successors or assigns. 

31 

14 
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. 1 4.64 Points of 'Delivery: Those points at which City 

. 2 delivers Power to Turl,ock' and, Turlock accepts .delivery of Power 
. . 

3 from City as identified in Section 12 hereof. 

4· 

5 4. 65 Power: $lectric· capacity, expressed in kilowatts 

6 (kW) or megawatts (MW} .I or energy I expressed in kilowa tthours 

7 (KWh} or megawatthours (MWh} ,· or both· electric capacity -and 

8 energy, as the case -may be. 

9 

10 4. 66 Pre'schedule Day: A· day on which organizations that 

11 are members of the WECC customarily· arrange their schedule for 

12 deli very of energy in advance of an .·Active Day, includir:ig .. 

13 variations :to· the preschedtlling calendar. publ:i:shed by WECC from 

14 time-to-time t.o account for ho.1idaysl." ~onth-end days occurring 

. 15 on .weekends, and other variations . 

. 16 

; .1·7 

. . · 

4.67 Prior Agreement: That.certain LONG T~RM POWER.SALES 

18 AGREEMENT BETWEEN THE CITY AND COUijTY OF SAN FRANCISCO' 1\.rND THE 

19 TURLOCK IRRIGATION DISTRICT, which became effective by its terms . . . . . . . . . . . . . 
20 ·on April 1, 1988, as amended by those·certain amendments adopted 

21 by the Pa;r::ties prior to Feb:r;uary 13, · 20·04. 

22 

23 

24 

25. 

4 .. 68 Project: The Retch Hetchy Prpj ect. 

4. 6.9 Proj ec.t Energy: Energy that City generates from the 

26 Project during any period of determinatio~ measured at the Hetch 

2 7 Hetchy Bus . 

28 

29 4.70 Prudent Utility. Practice: Those practices, methods 

30 and procedures·, as modified from time. to time,· that are commonly 

31 used by electric utilities to measu.re the loads of their 

32 customer c.;Lasses by statistical or other valid means, or to 

15 
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1 design, construct, maint~in and ~perate their electric power 

2 facilities· dependably, reliably, safely, ef f.iciently and 

3 economically, as determined by giving due r~gard to.those 

4 practi·ces, methods and procedures that represent. the state of 

·." 5 ··the art in the· elec.tr.ic PC?We:r;- industry, . as. applied in the. $.tate 

6 of. Ca;lifornia or in ~·he WEC.C area, wh~chever better .r~pre:sents 

7 the application of the.considerations above. Such practices, 

8 methods and procedures. are not limited to the optimum, but 

9. rather· to any within ·-the scope of those which are currently in 

10 effect and cornni.only used. 

11 

12 4.71 ·Qualified Energy: The a~ount o~ ene~gy used by· 

13 Turlock or py customers of Turlock in a month·fbr .pu~poses that 

14 qtia-lify under Sect,ion 9. ( 1) of the R~ker Act, as metereq. by . 

15 Turlock at .the points, of utilization il.nd multiplied by a, factor 

16 . Of 1. 07 4 I to· account. for losses :Qetween the points Of . 

17 utili'zation and the Point of Delivery and rounded to the nearest .. 

18 1, 090 kilowatthours. 

::)._9 

20 4.72 Qualified Half-Hour Energy: The amount of energy 
. . 

21 that is determined by multiplying Requested Half-Hour Energy by 

22. Qualified Energy .and dividing the result by.Requested Mortthly 

23 Class 1 ED:ergy during any period ·of determination .. ·· 

24 

25 4. 73 Qualifying Loads:· The amount of energy used by 

26 Turlock, or used··by customers served by Turlock, for .the 

·27 purposes· that qualify under' Section 9 (1) of the Raker.Act. 

2s· 

29 4.74 Raker Act: That Act of Congress, 38 Stat. 242· 

30 (1913). 

31 

16 
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1 4 . 7 5 Ramp:- To .change the amount of energy to be· scheduled 

2 from one hour to the next duri:q.g a day and which also may ·be 

3 referred· to herein· as "Ramping"'. 

4 

5: ·4. 76 .Ramping Headroom:. The flexibility of the Project to 

6 accornmodp.te Ramping·, · '.Whiqh flexibility may. be affected or 

7 eliminated by operational constraints such as water.su.pply 
. . 

8 conditions, adverse water quality, or Prqject outages. 

9 

.10 4. 77 Ramping Schedule: A. type of ·scheduie elected by 

11 ·Turlock pursuant-th (a)-.."section il.4.2 hereof if during the. 

12 Third Period, or (.b) Section· 5 .. 2 ·of Appendix B if during the 

· 13 Second Period. 

1.4 

.15 4. 7 8 '_Rejected Class 1 Energy: The amount ·of energy equal 

16 t~· th~ d:Lfierence. between. (a)· the amount _of energy that City 

.. : 17. offered Turlock in the Base Active Day· Schedules during ·a month, 

18 and ·(b) the· amount of· energy ·accepted by Turlock in -the Adjusted 

19 Base Actiye· Day .Schedules that .were confirmed py City during 

20 . such month. 

21 

22 4. 7·9 Requested ·Half--Hour ·Energy: The amount of Requested 

23 ·.Monthly Class 1 Energy in a month apportioned into (i) On-Peak 

24 .·Hours, by dividing the_ Base· On-Peak Energy by the total number 

25 of half-hours in the on~Peak Hours of such mo?th, and (ii) Off-

26 Peak Hours, py dividing the· Base 'Off-Peak Energy by the total 

27 number of half-hours in the Off-Pe~k Hours of such month. 

28 

2 9 · 4. 8 0 Requested Monthly crass 1 Ene~gy: The amount of 

3 O Class· 1 Energy requested by Tur.lock for a month of the Third 

.31 Period, as more fully describ~d in and meeting the requirements. 

32. of Section 7.4.4 hereof. 

17 
3116 



1 

2 · 4.81 Scheduled Class 1 Energy: During ·any period of 

3 determination either (a) Requested Half-Hour Energy, if ~alf-

4 . Hour Available Eriergy is equal to or -"greater than the sum of· 

· 5. _Reque~ted' Half-Hour Energy. ·and the· estimate of Modesto's Sf.ass 1 

.6 .Energy in :the same half~hour, · or ~b) Alloc.at~d ·Energy, if Half- . 

7 Hour Available Energy is less than the sum of Reques~ed Half-

8 Hour Energy and t;.he estimate of Modesto's Class.1 Energy in the 

·9 same half-h.Our . 

.'10 

11 4. 82 Scheduled Overa·ge Energy: Th~ amount. of Overage 

12 .Energy .scheduled to be returned to City as set forth in the 

13 Fina~ Base .Active Day Schedules for a month, as determined by 

.14 C~ty pursuant to Section 7. 7 ... 5 or as agreed t"O by the Parties· 

15 under Section 7 . 7 . 7 . 

16 

17 4. 83 Scheduled ·shortf.all Energy:·. The amount of° Shortfall 

18 Energy sche?uled to be delivered to ·Turlock as set ·forth in the 

19 F·inal .Base Acti.;e· Day Schedules for a ·month,. as det_erm.:1-ned by 

20 City .pursuant to S.ection 7. 7. 6 or as agreed to by the P·artie.s 

21 under Section 7. 7. 7. 

22 

23 4.84 Scheduling Calendar: ·The days and times by which 

24 City ·and Turiock have agreed to exchange info.rm.ation in order 

25 for c'ity to a'rrive at· a Fina~ Schedule (a) C!-S set forth at 

26 Appendix A-1 hereof, if for an 1\ctive Day during the Third 

27 Period, or (b) as set forth at Appendix A-2 hereof, if for.' an 

28 · Act1ve Day during the Second Period. 

,29 

30. 4.85 Scheduling Representative: PG&E or any other legal 

31 entity that City may choose.to facilitate, administer or execute 

18 
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1 energy. transactions of any' type including, but not limited to, 

2 the intrastate or interstate sale or transmission of energy. 

3 

4 4. 86 Second ·Period: The p'eriod that co:rninenced ·at 0000 

5 hours on July ·1, 2004 and that ends at 2400 hours on December· 

6 31, 2005. 

7. 

8 4.87 Shortfall Energy: The amount by.which Adjust~d 

9 Delivered Class 1 Energy in a month exceeds Delivered Class 1 

10 Energy .in such month, . as determined by City in thE? manner 

·11 provided· for. in Section 7. 7 hereof. 

12 

13 4.88 Spinning Reserve: Available unloaded synchronized 

14 generating capacity-a~ the ~roje9t that is c~pable of: being 

15 loaded in ten (10) minutes. 

16 

; 17 4', 89 Spirining Reserye Energy: The Proj.ect Energy 

18 associated with Spinning. Reserve. 

19 

·20 .4. 90 Spinning Reserve Headroom: The flexibility of the 

21 Proje_ct to. provide Spin;ning Reserve, which flexibility. ·may be 

22 affected or elimin~ted by various operational' constraints such 

23 as water supply conditions, adverse water.quality, or.P:r:oject_ 

24 outages. 

25 

26 4 .·91 Third Period: The period commencing at 0000 hours on 

27 January, 1 2006 and ending on 2400 hours of June 30, 2015, 

28 unless terminated earlier in which .case en~ing on the date of 

29 termination.· 

30 

31 4.: 92 True-Up Energy: Either Shortfall Energy or Ovei:-age 

32 Energy, as the case may .be: 

.19 
3118 



~·J 

1 

2 

3 

4 

4. 93 Turlock: The Turlock Irrigation District. 

4. 94 Turlock' s Allocation: The percentage applicable to 

5 Turlock under the Al],.ocat'ion. Agreement which is in e.ffect · fo·r ·. 

6 purposes of this Agreement pursuant· to Section 7 .1 hereof .during 
._J.·.t.'-C.: .. ~· ":. 

7. :.a. period of determination. 

·B 

9 

·10 

11 

12 

13 

14 

15 

16 

17 

18· 

19 

20 

21 

22 

23 

24 

25 

26. 

27 

28 

29 

30 

31 

32 

~::: .. 

4·. 9 5 Uncontrollable Force.s: Those conditions or 

circumstances described in Section 21. 

4; 96 WECC: The Western Electricity Co9.:tdinating Council 

or its successor. 

4. 97 Year: A calendar year. 

5. TERM 

On the .. Execution Date this ·Agreement shall become effective· 

.as of 0000 hours on February 14, 2004, and shall continue in 

effect until 2400 hours ·On June 30,. 2015, .. unless terminated 

earlier in accordance with the terms hereof. 

6. RETCH HETCHY ·PROJECT CAPACITY 

The Parties acknowledge and agree that capacity of the 

Project shall be· 260·, OQO kilowatts for purposes of determining· 

the Class 1 Energy Ra.te and the Reserve Support Charge. 

20 
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1 7. 

2 

.J 

4 

5 

ALLOCATIONS AND SALES AND PURCHASES· OF. POWER 

·7 .1 Alloca~iort of' Power 

7.1.1 : Pursuant to ·certain notices delivered to 

6 City prior to the Execution Date anq jointly signed by Turlock 

: 7 and Modesto, Turlock and Modesto jointly notified City that 

8 Turlock's Allocation and Modesto's Allocation are as follows: 

9 

10 

11 

·12 

·13 

14 . 

15. 

Effective 

January 1, 

January· 1., 

January 1, 

_Janua:r;y 1, 

January 1, 

Date TURLOCK MODESTO 

2004 34.06% 65.-94% 

20"05 33.64% 66. 36% 

2·006 .33 .27% 66.73% 

2007 33.58% 66.42% 

2009 35.42% 64.58% 

. 16 

17 7 .1.2 .Turlock hereafter may change Turlock's 

18 Allocati'?n at any time by deliyering' a w:r::itten notice ·to City 

19 that is.signed by ·the ~eneral Manager of Turlock and the Chief 

20 Executive. Officer of Modesto, in which the Districts jointly · 

21 state their respective allocations, the sum of which must equ~l 

22 ·one hundred· (100) percent, and the date on which the Districts 

23 haye agreed that .such revised .ai"locations are. to become 

24 effective as between them. 

25 

26 
I 

7. i. 3 City shall use the allocations .set forth in 

27 Section 7 .1.1 until it is notified of a change in such 

28 all.ocp.tions in the manner P~'?vided for in Section 7.1.2: ·$·uch 

29 - chang~s sha.11 become· effective for the purposes of this 

·30 ;\greement on the. first d~y of the month following the· month in 

.31 wh~ch delivery to the City of the written notice.described in 

32 Section 7.1.2 occurred. 
,•'. 

.21 
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.. 

1 

2 7 .1.4 

. ~· 

· City is not a party .to the Allocation 

3 · Agreement. City had no invo.lvement in the. negot~ation of· the 

4 Allocation Agreement and is not. in any way an arbitrator or .· 

5 · enforcer of the Allocation Agre.ement. r.:e any schedu~e submitted 

6 by Turlock exc~eds.the Turlock Allocation for Power or other 

7 servic'es un~er this Ag·reement, City shall. promptly 'notify· 
. . 

8 .Turlock. If Turlock has not adjusted its schedule .by ·the date 

9 and time required for completion of City.! s· ~pplicable schedule,· 

10 City .shail adjust Turlock' s schedule to equal Turlock'' s 

11 · Allocation and so notify Turlock: 

12 

i3 7 .1. 5 Turlock shall resolve with.Modesto all 

14 issues relate
0

d to Turlock' s Allocation. 

15 

16 '7 .1. 6 The Parties understand and·agree that during 

.17 a period of determination that ·occurs during the Third Period 

18 that: 

1~r~-

20. 

. 21 

. 22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

. (-a) Half-Hour· Available Energy may be less 

than the, sum of Requested Half-Hou~ Energy and the estimate of 

·Modesto Is Class 1 Energy in 'the same half-hour;' and 

(b) in such event and during such periods 

City determines .. ·Allocated Energy .hereund.er us.ing Turiock'.s 

Allocation:to determine the amount of Half-Hour.Available Energy 

to be offered to Turlock in a half-hC?ur ;· and 

(c) upo~ joint written request of Turlock 

and Modesto·, City agrees,· fo'r no additional consideration, .to 

undertake to negotiate amendments to this Agreement and the 

Modesto Agreement to become effective no .earlier than January 1,· 

22 
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1 2008, solely· to provide that. at such times as are described in 

2 subsection (a) hereof th~t City wil.l. offe·r Turlock and Modesto 
. . . 

3 respec1:,ively, a percentage of Half-Hour Avai.lable Energy pro 

4 rata to Requested Half-Hour Energy and. estimated Modes~o Class 1 

5 · Energy; provided that· the su:m. o.f .such Turlock and Mod~sto 

6 percentages. shall equal one-hundred per cent ( 100%.) of Half-Hour 
' 

7 ·Available Energy in any :i;:>eriod.o+;.deterrnination, and provid~d 

8. . further that such amendments will· not. result in City incurring· 

9 materially greater· costs or· risks than.City otherwise would have 

10 incurred under the terms of this Agreement in· the absence· of 

11 such a~endments. 

12 

13 

14 

15· 

16 

17 

18 

19· 

20 

21 

22 

23 

7. 2 . S~les and Purchases ·of Power in Different Periods 

. . 
7.2.1 The Parties have provided for sales.and 

.. 
purchases of energy, capacity and other services, the· 

provision c:i·f Spinning Reserve and the supply and. return ·of 

Spinning Reserve Energy which, in each cas~, vary as to 

availability, type,· quantity, scheduling and other 
,. 

characteristics during the three diff e:i:-ent periods herein 
' provided for below. 

7.2.2 The sale, .purchase, scheduling and 

24 , d·elivery of energy, capacity and other services during each 

25 of the three periods herein provided for below -shall ·be._. 

2 6 made or,. if any occurred after 240'0 ·hours. on February 13, 
. . 

27 2004 and prior.to the Exe~ution Date, shall be deemed to 

28 have been made, pursuant to the terms of this Agreement . 

. . 29 

30' 7.2.3 Sales and :purchases hereunder.shall. l;>e 

31 made under the terms and coil.ditions and at .the· rates and 

32 charges provided ·f~r in this Agreement. 

23 
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. · .. 

1 

2 

3 

4 

7.3 First and Second Period· Sale.s and Purchases 

7.3.1· The sale·, purchase, scheduling and deli very 

5 ·of energy, capacity and. othE?r services made· during the· First 

6 Period and· made or ·to be made during. the Second Period shall be 

7 under· the terms and conditions set forth in Appendix B hereto., 

8 .. : except as expressly provided· in Section· 7. 3 .. 2 ·hereof. 

·9 

10 

11 

12 

13 

14 

15 

·15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 . 

7 ;3 .. 2. The provision of Spinning Reserve and the 

supply and delivery by City and the re.turn .. by.Turlock of 

Spinning Reserve· Energy· during the Second Period shall be ·made 

under the terms ·and conditions set forth in Section 8 hereof. 

7 ·. 4 Third Period Sales and Purchases 

7.4.1 The sale, purchase, scheduling and delivery 

of Scheduled Class 1 Energy, Available Excess En~r~y, and 

Additional A;,va.il.able .Excess Energy during: the Third Period shall 

be mad~ under the terms and conditions set forth herein below. 

7.4.2 The provision of. Spinning Reserve and the 

supply and. delivety by-City and the r~~urn by Turlock of 

Spinning Reserve ·Energy during the Third Period shall be made 

under the terms and conditions set forth in -Section 8 hereof. 

7.4.3 City shall provide Turlock with City's 
- . 

preliminary estimates of Available· Energy ·in the half-hours· _of a 

month ten (10) business days prior to the beginning of each 

month of the Third Period. City shall not take into account the 

amount of $hortfall Energy when estimat.ing Available Energy. 

24 
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~··· 

1 7.4.4 ·Turlock may request that City supply it with 

2 Class 1 Energy.during each month of the Thi~d Period ~nd, if. 

3 ·Turlock chooses to make such a reql;lest, it shall do so by: 

4 

5 ·(a) deterni~ning its Requested Monthly C::\.ass 

6 1 Energy by reference· to '(i) ·its Qualifying Loc;i.ds as previol,lsly 
. . 

7 reported by it to City during .the 'same month(s) of prior years', 

8 and (ii) its estimate of the· increase in Qualifylng Loads that 
. . 

· 9 it· expects to experience for· the· month to which. the request 

10 .applies, and (iii) Prudent Utility ~ractice; and, 

11 

12 (b) .delivering to City .written· notice of. 
. . 

13 its Requested Monthly· Cl,ass 1 ·Energy (such notice herei~· 

14 . referred to ?-S a .. "Requesi;:.'1 )on or befor~ the day that that is ·ten . . . 
15 ( 10) business days prior to the begipning of the month t6 which 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"26 

27 

28 

29 

30 

31 

.. 

its"Request applies and by no later than the time provided. 
. I . 

therefoi· in the Scheduling Calendar; and 

. (.c) ' delivering to City, together with such 

Request .(i) a report·, which ·shall be provided· in writing and, if 

Turlock finds it practicable, also.shall be proyided. in a format 

capabl·e of being .imported electronically into. a spreadsheet . 

format, of its ·meter.: readings· of Qualified Energy for the month 

preceding such Request including therewith copies of work papers 

and othe'r support~ng documentatiqn utilized by it i~ calculating 

such Qualif·ied Energy· and, prompt.ly thereafter corrections." to 

such meter ·readings, if any, and" ·(ii) a calculation .of the On­

Peak Perce1:1tage and the Off-P'eak Percentage that it has 

determined applicable to the month for whi·ch such Request is 

'made. 
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1 

2 

3 

4 

5. 

6 

7 

8 

9· 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

24 

25· 

26' 

27 

28 

29 

30 

31 

32 

7.4.5 If timely made in accordance with·the 

requirements of .Section.7.4.4, City shall respond to Turlock's 

Request by: 

' . 
(a·} providi:pg Turlock with a non-binding 

estimate of the Class 1 Energy ·that City expects to be able to 

offer Turlock. during. the hal.f-hours pf the month to which such 

·Request applies·, on .. or.before the day that· is five (5) business 

days af.ter · receipt of such Request; and 

·(b} thereafter, and on or .before the day 

that is two (2) ·business days prior to the Preschedule Day for 

'an Active Day and by the time proyide~ therefor in 'S.cheduling 

Cal~ndar, by also providing Turlock with: 

(i) a Base Active Day Schedule that 

set.s· forth the Scheduled .cla,ss 1 Energy that <;ity of'fers t'6. sell 

an.d deliver to' Turlock during each half.:...hour of an Active ·nay 

ba.sed o~"city' s. determination of (1) Project Energy, .(2). City. 

Municipal Energy, (3) Available Energy, {4) Allocated Energy, 

and { 5) .RequeS'tf?d Half-Hour Energy; 

. {ii) notice o~ City.'~ determination ·of 

th'e availability of Ramping Headroom and Spinning Reserve 

Headroom; and 

(iii) notice of the Available Excess 

. Ene·rgy city: off.ers to sell and deliver to Turlock during each 

half-hour. of an Active Day. 

7.4.6 Turlock shall accept or reject City's offer 

of 'Scheduled Cla·ss 1 Energy as set forth on City's Base Active 

26. 
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/ 

1 Day Schedule on or ·before the business day prior . to a 

2 Presche~ule Day foL an.Active Day and by no later. than the time 

3 provided. therefor in. the Scheduling ·Calendar,· by .delivering· an 

4 Adfusted· .Base Active Day "Schedule to City iri which Turlock 

5 . rejects any or. all· .of the half--hour ·offers of Scheduled Class 1. 

6 

·7 

8 

9 

10 

11 

12 

13 

14 

15 

1~6 

17. 

18 

19. 

20 

21 

·22 

23 

24 

25 

26 

.27 

28 

29 

30 

31 

32 

Energy,_ provided,. however, that if Turlock does not timely 

deliver an Adjusted Ba~e Act:t.ve Day Schedule to City, .Turlock 

shall be deemed t.o have .a_ccepted city's offer of Scheduled. Class 

·1 Energy as set forth on City's Base Active Day Schedule. 

7.4'.7 city shall notify Turlock· of City 1 s. 

confirmation or rejection of Turlock·, s Adjusted Base Active Day 

Schedule on.the same day and by no later than t:he· time proyided 

therefor in the Scheduling Calendar, provided, however, that: 

(a) if· City re.jects such Adjusted Base 

. Active bay Schedule it. shall promptly notify Turlock, ~n writing 

of the reasons that such schedule does not conform to the 

provisions.herein; 

(b) Turlock shall be deemed to have accepted 

City} s ·offer of Scheduled· Cl.;:i.ss 1 Energy. as set forth on City's 

Base Active Day Schedule; and, 

(c) if City does.not confirm or rejeqt such 

Adjusted Base Active Day ScheQ.ule within the tirr{e. provided 

therefor in the Scheduling Calendar, then City shall be deemed 
'• 

to have· accepted such schedule. 

7.4.8 Turlock may subsequently elect to submit a 

Base Active Day Ramping ·schedule if: 

27 
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1 (a) City has not,ified Turlock pursuant to 

2 Section 7. 4. 5·(b) (ii.) hereof that Ramping Headroom is available; 

3 and 

4 (b) · Turl.ock. has ac~epted Ci_ty' s Base Active· 

5 Day Schedule. pursuan:t to Section 7 .. 4. 6. hereof; and 
. : ~.. . . . 

6 

7 (c) Turlock delivers s·uch Base Active Day 
' . ' ' 

8 Ramping Schedule tp City on or before the business day prior to· 

9 ·a Preschedule Day and. by no later than the time provided 

10 'therefor in the Scheduling Calendar. 

11 

12· 7.4.9 On .or before the day that 'is one (1} 

13 business day.prior to the Preschedule Day for an Active Day 

14 and by the time provided therefo~ in Scheduling.Calendar., 

15 Turlock shall accept or ~eject City's offer of Available 
. . 

16 Excess Energy in· whole or in part by providing Ci.ty an 

17 Available Excess Energy Schedule provided, however, that if 

18 Turiock does not timely ·submit such a Schedule it shall .be 

19 deemed to have rejected City's offer· of such Ava,ilable · 

20 Excess Energy . 

. . 21 

22 7.4.10 City. shal·l not:i~fy Turlock .. of c~.ty' s. 
' . .. 

23 confirmation or rejection of Turlock' s ·Base Active Day. Ramping 

24 Schedule and ~urlock'~_Available Excess Energy Schedule on the 

·25 same day and .by 'no later than the time provic;led ·therefbr in the 

26· Scheduling Calendar; and 

27 

28' (a) if confirmed by City, the Scheduled 

29 Class 1 Energy on the Base Active Day Ramping Schedule ·submitted 

30 by Turlock.shall be the·amqunt of Class 1 Energy ~hat City shall 

·31 schedule to sell and deliver to the Points of Delivery and that 

28 
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1 

2 

3 

·4 

5 

'6 

7 

-8 

9 

10 

11 

12 

13 

14 

15 

16 

) ·17 

18 

19 

20 

21 

22 
. 23 

24 

25 

26. 

27 

28 

29 

30 

31 

! 32 .'. 

Turlock shall schedule to accept and purchas.e at the Points of 

Delivery on an Active Day; and 

·(b) if confir;med by ·City, the Available 

ExcE;!ss·. Energy on the AvailabJ_e. Excess Energy Schedule ~ubmitted 

by Turlock shall be "the amount of Available" Excess Energy ·-that 

City shall schedule to sell and deliver to the Points of · 

I'.>elivery and.that Turlock shall schedule t;o .accept and purchase 

at the Points of Delivery on· an Active. Day·; or 

(c} if ~urlock's·Base Active Day Ramping 

, $chedule is rejected by City, (i) City s:ti.all promptly provide 

Turlock the reasons in writing that Buch schedule does not 

conform to the provisions herein, and '(_ii) the Scheduled ciass 1 

Energy as set forth on City's Base Active. Day Schedule, shall be 

the amount of 'Class 1 Energy that City ~hall schedule .to sell .. 
and.deliver to the Points· of Delivery and that Turlock shall 

schedule to accept and purchase at the Points of Delivery on an 

Active ·nay; and 

(d} if Turlock's Available Excess Energy 

Schedule is rejected by·city, City shall promptly provide. 

Turlock the reasons in writing that such. schedule does not· 

conform to the provisions herein; and 

{e) if City. does not .confirm or reject such 

Ramping Schedµle within the time pr9vided therefor in the 

. Scheduling Calendar I then c~ ty shall be deemed to have accepted 

such .schedule. 

7 . 4. ·11 · City shall off er to sell and deliver 

Additional Available Excess Energy to Turlock on.an Active Pay 

29 
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.' 

1 J:?y providing· Turlock with noti.ce, .by means of a recorded· 

2 telephone call, on··or before the .. day that is one (1) business 

3 day before a Preschedule.Day and by the time provided t~erefor 

4 · . .in ·schedl;lling. Calendar r · of the amount of such Additional 

· 5 . Available -Excess Ene~gy· .that has '.become a,vailable for sale in 

6 each half-hour of.an Active Day. 

7 

8 

9· 

10 

11 

12 

13 

14 

15 

16 

.17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

. 29 

30 

31 

32 

7.4.12 Turlock may accept, in whole and ·not in 

part, :City's· offer of Additional Available Excess Energy by 

providing City with notice, by means of a recorded telephone 

call, of its acceptance of· such offer within one (1) hour of 

receipt. of ·such offer from City. 

J.5. Determination of Excess .Energy, Available Excess 

-.Energy and :Additional· Available EJcc.ess '-Energy 

Through Calendar .Year 2007 

7.5.1 During th.e period from·July.l, 2004 through 
. . 

Dece:m];)e;r:- 31, .. 2007, City shall determine Excess Energy in a half-

hour to be the amount of energy that remai~s after City (a) (i) 

determines the amount of Proj~ct Energy that it expects t,a · 

generate in a J?.alf-hour based on. its ·f-oreca?t of opera ting, . 
. . ,. 

water suppl:( and w'ater quality :conditions,· (~i) reduces it by 

the amount of.energy·City schedules to mee~.tne requirements of 

City Municipal Energy, and (.iii) multiplies .the result· by a 

factor of .98; and (b) -reduces the ~nergy remaining after 

performing the calculations in ·the fpregoing subsection by the 

.s1,lffi of (i) the estimate of' Modesto's Class 1 Energy, increased· 

by City to· reflect the equivalent of scheduled shortfall ener~, 

if. any,_ to be supplied by City to Mo.desto in .. such half-hour, and 
. . 

qecreased·by City to reflect the equivalent of scheduled overage 

energy, if any, to be ~eturned by Modesto to City in such half-

30 
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1· hour and (ii). Turlock's Firm Class 1 Energy in such half-hour, 

2 if .the period of determination occurs on or before December 31, 

3 2005., ·or Class 1 Energy· in such hal~-hour as set forth in the 

4 Final Base Active Day Sched~le if the period of determination 

5.. occurs on .or after January 1, 2006, . as· the case may be. 

6 

7 7. 5. 2 Turlock acknowledges and agrees that from 

8 LTuly i', 2004 through December 31, 2007 City shall have the. right 

9 to use and schedule up to one~half of such Exce.ss Energy to 
. I 

10 serve the requirements of the Airport Tenants, as increased by 

11 City ~o account for appropriate. transmission line.losses. 

12 

13 7.5.3 City shall offer to sell Available Excess . 

1.4 Energy (a) .to Modes to , in:· an amount ~qual to the result of 

15 Modesto's Allocation mul tipli°ed by Ava'ilable Excess· Energy; and 

16 "(b) to ·Turlock, in an amount equal to the result of Tu:tlock'·s 

17 ·Alloca~ion multiplied by Available Excess Energy in·the manner 

18 and. at the time set forth in Section 7.4.9. 

·19 

.20 7.5.4 · c.ity shall ".a1so offer to sell Additional 

21 Available Excess Energy to Turlock at such 'time and in the 

22 · manner .. s.et forth· in Section 1. 4 .11.· 

23 

24 7.5.5 Turl'ock acknowledges and agrees tpat City 

25 ·shall have no obligation to sell to Turlock Available Excess 

26· ;Energy .. or Additional Available Excess.Energy Citr which Turlock 

2 7 does not agre.e to purchase in the manner required by Section 

28 7 . 4. 9 and Sec ti on 7 ~ .4 . i2 , respectively. 

29 

30 

31 

32 

Determination of Excess Energy and Available 

Excess Energy After Calendar Year 2007 

31. 
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1 7.6.1 During the period.commencing on January.1, 

2 ·2008 and thereafter during the remaining term of· this Agreement 

3 City shall deteimine Excess Energy and Available Excess Energy_ 

4 in the manner set. forth herein. 

5 

6 7.6.2 "City shall determ:lne Exces's. Energy in a 
7 J;ialf-hour to be th_e a.mount 0f energy tha't remains after City 

8 (a) (i} determines the. amount of Project Energy that City expects 

9 ·to.generate in a-half-hour based on its forecast o~ operating, 

10 water supply and water quality conditions, (ii). reduces it by 

.11 the. amount of eriergy City schedulei; ·to meet the requ:iremertts of 

12 City Municipal Energy, .and (iii) mul.tiplies the result by a 

13 factor of . 98; and. (b) reduces ·the energy. remaining after 

14 performing the calculation in the foregoing subsection by the 
. . 

15 sum of ··(i) the .. estimate ·of MoQ.esto' s "Class 1 Energy increased by . . 

16 City to r~flect the· ~quivalent of schedu:).ed, shortfall. energy, .if 

17 any, to pe supplied by City to Modesto in· such half.,.hour·, ·and . 

18 ·decr~ased. by City ·to' reflect the. equivalent of scheduled overage 

19 .energy,. if any, to be returned by Modesto to City in such. half_..:.· 

20 hour, and (ii) Class 1 .En~rgy ·as set forth in the 'Final Base 

21 Active Day _Schedule. 

22 

23 7.6.3 

... 

Turlock acknowledges and agrees th~t City 

24 shall have the right to use and schedule fifty per.cent_· (50%) of 

. 25· the first 100 MW of.such Excess Energy for any purpose· permitted. 

26 by law including, "but not limited to, serving all of "the 

27 requirements of. th~ Airport Tenants and Norris ·Industries, as 

28' increased by City to account for appropriate· trahE!rri.is·i:fiot1 line· 

29 losses. 

30 

31 7:6.4 
. ' 

~ity shall offer to sell Available Excess 

32 Energy tci. Tu:r::loqk, in an amount equal· to Turl.0ck' s Allocation 

32 
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1 multiplied by Available Excess Energy in· the manner and at the 

2 time set forth in Section 7.4.9. 

3 

.4 7.6.5 Turlock acknowledges and agrees that City 

5 shall have no .obligation to sell to Turlock ·Available Excess " 

· 6 · Energy City is re.qUi:i:-ed to offer Turlock hereunder which Tur lo.ck 

7 does not agree to purchase in the manner requir.ed by Se.ction 

8 7. 4. 9. 

9 

10 

11 

12 

13 

7.7 Determination and Treatment of True-Up Energy.During 

the Third Period 

·7. 7 .1 .commencing with the month of.February 2006, 

14 and, thereafter, for·eac~ month of the Third ~eriod, City shall 

15 determine the amount ~f Overage Energy or Shortfall Energy for 

16 the· preceding month· in the manner set .forth below and shall 

17 provide such determination, ·together with a copy of the 

18 schedules referenced below upon which its determination was 

19 based, to Turlock within five (5) business .. days .after City's 

. 2 0 ·receipt 'of Turloc::k ! s report .of Qualifie¢J. Energy for that month 

21 pursuant to Section 7. 4. 4 · (c) (i). 

22 

·23 7.7.2 City shall determine (a) Overage Energy in a 

24 month to be the amount by.which the .sum of Adjusted Delivered 

25 Class 1 Energy in the half ~hours of a month is less than the sum 
26 of Delivered Class 1 Energy in the half-hours of the same month; 

27 and (b) Shortfall.Energy in a month to be the amount by which 

28 the sum of Adjusted Bel'ivered C'lass 1 Ene·rgy 'i:n the· half-hours 
.I 

29 of a month exceeds the sum of Delivered Class 1. Energy in the 

30 half-hours of the same month. 

31 

33 
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1 (a) if the Part.ies agree t.o a return of· all 

2 or a portion of such Ov.erage Energy in the balance of the month 

3 of determination, th~n City will .(i) determine a level schedule 

4 that will _equate to the portion of Overage Energy agreed to be 

5 · returned., anq. · ( i-i Y suC?h schedule shall become a -Gem:@e~t-e4:~-~--··-·-...... _____ ...... 

6 Scheduled -·ov~rq.ge· Energy. in. the balance of such month, and (iii) 
. . . . 

7 for tracking of balances, such schedule shall be ·accounted for 

8 as· part of Scheduled· Overag_e Energy for such month; and, 

9 

10· 

11 

12 

13. 
, ........ . 
1·4 

15 

16 

. 17 

18 

19 

(b) Overage Energy not returned pursuant to 

subsection (a) shall- be returned. in the man.th following the 

month in which such determination was made, as limited by 
. . 

sufficient .. Available Energy, ·and City (i) will determine a l'evel 
• j • • • 

schedule for the amount of Overage Energy to be returned, and 

· ( i'i) such schedule shall° become a component ·of ·Scheduled Overage·. 

Energy for ·such· month, and (lj_i) ·for tracking of balances, such 

schedule·shall'be accounted for·as part of Scheduled Overage 

Energy for such month; and, 

2'0 ( c) Overage Energy not returned pursuant to 

21 subsections (a) and (b) hereof shall be returned to the maximum 

22. extent possible in the next' succeeding month,· as limited by 

23 ~ufficient.Available Energy, and any amount not so·retur~ed in 

24 ·such.next succeeding month shall be returned to the maximum· 

25 ·extent popsible during the next succeeding month (or months), as 

26 1irnited·by sufficient Available Energy, until the remaining 

27 balance of such Overage· Energy is eliminated, and City (i') wj_ll 

28 determine a ievei schedule fcYr each such month for the amount· of 

29 Overage Energy to be returned, ·and (ii) each ~uch ·schedule sha_ll 

3 O· he come a component of Scheduled . Overage E:nergy in the · ni.on th of· 

31 return, and (iii) for tracking of balances, each such schedule 

35 
3133 



.. 

. 1 shall be accounted for' as part of Scheduled Overage Energy for · 

2 the month. of return. 

3 

4 7. 7 .·6 Shortfall Energy· shall be deli ver.ed by City 

5 to Turlock when· City ·estimates. that there is sufficient 

6 Available· Energy to do so, and 

·7 

8 

9 

. 10 

11 

t2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

·23 

24 

25. 

26 

27 

28 

29 

30. 

31 

32 

(a) if .the. Parties agree to a delivery of 

all or a portion of such S~ortfall Energy in the balance of the 

·month of determination, theri City will· (i) determine a level 

schedule· that will equate to the portion. of Shor_t:,.fall Energy 

·agreed to be delivered, and·. (ii) such schedule sh9,ll become a 

~ompoµent of Scheduled Shortfall Energy in the balance of· such 

month~ .and (iii) for tracking:of balances, suqh schedule shall 

be accounted ·for as. part o_f Scheduled Shortfall Energy for. such 

·man th; and, 
. ·:: 

(b) ·Shortfall: Energy ·not ·delivered pursuant . . . . \ 

to subsection (a} shall be de.livered in the month fc;>llowing the 

month "in which such determination was rnaqe, as limited by 

sufficient Available Energy, and City (i.) will determine a level 

schedule for ·the amount of Shortfall Energy to be.delivered, and 

. (ii) such schedule· shall become a component. of Scheduled 

Shortfall Energy for s~ch month, and (iii) fo~ tracking of 

balances·, such $Chedule. shall be ·acc·ounted for as part .. 6~ 
-.;., 

Scheduled Shortfall Energy for such mo~th; and, 

Cc r . Shol:tf"all Energy not delivered. pursuant 

to subsections (a) a,nd (b) hereof shall be ·delivered to the 

maximum extent possible in the ~ext succeeding -month, as limited 

by sufficient Available Energy, and . .any amount not so delivered 

in such next succeeding month shall be delivered to the maximum 
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1 extent. possible .duri!lg the next succeeding month (or month$).,. as 

2 limited by. St!-fficient Available Energy, until the remaining 

3 balance of such Shortfall ED:ergy is eliminated, and City (i) 

4 will determine a level schedule .for each su~~:h. month for the .· 

5 amount of Shortfall Energy to be delivered,· and (ii) each· such . . . 

6 .schedule shall become·a component of Scheduled Shortfall.Energy 

7 'in· the mo;nth of delivery, ·and (iii) fo:i; tracking of balances, 
. . 

8 .each such schedule. shall be accounted for as pa~t of Scheduled 

9 Shortfall .Energy for the man.th of deli very. 

10 

11. 

12 

·13 

14 

15 

.L6. 

18 

1.9 

20 

2·1 

22 

23 

24 

25 

26 

.2·7 

7.. 7.'J Shortfall Energy .or Overage Energy 'for a 

month may be subsequently adjusted· during· the'. an!lual 

i.econciliat'i~n that· City performs for each month of a Fiscal 

Year to correct ~or· discrepan~ies or errors, i~ any, in the 

monthly. meter data· of ··Qualified ·Energy that .Tu~l.ock subse~ently 

notified City of under Section 7 .. 4;4 (~') (.i). The. Parties intend 

and agree that for annual reconciliation purposes such 
' . . . . . . . . 

-,adj·ustments ·shall be limited to discrepancies or errors Turlock 

delivered City notice of within a period of twelve (12)' months 
" 

of the meter.rea4ing to which the notice· relates~ City shall use 

the methodology for determining Overage Energy or Shortfall 

Energy described in Section 7 .· 7 . 2, ·and the _Overage Energy or. 

'$hortfall Energy. that results from such annual reconcili.ation·, 

if any, shall be 'returned by Turlock or supplied by· City as. 

provided in ·section. 7 .. 7 .5 and Section· 7. 7. 6 .. 

7 .. 7 .8 The outstanding amounts of Shortfal~ Energy 

28 and Overage. Energy shalt be netted 'by the c.1..ty and any remaining 

29 ba'lances ·shall be accounted for ~nd subsequently· schec:'l.uled 

3 o pur?uan t to sed:.ion 7 . 7 . 5 or · Section 7 . 7 . 6'. 

31 

32 7.7.9 A representative authorized by a Party 
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· 1 pursuant to Section .11. 3 h~reof by agreement with a 

2 ·representative authorized by the other Party pursuant to Section 
. . 

. 3 · 11. 3 hereof may modify the manner in which Shortfall Energy is 

4 to be delivered, or Overa~e Energy is to·be returned,'tipon 

5 mutual ag;r:eement. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16. 

17 

18. 

7.7.10 The amount of Scheduled Overage Energy not 

returned ~r Sch~duled Sb,ortfall Energy not. del.i ver~d for . reasons 

of Uncontroliable.Fordes or those.set forth in Section 11.7 
. . . 

shall be carried forward and subsequently returned or delivered . . . 

in the manner provided therefor in Section· 7. 7 ~fr or Section 

· 7.7.7, as the case.may be. 

·s. SPINNING RESERVE SERVICE 

8 .1 Spinning Reserve 

19 8 ;1.1 City shall. c;letermine, in its. S()le di~cretion, 

20 i'f Spinni_ng Reserve Headroom is available,. and shall notify 

21 Turlock of such determination withiri the time and in the manner 

2·2 ,Provide~ for in ("a)· App~ndiX: B, if duri!lg the- Second Per:i_od;." and 

23 (b) in Section 7.4.5 ·(b) (ii) .hereof", if during t:q.e Third Period .. 

"24 

25 8.1.2 If City has notified Turlock that Spinning 

26. ·Reserve Headroom is available, City· shall make no ·more or less 

27 than 5 ·MW. of 'Spinning Reserve availal;:>le to Tur.lock in. each hour 

·28·-. except as otherwise provided in Section 8. 2. 2 hereof. 

29 

30 

31 

8.2 Request. for Supt:»ly .of ·Spinning Reserve Energy 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20' 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

.· 32 .. 

B.2.1 If City has notified Turlock that Spinning 

Reserve Hea~room is available pursuant to Section B.1, then 

during the Active Day t~ whi_ch such notice relates. Turlock may 

request, by means. of B: recorded t_elephone ·call, ~hat City supply 

and deliver no more· or· less. than 5 ·'¥W· of '.Spinning .Re·serve· Energy 

during an.hour of. such.Active Day when. Turlock is expe~iencing a. 
"Turlock system contingency" as defined herein below provided, 

however, that Tui-lock may not .make such a request for .mo·r:e· than 

a total of (a)'. three (3) such hours during"the six' (6) month. 

period from ·July 1 and through D~cerober 31, 2004,·and (b)' six 
. . . 

. ( 6) such hours during each calendar year thereafter during .the . . . . 

remaining term of this Agree~ent. 

8. 2. 2 Upon receipt of a request permitte=:d under 

Section 8.2.1, City .shall supply and.deliver 5 MW of Spinning 

~eserve Energy to Turlock in the hour or -hours to which· the 

request applies, provided, however, that if-the request applies 

· to. an hour (·or hours) afte:i= 2400 hours on December 31, 2007, and 

City det~rmines .that in the _absenc.e o;E such request City would 

not have supplied Modesto with the estimate of Modesto's Class 1 

Energy under the Modesto·Agreemen~ and Turlock with its 

.Reqliested Half-Hou~ Energy, then.in s~ch hour (or hours), City 

shal.1 only be required to make available to Turlock,· Turlock~s 

Allocation of the 5 .MW of Spinning Reserve and to supply and 
' ' 

deliver to Turlock, Turlock' s Allocation of the 5. MW of Spinning 

·Reserve Energy~ and provided, fur.th~r, that if the siim of 

Turlock's Allocation.of 5 MW of Spinning Reserve Energy and 

Modesto's Class "1 Energy e~ceeds 5 MWh.iI?-·any such hour (or 

hour's) , then City may further re.C).uce the amount of Spinning 

Reserve Ene:tgy to be supplied and. delivered to Turlock in su·ch 

hour (or hou;rs) by the ai:riount necessary to limit.City's total 

supply to Modesto and Turlock .. in such hour (or hours) to 5 MWh. 
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1· 

2 8. 2. 3 For purposes of Section 8. 2 .1, a "Turlock 

3 system contingency" shall be deemed to exist during an hour of 

. 4 an Act,ive Day when:· (a} Turlock has an initial .loss· of a 

5 +e~ource ·in excess. of· 15 ·MW; (b) Turlock' s .. spinning reserve 
. . 

. 6 fall~ below, ·or Turlock anticipates its spinning reserve will 

7 fa11 below, WECC MORC (Minimum Operating Re.liability Criteria) 

8 rec;iuirements for spinning reserve; or (3) Turlock.anticipates 

9 the need to curtail load. 

10 

11 

12 

13 
L 

8.3 Supply anq Return of Spinning Reserve 

. s·. 3 .1 City shall .supply and deliver Spinning Reserve 

14 Energy ·to t~~ Points of Delivery in the.hours or hours of the 

15 Active Day to which the request applies.· 

16 

17 8.3.2 Spinning Reserve Energy delivered by City to 

18 Turlock i~ an hour;, shall be. returned by Turlock to City: 

. 19 

20· (a) within a period of not le.ss than seventy-

2i two (72) hours of the delivery thereof if City determines there 

22 i·s sufficient Available Generation to do so,· or on the next 

23 Active Day in which City determines that' there is sufficient 

24 Available Generation to do so, or as otherwise mutually agreed 

25 by the Parties;. and, 

26 

2 7 (b} in like hours (e.g., an On-Peak Hour, if 

28 City delivered Spinning· Reserve Energy' to Turlock during an. On-

29 Peak Hour); and. 

30 

40 
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1 (c) by an adjustment to a Base Active Day 

2 · .s·chedule, Turlock' s Adjusted Base Active Day: Schedule,. or a Base 

3 Active Day Ramping Scheduie, if during the Third Period; or 

4. 

5 (d) by an adjustment to a Firm Base Active 

6 Day Ramping Schedule, or a Firm Base Active Day. Schedule, if 

7 during the Second Period. 

8 

9 

10 

11 

8.4 ·Annual Request 

12 Turlock may request ·t~at City meet wi~h Turlock 'to 

13 discuss whether City woulq supply Turlock with 5 MW of .Spinning 

14 Reserve Energy beyond a third hour during the partial·cal~ndar . 

15 year described in Section 8 ·. 2 .1 (a) ,"·or a sixth hour during each 

16 of the calendar years· described in Section 8.2.1 (b), as the 

17 case may be .. Turlock may make such .. requ.est o·f City once·duri'ng 

18 each of such calendar years· '(or partiai calendar year) , and at 

19 any time during each such calendar year (or partial calendar 

20 .year). Promptly after recei.ving such request, City shall meet 

21 with Turlock ;Ln.order to ·discuss Turlock's reqi.le'st, whether 

22 city, in its sole discretion, is.willing to.provide such energy 

23 and, the terms· and conditions on which City may be willi:Q.g to do 

24 so. 

25. 

,' 2'6 

27 

28 

'8.5 Acknowledgments 

.. 8 . 5 . 1 Each Party acknow.ledges and agrees that it has 

29 relinquif?hed and waived any righ~ or entitlement it may have to 

30 claim :that Spinning Reserve Energy· that may be requested or 

31 returned by Turlock by is or should be treated as Class 1 Energy 

32 either under the terms of this Agreement.or under the Raker Act. 
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1 

2 8.5.2 The Parties further acknowledge and agree that 

3 . ·Spin.ning Reserve Energy supplied in an hour (or p.ours) of an 
. . . 

4 Active· Day may result in Turlock accepting delivery ·o~ more than· 

5 the On-Peak Base ·Energy during an On-Peak Hour (or Hours) .o.f . . . . 

6 .such day than it.would have otherwise·been. entitled to rec~iv.e 

7 in the Final Base Active Day Schedule for such Active Day. 

8 

9 8.5.3 The Parties further acknowledge·a~d agree that 

10 notwithstanding the foregoing provision$ of this Section 81 at 

11 no time sh~ll City·be required to make Spinning Reserve 

12 available t.o Turlock, or to supply or 'deliver Spinning Reserve 

13 Energy to Turlock if City determines that it would have 'to 

14 purchase either such product or service from a third par~y in 

15 order to ·do so.' 

16 

17. 

18 

19 

. 20 

9. TURLOCK~S RIGHTS TO USE CITY'S.TRANSMISSION FACILITIES 

9.1 Turlock· shal·l hav~ a right to use Turlock' s 

21· Allocation of excess capacity of .City's Transmiss;j..an· Facilities. 

22 This right is limited _to the u.ses ·which ·do not. adversely affect 

23 de~ivery··of energy to satisfy City's obligations to.city 

24 Municipal ·Load, Districts, Airport Tenants,. Norris Industries, 

25 and delivery of Retch Hetchy Project Energy to other City 

26 customers. 

27 

28 9.2 City shall be the sole judge qf the. availability of 

29 excess capacity in·city Tra~smission Facilities, consistent with 

30 Prudent Utility Practice; provided, Turlock' s use of such excess 

31 capacity in City's Transmission F'acilities shall not be 

32 unreasonably denied. 
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1 

2 . 9·. 3 Turlock shall provide City with .. advance written 

3 notice requesting use of such exc·ess capacity J..n Ci tY.' s 

4 Transmission Facllities. City i;:ihall deliver any Power scheduled· 

5 for delivery to T1:1~lock utilizi~g .. such exces·s. cap8:city and such 

6 ·d~live~ies. shall be reduced· for transmis$ion lo~ses to .the 

7 P·oints of Delivery pursuant to Section 13. 

8 

9 If City plans to upgrade, rebuild; or add to City's 

10 Transmission. Facilitie·s, City shall. consult with Turla.ck about. 

11 its possible participation in such project. All terms and 
. l 

12 conditions of us~ and costs associated with Turlock's 

13 participation shall be negotiated by the Parties_ in a s.epa:r;ate 

. 14 agreement. 

15 

16 ·9. 5 . . City shall ·allow Turlock to establish additional 

17 interconnections with City's Transmi.ssion Facilities as the. · 
• • •• ·!· . .. 

18 Parties may agree. SuC'.h .. agreement will not be unreasonably 

19 withheld. City shall not. b~: requ:i.,rE?d. to ·bear an"¥". cost 

20 associated with such additional interconnections. 

21 

22 9.6 If City believes· that adverse: impacts may.result to 

23 transmission systems of. third parties from Turlock' s 

24 interco:i:mection with· and/or additional use ·Of .excess· capacity. in 

25. City's Transmission Facilities, Turlock shall ~ake all r.equired 

26 arrangements with such thi-rd ·parties, consistent. ~ith ·Prudent 

27 Ut:llity ·Practice,. and bEJ=!ar all .costs associated with such 

28 inter·con:tiecticn or use-.. 

29 

·30 9.7 City shall alJ.,ow Turlock to "c-onstruct new . 

31 transmission lines on .the existing right 'of way for City's 

32 transmission system; proyided4 that .City agrees ·that sucp use by 
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1 Turlock is'not inconsistent with (i) City's rights and present 

2 or future use of such right of ·way and (ii) applicable federal 

· 3 and·state laws, inc.luding, specifically, the Raker Act. All 

4 terms and .conditions of use and· costs associated with Turlock.' s 
5 . use of such right of way. shali _be negotiated .by '.the Partie9 .;i_n. a 

:\ 

6 

.7 

8 

separate agreement: 

9 10. LOAD DATA AND LOAD PROFILING 

·10.1 Intent and Purpose of Load Profiling.Studies 

···:.-· 

·10 

11 

12 

13 10 .1.1 During the. Third Period the Parties· intend 

14 the ·schedules for delivery, o·f Class 1 Energy to be based upon· 
. . 

·15 the studies provided for herein b~low profiling Turlock' .s 
16. Qualifying Loads. The Parties intend to use such studies· to 

, 17 determine the mnoun,t of .Requested Monthly Class 1 Energy that 

18 may be scheduled for de.livery during the On-Peak Hours and Off-·· 

19 · Peak Hours of the month in_.:whicl::\. the request is made. in the 

20 absence o'f the timely perfo~ance, completion and .delivery of 

21 such .studies in accordance with the requirerne~J.'ts set fo'rth 

22 herein and,- .except as expressly. provided for below, City shall 
I 

23 dete~ine the schedules for the delivery of Class 1 Energy using 

~4 an Equal· Percentage Method for the On~Peak Percentage and Off-

. 25 Peak ;l?ercentage·. 

26 

27 

28 

2-9 

3 0 .. · 10. 2 Interval Meters 

31 
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1· 10.2.1 Turlock s·hall install metering equipment o.n 

2 · a statistically valid sampte .. si~e of each of its Qualifying Load 

3 customer groups (hereinafter such meters referred to· as ·"Load 

4 Rese~rch Meters").. Such metering equipment'. (a·) shal.f be 

5 furnished, serviced and maintained by Turlock, (b) shall include 

6 "iriterva.l· recording" metering equipment for the measurement of 

7 the amounts of ·real power; arid, (C) .shall be designed .to record 

8 c-cmtinuously' deliveries of kilowatts and kilowatthours ·in 

9· integrated 60-miri.ute or less intervals.· 

10 

1·1 

12 

13 ' 

14 

15 

10.2.2 Turlock shall be res:i;:mnsible for making 

arra:r:i.gements ·to read :all· Load Research. ,Meters· periodically .. 
. . . 

Turlock shall maintain recordings· of all ·such· interval recording 
. I 

·meters for a.period of sixty \~0) months, in~luding re-cordi~gs 

of 30-minute intervals if the.Load Researph Meters: are· capable 

16 of :i;ecordin£;r 30...:.minute intervals. Turlock shall provide a copy 
. '• 

17 . of such recordings ·to Cit~ promptly at .such times.~s City may 
. . 

l"B request and, if ·practicable-, shall ars·o provide . a copy of such 

19 ·r·eco:r::dings to· City in a format capable of being imported 

20 electronically into a spreadsheet format. 

21 

22 

23 

24 

25 

26 

27 

28 

10.3 Reqliired Methodology and Procedure 

10. 3 .. 1 Any load. profile study re.quired herein shall 

be· performed by ·Turlock in accordanqe with the· procedures- . . . ~. . .. ·~ 

described below. 

10.3.2 Turlock shall develop a methodology for 

29 performing a study to determiD:e- the monthly loao profi1es of 

3·0 each of its Qualifying Load customer gr.cups. 'Such methodology 

31 shall be based on such means, prac"tices and techniques that . are 

32 in accordance with Prudent Utility Practice for a study of this 
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1 type and shall use the interval data recorded and collected from 

2 the ·metering equipment described in Section 10. 2 here.of. 

3 

4 10. 3. 3 . Turlock shall provide City with a written 

5 description of the methodology Turlock. intends to use and shall 

.6 provide.City with not less than three (3) Business Days to 

7 review and comment on such methodology in advance of pe-rfo.rming 

8 a study. Turlock shall notify City promptly of any changes to' 

9 such methodology that Turlock thereafter may desire ·to make ·from 

10 time to time and-each ~ime Turlock makes such a-change it shall 

11 afford City with not less than three (3) Busin.ess Days to 

12 corriment thereon .. 

13 

14 ·10.3.4 Upon completion of a study·, Tu;Llock sha,.11 

15 provide City with. a written des·cription of the results of such 
. . 

16 study including (a) the.On-Peak Percentage and Off-Peak 
.. 
17 Percentage that Turlock has determined is supported by suGh 

18 study, an0 (b) the results.sorted by statistically valid samples 

19 of the Qualifying Load cust~mer groups". . Thereafter, Turlock 

20 shall promptly provide City with such information,. data. or 

21 documentation in connection.with such study as City may 

22 reasonably request,. provided, however, that Turlock shall not be 

23 required to provide City with confidential information 

24 identifiable by customer except pursuant to a confidentiality 

25 .agreement between Turlock and City. 

26 

27 

28 

29 

10;4 Initi~l and Annual Load Profiling Studies 

10.4.1 Turlock shall use its best efforts to 

3 O perform; comp_lete ·and deliver to City an initial study in 

31 accordance with Section 16.3 hereof (a) of each o.f the months of 

32 January through June 2005 (the· "First Half-Year _Study"), by 
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\ 
L. Septembe.r 3 0, 2005; ~nd, (b) of each of the months July through 

2 Deceil1ber .2005 (the ~'Second·Half-Year Study"), by ~rch 31, 2006. 

3 

4 10.4.2: .Turlock s~all perform, complete. and.deliver 

5 to City in accordance with Section 10. 3 hereof (a) .an initial 
•I : 

6 study of .. all the months of calendar year 2006, on or before 

7 April 30·, 2007 (the "Initial Annual Study'"); and (b) 'Cm or . . . . . 

8. before April 30th of ~ach calendar year thereafter i' a study of 

9 all the months of the preceding caleridar·¥ear· (each such study, 

10 an· "'Annual Study") . . 

·11 

12 

13 

14 

10. 5 Bf.feet of Studies on Base Active Day Schedules 

10.5.1 If Turlock delivers the First Ha.lf-Year 

15. ·Study t6 City (a) on or bE:ifore November. 15, 2005, the Base 

~6 ·Active Day Sche~ules ·for the ·months of .January through June 2006 

17 and for th~ months of' January through June 2007 .. shall be . ·,, 

18 ·· detei,mined using an On-:-.Peak PE?rcentage and Off-Peak Percentage 

19 derived from such Stu~y for the month? cover~d by such S~udy, or 

20 (b) on. or before June 30, -2006, the Base Ac.tive Day Schedules 

21 for the months of January· through June 2007 shall be determined 

22 using an On-Peak Percentage and Off-Peak.Rercentage derived:from 

23 

24 

25· 

such Study for the months covered by s.uch Study. 

1'0.5.2 If Turlock delivers the Second Half-Y~ar · 

26 Study to City (a) on or before May 15, 2·006, the Base Acti've Day· 

27 Schedules for.the months of July through December 2006 .shall be 

28 determined usi;;_g· an On ..... Peak Percentage c:-nd Off-Peak Percenta.ge· 
. . 

29 derived from such Study for the months covered by such Study and 

3·0 the Base Active Day Schedules for ,the ~onths ~f July. through 

.31 December 2007 shall be.determined using an On-Peak Percentage 

32 arid.Off-Peak Percentage derived from such Study·for the months 
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1 covered.by such· Study unless Turlock has .timely delivered the 

2· In.itial Annual Study, in which case the On-Peak ·Percentage and 

3 Off-Pea~ Percentage shall be derived from the av~rage of 

4 applic;:!able percentages for the same .month of .. the Second Half-

5 Year Study and. Initial Annual. Study, ·or (b) on or before 

6 December 31, 2906: the Ba.se Active Day Schedules for .the months 

7 of July through December 2007 shall be determined U$ing an On-
. . 

8.. Peak Percent':lge and Off..:.Peak Percentage derived from such Study. 

9 ·for the ·months covered by 0such Study unless. Turlock h~s timely 

10 delivered the Initial Annual·Study, in which case the On-Peak 

11 Percentage and Off-Peak Percentage shall be derived from the 

12 · average of applic<J.ble percentages for the same month from the 

13 Second Half-Y.ear Study and the Initial· Annual Study. 

14 
. . 

15 10.5.3 If I notwit~standing· its best sf.forts to ·do 

16 so, Turlock fails to deliver the First Half-Year Study:to City 
. . 

·17 (a). by November 15, 2005, the Base Active Day Schedules. foi:·: the 

18 months of January through June 2006 shall be determined using an 

·19 On-Peak Percentage of s.ixty-five percent (65%) and. an Off-Peak . . . . 

20 Percentage of thirty-f.ive percen.t (35%); and (b) by June JO, 
. . . 

21 ~006, the Base Active Day Schedules ·for the months of January 

22 . throug;h Jun.e 2007 shall be dete·rmined using the Equal Perc~ntage 

23 Method until the beg.inning of ariy such. mo.nths that. is forty-five 

24 days after Turlock performs, completes ·and delivers the First 

25 Half-Ye.ar·study in accorp.ance with Section 10.4.1 or.-'the Initial 

26 Ann:ual Study to City· ·in accordance with Section 10.·4.2 (a) · 

27 hereof and then the Two-Year On-Peak ·Percentage and·Two-Year 

28 ·Off-Peak Percentage derived pursuant t;.o Section 10.6.1 for the 

29 remaining months of calendar year 2 007 and the remaining months'. 

3.0 o.f the Fiscal, Yea:i; ·ending on June 30, 2008 .. 

31 
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; 17 

18 

19 

20. 
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32 

10.5.4 If, no.twi thstanding its best efforts to do 

s9, Turlock fails .to deliver. the· Second Half-Ye~r Study to City 

(a) by May 15, 2006, the Base Active Day Schedules for the 

months of July through December 2006. shall be determ.ined using 

an· On-Peak Percentage of sixty-five.percent (6-5-%) and an·otf-. . . . .~ 

Peak Percentage of thirty-five percent (35.%); and (b) by 

·December 31, 2006, the Base Active Day S-chedules for the months 

of· July through ·December 20.07 sha.11 "be· determined u~ing the 
. . 

Equa.1 p·ercentage Method until the beginning of any of sue~ 

months that i~ forty-five days after Turlock performs, completes 
. . 

and delivers the Second.Half-Year Study in accordance with 

, Section 10. 4; 1 or the· Initial· Annua:i Study to City in accordance 

with SE?Ctiori 10 ;4.;~ (a) hereof and, thereafter, the Two-Year On­

Peak Percentage and Two..:..Y.ear Off-Peak P.ercentage derived . . . . 
. . 

pursuant to Section 1~. 6 .1 for the remaining months of calendar · · 

year 2007. and the _remaining months of the Fiscal Year ending on 

June 3 0 , 2 0 0 8 . · 

· · 10. 6 Rol·ling Average Methodologies.· 

10.6.1 .Beginning.with the first month after· 

Decemher 2006 ·that· is forty-five (45) days after. Turlock has 

performed,· completed and delivered to City-under Section 10:4 

hereof a load profLl.ing study and until Section .1.0. 6. 2 is· in 

effect then: 

ta) the Base On-Peak Energy in a month shall 

be determined by multiplyi~g the two-year average ·on-Peak . 

Percentage ('as .defined herein below, the "Two·-Year On-Peak 

.Percentage") for the month of determination by the Requested 

··~onthly·Class 1 Energy for such month, and (ii) the Base Off­

Peak Energy in a month shall be determined for a month. by . 
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·10 
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12 
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14 

15 

16 

17 

18. 

19 

20 

21 

22 

23 

24 

25, 

26 

27 

28 

29 

30· 

31 

32 
" .. 

multiplying the two-year average Off-Peak Percentage (as defineq 

herein below, the "Two-Year Off-Peak Percentage"~ for the·month 

of determination by the ReSfllested.Monthly Class 1 Energy for 

such month. The-Two-Year On-Peak Percentage and the Two-Year 
. . . . . 

Off-Peak Percentage· shall be determined by calculating the 
. ! . 

simplE! average ·of the applicabTe percentages for the month of 

determination derived fr~m the load profile studi,es for such. 

month in the immediately preceding.two (2) available like 

montrs. If percentages are not available fro~ a load ~rofile 
. . 

study for any given month of the last. two (2) available like 

months then the missing on~peak percentage and. the missing off­

peak percentage. for such month.shall ·be determined by using the 

Equal Percentag~ Method. 

·10. 6 .2 Beginning with the first month after 

December 2007 ·that is forty-five ·( 45) days after Turlock bas 

performed,· completed and delivered to City under 'Section 10:4 

hereof. a load profiling study then:" 

(a) the Base On-Peak Energy in a month shall 

be determined by multiplying the three-year average·On-Peak; 

Percentage (as defined herein .below, the "Three-Year On-Peak 

Percentage") for the:month of deterinination by the Requested 
. . 

Monthly Class 1 Energy for such month,· ~nd (ii) the Base Off-. 

Peak Energy in· ·a month shall be determined for. a .month by 

multiplying the three-year average.Off-Peak Percentage (as" 

defined herein below, the ·"Three~Year Off-Peak Percentage") for 

the' month of determination by the Requested Monthly Class 1 

Energy.for ·such month. The Three-Year. On-Peak Percentage and· 

the Three-Year Off-Peak Percentage shall be determined by 

caiculating the sirp.ple average of the applicable percentages.for 

the month of determination derived from the load profile 
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1 studies for such month.in each of the immediately preceding 

; . 2 · three ( 3) available like monthr:; . I:f percentage.s are not 

3 availabl~ from a load ·profile study for any given month of° the 

4 last three (3) .available like· months then the missing on-peak 
I . . 

5 · percentage and the mis.sing off-peak percentage for. c;i.ny such 

6 month shall be determined by using the Equal Percentage Method. 

7 

8 Either Party may request the other Party to 

9 agree to ·an ·adjustment of the· f-oregoing .two-year average or 

10 ... three-year averag~ in order to -acc~rately account for . . . . 

11. identifiable changes. or trends in Turlock' s Qualifying Loads and. 

12 ·such ·agreement shall not.be unreasonably withheld by the·Party 

13 to ·whom the request has been made if the Party making the 

14 request can demonstrate that such c1J.anges h~ve ·occurred and that: 

15 such trends are ·likely to occur with .reasonable certainty~ 

16 

17 

·1s 

19 

.10. 7 Conditions Precedent to Rani.ping 

10.7.1 Turlock may hot submit a .Rampi~~ Schedule 

20 during the months of January to June of 2006 1.intil the be'gimiing 

21 of any such month that is at least f·orty-five (45) days after it 

22 has completed and delivered to City the. First Half-Year Study. 

23. 

24 10.7.2 Turlock may not submit a Ramping ·schedule· 

25 during the months of July to December· o.f 2006 until the .. 

26 beginning of any such month that is at least forty-five· ·(.45) 

27 days after it has completed and delivered to City the Second 

28 Half-Year Study. 

29 

·30 ·-10. 7·, 3 Turlock may not submit a Ramping Schedule 

31 during any month of calendar year 2007, or during any month of 

.: · 32 any. calendar year thereafter until the beginning of a month that 
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1 ·is c;it least. forty-five (45). days afte;r:- it has completed and 

2 delivered a load profile- study in. accordance with Section.1Q. 3 

3 hereof for such month in a preceding year. 

8 

9 

10 

11.1 Scheduling During· Second Period arid Third Period 

'I 

11.1. 2 All schedules for the delivery of energy to 

11 Turlock during the Second Period shall be developed in 

12 · accordance with Appendix :B hereto and· .the terms .and protocols 

13 set forth below. 

14 

15 1L1.3 All schedules.for the deliv~ry of energy to 

16 Turla.ck during the Third Period shall be developed in accordance 

17 with Section 7 hereof arid the terms and protocols ·set forth 

.18 below. 

19 

20 

21 

22 

11. 2 scheduling Calendar. and :Protocols 

11. 2'. 1 ~he Parties will use their best efforts:to 

26 11. 2. 2 The Parties intend schedules to be developed 

27 and finalized in the manne~ provided for by the terms of this 

28 Agreement and on.such days and at such times as are set forth on 

29 the Scheduling Calendar. 

30 

31 11. 2. 3 The' ·Scheduling Calendar reflects the intent 

32 of the Parties to adop:t the current practice of electric 
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.·"i' 

utilities in the State of California ~nd of members of the WECC · 

to. establish thei'r schedules on. a Preschedule ·Day in accordance. . - . 

with the prescheduling calendar published by the WECC. as the 

same ~ay be modified by the WECC from time to time. a~d, 
. . 

therefore, the Parties .. also intend and agree to rn.odify·the 

Scheduling.Calenda,r from tim~ to t:Lme to inc~:i;:porate such 

modificat.ions as have been made by the· WECC' ·to the wECC 

prescheduling calendar. 

11.2.4 The.Schequling Calendar also reflects the 

intent of the Parties to exchange certain notices, information 

and types of sch~dules at specific ti~es on_ certain· days prior 

to a Preschedule Day. The times set forth in.the ScP,eduling . . 

Calendar were .negotia.ted_ and agre~.d to .bY the· Parties in :Order 

·(a) to aliow each Par..ty sufficient time to plan for and 1manage 

its resources efficiently, econo_mically· and reliably; and ·(b) to 

· account for. the different types of ·p:i:-oducts and services 

provided for· under· the terms of· .this Agreement; and ( c) to. allow 

.each of -~hem ~deqi.late time .to res;Pond to ·offers that may be made 

or may be requ1red to be made by the terms. of this Agreement and· 

confirmations.or rejections of various types of sch~dules that . . . 

may be permitted :Py.the terms of'this ~greement; (d) to account . ~ . . . . . 

for the time .by which·each ·Party may be required.by its 

applicable contracts or tariffs to provide its final schedule(s)· 
. . . 

for an Active Day to third parties; and (e) to account for the 
. .. 

time by which City.is ·required to .provide its Final Schedule to 

its Sche~uling.Representative so that City may avoid incurring 

any.costs, fees or expenses for scheduling changes .after such 

Final Schedule is submitted. 

11.3 Permitted· Deviations and Authorizeq·Representatives 
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1 11.3:1 City and Turla.ck understand and agree that 

2 'it may·be necessary or desirable to deviat'e from certain 

3 scheduling provisions from time to time and that it would·be 

·4 burdensome. to amend ·this Agreement each ·time that the· Partie$ 

5 agreed that· a ·deviation was necessary or.desirable. Therefore, 

6 each Party has ·agreed to .designate .representatives who .are 

7 authorized to agree on its behalf. to (i) deyiations from the 

8 Scheduling Calendar, . (ii}. devi·ations from' provisions relating ·to 
.. 

9 the scheduling of Class .1 .Eriergy (including .Ramping) 1 Spinning "· 

10 Reserve Energy 1 Available Excess· Energy· or Additi~nal Availabie 

11 Exces's E~ergy I or (iii) a modifica.tion under Section. 7. 7. 9. 
" . 

12 ·Each Party· shall ·d~liver a w;r::-itten notice .identi.fying the 

'13 repref?entatives who it· has $0 .authorized to the· other Party.· 

14 Only thqs~ r.epre'sentatives. that· have been so de·signated by .a 
• ' t •• 

15 Party sha11 have. the ·authority to 'agree to any deviation from 

16 ··the foregoing scheduling prov·~sions or such modification . 

. 17 

18 

. 19 

20 

21 

22 

23 

24 

25 

26 

27 

. 28 

29 

30 

31 

11.3.2 No-dev~ations from the foregoing scheduling 

provisions or·modification shall be effective or be implement~d 

until after the authorized representat'ive to whom the request: 
. . 

for a deviation was· made has received such request 'in writin.~. 
. . . 

and delivered .. a confirmation thereof in writing, by. fac.simile. or 

otherwise, to the requesting ~epresentative, provided, however, 

that if.the.requesting r~preseritative establishes.that 

extenuating circumstances prevent the delivery ·of· such an·" 
~ ·.· 

advance'. written request, a voice .record,ing o·f such.request· and 

the.confirmation of party to whom the request was made may be 

substituted therefor, if the requesting Party 'thereafter 

delivers an explanation 1 in writing, of the extenuating 
- .. 

circumstances that' prevented such delivery, a f?urornary of the 

request and confirmation, tog~ther with a copy of such voice 
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L. recording to the Party to wb.om tlJ,.e request was made no later 

2 than tb.e follow.:)_ng· Business Day. 

3 

.4 11. 3. 3 lmy deviation fron{ th~··foregoing scheduling· 

5 pro"':isioris. or. modif:j.cation that the a~thori.zed r.epresentatiyes 

· 6 may· agree to from time-to-time shall not establish a .:Pr.ec~dent. . . . . . 

7 or a course of dealing or a course of conduct for .any subsequent 

8 deviation that may· be requested. 

·9 

10 11.3.4 
. . 

The authorized representatives _may not agree· 

11 · to a deviation. from the. ~ec;ruirements hereinabove set forth. 

12 

13 11. 4 Ramping Schedul·e Elections and Cr±teria 

· 14 

1_5 11.4.1 Turlock may submit a Base Active Day Ramping 

lfr Schedule for an Act{ve Day if: 

·17 (a) Turlock has satisfied the co.nditions 

18. ·precedent set forth· in $ection .. 10. 7 hereof applicable to such 

19 Active Day; .and 

20 (b) City has notified Turlock that.-Ramping 

2·1 Headroom is available on such Active Day; a:hd · .. 

22 (c) Turlock· notifies city of the Ramping 

. 23 election it ha:s n:tade pursuant to Section 11. 4. 2 hereof and its 

24 Base Active Day Ramping. Schedule '_meets the criteria of. set forth 
. . 

25. · in Section 11. 4'. 3 hereof. 

26' 

27 11.4.2 Turlo~k may elect to.Ramp based on Ramping 

2B Schedule A, Ramping .Schedule B, or Ramping Schedule C criteria . . 

2-9 as set ·forth in Section 11. 4. 3 hereof and, its elec.tion, once 
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1 made, shall ·be binding on it· for each remaining Active Day q_f 

2 the.·same month in which it is· permitted to submit a Base Active 

3 Day R_amping· Schedule. 

5 11.4.3. Tur~ock may Rani.p a Base Active Day Schedule 

6 ·for .. an Active Day by adjusting-. such .Schedule irt ·accordance with: 

. . 
7 (a). ·section 11..4:4 hereof, if Turlock has 

8 elected. to Ramp using Ramping Schedule A; 

9 (b) Section· 11.4.5 hereof, 'if Turlock has 

10 elected .to. Ramp using Ramping Sqhedule :B; or 

11 ( c) Section 11. 4. 6 hereof, if Turlock· has 

· 12 ·elected to Ramp using Ramping., Schedule c. 

13 

14. i'l.4.4 Turlock may Ramp. using Ramping Schedule A 

15 for any Active Day ex~ept Sundays or NERC holidays: 

16 (a) by. iricreasing by not nl:~re or less· than 

17 · 5 MW the amount scheduled in any two .. of the three Off-Peak Hours 
. . . . . 

18 .of HE-05, HE0.6 or HE23, and by increasing by not ·more or less 

.19 than 6. MW, the amount scheduled. in the· remaining Off-Peak Hour; 

20. and 

21 (b) by decreasing by not more or less.\han 

22 1 MW the amount scheduled in ·Hach of the On-Peak ·Hours of ·HE 07 

23 through HE22, so that .the·tot~l on~Peak Demand for an Active Day 

24 as set forth in the un~djusted schedule is not exceeded. 

25 
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... ·· 

.. 
1 11. 4. 5 Turlock may .Ramp using Ramping Schedule B 

2 . for· .any Active Day except Sundays and NERC holidays: 

3· (a)" during the months of October through· 

· 4 AJ:?ril (i} ·.by increasing by not more or ·less than 2 MW the. amount· 

5 scheduled· in the-· Off-Pea:k Hour of HE05. and by· i!).creasing by not 

6 more or less than 3MW the amount scheduled in the Off-Peak Hour . . ':,• 

7 of HE06 and HE23 ,.·and (ii) by ·deer.easing· by not more or less· 
. . . . . . 

8 than ~MW the amount scheduled in On-Peak Hour HE07 and_'.by· not · 

9 ·more or less than.2MW the amount scheduled i~ On-Peak ·Hour HE08 

10 and by not more or less· than: 3MW the amount scheduled in. on:...Peak 

11 Hour HE 2:2 I .so that the. total amount of the increases·. :Lri. such. . 

12 ·off-Peak.Hours equals the total amount of the. decreases in such 

13 On-Peak Holl.rs; and 

14. (bl .. duri:ng the months of May· through 

15 September (i) :by in.creasing ·by not more or less t.han 4. ·MW. the 

. · 16 amount scheduled in HEO~ and by increasing by. not ·more or less 

17 than .··6 MW th~ amount scheduled. in each of the ·off-Peak Hours of . . . . 

18 .· HE06 .. and HE23, and. (ii) by dec;r:-eas:lng by. not more ·or. less. than 

19 6MW. th.e amount scheduled in the On-Peak· Hour of HE07 and by not. 

20 more or less than 4MW the amount scheduled in the On-Peak Hour . . 
. . 

21·. HEOB and by not more or les·s. than 6MW the amount scheduled in 

«22 the On-Peak Hour HE:22, so .that the .. to.tal ~ount of the incr~ases 

23 . in such Off-Pea]:;: Hou.rs equals the total amount of .the decreases 

24 in such On-Peak Hours. 

25 

26 11 .. 4. 6 '11urlock may RC?.rtlP using Ramping Schedule c 
.27. for any Active Day except Sundays or. NERC holidays.: 

28 (a) during the months of October through 

29 April (i) by increasing by· n.ot more or -.1e·~.s than 4MW the amount 
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1 . scheduled in· each of the Off-Peal<. Hours, aD:?. ·(ii) by :decreasing 

2 by not more or.less than 2MW the amount scheduled in each.On-

3 Peak Hour, so· that the total amount of the inc~eas~s in such 

4. .Off...,.Peak Hours eqtia-ls the total amount· of the decreases in such 

5 On-Peak Hours; and 

6 {b) ·during. 'the months of May to September 

7 (i) .. by in,9reasing by not more. or ·1ess .:than .9MW the a+nourit· 
. . . 

8 schedule~. in each of,. the ·Off-Peak Hours, and (ii) by decreasing 

9 · by not· more or less than 5MW the amount scheduled in each On-

10. · .. Peak Hours of HE07 through HE13,. and HE 22 ,. and (iii) by 

11 deqreasing by not"mo.re, or less than· 4MW .. the amdunt· scheduled in 

12 each of the On-Peak Hours of HE14 through HE21; so that th~ 

13 total amount .of the increases .in such Off-Peak Hours egµals the 

14 total amount.· o·f the decreases in such On-Peak"Hours. 

15 

16 

17 

18 

11.5 Available Excess Energy Schedule Criteria 

11·. 5 .1 If Turlock agrees. to purchase .Availabl·e. 

·19 Excess ·Energy offered to it by City on an Active Day then :it· 

20 shall accept sue~ offer in whole or· in part by timely pr~viding 

21 City an Avai.lable ·Excess ·Energy ScheQ.uie that meets the 

2.2 following criteria: 

23 (.a) during each of the ·on-Peak Hours of HE16 .. 

24 .through HE19 Turlock shall schedule Available Excess Energy 

25 offeretj. _to it in either (i) a constant .MW of the total amount ·of 

26 the·Ava,ilable Excess Energy offered to it in such.hours, or '(ii) 

27 a constant percentage of the total amount· of .the Available 

28 Excess Energy offered to .it ;i..n such ho,urs; and . 

29 (b) during each of the On-Peak Hours of HE07 

30· through HE15 and HE20 through HE22 Turlock· shall.schedule 
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Available Excess.Energy offered to it.in an amount that is not' 

2 less than the lower of (i) the average of the total amount of 

3 Available Excess Energy (in MW) scheduled by it under subsection 

4· (a) (i), or (ii) the .constant J!ercentage.scheduled under· 

5 stibsection (a) (ii) multiplied. by the total amount of Avai.1ablei 

6 ·Excess Energy offered-.to it. in such hours; and · 

7 (c) during each of 'the Off-Peak hours of 

8 HE16 through .H:!~:f°9 of .Active Da:Ys that 9,re Sundays and NERC 

9 holidays,~ _Turlock shall schedule· Available Excess Energy offered 

10 ·-to· in the· same "'manner .. as is provided for in subsection (a)· 

11· hereof; and 

12 (~) du~ing_ ea.ch of the· Off-Peak Hours of 
,.· 

13 ·HEQ7. t~rough HE15 and HE20 through HE22 of Active Days that are 

14 Sundays and .NERC holi?-a.ys_, Turlock shall schedule Available 

_5 Excess Energy offered to it in the same manner as is. provided 

, 16 for. in subsection (b) ; and 

17 ( e") during· each of the Off-Peak Hours .. of 

18 HE23 'thr<;mgh HE06 ,. Turlock shall schedule Available Exce~s· 

19 Energy offered .to it in such hours ·in either (i) a constant MW 

20 of such. amount, or (ii) a Const.ant' percentage of such amount .. 

2.1 

22 ·11. 6 Additional Available Excess Energy s·chedule 

23 If· Turlock ag:r::ees to purchase Additional Available 

24 Excess Energy offered to.it by City· ·on an Active Day pursuant to 

25· Section 7. 4 .·12 hereof. then it shail be deemed to have accepted 

26 the ~cheduie· for delivery of such Additiona.l Available Excess 

27 Energy cornmuni9ated to it by.City at.the time such.offer was 

28 made to it by City under Section 7.4'.11. 

29 
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11.7 · I~terruptions of Scheduled Deliveries 

11.7.1" ·City rnay·interrupt and shall be excused from 

any oblig.at~mi to supply .or .deliver· Firm Class 1 Energy that has· 

been scheduled for de°l.i very or" Spinning Reser~e Energy· requ:est.ed 

by Turlock at any time during the Second Period, to the extent 

that it·s. failure to supply or deliver such· Firm Class 1 Energy 

. or Spinning Re·serve Energy shp.l.L.be due to Uncontrollable 

. Forces. 

11 .. 7.2 City may interrupt and .. sha11 be e:x;.cus.ed from 

any obligation t.o supply or deliver (a) Ava,ilable Exces~ Energy. 

6.r Addi tiorral ·Av:ailable Excess Energy that has· been schedu~ed 

for delivery at any time during the ·Second Period, or ('b) 
. -- . 

Scheduled Class+ E~ergy, .Schedule~ Shortfall En~rgy, Available 

Excess Energy or Additional Available Excess Energy that has 

b.een schedul~.d for delivery, or Spinning Reserve ·E;nergy that has 

been requested by Turlock at any· time during the Third Period, 

to the extent that.its failure to supply .or. deliver.any such 

Energy shall·be due· to: 

(a) either the Pro'j ect or the City Is' 

Transmission Facilities not being avai.lable because of· a Forced 
. . 

Outage for which. sufficient notice could not hav$ peen·given·to 

allow the outage to be factored into the prescheduling process; 

O:J:' 

· (b) a determination by City, made in its 

sole judgment and discretion~ that supplying or delivering· such 

·Energy· or continuing. delivery ·of su.ch en·ergy would adversely 

irnp~ct the City's .ability either to provide wate:r; supply or .to 

meet applicable standards of water quality followed or 

·established by city; or · 
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.. 

·(c') Uncontrollable .Forces. 

iL7 .3 City may :riot' in·~errupt the supply and 

deliv~ry of .ariy·ene:i;:-gy scheduled.for deliv~ry hereunder· in .9rde:i::: 

to sell·s~ch energy at a higher price. 

·11. 7. 4 City shall notify Turlock.as far in advanc~ 
. . 

·as is· practicable of an impending interruption. and if not 

practicable then prrn;nptly ·after t:h~ -occurrepce o~ any 

interrupt~on, and shall ·provide Turlock _with. (a). a description 

of the specific cause of the interruption, if known; and (b)" the / 
. ' 

t:ime the int_erruption ·started, _and (G) the e~ected duration of 
' ' 

the interr~ption. 

12. POINTS OF.DELIVERY 

12. 1 S~cond P~ri.od 

The Points of Delivery during the Second Period shall 

be a:t. those poi_nts.-'known ·as the Oakdale 115 ki.lov.olt bus, the . · 

. Westley 230 kilovolt tap, and such. other J;)Qints as·· the Parties 
-

may agree in writing to ~stablish. · For purposes of this section . 

the.Westley 230 kilovolt tap is the point at which the· Tes~a­

Parker ahd Walnut-Los·Banos ~30 kilovolt ci~cuits af· Districts. 

are interconnected with PG&E' s .. Tesla-Los Banos 230 kilovolt 

.circuit~, at or near Westl~y~ California. 
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.. 

1 

2 

3 

12 ~ 2 Third Period. 

12.2.1 ·The Point of Delivery during the.Third 
-

4 Period shall. b_e that point known. as the Oakdale 115 kilovolt bus· 

5 locci:ted at the· -Turloc.k Oakdale -Substation. 

6 

7 12 .. 2.2 City shall ~ransmit energy over those City 

8 · Transmission Facilities. intercon:riectin_g City ·and Turlock and 

9 shall deliv.er- energy· scheduled for deliv~ry to ·Turloc;k: · h~reunder 

10 to the Po:Lnt of Delivery, and Turlock sl").all a:r::range for· E!-Ild be 

11 responsible for the. receipt. of and for transmission service at 

1-2 and· from the P9int of. Delivery. 

13 

·14 12.2.3 If delivery can ·n<?t ·b_e made by City to, or 
.. 

·15 ·received by Turlock at, .. the Point. of Deli.very, then Turlo_ck {or 

.16 a representative it_ has authorized and designated under Section 

;-1.7 11.3 .. 1 hereof) may request· that energy scheduled for deli_very to 

·18 Turl~ck hereunder be.delivered by City to Turlock at an 

19 .. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

alternate. poin,t of delivery I and· City shall -deliver suqh energy 
, . . ' 

to such alternate point of deli"'.ery if Turlo·ck_ (a) makes · 

arrangements for transmission and delivery to an ·al.t'ern~te point 
., . . . 

·of"c~.elive;r:y:that.City (or _its $c'heduling RepresentC1:tive) is 

interconnected·with or authorized to deliver to; and tb) agrees( 

in advance, t.o reimburse City for al~ th~rd-party .costs,. fe~·~, 

expens.es., penalties or other charges associated with the 
' 

transmission and delivery of such e_nergy to such alternate point 

of delivery .in".excess of those City.·would have inci:irred if 

del.~very had been made at the Point of _Delivery; and (c) agrees, 

in advance, that any.trans~ormati~n or _transmission losses 

associated with the delivery of such energy to' an alt.ernate 
i 

point of de"iivery in excess of those losses that woulq have• 
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1 occurred ~f delivery had been made at· the.Point of Delivery 

2 .shall be for Turlock's·account. 

3 

4· 

s. Not~ithstanding .the foregqi:q.g, City shall 

·6 not be obligated to make deliveries .to an alternate point of 

7 delivery.·to the extent (i)· Ci.~y. determin~s that it. would impair 

8 ·City's ability to·meet its obligations ·to City Municipal Load,. . . . ,. . . 
~ or (i,i) it would impair City's ability to meet its obligations 

10 to Modesto, Airport ~enants, Norris Industries, other City 

11 customers or to third. parties, but ·only to the extent such· 

12 obligations were established prior to"satisfaction·of all the 

: 13 conditions of. Section 12. 2. 3 hereof.· 

14 

15 

16 13 . LOSSES 

: 17 

. 18 Losses associated with Turlock'p use of e~cess cap~~ity in 

19 ·city's Trans~iss~on Facilities shall pe c~lculated oµ an 

20 incremental basis. 

21 

22· 

23 14. · CHARACTERIST°ICS OF ELECTRIC SERVICE AND METERING 

24 

25 14 .1 Power ·to be delivered and received pursuant to· this 

26 Agreement,. shall be three phase, alternati~g current,' at a· 

27 nominal fre<lll:ency of sixty (60) hertz.· Nominal voltage at the 

28 Oakdale Point of Delivery {herein referred to as "Oakdale") 

29 shall ·be 115 ki~ovolts, .and during-.the First P'eriod and the 

30 Second Period at the Westley Tap shall. be 230 kilovolts. 

31 
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1 14.2 Turlock and City shall ·ea~h use best efforts to 

2 pro\Tide reactive power and operate their respe~tive' systems ·.so 

· 3 · . ·that ·at .all times the total delivery. of Power by ·c:i,ty to Turloc~ 
• I 

' . . 
4 .as measured at Oakdale shall be between ninety-eight (98) 

5 percent lagging and riiriety-:-eight (.98) percent leading power -~ 

6 factor. 

7 

8 ·14 .3 Metering eqll.~pment at Oakdale .shall be fiirnished,-

9 serviced, tested and maintained by Turlock and shall include 

10 ·"in" ap.d "out"" metering equipment for· the me~surement of the 

11- amounts· of both.reai.and reactive pow~r, ·and such backup 
. . 

12 metering facilities as may.be mutually agreed upon by ~he 

13 Parties . Such :metering ·equipment shall be designed . to prevent . ( . .. . 

14 reverse registration and to measure B;nd ·recor_d continuously 

· 15 deliveries .of kilowatts .. at?-d kilovars ·(integr_ated 30-minute 

i6 inten.Tals), kilowatthours and kil9varhburs. · 

17 

18 ·14. 4 Turlock shall be re.sponsible. for making· arrangements 

19. to read all meters'_ at Oakdale· qn. :the ·first Business Day_ of. each 

2 0 pilling period or at such other times. as agreed by the Parties 

21 and to· submit a. ·copy ·of all re.adings to City for its records. 

22 City sha;J..l be affor:ded·r·easonable. ~pportunity to b~ present.at 

23 such times that such meters are rea,d. Turlock will service and 

· 24 maintain storage_ media· on all recording meters / and wiil make 

25 ·data from such storage media available to· City, promptly, upon 

26 .r.equest and, if available, in a format capable of being imported 

27 electro;nically into a $preadshee~. format. 

-28 

29 14.5 If City so agrees, Turlock.shall have ~he right to 

30 designate PG&E as its agent to reatj., test and maintain all 

31. meters at Oakdale.. .In such event., ·PG&E shall assume and perform 

32 the duties and ·obligations of Turloc~ in connection therewith. 
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6 

7 

8 

9 

10 

11 

.12 

. 13 

14 

'15 

16 

... 17 

18 

. · 19 

20 

21 

22 

23 

24 

25 

26 

27 

28. 

29 

30 

14.6 Meters at Oakdale shall be sealed and the seals shall 
. . 

be broken only upon o~casions when such meters are·. to be 

. inspected, .t·ested or adjusted, and representatives of 'City shall 

be afforded ·reasonable oppo.rtu:hity to be present upon such 

occasions .. 'Meters at Oakda1e shall be tested at intervals of 

not less than once every twelve (12) mon:ths and at any 

reasonable·time upon request therefor by either· Party. Any 

metering equipment at Oakdale-. found to be defective.or 
. . 

inaccurate shall be repaired ·and readjusted 9r replaced. If 

such meter fails to re~ister o~ if the measurement made by such 

meter .during a test varies by mor·e than two (2) percent from the 

measurement made by the standard meter used in the test;., an 

adjustment to correct .all meter ;r:-·ecords of measurements- made .·by. 

such. i_naccura te ·I\leter shall be· :aja~e for a period starting from 

the date the meter registration b.ecame in error, if Turlock can . . 

. determine such date. '!'he .two (2) percent accuracy shall be 

understood to· be the average of the metered accuracies at ten 

(10) percent of rated load and at. one hundred (100} ·percent of 

rated load tested· at .unity power fa·~tor. . I-f the date when· the 

error in registration began cannot be determined, it shall be 

assumed that the er.ror has existed for a per~od of either (a) 

six. ( 6) mo:i;iths i. (b) half of the time' elapsed since the rr.ieter was. 

installed, or (c} half of 'the:time elapsed since the previous 

.test, whichever.period is shortest. If necessary the 
. , . 

cor:t.ecti'ons may be estimated from the best inform~ticin .available· 
. . 

·for the period of defect or inaccuracy. If necessary the 

corrections may be estimated from the be~t information available 

for ·the period of defect. or ~naccuracy. 
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13 

14 

15 

16 

: 17 

18 

.19 

20 

21· 

22 

23 

·24 

25 

26 

27 

28 

29 

30 

31 

•' 
32 

14. 7 Turlock shall .own all metering equipment at the 

Points of Delivery, including the primary ir:i.strumerit 

. transformers with associat~d wiring. 

, 14. 8'· Th.e ·parties shall each be responsible to provide 

equipment at the.Points o~ Delivery_ capable of transmitting 
. . 

(i.e., telemetering) data to their respective energy control 

centers if the· Parties desire" such data .. Turlock shall allow 
··.· . 
. City to access ~ts inter-control area meter· at Oakdale via 

telephone so that City .can 'download store.d hourly MW and MV1\r 

flows. Tu~lock shall also ·provide MW and MVAr meter·readings in 

r~al-tirne ·(as they occur) should City request. The specific 

. means of communicating the re~l-time data shall .. be ~utually 

<;lgreed upon.· The Parties further· agree that thei-r technical 

representatives wi11 ·meet within thirty {30) days .of City's 

request to discus.s. the specific detailp ·as to how "the dat.a will 

be provided to the City. ·within ninety '(90) days of such,.· 

r·equest, Turlock shall· provide ·city with an estimate· -of ·the . 

costs. ·and .a timetable to.' implement the provision o.f the 

. requested r~al time data. The purchasing, installation,, 

maintenance, service. or repairs of City e'quipment provided to or 

purchased by .. Turlock under this provis;Lo.n shall pe subj.ect to a 

separate agreemenl:. as to invoicing, payrnen~ and operationa1 

control. 

15. ACCOUNTING AND BILLING 

15.1 Monthly ~illing Statements 

15.1.i .city shall bill· Turlock monthly for energy 

sold and other services supplied by City and purchased by 
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2. 
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4· 

5 

6 

7. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

·21· 

22 

23 

24 

25" 

26 

27 

28 

29 

30 

31 

./ ;32 

Turlock hereunder during a month at the rates· and charges .set 

forth in Section 16 and for reserve support as provi9-ed for. in 

Section. 16.5, ·and shall deliver to Turlock a billing statement 

therefo~· ·~n. or .bef~~~ t·h~ f-ifteen~h· (15th>" day of. the succeeding 

month, o.r ·.as. soon. thereafter ~s. possible. 

15.L2 With each billing statement, City shall 

provide· Turlock with a copy of the documentation and information 

supporting· such statement. 

15 .1. 3 If the amounts of energy and other services 

~upplied during c;i. . month c·annot be determined a9curately by -City . 

·at the time· it is preparing its monthly billing stq.t~ment, City 

shall use its best estimates in prepa;;.ing the b~ll and when . . .. . .. . ' 

final, ·~ccurate arid. complete .~i1ling information becomes 

available, City shall promptly prepare and submit an adjusted 

billing statement to Turlock for sue~ month. 

.15.1.·4 For purposes of this.Section billing 

statements shali be deemed to be d~livered·by"City·and received 

by Turlock three "( 3) ~ays after deposit thereof·, First Class 

postage pre-paid, ·in the United States Maii. 

15. 2 :Monthly Payment 

· 15.2 .1 Turlock shal.l pay to City, in immediately 

available funds, all undisputed'amounts within a period of 

thirty {30) ~ays of receipt of each billing statement. 

. 15. 2 .2 Turlock shall have the option to either pay 

disputed amounts or withhold payment of such disputed amounts, , .. 

provided however, Turlock shail at a minimum pay City such 
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1 amounts billed for payro~t of Firm Class 1 Energy during a ·mqnth 

2 of the Second Period and Class 1 Energy ·during a month.of the 

3 Third Period. TUrlock's payment for such quantities shall not 
. -... 

4 constitute. accepta,B.te of such ~antities as being correct· o'r · .... · . · 

5 .appropriate. If Turlock·d~sputes a pill, it shall provide.City 
. . 

6 with a written e~lanation o'f the qpecific basis fqr ·its dispute 

7 on the same day· that it makes payment to Ci_ty hereunder. 

8 

9 Billing.disputes and the charg~s associated 

io with. late ·payments (or refunds) shall·be determined and resolved 

11 by the Parties in accordance· with Section 17 hereof .. 

12 

13. 15.2.4 Payments hereunder· are. deemed to be received . . . 

14 pn the-day tra~sferred by wire with confirmation, or thre~ (3) 

15 days after a Party. deposits the· same, F.irst Class postage pre.-

1.6 paid, ·in: the United States mail. 

17. 

18 

19 · 16. RATES 

. 20 

.. 21 

22 

16.l ·First Period Class 1 Energy Rate . 

23 The Provisional Clasp 1 Rate (as such term is defined 

·24 in Appendix D hereto) fo~ Cl_a.ss .1 .Energy delivered to T:ti~lock 
. . . 

25 during the First Period- ~s specified in Section :7 .2 .2, shall be 

26 .$17 .99 per ·MWh and such rate .shall be subject to reconciliation 

27 and adjustment by City in accordance with the procedures set 

· 2 8 for th in Appendix D. 

29 

30 

31 

lE?. 2 , se·cond Period Firm Class 1 Energy Rate 

68 
3166 



1 The Provisional· Class .1 Rate (as such term is defined 
. . . 

2 in Appendix D hereto) for Firm Class 1 Energy.delivered to 

3 Turlock '(a). from July 1, 2004 through June 30, 2005 shall be. · 

4 $15~17 ·per MWh an,d ~uch· .rate s)J.a,11. be ·subject to :i;:-eeonc.iiiation 

5 . and adjustment by c.ity in acco'rdan'c::!e with "the-.-proceidures .. an.p. . 
•' ... · 

.6 . methodology set forth in Appendix D, and (b) from July 1! 2005 

7 through December 31, 2005 shall be the rate established.pursuant 

8 to Section 16. 3 hereof. 

9 

10 

11 

12 

16.3· Third Period.Class 1· En,ergy Rate 

16.3.l .~h~ rate for Delivered Class 1 Energy 

1,3 deli vere.d to Turlock during a month_ of the Third Period shall be 

14 the Class l·Energy Rat~ determined PY· City-in-accordance with 
' ' . 

15· the procedur::3s and methodology set forth in Appendix D hereto 

16 and as set forth iri c.ity' s notice pursuant ~o Sfictiop. 16. 3 .. 2 

J 17 hereof which is applicable to the month in which such energy was 

18 delivered. 

19 

26 16.3.2 On or before May 1 of ·each.Year during the 

21 term of 'this Agreement, City shall notify Turlock, in writing, 

22 ·of the Class .1 Energy ·Rate to be· effective: for the Fiscal Year· . . . . . 

23 beginning ·on July 1 of· such Year. '-Together· with .such ~oticei 

24 City shall deliver ~o Turlock copies of work 'paper~ and other 

25 supporting documentation City _u~~lized ln determining·such ~ate. 

26 

27 

28 

29 

16.'.'4 Available and Additional Excess Energy Rate 

16.4.1 The hourly rate for Available Excess Energy 

30 or Additional Available Excess Energy delivered to Turlock in an 

31 hour during the term of this Agreement shall be the Excess 

32 Energy ·Rate determined by City .. in the manner set .forth below. 
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·13 

1·4 

15 

16 

:17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

.' 32 

16.4.2 The Excess Energy Rate for Available Excess 

Ene~gy or Additional Available· Excess Energy delivered to 

Turlock during:· 

(a) an On-Peak Hour, shall be the greater of 

( i) one. dollar ( $1. 00) per ·MWh, or (ii) the amount by· which 

seventy percent (70%) of the·"Firm On.-Peaku price per MWh 

reported by Dow Jones in the "Dow Jones NP15 'Electric·i ty Price 

Index" applicable to the·period of" determination exceeds one 

dol~ar ($1.00}; and 

(b) an Off-Peak Hour, shall be the greater 

of (i) one dollar ($L 00) ·per MWh, or (ii) .-the amount by .w:P.ich 

seventy· percent . (70%) the "Firm Off...,Peak" price per MWh reported 
' . 

in the "Dow Jones NP15.Elect:r::icity Price Index" applicable to 

the period of determinati,on exceeds ·one: dollar ( $1. 00) ·~ .. 

.. 
16 ..4. 3 In .the event that Dow Jones ceases· 

publication and reportfng.of such "F;i.rm On-Peak" ~r "Firm Off­

Peak" pricing information for NP-15, then (a} the Parties shall 

immediately attempt to rea·ch. agreement with .. ·respect to an 
. . .. .· ' . 

equivalent successor index, and (b) ·city shall conti;;me to 

c~arge, for an interim period, the ~xcess Energy Rate.i~ effect 

·on the day immediately prior ·to such ·cessation of suGh . . . . . ' . 

publ'ication until the day that an equivalent successor index i's. 
. . ' 

agreed to by the Parties, or a'final· decision resolving the 

Parties' dispute with respect thereto is·. is·su.ed ur:i.dex Section 

· 23, and {c) the Excess Energy Rate shall be· retroactively 

rede~ermined for all hours of the interim.period in th~ manner 

provided for in.Section 16.4.2, .and {d} based thereon City shall 

determine the amounts'that Turlock should have paid for 
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1 . Available. :$xcess Energy and Additional Avail.able Excess Energy·. 

· 2 . delivered to . it during. the interim period, and ( e) if Turlock 

3 has 9verpaid for Available Excess Energy. 
1 

or Additional Exc~ss 
4 . Energy· during the interim period, City· shall promptly refund the 

5 ·overpayment to Turlock.1 togeth.er with interest._ ther.eon ~om~11ted 

6 in the ·manner provided for i~ Section 17 .1 h~reof ,.· or (-f) ·i~ 

7 Turlock has underpaid.for Available Excess Energy 9r Additional 
. . . 

8 ·Excess Energy during the inter~.m p~rio.<?- 1 ·.Turlock shall ·proi;nptly 

9 ·pay the amount of ·the .underpa~ent to .. City; together with 

,10 interest· thereon computed in the manner provided for in· Section 

11 »i7 .1 hereof. 

12 

13 

·14 

15 

16.5 Reserve Support Charge 

. . 
During the Secorid Period,. Turlock. shall pay 

16 City on a monthly· basis· to reimburse City for a portion· of 

·17 City's capacity reserve costs, provided that the maximum paxro.ent 
. . . 

18 o.f° .. the :Districts duri:q.g any Year shall be $700, 000. The c;:harge 

19 for any month shall .be a.unit charge ·in dollars· per kilowatt 

20 ·month· equal· to :the total. capacity .. reserve costs paid ·by City .to 

21 PG&E for such month divided by the capacity .. of the Project as 

22 stated in Section 6. 

23 

.24 16.5.2 
.· 

Turlock's payment to City shall be equal to 

25 Turloc]\:' s On-Peak Demand for each month as set forth on Column C 

26 'of Table B-1 of Appendix B he:r:eto, multiplied by· the above 

27 determined unit charge. . During any month when the· total 

28 payments by the two Districts for said reserve support charge 

29 would bring the total for such Year tb more than $700,000, such 

30 reserve~c~arge by the Di~trict~ for said month shal~ be 

31 propor~ionately re.duced · Sl).Ch that the :$7'00, 000 annual paYm.ent is 

32· not exceeded and shall not be levied for any. subsequent month of. 
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1 such ·Year.. Further, rates determined. pursuant to Appendix D 

· 2. shall rtot include any reserve support costs. 

3 

4 16. 5. 3 .. The Class 1 Energy Rate determined by City 

5 pursuant to Appendix D· shall'·not. include any ·reserve support 

· 6 .costs, .and neither .the reserve support .charge nor;- t;.he expense's 

7 it is· intended to recover shall, as a result of this Agreement, 

8 be deemed to be the type of costs contemplat~d by· Sect:ion 9 (1) 

9 of· the Raker Act . 

. 10 

11 16.5.4 City shall not·charge.Turlock a reserve 

12 support charge for capacity reserve:costs 'i:q.curred by .City in 

13 aJ?.Y month during the First Period or the Third Period of this 

14 ·Agreement. 

15 

16 

· 1 7 1 7 .. BILLING. DISPUTES 

·18 

19 17 .1 Any refund .or amount due· under. thi·s. Agreement ·Whi<;.h 

20 is not tim'ely ,paid. pursuant to Section 15 .2 shall accrue · · 

21 interest at an annual rate compounded monthly from the date 
. . . 

22 payment., is· d'ue .. until the. date payment. is. :ma.de. T:b.e· interest 

23 rat~ appli~able to any refund or 'amount due during a given 

24 period. shall be the le.sser of (a) 'the daily "Bank prime loan" . . 
. . . 

25 ratE'. ;i:-eported by the Federal Reserve System in Statistical 
' 

26 Release. H.15, or its successor, which. is in ef~ec.t durj,ng. such 

27 period, or (b) the maximum interest rate permitted by· law~ such 
. . 

28 interest computed monthly fo'r. each month or fractional period 

29 thereof. Interest which is accrued· but unpq.id as of the first 

30 day of a calendar month sh,all ·be added to the total amount due 

31 as. of that day·and thereafter bear .interest in the s·ame manner 

32 as the principal due under the bills .. 
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1 

2 17.2 If Turlock has disputed the amount· due under.any bill 
. . 

3 rendered,. by. City pursuant t.o Section 15 .1 Turlock shall either 
. . . 

4 pay the disputed amount or withhold payment of such disputed 

·5 ~mount p~rsuant to the provisions o! .section. 15.2. _city and 

6 Turlock shall mee.t·, or otherwise disc'liss as mutually agreed, 

7 within. fifte.en (15) days after City's receipt of Tur·~ock'·s 
8 ~xplanation pursuant" to Section 15. 2,.. 2, or by mutual agreemef:Lt 

. . 
9 on the earliest pos_sible date thereafter, to ·attempt to agree on 

10 any adjustment that may be appropriate: !f the Parties do not 

11. agree within this fift~en (15)' day period, as'· it·m~y be extenqed 

12 by mutual agreement, the ·Parties shall resolv~ such disput~s 

.13 pursuant to Section 23 of this .,Agreement. Upon resolution of 

14·'· .the.dispute, refunds d~e-~Turlock or· J?ayments due .the City wili. 
', I 

15 be. made· with interest. ca~culated from.· the ·date the ·payment -.or 
. . 

16 refund was due to the date ·the refund or payment of the disputed 
.. 

· 17 amount occurs at the interest rate specified in Section 1 T.1. 

18 

19 · 17.3 If either party is not notified o~ any error in a 
. . 

2 0 bill within ( 3) years from the payment due date of the bill, 

21 such bill shall be deemed .to be correct, without recourse by 
.22 ·either Party. 

23 

24 

25 18. COVENANTS ·OF·TURLOCK 

26 

27 18 .. 1 Turlock agrees that no Power sold to it· under this 

2.8 Agreement ·shall be· resold to any private person or corporation 

29 for purposes contrary to the provisions of the Raker Act. 

30 Turlock shall have the right and option to sell Power for· resale 

31 i'f Turlock' s total monthly load exceeds its amount of Available 

32 Energy taken in such month. 
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9 

18.2 Turlock warrants that the quantity of Requ~sted 

Monthly Class 1 Energy shall be determined in compliance with 

the applicable· provisi.ons of· tlie Raker Act both as to purpos.es 

of' .use' and location of consumer's point ·of utilizc;ltion and, when 

re,ques·ted by City I Turlock shall demonstrate such compliance to 

City. 

18.3 Turlock warrants that City shall. not be liable for 

10· any disputes arising.between Turlock and Modesto regarding .the 

·11 Allocation Agreement. 

12. 

13 18.4 Turlock agrees to grant to City such permits for 
. . 

14 installation, ·operation. and I11:aintenance:· of· structu.res ah-4 · 

15 equipment . on T~r:lock Is.· ·~eal. property and' such rights 'of' access 

16 as may be required for the purposes of this Agreement. 

17 

18 

-19 19 .· . COVENANTS OF CITY 

20 

21' 

. 22 

23 

24 

25 

19.1 City agrees to grant ·to Turlock such-permits for 

installation, operat~on and. maintena~c~ o'f structures and 
. . 

equipment on City's real property and such r.igh.ts .of access a.s 

may be required for the purposes of this Agreement. 

26 19 .2 ·City agrees to maintain· and operate City'·s 

'27 transmission and generation facilities consistent with Prudent 

28 Utility Practice. 

29 

30 19.3 City s~all use its best efforts to install, operate 

31 and maintain such equipment as is necessary to provide to 
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1 Turlock a continuous excha:q.ge ·of ·-informa.tion regarding the 

2 Ci.ty' s. generation and transmission faciiities and loads. 

19. 4 City. shall provide Turlock copies of ali rate tariffs 

5 and· agreements betw.een. City and thir.d ?arties .which may affect 

6 the rates and terms and conditions of this Agreement. 

7· 

8 

9'. 20. RESPONSIBILITY 

10 

11 

12 

. 13 

14 

15 

16 

Each- Party shall at. its own -ri.sk and e:kpense, in accordance 

·with ·Prudent Uti.:J._ity P~actice, maintain. and keep ·i~ good and 

safe condition and carefully. operate .its own propE;Jrty· and .: · · 

facilities used in .:delivering, metering or rec~iv~ng. Power 

hereunder. 

. ·17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

. 29 

3.0 

31 

,.: 32 

· 21. 'UNCONTROLLABLE FORCES 

· 21. 1 Neither Party shall be considered to be . in default ·in 

the performance of any of its obligation~ under this Agreement 

when ·a. failure. of. perforroanCE? ·shall be due to ·uncontroll.able · 

Forces. Except to the .extent expressly provided to the· contrary 
. . 

in Section 21.3 hereof, the term Uncontrollable Forces shall 
. . 

mean any cause beyond· the control of the Party affected, 

including ·but not restricted to, failure or .threat of failure of 

faci~ities for sto.rage of water, generation or transmission o.f 
. . . . . 

Power, including·the f~ilure of PG&E t:r-ansmissiori facilities or 

the transmission facilities of others, flood, earthquake, 

tornado, storm,. fire, :L'ightning, epide~ic, war, riot, civil 

disturbance, or disobedience, labor dispute, labor· or material 

shortage, sapotage, restraint by court order or order of, a 
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1 .governmental agency or authority, and action o:r non-action by, 

2 or inability to obt~in the necessary authorizations or approvals 

3 fro;m·any governmental agency or authority, other than the . 
. . . 

4 ~arties or their Governing Boards,. which by exer'cise of due 

.S dlligence such Party could not reasonably .have b.een expected to 
. ' 

6 avoid and which by exercise of due diligence it has been unabl~ 

7 · to overcome. 

8 

.9 21". 2 Nothing. conta~ned herein shall be construed so as to 

10 require .a Party (i) to settle· any strike or labor dispute in· 

11 which it may be involved or (ii) to agree to any terms or 

.12 .~onditions of fi?ancing or obtaining authorizations or approvals 

13 which that Party.deems unreasonable or burdensome. 

14· 

15 
. ' 

21. 3 Uncontrollable Forces· which would excuse the "Parties 

16 "from· fulfilling their obli~ations hereunder during the Second 

17 Period shall· not include: . 

18 

.19 (a) InadeCil.J.acy of water· for generation of electric 

20 energy caused by ·a ·drought;. 

21 

22 (b). Failure of Project facilities for storage of 

23 water, gen,eration or transmission of Power, except f.or cases 

24. whereby a· portion of Project facilities are damaged or 

25 destroyed, or .shut down. in acc.ordau"ce with Prudent Utility 

26 . Pr~ctice ·to prevent imminent· ·and· substantial damage or 

27 .destruction; provided, however, that in such cases City's 

28 obligations shall be excused.but only to the extent provided for 

29 in subsection (c) below; 

30 

31 (c) Failure' of PG&E facilities or the facilities of 

3.2 others to· deliver Turlock' s Firm. Class 1 Energy to the Point of 
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1 

2 

3 

4 

5 

6 

7 

8 

·9 

10 

11 

·12 

13 

14 

15 

16 

17 

18 

1·9 

20 

41 

22 ... 
23 

. 24 

25. 

·26" 

27 

28 

29 

30 

31 

.i 

Delivery;'provided, however, ·that. (i} such obligations ~ay be 

excused but only to the extent that PG&E or such other entity 

providing energy or transmission· s.~:i:-vice curtailed or . 
.. 

interrupted .such transmission ·service for reasons beyond its 

control and City could not obtain alternate ene~gy at the Point 

of riel·.:Lvery 1 ·alternate transmissi.on services, or .alternate means 

of delivering Energy after exercising due diligence; and'. (ii) 

provided, further.,. that in. th.e ·event Project facilities are 

damaged or destroyed as provided in subsection (b) hereof and a 

failure of PG~E facilities :or the facilities of others occurs as 

hereinapove provided, .then the Parties agre~ that Project. Energy 
. . 

shall be used (1) first,'. to meet. the requi_rements of City 

·Municipal Energy, and (2) second, to meet .the Class 1 Energy 

-requirements of the Districts und~r the Rak~r A~t, and (3) that 

.if, aft;er .·mee~in~· the requirements· of ·c~ty Mu~iclpal Energy, 
. . 

there is not sufficient remaining ·Project Energy to meet the 

total. Class 1 · En~r.gy .needs of the Dist.ricts, then sy.ch remaining . 

Project E~ergy· shall be propor.tioned betwe.eri the Districts on 

·the basis of ·their respective sh~r;es .of the to.tal of their· Class 

1. Energy ·needs; and (iii) provided,: ·:further, that in the event 

superseding state or federal governmental authorities act to 

'control such allocation then the allocation ·to be-used by:City· 

"shall be consistent with such state or federally established 

priorities . 

,.. 
· 2L 4 If eith.er· Party is unable to f-µ.lfill. any of its 

obligations under this .Agreement by reason of Uncoritroll.able 

Forces, such Party shall give written notice as expeditiously.as 

possible of such ·fact to the other ·Party and shall exercise.due 

'diligence to r~move such 'inability·with'all reasonable dispatch. 

In such even~, the Parties shall diligently and expeditiously 
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1 determine how they may equitably proceed to carry out.the 

2 :objectives o.f this Agreem,eht. 

3 

4 

5 22. · INSURANCE AND LIABILITY 

6 

. 7. .22.J,. Du~ing the term of this Agreement, each Party shall· 

8 submit certification .of sel.f insuranc.e- or evidence of .coverage 

9 obtained .··from, commercial ·carriers, in a form acceptable to the 

10 othEp~· .. Party'· ·describing the levels. of ·coverage for Workers' 
. . 

11 Compe~sation, comprehensive general liability insurance, 

12 · comprehensiye automobile liability insurance ?-nd airer.aft 

13 liability insurance. Such certification or. evidence of coverage 

14 shall be supplied <;tnnually. 

15 

16 

·17 

18 

22. 2 Responsibilities bf the Parties 
·.• 

22. 2 .1 . Each ·Party shall take. full· responsibility. 

19 for performance of its obligat~ons under this Agreemen.t and 

20. shall .bear all. losses and damages directly :i;:-esulting from such 

21 · performance. Each Party shall : i:ndernnify, hold harmle~s and 

22 assume the d.efense of'. the other Party, its gov~rning· board; ··the 

23 members o'f its governing aboard and . its Off i?ers I agents and 

24 employees from all claims, loss, damage, injury, and liability 

· 25. ~f any. and ~very kind res.ulting from injurfes to or death of 

26· persons, including.e:rilp·loyees.of either:Party, ·.arising out.'of·ar 

27 . resulting from performance or nonperforµi.ance of t:hi:~ Agreement 
. . 

28 o.r any action undertaken in 'furtherance ·of this· Agree~ent by the 

·.29. indemnifying Party or ·its agertts,. employees or contra.'ctors,· 

3 O except to the extent ·that .. any such claim, loss, damage, injury 

·31 or liability is proximately caused by the· willful misconduct ·of 

32 the indemnified Party, its governing board, the members of its 
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1 

2 

3 

4 

5 

6 

·? 

8 

9 

10 

11· 

12 
13 

14 

· 15 

16 

17 

g~verning board· and its officers,. agents, ·employeE?;S or 

contractors. 

22.2.2 Inqemnif ication provided above shall not 

apply ·in any instances 
0

0f
0 

sole willful "miscionduct of .. a ·par_ty., . 
· .. ·· 

its Governing Board and its members,. officers, rep_resentatives~ 

.agents or employees. 

A Party's obligations under·this Section to . . . . . 
. indemnify ._and hold ·harmiess the other Party. shall not be limited 

. to the amount of .insurance· proceeds, if any, received. _by' the 

Party ·-being indemnified .. 

22. ~. 4,: ·. Eacb, ··Party. shall b_e · re.sponsible for 

protec.ting i.ts facilities ··from. po.s~_ible damage· by·_reasqn. of 

.electr·ical .d~sturbance_i? .·or faults caused. by the ·operation, 

fail.lty. op~ration, or nonoperation of the other Party's .· ·· · 

18 .facilities,· and such other Party shall not be liable for any 

19 · suc;h. damages so caused .. 

20. 

21 

22 23·. RESOLUTION OF .DISPUTES AND .ARBITRATION 

23 

24 23 .1 It is· the intent of the Farties that best .efforts· 

25 will be used to set.tle all dispute-s .c;;_risip.g under this Agreement 
. . . . 

26 as a matter ·of norm~l bu~dness;: Failing such :r:·esolution· the 

·27 procedures set forth u~d~r this Section_23 shall be utiliz~d, 

28 subject to the provisions of Section 17·., if appropriate. 

29 

30 23.2 The Party initiating a dispute shall submit ~ts 

31 written notice to the other stating completely the nature of the 

32 dispute and the speQific grourids therefore. 
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1 

2 23 ;2 .1 Upon -receipt. of the written·notice·of. 

3 dispute ppecified in Section 23. 2, the· Parties shal1 meet within 

4 "15 days to attempt, in ·good faJth, to resolve: such dispute . 

. "5 . 

5.. 2'3.2.2 .If the Parties are.Unable,. ·within five days 

7 of the initial meeting, to resol:ve such, disput~, each Party 

8 shall prepare·a written statement setting· forth its 
. . 

· .9 understanding of the·nature of ·the diqpute and the reasons for 

10 th~ position taken. . Copies of the written. statements ·Shall be 

11 submitted to a management team .consisting of the General .Manager 

12 of City 1 s · Public"utili~ies Commissior,i· and .TurlockJs General 

13 ManagE'.r within 15 days of .the.initial meeting. · 

14. 

15 · i3: 2'. 3 · If the dispu.ting ·Party· fails .to deliver its 

1'6 written-statement.within tb,e time specified in S'ection 23 .. 2.2, 

17 such Party shall be deemeq to-have waived all present and' future 

18 claims .with respec.t of such· dispute. 

19 

20 23. 3 The management team and the.ir advisors shall meet' 

21 within five days. of receipt of each· Party 1 s written. statement to 

·22 attempt t;:o resol.ve .the dispute. 

23 

24 23.3.1 The management· team shall use· .best effqrts 

25 to attempt to· re.solve th8' dispute to the satisfaction of the 

.. 26 Parties ·within 30 days of. receipt of .the written statements .. 

27 The P~~ties may agree to ext~nd the time periods set forth in 

28 Section 23.3 and 23.3.1 . 

. 29 

30' 23.3.2° 'If the management team fails j:o resolv~ any 

31 dispute within the period provided in Section ·23. 3 .1, either 

32. P~rty may commence arbitration under Section 23.4. 
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23.3.3 ·If the disputing Party fails to comrhence 
. . 

3 · a:i;-bitration- in within fifteen days after the end of. the. 3.0-day 

4 period· s'tated. in Section 23. 3 .1, the. dispu.ting Party· shail."be 
. . . . . . . 

' . 
5 · deemed· to have waived all .present and future claims wi·th. respect 

:6 to such.dispute. 

7 

:.: .. 

8 23. 4 The Parties agree that all disputes ·arising under· , .. 
·9 · this Agreement that have not been resolved· after conclusion of· 

10 the procedures set forth. in Sections· .23. 2 and 23. 3 shall be 
: . . 

11 -.settled t~ough binding arbitration as prov~ded.in this Sec~ion 
.. 

· 12 23. 4 providing such arbitration is commenced in. ·acco'rdance with 

13 Section 23.3.2. 

14 

15 23·.4.1 Exce:pt as .. otherwise provided in this Section 

16 23-.4, the arbitration shall be governed by the Commercial 
. . 

1 7· Arbitration Rules of the· American Arbitration Associat:l.ori '(AAA) 

18· from time to time in ·force. Not;wit.hstanding such rules (1) · . 

19 discov.E?rY shall- ·be· permitted and the provisions of Califqr~ia. 

20 Code of Civii P:r;:ocedures Sectibn ~283. 05, ·are incorpo:rated by. 

21 reference herein except that the Parties· shall not use . . . 

22 int:e:rrogatq~ies a_s a means of· discove~r:y and (2) ·if such. rules 
. . 

23 and .Provisions as herein '.m~dified shall. conflict w~.·th the laws 

24 c:Yf. the State of California then in force, ·that law .shall gov~rri. 

25 
.·: 

26 23.4.2 Ei th?.r Party may· commence arbi tra ti on by 

27 serving written. notic:e on its intent to commeI?-Ce arpitrati.o!l 

28 upon the other Party within 15 days after-the end of the :30-day 

29 period provided in Section 23. 3. L Such Party shall be termed 

30 the "Initiating Party." Should either Party fail to commence .. 

. 31 arbitration within this time period, the Parties shall be deemed 
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.1 to ·have waiv~d all present and· future claims with respect to 

. 2 such dispute. 

·3 

.4 
. . . 

The written :r;i.otiqe shall expres·s the· Party's 

5 .. intent to institut~ arbitration under. this Agr~ement and sh_all 

6 ·in adequ~te. d~l::ail set fqrth the· nature of the dispute, the 

7 . issue .to be arbitrated, the Party's posit.ion thereon and the 

8' remedy· sought be such-arbitration. 

9 

10 23. 4. 4 -Within 21 days. of the receip!=-. of the notice 

11 commencing arbitration arid statement of· the. dispute. and proposed 

. 12 rei:nedy required under Section 23. ·4. 3 ,· the other· Party. shall · 

.13 f$~rve a written ·reSJ?OilS.~ upon the Initiating Party stating it's 

14 .un~~rstanding of the ~ssues in dispute, its position thereon," 

15 the reasons suppo~ting it-~ :posi t~on and its proposed remedy. 

16 · The. statements reqliired under. -Sec_tion 23. 4 .J and 23. 4·. 4 .shall 

17 constitute the.subni.ittal .. statement. 

18 

19 23 ~ 4. 5 · Within 3 0 days aft.er ... delivE3rY of the 

20 ID;.ltiating ~ar.ty's·written_notice-to.cornmence arbitration, the 

21 Parties shall meet for the purpose of s:electing three impaz-tia'l 

22 · arbitrators. ·I:r:i the event the .. Parties are unable ·to agree on·· 

·23 the selection of three arbitrators at such meeting, they shall, 

.24 within ·15 calendar.days of such meeting, request the American 

25 Arbitration Association (or a similar organization if the 

25· American Arbitration Association $h?uld not· at. tha.t· time· exis.t) 

27 to provide· a list of .five impartial ·arbitrators t·rom which to . . . . . : . 

28 select the necessary remaining arbitrators. Within 30 days 

29 after the date of receipt. of· such list, the ·Parties shal1 take 

30 turns striking names from· said list until three ·arbitrators have 

31 been selected. The arbitrators·selected shall be available to 

32 serve and shall be skilled and experienced in the field of the 
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' l displ,lte and ·no person shall be eligible· ·for appointment as an 

2 arbitrator who is a direc-.tor, officer ·or· employee of either of 
. . . 

3 the PartiE:ls or is otherwis.e interested in the matter .to be 
. . . 

4 a:rbitrated. Within :ten days after such selectic:m, ·the Parti·es 

·8 23 .. 4.6 Within 10 calendar days ·after the selection. 

9 of the arbitrators~ the Parties shali meet with '.the arbitrators 

10 to establish a schedule for discovery, ini tiai he.aring, the. time 

l'i for· the arbitrators to issue a decision after· the close. o"f 

12 hearing· and the rules for consideration and presentation. of the·. 

13 · arbitrators' decision .. 

:)-4 

·15 23.4:.7 The Parties may settle at any· time before 

16 'the issuance of-the arbitrator's decision. 

17 

18 .23.4 .. 8· Th.e decision of the.arbitrators shall accep:t 

19 one :Party's .propo.s~l and .shall in~lude fL~idings" .with re~pE?ct tC? .. 

·20 the 'issu·es involved.in the dispute. The a:r.bitrators' sh~ll make 

21 their -decision in accordance with Prudent Vtility Practice and 
•. . . 

22 applicable standards of law. An agree~erit of any two of the 

23 arbitrators to ·accep·~ a· Party'·s· position shall cons·tit:.ute the 

24 decision of the arbitrators. The arbitrators may not grant: any 
. . . . . 

25 remedy or relief which :\-s ·inconsistent with this Agre~ment. · .The 
.. •: 

2 6 · arbitrc;itors shall $pecify the· time wi thiD; which the ·Parties 

.27 ·. shall comply with the decision. In no event shall the 

28 arbitrators' decision contain findings ·on issues not contained 

29 in or grant.a remedy beyond that sought in the submittal 

3 0 statement,.. 

31 
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. 1. 23.4.9 The decision o·f the ·arbitrators may be· 

2 enforced by any court or agency having jurisdiction over the 

3 Party. agai~st whom the decision is· rendered; 

4· 

5 23. 4 .1 O ·should a .Party. faiT to· r.espo;nd ·to the 

6 .schedule es.t;.ablisbed under Sectiop.· 23. 4. 4· ·in a timely manner, 

7 .j:hat Party shall be d~emed to .have waived all preseI?-t and future 

8 ·claims with respect to suc:ti,'disput·e. $uch schedule may .be 

9 modified by .agr~:~tnent of the Partie·s. 

10· 

11 .. 23. 4 .11 . The arbitrators shall' .have no a:uthori ty I 

°12. power ·or jurisdiction· to ·alter,· amend,. ·cl;Iarige, modify, add to, 

· 13 or subtract .. from. any· of .the .pr.ovisions. qf this Agreement, nor. to 

14 cons.id.er.· any- is·sues arising other than. from the language in and · 

15- authority derived from this Agr.eement. 

16 

1 7 2 3 . 4 .12 " The Parties agree that the· decision of: the 

· 18 arbitrato~s shall:. be binding upon both· Pp.~ties an¢l. that the 

l.9. Pa.rties shall take wpatev~r action iS, reqt,lired to. ·comply with 

2 Q · . the a~cepted proposal. 

21 

22 

23 

. ·24. 

25 

26 

27 

28 

29 

30 

31 

32 

23.4.13· Any and all expenses, excluding attorney'·s 

.fees, ass.ociated with the arbitratiqn shall ·be borne by the. 

nonprevailing' Party except that if ·a r.e~olution of .,the dispute· 
. . 

is.reached before the arbitrators issue an award, such expenses 
·~ 

·s·hall be ·borne by the Party which commenced the.arbitration. 
, , I 

Each Party shall bear its own attorney's fee. 

23 .. 4 .14 Sh~mld. any Party fail to abide by the 

decision· of the a~bi tr.at.ors, the oth~r. Party IDC?.Y immediately 

seek relief in law or equity as may be appropriate.. In such·· 

event,. the prevailing Party shall be entitled to any. damages, if 
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1 any,. caused by· the non-prevailing ·Party'' s failure to· abide by 

2 the· arb.i tra tors' . decision, and ·expenses CC3;USed by the " . 
···. 

3 enforcement of the- arbitrators' decision,· including, but not 

4· limited to, attorn~y fees. 

. . 
9 24 .1 This Agreement shall terni.inate as . of 'July l, · 2015,. 

10 unless it is terminated earlier by'. the .agreement ·of tl).e Parties 

11 or by either Pa.rty pursuant to this Section 24 or Section _25. 

12 Termination shall 'be a r~me'dy .of last. resort for materlp.l breach . . 
. . 

13 .o'f this. Agreemer+t, to be exercised .only after the Parties have 

14 '.. ·exhausteQ. all ·other remedies provided for in this Agreement. 

15 

16 

·. : 

· 24. 2 After. termin~tion pursuant to this .. Section 24 or 

17 S~ctic:in 25, a11 rights provid.ed. ·under this Agreement shall . 

. 18 terminate, and neither .Party shall· claim or .assert any 
. . . 

19 continuing right to .receive pe.rformanc~ of the ·Othe:i;:- .Party' S 

-26 obligation under this. Agreement.· Notwithstanding the. fo·r.egoing, . 
' . . . . 

21 any suc.h termination of this Agreement s.hall not release either · 

. 22 Party from any liability· und~r · this Agreement, whether of 

23 .. indemnity o;;. otherwise, which ha.d accrued ·or which arfses out of 

24 any claim, other than ':for '.Power or services provided. under this 

25 

26 

27 

2.8 

·29 

30 

31. 

3.2 

Agreement, that had accrued at the time of termination. Any 

right to .. the payment.· of money for transacti~:ms 'occurring prior 

to the termination shall COJ:?.tinue, and the provisions· .of Section 

17 shall continue to apply to such right to the payments of 

money.· 

24. 3 Upon termination or expir.at:ion of this Agreement (a·) 

the respective rights .and obligations o.f the Parties with 
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·2 

3 

4 

5 

6 

7 

.8 

9 

10 

11 

12 

13 

14 

15 

16 

\ 17 

18 

19 

20 

21 

22 

. : 23 

24 

25 

·25 

27 

28 

. 29 

30 

31 

: 32 

respect to the' purchase,. sal.e or delivery of energy from the 

Project shall be governed ;by the.Raker Act 1 and (b) each Pa:r;:ty 

agrees for the beriefit ·of the other Party that· ·it. shall not 

thereafter assert that this· Agreement was, or was i.ntended to1 

less·en, affect or impair in· any. manner the righ~s,. bt=nefits or 

· privi.leg.es of the other Party ·acquired .or existing throug}?. or by 

means of .. the. Raker Act. Notwithstanding the prov:isions of 

Section 24.2 hereof 1 the Parties specifically intend· and agree 

that this ·section 24. 3 shall survive any ·.termiriation and shall 

be and ·remain binding on the.Parties upon expiration ·of this 

Agreement. 

25. RROTECTION CLAUSE 

25.1 Neither Party to this Agre-ement shall i:nitiate, 

cause; ·support or ·engage in any attempts to frustrate the terms 

and· conditions .. or purposes of this Agreement or the Raker ~ct to 
' . . . 

the extent the attempt·would affect .the terms and conditions of 

this Agreement .or the Raker Act. 

25.2 The P·arties shall jointly defend this Agreement.and 

.the Raker Act against· any ·acts, attempts, orders or decisions -

judicial, legislative, regulatory or administrative - that.would 

·adversely affect the basic terms and Qonditions of this 

A'.greem~nt. 

25.3 If any subsequent judicial 1 regulatory1 legislative 

or administrative act, decision or order preclvdes either Party 

from substantially. realizing the ben~fi ts of this Agr~ement ,· the 
. . 

Parties shall use. their best efforts to· amenq this. Agr.eement to 

the end that the mutual benefits· of ·this Agreement will be 
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1 realized by both Parties throughout the term o.f this Agreement. 

2 If, after diligent and good faith effort by both·Partie.s, this 

3 Agreement cannot be so amended to prevent .the ·subs~antial 

4 depriv-~t:i..on of· the benefits 0:4 this -Agreement to either Party, 

5· then at any time after .orie ·(1) y~ar .afte~ the occurren~e o:l:. ·the 

6 action" ~hich caus~s 'such· substantial deprivation provided such 

7 action is still in effect at the.time, either Party shall have 

8 the right to terminat~ this.Agreement. upon advance written two 

9 and one-half (2 %) years notice.· 

10 

11 2 5. 4 In· the· event ·of a. dispute as to how best to amend 

12 . this Agreement pursu~nt to. Section· 25. 3,. either Party·· may,· ·at 
. . 

. 13 any· time,· re~er the mat.ter ·to· the management teru:n _for resolution 

··11i ·pursuant to the terms-of Section 23.2 and 23.3.·· If the 
.. . . 

·15 ·. management team fa.ils ·to reach an agreement the matter shall be 

16 

.. ·17 

1,8 

19 

2·0 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

/ 32 

referred to arbitration pursuant to s.ection 23 .-4 provi.ded,. 

however, . (a) that si:ich arbitration· shall pe. nonbinding, (bf the . . . : 

arbitrators shall. have _the ·authority to issue" .a decision .. reached 

in accordance with the standards. of Section .23.4.-8 ·but not 

.necessc;lri_ly based entirely·on eit_her Party 1 s.proposai and (c)· 
• • 1 • 

Section.s 23. 4. 9 thro.ugh 23. 4 .14 shall not apply. If the 

decis"ion of th£? arbi trato~s ·is not. accept_able to ·:both P~rti~s · 

and they do not .otherwise. agree how_. to amend this- AQ"reement, 

either ·Party may.seek relief in a court of competent 

jurisdiction. 

26. SEVERABILITY 

Except as .-provided pursuant .to Section 25, in the event 

·that any of the terms·, covenan:ts or con,ditions of this Agreement 

or the. application of any such term, covenant ·or condition shall 
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1 be held invalid as to any person or circumstance by any court 

2 . having, or by the Secretel:.ry of the DepartmE?nt of Interior to the 

3 extent that· the Secretary has jurisdiction in these:matters, all 

4 other te~s, ·covenants or conditions of this·Agreement and their 

5 applica~ion shall not be affected.thereby, but shall remain in 
~·~ 

6 force and· e·ffect .unless a court. ·holds that the· provisions are 

7 not separable: from all other provisions of this Agreement. 

8 

9 

.10 27. ·WAIVER OF RIGHTS 

11 
. . 

12 ·.Any· waiver .at any: time by .a Party of its rights with 

13 respect to a default or any. other matter arising in connection 

14 . with this Agre~ment sh!3-ll not ;!:>e. deemed a waiver with respect to 

15 any subsequent default ·or matter. 

16 

. 17. 

18 28. THIRD· PARTY RIGHTS 

19 
·20 This Agreement is for the sole benefit of .the Parties and 

:: . . 
21 .. shall not be construed as granting.rights to any pers~n other 

22 · than the Parties .other than su.ch, provisions affecting the 

23 Districts as provided h~rein ·or imposing obligations on· any 

24 party: or granting rights tq ·any pers-on other ·than a Party. 

25 

"26 

27 29. GOOD" FAITH 

28 

29 Each Party shall use its· best efforts and work diligently 

30 and in' goo~ faith to·· carry out the obligations imposed by this 

31 Agreement. 

32 
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·10 

.. 11 

12' 

13 

14 

15 

16 

17 

18 

.19 

.· 20 

21 

22 

. 23 

24 

.25 . 

. 26 

27 

28 

29 

30 

31 

/ 
•' 

3 0 . DILIGENCE 

Whenever.any act ;ls required to be perform~d under the 

term:;:; ·of this Agreement" and· the manner in whicl:_l -such a.ct is ... to 

pe pe~formed is not othe~ise speci~ically detailed, then such 

act shall be performed· in a: diligent and timely manner in 

accordance with Prudent UtiLL ty .Practice. 

31. - TIME IS OF· THE ESSENCE 

Time is of the essence with reference to all provisions·of 

this Agreement. 

32". .APPLICABLE LAWS 

Exc.ept as otherwise required py law, this .Agreement is made 

under arid shall be deemed to'be governed by the.~aws of the 

State 6£ California or the laws of the United States, as 

applicable .. 

33 .. EXAMINATION OF RECORDS 

Autho.rized representatives of each Party ·will be permitted 

upon.reasonable notice and at' reasonable times to vi:?it the 

offices of the other Party and to. examine and copy all rec.ords 

and papers pertaining .to· this. Agreement, provided that any 

records and papers which are exempt from disclosur~· shall be 

89 
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1 ·properly safeguarded.by.each Party·so as to ensure their 

2 eontinued exempt status. 

3 

4 

.5 3:4. DELIVERY OF DOCUMENTS AND ·DATA 

6 

7 Each Party agrees, upon request by·: the other Party, to 

8 .make, execute and ~~liver any and all documents and data 

9 reasonably .required to implement this Agreement. 

10 

11 

12· 35. QUARTERLY RECONCILIATTONOF AVAILABLE ENERG:Y 

13. 

14 35 .1 Commending with the first quarter of calendar year 
, •• ' • r 

15 ·2oos and qu~;r:-terly thereafter during .t~e ~erm of this .. ~gre.ement, 
. . 

· 16 Available Energy shall. be reconciled 'by ·ci:ty in accordance 'with 

· 17 provisions. of ·App.endix F hereto. 

18 

19 35 .2 A c9py' of such. reconcilia:tion, 'together with notice 

20 of the applicable remedy, if .any: that City elects with respect:. 

21 to the· quarter ·of determination shall be provi<;:led to Tu:r:-lock 
' . 

2 2 ·within the time arid in the manner provi.deq in Appendix F .' 

23 

24 

25 

3 5. 3 The payment of monies d,ue and the supply-- and 
. . 

scl,ieduling of energy in respect of ·any ·such·'.quarterly 

26 'reconciliation shall be made or supplied by City or Turlock, as 

· · 2 7 the case may be, within the 'time and in the manner provided 

28· therefor in.Appendix. F. 

29 

30 35;4 City shall provide Turlock promptly, on a non-binding 

31 'basis, ~uch estimates City·m~y prepare from time to tim~ in the 
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·6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

normal course of business.of ex?ected Project Energy and' 

expected City Municip~l ·Energy for future months: 

36. RE~ATIONSHIP OF THE PARTIES 

:.The covenants, obligations, and liabilities of each Party · 

are intended to be several and no~ joint or collective and 

no.thing here.in contained shali be construed to create an 
. . 

ass.ociation, joint ventu:r:e, trust,. or partnership, or to impose 

a ttust or partnership covenant i obligation· or liabil·i ty 'on or 
.. 

with. rega~d to either .P~rty. Each Party shall-be individually· 

responsible for ;L ts GWn ·covenants,· ob.liga~ions, and liabilities 

under .this ·Agreement . "· ·~either party shall be under the con tro 1 
~ . . 

of or shall· be deemed to control the". other Party. Neither Party · 

shall be the.agent of or have the right or power to bind the. 

other Party without its· express written consent, except as "" 

expressly provided in· this Agreement. 

21 .. · 37.. ASSIGNMENT . 

. 22 

23 

24 

25. 

26. 

27 

28 

29 

30 

31 

32 

37 .1 All covenants and agreem~nts contained in this 

Agreement shall inure to the benefi.t of City and .Turlock and 

their ~espective·successors and assigns; proyided, that nei~her 

Pa~ty may transf~r or· assign its irtt~rest or ~ights under.this 

Agre-ement without written permission of the 'other )?arty, ·which 

such written permission shall not be unreasonably.refused. No 

such permission shall· be required. in the ca.se of the transfer or 

assignment of a Party's int.erests or rights or the assignment of 

the security int~rest therein to the.following:. 

91 . 
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1 ( i) any trustee or se~ured party, as security 

2 for bonds or other indebtedness, present· or ·future, and such 

3 trustee or secured p·arty may, if .so empowered,. sell or otherwise 

4 realize upon such security· in foreclosure or other suitable 

5 proceed~ngs, possess or take control ·thereof ·or ·cause a rec~.iver .. 
. ,. 

6 to be appointed with·respec~ thereto and otherwise succeed to 

7 all interests and rights of the Party making the assignment; 

8 

9 (ii) any entity .acquiring all ·or substantially 

10 all' the. property of the Party making the trans·fer; .or 

11 

·12. (iii) any .entity. into .which or with. which: the 

13· · ·Pa_rty .. making the transfer may be ~erged, consolidated or · 

14 affiliated. 

15 

16 37 ~ 2 Notwithstanding the provisions of· Sec_tion 36_.1, 

17 neither Party ma,y. t.ransfer o+ assig:rl_· its rights or· obligations 

18 for the purchase or .sale ·of Power -unless .. such transfer or 

19 assignment does not vioiate the terms. and conditions of the 

20 Raker Act. 

·21 

22 

2 3 3 8 . AMENDMENT 

24 

25 38.1 Except as provided· for expressly herein·, ·neither. this . ;;,,~ 

26 Agreement nor any terms ~ereof may be amended, supplemented~ · 

27 waived or modified except by an instrument in writing executed-

28 by the City's General Manager of Public Utilities and Turlock's 

·29 · General Manager. 

30 

31 38.2 .Any amendment, supplement· or modifications to any· 

32 . appendix to this Agreement shall not cons.titute· an amendment of 

. 92 
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1 .the Agreement. Such amendments, .supplements or modifications 

2 shall become effective upon.": app:r:oval by the .City'·s General 
' ' 

3 Manager·of Public Utilities and Turlock's General Manager. 

·4 

5. 

6 · . 3 9 . EXTENT ·OF AGREEMENT 

7 

.. 8 This .. _Agreement represents the· entire 'artd integr?t.ted 

9. ·agreement. between City -and· Turlock and supersedes all prio.r 
. . . 

10 negotiations, representati'ons or ag_ree,ments, · eith.er Written or 

11 oral, un;less · sp.ecifically incorpor~ted into' this Agreement by 

·12: .·wr±ting ctmtained herein. 

13 

14. 

· 15 40. ·CONSTRUCTION 

16 

17 Arnb'iguities· in the wording of 'this· Agreement· shall. :q.ot ... be 

18 construed for. or against·. either Party arbitrarily but shall be 

19 . cor:-strue?-·. in·. the manne~ wh~ch most accurately reflects. the 

20 intent of 'the Parties at the time of execution of this ·Agreement 

21 and is otherwise consi~tent with. the nature of the obligat.ions 

22 of the Parties with respect . to . the matter being construed . 

23 

24 

2 5 41 . CAPTIONS 

26 

. ' . 

27 .All indexes, titles, subject headings, section titles and 

28 similar items .are provided for the purpose of reference and 

·29 convenience and are not intended to affect the meaning of the 

· 3.0 contents or scope of this J?.greement. 

31 

32 
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7 In all media releases and reports . that are issued or 

· 8 · prepare~ for this :Proj.ect, .city and TurJ,ock shall ·use reasonable 

'9 efforts to m~ntion both Parties.. 

10 

11 

. 12 43 . NOTICES 

13 
. . . 

14 ·A.ny notice., demand or :i;:equest prov:).-0.ed .for in this 
. . 

15 Agreement shall.be in writing and shall·be de~med properly 

16 served, given or made if delivered in person or sent by first 

17 class United States ·mail, postage prepaid, to: 

ts 
19 
20 

.• 

TO CITY: 

21 .General Manager 

22 Public Utilities Cormnission · 

23 City and County of San Francisco 

24 1155 Market Street 

25 . San Francisco, California 9410"3° 

26 

27 ·TO TURLOCK: 

2 8 General Manager 

29 Turlock Irrigation District 

30 ·333·East Canal Drive 

31 P.O. Box 949 

. 32 Turlock, California 95381.:..0949 

94 

3192 

. "·· 



1 
'•. 

2 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

1.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

·The.names and addresses·of the above recipients.may be 

.changed by.appropriate notice from one Party .to·the other. 

44. MD'J,'UAL RELEASE 

Concurrent with the execution of .this"Ag:r:eement, the 

Parti~s agree to release and settle all claims each Party may 

'have- against the. other arising from or ·related to .the Prior 

·.Ag:reemerit ·by entering '-into and. executing. a mutuai release 

agreement subst~tially in the form attached hereto at Appendix 

E. 

45. RECISSION·OF NOTICE 

~ity hereby .rescinds that certain notice of terminati·on qf 

the Prior Ag:i;:-eement hand delivered· by it to Turlock on .Augus·t · 

13, 2001.· 

46 .. EXECUTION IN· COUNTERPARTS 

The Parties agree that this Agreement may .. ~e. executed in 

counterparts, each of which shall be·deemed an original, but all 

of° which together shall constitute one and the same instr:i.:iment. 

[Remainder of page intentionally left blank.] 
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IN WITNESS WHEEEOF., the Parties have caused this Agreement 

to be executed in triplicate by their respective officer's 
. ~ 

thereunto duly authorized on this.Lt_ day of dor:/ 2005. 

PUBLIC UTILITIES·CO:M:MISSION 

OF THE CITY .. AND COUNTY OF 

SAN FRANCISCO 

GENERAL MANAGER 

. : PUBLIC UTILITIES'·COMMISSIO~ 

APPROVED AS TO FORM: 

City Attorney 

Donn w. Furman 

Deputy City Attorney_ 

· Authori'zed by Public Utilities 

Commission 

Resolution No. : 

APR 1 4 2005 
Adopted: 

Attest: 

Secretary 

I 

'TURLOCK IRRIGATION DIS.TRI CT.:. 

By 

" . 
' ......... 

96' 
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* 2 days -before Preschedule Day 
2 days before.Preschedul~ Day 
2 days before Presched\i..le Day 
2 days· before Preschedule Day 
2 days befgre Preschedule Day 
.2 days before Preschedule Iiay· 
2 days before PrescheduJ.;e Day 

CCSF - T:tD 
2:30 PM: 

·Base Act:i,ve Day Sehedule 
Notice of Ramping Headroom and Spinning 
Reserve Headroom 
Notice and Offer of Available Excess Ene:;:-gy 

.. 
.. 

CA) ..... 
. ......, 

O') 

* Reference is to a Business Day. 

'X A-1 

* 1 
1 
1 
1 
1 

1 

SCHEDULr.t'i\J CALENDAR 
(THJ:RD PERJ:OD) 

day b~fore Preschedule Day 
day befo're Preschedule Day· 
day·before Preschedule Day 
day.before Preschedule Day 
Clay before Preschedule Day_ 
day before·Preschedule Day 

1 day before i>reschedule'Day 
TID .... CCSF 

11:00 AM: 
Adjusted Base Active Schedule 
-- or --
Notice of· .Rampip.g Schedule Election and 
-- and --
Base Active Day Ramping Schedule 
-- and --
Available Exces.s Energy Schedule 

' CCSF .... TID 
.12': 00 l?M: 
Confirm or Reject: 
Adjust~d Base ~ctive Day Schedule 
-- or --
Base Active nay Ramping Schedule 

CCSF .... ·Trn . 
1:30 PM: 
Additional' Available Excess Energy Scl).edU:le*"" * 

TID -. CCSF 

2 :'3'o PM, or within 2 hours of receipt of Additional, 
Available ·i;;xcess Energy Schedule, if earlier: 
Accept or :reject A~ditional Available Excess Energy 
Schedule. 

CCSF -. T:rD 
3:00 l?M: 

Confi:nn or Reject Ava~lable Excess Energy Schedule 

** Typical Preschedule Days are illustrated. See Section 11.2.3 of t~e Agreement. 
_Applicable only through. December _}1, 2007. 

Preschedule Day** Active Day 

F M 
M Tu 

Tu w 
w Th 

Th F 

Th Sa 
.. F Su 

c;csF - Scheduling 
Representative . 

10:30 AM: 
Finai Schedule .. 

CCSF-. TID 
11:00 llM: . 
Final Schedule w;ith confirmation of 
Turlock's components 

' 

-

.. 

.. 



A.l?PF -2 
·· .. --. 

· ~CHEDULL. .. ..:; ... ENDAR 
(SECOND PERJ:OD} : · 

Preschedµle; Day** Active Day 

* 2 days before Preschedule :Qay * . 1. day before Preschedule pay F M 

2 days before Preschedule Day 1. day bef()re Preschedu1e Day M Tu 
2 q.ays before l?reschedu1e Day l .day be.fore l?reschedule Day Tu w 
2 day.s before Preschedule Day 1 day before l?r.eschedule, Day w· Th., 
2 days before Press:hedule. Day l·day before l?reschedule .Iiay Th F 

2 days before Preschedule Day 1 day before Preschedule Day Th Sa 
2. ·days before Preschedule Day : 1 day before Presched-i+le Day F Su 

CCSF -+ TJ:D TID -+ C!=!$F .. CCSF -+ Scheduling 
2:30 ·PM: 11:00 AM: Representative 
Base Finn Active Day. Schedule N-otice of Ramping Schedule Election l,0:30 AM: 
Notice of Rarnping.Heaa.Toom and Spinning -- and -- Final Scl:).edule 
Reserve Headroom 

'• 
Base Firm Active Pay ~amping Schedul.e 

Notice and Offer of Available Excess -- a.na --
Energy Available Excess Energy Schedule '. 

•. 

ccs~ -+ TJ:D CCSF - TJ:D 
12:00 .PM: 11:00 AM: 

.. . . 
Confinn or Reject Base Fi= Active Day Final Schedule with 
Ra:mpiri.Q' Schedule confirmation of Turlock's 

components 
(:..:> CCSF -+ TJ:D 
....... 1:30 PM: 
co Additional Available Excess Energy ........ 

Schedule. 

TJ:D 7t CCSF 
2:30 P~, or ¥ithi:n 2 hours Qf receipt 
of Additional Ava.ilable Excess .~.argy 
Schedule, if earlier: 
-?>ccept or reject Additional Available 
Excess.Energy Schedule. 

CCSF -TJ:D .. 
3:00 PM: 

1. 
~onf irin or Reject Availabl.e Excess .. 

' En~gy Schedule 

·* Reference :j.5 to a Business Day. 
** ·Typical Preschedule Days are illustrated. See.Section 11..2.3 of the Agreement. 
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5 

6 

·7 

8 

" 9 

10 

11 

. ~. ·APPENDIX ·B 

FIRST PERIOD AND SECOND PERion· 
/;;;ALES,.PURCHASES, AND SCHEDULING 

Whenever used in .this Appendix B, terms initially 

capitalized shall ·have the meanings set forth below and i.t: not. 
. . . 

defined herein shall have the. meanings ascribed to them in . . . . . 

Sec;tion 4 o:t' the Agreement. In aJ,..l cases the singular. of a term 

shall include the plµral and the_ plural sha],.l include the 

·singular. 

. 1.1 Base Firm Active Day Schedule: A schedule for 

12 . delivery of Firm Class i ·Energy on .an Active Day d,etermined by 

ref.erence to the values .fo·r Base on.-Peak Demand, -Base Off ...:.Peak 

De:(rland, Base On-Peak; Ep.ergy and ·Base Off-Peak Energy set;::· ·forth 

at Table B-·1 applicable ·to the month and year of the .Second 

PE?riod ··in which the determination is to be made. 

13 

14 

15 

16 

·17 

.. 18 1. 2 .Base Firm A.cti ve. Day Ramping Schedule: A R~.ing 

· 19 

20 

21 

22· 

23 

24 

25 .. 

26 

27 

28" 

2·9 

. . . 
Schedule .. submitted by :Turlock for an Active Day .Pursuant to 

Sed:ion 5 . 1 hereof . 

1. 3 Final Base Firm Active ·Day Schedule: The Base Fi.rm 

Active Day Ramping Sche?-ul~ ·if con.firmed by City· pu~suant to 

·section 4.·3· {b) hereof.and if not so confirmed·, then.the Base 

Firm Active Day Schedule.· 
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1 

2 

3 

4 

5 

6' 

7 

8 

9 

".10 

11. 

12 

:13 

2. FIRST PERIOD SALES.AND PuRCHASES 

2.1. Class ·1_Energy' .Supplied 

The Parties a_ck.nowledge and agree that during th~ 

First Period City supp.lied- arid delivered the following ·amounts 

of Class 1 Energy. tp Turlock: 

Month.and Days Quantity 
' 

(2'004) .. 

F·ebruary 14-29 4, 905, 750 KWh 

March 1-3;1. 10,187~400 ·KWh 

April .. 1-30 . 10,488,000 KWh 

-May 1-31 · 13, Boo, so.o KWh 

June 1-30 ·.·17,097,600 KWh 
.. 

2.2 . ·Adj11stments to Class l Energy Supplied 

The Parties f~rther acknowledge and agree that they 

14 . -have- reconciled to their. mutual satisfac.tioD; ~ny dl.sputes or 

.15 

16 

·. 17. 

18 

19. 

·20 

21 

2.2 

23. 

24 

/ 

diffe.rences between them. relating to Turlock' s estimate qf and . . ,. . : . . 

sUbsequently reported us·e of Class 1 Energy. and· City's_ estimate . . . ' 

·of and subsequently :supplied amounts o.f' Class 1 Energy during 

the First Period, and that. as a result of such reconciliation: 
~ ..... :.:• 

(a) Turlock agreed to and returned ·to City 

the amount of 489, 600. KWh with respect. to the ·over delivery ·of 

·Class 1 Energy that occurred in July 6004.by reducing its Firm 

Clas·s 1 Energy for the secorid month of the Second Period {Augi:tst 

2004) ·by that amount; 

2 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

. 17 

18" 

19 

20 

21· 

22 

23 

24 

25 

26 

27 

28 

. .29· 

30 

31 

.. • 

(b)· City agreed to and supplied Turlock 

·.with.the aoditiqnal amount of 1,098,200 "KWh with respect to the 
. . 

· under de-livery of Class 1: Energy that· occurred ·in May 20.0"4 by 

increasing Turlock's Firm Class 1·Energy in the first month of 

the Second Period (July· 20.0.4} by that amounti · 

(.c) . Turlock agreed to and paid ·City a ·Class 

1 ·E.nergy Rate of $0. 01799 for-. Class· 1 Energy delivered; and·· 

(d) The·foregoing rate for energy shall be 

accounted f9r, adjusted, and reconciled by City in determ.ining. 

the Class 1 Energy Rate in the manner provided in Appendix D of 

the Agreement . 

2.3 First Period Acknowledgement 

The Pa~ties acknowledge ano agree that with respe~t 

to the First P.eriod, the f"orego.:Lng. fully satisfies and 

discharges any obligation of city. to supply or, deliver .or· any 
' . 

· r:ight or obligation of Turlock to· request and ,purchase Class· 1 
. . 

Energy. under Section·9 .(1) of the Rake~ ·Act ·and any· right or 

·obligation of City to receive payments -.for service in. the First 

·Period:other than. through reconciliation in accordance·with the 

procedures set for.th in Appendix D. 

3. SECOND PERIOD SALES, PURCHASES AND SCHE!DULING 

3 .1 The sale 1 purchase, scheduling and delivery pf Firm 

Class 1 Energy 1 Available Excess Energy, Additional Av~ilable 

Excess Energy, ·spinning Reserve, c;tnd Spinning Reserve Energy . 

3 
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1. duri~g the Se~ond.Period shall be made under the terms and 

' 2 · . conditions set forth below. 

3 

4 ·3. 2 City shall supply from the Project (pr from purchases 

5 it makes· from third.parties) and shall schedule and deliver such 
~ . . . . . 

. 6 Firm Class 1 Energy to Turlock in the manner provided in Secti'on · 

7 4 .hereof,· and Turlock shall purchase such Firm Class l'Energy at 

8 the rates and cha~ges set forth in Section 16 of the Agreement. 

9 

10 3.4 City· shall provide reserves 'and servi,ces to suppor~ 

11. Turlock' s Firm Class 1 'Energy and· irurlock shall pay for such 

12 reserves ·and services· in accordance ·with· Section 16 of the 

13 · Agreement. 

14 

15 '3.5 City may offer to make'Spinning·Reserve available to 

16 Turlock and. may· off er ·to supply and deliver Spinning. Reserve 

,17 ·Energy to Turlock and, in either ·case,· shall do so at such times . . . 

18 and on the terms and conditions set forth in· Sec'tion 8 of the 

19 .Agreement and Tur.loqk shall acc:ept Spinning Reserve Energy .·at. 

20 the Points of D~livery and shall return Spinning Reserve Energy 

21 ·to City within the time and in the manner provided for in 

22 Section 8. 3 ·of the Agreement. 

23 

-24 3.6 City may offer to sell and deliver Available.Excess 

25 Energy and Ad<;iitional. Available Excess Energy to· Turlock and 

26 shall do so at such times and on the terms .and conditions set·. 

27 forth in -Section 4 .hereof., and Ttµ:lock purchase such Available 

2 8 Excess Energy and such Additional Available Excess Energy· as 

·29. delivered to it at the rates provided ·therefor in Section 16·of 

3 0 the Agreeii:nen t . 

31' 
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3. 7- · All energy t'o be sold· to Turlock during the SeconQ. 

2 Period shall be scheduled in accordance w.i th Section 4 hereof 

3 and ene:r-gy so scheduled »shall be delivered by ·city .to Tu;r:-lock 

-4 . and shall be purchased .and accepted by Turlock. at the .Points of 

· 5 .Delive-ry .. 

6 

7 3.8 The Parties acknowledge and agree ·that with r·e~pect 

·s· to the Secon,d, Period (a) ·c~ty' s· comrni.tment to ·supply Firm Class 

9 1 Energy to· Turlock in the ·amounts and on the terms hereinabove. 

io provided .satisfies and discharges any· obligation· of City to · 
. . 

·11 supply ~nd deliver.,. and any.right of Turlock to :i;-eqtiest.and 
. . 

. 12 purchase,. Class 1 Ener:gy, and (b) there shall be no. Overage 

13 ~nergy or Shortfall Energy. 

·14 

15 4. SCHEDULING OF ENERGY·DURING THE ·SECOND PERIOD · 

16 4.1 Ten (10) business days prior to the begi~ing of 

17 a month: 

18 

19 (a). City shall provide Turlock with City's 

2.0 preliminary ·estimates. of Availab_le ·Excess Energy in the 

21 half.-hour.s of the ·following ·mon:th; and 

22 

23 (b.) . Turlock shall provide City with ·a report', 

24 which Sh?-11 pe provided in writing and, if· Turlock finds it 

2'5 practicable, also shall be provided i:r;i a format capable of 

· 26 being. imported electronically into a ·spreadsheet format, of 

27 its ·meter readings of Qualified Energy for the preceding 
. . 

28 month,. together with. copies of the workpapers and·other 

.,29· supporting documentation ut;.ilized by Turlock in calculating 

5 
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1 such· ·qual.ified Energy and, promptly thereafter correc,t.ioris 

2 to such meter· readings,· if any_.-. 
'-

3 

4, Two ( 2 )_ business .days .Prior to·· the· Prr;:schedul·e 

5 Day for an Active Day ·and by n:o _la~er than t:he time 

6 provided, therefor in 'the Scheduling Calendar," City shall 

7 · .provide. Turlock with: 

8 

9 (a) a.Base Firm Active·Day Schedule; and 

10' 

11 (b) notice of Citx' s det.ermlnation. of th~ 
. . 

12 availability of ~amping Headrqom arid.Spinn~ng Reserve 

13 ':Headroom; and · 

14 

15 .·(c) City's determination of .and offer to sell 

16 Available Ex_cess Energy to Tlirlock in each half-hour of an 

17 Activ~ Dar. 

·18 

19 4.3 ·One ( 1) bu'siness day prior to . the· Pieschedule 

20 Day for an 'Active. Day and by no later than the time 

21 provided therefor in the Scheduling Calendar, Turlock: 

22. 

23 (.a) may.elect to submit a Base Firm-Active 

24 Day'.Ramping ·Schedule ·if City has notified Turlock that 

25 Ramping Headroom is availa.:bie; ·and 

6 
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2 (b) shall accept.or rej.ect City's offer of 

.3 Availabie Excess Energy 'in whole or in part by providing 

4 . City. an. Available Excess· Energy -Schedule, provided, · 

5 however,· that if Turlock does not timely submit such a 

6 Schedule it· shall be deemed. to have rejected C;ity' s offer 

7 of such Available Excess Energy. 

8 

9 4.4 City shall notify Turlock of City's confirmation 

10 or rejecti.on· of Turlock' s -Base Firm Active Day Rai,nping 

11 Schedule arid Turlock' s Available_-Ex~ess Energy Schedule on · 

12 the same day and 'by no later than the time provided. 

·13 therefor· in the Scheduling c.alendar; and. 

14 

15 (a) 'if confirmed by City, the F-irm Class 1 ·· 

16 Ener_gy set :earth on Ba13e· Firm ·Active. Day· Ramping Schedule 

17 shall be the· amount-of Class ·1 Energy that City.shall 

18 schedul.e to sell· and deliver. to the Points of Deli very and 
' . . 

19 that Turlo~k shall ·schedule to accept' and purchase at the 

20 )2oints. of Delivery on an Active .Day; and 

21 

22 (b) .if confirmed PY City, the Availal:;>le 
. . . . . . 

23- Excess Energy on the Available.Excess Energy Schedule 

24· submitted by T~rlock: shall be the amount of Avail~ble 

2:5 Excess Energy that City shall sell and .deliver to the 

26 P?.int~ of· Delivery, and .that .Tqrlock shal1 schedule to 

·27 accept and purchase at the Points of Delivery on an Active 

28 Day; o.r · 

7 .. 
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1 

2 (c) if Turlock's Base Firm Active Day Ramping 

3 Schedul_e is rejected by City, (i) City shall promptly 

4 provid~ Turio~.k the reason i~ wri_ting tha,_t· such. schedule 

5 doe.s riot conform to the .provisions h~rein,. and (ii) the, ".· 

6 . Firm Class 1 Energy as set forth off ·city's Base F?-rm Active 

7 Day. Schedule shal'l be the amount of·C'iass 1 Energy that 

s· City shall schedule to sell and deliver.and that Turlock 
• ' • • I • ' 

' 
9 shall schedule to accept and purchase at. the Points of 

10· ·Delivery on an Active Day; or 

11 

12 (0.) if Turlock' s Available. Exce·ss Energy 

.13 

14 

'15 

Schedule· .is rejected· by City, City shall promptly pr.,ovide · 

Turlock the reasons therefor in writing that .such.schedule 

does not conform to· the. provisions·herein; and 
; 

16 

·17 

18 

19' 

20 

·21 

22 

23 

24 

·25 

2.6 

27 

28 
; 

{e) if City .does n9t con,firm ·or ·reje~t each 

such schedules within the time ·provided therefor in the 
. . 

Scheduling Calendar, the City shall be deemed.to have . . . " 

accepted such schedules. 

4;5 ·city shall offer to sell and· qeliver Addit;i.onal' 

Available Excess Energy to.Turlock on an ~ctive Day by 

providing Turlock wit'.h notice, by means ·of .. a _.recorded 

telephone call, on or before the close of _business that is 

·one (1) -business day before a Pre.schedule Day and by the 

time·provided therefor in the Scheduling Calendar, of the 

amount such Additional Available Excess Energy-that has'. 

8 
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..... 

1 become available for sale in each half-hour of an Active 

2 ·Day. 

3 

4 4 .. 6 Turlock may, accept, i.n whole and nCit in. part I 

5 City's offer of Additi~n~l.Available .Excess· Energy· by 
. . 

6 p~oviding Ci ~Y wi"th notice, by means of a recorded 

7 . telephone call, of its ·acceptance ·of such offer by no later 

8 than . the time provided· therefor in the Scheduling Calendar, 

.9 or within two (2) hours- of r.eceipt of such offer. from City-, 

10 whichever is earlier. 

11 

12 5. · Ramping Schedule Elections and Criteria 

13 

. 14 

·15 

16 

5.1 Turlock may submit a Base: Firm Active Day Rarnpi~g 

Schedule fqr ·an'A.ctiv~ Day if: · 

. (a) City has notified Turlock that Ramping 

17 Headroom is, available on. s~qh Active D~y; and 

.18 

19 

20 

21 

22 

23 

24; 

25· 

26' 

27. 

28 

(b) · Turlock notifies City of the Ramping 

election it has ·made pu:i::-suant to Section . 5. 2: hereof. and its 
. . 

. Base Firm Active pay Rampi~g Sc~edule meets. th~ criteria 

set forth in Section 5.3 ~ereof. 

Turlock may elect to Ramp_ based on Ramping 

·sched~le A,· Ramping Schedule B, .or .Ramping Schedule c 

criteria as set forth in Section 5.3 hereof and its 

election, once made; shall be binding· on it for each Active 

Day of a month in which. it is permitted to submit a Base 

Firm Active Day Ramping Schedule. 

9 
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·1 

5.3 Turlock may Ramp a Base ~irm Active Day Schedule 

3 by ~lecting to adjust such·'Schedule in accordance with: . . . . 

4 (a) Section 1~.4.4 ·of the.Agreement 1 if 

5 Turlock. elects to Ramp m~ing Rai:nping ·~chedule A; 

6 

7 

8 

9 

10 

11 

12 

13 

. 14 

·15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

26' 

27 

28 

29 

(b) Section·lJ.;;4.5 of .the Agreement 1 · if 

·. Turloc.k elects to Rei.mp using Ramping·Schedule·B; or 

Cc::) . Section 11'.·4.6 of the· Agreement 1 if 

TUrlock elects tp Ramp using Ramping Sohedule c. 

5.4 ·Scheduling Calendar· and Protocols 

.. 
·' T.he .prov.ision·s .·of. Sect:t~n ·ii. 2 of the ·Agreement are · · 

incorporated herein by reference . 

5.5 ·Permitted Deviations and·Authorized Schedulers· 

The provisions of Seption 11.3 of the Agreement are 

incorporated herein by reference. 

· 5 .'6 ·Interruptions of Scheduled Deliveries 

The.prov1sions·9f Section 11.7 of the Agreement 
I . ~;. 

applicable to. the Second Period· ·are inc6rporat!=d herein ·by 

·reference. 

10 

3208 



2 

3 

6 .· FURTHER ACKNOWLEDGMENTS WITH RESPECT TO SECOND PERIOD 

6.1 The Parties ·acknowledge and.agree.that for the.period 

4 commencing at 0000 hours on July 1, 2004 and end~ng on 2406 

5 hours of: the Exec-q.tion Date that ·all sales, purchases,. 

6 scheduli:p.g and delivery ·of· Firm Class ·i- Energy, Available Excess 

· 7 Energy, Additional Available Excess Energy, Spinning Reserve, 

8 · . and Spinning· Reserye ·Energy th~t ·occurred between ·them wer~ 

.9 

10 

·11 

12 

·13 

conducted in accordance with their ~espec ti ve· rights. ar;td 

obli.gations and were in compliance with the terms and conditions 

: hereinabove set forth. 

The Parties further. acknowl~dge and .'agre.e that they 
. . . 

14 have accounted for, settled anq resolved to their mutua1 

15 satisfaction ali. transactions between them under the. terms o~ 

'.6 that certain Letter Agr~ement -Regarding Purchase anO. Sale of 

.' 17 ·Firm .Energy During the Months of July through December 2004· or 

18 Implementation of.Amended and Resta:t;.ed LTPSA date~.Septerober .28, 
. . 

J,.9· 2004, as amended on December 15, ·2004, and a·s further amended on 
. . 

20 February 24., 20·05, (herein the "Letter Agreement:"),: and that 

· 21 with respect thereto: 

.22 

23 (a) d~ring·the period from·Quly 1, .2004 thro~g~ 

24 "· October 2., 2004,: ·Turlock purchased en~rgy and that in connection 

25· with such purchases City agreed ~o reimburse Turlock as follows: 

26 

27 

28 

29 

30: 

31 

32 

11 
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1 

2 

3 

Period 
(2004) 

July 

August 

September 1 through. .. 
October 2 

Period 
Total 

Energy Credit 
(MWh) (Dollars) 

11,576.20 547,171.27 

13,659.95 . 625,393.76 

15,490.10 565,037 .. 87 
' 

40;726.25 1, 73'7 ,602. 90 

4 (b)' .during the period from October 3·, 2004 through 

5 F.ebruary 2~ I . 2 0 0'5 I Ci tY. scheduled, suppl{ ed. and delj, vered ai;id 
' J 

.6 T'url.ock agreed to purchase, scheduled and· accepted delivery of 

7 the following amounts of Firm Class.1 Energy, Available ·Excess 

8 · Energy and Additional Available Excess "Energy fo.r which City has 

9 billed Turlock the following amounts: · 

10 

11 

12 

13 
'· . 

Period 

October 3 .. 
through October 
31, 2004 

November'2004 

De.cexnber 2004 

January 2005 

February 2005 

., 

Firm Class 1 Total Excess Total .Ain0unt 
Energy Energy Billed 
. (MWh) (MWJJ.) (Dollars)-

11,820.00 o· $182,855.40 

10,400.00 0 $160,BBB.OCi 

8,856.00 0 $137,002.32 
.. .. 

9,044.90 6,062.10 $32·6·, 319 ·. 60 
: 

.. 8,744.00 26,004.35 .$980,157.49 

14 (c) during the month .of Januauy 2005, arid as a result 

15 of a· forced outage at the Project on January 27,. '2005,. the 

16 Parties· agre.ed that: an additional 107 .10. MWh of energy should 

12. 
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1 have been delivered ·.to Turlock and ·that in .connection therewith 

2 ·and in satisfaction thereof.1 the .. City and Turlock agree that' 

3 City ~hall·reirnburse Turlock in the amount of $4,.017.32; and 

4 

. -5 (d). the total amount to }?~ reimbursed by City to 

5· Turl.ock <f.or the period from July 1, 2004 through January. 31, 

7 2005 .is $1,741,620.22; and 

.g 

9· (e) City shall· pay Turlock, in immediately available 

10 funds and by wi~e transfer or other-Wise, the amount of. 

11 $1,.741, 620.22, within thirty.· (.3.0) days of the .Execution Date. 

12 

13 
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1 TABLE B-1· 

2 FIRM CLASS 1 ENERGY 

·3 

A B 

Year Month Qua:q.tity 

(MWh) 

.. 

2·004 Ju1y 18,472 

August .17' 312· 

Septembe. 15,600 

October 12,684 

November 10,400 

Decembe+ . 8' 864 

·2005. _January 9,152 
.. 

February 8,736· 

·March 10,464 

April 11,.653. 

May 14,528 

June 16,928 

July 18,304: 

August .16 f 656 

Septembe .. 15 f 600 

October 12' 684 

November 10,400 

December ' 8 f 864 

4 

·C 

·Maximum 

Base 

on Peak 

Demand 

(MW) 

31 

29 

27 

·21 

: 18 ·. 

15 

16 

'16 

. 17 

20 

26 

29 

32 

27 

. 27 

21 

18 

15 

14 

3212 

D 

Maximum· 

Base 

On Peak 

-Energy 

(MWh} 

12r896 

12,064 

·10 I 800 

8' 73 6. 

7,200 

6,240 

6' 40.0 

6,144 

7,344 

8 f 32.0 

10,400 

12,064 

12,800-'" 

11,664 

10,800 

8 ,·73 6 

7,200 

6., 240 

E F 

Maximum .Maximum 

Base Base-

·Off Peak Of£ Peak 

-Demand . Energy 

(MW) (MWh} 

17 5; 576 

16 5·, 2.48 

. 15 4, 800 

12 3, 948 

10 3, 200 

8 2, 624 

8 2, 752 

9 2 ,.5·92· 

10 3f120 

11 ' 3,333 

12 4I128 

16 . 4 ,.864 

·16 5,504 

16 4,992 

15 4 I 8-00 

12 3 f 94? 

10 3,200 

8 2 I 624 
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1 A B·- c· 
Project City Municipal 

Half Available 
Hour 

Energy Energy 
Energy 

2· 
(scheduled) (scheduled) 

3 (MW} (MW) (MW) 

4 
.. 

[(A- ·s) x .98 
5 -
6• 
7 1 181.0 120.0 59.8 
8 2 165.0 120.0 44.1 
9 3 181.0 .155.0 .. 25.5, 
io 4 181:0. - 120.0 . 59.8. 

11 
12 
13 

M 
11i 
:J! A B c 

Project City Municipal ·Half Energy Energy· .Available 
Hour Energy. 

17 
{scheduled) (scheduled) 

18 (MW} {MW) (MW) 
·19. [(A - B) x .98] 
20 
21 
22 1 181.0 120.0 

... 
59.8 

23 2 -165.0 120.0 44.1 
24 3· 181.0 155.0 25.5 
25· .4 .. -~ 181.0 1.20.0. 59.8 
26 
27 
28 
29 •' 

, 

EXAMPLE OF TRUE-UP ENERGY SCHEDULE 
(SHORTFALL) . 

D E F G H 
.. 

·Modesto's 
Requested Scheduled 

Class 1 Allocated Scheduled Class 
Ehei-gy-. Energy Half-Hour. .1 Energy 

Shortfall 

(estimated) 
·Energy Energy 

: (MW) (MW) (MW) (MW} (MW) 

34.08% •. 
·. 

-
20.0 20.4 10.0 10;0 2.0 

·20.0 15.0 20.0 2a.o ·a.a 
20.a 8.7 10.0 ·s.5 0.0 
20.0 20.4 - 10.0 "' 10.0 0.0 

RMC 7200 
HH 1440-
RHHE-. 10.0 

. 

D ·e F G H. 

Modesto's 
Qualified Adjusted Scheduled 

Class 1 Allocated 
Half-Hour Scheduled Class Shortfall Energy. Energy 

(estimated) 
~nergy 1 Energy Energy. .. 

(MW} .. {MW) {MW) ·(MW) ·(MW). 

34.08% 

.. 

20.Q 20.4 11.0 11.0 ·2.0 
·20.0 15.0 20.0 20.0 0.0 
20.0 8.7 : .11.0 s:s .0-0 
20.0 20.4 11.0 11.0 . d.o 

·QE 7920 
HH 1440 
QHHE 11.0 " 

I : J K I,.. 

Scheduled Interrupted Rejectec! 
Delivered Class 

Overage Class 1 Class 1 1 Energy Energy Energy Energy_ 

(MW) {MW} (MW) (MW) 
·. 

. 0.0 0.0 o.o 12.0 . 
a.a 2.0 a.o 18.0 
2.0 0.0 0.0 3.5 
2:0 0.0 0.0 8.0 

' 

I J .K L M· 

Scheduled Interrupted Rejected Adjusted 
Overage Class 1 Class 1 Delivered Class 1 

True-up 
Energy 

Energy Energy Energy Energy 

(MW)· (MW) (MW)• ·(MWl (MW) 

: 0.0 0.0 0.0 13.0 r~ 

0.0 ·. 2 .. 0 0.0 18.0 "L .. 
2.0 0.0 0.0 3.5 0.0 
2.0 0.0 CLO · 9.0 1.0 

.. 



1 A B. c 

City Municipal 
Half Project _Energy 

· Energy . 
Available 

Hour (scheduled)· 
(scheduledJ 

E'.Jergy 
2 
3 (MW) (MW). (MW)·. 

4 [(A - 8) x .981 
5 
6 
7 1 181.0. 120.0 59.8 

·8 2 165.0 120.0 : .44.1 
9 3 181.0 155.0 25.5 

10 4. .181.0 
.. 

120.0 59.8 
11 
12 
13 
14 ., ,. 
I~ .. 

ljj;l A B c 
c.n 

Ha if Project Energy 
City Municipal 

Available 
Hour (scheduled) 

Energy 
Energy 

(schedi.Jled) 
17 
18 (MW) (MW) (MW) 
19 f(A- B) x .98] 
20 
21 
22 .1 181.0 · 120.0 59.8 
23 .2 165.0 120.0 44.1 
24 3·. 181.0 155.0 25.5 
25 4 . 181.0 . 120.0 59.8. 
26 
27 
28 
29 

EXAMPLE OF ~RUE-UP ENERGY SC~DULE 
(OVERAGE} 

0 ·e F. G H 
Modesto's 

Requested .Scheduled 
Class 1 Allocated 

Half-Hour 
Scheduled Class 

Shortfall 
Energy Energy. · Er:ie_rgy 

1 Energy 
·Energy. 

(estimated) 
' 

. (MW) {MW) (MW) (MW) (MW) 

34.08% .. 
" : 

. 20.b 20.4 10.0 10.b 2.0 
20.0 '15.0 20.0 20.0 0.0 
20.Q 8.7 - 10.0 5.5 0.0 
20.0 : 20.4 10.0 10.0 ·0.0 

RMC 7200 
HH 1440 
RH.HE 10.00 

.. .. 
D E F G H 

I 

Scheduled 
·Overage 

~nergy· 

(MW) . 

0,0 
CLO 
2.0 
2.0 

I 
Modesto's · 

:scheduled 
"ClaS.s 1 ·Allocated 

Qualified Adjusted Scheduled 

Energy Energy 
Half-Hour SchedµJed Class Shoitfa11 Overage 

Energy . 1 Energy· Energy. Energy 
(estimated) 

(MW). (MW) (MW) (MW) .(MW) (MW)· 
.34..08% 

.. " 
20.0 20.4 9.0 9.0 ·2.0 '• 0.0 
20.0 15.0 20.0 .. 20.0 0.0 0.0 
20.0 8~7 9.0 5.5 0.0 2.0 
20 .. 0 20.4 g:o 9.0 0.0 .2.0 .. 

QE 6480 
HH . '1440' 
QHHE 9.00 

.. 

j.' K L 

Interrupted· ·Rejected 
Clas~ 1 ·c1ass 1 Delivered Class 

Eriergy Energy 
1 Energy 

(MW) (MW) {MW) 

0.0 0.0 12.0 
2.0 0.0 18.0 
0.0 0.0 ' 3.5 
0.0 0.0 8.0 

. .. 
J K L M 

lnterruptea Rejected Adjusted. 
True-up 

Class 1 Class 1 Delivered Class 1 
Energy 

Energy Energy Energy 
.. 

(MW) (i'V'IW) (MW) .. (MW) 

0.0 0.0 11.0 
2.0 0.0 Hto l.J.D 

0.0 0.0 .. 3.5 0.0 
0.0 0.0 7.0 1.0 
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APPENDIXD 

CLASS 1 ENERGY RATE AND METHODOLOGY 

1. Intent and Purpose. The intent and puwose ofthis Appendix Dis (i)-to . 
determine the City'~ costs of d~veloping, maintaining, generating, transmitting and -
delivering energy from the HetchHetchy Project ("Project'1

) to Turlocl,(, for qualifying 
and·beneficiai use by Turlock, under Section. 9 (1) of the Raker Act (such energy, the 
"Class 1 Energy"); and (ii) to establish a.rate (the "Class 1.Energy ;Rate") to recover only 

. thos~ costs without duplication ~ ac9C?rdance with th,e metho.dology herein provided. 
. . . . . . 

. 2. Class 1 Energy Rate. City shall recover the ·costs of Cla8$ 1 Energy each 
month by charging Turlock (i) the Provisional Class t Rate multiplied.by a factor of 1.02 
to account :fodine losses associated· with delivery of such-Energy by City tO' Tmlock at 
the Points of Delivery, and (ii) the Re~onciliation Amount. · 

. 3. Definitions. Whenever used herein, capitalized terms shall have the 
'respective meanings ascribed to them below. The singular of a capitalized· term shall 
include the plural and th~ plural shall include the singular. Unless otherwise defined 
·herein, capitalized teftr).s shall have the meanings ascribed to "them in·. Section 4 of the·. 
Agreement. · · 

3.1 · "Activity Code?' shall mean the element of the classificatio!). 
· structure used in City's cost ledgers that identifies a particular item o:f expense and how it 
is shown in the expense ~eports prepared by City.· . · · 

. 3.2 "Agreement" shall.mean t'1.e Amended and Restated Lpng.Term. 
Powe~ Sales Agreement. 

"3.3 · "Allocated Cost of Power?' shall mean the sum.ofthe Power 
Related Costs and fifty-five (55) per cent of the Joint Related Cost$. 

. . . 
. . . 

· 3.4 . "Audit"· shall mean the formal examination, condw:ted, by Cjty, of 
the financial accounts and statements of the ·Pr<;>j ect (including the work papers used in 
the examination and preparation of such statements), the results of which are used by 
City to determine the Project Costs. 

. 3.5 "Average Annual Energy Generation" shall mean the average of 
recorded Project generation during the fiv~ ( 5) ~ost recently audited Fiscal Years. 

. 3.6· · "Capital Outlays" shall mean expenditures recorded during a Fiscal·. 
· Year for items that (i) cost in excess of five thousand <;lollars ($SOOO); (ii) have an 
expected service life of three (3) or :more years; and (iii) are necessary for the operation 
and maintenan,ce of the Project.. · 

1 
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3.7 ·"Debt Service" shali'mean the pnncipal 8:lld interest payments 
recorded during a Fiscal Year on borrowings for Capital Outlays in respect of Project 
Costs. 

. 3.8 "Escalation :Factor'' shall mean a two (2) year extrapolation of a 
·least squares linear curve fit to the most recent ten ('l 0) year history of recorded Expenses 

-less purch~ed power, wheeling and transmission line rental costs. . 

3 .9 "Expenses" sh.all mean tho'se costs ( oth~r than Capital Outlays and 
Debt Service, and excluding depreciation) recorded during a Fiscal Year to operate and . 
maintain the Project, induding those relatirig to (i) Hydraulic Power Generation, as 
shown in Activity Code 230; (ii) Transmission, excluding line rentals, as shown in . 
ActiV:ity Code 220; (iii) Administrative and General~ as shown :iii Activity Code 240; (iv) 

' . . . 
Fee to the U.S. Government, as shown in Activity Code 240; sub object 05241; (v) Taxes, 

· as shown in Activity Code 260; and (vi) Adjustments for Non-operating Income and 
Expenses, as shown in-Activity Codes 320 and 330. 

. . . 

. · 3 .10 '.'Fiscal Year" shall mean the period commencing on July 1 of any 
year and endip.g on 1une 30 of the following year. '. · 

3 .11 "Hourly Alloc.ated Cost of Power (Demand)" shall have the 
meanill$ ascnbed thereto in Section 7 .2 (i). 

. 3~12 "Hourly Allocated Cost of Power (Energy)'.' shall have the 
meaning ascribed thereto m Section 7.2 (ii). . 

. 3.13 .. "Joint Related Costs" shall mean the Non-Financed Capita.i 
Outlays, Debt Service, and Expenses that art:'. fu.:hctionally related to boththe:water supply 
and power" generating and transmission functions of the Project.. 

3:14 "Non-Financed Capital Outlays" are Capital Outlays for which 
there are no borroWings. 

3.15 "Power Related.Costs" sh~Umean those Non-Financed Capital 
Outlays, Debt Service, and Expenses which (i) relate exclusively to the power generating 
and transmission functions of the Project; and (ii) are-recoverable by the City ~der 
Section 9 (1) of the Rakcr Act. · · -~· · · , 

3 .16 ·. "Project Costs" shali mean the sum of Joint Related CostS, Water. 
Related Costs and Power Related Cqsts. 

3 .17 ''Provisional Class 1 Rate" shall mean the energy rate, expressed in 
.cents per kilowatthours ("kWh"), provided for in Sections 6 and 7 ll_ereof'. · 

· 3 .18 "Revised Provisional Class .1 Rate" shall niean the energy rate, 
expressed in cents per kilowattl+ours ("kWh"), provided for in Section 8.1 hereof. 
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.. ···· 3 .19 "ReconCiliation Amount" shall mean one-twelfth of the amount 
determined pursuant to Section 8.3 hereof, except as .provided in Section 9 hereof. 

3.20. "Water Reiated Costs'; shall include those Non-Fmanced Capital 
. Outlays, Debt Service, and Expens€s that relate exclusively to the water f:!Upply and · 

delivery functions of ~he Project.. · 

4. Annual Audit. City shall cause an Audit of Project Cost~. to be performed · 
for each Fiscal Year in a timely manner and under the directfon of the Contmller of the . 
City and Count)' of San Francisco. 

· · 5. ·Annual Notice: Beginning May 1, 2005, and on each May 1 ·of each Year 
t4ereafter during the Term, City shall p.otify Turlock in Writillg of the Provisional. Class 1 

. Rate. and the Reconciliation Amount to be cha;rged Turlock monthly duri:Q.g the twelve 
'(12) month period beginning on July 1 · nf that Year, provided, however, that the notice to 
be delivered by City on May .1; 20'15 shall set forth the Provisional Cla.Ss 1 Rate to be 
charged Turlock tj.uringthe six (6) month period.beginlling on July 1 and ending - . · · 

. December 31 of that.Year. City shall provide Turlock with copies uf work papers and 
other documentation.in support ofits calculation of the Provisional Class 1 Rate and the · 

· ReoQnciliation Amount. · · . · · . · . · . · . 

6. · Provisional Class 1 Rate. The Parties agree· that the Provisional Class 1 
Rate to be charged.Turl9ck during the peri~d from July 1, 2004 through June-30, 2005 
. shall be $0. 01517 per kWh. Thereafter, the Provisional Class 1 Rate to be charged 
.Turlock shall be the 'fate determined by City.in accordance with Section: 7 hereof and set 
forth in the annual notice delivered by City to Turlock under· ~ection 5 hereof. 

. . . . . 
7. Method for Determining Provisional Class 1 Rate. The Provisional Class 

1 Rate shall be determined by City in accordance with this Section 7. 
- 'I ' 

:· 7 .1 · . City shall first deteintln~ a reas~nable estimate of the Aljocated 
Cost of Power by estimating (i) the Expenses in connection therewith, as· ~e prodri.ct of 
the Expenses derived from the most recent Audit and the Esmµation Factor; (ii) the Ncin­
Financed Capital Outlays in connection therewith, as the.average of the Non-Financed 
Capital Outlays derived from the five (5) most recent Audits; and (iii) the Debt Service in 

. connection with Capital Out1ays, as the amount.thereof derived from the most recent 
Audit; and · 

.7.2 City sh~ll then (i) allocate a portion·of such-estimated Allocated 
Cost of Power to the demand component, using for this purpose the metho4ology and 
allocation percentage(s) described in the notes on Table D-1' to. arrive at the Allocated 
Cost of Power (Pe~and) and shall convert t4e Allocated Cost of Power (Demand) into an 
hourly rate in the manner shown on Table D-1 to arrive at the Hourly Allocated Cost of 
Power (Dema.Ild); (ii) allocate a: portion of such estimated Allocated Cost of Power.to the 
energy component, using for this purpose the methodology and allocation, percentage(s) 
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/, ... 
described in the notes on Table D-1 ·to arrive at the Hourly Allocated Cost of Power 
(Energy), an<;l (iii) shall add (a) the Hotirly Allocated Cost of Power (riema:pd) divided by 
.80, to (b) _the Hourly Allocated Cost of Power (Energy), to arrive at the Provisional Class 
1 Rate. 

8. Mefuod for Detennining Reconciliation ~ount. The· Parties understand 
ci,nd ·agree that Reconciliation Amount(s) will pe determined and that payment in respet'.t 
thereof will be due in monthly amounts dilling the Fiscal.;¥ ear following determination, 
except as proviged otherwise in Section 9 hereof Except as provided in Section 9 hereof, 
City shall determine· the Reconciliation Arlloi.1nt as folio~s: · 

8.-1 City shall :first determine a Revised Provisional Class i Rate by:· 

(i) taking the Allocated: Cost of Power derived from the most 
recent Audit and allocating ~portion of such Allpcated Cost of Power to the demand 
component, using for tills purpose the methodolqgy and allocation percentage(s) 
described in the notes on Table D-7 to arrive at the.revised Allocated Cost of Power 
(Demand), and·converting the r_evised Allocated Cost of Power (Demand) into an hourly 
rate in the manner shown on Table D-7 to arrive at the. revised .Hourly Allocated Cost of. 
Power (Demand); and · . · . 

(ii) taking the Allocated Cost of Power derived from Jlie most 
·recent Audit.and ·allocating a portion of such Allocated· Cost of Power to the· energy · 
component, using 'for this purpose the methodology and allocation percentages .q.escribed 
in the notes on Table D-7, to arrive at the-revised Allocated Cost of Power· (Energy) anq . 
by dividing the revised Allocated Cost of Power (Energy) by the· actual amount of energy 
generated by the Project during the FiscalY ear to which such Audit relates to arrive at · 
the revised Hourly Allo.cated.Cost of Power_(Energy); and 

(iii) adding (A) the revised Hourly-Allocated Cost·of Power. 
(Demand) d}vl.ded by .80, to (B) the revised Hourly Allocated Cost of Power (Energy), to 
arrive at thf1 Revised Provisional Class 1 Ra~e. 

8.2 City shall determine the revenues it would have received from 
·Turlock during such .Fiscal Year if City had charged Turlock the Revised Provisional 

.· Class. l Rate, multiplied by a factor of 1.02 to aecount for line losses.associated with 
delivery of Class 1 Energy by" City to Turlock at the Points of.Delivery;· and .· 

8.3 City shall calculate the. difference between (i) the revenue 
detenninecfin Section 8;2 hereof, and (ii) that portj.on of the revenue received from 
charges to Turlock at the Provisional Class 1 Rate (or Rates) that were in effect during 
the same Fiscal Year, or portion thereof. · 

9; Payment of Final ReconciliationAmountCs) .. The Parties understand and 
agree that Reconciliation Amount( s) will be determined and that paYJ.1J.ent in respect · 
thereof w:ill he due during periods that will extend beyond the Term of this Agreement. 
Therefore, the Parties agree that: 

4 
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,... 9.1. · For any period beyond the Term of this Agreement, the calculation 
to be made in Section 8.3 shall be made with reference to that portion of the revenue, l.f 

· any, City actually received from the sale and delivery of Class 1 Energy to Turlock 
during the _applicable Fiscal Year, or portion thereof; · 

9.2 . The obligation to pay suchReconciliatloll'Amount(s}.shall survive 
·terrninatiOn of the Agreement; and , 

. 9 .~ The payment of such.Reconciliation Amount(s) shall he (i} made 
in a lump sum,.and (ii) due within thirty (30). days of the date City delivers to·Turlock 
notice that City has concluded its audit of Proj~ct Costs. for the applicable Fisc~l Year and 
together with such·notice has provided Turlock with copies of work papers and other · 

· documentation in support of its calculation of such Reconciliatio:o. Amount( s ). : . . 

10. Tables .. 

10.l Thy Parties acknowledge and a~ee that the Tables attached to this. 
Appendix D accurately describe the methodologies and allocation percentages and the 
. calculations to be perfo~ed based thereon that ~11 be used by City to determine the 

· Provisional Class 1 Rate (Tables D-l'throu&}i D-6); the Revised Provisi.onal Class 1 }:late .. 
· (Table-D-7) and the Recon¢iliatlon Amount.CT.able D-8) hereunder; and · 

· 10·.2 . The P~es further acknowledge and ·agree th11t the numeric values 
·contained in Tables D-1 through Table D-8 are derived from the Audit conducted by City 
for the Fiscal Year that commenced on J:uly 1; 2002 and ended on June 30, 2003, and . 
based thereon show City's determination of the .Prqvisional Class 1 R?-te (Tables D-1 
through D-6), the Revised Provisional Rate (Table D-7) and the Reconciliation Amount 
(Table D-8) for the period commencing on July 1, 2004 and-ending on June 30, 2005. 
The Parties ·further aqknowledge ·and agree that the numeric values.in Tables D-1 thn?ugh 
Table D-8 will change annually thereafter. 

5 
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Provl5Sonal Clcsss 1 A.ta • 
HEfCH HETCHYWATER ANO PQWER 

COST OF POWER • 
BASED ON RECORDED FY 2002·03 AUDIT DATA 

EXPENSE CLASSIFICATION 

OPIEAATING 
HYDRAULIC POWER GENERATION 

PURCHASED POWER 

WHEEl.JNG CHARGES 

TRANSMISSION 
• LINE RENTAL 

R~NDER 

WATER QUALITY. 

AOMIN. & GENERAL 
COWCAP 

SFrUC 

FEETOUSGO'l'T 

FEES, LICENSES & PERMITS 

NOTIZS TOTAL . 

2,568,301 
t. Q 

S2,58t,682 

T0,556,.956 

495,165 
0 

276,791 

457,155 
0 

a.soa:a68 
2 0 

4,877,fil!l 
Q 

2,117,544 

POWER· WATER 

2,068,301 
0 Q. 

32.581,682 

1Q,sss,9se 

655 101,326 
216,252 176,933 

0 278,791 

0 0 
270.431 186,791 

. 0 0 
2.010,430 1,598,438· 

127,529 4,064,367 
377,181 $08,602 
176,334. 35,000 

JOINT 

SS3,185 
(395,185) 

0 

457:1ss 
(-457,195) 

3,606,668 
(3,606,868) 

llBS,783 
(685,783) 

1,906,210 
1 1,048,416 857,795 • (1,906,210) 

REMAINDER 

MAINTENANCE 
HXDAAUUC POWER GENERATION 

TRANSMISSION 

AOMIN. & GE::NERAL 

OTHER 
TAXES 

DEBT SERVIQE 

CAPITAL OUJlAYS 

SUBTOTAL 

' . LESS NON-OPERATING INCOME 

• TOTAL 
DETERMINATION OF RATE FOR FY 04/US COP 

BILLING DETERMINANTS 

CHARGES 

OEM/\ND-KW.MO. 
ENERGY-MWH 

O~Ml"'P.$'KW.MO. • 
ENERGY·MII.l.SiKWH 

NOTIZS TO TABLE 1 

1. Johll o:15t a11oca.ted Ss<;'(.1i;i power and 45% !CJ waler . 

2. .Alloea1ron or jotlll 005t por Tabla 0- 2 
3. Allot:3tion 01 powarmsl between darnand 8lld onergy per Table D- a 
..t. Allocala 60% 10 demand and "40'% 1o Snergy · 
.S. Al!ocala ~ to demand and 50% lo energy 

11.279,932 
0 

2.219,183 
'o 

2.«3.•2<! 
0 

• .f,7'32.699 
0 

39S.<J24 
Q 

78,595,602 

00,365 

78,499.237 

8. ~tlonFadorot 1.106 perTAbltJ0·4e.pplladto 
RscordQl'.f Pf 02JU.3 costf. 

7. Cany 1orward from . R..::::Qrded FY C0'D3 wllhoU: ascalation 
B. FVO.VOSCOP budgal:perTabla0-5 
S. FY04t05COP bu:JgotpeorTabfe'O-& · 

10 Tola! Darnard costs dMded by 12-monlh """ ot projoct doPllii<i~~tif.'"19~ 

5,010,483 332,041 S,867,406. 
3,236,074 2.1>4S,334 (5,0<!7,406) 

632.966 0 1,500,187 
672.392 713,775 (1.580,157) 

1,003, 129. 791,337 648,IHiO 
356,928 2.92,032 (648,960) 
258,51• . 3,048 4'-,47:1,334-

2.400.334 2.013,000 (4,476,334) 

0 0 3;8,02'4 
218,913. 179,111 (3!>6,024j 

53,001 43,354 

(260,000x12~ S, 120,000), rollnded 1o two docimal places 
11 Total Energy costE divided by fiYsaravarage generation a$ detemlned on Tahla 06.. . . . 
12 _Demand rate dlangad1D BO hourty rate ( 4.91 "tifil!Jg~~"1l'l:'f9'.!!riY Allocatsd Cost of Power (llomand) 
1S En~l!IY.rataamvo~ed , 6-76 mil!m.IY1opo)=HoU/lyAllocatedOostotPowor(Enol\JY). 
14 ~'t ~~\;Jm~itW,~~v~i; 

POWl'R-AU.. CUSTOMERS 
---------~------

NOTES TDTAl.. DEMAND B-IERGY EXCLUDED 

3 2,568,301 1,332,948 
3· . 0. 0 

32.561.Bfl~ 

10.ssa.asa rt 

4 555 3"3 
4 216,252. 120,751 

0 Q 

Q 

4 270,431" 182,259 
0 

.4 2,0\0,430 1.200,258 
5 127,629 83,756 
5 377,161 168,591 
s 178,334 . 6a,167 
s 1,04a,416 524,206 
4 5,010,483 3,006,290 
4 3,238,074 1,942,644 

·3 532,968 32!1,509 
3 872.3112 452,771 
4 1,0<X!,129 501,677 
4 asB,928 214,157 

256,Stlil 153.11111 
2,450,3,34 t,478,200 

0 
218);113 109,457 

_63.963,907 

5'3,00\ 26,501 

20,792,266 

1,235,353 
0 
o· 32,.se1,ea2 

0 \0.556,958 

262 0 
66,501 0 

0 o' 

108,\72 

804,\72 
53,76S a 

188,Sat 0 
~.167 0 

524,206 0 
2.,004,19$ 0 
1,295.200 0 

304,457 0 
. 419,621 · 0 

401,26'?. • 0 

• · 142,771 0 
102,608 0 

.•91.1$4 0 

1°'1,457 

26,501 

PROJS:CT'ED COST OF f>OWER 

NOTES TOTAL 

3,6 
3,6 

4,0 
4,6 

4,6 

4,6 
~.8 
S,6 
5.6 
5,6 
4,6 
4,6 

3,6 ... 
4,0 
4,6 ... 
4,6 

s,7 

·s.s 
S,9 

5,6,1 

10 

2,640,541 
0 
0 

724 
239,175 

0 

299,097 

2,223,536 
\4\,048 
1(17,163 
195,025 

1,1sa,S46 
5.541,59' 
3,561,310 

700,000 
964,866 

\,109,4131 
394,762 
283,7~0 

2,721,129 

2.16.914 

.o 

4,217,759 

27,249,423 

58.620 

27,.190,602 

1,'74,24\ 
0 
Q 

43S 
143,505 

0 

\79,458 

1.334.141 
70,524 

208,562 
. 97,513 
579,774 

3,324,957 
2,1413,755 

383,331 
600.765 
llBS,676 
2.'lB,858 
170,226 

1,632,671 

109.457 

2,108,87.9 

15,349,764 

.29,310 

15,320,454 

3,120,COO 

• 4.91 
11 

o;;':Q.!19i!~t~ 12,\S 

14 

HlrrCHHETCHY't/ATE'FI ~D POWER 

FY04105 

TABLE 1 

FY 04/05 COP · 

ENERGY 

1,366,300 
0 

""" . 95,670 
Q 

119.638. 

889 .... 14 
70,524 

200,58;2 
97,513 

57S,n4 
• 2.216,837 

1,432,52' 

SS6,729 
464,:ICX) 
443,756 
157,eOS 
113,484 

1,088,452 

109,~ 

2,108,879 

\1,B99,eS9 

29,310 

11,670,349 

1,7.56.451 

0.7• 
0.00678 

Modified 09/21/04 



Y 04/05 COP TABLE 2 
HETCH HETCHY WATER AND POWER 

\ COST OF POWER 
/ ALLOCATION OF SFPl,JC AND CQWCAP C!-:iARGES 

BAS!=D ON RECORDED FY 2002-03 AUDIT DATA 

APPLICABLE · 
HHWPDCOSTS 

.... ---........... -......... __ ,. __ .. ---.. --------- __ .. __ -----.. --..... 

DESCRIPTION TOTAL POWER WAT°ER .~ 

OPERATING 
,HYO. POWER GEN. 2,568,301 2,568,301 . 0 

TRANSMISSION 
REMAINDER 495,166 216,907 . 278,259 

WATER QUALITY EXPEN!: 278,794 0 278,794 
ADMIN •. &. GENERAL 
FEES TO US GOV'T 4,877,679 504,710' 4,372,969 
FEES, LICENSES {lt. PERN 2,117,545 . 1,224,750 892,795 

REMAINDER 11,279,932 8,248,557 3,031;375 

MAINTENAl'jCE-
HYO. POWER GEN. 2,219,133 1,505,358 713,775 

TRANSMISSION 2,443,426 1;3~0,057 1,08;3,369 

ADMIN. & GENERAL 4,732,899 2,716,853 2,016,046 . . . . 

fOTALO&M 31,012,875 18,345,493 12,667,382 
% FOR COWCAP + SFPUC CL.A, 100.od 59.15 40.85 

•. / TOTAL POWER WATER 
· CAPffALOUTLAYS 12,200;426 3, 139,921 9,0!30,505 

TOTAL O&M + CAP.~:>UT. 43,213,301 . 21,485,414 . 21,727,887 
% FOR SFPUC Cl.B 100.00 49.72 50.28 

Allo<>atlon of FY 2002-0~ SFPUC Charges · .. 
., ___ .. _____ ---- ---.. -- --- .. _________ .... _ .. ____ 

% of Total Total Power Water 
CLASS A CHARGES 63.50 . 2,291,t;l31 . 1,355,500 936,131 
CLASS A% :1-00.00 ·59,15 40.85 
CLASS B CHARGES ·36.50 1,317,237 654,930 : . 662,307 
CLASSB% 100.00 4?.72 50.28 

TOTAL 100.00 3,608',868 2,010,430 1,598,438 

/ 

3223 



i 

FY04/05 COP 
HETCH HETCRY WATER AND POWER 

. COST OF POWER 
'. ·ALLOCATION OF HYDRAULIC POWER GENERATION 

EXPENSE TO DEMAND AND ENBRGY 
. BASED ON RECORDED FY 2002·03 AUDIT DATA 

A. HYDRAUL!C POWER GENERATION EXPENSE ALlOCATED TO POWER 

OPERATING 

MAINTENANCE 

TOTAL 

· 8. RESERVOIRS, DAMS, ETC., ALLOCATED TO POWER 

OPERATING (ACCT.# 8-24541) 

·MAINTENANCE (ACCT.# 8-23543) 
(55% OF ACCT.# 8-~X543) 

TOTAL 

· C. . ALLOCATION TO DEMAND AND .ENERGY 

DEMAND 
!.---------- -------

TOTAL % $ 

RESER., DA,.MS., ETC. 1,100,533 30.00 330,160 

BALANCE HYD. P.OWER GEN.(A-B) 2,973,126 60.00 1,783,876 .. 

TOTAL 4,073,659 2,114,036 

%0FTOTAL 100.00 51.9 

3224 

% 

70.00 

40.00 

2,56S,301 

1,505,358 

4,073,659 

613,502 

243,366 
243,665 

1,100,533 

ENERGY 

$ 

770,'373 

1,189,250 

1,959,623 

48.1 
. ? 

TABLES 



' ····' 

j 
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I 04/05'COP 

FiSCALVEAR 

1993-94 . 
1994-95 
1995-96'. 
1996-97 . 
1997-98 
1998-99 
1999-00 

·2000--01 
·2001-02 
2002-03 

b= 

·a= 

b= 

a= 

For i=10 Yi== 

Fori=12 Yi= 

ESCALATfON INDEX= 

Xi 

2 
3 
4 
5 
6 
7 

HETCH HETCHVWATER AND POWER 
PROJECTIONS OF HETCH HETCHV PROJECT O&M COST 

LINEAR LEAST-SQUARES REGRESSION 
10-VEARS RECORDED DATA 

2 
Yi (a) XiYI Xi 

21.,323,182 21,323,182 1 
20, 193, 119 . 40,386,238 4 
20,957,974· 62,873,922 9 
28,052,943 112,2,11 ,772 16 
36,964,558 184,822,790 25 
33,951,092 203,706,552 36 
40,300,130 282,100,910 49 

8. . 40,296,239 322,369,912 64 
9 34,968,000 314,712,000 81 

1.0 35,380,596 353,805,960 100 

55 312,387,833 1 ;898,313,238 385 

Yi=a+bXI 

TABLE 4 

Sum XIYI - sum XI Sum Yl/n Sum XiYl ~ 5.5 Sum Yi 
-.... - ........................................ _ . - .......... -.... --.. .... - .. -------

2 2 
Sum XI - (Sum XI )In' 82.5 

Sum Yt-b Sum Xi SumYl-55b 
...... _ .. ____ 
n 10 

2,184,002 

19,226,773 

41,P66,792 

. 45,434,796 

· Y12 45,434,796 
·--------- - -------:::: 1.106 

Y10 41,066,792 

(a) Annual costs excluding Purchased Power, 
Wheeling Charges and Transmission Line Rental . : 

3225 

-· 

4 

"' 



FY04/05 COP TABLE 5 

·. HETCH HETCHY WATER AND POWER 
.· COST OF POWER DEBT SERVICE 

ISSUE TOTAL ·.WATER POWER 

INTEREST Joint $0 ·$0 .. $0· 
Water $0 . $0 $0 
Power . $0 . $0 $0 

TOTAL $0 $0 $0 

REDEMPTION Joint $0 $0 $0 
Water $0 $0 $0 
Power $0 $0. $0 

·TOTAL · $0 $0· $0 

GRAND TOTAL $0 $0 $0 

1 
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Recorded FY 02/03 
FY 04/05 COP 
HETCH HETCHYWATERAND POWER 

FUNCTIONAL CLASSIFICATIONS 

GRAND TOTAL. 
OTHER MUNI PROJECTS 

PROJECT CAPITAL OUTLAYS · 

POWER 
WATER 
JOINT 

PROJECT CAPITAL OUTLAYS 

Notes 

Note to Table D-6. 
1. Joint Costs allocated 55% to Power 

and 45% to Water 

POWERHOUSES 
KIRKwOOD 

HOLM 
MOC.CASIN 
MOCCASIN LOWHEAD 

TOTAL 

PROJECTED CAPITAL OUTLAYS, . 
5 YEAR. AVERAGE 1998/99 TO 2002/03 

BY FUNCTIONAL CLASSIFICATION 

FY98/99 
6/99 

$9,631,692 
1,9?6,612 

FY99/00 
6/00 

$13,146,511 
1,538,896 

· FY00/01 
6/01 . 

$15,183,416 
803,653 

FROM PROJECTED CAPITAL OUTLAYS, 

FISCAL YEARS ENDING JUNE 30 

BY FUNGTlON~L CLASSIFICATION 

FY01/02 
6/02 

$14,237,085 
5,152,295 

FY02/03 
6/03 

$26,231,628 
14,037,202 

Total 

. $78,436,332 
$23,498,658 

. . 

TABLE 6 

5-Year 
A'(erage 

$15,687,266 
$4.,699,732 

_ ........... - ........ -.... -.... ___________ .... _ ------:-- ___ ... _ ... __ .. __ -----·------ -- ----"""':"·----- --------------:"" 
$7,665,080 $11,607,615_ $14,379,763 $9,084,790 ~12,200,426 ·$54,937,674 $10,987,535 

,2,698,310 551,697 2,088,654 9\)2,443 725,285 $7,056,389 $1,411,278 

1,385,964 3,137,502 7,811,750 2,947,710 1,q84,893 $22,367,819 $4,473,564 
.3,580,806' '7,918,416 4.479,359 5,144,637 4,390,24& $25,513,466 $5,102,693 ------........... -.......... ___ --:-........... ------.. --. __ .. ____ ............. ____ -------- - ------.. -- -----------

7,665,080 

. TOTAL 

$10,987,535 
'($0) 

11,607,615' . 14,379,763 9,084,790 

ALLOCATION.OF FIVE YEAR AVER.AGE 

POWER 

$1,411,278 
2,806,481 

WATER 

$4,473,564 
2,296,212 

JOINT 

$5,102.~93 
(5, 102,693). 

..--------·-- --··---.. -- ·------·-- --------
10,987,535 4,217,759 6,769,776 0 . 

$12,200,426 

HETCH HETCHY WATER AND POWER RECORDED NET <?ENERATION (kwhr) 

6/99 6/00 6/01 6/02 - 6/03 

- ........ --.. -------------:---.. -- .-·----.. ---------·---~··------- ---------:-·--
679,787,812 591,562,525 483,540,558 581,816,688 743,799,350 
.950,948,780 723,Q19,031 .. 560,907,541 721,637,246 732,805,707 
410,386,700 393,907,900 388,880,500 439 •. 012,700 . 360,035,SOO 

9,328,000 6,870,000 6,154,000 4,094,QOO 3,161,000 -----.... ---- - ....... .;. .. ____ ... _ .. .,. ____________ ----.. -----· -----............... 
2,050,451,292 1,715,359,456 1,439,082,599 1,737,560,634 .1,839,801,557. 

54,937,674 10,987,535 

Total Average 
" ___ .. ____ .. ___ ----........... - .... -

. 3,080,506,933 
3,688,918,305 
1, 983,223,300 

29,60{',000 

616,101,3~7 

737,783,661 
396,644,660 

'5,921,400 

8,782,255,538 1;756,451,108 





00 
N 
N 
CO. 

TURU>CKJRJ'UGA.110NDISTRICT RECONC}UATION ~aura 
FY'OlJ01 .AdjU111'"'9nt MQUIAED D»JOTm ... 

l1) l2l "(3) (4) {6) {6) ·(1) l•l l'll 
•(3)'1<) 

"""'' Clau1 TcbilSlll Tobl!Bll a...1 ci-1 TdziB~ 
FYU2/1l3 ,,,.,..,..,. ,,,._..,,. f:'RELIMINAFrf PREUMIN1'RY F""" f""I FIN/IL 

""" kw OM11Adl AdjuolodBW ..... kW OOI01A4 

JUL. 'DZ 17599000 3'1523 $:.02.1H.47 $21,97Q.39' .$524,DM.86. 17671000 ,.... t407,.933.65 $21$10.'3.9 
A\JG , .. 78000 35132 .J.46.A.023.31 uu1ug $4~,ff3.70 16154000 3571l< $4J1,753.6S $21,.Q.70.3$1 
SEP 1<888000 3478~ $407,93UO $21,.;70.39 $4Ml,i07.2Q 1'732000 ,. .. , wa,.4m1.68 .;i1,070.3ll 
OCT 11965000 . 204!13 ;579.154.DS $21,070.33 S&01.12"4.'47 "12024000 2'ii616 -$656.4Ga.M" $21,070.33 
NOV g1.wooo 1741i19 $834.66!~ $21.970.39 $666,531U3 0161000 175Si $61a,s~.DG $2.1,i70.30 
DEC 6699000 15962 fTIS ... ~•1 $21,97D.3R $801,65"1.00 87.fOIJOO -1~ $75<,517"4 $21.070.3'1 
JAN"3 •770000 15<00 $873,306.6Z ~1,lil7D.3i ~5,337.01 4T7600;0 , .... $B69,783JUJ S2.U7D.3SI 
FEB 0<70000 '1a222 ,'$73a,932..84. $21,Sl711.39 .$760,903.23 8470000 16222 $72.S.11S1~ $21,5170..3.0:' 
MAR 10137000 1?.475 S7D0.<84.33 $21,970.351: snsASl.72 10137000 mro $6S1~11.D2 $21,07030 
APR 10574000 111522 $839,421.72 $21,970.39 $001,392.11 1057-4000 1.W $823,Dti7.51 $21,<170.39 
MAY 13777000 ""'°° $684.673.36 $21,lil?Q,39 $90G,643.75 13Tl7000 ·- $351,061.17 • $21,970.'39. 

.• JUl'l 1"'221>00 3 .... 7 .$.i66,Z17..32. S2U70.S $9.78,29.7.71. 18<>.220DQ ·:ias<• $V2M07.Q2' $21,1170.:$9 

1<6293000 31ttf1 $6,431.fi54.1Q .$8,69S,5Dll.7B .1~7000 31""36 H .. 159,Sl61.02 

AUQ.i..lsfrc:mTUJb::kBJIJsj)nUrrinU'fww;lilnai) 
• Tho ona t!rJ1s ~lls fa-ncn Ci pr>N«'tdjt12tmon1& rorFYO.Z03. Th• ai• llrrw .ac;usmtfit1- ~licabt. lhro:il11 ~ 13, 2004. 

T1D 02}1)3 ).d.Juatm-.it Modlfl.d 051,I01104 
TID02J03~tl5trn9nt~l~ltou.t"d1\od4f.Z8JO". 

HrW.hltf•y\trwi•up'D11J3.dJMODIFIED.:dcm 
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APPENDIX.E 

MUTUAL RELEASE AGREEMENT 

. T~S MUTUALRELEAsEAGREEMENT (the ~'Release"),. dated as of Ae;..'/ 1,/z{}f/) · 
.. (the "Effective bate"), is by·and between the CITYAND .COUNTY OF,SAN FRANCISCO, a · 

California municipal corporation (''City") and TURLOCK IRRIGATION DISTRICT , a 
California irrj.gation ·district (''Turlock "') (City and Turlock are hereinafter referred to 
individually as ·a "Party/; and collectively as the "Parties") .. 

. - . . . 

WITNESS ETH: 

WHEREAS, City and.Turlock preVi.oUsly,e~tered into. an agreement for the sa:le of 
power entitled LONG TERM POWER. SALES AGREEMENT BETWEEN THE CITY AND 

. COUNTY OF SAN FRANCISCO AND TIIB .TURLOCK IRRIGATION DISTRICT·, which 
becaimreffective by its term.son April 1, 198S, as ·subsequently amended and as-in effect · 
llnn).ediately prior' to February 14, 2004 (the ''Prior Agreement"); · 

·' . WHE~AS, certain disputes arose ·between City ~d Turlock.regarding the proper 
interpretation.of.certain terms of the Prior Agreement, incluiling·those regarding (i) the rights 
and obligations of the Parties under the Section 25 of the Prior Agreement and the proced~e$ for 
dispute resolution applicable thereto (the "Protection Clause Disputd'); (ii) the method for"· 
·deterriiini:ng the quantity of Class 1 Power available t0 Turloek each month under 8ection 15 and 
other provisions· of.the Prior Agre~ent.(tb.e "Class 1 Dispute"); (iii} the Class 1 detnarid charges 
that were invoicecl..to .Turlock for the period February 14 tbrougii February 29, 2004·(the 
"February 2004 Demand Charge. Dispute"); and (i;v} true-ups for Class.1 rates· for ihe·penods 
July 1,. 2001 through June 3.0, 2002, July l,'2002 through June 30, 2003, and July l, 2003 ' 
throughFebtttary 13, 2004 (''Cl~s 1 Tme:-up,Diapute"); ·. · · 

. ' 

WHEREAS, in conne9tion with the Protection Clause Dispute; in Augm~t 200l, Turlock 
issued to City· a Notice Initiating.Dispute Pursuant to Section 23 of the Long Term Power Sale~ 
Agreement between the City and County of San Fran.Cisco· and the Turlock hrigation.District (the 
118ection 23 Prot-eation Clause Proceeding"), and City (i) issued to Turlock a notice-.of 
termination under ~ection 25 of the Prior Agreement.;· (ii) filed a complaint in the Superior Court 
.for the County of San Francisco (the ·"Superior Ceurt") for decla:ratory and· injunctive relief 
against Turlock ; and (iii) initiated a non-binding arbitration proceeding before the American 

· Arbitratien Association ("AAA") against Turlock, in Case No. AAA 71 ... 19&~00547-01 (the 
"AAA Arbitration"); · 

1 
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.WHEREAS, the issues raised by"the City in the AAA arbitration and the Superior Court 
litigation remain pending in litigation, with the Parties.recently completing a non-binding 
arbitration before three appointed arbitrators (the "Litigation"); , 

' . 
WHEREAS, in connection with the Class 1 Dispute, Turlock i:trvoked the provisions of 

Sections 17 of the Prior· Agreement to resolve the Parties' disp1:J.te..(the "Class. 1 Sec.tion .17 '. 
Proceeding");. · · · · · · · 

WHEREAS, in connection with February 2004 Demand Ch~rge.Dispute, Turlock · 
invoked the provisions of Sections 17 of the Prior Agreement to resolve the Parties' dispute (the 

· i1Demand Charge ·~ection 17 Proceeding");· and . · 

. WHE~AS, in comiection with the ·Class 1 True-up Dispute City has ·identified the 
amount to be reimbursed to Turlock to resolve the Parties' dispute (the "Class 1 True-up 
Reimbursement11

); and · 

·WHEREAS, City and.Turlock desire to·resolve any and all disputes.between them and to 
that end the Parties a,re entering into this Release and,. concurrent herewith, are entering into an . . ' 

ame~dn;i.ent and restatenient of the Prior Agreement. · 
. . 

NOW, '(HEREFORE, for good and valuable consideration, the receipt and sufficiency 
of which is hereby acknowledged, the Parties•hereto do hereby agree to release one.another from· 
any and all claims that may be asseFted as follows: 

1. City's Release. F.or good and valuable 'consideration, the receipt and suffidency of 
which js. h~reby acknowledged by the executi~~ of this Release, City wi~outreservation 
or condition; for itseif and .its assigris~ .agents,· representatives, attorneys, ~d any other 

. person or entity, that could initiate or continue litigatjon, arbitration or any other 
. proceeding on its behalf, does hereby fully acquit and waive, release and forever 

discharge Turloc~ ; its directors, officers, employees, age~ts, attorneys, representatives; 
successors and .assigns; and all persons and entities acting.by, through, under or in 
concert with any of them, from any and all claims, counterCiaims, liabilities, suits, 
demaJ;ldS, causes .of action, administrative proce~P:ings, damages;. losses, pecuniary losses, 
costs, expenses (including attorneys' fees), and/or any other obligati~ns of any nature 
whatsoever, whether known or unknown,. in law, equity or otherwise, asserted or as may 
be asserted by City which City has or may have against, Claims to have again8t or - . ; 

· contends it is entitled ~o or from Trirlock arisip.g from or related to th~ Prior"Agre~ment; 
" the Litigation, the AAA Arbitration, the Section 23 Protection Clause P.roceeding, the . 
Class 1 Section 17 Proceeding, the Demand Charge Section 17 Proceeding; and Class 1 . 
True-up Re4:flbursement including any act or omission, whether negligent or otherwise,' 
taken or riot taken, or directed by Turlock against City in connection therewith through 
and including the Effective Date ·of this Release, .excepting only any claim, cau.Se of 
action or suit arising from an..undertakin~ or.promise contained in fu~s Release. 
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In connection with the b:tunediately preceding. paragraph, -City acknowledges that it is 
familiar with and her~by waives· and relinquishes any and all rights and benefits it may 
have under. th~ laws of any state, similar to and-including Section 1542 <?fthe California 
Civil ·code, which provide~ as follows: · · 

A general release does not extend to claims which the creditor does . . . . ·. \ 

· not know or suspect to exist in his favor at the time of executing the 
. . release, which if known by him must .have materially. affected his . 
. settfonient with the debtor. . . 

· 2. Turlock 's Refoase. For good and.valuable considyration, the receipt and StJ.fficiency of 
, which is hereby aclmowfodged by the execution of this Release, Turlock. without · 
reservation or condition; for itself and its assigns; agents, representatives, attorneys, ·and 
any other perso:µ. or entity that could initiate or continue litigation, ai:bitration or·any other 
proceeding on its behalf does hereby fully acquit and waive, release and forever · 
discharge the City, its gave.ming board members, officers, di~ectors, employees,_ 

· managers, partners, agents, attom~ys, representatives, succes~ors and assigns, and all 
persons and entities acting by, throu~ under or in concert with any of them from any 

. and all clainis, counterclaims, liabilities, suits, demands, causes of action, administratjve 
proceedings, damages, 19sses, pecuniary loss~S, costs, eXpf'.llSeS {including attorneys' 
fees), and/or any other obligations of any na~e .whatsoever, whether known or · 

: · · i.uik:nown; in law, equity or otherwise, asserted or as may be asserted. by Turlock which. 
Turlock has or may have against, claims tp have against or contends-it is entitled to or· 
from City arising from-·or related to the .Prior Agreement, the Litigation, the AAA 
Arbitration, the Section 23 Protection Cla;use Proceeding, the· Class 1 Section 17 
Proceeding, ·the Dema;nd Charge Section 17 Proce~ding, and Class 1. True-up 

. Reimbursement including any act qr omiss~on, whether negligent· or· oth~rwise, taken or 
·not taken, or directed by City against Turlock .in connection.therewith fbrouih and . · 
including the Effective Date oUhis Release; excepting on~y any claim, acti9n, cause of 
a.qtion or suit arising from an undert*ing or promise contained. in this Release. 

In ·connection with the immediately pre~eding paragraph, Turlock aclmowiedges that it is 
familiar with· and hereby waives ·anci relinquishes any and all rights and benefi~s it may 
have under the la~s of any state, similar to and including Section 1542 of the Califoinia 
Civil Code, which provides as _follows: · ·. · 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his favor at t}>:e time of executing the 
relea~e; which if kilown by him must have materially affected his 
settlement with the debtor. 

3. No Indemnity: Nothing in this Release 'shall in any way constitute an agreement by any 
P~ to indemnify any other·Party. against any third party claim. . 
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4. City Acknowledgment. ·City e?Cpressly acknowledges that it has consulted with 
competent. legal counsel with regard to··the provisions of this Release and it fully. 
up.derstands and accepts the same. City fur.ther:acknowledge that Ttirlock HAS NOT 
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED, 
STATUTORY OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS 

· OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW, :, 
HERETOFORE, OR HEREAFTER:TO CITY IN CONNECTION WITH THIS 
RELEASE. IN ENTERING-INTO AND PERFORMING. THIS RELEASE, ClTY HAS 
RELIED AND WilL RELY SOLELY UPON rrs INDgPENDENT.INVESTIGATION 
OF, AND JUDGMENT WITH RESPECT TO,· THE VALUE OF-THIS RELEASE. 
. . . . . . . . . 

' ' 

5. · Turlock 's, Acknowledgment. Turlock ~xpressly acknowledges that it has consulted. yrith · 
· .competent legal counsel with regard to the provisions of this Release and it fully 

understands and accepts the same" Turlo'ck further ac)mowledges that City HAS NOT . 
MADE'ANY W ARRANrY OR REPRESENTATION, EXPRESS, IMPLIED, 

' STATUTORY OR O.TIIERWIS:g, AS ro THE ACCURACY QR-COMPLETENESS . 
. OF ANY INFORMATION PROVIDED OR MADE AVAILABLE-NOW, 
HERETOFORE, OR HEREAFTER TO TURLOCK IN CONNECTION WITH THIS. 
RELEASE. IN ENTERING INTO AND PERFORMJNG THIS RELEASE, TURLOCK 

. HAS RELIED AND WILL RELY SOLELY UPON1TS INDEPENDENT 
·INVESTIGATION OF, AND JUDGMENT.·wiTH RESPECT TO,. Tirn VALUE OF 
. THIS RELEASE. . 

6. Dismissal ofProce~gs. Concurrent with the exeqution of this Release (i) the ciiy 
agrees to execute the dismissal, with prejudice, of the of the Litigation in the form · 
attached hereto at Exhibit A..: 1 and-the· AAA Atbitration in. the form attached.hereto at 
Exhibit A-2; and (ii) Turlock agrees to execute· and deliver'to C.ity the· Written ndtices of 
withdraw·a1, with prejudice, of the Section 23 P:retection Clause Proceeding, the Class 1 
Section 17 Proceeding, the Demand Charge· Section 17 Proceeding, and Class 1 ·True-up 
Reimbursement ·substantially in the form attached· hereto at Exhibit B .. The City further 

· · airees that the qty shall cause the dismissal of the Litiga:tion and the AAA· Arbitration to 
" be: filed' with the Superior Court and the AAA, respectively, promptly after execution of . 
. the same. 

7 .. No· Admission. This Release is being entered into by the Parties as a result o{ a 
-compromise 'and with the intention 'to avoid further disputes and Htigation betWeen the 
Parties and the attendant inconvenience and expense of the same. Accordingly, nothing 
contained in this Release, nor in the consummation of this Release, shall ·be c.onstrued or 
deemed as an admission or acknowledgement by any PartY of the exi()tence or . 
nonexistence of any breach of the Prior. Agre_ement, culpability, fault, liability or . 
wrongdoing whatsoever. In connectioJ+ with the foregoing, this Release may not be used 
in evidence in any proceeding, exceptip.g only in a:proceeding'involving (). claiin, action, 
cause of action or suit arising from an undertaking ot promise cont~ed in this Release. 
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. . 
8. · Binding Effect. This Release and atlthe provisions hereof shall be binding upo"n.and 

inure· to the benefit of the Parties hereto and their respective successors arid pemi.itted 
assigns. 

9. Section Headings. The section.headings in this Release are solely for convenience and 
shall not affect the meaniq.g, construction, interpretation or effect of any provisfon of this 
Release. · 

. . 
10. Counterparts. This Release may be executed in counterparts, each of which shall be 

deemed an original, but all of which shall ·constitute one and the same legal instrument. 

il. Changes. Tbis·Release may not be altered, amended, modified, qr otherwise changed 
· . except by a writing duly executed by City and Turlock. 

12. Deemed Prepared by all Parties. This Release was jointly prepared by the Parti~s, and 
tli~ rule ihat uncertainties or ambiguities shall be interpreted against the drafting party 

· shall not apply to the interpretation or construction of this Release.. . 

IN WITNESS WHEREO:ir, the Parties hereto have executed this Refoase as of the date 
first written above. 

PUBLIC UTILITIES COMMISSION OF 
OF THE CITY AND COUNTY 
OFSANF 

By:· 

PROVED AS TO FORM: 

DENNIS J. HERRERA 
City Att:omey 

By: ~ti~ c;m;w. :Fwan 
Deputy City Attorney 
Cit)' and County of B.an Francisco 

By: 
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·-·-·-·····-··· 
' TTDRNEY OR PAR1Y WITHOUT ATTORNEY (Name al)d_address): FDR COURT USE ONLY 

DENNIS HERRER~;City Attr ·:~y 
Tel.: (415b554-3959 DONN W. l?URMA . 

De~utt City Attorney · Fax : ( 41 554-8793 
13 0 Market Street, 21-th Floor .-

· 'lll Francisco California· 94102 
:1 _ ~EY FOR (Name) City and County of Sart -Francisco 
'~!3rt name of court, )udlclal district, and branch,.if any: 

. SUPERIOR COURT FOR THE STATE OF CALIFORNIA 
CITY AND COUNTY OF"SAN FRANCISCO 
PLAINTIFF/PETITIONER:. CITY &'COUNTY OF SAN FRANCISCO 

DEFENDANT/RESPONDENT: TIJR:LO~K IRRIGATION DISTRICT 

REQUEST. FOR DISMISSAL· CASE NUMBER: : 

c:J Personal Injury, Pro.party Damage, or Wrongful Death 

CJ Motor Vehicle C=:J Other CGC-01·323717 

· c:J Family Law 

· c=J Eminent Domain 

.. [XJ- Other (specifY): Declaratory & Injunctiv~ Relief 

- A conformed copy will no~ be returned by the clerk unless a method ·of return is: provided with the do~ument.. -­

. TO THE CLERK: .. Please c:lismiss this action as follows 
· .a. (1) CXJ With prejudice '. : (2) Q Without prejudice 

b. .- (1) CJ Complaint . (2). c=J Petition 

. (3J CJ Cross-complaint filed by (name): 

(4) [.:J Cross-complai~t filed by (name): · . 

on (date): . 

on (date):· 

(5) ['KJ Entire action of all parties and all causes of.action 

· (6) c:J :other (specify): 

.... '"': 

DONNW. FURMAN (CBN 166479) 
(SIGNATURE) rrYPE OR PRINT NAME OF x ATTD~NE'f 0 PARTY WITHOUT ATTORNEY) 

• If aismi~sal requested is of specified parties Qnly; of specified causes of. 
action only, or of.specified cross..compla!nts only, so state and ident(fy 
.the parties, causes of a~tion, or ~ross-complaints to be dlsmiss_!ll. 

Attorney or party without ~tto,ey:foj: · 
[1[J P·laintiff/Petitlon.er . ·Defendant/Respondent 

E::=J Cross-c-0~plain~nt 
2. TO THE CLERK: Consent to the above dismissal is hereby given.** 

[)ate: 

(SiGtNATtJRE). (TYPE OR PRl~T'NAME OF D ATTORNEY [J PARTY WITHOUT ATT~RNEY) 
** If a cross-complaint-or Response (Family Law) seeking affinnaUve 

relief-ls on file, the attorney for cross-compl~lnant (respondent) must 
sign this consent if required by Cade of Civil Procedure section 581 (l) 

'Attorney or party without atto,ey fol: · 
: C=:J PlaintiffWetitiorier Defendant/Respondent 

or 0). · .C=:J Cross-complainant . 

.(To be ·completed _by Clerk) · · 
3. C:=J Dismissal entered as requested on (date): 

4. C.:=J Dismiss?I entered orr(date): as to only (name): 

5. C.:=J Di?missal not entered as F~quested for the following reasons (specify): 

P c=J a. Attomi;iy or party without attorney notified on (date); 
b. Attorney or party without attorney not notified. Filing party failed to provide 

·. c=J a copy to conform CJ means to refi!m conformed copy 

Date:. ·cterk, by ----------- , Deputy 

Form Adooled bv the 
,.,,...,,...., rc~-r enc ntC:ftlllC:C:::.ll.I : Code of iv1 Procedure, 581 et seq 

California Rules of Court, rules 383, 1233 



EXHIBIJ: A-2 

VIA FEDERAL EXPRESS 

Mr. Jeremy T. Jackson, Case Manager 
American Arbitration Association . . . 
1750 Two Galleria Tower 

-. 13455 Noel Road 
Dallas,.TX 75240 

April 15, 2005 

Re: ·City and County of San Francisco v. Turlock lrrlgation·District 
Case No. 71-198-00547-01 

Dear Mr. Jackson; 

· This letter is to notify you that Claimant City and County of San Francisco (the. 
"City"), through its duly authorized undersigned counsel, hereby dismisses· the above-referenced 
proceeding with prejudice. Please.provide written confirmation of the City's disml.ssal and that 
the Ani.erican Arbitration Association has closed its file in this matter. . 

cc: Roger Masuda 
General Counsel 
Turlock ~gation District 

Very Truly Yours, 

DENNIS J. HERRERA 
City Attorney 

By~~~~~~~~~ 
Donn W. Furman 
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EXHIBITB 

April 15,·2005 

Mr. Donn W.' Furman 
Deputy City Attorney 
Office of.the City Attorney 
Fox Plaza . 

· 1390 Market Street, Suite 250 . 
· ~an Francisco; California ·94102-5408 

Re: Mutual Release Agreement.between.,Turlock Irrigation.:pistrict and 
fu:e City and Counfy of San Francis~o dated April 15, 2005 · 

DearDpnn: 

In accordance with .Section· 6 of the above-referenced Mutual Release Agreement, 
Turlock Irrigation District hereby withdraws its notices of dispute and terminates, with prejudice, 
·au such proceedings with regard thereto, as to the foliowing matters:. . 

. . .. . . . 

1. The Notice Initiating Dispute Pursuant to Section 23 of the Long Tenn. Power . 
Sales Agreement Betweeµ the City and County of San Francisco and the Turlock 
Irrigation District ("LTPSA"), dated July 24, 2001, relating to disputes as to (1) 

. whether Sm Francisco has been precluded1from substa;ntially.realizing the benefit 
·of the LTfSA by an action designate4 in Section 25.3 of the LTPSA and (2) 
whether the provisions of Section 23 or Section 25. of the LTPSA ,govern the 
resolution of dispute. 

2. The Notices of Billing Disput~ pursuant to Section 17 of the L'.TPSA relating to. 
invoices for August through November 20.01, September through November 
2002, and August through December, 2003, as described in letters to Patricia E. 

· Martel and/or Marla Jurasek signed by Larry Weis. 

· · ... · 3. 'J;'J;ie"NoticeinitiatlngDisputePmsuantto Section 17 oftheLTPS.Atelatingto a 
di~pute arising out ofenergy and capacity charges in the February 2004 invoice. 
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. . 
If you have any questions regarding the for.egoing, please contact. me at your ~arliest 

convenience. 

·--::,..., . 

Sincerely, · 

Roger Masuda 
General Counsel 
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APPENDIX F 
.......... 

QUARTER!iY:·RECONCJ:LIAT:tON. ·OF AVAILABLE ENERGY 

1 

2 1 . .. PURPOSE AND · INTENT 

3 

4 The purpose ·of this·Appen:dix·F is to provide the Parties 

· 5 · with an independent means·. of· monitoring enerw availabie from 

6 ·· Project from time to.time and to provide an exclusive remedy for 
. . 

7. the:} over scheduling or under s.cheduling ·of City Municipal· En~rgy 
. . .. 

·B that may .occur ·de~pite diligent ·and·" good .faith ·efforts-.·by City 
. . 

·9 · to ·predict and schedule Available .Energy with ·rea13onable. 

1 O accuracy. 

li 

12 
13 ·. 2. DEFINED TERMS 

14 

is 
·.16 

17 

18 

19· 

20 

21 

~2· 

23 

24 

25 

26' . 

2'J 

28 

whenever used in.· this ·Appendix.. F, . :terms it~itially 

capitalized shall. liave. ·the meanings . .'set ~ort;.h below and if .not · 

defined herein shall have the ·meanings ascrib~d ·to them. in 

Sec.tiQn· 4. of the Agreement.. J;:n all cases the ··singular. of a term 

shall include the p\ural .. and the plural shall. ·include. the 

singular. 

. . 
2. 1 · AE or Actual Available Energy: .The. amount . of· energy 

. . . 
that.is ninety~eight pe~cent (98%) of the difference between 

Proje.ct Energy act:uaJ,.ly generated during a half.-hour in. the 

period 0f determ~:nation-and City Municipal Energy u~ed in t~e 

,same h.8.1i-hou:i: as determined by Ci~y iii ·accordance ~ith ·the 

terms of its agreement ·with .its s·cheduling Representative, a.11 

such half-hours summed over the period of deterininat,ion, 

1 
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1 pr0'?"ided, however,_ tha.t if the amount of energy resulting from 

2 the foregoing is less than :zero in any half-hour then the value 

3 for that half-hour shall be .zero. 

4 

5 . 2. 2 Average Dow Jones NP-15 Electricity ·Price Index: the 

6 simple average of the Dow Jones NP-15 Electricity Erice On-Peak 

7 . or· Off:--P.~ak Index in· eff~ct for all .the a:pplicable hours (On-

8 . Peak· Hours or. Off-Peak Hours) in the. calendar year quarter I . . . 

. 9 excluding t~e·hours-of certain Actiye Days pursuant to Section 

10 3 .2. 

·11 

12· · 2. 3. Contract Rate.: . E:it4er ( i) the simpl·e ayerage ·of the 

13 

14 

.15 

16 

17 

18 

•. . . 
Excess Ene~gy Rate in effect for all the applicable hours ·(On-

Pea~ Houis or ... Off-Peak Hours) in ·the· calenq.ar year .qµart.e:i::, 

excluding the hours of. certai:ri Act~ve ·:~ays pursuant .to. Section 

3 .2, if the period of determination ,is" the first or second 

quarter· of a calendar y~ar ,· or {ii) the Class 1. Energy Rat~ if 

the period . of determinatioD; is the third or fourth quarter of a 

19 calendar year . 

2·0 

21. · 2·.-4 · Overscheduled Avai]_.able ·Ene~gy: The amount of' energy 

22· determined b;y .Cit:y_ purs:uap.t to Section 3. 3 (a) ·heredf.. 

23 

24 2 .5 SE or Scheduled Available Energy:. The amount of 
. . 

25 energy that is· ninety~eig~t ·percent {98%·) of the differ~_ce 

26 between Pr~ject"Energy' in ·a half-hour in the ·period of _' · 

· .27 determinatipn and City Municipal Energy in· .the· sam~· h~J.,f-hour as . . . 
2 8 · set forth on . !:he: Final Schedute' City subrn:j. t.s t9 its Scheduling. 

29 Representative,. all such half-hours sUm:med o.ver the ;Period .of 

3 o· detennination, provided, however, that if the amount of, energy· 

31 resulting from the foregoing is less than z~ro in any h_alf-hour, ' 

32 theri the value for that half-hour, shall be zero. 

2 
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1 

2 2.6 Undersched'uled· ·Available Energy: The ~ount of energy 

. 3 determined by City pursuant to Section 3 . 3 '(b) · hereof. 

.. 4 

5 

·6 

7 

.s 

3 . DETERMINA~ION OF OVERSCHEDULED OR UNDERSCHEDULED AVAILABLE 

ENERGY 

· 9. · 3 .1 At the end of the calen,dar year quarter commencing on 

10 ·January 1, · 2 0 0 8 and at the end of each c.al.endar year quarte;r:- · 

11 th.ereaftE;'lr during the remaining term of .this· Agreement, City 

12 :F)hall determine, ·separately for the On-Peak Hours· qnd for the · 

13 Off-Peak Hours, both the Overs.cheduled Available Energy, and · 
. . . 

i4 Uriqerscheduled Available Energy in the manner set forth herein 

15 l:;>elow. 

16 

17 3.2 City shall determine for each halt-hour the difference 

18 between Schedu.led Av~ilable. Ener~ an~ Act:ual. Av~.il?J,ble En~rgy. 

19 -Suqh differences shall ·be· summed for all. On-Peak Hours and shall 

.20 be summed separately for a~l Off-Peak Hours during a· calendar · 

21 year quarter ("Quarter OD:-Peak · I?ifference" and "Quarter Off,.-Peak 
. . . . 

·22 ·Difference", re$pectively) I provided however, "that in making the . . . . 

·23 foregoing determination City sh~ll exclude any-.Active Day. on 

24 which (a) eithe~ the Scheduling Repres.entative or the control 
. . 

25 iµ-ea Operator: exp~r·iences· a .system .e~ergency that· affects. the· 

. 26 II);etering or deliv~ry of Available Energy or City ·Municipal 

27 ·Energy, or· (b) Uncontrollable Forces affect ·city's ability to 

28 generate or deliver .Schedule.d .. Availapl~. E~er.gy,. o.;r. {c}·a. 

29. d~termina)::ion was made by City, in. its sole. judgm~nt:a~d 
30 discretion, that generating, supp.lying ·or 'deliv.e~ing P:i;:-oject . 

31 Energy or qontinuing the supply or delivery of' such eriergy would . . . 

32 adversely impact City's ability either t'o provide water· supply 

3 
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1 · Qr to meet applicable standards of. water quality foilowed or 

2 established by.City. 

3· 

4 3·. 3 If the absolute value of either the· Quarter On ...... Peak 

. 5 Dif.feren·ce o:r; Qua:r:;ter ·o~f-Peak. Difference or both det~rmined 

6 pursu·~t ·to. Section 3. 2 he~~of ·is greater t;han 7. s- MW multiplied 

7 ·by, re:spective.ly, the number of. the On-Peak Hours or. the Off-
" 8. . Peak . Hours not ~xciuded pursuant to Section 3 . 2 . hereof . of the 

. . 
9 appli.cabl~ calendar year qua1:"te;:r, then City · shali . determine · 

10 sepa.rately for the On.:...Pe":k Hours and for the. Off-Peak Hours (a) .. 

11 for· a positive Qua:r::ter On-Peak Difference or po~itive· Quarter 

12. · Off-Peak Di:fferen:ce, · Overscheduled .°Available Energy· to be the 
. . 

13 . amount of. .energy, ~ressed in 'MWh!' by whicl_i the: product 'of 
. ' 

.14 Turlock' s Allocation times .thE? "Quarter On-·Pea:k :bif·~erenc.e and, 

'15 separately, the product ·of Turlock ,·s ·Allocation times the · : . ·. . 
16. Quarter Off ...... Peak ·nifference_ exc~eds 'the ·p:r:o-duct of· Turlock' s· 

1°7' 

18 

19 

20 

21. 

22 

2·3 

.. 2·4 

2~ 

2?' 

Allocation· times 7 .5 ·MW multiplied.py the-.nutnber of. On-Peak . -· . . . . . . . 
Hours· or.-the nunfuer. o~ Off-Peak Hours~ .re~p~ctively, in '.the. 

determination pe;iod for the ,Active Day"s not excluded ·pursuant 

.-t~ Sectio~ 3 .Z hex~of during the .cale~da~ ye~r ·qi:la~·ter· ·~'f 
: . . . . 

determination. ("On-Peak Overscheduled ·Energy" -and "Off-Pea:k 

Ov.ers.cheduled Energyit, .r~spect.ively); and .(b) for .a negative 

·Quarter On--Peak Differenc.e or negative Quarter Off-P.eak 
. . 

Difference,· Uriderscheduled Availab.le Energy to be the amount of 
. . 

energy:, ·expressed .in ·MWh, by· which -the· absolute vc;;_l-q.e· o'f ··the 

p;o.Q.uct of "Turl~ck' s ·Allo~a:tio~ time·~ t~e Quart~r o~-Peak .. 
27 · Difference and,. separately", tl:ie absolu"t:-e val'.J-e of. the product of 

28 · :Turiock's. ·.A11:ocation times the Quarter. O.ff-Fea.k ·Difference 
' . 

29 exceeds the product ·of Turlock ,·s Ailocati.on times 7. 5 MW 

30 mu~tiplied· by the _numb.er of On-Peak Hour~. or ._the ·nllmber .of -Off­

. 3.1 Peak Hours, respE?ctively, in· the detennination period for the 

. 32 Active . Days not excluded pursuant to Section 3. 2 ·hereof during 

.··· 
~---
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

i3 

·14 

15 

16 

~7 

18 

19 

. ·20 

21 

22 

23 

24 

25 

'26 

27 

28 

29 

30 

31 

32 

, 

the calendar year quarter of determination ("On-Peak· 
"" Underscheduled Energy" and "Off-Peak Undersch~duled Energy", 

respectively) . 

3. 4 City shall provide Turla.ck with its determination of 

Overscheduled Available Energy .p.nd Underscheduled Available . . . . 

E~e:r:-gy on or before t~e .. day t;ti~t is.n:j_nety""(9Q) days af.te:r,- the 

last day of.calendar year q_Uarter for·whi°ch the determination 

.'was made. or· as soon thereafter as is possible, and together with 

such determination City shall-' notify Turlock -of the remedy City 

elects pursuant to ... Section 4 he~eof. 

4 . ELECTION AND . EXCLUSIVE REMEPY .. 

·4 .1 In the ~vent· .C:i,ty"·determin~~ ·that-"Overschedul~d 

Available Energy·re_sul.ted in-a cqlendar year quarter, for the 

on..:..Peak' Hours or the. Off-Peak ·Houri? or both, then~. as City ·may 

elect, Turlock shall .(.a) make a payment ·to City in an amount 
. . 

equa·l ·to the On-Peak Overs·cheduled Availab~e Energy and Off . ...:~eak 

.overschedul~d Available·Energy-m~ltiplied in each case by the 

greater of ·(i) zero. or (ii) the following difference: the 

applicable Average Dow Jones N~-1? _Elect~icity Price Index minus·· 
. .· ' 

the applicable Contract Rate,. within a period. o-f'. sixty (6·0) days 

of. receipt of.· City's· determination, or . (b)· ·"make a sale to City, 

. at the applicable Contract Rate·, of the On-J?eak Oversc.heduled 

.Available ·Energy and· Off~Peak Ove·rscheduled Ava:i,lable ·Energy, as 
. . -. . . . . 

scheduled by Turloc~ during the same calen~ar year quarter.in. 
. . 

the year following the cal~dar·year quarter in·which_the 

determination wa's made,: provided that On-:Peak. Overscheduled 

·Available Energy ·will· be returned during. the. On-Peak Hours of 

such quarter. 

5 
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5 

'6 . 

7 

.8 

9 

..... ~: .·, 
{ : 

4~.2 In the event City determines that µnderscheduled 

Available Ene~gy res~lted'in a calenda! year quarter, for the 

On-Peak.Hours or the Off-Pea~ Hours or both,. then, as City may 
I ' ~ • • 

elect, City shall (a} make a payment to Turlock.· in an .amount 

·equal t_o -.the O~-Peak Undersc~eduled A~ailable Energy a~d O~f­

Peak Dnderscheduled Available Energy-multiplied in each case by 

'the g;eater of· (i) zero ~r (~i} · the". f6llo~i~g differ~nce: the · 

applicable Average Dow Jones .''.NP-l5 Fi.rm En~rgy Index minus tJ:~e 
·.;: .. 

applicable Contract R,ate,, within a period of sixty ·(60) days of 

iO dell very to _Turlock :.of City's determination, o:t (b) make. a sale 
. . 

11 to Turlock, at the applicable Contract Rate, ·of the On-}?eak 

12 Underscned~led Available Energy and Off-Peak·underscheduled 

13 Avai1.able Energy I a·s scheduled by City during t;h~ same caie'udar 
14 . -year quarter· i'n the year following· the -c.alendar. ·year . Q:uarter in 

1s ~hich the deterrhi~at±ail was ~ade,·, .pr~~i<led ·th.at .on-Bea:k 

1? UnderE!cheduled Available .Energy. will cbe -.return~d duri.ng. the On-

...:...::_· -1~7 __ .Eeak Hour~. of such ·quarter. 

... · 

- ·----.. ···--------:-----------:... _ __: ___ _ 
1~ ---. ------------· 

. 19 4 ~ 3 The remed:ies provided -for. in Section 4. 2 hereof ._are 

20 ·Turlock' s exclusive re~edies and: a:t:'e .in l~eu of ~n; other· .remedy. 

21. Turlock may claim is· due tp it under _th~ t~rms of the Agre~ment · 

22 arising from or relating ·to City's det~nnination of Project 

23 Energy or Available Energy durins ·a~y pe~iod of .determination. 

24: 

25 4:.:.4 · . The Part;:.ies intend and ·agree that nothing 

26 herein shall be used to ret:i:-o.actively· affect ·or. adjust · · 

27. .City's·determination-bf Excess Energy under Section 7.5 or 
. . . 

28 .Section-7.6 of t4e Agreement(.or Tru~-Up Energy .under 

29 · .Sectio;n 7 .7 of the .·Agreement. . 

6 
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Roger K. Masuda 
SaraJ.Lima 
James Koontz 

. · Galileo Morales 

. GRIFFITH & MASU.DA 
_. G~PROFEsSIONALLAW CORPORATION 

· G~V 517 East Olive Street · 
·G.C\.- . <\<1 Turlock, California 95380 

""" '\I t<0\J (209) 667-5501 
o ~ Fax (209) 6.67-8176 

W. Coburn Cook, 1892-1953 ~~ \" · • ~ · · 
Li~ H. Grlffith; rE<tired · ,.r'.¢..~'\. www.calwaterlaw.com 

. ~ov" . . . 
April 15, ~005 

. Mr. Donn W. Furman, Deputy City Attorney 
Office of the City Attorney 
Fox Plaza, 1390 Market Street, Suite 250 
San Francisco, California 94102-5408, 

Monterey Bay Office 
UCMBEST'Center 

3239 Inijin Road #122 
Marina, Ca~fornia 93933 · 

(831) 601-1406 

rmailuda@calwaterlaw.com 

Re: Mutual Release Agreement between Turlock Irrigation District and the City and County 
of San Francisco dated Aprii 15, 2005 · · 

Dear Donn: 

In accordance with Section 6 of the above-referenced Mutual Release Agreement, 
Turlock Irrigation District hereby withdraws its notices of ~ispute · a:tid tenninates, with prejudice, 

·ail such proceedings.with regard thereto, as to the following ni~tters: · · 

1. The Notice Initiating.Dispute Pursuant to Section 23 of the Long Tenn Power· Sales 
Agreement Between the City and County of San Francisco and the Turlock Irrigation District 
("LTPSA"), dated July 24, 2001, relating to disputes as to (1) whether San Francisco has been. 
preduded from su,bstantially realizing the \>enefit of the L TPSA by an ~ction designated in 
Section 25 .3 of the LTPSA and (2) whether the provisio~ of Section 23 or Section.25 of the· 
LTPSA govern the resolution o~ dispute. · · 

2. The Notices of Billing Dispute pursuant to Section 17 of the LTPSA relating.to 
· invoices for August through November 2001, September through November 2002, and August 

through December, 2003, as described in-letters to Patricia ·E. Martel and/or Marla Jurasek 
signed by Larry Weis. · 

3. The Notice Initiating Dispute Pursuant to Section 17 of the LTPSA relating to a 
dispute arising ou~ of energy and capacity charges in the February 2004 invoice. 

If you.have any questions regarding the foreg~illg, please contac~ ·me·at your earliest 
convenience. · · 

APR 1 ~ 2605 
\J. l..~ v ~ P.' h .• ~. v. ' 

· Si?-cerely, 

Roger K. Masuda 
General Counsel · 
Turlock Irrigation District 
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HETCH HETCHY RESERVOIR SITE 

HEARING BEFORE THE COMMITTEE ON PUBLIC LANDS 
UNITED STATES SENATE SIXTY-THIRD CONGRESS 

FIRST SESSION ON H. R. 7207 

AN ACT GRANTING TO THE CITY AND COUNTY OF SAN FRANCISCO 
CERTAIN RIGHTS OF WAY IN, OVER, AND THROUGH CERTAIN 

PUBLIC LANDS, THE YOSEMITE NATIONAL PARK, AND 
STANISLAUS NATIONAL FOREST, AND CERTAIN LANDS 
IN THE YOSEMITE NATIONAL PARK, THE STANISLAUS 

NATIONAL FOREST, AND THE PUBLIC 
LANDS IN THE STATE OF CALIFORNIA, 

AND FOR OTHER PURPOSES 
WASHINGTON 

GOVERNMENT PRINTING OFFICE 
1913 

.S25A5 
1913d 

Section 9 (I): That the said grantee shall, upon request, sell or supply to said irrigation districts, 
and also to the municipalities within either or both said irrigation districts, for the use of any 
land owner or owners therein for pumping subsurface water for drainage or irrigation, or for 
the actual municipal public purposes of said municipalities (which purposes shall not include 
sale to private persons or corporations) any excess of electrical energy which may be . 
generated, and which may be so beneficially used by said irrigation districts or municipalities, 
when any such excess of electric energy may not be required for pumping the water supply for 
said grantee and for the actual municipal public purposes of the said grantee (which purposes 
shall not include sale to private persons or corporations) at such price as will actually reimburse 
the said grantee for developing and maintaining and transmitting the surplus electrical energy 
thus sold; and no power plant shall be interposed on the line of the conduit except by the said 
grantee, or the lessee, as hereinafter provided, and for the purposes and within the limitations 
in the conditions set forth therein: 

Provided, That·said grantee shall satisfy the needs of the landowners in said irrigation districts 
for pumping subsurface water for drainage or irrigation, and the needs of the municipalities 
within such irrigation districts for actual municipal public purposes, after which it may dispose 
of any excess electrical energy for commercial purposes. 
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PUBLIC UTILITIES COMMISSION 
City and County of San Francisco 

RESOLUTION NO. 15-0100 

WHEREAS, ·Section 9(l) of the Raker Act obligates the City and County of San 
Francisco to sell or supply, upon request, to the Turlock frrigation District excess Hetch Hetchy 
electrical energy for the district's municipal public purpose and irrigation pumping needs; and 

WHEREAS, On April 14, ~005 per Resolution No. 05-0055, this Commission authorized 
the General Manager of the San Francisco Public' Utilities Commission (SFPUC) to· execute the 
Amended and Restated Long Term Power Sales Agreement between the City and County of San 
Francisco and the Turlock Irrigation District (ARLTPSA); and 

WHEREAS, The ARLTPSA became effective on February 14, 2004 and expires on June 
30,2015;and 

WHEREAS, The parties have agreed that additional time is necessary to reach final 
agreement on the terms and conditions of a new agreement; now, therefore, be it 

RESOLVED, That this Commission hereby approves the Extension Agreement between 
the City and County Of San Francisco and the Turlock Irrigation District, and authorizes the 
General Manager of the SFPUC to execute this Extension Agreement, which will terminate on 
the earlier of the approval of a replacement energy sales agreement by both parties or June 30, 
2016; subject to approval of the Board of Supervisors pursuant to Charter Section 9.118. 

I hereby certify that the foregoing resolution was adopted by the Public Utilities 
Commission at its meeting of April 2~1 2015. 

{.'\/[/ 4<--- f~ .11 
. >: J\_V)'.) fljLIL ~1a-v --~ 

Secretary, Public Utilities Commission 
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PUBLl'C UTILITIES -coMM'JS:SlON 
City a;nd County 0f $~rt 'Frc;ineisce 

WHEREAS~ On. :December 7., 2004"' th1tt Board of S'upendsor.s passed an ordirtanc-e 
·approv'ing the s_ettlemeut ofthe- lawsuit file:d by San :Francisco bi San Ftar;.clse.o Superior Cqqrt. 
agM:i&t: TID $eelclrrg tQ: v~Ji_date tf?nnination of the Lon~ Term Power ·S-al¢.Si Agreement tlate4 
Aprll 1, HJ88? whiien ordinanc¢ \VRS subs~tj·t.t®tly appt&ved 'bythe .Mayor c;>n December 14~ 2004~ 
a.nett · . ·· . -

WBEREAS, The ordinance a~tthorlzed the, Cify Attorney tQ. settle the action upon 
amendm~nt of th~- ;Long 1'erm Power Sales Agreement x;onsistent with th\;i' Agr~e~nt to: 
Itnplernent and 'Settlement Term She.~t. Ther Agreement to Implement ptovid.ed for a, 60~day 
pepod within which the:t.tarties a;re.: tfl de.velop and li,l.~gotia.te th:e- _AR.J;TP·SA. The- $e1;tlement 
Tenn She~tp:i:trrlded tl):~t-the-AAL 'f P$Awill not be executed by the Pam.es· ~d will net ])e~o~ 
bmdin~ on them until :after d.u.e authorization @nd apprQYiiJl .qfthe same h:as. been glve~ :by each-Of 
tb:~ TDJ' Board qf'lbirectors: and the San Ftan:c-isco '.Public, Utilities: CPl'.t1ll1.1$sion; and · 

WHEREAS~ ex:ectttion ofthe -. .&mwded,and' Restated t:op;g Term·Po:wer Sates· Agreement 
with 'fµrlock-l'ui:g?-tionbistrictrequires tbe pli!Xcfu.is& offitm ¢neigy on:beh~lfofTIO foi-Ule 
ettrtent fiscal year !;lfld w.Ul requit~ a $upp1ernenti;J;1 appr~prlatiou to the departments Purchase ctf 
Pow~r budget; and 

'WHEREAS, The partie~ nav~· ftnallzeCi d¢v~lopment:au,dnegotiation ru'the Afuehded· and 
.RGs.tated Long Tenn .:Power Sales Agreement; ·· · 

Jt:E'SO LVlm? tn:at the Public Utilith~s :(;op:imissit?Il hereby authorizes _the Generab 
Ma11~~r'tQ• execute the Amended and Restated Long Term Power Safos. Agri;:e:p::ient With the 
Tuttock Jrogatlol.)) Disttict. 

1 h.~reby ctrtlfy that the.Forf;lgomg re.$olutto/1 Wi1$ adctp.t€td fiy the Public U~llities 
Commfssfon c:tt its mee:tfng of_ PiptiL1Ar 2005 -
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