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FILE NO. 150689 RESOLUTl.ON NO. 

[Agreement Extension - TEGSCO, LLC, dba San Francisco Auto Return - Towing and 
Storage of Abandoned and Illegally-Parked Vehicles] 

1 

2 

3 

4 

5 

6 

7 

Resolution approving the Second Amendment to the Amended and Restated 

Agreement with TEGSCO, LLC, dba San Francisco AutoReturn, for towing, storage, and 

disposal of abandoned and illegally-parked vehicles to extend the Agreement and the 

License for eight months, from August 1, 2015, through March 31, 2016. 

8 WHEREAS, On July 31, 2005, the San Francisqo Municipal Transportation Agency 

9 (SFMTA) executed an agreement with San Francisco Auto Return to manage a network of ten 

10 local and Bay Area towing firms that provide towing support for the San Francisco Police 

11 Department (SFPD) and the SFMTA ("the Towing Agreement") and Appendix C to that 

12 agreement, a revocable license for a long-term storage facility for towed vehicles at Pier 70 

13 ("the License"); and 

14 WHEREAS, In addition, San Francisco AutoReturn secured a separate license in 2005 

15 with Caltrans for property on 7th Street (across from the Hall of Justice) to be used as the 

16 primary storage lot for towed vehicles and the customer service center; and 

17 WHEREAS, In 2010 the SFMTA Board and this Board approved an extension of the 

18 Towing Agreement and the License for five years until July 31, 2015; and 

19 WHEREAS, In May 2014 both Boards approved transferring the long-term storage 

20 facility from Pier 70 to property at 2650 Bayshore Blvd. and replacing Appendix C to the 

21 Towing Agreement (the License) with Appendix H, the license for the Bayshore site ("the 

22 Bayshore License"); and 

23 

24 

25 
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1 WHEREAS, The SFMTA requires an additional eight months after expiration of the 

2 Towing Agreement and the Bayshore License to release a new RFP for towing services, 

3 negotiate a new towing agreement; and 

4 WHEREAS, In order to reimburse San· Francisco Auto Return for the rent increase of 

5 $53,621 per month that it must pay to Caltrans during the last eight months of the existing 

6 j 1ease for the 7th Street site, the SFMTA will allow San Francisco AutoReturn to offset its rent 

7 
1

1 of $147,985.76 per month at the Bayshore ·facility by $53,000 per month, for a total of 

8 $424,000 over the eight-month period; and 

9 I! WHEREAS, On June 16, 2015, the SFMTA Board of Directors approved Resolution 

I No. 15-091, authorizing the Second Amendment to the Towing Agreement extending the 
l 

10 

j Agreement for eight months, and authorizing the First Amendment to Appendix H of the 

I\ Towing Agreement, the Bayshore License; and · 
I . 

!1 WHEREAS, In November 2014, the Board of Supervisors passed Resolution No. 

11 

12 

,j 

11 . 
14 ·11432-14 urging the SFMTA to evaluate the feasibility of waiving or otherwise mitigating towing 

I j and storage fees for individual members of the public whose vehicles were towed and 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

II. . 
\ \ identified by the SFPD as stolen; and 

I WHEREAS, In addition to approving extension of the Towing Agreement and the 

\ License, the.SFMTA Board on June 16, 2015, approved a waiver policy for owne.rs of stolen 

1 I ve_hicles; and 

) I · WHEREAS, This policy will go into effect on December 1, 2015; and 
1l 
\\ WHEREAS, The Towing_ Agreement and Bayshore License amendment are on file with 

I\ the Clerk of the Board of Supervisors in File No. 150689; and 

1 
WHEREAS, The Planning Department has determined that the actions contemplated in 

I this Resolution comply with the California Environmental Quality Act (California Public 

'J5 I 

\\ 
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1 Resources Code, Sections 21000, et seq.); said determination is on file with the Clerk of the 

2 Board of Supervisors in File No. 150689 and is incorporated herein by reference; and 

3 WHEREAS, The Board affirms this determination; now, therefore, be it · 

4 RESOLVED, That the San Francisco Board of Supervisors authorizes execution of the 

5 Second Amendment to the Amended and Restated Agreement and Property Use License for 

6 towing, storage, and disposal of abandoned and illegally-parked vehicles with TEGSCO, LLC, 

7 dba San Francisco Auto Return, and the First Amendment to Appendix H to that Agreement, 

8 the Amended and Restated Revocable License to Enter and Use Property, to extend the 

9 Agreement and the License for eight months, from August 1, 2015, to March 31, 2016; and, 

10 be it 

11 FURTHER RESOLVED, That within 30 days of the document being fully executed by 

12 all parties, the final document shall be provided to the Clerk of the Board for inclusion in the· 

13 official file. 

14 

15 

16 

'17 

18 

19 

20 

21 

22 

23 

24 

25 
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BUDGET AND FINANCE Sus-COMMITTEE MEETING JULY 8, 2015 

Item 9 Department; 

File 15-0689 San Francisco Municipal Transportation Agency (MTA) 

EXECUTIVE SUMMARY 

Legislative Objectives 

• The proposed resolution would approve the second amendment to the existing towing 
service agreement and property use license between the San Francisco Municipal 
Transportation Agency (MTA) and San Francisco AutoReturn to (i) extend the service 
agreement by eight months from August 1, 2015 through March 31, 2016; and (ii) 
authorize a rent credit from MTA to Auto Return for $53,000 per month, totaling $424,000 
over the proposed eight.-month extension period. 

Key Points 

• On July 31, 2005, MTA entered into a towing service agreement and property use license 
with Tegsco, LLC d.b.a. San Francisco AutoReturn (AutoReturn) following a competitive 
Request for Proposals (RFP) process. 

• Under the existing agreement, the revenues collected by AutoReturn are used to pay for 
operating expenses. AutoReturn pays MTA one percent of all gross revenues and a per 
vehide referral fee. 

• AutoReturn uses two privately-owned facilities to perform the vehicle storage services 
under this agreement. The month.ly rental rate for the 7th and Harrison Street short-term 
storage facility was increased by $53,621 from $36,379 to $90,000 as of March 1, 2015. 
This increase was an adjustment to the market rental rate following the expiration of the 
long-term lease held by Auto Return at the end of February 2015. 

• A new fee waiver policy, for towed vehicles that are determined to have been stolen, will 
go info effect on December 1, 2015. The new fee waiver policy will require AutoReturn to 
waive or reimburse fees paid by San Francisco residents as well as non-residents whose 
vehicles were stolen and then subsequently towed. 

Fiscal Impact 

• The total estimated net revenues payable by AutoReturn to the MTA under the proposed 

second amendment are $181,794 for the proposed eight-month extension period of the 

existing agreement from August 1, 2015 through March 31, 2016. 

• According to Mr. Steven Lee, MTA Senior Manager of Financial Services and Contracts, the 

proposed $424,000 rent credit over the proposed eight-month extension period is 

reasonable as it provides time for MTA to award a new towing a·greement and is needed to 

offset AutoReturn's rental costs during the eight-month extension period. 

Recommendation 

• Approve the proposed resolution. 

SAN FRANCISCO BOARD OF SUPERVISORS 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JULY 8, 2015 

MANDATE STATEMENT 

Mandate Statement 

Charter Section 9.118(a) requires that any contract entered into by a Department, which has 
anticipated revenues of one million dollars or more, or the modification, amendment or 
termination of any contract which when entered into had anticipated revenue of one mill.ion 
dollars or more shall be subject to approval of the Board of Supervisors by resolution. 

BACKGROUND 

On July 31, 2005, the San Francisco. Municipal Transportation Agency (MTA) entered into a 
towing service agreement and property use license with Tegsco, LLC d.b.a. San Francisco 
AutoReturn (AutoReturn) following a competitive Request for Proposals (RFP) process. Under 
this existing service agreement, Auto Return provides services consisting of towing, storage, and 
disposal of abandoned and illegally parked vehicles on behalf of the San Francisco Police 
Department (SFPD} and the MTA. Under the existing agreement, the revenues collected by 
AutoReturn are used to pay for operating expenses. Further, under the existing agreement, 
AutoReturn pays MTA one percent of all gross revenues and a per vehicle referral fee. 1 

The original agreement, which was previously approved by the Board of Supervisors, was for 
five years from August 1, 2005 through July 31, 2010. Although the agreement provided for an 
option to extend, at the sole discretion of the MTA, the agreement did not specify the term of 
the extension. 

First Amendment and Revision to the Original Service Agreement 

In June 2007, the Board of Supervisors approved. the first amendment to the agreement to 
.increase the towing and· storage fee rate, payable by the owners of towed vehicles to 
AutoReturn, due to a significant drop in towing vol1,.1me. The increase to the towing and storage 
fee was to offset decreases in AutoReturn's gross revenue from declining tow volumes and 
fixed contract costs. 

In July 2010, the Board of Supervisors approved a five-year extension of the existing service 
agreement and property use license between the MTA and AutoReturn from August 1, 2010 
through J°uly 31, 2015. 

DETAILS OF PROPOSED LEGISLATION 

The proposed resolution would approve the second amendment to the existing towing service 
agreement and property use . license between MTA and AutoReturn. Under the proposed 
second amendment, MTA would: 

1 The per vehicle referral fee is a fee paid by AutoReturn to the MTA for each tow referred by the San Fra~cisco 
Police Department and MTA Parking Enforcement Control Officers. 

SAN FRANCISCO BOARD OF SUPER~ISORS BUDGET AND LEGISLATIVE ANALYST 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JULY8, 2015 

• Extend the agreement for an eight-month period. from August 1, 2015 through March 
31, 2016, while the MTA completes a competitive Request For Proposals (RFP) process 
for awarding a new towing service agreement; and 

• Authorize a rent credit to AutoReturn of $53,000 per month, totaling $424,000 over the 
eight-month extension period, to offset the increased monthly rent being paid by 
AutoReturn for the rental of a short-term storage facility located at ih and Harrison 
Streets. 

Increase in Rental Rate for Short-Term Storage Facility located at ih and Harrison Streets 

AutoReturn uses two privately-owned facilities to perform the vehicle storage services under . 
this agreement, including (i) the long-term storage facility located at 2650 Bayshore Boulevard,2 
and (ii) the short-term storage facility located at ih & Harrison Streets. Auto.Return's monthly 
rent for the 7th and Harrison Street location was increased by $53,621 from $36,379 to $90,000 
as of March 1, 2015. This increase was an adjustment to the market rental rate following the 
expiration of the long-term lease held by Auto Return at the end of February 2015. 

Fee Waiver for Stolen Vehicles 

A new fee waiver policy, for towed vehicles that are determined to have been stolen, will go 
into effect on Dec:ember 1, 2015. The new fee waiver policy will require AutoReturn to waive qr 

reimburse fees paid by San Francisco residents as well as non-residents whose vehicles were 
stolen and then subsequently towed. This policy was adopted by the MTA in response to the 
November 2014 Board of Supervisors request made to MTA to evaluate the feasibility of 
waiving or mitigating towing and storage fees for owners of vehicles that were towed and then 
identified by the San Francisco Police Department as having been stolen. 

FISCAL IMPACT 

Under the existing agreement between the MTA and AutoReturn, AutoReturn is required to pay 
the MTA annual payments consisting of one percent of all gross reven·ues realized by 
AutoReturn and a per vehicle referral fee of $22.50 per vehicle towed, if the towed vehicles 
were referred by the San Francisco Police Department or MTA Parking Enforcement Control 
Officers. Table 1 below. shows the payments made by AutoReturn to MTA, totaling $13, 709,492 
over the ten-year term from August 1; 2005 through July 31, 2015. 

2 In May 2014, the Board of Supervisors approved the transfer of the long-term storage facility from Pier 70 to 
2650 Bayshore Boulevard. 

SAN FRANCISc·o BOARD OF SUPERVISORS 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JULY8, 2015 

. Table 1. Annual Payments Paid by Auto Return to MT A 

Fiscal Year Referral Fees 
1% of Gross Total Revenues 

Revenue Paid to MTA 
FY 2005-06 $1,261,905 $153,739 $1,415,644 
FY 2006-07 1,332,164 166,903 1,499,067 
FY 2007-08 1,373,579 208,090 1,581,669 
FY 2008-09 ~,409,100 216,911 1,626,011 
FY 2009-10 1,227,336 187,087 1,414,423 
FY 20.10-11 1,146,828. 186,268 1,333,096 
FY 2011-12 1,123,498 186,491 1,309,989 
FY 2012-13 . 979,811 163,580 1,143,391 
FY 2013-14 1~043,354 160,935 1,204,289 
FY 2014-15 (est.) 1,019,655 162,258 1,181,913 
Total $11,917,230 $1,792,262 $13,709,492 

Source: Municipal Transportation Agency (MTA) staff. 

The total estimated net revenues payable by AutoReturn to the MTA under the proposed 
second amendment are $181,794 for the proposed eight-month extension period of the 
existing agreement from August 1, 2015 through March 31, 2016, as shown in Table 2 below. 

Table 2. Estimated Net Revenues to MTA during Proposed 

Eight-Month Extension of Existing Agreement 

Estimated Revenues Payable by AutoReturn to MTA during Eight-Month Extension 

Rent Credit Paid by MTA to AutoReturn 

Reimbursement by MTA to AutoReturn for Waiver of Fees for Towed Stolen Vehicles 

Net Estimated Revenues Paid by AutoReturn to MTA 
Source: Municipal Transportation Agency (MTA) staff. 

$831,794 

(424,000) 

(226,000) 

$181,794 

*Projected revenues paid to MTA by AutoReturn calculated as the average annual payment received by MTA over 
four fiscal years from FY 2010-11 through FY 2013-14. 

According to Mr. Steven Lee, MTA Senior Manager of Financial Services and Contracts, at the 
request of AutoR~turn, the proposed $424,000 rent credit is needed to offset AutoReturn's 
increased rental costs during the proposed eight-month extension period due to the decline in 
tow volumes. According to Mr. Lee, MTA considers this rent credit to be reasonable over the 
eight-month extension period, providing time for the MTA to award a new towing agreement. 
MTA issued the new RFP· on June 26, 2015 and anticipates that a new towing service 
agreement, which would be subject to Board of Supervisors ~pproval, should be awarded by 
March of 2016. 

RECOMMENDATION 

. Approve the proposed resolution. 

SAN FRANCISCO BOARD OF SUPERVISORS 
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June 23, 2015 

SFMTA 
Municipal 
Transportation 
Agency 

The Honorable Members of the Board of Supervisors 
City and County ofSan Francisco 
1 Dr. Carlton B. Goodlett Place, Room 244 
San Francisco, CA 94102 

Edwin M. Lee, Mayor 

Torn Nolan, Chairman M.alcolm Heinicke, Director 
Cheryl Brinkman, Vice-Chairman Joel Ramos, Director 
Gwyneth Borden, Director Cristina Rubke, Dh'ector 

Edward D. Reis kin, Director of Transportation 

Subject: Extension of Towing Agreement .with San Francisco AutoReturn 

Honorable Members of the Board of Supervisors: 

The SFMTA requests your appr~val to enter into ail eight-month extension of the current towing 
agreement from August 1, 2015 to March 31, 2016. The purpose of this briefing is to provide 
information to support the extension and to describe two changes in the extension. No additional 
funding is required for this extension but the two changes have a financial impact to the agency 
totaling $650,000 for the extension term. 

Background and Extension Summary 
The current towing agreement with San Francisco AutoReturn (AutoReturn), which has been in 
place since August 2005, will expire July 31, 2015. The.SFMTA Board of Directors approved the 
release of a Request for Proposals (RFP) on June 16, 2015 and it is expected that the proposal 
evaluation, contract negotiations and (if necessary) transition to a new vendor will take 
approximately eight months beyond the current expiration date. The re~ease of the RFP took longer 
than expected because SFMTA conducted a best practices review of towing contracts to determine 
the best way to approach the scope for these services going forward, This review resulted in a major 
change to the service model in the new contract. 

In addition to allowing for the competitive bidding process during the eight-month extension, the · 
proposed extension will accomplish the.following: 

1. Establish a stolen vehicle policy for waiver or reimbursement of towing and storage fees for all 
individuals that will go into effect on December 1, 2015. A summary of the current towing and 
storage fees, and the current and new waiver/reimbursement policies are below: 

Type of Fee Current Waiver Policy New Waiver Policy 
(as of July 1, 2015) (Established bv the. BOS in 2005) 
SFMTA Administrative Waived only for SF Residents • Waived for SF residents whose stolen 
Tow Fee ($266.00) whose stolen vehicles were towed vehicles were recovered in San Francisco; 

in San Francisco. • 50% waiver for non-SF residents whose 
stolen vehicles are recovered in San 
Francisco. 

SFMTA Administrative Waived only for SF Residents Waived for all individuals whose stolen 
Storage Fee ($3.00)/day whose stolen vehicles were towed vehicles were recovered in San Francisco 

in San Francisco. 

1 South Van Ness Avenue 7th Floor, San Francisco,' CA 94103 415.701.4500 www.sfmta.com 
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Type of Fee Current Waiver Policy 
(asofJulyl,2015) (Established by the BOS in 2005) 
Contractor's Towing Fee All are required to pay. 
($225.75) 
Contractor's Storage Fees 4-hour grace period for all before 
($68.25)/day accrual begins. 

Memo to the Board of Supervisors 
Agreement with AutoRetum 

June 23, 2015 
Page2 of3 

New Waiver Policy 

Waived for all individuals whose stolen 
vehicles were recovered in San Francisco 

• 48-hour grace period before accrual begins 
for SF residents; 

• 24-hour grace period before accrual begins 
for non-SF residents. 

stolen vehicles for the extension term will result in a loss ofrevenue of approximately $226,000 
from December 1 through March 31, 2016: 

The SFMTA is in the process of updating the Transportation Code, Division II to legislate . 
waiver and reimbursement conditions for towing and storage fees, including the new stolen 
vehicle waiver policy. These conditions currently reside in the Administrative Code, Section 
lOC, but must be transferred to reflect the SFMTA Board's oversight responsibility for all fare, 
fines and fees. The code modifications and the required public hearing for the fee waivers will 
be on August 18, 2015. 

Following the approval of the extension agreemept, outdated sections of the Administrative 
Code need to be amended by the Board of Supervisors to reflect jurisdiction with regard to 
waivers, as the Board of Supervisors still has authority over the SFPD's Traffic Offender Fee. 
This action does not preclude the waiver policy from being implemented. 

2. Extends the lease the SFMTA has with AutoReturn for the long-term storage and auction 
facility to run concurrently with extension term. 

3. Allows the towing contractor to offset $53,000 per month of the 7th Street rent increase against 
the monthly rent for.the long-term storage lot during the extension period to ensure continuing 
customer service support for short-term storage at the fh Street location. In March 2015, 
Caltrans regained leasing authority for the 7th Street location. They then increased the rent 
from $3_6,379 per month to $90,000 per month, citing current market rates. AutoReturn agreed 
to pay the increased rent through July 2015, at an additional cost of $268,105, but has 
determined they do not have the resources to continue to assume the rent increase cost. This 
action will result in increased costs to the Agency of $424,000 in rent payments over the eight
month extension term. 

4. Provides the SFMTA with sufficient time to negotiate with Caltrans for transfer of the 
450-ih Street customer service center and short-term vehicle storage parking lot from .· 
AutoReturn to the. SFMTA. The Agency seeks to retain the 7th Street location because of its 
proximity to the SFPD Traffic Division at 850 Bryant Street, where the majority of police hold 
waivers are issued, and because it is readily accessible to public trarisportation. 

The new contract will attempt to address the two biggest challenges under the current agreement 
related to paying the contractor based on tow volume and the amount of cost recovery fees charged 
to the public. while fee waivers for stolen vehicles are part of the existing contract extension, 
additional ways to reduce operating costs will be evaluated for the new contract to support. cost 
recovery fee reductions (e.g. replacing the current tow volume dependent methodology to a 
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management fee methodology for contractor payments, implementing technology that can reduce 
program costs). 

Recommendation 
The SFMTA recommends that the Board of Supervisors authorize the Agency to extend the 
agreement for Towing and Storage of Abandoned and Illegally-Parked vehicles with TEGGSCO, 
dba San Francisco Auto Return, for eight months, to March 31, 2016 and to support the waiver of 
certain fees for individuals with stolen vehicles and to allow the towing contractor to offset the rent 
increase related to the ih Street short-term storage location 

Thank you for yo.ur consideration of the proposed extension. Should you have any. questions or 
require more information, please do not hesitate to contact me any time; 

Edward D. Reiskin 
Director of Transportation 
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Towing Agre'ement 

Current Towing Agreement Summary: 

• In place since 2005; expi_res July 31, 2015. 
• No provision for waiver of towing and storage fees for individuals with stolen vehicles . 

. • Tow RFP to be released after June 16, 2015 SFMTA Board approval. 

• Current contractor leases ih Street customer service center and short term storage lot from 
Caltrans on a month-to-month basis. 

• Current contractor leases Bayshore long-term storage lot from SFMTA. 

Extension Agreement Summary (approved by the SFMTA Board on June 16, 2015, pending Board of 
Supervisors approval}: 

• Extends agreement by eight months, to March 31, 2016. 
• Will establish a stolen vehicle waiver fee policy to be approved by the SFMTA Board on August 18, 

2015, to go into effect on December 1, 2015, as follows: 

SFMTA Administrative Tow Fee 
($266.00) 

Waived 50% waived 

SFMTA Administrative Storage Fee 
($3.00) 

Contractor's Tow Fee (S225.75) 

Contractor's Storage Fee ($68.25) 

Waived· 

Waived 

48-hour grace period 
before storage fees 
begin to accrue 

• Cost to SFMTA: ~$226,000 for the extension term. 

. Waived 

Waived 

24-hour grace period 
before storage fees 
begin to accrue 

• Allows SFMTA time to negotiate transfer of ih Street Customer Service Center and short-term 
storage lot with Caltrans from cu.rrent contractor to SFMTA. 

• Allows time for proposal evalucition and new contract award, and transition between contractors if 
needed. 

• Allows current contractor, during the extension period, to offset $53,000 of $147,985.76 rent for 
Bayshore to pay for Caltrans rent increase forthe short term storage site from $36,379 to $90,000. 
Estimated cost to the SFMTA for the 8 months extension is $424K. 

New Agreement 

• Completed best practices review to serve as guidance for new contract. 
• Will continue waivers offees for individuals with stolen vehicles. 

• Will move from a tow-volume dependent business model where the Contractor is paid directly by 
the public, to a flat management fee and variable per tow fee hybrid, paid to the Contractor by the 
SFMTA. 

• Will have one towing and one storage fee, set by the SFMTA, instead of two types of each fee; and 
will reflect the agency's commitment to fee reduction. Have both tow storage lots directly under 
SFMTA control. 

• Will update technology to maximize customer service support during the tow and vehicle recovery 
process. 

• Will attempt to reduce fees towing fees to the public to the extent possible. 

• Will b_e before the SF MTA Board of Directors and Board of Supervisors for approval in the 1st 
quarter of 2016. 
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Sarah 'Jones 
Environmental Review Officer 
Planning Department · 
1650 Mission Street, 4th Floor 
San Francisco, CA 94103 

Dear Ms. Jones: 

June 29, 2015 

City Hall 
1 Dr. Carlton B. Goodlett Place, Room 244 

San Francisco 94102-4689 
Tel. No. 554-5184 
Fax No. 554-5163 

TDDffTY No. 554-5227 

File No. 150689 

On June 23, 2015, Supervisor Scott Wiener introduced the following legislation:. 

File No. 150689 · 

Resolution approving the Second Amendment to the Amended and 
Restated Agreement with TEGSCO, LLC, dba San Francisco AutoReturn, 
for towing, storage, and disposal of abandoned and illegally-parked 
vehicles to extend the Agreement and the License for eight months, from 
August 1, 2015, through March 31, 2016. 

This legislation is being transmitted to you for environmental review. 

Attachment 

Angela Calvillo, Clerk of the Board 

By~~!Cleik 
c: Joy Navarrete, Environmental Planning 

Jeanie Poling, Environmental Planning 

·Not defined as a project under CEQA Sections 1537e and 15060 (c) (2) because it 

does not result' in a physical change in the environment. 



City and County of San Francisco 
Municipal Transportation Agency 
One South Van Ness Ave. 7th floor 
San Francisco, California 94103 

Second Amendment to 
the Restated and Amended Agreement 

for Towing and Storage of Abandoned and Illegally-Parked Vehicles 

THIS AMENDMENT (this "Amendment") is made as of August 1, 2015, in San 
Francisco, California, by and between TEGSCO, LLC. d.b.a. San Francisco AutoReturn 
("Contractor"), and the City and County of San Francisco, a municipal corporation ("City"), 
acting by and through its Municipal Transportation Agency"("SFMTA"). 

RECITALS 
A. City and Contractor have entered into the Agreement (as defined below). 

B. City and Contractor desire to modify the Agreement on the terms and conditions set forth 
herein to extend the Agreement by eight months and waive the Contractor's towing fee for 
individuals with stolen vehicles and allow a grace period of up to 72 hours for the Contractor's 

. storage fees for stolen vehicles. · 

NOW, THEREFORE, Contractor and the City agree as follows: 

1. Definitions. The following definitions shall apply to this Amendment: 

la. Agreement. The term "Agreemenf' shall mean the Agreement dated July 31, 
2015 between Contractor and City, as amended ~y the: 

First Amendment, dated May 1, 2014 

lb. Contract Monitoring Division. Contract Monitoring Division. Effective July 
28, 2012, with the exception of Sections 14B.9(D) and 14B.l 7(F), all of the duties and functions 
of the Human Rights Commission under Chapter 14B of the Administrative Code (LBE 
Ordinance) were transferred to the City Administrator, Contract Monitoring Division ("CMD"). 

. Wherever "Human Rights Commission" or "HRC" appears in the Agreement in reference to 
Chapter 14B of the Administrative Code or its implementing Rules and Regulations, it shall be 
construed to mean "Contract Monitoring Division" or "CMD" respectively. 

le. Other Terms. Terms used and not defined in this Amendment shall have the 
meanings assigned to such terms in the Agreement. 

2. Modifications to the Agreement. The Agreement is· modified as follows: 

2a. Section 2 (Term of the Agreement) is replaced in its entirety to read as follows: 

SFMTA P-550 (9-14) l of3 
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The Tenn of this Agreement shall be from July 31, 2010 through March 31, 2016. 

2b. Subsection (a) (City Waivers) of Section 12.2 of Appendix A-Scope of Work. 
(Credits Due to Contractor) is replaced in its entirety to read as follows: 

(a) City Waivers 

In the event that (i) SFMT A, DPH or the SFPD determines pursuant to a post-storage hearing as 
requited by Vehicle Code § 22852 that the towing, storage, transfer, lien and/or other fees shall 
be waived for a vehicle, or (ii) SFMTA, DPH or the SFPD waives the fees for the towing, 
storage, transfer and/or lien of a vehicle, or (iii) SFMTA or (iv) the SFPD waives the fees for the 
towing and storage of a vehicle for one of the reasons enumerated in§§ lOC.l or 10.C.8 of the · 
San Francisco Administrative Code, or for towed vehicles identified by the SFPD as stolen then 
no such fees shall be charged by Contractor to the owner or operator of such vehicle. In the 
event that the owner or operator of a vehicle has paid Contractor for towing, storage, transfer, 
.lien and/or other fees and the City subsequently waives the tow, storage, transfer, lien and/or 
other fees for that owner or operator, then Contractor shall directly reimburse.the owner or 
operator in full the amounts previously paid to Contractor for such vehicle. When the City 
waives towing, storage, transfer and/or lien fees as provided for in this section, the City shall pay 
Contractor only the towing, storage, transfer and/or lien fees that would have been owed by the 
vehicle owner or operator, and· such fees shall not include any SFMTA Administrative Fees as 
Contractor might otherwise charge. When the City waives storage fees as provided in this 
Section, the City shall pay Contractor storage fees for each such vehicle as set forth above for th~ 
first three.(3) days of storage. There shall be no storage charge for the fourth (4th)° through the 
ninth (9th) days of storage. For the tenth (10th) storage day and all.days thereafter~ City shall 
pay Contractor ten dollars ($10.00) per day for the storage of such vehicles. Adjustments and 
credits and payments due to Contractor as a result of City waivers shall be calculated and 
submitted to the City through the City's claims process and are to be paid within one (1) month 
from the date of submission by the Contractor. 

There shall be no late payment charges or interest assessed against City for late payment. 

When SFMT A or the SFPD orders Contractor to release a vehicle pursuant to Vehicle Code § 
22654( e) relating to authorization for moving a vehicle otherwise lawfully parked, City shall pay 
the cost of the tow arid storage charges for a period not to exceed seventy-two (72) hours." 

3. Effective Date. Each of the modifications set forth in Section 2 shall be effective on and 
after August 1, 2015. 

4. Legal Effect Except as expressly modified by this Amendment, all of the terms and 
conditions of the Agreement shall remain unchanged and in full force and effect. 
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IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date 
· first referenced above. 

CITY 
San Francisco 
Municipal Transportation Agency 

Edward D. Reiskin 
Director of Transportation 

Approved as to Form: 
Dennis J. HeITera 
City Attorney 

By: 

Mariam Morley 
Deputy City Attorney 

San Francisco Municipal Transportation 
Agency 
Board of Directors 
Resolution No: 

~-------~ 

Adopted: __________ _ 

Attest: 

Secretary, SFMT A Board of Directors 

Board of Supervisors 

Resolution No: 
-----'------~ 

Adopted: __________ _ 

Attest: 
~----------~ 

Clerk of the Board 

SFMTA P-550 (9-14) 

CONTRACTOR 

TESGCO, LLC, 

d.b.a. ~an~u,~Ren 

CJ( i1112;1~~~t (l~.__ 
John Wicker 
President and CEO 

City vendor number: 01-0688299 
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LEASE AMENDMENT 

THIS FIRST AMENDMENT (this "Amendment") is made as of _August 1, 2015, by and 
between CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation ("City") acting 
by and_ through its Muni~ipal Transportation Agency ("SFMTA"), and TEGSCO, LLC., a 
California limited liability corporation, d.b.a San Francisco AutoReturn ("Licensee"). 

RECITALS 

A. City and Licensee have previously entered into an existing license agreement, dated as of 
May 1, 2014 (the "Original License"), for the Premises (as defined in the Original License) located at 
2650 Bayshore Boulevard, Daly City, California. The Original License, as amended by this 
Amendment, shall be referred to herein as the "License Agreement". 

B. The term of the Original License expires on July 31, 2015, and the parties now desire to 
extend such term on the terms and conditions as set forth herein. 

AGREEMENT 

ACCORDINGLY, in consideration of the matters described in the foregoing Recitals, 
and for other good and valuable consideration, the receipt and sufficiency of which are mutually. 
acknowledged, the City and Licensee agree as follows: 

1. Extension of License Term. Section 4.1 of the Original License is hereby _amended and restated to 
read in its entirety as follows: 

"4.1 Original Term. The privilege given to Licensee pursuant to this License is 
temporary only and shall commence upon the Commencement Date (as described in the 
Basic License Information) and shall terminate on March 31, 2016, or the date of earlier 
termination of this License pursuant to the terms of this License or the Towing 
Agreement (the "Expiration Date"). Without limiting any of its rights hereunder, City 
may at its sole option freely revoke this License at any time, without cause and without 
any obligation to pay any consideration to Licensee. Licensee acknowledges its receipt 
and acceptance of the Premises on May 1, 2013." 

2. 7th Street Lease Rent Credit. Pursuant to a SF Parking Airspace Lease between Licensee and the 
State of California (SF-80-1 li, dated as of January 6, 2015 (the "7th Str~et Lease"), Licensee leases 
certain real property at 450 7 Street in San Francisco, California, from the State of California, for the 
customer service center and short-term towing and storage facility Licensee must provide under the 
Towing Agreement. Notwithstanding anything to the contrary in Article 5 of the Original License, if 
Licensee makes a rent payment of $90,000 or more under the ?1h Street Lease to the State of California 
for any month between August 1, 2015 through March 31, 2016, Tenant shail receive a rent credit of 
$53,000 against the Base Fee owed by Licensee for such month under the License Agreement. 

3. Criminal History Inquiries for Employment. 
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(a) Unless exempt, Licensee agrees to comply with and be bound by all of the provisions of 
San Francisco Administrative Code Chapter l 2T (Criminal History in Hiring and Employment 
Decisions; "Chapter 12 T"), which are hereby incorporated as may be ame.nded from time to time, with 
respect to applicants and employees of Licensee who would be or are performing work at the Premises. 

(b) Licensee shall incorporate by reference the provisions of Chapter 12T in all sub licenses 
of some or all of the Premises, and shall require all sub licensees to comply with such provisions. 
Licensee's failure to comply with the obligations in this subsection shall constitute a material breach of 
the License Agreement. 

( c) Licensee and sublicensees shall not inquire about, require disclosure of, or if such 
information is received base an Adverse Action on an applicant's or potential applicant for employment, 
or employee's: (1) Arrest not leading to a Conviction, unless the Arrest is undergoing an active pending 
criminal investigation or trial that has not yet been resolved; (2) participation in or completion of a 
diversion or a deferral of judgment program; (3) a Conviction that has been judicially dismissed, 
expunged, voided, invalidated, or otherwise rendered inoperative; ( 4) a Conviction or any other 
adjudication in the juvenile justice system; (5) a Conviction that is more than seven years old, from the 
date of sentencing; or (6) information pertaining to an offense other than a felony or misdemeanor, such 
as an infraction. · · 

( d) Licensee and sublicensees shall not inquire about or require applicarits, potential 
applicants for employment, or employees to disclose on any employment application.the facts or details 
of any conviction history, unresolved arrest, or any matter identified in subsection ( c) above. Licensee 
and sublicensees shall not require such disclosure or make such inquiry until either after the first live 
interview with the person, or after a conditional offer of employment. 

(e) Licensee and sublicensees shall state in all solicitations or advertisements for employees 
that are reasonably likely to reach persons who are reason~bly likely to seek employment with Tenant or 
subtenant at the Premises that the Licensee and sublicensees will consider for employment qualified 
applicantS with criminal histories in a manner consistent with the requirements of Chapter l 2T. 

(f) . Licensee and sublicensees shall post the notice prepared by the Offi<~e of Labor Standards 
Enforcement ("OLSE"), available on OLSE's website, in a conspicuous place at the Premises and at 
other workplaces within San Francisco where interviews for job opportunities at the Premises occur. The 
notice shall be posted in Bnglish, Spanish, Chinese, and any language spoken by at least 5% of the 
employees at the Premises or other workplace at which it is posted. 

(g) Lice~see and sublicensees understand and agree that upon any failure to comply with the 
requirements of Chapter 12T, the City shall have the right to pursue any rights or remedies available 
under Chapter 12T or this Permit, including but not limited to a penalty of $50 for a second violation 
and $100 for a subsequent violation for each employee, applicant or other person as to whom a violation 
occurred or continued, termination or suspension in whole or in part of the License Agreement. 

(h) If Licensee has any questions about the applicability of Chapter 12T, it may contact the 
SFMTA for additional information. SFMTA may consult with the Director of the City's Office of 
Contract Administration who may also grant a waiver, as set forth in Section 12T.8. 

23112 



4. Bottled Drinking Water. Unless exempt, Licensee agrees to comply fully with and be bound by all 
of the provisions of the San.Francisco Bottled Water Ordinance, as set forth in San Francisco 
Environment Code Chapter 24, including the administrative fines, remedies, and implementing 
regulations provided therein, as the same may be amended from time to time. The provisions of Chapter 
24 are incorporated herein by reference and made a part of tlie License Agreement as though fully set 
forth. 

5. No Joint Venture. This Amendment or any activity by the City hereunder does not create a 
partnership or joint venture between the City and Licensee relating to the License Agreement or 
otherwise. This Amendment does not constitute authorization or approval by the City of any activity 
conducted by Licensee, and the City shall in no way be responsible for the acts or omissions of Licensee 
on the Premises or otherwise. · 

6. Attorneys Fees. In the event a dispute arises concerning this Amendment, the party not prevailing 
in such dispute shall pay any and all costs and expenses incurred by. the other party in enforcing or 

· establishing its rights hereunder, including, without limitation, court costs and reasonable attorneys' fees. 
For purposes of this Amendment, reasonable fees of attorneys of City's Office of the City Attorney shall 
be based on the fees regularly charged by private attorneys with the equivalent number of years of 
experience in the subject matter area of the law for which the City Attorney's services were rendered 
who practice in the City .of San Francisco in law firms with approximately the same· number of attorneys 
as employed by the Office of the City Attorney. 

. . 

7. References. No reference to this Amendment is necessary in any instrument or document at any 
time referring to the Lease. Any .future reference to the Lease shall be deemed a reference to such 
document as amended hereby. 

8. Applicable Law. This Amendment shall be governed by, construed and enforced in accordance 
with the laws of the State of California. 

9. Further Instruments. The parties hereto agree to execute such further instruments and to take such 
further actions as may be reasonably required to carry out the intent of this Amendment. 

10. Effective Date. The date of which this Amendment shall become effective as of the da~e this 
Amendment is duly executed and exchanged by the parties hereto. 
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.11. Miscellaneous. ·Except as expressly modified herein, the terms, covenants and conditions of the 
Original License shall remain unmodified and in full force and effect. The Original License as amended 
by this Amendment constitutes the entire agreement of the parties concerning the subject matter hereof, 
and supersedes and conceals any and all previous negotiations, agreements, or understandings, if any, 
regarding the matters contained herein. The execution of this Amendment shall not constitute a waiver 
of relinquishment of any rights that City may have relating· to the Original License. Licensee and City 
hereby ratify and confirm all of the provisions ofthe'Original License as amended by this Amendment. 

In witness whereof, the parties hereto have executed this Amc;:ndment as of the date 
written above. 

(SIGNATURES ON FOLLOWING PAGE] 
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LICENSEE: 

CITY: 

TEGSCO, LLC, a Califop1ia limited liability 
company d.b.a. San Francisco AutoReturn 

By:cJJ?W,~ 
John Wicker, President and CEO 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation, acting by and through its 

. Municipal Transpo1iation Agency · 

By: 
Edward D. Reiskin 
Director of Transpo1iation 

APPROVED AS TO FORM: 
DENNIS J. HERRERA, City Attorney 

Mariam Morley, 
Deputy City Attorney 

San Francisco Municipal Transportation Agency 
Board of Directors 
Resolution No: ---------
Adopted:.----------
Attest: 

Secretary, SFMTA Board of Directors 

Board of Supervisors 

Resolution No: ---------
Adopted:-----------

Attest: ------------
Clerk of the Board 
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SAN FRANCISCO 
. MUNICIPAL TRANSPORTATION AGENCY 

BOARD OF DIRECTORS 

RESOLUTIONNo. 15-091 

WHEREAS, The City, through the SFMTA, is responsible for efijciently controlling and 
removing illegally parked and abandoned vehicles, in order to maximize the amount of on-street 
parking, manage traffic congestion and maintain clean, safe and :functional streets; and, 

WHEREAS, On July 31, 2005, the SFMTA executed SFMTA Contract #2013-45 with 
San Francisco Auto Return to manage a network of ten local and Bay Area towing firms that 
provide towing support for the SFMTA and the San Francisco Police Department (SFPD) and· 
Appendix C, a license agreement for a long-term storage· facility at Pier 70; and, 

WHEREAS, In addition, the Contractor secured a separate license with Caltrans for the 
primary storage lot that contains the customer service center where the.majority of the public 
retrieves their vehicles; and, · · 

WHEREAS, The agreement was extended for five years in 2010; and 

WHEREAS, In May 2014 Appendix C was replaced with Appendix H when both Boards 
approved transferring the long-term storage facility from Pier 70 to 2650 Bayshoie Blvd.; and, 

WHEREAS, The agreement will expire on July 31, 2015; and, 

WHEREAS, The SFMTA requires an additional eight months to release the RFP, 
negotiate the contract and transfer leasing of the primary storage lot from the Contractor to the 
SFMTA; and, 

WHEREAS, In order to pay for an increase to the primary storage facility lease amount 
from $36,379 per month to $90,000 per month the SFMTA will allow the Contractor to offset its 
rent of $147,985.76 per month at the Bayshore facility by $53,000 per month, for a total of 
$424,000 during the eight-month· extension period; and 

WHEREAS, In November 2014, the Board of Supervisors passed Resolution No. 432-14, 
urging the SFMTA to evaluate the feasibility of waiving or otherwise mitigating towing and 
storage fees for individual members of the public whose vehicles were towed and identified by 
the· SFPD as stolen; and, · 

WHEREAS, Waiving the contractor's towing and storage fees for indiyiduals whose 
vehicles have been stolen will result in the SFMTA having to reimburse AutoReturn; and the 
SFMTA would no longer receive administrative fees currently paid by non-San Francisco 
residents whose vehicles were stolen, at a cost of approximately $1 million annually; and, 
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WHEREAS, The proposed approval actions are categorically exempt from 
Environniental Review (Class 1 Operation, repair, maintenance, permitting, leasing, licensing, or 
minor alteration of existing public or private structures, facilities, mechanical equipment or 
topographical features involving negligible or no expansion of use beyond that existing at the 
time of the lead agency's determination); now, therefore, be it · 

RESOLVED, That the San Francisco Municipal Transportation Agency Board of 
Directors authorizes the Director or his designee to execute the Second Amendment to San 
Francisco Municipal Transportation Agency Contract No. 2013-45, the Amended.and Restated 
Towing Agreement with TEGSCO, LLC, dba San Francisco AutoReturn for towing and storage 
of illegally-parked and abandoned vehicles, to extend the Agreement by eight months to March 

. 31, 2016 at no additional cost to the City, pending Board of Supervisors approval; and be it 
further · 

RESOLVED,· That the San Francisco Municipal Transportation Agency Board of 
Directors approves the.First Amendment to Appendix Hof Sau Francisco Municipal · 
Transportation Agency Contract No. 2013-45, the Property Use License for Towing, Storage and 
Disposal of Abandoned and Illegally Parked Vehicles, at 2650 Bayshore Blvd, Daly City; CA for 
long-term storage and lien sales of towed vehicles, to extend the License eight months to March 
31, 2016, and to allow San Francisco AutoRetum to deduct $53,000 from the monthly rent of the 
Licensed facility to cover the increased monthly rent assessed by Caltrans for the customer 
service center and primary vehicle storage facility at 7th Street; and be it further 

RESOLVED, That the SFMTA Board of Directors approves a policy for stolen vehicles 
of waiving SFMT A administrative towing and storage fees and the contractor's towing fee, and 
granting a 72-ho~ grace period before the contractor's storage fees begin to accrue. 

I certify that the foregoing resolution was adopted by the San Francisco Municipal 
Transportation Agency Board of Directors at its meeting ofJune 16, 2015. 

Secretary to the Board of Directors 
San Francisco Municipal Transportation Agency 
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SFMTA 
Municipal 
Transportation 
Agency 

Edwin M. Lee, Mayor 

Tom Nolan, Chairman 
Gwyneth Borden, Director 
Jerry Lee, Director 
Cristina Rubke, Director 

Cheryl Brinkman, Vice-Chairman 
Malcolm Heinicke, Director 
Joel Ramos, Director 

Edward D. Reiskin. Director of Transportation 

Transportation Code Modification: Waiver for Towing and Storage Fees 

The SFMTA proposes to amend the Transportation Code to formalize the Agency's current 
practice of offering waivers for towing and administrative fees paid by the public in cases such as 
car theft. 

Statutorily Exempt from Environmental Review-CEQA Guidelines 
Section 15273 Rates, Tolls, Fares and Charges: CEQA does not 
apply to the establishment, modification, structuring, restructuring or 
approval of rates, tolls, fares or other charges by public agencies. 

5/18/2015 

Erik Jaszewski, SFMT A Date 
San Francisco Municipal Transportation Agency 

1 South Van Ness Avenue 7th Floor, San Francisco, CA 94103 415. 701.4500 www.sfmta.com 
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SAN FRANCISCO 
MUNICIPAL TRANSPORTATION AGENCY 

BOARD OF DIRECTORS 

RESOLUTION No. 15-091 

WHEREAS, The City, through the SFMTA, is responsible for efficiently controlling and 
removing illegally parked an:d abandoned vehicles, in order to maximize the amount of on-street 
parking, manage traffic congestion and maintain clean, safe and functional streets; and, 

WHEREAS, On July 31, 2005, the SFMTA executed SFMTA Contract #2013A5 with 
San Francisco AutoReturn to manage a network often local and Bay Area towing firms that 
provide towing support for the SFMTA and the San Francisco Police Department (SFPD) and 
Appendix C, a licens.e agreement for a long-term storage facility at Pier 70; and, 

WHEREAS, In addition, the Contractor secured a separate license with Caltrans for the 
primacy storage lot that contains the cu1)tomer service center where the majority of the public 
retrieves their vehicles; and, · · 

WHEREAS, The agreement was e~tended for five years in 2010; and 

WHEREAS, In May 2014 Appendix C was replaced with Appendix H when both Boards 
approved' transferring the long-term storage facility from Pier 70 to 2650 Bayshore Blvd.; and, 

WHEREAS, The agreement will expire on July 31, 2015; and, 

WHEREAS, The SFMTA requires an additional eight months to release the RFP, 
negotiate the contract and transfer leasing of the primary storage. lot from the Contractor to the 
SFMTA; and, 

WHEREAS, .Jn order to pay for an increase to the primary storage facility lease amount 
from $36,379 per month to $90,000 per month the SFMTA will allow the Contractor to offset its 
rent of $147,985.76 per month at the Bayshore facility by $53,000 per month, for a total of 
$424,000 during the eight-month extension period; and 

WHEREAS, In November2014, the Board of Supervisors passed Resolution No. 432-14, 
urging the SFMT A to evaluate the feasibility of waiving or otherwise mitigating towing and 
storage fees for indiviqual members of the public whose vehicles were towed and identified by 
the SFPD as stolen; and, 

WHEREAS, Waiving the contractor's towing and storage fees for individuals whose 
vehicles have been stolen will result in the SFMTA having to reimburse AutoReturn; and the 
SFMTA would no longer receive administrative fees currently paid by non-San Francisco 
residents whose vehicles were stolen, at a cost of approximately $1 million annually; and, 
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WHEREAS, The proposed approval.actions are categorically exempt from 
Environmental Review (Class 1 Operation, repair, maintenance, permitting, leasing, licensing, or 
minor alteration of existing public or private structures, facilities., mechanical equipment or. 
topographical features involving negligible or no expansion of use beyond that existing at the 
time.of the lead agency's determination); now, therefore, be it 

RESOLVED, That the San Francis90 Municipal Transportation Agency Board of 
Directors authorizes the Director or his designee to execute the Second Amendment to San 
Francisco Municipal Transportation Agency Contract No. 2013-45, the Amended and Restated 
Towing Agreement with TEGSCO, LLC, dba San Francisco AutoReturn for towing and storage 
of illegally-parked and abandoned vehicles, to extend the Agreement by eight months to March 
31, 2016 at no additional cost to the City, pending Board of Supervisors approval; and be it 
further 

RESOLVED, That the San Francisco Municipal Transportation Agency Board of 
Directors approves the First Amendment to Appendix H of San Francisco Municipal 
Transportation Agency Contract No. 2013-45, the Property Use License for Towing, Storage and 
Disposal of Abandoned and Illegally Parked Vehicles, at 2650 Bayshore Blvd, Daly City, CA for 
long-term storage and lien sales of towed vehicles, to extend the License eight months to March 
31, 2016, and to allow San Francisco AutoRetum to deduct $53,000 from the monthly rent of the 
Licensed facility to cover the increased monthly rent assessed by Caltrans for the customer 

. service center and primary vehicle stora&e facility at 7th Street; and be it further 

RESOLVED, That the SFMTA Board of Directors approves a policy for stolen vehicles 
of waiving SFMTA administrative towing and storage fees and the contractor's towing fee, and 
granting a 72-hour grace period before the contractor's storage fees begin to accrue. 

I certify that the foregoing resolution was adopted by the San Francisco Municipal 
Transportation Agency Board of Directors at its meeting of June 16, 2015. 

Secretary to the Board of Directors 
San Francisco Municipal Transportation Agency 
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SFMTA 
Municipal 
Transportation 
Agency 

Edwin M. Lee, Mayor 

Tom ~,lolan, Chairman 
Gwyneth Borden, Director 
Jerry Lee, Director 
Cristina Rubke, Director 

Cheryl Brinkman, Vice-Chairman 
Malcolm Heinicke, Director 
Joel Ramos, Director 

Edward D. Reiskin, Director of Transportation 

Transportation Code Modification: Waiver for Towing and Storage Fees 

The SFMTA proposes to amend the Transportation Code to formalize the Agency's current 
practice of offering waivers for towing and administrative fees paid by the public in cases such as 
car theft. 

Statutorily Exempt from Environmental· Review-CEQA Guidelin~s 
Section 15273 Rates, Tolls, Fares and Charges: CEQA does not 
apply to the establishment, modification, structuring, restructuring or 
approval of rates, tolls, fares or other charges by public agencies. 

5/18/2015 

Erik Jaszewski, SFMTA Date 
San Francisco Municipal Transportation Agency 

1 South Van Ness Avenue 7th Floor, San Francisco, CA 94103 415.701.4500 www.sfmta.com 
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City and County of.San Francisco 
Municipal Transportation Agency 
One South Van Ness Ave. 7th floor 
San Francisco, California 94103 

First Amendment to Amended and Restated Service Agreement and Property Use License for 
Towing, Storage and Disposal of Abandoned and Illegally Parked Vehicles 

THIS AMENDMENT (this "Amendmenf') is rnade as of May 1, 2014 in San Francisco, 
California, by and between TEGSCO, LLC, a California limited liability company doing business 
as San Francisco AutoReturn ("Contractor"), and the City and County of Sim Francisco, a 
municipal corporatiop. ("Cicyf'), acting by and through its Municipal Transportation Agency 
(''SFMTA"). . 

RECITALS· 
A. City and-Contractor have entered into the Agreement (as defined below). 

'B. City and Contractor desire to modify the Agreement on the terms and .conditions set forth 
herein to reflect the relocation of the Secondary Storage Facility and one ofthe'Designated 
Facilities from property owned by the Port of San Franciscp at Pier· 70 in San Fra:i:J.cisco to a portion · 
of the premise,s _at 2650 Bayshor·e Boulevard in Daly City that City leases from Prologis, LP. · 

. NOW, THEREFORE, Contractor and the City agree as follows: 

· 1. Definitions. The following definitions shall apply to .thi~ Amendinent: 

a. Agreement. The term "Agreement" shall mean the Amended and Restated Service 
Agreement and Property Use License for To'wing, Storage: and Disposal of Abapdoneli; and 
filegally Parked Vehicles dated July 31, 2010 between Con1!Rctor and City. 

b. Other Terms. Terms used and not defined in this Amendment shall have the 
meanings assigned to such terms in the Agreement. 

2. Modifications to the Agreement. The Agreenient is hereby modified as follows: 

a. Section 1.29 

Section 1.29 of the Agreement iS deleted in its. entirety: 

b. Section 1.42 

Section 1.42 of the· Agreement is amended in its entirety to read as follows: 

1.42 Performance Bond: The Performance Bond which Contractor is required to 
maintain to guarantee the performance of Contractor's obligations under this Agreement, as further 
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described in Section 12.1 and 12.2 of this Agreement. The Performance Bond and ~replacement 
Performance Bonds provided by Contractor during the Tenn of this Agreement shall be attached 
hereto as Appendix F and incorporated by reference as though fully set forth herein. 

c. Section 1.44 

Section 1.44 of the Agreement is deleted in its entirety. 

d. Section 1.45 

. Section 1.45 of the Agreement is deleted in its entirety. 

e. Section 1.48 

Section 1.48 of the Agreement is amended in its entirety to read as follows: 

1.48 Property, Properties: Real property owned or leased by the City and licensed to 
Contractor for the plJIPos·e ofthis Agreem~nt, including a portion of the leased premises at 2650 · 
Bayshore Boulevard in Daly City, and any other properties that may be licensed to Contractor by 
City for the purpose of this Agreement during its Tenn. 

f. Section 1.57 

Section 1.57 of the Agreement is amended in its entirety to read as follows: 

1.57 Secondary Storage Facilitjr: The facility primarily used for long term storage .of 
impounded vehicles, located at 2650 Bayshore Boulevard in Daly City, California, as further 
described in Appendix A, Section 11.1 ( c ). 

g. Section 1.62 

Section 1.62 of the Agreement is amended in its entirety to read as follows: 

1.62 Term: The dmation of this Agreement as.established in Section 2 herein, and any 
additional period dliring ~hich" Contractor completes repair, remediation or othet work required for 
t]ie termination of the License agreement for 2650 Bayshore Boulevard in Daly City, ·as set forth in 
Appendix H of this Amendmen~ ("the Bayshore License"), and the tasks listed in Section 54 of this 
Agreement for transition to a successor contrac~or or successor agreement. · 

h. Section2 

Section 2 of the Agreement is amended in its entirety to read as follC;>ws: 

2. Term of the Agreement 

The Term of this Agreement shall be five years, from.theJuly31, 2010 through July31, 2015. 

i. Section4 

Section 4 of the Agreement is ameµded in its entirety to read as follows: 
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4. Services Contractor Agrees to Perform 

The Contractor ~hall tow and store any vehicles that SFMTA, DEPTH or the SPED orders removed 
from any public street or highway or from private property within the City, in accordance with the 
requirements of the San Francisco Transportation Code and the Vehicle Code, and shall perform 
such other related services as are described in this Agreement, in accordance with Appendix A, 
"Scope of Work," and Appendix B "Operations Plan". Appendix A, Appendix B, and the 
Operatio:p.s Pla.p. to be adopted and amended as provided ~ Section .14 of Appendix A are all 
attached hereto and incorpora,ted by reference as though fully set forth herein. Rates and charges to 
the public for services under this Agreement shall be as set forth in Appendix F, attac~ed hereto and 
incorporated.by reference as though fully set forth herein. 

All vehicle handling and storage required by this Agreement shall be conducted at one of the 
Desigpated Facilitie~. As of the Effective Date of the First Amendfilent to this Agreement and 
pursuant to the Bayshore License, City hereby licenses to Contractor the use of one of the real 
properties on whi·ch the Designated Facilities are currently 19cated -- a portion of the premises at 
2650 Bayshore· Boulevard in Daly City. The Bayshore License is attached to the First Amendment 
to this Agreement as Appendix. H and is incorporated by reference as thouiih :fully set forth herein. 
·The parties acknowiedge that Contractor's Customer Service :center and Primary Storage F<i.cility 
operations are conducted at a property owned by Cal.trans arid leased by Contractor -- 450 7th Street. 
Should City cease to use Contractor for towing services, the terms for the City's continued:use of 
the 450 7th Street p~uptrty are attached Jiereto as Appendix G and are incorporated by reference as 
though fully set forth h~rein. · 

City hereby consents to Contractor's towing and storage of vehicles that. are not towed or stor~ 
pursuant to a Tow Request with the prior written approval e>f City and subject to any conditions 
impo.sed in sucl;i written apprnv81; provi.4e4 however, that (I) ContraCtor shall at all tim~s c<?nduct 
itself in accordance with the Customer service standards_ of 1:his Agreement so a,s not creat~ any 
negative effect mi Contractor's public image and reputation as the City's towing contractor, a:nd.(ii) 
Contractor's operations with respect to such vehicles shall not create any adverse impact on its 
perforrilance o.f all requirements of this Agreem:ei1t.- City may revoke its consent at anY tifile 
without cause by written notice to Contractor. The following sections ofthis.Ai?;re~eµt shall apply 
to E!IlY towing or storage of ve¥cles by Contractor within the City and County of San Francisco that 
. are not towed or stored pursuant to a Tow Request: Amended and ~estated Service Agreement 
Sections 8, 9·, 11, 12, 13, 14, 15, 16, 17, 20, 22, 26, 27, 28, 29, 3 l, 32, 35, 37, 38, 40, 41, 42, 50; 
Appendix A Sections 1, 3, 4, 5, 6, 7, 9, 11, 12.l(b), 12.3, 12.5, 12.6, q, l4; Appendix B, 
Appendices E .and F, arid the Bayshore License during its ten+l, if such towed or stored vehjcle is 
taken to the Secondary Storage Facility. 

j. Section 11 

Section 11 of the ,t\greement is amended in its entirety to read as follows: 

11. Required Insurance 

Subject to approval by the City's Risk Manager of the insurers and policy forms, Cop.tractor 
shall place and m~tain throughout the Term of this Agreement, and pay the cost thereof: the . 
following insurance policies: 

11.1. Comprehensive general liability insurance with limits not less than $2,00o,900 (such 
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·~ 

limit may be provided through a primary and excess polic;:y) each Occurrence, combined single limit 
for bodily injury aud property damage, or in such greater amount and limits as SFMT A.may 
reasonably require from. time to time, including coverage for contractual liability, ·personal ip.jury, 
broad form property damage, products and completed operations, independent contractors 
(excluding towjng and dismantling subcontractors), and m.obile equipment 

11.2. Sudden and accidental pollution insurance with limits not less than $1,000,000 for 
each occurrence. 

11.3. Comprehensive business/commercial automobile liability insurance with limits not 
less than $2,000,000 for each Occurrence combiQ.ed single limit for bodily injury and property 
damage, including coverage for owned, non-owned and hired automobiles. If Contractor does not 
own or l~ase company vehicles that are subject to motor vehicle registration, then oi.lly non-owned 
and hired covei:age is required. · · 

11.4. Garage-keeper's legal liability in8urance With limits not less than $5,000,000' (snch 
limit may be provided through a primary and excess policy) for each Occurrence combined singl~ 
limit for loss and damage to vehicles in Contractor's care, custody or control caused by fire, 
explosion, theft, riot, civil commotion, malicious mischief, vandalism or collision; with any 
deductible not to exceed·$25,000 for each Occurrence. Contractor may insure or self-insure loss of 
non-automobile property in the care, ~ustody, or control of the garage keeper with a limit of $5000. 

11.5. Workers' Compensation·Insuran:ce, including Employers' Liaoility, with limits not 
less than $1,000,000 for each accident, covering all Employees employed by Contractor in the 
performance of this Agreement to provide statutory benefits as required by the laws of the State of 
California. Said policy shall be endorsed to provide that the insurer waives all rights of subrogation 
against the City. 

11.6. Environmental impairment liability insurance with limits not less than $1, 000, 000 
each occurrence, covering the sudden and accidental release of hazardous materi&ls and the 
resulting costs of clean·up. 

Except as set forth. above, any deductibles in the policies listed above shall not .exceed 
$25,000 each occurrerice. The insurance pqlicies shall be endorsed to name as an additional insured 
the City and County of San Francisco and its re~pective departments, commissioners, officers, 
agents and employees. · 

, The agreements between the Contractor and its towing and dismantling ~ubcontractors (ru;; 
applicable) shall require that reasonable insurance is· maintained and that the City will be named as 
an additional insured on the general liability policy. 

. . 
11.7. Commercial General Liability and Commercial Automobilt} Liability Insurance 

policies must be endorsed to provide: 
. . 

Name as Additional Insured the City and County of San Francisco,_its Officers, Agents, and 
Employees. 

That such policies are primary insurance to any other insurance available to the Additional 
Insureds, with respect to any claims arising out of this Agreement, and that insurance applies 
separately to ·each insured against whom claim is made or suit is brought, but the inclusion of more 
than on insured sh\ill not operate to increase the insurer's limits of liability. 

Should any of the :required insurance be provided under a form of coverage that includes a 
general annual aggregate limit or provides that claims investigation or legal defense costs be 
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included in such general annual aggregate limit, such gt:meial annual aggregate limit shall be double 
the occurrence or claims limits specified above. · · 

11.8. Regarding Workers' Compensation, Contractor hereby agrees to waive subrogation 
which any insurer of Contractor may acquire from Contractor by virtue of the payment of any loss. 
~Contractor agrees to obtain any endorsement that may be necessary to effect this waiver of 
subrogation. The Workers' Compensation policy shall be endorsed with a waiver of subrogation m 
favor of the City for all work performed by the Contractor, its employees, agents and 
subcontractors. 

11.9. Should any of the required insurance be provided under a claims-Il1ade form, 
Contractor shall maintairi such coverage continuously throughout the term of this Agreement and, 
without lapse, for. a period of three. years beyond the expiration of.this Agreement, to. the effect that, 
should occurrences durillg the contract tei:m give rise to claims made after expiration of the 
Agreement, such claims shall be covered by such claims~made policies. 

11.10. Subject to the provisions of ~ection is.t, should any r~uired insurance lapse during· 
the tel;IIl of this Agreement, requests for payments originating after such lapse shall not be 
processed un1¥ the City re~eives satisfactory evidence of reinstated coverage as reguired by this 
Agreement, effectiye ~ of the lapse· date. If insurance is not reinSta'.ted, the C1cy may, at its sole 
option,. terminate this Agreement effective on the date of such lapse of insurance. · 

. ll.11. Before commencing any operations. under this Agreement, Contractor shall furnish to 
City certificates of insurance and additional insured policy endorsements with insurers with ratings 
comparable to A-, VIIl or higher, that are authorized to d9 business in the State of Ciliforilia, and 
that are satisfactory to City, in forfu evidencing all coverages, including additional insured 
ep.dorsements and ·the policy declari:ition page for any umbrelle!; policies, set forth above. Failure to 
maintain insurap.ce shall constitute a material breach of this Agreement. · 

11.12'. Approval of the in.$urance by City shall not relieve or decrease the liability of 
Contractor hereunder. .. 

k. Section 12.2 

,,Section 12.2 of the Agreement is amended in its entirety to read as follows: 

12.2 Performance Bond 

12·.2.1 Performance Guarantee. Upon the Effective Date of this Agreement, 
Contractor shall provide to the City, and shall maintain throughout the Term of tllls Agreement and. 
for a period of at least ninety (90) days after expiration or temiillation of this Agreement, or until all 
of Contractor's obligations have· been performed:under this Agr~ement, whichever date is later, a 
performance gli.arantee oftwo miilion dollars ($2,000;000), which s~ consist of a Performance 
Surety Bond of two million dollars ($2,000,000) in favor of the City and- County of San Francisco, a 
municipal corporation, acting by and through its Municipal Transportati<;m Agency, guaran1;ying the 
faithful performance by Contractor of this Agreement and of the covenants, terms and conditions of 
this Agreement, including all monetary obligations set forth herein, and including liquidated 
damages and any dishonesty oii the part of Contractor. 

The City may draw upon such Performance Surety Bond in circumstances which include, 
but are not limited to: · · 
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a. To ensure regulatory coinplia:p.ce in the event that Contractor 
receives a notice of violation or other regulatory order from a governmental or 
regulatory agency with jurisdiction over Contractor's operations or the Properties used 
by Contractor for the performance of this Agreement and ·contractor does not achieve 
compliance with the notice of vfolation or or~er to the satisfaction of the issuing agency 
within, the time specified· by the agency or by the City if the agency does not specify a 

· timeframe. 

b. To reimburse the City for any fine or other charge assessed 
against the City related to any notice of violation or other regulatory.order issued to 
Contractor. 

c. To reimburse the City for costs associated with City's 
environmental assessments or corrective action related to Contractor's violation of any 
of the requirements of Appendix U, which niay be performed at the City's s.ole 
discretion. 

d. To satisfy any overdue payment obligations owed by 
Contractor to· City pursuant to the Bayshore. 

. e. To satisfy fines. assessed by City against Contractor pursuant 
to the Bayshore Licen8e. 

£ To compensate City f<?r losses or-damage to property caused 
by Contractor. 

12.2.2 Performance Surety Bond Reql14'emelits. The Performance Surety Bond 
required by this Section 12 shall be issued on a form and issu~d by a :f;inancial institution acqeptable . 
to the City in its sole. discretion, which financial institution shall (a) be a bank, insurap.ce or trust 
company doing business and having an office ill the· State of Ca.J.ifornj.a, (b) havtt a p<;>mbined capital 
and surplus of at lea.St $25 ,000,000, .and ( c) be subJectto supervision or ex8.nrinatlmi. by federal ·or 
state authority. If Contractor defaults with re8pect to any provision of this AgreeJ.D.ent, City may, but 
shall not be required to, make its demand under said Performance Surety Bond for all or any portion 

. thereof, to compensate City for any loss or damage which City may have incurred, by reason of 
Contractor's "d.efault or dish01wsty, inclu.Q.ing (but not limite<l to) any claiin for fines or liquidated 
damage.s; provided, 4owever, that City shall present its written demand to said bank, ins~ce or 
trust company for payment under said Pe¢onnance Surety Bond only after City first ~hill.have 
made its· demand for payment din;ctly to Contractor, and five ( 5). full days have elapsed without 
Contractor having made payment to City. · 

12.2.3 Expiration or Termination ~f Perforpiance Surety :Qond •. The term of 
·the P~rformance Surety Bond shall apply for individual one-year periods, and may be extended by 
the insurance, bank or trust company by Continuation Certificate. Tlie ip.surance, bank o:r ~st 
company herein: may, if it so elects, terµlln.~te its obligation l)llder this bond by serving at least forty 
five ( 45} days Writteti notice of its intention to do so upon the SFMf A. In the event the City 
receives notice from the issuer of the Perforinance Surety Bond that the Performance Surety Bop.d 
will be terminated, not renewed or Will otherwise be allowed to expire for any reason during the 
period :frOm. the commencement of the Term of this Agreement to ninety (90) days after the 
expiration or termination of this Agreement or the conclusion of all of Contractor's obligations 
under the Agreement, whichever occurs last, and Contractor fails to provide the City with a 
replacement Performance Surety Bond (in a form an,d issued by a ~anCial institution acceptable to 
· the City) within ten (10) days follow:mg the City's receipt of such notice, such occurrence shall be · 
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an Event of Default as defined in Section is of this Agreeni~t. Howev~; neither nonrenewal by 
the insurance, bank or trust company, nor the failure or inability of the Contractor to file a 
replacement bond in tl;le event of nonrenewal, shall itself constitute a loss to the City recov~rable 
under the Performance Surety Bond or any renewai or continuation thereof. Insurance,_bank o:r trust . 
·company's liability under the Performance· Surety Bond and·all continuation certificates issued in · 
connection therewith shall not be cumulative and shall in no event exceed the amount as set forth in· 
the Performance Surety Bond or in any additions, riders, or endorsements properly issued by the 
insurance,.bank or trust company as supplements thereto. 

12.2.5 Demands Upon Performance Surety Bond. City may use all or any 
portion Qf the performance Surety Bond to compensate City for any loss or damage.that it inay have 
incurred by reason of Contractor's negligence or breach. Such loss or damage may include without 
limitation any damage to or restoration of t4e Properties for wlii.ch ContractOr is responsible, and 
claims for fines and/or liquidated damages.· Should ·the City ·terminate this Agreement due to a 
breach by Contractor, the City shall have the right to draw from the Performance Surety Bond those 
amounts necessary to pay any fees or other financial obligations Ut;lder the Agreement or the 
Baysli,ore .License, and perform the towing and storage services described in this Agi:eement until 

. such time as the City procures ap.other contractor and the agreement between the City and that 
contractor becomes effeCtive. · · 

12.2.() Depletion of Performance Surety Bond .. If any portion of the 
Performance Surety Bond is usoo by City, Contractor shall providG written proof that the 
Performance Surety Bond has been restored to its inltial value,. which shall require a repiacement 
Performance Slirecy Bond in the-face· amount of the requi,red Performance Surety Bond. · 
Contractor's failure to do s<»within the time limi~s speclfied in Section 18.1.i(f) shall constitute an 
Event of Default as defined in Section 18 of this· Agreement. · 

· 12.2. 7 Disp~te llesoiuticm. ·In 1:he event that a dispute arise.s between th~ City and 
Contractor c0ncerning this Agreement or the use or maintenance of the Performance Surety Bond, 
Contractor may appeal to .the Director of Tr.&nSportation within fourteen (14} ·days of dewand on the 
Performance Surety Bop.d witli ~dence supporting Contr!lctor's <;:laim for reJief fo;>m the dem~d 
ori the Performance. Sui:'etji: Bond. The Director of Transportation will respond within fourteen (14) 
days.· Any failure oft;he Director ofTransportatio11 to respon4 within fourte¢.n (14) days shall ~e 
deemed a rejection of Contractor's claim for relief.from the demand on the Perforniance Surety . 
Bond;. Contractor's claim forr~lief fyom demands on the Performance Surety Bond and the 
Director of Transportation's response to such ·demand shall· cori.stimte the adptlnjstrative remedy for 
Agreement interpretation described in S~ction 46 herein.. Each party reserves its remedies 4i equity 
and law. No decision by t;he City concerning the-Performance Surety Bond shall prevent Contractor 
from seeking restoration of the funds by appropriate legal action. · ' · 

L Se~ti.on 12.S 

Section 12.5 of the Agreement is amended.in its entirety to read ~$ follows! 

12.5 ]j~nvironmental Oversight Deposit. Upon the Effectj.ve bate of this Agreement, 
Contractor shall p:i;ovide to the City, and shall tnainfuiri ap.d replenish throughout the term of the 
Bayshore License and for a period of at least ninety (90) days after ten:i:tlnation or expir~tion of the 
Bayshore License, an Eilvrronmental Oversight Deposit in the amount of°ten thousand dollars_ ·. 
{$ l 0,000), which shall be deposited in ru+ account specified by City. If Contractor receives a notice 
of violation or other regulatory order from a goverm:p.ental or regulatory agency with jurisdiction 
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over 2650 Bayshore Boulevard, Daly City, California and or its operations); and such notice is not 
cured within fourteen ( 14) days, the City may draw from this deposit to reimburse the City for staff 
costs incurred by the City while inspecting site conditions ~d c:;nfotcing and administering the 
Hazardous '.Materials provi_sions of the Bayshore Lic.ense. If Contractor receives a notice of 
violation or other regulatory order from a governmental or regulatory agency with jurisdiction over 
the site and or its operati_ons, and such notice is cured within fourteen (14) days,_ the City may draw 
from this de.Posit in an amount not to exceed $500 to reimburse the City for staff costs. incurred by 
the City. The City will s11-bmit an invoice to Contractor for any such costs, and Contractor will pay 
such invoiced amounts within thirty (30) days to replem~h the Environmental Oversight Deposit. 

. Contractor's failure to pay_ Sl."1-.ch costs within thirfy (30) ·days, or to replenish the Enviromuental 
. Oversight Deposit if drawrl upon, will con.Stitute an Event of Default. · .· 

m. Section 13 
. . 

Section 13 of the Agreement is. amended in its entirety to read as follows: 

13. Insm-ance and Performance Guarantee Requirements 

All lri.$ura.nce po~icies and Performance Surcly Bonds: obtained pursuant to this Agreement 
shall be endorsed to provide that thirtY (30) c:lays prior written notice of cancellati~11, non-renewal or 
reduction in coverage qr limits shall be given to SFMTA in the manner and at the addresses 
specified below. 

Two copjes of any Performance Surety' Bond, and ~o copies of each original policy or 
policy end~rsenieilt of insurance shall be provided to SFMTA upon. the Effective Date of this 
Agreemen~ and complete copi~s of 8.Q.y insurance policies obtained pursuant t'o this Agreement 
sh~i be provided to SFMTA if ·requested at any tiine. 

13.1 Upon Cicy's requeSt, C~ntractor shall provide sati~factory evidence:; that Contractor 
has adequately provided for Social.Security and Unemployinent Compe]lSa,tion benefits for 
Contractor's Employees.-

Contractor shall cqmply with the· provisions of any insur.!lllCfJ policy ·covering Contractor or 
the City, aiid With any notices, r~:a;nnendations .or directions issued by any msurer urider such · 
insura.Ii.ce policies so as not to a~vem':ly effect the :b;tsurance cover.age. 
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·n. Section lS. 

Section 15 of the Agreement is amended in its entirety to read as follows: 

15. Indelllllification 

Contractor shall iridemnify and save harmless City and its officers, agents and employees· 
from, and, if requested, shall defend them agaillst any and all l9ss, cost, damage, injury, liability, 
and claims. thereof for injury to or death of a person, inc.luding Employees of Contractor or loss of 
or damage to property, rt:'sulting directly or indirectly from Contractor's performance of this 
Agreement, including, but not limj.ted to, the use of Contractor's facilities or equipment provided by 

· City or others, regardless of the negligence ot; and regardless of whether liability Without fault is 
imposed or sought to be imposed on City, except to the extent that such indemnity is void or 
otherwise unenforceable under applicable law in effect qn or validly retroactive to the date of this 
Agreemt:'llt, and except where such loss, damage, injury, liability or claim is the result of the active 
negligence or wil1fui misconduct of City and is not contributed to by any act of, or by any omission 
·to perform: some duty impos~d by law or agreement on Contractor, its· subconti;actors. or either' s 
agent or employee. The foregoing indemnity shall include, without limitation, reasonable fees of 
attorneys, consultants arid experts and related costs and City's costs of investigatiri.g any claims 
against the City. The foregoing.indemnification do~s not include the limitations on.Conti;actor's 
liability described in Sections 24.3 and 24.8· of the Bg.yshor~ ticepse. 

In addition to Contractor;s obligation· to indemnify City, Contractor specffically acknowledges and 
agrees that it has an :iii:nnediat.e and independent obligation to· deft:'fld City from any claim which 
actually or potenti8.ily f&lls wtthin this indemnification provision, even if the l;lllegations ~e or may 
be groundl~ss, false or fraud,uleiit, which obligation mises at the time such. claim is tendered to 
Contractor.by City and continues at all times. thereafter. · 

As to any intellectual property that Contractor.provides to the City in the performance oftl:rl.s 
Agreern,ent, Gontractor shall indemnify an,d hold City harmless from ~ loss ~ci liability,. kcludi;ng . 

. attorneys' fees, comt eosts and all other litigation expenses for any infringement of the.patent rights, 
copyright, trade secret or any otb.er proprietary right, or trademark, and aii other intellectual property 
claims of any person or persons, arising as a consequence of the use by Cjty of the ii;itellectual 
property supplied by the Contractor, or any of its officers or agents. . . . . . 

o. Section 1~.1.6 

Section· 1s.l.6 of the Agreement is amended in its entirety· to read as follows;· 

18~1.6 Failure of Contractor to timely perform its obligations under the Bayshore License. 

p. Section i9.3 

Sect;.on 19.3 of th~ Agreement is amended in lts entirety to read as follows: 

19.3 Duties Upon Termination. Upon termination of this Agreement, the City and 
·Contractor shall promptly pay to the ofuet, as soon as is determinable after the ~ffective date of 
tenirlnation, all .amounts due each other under the terms of this ANeemei;1.t, and upon such payment 
neither sh&ll have any further claim or right against the other, ·except as expressly provided herein. 
Upon the effective date of termination, Contractor shall deliver to the SFMTA. the originals of hll 
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books, permits, plans, Records, licenses, contracts and other documents pertaining to Contractor's 
operation under this Agreement, ariy insurance policies, bills of sale or other docUm.ents evidencing 
title or rights of the City, and any and all other Records or do~uments pertaining to Contractor's 
operation under this Agreement, any insurance policies, bills of sale or other documents evi~encing 
title or rights of the City, and any and all other Records or documents pertaining to the Designated 
F.acilities, whether or not enumerated herein, which are requested by the City or necessary or 
desirable for the ownership, lea~ing and operation of the Designated: Facilities, which are then in 
possession of Contractor. Contractor further agrees to do all other things reasonably necessary to 
cause an orderly transition of the management and operation of the services provided by Contractor 
under this Agreement with.put detrimeQ.t to the rights of the City or to .the continued operation of 
such services. 

q. Section 54.2 

Section 54.2 of the Agreement is amended in its entirety to read as follows: 

54.2 Contractor ~grees to take all actions as maybe necessary or as the City may direct 
for the. protection and preservation of any property related to this Agreement that is in the 
possession of Contractor and in which City has or may acquire an interest, including any· 
environmental remediation required up.der Appendix: H. Contractor acknowledges that City has a 
vested interest for payment of fees for vehicles that Contractor has towed and/or is storing, and 
Contractor shall not impair said interest and shall take all actions r€?asonably necessary to safeguard 
City's 'interest in said towed and stored vehicles. · · 

r. Section 4.5 

Section 4.5 of Appendix A to the Agre~merit is amended in its entirety to read as follows: 

· 4.5 No ID Vehides 

May 1,2014 

(a) NO.;ID Designation. Aµ vehicles with no visible VIN 
sh~l be impounded lJllder a "NO ID" number ~d sha.U be designated as a 
vehicle subject to Investigative Police Hold and held for inspection by the 
SFPD Auto Detail regardless of which City agency initiated the Tow 
Request. NO ID vehicles shall be included.in regular reports to the SFPD of 
Police Hold vehicles as specified m Sections 4.6(d) aild 13 of this Appendix. 
A.' Contractor shall keep NO ID vehicles within the NO ID area (excluding 
oversized vehicles), with the exception that Contractor shall move a NO ID 
vehicle out of the NO ID area within twenty-four (~4) hours of receiving a 
request to do so by the SFP:O. 

(t>) NO ID Proced-qre. If a VIN is found following 
inspection by the SPEP, Contractor shall- follow applicable lien sale 
provisions of the Vehicle Code for processing that vehicle. Otherwise, 
Contractor shall designate the vehicle as an "Unable to Identify" or 
"UNTIDY'' vehicle and, after receipt of a written reJease by the SPED (DMV 
Form 462, ''Public Agency Authorization ofDispQsal of Vehicle" or 
successor form); such UTID vehicle shall be. di_sposed of as required by the 
Vehicle Code and in accordance with instructions on DMV Form 462 or 
successor form. -
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(c) SFPD Access to NO ID Vehicles. Contractor shall 
allow SFPD personnel with written authorization from the Chief ofPolice·or 
an officer designated by the Chief of Police to remove parts :from any NO ID· 
veliicle, except as prohibited by Appendix H. 

s. Section 10.2 

Sectio1' 10.2 of Appendix A to the Agreement is amended in its en;tirety to read as follows: 

10.2 . Network Connections. Within thirty (30) days of the Effective Date of the 
Agreement, or other date approved in writing by City, the Contractor shall provide, data lines to 
connect tQ.e following locations to the Cop.tractor's TVMS: 

Contractor Division Location 
. Customer S!lfVice Center 450 7th Street 
Priniarv Storage Facilitv 450 ·7th Street 
s.eco~dai:y Storage Faci).itv 2650 Bavshore Boulevard, Daly City 

.. 

Note: Alternate sites iµay be approved by the City. 

Contractor sh~ provide Tl Internet data lines that ·connect the Customer Service Center and 
Primary Storage Facilicy t9 the Contractor's TYMS. Co11t:ractor shall provide di;t.ta connections to 
the Primary and Secot;tP,ary Stori;t.ge Facilities using a Tl data line,. Contractor shall iiistall a firewall 
at all locations where there is a direct connect to the Internet to ensure· the security of the data. 

Within thirty (~U) days or the Effective Date ofthls Agreement, or other.date approved in 
writing by.City, Contr~cto'r shall provide a Tl data line th.at connects the Customer Seyyice Center 
with tlie SFMTA server headquarter~ at 1 South V ~Ness J\. ve1;me. This connection will 1Je ·us.ed to 
·provi4e a connection to the Contractor's TVMS for City .staff and create a path~ay for the 
Co:p.tracto:t's staff ~d systems to acc~ss the City's CMS. At any time during the Term of this . 
Agreement, with the City's prior, written approval, and subject tcf all the.conditions contaitied in 
such approval, the parties niay agree to eliminate the requirement f~r the .Tl data line that connects 
the networks of the City and Contractor. Because both the CM,S and Tv;MS systems can now b~ 
accessed directly via the Int~et, the parties may agree to eliminate the Tl data line to $:iniplify the 
systems admini.Stration for the City and Contractor, aiJ.d to eli.miiiate the monthly costs of both the 
data con,nection and the associated networking equipment (see Section 10.1). 

Contractor shall provide the following City locatiqns with real-:time access to the 
Contractor's TVMS witWn thirty' (30) days ofthe Effective Date oftbis Agreement: 

.. 
City Division Location .. 

SFMf A Enforcement 505.7th'Street 
.. 

SFMf <\.Citation Divis~on 11 South Vall.Ness Aven'lie 
SFMT A Hearl.Ilg Division 11.Soui:h Vim Ness Avenu~· 
SFMTA Administration 1 South Van Ne~s Avenue, 8'." Floor · 
SFPD NOID Office 850 Bi;Vant s tre'et 
SFPD STdP Program 850 Brya:iit Str®t 

For users located at the City locations listed above who. ca.nllot connect to the Contractor's 
system using either a direct connection to the Internet or the data line connecting the Customer 
Service Cetit~r to 1 South Van Ness Avenue, Contractor shall configure a single Virtual Private 
Network (VPN) utilizing 3DES encryption per loca~op.. Remqte clients shall be able to connect to 
Contractor's network through remote VPN client .sofuvare and DSL {nternet comiections. . 
Contractor shall bear only the cost of the DSL Internet services and the corresponding DSL rnodems 
May 1, 2014 11 of18 n:\ptc\as:io13\100046s\oos91oss.d0c 

2402 

' . 



and/or routers, City shall identify and provide a computer (Windows XP, ot later version) in each 
location on which·the VPN client software will be installed, for which the DSL Internet service will 
be es~ablished, and for which the access to the Contractor's TVMS will be pro\,ided. The City shall 
also be responsible for any telecommunications cabling that is required for the DSL coruiections to 
be established in each loca,tion .. 

t. Section 11.1 

Section 11.1 of Appendix A to the Agreement is amended in its entjretY to read as follows: 

11.1 Design:ated Facilities. Contractor shall use the Designated Facilities for all service 
requirements of this Agreement, except as otherwise. approved in advance in writing by City. The 
location or relocation of any Designated Facility shall be subject tQ prior written approval by City. 
City hereby approves fu.e current location of all Designated Facilities.. Contractor may use 
Designated Facilities for" to:Wing arid storing vehicles 1hat are not toweq or stored at the request of 
the City with thf? prior writteJ,l approvru of City. and subject to any conditions impose<;! in such 
approval. Contractor niay allow Emp~oyee and vendor parking at Design;ataj. Facilities, subject to 
any limitations set forth in the Bayshore License, so lo,n.g as it does not interfere with Contractor's 
performance of towing and impound services to all standards and, requireinents of this Agreement-

(a) Customer Service Center. The Customer ·sfilvice Center shall provide a 
location for Customers-reeoveritig vehicles in person to pay for towing and storage ch~ges, Citation 
fees and penalties, and o_ther applicable fees, and/or to process any documentaHon required for 
v~~cle release. The Custom~ Service Center shall be open to the public twenty-fi;mr (24) hours per 
day, 365 days pe~ year. If the Customer Service Center is relocated Ol!-tside of the Hall: 9f Justice at 
850 Bryant Street, C_ontractor s~l -provide a securitY guard in any area open to the public at all 
times that such facility is open to the public at its sole expense. The Customer Service .Center must 
belcicated at or near the Primary.Storage Facility. · 

(b) Primacy Storage Facility 

(i) A,uthorized Facility. City hereby approves the lot at 450 71h Street 
·as ~Primary Storage FacUity. 

(ii}· Vehicle Storage and Retrieval. Contractor must provide a_covered 
area at the Primary Storage Facility wh¥te Customers can wait while their vehicle· is being 
retrieved. The Primary Storage Facility shall be open twenty-fow (24) hours per day, 3 65 
days per year. · 

(iii) Tows t~ Primacy Storage; Contractor ~hall take all towed 
vehicles to the Primary Storage Facility for sho:rt-term storage if they are not subject to a 
Police Hold or are ri.ot taken directly to the Secondary Storage Facility. Contractor shall 
store all towed vehicles at tb.e Primary Storage Facility fo~ twenty-four (24) hours after 
being towed, unless vehicles are requi!ed by tPis Agreement to be direc~y towaj. to the 
Secondary Stqrage Facility. Vehic'es stored at the Primary Storage Fatjlity may be ~oved 
to the Secondary Storage Facility after the first twenty ... four (24) hours.. Contractor shall 

· ensure that if transfers ve~cles from Primary to Secondary Stor:age :frequently enough to 
ensure that there is, at a11 times, sufficient space for newly-towed vehicles· to be received at 
the Primary Storage Facility. Contractor shall.not conduct any vehicle maintenance or 
veJricle parts sales at fu.e Primary Storage Facility,. except for maintenance of forklifts or 
other lot operations equipment. · 

(c) Secondary Storage Facility 
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(i), A..uthorize4 Facility. City hereby grants Contractor a license to 
occupy and use the Property at ·2650 Baysbore Boulevard,-Daly City as a Secondary Storage 
Facility as of the Effective Date of the Agreement during the Term of EqJ.d so long as the 
Contractor complies with the terms and conditions of Appendices C and D. 

(ij) Vehicle Stor·age and Retrieval Contractor shall use the Secondary 
Storage Facility to store vehicles, including vehicles towed directly to the Secondary Storage 
Facility and most vehjclei:; which are not picked up by the public within twe~t)r-four (24) · 
hol1fS. Contractor shall conduct vehicle lien sales .at this location: This facility shall be open 
to the public from 8:00 a,.ni; to 6:00 p.m. Monday through Friday. Outsi_de of operating 
hours, Contractor sh~ i:;ecure the Secondary Storage Facility usmg security personnel. All . 
vehi9les must be available for ret;rieval from the Secondary Storage Facility by Cont;ractor' s · 
staff twenty-four (24) b,our~ p~ day, 365 days per year, with the exception of thi;-: .following 
categories of vehicles: (l) type II vehicles (more than 8-,500 ll~s. but less· than, 26,500 lbs., 
trucks, buses, and unattached traijers); (Z) type V vehicles (more tl;ia.ri. 26,500 lbs., trucks, 
buses, and unattach~ trailers; (3) stolen recovery vehicles (vehicl_es stolen and recovered by 
SFMTA or SFPD); ( 4) hit ap.d run vehicles (vehicles involve.din Pit ap.d run_acciQ.ents); (5) 
accident.vehioli;-:s (vehicles involved in accidents· and towed by the SFMTA. or the SFPD); 
and (6) abandoned/missing parts vehicles (vehicles abandoned by owner/driyer and missing 
parts). 

(iii) Tows to Secondary Storage. Contractor shall tow all Scofflaw, 
·arrest, accident, Abandoned, r~eovered stolell'vehicles;-oversized yehicles, SFPD STOP 
Administrative Police Hold vehicles, disabled vehicles, d.il&pidatecf vehicles and other 
vehicles as directed by the City directly to the Secondar)r Storage Facility .. The specific 
policie_s for whether.vehicles are towed to the Primary Storage Facilify or directly to the 
Secondary Storage Facility' may.be, changed at any tiitle subjed to City's prior written 
agreement. · · 

(iv) Facility M.anagemeilt. , Contractor agrees to as~e all . 
responsibilities for u8e of storage facilities at 2650 Baysh6re B.oulevan;l, Daly City in 
accordance with tb.tt Bayshore License attached as Appendix H t_o .. the First Amendment to 
this Agreement and j.ncorpofateq by referep.ce herein. . · · · 

Contractor shall manage the Secondary Storage Facilities, in compliance with the 
Bayshore License, to meet the following guidelinys: 

(1) Contractor shall remove vehicles that hl:~.ve been legally cleared for 
disposal on a weekly ha.Sis. 

, (2) Contractor shall, at a rirlnimum, hold a vehicle lien sale auction once a 
week. 

. (3) Vehicles sl;i.all be placed in such a way that no µiore than four ( 4). 
vehicles shall· need to be :inoved to cleai a passage for any vehicle. 

(4) Two (2) feet of clearance space shall be maintained between the. sides 
of all vehicles. · 

(5) The Secondary Storage Facility personnel shall comply with all 
municipal, state, and federal codes and safety regulations at all times. 

(6) The Secondary Storage Facility shall be clean and mainmiued at all 
.times. 
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(7) Facilities shall be screened from public view except for necessary 
gates. 

(8) 
condition. 

Gates shall be at least eight (8) feet high and mamtained-in good 

(9) The parking and storage surface shall be mall.tamed in accordance 
with all requirements of Appendices B and the Bayshore License Agreement. 

(10) Security systems, including ample lighting and a su.ryej.11.ance system, 
shall be in plape and operational at all times for the enti:te ·area. OC?cupied by 
Contraclor'under the Bayshore. · 

(11) Contractor shall not permit the.public to walk through the lot 
unescorted by an employee of Contractor. 

( d) C~ntral Disp~ttli. Contractor's Central Dispatch facility shall operate 
t_wenty-four (24) hours per day, 365 days per year. City here1Jy approves _at,ly location of Central 
Dispatch at the Primary Storage F:acility or at Contractor's Headquarters Office, so long as Central 
Dispatch is locat~d Within the City and County of San Francisco. . 

. ( e) Changes in Facilitjes 

. (i) Approval Cityflll\.y approve relocation o.fDes~gnatedFacilities; 
· incl:ud.htg shifting. Contractor's operations between,. ~x_isting Designated.Faciliti,es, 
teii:nillating the use.of.one or more Designated facilities, or adding new Designated 
Facilitic~s. Any such relocatiqn or ch_ange to Designated Facilities shall require prior written 
approval of City. - · · ' · · 

_ . (ii) Seryic~ Stand,,.rds. In the event that City approves the relocation of 
any Designated Facility, the p'arties aclowwledge that~¢a.in response times and maximum 
charges oontemplated by this Agret;ment may require :jnodificatiqn to truce into a~count the 
changed geographic circumstances.of Contractor'$ operations. .A.ny:written approya}. of a_ 
change.to the Designated Facilities listed in this Agreement shall include a: revised schedule 
of fees ari.d/otresponse times to which the parties have agreed as piirt of the relocation, if 
necessary. · · 

(i4) Consoljdation. Contractor has :i;-elocated. the Customer Service · 
Center and Primary Storag~ Facility to ~ siJ+gle location at the 450 7th Street sit~. Sb,ould 
City cease to U$e Contractor for towing services prior to February 28, 2015, the terms· for 
City's continued use of the 450 7th Street property are set forth in Appe~dix G. 

u. Section 11.2 

Section 11.2 of Append.ix A to -the Agreement is amended in its entjrety to read as follows: 

11.2 Property M~intenance ~eq*°ements. All costs associated with mamtenance of 
· Designated Facilities shall be the sole responsibility of the Contractor. 

All open area8 within the Desigµaj:ed Facilities used for vehicle storage shall be maintamed 
in a cle~, secure, neat, and.visUally presentable manner. Contractor shall not dismantle or crilsh 
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vehicles or ren;iove vehicle fluids on the any of the facilities to be used in the performance of this 
Agreeri:l.e1;it except i1i compliance with environtnental regulations iµid the appli,cable requirements of 
Appendices B ~d the Bayshore License Agreement Any r~oval of fluids from vehicles shall be 
conducted in a manner that complies with all requirements of this Agreement, and may only be 
performed by a licensed contractor, and into portable contaillers that are immediately removed from 
the facility. 

v. Section 12.1 

~ecti~n 12.1 of Appendi;x A to the Agreement is amended in its entirety to read as follows: 

12.1 PayineIJ.ts Due to City 

(a) Referral Fee 

Contractor shall submit to the City a Referral Fee of $20 per tow, excluding droppe~ tows a.S 
described in Appendix A, Section 4.2. The Referral Fee shall be the same for every type of vehicle, 
and shall increase .each twelve (12) month peri,od on each July 1st by the Consumer Price Index for 
the San Francisco Regio;n as. published by t:}le United States I>epartment of Labor, Bureau of.Labor 
Statistics on January 1. Adj~tments Will be rounded t~ the nearest twenty-:fiye cents ($0.25.). No 
Referral Fee shall. be paid for: · 

(2) 

.. 
Vehicles owned by the. City under the jurisdiction of the SFMT A or 
the SFPD, or any other Courtesy Tow perrormed pmsuant to Section 
2.4 of this Appendix A, and · 

Vehicles for. which a waiver of towing, storage, transfer and/or lien 
fees is issued by SFMTA, DPH or SFPD. 

(b) Percentage Fee 

Contractor shall. submit to tb.e City .a percentage fee of one pei:c~t (1 % ) on· annuai. Gross 
R~ve~ues from all mon~ ?ollected during the tehn o~thi~ Agre~ent.1Jris fee shall be ~tially 
prud·m the fifteenth (15 ) month after the Agreement ts signed, m the thirteenth (13~ month 
ther¢a:fter for the previous. tWelve (12) month term, and yearly thereafter. · , 

(c) SFMTA Administrative Fees 

. Prior to r~leasii:tg the vehicle, Contractor sha.U collect a pass:-throµgh SFMT A 
Administrative Towing Fee for all vehicle$ recovered by the vehicle owner. The amoun~ of the 
S;FMTAAdministrative Towing Fee is subject to change in accordanQe with: the provi&ions of San 
Francisco Transportation Code § 305. In addition, prior to releasing the vehicle, Contractor shall 
collect a·p~s-through daily SFMf A Administrative Storage Fee for stored vehicles based upon the 
number of Qa.ys the vehicle has been stored prior to recovery by the vehicle own,er. No
Adminisfrative Fee shall be collected for: 

Mayl,2014 

(1) Any vehicle owned by the City tinder the jurisdiction of the SFMTA 
or the SFPD, or any other Courtesy Tow performed pm:suant to 
Section 2.4 of this Appendix A. 

(2) Any vehicle for which the Customer produces a written waiver of the 
SFMTA Adininistrative Fee issued_by SFMT A, DPH or the SFPD. 

(d) SFPD Traffic Offender Fee 
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If applicable, when a vehicle is sold at a lien sale and there are funds to satisfy all other fees 
as defined in Section: 12.3( c) of this Appendix A, then Contractor shall pay to the ~FPD or into an 
account designated by the SFPD an SFPD Traffic Offender Fee in an amount set by the San 
Francisco Police C::!ommission. City and Contractor may ·?-gree in writing to utilize a mechanism 
other than the process described in Section 12.1 (g) for collection of the SFPD Traffic Offender Fee. 

(e) Citation Fees 

Contractor shall collect payments of Citation fees from Customers with towed vehicles and 
from members of the public whose vehicles haye not been towed, in accordance with all 
requirements set forth in this Agreement 

(:t) Liquidated Damages and Fines 

Contractor shall pay to City the amounts of any liquidated damages or fines assessed 
pursuant to this Appendix A, Sl:!ction 1~· and, Section 6.6 of the Bayshore License 
Agreement 

(g) Deposit of Fees Due to City 

Except as otherwise specified herein, Contractor shall deposit all funds collected und~ this 
. Section 12 within twenty-four (24) h01.1rs ofreceipt into an account specified by the City, Monday 
.through Friday, not including weekends and holidays. Any funds with a.deadline for deposit. which 
falls on a weekend or a holiday shall be deposited no later than the next business day. All funds· due 

· to City under this S.ection shall be paid by Contractor without prior demand by the City and without 
any deduction, setoff, or counterclaim whatsoever, except as expressly provided herein. The parties 
niay agree upon alternative procedures for Contractor's payment .to City, but any such change must 
be approved in· advance; by City, in writing. · 

(h} Payment Shortages 

If Contractor fails to collect all amounts due .from a Customer, Contractor shall be 
responsible to reim'\Jurse the City for atiy amounts not collected as required herein, unless 
the failure is caused solely by the negligence of City or a failure of the CMS. Contractor 
shall follow any procedures re.quired by the City to ·report overages or shortages.· 

w. Section 14.2 

. 
Section 14.2 of Appendix A to the Agreement is amended bi its entirety ~o read as follows: 

14.2 Approval Process. All elements of the Operations Plan shall be subject to City 
review and .approval. All Operations Plan elements must be initially submitt~d no later than the 
deadlines set forth in Appendix, B.for each Operations Plan element. The deadline for any 
Operations ~lan el!3lllent des~bed in the Agi-:eement may be extended by written approval of 
SFMTA upon the request of and a showing of good cause by Contractor. City shall have sixty ( 60) 
days to review each element submitt~ and either approve it as submitted or request revisions. 
Contractor shall respond to a request for revisions within twenty (20) days. City will have fifteen 
(15} days to eifu.er approve the revised Plan element or request further revisions. Contractor and 
City shall froni thi~. point on have five ( 5) da~ to either approve the revised Plan element as 
submitted, submit further requests for revisions or to respond to requests for revisions. Each 
revision must reflect tracking of doc:ument versions, including date and s9urce of reyisions, ~d 
each exchange of versions between the parties shall be accompanied by an: ex,ecuted document 
substan?ally in the form of Appendix B. 
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x. Appendix C to the Agreement is deleted in its entirety. 

y. Appendix D to the Agreement is deleted.in its entirety and is replaced by 
Appendix H, which is attached to this Amendment. 
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3. Effective Date. Each of the modifications set forth in Section 2 shall be effective on and 
after the date of this Amendment. 

4. Legal Effect. Except as expressly modified by this Amendment, all of the tenns and 
conditions .of the Agreement shall remain unchanged and in full force and effect. 

IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date first 
referenced above. 

CITY 

San Francisco 
Municipal T~a:n$port 

Director of!ransporlation 

Authorized by: 

Municipal Transportation Agency. 
Board of Directors 

. Resolution No~ 
Adopted: 4~ 

Attest: g . . · 
Roberta Boomer; Secretary 
SFMTA Board of Directors 

Approved as to Form: 

Dennis J. Herrera 
City Attorney 

By: 

Mariam. M. Morley 
. Deputy City Attorney 
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JOHN WICKER 
President and CEO . 
945 Bfyant Street; Suite 350 
San Francisco, CA 94103 
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APPENDIX A 

SCOPE OF WORK 

1. Tow Equipment Dispatch Requirements 

1.1 Hours of Service 

Contractor sha11 respond to all Tow Requests and shall intake and release towed vehicles twenty-four (24)·hours 
per day, 365 days per year in accordance with the standards specified in this Agreement. 

1.2 Central Dispatch 

Contractor shall dispatch Tow Equipment from its Central Dispatch facility. Contractor shall provide dispatch 
staff to receive Tow Requests twenty-four (24) hours per day, 365 days per year. During Peak: Towing Hours, a 
dispatch supervisor must be on duty to direct staff and address any issues or escalations rai~ed by the City that 
relate to a Tow Request. At all times, Contractor must ensure that: 

(1) Tow Request phone calls must be answered within thirty seconds or less with no busy 
signal for 95% of the calls and within 90 seconds for the remaining 5% of the calls 
during a given calendar month; and 

(2) Tow Requests must be assigned to a subcontractor towing firm within five (5) 
minutes or directly to a Tow Car operator within ten (10) minutes. 

1.3 Communications Equipment 

(a) Equipment Requirements 

Within thirty (30) days of the Effective Date of this Agreement, Contractor shall provide a dedicated telephone 
line to be used exclusively for communication.between Central Dispatch and the City, and a minimum of two 
(2) two-way radios or equivalent equipment to be used as an alternative communications method. 

(b) Audio Recordings 

Contractor shall provide equipment that will create an audio recording with a time/date stamp of all Tow 
Requests communications by telephone between SFMTA and the Tow Desk and Contractor's Central Dispatch 
Facility. Contractor shall maintain such audio recordings for a minimum of 120 days. Upon City's request, 
Contractor shall provide City access to the audio recordings within twenty-four (24) hours for the purpose of 
reviewing or copying the recordings. 

(c) Dispatch Tow Car Operators 

Communication between Central Dispatch and towing subcontractors shall be by means of landline 
communications, radios, mobile telephones, or electronic two-way data terminals. Any other method of 
communication to be used between Central Dispatch and Tow Car operators must be approved by the City in 
writing. 

2. Tow Request Response Time Requirements 

2.1 Routine Requests 

(a) Scheduled and Dispatch Tows 

Upon receiving a Tow Request for a Scheduled Tow or Dispatch Tow Contractor shall be on site with the 
appropriate Tow Equipment for the vehicle type to be towed, or with Tow Equipment specifically requested by 
City in the Tow Request, within thirty-five (35) minutes of a Dispatch Tow Request during Peak: Towing Hours 
and within twenty-five (25) minutes at all other times, or within ten (10) minutes of the time designated for 
initiation of a Scheduled Tow. Contractor may notify City that it is requesting an extension of time of up to 
fifteen (15) minutes to process a Scheduled or Dispatch Tow request for reasons beyond the Contractor's 
control, which are defined as traffic congestion or travel distance, and the City shall inform Contractor if the 
request for extension of time is denied. Contractor shall respond within the applicable time limit for at least 
94% of the Dispatch Tows performed in a given calendar month. 
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(b) Abandoned Vehicle Tows 

Contractor must respond to each Abandoned Vehicle Tow Request within twenty-four (24) hours unless 
otherwise specified in the Tow Request. 

2.2 Expedited Tow Response Time Requirement 

City may specify that an Expedited Tow is required in the Tow Request. During Peak Towing Hours, 
Contractor shall respond to a Tow Request for an Expedited Tow within thirty (30) minutes of the Tow Request. 
Contractor may notify City that it is requesting an extension of time of up to fifteen (15) minutes to process an 
Expedited Tow request for reasons beyond the Contractor's control, which are defined as traffic congestion or 
travel distance, and the City shall inform Contractor if the request for extension of time shall be denied. 
Contractor shall respond within the applicable time limit for 100% of the Expedited Tows performed in a given 
calendar month. 

2.3 Regional Sweeps 

Contractor shall participate in Regional Sweeps requested by SFMTA or SFPD as a part of its regular towing 
services. SFMTA or SFPD shall notify Contractor at least forty-eight (48) hours in advance (with seventy-two 
(72) hours advance written notice provided when possible) of the date for a Regional Sweep, and shall inform 
Contractor of the number of Tow Cars required, the location, and the time that tows are to begin. City reserves 
the right to modify and/or expand Regional Sweep programs, and shall notify Contractor of these modifications 
and/or expansions no later than forty-eight ( 48) hours in advance of the date of a Regional Sweep. Regional 
Sweeps are subject to the performance standards of Scheduled Tows under this Agreement. 

2.4 Courtesy Tows and Roadside Service 

At the request of City, Contractor shall remove any disabled SFMTA or SFPD vehicle or render timely roadside 
assistance, inclJ.!ding but not limited to starting vehicles, delivering gasoHne and changing flat tires. These 
requests for towing or roadside assistance shall be provided within thirty-five (35) minutes of City's request. 
Contractor may notify City that it is requesting an extension of time of up to fifteen (15) minutes to process a 
Courtesy Tow request for reasons beyond the Contractor's control, which are defined as traffic congestion or 
travel distance, and the City shall inform Contractor if the request for extension of time shall be denied. The 
costs for these services shall not be charged to City, nor may Contractor pass the cost of these services to its 
subcontractors. Should Contractor fail to respond to a request in accordance with this Section, City may elect to 
acquire the services from another source and Contractor shall be responsible for City's direct and indirect costs 
in acquiring the requested services from another source. 

2.5 Failure to Respond 

In the event that Contractor fails to· respond and/or fails to furnish necessary Tow Equipment at the designated 
point of tow within th,e time periods specifiedin this Agreement, the City shall have the right, by whatever 
means appropriate, to remove or cause the removal of the vehicle which was the subject of the Tow.Request and 
transport it to the Contractor's storage facility, whereupon Contractor shall process and handle such vehicle in 
accordance with all requirements of this Agreement. In such event, Contracfor shall be responsible for 
reimbursing City's direct and indirect costs for removing the vehicle, excluding subsequent damage caused by 
the alternate towing service provider. 

2.6 Tow Service Plan 

Contractor shall submit a Tow Service Plan to the City describing how it will deploy its subcontractors in 
sufficient detail to allow City to determine that Contractor will meet service requirements specified in this 
Agreement. This plan shall be approved and adopted as part of the Operations Plan, as provided in Section 14 of 
this Appendix A. 

3. Vehicle Intake Requirements 
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3.1 Tow Data 

Contractor shall ensure that a record of each Dispatch Tow is created in ADS by means of a Tow Car data 
terminal or by computer at Central Dispatch within five ( 5) minutes of receiving the tow request and the record 
must be created in TYMS within fifteen (15) minutes of completion of the tow. A record of each Scheduled 
Tow shall be created in TYMS within fifteen (15) minutes of completion of the tow. In addition, within 
fifteen (15) minutes of the initial arrival of a towed vehicle at a Designated Facility, Contractor shall record, at a 
minimum, the following data: 

(1) the time the initial call for service was requested 

(2) the time the Tow Car arrived on the scene of the tow 

(3) the time the Tow Car arrived at the vehicle intake facility. 

( 4) Contractor shall meet these timing requirements in ninety percent (90%) of all tows 
within any reasonable audit period identified by City. 

3.2 Valuation 

Contractor shall have each impounded vehicle assigned a Lien Category (Lien 1, Lien 2 or Lien 3 Vehicle) by 
trained personnel as soon as possible during vehicle intake, but in no event later than seventy-two (72) hours 
after the vehicle's initial arrival at a Designated Facility. Contractor shall assign a value to each vehicle under 
penalty of perjury as required by California Vehicle Code Section 22670(b ). After Contractor initiates the lien 
process for a vehicle with the DMV, Contractor's valuation and classification of the vehicle under this Section 
3.2 shall be subject to later adjustment only as directed by, or with the approval of, the City's designated 
Contract Monitor in compliance with the Vehicle Valuation Standards Plan as defined in Section 8.8(b). In no 
event shall any impounded vehicle be pulled from a pending auction for the purpose of reclassifying the vehicle 
after the auction has begun. 

3.3 Inspection 

(a) VIN 

Contractor shall visually inspect any vehicle for whicl:t a lien is requested to confirm and record the VIN of each 
vehicle, and include the VIN in its lien request to the DMV within seven (7) days. Contractor shall notify the 
SFPD within twenty-four (24) hours of becoming aware of any vehicle in its possession for which the license 
plate and the VIN do not match. Exceptions to the deadline for collecting the VIN include: 

(1) Vehicles subject to SFPD investigative holds. , 

(2) Vehieles identified as NO ID vehicles pursuant to Section 4.5 of this Appendix A 
which require SFPD inspection. 

(3) Other cases of extenuating circumstances as approved by the City. 

(b) Personal Property 

During intake inspection, personal property in the vehicle of more than nominal value that is visible from the 
exterior without opening any locked compartment shall be inventoried, and as part of the inventory Contractor 
shall record whether or not the vehicle has a locked storage compartment. This information shall be .recorded in 
the TYMS system and/or the vehicle inventory forms that are kept on file at the Primary Storage Facility. 
Contractor, SFMTA, DPH and SFPD shall endeavor to keep the vehicle locked to the maximum extent possible . 
during the towing and storage process. Contractor may remove and separately store personal property from the 
vehicle for security or other reasons as necessary. 

3.4 Digital Photo Recording 

Contractor shall have cameras at all vehicle intake facilities and shall take photos of all four ( 4) sides of the 
exterior of each vehicle the first time that it is brought into any Designated Facility, except for over-sized 
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vehicles that cannot be brought into the Secondary Storage Facility through the main entrance and must enter 
the facility from the secondary entrance . These images shall be stored electronically and in a manner that 
allows prompt retrieval within one (1) working day of any City request. City agrees that the requirements of this 
Section 3.4 may be satisfied by extracting still images from continuous video footage. 

4. Vehicle Handling Requirements 

4.1 Improper Disposal of Vehicles 

If, in violation of applicable law or this Agreement, Contractor releases, sells, disposes of, or otherwise loses 
possession of or is unable to locate within its possession any vehicle that it has towed or impounded under this 
Agreement, notwithstanding any other criminal or civil penalties levied by a court oflaw, Contractor shall have 
sixty (60) days to resolve any Claim filed by the vehicle owner, and must submit any proposed Claim settlement 
to City for approval prior to finalizing·such Claim. If Contractor fails to satisfactorily resolve such Claim within 
sixty ( 60) days, City may require Contractor to pay to the vehicle owner the blue book value of the vehicle at the 
time of sale, destruction or loss of the vehicle as determined by the City. If City directs Contractor to resolve a 
Claim after sixty (60) days by paying the blue book value of a vehicle to the owner, City may assess liquidated 
damages against Contractor in accordance with Section 15 of this Appendix A. This contractual remedy shall 
not preclude the vehicle owner from taking any other appropriate legal action against.the Contractor. 

4.2 Vehicle Drop 

The Tow Car operator shall release a vehicle without assessing any towing charges upon request of the SFMTA 
or SFPD officer or DPH employee present at the site of the tow. The City officer or employee may require 
release of the vehicle pursuant to this Section 4.2 when the owner or operator of the vehicle is present to claim 
the car before all of the following three (3) events occur: 

(1) The towing apparatus is completely attached to the vehicle in a manner co11sistent 
with the proper use of the Tow Car equipment and in accordance with industry 
standards, and 

(2) All required data has been collected, and 

(3) The Tow Car has been put in gear by the operator and has started to drive away. 

The City may assess liquidated damages against Contractor pursuant to Section 15 of this Appendix A for 
failure to release a vehicle as required by this Section 4.2. In addition, the Contractor shall reimburse the owner 
or operator of the vehicle towed in violation of this Section all expenses incurred by the owner or operator t~ 
recover the vehicle plus $100 per occurrence. 

4.3 Personal Property Releases 

(a) Standard for Release 

Contractor shall only release personal property found within any vehicle in its custody when it is satisfied that 
the claimant is entitled to access the vehicle and its contents and the vehicle is not subject to a Police or 
Administrative Hold. 

(b) Vehicles Subject to Hold 

No person shall be allowed to retrieve personal property from a vehicle subject to an Investigative or 
Administrative Police Hold.without the prior written authorization of the SFPD. 

(c) Personal Property Release 

A personal property release allows the claimant to enter the vehicle, with the supervision of Contractor, to 
obtain property from the towed vehicle. Contractor's supervision shall include preparing a written inventory of 
the items removed by the claimant, but Contractor shall have no responsibility for assisting the claimant to 
remove personal property from the vehicle. Contractor shall require the claimant to sign the inventory statement 
listing the item(s) they removed from the vehicle, and shall file the personal property release data collected in 
the TYMS system or in a paper file with a file name cross referencing the Tow Request ID in the TYMS. 
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4.4 Retrieval Requirements from Secondary to Primary Storage Facility 

If the Customer's v,ehicle is stored at the Secondary Storage Facility, Contractor shall provide either a free 
shuttle service enabling a Customer who appears at the Primary Storage Facility to retrieve a vehicle directly 
from the Secondary Storage Facility, one-way taxi fare for the Customer between the Primary Storage Facility 
and the Secondary Storage Facility, or free Tow Car service to tow the vehicle back to the Primary Storage 
Facility. In all cases, the vehicle must be released to the Customer within one (1) hour of the Customer's 
payment of fees at the Customer Service Center, with the exception of the categories of vehicles listed in 
Section 11.1 ( c )(ii). 

4.5 No ID Vehicles 

(a) NO ID Designation 

All vehicles with no visible VIN shall be impounded under a "NO ID" number and shall be designated as a 
vehicle subject to Investigative Police Hold and held for inspection by the SFPD Auto Detail regardless of 
which City agency initiated the Tow Request. NO ID vehicles shall be included in regular reports to the SFPD 
of Police Hold vehicles as specified in Sections 4.6(d) and 13 of this Appendix A. Contractor shall keep NO ID 
vehicles within the NO ID area (excluding oversized vehicles), with the exception that Contractor shall move a 
NO ID vehicle out of the NO ID area within twenty-four (24) hours of receiving a request to do so by the SFPD. 

(b) NO ID Procedure 

If a VIN is found following inspection by the SFPD, Contractor shall follow applicable lien sale provisions of 
the Vehicle Code for processing that vehicle. Otherwise, Contractor shall designate the vehicle as an "Unable to 
Identify" or "UTID" vehicle and, after receipt of a written release by the SFPD (DMV Form 462, "Public 
Agency Authorization of Disposal of Vehicle" or successor form), such UTID vehicle shall be disposed of as 
required by the Vehicle Code and in accordance with insn-uctions on DMV Form 462 or successor form. 

(c) SFPD Access to NO ID Vehicles 

Contractor shall allow SFPD personnel with written authorization from the Chief of Police or an officer 
designated by the Chief of Police to remove parts from any NO ID vehicle, except as prohibited by Appendices 
B, CandD. 

4.6 Procedures for Vehicles Impounded by the SFPD 

(a) Investigative Police Hold Vehicles 

The SFPD may designate any vehicle for which it has made a Tow Request as an Investigative Police Hold 
vehicle. Investigative Police Hold vehicles shall be stored in a segregated, secure area, which may be located in 
a Designated Facility. Within ninety (90) days of the Effective Date of this Agreement, Contractor shall provide 
secured and fenced Investigative Police Hold storage locations at the Designated Facilities which shall include 
the following features: 

(1) A vehicle inspection area with six (6) indoor bays that contain car lifts, air 
compressors, and access to 220V electricity at the Primary Storage Facility. 

(2) An office area with two (2) phone lines dedicated for use by SFPD personnel (upon 
request of the SFPD) at the Primary Storage Facility. 

(3) Indoor space for at least twenty-five (25) NO ID vehicles; and 

( 4) Secured indoor space for at least 100 Investigative Police Hold vehicles; and 

(5) Secured outdoor space for atleast 175 Investigative Police Hold vehicles; and 

(6) Contractor shall provide a covered storage space that holds at least fifty (50) vehicles 
secured for SFPD investigations at the Primary Storage Facility that meets with the 
approval of the SFPD. The SFPD has approved the following arrangement: Storage 
space for twelve (12) vehicles is located behind a secure fence under the freeway 
between columns R58 and R56. Additional space that can accommodate at least 38 
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vehicles is provided by a secure fence that will run from in front of the 6 bays to the 
carwash building, and from the carwash building to the fence line across from R56. 
Any change to this configuration must be approved, in advance and in writing, by the 
SFPD. 

No person shall be. allowed access to an Investigative Police Hold vehicle or retrieve personal property from 
such vehicle without written authorization from the SFPD. If the SFPD designates an Investigative Police Hold 
vehicle as an evidentiary vehicle at the time ofthe Tow Request, Contractor shall ensure that the towing and 
storage of the vehicle is conducted in accordance with any standards for handling and preservation of evi.dence 
provided to Contractor by the SFPD in writing. Contractor shall maintain the Investigative Police Hold areas in 
a manner which ensures its ability to locate vehicles requested by SFPD within one (1) hour of SFPD's request. 
Contractor may, from time to time, request training for Tow Car operators and Employees for the handling of 
evidentiary vehicles from the SFPD. Contractor shall submit Police Department Procedures to the City 
describing in detail how it will process Investigative Police Hold vehicles to meet service requirements specified 
in this Agreement. These procedures shall be approved and adopted as part of the Operations Plan, as provided 
in Section 14 of this Appendix A. 

(b) Release 

Contractor shall not release or allow parts to be removed from any vehicle towed by the SFPD without a written 
release authorization from the SFPD. The SFPD will provide to Contractor a standard form to be used for all 
written release authorizations and a list of individuals authorized to sign vehicle and personal property re.leases, 
including exemplars of those individuals' signatures. Contractor may not release an Investigative Police Hold 
vehicle without a release form signed by an authorized individual as designated by the SFPD. Contractor shall 

, inform the Customer that release of a vehicle subject to Police Hold may only be obtained by going to a SFPD 
station to request that the vehicle be released. 

(c) Recovery of Stolen Vehicles 

Recovered stolen vehicles may only be released upon presentation of SFPD Form 425 or as otherwise specified 
by SFPD in writing. Contractor shall cooperate with City in the coordination of electronic information between 
DMV and City, between City agencies, and between Contractor and City for the purpose of early identification 
of stolen vehicles and prompt notification of the owner. Procedures for waiver and reimbursement of towing 
and storage charges for stolen vehicles are described in Section 12.2(a) of this' Appendix A. 

(d) Reporting 

(i) Reports Required 

Contractor shall submit to the SFPD a weekly report listing all Investigative Police Hold vehicles that are 
currently being stored by Contractor in accordance with the requirements of Section 13 of this Appendix A, 
delivered to the person designated by the SFPD as the inspector in charge of auto investigative holds. 
Contractor shall issue reports to SFPD personnel designated by the Chief of Police in writing, the Director of 
SFMTA or her or his designee, and the SFMTA Contract Administrator upon occurrence of the following 
events: 

(1) A "300 vehicle warnmg" notice on each day that the number oflnvestigative Police 
Hold vehicles stored by Contractor exceeds 300 vehicles; and 

(2) An inventory report of Investigative Police Hold vehicles on each day that the number 
oflnvestigative Police Hold vehicles stored by Contractor exceeds 325 vehicles. 

(ii) Police Hold Storage Charges 

On each day or portion of a day that the Contractor has more than 350 Investigative Police Hold vehicles in 
storage, Contractor may charge the SFPD a daily Investigative Police Hold storage fee per vehicle, as further 
described in Section 12.2(b) of this Appendix A. 

4.7 Administrative Hold Procedures 
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(a) Administrative Hold 

SFMT A or the SFPD may designate a vehicle as an Administrative Hold vehicle. Contractor shall identify and 
track Administrative Police Holds as either "STOP" holds or "Traffic Administration" holds. Vehicles subject 
to Administrative Hold by the SFPD or the SFMTA shall not be processed or otherwise treated as Investigative 
Police Hold vehicles. 

(b) Release Restrictions 

Administrative Hold vehicles that are impounded in accordance with the provisions of the Vehicle Code, 
including Administrative Holds resulting from the SFPD's STOP Program, shall not be released until Contractor 
receives written authorization for the release by the SFPD. Contractor may proceed with the lien sale of the 
vehicle in accordance with all applicable lien sale requirements, without written SFPD release authorization. 
SFPD STOP Administrative Hold vehicles must be held for at least thirty (30) days prior to lien sale. 

(c) Administrative Hold Reports 

Within twenty-four (24) hours of a request from SFMTA or SFPD, Contractor shall produce a report ofSFMTA 
and SFPD Administrative Holds that lists the City employee and department requesting the hold for each vehicle 
subject to Administrative Hold. 

5. Customer Service 

Contractor shall interact with Customers who contact Contractor for the purpose of retrieving towed vehicles in 
person, by phone using an interactive telephone answering system ("IVR") and live operators, and by internet. 
When a Customer makes an inquiry of Contractor by any means of communication, Contractor shall provide the 
Customer with accurate and timely information regarding their rights with respect to the towed vehicle under 
this Agreement and all applicable federal, state and local laws and regulations. Contractor shall at a minimum 
implement the Customer service activities described in this Agreement. All materials created by Contractor 
which are intended for use by Customers, whether in written, electronic or audio format, shall be made available 
in Spanish, spoken Cantonese and written Chinese. Contractor shall also make best efforts to provide bilingual 
staff to assist Customers in the Mandarin, Russian and Vietnamese languages. 

5.1 Customer Intake and Processing 

(a) Telephone System 

Contractor shall establish and maintain one (1) customer service phone line that the City or the public may call 
for information regarding towed vehicles. This phone line shall be independent of the phone line used for 
requests for Dispatch Tows. Contractor shall make information available to City and Customers through both 
an automated IVR, as further described in Section 6.3 of this Appendix A, and through live operators as 
described in Section 5 .1 (b) below. The automated IVR and call distribution system to live operators must have 
sufficient lines, instruments, hardware, software, and overflow safeguards to meet the service requirements of 
this Agreement. 

(b) Live Operators 

Contractor's telephone operators must be available to respond to calls from the public twenty-four (24) hours per 
day, 365 days per year. During each monthly reporting period, at least ninety-five percent (95%) of all customer 
service calls received during Peak Service Hours must reach a live operator within three (3) minutes of request; 
of the remaining five percent (5%) of Peak Service Hour customer service calls, at least four percent (4%) must 
reach a live operator within ten (10) minutes ofrequest. At all other times, at least eighty percent (80%) of all 
customer service calls must reach a live operator within three (3) minutes ofrequest; of the remaining twenty 
percent (20%) of customer service calls, at least nineteen percent (19%) must reach a live operator within ten 
(10) minutes of request during the monthly reporting period. 

(c) In-Person Customer Service 

(i) Facility 
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Contractor shall operate a Customer Service Center that is open to the public twenty-four (24) hours a day, 365 
day per year. The Customer Service Center shall have equipment that records the time that each Customer 
enters the waiting area and how long they wait for service at the service window. Contractor shall store this data 
and summarize it in the Customer Service reports required by subsection 5. l(c)(v). In all cases, a vehicle must 
be released to a Customer within one (1) hour of the Customer's completion of all payment and documentation 
requirements for vehicle release. 

(ii) Staffing 

During Peak Service Hours, Contractor shall maintain adequate and sufficiently trained staff to simultaneously 
serve six (6) Customers, including "quick service" window(s), in accordance with the standards set forth in this 
Agreement. Wait times for ninety-five percent (95%) of all customers served in person shall be no longer than 
ten (10) minutes.). Contractor shall cross-train all personnel so that window staff are trained to answer 
telephone calls ifthey are not assisting a Customer in person and call volumes require additional telephone 
operators. Telephone operators shall be trained to assist window staff when walk-in wait times exceed ten (10) 
minutes and windows ate available. All Employees of Contractor who have regular, continuous contact with 
members of the public shall be neat in appearance and courteous to the public. 

(iii)· Customer Service Representative 

Contractor shall provide a Customer Service Representative in addition to the regularly scheduled service 
window staff and telephone operators. An appropriately trained Customer Service Representative shall be on 
duty during the hours of7:00 a.m. through 7:00 p.m., Monday through Friday, excluding City holidays, to assist 
Customers apart from normal window service, including but not limited to escalated service inquiries, 
suggestions, Complaints, assistance to disabled Customers and other out-of-the-ordinary Customer needs. The 
designated Customer Service Representative may assist Customers at a window or assist telephone callers while 
not occupied with escalated service inquiries, so long as service level requirements for phone and walk-in 
service as defined in this Section 5 are met. 

(iv) Self-Service 

Contractor shall provide Customers who use the self-service phone system and the self-service web site access · 
to a special "quick service" window(s) or self-service kiosk(s) for expedited service. 

(v) Reports 

Contractor shall submit a monthly Customer Service Report that shows window staffing patterns, average wait 
ti.mes fo;r Customers, and number of Customers served by hour. 

( d) Customer Service via Internet 

Contractor shall create and maintain an internet site that provides general information to the Customer, including 
the ability to ascertain the status of a specific towed vehicle and to make payments of Mandatory Fees with a 
credit card. Contractor's internet site shall generally be available twenty-four (24) hours a day, 365 days per 
year, Internet site maintenance and down-time should be scheduled between the hours of 12:00 am. and 6:00 
a.m., except as otherwise necessary. City may assess liquidated damages pursuant to Section 15 of this 
Appendix A for failure to meet these standards; however Contractor may request a waiver of liquidated damages 
in advance of maintenance that must be performed outside the hours of 12:00 a.m. to 6:00 a.m.. Detailed 
specifications and requirements for the internet site are set forth in Section 6.4 of this Appendix A. 

(e) Customer Service Manual 

Within forty-five (45) days of the Effective Date of the Agreement, Contractor shall create a Customer Service 
Manual for Employees describing the policies and procedures for assisting Customers with vehicles towed under 
this Agreement. This manual shall be a reference for Contractor staff and subcontractors. The Customer Service 
Manual shall include, but is not limited to Employee training, guidelines for dissemination of information to the 
public, specifications for the Customer Service Center, cleanliness and safety standards for all facilities, and 
procedures for solicitation of feedback from Customers served. The Customer Service Manual shall be 
approved and adopted as part of the Operations Plan as provided in Section 14 of this Appendix A. 
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5.2 Complaints and Claims 

. (a) Claims Procedure 

Contractor shall establish i;i. procedure by which persons whose vehicles have been towed and/or stored 
("Claimants") may file a Claim against Contractor. Contractor shall respond to all Claims within fourteen (14) 
days ofreceipt of Claim, either to accept, deny or request further information for investigation. Contractor shall 
endeavor to resolve each Claim within ninety (90) days of receipt from Claimant, and shall resolve all Claims 
within six (6) months unless (i) such Claim is abandoned by the Claimant's failure to respond to Contractor's 
communication for a period of thirty (30) days, or (ii) the Claim is filed in court. Contractor shall in all cases 
endeavor to resolve Claims fairly and expeditiously. Contractor shall designate a Claims Manager who shall 
supervise Contractor's Claims procedures and shall be available during regular business hours to discuss Claims 
with Claimants in person or by telephone. Contractor shall maintain records of all Claims filed and of all 
correspondence with Claimants, denials of Claims, settlement offers and amounts paid on Claims. 

(b) Complaint Procedures 

Contractor shall establish a procedure by which Customers ("Complainants") may submit Complaints about 
Contractor's performance of the services under this Agreement. Contractor shall make available to Customers a 
Complaint Form, which shall include a self-addressed pre-paid postage envelope. Contractor's Complaint 
procedure shall allow Complaints to be submitted by mail, fax or internet. Customers shall be able to request a 
Complaint Form by telephone, fax, in person or by email. Contractor shall record the name, telephone number, 
and address of each Complainant and the details of each Complaint. Contractor shall respond to all Complaints, 
regardless of origin of request for service (by mail, phone, in person or by internet) within seven (7) days of 
receipt of Complaint. 

(c) Claims/Complaint Status Reports 

Contractor shall submit a monthly Claims/~omplaint Status Report that contains the following information: 

(1) Claim/Complaint tracking number 

(2) Name of Claimant/Complainant 

(3) Date Claim/Complaint received 

(4) Name of Employee who processed Claim/Complaint 

(5) Brief description of Claim/Complaint 

(6) Estimated value of Claim, when available 

(7) Verified amount of Claim 

(8) Status of Claim/Complaint 

(9) Average Claim/Complaint resolution time 

(10) .Brief description of Claim/Complaint resolution 

(11) Date of resolution of Claim/Complaint 

Contractor shall deliver reports regarding Claims and Complaints to the City in accordance with the reporting 
requirements of Section 13 of this Appendix A. Contractor also shall retain any supporting documents submitted 
with a Claim or Complaint in accordance with Record retention requirements of this Agreement. Contractor 
shall respond to City requests to review Records related to Claims and Complaints within seven (7) days. 
Contractor shall track Complaints and Cfaims using both paper forms and electronic records. Using electronic 
records, Contractor shall provide the City with supplemental, specialized reports regarding any Complaint or 
Claim upon request within seven (7) days. 

( d) Claims/Complaint Processing Plan 
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Contractor shall provide the City with its Claims/Complaint Processing Plan, along with the form of Complaint 
and Claim forms to be used under this Agreement, within forty-five (45) days of the Effective Date of this 
Agreement. This plan shall be approved and adopted as part of the Operations Plan as provided in Section 14 of 
this Appendix A. 

5.3 Dissemination of Information to the Public 

(a) Posted Information 

The Contractor shall distribute the following information to its towing subcontractors and make available on. its 
internet site and in the Customer Service Center, or in a different location as specified below, that are accessible 
to the public in a conspicuous location: 

(1) Statement that a complete copy of this "Tow Agreement with the City and County of 
San Francisco" is available for review on the internet (including the URL for the 

· internet site) or may be obtained at the same maximum per-page costs for copies 
which the City makes available to the public under the Sunshine Ordinance, San 
Francisco Administrative Code Chapter 67. 

(2) A statement of the Customer's rights and obligations pursuant to Vehicle Code 
§-22852. 

(3) Schedules of all current towing, storage and additional charges as established 
pursuant to this Agreement. 

(4) Notice required by Vehicle Code§ 22850.3 that any vehicle impounded pursuant to 
Vehicle Code § 22850 may only be released upon proof of current registration or 
upon issuance of a notice to appear with proof of correction of the registration 
violation, at the discretion of the impounding agency. 

(5) ·Notice explaining the right to a post-storage hearing and the procedure by which a 
post-storage hearing may be requested from SFMTA, DPH or the SFPD. 

(6) Procedures for filing a Claim for damages incurred to the vehicle or contents thereof 
as a result of the tow or while in storage, and associated Claim forms. 

(7) Procedure by which all unclaimed vehicles are sold at public auction, including the 
location of such auctions, and a statement indicating that all in attend,ance at such 
auction shall have an equal opportunity to bid. 

(8) List of publications in which such auctions are advertised. 

(9) Instructions for bidders interested in attending the public vehicle auctions. 

(10) At the Secondary Storage Facility, a preliminary list of all vehicles to be auctioned 
seven (7) days in advanced of the auction date. 

(11) At the Secondary Storage Facility, results of the previous·vehicle auction, which must 
include the list of vehicles by make, model and year and the final sale price. 

·(12) A list of Tow Car firms that Contractor has evaluated for compliance with industry 
standards based on maintenance of insurance and permits which are not affiliated 
with Contractor, along with their contact information, that Customers may contact for 
towing services. 

(b) Translation of Posted Information 

Except for items 5.3(a)(10) and 5.3(a)(l l) above, information provided at the Customer Service Center shall be 
available to the public in English, Spanish, and Chinese and up to three other languages that may be designated 
by the City. For items 5.3(a)(10) and 5.3(a)(l l) above, Contractor shall provide a summary sheet in Spanish 
and Chinese explaining how to read the lists of auctioned vehicles. Specifications for signage or documentation 
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produced, including but not limited to multiple languages required, wording, size of letters, font used and 
methods of display shall be approved by the City in advance of posting or publication. Contractor shall publish 
all information listed above on its internet site and distribute it to all of its towing subcontractors. 

6. Procedures for Vehicle Recovery 

6.1 Form of Payment 

(a) In-Person Payments 

At the time that ~ Customer contacts Contractor by telephone, internet or in person, Contractor shall 
communicate the amount of all Mandatory Fees and any other fees owing as of the date of the contact, and shall 
collect all Mandatory Fees owing prior to releasing the vehicle to the Customer. Customer Service Center staff 
shall be trained in procedures to accept payments when el_ectronic cash registers or Contractor's computer 
systems are not operational. The following forms of payment shall be valid for Customers making payment in 
person at the Customer Service Center: 

(1) Cash; 

(2) Personal checks with valid ID card as proof of identity if verified through check 
verification service provided by Contractor; and 

(3) Credit card (MasterCard, VISA, American Express, and Novus/Discover Card) with a 
valid ID card as proof of identity; and 

(4) Debit/ATM card with a valid ID card as proofof identity. 

(h) Phone and Internet Payments 

For payment over the phone or the internet, Contractor shall accept at a minimum: 

(1) Credit cards (Visa, Mastercard); and 

(2) Debit/ A TM cards with credit card company affiliations suitable for internet payments. 

6.2 Collection of Parking Citation Payments and Related Fees; Deposit 

(a) Citation Payments 

Contractor shall accept payment of Citations from all Customers at its Customer Service Center, regardless of 
whether or not the Customer has had a vehicle towed. In order to allow Contractor to accept Citation payments, 
City shall give Contractor access to its CMS through the City's WAN and/or via the internet. If a Customer 
wishes to dispute any Citation, Contractor shall refer the Customer to the SFMTA Citation Division. 

(h) Outstanding Fees 

At the time that a Customer contacts Contractor regarding payment of fees Contractor shall determine 
Customer's outstanding Citations and the amount due on each, using SFMTA's CMS. If Customer has five (5) 
or more Delinquent Citations, Customer must pay all Delinquent Citations before Contractor may release the 
vehicle. If Customer has fewer than five (5) Delinquent Citations, Contractor must inform Customer of the 
amount offees due for outstanding Citations and the option to pay outstanding Citation fees through Contractor. 
If any person wishes to pay outstanding Citation fees that are not yet Delinquent, the Contractor shall accept 
payment at its Customer Service Center, or by internet or telephone credit card payment. At the time of 
payment, Contractor shall record Citation payments online in real-time to the CMS twenty-four (24) hours per 
day, 365 days per year. Notwithstanding the requirements of this Section 6, Contractor shall not be required to 
provide information over the internet on outstanding Citation fees, nor shall Contractor be required to accept 
credit card payments over the internet until such time as Phase 3 of Contractor's internet site is implemented, as 
described in Section 6.4 herein. Contractor shall not accept payments for Citations that are marked in the CMS 
as being under Administrative Review, Hearing, or Project 20. Contractor shall also require payments for boot 
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fees that may have been charged prior to the vehicle being towed and any insufficient funds fees that may have 
been assessed for prior Citation payments. 

(c) Collection Fees for Non-Towed Vehicle Citations 

The threshold amount of funds collected daily for Citations associated with vehicles that have not been towed, 
under which amount Contractor is required to collect Citation fees for non-towed vehicles without any 
reimbursement credit from City (the ''Daily Collection Limit"), is currently set at $5,952 per day, based on the 
current average parking fine payment of $48.29 per Citation (the "Average Citation Amount"). Should the 
amount collected by Contractor exceed the Daily Collection Liri:J.it amount more than twice within a given 
calendar month, Contractor shall be entitled to a processing fee in the form of a credit in an amount equivalent 
to seven and a half percent (7.5%) of the amount received above the Daily Collection Limit, beginning on ~he 
third (3rd) day and continuing on each day within the calendar month that Citation fee collections exceed the 
Daily Collection Limit. Should the Average Citation Amount increase or decrease by more than one perc.ent 
(1 % ), the Daily Collection Limit shall increase or decrease by the same percentage. The Average Citation 
Amount and the Daily Collection Limit amount shall be reviewed by City and recalculated as necessary at the 
beginning of each contract year. 

6.3 Interactive Voice Response System 

Within sixty (60) days of the Effective Date of the Agreement, Contractor shall provide an interactive voice 
response system ("IVR") that will answer incoming calls and offer callers a choice of menus with information 
on towing services. Contractor's proposed telephone answering system, its equipment, functionality and its 
message content shall be subject to review and approval by the City. At a minimum, the IVR must contain the 
following features: 

(1) Capability for users to obtain general information about the status and location of a 
· vehicle, including Investigative and Administrative Police Hold infonnation 

(2) Ability to hear a detailed listing and summarized total of all Mandatory Fees and 
other fees that have been- applied to the vehicle (excluding Delinquent Citations) 

(3) Option to pay Mandatory Fees and other fees by credit card and receive instructions 
for the expedited release of the vehicle from a live operator (excluding Delinquent 
Citations) 

( 4) Options for information on Contractor's locations and operating hours 

(5) Ability to listen to general information regarding Contractor and City policies and 
procedures 

(6) Information on the weekly lien sale auctions 

(7) Option to transfer to a live operator 

(8) The IVR must be functional ninety-seven percent (97%) of the time during the hours 
of 6:00 a.m. to 12:00 a.m. during a monthly reporting period. 

Within 180 days of the date that the City provides an Application Programming Interface ("API") that 
Contractor can use to integrate its TYMS with the City's CMS, the Contractor's IVR shall provide the following 
additional capabilities: Contractor's IVR shall communicate in real-time with the TYMS to accept payments for 
any outstanding fees and optional services available to th·e public and with the City's Citation processing system 
to pay any outstanding Citations. The IVR shall advise the Customer of the date range for which the stated fees 
are applicable, as well as a time limit within which the vehicle must be retrieved without incurring additional 
storage charges once the fees have been paid. The IVR shall ensure that all fees for five (5) or more Delinquent 
Citations, boot fees and insufficient funds fees shall be included in_ the Mandatory Fees required for release of 
the vehicle presented to the Customer for payment on the IVR. In addition, Contractor must advise the Customer 
of any other outstanding amount listed in the Citation processing system. Contract9r's IVR shall inform 
Customers of the payment of Mandatory Fees required for release of the vehicle, and shall separately advise of 

. the amounts of any other outstanding fees that may be paid simultaneously through the IVR system .. Following 
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integration of the TYMS and CMS, Contractor shall provide Customers with the ability to make credit card 
payments for Mandatory Fees through its IVR system. 

6.4 Internet Services 

Within ninety (90) days of the Effective Date of this Agreement, Contractor shall design and implement an 
internet site that allows the Customer to access information on towed vehicles, not including outstanding 
Citation fees or the ability to make credit card payments over the internet ("Phase 2"). In Phase 2, a Customer 
shall be able to look up vehicle data on the internet site using a minimum of two (2) of the following data 
look-up fields: 

(1) License number 

(2) Make 

(3) Towed from location (by street name) 

(4) Tow date 

Within 180 days of the date that the City provides an Application Programming Interface ("API") that 
Contractor can use to integrate its TVMS with the CMS, Contractor shall provide the ability for the public to 
access all information regarding a towed vehicle and all related outstanding fees and charges ("Phase 3"). In 
Phase 3, Contractor shall provide the capacity on its internet site to make on-line, real-time payments of 
Mandatory Fees and any other fees for Citations, using a credit card with appropriate security restrictions for 
payment types accepted. The internet site shall advise the Customer of the date and time range for which the 
stated fees are applicable, as well as a time limit within which the vehicle must be retrieved once the fees have 
been paid without incurring additional storage charges. The internet site shall ensure that all fees for five (5) or 
more Delinquent Citations, boot fees, and insufficient funds fees shall be included in the Mandatory Fees 
required for release of the vehicle that are presented to the Customer for payment on the internet site. 
Contractor's internet site shall inform Customers of the payment amount of Mandatory Fees required, and shall 
separately advise of the amounts of any other outstanding fees that may be voluntarily paid through the internet 
site. The internet site created to satisfy the requirements of this Section shall meet Department of 
Telecommunications and Information Services standards for accessibility. 

6.5 Vehicle Recovery 

(a) Vehicle Location 

Contractor's staff in the Customer Service Center and vehicle storage facilities shall be able to identify and 
locate a towed vehicle in Contractor's possession by using the license number, the VIN, or three (3) or more of 
the following identifiers: vehicle make and model, vehicle color, date of tow, and location of tow. Contractor's 
Customer Service Center and vehicle storage facility staff shall use the TVMS to provide information regarding 
the tow, and shall also be trained in procedures for manual processing of vehicle pick-up requests during times 
that the TVMS is not operational. 

(b) Vehicle Release Procedure 

When appearing to recover a towed vehicle, the Customer shall be required to provide evidence that she/he is a 
person entitled to possession of the vehicle. This shall include, but is not limited to, a key to the vehicle, a letter 
authorizing the person to pick up the vehicle signed by the registered owner, or a valid photo identification 
establishing a person's right to ~laim the vehicle. When Contractor is satisfied that the Customer is entitled to 
possession of the vehicle, Contractor shall record the identity of the Customer and the number of the photo 
identification provided by the Customer into the TVMS. After obtaining payment of all fees owing, the 
Customer shall be issued a tow receipt, with a copy to be signed by the Customer and retained by Contractor, 
and shall be directed to the Designated Facility where the vehicle is located to meet a Customer service agent. 
This Customer service agent shall either assist the Customer with the physical retrieval qf their vehicle, direct 
them to the Contractor-provided shuttle, or arrange a pre-paid, one-way taxi ride to the Secondary Storage 
Facility in order to retrieve their vehicle. Contractor shall require any person who claims the right to possession 
of a vehicle to show a valid driver's license or to identify a licensed driver before allowing the vehicle to be 
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driven off of the Contractor's facilities and onto the public streets, except that Contractor may release a vehicle 
towed by SFPD to the person listed on the releas.e issued by SFPD without requiring that person to show a valid 
driver's license. 

(c) Vehicles Not Subject to Release 

Contractor shall not release a vehicle that is subject to Police or Administrative Hold without a written 
authorization for release from the agency that impounded the vehicle. Contractor shall not release a vehicle 
unless Mandatory Fees have been paid or have been waived as provided in this Agreement. Contractor may not 
release any vehicle without proof of compliance with vehicle registration laws, which at the time of vehicle 
intake may be ascertained by visual inspection ofregistration tags on license plates. Contractor shall be liable 
for and hold City harmless from all claims arising out of the improper release of a vehicle, unless such release is 
caused solely by the negligence of SFMTA, SFPD, DPH or the DMV. 

6.6 Form of Receipt 

Contractor shall provide all Customers with a receipt for services rendered. The form of the receipt shall be 
subject to approval by City. All receipts shall include the following information: 

A clear and succinct statement, in a legible text of at least 10-point type, 1nforming the Customer that by law 
they may protest a vehicle tow, that a hearing to protest any tow must be requested within thirty (30) days from 
the date of tow, and setting forth current telephone numbers for SFMTA, DPH and the SFPD for the purpose of 
requesting a hearing. SFMT A may require changes to the language or form of such statement printed on 
Contractor's receipt. In addition, each Customer's receipt shall include the following information: 

(1) A complete, itemized schedule of fees and charges, and 

(2) Each individual Citation paid, listed by Citation number, the amount paid on that 
Citation, and the remaining balance due for any outstanding Citation. 

6. 7 Disclosure of Deficiency Claim at time of Vehicle Abandonment 

Contractor shall provide written notice to Customers who abandon their vehicles at Contractor's facilities, 
informing the Customer that abandoning a vehicle is not sufficient to avoid towing and storage costs in excess of 
the vehicle's sale price, and that such towing and storage charges in excess of the vehicle's sale price may be 
subject to collection. Such notice shall include (1) the charges to date, and (2) the Lien Category expressed as 
the range of potential value of the vehicle. The form of such notice shall be subject to prior approval of the City. 
Contractor shall not provide such notice to owners of Lien 1 Vehicles, because Lien 1 Vehicles are not subject 
to deficiency claims. 

6.8 Invalid Payments 

Any costs incurred by or loss to Contractor resulting from the use of checks, counterfeit cash, credit cards, debit 
cards, or A TM cards, whether received in person, through the IVR or internet, shall be considered a business 
expense of Contractor and is not billable to the City under any circumstances. 

7. Procedures for Lien Sales 

7.1 Notification to Registered Owner 

Contractor shall make a diligent effort to locate and contact the owner and any lienholder(s) for each impounded 
vehicle, in accordance with all state and local laws and regulations. Contractor shall request vehicle ownership 
information from the DMV for all vehicles stored at least seventy-two (72) hours, and shall, whenever 
ownership information is available, send lien notices to registered owners, lien holders and legal owners 
fdentified by the DMV between three (3) and seven (7) days from the date that the vehicle was towed. If 
Contractor is able to ascertain the identity of the owner of the vehicle and fails to send notice under this section 
within seven (7) days of the date that the vehicle was towed, Contractor shall waive storage fees for the vehicle 
for the eighth (8th) day of storage through the lien start date. Contractor shall use an electronic means of 
communicating its requests for vehicle license and ownership information to, and of receiving responsive 
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information from the DMV. Exceptions to the deadlines for providing prompt notice of storage to vehicle 
owners pursuant to this Section 7 .1 include: 

(1) Vehicles subject to Investigative Police Holds. Ownership information for these 
vehicles should be requested and notices sent within seven (7) days after the hold is 
released by the SFPD, and storage charges shall begin to accrue as of the date of the 
release of the hold. 

(2) Vehicles identified as NO ID vehicles pursuant to Section 4.5 of this Appendix A 
which require SFPD inspection. Ownership information for these vehicles should be 
requested and notices sent within seven (7) days after vehicle identification has been 
provided by SFPD. 

(3) Vehicles with out-of-state license plates for which the DMV does not have ownership 
information. Lien notices for these vehicles must be sent to DMV in accordance with 
the requirements of the Vehicle Code. 

( 4) Other cases of extenuating circumstances as approved by the City. 

The form of notice sent to registered owners and lien holders shall be subject to Vehicle Code, Civil Code, and 
DMV requirements and prior approval by City. Lien sale notices shall include a statement that failure to claim a 
vehicle is not sufficient to avoid towing and storage costs in excess of the vehicle's sale price, and that, with the 
exception of Lien 1 Vehicles, such towing and storage charges in excess of the vehicle's sale price may be 
subject to collection. Lien sale notices shall also be accompanied by the following notice: 

If your vehicle is sold at auction, you may be entitled to any proceeds that exceed the 
amount of the AutoReturn lien, any applicable City fees, and the amount of any unpaid 
parking citations .on the vehicle. AutoRetum is required to send the excess proceeds to 
the California Department of Motor Vehicles to be deposited in the Motor Vehicle 
Account in the State Transportation Fund. If you do not claim the excess proceeds within 
three years of the date that the money is deposited into the Motor V. ehicle Account, you 
may forfeit your right to the money under California Civil Code Section 3073. In order 
to find out if your car sold for more than our lien amount, you may contact the Lien Sale 
Unit at the Department of Motor Vehicles at the following address: California 
Department of Motor Vehicles, Lien Sale Unit, P.O. Box 932317, Sacramento, CA 
94232-3170. Or, you may call the Lien Sale Unit at the following telephone number: 
916-657-7976. 

7 .2 Lien Sales 

(a) Lien Sale Procedures 

Contractor shall comply with all state and local laws and regulations applicable to notice and conduct of lien 
sales of vehicles, including, but not limited to California Civil Code§§ 3068-3074 and Division 11, Chapter 10, 
Article 2 of the Vehicle Code(§§ 22650 et seq.), and any successor statutes. Contractor shall track lien-related 
dates, and process the official lien notification paperwork as required for lien sales in the state of California. 
Contractor's lien sale notice for Lien 2 and Lien 3 vehicles shall include the specific date that the vehicle is 
scheduled to be sold at auction, and Contractor may use this date to calculate the amount of storage charges due. 
Contractor shall not process the Bill of Sale and the Certificate of.Lien Sale until the auction sale date and shall 
include on these forms the .name of the buyer and the purchase price of the vehicle. 

Unless City has given prior written approval to suspend a scheduled lien sale ("auction"), Contractor shall 
conduct lien sales at least weekly for vehicles that have been cleared for sale after the lien process is complete. 
The day of the week for these auctions is subject to approval by City. City hereby approves Wednesday as a 
regularly scheduled auction day. Contractor shall submit a Public Auction Plan for the City's review and 
approval upon the Effective Date of the Agreement. The Public Auction Plan shall be approved and adopted as 
part of the Operations Plan as provided in Section 14 of this Appendix A. 

(b) Pre-Registration 
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Contractor shall require all persons who desire to purchase vehicles at auction to pre-register. Contractor shall 
require all registrants to provide photo identification with current address. Contractor shall maintain records of 
each purchaser's name and address. Contractor may develop lists of auction participants who demonstrate a 
tendency to purchase and subsequently abandon vehicles purchased at auction, and may prohibit such persons 
and any other persons who are known to have engaged in illegal conduct or conduct prohibited by this 
Agreement before, during or after an auction from submitting bids. 

7.3 Post-Lien Sale Procedures 

(a) Driver's License and Vehicle Registration 

Contractor shall require the purchaser of a vehicle or the purchaser's agent to show a valid driver's license before 
driving the vehicle off of any Designated Facility and onto the-public streets. Contractor shall comply with 
applicable Vehicle Code requirements for the transfer of title, including but not limited to the requirement of 
filing a notice of transfer of title pursuant to Vehicle Code§ 5900. Contractor shall cooperate with City in 
implementing any program to provide on-site vehicle registration during vehicle auctions. 

(b) Deficiency Claims 

Following sale of any vehicle for which Contractor wishes to maintain a Deficiency Claim under California 
Civil Code§ 3068.1, after the sale and before attempting collection of the Deficiency Claim Contractor shall 
send a notice to the registered owner of the amount of the Deficiency Claim, the basis of charges, including the 
dates and amounts of towing and storage fees, the make, model and license number of the vehicle that is the 
basis for the claim, and the amount of the debt, including the amount that is offset by money recovered from the 
sale or salvage of the vehicle. Documentation of any amounts received by Contractor for the sale or salvage of 
the vehicle shall be included with such notice. In the event that Contractor utilizes a third-party vendor to 
provide collection services for these Deficiency Claims, Contractor shall contractually require the third-party 
vendor to meet the notice requirements of this Section 7.3(b). The form of such notice, whether sent by 
Contractor or by a third-party vendor, shall be subject to prior approval by City. Contractor waives the right to 
collect any Deficiency Claim for which it has not complied with the notice requirement of this Section; however 
Contractor may pursue a Deficiency Claim in spite of a failure to provide adequate notice as required herein if it 
cures such failure by sending a notice that meets the requirements of this Section within ten (10) days of 
receiving a written request for documentation of the debt from the vehicle's legal owner, registered owner or the 
City. Contractor shall not maintain a Deficiency Claim for any Lien 1 Vehicle . 

. 7.4 Disposal of Unsold Vehicles 

Contractor shall ensure that Lien 1 and other vehicles not sold at auction.are removed from the Secondary 
Storage Facility at leas_t once per week. · 

8. Staffing Requirements 

8.1 Adequate Staffing 

Contractor shall employ adequate numbers of qualified personnel to perform the required services in accordance 
with the standards specified in this Agreement. The City may require Contractor to hire additional Employees if 
it reasonably determines that additional Employees are necessary to perform the .services required under this 
Agreement to the specified standards. Criteria to be used in making this determination include but are not 
limited to any combination of the following: 

(1) Tow response times, or 
, 

(2) Wait times for walk-in Customers at Customer Service Center, or 

(3) Vehicle delivery times to Customers, or 

(4) Live operator wait-times for phone Customers, or 

(5) Ten percent (10%) change in the number of Complaints, based on monthly Complaint 
report data, and at least ten (10) more Complaints than the prior month. 
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8.2 Subcontractors 

(a) Subcontractor Designation 

Contractor may subcontract with one or more towing service companies for the provision oftowii:ig services to 
Contractor in accordance with the standards of this Agreement. A list of the Contractor's pre-selected and pre
qualified subcontractors shall be submitted upon the Effective Date of this Agreement for City's approval. 
Consistent with the provisions of Sections 27 and 31 of the Agreement, Contractor shall notify the City in 
writing prior to deleting or adding any towing subcontractors. Contractor shall provide the City with copies of 
all subcontractor agreements within five (5) days of the Effective Date of this Agreement and required insurance 
certificates that identify the Contractor and City as co-insured parties for those subcontractors (not including 
Worker's Compensation Insurance). Contractor shall also provide copies of subsequent subcontract amendtii.ents 
within five (5) days of any such amendments to its subcontractor agreements. 

(b) Subcontractor Compensation 

Contractor shall not pay compensation to towing subcontractors based solely on a flat fee per tow. City may 
require Contractor to change any element of its compensation structure if it results in an undue number of 
subcontractor complaints or Customer service problems. Upon the Effective Date of this Agreement, Contractor 
shall submit a Subcontractor Compensation Plan to City for approval as part of the Operations Plan in 
accordance with the procedures set forth in Appendix A, Section 14. 

(c) Subcontractor Performance Standards 

Contractor shall define Subcontractor Performance Standards for all Tow Car operators. At a minimum, 
Performance Standards shall require compliance with all applicable Vehicle Code and San Francisco Police 
Code requirements for Tow Car operators and Tow Car firms. Subcontractor Performance Standards shall be 
provided to the City upon the Effective Date of this Agreement. The Subcontractor Performance Standards shall 
be approved and adopted as part of the Operations Plan as provided in Appendix A, Section 14. Contractor shall 
audit compliance with thes~ standards quarterly, beginning on a date no later than one hundred and eighty (180) 
days from the Effective Date of this Agreement, and shall provide written audit results to the City. Contractor's 
quarterly audit shall, at a minimum, audit subcontractors for compliance with the requirement to maintain valid 
licenses and permits. The City reserves .the right to require the Contractor to perform more frequent audits. 
Contractor is responsible for any and all claims arising out of the Contractor's failure to maintain current 
permits and licenses. 

( d) Subcontractor Compliance with Licenses and Permits 

Contractor shall maintain current and valid City licenses, permits and proof of insurance necessary to perform 
the services required for this Agreement. Contractor shall require in its subcontracting agreements that all 
subcontractors maintain current and valid City licenses, permits, and proof of insurance, including but not 
limited to Articles 30 (Permits for Tow Car Drivers) and 30.l (Permits for Tow Car Firms) of the San Francisco 
Police Code or successor Tow Car or Tow Car firm permitting ordinances, and shall require all subcontractors to 
demonstrate evidence of such licenses, permits and insurance at the time of executing the subcontracts. 

(e) Subcontractor Identifying Equipment and Uniforms 

All subcontractor personnel who have regular, continuous contact with members of the public shall be neat in 
appearance and courteous to the public. Contractor shall ensure that all Tow Cars used by its subcontractors for 
the provision of towing services shall bear a permanently attached sign stating Contractor's and subc.ontractor' s 
trade name and telephone number in characters at least two inches high and an identifying number in characters 
at least three inches high on both sides of the vehicle. Detachable magnetic signs may not be used. Contractor 
shall include in subcontracts the following uniform requirements for subcontractors: 

(1) All Tow Car operators must display photo ID badges at all times when on duty. The 
form and design of the photo ID badges must be approved by the City. 

(2) AffTow Car operators must wear at all times a standard colored shirt with the name 
of the employee affixed to right or left side of the shirt. The Contractor .or 
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subcontractor's company name shall be displayed on the opposite side of the shirt 
and/or jacket. 

8.3 Training 

Contractor shall be responsible for alI training costs for its Employees. City shall approve all training programs 
proposed by Contractor in advance of implementation. Contractor shall review the Employee Training Plan with 
the City annually. Contractor shall submit within ninety (90) days of the Effective Date of the Agreement an 
Employee Training Plan to the City for review and approval. The Employee Training Plan shall be approved and 
adopted as part of the Operations Plan as provided in Section 14 of this Appendix A. In approving the 
Employee Training Plan, City shall give Contractor credit for training provided to Employees during the term of 
the Emergency Interim Agreement to the extent that it meets the requirements of this Section. 

Within thirty (30) days after the Effective Date of the Agreement, Contractor shall have every Employee attend 
twenty-four (24) hours of professional job training, including customer service training. In addition, Contractor 
shall conduct a minimum of eight (8) hours_ of professional customer service training annually for all Employees 
who perform duties involving significant Customer contact. Contractor shall require certificates of completion 
for each Employee and shall file these in Employee personnel files with copies sent to the City within five (5) 
days of completion of training. Contractor shall require in its subcontractor agreements with Tow Car operators 
that all Tow Car operators performing services for Contractor shall participate in one four (4) hour customer 
service training session annually. Contractor must provide one such four ( 4) hour training session annually for 
towing subcontractors at its own expense;_ however, when additional training sessions for new subcontractor 
employees are required Contractor may pass the cost of such trainings on to the subcontractors. 

8.4 Policy and Procedure Manual 

Contractor shall submit within ninety (90) days of the Effective Date of the Agreement a Policy and Procedure 
Manual to the City for review and approval. The Policy and Procedures Manual shall be approved and adopted 
as part of the Operations Plan as provided in Section 14 of this Appendix A. Contractor shall require in its 
subcontracting agreements that all subcontractors shall adhere to Contractor's Policy and Procedures Manual. 
The Policy and Procedures Manual shall differentiate between the responsibilities of each subcontractor where 
nece~sary. 

8.5 Staffing Plan 

Within forty-five (45) days of the Effective Date of the Agreement, Contractor shall provide a Staffing Plan to 
meet all service and performance requirements of the Agreement. Contractor's Staffing Plan shall indicate the 
number of people and positions it will provide to perform the services required in this Agreement. The Plan 
shall provide the name, title and time allocation (percentage of dedication to the proposed Agreement) for each 
staff person. The Staffing Plan shall be approved and adopted as part of the Operations Plan as provided in 
Section 14 of this Appendix A. 

8.6 Management Changes 

Contractor shall provide written notice for City approval prior to any permanent changes or substitutions of 
executive or management Employees, for any substitutions longer than six (6) weeks. SFMTA may request a 
change in contract personnel or reject any substitution. The Co"ntract.or shall notify the City within five (5) days 
of occurrence any terminations or resignations of Contractor's executive or management Employees. 

8.7 On-Call Manager 

Contractor shall have a manager with the authority to make decisions regarding Agreement-related issues who 
shall be available or on-call at all times through the use of mobile phones, pagers, or two-way radios for all 
operational functions. Contractor's system for providing the City with access to the manager at all times must be 
approved, in writing, by the City. 

8.8 Contract Monitor 

(a) Contract Monitor Payment Fund 
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Within 30 days of the Effective Date of this Amended and Restated Agreement, and 
within 30 days of each anniversary of that Effective Date during the Term of the 
Agreement (the "Anniversary Date"), Contractor shall make a payment to the City 
("Contractor Monitor Payment") to be used by City for the sole purpose of employing a 
Contract Monitor who shall monitor Contractor's compliance with the Agreement, its 
Appendices, the Operations Plans and relevant California law as directed by City. The 
initial Contract Monitor Payment shall be $140,000, which shall be adjusted annually-in 
direct proportion to the percentage increase in the current Consumer Price Index for 
Urban Wage Earners for the San Francisco Bay Area ("CPI") for the month immediately 

. preceding the applicable Anniversary Date ("Current Index") over the CPI for the month 
of June 2010 ("Base Index"). In no case shall the Contract Monitor Payment, as 
adjusted, be less than the Contract Monitor Payment made on the previous Anniversary 
Date. If the Current Index has increased over the Base Index, the adjusted Contract 
Monitor Payment shall be determined by multiplying the initial Contract Monitor 
Payment by a fraction, the numerator of which is the Current Index and the denominator 
of which is the Base Index, as follows: 

Current Index 

Base Index 
Monitor Payment 

x initial Contract Monitor Payment 

(b) Duties of Contract Monitor 

= Adjusted Contract 

The Contract Monitor shall have broad audit and investigation authority. The Contract 
Monitor shall review the Contractor's classification of vehicles as Lien 1, Lien 2, or 
Lien 3 and has the authority to require Contractor to change the classification to protect 
vehicle owners prior to the Contractor sending the lien notice to the DMV. The Contract 
Monitor's decision to change the classification of a vehicle must be in accordance with 
Vehicle Valuation Standards Plan, which shall be approved and adopted as part of the 
Operations Plan as provided in Section 14 of this Appendix A. 

The Contract Monitor's duties shall include such duties as City, in its sole" discretion, 
shall specify. In addition, the Contract Monitor is hereby q.uthorized to act as SFMTA's 
representative for the purpose of conducting any inspection authorized by Section 11.6 
of Appendix A of this Agreement. 

Contractor shall notify Contract Monitor of the day of regularly scheduled weekly 
auctions. Contractor also shall notify the Contract Monitor a minimum of three (3) days 
before any additional auctions will take place. Contractor shall provide the Contract 
Monitor a report of all vehicles being auctioned, which shall include at a minimum the 
vehicle makes, models and the minimum asking price as determined by Contractor. 
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The Contract Monitor has the authority to require Contractor to reduce the minimum bid 
amounts, if any, prior to. the auction. 

8.9 Vehicle Auctioneer 

(a) Auctioneer Staffing Plan 

Contractor shall contract for the services of an independent auctioneer at Contractor's expense. Contractor shall 
replace a full-time auctioneer at least once per year except with the City's prior written approval. Upon 
Contractor's request, and with prior written approval by City, an individual who has served as a full-time 
auctioneer in the past, but not within the preceding year, may again act as a full-time auctioneer. A full-time 
auctioneer is defined as one who has performed more than 50% of the auctions within a given contract year. 
Within forty-five ( 45) days of the Effective Date of the Agreement, Contractor shall provide to City an 
Auctioneer Staffing Plan, which shall include the method for selection and screening of candidates for the 
position of auctioneer, the duties of the auctioneer, and the measures that Contractor shall take to ensure that no 
sales are made at auction in violation of Section 8.9(c) of this Agreement. The Auctioneer Staffing Plan shall be 
approved and adopted as part of the Operations Plan as provided in Section 14 of this Appendix A. 

(b) Information Provided to Auctioneer 

Contractor shall notify the auctioneer of the day of regularly scheduled weekly auctions. Contractor also shall 
notify the auctioneer a minimum of three (3) days before any additional auctions will take place. Contractor 
shall provide the auctioneer a report of all vehicles being auctioned, which shall include at a minimum the 
vehicle makes, models, and the minimum asking price as determined by Contractor ("Auctioneer Report"). 

(c) Vehicle Sales to Certain Individuals Prohibited 

Contractor shall not knowingly sell vehicles at auction to any individuals meeting the following criteria 
(collectively, "Restricted Auction Participants"): 

(1) The Contract Monitor and any Close Family Member of the Contract Monitor; 

(2) Contractor's employees and any Close Family Member of Contractor's employees; 

(3) Any individual designated to provide auditing services under the Agreement as 
described in Section 12.6; and 

(4) Any person who is acting or has acted within the previous five years as Contractor's 
vehicle auctioneer , and any Close Family Member of a person who is acting or has 
acted within the past five years as Contractor's vehicle auctioneer. 

Any auctioneer who knowingly has accepted bids on lien sale vehicles in violation of this Agreement, or who 
conducts an auction that in any way benefits the auctioneer's own financial interests or the financial interests 
of any Close Family Member, shall be immediately disqualified from conducting any future auctions. The 
Contractor must act immediately to dismiss an auctioneer if it has actual knowledge of any conduct on the part 
of the auctioneer that is prohibited under this Section, and must immediately notify the City if it has actual 
knowledge or suspicion of any conduct on the part of the auctioneer that is prohibited under this Section. 

Contractor shall not be responsible for screening auction participants for improper relationships, exc_ept that 
Contractor must obtain and verify a list of the Restricted Auction Participants at the time of any changes to the 
current employee list, the Contract Monitor, the Auctioneer and/or the individuals designated to provide auditing 
services under the Agreement. On at least a quarterly basis, Contractor must utilize the most current list of 
Restricted Auction participants and a random sample set of vehicles sold through the auction during the given 
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evaluation period to determine if any vehicle sales within the sample are prohibited under this Section. The 
sample should contain no less than 1 % of the vehicles sold for the evaluation period. 

Contractor must establish a clear employment policy that prohibits employees and their Close Family Members 
from making purchases of vehicles at Contractor's auctions. The policy must be included in Contractor's 
employee policies manual that all new employees are required to review and aclmowledge acceptance of at the 
time of employment. The Contractor must act immediately initiate termination proceedings for any employee 
found to have violated this policy and must immediately notify the City if it has actual lmowledge or suspicion. 
of any employee violating this policy. 

For the purpose of this Section, the term "Close Family Member" shall mean an individual's spouse, child or 
parent. 

9. Equipment and Information Services Requirements 

9.1 Tow Cars 

Contractor shall provide regular and heavy duty Tow Cars staffed with trained operators twenty-four (24) hours 
a day, 365 days per year, within response time requirements, to perform any type of vehicle removal that is the 
subject of a Tow Request from any public street or highway or private property within the City in accordance 
with the requirements of the Vehicle Code and the Traffic Code, including, but not limited to, the following 
types of tows: 

(1) Towing oflarge and oversize vehicles 

(2) Towing from off-road areas 

(3) '.Towing from low-Clearance areas and underground garages 

( 4) Towing of evidentiary vehicles 

(5) Towing vehicles involved in collisions 

(6) Towing of vehicles with anti-theft locking devices. 

All Tow Cars used in the performance of tow services under this Agreement shall be in good mechanical and 
·operating condition and clean on the interior and exterior. Contractor's agreements with subcontractors for 
towing services must require subcontractors to comply with maintenance and cleanliness standards for Tow Cars 
and auxiliary equipment set forth on the California Highway Patrol form number 234 "Annual Tow Car 
.Inspection Report" or successor California Highway Patrol form. Contractor shall conduct random inspections 
of all Tow Cars and Tow Equipment provided by subcontractors at least quarterly, on an inspection schedule 
that ensures that the entire fleet and all operators are inspected over a twelve (12) month period. Contractor shall 
require compliance with such random inspections in its subcontracts for towing services. Contractor shall submit 
all inspection results to the City. 

9.2 GPS Tracking Systems for Tow Cars 

(a) GPS Equipment 

.Subcontracts for towing services shall require that all Tow Cars or Tow Car operators used to provide services 
under this Agreement be equipped with a global positioning tracking system ("GPS") within ninety (90) days of 
the Effective Date of this Agreement. The GPS device selected for use in the Tow Cars must allow City to 
accurately track the location of the Tow Car operator in accordance with the specifications set forth in Section 
15.5(5) of this Appendix A while it is used to provide services under this Agreement. If the selected GPS device 
does not meet the City's reasonable expectations based on the 'GPS standards set forth in the RFP, the City 
reserves the right to require an alternate device be used, including one that is affixed to the Tow Car. 

(h) GPS Software 
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Contractor shall acquire and maintain all necessary software licenses for this GPS tracking system. Contractor 
shall provide to City, at Contractor's sole cost, access to the GPS tracking·system using an internet based 
interface or client-server application that can operate on the City's WAN.· Contractor shall install and configure 
GPS software, provide training for the use of the software, and support all activities related to the City's use of 
the GPS tracking system. 

9.3 Two-Way Radio Communications Equipment 

On the Effective Date of this Agreement, Contractor shall issue a two-way radio to each Tow Car operator that 
shall be used when direct voice communication is required or as a backup communication method, and to enable 
digital, hands-free communication between Central Dispatch and the Tow Car. All radio communications 
between Central Dispatch and a Tow Car shall Qe monitored by supervisory personnel and recorded (as 
described in Appendix A, Section 1.3). Contractor shall also issue a minimum of two (2) radios to SFMTA to be 
used as an alternative communications method between City dispatchers and Contractor dispatchers. Contractor 
shall be responsible for all costs associated with two-way radios that are issued to the City; however, Contractor 
may recover costs for radios distributed to subcontractors from those subcontractors. 

9.4 Tow Car Data Terminal 

Within 180 days of the Effective Date of this Agreement, Contractor shall send the initial basic information 
collected on every vehicle towed (field officer requested tows only) by each Tow Car in real-time to the TYMS 
using a data terminal or other device available in each Tow Car. Contractor shall train Employees and 
subcontractors on the manual procedure for inputting the initial basic information on towed vehicles ifthe Tow 
Car data terminals are not working. When Tow Car data terniinals are not working, the information shall be 
communicated from the Tow Car operators in the field to CentralDispatch via two-way radio communfoations. 
This initial communication.will create a new record indexed to the unique, system-generated field in the TYMS 
for every tow provided by Contractor, herein referred to as the "Tow Request ID" for the purpose of this 
Agreement only; Contractor may use any clearly defined field name in the TYMS. The basic information 
reported on every towed vehicle must at a minimum, include at least three (3) of any of the data elements from 
the following list; however City may, by written notice to Contractor, require that the vehicle license plate 
number be a mandatory data element for the purposes of this Section: 

(1) Vehicle license plate number 

(2) Vehicle make 

(3) Vehicle model 

(4) Vehicle color 

(5) Location of the tow (street and cross street) 

(6) Tow date and time. 

9.5 Vehicle Tow Records and CMS 

Within ninety (90) days of agreement by the parties on an interface design and joint project plan, Contractor 
shall create an interface between its TYMS and the City's CMS so that records on each towed vehicle are 
created in the City's CMS in real-time as the tows occur (field officer requested tows only). In addition, this 
interface must ensure that agreed-upon updates made by Contractor to a towed vehicle record in the TYMS are 
updated in the City's CMS in real-time for any data element that is shared by the CMS and the TYMS (both 
dispatch and field officer requested tows). Contractor· must provide City with information to update the CMS 
with all intake information within one (1) hour of the intake of the vehicle. In any instance in which the CMS 
and TYMS have matching information for the vehicle, Contractor must enter all release information into the 
CMS within twenty-four (24) hours ofrelease of the vehicle. If the vehicle's identifying information cannot be 
matched between the CMS and the TYMS, Contractor shall report the discrepancy to SFMTA within two (2) 
business days, excluding weekends and holidays. Contractor shall update the City's CMS via a "simple screen 
swipe" method, for the purposes of inserting new tow information (field officer requested tows only) through 
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the interface; however, if Contractor identifies a more efficient, .cost effective method which the City approves 
in writing, Contractor may implement such alternative method at its own cost. 

At any time during the Term of this Agreement, with the City's prior, written approval, and subject to all 
conditions contained in such approval, the parties may agree· to eliminate the use of the City's CMS for entering 
and tracking towed and impounded vehicles. Should the parties agree to eliminate the data entry of new tow 
information into the CMS;the interface requirements of this Section 9.5 would not.longer apply. Likewise, 
Contractor would no longer be required to update CMS when a vehicle is released or sold (removed from the 
impound facilities). Instead, the sole record of towed and impounded vehicles would be the Contractor's TYMS 
system, and the City would have the right to audit this data at any time using reasonable auditing methods. If a 
record of towed and impounded vehicles is no longer maintained in CMS, the Contractor would be required, on 
a daily basis, to provide the City with a list, in an electronic format that is approved by the City, of all vehicles 
that are currently impounded. 

9.6 Electronic Tow Inventory Slips 

Within sixty (60) days of the Effective Date of this Agreement, Contractor shall provide electronic storage of all 
tow slip information in the TYMS system. The tow slips shall be processed and entered into the TYMS system 
as soon as the vehicle is delivered to one of the Designated Facilities, and never more than eight (8) hours after a 
vehicle is towed. Contractor shall ensure that City has remote electronic access to the tow inventory slip 
information at all times. Contractor shall also scan all manually written tow slips and store the tow slip as an 
electronically scanned image, cross-referenced to the tow record in the TYMS. Contractor shall provide a 
hotline for technical assistance related to electronic tow inventory slips Monday through Friday from 8:00 a.m. 
to 6:00 p.m., with pager or mobile phone access during all other hours . 

.10. Towed Vehicle Management System 

Contractor shall maintain detailed electronic records of each tow in its TYMS. The TYMS shall assign a unique, 
system-generated Tow Request ID to each Tow Request made during the term of this Agreement. All 
information related to the towing, impoundment, and disposition of any vehicle currently impounded or 
previously released, sold or disposed of, including references to manually written (paper) tow slips, shall be 
searchable in the TYMS using the T6w Request ID. This system must be capable of providing to SFMTA a 
daily record containing information including the date of the Tow Request, the make, model, license plate 
number, and VIN of all towed vehicles and the current status of all towed vehicles. Towed vehicle information 
must be entered into the TYMS within three (3) days of the date of the tow. 

For Dispatch Tows, information about vehicles that are dropped or not towed for some other reason shall be 
recorded in the Contractor's TYMS but Contractor shall not generate any record for the purpose of assessing 
charges for tows of such vehicles. 

10.1 Computer Hardware and Software 

Contractor shall use Microsoft Windows 2000 Server, or later version, VMware ESX Server 3.5, or later 
version, or CentOS 5.x, or later version, as the operating system of its servers. Contractor shall use Windows 
XP Professional, or later version, as the operating system for its desktop computer workstations. The location of 
the Contractor's data center in which information for the TYMS is hosted must be approved by the City. As of 
the Effective Date of the Agreement, City hereby approves the location of Contractor's data centers, at the 
following locations; 

(1) TYMS: SoftLayer Technologies, Inc., Seattle, Washington; 

(2) ADS: Evocative, Inc., Emeryville, California; and 

(3) Other Applications: the Evocative.data center and the data center located at 
Contractor's Customer Service Center. 

Contractor shall not under any circumstances maintain the TYMS using proprietary software that prevents data 
extraction and analyses into any general industry-wide database systei;n protocol, such as Oracle or Microsoft 
SQL. 
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Contractor shall provide the following specified hardware for the City's use to connect the City network to the 
Contractor's network. All the equipment that is installed in the City's data center and required to temlinate the 
secure, point-to-point connection between the City and Contractor networks shall become the property of the 
City at the expiration or termination of this Agreement. The requirement that Contractor provide this equipment 
is subject to the provisions of Section 10.2 If the City, in writing, removes the requirement for the Tl data line,, 
the associated equipment will no longer be required. 
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(a) Firewall Configuration 

Cisco (PIX-506E-BUN-K9) 

Product Description 

PIX 506E 3DES/AES Bundle (Chassis, SW, 2 FE Port;s, 
PIX-506E-BUN-K9 3DES/AES) 

CAB-AC Power Cord, 11 OV 

SF-PIX-506-6.3 · PIX v6.3 Software for the PIX 506E Chassis 

PIX-506-SW-3DES PIX 506E3DES/AES VPN/SSH/SSL encryption license 

PIX-VPN-CLNT-
K9 Cisco VPN Client Software (Windows, Linux, Solaris) 

CON-OSP- ONSITE 24x7x4 PIX 506E 3DES/AES Bundle (Chassis, SW, 
PIX506BN 2) 

(b) Router Configuration 

(CISCO 1760) 

Product Description 

CISC01760 10/100 Modular Router w/ 4 slots, 19-in. Chassis, 32F/64D 

S17B-12215T Cisco 1700 IOS IP/IPX 

WIC- lDSU-Tl 1-Port Tl/Fractional Tl DSU/CSU WAN Interface Card 

CAB-AC Power Cord, 11 OV 

~ 
ROUTER-SDM Device manager for routers 

24x7x4 Onsite Svc, 10/100 Modular Router w/ 2WIC/VIC, 
CON-SOP-1760 2VICs 

See Figure 1 for further configuration details. 
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Figure 1: Overview of Connectivity Between City and Contractor Networks 

{acquired. and PIX 5"6E 
msJntalried by the City) · " 

The main difference between the current and 
future networks is the larger bandwidth (T1 -
1.54Mbps) between Auto Return and the Cify. 
AutoRetum also plans on placing the city on a 

DMZ port of.its PIX firewall. 

Note: All equipment. 
owned, maintained, and 
·retained by AutoReturn. 

HQ 
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10.2 Network Connections 

Within thirty (30) days of the Effective Date of the Agreement, or other date approved in writing by City, the 
Contractor shall provide data lines to connect the following locations to the Contractor's TYMS: 

Contractor Division 

Customer Service Center 
Primary Storage Facility 
Secondary Storage Facility 

Location 

450 7th Street 
450 7th Street 
Pier 70 

Note: Alternate sites may be approved by the City. 

Contractor shall provide Tl Internet data lines that connect the Customer Service Center and Primary Storage 
Facility to the Contractor's TVMS. Contractor shall provide data connections to the Primary and Secondary 
Storage Facilities using a Tl data line. Contractor shall install a firewall at all locations where there is a direct 
connect to the Internet to ensure the security of the data. 

Within thirty (30) days of the Effective Date of this Agreement, or other date approved in writing by City, 
Contractor shall provide a Tl data line that connects the Customer Service Center with the SFMT A server 
headquarters at 1 South Van Ness Avenue. This connection will be used to provide a connection to the 
Contractor's TVMS for City staff and create a pathway for the Contractor's staff and systems to access the 
City's CMS. At any time during the Term of this Agreement, with the City's prior, written approval, and subject 
to all the conditions contained in such approval, the parties may agree to eliminate the requirement for the .Tl 
data line that connects the networks of the City and Contractor. Because both the CMS and TYMS systems can 
now be accessed directly via the Internet, the parties may agree to eliminate the Tl data line to simplify the 
systems administration for the City and Contractor, and to eliminate the monthly costs of both the data 
connection and the associated networking equipment (see Section 10.1 ). 

Contractor shall provide the following City locations with real-time access to the Contractor's TYMS within 
thirty (30) days of the Effective Date of this Agreement: 

City Division 

SFMTA Enforcement 
SFMTA Citation Division 
SFMTA Hearing Division 
SFMT A Administration 
SFPD NOID Office 
SFPD STOP Program 

Location 

505 7th Street 
11 South Van Ness Avenue 
11 South Van Ness Avenue 
1 South Van Ness Avenue, 8th Floor 
Pier 70 
850 Bryant Street 

For users located at the City locations listed above who cannot connect to the Contractor's system using either a 
direct connection to the Internet or the data line connecting the Customer Service Center to 1 South Van Ness 
Avenue, Contractor shall configure a single Virtual Private Network (VPN) utilizing 3DES encryption per 
location. Remote clients shall be able to connect to Contractor's network through remote VPN client software 
and DSL 'internet connections. Contractor shall bear only the cost of the DSL Internet services and the 
corresponding DBL modems and/or routers. City shall identify and provide a computer (Windows XP, or later 
version) in each location on which the VPN client software will be· installed, for which the DSL Internet service 
will be established, and for which the access to the Contractor's TYMS will be provided. The City shall also be 
responsible for any telecommunications cabling that is required for the DSL connections to be established in 
each location. 

10.3 City Access to TVMS 

Contractor shall provide the City with direct, real-time a.ccess to the TYMS. Access to the TYMS shall be 
controlled using sufficient security protocols and procedures to protect the security of the City's network. 
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Contractor shall issue user logins and passwords to authorized City staff members as needed and requested by 
the City. All costs associated with providing the City with access to the TVMS, including any required hardware 
and data lines (as described in Sections 10.1 and 10.2), shall be the sole responsibility of the Contractor (except 
as specified in Sections 10.1and10.2). . . 

Contractor shall provide all associated hardware, software, data lines, and maintenance to ensure on-going City 
access to the TYMS at least ninety-nine percent (99%) of the time during a monthly reporting cycle and shall 
provide a hotline for technical assistance Monday through Friday from 8:00 a.m. to 6:00 p.m., with pager or 
mobile phone access during all other hours. 

10.4 TVMS Functionalitjr 

Contractor shall provide the City with a proposed data model of the TYMS that shows all tables and fields for 
the City's review and approval within thirty (30) days of the Effective Date of this ·Agreement. Contractor's 
proposed data model for the TVMS shall include, at a minimum, the data fields listed in the table below. 

Data Element 

·Vehicle Information 

Required Field 

Make 

Model 

Year 

Color 

Body style 

License number 

License state 

VIN 

Comments added by Customer service 
representatives from conversations with vehicle 
owner, lien holder, insurance agent, or any 
other applicable party 

Date of tow 

Time of tow 

Location of tow - street 

Location of tow - cross street . 

Tow Equipment type 

Reason for tow 

Time of arrival at Primary Storage Facility 

Date relocated to Secondary Storage Facility 

Time relocated to Secondary Storage Facility 

Storage location 

Dispatcher ID 

Tow subcontractor ID 

Disposition type (released or sold) 
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D~ta Element 

Photograph of Vehicle Condition 

Vehicle .condition 

Image of Vehicle Condition 

Registered Owner Information 

Revenue 

Fees Received 

~ 

Lien Information 

City notification 

Contractor notification 

Hold information 

Required Field 

Date of disposition 

List of vehicle contents at time of tow 

Digital photographs of vehicle condition at time 
of initial arrival at Designated Facility 

Descriptipn of vehicle condition on arrival at 
Primary Storage Facility 

Documentation of damage visible on vehicle at 
time of tow 

Name 

Address 

Sale revenue 

Salvage revenue 

Tow fees 

SFMTA Administrative Fee 

Storage fees 

Transfer fees 

Lien fee 

Date information sent to DMV 

Date of release (release date or sale date) 

Lien Category 

Sale price 

Purchaser name 

Purchaser address 

ID type provided 

ID information 

Time of Tow Request 

Date of Tow Request 

Agency that initiated Tow Request 

Officer badge number, if applicable 

Time that Tow Request was received 

Time that Tow Car arrived on site 

Field indicating whether vehicle on Hold . 

Name and/or badge number of officer who 
authorized the release for holds requiring 
written release authorization 
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Data Element Required Field 

Date of release from hold for holds requiring 
written release authorization 

Time of release from hold for holds requiring 
written release authorization 

Once City has reviewed the initial data model, it shall request Contractor in writing to make any modifications it 
considers vital to the system. Contractor shall incorporate the City's comments and resubmit the data model for 
the City's approval. 

10.5 Handheld Devices 

Within 180 days of the Effective Date of this Agreement, or other date approved in writing by City, Contract.or 
shall provide handheld devices to be used by its Employees at its Primary and Secondary Storage Facilities. 
These devices shall provide real-time access to a limited number of specified fields in the TYMS in order to 
allow Contractor's Employees to real-time query data on impounded vehicles in accordance with the standards 
set forth in Section 15.5(11) of this Appendix A. The fields available for such queries shall include but are not 
limited to vehicle license number, VIN, date of tow, and the Tow Request ID. Contractor's handheld devices 
shall also be able to scan and read ID tags (bar-code, RFID, etc.) so that the devices can be used for inventory 
management of towed vehicles stored at the Secondary Storage Facility. Contractor shall propose its 
recommended handheld device to the City for approval prior to purchase. 

Contractor shall, at its sole expense, provide the City with up to three (3) handheld devices (as requested by the 
City) that are identical to the devices to be used by Contractor's Employees. Contractor shall be responsible for 
any ongoing license fees, airtime charges, or other related costs to use these devices. 

11. Facilities Requirements 

11.1 Designated Facilities 

Contractor shall use the Designated Facilities for all service requirements of this Agreement, except as otherwise 
approved in advance in writing by City. The location or relocation of any Designated Facility shall be subject to 
prior written approval by City. City hereby approves the current location of all Designated Facilities. 
Contractor may use Designated Facilities for towing and storing vehicles that are not towed or stored at the 
request of the City with the prior written approval of City and subject to any conditions imposed ~n such 
approval. Contractor may allow Employee and vendor parking at Designated Facilities, subject to aI).y 
limitations set forth in Appendix D, so long as it does not interfere with Contractor's performance of towing and 
impound services to all standards and requirements of this Agreement. 

(a) Customer Service Center 

The Customer Service Center shall provide a location for Customers recovering vehicles in person to pay for 
towing and storage charges,.Citation fees and penalties, and other applicable fees, and/or to process any 
documentation required for vehicle release. The Customer Service Center shall be open to the public twenty
four (24) hours per day, 365 days per year. If the Customer Service Center is relocated outside of the Hall of 
Justice at 850 Bryant Street, Contractor shall provide a security guard in any area open to the public at all times 
that su~h facility is open to the public at its sole expense. The Customer Service Center must be located at or 
near the Primary Storage Facility. 

(b) Primary Storage Facility 

(i) Authorized Facility 

City hereby approves the lot at 450 7th Street as a Primary Storage Facility. 

(ii) Vehicle Storage and Retrieval 
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Contractor must provide a covered area at the Primary Storage Facility where Customers can wait while their 
vehicle is being retrieved. The Primary Storage Facility shall be open twenty-four (24) hours per day, 365 days 
per year. 

(iii) Tows to Primary Storage 

Contractor shall take all towed vehicles to the Priniary Storage Facility for short-term storage if they are not 
subject to a Police Hold or are not taken directly to the Secondary Storage Facility. Contractor shall store all 
towed vehicles at the Primary Storage Facility for twenty-four (24) hours after being towed, unless vehicles are 
required by this Agreement to be directly towed to the Secondary Storage Facility. Vehicles stored at the 
Primary Storage Facility may be moved to the Secondary Storage Facility after the first twenty-four (24) hours. 
Contractor shall ensure that it transfers vehicles from Primary to Secondary Storage frequently enough to ensure 
that there is, at all times, sufficient space for newly-towed vehicles to be received at the Primary Storage 
Facility. Contractor shall not conduct any vehicle maintenance or vehicle parts sales at the Primary Storage 
Facility, except for maintenance of forklifts or other lot operations equipment. 

(c) Secondary Storage Facility 

(i) Authorized Facility 

City hereby grants Contractor a license to occupy and use the Property at Pier 70 as a Secondary Storage 
Facility as of the Effective Date of the Agreement during the Term of and so long as the Contractor complies 
with the tern1s and conditions of Appendices C and D. 

(ii) Vehicle Storage and Retrieval 

Contractor shall use the Secondary Storage Facility to store vehicles, including vehicles towed directly to the 
Secondary Storage Facility and most vehicles which are not picked up by the public within twenty-four (24) 
hours. Contractor shall conduct vehicle lien sales at this location. This facility shall be open to the public from 
8:00 a.m. to 6:00 p.m. Monday through Friday. Outside of operating hours, Contractor shall secure the 
Secondary Storage Facility using security personnel. All vehicles must be available for retrieval from the 
Secondary Storage Facility by Contractor's staff twenty-four (24) hours per day, 365 days per year, with the 
exception of the following categories of vehicles: (1) type II vehicles (more than 8,500 lbs. but less than 26,500 
lbs., trucks, buses, and unattached trailers); (2) type v vehicles (more than 26,500 lbs. ,trucks, buses, and 
unattached trailers; (3) stolen recovery vehicles (vehicles stolen and recovered by SFMTA or SFPD); (4) hit and 
run vehicles (vehicles involved in hit and run accidents); (5) accident vehicles (vehicles involved in accidents 
and towed by the SFMTA or the SFPD); and (6) abandoned/missing parts vehicles (vehicles abandoned by 
owner/driver and missing parts). 

(iii) Tows to Secondary Storage 

Contractor shall tow all Scofflaw, arrest, accident, Abandoned, recovered stoleri vehicles, oversized vehicles, 
SFPD STOP Administrative Police Hold vehicles, disabled vehicles; dilapidated vehicles and other vehicles as 
directed by the City directly to the Secondary Storage Facility. The specific policies for whether vehicles are 
towed to the Primary Storage Facility or directly to the Secondary Storage Facility may be changed at any time 
subject to City's prior written agreement. 

(iv) Facility Management 

Contractor agrees to assume all respohsibilities for use of storage facilities at Pier 70 in accordance with the 
License Agreement attached hereto and incorporated by reference as Appendix D, and to be bound by all 
covenants, terms and conditions of the Port MOU, with the exception of SFMTA's obligations under Section 2 
of the Port MOU, during the term of Appendix D. 

Contractor shall manage the Secondary Storage Facilities to meet the following guidelines: 

(1) Contractor shall remove vehicles that have been legally cleared for disposal on a 
weekly basis. 

(2) Contractor shall, at a minimum, hold a vehicle lien sale auction once a week. 
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(3) 

(4) 

(5) 

(6) 

(7) 

(8) . 

(9) 

(10) 

(11) 

(d) 

Vehicles shall be placed in such a way that no more than four (4) vehicles shall need 
to be moved to clear a passage for any vehicle. 

Two (2) feet of clearance space shall be maintained between the sides of all vehicles. 

The Secondary Storage Facility personnel shall comply with all municipal, state, and 
federal codes and safety regulations at all titn:es. 

The Secondary Storage Facility shall be clean and maintained at all times. 

Facilities shall be screened from public view except for necessary gates, and except 
for, during the Term of Appendix D, the fence along the waterfront of Parcel B. 

Gates shall be at least eight (8) feet high and maintained in good condition. 

The parking and storage surface shall be maintained fn accordance with all 
requirements of Appendices B, C an~ D. 

Security systems, including ample lighting anq a surveillance system, shall be in 
place and operational at all times for the entire occupied area. 

Contractor shall not permit the public to walk through the lot unescorted by an 
. employee of Contractor. 

Central Dispatch 

Contractor's Central Dispatch facility shall operate twenty-four (24) hours per day, 365 days per year. City 
hereby approves any location of Central Dispatch at the Primary Storage Facility or at Contractor's 
Headquarters Office, so long as Central Dispatch is located within the City .and County of San Francisco. 

(e) Changes in Facilities 

(i) Approval 

City may approve relocation of Designated Facilities, inciuding shifting Contractor's operations between 
existing Designated Facilities, terminatirig the use of one or more Designated Facilities, or adding new 
Designated Facilities. Any such relocation or change to Designated Facilities shall require prior written 
approval of City. 

(ii) Service Standards 

In the event that City approves the relocation of any Designated Facility, the parties acknowledge that certain. 
response times and maximum charges contemplated by this Agreement may require modification to take into 
account the changed geographic circumstances of Contractor's operations. Any written approval of a change to 
the Designated Facilities iisted in this Agreement shall include a revised schedule of fees and/or response times 
to which the parties have agreed as part of the relocation, if necessary. · 

(iii) Consolidation 

Contractor has relocate4 the Customer Service Center and Primary Storage Facility to a single location at the 
450 7th Street site. Should City cease to use Contractor for towing services prior to February 28, 2015, the 
terms for City's continued use of the 450 7th Street property are set forth in Appendix G. 

11.2 Property Maintenance Requjrements 

All costs asso".iated with maintenance of Designated Facilities shall be the sol.e responsibility of the Contractor. 

All open areas within the Designated Facilities used for vehicle storage shall be maintained in a clean, secure, 
neat, and visually presentable manner. Contractor shall not dismantle or crush vehicles or remove vehicle fluids 
on the any of the facilities to be used in the performance of this Agreement except in compliance with 
environmental regulations and the applicable requirements of Appendices B, C, and D. Any removal of fluids 
from vehicles shall be conducted in a manner that complies with all requirements of this Agreement, and may 
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only be performed by a licensed contractor, and into portable containers that are immediately removed from the 
facility. 

11.3 Facility Security 

Contractor shall store vehicles in such a manner as to prevent damage to vehicles and to vehicle contents. 
Contractor shall provide adequate security at the Designated Facilities to ensure that vehicles and vehicle 
contents are protected at all times. Upon the Effective Date of the Agreement, Contractor shall maintain a 
camera-based security system for Designated Facilities at its sole expense which, within ninety (90) days of the 
Effective Date, shall be viewable by management at SFMTA. Contractor shall provide to the City a proposed 
plan for security systems at all Designated Facilities within ninety (90) days of the Effective Date of this 
Agreement ("Security Plan"). The Security Plan shall be approved and adopted as part of the Operations Plan as 
provided in Section 14 of this Appendix A.· All costs associated with security at Designated Facilities shall be 
the sole responsibility of Contractor. 

11.4 Protection of Vehicle and Contents 

Contractor shall provide secure storage for any personal property removed from a vehicle in its possession. 
Within ninety (90) days of the Effective Date of this Agreement, Contractor shall submit a plan to securely store 
all personal property in a vehicle, to inventory and secure personal property that is stored outside of the vehicle 
if it cannot be securely stored inside the vehicle, and to dispose of unclaimed personal property ("Personal 
Property Plan"). The Personal Property Plan shall be approved as part of the Operations Plan as provided in 
Section 14 of this Appendix A. Personal property not claimed by the time the associated vehicle is lien sold shall 
be properly disposed of by any legally authorized disposal method approved by the City. Contractor shall not be 
responsible for retaining personal property (for the purposes of personal property release as defined in Section 
4.3) after the DMV-issued lien sale authorization date (lien sale "clear date"). 

11.5 Lien Vehicle Storage 

All vehicles upon which Contractor issues lien holds shall be stored primarily at the Secondary Storage Facility. 
With the exception of Lien 3 Vehicles, which must be held for ten days after the actual date of sale pursuant to 
Civil Code Section 3071(k), all vehicles that are auctioned or soldfor dismantling shall be removed from the 
Designated Facilities within one (1) week after the date of sale. Lien 3 Vehicles shall be removed from the 
Designated Facilities within 14 days of the date of sale .. 

11.6 Right to Inspect 

Any authorized representative of the City has the right to inspect the Designated Facilities at all times for the 
purpose of evaluating Contractor's performance pursuant to this Agreement. City officials and inspectors shall 
have the right to conduct periodic site visits, during reasonable business hours, to inspect for permit compliance 
or to respond to citizens' complaints. City officials and ·representatives shall have unrestricted access to all of 
the Designated Facilities subject to permits or licenses to make whatever announced or unannounced visits they 
deem appropriate. 

12. Fees, Payments and Credits 

12.l Payments Due to City 

(a) Referral Fee 

Contractor shall submit to the City a Referral Fee of $20 per tow, excluding dropped tows as described in 
Appendix A, Section 4.2. The Referral Fee shall be the same for every type of vehicle, and shall increase each 
twelve (12) month period on each July 1st by the Consumer Price Index for the San Francisco Region as 

. published by the United States Department of Labor, Bl.rreau of Labor Statistics on January 1. Adjustments will 
be rounded to the nearest twenty-five cents ($0.25). No Referral Fee shall be paid for: 

(1) Vehicles owned by the City under the jurisdiction of the SFMTA or the SFPD, or any 
other Courtesy Tow performed pursuant to Section 2.4 of this Appendix A, and 
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(2) Vehicles for which a waiver of towing, storage, transfer and/or lien fees is issued by 
SFMTA, DPH or SFPD. 

(b) Percentage Fee 

Contractor shall submit to the City a percentage fee of one percent (1 %) on annual Gross Revenues from all 
money collected during the term of this Agreement. This fee shall be initially paid in the fifteenth (151h) month 
after the Agreement is signed, in the thirteenth (13th) month thereafter for the previous twelve (12) month term, 
and yearly thereafter. 

(c) SFMTAAdministrative Fees 

Prior to releasing the vehicle, Contractor shall collect a pass-through SFMTA Administrative Towing Fee for all 
vehicles recovered by the vehicle owner. The amount of the SFMTA Administrative Towing Fee is subject to 
change in accordance with the provisions of San Francisco Transportation Code § 305. In addition, prior to 
releasing the vehicle, Contractor shall collect a pass-through daily SFMTA Administrative Sto:i;age Fee for 
stored vehicles based upon the number of days the vehicle has been stored prior to recovery by the vehicle 
owner. No Administrative Fee shall be collected for: 

(1) Any vehicle owned by the City under the jurisdiction of the SFMTA or the SFPD, or 
any other Courtesy Tow performed pursuant to Section 2.4 of this Appendix A. 

(2) Any vehicle for which the Customer produces a written waiver of the SFMTA 
Administrative Fee issued by SFMTA, DPH or the SFPD. 

(d) SFPD Traffic Offender Fee 

If applicable, when a vehicle is sold at a lien sale and there are funds to satisfy all other fees as defined in 
Section 12.3( c) of this Appendix A, then Contractor shall pay to the SFPD or into an account designated by the 
SFPD an SFPD Traffic Offender Fee in an amount set by the San Francisco Police Commission. City and 
Contractor may agree in writing to utilize a mechanism other than the process described in Section 12. l(g) for 
collection of the SFPD Traffic Offender Fee. 

(e) Citation Fees 

Contractor shall collect payments of Citation fees from Customers with towed vehicles and from members of the 
public whose vehicles have not been towed, in accordance with all requirements set forth in this Agreement. 

(f) Liquidated Damages and Fines 

Contractor shall pay to City the amounts of any liquidated damages or fines assessed pursuant to this Appendix 
A, Section 15 and Appendix D, Section 6.7. 

(g) Deposit of Fees Due to City 

Except as otherwise specified herein, Contractor shall deposit all funds collected under this Section 12 within 
twenty-four (24) hours ofreceipt into an account specified by the City, Monday through Friday, not including 
weekends and holidays. Any funds with a deadline for deposit which falls on a weekend or a holiday shall be 
deposited no later than the next business day. All funds due to City under this Section shall be paid by 
Contractor without prior demand by _the City and without any deduction, setoff, or counterclaim whatsoever, 
except as expressly provided herein. The parties may agree upon alternative procedures for Contractor's 
payment to City, but any such change must be approved in advance, by City, in writing. 

(h) Payment Shortages 

If Contractor fails to collect all amounts due from a Cm;tomer, Contractor shall be responsible to reimburse the 
City for any amounts not collected as required herein, unless the failure is caused solely by the negligence of 
City or a failure of the CMS. Contractor shall follow any procedures required by the City to report overages or 
shortages. 

12.2 Credits Due. to Contractor 

(a) City Waivers 

APPENDIX A: SCOPE OF WORK 
n:\ptcl\as2010\0900371\00630742.doc 



In the event that (i) SFMTA, DPH or the SFPD determines pursuant to a post-storage hearing as required by 
Vehicle Code§ 22852 that the towing, storage, transfer, lien and/or other fees shall be waived for a vehicle, or 
(ii) SFMTA, DPH or the SFPD waives the fees for the towing, storage, transfer and/or lien of a vehicle, or (iii) 
SFMT A or the SFPD waives the fees for the towing and storage of a vehicle for one of the reasons enumerated 
in§§ lOC.l, IOC.8 or.IOC.8-1 of the San Francisco Administrative Code, then no such fees shall be charged by 
Contractor to tfie owner or operator or" such vehicle. In the event 'that the owner or operator of a vehicle has paid 
Contractor for towing, storage, transfer, lien and/or other fees and the City subsequently waives the tow, storage, 
transfer, lien and/or other fees for that owner or operator, then Contractor shall directly reimburse the owner or 
operator in full the amounts previously paid to Contractor for such vehicle. When the City waives towing, 
storage, transfer and/or lien fees as provided for in this section, the City shall pay Contraetor only the towing, 
storage, transfer and/or lien fees that would have been owed by the vehicle owner or operator, and such fees 
shall not include any SFMTA Administrative Fees as Contractor might otherwise charge. When the City waives 
storage fees as provided in this Section, the City shall pay Contractor storage fees for each such vehicle as set 
forth above for the first three (3) days of storage. There shall be no storage charge for the fourth (4th) through 
the ninth (9th) days of storage. For the tenth (10th) storage day and all days thereafter, City shall pay Contractor 
ten dollars ($10.00) per day for the storage of such vehicles. Adjustments and credits and payments due to 
Contractor as a result of City waivers shall be calculated and submitted to the City through the City's claims. 
process and are to be paid within one (1) month from the date of submission by the Contractor. There shall be 
no late payment charges or interest assessed against City for late payment. 

When SFMTA or the SFPD orders Contractor to release a vehicle pursuant to Vehicle Code § 22654( e) relating 
to authorization for moving a vehicle otherwise lawfully parked, City shall pay the cost of the tow and storage 
charges for a period not to exceed seventy-two (72) hours. 

(b) Police Investigativ{! Hold Storage Fee 

Contractor shall not charge or receive any fee or other reimbursement or credit from the City for the towing, 
storage, transfer or lien of any Police Investigative Hold vehicle, except when the number of Police Investigative 
Hold vehicles in storage on any day exceeds limit of 350 vehicles. SFPD shall pay Contractor a storage fee of 
ten dollars ($10.00) per day per vehicle in excess of350 Police Investigative Hold vehicles in storage at 
Contractor's facilities at any one time. The SFPD will be responsible for these fees and the Contractor shall not 
deduct any Police Hold storage fees due from any money owed to SFMTA under this contract. For the purposes 
of this Section 12.2(b), "Police Investigative Hold" vehicles shall not include NO ID vehicles described in this 
Appendix A, Section 4.5: 

Notwithstanding the foregoing, in tlJ.e event a vehicle is towed without a Police Investigative Hold and a Police 
Investigative Hold is subsequently placed on the vehicle, the SFPD shall immediately notify Contractor in 
writing ofthe Police Investigative Hold status change. The SFPD shall pay or require the owner or operator of 
the 'vehicle to pay the Contractor only the tow, transfer, lien and/or other fees accumulated from the date of tow. 
to the date the Contractor is notified of the Police Investigative Hold by the SFPD and that would otherwise be 
owed by the vehicle owner or operator, and such fees shall not include any SFPD or SFMTA Administrative 
Fees. In addition, the SFPD shall pay or require the owner or operator to pay storage fees for any days from the 
tow date to the date Contractor is notified of the Police Investigative Hold by the SFPD. For storage amounts 
paid by the SFPD, storage charges shall be calculated for each such vehicle as set forth above for the first three 
(3) days of storage. There shall be no storage charge for the fourth (4th) through the ninth (9th) days of storage. 
For the tenth (10th) storage day and all days thereafter, the SFPD shall pay Contractor ten dollars ($10.00) per 
day for the storage of such vehicles. 

(c) Non-Towed Vehicle Citation Collection Fees 

Contractor shall be entitled to a credit for any collection fees due pursuant to Section 6.2(c) of this Appendix A. 

( d) Other Offset Allowances 

At any time during the Term of this Agreement, City may elect to fund certain property maintenance, 
construction, improveµients, systems devefopment or staffing related to City towing and impoundment 
operations that are not the responsibility of Contractor under this Agreement ("Projects"). City may require 
Contractor to implement any such Project and offset actual costs of the Project against funds owed to the City. 
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No Project may be implemented without the prior written approval of the City, and all Project implementation 
must be in accordance with specifications, maximum costs and all other requirements provided in writing by 
City. Contractor shall comply with City's direction as to which category of funds collected pursuant to this 
Section 12 may be used to offset Project costs. 

12.3 Charges to Customers 

(a) Maximum Towing and Storage Charges 

No lien for storage of a towed vehicle may exceed authorized charges for the maximum period of storage 
allowed by applicable laws, including but not limited to Vehicle Code§§ 22851.6, 22851.3, California Civil 
Code§§ 3067-3074 and any other applicable statutes enacted during the term of this Agreement. Contractor 
shall not charge any Customer amounts in excess of the amounts set forth in the rate schedule adopted pursuant 
to this Agreement and attached hereto as Appendix F without SFMT A's prior written approval of any change to 
existing rates and fees or the imposition ·of new fees. The rates and charges established by this Agreement shall 
apply to all vehicles handled by Contractor within the City, whether the vehicle is towed at the request of 
Sf'.MTA, SFPD or DPH or is stored on any Designated Facility. 

Towing and storage charges are subject to adjustment annually, on July '1, in direct proportion to the increase or 
decrease in the "Consumer Price Index for Urban Wage Earners and Clerical Workers", unadjusted data for all 
items for the twelve ( 12) months ending April of the current year, as published by the United States Department 
of Labor, Bureau of Labor Statistics. Adjusted charges will be rounded to the nearest twenty-five cents ($0.25). 

In the event storage charges accrue on a vehicle because of Contractor's failure to provide SFMTA or the SFPD, 
as applicable, with either an "Umeleased Vehicle Report" (as required in Appendix A, Section 13.2(a)(ii)), a 
vehicle description or a verification of the VIN, such charges shall be null and void and neither the City nor the 
owner of said vehicle shall be responsible for those charges. 

(b) Vehicle Transfer Fee 

If vehicle is not retrieved within twenty-four (24) hours of the tow, Contractor may charge a one-time vehicle 
transfer fee as set forth in Appendix F to move the vehicle between Designated Facilities. Contractor shall not 
assess a transfer fee for any vehicle thatis towed directly to the Secondary Storage Facility. 

(c) Application of Funds Collected 

When vehicle title is transferred to the Contractor and the vehicle is subsequently sold, any funds collected from 
the sale of a vehicle shall be considered to have gone through the lien sale process using the average days from 
the tow date to lien sale date for the relevant vehicle classification (Lien 2 or 3) for the previous calendar year. 
The sale proceeds shall be applied first to paying storage, towing and legally authorized lien processing costs, 
and all remaining funds shall be applied toward payment of 1) Delinquent Citations, 2) the SFMTA 
Administrative Fee, and 3) the SFPD Traffic Offender Fee, in that order. 

12.4 Additional Fees Proposed by Contractor 

Except for periodic adjustments provided for in Section 12.3(a) above, Contractor must notify the City in 
advance of any proposed fee that relates to any services performed under this Agreement or services performed 
for owners of vehicles towed or buyers of vehicles sold pursuant to this Agreement. All Contractor fees must be 
approved by the City. 

12.5 Account Reconciliation 

Contractor shall monitor monthly any monies due to City and any monies due to Contractor and report such 
amounts on the Monthly Finance Report. At the end of each contract year, City and Contractor shall review all 
Monthly Finance Reports for the preceding year and conduct a formal reconciliation of payments, 
reimbursements and credits due under this Agreement. Upon verification by SFMTA in the course of the formal 
reconciliation, the City shall reduce any payments owed by Contractor to City by the amount of any credits due 
to Contractor from City. If the payments due to the City are greater than any credit due to the Contractor, 
SFMTA shall bill the Contractor for the remaining payment balance owing. Contractor shall remit payment for 
the balance due within ten (10) days of the billing date. If the payments due to the City are less than the total 
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credits due to the Contractor, City shall either, in City's sole discretion, pay the Contractor for the amount owed 
or hold over a credit to be applied against the next payment due to the Contractor. Any challenges to the amount 
owed by City must be memorialized in writing within 60 days of the resolution ofthe formal reconciliation 
process. Nothing in this Section 12 waives any rights of City under Section 7 of the Master Agreement. 

12.6 Contractor Compliance Audit Fund 

(a) Contractor Contribution 

Within 30 days of the effective date of this Second Amendment, and within 30 days of each anniversary of that 
effective date during the Term of the Agreement (the "Anniversary Date"), the Contractor shall deposit money 
(the "Audit Payment") into a Contractor Compliance Audit Fund to be used by the SFMTA for the purposes of 
auditing the Contractor in areas to be determined by the SFMTA at the time of each audit. The initial Audit 
Payment shall be $40,000. 

(b) Contribution Adjustment 

The Audit Payment shall be adjusted in direct proportion to the percentage increase in the current Consumer 
Price Index for Urban Wage Earners for the San Francisco Bay Area ("CPI") for the month immediately 
preceding the applicable Anniversary Date ("Current Index") over the CPI for the month of June 2010 ("Ba.Se 
Index"). In no case shall the Audit Payment, as adjusted, be less than the Audit Payment for the previous year. 
If the Current Index has incr~ased over the Base Index, the amount of the Audit Payment shall be determined by 
multiplying the amount of the initial Audit Payment by a fraction, the numerator of which is the Current Index 
and the denominator of which is the Base Index, as follows: 

Current Index 

Base Index x initial Audit Payment = Adjusted Audit Payment 

Any monies in the Contractor Compliance Audit Fund that are unused during the term of the Agreement shall be 
returned to the Contractor within 60 days of termination of this Agreement. 

13. Reporting and Records Requirements 

13.1 TVMS Records 

(a) Records of Transaction 

Contractor shall maintain consecutively numbered electronic records of each transaction involving the removal, 
impoundment, and disposition of all vehicles towed pursuant to this Agreement. Each electronic record shall 
contain the following information: 

(1) Date and time of Tow Request; 

(2) Date, time and location of tow and identity of Tow Car operator; 

(3) Make, model, year and VIN of vehicle towed; 

(4) Name and address of individual to whom vehicle is released or sold; 

(5) Inclusive dates of and charges for impoundment; and 

(6) Date and manner of vehicle disposition and income received. 

(b) Weekly Management Report 

Contractor shall provide a weekly Management Report to include the number of Tow Requests, number of 
Claims filed, number of vehicles sold at lien sales and the number of vehicles returned to the owner during the 
previous seven (7) day period. 

(c) Monthly Management Reports 
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Contractor shall also provide a monthly Management Report in a: form approved by the City. The approved 
format for each reporting item may include (but is not limited to), standardized reports (in paper or electronic 
format), utilities to query and download data on a variable periodic basis, or direct access the TYMS querying 
and reporting capabilities for ad hoc use by the City. Except as otherwise authorized, in writing, by City, 
Contractor shall provide the monthly Management Reports by the 10th of each month, or on the next business 
day ifthe 101

h is a weekend or a holiday recognized by the City. The Reports shall include, but shall not be 
limited to, items such as: 

(1) Tow and service response times (Monthly Respo!lse Time Report) 

(2) Number and type of tows (Monthly Tow Summary Report) 

(3) Information on vehicles retrieved by date and time (Monthly Released Vehicles 
Report) 

( 4) Information on vehicles awaiting lien clearance (Monthly Lien Status Report) 

(5) Information on vehicles lien sold by number of days in storage and Lien Category 
(Monthly Lien Sold Summary Report) 

(6) Information on vehicles sold to dismantlers (Monthly Lien Sold Buyer Report) 

(7) · Information on vehicles purchased by the public (Monthly Lien Sold Buyer Info 
Report)· 

(8) Number of vehicles in storage by reason category for tow, by department requesting 
tow, or by date towed (Monthly Storage Summary Report) 

(9) Monthly listing of all details in the TYMS system for every tow performed that 
month (Monthly Tow Detail Report) 

(10) Report of transfers of vehicles between Designated Facilities (Monthly Vehicle 
Transfer Report) 

(d) Auction Report 

Contractor shall provide a weekly Auction Report to the City that includes detailed inforillation for all lien sold 
vehicles. For each vehicle, the Report must include the following information: 

(1) Vehicle Identification Number (VIN) 

. (2) License plate number 

(3) Year 

(4) Model 

(5) Lien Category 

( 6) Actual sale amount 

(7) Purchaser name and address 

(8) A detailed description of the distribution of proceeds from vehicle sale 

(9) Identify vehicles not sold that are held for future lien sale or for disposal 

13.2 Minimum Required Reporting 

(a) ·Daily Reports 

(1) Police Hold Report of Police Hold vehicles in excess of 325 vehicles(§ 4.6(d)) 

(2) Unreleased Vehicle Report 
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(b) Weekly Reports 

(1) Auctioneer Report(§ 8.9(b )) 

(2) Weekly Management Report(§ 13.l(b)) 

(3) Auction Report(§ 13.l(d)) 

(4) Police Hold Report(§ 4.6(d)) 

(5) Lien I/Abandoned Vehicle Report 

(c) Monthly Reports 

(1) Customer Service Report(§ 5.l(c)(v)) 

(2) Claim/Complaint Status Report (§5.2(c)) 

(3). Management Contact List(§ 8.7) 

(4) Monthly Management Report(§ 13.l(c)) 

(d) Quarterly Reports 

(1) Subcontractor Performance Audit Report (§ 8.2(c)) 

(e) Additional Reports 

City may provide Contractor with a list of any additional required reports. Once the City submits its list of 
required reports to Contractor, Contractor shall have thirty (30) days to provide the requested reports to the City 
uriless otherwise specified. The City reserves the right to request up to twenty (20) new reports or modifications 
to existing reports during the term of this Agreement. 

13.3 Records Maintenance 
. . 

This Section 13.3 shall survive termination of this Agreement. Contractor shall maintain digital photos that are 
not associated with any Claim for a period of two (2) years, except as otherwise agreed by Cit)! in writing. 
Digital photos related to a Claim shall be retained wit.h the Claim file for a period of five (5) years. The 
retention of audio tapes is governed by Section L3(b) of this Appendix A. Contractor shall maintain all other 
Records generated pursuant to this Agreement for a period of five (5) years following expiration of this 
Agreement. 

Contractor shall respond to requests from City for information regarding services provided under this 
Agreement within forty-eight ( 48) hours. If the Records requested are not capable of being produced within that 
time, the forty-eight ( 48) hol)l' response shall indicate where the Records are located and when they can be made 
available for City's review, which shall in no event be longer than fourteen (14) days unless otherwise agreed. 
Contractor shall respond to requests for Records from City by providing Records in any format in which they 
are maintained, including but not limited to paper, audio and electronic formats. 

14. Operations Plan 

14.1 General Provisions 

Contractor shall submit the elements of an Operations Plan as listed in Appendix B in accordance with the 
requirements of this Agreement. The final approved version of any Operations Plan element and any 
subsequent modifications approved in accordance with this Section shall define service standards for the 
performance of this Agreement, and are hereby incorporated into this Agreement as Appendix Bas though fully 
set forth herein. · 

14.2 Approval Process 

All elements of the Operations Plan shall be subject to City review and approval. All Operations Plan elements 
must be initially submitted no later than the deadlines set forth in. Appendix B for each Operations Plan element. 
The deadline for any Operations Plan element described in the Agreement may be extended by written approval 
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of SFMTA upon the request of and a showing of good cause by Contractor; however, the extension of any 
deadline for the Operation Plan elements designated in Appendix B as Pier 70 Operation Plan Elements also 
requires written approval of the Port during the term of Appendix D. City shall have sixty (60) days to review 
each element submitted, and either approve it as submitted or request revisions. Contractor shall respond to a 
request for revisions within twenty (20) days. City will have fifteen (15) days to either approve the revised Plan 
element or request further revisions. Contractor and City shall from this point on have five ( 5) days to either 
approve the revised Plan element as submitted, submit further requests for revisions or to respond to requests for 
revisions. Each revision must reflect tracking of document versions, including date and source of revisions, and 
each exchange of versions between the parties shall be accompanied by an executed document substantially in 
the form of Appendix B. 

14.3 Line Item Approval 

Pending the completion of the approval process of an entire Operations Plan element, Contractor may request 
line-item approval of certain portions of that Operations Plan element. If City does not respond to such request 
for line-item approval by Contractor within fourteen (14) days, the request for line-item approval shall be 
deemed denied. 

14.4 Final Operations Plan 

When an element of the Operations Plan is accepted by City, the final version of that element must be submitted 
tO City in PDF format. Following City acceptance of Plan elements, the final Operations Plan and any 
subsequent modifications shall be distributed to all subcontractors. · 

14.5 Subsequent Modifications to Operations Plan 

Contractor shall review the Operations .Plan every six ( 6) months, and shall propose modifications as necessary 
to any element of the Operations Plan needed to improve service delivery. Modifications to the Operations Plan 
shall be approved through the process described in this Section 14. Each finally approved Operations Plan 
modification must identify the document version and date. Any subsequent modification.ofthe Operations Plan 
shall supersede the prior version and be incorporated into this Agreement by reference when approved in 
accordance with this Section. 

15. Liquidated Damages 

15.1 Assessment of Liquidated Damages 

Liquidated damages as described in this Section may be imposed by City for violations of the provisions of this 
Agreement. Failure by City to impose liquidated damages for specified violations shall not be a waiver of the 
right to enforce this Section, nor shall it constitute a waiver of any other right of City under this Agreement. No · 

· single act or omission by Contractor which incurs fines under Section 6.7 of Appendix D may be used as the 
basis for assessing any liquidated damages under this Section 15. The total amount ofliquidated damages that 
City may collect under this Appendix A, Section 15 shall be limited to three hundred sixty thousand dollars 
($360,000) per year. For the purposes of this Section 15, written notice by City of a violation shall constitute 
enforcement even though the City may not assess liquidated damages at the time of such initial written notice of 
violation. 

15.2 Damages Calculation 

All contract violations listed in this Section 15 are subject to the $360,000 per year limit set forth above. In 
addition, each type of violation which is subject to liquidated damages under this Section 15 is followed by the 
designation of one of the following categories: [A], [B], [C] or [D], and depending on the category shall be 
subject to the following definitions and limitations: 

[A]: The measure of liquidated damages in this category [A] shall be subject to no limitation other than 
the $360,000 per year limitation stated above. 

[B]: Liquidated damages in this category [B] may only be enforced within forty-five (45) days of the 
act or omission which gave rise to the City's right to collect liquidated damages .. 
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[CJ: Liquidated damages in this category [CJ may be assessed for a period of no more than forty-five 
( 45) days for continuing violations. 

[D]: Liquidated damages ··in this category [D] may only be assessed for the immediately preceding 
audit period and City must provide Contractor with notice of any violation within sixty (60) days 
of City's completion of the audit report pursuant to Appendix A, Section 12.6. 

15.3 Staffing 

If Contractor fails to comply with the following staffing requirements set out in the Agreement, excluding 
requirements related to subcontractors, City may collect damages of $250 per occurrence, not to exceed $1,000 
per day for each day that the required staffis not on duty, and $250 for each eight (8) hour training session per 
individual that is not provided as required by the Agreement. Requirements that are subject to this subsection 
include: 

(1) Failure to provide required staffing at Central Dispatch(§ 1.2) [B] 

(2) Failure to adhere to the window staffing requirements, except wait time requirement 
(§ 5.l(c)(ii)) [B] 

(3) . Failure to have a Customer Service Representative on duty during designated hours 
(§ 5.l(c)(iii)) [B] 

(4) Failure to comply with the minimum training standards(§ 8.3) [D] 

(5) Failure of a manager to be available(§ 8.7) [B] 

· 15.4 Subcontracting 

If Contractor fails to comply with the following requirements for the use of subcontractors as set out in the 
Agreement, not including equipment and communication requirements related to subcontractors, City may 
collect damages in the amounts specified below: . 

(1) 

(2) 

(3) 

.(4) 

Failure to include the requirement that subcontractors hold current Tow Car and Tow 
Firm permits in subcontracts and to check compliance at the time of executing the 
subcontract.(§ 8.2(d)): $500 per occurrence [D] 

Failure to perform quarterly audits of permits and license status of Tow Car operators 
(§ 8.2(c)): $500 per occurrence [D] 

Violation of the uniform requirements(§ 8. 2(e)): $100 per occurrence [B] 

Failure to replace the auctioneer annually without the City's prior, written approval 
(§8.9(a)): $1000 per occurrence [B] 

15.5 Equipment 

If Contractor fails to comply with the following requirements for Tow Equipment set out in the Agreement, 
City may collect damages in the amounts specified below: · 

(1) Failure to provide two (2) dedicated telephone lines for more than an hour in a 
twenty-four (24) hour period within thirty (30) days of Effective Date of Agreement 
and every day thereafter(§ 1.3(a)): $500 per day [B] 

(2) Failure to provide functional recording system and to store recordings for 120 days or 
longer time as required by City(§ 1.3(b )): $500 per day [C] 

(3) Failure to provide Tow Cars at site of tow with appropriate equipment (§9.1): $250. 
per tow [B] 

( 4) Failure to have GPS tracking system in place in accordance with specified time limits 
and with all required software licenses in place for required GPS functionality(§ 9.2): 
$500 per day of delay [B] 

APPENDIX A: SCOPE OF WORK 
n:\ptc 1\as2010\09003 71\00630742.doc 



(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

Failure of the GPS to operate ninety-seven percent (97%) of the time during a 
monthly reporting period(§ 9.2): $500 per occurrence [DJ 

Failure to provide radios(§ 9.3): $150 per reported occurrence [BJ 

Failure to provide the required hardware, software, and data lines to create and store 
electronic tow inventory slips within ninety (90) days of the Effective Date(§ 9.6): 
$500 per day for each day of delay [BJ · 

Failure to maintain adequate security in accordance with the Security Plan(§ 11.3): 
$250 per occurrence, as defined in the Security Plan [DJ 

Failure to maintain standards and connections required for computer hardware and 
software system within specified time limits(§ 10): $500 per day delayed [BJ 

Failure to have handheld device solution in place as required(§ 10.5): $500 per day 
of delay [BJ 

Failure of the handheld device solution to operate ninety-seven percent (97%) of the 
time during a monthly reporting period(§ 10.5): $500 per occurrence [DJ 

Failure to have IVR Telephone system in place within sixty (60) days of Effective 
Date(§ 6.3): $500 per day delay [BJ 

15.6 Response Times 

If Contractor fails to comply with the following response times or deadlines set forth in the Agreement City may 
collect damages in the amounts specified below: 

(1) Failure to answer call within 30 seconds or less with no busy signal for 95% of the 
calls, and within 90 seconds for the remaining 5% of the calls, during a given month 
(§ 1.2): $250 for each month in which Contractor fails to answer 95% of the calls 
within 30 seconds, and an additional $100 for each percentage point by which 
contractor fails to meet the 95% requirement in a given month; $250 for each month 
in which Contractor fails to answer the remaining 5% of the calls within 90 seconds 
(BJ 

(2) Failure to enter data into tow database within specified time limits ninety percent 
(90%) of the time(§ 3.1): $500 per audit period in which the ninety percent (90%) 
goal is not met, plus $250 for each additional percentage point by which Contractor 
fails to meet the ninety (90%) percent goal [DJ 

(3) Failure during any given month to respond to at least 94% of all Dispatch Tows 
within the designated time requirements(§ 2.l(a)), including any approved extension 
of time: $500 for each month in which Contractor fails to timely respond 94% of the 
time, and an additional $250 for each percentage point by which Contractor fails to 
meet the 94% requirement in a given month [DJ 

( 4) Failure to respond to an Expedited Tow request within the designated time 
requirements, including any City-approved time extension (§ 2.2): $500 per calendar 
day. [BJ 

(5) Failure to respond to a Scheduled Tow Request (§2.1) or a request for a Regional 
Sweep(§ 2.3) at the agreed upon start time and location: $100 credit for each twenty 
(20) minute period or portion thereof, not to exceed $500 per calendar day. [B] 

15.7 Record Keeping and Reporting Requirements 

If Contractor fails to meet reporting and record keeping requirements listed below, City may collect damages in 
the following amounts: 
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(1) Failure to submit any report required by Section 13 or maintain any record required 
by this Agreement: $50 per day for each day that the record is not provided or 
maintained or the required report is overdue, not to exceed. $250 per month per report. 
City agrees to notify Contractor if City becomes aware of any report required by 
Section 13 of this Appendix A that is overdue. [B] 

(2) Failure to provide audio records within twenty-four (24) hours of City's request 
(§ 1.3(b )): $50 per day for each day that the record is not provided [C] 

(3) Failure to furnish audit or waiver (authorizing DMV to release audits ofContractor) 
to the City within specified time limits (§ 12.6): $100 per day [C] 

( 4) Failure to submit copies of subcontractor agreements with required proof of insurance 
documents within five (5) days of the Effective Date of Agreement, or failure to 
submit subcontract amendments within five (5) days of any such amendments (§ 
8.2(a)): $100 per day per subcontract, up to $3,000 per month for all subcontracts [D] 

(5) Failure to notify the City prior to additions and deletions of towing subcontractor 
(§ 8.2(a)): $500 per occurrence [D] 

(6) Failure to comply with notice requirements for any personnel changes within 
specified time limits(§ 8.6): $100 per occurrence [DJ 

(7) Failure to notify the Contract Monitor of an auction at least three (3) days prior to any 
auction, as specified, or to provide said Contract Monitor with the report information 
requested(§ 8.8(b)) $100 per occurrence [B] 

(8) Failure to enter a towed vehicle record within three (3) days of the date of the tow 
(§ 10): $100 per towed vehicle [A] 

(9) Failure to maintain the functionality of the TYMS ninety-nine percent (99%) of the 
time during a monthly reporting period as specified (§ 10.3): $500 per monthly 
reporting period in which the ninety-nine percent (99%) goal is not met, plus $250 
for each additional percentage point by which Contractor fails to meet the ninety-nine 
(99%) percent goal [B] 

(10) Failure to print and distribute receipts and notices as required by the City or any local, 
state or federal laws (§§ 6.6, 7.3): $250 per occurrence [D] 

15.8 Plan Submittals 

If Contractor fails to submit any element of the Operations Plan in accordance with the requirements of this 
Agreement and the deadlines for initial document submittals and revisions set forth in Section 14, Appendix A 
of this Agreement, City may collect damages of $250 per day for each day that the Operations Plan element is 
overdue. [B] 

15.9 Customer Service Standards 

If Contractor fails to meet the following Customer service standards as defined in the Agreement City may 
collect damages in the amounts specified below: 

(1) 

(2) 

(3) 

Failure to have functional internet site elements implemented within specified time 
limits(§ 5.l(d), 6.4): $500 per day delay [B] 

Failure to keep internet site functional for public and City use at least ninety-seven 
percent (97%) of the· time during a monthly reporting period between the hours of 
6:00 a.m. and 12:00 a.m. (§§ 5.l(d), 6.4): $250 per month in which the ninety-seven 
percent (97%) goal is not met, plus $250 for each additional percentage point ~y 
which Contractor fails to meet the ninety-seven percent (97%) goal [D] 

Failure to accept the specified forms of payment (§ 6.1 ): $500 per occurrence [D] 
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( 4) Failure to accept a payment of Citation fees for vehicles that have not been towed 
(§ 6.2(c)): $100 per transaction [D] 

(5) Failure to have information available to the public as required, or as required by any 
local, state or federal laws(§ 5.3): $250 per posting requirement per day [B] 

(6) Failure to meet the standards for telephone operator response time for customer 
service calls(§ 5 .1 (b)): $100 for each percentage point by which Contractor fails to · 
meet any of the percentage level requirements in a given month [B] 

(7) Failure to meet the standards for "in person" customer service wait times (§5.l(c)(ii): 
$100 for each percentage point by which Contractor fails to meet any of the 
percentage level requirements in a given month [B] 

(8) Failure to respond to a Customer Complaint within seven (7) days, or a Customer 
Claim within fourteen (14) days(§ 5.2): $100 per day for each day delayed [B] 

(9) Failure to release a vehicle to Customer's possession within one (1) hour of a 
Customer's compliance with all requirements for vehicle release(§ 5. l(c)(i), 4.4): 
$100 per occurrence, $50 credit to Customer per holir/fraction of hour of delay, not to 
exceed $45,000 per audit cycle [DJ 

(10) Failure to provide free shuttle service, one-way taxi fare or vehicle retrieval service 
(§ 4.4): $250 per occurrence, not to exceed $45,000 per audit cycle [DJ 

(11) Failure to provide hotline service for technical assistance to City.(§§ 9.6, 10.3): $200 
per day [B] 

(12) Failure to have remote electronic access tow inventory slip information available to 
City for more than one (1) day(§ 9.6): $200 per day [BJ 

(13) At any time following the implementation of the IVR system, failure of the IVR 
system to function three percent (3%) of the time from 6:00 a.m. to 12:00 a.m. during 
a monthly reporting period(§ 6.3): $250 per occurrence $250 per month in which the 
ninety-seven percent (97%) goal is not met, plus $250 for each additional percentage 
point by which Contractor fails to meet the ninety-seven percent (97%) goal [D] ' 

15.10 Vehicle Handling Requirements 

If Contractor fails to meet the following vehicle intake or handling requirements set forth in the Agreement City 
may collect damages in the amounts specified below: 

(1) Contractor's failure to drop a vehicle when instructed to do so by the City officer 
present at the scene of the tow (§ 4.2): $500 per occurrence [B] 

(2) Failure to provide Courtesy Tow or roadside assistance services to SFMTA or SFPD 
vehicles(§ 2.4): $100 per occurrence plus reimbursement of any expense associated 
with City's procurement of towing or roadside assistance services for vehicles subject 
to Courtesy Tows [BJ 

(3) Failure to hold a vehicle with Delinquent Citations that have been assessed penalties 
(§ 6.2(b)): an amountequal to the total amount of Delinquent Citations owed but not 
collected, plus $100 [DJ 

( 4) · Failure to visually inspect impounded vehicles and collect or confirm VIN within 
specified deadlines(§ 3.3(a)): $500 per occurrence, not to exceed $45,000 per audit 
cycle [D] 

(5) Failure to notify the SFPD within specified time limits of any impounded vehicles in 
its possession where the license plate and the VIN do not match(§ 3.3(a)): $500 per 
occurrence [DJ 
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(6) Failure to hold weekly lien sale auctions(§ 7.2): $1,000 per occurrence [B] 

(7) If Contractor releases, sells or .disposes of any vehicle in violation of the requirements 
of the Vehicle Code, or otherwise loses possession of or is unable to locate within its 
possession a vehicle that it has towed under this Agreement and if City directs 
Contractor to resolve a Claim after sixty (60) days by paying blue book value of the 
vehicle to the owner(§ 4.1): $1,000 per occurrence [A] 

(8) Failure to provide City with information to update CMS with information on intake or 
release of vehicles within specified time limits (§9.5): $150 per day that release 
information is not provided, and $20 for each one (1) hour period that intake 
information is n0t provided, not to expeed $100 per towed vehicle, not to exceed 
$45,000 per year [B] 

· (9) Failure to maintain accurate personal property inventory in accordance with Personal 
Property Plan(§ 11.4): $250 per occurrence as defined in the Personal Property Plan, 
not to exceed $45,000 per audit cycle [D] 

(10) Failure.to provide adequate security for personal property removed from towed 
vehicle(§ 11.4): $500 per occurrence as defined in the Personal Property Plan [D] 

(11) Failure to provide secured Police Hold storage facility as specified(§ 4.6(a)): $1000 
per day [A] 

(12) Failure to remove vehicle from Secondary Storage Facility within one (1) week of 
sale (§ 11.5): current daily storage fee per vehicle per day [B] 

(13) Contractor's sale of a vehicle at an auction conducted under the Agreement to a 
Restricted Auction Participant in conjunction with Contractor's violation of the 
provisions of Section 8.9(c): $1,000 per prescribed sale or the blue book value of the 
vehicle sold, whichever is greater, plus all outstanding administrative fees and 
citations, if any, on the vehicle. [A] 

15.11 Financial Obligations 

If Contractor fails to meet the following financial obligations set forth in the Agreement City may collect 
damages in the amounts specified below: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

Failure to reimburse the City within five (5) days of the due date for the cost of the 
Contract Monitor(§ 8.8): $50 per day [B] 

Faih~re to reimburse the City within five (5) days of the due date for the cost of a 
City-appointed vehicle auctioneer(§ 8.9): $50 per day [B] 

Failure to deposit Referral Fee within specified time limits(§ 12.l(a), § 12.l(g)): 
$100 per day of delay in depositing fee [BJ 

Failure to deposit.percentage fee within specified time limits(§ 12.l(b)): $100 per 
day of delay in depositing fee, beginning on the fifteenth (15th) month after the 
Effective Date of the Agreement [B] 

Failure to deposit SFMTA Administrative Fees within specified time limits(§ 
12.l(c), § 12.l(g)i $100 per day of delay in depositing fee [B] 

Failure to pay balance due within ten (10) days of receiving bill from City (§ 12.5): 
$100 for each day of delay in paying billed amount [B] 

Failure to collect any Mandatory Fee due to internet site or IVR system errors(§§ 6.3, 
6.4): amount of uncollected Mandatory Fees due to the City which have not been 
assessed as liquidated damages pursuant to another subsection of this Section 15 [D] 
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(8) Failure to deposit all or any part of collected funds not identified in any other 
paragraph of this Section 15.11 within specified time limits(§ 12. l(g)): $500 per day 
delayed [B] 

(9) Failure to maintain minimum balance in Claims Fund (Master Agreement§ 12.4): 
$500 per day that balance is below minimum requirement [D] 

(10) · Failure to maintain minimum balance in Maintenance Deposit (Master Agreement 
§ 12.3): ten percent (10%) APR or the maximum allowed by California law, 
whichever is greater, per day that balance is below minimum requirement, paid on the 
deficiency [D] 

(11) Failure to timely.make the annual payment to reimburse the City for the cost of the 
Contract Monitor(§ 8.9(a)): $100 per day for each day that payment is delayed [B] 

(12) Failure to make timely annual payment into the Contractor Compliance Audit Fund 
(§ 12.6): $100 per day for each day that payment is delayed [B] 

APPENDIX A: SCOPE OF WORK 
n:\ptcl \as2010\0900371 \00630742.doc 
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APPENDIXB 

TOTHETOWINGAGREEMENT 
BY AND BETWEEN 

,_,_....---~-~-------

THE CITY AND COUNTY OF SAN FRANCISCO 
AND 

TEGSCO, LLC, d.b.a. SAN FRANCISCO AUTORETURN 

AMENDED AND RESTATED REVOCABLE LICENSE TO ENTER AND USE 
PROPERTY 

TIIIS AMENDED AND RESTATED REVOCABLE LICENSE, TO ENTER AND USE 
PROPERTY ("License"), between the CITY AND COUNTY OF SAN FRANCISCO, a 
municipal corporation ("City''), acting by and through its Municipal Transportation Agency 
("SFMTA"), and TEGSCO, LLC, a California limited liability company, d.b.a. San Francisco 
AutoReturn ("Licensee"), and dated as of May , 2014, is AppendixH to the Amended and 
Restated Agreement and Property Use License for Towing, Storage and Disposal of Abandoned 
and Illegally Parked Vehicles between City and Licensee, dated for convenience as July31, 2010 
(the "Original Towing Agreement"), as amended by the First Amendment to Amended and 
Restated Agreement and Prop'erty Use Lic~e dated as of May 1, 2014 (the "Towing 
Amendment"), which are incorporated herein by reference as if fully set forth herein. 

RECITALS 

This License is made with refer-ence to the following fa~ts; 

A. City and Licensee are parties to the Original Towing Agreement and the Towing 
Amendment (together, the "Towing Agreement") for the towing and storage of abandoned and 
illegally parked vehicles. · 

B. As part of the Towing. Agreement, City granted Licensee a license to use certain 
City property pursuant to a Revocable License for the Use of Certain Property on Pier 70, San 
Francisco, California, between Licensee and City, with an effective date of July 31, 2010 (as 
amended, the "Original License Agreement"), for the preniises descn'bed in the Original License 
Amendment (the "Pier 70 License Area"), subject to the terms of a Memorandum of 

··Understanding between the San Franciscc> Port Commission and SFMTA with an effective date 
of July 31,,2005, as a.mended. · 

C. City leases that .certain real _property commonly known as 2650 Bayshore 
Boulevard, Daly City, California (the "Property") from Prcilogis, L.P ., a Delaware limited 
partnership. ("Prologis") pursuant to an Indµstrial Lease between City and Prologis dated as of 
October 29, 2012, a copy of which is attach¢d to this License as·Attacbment 1 (the "Lease"). 

. . 
D. Pursuant to Section 2.2.1 and Section 4.1 of the Original License Agreement, City 

relocated License from the Pier 70 License Area to the portion of the Property shown on 
Attachment 2 (the "Premises11

) md agrees to reduce the Base Fee (as defined in the Original 
License Agre.ement) through a rent credit to reflect Licensee's relocatio;n costs :from the Pier 70 
License Area to the Premises md Licensee's increased operating cost at the Premises, and City 
and Licensee wish to amend and restate the. Original License Agreement in its entirety in 
connection with such relocation and rent credit. 

Therefore, for good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the parties agree as follows: 
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AGREEMENT 

1. BASIC LICENSE INFORMATION 

The following is a summary of Basic License infonnation (the "Basic License 
Information"). Bach item below shall be deemed to incorporate all of the terms in this License 
pertaining to such item. In the event of any conflict between the information in this Section and 
any more specific provision of this License, the more specific provision shall control 

~icen$or: 

Licensee: 

Property (Section 2.1): 

Building (Section 2.1 ): 

Premises (Sec~on 2.1): 

· Term (Section 4): 

Base Fee (Section 5): 

Permitted Use (Section 6.1): 

U~ties and Services (Section 10): 

Security (Section 6.5): 

Security Deposit (Section 24.10): 

Notices to the Parties: (Section 
25.1) 

CITY AND COUNTY OF SAN FRANCISCO, A 
MUNICIPAL CORPORATION 

TEGSCO, LLC, A CALIFORNIA LIMITED LIABILITY 
COMPANY D.B.A. SAN FRANCISCO 
AUTORETURN 

That certain real property commonly known as 2650 
Bayshore Boulevard, Daly City, California, as fully 
described in Exhibit A to the Lease (the "Property"). 

The building located on the Property. 

The portions of the Property and Building depicted on 
Attachment 2 and comprised of approximately 330,771 
square feet . 

Commencement Date: The date this License is fully 
executed. 

Expiration Date: .Ju{y31, 2015, subject to any earlier 
termination of this License pursuant to the tenns hereof. 

Initial Monthly Fee: $150,378.75. 

Parking space for the storage and transfer of vehicles, 
public lien sale auctions and office space for the 
administration ofLicensee's operations under the Towing 
Agreement. · 

Obtained and paid by Licensee at its sole cost, provided 
that Licensee shall reimburse City pursuant to Section 10 
for the gas and electricity utilities provided by City to the 
Premi;ses. · 

Licerisee shall be solely responsible for the security of the 
Premises. 

Provided under Section 12 [Financial Assurances] of the 
Towing Agreement 

Any notice, demand, consent or approval required under 
this License must be sent by first class certified U.S. mail 
with return receipt requested;· or by overnight courier, 
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To Licensee: 

Te> City: 

2. PREMISES 

2.1 License Premises. 

'· :.::t_ ~ ; .· -·. 
~...;._._-----'-'--'"~--'-'---'-''-"-·,:· -·-· "'-"-------'-~ -~.~~-~~~~"---~ 

:return receipt requested. with postage pre-paid. All other 
written communications, unless otherwise indicated 
elsewhere in this Licens.e, may be by first class U.S. mail, 
by email, or by facsimile. All communications related to 
this License shall be addressed as follows: 

San Francisco AutoRetum 
Attention: John Wicker 
945 Bryant S.treet 
San Francisco~ CA 94103 
telephone: (415) 575-2355 
facsi.I)lile: (415) 575-2341 
Emaih jwicker@autoreturn.com 

City and County of San Francisco 
Attention: Lorraine FuqlJa 
1 South Van Ness Avenue, Suite 800 
San Francisco, CA 94104 
tele)?hone: · 415-7-01-4678 
facsimile: 415-701-4736 
Email: lorraine.fuqua@sfinta.com 

2,1.1 City confers to Licensee a revocable, personal. non-e~clusive and non-possessory 
privilege to enter upon and use those ~premises identified in the Basic License Information 
and shown on Attachment 2, attached hereto and incorporated by reference as though fully set 
forth herefu (collective1y, the nprentlses''),. for the limited purpose and subject to the terms, 
conditions and restrictions set forth below. This License gives Licensee a license oruy, revocable 
at any time at the will of City, and notwithstanding anything.to the contrary herein, this.License 
does not constitute a grant by City of any ownership, leasehold, easement or other property 
interest or estate whatsoever in the Premises, or .any portion thereof. The privilege given to 
Licensee under this License.is effective only insofar as the rights of City in the Premises are 
concerned, and Licensee shall obtain any further permission necessary because of any other . 
existing rights aff~g the Premises. The area of the,Premises specified in the Basic License 
Informatio.n shall be conclusive for all purposes hereof. The Premises~ land upon which the 
Premises is located and all other improvements on· and· appurtenances to such land are referred to 
collectively as the "Premises." · · 

· 2.i.2 City may, at City's' sole and absolute discretion, relocate Licensee from any 
portion or all of the Premises to another location on the Property or other City property f{i.at City . 
in its sole and absolute discretion deems suitable for the uses p_ermitted hereunder; provided that 
such relocation ·shall not materially interfere with Licensee's ability to meet its obligations under 
the Towing Agreement. In the event of any su~h relocation, the new locatioJ! shall beoome part 
or all of the Premises hereunder. · 

2.1.3 City may, at Ciif s sole Rtld absolute discretion, modify the original configuration 
of the Premises; provided that such modification shall not materially interfere with 'Licensee's 
ability to meet its 9bligations under the Towing Agreement, unless such modification is required 
under the Lease. 

2.1.4 Licensee acknowledges that the interest of City .in the Premises is limited to thqse 
rights conveyed to City pursuant to the Lease. Licensee hereby agrees to assume all . 
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.responsibility for and be bound by all covenants, tenns and conditions made by or applicable to . 
City under the Lease, and shall not take any actions t4at would cause the City to be in default 
under the. Lease ... In the event there are any inconsistencies between the provisions of thj.s 
License· and the Lease, the provisions of the Lease shall govern Licensee's use of the Premises 
hereunder. 

2.2 Subordinate to Lease. This Lieense is expressly·made subject and subordinate to all the 
terms, covenants and conditions of the Lease, which are incorporated herein by reference . 
(collectively, the "Lease Terms"). Licensee agrees to use the Premises in accordance with the 
Lease Tenns and not take or fail to take any act that City would be required. to not take or take 
under the Lease to comply with the Lease Terms. · 

1'·3 Performance of Lease Obligations. Licensee further agrees to assume the obligation 
for performance of all CiW s obligations under·the Lease wj.th respect to the Premises, eX:cept as 
may be specifically modified by this License and excluding City's obligation to pay rent to · 
Prologis under the Lease. · 

2.4 Amendments to Lease. Licensee agrees that City shall have the right to enter into 
amendments or modific!ltions to the Lease without Licensee's prior written consent; provided, 
]?.owever, that if such proposed amendment ol' modification would materially affect Licensee's 
rights under this License, Licensee shall not be subject to such amendment or modification 
uriless it consents to be subject thereto in writing. In the event Licensee ~ails within fifteen {15) 
business days to respond fu writing-to City's written request for such consent, then Licensee shall 
be deemed without furthernotice. to have consented to City's request for consent. 

2.S Contact with Prologis.' Licensee has no authority to contact Prologis or make any 
agreement with Prologis concenring the Premises or the Lease without City's prior written 
consent, and Licensee shall make payments· of the Base Fee and any other charges payable by 
Licensee under this Li~nse only to City. . · 

2.6 Prologis Duties. The Leru.1e describes Prologi.s' duties with respect to the Property. City 
is not obllgat~d to p·erform such Prologis' duties. JfPrologis fails to perform its duties, Licensee 
shall provide notice to City.· In no ~vent shall City incur any liability, or otherwise be 
responsible, nor shall there be any set-off, deduction or abatement of any Base Fee or other 
amounts owed by Licensee to City pursuant to this License arising from Prologis'. fajlure to 
comply with its duties. Notwithstanding anything to the contrary in the foregoing, if Prologis 
fails to perform its duties under the Lease and such failure materially interferes with Licensee's 
use of the Premises, Licensee shall be entitled. to a proportionate abatement of the Base Fee to : 
th~ extent City receives an abatement of rent for such failure un.d~r the Lease. 

2. 7 Termination of Lease. If the Lease is terminated. for any reason during the Term, this 
License shall automatically terminate as of such Lea8e tennination date. . · 

3. INSPECTION OF PROPERTY; AS IS CONDITION . . 

3.1 Insp~tion of Premises. Licensee represents and warrants that Licensee has conducted a 
thorough. and diligent inspection and investigation of the Prop~ and the suitability of the 
Premises for Licensee's intended 'USe, either independc:mtly or through its officers, directors, 
employees, agents, affiliates, subsidiaries licensees and contractors, and their respective heirs, 
legal representatives, successors and assigns, and each of them. Licensee is fully aware of the 
needs of its operations and has detennined., based solely on its own investigation, that the 
Premises is suitable for its operations and intended uses. Licensee further represents and 
war.rants that Licensee has ocCl,lpied the Premises since May 1, 2013. 
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3.2 As Is Condition. WITHOUT WANING ANY OF LICENSEE'S RIGHTS 
ESTABLISHED IN SECTIONS 24.3 AND 24.8 BELOW; LICENSEE ACKNOWLEDGES 
ANO AGREES THAT TIIE PREM1SES ARE BEING LICENSED AND HA VE BEEN 
ACCEPTED IN THEIR "AS IS" AND ''WITH ALL FAULTS" CONDITION, WITHOUT 
REPRESENTATION OR WARRANTY OF ANYKIND, AND SUBJECT TO ALL 
APPLICABLE LAWS, RULES AND ORDINANCES GOVERNING THEIR USE;, 
OCCUPANCY AND POSSESSION. LICENSEE ACKNOWLEDGES AND AGREES THAT 
NEITHER-CITY NOR ANY OF ITS AGENTS HAVE MADE, AND CITY HEREBY 
DISCLAIMS, ANY REPRESENTATIONS OR WARRANTffiS, EXPRESS OR IMPLIED, 
CONCERNING THE RENTABLE AREA OF THE PREMISES, 'rHE PHYSICAL, 
SEISMOLOGICAL OR.ENVIRONMENTAL co~moN OF THE PREMISES OR THE 
PROPERTY, THE PRESENT OR FUTIJRE SUITABILITY OF THE PREMISES FOR 
LICENSEEiS BUSINESS, OR ANY OTHER MATTER WHATSOEVER RELATING TO TIIE 
PREMISES, INCLUDING, WITHOUT LIMITATION, AND IMPLIED WARRANTIES OF 
MERCHANTABILITY OR FITNES~ FOR A ·p ARTICULAR PURPOSE. 

3.3 Accesslbillty Inspection Disclosure. Licensee is here1Jy advist:ld that the Premises· have 
not been: .inspected by a. Certified Access Specialist under California Civil Code Section 1938. 

4. LICENSE TERM. 

4.1 Original Term~ The privilege given to Licensee purSua.nt to this License is temporary 
only and.shall commence upon, the Commencement Date (as descno~d· in th~ Ba;sic Licei;ise 
Information) and shall temnnate on July 31 ~ 2015, or :the date of earlier termination of this 
License purs"Qllllt to the terms of this Lfoense or the Towing Agreement (the "Expiration Date"). 
Without limiting any of its rights hereunder, City may at its sole option freely revoke this 
License at any time, without cause. and without any obligation·to pay any consideration to · 
Licensee. Licensee acknowledges its receipt and acceptance of the Premises on May 1, 2013. 

. . 
4.2 Ear.Iy Tilrmi:liapon. Without limiting any of its rights hereunder, City may at its sole 

option freely teqninate this License as to all or a:porti.on of the Prerhises without cause.and 
without any obligation to pay any considerati,on to Licensee. In the event that City terminates 
this License as to a portion of the Premises under this Paragraph, the Base Fee Will be reduced in 
proportion to the amount of square footage removed from the Premises ·and Licensee shall be 
solely responsible for all costs associated with such modifications or reconfiguration thatCity in 
its sole discretion deems necessary, including.all costs incurred to relocate the operations, · 
Premises, fences, gates, lights, driveways, and other improvements; provided, however, that City 
shall make good faith efforts.to reach an agreement with Licensee regarding the nature and 
extent of such necessary modifications or reconfiguration. · · · . ' 

S. FEE 

· S.1 Bas" Fee; Rent Credit. Throughout the Term commencing on the first day of the Tenn, 
Licensee shall pay to City the monthly Base Fee sp·etj.fied in the Basic License Infonnatiori (the 
"Base Fee"), subject to the adjustments made pursuant to Section 5.2. Licensee shall pay the 
Base Fee to City monthly, in advance, on or before the first of the month for which the fee is 
due, witliout prior demand ·and without any deduction, setoff or counterclaim whatsoever, except 
as such deduction or setoff is:specifically provided.for in Section 5.6 [Abatement of Base Fee 
atid Base Fee Credits]. The Base Fee shall be paid by wire transfer to the account-designated by 
City in writing. If the first day of the Term occurs on a day other than the first day of a calendar 
month, then the Base Fee for such fractional month shall be prorattX! based on a thirty (30) day 
month. · · 
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City and Licensee acknowledge that, pursuant to Section 2. 1.2 of the Original License 
Agreement, Licensee relocated from the Pier 70 'License Area to the Premises on May 1, 2013, 
arid continued to pay the full monthly license fee r1;1quired under the Original License Agreement 
from May-l, 2013, through the fitst day of the month in which the Commencement Date occurs. 
To reimburse Licensee for· its costs in relocating from the Pier 70 License Area to the Premises, 
and Licensee's inereased monthly operating expenses at the Premises, on the Commencement 
Date, Licensee· shall bl'!" entitled to a.one"time rent credit equal to (i) $6,226.47, multiplied by (ii) 
the number of months between the Commencement Date and May 1, 2013. Such one-time rent 
credit shall be offset against the first monthly Base Fee payment made by Licensee pursuant to 
this License. City and Licensee further acknowledge that to reimburse Licensee for such_ 
relocation ~?.sts and increased monthly operating expei;ises, Licensee shall have the right to apply 
a rent credit m the amouqt of$6,226.47 per month agamst the monthly payments of the Base Fee 
for the period commencing on the first month 'immediately following the Com:qiencement Date 
and terminating on the Expiration Date. . 

S.~ Adjustments in Base Fee. Commencing on August 1, 2014, the monthly Base Fee shall 
be adjusted.to $154,212.2~. 

S.3 Late Charges.; If Licensee fails to pay all or any portion of any payment to be made by 
Licensee to City pursuant to this License within five (5) days following the due date for such 
payment, such unpaid amount shall be sul:>ject to-a late payment charge equal to six percent (6%) 
of the unpaid runount in e~ch instance. The late payment cfuµ-ge has been agreed upon by City 
and Licensee~ after negotiation, as a reasonable ·estitnate of the additional Mroinistrative costs 
and detriment that City will incur as a result of any such failure by Licensee, the actual costs 
thereof being extremely difficult if not impossible to.deter.ttrine. The late p·ayment charge 
constitutes liquidated- damages to cempensate City for its damages resulting from such failure to 
pay and shall be paid to City together with such unpaid amount. _ 

5.4 Def~t Interest. Any payment to be made by Licensee to City pursuant to this License, 
if not paid within five (5) days following th~ due d~te, shall bear interest ;from the due date until 
paid at the rate of ten percent (10%) per year or,- if a higher rate is legally permissible, at the 
highest rate an individual is permitted to charge under law. However, interest shall not be · ·· 
payable on late charges incurred by Licensee nor on any amounts on which late charges are paid 
by Licensee to the extent'this intere$t would cause the total interest to be in excess of that which 
an individual is lawfully petmitted to charge. Payment of interest shall not excuse or cure any 
default by Licensee. · 

5.S Deduction from Amounts Due. In the event Licensee fails to pay any payment due 
hereunder for more than ten (10) days following the due date, City may deduct and withhold the 
amount of such payment, together with the amount of applicable late· charges and default interest 
as provided herein, from any monies in City's possession due Licensee pursuant to the Towing 
Agreement. · 

5.6 Abatement of Base Fee and Base Fee Credits. During the Term, and subject to City's 
prior written approval (which shall not be unreasonably withheld); City shall grant abatement of 
the Base Fee or allow Licensee a credit that may offset from the Base Fee under the 
circumstances listed in this Section 5.6. All Base Fee abatements and credits available to 
Licensee shall be applied against the Base Fee payment obligation during the Term at a rate not 
greater than one half(~) of the applicable month Base Rent payment and shall be applied if and 
only if Licensee is in g<;iod standing and is not in default of any of the terms of this License. In 
the event that the total of Base Fee abatements or credits available to Licensee pursuant to this 
Section 5.6 exceeds an amount equal to one half(%) of the Ba&e Fee payment for any one 
calendar month, the remaining available Base Fee credit shall be carried forward to successive 
calendar months at a rate not to exceed one half(~) of the applicable Base Fee payment, until all 
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availaJ:>le Base Fee credits have been :lblly applied. In no event, hQwever> shall Licensee he 
entitled to the application of any Base Fee credits or the value thereof beyond the expiration or 
earlier termination of this License. 

· 5,6.l, If the Premises ceases to be used for towing operations at any_ time due to damage 
sustained during the Term by fire~ earthquake, or other casualty rendering the Premises 
unsuitable for occupancy as detennined by the City of Daly City pursuant to the Daly City . 
Building Code, or are ·otherwise de~ed legally not tiseabl~ for {\Ily reason, Licensee shall be 
entitled to an abatement in Base Fee to the same ex,tent that City receives a Rent abatement 
pursuant to Section 12 of the Lease. · · 

5.6.2 At any time during the Tenn of this License, City. may eiect to fund certain · 
property nurlnten.a:p:ce, construction, improvements, systems development or staffing related to 
City towing and hnpoundment operations that are not the responsibility of Licensee under the 
Towing Agreement ("Projects''). Cify may require Licensee, upon ninety (90) day's written 
notice, to implement anY such Project. In consideration for implementation of the Project by 
Licensee, City shall issue an appropriate Base Fee eredit in the amount of the reasonable actual 
costs of the Project. No Project may be implemented without the prior written approval of the 
City,. and all Project implementation must be in accordance with the scope, specifications, 
maximum coSts and all other rCXJ.uirements provided in writing by City. Licensee shall be 
responsib~e for obtaining all required permits, governmental approvals 'and insurance. for any 
Project~ the reasonable actual costs of which shall be included in the Base Fee credit. After the 
completion of the Project;, Licensee must deliver to City an itemized statement of the actual costs 
ofthe Project, accompanied by documentation substantiating all said expenditures. Such 
documentation of expenditures ·shall include: (i) copies of executed contracts; (ii) copies of 
invoices for labor, services and/or materials, copies of bills of lading, and/or copies of other bills 
or receipts .for goods, m&terials and/or services; (iii) copies of canceled checks, and (iv) such 
other pro-pfs of expenditure as may by -reasonably requested by City. Such appropriate proofs of 
expenditure may include copies of canceled checks; copies of contracts or invoices for labor, 
seryices and/or materials marked "Paid'', or otherwise evidenced as having been paid bills of 
lading ma.tked ''Paid!'; other bills, contracts, receipts for goods materials and/or services marked 
"Paid" and such other proofs of expenditure as may be reasonably approved by City. All such 
proofs of expenditure must be directly attributable to the approved Project' and may include 
materials purchas.ed by City for installation by CitY but not the City's cost if it undertakes such 
installation. · . 

6. USE OF PREMISES 

6.1 Permitted Use. Licensee shall use and continuously occupy the Premises during the 
Term solely for temporary storage and transfer of vehicles, public lien sale auctions and related 
office use as necessary to meet its obligations under the Towing Agreement and for such other 
uses, if any, as may be specified in the Basic License rnfonnation, all to the extent permitted 
under the Lease Terms. Licensee shall not use the Premises for any other pmpose without the 
prior written approval of City, including, without li.mitation, the following: (a) crushing or 
dismantling; (b) maintenance· or fueling of vehicles, except as otherwis~ may be permitted under 
the Approved Operations Plan (as defined in Section 8.2); (c) selling vehicle parts from the 
Premises, {d) parking or storage of vehicles not coveteid urider the Towing Agreement, or (e) 
parking for Licensee's employees, without the prior written approval of City and subject to 
availability of space necessary to fullyperfonn Licensee's obligations under the Towing. 
Agreement. All available space for vehicle parking shall be used for the purposes set forth in the 
Towing Agreement, except as otherwise expressly approved by City pursuant to this License. 
The washing of vehicles shall be with clearising agents that are bio-degradable and non-toxic, 
and shall be in compliance with th'e Approved oPerations Plan. No advertising or sign.age may 
be placed in or about the Premises without the prior written p~ssion of City. 

-'·:-... 
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6.2 Use of Eq-.iipment and Machinery. Licensee shall have the right to place on the 
Premises all necessary equipmen~ and machinery in connection with the permitted use of the 
Ptemises. It is understood and agreed that City is not responsible for loss of or ~age to any 
License~-owned equiplJlen.t herein involved; uriless caused by the sole negligence of City's 
officers, agents~ and employees. 

6.3 Limit1dion to Described Purpose. Licensee .may occupy and: use the Premises solely for 
the purpose of :ful:fill~g its obligations under the Towing Agreement to store and auction any 
vehicles towed pursuant to the. tenrt& of the Towing Agreement, and for incidental purposes 
related thereto. Adequate drop-offspace must be provided so that tow arid transport trucks can 
load and unlo&d on the Premises, No loading, ~oading; queuing, parking or storage of vehicles 
will be penp.itted on any remaining portion ofthe Property or any public streets or rights-of-way 
adjacent to the Property. All storage activities authorized by this License sliall be restricted to. 
the designated enclos~d and visually soreened are~ An,y use of the Premises by Licensee shall 
be subject to the requirements of the Approved Operations Plan. 

6.4 No Unlawful Uses, Nuisances o.r Waste. Without limitfug the foregoing, Licensee shall 
not -use, occupy or pern:llt the user or occupancy of any of the Premises in (Illy unlawful manner or 
for any illegal purpose,. or permit any offensive, noisy or hazardous use or any waste on or about 
the Premises. Licensee. shall take all precautions to elirriinate any nuisances or hazards relating 
to its activities on.or about.the Premises. Licensee.shall not conduct anypusiness, place any 
sales display, or advertise in any manner .in areas Ol.ltside the Premise8 or on or about the 
Property without the prior written permission of City. 

· 6.S Security .. Licensee shall at all times provide security·at a leyel acceptable to the City to 
protect the .Premises and W.l vehicles stored therein., and the persons and.property of owners of 
towed vehicles, against damage, injury, thi;:fJ: or other loss. 

6.6 Fines. Without. limiting CitY.s other tights and remedies set forth in this. License, if. 
Liqensee violates any of the followingprovbions governing its. use of the Premises contained in 
this License or the Towing Agreement, City may impose a. :fll+e of $300 per day during which 
Licensee is in violation of any of the specified proviSions: Sections 2, .Q, l, .H., ll, 12., 22.; and 24 
of this License; and Towing Agreement section 12.2. City may also :iinpose this, fine for · 
Licensee's failure to submit any documents, reports or other items as and when required by any 
provision of this License, 

The additional charges described in this Section 6.6 shall run from the date of City's notice to 
Licensee of the violation and shall continue until the violation is cured. All such -accrued 
amounts under this Section .shall be payable to City monthly in arrears at the same time, place 
and manner as the Base Fee is payable unless oth~se specified herein. City shall have the 
same remedies for a default in the payment of any such amounts as for a default in the payment 
of Base Fee. The parties agree that the charges described above represent a fair and reasonable 
estimate of the administrat.iv{l cost and expense which City will incur due to such violations by 
reason of its inspections, issuance ofcharges!Uld other costs, 

If City initiates notice. of a charge under this Section, Ltcensee may appeal such charge to 
SFMTA's Director of Transportation within fourteen (14) days of the notice with eVidence 
supporting Licensee's claim for relief from the charge iinposed. SFMT A's Director·of 
Transportation will respond within fourteen (14) days. Any failure of SFMTA -is Director of 
Transportation to respond within the fourteen (14) day period shall be deemed a :r,:ejection of 
Licensee's claim for relief from the charges imposed. The provisions of Section 46 of the 
Towing A~eement shall-not apply to ~barges imposed under this Section. 

;_,. ___ - -
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City's right to impose the foregoing charges shall be in addition to and not in lieu of any and 
all other rights under this Lict;mse or at law or in equity; provided, however, that City agrees that 
once it has declared an "Event ofDefaulf' pursuant to Section 17· of this License, it will no · 
longer inwose any new charges with'1;"espect to such default. City shall have no obligation to 
Licensee to impose charges on or otherwise take action against any other person. 

7. ALTERATIONS 

7.1 Licensee's Alterations, Licensee shall notmake, nor cause or suffer to be made, any 
alterations, installations, improvements, or additions to any improvements or to the Premises. 
(including demolitio:tl: or removal), installations, additions or ;improvements to the Premises, 
in~luding but not l:intlted to the installation of any appurtenances· or trade fixtures affixed to the 
Prem.i&es~ constructed by or on.behalf of Licensee pursuant :to the Towing Agr~ent, or any 
trailers; signs, roads, trails, driveways, parking areas, curbs, walks fences walls, stairs, poles, 
plantings or landscapin& (collectively, "Improvements" or Alterations, 11 which words are 
intercbangeable as used in tliis Lfoense) without first obtaining CitYs written approval and any 
required approvals of regulatory· agencies having jurisdiction over the Premises. All AJ.terations 
shall be done at Licensee's expense in accordance with plans and specifications approved by 
City, only by duly licensed and bonded contractors or mechanics approved by City, and subject 
to any conditions that Cityma.yre&sonablyimpose. City may requii:e Licensee, at Licensee's . 

· expense, to obtain the prior written approval of City's Am Commission with respect to any 
Alterations, to the extent the Arts Commission has jurisdiction over the design of such proposed 
alterations under City's Chlirter Section 5.103. All Alterations shall be subject to the following 
conditions: 

7.1.1 All Alterations shall be consttucted.in a good and workerlike manner-and in 
compliance with all applicable building, zoning and other laws, and in compliance with the terms 
of and the conditions imposed in any regulatory approval; 

. 7.1.ZAll Alterations shall be performed with reasonable dispatch, delays beyond the 
reasonable control of Licensee excepted; and 

7.1.3 At.th,e completion o;fthe construction of the Alterations, Licensee shall furnish 
one (1) set of "as-built" drawings of the same made on or to the Premises. Unless otherwise 
stated as a condition of the regulatory :approval, this requirement may be fulfilled by the 
submittal after completion of the Alterations of a hand-corrected copy of the approved permit 
drawin$(s). -

7-.:J Title to Improvements. Except for Licensee's Personal Property (as defined in 
Section 7 .3), or as may be specifically provided to the contrary in approved plans, all Alterations, 
equipment, or other property attached or affixed to or installed in the Premises at the 
Commencement Date or, by Licensee with the advance approval of City during the Term, shall, 
at City's ·sole discretion, remain City's property without compensation to Licensee or be removed 
at the termination of this License. Licensee may not remove any such Alterations ~t any time 
during or idl:er the Term unless City so requests pursuant to Section 23 [Surrender of Premises], 
below. 

· 7 .3 . Licensee's Personal Property. All furniture, trade fixtures, office equipment and· 
articles of movable personal property installed in the Premises by or for the account of Licensee, 
without ~xpense to City, and th.at can be removed without strucfqral or other damage to the 
Premises (collectively, "Licensee's Personal Property") shall be .and remain Licensee's property. 
Licensee may re.inove Licensee's Personal. Property at any time during the Term, subject to the 
provisions of Section 23 [Surrender of Premises], below. Licensee sliall pay any taxes or other 
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impositions leviecl or assesse.d upon Licensee's Personal Property, at least ten {10) days prior to 
delinquency, and shall deliver satisfactory evidence of such payment to City upon request. . 

7A City's Alterations of the Building and Building Systems. City reserves the 
right at any time to make alterations, additions, repairs, deletions or ll:nprrivem.ents to the 
comnion areas of the P:t;emises or any other part of the Building or the heating, ventilating, air 
conditioning, plumbing, electrical, fire protection, life safety, security and other mechanical, 
electrical and communications systems located at the ~remises {"Building Systems"), provided 
that aµy such alterations or additions shall not materially adversely affect the functional 
utilization·ofthe Premises foi;the Permitted Use set forth in Section 6.1 [Permitted Use]. 

7.5 Reme>val of.Alterations. At Cit:ys election made il1 accordance with this Section 
7 .5, Licensee shall be obligated at.its own expense to remove and relocate or demolish and 
remove {as Licensee may choose) any or all Alterations which Licensee has tnade to the . 
P~emises, facludin& witbput limitation all .telephone wirinp and equipment installed by ~icensee. 
Licensee shall repm, at its own expense, in good workerlike fashion any damage occasioned 
thereby. ' 

7~5.1 Notic.e of Removal Prior to. the termination of this License, City shall give 
written notice to Licensee specifying the Alterations or portions thereof that Licensee $.all be 
required to remove and relocate or demolish and remove from the Premises, in accordance with 
this Section 7.5 (herein "Notice of Removal"). If termination is the result ofloss or destruction 
of the Premises or any improvements thereon,. City shall deliver said Notice of Removal to 
Licensee within. a reasonable time after the loss or destruction. If Licensee fails to :complete such 
demolition orremoval on or before the termination of this License, City may perform such 
rem.oval or demolition at Licensee's expen8e, and Licensee shall reimburse City upon demand 
therefor. · 

75.~2 Removal of Non-Permitted Improvements. If Licensee constructs any 
Alterations to the Premises without City's prior written consent or without complying with this 
Section 7, then, in addition to any other remedy available to City, City may requii-e Licensee to 

· remove, at Licensee's expense, any or all auch Altetations and to repair, at Licensee's expense 
and in good workerlike fashion, any 4amage occasioned thereby. Licensee shall pay any special 
inspection fees required by the City of Daly City for inspecting any Alterations performed by or 
for Licensee without required permits. · . · · 

7.5.3 Alterations NofSubject te> Removal. In conjunction with a request to make an 
Alteration under Section 7.1 above, Licensee may submit a request for a City determination of 
whether a proposed Alteration would or would not be required to be removed upon expiration or 
termination of this License. Licensee acknowledges that such a detenn,ination will be based, in 
part, on whether Prologis would require the removal of the proposed Alteration upon expirati.on 
or termination of the Lease. This Section 7.5.3 shall not apply to Alterations that are required by 
any regtilatory authority to conform the Premises or any bUilding thereon.to a requirement of 
statute, ordinance or regulation. . 

8. REPAIRS AND MAINTENANCE 

8.1 Licensee's Repairs. Licensee shall maintain, at its sole expense, the Premises in good 
repiili and working order and in a clean, secure, safe.and sanitary condition. Licensee shall 
promptly make all repairs and replacements: {a) at its sole expense, {b) by licensed contractors or 
qualified mechanics approved by City, ( c) so that the same shall be at least equal in quality, 
value and utility to the original work or installation, {d) in a manner and using equipment and 
1U4terials that will not interfere with or impair the use or occupation of the Premises, and ( e) in 
accordance with the Lease and all aP,plicable laws, rules and regulations (collectively, 
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0Applicable Law11
). Licensee hereby waives all rights to make repairs atCity's expense under 

Seetions 1941 and 1942 ofthe California Civil Code or under any similar law, statute or 
ordinance now or hereafter in effect. 

8.1.1 Removal of Refuse. All r~fuse, including tires, non-salvageable vebiQle parts and 
litter, shall be .removed from the P.remisea on a regular basis. by an authorized refuse collection 
company. All trash areas shall be effectively screened from view and maintained in orderly· 
manner. All trash and refuse conWn~ shall be maintained.in approved Qiclosures. 

8.1.2 Storm Water Pollution Preventi,on. Licensee agrees to effect mechanisms to 
control ·stormwaterpollution at the Preniises to the re1¥3onable satisfaction of City, which 
mechanism may include (by way of exampl<;: and not limitation) good housekeeping and 
materials management practicest preventing tun-on and. run-off from materials storage areas, 
maintenance areas, or areas where contaminants may be present, installation and maintenance of 
catchments or absorbent pads in stormwater drains located at or servicing the Premises, or other 
pollµtion prevention practices appropriate to the facility and operations. Documentation of 
Licensee's pollution prevention practices shall be provided as part of the Approved Operations 
Plan. Licensee shall comply.with all stormwater pollution control regulations applicable· to the 
Property, and shall prepare and subnrit all stormwater pennit applications and storm.water 
pollution control ptans required for the Premise~ under any Applicable Law on or before th_e 
forty-fifth { 45th) day immediately following the Commencem:ent.Date. 

8.1.3 Repair of Any Damage. In the event that da:inage to any of the improvements to 
the Prenp,ses which are Licensee's obligation to maintain by reason of ordinary wear and tear or 
deterioration results in SU.ch improvements Iiot meeting the standard of maintenance. required by 
City for such uses as Licensee is making of the Premises, then Licensee shall have the 
independent responsibility for, and sball prot,nptly undertake such maintenance or repair and 
complete the same with due diligence. If Licensee fails to do so after reasonable notice in 
writing from City; then in addition to any other remedy available to City, City may make such 
maintenilnce or repairs and Licensee·sha:ll reimburse City therefor. Work performed by the City 
pursuant to this Section 8.l.3 shall not be subject to any abatement of the Base Fee. The City, in 
its sole discretion, may obtain reimbursement for damages from Licensee's Letter of Credit 
required by Section 12.2 of the Towing Agreement ("Security Deposit"). Sho:uld the City optain 
reimbursement for damages from the Security Deposit, Licensee shall promptly restore the . 
Security Deposit to its original amount. · 

8.2 Approved Operations Plan •. The 2005 Operations Plan approved by City pursuant to 
the Towing Agreement shall be revised for the Premises as follows. Within sixty (60) days of 
the Commencement Date: City shall reviewi:he proposed Operations Plan for 2650 Bayshore 
previously submitted by Licensee to City, and either approve it as submitted or request revisions. 
Licensee shall respond to a request for revisions within twenty (20) days. City shall have fifteen 
(15) ~ays to either ~pprove the revised <?J?erations Plan ~.submitted, submit fu:ther requests for 
revisions, or .respond to requests for revisions. Each reVJ,s10n must reflect tracking of document 
versions,. including the date and source of revisions~ and each exchange of versions between the 
parties shall be accompanied by an executed document substantially in the form of Appendix B 
to. the Towing Agreement. The Operations Plan approved by City for the Premises shall be the 
"Approved Operations Plan''. 

9. LIENS AND ENCUMBRANCES 

9.1 Liens. Licensee shall keep the Premises and the rest of the Property free from any Hens · 
arising out of any work performed, m~erial furnished or obligations incurred by or for Licensee, 
In ·the event Licensee does not, within twenty (20) days following the imposition of any such 
lien, cause the lien to be ~eleased ofrecord by payment or posting of a proper bond, City shall 
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have, in addition to all other remedies, the right, but not the obligation, to cause the lien to be 
released by such means as it shall deem proper, including, but not limited to, payment of the 
claim giving rise to such lien. All. such sums paid by City and all ex:penses reasonably incurred 
by it in connection therewith (including, without limitation, re:asonable attorneys' fees) shall be 
payable to City by Licensee within thirty (30) days of demand by City. City shall have the right 
to post on the Premises any notices that City may. deem proper for the protection of City, the 
Premises from mechanics' and IIiaterlalmen's liens. Licensee. shall give to City at least fifteen 
(15) days' prior written notice of coonnencement of any repair or construction. on .the Premises. 

9.2 Encumbrances. Licensee·sball not create •. permit or suffer any liens or encumbrances 
affecting any portion of the.Premises, the Property or City's interest therein or under this License. 

10. UTILITIES AND SERVICES 

10.1 U:tilities and.Services. Sewer, water, janitor serVice~ telecommunications services and 
any other utilities (other $an gas and electricity) or services shall be acquired and paid by 
Licensee, including the initial hook up to said utilities and services. City shall provide electricity 
and gas to th,e Premises, and on a quarterly basis, Licensee shall reimburse City in an amount 
equal to the lesser of (i) $3,000 per month, and (ii) fifty-nine and on:e-halfpercent (59.5%) of the 
gas and electricity charges incurred by City for the Property dQring such month. Licensee shall 
deliver such quarterly utility reimb'ursements to City within thirty (30) days of receiving City's 
invoice therefor, which shall include reasonable evidence of the gas and electricity charges 

. incurred by City for the Property. If the Commencement Date oec~ on.a day other than the 
first day of a quarterly period, then the utility reimbursement to City for such fractional quarterly 
period shall be prorated based on a ninety (90) day quarter. 

10.2 Utility Maintenance. Licensee shall be obligated, at its sole cost and expense, to 
repai.t. and maintain in good operating condition all utilities located within the Premises and all 
utilities installed by Licensee (whether within or outside the Premises). If Licensee requests City 
to perform such maintenance·or repair, whether emergency or routine, City may charge Licensee 
for the cost of the work performed at the th,en prevailing standard rates, and Licensee agrees to 
pay said charges to City promptly upon billin.g. Licensee shall pay for repair of utilities focated 
outside the Premises (regardless of who installed the same) which are damaged by or adversely 
affected by Licensee1s use of such utility and shall be responsible for all damages, liabilities and 
claims Prising therefroni. The parties agree that any and all utility improvements shall become 
part of the realty and are not trade fixtures. . 

11. COMPLIANCE WITH LAWS AND RISK MANAGEMENT REQUIREMENTS 

11.1 Compliance with Laws. 

11.1.1 Licensee shall promptly comply, at.its sole expense, with all present or future 
laws, judicial decisions, orders, regulations and requirements of all government&! authorities 
relating to the Premises or the use or occupancy thereo~ whether in effect at the time of the 
execution of this License or adopted at any time thereafter and whether or not within the present 
contemplation of the parties. 

11.1.2 Licensee further understands and agrees that it is Licensee's obligation, at its 
sole cost, to cause the Premises and. Licensee's uses thereof to be conducte4 in compliarice with 
'the Americans With Disabilities Act, 42 U.S.C.A.§§ 12101 et seq. and any other disability access 
laws, rules; and regulations. Licensee shall not be required to make any structural alterations in 
order to comply with such laws unless such alterations shall be occasioned, in whole or in part, 
directly or indirectly, by Licensee's Alterations, Licensee's manner of using the Premises1 or any 
act or omission of Licensee, its Agents or Invitees. Any Alteration made by or on behalf of 
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Licensee pursuant to the provisions ofthis Section shall comply with the provisions of Section 
8.1 [Licens.ee's Repairs], above. 

· 11.1.3 Licensee shall comply with all Fire Code requirements in its use and occupancy 
of the. Prennses. · · . 

ll.1.4 The parties acknowledge and agree' that Licensee's obligation to comply with all 
laws as provided herein is a material pait of the bargained for consideration under this License. 
Licensee's obligation under this Section shall include, without limitation, the responsibility of . 
Licensee to comply with Applicable Law by making substantial or structural repairs and 
modifications to the Premises (including any of Licensee's Alterations), regardless o±: among 
other factors, the relationship· of the cost of curative action to the fee under this License, the 
relative benefit of the repairs to Licensee or City·and the degree to which the curative action may 
interfere with Licensee's use ot enjoyment of the Premises. This section shall not apply to any 
non-compliance with laws relating to changes in use. or configuration of the Premi::;es requested 
by City. . 

· 11.2 Re~atory Approvals. 

11.2.1 Responsible Party. Licensee understands and agrees that Licensee's use ofthe 
Premises and construction of any Alterations permitted hereunder may requite authorizations, 
a~provals or permits from gov~ental re~~tory agencies withjurisdiction over the Premises. 
Licensee shall be sole1y responsible for obtanung any and all such rc;igulatory approvals. 
Licensee shall not seek any regulatory approval without first obtammg the written consent of 
City hereunder. Licensee shall hear all costs associated with applying for and obtaining any 
necessary or appropriate regulatory approval and shall be solely responsible for satisfying any 
and all conditions imposed by regulatory agencies as part of a regulatory approval, other than 
any condit;ions that may arise out of Hazardous Materials in, ·on, or under any part ofthe 
Building·or other portion of the· Premises that were present immediately prior to May 1, 2013, to 
the extent that such regulatory conditions relate to property conditions eXisting at such tinie, and 
except to the extent that the regulatory c<>ndi.tions relate to. Licen::;ee's exacerbation of any pre;. 
existing condition; provided; however, tb!lt City shall not be required to engage in any work or 
incur any costs necessary to secure any .regulatory approvaj. or satisfy any condition imposed by 
a regulatory agency. Any fines or penalties levied as a result of Licensee's failure to comply with 
the terms and conditions of any regulatory approval shall be immediately paid and discharged by 
Licensee, and City shall have no liability, monetary or otherwise, for any such :fines or penalties. 
As defined in Section 18.2 herein, Lic.ensee shall Indemnify City and the other Indemnified 
Patties hereunder against all Losses ariSing in connection with LlceflSee's failure to obtain' or 
comply with the terms and conditions of any regulatory approval. 

ll.2.2 City Acting as Leasehold Owner of Real Pruperty. Licensee fiirther 
understands and agrees that City is entering into this License in its capacity ·as a leasehold owner 
with a proprietary interest in the Premises and not as a regulatory agency with police powers. . 
Nothing in this License shall limit in any way Licensee's obligation to obtain any required . 
approvals from City departments, boards, agencies, .or coII)Illissions having jurisdiction over the 
Premises or Licensee's activities at the Premises. By entering into this License, City is in no 
way modifying or limiting Licensee's obligation to cause the Premises to be used and occupied in 
accordance with all Applicable Law, as pro\lided further above. 

11.3 Compliance with City's Risk Management Requirements. Licensee shall not do 
anything, or pennit anything to be done, in or about the Premises which would be prohibited by 
or increase the rates under a standard form fire inSurance pplicy or subject City to potential 
premises liability. Li~ee shall faithfully observe, at its expense, any and all requirements of 
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City'S: Risk Manager with respect to Licensee's use and occupancy of the Premises, so Jong as 
such requirements do not unreasonably interfere with Licensee's use of the Premises. 

12. S~ORDINATION 

This Licen.se is and shall be subordinate to the Lease (illcluding PJ;ologis' righta and City's 
. obligation.s thereunder) and any reciprocal easement agreement, ground lease, facilities lease or 
other underlying leases or licenses and the lien of any mortgage or deed of trust, that may now 
exist or 'hereafter be execµte.d affectjng .the ·PropQ!fy, or any pmt t:lJ,ereo~ or Citis interest therein. 
Notwith$tanding· the foregoing, City or the holder shall have the right to subor9inate any such 
interests to this License, License~ agrees~ however, to· execute and deliver,. upon demand by City 
and in the fqrm reqµes,ted· by qty, i.µiy additional documents evidenciqg the priority or 
subordination ofthis License. · · 

13. INABILITY TO PERFORM 

If City is unable to perfonn or.is delayed in performing any of City's obligations under this 
License,. by reason of acts of God, .accidents, breakage, repairs, strikes, lockouts, other labor 
disputes, protests·,. riots, demonstrations, inabiHty to obtain utilities or materials or by any other 
reason beyond City's reasonable control, no such inability or delay shall constitute an actual or 
constructive evicti.pn, in whole or in part, or entitle Licensee.to any abatement or diminution of 
fee or relieve Licensee from any ofits obligations under this License, or impose any liability 
tipon City or its Agents by reason of inconvenience, annoyance, interruption, injury or loss to or 
interf~ence with Licensee's business or use and occupancy or quiet ~joyment of the Premises 
or tUIY loss or damage occasioned thereby, Lice.nsee her~by waives and releases any right to 
terminate this License unqer Section 193 2, subdivision. 1 of the Califorilia Civil Code or any 
siinilar law, statute or ordinan,ce now or hereafter in effect. 

14. DAMAGE AND DESTRUCTION 

14.1 Damage and DestIJiction. If all or any portion of the Premises is damaged by fire 
or other casualty, City sh;lll have no obligation t() repair the Premises, City ~hall provide 
Licensee with a cqpy of the no.lice City receives from Prologis of Prologis' estimated time to 
restore such damage (the ''Prologis Repair Notice") within ten (10) days of City's receipt of the 
Prologis Repair Notice. If the damfige is not repaired within thirty (30) days, or the. damage 
reasonably prevents Licensee from using a portion of the Premises in excess of 250 square feet, 
Licensee sh~ be. entitled to a proportionate reduction of the Base Fee until the damage is 
repaired. · · 

· If the restoration time set forth in.the Prologis Repair Notice (the "Repair Period") is 
estimated to exceed two hundred ten (210) days; City shall have the right to terminate this 
License by delivering written notice of such termination to Licensee within thirty (30) days of 
City's delivery of the Prologis Repair Notice to Licensee, in which event this License shall 
terminate· as of the date specified in su~h tennination notice. . . 

. If at anytime during the last twelve (12) m.ori.thsofthe Tenn of this License all or any 
portion of the Premises is damaged or ·destroyed, then. Licensee may temrlnate this License by 

. giving written notice to City ofits·electi.oii to do so within thirty (30) days after the d~.te of the 
occurrence of such dlµnage; provided, however, Licensee may terminate only if such damage or 
destruction substantially impairs its use or occupancy of the .Premises for· general office. 
purposes. The effective date of tennination shall be specified in the notice of termination. which 
'date shall not be more than thirty (30) days frpro. the date of the notice. 
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14.2 City Repairs .. Notwithstanding anything to the contrary in this License, City 
shall have no obligation to r.epair the Premises in the event the dan;iage or destruction, and in no 
event shall City be required to reprur any damage to Licensee's Personal Property or any 
paneling, decorations, railings, tl0<;>r coverings, or any Alterations insb!lled or maqe on the 
Premises by or at the expense of Licensee. 

14.3 Termination by City. In the event the Premises are substantially damaged or 
destroyed, Prologis intends to restore :the Premises pursuant to the Lease, and City intends to use 
the restored Premises for public purposes inconsistent with this License, City may tenninate this 
License upon written notice to Licensee. · 

14.4 Licensee Waiver, City and Lfoensee intend that the provisions of this Section 
govern fully in the event of any damage. or destruction and accordingly, Cify and Licen8ee each 
hereby waives the provisions of Section 1932i subdivision 2, Section 1933, subdivision 4, 
S(X:.tfon 1941, and Sectien 1942 of the Civil Code of California or under any similar law, statute 
or ordinance now or hereafter in effect, to the extent such provisions apply. 

15. EMINENT DOMAIN 

15.1 Definitions .. 

15~1.1 ''Taking" means a taking or damaging, 'including severance damage, by 
eminent domain, invtf!se condemnation or for any public or quasi-public use under: 11.lw. A 
Taking may occur pursuant to the recording of a tinal order of condemnation, or by voluntary 
sale or conveyance in lieu of condemnation or in settlement of a condemnation action. 

15:1.2 "Date of Taking" means the earlier of (i) the. date upon which title to the 
portion of the Premises taken passes to and vests in the condemner or (ii) the date on which 
Licensee is dispossessed. 

1?.1.3 "Awar~'t means all com.pens~ti~n, ~ums or anything or value paid, 
awarded or received for a Taking, whether pursuant to Judgment, agreement, settlement or 
otherwise. · · 

15.2 General If during the Term there is any Taking of all or any part of the Premises 
or any interest in this License, the rights and obligations of Licensee shall be deter.tnined 
pursuant to this Section. City and Licensee intend that the provisions hereof govern fully 
Licensee's rights in the event of a Taking and accordingly, Licensee hereby waives any right to 
terminate this License in whole or in part under Sections 1265.110, 1265.120, 1265.130 and 
1265.140 of the California Code of Civil Procedlire or under any similar law now or hereafter in 
effect. 

15.3 Total Taking; Automatic Terminl\tion. If there is a total 'raking of the 
Premises,. then this License shall tenninate as of the Pate of Taking. · 

.15.4 Partial Taking; Election to Terminate. 

15.4.1 If there is a Taldng of any portion (but less than all) of the Premises, then 
this License ·shall terminate in its entirety under either of the following circumstances: (i) if all of 
the following exist: (A) the partial Taking renders the remaining portion of the PremiSes 

· unsuitable for .continued µse bY. Licensee fur the pennitted uses described in Section 6~ l, {B) the 
condition rendering the Premises unsuitable either is not curable or is curable but neither City 
nor Prologis is willing or able to cure such condition, and (C) Licensee elects to t,erminate; or (ii) 
if City elects to terminate. 
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· 15.4.2 If Licensee ele~ts to terminate under the provisions of this Section 15, 
Licensee shall do so by giving written notice to the City before or within thirty (30) days after 
the Date of Taking, ~d thereafter this License shall terminate upon the later of the thirtieth (30th) 
day after such written.notice is given.or the Date of Taking. 

15.5 License Fee: Award. Upon tennination of this License pursuant to an election 
und~ Section 15.4 above, then: (j) Licensee's obligation to pay the Base Fee shall continue up 
until the date oftennination, an4 there.aft~ shall ·cease, except tha,t fee shall be·reduced as 
provided in Section 15.6 below for any period dUrlngwbich·this License continues in effect after 
the Date of Taking and (ii) City shall be entitled to the entire Award in connection therewith 
(including, but not limited to, any·portion of tht:i A. w&rd made for the value of Licensee's interest 
under Ws License), and Licensee sh.all have no claim again$t ·City for the value of any unexpired 
term of this Li9ense, provided that Licensee may make a separate claim for compensation, and 
Licensee·shall receive any Award made specifically to Licensee, for Licensee's r~location 
expenses or the :interruption of or i;lamage to Licensee's business or damage to Licensee's 
Personal Property. · 

15.6 Partial Taking: Continuation of License. ff there is a partial Taking.of the 
Pr.emises un4er circumstances where tbis Lic~e is p.ot tenniu,ated in its entir~ imder Section 
15 .4 above, then this License shall terminate as to the portion of the Premises so taken, but shall 
remain in full forc.e and effect as to the portion not taken, and the rights and obligations of the 
parties shall be as follows:·(a) the Base Fee shall be reduced by an amount that is in the same 
ratio to the Base. Fee as th~ area of the Premises taken bears to the µrea of the Premises prior to· 
the Date of Taking; and (b) City shall be entitled to the entire Award in connection therewith 
(includfu.g, bl.lt not limited to.; any portion-0f the Award made for the value of the License interest 
created by tlµs License), and Licensee shall have no claim against City for the value of any 
unexpired terzn of this License, provided that Li~ensee may make a separate clmm for · 
compensatio~ and Licensee shall ·receive any Award made spepifically to Licensee~ for 
Licensee's relocation expenses or the interruption .of or damage to Licensee's business or damage · 
to Licensee's Personal Property. . 

15. 7 Temporary Takings. Notwithstand1ng anything :to contrary in this Section, if a 
Taking occurs with respect to all or any part of the Premises for a limited period of time not in 
excess of one hundted eighty (180) consecutive days, this License shall remain unaffected 
thereby, and Licensee shall continue to pay all fees and to perfo~ all of the terms, conditions 
·and covenants of this License, ·In the event of such temporary Taking, Licensee shall be entitled 
to receive that portion of any Award t~resenting compensation for the use or occupancy_ of the 
Premises during the Term up fo the total fee owing by Licensee for· the period of the Taking, and 
City shall-be ·entitled to receive the balance of any Award. 

16. ASSIGNMENT AND SUBLETTING 

Lfoensee shall not directly ot indirectly (including, without limitation, bymei;ger, acqufaition or 
other transfer of any c9n:trollingintei:est in Licensee), voluntarily or by operation oflaw, sell, 
assign, encumber, pledge or otherwise transfer {collectively, ''Assignment'') any part of* 
interest in or rights with respect to the Premises, or permit any portion of the Premises to be 
occilpied by· anyone other than itself, or subl'='t or license any portion of the Premises 
(collectively, nsublettin,g"), without City's prior written consent in each instance, as provided 
herein. 

11. DEFAULT; REMEDIES 

17.1 Events of Default. Any of the following shall constitute an. event of default by 
Licensee hereunder: · , 
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· 17.1.1 A failure to pay the Bas~ Fee or any other amount payable under this 
License when due, and ~µch failure continues for three (3) days after the date· of written notice by 
City. However. City sball not be required to provide such notice with respect to more than two ·. 
delinquencies and any such failure by Licensee after Licensee has reeeived two (2) such notices 
shall constitute a default by Licensee hereunder without any further action by City or opportunity 
of Licensee to :cure except as may be required by Section 1161 of the California Code of Civil 
Procedure .. 

17 .1.2 A failure to comply with any other covenant, condition or representation 
underthis License and such failure continues for fifteen (15) days after the date of written-notice 
by City, :provided that if such default is not capable of cure within such fifteen (15) day period, 
Licensee shall have a reasonable period to complete such cure if Licensee proniptly undertakes 
actioµ to ewe s:uch default within such 15-day period and thereafter diligently prosecutes the 
same to completion within sixty ( 60) days after the receipt ofnotice of default from City. City 
shall not be requii;ed to provide such notice with. respect to more than two defaults and after the 
second notice any subsequent. failure by Licensee shall constitute an event of default hereunder; 

17.1.3 A vacation or abandonment of the Premises for a continuous period in 
excess of five (5) busiriess days; · 

~ 7.1.4 An uncured event of default under the Towing Agreement; o:r 

17.1.5 An appointmCJ?,t of a receiver to tak~ possession of all or substantially all 
of the assets of Licensee, or an assignment by .Licensee for the benefit of creditors, or any action 
taken or suffered by Licensee under any insolvency, bankruptcy, reorganization, moratorium or 
other debtor relief act or statq.te, whether now existing or hereaftet amended or enacted, if any . 
such receiver, assignment or,action is not releas~, discharged; dismissed or vacated within sixty 
(60) days. 

· ·17.2 City Rights Upon Default. Upon the occurtence of an event of default by 
Licensee, City shall have the right to terminate the License in addition to the following rights and 
all other rights and remedies available to City at law or in equity; 

17.2.1 The rights and remedies proVided by California Civil .Code Section 1951.2 
(damages on termination for breach), including, but not limited to, the right to termiµate 
Licensee's right to possession of the Premises and to recover the worth at the time of award of 
the amount by which the unpaid Base Fee for the balance of the Term after the time of award 
exceeds the amolint ofrental loss for the same period that Licensee proves could be reasonably 
avoided, as computed pursuant.to subsection (b) of such Section 1951.2. City's effortS to 

·mitigate the damages caused by Licettsee1s breach of this License shall not waive City's rights to 
recover damages upon termination. . 

17.2.2 The rights and remedies: provided by-California Civil Code Section 1951.4 
(continuation oflease after breach an<l abandonment), allowing City to continue this License in 
effect and to enforce all, its rights and remedies under this License, including the right to recover 
the Base Fee as it becomes due, for so long as City does not terminate Licensee's right to 
possession, if Licensee has the right to sublet or assign, subject only to reasonable lirilitations. 
For purposes hereo:t: none of the following shall constitute a termination of Licensee's right of 
possession: acts of maintenance .or preservation; efforts to relet the Premises or the appointment 
of a receiver upon City's· initiative to protect its interest under this License; withholding consent 
to an Assignment or Sublicense, or terminating an Assignment or Sublicense, if the withholding 
or termination does not violate the rights of Licensee specified in subdivision (b) of Callfomia 
Civil Code Section 1951.4. If City exercises its remedy under California Civil Code Section 
1951.4, City may from time to time sublet or license the Premises or any part thereof for such 

... _ t 
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term or terms (which may extend beyond .the Term) and at such rent or fee and upon such other 
terms as City may in its sole discretion deem advisable, with the right to make alterations and 
repairs to the· Premises. Upon each such subletting or .sub licensing, Ljcensee shall be liable for 
Base Fee and any other amounts due hereunder, as well as the. cost of such subletting or 
sublicensing and such alterations and repairs incurred by City and the amount, if any, by which 
fee owitig hereunder for the period of such subletting or sublicensing (to the extent such period 
does not exceed the Term) exceeds the amount to be paid as rent or fee for the Premises for such 
period pursuant to such subletting or sublicensing. No action taken by City pursuant to this 
subsection shall be deemed a waiver of any defaitlt by Licensee,. or to limit City's right to 
terminate this 'License at any time. · 

. 17.2.3 The right to have a receiver appointed for Licensee upon application by 
City to take possession of the Premises and to apply any fees or rental collected :from the 
Premises an:d to exercise all other rights and remedies granted to City pursuant to this License. 

17.3 City's Right.to Cure Licensee's Defaults. If Licensee defaults in the 
performance of any of its obligations under tbis License, then City may, at its sole option, 
remedy such default for Licens~'s account and at Licensee's expense by providing Licensee with 
three (3) days' prior written or oral notice of City's intention to cure such de:(ault (except that no 
such prior noti.00. shall be required in the event of an emergency as determined by City). Such 
action by City shall not be construed as a waiver o'f such default or any rights or remedies of 
City, and nothing herein shall .imply any duty of City to do any act that Licensee is obligated to 
pei;fonn. Licensee shall pay to City t).pon demand, all reasonable.costs, damages, expenses or 
liabilities inctirred by City, hi.eluding, without limit.ation, .reasonable attorneys' fees, in 
remedying or attempting to remedy such default. Licensee's obligations under this Section shall 
survive the termination of this License. 

18. WAIVER OF CLAIMS; INDEMNIFICATION 

18.1 Limitation on City's Liability: Waiver of Claims. Except as provided for in 
Sections 24.3 and 24.8, below, City shall notbe responsible for or liable to Licensee, and 
Licensee hereby assumes the risk of, and waives and releases City and its Agents from all 
Claims (as de:l:fued below) fort any injury, loss or damage to any person or ·property in or· about 
the Premises by or from any ca~e whatsoever including, without limitation, (i) any act or 
omission of persons occupying adjoin:iilg premises or any part of the Building adjacent to .or 
connected with the Premises :which are not occupied by Cityi (ii) theft, (iii) explosfon, fire, 
steam, oil, electricity, water, gas or rain, pollution or contamination, (iv) stopped, leaking or 
defective Building Systems, (v) Building defects~ and (vi) any other acts, omissions or causes. 
Nothing herein shall relieve City from liability caused solely and directly by the gross . 
negligence or willful misconduct of City or its Agents, b~t City shall not be liable under any 
circumstances for any consequential, incidental orpunitive .damages. 

18.2 Licensee's Indemnity. Except as provided for in Sections 24 .. 3 and 24.8, below, 
Licensee, on behalf of itself and its successors and assigns, shall indemnify, defend and hold 
harmless ("Indemnify") the City and County of San Francisco, including, but not limited to, all 
ofits boards; commissions, departments, agencies and other' subdivisions, and Prologi.s, and all 
o.f their Agents,. and their respective heirs, legal representatives, successors and assigns. . 
(individually and collectively, the· "Indeumified Parties"), and each of them, from and against 
any and all liabilities, losses, costs, claims,judgments, settlements, damages, liens, fines, · 

. penalties and expense$, including, without limitation, direct and vicarious liability of every 
kind (collectively, "Claimsii), incurred in. connection with ·or .arising in whole ·or in part from: 
(a) any accident, injury to or death·of a person, including, without limitatio~ employees of 
Licellf!ee, or loss of or damage to property, howsoever or by whomsoever caused, occurring in 
or about the Property; (b) any default by'Licensee in the observation or perfonnance of any of 
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the terms, covenants or conditions of this License to be observed or performed on Licensee's 
· part; ( c) the use or occupancy or manner of use or occupancy of the Premises by Licensee, its 
Agents or Invitees or any person or entity claiming through or under any of them; ( d) the 
condition of the Premises; (e} any construction or other work undertaken by Licensee on the 
Premises whether before OJ:" during the Tenn of this License; or (f) any acts, omissions or 
negligence of Licensee, its Agents or Invitees, in, on or about the Premises oi:- the Property, all 
regardless of the active or passive negligence o~ and regardless of whether liability without 
fault is. imposed or sought to be imposed o~ the Indemnified Parties~ except to the extent that 
such Indemnity is void or otherwise un~forceable under any Applicable Law in effect on or 
validly retroactiv~ to the date of thi,s License and further except orily such Claims as are caused 
excltisively by the willful misconduct or gross negligence pf the Indemnified Parties. The 
foregoing Indemnity shall include, without limitation,. reasonable fees of attorneys, consultants 
and experts and related costs and the Indemnified Party~s costs of investigating any Claim. 

. Licensee specifically acknowledges and agrees that it has an immediate and indepen.dent 
obligation to defend the Indemnified Parties from any claim which actually or potentially falls 
within this indemnity provision ·even if such allegation.is or may be groundless, fraudulent or 

· false, which obligation arises· at the time such claim is tendered to Licensee by an Indemnified 
Party and continues at all times thereafter. Licensee's obligations under this Section shall 
survive the termination of the License. 

19.INSURANCE 

19.1 Licensee's Insurance; Licensee, at its sole cost; shall procure and keep in effect 
at all times during the Tenn insurance fat the Premises iii the form and amounts and.under the 
terms and conditions .specified in the Section 11 of the Towing Agreement [Required 
Insurance]. . . . 

· 19.2 Licensee's Personal Property. Licensee shall be respon.Sible, at its expense, for 
separately insliring Licensee's Persorial Property. . 

i.9.3 Clty's Self~uram:e.. Licensee acknowledges that City self-insures against 
casualty, property damage and public liability risks and agrees that City may at its sole 
election,, but shall not be required to,. catry any third party insurance with·respect to the 
Premises or otherwise. 

19.4 Waiver of Subrogation. Notwithstanding anything to the contrary contained 
here~ to the extent permitted by.Licensee's policies of insurance and any third party insurance 
that City elects to carry with regpect to the Premises, City and Licensee each hereby waive any 
right of recovery against the other party.and against any other party maintaining a policy of 
insurance covering the Premises or the contents, or any portion thereo~ for any loss or damage 
maintained by such other party With respect to the Premises or any portion thereof or the · 
conten~ of the same or any openition ther~ whether or not such loss is caused by the fault or 
negligence of such other party. If any policy of insurance relating to the Premises carried by . 
Licensee does not permit-the foregoing waiver or if the coverage under any such policy would 
be invalidated due to such waiver, Licensee shlill obtain, if possible, from the insurer under 
such policy a waiver of all rights of subrogation the insur~ might have against City or any 
other par:ty maintaining a policy of insurance covering the same loss, in connection with any 
claim, loss or damage covered by such policy. 

20. ACCESS BY CITY 

City reserves for itself and any of its designated Agents, the right to enter the Premises at all 
reasonable times, with: or without advance notice, including, without limitation, in order to (i) 
oversee or inspect Licensee's operations or conduct any business with .Licensee; (ii) show the 
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Pri;mrlses to prospective Licensee·s or other interested parties, to post notices of non
responsibilit;y, to conduct any environmental audit of Licensee's use of the. Premises, to repair, 
alter or improve any part of the Building, Building Systems or the Premises, and for any other 
lawful purpose; or(lli) whenever City believes .that emergency access is required. City shall 
have the right to use any means that it deems proper to open doors in an emergency in order to· 

· obtain access to any part of the Premises, and any such entry shall not be construed or deemed to 
be a forcible· or unlawful entry into ot a detainer of, the Preri:tises, or an eviction; actual or . 
cortstructive, of Licensee from tlie Premises or any portion thereof. Licensee shall not alter any 
lock or install any new or additional)ock:ing devices without the prior written com;ent of City. 
City shall at all times have a key with which to unlock all locks installed .in the Premises 
(excluding Licensee's vaults, safes or special security areas, if any, designated by Licensee in . 
writing to City).. . 

21. LICENSEE'S CERTIFICATES 

Licensee, at any time, and.from time to time upon not less than ten (10) days' prior notice from 
City, shall execute and deliv~ to City or to any party designated by City a certificate stating: (a) 
that Licensee has accepted the Premises, (b) the Commencement Date and Expiration Date of . 
this License, ( c) that this License is unmodified and in full force and effect (or, ifthere have been 
modifications~ that the License is in full force and effect as modified and stating the 

· modifications);· ( d) whether or not there a.re then existing any defenses against the enforcement of 
any of Licensee's obligations hereunder (and ifso, specifying the same), {e) whether or not there 
are any defaults then existing under this License (and if so specifying the same), (f) the dates, if 
any, to which the, Base Fee and any other amounts owing under this License have been paid, and 
(g) any other information that may be required. · 

22. PREMISES MAJNTENANCE REQUIREMENTS 

Until the Approved Operations Plan is :finalized pursuant to Section 8.2, the "Maintenance Plan" 
shall mean the Maintenance. Plan attached as an exhibit to the 2005 Operations Plan approved by 
City pursuant to the Towing Agreemen~ modified as reasonably necessary (and with City) prior 
written consent to apply to the Pren;iises instead of the Pier 70 License Area, provided Licensee 
obtains City's prior written consent to such modification. Once the Approved Operations Plan is 
finalized pnrsuant to Section 8.2, the "Maintenance Plan" shall mean the· Maintenance Plan that 
is attached as an exhibit to the Approved Operations Plan. Licensee shall faithfully comply with 
the Maintenance Plan, and any violation of the Maintenance Plan shall be a violation of this -
Section 22. The Mamtenance Plan shall include, at a minimum~ the elements described in this 
Sectiort.22. 

22.1 Maintenance of Pavement Ucensee shall maintain the pavement in the 
Pr~es in. good condition, inclµding.~·vehicle and parts storage area, in order'to prevent · 
Releases of Hazardous Materials (as those tetms are defined below) into or -0nto the Premises, 
the remainder of the Property ... orthe environment. Licensee shall inspect the pavement at least 
quarterly and shall record in written form the dates and times of such inspections, the name or 
names Qf the persons conducting the inspections, and any damage discovered to the pavement 
and its location. Licensee shall promptly repair any cracked or broken pavement and shall 
report such damage and repair to City. City' shall have the right to enter and inspect the 
Premises from time to time to ·ensure Licensee's compliance w~th the terms of this License, 
including, without limitation, this Section 22.1 and Ses;tion 22.2 below. 

(a) Licensee must furnish at its own cost sealed concrete pads and 
. hazardous waste containment systems for removing and storing 
residual. fluids and batteries from vehicles; 
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(b) Licens~e shall clean up and remove all leaked or spilled fluids 
immediately upon discovery or upon notice by City in accordance with 
the· Maintenance Plan. 

(c) Licensee shall only store vehicles and parts in areas with pavement in 
good condition. Draining must take place on a sealed concrete pad 
with a containment system to collect residual fluids. 

( d) Licensee must ensure that paving, including :maintenance and repair, 
shall protect existing or future groundwater monitoring wells on the 
Premises. 

22.2 .Plan and Reporting. In addition to the requirements in Section 22.1 above, the 
Maintenance Pla,n shall proyide for ongoing inspection, ·~pill and drip response procedures, a 
maintenance schedule forpavementinaintenance and repair of cracks and other identified 
deficiencies, stafftraining prbtoc:Qls1 and supervised vide0 or photo documentation of initiiil 
surface conditions and exit surface conditions. In addition to pavement maintenance, the 
Maintenance Plan. shall include other property manag~ent protocols, including but not.limited 
to, maintenance of fencing,. lighting, signtige and permanent or temporary buildings. The 
Maintenance-Plan shall also inClude a reporting schedule, with submittal ofreports at least 
quarterly, documenting maintenance performed. Such reports shall include, the' following 
information: . 

(a) An initial survey of pavement condition as of May 1, 20.13~ · 

(b.) SU(face type and surface conditions at time ofrepair, including 
photographs of pre,.. i;md post:-repajr conditions;· 

( c) Repair proced'ure performed; 

( d) CostQf repairs perfonned; and 

( e) A final survey of pavement condition at the time· of termination of 
Term. 

23. SURRENDER OF PREMISES 

Upon the Expttation Date or other termination of the Term of this license, Licensee shall 
immediately peaceably quit and surrender to City the Premises together with all Alterations 
approved by City in good orcler and conditiop., free of debris and any Hazardous Materials 
deposited on the Premises on or after May l, 2013, except for normal wear and tear after 
Licensee's having made the last necessary repair required on its part under this License, and 
further except for any portion ·of the Premises condemned and any damage and destmction for 
which Licensee is not responsible hereunder. The Premises shall be surrendered free and clear of 
all liens and encumbrances other than liens and encumbrances existing as of the May 1, 2013, 
and any other encumbr~ces created by City. 

Immediately before the Expiration Date or other termination of this License, Licensee shall 
remove aU of License.e's Personal Prop·erty as provided in this License, and repair any damage 
resulting from the removal. Notwithstanding anything to the contrary in this License, City caµ 
elect at any time prior to the Expiration Date or withiri thirty (30) days after termination of this 
License, to require Licensee to remove; at Licensee's sole expense, all or part of Licensee's 
Alterations or other improvements or eqUipment constructed or installed by or at the expense of 
Licensee, or any vehicles that City may in its sole and absolute discretion authorize to be stored 
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on the Premis~ after termination of tbis License, together with any Hazardous Materials 
contained within such vehicles. 

Licensee shall .promptly remove such. items and shall repair, at its ~pense, any damage to the 
Premises·resulti.ng from the p¢ortnance of its removal obligations pursuant to this Section. 
Licensee's obligations' under this Section shall survive the Expiration Date or other termination 
of this License. Any items of Licensee's .Personal Property remaining fu the Premises after the 
Expitation Date or s0oner termination of this License may, at City's option, be deemed 
abandoned and disposed of in accordance with Section 1980 et seq. of the California Civil Code 
or in any other manner allowed by law. Any expenses or costs incurred by City to discharge 
liens, remove Licemiee's Personal Property or Alteration,s, or r~air any damage for which 
Licensee is responsible shall'be cbarg¢ ag~ Licensee's Security Deposit. 

Con:currentJy.with the sw;render of the Pr~ses; Licensee shall, if requested by City, execute, 
acknowledge and deliver to any instnunertt reasonably requested by City to evidence or 
otherwise effect the termination of Licensee's interest to the Premises and to effect such transfer 
or vesting of title to the Alterations or equipment which remain part of the Premises. · 

24. HAZARDOUS MATERIALS , . 

24.1 Definitions. As used hereii:l, the following terms shall have the meanings· set 
forth below: · · 

· 24.1.1 "Environmental Laws'' shall mean any pre8ent or future federal, state, 
local or adininistrative· law, rUle, regulation, order or requirement relating to Hazardous 
Material (including, without limitation, their generation, use, handling, transportation, 
pI'()duction, d~pgs~ discharge or storage), or to.-health and safety, industrial hygiene or the 
environment, including; without litirltation, soil, air and groundwater conditions,· including 
without limitation Article 21 of :the San Francisco Health Code. . .. .. . . 

, 24.i.2 "Hazardous Material" shali mean any material that, because of its quantity, 
concentration Qr physical or chemical characteristics, is at any tbne now or hereafter deemed 
by any federal, state or local governmental authority to pose a present or potential hazard to 
human health,: welfare or .safety or to. the environment. Hazardous Material inclq.des, without 
limitation, any material or substance listed or defined as a 1'hazardcms substari.c.e", or 
''pollutant'' or "contaminant" pursuant to the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 ("CERCLA'\ also commonly known as the 
"Super;fun.d'1 law), as amended, ( 42 U.S.C. Sections '9601 et seq.) or pursuant to the Carpenter-

. Presley-Tanner Hazardous Substance Account Act, as amended, (Cal. Health & Safety Code. 
Sections 2530.0 et seq.) or pursuant to the Hazardou8 Waste Control Law, as amend~ (Cal, 

. Health & Safety Code Sections 25100 et seq.) or pursuant to the Potter-Cologne Water Quality 
Control Act, as amended, .(Cal. Water Coqe Sections 13000 et seq.) or pursuant to Section 
25501(0) of the California Health and Safety Code; and petroleum., in.chiding crude oil or any 
fraction thereo~ natural ,giµ; or natural gas liquids, 

· · 24.1.3 ''Indemnify". shall mean, whenever any provision oftbis Section 24 
requires .a person or entity (the "Indemnitor'') to Indemnify any other entity or person (the 
"Indemnitee"), the Indemnitor shall be obligated to defend, indemnify, hold harmless and 
protect the Indemnitee, its officers, employees,· agents, stockholders, constituent partners, and 
members of its boards and commis~ions.illlrmless from and against any and all Losses arising 
dh'.ectly or indirectly, in whole or in part, out of the act, oinission, event, occurrence or 
condition with respect to which the Indemnitor is reql.J.ired to Indemnify such Indemnitee, 
whether such act, omission, event, occurrence or condition is caused by the Indemnitor or its 
agents, employees or contractors, or by any third party or ~y natural cause, foreseen or 

,_ .. _._ 
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unforeseen,; provided that no Inde.inmtor shall be obligated to Indemnify any Indemnitee 
against any Loss from the negligence ot intentional wrongful acts or o:missions of such 
Indemnitee, or such Indemnitee'-s .agents, employees or contractors, If a Loss is 3ttributable. 
partially to the.negligent orintentionallywrongfu1 a.Cts or. omissions of the Jndemnitee-(or its 
agents, employees or conttactors)1 such In.demnitee shall be entitled to Indemnification for that 
part of the Loss not attributable to such Indemnitee' s (or its agents, employees or contractors) 
negligent or intentionally wrong:ijtl acts or omissions. 

. 24.tA "Investigate andRem.ediate" (also ''Illvestigation'' and "Remediation") 
shall mean the undertaking of'any activities to detc:imrlne the nature and extent of Hazardous 
Material that may be located _in, ort, under or about the Pre!llises .or surrounding property or 
that has been, is being or threaten to be Released futo the environment, and to clean up, 
remoye, eonWn, treat, stabilize, monitoror otherwise control such Hazarcious Material. 

24.1.5 "Losses" shall mean any and all ciaims, demands, losses, damages, liens, 
liabilities, injuries~ deaths, penalties,. fines, lawsuits and other.proceedings, judgments and 
awards rendered therein, and costs and expenses, including, but not limited to, reasonable 
attorneys' fees. 

24.1.6 "Release11 when us-ed with respect to Hazardous Material shall include 
any actual, threatened o.r imminent spilling, leaking, pumping, pouring, emittmg, emptying, 
discharging1 injecting, escaping; foaching, dumping, or disposing into or inside the Premi.ses, or 
in, on, under or about any other part o~ the Premises or into the. environment. · 

24.2 No Hazardous Materials. Licensee covenants and agi;ees that ;neither Licensee 
nor any of its Agents, Employees or Invitees.shall cause or p~t any Hi;izardous Matttrial to 
be brought ttPOn, kept, used, stor~ gen:erat~ processed, produced, packaged, treated, 
emitted, discharged or disposed ofin, on or about the Premises, or transported to or from the 
Premises without the prior written consent of City, which consent shall not be unreasonably 

. withhel!i so long as Licensee demonstrates to City's rtmSonable satisfaction that SLJch 
Hazardous Material is necessary to Licensee's businessr will be handled in a manner which 
strictly complies with all Environmental Laws and will not materially increase the risk of fire 
or other casualty to the Premises~ and without the prior written consent of Prologis. City and 
Li.censee understand that the vehicles transported to 1;md stored at the Prop¢y will contain and 
may partially consist.of Hazardous Materials. Licensee shall :immediately notify City if and 
when Licensee learns or has reason to believe a Release of Hazardous Material on or about any 

. part of the Prentises or the remainder of the Property has occurred that may require any 
Investigation or Remediation. Licensee shall not be responsible for the safe handling of 
Hazardous Materials introduced on the remainder of the Property during the Term of the 
Towing Agreement by City or its Agents. 

Without limiting any other obligation of Licensee, if acts or omissions of Licensee 
results in any Haiardous Materi!tls Release or contamination of the Premises, Licensee shall, at 
·its sole expense, promptly take all action that is necessary to return the Premises to the 
condition existing prior to the introduction of such Hazardous Material in, on, under· or about 
the Premises; proVided that City approval of suqh actions shall first be obtained, which 

· approval shall not be unreasonably withheld so long as such actions couid not potentially have 
any material adverse effect upon the Premises. 

24.3 Licen~ee's Environm~ntal In~emnity. If Licensee breaches any ofits 
obligations contained in this Section 24, or, if any act, omission or negligence of Licensee, its 
Agents, Employees or Invitees, results in any Release of Hazardous Material in, 011 or under 
any part of the Premises, or the remainder of the Property or the Building, then, Licensee shall, 
on behalf of itself and its successors and assigns, Indemnify the City from and against all 
Cla)ms (including,. without limitatiop,, claims for injury to or death of a person, damages, 
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liabilities, loss_ es, judgments, penalties_ , fines, regulatory or administrative actions, damages for 
decrease in value of the Premises or the remainder of the Building or the Property, the loss or 
restriction of the use of rentable or usable space or of any amenity of the Premises, or the · 
remainder of the Building or the Property, damages arising from any adverse impact on 
marketing of any such space; restoration work required by any federal, state or local 
govenunental agency or political sub ill.vision because of Hazardous Material present in the soil 
or ·groundwater in; on or under the Premises, the-remainder ofib.e Property, or in any 
hnprovements, an4 SUlllS paid in settlement of ~laims, attorneys' .fees, consultari.ts1 fees and 
~xperts' fees and costs) arising during or after the Term of the Towing A.greeritent and relating 
to such breach or Release. The foregoing Indemnity includes, without limitation, costs 
incurred in connection with activities lindertaken to Investigate and Remediate anyRelease of 
Hazardous. M;aterial, and to restore the Premises or the remainder of the· Building or Property to 
their prior condition. This indemnification of City by Licens~ includes, but is not limited to, 
costs incurred in connection with any investigation of site conditions or any clean-up, 

. remediation, removal or restoration work !~uested ~~ ~rologis or required l>y any fed~al1 
state or local -governmental agen.cy or political subdtvtSlon because of Hazardpus Matenal 
present in the soil or groundwater in, on or under the Premises, the remaindet' of the Property 
or in any Alterations.·· Licensee's obligations hereunder shall survive the termi11ation of this 
License., Licens~'s obligations under this Secti,on do not include an indemnity for Claims 
arising as a result of HazlU'dous Materials (or other conditions alleged to be in violation of any 
Environmental Law) in, on, or under any part of the Premises or the remainder .of the Building 
or Property that were present prior to May 1, 2013, or to the extent that such Claims relate to 
conditions existing prior to May 1, 2013, except to the extent that Licensee exacerbates any 
pre-existing condition or introduce$ such Hazardous Materials or conditions. In the event any 
_action or proceeding is brought against City by reason of a claim arising out of any Loss, 
Claim, injury or damage suffered on or about the Premises or the remainder of the Building or 
the Prop!rty for which Licensee has Indemni6ed the City and upon written notice from the 
City,. Licensee shall at its sole expense .answer and otherwise defend such action or proceeding 
usillg coum1el approved in writing by the City. City shall have the right, exercised in its sole 
discretion, but without beingrequired to do so, to defend, adjust, settle or compronµse any 
claim, obligation, debt, dem.and, suit or judgment against the City in connection with this 
License .or the Premises or the r~ainder of the Bm1ding or Property. The provisfons of this 
paragraph, shall survive the termination of this Lic~e with respect to any Loss occurring prior
to or upon termination .. Licensee and ·city shall affor'd each other a full opportunity to 
participate in.any discussions with governmental regUlatory agencies regarding any settlement 
.agreement, clean.up or abatement agreement, consent decree~ or other com.promise or 
proceeding :involving Hazardous Matfrial. 

24.4 Compliance with Environmental Laws. In addition to its obligations under 
Section 11 above, and without limiting any such obligations or the foregoing, Licensee shall 
comply with the following requirements or more stringent requirem.ents in any Environmental 
Laws·: 

24.4.1 Any Hazardous Materials found and identified as such in the towed 
vehicles which are not fypically part of a towed vehicl~, will be removed from the vi:;bicle to an 
apprppriate storage location within 72 hours. 

24.4.2 No Hazardm1s Materials shall be voluntarily or involuntarily disposed of 
onto or into the ground or into the sewer system. 

24,4.3 In no event shall Hazardous Waste (as defined by Title 22 of the 
California. Code of Regulations, as amended) accumulate on the Premises for longer than 90 
days. Drums used to store Hazardous.Materials shall not be stacked more than two drums 
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high. Citywill not consider fluids that are normaliy contained witWn a vehicle to be Hazardous 
Wastes so long as theyremain contairl.ed within the vehicle. · 

24.4.4 · Licensee shall store all Hazardous Materials above ground. not in 
underground storage tanks. 

24.4.5 An emergency response plan, emergency response employee training plan 
and an inventory of Hazardous MaterialS stored at the Premises by or for Licensee shall be 
provided to City. 

24.S Information Requests. City may from time to time reques4 and Licensee shall 
be obligated to provide, infortnation reasonably adequate for City to determiile that any and all 
Hazardous Materials are being handled ill a manner which complies with all Environmental 
Laws. 

24.6 Da111age.d Vehicles~ Licensee shall i~ect all vehicles before storing them on the 
Premises to make a good faith effort to ·determine that vehicles are not leaking fluids, including 
but not limited to gasoline, battery aci~ oil, transmission and transfer case fluids, brake and . 
. clutch fluids, and coolant: Licensee· shall secure vehicles that have been severely dainaged due 
to collision or vanqalism so that parts do not fall off and fluids do not leak. ·Leaking vehicles 
shall be drained of the leaking flm.d on a sealed cement pad, which Licensee shall maintain free 
of build-up of Hazardous Materials. Licensee shall immediately clean-up and remove all 

· leaked or spilled fluids, whether within or outside of sealed or contained areas. Licensee shall 
treat all such fluids arid used cleaning materials as hazardous waste and shall dispose of them. 
in accor.dance with En'vironmental Li;tws and Se.ction 24.3 above. Parts that have fallen off a 
vehicle shall be placed inside the vehicle in a manner that minimizes damage to the vehicle. 
Licensee· shall npt be deemed an owner or operator of any damaged vehicle, but shall be 
deemed the owner of any fluids that leak from such damaged vehicles on or about the 
Premises. 

24. 7 FJre Prevention Measures. Licensee shall comply with the following fire 
prevention measures.. · 

Code. 
24.7.1 Welding and torch cutting shall be in conformance with ~e Daly City Fire 

24. 1.2 No smoking will be allowed in the Prelnises except in designated areas 
consistent with Applicable Law. . · 

24.7.3 No crushing, burning of wrecked or discarded motor vehicles or waste 
materials shall be allowed. 

24. 1A Motor vehicles, parts of motor vehicles? junk, waste, or other materials 
shall not be stored, displayed, or kept in a m~er that could hinder or endanger firefighting 
efforts and operations. · 

24.7.S ·One or more aisles, at least 30 inches wide (or any greater width required 
under Applicable Law), must be maintained in the area where vehicles are stored, to permit 
access by the Daly City Fire Department to all parts of the vehicle storage area. Entrances and 
exits to the area shall be at least 15 feet in width (or any greater width required under 
Applicable Law). . 

24.8 Requirement to Remove. Prior to termination of this License or during the Tenn 
if required by a governmental agency, Licensee, at its sole cost and expense, shall remove any 
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and all Hazardous Materials introduced in, on, undet or about the Premises by Licensee, its 
Agents or Invitees during .theT'epn or during any prior time in which Licensee o.ccupied the 
Premises. Licensee· shall notbe obligated to remove any Hazardous Material introduced onto 
the Premises before; during, or after the Tertn ofthe Towing Agreement by (1 )'City or its 

· officers, directors, employees, or Agents or (2) any prior occupants, tenants, property owners, . 
individuals~ corporations or entities. If Licensee demonstrates its compliance with the property 
maintenance requirements of this License, the Maintenance·Plan described in Section 22 
above, there shall be a rebuttable presumption that any Hazardo'us· Materials in, on, under or 

. about the Premises were not introduced by Licensee, its Agents or Invitees. However, if . 
Licensee does not demonstrate. its compliance with the property maintenance requirements of 
this License or of the Main~enance Plan, then there shall be a rebuttable presumption that such 
Haziµ-dous Materl.als are Licensee's .responsibility to the exfent that the presence of such 
Hazardous Mll.terials bear a reasonable causal relationship to Licensee's non~compliance in 
their oomposition and location. 

. Prior to the termination of this License, at Licensee's expense; City an<l Licensee 
shall conduct a joint inspection of the Premises for the purpose ofidentifying Hazardous 
Materials on the Premises which can be determined to have been introduced by the Licensee 
and which Licensee is therefore required to remove. City's failure to conduct an inspection or 
to detect conditions if an .inspection is conduct~ shall not be d~ed to be a release of any 
liability for environmental conditions subsequently determined to be Licensee's responsibility. 

24.9 Licensee's Environmental Condition Notification ,Requirements. 

24.9.1 Notification of Any Release or Discharge. Licensee shall notify 
City in writing as required in the Maintenance Plan if Licensee learns or has re~on to believe 
that a Release of any Hazardous Materials on or about any part of the Premises has occurred, 
whether or not the Release is in quantities that under any law would requite the reporting of 
such Release to a· governmental or regulatory agency. 

24.9.2 · Notification of Any Notice, Investigation, or Claim. Licensee 
shall also immediately notify City fu. writing of, and sliall contemporaneously provide City 
with a copy of: 

(a) Any written notice of Release of Hazardous Materials on the Premises 
that is provided by Licensee or any subtenant or other occupant of the 
Premises to a governmental or regulatory agency; 

(b) Any notice of a violation, or a potential or alleged violation, of any 
Environmental Law that is received by Licensee or any subtenant or 
other occupant of the· Premises from any governmental or regulatory 
agency; 

(c) Any inquiry, investigatio~ enforcement, cleanup, rem.oval or other 
action that is instituted or threatened by a governmental or regulatory 
agency against Licensee or subtenant or other occupant of the 
Premises and that relates to the Release· of.Hazardous Materials on or 
from the Premises; 

( d) Any claim that is instituted or threatened by any third party against 
Licensee or any subtenant or other occupant of the Premises and that 
relates to any Release of Hazardous Materl\tls on or from the Premises; 
and , . 

APPENDIX H: 2650 Bayshore License Agn::ement 

'Page 26 of 39 



-.·:_:·-,,,,.' .· ' .... ~. . ' ~-:. 

( e) Any notice of the Ioss of any environmental operating permit by 
Licensee or any subtenant or other occupant of the Premises. 

'24.9.3 Notification of Regulatory Actions. 

(a) Licensee shall immediately notify City in writing of any inspection by 
any governmental or regulatory agertcywithjurisdiction over 
Hazardous Materials and shall provide City with a copy of any · 
inspection record, correspondence, reports and related materials from 
or to the agency. 

(b) Licensee must notify City of any meeting, whether conducted face-to
. fape or telephonioally, between Licensee and any regulatory agency 

regarding an environmental nigulatory action. City-will be entitled to 
participate in any such meetings at .its sole election. , 

( c) Licensee .must notify City of ap.y enviroilmental regulatory agency's 
issuance of an environmental regulatory approval. Licensee's notice to 
City must state the issuing entity, the environmental regulatory 
approval identification number~ and the date of issuance and expiration 
of the environmental regulatory approval. In addition, Licensee must 
provide City with a list of any environmental regulatory approval, plan 
or procedure required to be prepared and/or filed with aQ.Y regulatory 
a,gency for operations on the Property,. including a "Spill Pollution 
Control and Countermeasure Plan." Licensee must provide City with 
copies of any of the documents within the scape of this Section upon 
City's request. 

(d) Licensee must provide Citywith ropies of all communications with 
regulatory agencies and all non-privileged communications with other 
persons regarding potential or actual Hazardous Materials Chums . 
arising from Licen8ee's or its Agents' or Invitees' operations at-the 
Property. Upon City's request, Licensee must provide City with a log 
of all communications withheld under a claim of privilege that 
specifies the parties to and subjeet of each withheld -communication. 

( e) City may from time to time request, and Licensee will be obligated to 
· provide, information.reasonably adequate for City to determine that 

any and all Hazardous Materials are being handled in a manner that 
complies with all Environmental Laws. 

24.10 Environmental Security Deposit. Upon the Commencement Date, Licensee 
shall provide to the City; and shall maintain throughout the Term of this License and for a 
period of at least ninety (90) days after expiration of this License, a Security Deposit in the 
fonn of a Letter of Credit as described in the Towing Agreement Secti9n 12.2. If Licensee 
receives a notice of violation or other regulatory order from a governmental or regulatory 
agency with jurisdiction over the Premises and or its operations and Licensee does not acQieve 
compliance with the notice of violation or order to the satisfaction of the issuing agency within 
the time specified by the agency or by the City if the agency does not specify a timeframe, the 
City may draw upon the Letter of Credit for purposes of ensuring regulatory .compliance. In 
addition, the Ci:ty may draw upon the Letter of Credit fu order to reimburse the City for· any 
fine or other charge assessed against the City related to any notice of violation or other 
regulatory order issued to Licensee. The City may also draw upon the Letter of Credit in order 

~·· ~ :. -- . 
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to reimburse the City for costs as_sociated with City's environmental assessments or corrective 
action, wbich may be performed at the City's sole discretion. 

24.llEnvironm.ental Oversight Deposit. Upon execution of the Towing Agreement, 
Licensee shall provide to the City, and shall maintain and replenish throughout the Tenn of this 
Licemse and .for a period of at least ninety (90) days after expiration of this License, an 
''Environmental Oversight Deposif' in the mn.ount of $10,0001 which shall be deposited in an 
a900-i:mt-specified by City. If Licensee receives a notice of Violation or other regulatory order 
from a governmental or regulatory agency with jurisdiction over the site and or its operations 
and such notice is not cured witbin fourteen (l 4) days, th,e City. may draw :from tbis deposit to 
reimburse the City for staff costs incurred by the City while inspecting site conditions and · · 
enforcing and administering the Hazardous Materials provisions of the License. If Licensee 
receives a notice of violation or other regulatory order from a governmental or regulatory 
agency With jurisdiction overthe site .and or its operations, and such notice is cured within 
fourteen (14) days, the City may draw :from this deposit in an. amount not to exceed $500 to · 
reimburse the City for staff costs incurred by the City, City will submit fl1l invoice to Licensee 
for any such costs, and Licensee will pay such invoiced amounts within thirty (30) days to 
replenish the Environmental Oversight Deposit Licensee's failure to pay such costs within 
thirty (30) days1 or to replenish the Environmental Oversight Deposit-if drawn upon, will 
constitute an Event of Default. · 

24.12Hazardous Substance Disclosure. Qalifomia law requires landlords to disclose 
to ten~ts the presence or potential presence of certain hazardous.materials and h~ardous 
substances prior to lease. Accordingly, Licensee is hereby advised that occupation, of the 
Premises may lead to exposure to Hazardous Materials .such as, but not-limited to, gasoline, 
diesel and other vehicle fl:i:Jids, vehicle ex.haua.t, offic.e maintenance fl:uids, asbestos, PCBs, 
tobacoo smoke, methane and bUilding materials containing chemicals, such as formaldehyde. 
Further, ·there were and may be Haiardous Materials lOca.ted on the Premises, which are 
descri~ed in that certain:Phase I Environmental Site Assessment prepared by ~S Corporation 
Amencas, dated JW.y 29, ·2-011, and the memorfUldum :from Robert Begley, of C1ty' s 
Department of Public Works, to K.erstinMagary, ofSFMfA, dated May 11, 2012,. . 
{collectively, the "Environmental Reports"). Licensee acknowledges that copies of the 
Environmental Reports have been provided to it. 

By execution of this License., Licensee agrees that the Environmental Reports, notices 
and warnings set forth in this Section 24 have been provided pursuant to California Health and 
Safety Code Sections 253,59.7 and related statutes. City agrees to provide additional 
information that comes into its possession regarding hazardous substances on the Premises 
upon request of Licensee. 

25. GENERAL PROVISIONS 

25.l Notices. Anynotice.1 demand,·oonsent or approval required under this License 
shall be effective only if in writing and given by delivering. the notice in person or by sending it 
first-class certified mail with a return receipt requested or by overnight courier, return reGcipt 

. requested, with postage-prepaid,.. to: (a) Licensee (i) at the Premi~es, or (ii) at any pla~e where 
Licensee or any Agent of Licensee may be found: if sent subsequent to Licensee's vacating, 
abandoning or SUI'I,'endering the Prenii.ses; or{b) City at City's address set forth in the Basic 
Licenae Itifonnati,on; or (-0) to such other address as either City or Licensee may designate as 
its new addres.s. for such purpose by notice given to the other· in accordance with the provisions 
of this Section at least ten (10) days prior to the effeGtive date of such change, Any notice 
hereunder shall be deemed to have been given two (2) days after the date when it is mailed if 
sent by first class or certified mail, one day after the date it is made if sent by overnight courier, 
or upon the date personal delivery is made. For convenience of the parties, copies of such 
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notices, demands, consents or approvals may also be given by telefacsimile to the telephone 
number set forth in the Basic License Information or such other number as may.be provided 
from time to time; however, .neither party may give official or binding notice by facsimile. All 
other written communications niay be by first class U.S. ·mail, postage pre-paid, by email or by 
facsimile addressed with the contact infot.tnation set forth in the Basic License lnfonnation, 

25.2 N~ Im,pJied Waiver. No failure by City to insist upon the strict performance of 
any oqligation of Licensee under thjs License or to exerCi.se any right, power or remedy arising 
out of a breach thereo~ irrespective of the length ·of time for which such failure continues, no 
acceptance of full or partial Base Fee or any other amounts. owing under this License during 
the continuance of any such breach, and no acceptance of the keys to or possession of the 
Premises prior to the expiration of the Tenn by any Agent 'of City~ shall constitute a waiver of 
such breach or of City's right to delD.and st;rict compliance with such term, covenant or 
condition or operate as a suttender of this License.· No express written. waiver of any default or 
the performance of any provision hereof shall ¢feet any other default or performance, or cover 
any other period of time, other than the defaUlt, performance or period of time specified in such 
express waiver. One or more written waivers of a default or the performance of any provision 
hereof shall not be deemed to b.e a waiver of a snbsequent default or performance. Any 
consent by City hereunder shall not relieve Licensee·of any obligation to secure the consent of 
City in any other or fuhire instance under the terms of this License. 

25.3 Amendments •. Neither this License nor any term qr provisions hereof may be 
changed, waived, discharged pr terminated, except.by a written instrument signed by both 
parties hereto. 

25;4 Allthority. Each of'tbe ptmions executing tins License on behalf of Licensee does 
hereby covenant and warrantthat Licensee is a duly authorized and existing entity, that 
Licensee has and is qualified to do business in California, that Licensee has full right and 
authority to enter into this License, and that each and all of the persons signing on behalf of 
Licensee are authorized to do so. Upon City's request, Licensee shall provide City with 
evidence reasonably satisfactory to City confirming the foregoing, representations and 
warranties. 

25.5. ·Parties and Their Agents; Approvals. The words "City" and· "Licensee" as used 
herein shall :include. the plural as well as the singular. If there is more than one Licensee, the 
obligations and liabilities under this License imposed on Licensee 'Shall be joint and several. 
As used herein, the term "Agents" when used with respect to either party shall inclµde the 
agents, employees, officers, contractors and representatives of such party, and the term 
''Invitees" when used with respect to Licensee shall include the clients1 customers, invitees, 
guests, licensees, assignees or sublicensees of Licensee. All approvals, consents or other 
determinations permitted or r~uired by City hereunder shall be made by or through SFMTA 
unless otherwise provided in this License, subject to Applicable Law. · 

25.6 Interpretation of License. 

· 25.6.1 The captions prec'eding the articles and sections of this License and in the 
table of contents have been inserted for convenience of reference onty·and such captions shall 
in no way define or limit the scope or intent of any provision of this License. 

25.6..2 This License has been negotiated at arm's length and between persons 
sophisticated· and knowledgeable in the matters dealt with herein and shall be interpreted to 
achieve the intents and purpose~ of the parties, without an.ypresumption against the party 
responsible for drafting any part of this License. 
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. 25.6.3 Provisions in this License re1ating to numbei'. of days sliall be calendar 
days, unless .otherwise specified, provided that if the last day of any period to give notice, 
reply to a notice or to undertake any other action occurs on.a Saturday, Sunday or a ban:k or 
City holiday, then the last day for undertaking the action or giving or replying to the notice. 
shall be the next succeeding business day. · 

. 25.6.4 Use of the word "inoluding'i or sil11ilar words shall.not be construed to 
limit any general.term, statement, or other matter in this License, whether or not language of 
non~limitation, such as "without limitation" or similar words? are used. 

. 25.6.5 Any capitalized term used herein shall be interpreted in accordance with 
the definition set forth :in this License. If the capitalized termJs no~ defined in this License 
Agreement, it shall be interpreted in accordance with the definition ·set forth in the Towing 

· Agreement or the Lease. . 

25.6.6 Any inconsistency between this License, the Towing Agreement, and the 
·Lease With respect to Licensee's perfonnance of its obligations Utl.der the Towing Agreement 
shall be· resolved by giving precedence in the following otder: (a) the Towing Agreement; (b) 
the Lease; ( c) this .License. 

25. 7 Successors and Assigns. Subject to theproV:isions of this License relating to 
Assignment ~ subletting, the terIIU!, covenants and conditions containedin this License shall 
bind and inure to the benefit of City and Licensee and, eMept as otherwise provided herein, their 
personal representatives and successors and assigns; provided, however, that upon any sale, 
assignment or transfer by City named herein (or by any sub.sequent Licensor) of its intere.st in the 
Prem.is~ as owner o:i; less·ee, il].cluding any transfer. by operation oflaw, City (or any subsequent 
Licensor) shall be relieved from all subsequent obligations and.liabilities arising under this 
License subsequent to such sale, assignment or transfer. · 

25,8 Severability. If atl.y provision of this Lic~e or the application thereof to ~y person, 
entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this 
License, or the application of such provision to persons, entities -0r circumstances other than 
those as to which it is invalid or unenforceable, shall not be .affected thereby, and each other 
provision of this License shall be valid and be enforceable to the fullest extent pennitted by law. 

25.9 Governing Law. This· License shall be construed and enforced in accordance with the 
laws of the State of California. 

25.lOEntireAgreement. This License, together with all exhibits hereto, which are made a 
part of this License, and the Towing Agreement. constitute the entire agreement between City 
and Licensee abom the subject matters hereof and may not be modified except by an instrument 
in writing signed by the party to be charged. In the event of an:y conflict between the terms of 
the Towing Agreement and the terms of this License with respect to Licensee's activities and 

·obligations at the Premises, the terms of the License shall control. All prior written or oral 
negotiations, understandings and agreements ate merged herein. The parties further intend that 
this License Sh.all constitute the complete and exclusive statement of its terms and that no 
extrinsic· evidence whatsoever (including prior drBfts hereof and changes therefrom) may be 
introduced in any judicial,. administrative or other legal proceeding involving this License. 
Licensee hereby acknowledges that neither City nor City's Agents have made any representations 
or warranties with respect to the Premises or this License except as expressly set· forth herein, 
and n~ rights, easements or licenses are or shall be acq'Uired by Licensee by implication or 
otherwise unless expressly set furth herein. 

APPENDIX H~ 2650 Bay,Shore License Agreemf?Ut 

Page30 of39 

. ' - .2495 



25.llAttorneys' Fees. In the event tha~ either City or Licensee f~s to perform any ofits 
obligations under this License or in the event a dispute mises concerning the meaning or 
interpretation of any provision of this License, the defaulting_party or the party not prevailing in 
such dispute, as the case may be, shall pay any and. all costs and expenses incurred· by the other 
party in enforcing or establishing its rights hereunder (whether or not such action is prosecuted to 
judgment), including, without limitation, court costs and reasonable a~orneys' fees. F-0r purposes 
of this License, reasonable fees of attorneys of City's Office of the City Attorney shall be based 
on the fees regularly charged ·by priyate attorneys with the equivalent number of years of , . 
experience in the subject.matter area of the law for which the City Attorney's services were 
rendered who practice in the City of San Francisco in law firms with approximately the same 
number of attorneys as em.ployed by the Ofl;ice of the City Attorney. · 

25.12Rplding Over •. Should Licensee hold over without City's consent, such hoJding over 
shall not be deeitted to· extend the Tenn or renew this License; but such term thereafter shall 
continue as a montbrb·month occupancy. Such occupancy shall be on all the terms and 
conditions set forth in this License and the Base Fee payable by Licensee during the period of 
such holding over shall be one hu,n$"ed fifty percent (150%) of the monthly Base Fee in effect 
during the lastmoJ!th of the Term of this License. 

All other payments shall continue under the terms of this License. In addition, Licensee shall 
be liable for all damages incurred by City as a result ofsuch holding over. No holding over by 
Licensee, whether with or without consent of City,. shall operate to extend this. License except as 
otherwise expressly provided, and this Section shall not be construed as co~ent for Licensee to 
retain possession of the Premises beyend such tnonth to month holdover occupancy, For 
purposes oftliis Section, ''possession of the Premises".shall continue.until, among other things, 
Licensee has delivered all keys to the Premises to City; has :fully vacated the Premises, and 
completely fulfilled all obligations requll;"ed ofit upon termination of the License as set forth in 
this License, including, without limitation, thos.e·concerning the condition and repair of the 
Premises. . 

25.13Time of Essence. Time is of the essence with respect to all provisions of this License 
in which a definite time for performance is ~ecified. 

25.14Cum'UJ.ative Remedies. All rights and remedies of either party hereto set forth in this 
License shall be cumU}ative, except ·as may otherwise be provided herein. 

25.15Provisions .of License Surviving Termination. Termination of this License shall not 
affect the right of either party to enforce any and all indemnities and representations and 
warranties given or made to the other party under this License. This Section and the following 
Sections of this License shall.survive termination or expiration of this License: Sections 2.1.4, 
5, 6.6, 7, 12, 14~ 17.2, 17.3, 18, 23, 24.1,24.2, 24.3, 24.5, 24.8, 24.9, 24.10, 24.11, 25.6, 25.7, 
2s.8, 2s:9, 25.10, 25.11, 2s.12; 25.14; 25.22, 25.26, 25..31.. , 

25.16Signs. Licensee agrees that.it will not erect or maintain, or permit to be erected or 
maintained, any signs, n9tices or graphics upon or about the Premises which are visib1e in or 
from public corridors or other portions of any common areas of the Building or from the exterior 
of the Premises without City's prior written consent, which City may withhold or grant in its sole 
discretion. . · · 

25.17Relationship of the Parties. City is not, and none of the provisions in this License 
shall be deemed to render City, a partner in Licensee's business, or joint venturer or member in 
any joint enterprise with Licensee, Neither party shall act as the agent of the other party in any 
respect hereunder. This License is not intended nor shall it ·be construed to create any third party 
beneficiary rights in any third party, unless otherwise expressly provided. · 
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· · 2S~18Light and Ail-. Licensee covenants mid agrees that no diminution of light, air or view 
. by any structure that may here!lfter be ~ected (whether or not by City) shall entitle Licensee to 
any reduction of the Base Fee under this License~ result in any liability of City to Licensee, or in 
any other way affect this License or Licensee's obligations hereunder. 

25.19No Recording. Licensee shall not record thls License or any memorandum hereof in 
the public records. · · 

25,20Drug-Free Workplace. Litensee acla;towl~dges. that pursuant to the Federal Drug
Free Workplace Act of _1989, the unlawful mruiufacture, distributio~ possession or use of a· 
controlled substance· is prohibited on City premises. Licensee agrees that ·any violation of this 
prohibition by Licensee, its Agents or assigns shall be deemed a materj.al breach of this License. 

25.llPublic Transit Information. Licensee shall establish and carry on during the Term a . 
program to encourage maximum use of pµblio transpoi;tation by personnel of Licensee ehiployed 

· on the Premises, including. without llinitation. the distribution to such. employe~ of written 
materials explaining the convenien~e and availability of-public transportation facilities adjacent 
or proximate to the Premises and enc6uraging use-of such facilities, all at Licensee's sole 
expense. · 

25.22Ta:x:es, Assess:rnents, Licenses; Permit Fees and Liens. (a) Licensee recognizes and 
understands that this License J:t!ay create a possessory interest subject to property taxation and 
that Licensee may be subject to the p~yment of property taxes levied on such interest. (b) 
Licensee agrees to pay taxes of any kind, includingpossessory interest taxes, that may be 
lawfully assessed on the License interest hereby created and tp pay all other taxes, excises, 
licenses, permit charges -and assessments· based on Licensee's usage of the Premises that may be 
imposed· upon Licensee ·by law, all of which shall be paid when the same beconie due and . · 
payable and before delinquency. (c) Licensee agrees. not to allow or suffer a. lien for any such 
taxes to be imposed upon the Premises or upon any equipment or property located thereon 
without promptly discharging the saine, provided that Licensee, if so desiring, niay have 
reasonable opportunity to contest the validity of the same. 

25.23Wages and Working Conditions. Licensee agrees that any person performing labor in 
the construction of any Alterations to the Premises,. which Licensee provides under this License, 
shall be paid not less than the 'highest prevailing rate of wages as required by Section 6.22(E) or 
the San Francisco A~strative Code, shall be subject to the same hours and working 
cqnditions, and shall receive the same benefits as in each case are provided for similar work 
performed in San Francisco County. Licensee shall include in any contract for construction of 
such Alterations a requirement that all persons performing labor under such contract shall be 
paid not less than the highest prevailing.rate of wages for the labor so performed. Lice~ee shall 
require any contractor to provide, and shall deliver fo City upon request, certified payroll reports 
with respect: to all persons performing labor in the construction of such any Alterations to the 
Premises, 

25.24Non-Discrimination in City Contracts and Benefits Ordinance.· 

25.24.1 Covenant Not to. Discriminate. In the performance of this License, Licensee 
covenants and agrees not to discriminate on the basis of the fact or perception of a person's race, 
color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender identity, 
domestic partner status, marit~ sta~, .dis~bility or ~quired. Immune Deficiency Syndrome, 
HIV status (AIDS/RN status), weight, height, association with members of classes protected 
under this chapter or in retaliation for opposition to any practices forbidden under this chapter 
against any employee of, any City employee working with, or applicant for employment with 
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such contractor and shall require such contractor to include a similar provision in all subcontracts 
executed or amended thereunder~ 

· · 25.~.2 Subcontracts. Licensee shall include. in. all assignnrent, subleases or oth« · 
subcontracts relating to the Premises -a :rton.-discrlmination clause applicable to such assignee, 
sublicensee or other subc()ntractor in·substantially the form of ~ubsection (a} above. In addition, 
Licensee shall incorporate by ref~ence in all assignm.ents, subleases, and other subcontracts the 
provisions of Sections 12B.2(a}, 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative 
Code and shall require all assignees, sublicensees and other subcontractors to cob~l with such 
provisions. Licensee's failure to comply with the obligations in this subsection s constitute a 
material breach of this License. · 

25.24.3Non-Discriminatfon in :Senefits. Licensee does not as of the d~te.ofthis 
License and wj.fi not during the 'term, in any of its operations fu San Francisco, where the work 
is being performed for the City, or elsewhere within the United States, discriminate in the 
provision of bereavement leave, family medical leave, health benefits, memb~hip or 
membership discounts1 moving ex:peruies, pensi?n and retirement benefits or trave~ benefits, ~ 
well as any benefits ow.er than the benefits specified above, between employees with domestic 
partners and employees with spous·es, and/or between the domestic partners and spouses of such 
employees, where the do:t;nestic partnership has been registered with a gpvemmental entity 
pU:rsuant to. state or local law authorizing such registration, subject to the conditions set forth in 
Section 12B.2(b) of the San Francisco Administrative Code. 

25.24.4BRC Form. As a condition to· this License, Licensee shall execute the 
"Chapter 12B Declai:ation; Nondiscrimination in Contracts and Benefits" form (Form HRC-12B-
101) with supporting documentation and secure the approval of the form. by the San Francisco 
Human Right$ Commissioil. 

25.24.Sincorporation of Administrative Code Provisions by Reference. The 
provisions of Chapters 12B and 12C of the San Francisco Admhtlstrative Code relati:Qg to non
discrimination by parties contracting for the License of City property are inoorporated. in this 
Section 25.24 by reference and made a part of this License as though fully set forth herein. . 
Licensee shall comply fully with and be bound by all of the provisions that apply to this License 
under such ~pters of the .Administrative Code, including but not limited to the remedies · 
provided in such Chapters. Without limiting the foregoing; Licensee understands that pursuant 
to Section 12B.2(h) of the San Francisco Administrative.Code, a penalty of $50 for each person 
for each calendar day during which such person was discriminated against in violation of the 
provisions of this License may be assessed against Licensee and/or deducted from any payments 
due Licensee. 

25.25Non-Liability of City Officials, Empioyees and Agents. No elective or appointive 
board; commissfon, member, officer, employee or other Agent of City shall be, personally liable 
to Licensee, its successors and assigns, in the event of any defa~lt or breach by City or for any 
amount which may become due to Licensee, its successors and assigns, or for any obligation of 
City under this License. 

25.26No Relocatfon Assistance: W:aiver of CJ.aims. Licensee. acknowledges.that it will not 
be a displaced person at the time this License is terminated or expires by its own terms, and 
Licensee fully RELEASES, WAIVES AND DISCHARGES forever any and all Claims against, 
and covenants not to sue; City, its depa,rtments, commissions, officeiis, directors and employeest 
and all persons acting by, through or under each of them, under any laws, including, without 
limitation,. any and all claims forreloCation benefits or assistance from City under federal and 
state relocation assistance laws (including, but not limited to; California Government Code 

, , 
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Section 7260 et seq.), except as otherwise specifically provided in this License with respect to a 
Taldng~ . . 

25.27MacBride Principl!.'s - Northern Ireland. The City and County of San Francisco 
urges companies doing business in Northern. lrelan.d to move toward resolving ~ployment · 
inequities and encourages the1l to abide by the MacBride Principles !lS expressed in 
San Fran.Cisco Administrative Code Section 12F.1 et seq. The City and Countyo:f SanFrancisco 
also urges San Franciscq companies to do business with corporations that abide by the MacBride 
Principles. Licensee acknowledges that it has read and understands the above statement of the 
City and County of San Francisco concerning doing.business in Northern Ireland. 

25.28Ttopical Hardwood and Virgin Redwood Ban. The City and County of 
San Francisco urges comp!lriies not to ®port, purchase, obtain or use for any purpose, any 
tropical luu'dwood, tropical hardwo-od wood·product, virgin redwood or virgin redwood wood 
product. Except as expressly perrirltted by thb:fiplication of Sections 802(b) and 803(b) of the 
San Francisco Environment Code, Llcensee·s not provide any items to the construction of 
Alterations, or otherwise in theperfonnance.of this License which are tropical hardwoods, 
tropical hardwood wood products, virgin redwood, or virgin redwood·wood products. fu the 
event Licensee fails to comply in good faith with arty of the provisions of Chapter 8 of the 
San Francisco EhvirOnmeillCOde, Licensee shall be liable for liquidated damages fot each 
violation in any amount equa.l.t.o Licensee's net.prqfit on the contract,, 0.r five percent (5%) of the 
total mnount of the contract dollars, whicheveris greater. 

25.29Pesticide Prohibition. Licensee shall comply with the provisions of Section 308 of 
Chapter 3 ·of the S-an Francisco Environment Code (the "Pesticide Ordinance") which {i) proln'bit 
the use of certain pesticides ·on Cif;y property, (il) require the posting of certain notices and the 
maintenance of certain records regarding pesticide usage and (iii) require Licensee to submit an 
integrated pest management {"IPM") plan to SFMTA that (a) lists, to the extent reasonably 
possible; the types and estimated quantities of pesticides that Licensee may need to apply to the 
Premises during the terms ofthis License~ (b) describes the steps Licensee will take to meet the 
City's IPM Policy described in Section 300 0.f the· Pesticide Ordinance and (s:) identifies, by 
name; title, address and telephone number, an individual to act as·the Licensee's primary IPM . 
contact person. with the City. In addition, Licensee shall comply with the requirements of · 
Sections 303(a) and 303(b) ofthe Pesticide Ordinance. · 

25.30First Source Hiring Ordinance.. The City has adopted a First Source Hiring 
Ordinance, San Francisco Administrative Code, Chapter 83, which establishes specific 
requirements, procedures and m~:>nitoring for first source hiring of qualified economically · 
disadvantaged individuals for entry level-positions. Upon request when applicable, Licensee 
shall enter into a First Source Hiring Agreement that meets the requirements of Section 83 .9 of' 
the First Source Hiring Ordinance. 

25.31$unshine Ordinance. Jn accordance with Section 67 .24( e) of the San Francisco 
Administrative Code, contracts, Licensees' bids, leases; agreetll;ents, responses to Requests for 
Proposals, and all other records of communications between City and persons or firms seeking 
contracts will be open to :in,spection immediately after a contract has been awarded. Nothing in 
this provision requires the disclosure of a private person's or organization's n~ worth or other 
proprietary financial data submitted for qualification for a contract, lease, agreement or other 
benefit until and unless that person or organization is awarded the contract, lease,. agreement or 
benefit Information provided which i.s covered by this Section will be made available to the 
public upon request. 

. . 
25.32Conflicts of Interest. Through its execution of this License, Licensee acknowledges 

that it is familiar with the provisions of Section 15.103 of the San Francisco Charterr Article III, 
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Chapter2 of City's Campaign and Govemm_ ental Conduct Code, and Section.87100 et seq. and 
Section 1090 et seq. of the Government Code of the State.ofCalifornia, and certifies that it does 
not know of any facts which would constitute a violation of said provision, and agrees that if 
Licensee becomes aware of any such fact during the Tenn, Licensee shall immediately notify the 
City. 

. 25.33Charter Provisions. This License is governed by and .subject to the provisions of the 
. Charter. of the City and County of San Frandsco. · 

25.34Prohibition of Cigarette or Tobacc.o Advertising. Licensee acknowledges and agrees 
that no advertising of cigarettes or tobacco products is allowed on the· Premises. This adverti~ing 
proln'bition includes the pl~ent of the nanie of a company pro<iucing, selling or distributing 
cigarettes or tobacco products or the name of any cigarette or tobacco product in any promotion 
of any event or product. This advertising prohibition does· not apply to any advertisement 
sponsored by a state, local, nonprofit or other entity designed to (i) communicate the health 
hazards of cigarettes and tobacco products, .or (ii) encourage people not to smoke or to stop 
smoking,. 

25.35Prohibition of Alcoholic BeverQge ,Advertisbig. Licensee. acknowledges and p.grees 
that no advertising.of alcpholic beverages is allowed on the Premises. For purposes of this 
section, ''alcoholic beverage" shall be defined as set forth in California Business and Professions 
Code Section 23004, and shall not include cleaning·solutions, medical supplies and other 
·products and substances not intenped for drinking. This advertising prohibition includes the 
placement of the name of a company producing; selling or distributing alcoholic beverages or the 
name of any alcoholic beverage in any promotion of any event or product. This advertising 
prohibition does not apply to any advertisement sponsored by a state, local, nonprofit or other 
entity designed to (i) communicate the health hazards of alCQholic beverages, (ii) encourage 
people not to drink alcohol or to stop drinking alcohol, or (iii) provide or publicize drµg Of 
alcohol treatment or rehabilitation services 

25.36Reqniring Health Benefits for Coveref,I Emp!Qyees. Unless exempt, Licel}See agrees · 
to comply fully with. and be bound by all of the provisions of the Health Care Accountability · 
Ordinance (HCAO), as set.forth in San Francisco Administrative Code Chapter 12Q, including 
the remedfos provided, and implementing regulations, as the same may be amended. from time to 
time. The. provisions of Chapter 12Q are incorporated herein by reference and made a part of 
this License as though fully set forth. The text of the·HCAO is available on the web at 
http://www.sfgov.org/olse/hcao. Capitalized terms used in this Section and not defined in this 
License shall have the meanings assigtted t~ such terms in Chapter 12Q. 

25.36.lFor each Covered Employee, Licensee shall provide the appropriate health 
benefit set forth in Section 12Q.3 of the HCAO. If Licensee chooses to offer the health plan 
option; sucllhealth plan shall meet theririnimum standards set forth by the San Francisco Health 
Commission. 

25.36.2Notwithstanding the above, if the Licensee is a small business as defined in 
Section 12Q.3(d) of the HCAO; it sbal1 have no obligation to comply with Subsection 25.36.1 
above. · 

25.36,3Licensee's failure 'to comply with the HCAO shall constitute a material breach 
of this License.. City shall notify Licensee if such a breach has occurred. If; within thirty (30) 
days after receiving City's written notice of a breach of this License for :violating the. HCAO, 
Licensee fails to cure such breach or, if such breach cannot reasonably be cured within such 
period of thirty (30) days, Licensee fails to commence efforts to cure within such period, or 
thereafter fails cliijgentlyto pursue such cure to completion, City shall have the right to pursue 
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the remedies.setforth in Section 12Q.5(f)(l"S). Each. of these remedies shall be exercisable 
individually or in combination with any other rights or remedies available to City. 

25.36.4Any Subcontract entered into by Licensee shall require the Subcontractor to 
comply with the requirements of the HCAO and ·shall contain contractual obligations . 
substantially the same as those set forth in this Section. Licensee. shall notify City when it enters 
into ·such a Subcontract. and shall certify to the City that it has notified the Subcontractor of the 
obligations under the HCAO and has imposed the requirements of the HCAO on Subcontractor 
th.rough the Subcontract. Each Licensee shall be responsible for its SubcQntractors' compliance 
with this Chapter. If a Subcon~ctor fails to comply, the City may pursue the remedies set forth 
in th.is Section ag!rlnst Licensee based on the Subcontractor's failure to comp\y, provided that 
City has fi~t provided Licensee with notice and an opportunity to obtain a cure of the violation, 

25.365Licensee shall'not discharge, reduce iii compensation, or otherwise discriminate 
against any employee for notifying City with regard·to Licenseers compliance or anticipated 
compliance with the requirements of the HCAO, for opposing any practice proscribed by the 
HCAO, for participating in proceedirigs related to the HCAO,' or for seeking to assert or enforce 
any rights under the HCAO by any lawful means. 

25.36.6Licensee represents and warrants ~ it is not an entity that was· set up, or is 
being used1 for. ·the purpose of evading the. intent of the HCAO. 

25.36.7Licensee shall keep itself informed of the current requirements of the HCAO . 

• · 25.36.SLicensee ·shall provide reports to the City in accordance with any reporting 
standards promulgated by the City under the HCAO, inclu.ding reports on Subcontractors and 
Sublicensees, as .applicable. 

25.36.9Licensee shall provide City with. access to records pertaining to compliance 
with HCAO after receiving a written request from City to do so and heing provided at least five 
(5) business days to respond · · 

25.36.10 City may conduct random audits ofUcensee to ascertain its compliance with 
HCAO, Licell:See agrees to cooperate with City when it condu~s such audits. 

. 25.36.11 If Licensee is·exem.pt :fi;om the HCAO when 1his License is executed because 
its amourit is less than Twenty .. Five Tho'1Sand Dollars ($25,000), but Licensee later enters into 
an agreement or agreements that cause Licensee's aggr~gate amount of all agreements with City 
to reach Seventy-Five Thousand Dollars ($75,000), all the agreements shall be thereafter subject 
to the HCAO. This obligation arises .on the effective date of the agreement that causes the 
cumulative amount-of agreements between Licensee and City to be equal to or greater than 
Seventy.five Thousand Dollars ($75,000) in the fiscal year. 

25.37Notificati.onofLimitations 01,1 Contributions. Through its execution of this License, 
Licensee acknowledges that it is familiar with Section 1.126 of the San Francisco Campaign and 
Goverrunental Conduct Code, which probibits llJiy person who contracts with the City for the 
selling or leasing of any Jand or buildihg tci .or from the City, whenever su<ID: transaction would 
require approval by a City elective officer, the board on w~ch that City elective officer serves, 
or a board on which an appointee of that individual serves, from making any campaign 
contribution to (a) the City elective officer, (b) a candidate. for the office held by such individual, 
or (c) a committee controlled by such individual or candidate, at any time from the 
commencement of negotiations for the contract until the later of either the termination of 
negotiations for such contract or si~ (6) months after the date the contract is approved. Licensee 
acknowledges that the foregoing restriction applies only if the contract or a combination or series 
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of contracts approved by the same individual or board in a fiscal year have a total anticipated or 
. actual value of $50,000 or more .. Licensee further acknowledges tha:t the prohibition on 

contributions applies to each Licensee; each member of Licens.ee':S board of directors, and 
Licensee's .chairperson, chief. executive officer,. chief financial officer and chief opera~g 
officer; any person with an ownership-interest of in.ore than twenty percent (20%) fu. Licensee; 
any subcontract9t listed in the contract; and any committee that is sponsored or controlled.by 
Licensee. Additionally, Licensee acknowledges that Licensee must inform each of the persons 
descnbed in the preceding sentence of the prohibitions contained in Section 1.126. Licensee 
further agrees to provide to City the name of each person, entity or committee described above. 

25.38Preservative-Treated Wood Containing Arsenic. Licensee may not pUrchase · 
preseni'ative-treated woo.d products contairiing arsenic in the performance of this License unless 
an exemption from the.requirein,ents· ofEnvironm.ent Code Chapter. 13 is obtaine4 from the 
DqJartment of Environment under s·ection 1304 of the Environment Code. The term 
"preservative-treated wood containing arsenic" shall mean wood.treated with a preservative that 
contains arsenic, elemental arsenic, or an arsenic-copper combination, including, but not limited 
to, chromated copper arsenate preservative, &mmo.ni!lc copp.er zinc arsenate preservative, or 
ammoniacal copper arsenate preservative. Licensee may purchase preservative-treated wood 
products ()n the list of environmentally preferable alternatives prepared and adopted by the 
Departtnent ofEnviro.tunent ThiS provision does not preclude Licensee from purchasing 
preservatj.ve-treated wood containing araenic fpr·saltwater immersion. The term "saltwater 
immersion'r shall mean a pressure-treated wood that is used for construction purpose~ or facilities 
that are partially or totally immersed :in saltwater. 

25.39]Jesource Efficient City: Buildin~ and Pilot Projects. Licensee acknowledges that 
the City and County of San Francisco has ena9Wd San Francisco Environment Co4e Sections 
700 to 713 relating to the environmental design and construction of City buildings. Licensee 
hereby agrees that it shall comply with all applicable provisions of such code sections. 

25.40Food Service Waste Reduetion. Licensee agrees to comply fully with and be bound 
by all of the provisions of the Food Service.Waste Reduction Ordinance, as set forth in the San 
Francisco Environment Code, Chapter 16, including the remedies provided therein~ and 
implementing guidelines and rules, The provisions of Chapter 16 are incorporated herein by 
reference and made a part of this License as though fully ~et forth herein, This provision is a 
material term of this License, By entering into this License, Licensee agrees that if it breaches. 
this provision, City will suffer actual damages that will be impractical or extremely difficult to 
determine. Without limiting City's other rights and remedies~ Licensee agrees that the sum of 
One Hundred Dollars ($100.00) liquidated damages for the first breach, Two Hundred Dollars 
($200.00) liqW.dated damages for the second breach in the same year, and Five Hundred Dollars · 
($500 . .00) liquidated damages for subsequent breaches in the same year is a reasonable estimate 
of the damage that City will incur based on the violation, established in light of the 
circumstances existing at the time of the Commencement Date, Such amounts shall not be. 
co~idered a penalty, but rather agreed monetary damages sustained by City because of 
Licensee's failure to comply with this provision. . 

25,41Referenees. No reference to this License Agreement is necessary in any instrument or 
document at any time referring to the A:greement Any future reference to the Agreement shall 
be deemed a reference to snch document as am.ended hereby. . 

2S.42Co11llterparts~ This License may be executed in two or more counterparts, each of 
which shall be deemed an original, but all of which taken together shall constitute one and the 
same instrument -

.. ... ·_-
'.:.:. 

·. i," .-. 
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25.43Effective Date. This License shall be effectiv~ and the Original License Agreement 
shall be superseded and replaced jn its entirety by thia License, as of the Commencement Date. . . . 

25.44Cooperative Drafting. This License has been drafted through a cooperative effort of 
both parties, and both parties have had an opportunity to have the License reviewed and revised 
by legal counsel. No party shall be considered the drafter of this License, and no presumption or 
rule that an ambiguity shall be construed against the party drafting the clause shall apply to the 
interpretation or enforcement of this License. 

NOTWITHSTANDING ANYTllJNG TO THE' CONTRARY CONTAINED JN nns 
LICENSE, LICENSEE ACKNOWLEDGES AND AGREES THAT NO OFFICER OR 
EMPLOYEE OF CITY HAS AUTHORITY TO COMMIT CITY TO THIS LICENSE 
uNLESS AND UNTIL THE BOARD OF DIRECTORS OF CITY'S MUNICIPAL 
TRANSPORTATION AGENCY SHALL HAVE DULY ADOPTED A RESOLUTION 
APPROVING THE TOWING AMENDMENT AND AUTHORIZING THE 
TRANSACTIONS CONTEMPLATED JN THIS· LICENSE. THEREFORE, ANY 
OBLIGATIONS OR LIABILITIBS OF CITY HEREUNDER ARE CONTINGENT DPON 
ADOPTION OF SUCH A RESOLUTION, AND THIS LICENSE SHALL BE NULL AND 
VOID IF THE BOARD OF DIRECTORS OF CITY'S MUNICIPAL TRANSPORTATION 
AGENCY DO NOT APPROVE THE TOWING AMENDMENT AND THIS LICENSE IN 
ITS RESPECTIVE SOLE DISCRETION. ·APPROVAL OF THIS LICENSE BY ANY 
DEPARTMENT, COMMISSION OR AGENCY OF CITY SHALL NOT BE DEErvtED TO 
IMPLY THAT SUC,H RESOLUTION WILL.BE ENACTED, NOR WILL ANY SUCH 
APPROVAL CREATE ANY BINDING OBLIGATIONS ON CITY. 

[REMA1NDER OF PAGE INTENTIONALLY BLANK] 
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IN WITNESS WBERE:OF, the parties hereto have executed this License on the day 
first mentioned above. 

CITY: 

LICENSEE: 

CITY AND COUNTY OF SAN FRANClSCO, 
a municipal corporation~ acting by and through its 
Municipal Transportation Agency 

By:~ 

Approved as to Form: 

Dennis J. Herrera, City Attorney 
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· FrRsT AMENDMEN:T TO MOU. 

Port Ref'~rence :M~U M-13828 

speaks;to 'jhls goal while assisting· each: agency with theii respective needs? illcluding a ·~eady. 
income. ·streanl' at :t$ market vab.i.~ .rep.~ spru;:e that .is convenient and a:ppr0priate. in. a San · 
Francisco .location fql'. tow custoi:µers a.rid contractors and continu~ty of C?Peratj.o:q.s, . . . · · . . . 

. ~: Port at\d N(tA now _desire to am~n:d fue Origln:aJ MO:\) ta.~ '(i) p~rtllit tb,6.-Port to" 
reconfigure tpe Premjses.Wi,th one. hundred~eig}lty (180) days_ notice from.·P.ort to Mt A .. With 
fylTA's approval, and·p~al tent CJ;edits for ~~e relo.cati.9rt·~osts.; (iD add ~n a4ditional ;fiv.e (5) . 
year term from :th~ otj.gin~tl expiration date and to ·allow a year '!:O year lj.oldover tenancy at an 
incr~ased monthly base rate of 110% in the first year, and· increas~_d_ by· 110% Pi the eighteenth 
month, w:i,th an annual C~I in9rease in. each year of the'ter':tri and ·ann~lly -_di.u:mg any holdover 
period oQonger thap. 12 moµ~hs; (iii) confipn that all of the requirements of :the Qrig~ MOU . 
. apply to the ren~wed or extended agreemt'.nt .fil1d P,.cense with Auto Return and any other MT A . 
co:q.trac~or providing' the· services described; {iv}provide for partial or complete terril.fu;ition by 
either_p~ W':i,th ~elve (12) months noti9e; (v) E1;l10w·Port to ~cess:up fo 15% of th_e Pretrti~es 

Port/MTA:MOUM-138.28 · . · 
1 ~ .Arileruhnent 5/1,7 /11 

2505 

N;\FORT\A.8~010\9690151 \00637004.DOC 



. . . . 
to facilitate .dev~lopment of Pier 70, with ninety (90) .days notice from Port to. MTA, With reµt 
credits <;>r third party reimbursement for specified relocation costs ; (vi) require MTA to conduct 

· a relocation stu~y; (vii). add a requirement thatMTA comply with Port's Southern Waterfront 
Bea~tification .Policy, which wa~ ·adopted subsequent to tli.~ e:ffectiyeness of the Original MOU, 
thrqugh specified a.ctions' and to.authotj.ze·rent cr~ditS for a portion of same; and (viii) make . 
other changes consi.stent with the above. . . · : · : · · 

. . : ll': The Ori~inal MOT) ~cl.this First Arn~dment shall collectively be referred to as 'the 
· "MOP.'' All capitalized tenn·s used herein but not otherwise defined shall have the meaning. 

given to tliem in .the Original MOU. . . " . - · · 

·"; : NOW THEREfORE, in.c~nsideratiqn·ofth~ mufual covenants hereht.co11tam~.andJor 
other gopd and valtjable co:risideration, ·~e Port ~d MTA hereby amen,d the Original MO.U as 
follows: · · · · · .. · 

\ . 
· AGREEMENT .. . .. 

, ~. . RecitaI~· •. The t~te~omg .r~ci~ls ar~ tru~ ·and c.o~ect and ~e in~o~or~ted. h~rein by ·this · . 
re:fere~ce as. if fully set f~rth h~rem .. 
2. %rsua:tit to S~ction 16 ·of the Otigina:(MOU, th~ parties. ~gree that MTA is a suc~e~sor ~f 
DPT ari.d that MTA w:ill fulfill all .of.the:obiigatioris and respon~ib_ilities:and have'all of the rights 
ofDPt as set forth in the Original MO:U .. All reference.s in the MOU to .. "DPT" shall'now.be to 
"MTA"· · : . . .· ·. . "· . . : . - · . · · ,. 

3 .. TJie·~~es agr~~·th~t ~I cifthe provisions oftiie brig~~l MOU ~.emain ,iJ,1·~1 ~~tee and :. 
effect with respeet to the new; renewed or extended ;MTA license -with AutoRetum and/or other 
future lkenses or similar agreements t9._us~-the Premises·o~.portioll$ thereof'Yitb: oth¢r future. . 
provid~t~ of taw services· u:Qder. contr~ct·with MTA. This :includes without.limitation,. s'ecUring 

: and main,~g a clirr¢P:t ~:~D~ :permit. (Secti,oris _3(1') ancl l_4(i)); .co~pliance with tJ:e pemutted 
uses and property'_l"se ,co.uditions,1.1:tlcludurg Poq approval of l;Ul. Qperatio.t;i.s ~lan {S~ct~ons 7. and · 

.:. · 14); coP.1pliaD.ce. with the tenn~ ,of the MQU (S_ec1fon 12);_ and.Port's _c.on8enHo any MTA license 
or.'$iin.iiar. agtee:t1lent that allows·use o.fthe.Preniises (Section.12): .. ,. . · · .... 

. 4 ... On .the E:ff~ctive _Date ·or this FirstAtn~ndme~t, P.a~~gi~ph ~. of the' 01:"'-igm,aj. MOU .shall .be . 
. . amended to add a. l;l~W subparagraph_ (t) as f;'ollows: " ' · · 

1i .. · ... '... - .·.; . . ' . 
. · , 3. Prennses/Conditi.o;n.. . · . . .. . · 
. . '.'~f.- .· Reco.tifi.miri!-tion·of PreiniSes. ·:Upon one hl).pqred eighty (18.0).m.iys·notice froni · · 

Port to MTA, -~d su,bje~t.to MTA appr<?vaJ~ Portmay· ;recohfi~. the ·Prem,ises ,by altering the 
boundaries of Piircel A.and/or.Parcel B, such that the new Parcel A ::ind/or ParcelB contain the 
sarrie approxbnftte.square footage showrr and qutlined. Qtl EXhlbit A of :this ;M;ou'. MTA shall be· 
solely.responsjble for relocatip.g vehicles'.and its:other'qperatio.Q.S to a:c69mpiodate such a ... 
reconfigurf!.ti6n. ·MT.A, ~all be eµtitle4 tO·tent credits for half ofthe c;qsts as~ociated with· 
relocatfug th'efonces, gate.s, ligµts,_driv~ways, and other ~provements pursuant to Section 5(e). 
Pprt may not require MTA to:i.t'l.Ctµ' reloctitim;i-co'sts that are eligible for. rent credits under this .. 
section if One Hundred :fifty p\:lrce11t (1 :SO%) of the total value of all ren.f. credits cla,imed tinder 
this .MO Q exceeds the. total r~t due for the Term~ . f.q~. shall.riot ~e liab~e m. any man_p~r, and , 

· MT A. and itS. licensee h"yre~y w~ve ·any claim~;. fot &ny inconvenie:q.ce; di$furb_atice, .loss .of · 
.. business, nuisance or other damage arising out of Port's· or its· designees' entry ~ilto th~ Premises· 
· under t]Jis Paragraph~ except d;:iiii.age tesulting .directly an4 e:xi?IJ.lSively from ·~e gross ~egli.gence 

_or willful misconduct of Port or its designees aud not' contributed fo'by the acts, omissions or · 
negligence of MTA or its liqenset;:.s;. Contactors· oi: lt,lvi_tees. . : 

' . . . . . .. . . . . 

. . . " . rn.orcJe~ for rel1t credjts to. be authorized by :Port fo; relocation c·o.sts i.md~r this ,section, 
. MTA or its licensee m~ first ~btain Writtep. appr9yal from: Port that the proposed c·osts are 

!((asonable and M'f A or its .liCynSee must obtain all required, governmental .approvals including, 
but hot limite~ tc:i Port building permits for ,the work. After ihe completion· of the ':VO!~ as 
Porf!Mi'AMOUM-13828 · 
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· evidenced by a certificate of completion 9r ~ts ~quivalent by the.Port's Chief Harbor· Engineer, 
MTA must deliv~r to Port an ite~ized statement of the actual,. costs expended, accompanied by 

: doc~entation substantiating all said expenditures.' S4ch documentation of exp~nditures shall 
incl~de: (i) copies of executed contracts; (ii) copies of jnvoices ~or labor, services and/or 
materials, copies of bills of lading, and/or copies of other bills or receipts for goods, materials · 
and/o~ services; (iii) copies.a( canceled checks, and (iv) such other proofs of expenditure as r.nay 
be reasonably requested by Port. Such appropriate proofs of expenditure may include copies of · 
canceled checks; copies of contracts or invoices for labor, .services and/or m,;rterials marked 

. "Paid'', or· otherwise eV:iden:ced rudiaving been paid; bills of lading· marlced ''Paid"; other .bills, 
<;ontracts, receipts for goods ma~ri~ls and/qr servi~es marked "Paid'?;. and such, other proofs of 

· expenditure as may 1'e reasonably apprnyed 'Qy J;>ort. All sqch p:t;oofs of expe~diture must.be 
dµ'e9tly attributabl~ to the appr~yed project." · · . · · · . · . . " . . "· 

5, On the Effective Date of tl;li~ ·First Amend~ent P::ira~aph 4 C?f the Original MOP shall be .. 
deleted ~d replaced wi~ th~ follo'wing: · · . · · . · 

"4.' Term, Early T~rffiinati~n; Holdover. · 

· (~j Tetrn. The.Te1m 9fthis MOU shall expir~ oti:JUly ~1; 2015{"E~piration 
.. ·. . : . . 

·Date")·.' 
:, ' 

. (b) Holdover .. Any holdip.g over !l,fter the Expiratio~.Date ("i;fol!lQver Period") . 
shall riot constitute a.renewal dfthis MOU, b~t be deemed,a·h{?ldov~~ tenam;y,upon the terms; 
conditions, and covenants.of this MOU, t;):X:cept as proyided in Section 5(c).' Either party may 
cancel.the holdpvt?r te~cy upon twelve 02) mqnths wri1:t~n·p,otice ~o the.nthe:t"pai:ty. "Tei:m!' 
shall refer to the total time period dilling which this MQU is effeetive; in<?luding: ·any)1old6ver 
p~d:. .. ' 

.· : : . · (c). E~ly Te~atlon. Either th~ Port Ex¢cu~ve.Director pr the·MI'A·E~ecu,ti~e· 
Direc~9r or their designees ~hall .have· th~ rightto te:rmin,ate· the· MOU as- to. allot a pqrtion·of the. 
Premises at a,ny .time for any carise or. without cause during the 'J;'erin (inc~uding any lr~ldovet : 
perio~) upon providing twelvt? (i~) mon~ writteJ;i. notice to·the· other party speci:fyirig, the · . 
portion(s) oftb.e Premises-affected. Concurrent with the effective date either p~'s-cia,rly ·. · , 
termination of all or ~portion of the Premises,.rent will be. reduced fu prpportion. tO th¢. amount 
.of ~quare .footage rempved from th~ ;I?remise~ anq Mf A shall amend· or tefininate the Hcei:ise . 
. ·with AutoRetuni.or any current licensee .aceordingly. Jn the· ev~nt that-Pert s.eeks. a partial.. . 
tenninat~on under this paragraph, Mf A shall be solely resp9n.sible for all cps~ associa~ed with 
.such :i;nodificatiq~ or reconfiguration that MfAin it~ sple dis.cretion deem~ necessar'y; including 
all costs incWred by MTA or its lieensee t~ relbcate the operationsr Pren;rl~es; fences, ga,tes; · · 

. lights, driveways;" and othei' improvements. ,, . . . ·. " . : . . . . . 

·6. · Onth~ EffectiVe.D~te·ofthlsF.~st.Amenain:ent, Par~ph.5(b.)'ofthe Orlgim1(M:ou · . 
Shall be deleted an4.replace(l w~th.the following: . .. . . . · . : · . . · 
.· ._.. . . "b.· RentAdjustinent. Co~mei;icing on the Eft~tive Date of this MOU and on " 
~ach anniversary date .(the n~ivers~ey l>ate") th~~eafter~ including any Anniversary J)fl.te .dwing · 
any holdove~ perio.d, thy.Rent $lµtll be adjusted on illt? first. ~y_.O.f the:month thatirirplediat.ely 
follow$ the Effectiv~.Date ·~nd o1tthat same date in each suc;".ee<l;ing,year in direct·propq1tion tQ · 
·the percent.ag~ increase fu the .SF Bay Area CPI for.the month immediately preceding the . 
applicable Anniversary Date ("CDl'l'ent Index") over the SF B.ay .A.iea CPI jndex for the month of 

· June 2004 (11Base I:ildex"). In' no case shall the Rent, as adjusted, be less than':the :Rent in. effect 
· immediately prior to the A.llniversary Date~ If the Current Index has ~nc~eased over the Base . 
Index, the Adjusted Rent shall be ~foterm.ip.ed by multiplying the Reht by a fraction, the . . . ~ . . ~ . 

Port/MIA MOUM-'13828 
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numerator of which is the Current Index and the denomfuator of wWch is. the Base IndeX, as 
.follows: · · · 

Current Index 

Base Index· . x Rent = Adjusted R~nt" 

7. . . ·On the Effective Date .of this ~4-st Amendment, Para~~ph 5( c) of the Original MOU · 
shall be. deleted and replace<f w~t~"the following: · · '. · · .. · · · · 

• • 
11c: . Holdover P~riod Rent. If.n~ither the Port notMTA prov.ides notice ·afEarly 

Termination by July'31, ~014 a:tid MTA holds over, monthly Reht shall'iilcrease as .provided in" 
Section 5(b) ·on .th,e. 5th Anniversary Date, with the Adjusted Rent so if~rived. multiplied by one . 
hundred ten percent. (11.0%) to. determine the monthly Rent for the first: tWelve. (12) mon~hs of the . 

. Holdov'<?r Period. Rent will be adjusted as provided· in Section 5(b) ·effectj.ve on the thirteenth 
(13th) montb:o.f th~ ~~!dover Period. IfMTA holds.over more than eighteen (18) .months, · 
mqntQ.ly Rent shall inc;reased to one h!Jlldred ten percent (HO%) of the monthly r,ent .in the . 
·s~ventyenth (17th) month of the Holdover Period and shall be .subject to further fuc;reases every 
12 months as provid~d in Section·S(b) ·on,.eachAimiversary Date.~' · · 

.· 8. . . OJ;J.the Effe~tlve :Oa~ o(~·$ Fi~st .Am~ndi:rient.' P~ra~iph S(d)(l) o~the Origiri.al MOU · · 
sha11 be delete<l arid replaced· '.wi$ th~ fo)foWirig: . . · . · '. · · . " " 

·• : 
111: · .. Rerit Abat~~ent·~nd=Credits. ff the Pi:emis~~ .~ease to.be used for t~wing · · " 

operatiOtis at any time due to ·damage stjstained during the: Term by 'fire,· earthquake, ot tjther. . · 
c,asualty rendering the Premises unsuitable for. occupancy, as determined by the Port's Ghi¥f . 

. Harbor Engineer pursuant tO the P9rt Building Code, or ar.e oth~rw~e. <:feeri:ted legally µot .useable 

. in, ·either case for ·r~asons riot attributable to ·M'.f A.'s or its lice:nsee's. ·acts or omissions, Rent 
· heretjnder ·shall b~ abated atJ.4 MTA shall 4ave. the option'to terminate' t4e M:OU..and shaJJ be 
entitled to .a prorateP, re~d of any..J,l~tit .or d~posits paid.· In the event th~ Premises ct;as~ to b.e·. 
used for in~m~Jhaµ.two.{2) eonsecutive months.for.towing ·operations, Po1i, at its option, may 
terminate this MOU." .. · · · · · 

9. . ·On the Eff:c.tive ·Dat~ ·of this First ,Amendnient, Paragraph ·s( d)(2) of the Ori~al MOU 
shall be deleted and replaced with the following: · · · . · . . . : . 

· "~.. ·: MTA shall be ~ntitled 'to a proportiop.al abatement iri the Ren~ if the ex~rcis~ 6f 
· ·Port's rights. under section 13(P) 'of this MOU results in the loss of use of the Preinises or any 
porti.ori.thereof for a period in ·excess of thirty (30) days or in ah area.in excess of250. $quart1 . 

· feet, or if.MIA ~ei:J.4,ers the possession of Pared J3 to the Port for the sole .reason that it is 
unable to oQtain; a BCDC permit for use of P31'.cel B consiS:tent With this MOU. The opening of 
22ru.1 Street by the Port for non~~xch;J.Siv~, g~neral circulation tbroug)l the. Pier 70 area may occur 
at th,~ Port's sole option· without. Rent ab<l;tement ... Th~ planned aj.ignm.ent for th~ 22~d Stteet · 

. EXt{1hsion is.as slwwn on Deparl:m~nt of P&rking ii.nd Traffic, Divi~fon.ofTraffic Engip.e.ering 
drawing oti file with the Port's Cbi.ef Har9or Eri@.ne<?r, entitled "Ne~ Pier 7.0 Rba'.dway-:- · · 
Prelilnin:a1y Striping Plan'.', dated Jtine 28'; 2001. File Niune.sw:l349sv.newioa;d f:mal.dwg. The . 
. parties recogniZe that the.fmal.aligninent may·deviate as n~pessary to eff~t the right of way 
~p;rovement. . · . . · .. · . . . · · · . '. 

. 1 o . .. : · ·on th~ Effective Date of this Fi!st hiendment, Paragraph 5(d)(3) ~all be deleted and 
replaced with the ~allowing: " . 
· . ,;3. Tlie parties a~ that costs incurred to ~odify ·the original confiiuration of the · · 

Premises due to a S;urrender of pqssession of Parcel B to the.Port due to MTA's inability to ·obtain 
a BCDC permit for use of Parcel B consistent with this M~U may not be offset from .the Rent. n 

· Port!MTAMOU M,13828 
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11. On the Effective Date of this Fi,:st~endment, Paragraph 5(d)(5) shall be.added tO the 
·MOU to read as :follows: ·' · . . 

· . ·."5. ' Upon ninety (90) days prior written notice to MTA, Po~may access up to fift~en. .. · . 
percent (15%) of the Premises for purpose~ related to the developµJent of Pier 70. MTA will 
cooperate to ensure that :Port odts license~s, Contactors or Invite·~s.have adequate access to the 
deflignated are~(s) and shall be.solely r~gponsible for costs in.cw.red by MTA or its licensee to 
relocate vehicles or its other operations tO accommodate ·rort's access. MT.A, shall be entitled to 
rent credits pursuant to·Section. 5( e) or "Ulird-party reimbursement arranged by Port f~r all costs 

· ·incurred by MTA or its licensee to relocate fences, gatt'.S, fights, driveways, and other · 
improvernen,tS, Port.. :m,ay not reqlri,re MT.A. ~o incur relocatiop. qosts that are eligibie for .rent 
9r.~dits ~der this sect~on if One Hundrecl. Fifty percent {150%) ·of the total vitlue of all .rep.t 
credits claimed under this ]'0:0l! .exceeds the,total rent due for the T<?pn; Notwithstanding thy 
tjme aµd·square footage limitati~ns of Paragraph 5(d)(2), if the,right~ yXercise.d by Port 
.hereunder resUltin the loss· ofus.e of:the .design,ate4 area(s) oftbe Premises, MTA shall be 
entitled to a proportio~J: abaterµ.eijtin Rent. Port shall not ht'." lia~le in ap.y rr,ianp.er; au.d MTA 

. and it~ licensee hereby waive .any c~, foqmy incq11venie:nce~·.distutba;nce, loss of btj,sines~ •. 
n~is,ance.orother <;h.w.age arismg out of P~rt's or its ~esigneeS.' en~ onto· the Premis~s under this 
P.aragraph, except damage resulting d:ll;ectly and exclusively· fmin tlJ.e ·gross negligenc.e qr willfu1 · · 

. misc.onduct"of Pott or ~ts· designee.s· and nqt contributed to .by the :a..cts; omissi<m~ oniegUgence of 
MT A or its licensees, Contactors or Invitees. · . · · · · 

· .· . ll;l ord~r for rent cr~ili~· ~t thkd ~~ re~bursem~ri.t ~o be auth~riz~d.by .Port. f~r . 
re~ocation costip:jp.de:i;. this section, 1Vfr A or its licensee ~us~.·fl~~t ·obtain· -M*¢.n ~ppi:qval frqm, -

· :Port that the prppcised costs are ·reason.able and MTA or.its· hqensee ,tpµst obtain a:µ required · 
governmental ~pprovals including, put nqt limited tp ·Port. builgip.g p((rmit~ for the work. . .After . 
the ~ompletion of the.·~o~l_(; as· eviden,ced ~Y a certifi9ate. of completion .or: i~ equiv~entby tlie · 
Port's Cbj.efHarbQr Engineer, MTAmtist.deliv~rto Potj: a~ itemized statement of.tlie·actua:l costs 
expend~~ accompattled·by·d~cillnentati9y..subsUµitiatiii.g:all. s~id expenditures. .Such · 
do~nmentati.9n ofexp~:Q.~i~res sruµI ~~lude:. (i) c(?pies of.exe(;;u,ed·contta.cts;· (ii)- copies of . 
invoipes fpr lab.or, serVice~ and/or materials, copies of bills of lading; and/9r copies of other bills 
or recel.p.ts for goods, n;iate~als ~nd/or:sei:Yice~; (iii) copie~ of c~~eled chc~ckS, and .(iv) such : . 

· .. other pr~ofs. of expenditure as :r;nay be r~ason.ably n)quested by Pqrt. ··Such appropriate proofs of 
expendiµite 'may include ·copies ·of canceled cheqks; copies of coriti:act~ .or "invoices for .labor, · 
services a.J,id/or inater~s mar~d !!Paid" ·or. otherwise evi4enced as havht.g been paid; bills· of. . 
lading ~ai.\<.ed "Paid~';. ~th.er bills,.CfQ:l;ltr~ts, receipts fqr·goods materials ~d/or.seryfoes n:i.arke4 
"Paid"; and such other· pr~ofi? .o~ e:xpe:t1:difure a.~ may be teasona}?ly approved by Port. )ill such 
proofs of exp~nditure must b.e. directly atttj.butable to the .approved prl)ject.". · · · . · · 

U. . On th,e Effective ·i»a.ie·.of this. Frr$t'A.Wen~ent, Paragraph 5(~ ): of the .Original MOU' · 
shall be deleted and replaced with the following· . · · · · · · · · ... ·· · ·. : · · · .. · : 

. . ·. ·~,~-.. . ·.F~rm~~·f~r Abatement/Credit. ·An re~t c~~clit8.available. t6 MTA .. 
· permitte~ by ~e.ction 3(f), Sectfon.S(d)(4) and Section 5(d)(5.) sJ:ia.11 b.e.applied agamst R,ent . . 
.. pay~ivnt obligation during.the Term at. ~rate.no~ grea~r .t4anohe half(Yl} of the applicabl~ .. 

·month Rel).t payment and.s\lf:lU be applied if and ,oply if MTA is. il.i good st~ding.i;t.nd is .not in ·· 
. defa-µlt of any of:t:he terms of this MOU:. Jn th~ event.that.the :tq:t;al-of.rent credits available to . 

MTA pursuant to Section 3(t), Secti,9n 5(d)(4) and Secti~n 5(d)(~) of this MQU exceed!) ap. · 
amount ~qual to one half(%) of.the Rent pa:Ym.ent for ~nY one ·calendar :m,ohth, tlie remaining 
available"Rent .Credit shall be. carried fo!Ward to ·succ.essive. calendar months.at a rate not to 
~x.ceed 01,}e half (Yi) of the applicabl~ Rent payment, until. all .available rent credits have been . 
fully applied. Tu no event, however; shaJlMTA ~e entitled to fl?.e appij.cati.on of any ;rent credits 
or the value. thereof, beyond ~e e:iq>iration or. earlier ter.tniriation of this MOD." 
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13. . S~ction 15~ Notices, shall be revised by replacir;i.g MTA's addfess with 

nAnd ifto'MTA to:' 
San Francisco Municipal Transportation Agency 
Attention: .Steve Lee · . 
One South Van Ness A venue, i 11 Floor 
San, Francisco, Califorllia 9410311 

: • 

· 14. · Presence ·of Hazardous Materials. California ~aw requ~es landlords tO disclose to · 
tenants the presence or potenti!ll p~esence of certain Hazardous Mat~:r4tls. Accordingly, MTA is· 
hereby advised #J:at the .reports listed 'in Schedule 1, copies of which have· been made available to 
MTA describe known or ~uspected Haz.ar<;J.ous Materials· (as defined in the License) on ·or near 
the Prenii~es. MTA acknowledges that the notice set forth in thiS. section satisfies the" 
requirell,J.ents of California·:aealth ·?-l:ld Safety Code Section .25359.7 and relate~ Laws. MTA 
mu~ disclOsy the m£or¢ation contamed in this Sec,:tion to· 3,tiy subtenant, Iic~nsee, transf€1ree, or 
assignee of MTA's intereSt in the: Premises .. ¥f A ·also acknowledges its own obligations· 
pursuant ~o C:;i.lifornia Health and Safety Code $ection25359.7 as well as the· penalties that.apply 

... for faibire 'to meefsuch obligations ... · · " . · · · . . " . · .. · . · . . 

15'. . · : Southem.W~tedrontBene:fi.~ .. The.P~rt;s "Policy for-Southern Wat~rfront Community· 
Benefits and Beautification" identifies beautification.and reJated projects in the Southern · · . 
Waterfront '(froll). Mariposa ,Street in the north to India Basin) that tequtr~ funding: Under this 
poli9y, MTA sha~l provide"the following community he:i:le;fits ana beautification mea8ures 1n 

. ' considerati0i:t for the use of the Premises. Allimptovements must be perfonned in acQbrdance 
with Paragraph l4(f) Of this MOU. · " . ' · . .. · · . " .. 

· .· : (a) Nots?o~et fu~ ~~~~~n (18). mont4~ ~er the .Effective Dat~ of thi~ F~st._· . • · 
Amendment ~d not )ate;r thaii. Twenty Fqur (24) months after the Effe,ctive Date of.this Firs:t 

· Amendm~nt unless· otherwise. appf9v.e4 by Port, 'Mf A or its lfoen~ee slmll exj;iend. :p.ot less than 
. Fifty Thousand Dollars ($50,000) tO"design, p~dilee and install signs .an<l: other interpretive 

devices·describing the historic.significan~ of the Port's.Pier 70 ~ife: The.form, c01:1terit ahd 
placement ofSuch signs· and other devicys· are su~ject to Port'.s conserit in its sole dis_cretion. 

· · (b) MTA ~all req~e its licensee to perform repair~ as :specified by Port to Bllilding .12 
Complex With costs not to exceed Four Hundred Fifty Thousand dollars {$_450,000:00)~ Port· 
shall not n~quiie repairs 'to be conducted at the sam~ time that_it implements an.extell$ion of 22nd . 

. Streefmider Pan:igtaph 5(d)(4). Iii cq~ideration.fonmmpletion of the repairs and exp~.t;1.ditures 
. rel~ted th~reto, and uppn approvi;µ ·by ·Port of Constructi9n C.osts, P9rt .f'?hall issue .an appropriate · 
rent credit (herein "Bnil~ing 12 Co~pfox Repair ~ent Credit") .to Ml;'A .in ~cco:rdance wiµrthe 
terms of this Paragr~ph. '~Cq~ction C<!sts""are the actual ·costs incurred for labo_r, materials~· 
contractor fees, ~d .te~onable. architecture and engineering foes in connectjo.n witq. the project 
pur~~t t9 a bid obtained ·under a guarant~ not-to:.exceed cbnstri..u;;tion bid that is .ap'prov~d by 
the Port. prio:i: to i$SUai:J.ce. The Building 12 Complex Repa.V.- Rent Credit shall qe a sum equal to· 
the Construction Costs or a sum· not to exceed·Forir Hundred Fifty Thousand dollars· 
($450,000.00), whicheye:r· is the lesser amo~t. The timing; scope and specification' of the .. 
repairs shall be in ·the Port's sole discretion ·~xcept that Port may·notrequiie Building 12 
~qmplex repairs if the rerrIB.ining rent.ow~d by MTA for the Term minus rent credits myed tq 

. MTA pursuant to Sectiop. 3(f) and Section 5(d)(5) is less than One Hundred Fifty pei:cent (150%) 
of the guarant~ed noMo-ex~eed constriiction bid. · ·... · · · . · · .. · : 

· . · . All rent cr~dits .avajlaqle to MTA under this Par;:i.graph shall be appFed. against R-ent 
during the Term at a rate·of 100% of the appli<?able month Rent payment and sl;lall be applied if · 
and only if MTA is in good. statiding arid is not in default of any of the terms of this MOU. In 
the event that the total of rent credits available to MTA pursuaQ.~ to this Paragraph ~xceeds an. 
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amount. equal to 100% of the Rent payment for any one calendar month, the rema:inirig available 
Rent Credit shall· be. carried forward to successive palendar· months at a rate not to exceed 100% 
of th~ applicable Rent payment, until all ·available. rent qedits have beeri fully ~pp lied, bi no 
~vent, however, shall Jy:ITA be entitled to the applicatio~ of any rent credits or.the value thereof, 
beyond the ·exp~:ration or earlier tetn:>:inatioll: of this MOU. · · 

· . In order fqr constru~tion oftb._e project to be authorized.by P9rt: MTA mus~ flrstobtain, · 
prior to commencing the project, writtc;:n approval. froin Port_ that fl'1:e Construction Costs of the. 
proposed project ru;e reasonable; and MT.A, or hs licensee, must _obtain all required gove:i;nmental . 
approvals, including, ·but ~ot limited to. b:ui~dirig· pei:roit.s fr~m the Port! After the c:ompletion of 
the approved proj~ct as evidenced by a-certificate of completion or its equivalent by. the Por_t's 

· ''ChiefHarpor Enghieei:', MTA inns~ deliver to Port an itemize.d sta~ement_o~·the actual . . : 
Construction Costs expended on the approved proj~ct, ~compani~<lby documentation 
substantiating ~ll ·s~id expenditures. Such docume~tatiQn of eXpe!).ditures shall in9lude: (i) . . · 

. c.?pies of e?'-ecuted contr8;.~ts; (ii) copie~ of invoic_~.s for labor; servi.ces _and/or material_s, cop~~s of · 
bills of ~ding, and/or copies of other bil~s nr rvce1pts for goods,-matenals and/or services; (111) · 
copi~s.of.canceled.checks, arid (iv) such other proofs of expenditure as may be reasonably. . 
requesteci by ~ort Such.appi;opriate proofs of expeJ'.!.diture may include copies of canceled· 
checks; c~pies of co~t;t;acts or ~voices_for-Jabor, services andlo:r materials ~rlqid "Pai<:'!'~; or 
otherwise evidenced .as· hav~g been paid,;. bills of lading marked '~Paid"; <?ther bills, contr~cts, 
receipts for g<;>ods materiqls ~nd/or. s~rvices 1llai:\(ed "Paid"; aµ.d siich otherp:i;oofs of expenditure 
as m.aY:be tel:l-S()naWy: ;:i.ppr\lV~d; by P'q~. All such proofs- of expenditure niust·be' directly · 
attributable to th~ a~proved project.''._ . · . .. · · · · · · · 

·. 16. . . Relocation Studi Withl~ six (6) months'.of ~written request by. the Port~ MTA-Wili 
examine options to relocate AutoR~tum or its current _licensee· and de live( a rel_ocation study 
. report to the Port in -a_fol'.fll and· manner jointly i::tgreed to by Pott and MTA. -

17. . ~ontract Monitor. ~he:qontr~t Monitor; a~ defme_d _in:Se~tioii s.-s .of Appe~dvc .f\,. 
S9ope of Work, o( th~ Towmg Agr~~ent shall ·coqperatt:? -yv1th and provide to Port such . 
information .in a forri:l and frequen~y as Port reasonably re;quests to· aid Prn;t's deterro4iation of . 

· compliance with this MOU. . . · 1 ' • • • • • • · . .-

.i 8. . Operations Pl~n. within One.Hl;l~dr~ Twenty Days after the Effective Date, MTA shall 
. _require Aut~Ret4rn to update its Operati.~n,s Plan and submit it to Port for :approval by Port's .. 

Executive Director or·her·d~signee. The cui.ren~ Port-approved Operations Plan will continue to 
:· apply unti.1 the rev~sed Op~ratioris Plan is-approv.~.c,l by Port.' . : · · · · : :_ 

19. · ;Entire Agre~ent This ;F~st Amendmentccintains ~ll ~f the r~presentations and the 
entire agreement between the parties· with. respecfto th~ subj~ct matter of this agreement. 

_20. . Miscellane~us; ·This Ffrsi_Anien~ent shall bn;_d, and shall inure to the benefit ot: the 
successor~·aiid assigns o_ftlw parties hyreto. This.FirstAmendme~.is ~{or.the pillpose.of. · .. 

. .. setting forth certain rights. and obligati.o;t;is of.MT A and the PQrt, and U0 other p~rson shall have 
any" rights hereunqer or by reason hereof as a third party beneficiary or .ot]:).erwise. As amended 
hereby, the MOU is her.eby ratified and ~onfirmed 'in all respeqts ruid:shall remi:iill in full. force· 
arid effect, In the event of.any inconsistericie~-b~tw~ei:J. the terms.of this First .Aniendmeht and · 
the M_OU, the te:hp.s of this Am~ndment sh~tll.prevail. Neither»this First Afilendment noi:· any of 
the terms ,hereof :rp.ay be amended or modified except by a written instrument signed by all ,the 
parties hereto.·. · · · 

. 21. · Eff~ctiv~Date. The.Effective Date ofthls FirstAID.~ndmenqs July 31; 201.0. 

' . 
[REMAINDER OF. PAGE INTENTIONALLY LEFTB~] . . . ~ 

'. 
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. iN WITNES.S WHEREoF, the parties h~~e caused this First Amendment to be e~ecuted as. -of 
the date ftrstwritten above. 

CITY AND. COUNTY OF SAN. 
FRANCISCO, a mtµljcipal cqrporation 
operating by and through THE SAN 
FRANCISCO PORT COMMJ:SSION 

Exe ve Director · 
Po of s·an J;lrail~i.~So 

bated: (JS - 7f -.- ,l I 

Port coniliussfon.Rci~o: .. lb .-tf ( .. 

CITY AND COUNTY OF SAN 
FRANCiSCO, a. ~unidpa1 corporation · 

. opei;ati:Q.g by and through its· SAN . 
FRANCISCO.MONlCIPAL . · 
TRANSPORTAT~ON AGEN~Y. 

By: 

.-, . 

. ··-~--~· 
.. NATHANIEL FORD' . . . 
. Executiv~ Director · · · · . . . 
San Fr~cisco ·Mwucipal Transportation· · 
Agency · -. .. ·- ~ · ·. ·. · . · 

MTA.BoardReso. IP- ae7~' _.,:: 
. . AdOp~d:j J~b .··· .•... ·. ·• 

·Atte~t: _~ ~ 
. Secretary,MTABoaid. 

.Amendment Prep_ared By: Brad B~nson_ 4 
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. ~ ...... 

SCHEDULE! 

ENVIIlONMENTAL REPORTS AND DOCUMENTS ~G.ARDING HAZAfmOU~ MATERIALS .. 

' · SF MTA/ AU'.l'ORETUaN 

.MAY 11, 2010 
PIER 70 

1999 Annual Gr01:i~d Water Monitoring Report For Piers 70 And 94~ Tetra Tech; Inc., February 
~Q . 

. . 
1999 Annual ·Grouri.4 Water Monitoring R~port Pi~rs· 70 Tetra Tech Inc ·02:-2000, Tetra· Tech, 
Inc., Febrtll!cy·2000_. . . · · ·. . . · · . · 

' . ~tivity s~~ary Report, ~i~r 10; S~a Enviro~ental, inc .. ~ 8/5io2 .. ·. . . 

Amehde_d Report Of Waste Dis(?harge Pier 70 So~d Waste Disposal Site, The·Mark Group S-20-
90,.Ma'rk Group,Augi,ist 20,'1990.. . . · · · . · .. · ·. · . · . 

Appe~di,ees F .Nld. G. -·Chemical And.Physical Pa~ Tables;· Volume 2 Of 3, Subchapter 15 · 
Co~pliailc~, Pier 70, Solid Waste Disposal Site, .Geo/Resourpe Consul~an~, Inc., .December .. 
1989. . . . . .. . 

. ; 

AppendPc: I{·- Laboratory D~:taReports, Vol:U~e 3 Of~. Subc~pte~ 15 C~9inpliance, Pier /0, · 
Solid Waste Disposal Sit:Y, .qeo/Resource Consultants, In~ .• December 1989. · . . .. . · · . · · 

Arti~le 22a C~mpUance; City Tow, P.ier. 70, ·$8.n Francisco; Pr0249798~ iris Environmentai, 
. · .Janu~ry J; 2004. . . · .· . . . . . . . . . ·· . · , .. . . . · . .· 

. . . . . 
Article 22~.Complianc·e; Former Car.Crusher Building · . 

Fom.er City Tow, Pier 70; Ehs-H~ C~e Number 69, sari Francis6~ Dep_ariqient Of :Public 
Health, SeJ?tember 1, 2005. .. · · · . · · · : . . · · 

Asbesto~ Abateme~t.Report/.Pick;Yom P·art, Inc. Pier.70, Iris Environmental, May 21, 2o~i, .. :ins 
Environmental, May 21,. 200 ~. ·. . · . · · ·. . ·. . 

. Assessment Of $usp~t Asbestos~Contahrin~ Mi;iterials At Th;e Pjer 70 Of.flee Building, 20th 
And Illinois Streets, Cta)rton· Environmental Coii.sulta:nts,. April 9; 1996., · · · . : · 

Certi:fi<?ation Reporti Pie~ Your Part, Irie.; Pier 70, San Fraricisco; ·ca, Ins Environmental, . · · . 
December 19, 2003. · 

. Data Compilation Report.~ App~ndices A TbroughE.Data Logs, Vol..1 on, Subchap~r is ... 
Compliance~Pier 70 Solid Waste :Oisposal Site, Geo/Resotirce Consultants, Inc., December · 
1989.- . 

·F.inat" S~ary Report, Soil Boring Sampijng And Well Installatio~ For Pier 70 Building Pcb. 
Remedial Investigation, Pier.70 Mixed Use Opportunity Area . · . . . . . . ' . 

Engineering/Remediation Resou~ce~ Group, Inc. ·Nov. 200S, Engmeering/Remediatiori 
· Reso~ces Group, Inc., Noyemher 2005; . · . . · · 
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.Gyoresource Data Compilation & Appendices A Through E Data Logs Report Vol: 1 Of 3 · 
Subchap~~r 15 Pier 70 Solid Waste ;Disposal Site, December 1989, Geo/Resource Consultants, 
Inc., December 1989. · · 

· Gr~undwa,ter Dati!- Summary And RequeSt T~ Rescind.Wa~te Discharge Requirements; Pier 70. · 
· · (Order 87-060) And Pie:t; 94 (Order 87-061 Disposal Sites /Port Of San Francisco, Port Of.San 

Francis90, August 17, 1999: · · · 

Jiazardous Materials Investigation Of The Mariposa Facilities Project Area, July 1990, Effi:i-· 
W~s~ lric.,.Jµly, 1.~90. : · · . ." ·. . . · .'.. - - - · 

Health And Safety J>lan ~ ~t Control ~tigation And Monitoring Plan For Utility fustallation · 
And S'?il ~ad Out Activ.ities, Buildipg q~ At Pier 70? Sea ~nvir~nmental; Inc., 10/13/2009. 

Or<ter No. 00-030-/ Rescission Of Waste Discharge Requirem~nts fu Order '.No. g7.:060.; City. 
And County Of San Francisco I Pier ·70 Class Iii Landfill, 'California Regional Water Quality. 
Control Board, April .20, 2000~ · .·. 

Qrder No .. 87-060. Updat~d Requirements;· City And Connti'or San Fran6isco. / Pier 70 ·Class Iii: '. 
Landfill; Ca~fornia ~gional Water Q~ality Contio.l Board;.1987. : . · . .· · . · 

Pcb Removal; Cori~ctive Actiqn Phin; .Pier 70, B~ding. 5 0, Engiiieerlng-Remedi~tion.Resowces 
Group, Inc .. Au~t 2903, i<;ngineering/Remedia~onResoµrces Oro.up, Inc., August 20.03. · · · 

Phase i "Enviro:nmetital Si~°AssessmentFor~ier.70; Mixed Us~'Oppo~ty Area, Comet.Of · 
Illinois Street ,And 20th Street, Vol. l .Of Ii, Environmental Site Assessment, Tetra Tech, Inc., 

. Augw;t 1998. . . . ~ . . 

Phase 1 Enviro~ental Site Assessment For Pier 70, Mixed U~e Oppo:i;tu~fy Area, Comer Of 
Illinois Street-And 20th Street, Vol. Ii Ofli, Supplemental Dociµnetits. Tetra Tech, Inc., August 
1998. . . . - . 

·· .. Phase I B~oWnfields, Environm~ntai Site Assess~entReport Pler,.70, Ecology And Environment, 
Inc., March.2000.. · . · .· · · · "; ·. . . · ._. . 

Phase I Enykon,mentaJ, S1te Assessmen{F.o:i: Pier 70 Maritiine Use Ai~it:. Ecology And 
Enviromhental,' 11!.c. Marc;h 2001, Ecology And Environ:irient, fuc.;M~ch 2001. . . . . . ... 

:Ph,iise I Envitom:llental Site AssessJ?J,ent For Pier 70, .Mixed Use Opp.ortunify Area: Corri._er Of 
Ill~nois Street An,d 20th Street Tetra Tech, Jnc. August 1998 '(Vol. I), 1.'etta Tech, Inc,, August 
1998 .. 

· Phase:I .Environfilental Site ,Ass~ssment For Pier 70, Mixed Use Opportu~ity ~e.a, ~o~e~.· Of· · 
Illinois Street And 20th Street Tetra Tech,. Inc. August 1998 (Vol. Ii),. Tetra Tech, Inc., August 
1998.. . " . ' . -

Phase.I Envifonmentai Site Assessment, One~Acre J>arc~l On Swl 349, Pier 70. Iris 
Environme:P,tal, Oct9ber 23,,2003, .Iris Environmental, October 23, 2003. · · . - . . 

Phase Ii Corrective Action Pliin, P~b Reµ-i~yal Action,.·Port Of San Francis:co, Pfor 70, Builrung 
. .50: Engineering-RemediationResources·Group, Inc. June 2006, Engineering/Remediation. 
Resour~es Group, ~nc'., June 2006. . · · . " · · · . . 
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: Pier 10 Mixed Use Opportun~ty Area, Pcb Assess~ent, Targeted Brownfi;lds Asses~ent 
Report, Ecology And Environment, .Inc., 1/9/03 ~ · . -. 

.. Pier 70 Mixed· P~e Opportunity Area, Phase Ii, Targeted.Brownfields Assessment Report. 
Ecology And Environment, Inc.November iOOO,.Ecology.AnqEnvironment, Inc., Novemb.er 2000'. . . . . . . . 

. Pier 70 Mixed.Used Opportu~ty Area Pcb Assessment, Targeted ·Brownfields Assess~ent 
Report, Ecology And Eri.vironinental, Inc. January 2003, Ec.ology And·Environment, Inc., 
January 2003. .. · · · . . · . . . · · . . . . ' 

Pier 70 Mix~d Used OpportUnity Area, E~pand~d Phase Ii Target Browip;ield~ 
· Assessment Report. ~cology And .Environment, Inc. January 40()4. Ecology And. 
Environm~mt, Inc., January 200.4. 

Pier io, Huilding 101 Cle_ruiup, A~ E~vironmentai Consulµmts, February.2~ •. 1996. 

Pier 70, Mixed.Use 0ppoqunity.Area, Plil;1se1i Brow~flel~s.Targete.d Site .Assessm~nt, Draft .· 
Sampling And Analysis ~lan, Ecolog)' And Environmen~ Ino~i August 201)2. · · 

Pier 70, fy.fixed·Use Oppo~ty Ar~~. Ph,ase Ji.BrownfieldS, Targeted Site A.ssessment 
Report, E~oltjgy .Al;id Environment, Inc:, November 2000. . . . . . . . · 

.. .. . ;. . ' . .. . 
Pier. 70) Mix;ed Vse·Opp.6rt:untty Ar~a,. PJ;iase Ii Bro:wnfields, Targ~ted S~te A.sses~ment, 
. Samplµig Arid An~lysis Plan, Ecology And Envii:oriment, Inc., IU11e ·+()OQ:. ·· . · 

Remo~~1 on;rnd~;gro~nd Ta~, Pier .10; ~rcllng Laws9n ~~s~ciates~ March· 31, 19.88.: 

Sample' A,nalysis Pian, Pier 10 Buildmg· 50 Pcblle~edial I:µvestigation, Pie~ 70 Mix.~d Use ·
Opportunity.Area, Erigineermg Retnedlati.on R~sources Group Inc; Septeinber 2004, : · · 
EngineeriJ?.g/Remediation Res(mi:'ces. Q:roup; Inc., September 2004. · 

. . 
Sampling And An,al:Yti_cal Report; Pier 70~ Builqfu.g 6, Curtjs & Tompki:iis, Ltd, 

· November-1983. · · · ' · · 
• ' I' ' 

. . . Site Hi~tory .Report And work Plan City·Tow' ?for 70, Iris Enviro~ental, inc: February 7' 
. · 2002; IrisJ?ivironmeJ;J.tal, February), 2002. . · . ·. · . ·.. . · · . - .. 

. . . . . . . 
Site llistory Report And Work ]:>Ian; City T9w, Pier 70, Iris Environmental; February 7, 2002. . . . . . , . .. . . 

Sit~.~ estiga~ Report, Fonner Crusher Building, Pick Your Pa,~ 'inc.· Pier 70, :km· 
En:virontilental, Jilly 13, 2004, Iris Enviromp.ental, July 13, 2004. · 

$oil Remt?diatlonReport, Pi9k Y~ur.Part, Inc. Pi!'r 7o, Iris Environmental, December 1'2; 2001, 
·Iris Environmental, December 12, 2001. . · · · . · · · ·. · ... 

~ . . . . 

Soil Remediatio~ Report, Pick Your Part, foc.,'Pier 70, Iris Enviroinnental;De9e~be~ 1.2,' 2000. 

Soils Analysis Report And Mitigation.Plai;t For The. Cify Tow Facility; P~er 70, San. Francisco, . 
· Ca, San Francis90 Department Of Public Hea;t.th,.July 29; 2002. · · . · . . 

Solis. Analysis ReporfAnd Mitigation Plan, .city Tow; Pier :70, his E~viron~ental, 
7/10/02. . 
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S9ils Analysis Report And Mitigation Plan; City Tow; Pi~r 70, San Francisco Pr0249798, San 
Francisco Department Of Public Health, October 10, 2002. . . · · ·. 

Soils AiialysiiR~~ort An~ Site ivfi~igation Plan, Pi~k.Y our P~, Jn~. [Cify T~w], Pier 7~, Iris 
Environmental, July 10, 2~02, Ids Environmental, July 10, 2002.· 

Submittals For: Piet 7o, Comer Of 20th And IIIifiois, Bll.iewater Environm:ental Sei:v"ices, 1992~ 
1996. . . . . 
. . 

Subsurfl:!-Ce Investigation At Illinois And 20th Streets (Site), Tetra Tech, In~., 4113199.·· · . . . . . 

Subsui:fac~ Inv~stiga~on Fcir Port Of San Francisco, Pier 70. Tetra. Tecl;i, Inc.~ pe~ember 1997, 
T~tra Tec_\l, Inc., Decem~er.1997. · · . · · 

Subsurface Investigation; Pier,70, Tetra Tech, Inc., Pecemher 1997.· . . . . 

· · Summary Report:. Aspesios .Aiid Lead-B.ased.Paint Survey~· Pit(r io, Build.µigs· 36," 40, 1o1, 102, 
.. 104 And 109 ;20th And Illigoilf Streets, Sea Environmental, Inc., May 19~8. · · 

Suminary Report: J3ulk Asbestos And Exterior Prunt Survey; Pi~r 70, .Building 104, Sea 
Environniental, Inc., Octqber I999. · . . . · · 

-Su~Report:'Bulk.ASbestbs.AndL;rid-B"asedPairit.Survey, ~uiidUig HI~ Pi~r 70, S_ca· 
Envitonmental,Inc.,_Maich .1995. . · · · . · . 

. · . t. . . . . . . . 

Summary Report: Bulk Asbestos.And Lead~Based·Paint Survey, Pier ?o- Crane #30, Sea 
."Enviioninental, Inc., February I996. · · . · . . . , · . · .. 

. . . ' . . . . . 

Suminary Report: Hazardous Materials ASsess¢ent; Port of SF· Pi~r 70· B~lding 21, Sea 
EnvironnientaJ., Inc:, 4/2008. · · - · · '-· · . '. · ·.. · ' · . . . . . . . 

Supplement Investigation ReportF~rmer Car Cnisher Building Fomie): Cify Tow- .Pie:r.70", Iris 
Environmental, March 3; 200$. . · · · , · · '. · . · . .. " · · 

S~ey fo~ Asb~stos"Ari_d:Lead-Ba~ed Paint; Noonan Building cBuilding #11); Pier JO; Sea · · 
Ptoject No: B~ 7265~ Sea Environmental, Inc., 912(2005. . · . .. · 

Pi~r .70 Site Investigation an.d Risk A~sessinent Report, Treadwell and Rollo, J~e 201 o .. · . 
. . . . . . . . 

- . . 
Se~w~ll Lot 349 

Anaiysis Of Bay Discharge, North.Embarca~eri:»Roa:dway Project, Camp Dre~ser & Mckee, 
9127194; . . . . 

. . . . 
Bunker Oil Cti.ru;acterization, North Embarcadero Roadway And ·F-Line E:Xtensfon, Camp 

.. Dresser & Mckee, 12/29/95. · . · . .. · :. · . . . 

Enib~cadero RoaP.way Urban De~ign Pro]ec~.Hazardous Waste Jnvesti~ati~n, Site History· . 
Report, ~echtel Environmental, Inc., August.II, 1989. · · . .· · · . · · 

Embarcadero Roadway Urban Design Project, Rincon Point Block, Sampling And Testing Plan; 
Geo/Resource Consultants,. Inc., October 16, 1989 .. . . .. · · · · 

Geotechllical .Inyestigation, M;iiriposa Storage/Transpo_rt Facilities, Ags, Inc., JUn.e 1989. . . . . . . 
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Gro.Un.dwater Data S~~ary And Request To Rescind. Waste Discharge Requirements; Pier 70 
(Order 87-060) And Pier.94 (Order 87-061 Disposal Sites I J:>ort Of San Francisco, Port Of San 
·Ftanciscu, August 17, 1999. . . ' . . . · · 

Hazardous Materials Monitoring And Manage~~nt Plan~, Maripo.sa Facilities Project, Erm- · 
West, Inc., 1/31/92. . · · · · . . . . · · · 

Railway Track Ballast.Survey, Sampling Results And Sutn.mary, North Embarcadero Roadway 
Project, Cky Environme~t~ ~ervice, 3/1/93. . . : . · 

Site History Report, Embar.cadero. Roadway Urbap. Design Project, Hazardous Wast!! 
Inv,estigatioil, Appendix Iv; Agency Site Files, Volume 1 Of 4, Bechtel Environmental, Inc., . 
August 1989 . 

. Site aj~tq~ Report, E~barc·adero Ro~dw11;y Urban D~sign J>roje~t, Haz~do_us Waste 
Investigation, App~ndix Iv, Agency Site Fil~s, Volume 3 Of 4;· Bechtel Environmental, Inc., 
August ~~8.9. · · 

·.Site B:istoi:y Repqrt, Embarcadero Roadway Urba~·Design Project, 1Iazarcious W~e 
Investigation, Appendix Iv, Agency-Site Files, Volume 4 Of 4, BecP.tel Environmental, Inc., 

· Angil.st 1989~ · · · · 

The InQ.ustda.l History Of The Proposed·Matiposa Facilities P~oject Area, Erm-West, inc·., 
· A.ugust1989. · 

Waste ciasslfi.cation Applicatio~; ·Embarc'adi!o Roadway Project, Baseline Environmental 
Consulting, April 1993. . ·.. . . · · .. . . ' 

Wast~· Classificati~n, E~h~cade~o Roadway .Project ·cW aste Classification Unit File Number 
F134), Baseline:Environrnental Consulting, August 9, 1993. ·. · · · 
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MEMORANDUM OF UNDERSTANDING 
PORT REF. NO. MOU M-13828 

THIS MEMORANDUM OF UNDERSTANDING ("MOU") is enter~d into by and between the 
Department of Parking and Traffic ("DPT"), a division of the Municipal Transportation Agency, an 
agency of the City and County of San Francisco ("MTA ")and the San Francisco Port Commission, an 
agency of the City and County of San Francisco ("Port"). 

RECITALS 

A. Pursuant to an MOU dated June 1, 1994, as amended March 7, 1996 ("1994 MOU"), 
Port leased to DPT approximately 13.66 acres of property for the purpose of storing and handling 
abandoned automobiles, and related uses, The 1994 MOU replaced an earlier 1987 license between the 
Port and the San Francisco Police Commission for a similar use at the same location. 

B. The initial term of the 1994 MOU expired on May 31, 1999, after which date the 1994 
MOU has continued on a month-to-month baskin accordance with its terms.· The 1994 MOU premises 
are presently being used by TEGSCO, LLC, a California limited liability company, dba San Francisco 
AutoReturn ("AutoReturn") for its automobile towing, storage and lien sale operations pursuant to an 
Emergency Interim Service Agreement and Property Use License for Towing, Storage and Disposal of 
Abandoned and Illegally Parked Vehicles between DPT and AutoReturn ("Emergency Interim 
Agreement"), approved by the Board of Supervisors by Resolution No. 423-04 on July 13, 2004, File 
No. 040638: 

C. DPT is currently negotiating a long term towing services agreement ("Towing 
Agreement") pursuant to which DPT anticipates licensing the Port property shown in Exhibit A to this 
MOU{"License") to the long term towing services provider ("Licensee") and the Licensee is expected 
to continue use of the real property described herein for the purpose of automobile towing and storage 
and to conduct weekly public lien sales or auctions, subject to all of the applicable terms and conditions 
of this MOU, the Towing Agreement and License. 

D. Under the Charter of San Francisco, the administration and control of real property 
transferred to the City of San Francisco by the State of California pursuant to the legislative trust grant, 
commonly referred to as the Burton Act (Chapter 1333 of Statutes of 1968), as amended including the 
area encompassing the real property which is the subject of this MOU, is vested in the Port. 

Appendix C - MOU between DPT and Port 
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NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

AGREEMENT 

1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this 
reference. 

2. Termination of 1994 MOU/Effective Date. The Port and DPT hereby m~tually 
agree that the 1994 MOU will be terminated on the Effective Date of the Towing Agreement as 
defined therein, which date shall be the effective date ("Effective Date") of this MOU. The 1994 
MOU contained the following acknowledgment: "Because the rental fees due hereunder are not 
intended to cover risks associated with DPT's use of the Premises and because of certain funding 
restrictions imposed on Port funds due to public trust restraints, it is the understanding of the parties 
that Port shall not expend any funds due to or in connection with DPT's, or its contractor's, use of 
the Premises." Accordingly, DPT agreed to hold the Port harmless from claims, damages, liabilities 
or losses as specified in Section 12 of the 1994 MOU, and Section 12 further provided that: "The 
foregoing obligation of DPT shall survive termination of this agreement." Therefore, the parties 
hereto recognize that DPT's obligations under Section 12 of the 1994 MOU survive the termination 
of the 1994 MOU. 

3. Premises/Condition. 

a. . Parcel A. For the Rent and subject to the terms and conditions of this MOU, Port 
hereby authorizes DPT to use the area located at Pier 70 and SWL 349 in the City and County of San 
Francisco, California, shown outlined and marked Parcel A on Exhibit A, attached hereto and made a 
part hereof, including approximately 406,810 square feet of paved land and 112,518 square feet of shed 
space contained in 5 buildings that are as shown on Exhibit A, and 3,967.8 square feet of Unusable 
Area as shown on Exhibit A and reserving a non-exclusive right of way in the general area shown on 
Exhibit A as Reserved 22nd Street Extension, an area extending from the east end of 22nd Street 
through Parcel A and connecting with the east end _of 20th Street, together with any improvements 
located thereon (the "Parcel A Premises"). 

b. Parcel B. For the Rent and subject to the terms and conditions of this MOU, 
including bµt not limited to the obligation to obtain a permit from the San Frandsco Bay Conservation 
and Development Commission ("BCDC") for the uses contemplated under this MOU, Port hereby 
authorizes DPT to use the area located at Pier 70 and SWL 349 in the City and County of San 
Francisco, California, shown outlined and marked Parcel B on Exhibit A attached hereto, including 
approximately 17,241 square feet of paved land (the "Parcel B Premises"). 

c. Definition of Premises. The Parcel A Premises and the Parcel B Premises are 
hereinafter collectively referred to as the "Premises." 

Appendix C - MOU between DPT and Port 
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d. Condition. DPT hereby acknowledges that hazardous substances may exist on the 
Premises, and that it will be responsible for notifying its Licensee as required by Health and Safety 
Code Section 25359.7. DPT 'further acknowledges that DPT has permitted, and will permit its 
Licensees to use the Premises for the purposes authorized herein. DPT agrees that the Port shall have 
no responsibility for: (i) terminating Licensee's use of the Premises, (ii) removing Licensee's 
possessions, (iii) removing Licensee's vehicles and (iv) removing other materials (including Hazardous 
Materials if any) put on the Premises by Licensee(s). 

e. Requirement to Fence. DPT shall have the affirmative obligation to install and 
maintain Port-approved fencing along the perimeter of the Premises. Port agrees that the existing 
perimeter fencing meets its requirements; provided, however, that ifDPT fails to satisfy the condition 
of obtaining BCDC approval for use of Parcel B, and surrenders possession of Parcel B to the Port, 
DPT shall install and maintain Port approved fencing along the adjusted perimeter of the Premises. , 
The installation cost of the fencing needed as a result of the Port extending 22nd Street through the 
Premises shall be the responsibility of the Port. 

4. Term. DPT will use the Premises from the Effective Date through a date five (5) years 
from the Effective Date ("Expiration Date"), but not later than September 1, 2010. DPT shall have the 
right to terminate the MOU at any time during the Term of the MOU provided that DPT also terminates 
the License, upon providing to the Port one hundred eighty (180) days prior written notice. On a date 
no sooner than three (3) years and no later than two (2) years prior to the Expiration Date DPT shall 
send written notice to the Port Executive Director stating whether DPT intends to extend the MOU 
beyond the Expiration Date and requesting a meeting between DPT and the Port to discuss the parties' 
plans for the Premises. In the event that DPT wishes to extend this MOU beyond the Expiration Date, 
it shall so notify Port in writing at least one hundred eighty (180) days prior to the Expiration Date, and 
thereupon DPT's use of the Premises shall continue on all of the terms and conditions stated herein, 
except for Rent which shall be governed by Section 5(c), unless the Port has notified DPT one hundred 
eighty (180) days prior to the Expiration Date in writing that the MOU may not be extended. If the 
MOU is extended as provided above beyond the Expiration Date, either party hereto may terminate the 
MOU upon providing to the other party one hundred eighty (180) days prior written notice. In no event 
shall any hold over period extend beyond March 1, 2012. The definition "Term" shall refer to the total 
time period during which this MOU exists as a legally binding agreement between the parties, including 
all month-to-month extensions. · 

5. Rental Payments. 

a. Rent. DPT will cause to be paid a monthly rental fee of $118,830.00 (one 
hundred eighteen thousand eight hundred thirty dollars) for Parcel A and $2,850 (two thousand eight 
hundred fifty dollars) for Parcel B ("Rent") to Port in lawful money of the United States of America at 
Port's address for notices, as set forth herein, on or before the 1st of the month for which the Rent is due, 
without prior demand and without any deduction, setoff or counterclaim whatsoever, except as such 
deduction or seto.ff is specifically provided for in Section 5( d) [Rent Abatement and Credits]. Use of the 
Premises for any partial month will be prorated at the rate of one-thirtieth (1/30) of the monthly charge. 
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If DPT fails to pay Rent or any portion of Rent within ten (10) days following the due date, such 
unpaid amount shall be subject to a late payment charge (the "Late Charge") equal to one and one-half 
percent (1 Yi.%) of all undisputed amounts which remain unpaid, and/ or one and one-half percent (1 Yi.%) 
of all undispµted amounts which are more than five (5) business days late. Such Late Charge may be 
assessed without notice and cure periods. The Late Charge shall start accruing as of the original due 
date of the owed amount notwithstanding the five (5) calendar day grace period provided herein. 

b. Rent Adjustment. Commencing on the Effective Date of this MOU and on each 
anniversary date (the "Anniversary Date") thereafter, the Rent shall be adjusted on the first day of the 
month that immediately follows the Effective Date and on that same date in each succeeding year in 
direct proportion to the percentage increase in the Current CPI Index for the month immediately 
preceding the applicable Anniversary Date ("Current Index") over the CPI index for the month of June, 
2004 ("Base Index"). In no case shall the Rent, as adjusted, be less than the Rent in effect immediately 
prior to the Anniversary Date. If the Current Index has increased over the Base Index, the adjusted 
Base Rent shall be determined by multiplying the Base Rent by a fraction, the numerator of which is the 
Current Index and the denominator of which is the Base Index, as follows: 

Current Illdex 
Base Index x Base Rent = Adjusted Base Rent 

c. Extension Period Rent. Should DPT hold over beyond the Expiration Date 
specified in. Section 4 of this MOU, Rent shall be increased to an amount equal to one hundred twenty 
percent (120%) of the Rent payable by DPT on the last calendar month of the initial five-year term on a 
month-to-month basis until such time as the parties renegotiate the Rent payments for any additional 
term, or the MOU terminates. The Extension Period Rent shall be subject to further Rent Adjustment 
per Section 5(b) of this MOU. · 

d. Rent Abatement and Credits. 

1. If the Premises cease to be used for towing operations at any time due to 
damage sustained during the Term by fire, earthquake, or other casualty rendering the Premises 
unsuitable for occupancy, as deteri:nined by the Director of Building Inspec~ion pursuant to the San 
Francisco Building Code, or are otherwise deemed legally not useable for any reason, Rent hereunder 
shall be abated and DPT shall have the option to terminate the MOU and shall be entitled to a prorated 
refund of any Rent or deposits paid. In the event the Premises ceases to be used for more than two (2) 
consecutive months for towing operations, Port, at its option, may terminate this MOU. 

. 2. DPT shall be entitled to a proportional abatement in the Rent if the 
exercise of any rights reserved to the Port in this MOU, results in the loss of use of the Premises or any 
portion thereof for a period in excess of thirty (30) days or in an area in excess of250 square feet, or if 
DPT surrenders the possession of Parcel B to the Port for the sole reason that it is unable to obtain a 
BCDC permit for use of Parcel B consistent with this MOU. The opening of 22nd Street by the Port for 
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non-exclusive, general circulation through the Pier 70 area may occur at the Port's sole option without . 
Rent abatement. The planned alignment for the 22nd Street Extension is as shown on Department of 
Parking and Traffic, Division of Traffic Engineering drawing on file with the Port's Chief Harbor 
Engineer, entitled "New P.ier 70 Roadway-Preliminary Striping Plan", dated June 28, 2001, File Name 
swl349sv newroad final.dwg. The parties recognize that the final alignment may deviate as necessary 
to effect the right of way improvement. 

3. In the event Port requires the modification of the original configuration of 
the Premises, any reasonable and actual costs incurred by Licensee to relocate the Premises, fences, 
gates, iights, driveways and other improvements in order to comply with such requirement may be 
offset from the Rent, except for such costs incurred with respect to the opening of 22nd Street by the 
Port for non-exclusive, general circulation through the Pier 70 area, which may occur at the Port's sole 
option without Rent abatement; however in such event Port shall be responsible for the cost of any 
fencing that Port requires along the extended 22nd Street corridor. The parties agree that any such costs 
incurred to modify the original configuration of the Premises due to a surrender of possession of Parcel 
B to the Port due to DPT's inability to obtain a BCDC permit for use of Parcel B consistent with this 
MOU may not be offset from the Rent. 

4. At any time during the Term of the MOU, the Port may elect to 
implement the extension of 22nd Street in the approximate location shown on Exhibit A. In order 
to fully implement the extension of 22nd Street, a fence will have to be installed around certain 
areas demising the Premises from the new roadway to provide for adequate security for the 
Premises. The responsibility to construct the fence is at the sole cost and expense of the Port. Both. 
Port and DPT herein agree that, at the Port's option, Port Executive Director may require DPT's 
Licensee, upon ninety (90) days written notice, to construct the fence at a cost not to exceed the 
Construction Costs defined below. The scope and specification of the fence shall be in the Port's 
sole discretion. In consideration for installation of the fence by DPT's Licensee, and expenditures 
related thereto, and upon approval by Port of Construction Costs, Port shall issue an appropriate · 
rent credit (herein "Rent Credit") to DPT. The Rent Credit shall be a sum equal to the Construction 
Costs, or a sum not to exceed one hundred fifty thousand dollars ($150,000.00), whichever is the 
lesser amount. In the event that Licensee determines that the fence specified by the Port does not 
meet its security or related needs, it may elect to apply the Rent Credit for estimated Construction 
Costs of the fence specified by the Port to the costs of an alternate fence, provided that: (i) it obtains 
a ·building permit from the Port for construction of the alternate fence, (ii) the alternate fence is 
more' expensive than the fence initially specified by the Port, and (iii) the Port Executive Director 
approves the plan for the alternate fence. "Construction Costs" are defined to be the lesser of the. 
estimated or actual costs incurred for labor, materials, contractor fees, and reasonable architecture 
and engineering fees in connection with the project pursuant to a bid obtained under a guaranteed 
not-to-exceed construction bid for the fence project that is approved by the Port Executive Director. 
In order for construction of the project to be authorized by Port: DPT must first obtain, prior to . 
commencing the project, written approval from Port Executive Director that the Construction Costs 
of the proposed project are reasonable; and DPT, or its Licensee, must obtain all required 
governmental approvals, including, but not limited to building permits. After the completion of the 
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approved project, DPT must deliver to Port an itemized statement of the actual Construction Costs 
expended on the approved project, accompanied by documentation substantiating all said. 
expenditures. Such documentation of expenditures shall include: (i) copies of executed contracts; 
(ii) copies of invoices for labor, services and/or materials, copies of bills of lading, and/or copies of 
other bills or receipts for goods, materials and/or services; (iii) copies of canceled checks, and (iv) 
such other proofs of expenditure as may by reasonably requested by Port. Such appropriate proofs 
of expenditure may include copies of canceled checks; copies of contracts or invoices for labor, 
services and/or materials marked "Paid", or otherwise evidenced as having been paid bills of lading 
marked "Paid"; other bills, contracts, receipts for goods materials and/or services marked "Paid" 
and such other proofs of expenditure as may be reasonably approved by Port; All such proofs of 
expenditure must be directly attributable to the approved project and may include materials 
purchased by DPT for installation by Port but not the Port's cost if it undertakes such installation. 

' ' 

e. Formula for Abatement/Credit. All rent credits available to DPT permitted by 
Section 5( d) shall be applied against Base Rent payment obligation during the Term at a rate not greater 
than one half (Yz) of the applicable month Base Rent payment and shall be applied if and only if DPT is 
in good standing and is not in default of any of the terms of this MOU. In the eventthat the total ofrent 
credits available to DPT pursuant to Section 5(d) and any other sections of this MOU exceeds an 
amount equal to one half (Yz) of the Base Rent payment for any one calendar month, the remaining 
available Rent Credit shall be carried forward to successive calendar months at a rate not to exceed one 
half (Yz) of the applicable Base Rent payment, until all available rent credits have been fully applied. In 
no event, however, shall DPT be entitled to the application of any rent credits or the value thereof, 
beyond the expiration or earlier termination of this MOU. 

6. Financial Assurances and Fines for Violations. 

a. · DPT agrees that it shall require Licensee to provide DPT and the Port with a 
security deposit of at least $1,000,000.00 to secure Licensee's obligations under this MOU, the Towing 
Agreement and the License ("Security Deposit"). · 

b. The parties. agree that at least $250,000.00 of the Security Deposit shall be 
reserved as a security for rental payments ("Rental Payment Security Deposit") due to Port hereunder, 
and DPT shall require Licensee to provide the Rental Payment Security Deposit in the form of a 
financial guarantee that is directly accessible to the Port at all times during the term of the License. The 
amount of the Rental Payment Security Deposit shall be increased in accordance with increases in Rent 
so as to equal at least two months' Rent at all thn:es. 

c. The parties agree that at least $400,000.00 of Licensee's Security Deposit shall 
be reserved for the purposes of (i) ensuring regulatory compliance and to pay Port and DPT costs in the 
event that Licensee receives a notice of violation or other regulatory order from a governmental or 
regulatory agency with jurisdiction over the Premises and or Licensee's operations (other than from the 
Port) and Licensee does not achieve compliance with the notice of violation or order to the satisfaction 
of the issuing agency within the time specified by the agency or by the City if the agency does not 
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specify a timeframe; or (ii) reimbursement of any fine or other charge assessed against the City related 
to any notice of violation or other regulatory order issued to Licensee; or (iii) reimbursing the City for 
costs associated with City's environmental assessments or corrective action, which may be performed at 
the City's sole discretion; or (iv) for property damage to the Premises ("Environmental and Property 
Security Deposit"). DPT shall require Licensee to provide the Environmental and Property Security 
Deposit in the form of a financial guarantee that is directly accessible to the Port at all times during the 
term of the License. 

d.. DPT agrees that it shall require Licensee to provide, maintain and replenish 
throughout the Term of the License and for a period of at least ninety (90) days after expiration of the 

· License, an Environmental Oversight Deposit in the amount of $10,000, which shall be deposited in an 
account to be specified by and accessible to the Port. If Licensee receives a notice of violation or other 
regulatory order from a governmental or regulatory agency with jurisdiction over the site and or its 
operations (other than from the Port), and such notice is not cured within fourteen (14) days, the City 
may draw from this deposit to reimburse the City for staff costs incurredcby the City while inspecting 
site conditions and enforcing and administering the Hazardous Materials provisions of the License: If 
Licensee receives a notice of violation or other regulatory order from a governmental or regulatory 
agency with jurisdiction over the site and or .its operations (other than from the Port), and such notice is 
cured within fourteen (14) days, the City may draw from this deposit in an amount not to exceed $500 
to reimburse the City for staff costs incurred by the City. The City will submit an invoice to Licensee 
for any such costs, and Licensee will pay such invoiced amounts within thirty (30) days to replenish the 
Environmental Oversight Deposit. 

e. Port and DPT agree to cooperate in enforcement of the License requirements, 
including the imposition of any fines allowed under Section 6.7 of the License as appropriate. DPT 
shall have primary responsibility for enforcement of fines and providing notification of violations to 
Licensee. If Port identifies violations of the License requirements, it may notify DPT and DPT shall 
notify Licensee of the violation and imposition of fines within three (3) business days. In the event that 
Port notifies DPT of a violation of the License which results in the imposition of fines pursuant to 
Section 6.7, the fines for such violations shall be paid to Port. · 

7.. Permitted Uses. The Premises shall be used for temporary storage and transfer of 
motor vehicles towed pursuant to the Towing Agreement between DPT and Licensee, for related office 
use as necessary to meet its obligations under the Towing Agreement and to conduct weekly public 
auction "lien sales" required by state laws and related uses, and for no other purpose. The buildings 
identified as Buildings 12, 15, 16, 31, and 32 on Exhibit A shall only be used to store vehicles and shall 
not be used as office space. Occupancy of the loft area of Building 12 will not be permitted unless all 
State and City Code requirements are satisfied, as determined by the Port. DPT and Licensee shall not 
use the Premises for any other purpose, including, without limitation, vehicle crushing and dismantling. 
Licensee may seek authorization from the Port Executive Director and DPT to maintain, fuel or wash 

vehicles and/or to sell vehicle parts from the Premises for the purpose of making auctioned or lien sold 
vehicles operable. These activities may only be conducted on the Premises after both of the following 
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occur: (i) the Port Executive Director and DPT authorize the specific activity in writing, and (ii) the 
specific activity is incorporated as authorized into the appropriate section of the Operations Plan. as 
described in Section 14(k) herein, including a description of the manner in which the activity will be 
conducted on the Premises, and such addition to the Operations Plan is approved as required by Section 
14(k) herein, the Towing Agreement, Appendix A Section 14 and Appendix B. ·Once approved as 

·provided herein, such approval of Operations Plan elements listed in Appendix B as "Pier 7 0 Operation 
Plan Elements" may not be revoked except as part of a regular amendment of the Operations Plan under 
the Towing Agreement. DPT, SFPD, its Licensee and their respective agents or employees shall use 
20th and/or 22nd Street for access and egress to and from the Premises. No loading, unloading, queuing, 
parking or storage of vehicles will be permitted on any adjacent Port property, public streets or rights
of-way in the vicinity unless provided for in a separate agreement executed by both parties. DPT shall 
not authorize the placement of advertising or signage in areas ·on or about the Premises without the prior 
written permission of the Port, subject to the Port sign guidelines. D~T agrees to require and enforce an 
Operations Plan through the Towing Agreement, which will incorporate the provisions required in 
Secti_on 14(k) of this MOU. 

8. BCDC Permit. Port shall cooperate with DPT and its Licensee(s) in obtainii;ig a:1;1y 
necessary BCDC permits and approvals, including, if necessary,joiningwith DPT or Licensee as a co
applicant, provided that DPT or Licensee pay all fees and satisfy all conditions incurred in the BCDC 
process. 

9. Maintenance, Improvements, Utilities, Surrender of Premises. DPT will be strictly 
responsible for the security of the Premises, and the maintenance of the Premises and all utilities 
thereon in good order and repair. DPT agrees not to make or authorize any improvements or alterations 
to the Premises without the prior written consent of Port, which consent shall not be unreasonably 
withheld. DPT will pay, or cause.to be paid for, all utility services provided to the Premises, including 
but not limited to electricity, water, sewer, gas and telephone, and will provide any scavenger service 
necessitated by its use of the Premises. At the expiration or sooner termination of this MOU, DPT shall 
surrender the Premises clean and free of any vehicles, auto parts, Hazardous Materials or other 
materials introduced and stored on the Premises by DPT or its Licensee(s) and shall repair any damage 
to the Premises occasioned by DPT's use, excluding ordinary wear and tear. DPT shall require the 
Licensee to have a letter of credit or other guarantee securing Licensee's obligation to remove all 
vehicles, auto parts, Hazardous Materials, improvements, alterations or other materials introduced and 
stored on the Premises by Licensee, in a form and amount acceptable to the Port, in its reasonable 
discretion. 

10. Insurance. DPT shall require, pursuant to the· Towing Agreement and/or any other 
written instrument acceptable to the Port, that Licensee and any other subtenant or any agent, contractor 
or subcontractor (collectively referred to as "Licensee" .for the purpose of this section) it hires in 
connection with its use of the Premises shall secure such insurance as is recommended by the City Risk 
Manager and approved by Port, which. approval shall not be unreasonably withheld.. Such required 
insurance shall include, at a minimum, Commercial General Liability coverage with policy limits of 
·five million dollar ($5,000,000) per occurrence. All liability insurance policies shall be endorsed to 
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name the City and County of San Francisco, the Port Commission and their officers, directors and 
employees as additional insureds. DPT shall require the Licensee to provide to the Port certificates.of 
insurance and policy endorsements upon execution of the Towing Agreement, and as the insurance and 
endorsements are renewed during the Term. For Commercial General Liability insurance required of 
the Licensee, DPT's Towing Agreement shall require the Licensee to provide an endorsement in the 
form oflSO Form 2026 or its equivalent, without modification. 

11. Damages and Indemnity. DPT, directly and through its Licensee, agrees to be 
responsible for all costs associated with all claims, judgments, damages, penalties, fines, costs, 
liabilities or losses, including costs of defense and attorneys fees, which arise as the result of presence 
of Hazardous Materials (as defined in the License) on the Premises or out of any injury or death of any 
person or damage of any property occurring in, on or about the Premises, as the result of any other act 
or omission of DPT or the Licensee or the officers, directors, employees, agents, or invitees of DPT or 
the Licensee. The foregoing obligations of DPT shall survive the termination of this agreement. 
Furthermore, this MOU imposes no responsibility on DPT or Licensee for any claims, judgments, 
including costs of defense and attorneys' fees, damages, penalties, fines, costs, liabiliti.es or losses which 
arise from existence of Hazardous Materials introduced onto the Pn(mises by (1) the Port or its officers, 
directors, employees, agents, or invitees (unless by DPT or Licensee), or (2) any prior occupants, 
tenarits, property owners, individuals, corporations or entities, except as otherwise expressly provided . 
in Section 2 of this MOU. 

12. Compliance ofLicensee(s) with Terms; Port Consent; Assignment. During the Term 
of this MOU, DPT may issue a Request for Proposals ("RFP") or other solicitation to award a 
Licensee the right to enter into a Towing Agreement with DPT for the purpose of towing, storing 
and disposing of abandoned and illegally parked vehicles. DPT hereby agrees to include this MOU 
in any such RFP or solicitation. DPT further agrees that the Towing Agreement and any other 
agreement entered into by and between DPT and another party granting such party use of the 
Premises shall incorporate all of the terms and conditions of this MOU, and require Licensee's or 
such other party's agreement to comply with all of terms and conditions set forth hereunder. Prior 
to submitting Towing Agreement for approval, DPT shall provide Port with a copy of such Towing . 
Agreement and the License to use the MOU Premises, and Port shall review the Towing Agreement 
and License for consistency with this MOU. Any License or other agreement granting a party use 
of the Premises shall be subjec{to the. prior written consent of the Port Director, in the Port 
Director's reasonable discretion. Consent to the License shall not be construed as a waiver or 
release of any DPT obligation under this MOU, nor shall it create a privity of contract between Port 
and Licensee. DPT shall not consent to the assignment or assign the Towing Agreement or enter 
into any new agreement during the Term without the prior written consent of Port pursuant to this 
section. Prior to entering into a new agreement or assjgning the Towing Agreement or License to a 
new Licensee, DPT will disclose to the Port any outstanding obligations of the previous Licensee, 
and present a plan describing how such obligations will be met by DPT and/or the Licensee or 
assigned to the new Licensee. · 

13. Entry. 
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a. Port may enter upon the Premises at any r.easonable time with or without notice 
to DPT or the present occupant of the Premises when deemed reasonably necessary to oversee or 
inspect Licensee's operations or conduct any business with Licensee, to show the Premises to 
prospective tenants or other interested parties, to post notices of non-responsibility, to conduct any 
environmental audit of Licensee's use of the Premises, to repair, alter or improve any part of the 
Buildings, Building Systems or the Premises, whenever City believes that emergency access is required, 
for the protection of the Port's interests and for any other lawful purpose. In the event Port chooses to 
install or replace metal plates and bull rails around the trenches located on the Premises, DPT and any 
present occupant of the Premises shall permit such entry and shall cooperate with and not interfere with 
such work. 

b. The Port reserves for itself and its designees, the right to enter the Premises and 
any portion thereof at all reasonable times upon reasonable advance oral or written notice to Licensee 
(except in the event of an emergency) for the following purposes: (a) to conduct inspections or 
inventories; (b) to install, inspect, sample, monitor, close and abandon permanent or temporary 
groundwater wells; ( c) to obtafo environmental samples from all media, from both on and offshore 
areas; (d) to conduct utility clearances; and (e) to conduct cleanup activities. Port shall use its 
reasonable good faith efforts to conduct any activities on the Premises allowed under this Section in a 
manner that, to the extent practicable, will minimize any disruption to Licensee's use hereunder. 
Licensee will cooperate with Port by complying with reasonable requests to temporarily relocate 
vehicles and other operations to accommodate the Port, at no expense to the Port. Except as otherwise 
specified herein, Port shall not be liable in any manner, and Licensee hereby waives any claims, for any . 
inconvenience, disturbance, loss of business, nuisance or other damage arising out of Port's or its 
designe.es' entry onto the Premises, except damage resulting directly and exclusively from the gross 
negligence or willful misconduct of Port or its designees and not contributed to by the acts, omissions 
or negligence of Licensee or Contactor's Invitees. 

14. Property Use Conditions. DPT shall include the following conditions in any property 
lease or license with any Licensee: 

a. Requirement that Premises be Used. Licensee shall continuously use the 
Premises for the us~s specified in this MOU. 

b. Compliance with Laws and Regulations. Licensee, at Licensee's cost and 
expense, shall comply with all laws, ordinances, judicial decisions, orders and regulations of federal, 
state, county and municipal governments and the departments, courts, commissions, boards and officers 
thereof pertaining to Licensee's use and occupation of the Premises in effec~ either. at the time of 
execution of the Towing Agreement or at any time during the Term. Licensee further understands and 
agrees to be responsible and comply within its leased Premises with42 USCS 12101, et seq., commonly 
known as the Americans with Disabilities Act. 

c. Mineral Rights. The State of California, pursuant to Section 2 of Chapter 1333 of 
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the Statutes of 1968, as amended, has reserved all subsurface mineral deposits, ineluding oil and gas 
deposits, on or underlying the Premises. In accordance with the provisions of said statute, Port and 
Licensee shall and hereby do grant to the State of California the right to explore, drill for and extract 
said subsurface minerals, including oil and gas deposits, from an area located by the California Grid 
System, Zone 3, beginning at a pointwhereX equals 1,456,113 and Y equals 463,597, extending 1,000 
feet south, thence 1,000 feet east, thence 1,000 feet north, and thence 1,000 feet west, ending at said 
point of beginning. 

. d. Possessory Interest Tax. Licensee acknowledges and understands that a 
possessory interest subject to property taxation may be created by the Towing Agreement and that 
Licensee may be subject to the payment of property taxes .levied on such possessory interest. 
Licensee further acknowledges that Licensee is familiar with San Francisco Administrative Code 
Sections 23 .38-23 .3 9 , which require that Port submit a report, which includes specified information 
relating to the creation, renewal, sublease, or assignment of any such possessory interest, to the 
County Assessor within 60 days after any such transaction. Licensee agrees to provide to Port the 
information required by Sections 23 .3 8-23 .39 within 30 days of a request in writing by Port to do so. 

e. Hazardous Materials 

I. Each party to the MOU will cooperate to affirmatively enforce the 
License to the fullest extent possible and in a manner that protects the Premises and the City from 
potential liability related to Hazardous Materials and Environmental Laws. 

2. The License shall require the Licensee, prior to termination of the License 
or during the Term ifrequired by a governmental agency, at its sole cost and expense, to remove any 
and all Hazardous Materials introduced in, on, under or about the Premises by Licensee; its agents or 
invitees during the term of the License. Prior to the termination of the License, Port, DPT and 
Licensee shall conduct a joint inspection of the Premises for the purpose of identifying Hazardous 
Materials on the Premises which Licensee is required to remove. 

3. If Licensee fails to fulfill its removal obligations, DPT shall undertake 
such obligations, or make funds available to the Port to fulfill such obligations. 

f. Improvements and Alterations. 

I. Definitions. "Alterations" means any alterations, including, but not 
limited to demolition, removal, installations or additions to or improvements to the Property, including 
the installation of any appurtenances or trade fixtures affixed to the Property, including those 
constructed by or on behalf of Licensee to the Improvements or to the Premises. "Improvements" means 
any and all buildings, structures, fixtures or other improvements constructed or installed on the 
Premises, including those constructed by or on behalf of Licensee pursuant to the Towing Agreement 
(including, without limitation, any trailers, signs, roads, trails, driveways, parking areas, curbs, walks, 
fences, walls, stairs, poles, plantings and landscaping). 
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2. Construction Requirements. All Alterations or Improvements to the 
· Premises made by or on behalf of Licensee shall be subject to the following conditions, which Licensee 

covenants faithfully to perform. Licensee shall not make, nor cause or suffer to be made, any 
Alterations or Improvements to the Premises until Licensee shall have first obtained DPT and Port 
written approval, and if granted, then obtained a permit therefore from the Port Engineering 
Department, with respect to the Premises, and any other permits or approvals as the Port's Chief Harbor 
Engineer deems necessary, and any required approvals of regulatory agencies having jurisdiction over 
the Premises. All Alterations or Improvements shall be done at Licensee's expense in accordance with 
plans and specifications approved by, and subject to any conditions imposed by, DPT and Port, and 
only by duly licensed and bonded contractors or mechanics approved by DPT. Any proposed 
Alterations to Buildings 12,15,16, 31, and 32 must comply with the federal Secretary of the Interior 
Standards of Rehabilitation, as determined by the Port. DPT may require Licensee, at Licensee's 
expense to obtain the prior written approval of City's Arts Commission with respect to any Alterations 
or Improvements, to the extent that Arts Commission has jurisdiction over the design of such proposed 
alterations under City's Charter Section 5 .103. Licensee shall pay to Port any applicable permit fees for 
such Alterations in accordance with standard permit fees generally charged to Po.rt tenants, as adopted 
by the Port Commission. 

(i) All Alterations and Improvements shall be constructed in a good and workmanlike 
manner and in compliance with all applicable building, zoning and other applicable Laws, and 

. compliance with the terms of and the conditions imposed in any Regulatory Approval; 

(ii) All Alterations and Improvements shall be performed with reasonable dispatch, delays 
beyond the reasonable control of Licensee excepted; and 

(iii) At the completion of the construction of the Alterations or Improvements, Licensee shall 
furnish one (1) set of "as-built" drawings of the same made on or to the Premises. Unless 
otherwise stated as a condition of the Regulatory Approval, this requirement may be-fulfilled 
by the submittal after completion of the Alterations or Improvements of a hand-corrected 
copy of the approved permit drawings. 

(iv) Licensee shall have procured and paid for all Regulatory Approvals (as defined in 
paragraph 14(i) below) required to be obtained for such Alterations or Improvements, 
including, but not limited to, any building or similar permits required by Port or its Chief 
Harbor Engineer in the exercise of its jurisdiction with respect to the Premises. 

3. Improvements Part of Realty. All Alterations or Improvements to the 
Premises made by or on behalf of Licensee which may not be removed without substantial injury to the 
Premises shall become part of the realty, shall be owned by Port a:nd shall, at the end of the Term 
hereof, remain on the Premises without compensation to Licensee, unless Port first waives its right to 
the Alterations or Improvements in writing. 
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4. Removal ofimprovements. At Port's election made in accordance with 
Section 14(f)5 hereof, Licensee shall be obljgated at its own expense to remove and relocate or 
demolish and remove (as Licensee may choose) any or all Alterations or Improvements which 
Licensee has made to the Premises, including without limitation all telephone wiring and equipment 
installed by Licensee. Licensee shall repair, at its own expense, in good workmanlike fashion any 
damage occasioned thereby, except as may be provided in Section 14(f)(7) below. 

5. Notice ofRemoval. Prior to the termination of the Towing Agreement, 
Port shall give written notice to Licensee (herein "Notice of Removal") specifying the Alterations or 
Improvements or portions thereof which Licensee shall be required to remove and relocate or demolish 
and remove from the Premises, in accordance with Section 14(f)4. If termination is the result ofloss 
or destruction of the Premises or any Improvements thereon, Port shall deliver said Notice of Removal 
to Licensee within a reasonable time· after the loss or destruction. If Licensee fails to complete such 
demolition or removal on or before the termination of the Towing Agreement, Port may perform such 
removal or demolition at Licensee's expense, and Licensee shall reimburse Port upon demand therefor. 
The Notice of Removal shall not include any Alterations which were previously designated as not 
subject to removal in accordance with Section 14(f)(7) below. 

6. Removal of Non-Permitted Improvements. If Licensee constructs any 
Alterations or Improvements to the Premises without Port's priorwritten consent or without complying 
with Section 14(f)2 hereof, then, in addition to any other remedy available to Port, Port may require 
Licensee to remove, at Licensee's expense, any or all such Alterations or Improvements and to repair, 
at Licensee's expense and in good workmanlike fashion, any damage occasioned thereby. Licensee 
shall pay to Port all special inspection fees as set forth in the San Francisco Building Code for 
inspection of work performed without required permits. 

7. Alterations Not Subject to Removal. Licensee may submit a request 
for a City determination to Port and DPT prior to commencing work on an Alteration, for the 
purpose of requesting a determination of whether the Alteration would or would not be required to 
be removed upon expiration or termination of this License. Such request for determination shall be 
submitted to DPT and to the Executive Director of the Port. The Executive Director of the Port 
shall have sixty (60) days to review the request and to respond to Licensee with a determination of 
whether the proposed Alteration would or would not be required to be removed upon termination of 
this License. This Section shall not apply to Alterations that are required by any regulatory 
authority to conform the Premises or any building thereon to a requirement of statute, ordinance or 
regulation. · · 

g. Suitability: Acceptance. Licensee acknowledges that Port has made no repres.entations · 
or warranties concerning the Premises and accepts the Premises in its "As Is" "With All Faults" 
condition. 

h. Liens. Licensee shall keep the Premises free from any liens arising out of any work 
performed, materials furnished or obligations incurred by Licensee or its Agents. In the event that 
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Licensee shall not, within twenty (20) days following the imposition of any such lien, cause the same to 
be released of record, DPT and Port shall have, in addition to all other remedies provided by the 
Towing Agreement or by Law, the right but not the obligation to cause the same to be released by such 
means as it shall deem proper, including without limitation, payment of the claim giving rise to such 
lien. All ~urns pa!d by DPT or Port for such purpose and all reasonable expenses incurred by Port in 
connection therewith shall be payable to Port by Licensee within thirty (30) days following written 
demand by DPT or Port. 

i. Regulatory Approvals. Licensee understands that. Licensee's operations on· the 
Premises, changes in use, or Improvements or Alterations to the Premises may require an 
authorization, approval or a permit required by any governmental agency having jurisdiction over the 
Premises, including but not limited to the Bay Conservation and Development Commission 
("BCDC") ("Regulatory Approval"). Licensee shall be solely responsible for obtaining any such 
Regulatory Approval, and Licensee shall not seek any Regulatory Approval without first obtaining 
the approval of DPT and the Port. All costs associated with applying for and obtaining any necessary 
Regulatory Approval shall be borne by Licensee. Licensee shall be solely responsible for compiying 
with any and all conditions imposed by regulatory agencies as part of a Regulatory Approval. Any 
fines or penalties imposed as a result of the failure of Licensee to comply with the terms and 
conditions of any Regulatory Approval shall be paid and discharged by Licensee, and Port shall have 
no liability, monetary or otherwise, for said fines and penalties. To the fullest extent permitted by 
Law, Licensee agrees to indemnify and hold City, Port and their Agents harmless from and against 
any loss, expense, cost, damage, attorneys' fees, penalties, claims or liabilities which City or Port may 
incur as. a result of Licensee's failure to obtain or comply with the terms and conditions of any 
Regulatory Approval. 

j. Utilities. Licensee shall make arrangements and shall pay all charges for all utilities to 
be furnished on, in or to the Premises or to be used by Licensee, including, without limitation, gas, 
electrical, water, sewer, scavenger service and telecommunications services. Licensee shall pay all 
charges for said utilities, including charges for the connection and installation of the. utilities. 

Licensee shall be obligated, at· its sole cost and expense, to repair and maintain in good 
operating condition all utilities located within the Premises and all utilities installed by Licensee 
(whether within or outside the Premises). If Licensee requests Port or City to perform such maintenance 
or repair, whether emergency or routine, either Port or DPT may, in their sole discretion, elect to ·do so, 
and Port or City shall charge Licensee for the cost of the work performed at the then prevailing standard 
rates, and Licensee agrees to pay said charges to Port or City promptly upon billing. Licensee shall pay 
for repair of utilities located outside the Premises (regardless of who installed the same) which are 
damaged by or adversely affected by Licensee's use of such utility and shall be responsible for all 
damages, liabilities and claims arising therefrom. The parties agree that any and all utility 
improvements shall become part of the realty and are not trade fixtures. 

k. Operations Plan. DPT shall cause the Licensee to submit to the Port the 
Operations Plan elements identified below, pursuant to Section 14 of Appendix A to the Towing 
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Agreement. The Licensee shall be required to submit those proposed Operations Plan elements to the 
Port and DPT at the same time, and the Port and DPT will confer in a timely manner so that DPT may 
satisfy the time limits· established in Towing Agreement Appendix A, Section 14, and DPT will 
forward Port requested revisions to Licensee, and DPT shall not accept an Operations Plan element that 
is inconsistent with this MOU or the License Agreementfor Pier 70. 

1. Pollution Prevention Plan: Providing for: (i) the proper storage, handling 
and disposal of hazardous materials and hazardous waste, including volumes and locations where such 
materials will be handled and stored; (ii) spill prevention and response, including prevention measures 
and equipment and training to respond to spills; (iii) wastewater management practices; (iv) solid waste 
management plan, including disposal ofregulated materials (e.g. tires) and recycling; (v) management 
practices for any authorized vehicle or equipment maintenance or other activities posing a potential for 
environmental impact; and (vi) related administrative controls. This Plan should include information 
related to best management practices employed by the Licensee related to any of the activities described 
above. 

2. Utilities Maintenance Plan 

3. Pier 70 Premises Maintenance Plan: Providing for the maintenance of the 
surface of the Premises, including the initial seal coating of paved areas, supervised video or photo 
documentation of initial surface conditions, ongoing inspection, spill and drip response procedures, 
maintenance of cracks and other identified deficiencies, re-application of seal coat, staff training 
protocols, and supervised video or photo documentation of exit surface conditions. This plan shall 
include other property management protocols, including but not limited to, maintenance of fencing, 
lighting, signage and buildings,. permanent or temporary. 

4. Facility Plan: Providing for the Contractor's conduct of a clean, well-
maintained and efficient business operations program to minimize or avoid external effects on 
surrounding streets and parking supply, property, businesses and residents in the neighborhood. This 
Plan should include information provided to employees, tow truck operators and auction attendees to 
educate them on these issues and recommended actions to appropriately address them. 

5. Public Auction Plan: Describing auction procedures designed to 
minimize or avoid external effects on surrounding streets, property, businesses and neighbors, including 
a parking plan for auction participants designed to reduce parking impacts of auction events, and 
information to be provided to all auction attendees to inform them of prohibitions on vehicle 
abandonment. This Plan shall address community concerns and provide for communication with 

· community representatives in designing signage and information provided to educate customers and 
other site visitors of local safety, parking and neighborhood concerns. Licensee shall commit to 
facilitate a positive relationship with the community by offering to meeting regularly or as needed with 
neighborhood representatives. 

15. Notices. All notices, demand, consents or approvals which are or may be required to be 
given by ~ither party to the other under this MOU shall be in writing and shall be deemed to have been 
fully given when delivered in person to such representatives of Port and DPT as shall from time to time 
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· be designated by. the parties for. the receipt of notice, or when deposited in the United States mail, 
postage prepaid, and addressed, if to Port to: 

FAX No: 
Telephone No: 

And if to DPT to: 

Telephone No: 
Fax: 

Director of Real Estate 
Port of San Francisco 
Pier 1 
San Francisco, CA 94111 
(415) 274-0578 
(415) 274-0510 

Department of Parking· and Traffic 
City and County of San Francisco 
Attention: Steve Bell 
25 Van Ness Avenue, Suite 230 
San Francisco, CA 94102 
(415) 554-9825 
(415) 252-3272 

16. Successors and Assigns. The covenants and conditions contained herein shall inure and. 
bind the heirs, successors, executors and.assigns of the Port, DPT and the Licensee. 

17. Severability. The invalidity or unenforceability of a particular provision of this MOU 
shall not affect the other provisions hereof. 
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IN WITNESS WHEREOF, the parties have caused this agreement to be executed as of the date first 
written above. 

AGREED TO AS WRITTEN ABOVE: 
SAN FRANCISCO PORT COMMISSION 

By: ________ ~ 
MONIQUE MOYER 
Executive Director 
Port of San Francisco 

Authorized for execution 
by Port Commission 
Resolution Number: -------

Date: 

REVIEWED: 
DENNIS J. HERRERA, City Attorney 

By: ________ _ 
Deputy City Attorney 

AGREED TO AS WRITTEN ABOVE: 
DEPARTMENT OF PARKING & TRAFFIC 

Recommended By: 

BOND YEE 
Acting Director 

Approved: 

By: . 
MICHAEL T. BURNS 
Director of Transportation 
Municipal Transportation Agency 

Municipal Transportation Agency 
Board of Directors 
Resolution No. ------

Adopted: ______ _ 

Attest: 
--~-----

Secretary, MTA Board 
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AMENDED AND RESTATED AGREEMENT AND PROPERTY USE LICENSE 
FOR TOWING, STORAGE, AND DISPOSAL 

OF ABANDONED AND ILLEGALLY PARKED VEIDCLES 
BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO AND 
TEGSCO, LLC, D.B.A. SAN FRANCISCO AUTORETURN 

This Amended and Restated Service Agreement And Property Use License for Towing, 
Storage, and Disposal of Abandoned and Illegally Parked Vehicles (''Amended and Restated 
Agr~ment"), dated for convell,ence as July 31, 2010, is entered into by and between the City and 
County of San Francisco, a municipal corporation, acting by and through its·Municipal 
Transportation Agency, hereinafter referred to as "City", and TEGSCO, LL<;:!, a California limited 
liability company doing business as San Francisco AutoReturn, hereinafter referred to as 
"Contractor", in the City and Couilty of San Francisco, State of California, for the services and under 
the tenns described herein. , 

· Recitals 

WHEREAS, The.City issued a Request for Proposals for Towing, Storage and Disposal of 
Abandoned and illegally Parked Vehicles on September 18, 2002 ("RFP"); and 

WHEREAS, Contractor submitted a proposal dated March 10, 2003 ("Proposal") which was selected 
by City as the highest-ranked proposal among· the proposals submitted in response to the RFP; and 

WHEREAS, In the course of negotiating a Service Amended and Restated Agreement And Property 
Use License For Tmying, Storage and Disposal of Abandoned and Illegally Parke~ Vehicles the 
City's existing towing services contractor, The City Tow, informed the City on January 23, 2004 that, 
it would cease to provide towin~ services as of March 21, 2004; and 

WHEREAS, The cessation of towing services under the then-existing contract with The City Tow 
created emergency circumstances that required the City and Contractor, with the approval of the San 
Francisco Board of SuperYisors, to enter into an Emergency Interim Service Amended and Restated 
Agreement and Property Use License for Towing, Storage and :Oisposal of Abandoned and illegally 
Parked Vehicles ("Emergency Interim Agreement") pending negotiation of the long-term contract 
pursuant to the RFP, and Contractor began providing towing services to the City on March 22, 2004; 
and · · 

WHEREAS, The City and Contractor entered into the Service Agreement and Property Use License 
for Towing, Storage and Disposal of Abandoned and Illegally Parked Vehicles (the "Original 
.Agreement"), which had a five-year tenn ending on July 31, 2010 and an option to ex.tend; ~d 

WHEREAS, On June 30, 2007 the City and Contractor entered into an amendment to the Original 
Agreement (the "First Amendment"), which revised the rate schedule for towing, impounding, lien, 
and administrative towing fees; and 

WHEREAS, the City and Contractor now wish to amend the Original Agreement as amended by the 
First Amendment to: ( 1) extend the Original Agreement for five years, until July 31, 2015, (2) revise 
the rates to be charged for towing and storage of vehicles under the Original Agreement, as amended 
by the First Amendment, (3) require Contractor to contribute to an audit fund; and a fund to be used 
by City to hfre an employee to monitor Contractor's performance, ( 4) update the insurance and 
performance guarantees required by the Original Agreement, ( 5) make changes to the procedures that 
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Contractor must follow under the Original Agreement; and 6) amend other provisions of the Original 
Agreement as amended, by the First Amendment; and 

WHEREAS, For simplicity ofreference and ease of use by the parties, the parties wish to amend and 
restate the Original Agreement as amended by the First Amendment by means of this Amended a:nd 
Restated Service Agreement and Property Use License for Towing, Storage and Disposal of · 
Abandoned and Illegally Parked Vehicles; and 

WHEREAS, The parties acknowledge and agree that this Amended and Restated Agreement amends 
and restates the Original Agreement as amended by the First Amendment, in its entirety, contains the 
entire understanding of the parties, and thereby supersedes and replaces the Original Agreement as 
amended by the First Amendment; 

NOW, TIIEREFORE, based on the foregoing, and in consideration of the promises, covenants, and 
undertakings contained herelli, the City and Contractor hereby agree as follows: 

AMENDED AND RESTATED AGREEMENT 

1. Definitions 

The following words and phrases shall have the meanings set forth below when used in this Amended 
and Restated Agreement: · 

1.1 Abandoned VehiCle: A vehicle that qualifies to be towed pursuant to San Francisco 
Traffic Code§ 159, or successor section of the San Francisco Municipal Code, because it is parked 
or left standing on a public street or highway in the City for more than 72 consecutive hours, or is 
deemed to be abandoned pursuant to Vehicle Code§ 22669(a), or is found to be a public nuisance 
on private property pursuant to Vehicle Code § 22660 and Traffic Code § 234, or successor statutes 
or local laws .. 

1.2 Administrative Hold: A hold pla6ed on a vehicle impounded by SFMTA or SFPD 
pur8uant to which the vehicle may not be released prior to the passage of a specified period of time, 
fulfillment of statutory requirements or upon written authorizati<:m by the impounc.ling agency. The 
procedures and requirements for Administrative Holds are further described in Section 4. 7 of 
Appendix. A to ·this Amended and Restated Agreement 

1.3 Aweement: This Amended and Restated Agreement, its Appendices, Exhibits and 
Attachments to Appendices, the Op!')rations Plan as adopted in accordance with Section 14 of 
Appendix A; the RFP, the Proposal, and other documents attached hereto or specifically 
incorporated herein by reference. 

1.4 Automated Dispatch System CADS): Contractor's automated dispatch management 
system that is GPS-enabled and provides electronic dispatch communications. 

1.5 Central Dispatch: Contractor's primary facility for taking Tow Requests and 
dispatching Tow Cars, as further defined in Sectiqn 11.1( d) of Appendix A. 

1.6 Citation·: A ticket for a parking viola?-on processed by SFMTA. 

1. 7 City: The City and County of San Francisco, acting by and through its Municipal 
Transportation Agency. 

1.8 Claim: Any claim brought against the City or Contractor or their respective agents, 
contractors or employees for theft of property or injury to any pr~perty or person arising out of 
Contractor's performance of services under this Agreement. For the purpose of Appendix.A,§ 5.2, 
"Claim" shall mean a request for compensation for personal injury, loss from or damage to towed 

AMENDED AND RESTATED AGREEMENT 

n:\ptcl\as2010\0900371\00637281.doc 
Page2 of42 

2544 



vehicle and/or personal property, costs of recovering a vehicle that was not dropped in violation of 
Appendix. A, Section 4.2, or the value of a vehicle that was lost in violation of Section 4.1 of 
Appendix A. · 

1.9 Complaint: Any problem with service provided by Contractor within the scope of this 
Agreement that is communicated to Contractor or City by a Customer and which is not a Claim. 
This does not include issues reported to the Contractor by Customers that the Contractor is able to 
resolve to the satisfaction of the Customer through internal issue _resolution procedures. 

1.10 Controller: The Controller of the City and County of San Francisco or any duly 
authorized agent thereof. 

1.11 Citation Mana~ement System (CMS): SFMTA's Ticket Information Management 
System (TIMS) or successor system(s) used by SFMTA for tracking Tow Requests and Citations. 

1.12 Customer: A member of the public who is associated with an· impounded vehicle, 
which may include the registered owner, the driver of the vehicle at the time that it is stopped or 
towed, a person who appears on behalf of th~ owner or the driver of the vehicle, or a purchaser of a 
vehicle at lien sale auction. 

1.13 Customer Service 'Center The location for Customers recovering vehicles in person 
to pay fees and process required forms for release of a vehicle, as further described in Appendix A 
Section 11. l(a) and located at 450 ih Stree~ San Francisco. 

1.14 Courtesy Tows: Tows requested for disabled vehicles owned or used in an official 
capacity by either SFPD or SFMTA. 

1.15 Days: Consecutive calendar days, .including weekends and holidays, unless otherwise 
specified.· 

1.16 Deficiency Claim: A claim by Contractor against a registered vehicle owner eql}al to 
towing and storage charges, less any amount received from the sale of the vehicle, and which is 
subject to all rights and limitations set forth in California Civil Code§ 3068.2 or any successor 
statute that creates, defines and limits Contractor's right to such claim. 

1.17 Delinquent Citation: A Citation that was unpaid past the original due date for 
payment, upon which penalties for overdue payment have accrued, and which is not scheduled for 
administrative review or hearing by SFM'fA. 

1.18 Desienated Facilities: Real property and any buildings and improvements thereon · 
used by Contractor in the perfonnance of this Agreement, as further described in Appendix A, 
Section 11.1. 

1.19 Director of Transportation: The Chief Executive Officer of the Municipal 
':[ransportation Agency of the City and County of San Francisco. 

1.20 Dispatch Tows: Individual Tow Requests that are communicated to Contractor from 
the Enforcement tow desk or other dispatch center operated by the City. 

1.21 DMV: California Department of Motor Vehicles. 

1.22 DPH: Department of Public Health .of the City and County of San Francisco. 

1.23 Effective Date: July 31, 20101 or the date upon which all required approvals are 
obtained and all signatures of the parties have been affixed hereto, whichever date is later. 
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1.24 Employees: The persons directed and controlled by Contractor and/or its PEO 
Contract01: who are providing work and services on behalf of Contractor in order to perform the 
work required under this Agreement, not including entities that are independent subcontractors. The 
classes and job descriptions of persons who are Employees of Contractor may include, but are not 
limited to: 

(a) Cashiers, bookkeepers, and ~ccountants. 

(b) ·Persons who move vehicles at and between Designated Facilities (also known as 
11Storage Specialists"). 

(c) 

(d) 

(e) 

(t) 

Forklift and heavy equipment operators. 

Clerks, secretaries, telephone operators and administrative and information 
techriology/computer support personliel. 

Tow Car operators directly employed by Contractor and/or its PEO Contractor. 

Guards and security personnel. 

1.25 Expedited Tow: A tow needed to ensure public or officer safety and/or to eliminate 
a hazard. 

1.26 Gross Revenues: Contractor's gross receipts from all fees and proceeds under this 
Agreement, including all revenues derived from lien sales conducted pursuant to this Agreement. 
•
11Gross Revenues11 do not include SFMTA or SFPD Traffic Offender Fees or fees payabl~ by vehicle 
owners or operators collected by Contractor on behalf of the City pursuant to the terms of this 
Agreement. . 

1.27 Headquarters Office:· Contractor's administrative office, .cmrently located at 945 
Bryant Street, Suite 350 San Francisco, California. 

1.28 Investieative Police Hold: A Police Hold imposed on an evidentiary vehicle for the 
purpose of criminal investigation, as further described in Appendix A, Section 4.6. 

1.29 Letter of Credit: The letter of credit which Contractor is required to maintain to 
guarantee the performance of Contractor's obligations under this Agreement, as further described in 
Section 12.1 and 12.2 and in Appendix C, Section 6 of this Agreement. The Letter of Credit and all 
replacement Letters of Credit provided by Contractor during the Tenn of this Agreement shall be 
attached hereto as Appendix E and is incorporated by reference as though fully set forth herein. 

1.30 · Lien 1 Vehicle: A low-value vehicle, including a vehicle valued at five hundred 
dollars ($500) or less, in accordance with Vehicle Code § 22670 (requiring valuation of any vehicle 
towed by a public agency) and § 22851.2 (regarding vehicles valued at an amount not exceeding five 
hundred dollars ($500) and not towed for being abandoned) or a vehicle valued at five hundred 
dollars ($500) or less pursuant to § 22851.3 (regarding vehicles towed for being abandoned) and §§ 
22851.6 - 22851.10 (regarding disposal procedures for low-value vehicles). If the.Vehicle Code is 
amended subsequent to the Effective Date to change the dollar amounts that trigger requirements for 
low-value vehicles; this Agreement shall incorporate such _amendments by reference as though fully 
set forth herein for the purpose of defining dollar-value thresholds and legally required procedures 
for handling and disposal of low-value vehicles. · · 

1.31 Lien 2 Vehicle: A medium-value vehicle valued at more than five hundred dollars 
($500) and up to and including four thousand dollars ($4,000) in accordance with Vehicle Code 
§ 22670 (requiring valuatiqn of any vehicle towed. by a public agency), or over five hundred dollars 
($500) and up to and including four thousand dollars ($4,000) for the purpose of Vehicle Code · 
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§ 22851.3 (regarding vehicles towed for being abandoned), and California Civil Code§§ 3067-3"075 
(setting forth legally required procedures for lien sales of towed vehicles). If the Vehicle' Code or 
the California Civil Code are amended subsequent to the Effective Date to change the dollar · 
amounts which trigger requirements for medium-value vehicles, this Agreement shall inco~orate 
such, amendments by reference as though fully set forth herein for the purpose of defining dollar
va1ue thresholds and legally required procedures for handling and disposal of medium-value 
vehicles. 

1.32 Lien 3 Vehicle: A high-value vehicle valued at more than four thousand dollars 
($4,000), in accordance with Vel.licle Code § 22670, requiring valuation of any vehicle towed by a 
public agency, and California Civil Code Sections 3067-3075, setting forth required procedures for 
lien sales of vehicles. If the Vehicle Code or the California Civil Code are amended subsequent to 
the Effective Date to change the dollar amounts which trigger requirements for high-value vehicles, 
this Agreement shall incorporate such amendments by reference as though fully set forth herein for 
the purpose of defining dollar-value thresholds and legally required procedures for handling and 
disposal of high-value vehicles. · · · 

J.33 Lien Cateeory: The classification of a vehicle as a Lien l, Lien 2 or Lien 3 vehicle 
in accordance with its appraised value. 

1.34 Mandatory Fee: All fees that must be paid by Customer before Contractor may 
release any vehicle to the owner or purchaser of a vehicle. Mandatory Fees include: boot.fees, 
SFMTA Administrative Fee, SFPD Traffic Offender Fee, towing, storage, transfer. ap.d Hen fees, 
returned check charges and Delinquent Citation fees, as applicable. 

1.35 Monthly Finance Report: Monthly report that summarizes administrative and 
referral fees paid by the Contractor to the City and waiver activity. 

1.36 Occurrence: Any accident or incident occurring in a single place at a single time 
· from a single event that result,s in one or more claims for injury to persons or property. An accident 
or incident that results in multiple claims shall be considered a single Occurrence for purposes of 
applying any deductible pro-visions ~.f Contractor's insurance coverages. 

1.37 Operations Plan: The collected written procedures manuals, lists and schedules 
. required to be submitted by Contractor and approved by City as set forth in Appendix A, Section 14, 
and which are listed in Appendix B to this Agreement When _approved by City, the Operations 
Plan shall define the service standards for the work to be performed under this Agreement, and is 
hereby incorporated into this Agreement as though fully set forth herein. 

1.38 Pea~ Service Hours: Monday through Friday, 7:00 a.m. to 8:00 p.m., excluding City 
holidays.· 

1.39 Peak Towine- Hours: Monday through Friday, 7:00 a.):ll. to 9:00 a.m. and 3:00 p.m. 
to 7 :00 p.m., excluding City holidays. · · 

1.40 PEO Contract: Any agreement with any professional employment organization 
(PEO) which provides payroll, workers' compensation, work place safety, staffing and other human 

·resources services, for the purpose of performing the services required by this Agreement. "PEO 
Contract" does not include contracts with subcontractors for the provision of Tow Cars, Tow 
Equipment and related towing services. 

1.41 ;fEO Contractor: An entity with whom Contractor has entered into a PEO Contract 

. 1.42 Performance Bond: The Performance Bond which Contractor is required to 
maintain to guarantee the performance of Contractor's obligations under this Agreement, as further 
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described in Section 12.l and 12.2 and in Appendix C, Section 6 of this Agreement. The 
Perfonnance Bond and all replacement Performance Bonds provided by Contractor during the Term 
of this Agreement shall ·be attached hereto as Appendix F and incorporated by reference as though 
fully set forth herein. 

1.43 Police Hold: A hold placed on a vehicle by the SFPD in writing which requires a 
vehicle to be processed in accordance with the Police Hold procedures specified in this Agreement, 
or~ vehicle with no visible VIN which is held for inspection by the SFPD. 

1.44 Port: The San Francisco Port Commission, an agency of the City and County of San 
Francisco. 

1.45 Port MOU: That certain Memorandum of Understanding by and between SFMTA 
and the Port, a copy of which is attached hereto as Appendix C and incorporated by reference as 
though. fully set forth herein. 

. 1.46 Primary Storage Facility: The facilities primarily used for short term storage of 
impounded vehicles cuI:rently located at 450 7th Street, San Francisco, California, as further 
described in Section 11.l(b) of Append~ A. 

1.47 Project 20: The SFMTA program which allows vehicle owners and operators to 
perform community s~rvice in lieu of paying Citation fees, in accordance with Vehicle Code § 
40215(c)(7). 

1.48 Property, Properties: Real property owned by the City and licensed to Contractor 
for the purpose of this Agreement, Pier 70 as of the Effective Date of this Agreement, and any other 
properties that may be licensed to Contractor by City for the purpose of this Agreement during its 
Term. 

1.49 Proposal: The proposal submitted by Contractor in response to the RFP, dated · 
March 10, 2003, incorporated by reference into this Agreement as though fully set forth herein. 

1.50 Records: The documents Contractor is required to create and maintain under this 
Agreement, including but not limited to: (1) complete and accurate books, accounts and 
documentation of :financial transactions relating to all items of income received and expenses 
incurred in the performance of this Agreement; (2) documentation of all vehicles towed; (3) . 
documentation of all vehicles stored; ( 4) documentation of all Claims; (5) all·Monthly Management 
Reports and other reports· Contractor is required to submit to City; (6) charts and diagrams of any 
property licensed to Contractor by City to fulfill the obligations of this Agreement; (7) other 
documents or reports as City may require Contractor to produce in the course of performing wqrk 
under the Agreement; and (8) the Records described in Section 13 of Appendix A to this Agreement. 

1.51 Referral Fee: The fee established in Section 12.l(a) of Appendix A to this 
Agreement. 

1.~2 RFP: The City and County of San Francisco's Request for Proposals for Towing, 
Storage and Dispo~al of Abandoned and Illegally Parked Vehicles, dated September 18, 2002, and 
all addenda thereto, incorporated by reference into this Agreement as though fully set forth herein .. 

1.53 Re2ional Sweeps: Pre-arranged parking or traffic enforcement operations ill 
designated areas. These tow requests are gene.rally communicated direQtly by SFPD officers or 
SFMTA Parking Enforcement Officers to Tow Car operators who are deployed in the field and 
assigned to specific officer(s). 

1.54 Routine Tows: Scheduled Tows and Dispatch Tows: 
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1.55 Scheduled Tows: Pre-arranged tow events at times· and in places designated by City, 
including but not limited to scheduled commuting hour ("towaway") tows, Zone Tows, Special .. 
Events Tows and Abandoned Vehicle tows. These tow requests are generally communicated directly 
by SFPD officers or SFMTA Parking Enforcement Officers to Tow: Car operators who are deployed 
in the field and assigned to specific officer(s). · 

1.56 Scofflaw Vehicle: A vehicle towed for multiple Delinquent Citations pursuant to 
subsection (i) of Vehicle Code§ 22651. 

1.57 Secondatv Storage Facility: The facility primarily used for long term storage of 
impounded vehicles, located at Pier 70, San Francisco, California as of the Effective Date of this 
Agreement, as further described in Appendix. A, Section 11.l(c). · 

1.58 SFMT A: The San Francisco Municipal Transportation Agency an agency of the City 
and County of San Francisco 

1.59 SFPD: The Police Department of the City and County of San Francisco or any duly 
authorized officer or member thereof. 

1.60 SFPD Traffic Offender Fee: The fee described in Section 12.1( d) of Appendix A to 
this Agreement, as authorized by Traffic Code§§ 170.2-A and 170.2-B and Vehicle Code§ 
22850.5, or successor statutes· or ordinances. . . . 

1.61 Special Events Tows: Tows of vehicles parked in violation of temporary parking 
restrictions, as authorized by Traffic Code § § 33( c) and 130 or successor ordinances. 

1.62 Term: The· duration of this Agreement as established in Section 2 herein, and any 
additional period during which Contractor completes repair, remediation or other work required for 
the termination of the License agreement for Pier 70, as set forth in Appendices C and D of this 
Agreement, and the tasks listed in Section 54 of this Agreement for transition to a successor 
contractor or successor agreement. 

1.63 Tow Car: A motor vehicle which has been altered or designed and equipped for and · 
exclusively used in the business of towing vehicles by means of a crane, hoist, tow bar, tow line, or 
dolly or is otherwise exclusively used to render assistance to other vehicles, and as defined in 
Vehicle Code§ 615. · 

1.64 Tow Equipment: Tow Cars and all appurtenant computer systems, communications 
devices, hand tools, electric tool!? and towing hardware, whether or not expressly listed in this 
Agreement, which are necessary to perform towing services to the standards of the towing industry 
and as set forth in this Agreement. · 

1.65 Tow Request: A request directed to Contractor from SFMTA, DPH or SFPD for 
service by a Tow Car or Tow Equipment for the removal or relocation of a vehicle. 

1.66 Towed Vehicle Manaeement System ITVMS): The electronic database system to 
be used by Contractor to meet record keeping, reporting and vehicle handling requirements of this 
Agreement, as further described in Section 10 of Appendix A. 

1.67 Traffic Code: The Traffic Code of the City and County of San Francisco. 

1.68 Treasurer: The Treasurer of the City and County of San Francisco. 

. 1.69 Unavoidable Delays: With respect to a delay in performance, "Unavoidable Delay11 

shall mean any delay that is attributable to any: {a) strike, lockout or other labor or industrial 
disturbance (whether or· not on the part of the employees of either party hereto or their contractors), 
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civil disturbance, future order claiming jurisdiction, act of the public enemy, war, riot, sabotage, 
blockag~, embargo, inability to secure customary materials, supplies or labor through ordinary 

. sources by reason of regulation or order of any government or regulatory body; (b) changes in any 
applicable laws or the interpretation thereof; or ( c) lightning, earthquake, fire, storm, hurricane, 
tornado, flood, washout, explosion; or ( d) a governmental taking by eminent domain of all or a 
substantial portion of a Designated Facility; or ( e) any interference with Contractor's right to access 
a substantial portion of a Designated FacilitY owned or provided for Contractor's use by City, or any 
other cause beyo!ld the reasonable control of the party fro:rp. whom performance is required, or any 
of-its contractors or other representatives. ~ · · 

1.70 Vehicle Code: The Vehicle Code of the State of California. 

1. 71 VIN: The distinguishing number or other mark used. for the purpose of uniquely 
identifying a vehicle or vehicle part;, as further defined in Vehicle Code § 671. 

1.72 · WAN: WideAreaNetwork. 

1.73 Zone Tows: Tows of vehicles parked in zones listed in Traffic Code§ 7lb, or 
successor ordinance. 

GENERAL PROVISIONS 

2. Term of the Agreement 

The Tenn of this Agreement shall be five years, from the July 31, 2010 through July 31, 
2015. The City agrees fo submit a request for an increase in rates to the SFMf A Board to reflect any 
increased cost to Contractor for increased rental payments for the property at Pier 70 from August 1, 
2010 through July 31, 2015 that is in excess of CPI adjustments to be applied during the terms of 
Appendices C and D. · 

3. :Effective·Date of Amended and Restated Agreement 

This Amended and Restated Agreement shall ~ommence upon the Effective Date. 

4. Services Contractor Agrees to Perform 

The Contractor shall tpw and store any vehicles that SFMTA, DPH or the SFPD orders 
removed from any public street or highway or from private property within.the City, in accordance 
with the requirements of the San Francisco Transportation Code and the Vehicle Code, and shall 
perform such other related services as are described in this Agreement, in accordance with Appendix 
A, "Scope of\\'.'ork," and Appendix B "Operations Plan". Appendix.A, Appendix B, and the 
Operations Plan to be adopted and am.ended as provided in Section 14 of Appendix A are all attached 
hereto and incorporated by reference as though fully set forth herein. Rates and charges to the public 
for services under this Agreement shall be as set forth in Appendix F, attached hereto and . 
incorporated by reference as though fully set forth herein. 

All vehicle handling and storage required by this Agreement shall be conducted at one of the 
Desigtiated Facilities. As of the Effective Date of this Agreement, City hereby licenses to Contractor 
the use of one of tb.e real properties on which the Designated Facilities are currently located -- Pier 
70, San Francisco. The license agreement for this property is attached hereto as Appendix D and is 
incorporated by reference as though fully set forth herein. The parties acknowledge that Contractor's 
Customer Service Center and Primary Storage Facility operations are conducted at a property owned 
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by Caltrans and leased by Contractor -- 450 7ili Street. Should·City cease to use Contractor for 
towing services, the terms for the City's continued use of the 450 7t11 Street prop.erty are attached 
hereto as Appendix G and are incorporated by reference .as though fully set forth herein. 

\ 

City hereby consents to Contractor's towing and storage of vehicles that are not towed or . 
stored pursuant to a Tow Request with the prior written approval of City and subject to any 

· conditions imposed in such written approval; provided however, that (i) Contractor shall at all times 
conduct itself in accordance with the Customer service standards of this· Agreement so as not create 
any negative effect on Contractor's public image and reputation as the City's towing contractor, and 
(ii) Contractor's operations 'with respect to such vehicles shall not create any adverse impact on its 
performance of all requirements of this Agreement. City may reyoke its consent at any time without 
cause by written notice to Contractor. The following sections of this Agreement shall apply to any 
towing or storage of vehicles by Contractor within the City and County of San Francisco that are not 
towed or stored pursuant to a Tow Request: Service Agreement Sections 8, 9, 11, 12, 13, 14, 15, 16, 
17, 20, 22, 26, 27, 28, 29, 31, 32, 35, 37, 38, 40, 41, 42, 50; Appendix A Sec~ions 1, 3, 4, 5, 6, 7, 9, 
11, 12.l(b ), 12.3, 12.5, 12.6, 13, 14; Appendix B, Appendices C and D during their respective terms, 

· and Appendices E and F. 

5. Submitting False Claims; Monetary Penalties 

Pursuant to San Francisco Administrative Code §21.35, any contractor, subcontractor or 
consultant who submits a false claim shall be liable to the City for the statutory penalties set forth in 
that section. The text of Section 21.3 5, along with the entire San Francisco Administrative Code is 
available on the web at http://www.municode.com/Library/clientCodePage.aspx?clientID=4201. A 
contractor, subcontractor or consultant will be deemed to have submitted a false claim to the City if 
the contractor, subcontractor. or consultant: (11) knowingly presents or causes to be presented to an 
officer or employee of the City a false claim or request for payment or approval; (b) knowingly 
makes, uses, or causes to be made o:r used a false record ot statement to get a false claim paid or 
approved by the City; ( c) conspires to defraud the City by getting a false clalln. allowed or paid by the 
City; ( d) knowingly makes, uses, or causes to be made or used a false record or statement to conceal, 
avoid, or decrease an obligation to pay or transmit money or property to the City; or (e) is a 
beneficiary of an inadvertent submission of a false claim to the City, subsequently discovers the 
falsity of the claim, and fails to disclose the false claim to· the City within a reasonable tinie after 
discovery of the false claim. 

6. Taxe8 

Payment of any taxes, including poss~ssory.interest taxes and California sales and ~e taxes, 
levied upon or as a result of this Amended and Restated Agreement, or the services delivered · 
pursuant hereto, shall be the obligation of Contractor. Contractor recognizes and understands that 
this Agreement may create a "possessory interest" for property tax purposes. Generally, such a 
possessory interest is not created unless the Agreement entitles the Contractor to possession, 
occupancy, or use· of City property for private gain. If such a possessory interest is created, then the 
following shall apply: 

(1) Contractor, on behalf of itself and any permitted successors and assigns; 
recognizes and understands that Contractor, and any permitted successors and assigns, may be subject 
to real property tax. assessments on the ~ossessory interest; 

(2) Contractor, on behalf of itself and 'any permitted successors and assigns, 
recognizes and understands that the creation, extension, renewal, or assignment of this Amended and 
Restated Agreement may result in a "change in ownership" for purposes of real prop.erty taxes, and 
therefore may result in a revaluation of any possessory interest created by this Agreement. 
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Contractor accordingly agrees on behalf of itself and its permitted successors and assigns to report on 
behalf of the City to the County Assessor the in.formation required by Revenue and Taxation Code 
section 480.5, as amended from time to time, and any successor provision. 

(3) · Contractor, on behalf of itself and any permitted successors and assigns, 
recognizes and understands that other events also may cause a change of ownership of the possessory 
interest an~ result in the revaluation of the possessory interest. (See, e.g., Rev. & Tax. Code section 
64, as amended from time to time). Contractor accordingly agrees on behalf of itself and its 
permitted successors and assigns to report any change in ownership to the County Assessor, the State 
Board of Equalization or other public agency as required by law. 

( 4) . Contractor further agrees to provide such other information as may be 
requested by the City to enable the City to comply with. any reporting requirements for possessory 
interest's that are imposed by applicable law. 

7. Payment Does Not Imply Acceptance of Work 

The acceptance of any payment ·by City andior Contractor's deduction or offset of funds (that 
would otherwise be paid by City to Contractor as payment for services) from revenues generated 
under the Agreement shall in no way lessen the liability of Contractor to replace unsatisfactory work, 
equipment, or materials, although the unsatisfactory character of such work, equipment or materials 
may not have been apparent or detected at the time such payment was received. Work that does not 
conform to the requirements of this Agreement may be rejected by City and in such case Contractor 
must take immediate corrective action.. · 

8. Qualified Personnel 

Work under this Agreement shall be performed only by competent personnel under the 
supervision of and in the employment of Contractor, or through subcontracts entered into pursuant to 
Section 27. Contractor will comply with City's reasonable requests regarding assignment of 
personnel, including the removal of specified personnel upon request of City, but all personnel, 
including those assigned at City's request, must be supervised .by Contractor. Contractor shall 
commit adequate resources to meet its obligations under this Am.ended and Restated Agreement. 

8.1 Contractor Is the Employer of the Employees 

Notwithstanding any language in any PEO Contract, and notwithstanding the intent of Contractor 
and/or any contractor for PEO Contract services in entering into a PEO Contract or as memorialized 
within a PEO Contract or as a PEO Contract may be construed by any person, Contractor affir.ms, 
agrees and warrants that for all purposes under the Agreement and under relevant litw applicable to 
the Agreement, Contractor is the employer of the Employees. Contractor affirms, agrees and 
warrants that for all purposes of the Agreement, specifically including but not limited to Contractor's 
duties under Sections 4, 5, 8, 9, 10, 14, 15, 16, 18, 21, 22, 26, 30, 32, 35, 37, 40, 41, 42, 43, 49, 50 of 
this Agreement, and Section 8 of Appendix A to this Agreement, Contractor is the employer of the 
Employees. 

8.2 PEO Contract Shall Not Control or Modify the Agreement 

Notwithstanding any language· in any PEO Contract, and notwithstanding the intent of Contractor 
and/or a PEO Contractor in entering into a PEO Contract or as memorialized within a PEO Contract 
or as a PEO Contract may be construed by any person, Contractor affirms, agrees and warrants that 
all provisions of this Agreement are in full force and effect, and that a PEO Contractdoes not modify 
Contractor's obligations and duties under this Agreement. Contractor further agrees, affirms and 
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warrants that a PEO Contract shall have no effe.ct upon the City's rights under this Agreement and a. 
PEO Contract does not alter the City's right to enforce all provisions of this Agreement against 
Contractor directly. 

. . 
8.3 PEO C~ntract is a Subc~ntract to the Agreement 

Notwithstanding any language in any PEO Contract, and notwithstanding the intent of Contractor 
and/or a PEO Contractor in entering into a PEO Contract or as memo#alized within a PEO Contract 
or as a PEO Contract may be construed by any person, Contractor affirms, agrees and warrants that 
for all purposes under this Agreement and under relevant law applicable to this Agreement, any PEO 
Contract is a subcontract for the purpose of providing payroll, workers' compensation, work place 
safety and other human resources services to Contractor. 

8.4 Contractor is Liable for All Actions of PEO Contractor 

Notwithstanding any language in any PEO Contract, and notwithstanding the intent of Contractor 
and/or a PEO Contractor in entering info a PEO Contract or as memorialized within a PEO Contract, 
or as any PEO Contract may be construed by any person, Contractor 8ffu:ms, agrees and warrants 

· that, Contractor shall be liable for all actions of its PEO Contractor insofar as said actions affect tlie 
City or Contractor's performance of its duties under the Agreement. For purpo$es of the Agreement, 
Contractor shall not assign and has not assigned any of its duties under the Agreement to its PEO 
Contractor. 

8.5 City is not a General or Special Employer to the Employees 

The parties agree no employment relationship exists between the City and the Employees. As to the 
Employees, th~ City is not a "General Employer'' or "Special Employer", as those terms are defined 
under California law, for any purpose, including but not limited to application of C11;lifornia Labor 
Code§§ 6300 et seq. and California Insurance Code§ 11663, or any other applicable statute. Should 
a court or administrative agency having jurisdiction over the issue detemrine that the City is a 
"General Employer" or "Special Employer" of the Employees, Contractor shall fully indemni:f)rthe 
City for all costs and liabilities arising from that :finding, including but not limited to consequential 
and incidental damages, temporary disability indemnity, permanent disability indemnity, medical 
costs, penalties and fines, vocational rehabilitation costs, and attorneys fees. Contractor's duties and 
obligations under this section of the Agreement are material obligations guaranteed by the · 
performance guarantee described in Section 12. 

8.6 Prevailing Wages 

Contractor hereby acknowledges that it has read completely and fully understands San Francisco 
Administrative Code Section 21.25~2 and agrees that this Agreement shall be subject to, and · · 
Contractor $all comply with, all applicable obligations and requirements imposed by that Section. 

9. Responsibility for Equipment 

City shall not be responsible for any damage to persons· or property as a result of the use, 
misuse or failure of any equipment used by Contractor, or by any of its Employees, even though such 
equipment be furnished, rented or loaned to Contractor by City. 

10. Independent Contractor; Payment of Taxes and Other Expenses 

10.1 Independent Contractor. Contractor or any agent or Employee of Contractor shall 
be deemed at all fu.nes to be.an independent contractor and is wholly responsible for the manner m 
which it performs the services and work requested by City under this Agreement. Contractor or any 
agent or Employee of Contractor shall not haye employee status with City, nor be entitled to 
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participate in any ·plans, arrangements, or distributions by City pertaining to or in connection. with 
any retirement, health or other benefits that City may offer its employees. Contractor or any agent 
or Employee of Contractor is liable for the acts and omissions of itself, its employees and its agents. 
Contractor shall be responsible for all obligations and payments, whether imposed by federal, state 
or local law, including, but not limited to, FICA, income tax withholdings, unemployment 
compensation, insurance, and other similar responsibilities related to Contractor's performing 
services and wor~ or any agent or Employee of Contractor providing same. Nothing in this 
Agreement shall be construed as creating an employment or agency relationship between City and 
Contractor or. any agent or Employee of Contractor. 

Any terms in this Agreement referring to direction from City shall be construed as providing 
for direction as to policy and the result of Contractor's work only, and not as to the means by which 
such a result is obtained. City does not retain the right to control the means or the method by which. 
Contractor performs work under this Agreement. 

10.2 Payment of Taxes and Other E:xpenses. Should City, in its discretion, or a relevant 
trucing authority such as the Internal Revenue Service or the State Employment Development 
Division, or both, determine that Contractor or any of its agents or Employees is an employee of the 
City for purposes of collection of any employment taxes, any amounts offset from revenues paid by 
Contractor to the City under this Agreement shall be reduced by amounts equal to both the employee 
and employer portions of the tax due (and offsetting any credits for amounts already paid by 
Contractor which can be applied against this liability). City shall then forward those amounts to the 
relevant taxin~ authority. 

Shm,tld a relevant taxing authority determine a liability for pasf services performed by 
. Contractor for City, upon notification of such fact by City, Contractor shall promptly remit such 
amount 4ue to the City (again, offsetting any amounts already paid by Contractor that can be applied · 
as a credit against such liability). 

. A detfilmination of employment status pursuant to the preceding two paragraphs shall be 
solely for the purposes of the particular tax in question, and for. all other purposes of this Agreement, 
Contractor shall not be considered an employee of City. Notwithstanding the foregoing, should any 
court, arbitrator, or administrative authority determine that Contractor is an employee for any other 
purpose, then Contractor agrees to a reduction in City's financial liability so that City's total expenses 
under this Agreement are not greater than they would have been had the court, arbitrator, or 
adminis:trative authority determined that Contractor was not an employee. 

10.3 Contractor's Employees. Contractor shall be solely responsible for all matters 
relating to payment of Contractor's Employees, including compliance with Social Security,. 
withholding and payment of any and all federal, state and local personal income taxes, disability 
insurance, unemployment, and any other taxes for such persons, including any related assessments 
or contribution required by law and all other regulations governing City Health Service System, 
vacation, holiday, retirement or other programs, nor, in the event that City terminates this Agreement 
shall Contractor have recourse of rights of appeal under City's rules and regulations which are 
applica~le to employees. 

10.4 Payroll and Taxation. ·contractor shall make or cause to be made all necessary 
payroll deductions for disabilify and unemployment insurance, social security, withholding taxes and 
other applicable taxes, and prepare, maintain and file or cause to be filed all necessary reports with 
respect to such taxes or deductions, and all other necessary statements and reports pertaining to labor 
employed in the performance of this Agreement. 

11. Required Insurance 
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Subject to a,pproval by the City's Risk Manager of the insurers and policy forms, Contractor 
shall place and maintain throughout the Tenn of this Agreement, and pay the cost thereof: the 
following insurance policies: 

11.1 Comprehensive general liability insurance with limits not less than $1,000,000 (such 
limit may be provided through a primary and excess policy) each Occurrence, combined single limit 
for bodily injury and property damage, or in such grea~er amount and limits as SFMTA may 
reasonably require from time to time, including coverage for contractual liability, personal injury, 
broadform property damage, products and completed operations, independent contractors (excluding 
towing and dismantling subcontractors), and mobile equipment. · · 

11.2 Sudd,en and accidental pollution insurance with limits not less than $1,000,000 for 
each occurrence. 

11.3 Comprehensive business/commercial automobile liability insura.Ilce with limits not 
Jess than $1,000,000 for each Occurrence combined single limit for bodily irtjury and property 
damage, including coverage for owned, non-owned and hired automobiles. If Contractor does not 
own or lease company vehicles that are subject to motor vehicle registration, then only non-owned 
and hired coverage is required. 

11.4 Garage-keeper's legal liability insurance with limits not less than $5,000,000 (such 
limit may be provided through a primary and excess policy) for each Occurrence combined siri.gle 
limit for loss and damage to vehicles in Contractor's care, custody or control caused by fire, 
explosion, theft, riot, civil commotion, malicious mischief, vandalism or collision, with any 
deductible not to exceed $25,000 for each Occurrence. Contractor may insure or self-insure loss of 
non-automobile property in the care, custody, or control of the garage keeper with a limit of $5000. 

11.5 Workers' Compensation Illsurance, including Employers' Liability, with limits not 
less than $1,000,000 for each accident, covering all Employees employed by Col;ltractor in the 
performance of this Agreement to provide statutory benefits as required by the laws of the State of 
California. Said policy shall be endorsed to provide that the insurer waives all rights of subrogation 
against the City. 

11.6 Environmental impairment liability insurance with limits not less than $1,000,000 
each occurrence, covering the sudden and accidental release of hazardous materials and the resulting 
~~~~ . 

Except as set forth above, any deductibles in the policies listed above shall not exceed 
$25,000 each occurrence. The inSurance policies shall be endorsed to name as an additional insured 
the City and County of San Francisco and its respective departments, commissioners, officers, agents 
and employees. · · 

The agreements between the Cori.tractor and its towing and dismantling subcontractors (as 
applicable) shall require that reasonable insurance is maintained and that the City will be named as an 
additional insured on the general liability policy. 

11. 7 Commercial General Liability and Commercial Automobile Liability Insurance 
policies must be endorsed to· prqvide: 

·(a) Name as Additional Insured the City and County of San Francisco; its Officers, 
Agents, and Employees. · 

(b) That such policies are primary insurance to any other insurance available to the 
Additional Insureds, with respect to any claims arising out of this Agreement; and that insurance 
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applies separately to each insured against whom claim is made or suit is brought, but the inclusion of 
more than on insured.shall not operate to increase the insurer's limits of liability. 

(c) Should any of the required insurance be provided under a form of coverage that 
. includes a general ann~ aggregate limit or provides that claims investigation or legal defense costs 

be included in such general annual aggregate limit, such general annual aggregate limit shall be 
double the occurrence or claims limits specified above. 

11.8 Regarding Workers' Compensation, Contractor hereby agrees to waive subrogation 
. which any insurer of Contractor may acquire from Contractor by virtue of the payment of any loss. 
Contractor agrees to obtain any endorsement that may be necessary to effect this waiver of 
'subrogation. The Workers' Compensation policy shall be endorsed with a waiver of subrogation in. 
favor of the City for all work performed by the Contractor, its .employees, agents and subcontractors. 

11.9 S.li,ould any of the required inSurance be provided under a claims-made form, 
Contractor shall maintain such coverage continuously throughout the term of this Agreement and, 
wit!J.out lapse, for a period of three years beyond the expiration of this Agreement, to the effect that, 
should occurrences during the contract term give rise to claims made after expiration of the . 
Agreement, such claims shall be covered by such claims-made policies. 

11.10 Subject to the provisions of Section 18.1, should any required insurance lapse during 
the term of this Agreement, requests for payments originating after such lapse shall not be processed 
until the City receives satisfactory evidence of reinstated ·coverage as required by this Agreement, 
effective as of the lapse date. If insurance is not reiristated, the City may, at its sole option, 
terminate this Agreement effective on the date of such lapse of insurance. 

11.11 Before commencing any operations under this Agreement, Contractor shall furnish to 
City certificates of insurance and additional insured policy endorsements with insurers with ratings 
comparable to A~, VIlI or higher, that are authorized to do business in the State of California,.and 
that are satisfactory to City, in form evidencing all eoverages, including additional insured · 
endorsements and the policy declaration page for any umbrella policies, set forth above. Failure to 
maintain insurance shall constitute a material breach of this Agreement.· 

11.12 Approval of the insurance by City shall not relieve or decrease the liability of 
Contractor hereunder. 

12. Financial Assurances 

U.1 Requirement to Provide Financial Guarantees 

Upon the Effective Date of this Agreement, Contractor shall provide, and shall maintain for the time 
. periods specified herein, financial instruments and funds described in this Section 12 as security to 
ensure Contractor's performance of all ternis and conditions of this Agreement and to compensate for 
any damage to City property and/or other actual costs to City or for reimbursement to Customers for 
Contractor's violation of the terms ofthis Agreement, as further described below. 

12.2 Letter of Credit and Performance Bond 

12.2.1 Performance Guarantee .. Upon the Effective Date of this Agreement, 
Contractor shall provide to the City, and shall maintain throughout the Term of this Agreement and 
for a period of at least ninety (90) days after expiration or termination of this Agreement, or until all 
of Contractor's obligations have been performed under this Agreement (including but not limited to 
investigation and remediation obligations under Appendices C and D), whichever date is later, a 
performance guarantee of two million dollars ($2,000,000), which shall consist of a confirmed, 
irrevocable Letter of Credit in an amount between one inillion dollars ($1,000,000) and two million 
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dollars ($2,000,000) and, jf Contractor chooses to satisfy the performance guarantee, in part, with a 
Performance Surety Bond, a Performance Surety Bond of up to one million dollars ($1,00.0,000) in 
favor of the City and County of San Francisco, a municipal corporation, acfu.i.g by and through its 
Municipal Transportation Agency (and during the Term of Appendix D, the Port of San Franci.Sco ), 
guarantying the faithful performance by Contractor of this Agreement and of the covenants, terms 
and conditions of this Agreement, including all monetary obligations set forth herein, and including 
liquidated damages and any dishonesty on the part.of Contractor. 

The City may draw upon such Performance Surety Bond and/or Letter· of Credit in circumstances 
which include, but are not limited to: 

(a) To ensure regulatory compliance in the event that Contractor receives a notice of 
violation or other regulatory order from a governmental or regulatory agency with jurisdiction over 
Contractor's operations or the Properties used by Contractor for the performance of this Agreement 
and Contractor does not achieve compliance with the notice of violation or order to the satisfaction of 
the issuing agency within the time specified by the agency or by the City if the agency does not 
sp~ify a timeframe. 

(b) To reimburse the City for any fine or other charge assessed against the City 
related to any notice of violation or other regulatory order issued to Contractor. 

(c) To reimburse the City for costs associated. with City's environmental assessments 
or corrective action related to Contractor's viofa.tion of any of the requirements of Appendix D, which 
may be performed at the City's sole discretion. 

( d) To· satisfy rental payment obligations for City-owned property licensed to 
Contractor in Appendix D . · 

( e) To satisfy fines assessed by City against 9ontractor pursuant to Appendix D of 
the Agreement. 

(f) To compeI1Sate City for losses or damage to property caused by Contractor. 

12.2.2 Performance Surety Bond/Letter of Credit Requirements. The 
Performance Surety Bond and/or Letter of Credit requrred by this Section 12 shall be issued on a 
form and issued by a financial institution acceptable to the City in its sole discretion, which fin1,1Ucial 
institution shall (a) be a bank, insurance or trust company doing business and having an office in the 
State of California, (b) have a combined capital and surplus of at least$25,000,000, and (c) be subject 
to supervision or examination by federal or state authority. If Contractor defaults with respect to any 
provisioJl. of th.ls Agreement; City may, but shall not be required to, make its demand under said 
Perfotmance Surety Bond or Letter of Credit for all or any portion thereof, to compensate City for 

· any loss or damage which City may have incurred by reason of Contractor's default or dishonesty, 
including (but not limited to) any claim for fines or liquidated damages; provided, however, that City 
shall present its written demand to said bank, insurance or trust company for payment under said . 
Performance Surety Bond or Letter of Credit only after City first shall have made its demand for 
payment directly to Contractor, and five (5) full days have elapsed without Contractor having made 
payment to City. 

. . 
12.2.3 Expiration or Termination of Letter of Credit. 

In the event the City receives notice from the issuer of the Letter of Credit that the Letter of 
Credit will be terminated •. not renewed or will otherwise be allowed to expire for any reason during 

·the period from the commencement of the Term of this Agreement to ninety (90) days after the 
expiration or termination of this Agreement or tlie conclusion of all of Contractor's obligations under 
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. the Agreement, whichever occurs last, and Contractor fails to provide the City with a replacement 
Letter of Credit (in a form and issued by a .financial institution acceptable to the City) within ten (10) 
days following the City's receipt of such notice, such occurrence shall be an Event of Default as 

' dermed in Section 18 of this Agreement; and, in addition to any other remedies the City may have 
due to the default, including the right to terminate this Agreement, the City shall be entitled to draw 
down the entire amount of the Letter of Credit (or any portion thereof) and hold such funds in ·an 
account with the Treasurer in the form of cash guarantying Contractor's obligations under this 
Agreement under the terms of this Section 12. In S!f.ch event, the cash shall accrue interest to the 
Contractor at a rate equal to the average yield of Treasury Notes with one-year maturity, as 
determined by the Treasurer. In the event the Letter of Credit is converted into cash pursuant to this 
paragraph, upon termination of this Agreement Contractor shall be entitled to a full refund of the cash 
(less any demands made thereon by the City pursuant to Section 12.2.4,) within ninety (90) days of 
the termination date, including interest accrued through the termination date. · 

12.2.4 Expiration or Termination of Performance Surety Bond. The term of the 
· Performance Surety Bond shall apply for individual one-year periods, and may be extended by the 
insurance, bank or trust company by Continuation Certificate. The insurance, bank or trust company 
herein may, if it so elects, terminate its obligation under this bond by serving at least forty five ( 45) 
days written notice of its intention to do so upon the SFMTA. In the event the City receives notice 
from the issuer of the Performance Surety Bond that the Performance Surety Bond will be 
terminated, not renewed or will otherwise be allowed to expire for any reason during the period from 
the commencement of the Term of this Agreement to ninety (90) days after the expiration or 
termination of this Agreement or the conclusion of all of Contractor's obligations under the 
Agreement, whichever occurs last, and Contractor fails to provide the City with a replacement 
Performance Surety Bond (in a form and issued by a financial institution acceptable to the City) 
within ten (10) days following the City'·s receipt of such notice, such occurrence shall be an Event of 
Default as defined in Section 18 of this Agreement. However, neither nonrenewal by the insurance, 
bank or trust company, nor the failure or inability of the Contractor to file a replacement bond in the 
event of nonrenewa~ shall itself constitute a loss to the City recoverable under the Performance 
Surety Bond or any renewal or continuation thereof. Insurance, bank or trust company's lil').bility 
under the Performap.ce Surety Bond and all continuation certificates issued in connection therewith 
shall not be cumulative and shall in no event exceed the amount as set forth in the Performance 
Surety Bond or in any additions, riders, or endorsements properly issued by the instirance, bank or 
trust company as supplements thereto. 

.. 12.2.5 Demands Upon Performance Surety Bond or Letter of Credit. City may 
use all or any portion of the Performance Surety Bond or Letter of Credit to compensate City for any 
loss or damage that it may have incurred by reason of Contractor's negligence or breach. Such loss 
or damage may include without limitation any damage to or restoration of the Properties for which 
Contractor is responsible, and clairi:ts for fines and/or liquidated damages. Should the City terminate 
this Agreement due to a breach by Contractor, the City shall have the right to draw from the 
Performance Surety Bond or Letter of Credit those amounts necessary to pay any fees or other 
financial obligations under the Agreement and perform the towing and storage services described in 
this Agreement until such ti.me as the City procures another contractor and the agreement between the 
City and that contractor becomes effective. The Treasurer shall have sole authority and responsibility 
to make demands upon the Performance Surety Bond or Letter of Credit. The Treasurer shall not 
allow any demands made to the Performance Surety Bond or Letter of Credit pursuant to claims 
arising from Section 6(c) of Appendix C to exceed a combined outstanding amount of more than four 
hundred thousand dollars ($400,000.00) In addition, the Treasurer shall not allow any demands to be 
made to the Performance Surety Bond or Letter of Credit pursuant to claims arising :from Section 6(b) 
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of Appendix C to exceed a combined outstanding ainoun:t of more than twice the amount of the 
current Base Fee established in Appendix.D, Section 5, including all periodic CPI adjustments up to 
the date of the demand on the Performance Surety" Bond or.Letter of Credit The Treasurer shall not 
allow any demands made to the Performance Surety Bm:i,d or Letter of Credit pursuant to claims 
arisillg from any section of the Agreement, excluding Appendices C and D, to exceed a combined 
.outstanding amount of more than one million three hundred thousand dollars ($1,300,000.00). 

· 12.2.6 Depletion of Performance Surety Bond or Letter of Credit If any 
portion of a Letter of Gredit or Performance Surety Bond is used by City, Contractor shall provide 
written proof thaf the Performance Surety Bond or Letter of Credit has been restored to its initial 
value, which shall require a replacement Performance Surety Bond or Letter of Credit in the face 
amount of the required Performance Surety Bond or Letter of Credit. Contractor's failure to do so 
withln the time limits specified in Section 18.1.l(f) shall constitute an Event of Default as defined in 
~ection 18 of this Agreement. 

12.2. 7 Dispute Resolution. In the event that a dispute arises between the City and 
Contractor concerning this Agreement or the use or maintenance of the Performance Sur~ty Bond or 
Letter of Credit, Contractor may appeal to the Director of T;ransportation within fourteen (14) days of 
demand on the Performance Surety Bond or Letter of Credit with evidence supporting Contractor's 
claim for relief from the demand on the Performance Surety Bond or Letter of Credit. The Director 
of Transportation will respond within fourteen (14) days. Any failure of the Director of 
Transportation to respond within fourteen ( 14) days shall be deemed a rejection of Contractor's claim 
for relief from the demand on the Performance Surety Bond or Letter of Credit. Contractor's claim 
for relief from demands on the Letter of Credit and the Director of Transportation's response to such 
demand shall' constitute the administrative remedy for Agreement interpretation described in Section 
46 herein. Each part;y reserves its remedies in equity and law. No decision by the City concerning 
the Performance Surety Bond or Letter of Credit shall prevent Contractor from seeking restoration of 
the funds by appropriate legal action. 

12.3 Maintenance Deposit Upon execution of this Agreement, Contractor shall deposit 
with City the amount of o~e hundred thousand dollars ($100,000) .as a maintenance deposit. These 
funds may be used by City when maintenance required by this Agreement is not done in a timely 
manner or in accordance with the standards uf thls Agreement. Contractor shall be responsible for 
replenishing this maintenance deposit fund to maintain a balance of one hundred thousand dollars 
($100,000) within fifteen (15) days of any date that the fund falls below the minim.um balance. 
Failure to replenish the maintenance deposit fund for more than forty-five ( 45) days shall be an 
Event of Default under this Agreement. Any interest accrued and earned on the maintenance 
deposit fund shall be retained by City. 

12.4 Claims Fund. Contractor shall at all tiines mairitain a Claim Fund for payment of 
Cl~. Contractor shall maintain at least fifty-thousand dollars ($50,000) in the Claim Fund at all 
t:itnes. Contractor shall be responsible for replenishing this Claims Fund to maintain a balance of 
fifty thousand.dollars ($50,000) within fifte~n (15) days of any date that the fund falls below the 
minimum balance. Failure to replenish the Cliims Fund for more than forty-five (45) days from the 
date that it falls below the minim.um balance shall be an Event of Defa.ult under this Agreement. 

12.5 Environmental Oversight Deposit. Upon the Effective Date of this Agreement, 
Contractor shall provide to the City, and shall maintain and replenish throughout the term of the 
property license set foi:tJl in Appendix D ("Pier 70 License") and for a period of at least ninety (90) 
days after termination or expiration of the Pier 70 License, an Environmental Oversight Deposit in 
the amount often thousand dollars ($10,000), which shall be deposited in an account specified by 
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City. If Contractor receives a notice of violation or other regulatory order from a governmental or 
regulatory agency with jurisdiction over Pier 70 and or its operations (other than from the Port of 
San Francisco), a:nd such notice is not cured within fourteen (14) days, the City may draw from this 
deposit to reimburse the City for staff costs incurred by the City while inspecting site. conditions and 
enforcing and administering the Hazardous Materials provisions of the Pier 70 License. If 
Contractor receives a notice of violation or other regulatory order .from a governmental or regulatory 
agency with jurisdiction over the site and or its operations (other than from the Port of San 
Francisco), and such notice is cured within fourteen (14) days, the City may draw from this deposit 
in an amount not to exceed $500 to reimburse the City for staff costs incurred by the City. The City 
will submit an 1nvoice to Contractor for any such costs, and Contractor will pay such invoiced 
amounts within thirty (30) days to replenish the Environmental Oversight Deposit. Contractor's 
failure to pay such costs within thirty (30) days, or to replenish the Environmental Oversight Deposit 

. if drawn upon, will constitute an Event of Default 

13. Insurance and Performance Guarantee Requirements 

All.insurance policies, Perfonnance Surety Bonds and Letters of Credit obtained pursuant to 
this Agreement shall be endorsed to provide that thirty (30) days prior written notice of cancellation, 
non-renewal or redl,lction in coverage or limi~ shall be given to SFMf A in the manner and at the 
addresses specified below (and during the tenn of Appendix D, to the Port of San Francisco in the 
manner and at the address specified in Appendix D). · 

·Two copies of any Perfonnance Surety Bond or Letter of Credit, and two copies of each 
original policy or policy endorsement of insurance shall be provided to SFMTA (and during the term 
of Appendix D, to the Port of San Francisco) upon the Effective Date of thi.s Agreement, and 
complete copies of any insurance policies obtained pursuant to this Agreement shall be provided to 
SFMTA (and during the term of Appendix D, to the Port of San Francisco) if requested at any time. 

13.1 Upo~ City's request, Contractor shall provide satisfactory evidence that Contractor 
has adeq:uately provided for Social Security and Unemployment Compensation benefits for 
Contractor's Employees. · 

Contractor shall comply with the provisions of any insurance policy covering Contractor or the Cify, 
and with any notices, recommendations or directions issued by any insurer under such insurance 
policies so as not to adversely affect the insurance coverage. 

14. Contractor's Representations and Warranties 

Contractor hereby represents· and warrants as follows: 

14.1 · Experience. Contractor is experienced in the operation and management of 
automobile towing and disposal services and hereby agrees to apply its best efforts and most 

· efficient methods in performance of this Agreement. · 

14.2 Formation. Contractorfra duly formed, validly existing and in good standing 
limited liability company under the 4ws of the State of California 

14.3 .Authority. Contractor has full power and authority (corporate or otherwise) to enter 
into this Agreement and to consummate the transactions contemplated by it. This Agreement has 
been duly authorized by all necessary action on the part of Contractor, and no other corporate or 
other action on the part of Contractor is necessary to authorize the execution and delivery of this 
Agreement. · · 

14.4 Conflicts and Consents. The execution and delivery by Contractor of this 
Agreement and the performance.by Contractor of the transactions contemplated by it will not violate 
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any federal, state or local law, rule or regulation, or conflict with or result 1n any breach or violation 
of, or constitute a default (or an event which with notice or lapse of time or both would become a 
default) under, or constitute an event or c9ndition that would permit term1nation or accel~ration of 
the maturity of, the Articles of Incorporation, bylaws or par1nership agreerrient of Contractor (as 
applicable) or any indenture, mortgage, lease, agreement or other illstrument or obligation to which, 
Contractor is a party or by which it may be bound which would materially adversely affect the 
ability of Contractor to perform its ~bligations under this Agreement. No approval, authorization, 
consent or other order or action of;, or filing or registration with, any person, entity or governmental 
authority is required for the execution and delivery by Contractor of this Agreement. 

14.5 Conflict with Orders. The execution and delivery by Contractor or this Agreement 
will not conflict with any order, judgment or decree of any court, government, government agency 
or instrumentality, whether entered pursuant to consent to othenyise, by which Contractor may be 
bound or affected. 

14.6 Litigation. Tuer~ is no litigation, action, arbitration, gnevance, administrative · 
proceeding, suit or claim filed and pending, nor is there any investigation by a governmental agency · 
of Contractor or any of its affiliates that, if adversely decided, could have a material adverse impact 
on Contractor's ability to perform its obligations under this Agreement. 

15. Indemnification 

Contractor shall indemnify and save harmless City and its officers, agents and employees 
from, and, if requested, ·shall defend them against any and all loss, cost, damage, injury, liability, and 
claims thereof for injury to or death of a person, including Employees of Contractor or loss of or 
damage to property, resulting directly or indirectly from Contractor's performance of this Agreement, 
including, but not limited to, the use of Contractor's facilities or equipment provided by City or 
others, regardless of the negligence of, ~d regardless of whether liability without fault is imposed or 
sought to be imposed on City, except to the extent that such indemnity is void or otherwise · 
unenforceable under applicable law 1n effect on or validly retroactive to the date of this Agreement, 
and except where such loss, damage, in jury, liability or claim is the. result of the active negligence or 
willful misconduct of City and is not contributed to by any act of, or by any omission to perform 
some duty imposed by law or agreement on Contractor, its subcontractors or either's agent or 
employee. The foregoing indemnity shall include, without limitation, reasonable fees of attorneys, 
consultants and experts and related costs and City's. costs· of investigating any claims against the City. 
The foregoing indemnification does not include the limitations on Contractor's liability described in 
Appendix D, Sections 24.3 

1
and 24.8. 

In addition to Contractor's' obligation to mdemnify"City, Contractor specifically acknowledges and 
agrees that it has an itnmediate and independent obligation to defend City from any claim which 
actually or potentially falls within this indemnification provision, even if the allegations are or may 
be groundless, fals.e or fraudulent, which obligation arises at the time such claim is tendered to 
Contractor by City and continues at all times thereafter. 

As to any intellectual property that Contractor provides to the City in the performance of this 
Agreement, Contractor shall mdemnify and hold City harmless from all loss and liability, including 
attorneys' fees, court costs and all other litigation expenses for any infringement of the patent rights, 
copyright, trade secret or any other proprietary right or trademark, and all other intellectual· property 
claims of any person or persons, arising as a consequence of.the use by City of the mtellectual 
property supplied by the Contr~ctor, or any of its officers or agents. · 
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16. Incidental and Consequential Damages 

Contractor shall be responsible for incidental and consequential damages resulting in whole 
or .in part from Contractor's acts or omissions. Nothing in this Agreement shall constitute a waiver or 
limitation of any rights that City may have under applicable law. 

17. Liability of City 

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AMENDED AND RESTATED 
AGREEMENT, IN NO EVENT SHALL CITY BE LIABLE, REGARDLESS OF WHETHER ANY 
CLAIM IS BASED ON CONTRACT OR TORT, FOR ANY SPECIAL, CONSEQUENTIAL,· 
INDlRECT OR INCIDENTAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOST 
PROFUS, ARISING OUT OF ORIN CONNECTION WTI1I THIS. AMENDED AND RESTATED 
AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS AMENDED 
AND RESTATED AGREEMENT. 

18. Default; Remedies 

18.1 Each .of the following shall constitute an event of default ("Event of Default") under 
this Amended and Restated Agreement; provided, however, that with the exception of the Events of 
Default listed in Section l8.l.1 below, Contractor shall have thirty (30) days after the date of written 
notice of the default sent by City to cure the default before an Event of Default exists: 

18.1.1 The following conduct by Contractor shall constitute an Event of Default at 
the time it occurs without a right to cure under this Section 18, and shall be grounds for termination 
pursuant to Section 19: · 

(a) Contractor fails or refuses to perform or observe any tenn, covenant 
or condition contained in any of the following Sections of this Agreement: 5, 6, 11, 12.2.1, '13, 22, 28, 
35 and54. 

(b) Substantial abandonment or discontinuance by Contractor, without the 
prior written consent of the City, of any or all of the services and operations. required herelinder. 

(c) Contractor's representation or warranty made p'ursuant to this Agreement 
which Contractor made knowing that it was not true and correct at the time when made. 

( d) Failure of Contractor to replenish the maintenance deposit or Claims 
Fund required by Sections 12.3 and 12.4 and such failure contim~es for more than forty~five ( 45) 

·days. 

(e) Failure of Contractor to replenish the Environmental Oversight Deposit 
required by Section 12.5 and such failure continues for inore than thirty (3 0) days. 

(f) Failure to replace the Perfotrnance Surety Bond or Letter of Credit as 
required by Sections 12.2.3 and 12.2.5 within twenty (20) days of (i) City's receipt of notice of its . 
termination or expiration, or (ii) use by City of the Performance Surety Bond or Letter of Credit, 
unless City's use is challenged pursuant to Section 12.2.6, in which event the twenty (20) days shall 
run from the date o:(the Director of Transportation's denial of the challenge, or fourteen (14) days 
from the date of the challenge, whichever is later, 

. 18.1.2 Contractor fails or refuses to perform or observe any other term, covenant or 
condition contained in this Agreement. . · 
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18.1.3 Contractor (A) is generally not paying its debts as they become due, (B) files, 
or consents by answer or otherwise to the filing against it of, a.petition for relief or reorganization or 
arrangement or any other petition in bankruptcy or for liquidation or to take advantage of any 
bankruptcy, insolvency or other debtors' relieflaw of any jurisdiction, (C) makes an assignment for 
the benefit of its creditors, (D) cons.ents to the appointment of a custodian, receiver, 1rustee or other 
officer with similar powers of Contractor or of any substantial part of Contractor's property or (E) 
takes action for the purpose of any of the foregoing. 

18.1.4 A court or government authority enters an order (A) appointing a custodian, 
· receiver, trustee or other officer with similar powers with respect to Contractor or with respect to any 

substantial part of Contractor's property, (B) constituting an order for relief or approving a petition for 
relief or reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take 
advantage of any bankruptcy, insolvency or other debtors' relief law of any jurisdiction or ( C) 
ordering the dissolution, winding-up or liquidation of Contractor, or (D) levying of a writ of 
attachment or execution against any of Contract.or's property. 

18.1.5 Failure of Contractor to pay 'Yhen due any other amount owing from 
Contractor to the City, including without limitation !ents, taxes, fees or other charges, whether or not 
such amounts are related to this Agreement; provided, however, :that if Contractor disputes 1;he 
amount of any such obligation in good faith and is actively negotiating or litigating such dispute, 
Contractor's failure to pay such amount shall not constitute a default .under this paragraph. 

18.1.6 Failure of Contractor to abide by any of the terms or conditions of the Port 
MOU, set forth in Appendix C to this Agreement. 

18.2 On and after any Event of Default, City shall have the right to exercise its legal and 
equitable remedies; including, without limitatioll; the right to terminate this Agreement or to seek 
specific performance of all or any part of this Agreement. City's right to termination for an Event of 
Default shall be subject to Contractor's opportunity to cure such Event of Default pursuant to the 
tenns of Sections 18.l and 19. In ac\dition, City shall have the right (but no obligation) to cure (or 
cause to be cured) on behalf of Contractor any J?vent of Default; Contractor shall pay to City on 
demand all costs and expenses incurred by City in effecting such cure, with interest thereon from the 
date of incurrence at the maximum rate then permitted by law. City shall have the right to offset 
from any amounts due to Contractor under this Agreement or· any other agreement between City and 
Contractor all damages, losses, costs or expenses incurred by City as a result of such Event of 
Default and any liquidated damages due from Contractor pursuant to the term~ of this Agreement or 
any other agreement. 

18.3 City shall have the right to offset from any amounts due to Contractor under this 
Agreement or any other Agreement between City and Contractor all damages, losses, costs or 
expenses incurred by City as a result of such Event of Default and any liquidated damages due from 
Contractor pursuant to the terms of this Agreement or aily other Agreement. -

18.4 All remedies proVided for in this Agreement may be exercised individually or in 
combination with any other remedy available hereunder or under applicable laws, rules and 
regulations.· The exercise of any remedy shall not pi:eclude or in any way be dee~ed to waive any 
other remedy. 

19. Termination 

. The Clty shall have the right to terminate this Agreement after written notice to. Contractor upon the 
· occurrence of any Event of Default, provided, however, that Contractor shall have a period of ten (10) 
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days from the date of City's notice of intent to termmate to cure such default before eity' s 
termination for cause may become effective. · 

19.1 Termination Effective Upon Notice. Termination under this Section shall be 
effective immediately upon notice being given by SFMTA to Contractor and after the expiration of 
any ai)plicable cure periods. Upon such termination, all riShts, powers, privileges and authority 
granted to Contractor under this Agreement shall cease. and Contractor shall immediately thereupon 
vacate the DesiAARted Facilities, except as may be permitted pursuant to Section 54 (Transition 
Period), below. 

19.2 Termination Not Exclusive Remedy. The City's right to terminate this Agreement 
under this Seption is not its exclusive remedy hilt is in addition to all other remedies provided to it .· 
by law or the provisions of this Agreement. · 

19.3 Duties Upon Termination. Upon termination· of this Agreement, the .City and 
Contractor shall promptly pay to the other, as soon as is determinable after the effective date of 
termination, all amounts due each other under the terms of this Agreement, and upon such payment 
neither shall have any further claim or right against the other, except as expressly provided herein. 
Upon the effective date of termination, Contractoi: shall deliver to the SFMTA the originals of all 
books, permits, plans, Records, licenses, contracts and other documents pertaining to Contractor's 
operation under this Agreement, any insurance policies, bills of sale or other documents evidencing 
title or rights of the City, and any and all other Records or documents pertaining to Contractor's 
operation under this Agreement; any insurance policies, bills of sale or other documents evidencing 
title or rights of th~ City, and any and all other Records or documents pertaining to the Designated 
Facilities, whether or not enuµierated herein, which are requested by the City or necessary or 
desirable for the ownership and operation of the Desigrtated Facilities, which are then in possession 
of Contractor. Contractor :further agrees to do all other things reasonably necessary to cause an 
orderly transition of the management and operation of the services provided by Contractor under this 
Agreement without detriment to the rights of the City or to the continued operation of such services. 

20. Provisions of Amended and Restated Agreement Surviving Termination or Expiration 

Thi$ Section and the following Sections of this Agreement shall survive termination or 
expiration of this Amended and Restated Agreement: 1, 5, 6, 7, 9, 10, 12 (ex9ept for 12.2.5), 14, 15, 
16, 17, 18.2, 183, 19.3, 20, 22.1, 23, 24, 25, 26, 29, 38, 39, 43, 46, 47, 48, 49, 53, 54, 55, 56 and 57; 
and Appendix A Sections 1.3(b), 4.1, 5.2, 12, 13.3, 15.1, 15.2, 15.7(1), 15.7(2), 15.10(7) and 15.11. 

21. Conflict of Interest 

Through its execution of this Agreement, Contractor acknowledges that if is faniiliar with the 
provisions· of §15.103 and Appendix C 8.105 ofqty•s Charter and§ 87100 et seq. of the 
Government Code of the State of California, and certifies that it does not know 0f any facts which 
qonstitute a violation. of said provisions. 

22. Proprietary or C.onfidential Information 

22.1 Contractor understands and agrees that, in the performance of the work or services 
· under this Agreement or in contemplation thereof, Contr~ctor may have access to private or 
confidential information which may be owned or controlled by City and that such information may 
contain proprietary or confidential details, the disclosure of which to third parties may be damaging 

· to City. Contractor agrees that to the extent permitted by law, all information disclosed by City to 
Contractor shall be held in confidence and used only in performance of the Agreement. Contractor 
shall exercise the same standard of care to protect such information as a reasonably prudent 
contractor would use to protect its own proprietary data. 
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22.2 Contractor understands and agrees that the City's Sunshine Ordinance 
(Administrative Code, Chapter 67) and the California Public Records Act (Gov. Code section 6250 
et seq.), apply to the Agreement and all of its appendices, that these documents are not proprietary or 
confidential, do not constitute trade secrets, and that the City must disclose these documents to the 
public, upon request, without redaction, except for employee's personal information. Contractor 
shall cooperate with City :in the compilation, copying and production of records in its custody th.at 
are subject to requests for public records. The City is not required to take any action, or to refuse to 
release information where to do so would violate applicable law. During the Tenn, the City will 
endeavor to provide Contractor reasonable notice of any request for public information that seeks 
disclosure of confidential or proprietary information that Contractor has provided to City .under the 
Agreement and that Contractor has identified as confidential and proprietary, with the exception of 
this Agreement and its appendices. Contractor may at its option then take whatever legal steps it 
deems appropriate to protect said information :from disclosure to the public, but the City shall have 
no further obligation to protect·said information from disclosure. However, if the Contractor takes 
legal action to protect said info:i;mation, and if the 'City is required to incur. legal fees and costs in 
such legal action, and if the Contractor does not prevail in such legal action, Contractor shall pay all 
legal fees and costs that the City incurs as a result of such legal action. Contractor shall clearly. 

· identify to City all information that Contractor provides to City that it considers to be proprietary, 
trade secret or is otherwise protected from disclosure under the California Public Records Act, the 
City's Sunshine Ordinance and other applicable law. · 

23. Notices to the Parties 

Any insurance certificates or notices required under Sections 11, 12, 13, 15, 18, 19, 46 or 52 
of the Agreement must be sent by first class, certified U.S. mail, postage pre-paid. All other written 
communications, unless otherwise indicated elsewhere in this Agreement, may be by first class· U.S. 
mail, by email, or by fax, and shfill be addressed as follows, or to such other address as designated by 
the parties in writing: 

To Contractor: · 

.To ~ity: 

San Francisco AutoRetum 

· Attention: John Wicker, President and CEO 

945 Bryant Street,· Suite 350 

San Francisco, CA 94103 

Telephone: 415-575-2355 

·Facsimile 

Email: 

415-575-2375 

jwicker@autoreturn.com 

San Francisco Mllnicipal Transportation Agency 

Attention: Lorraine Fuqua 

1 South Van Ness Avenue, glh Floor 

San.Francisco, CA 94103 

Telephone: 415-701-4678 
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Facsimile: 

Email: 

24. Ownership of Results 

415-701-4736 

lor.raine.fuqua@sfinta.com 

Any interest of Contractor or its Subcontractors, in the Records prepared by Contractor or its 
subcontractors in connection with services to be performed under this Agreement, shall become the 
property o:f and will be transmitted to City. However, Contractor may retain and use copies for 
reference and as documentation of its experience and capabilities. To the extent that the use of 
proprietary software or other proprietary information or intellectual property is required to access or 
utilize the data contained in the Records, or that Contractor holds particular work practices or · 
methods to be proprietary, Contractor hereby grants the City a perpetual, royalty-free, nonexclusive, 
nontransferable, limited license, to use and reproduce said proprietary information or intellectual 
property, solely for City's internal purposes related to the towing, storage, and disposal of abandoned 
and illegally parked vehicles. · · · · 

25. Worlcs for Hire 

Subjectto the limited license set out in Section 24 above, any artwork, copy, posters, 
billboards, photographs, videotapes, audiotapes, systems designs, software, source codes, or any other 
original works of authorship of Contractor that are not Records, are proprietary to Contractor and 
shall not be considered works for hire as defined under Title 17 of the United States Code, and all 
copyrights in such works are the property of Contractor. · 

26. Audit and Inspection of Records 

26.1 Records. Contractor shall maintain, in accordance with generally accepted 
accounting principles and business practices, all books, accounts and Records created in the 
pe:rformance of this Agreement in accordance with the requirements of Appendix A. Such books, 
accounts and Records shall be maintained throughout the Term of this Agreement at one of the 
Designated Facilities, or af Contractor's Headquarters· Office. Records created or maintained in an 
electronic format sb,all be submitted tnonthly in an electronic format as specified by SFMTA, which 
may be an electronic database format or a static electronic format, such as PDF or an electronic 

· format that attaches a date. or time stamp to each document and record entry that cannot be erased or 
altered Contracfor shall deliver said copy of the Records with the Monthly Management Report 
described in Appendix A, Section 13. 

Except as otherwise specified herein, Contractor shall maintain Records related to this Agreement in 
a safe and secure location available for inspection and copying by Cify. for a period of five (5) years 
following termination of this Amended and Restated Agreement. 

. 26.2 City's Right to Inspect. Any duly aµthorized agent of City shall have the right to 
examine, at any time during norm.al business hours, all books, accounts and Records, including 
computer records, of the type described above. 

~· 

26.3 Audit. Within sixty ( 60) days of the expiration or tenn:ination of the Agreement, an 
independent ~uditor approved by the SFMTA shall conduct an audit of those records pertaining tO 
Contractor's performance during the final year of this Agreement, including a summary report of 
prior a,nnual audits conducted pursuant to Appendix A, Section 12.6. Such audit shall include a 
review of all records involving the removal, impoundnient and disposition of vehicles pursuant to 
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this Agreement during the previous ruid current audit periods. All costs of such audits shall be 
withdrawn from the Contractor Compliance Audit Fund, as specified in Section 12.6 of Appendix 
A. A certified copy of each such audit report shall be furnished promptly to SFMTA and the 
Controller not more than 120 days following the expiration of the Agreement. 

26.4 . Retention of Records. Contractor shall retain all records of subcontracts, Employee 
payroll and benefits, tax assessments and payments, and those records and reports described in 
Sections 10 and 26 of this Agreement for a period of not less than four ( 4) years from date of 
termination of this Agreement. 

27. Subcontracting 

Except as specifically provided in this Agreement, Contractor shall not enter into any 
subcontract for the performance of all or any part of this Agreement for the acquisition of towing 

· services, security services, vehicle handling or disposal services, auctioneer or appraisal services, 
Customer relations services or with any PEO Contractor without the prior written consent of the City, 
which consent shall not"be unreasonably withheld. Any attempt to enter into such a subcontract 
without such consent shall be null and void. Subject to the foregoing, this Agre.ement shall be 
binding upon, enforceable by, and shall inure to the benefit of any pennitted subcontra(ftor. 

28. Assignment 

Contractor shall not assign or otherwise transfer this Agreement or any of Contractor's rights, duties 
or interest under this.Agreement without the prior written consent of the City. Any attempted 
assignment or trruisfer without such consent shall be null and vojd. Subject to the foregoing, this 
Agreement shall be binding upon, enforceable by, and shall inure to the benefit of the successors and 
permitted assigns of the Contractor. 

29. Non;-Waiver of Rights 

The omission by either party at any time to enforce any default or right reserved to it, or to 
reqllire performance of any of the tenns, covenants, or. provisions hereof by the other party at the time 
designated, shall not be a waiver of any such default or right to which the party is entitled, nor shall it 
in any way affect the right of the party to enforce such provisions thereafter. 

30. Earned Income Credit (EiC) Forms 

Administrative Code Chapter 120 requires that employers provide their employees With IRS 
Form W-5 (The Earned Income CreditAdvance Payment Certificate) and the IRS EIC. Schedule, as 
set forth below. Employers can locate these forms at the IRS Office, on the Internet, or anywhere 
that Federal Tax: Forms can be found. . 

30.1 Contractor shall provide BIC Forms to each Eligible Employee at each of the 
·following times: (i) within thirty (30) days following the date on which this Amended and Restated 
Agreement becomes effective (unless Contractor has already provided such EIC Forms at least once 
during the calendar year in which such effecti~e date falls); (ii) promptly after any Eligible 
Employee is hired by Contractor; and (iii) annually between January 1 and January 31 of each 
calendar year during the Tenn of this Agreement. 

30.2 Failure to comply with any requirement contained in Section 30.1 of this Agreement 
shall constitute a m~terial.breach by Contractor of the tenns of this Agreement. If, within thirty (30) 
days after Contractor receives written notice of such a breach,. Contractor fails to cure such breach 
or, if such breach cannot reasonably be cured within such period of thirty (3 0) days, Contractor fails 
to commence eff9rts to cure within such period or there~r fails to diligently pursue such cure to 
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. completion, the City may purrue any rights or remedies available under this Agreement or under 
applicable law. 

30.3 Any Subcontract entered into by Contractor shall require the subcontractor to 
comply, as to the subcontractor's Eligible Employees, with each of the tenns·ofthis section. 

30.4 Capitalized terms used in this Section and not defined in this Agreement shall have 
the meanings assigned to such terms in Chapter 120 of th:e San Francisco Administrative Code. 

31. Minority/Women/Local Business Utilization; Liquidated Damages 

31.1 Compliance. Contractor understands and agrees to comply fully with all applicable 
provisions of Chapter 12D.A ("Minority/Women/ Local Business Utilization Ordinance--IV''j of the 
.San Francisco Administrative Code set forth in the RFP, Contractor's Proposal and this Agreement,, 
and agrees to include such. provisions in all subcontracts (as defined in Section 27) made in · 
fulfillment of the Contractor's obligations under this Agreement. Said provisions are incorporated 
by reference and made a part of this Agreement as though fully set forth herein. Contractor's willful · 
failure to comply with Chapter 12D.A is a material breach of contract. 

31.2 Enforcement If Contractor willfully fails to comply with any of the provisions of 
Chapter 12DA set forth in this Agreement pertaining to MBE or WBE participation, Contractor 
shall be liable for liquidated damages in an amount equal to Contractor's net profit on this 
Agreement, or 10% of the total amount of this Agreement, or $1,000, whichever is greatest. City 
may also impose other sanctions against Contractor authorized in Chapter 12D .A, including 
declaring the Contractor to be irresponsible and ineligible to contract with the City for a period of up 
to five years or revocation of the Cori.tractor's MBE or WBE certification. City will determine the 
sanctions to be imposed, including the amount of liquidated damages, after investigation pursuant to 
§ 12D .A. l 6(B). ·By entering into this Agreement, Contractor acknowledges and agrees that any 
liquidated damages assessed by City shall be payable to City upon demand. Contractor further 
acknowledges and agrees that any liquidated damages assessed may be withheld fr{)m any monies 
due to Contractor on any contract with City. Contractor agrees to maintain records necessary for 
monitoring its compliance with this Section 31 for a period. of three (3) years following termination 
of this contract, and shall make such records available for audit and inspection by HRC or the 
Controller upon request. 

31.3 Subcontracting Goals. The MBE/WBE subcontracting participation goal for this 
contract is 12% of Gross Revenues. Contractor shall fulfill this goal throughout the duration of this 
Agreement. Contractor shall not participate in any back contracting to the Contract9r or lower-tier 
subcontractors, as defined in Chapter 12D.A,' for any purpose inconsistent with the provisions of 
Chapter 12D.A, its implementing rules and regulations, or this Section. 

31.4 Subcontract Language Requirements. Contractor shall include in all subcontracts 
with MBEs or WBEs made in fulfillment of Contractor's obligations under this Agreement, ·a 
provision requiring Contractor to compensate any MBE or WBE subcontractor for damages for 
breach of contract or liquidated damages equal to 5% of the subcontract amount, whichever is 

· greater, if Contractor fails to comply with the requirements of this Section, unless Contractor 
received approval from City to substitute subcontractors or to otherwise modify the ~ommitment!l in 
the bid or proposal. Such provisions shall also state that it is enforceable in a court of competent 
jurisdiction. Subcontracts shall require the subcontractor to maintain records necessary for 
monitoring its compliance with this Section 31 for a period of three (3) years following terrniilation 
of this contract and to make such records available for audit and inspection by City upon request. · 
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31.5 Payment of Subcontractors. Contracto~ shall pay its subcontractors within thirty 
(30) days after receiving an invoice or request for payment from a subcontractor, unless Contractor 
notifies City·in writing within ten (10) working days prior to receiving payment from the City that 
there is a bona fide dispute between Contractor and its. subcontractor, in which case Contractor may 
withhold the disputed amount' but shall pay the undisputed amount. 

32. Nondiscrimination; Penalties 

32.1 Contractor Shall Not Discriminate. Jn the perfo:rn1ance of this Agreement, 
Contractor agrees not to discriminate against any Employ~, City and County employee working 
with such contractor or subcontractor, applicant for employment with. such contractor or 
subcontractor, or against any person seeking accommodations, advantages, facilities, privileges, 
services, or membership in all business, social, or other establishments or organizations, on the basis 
of the fact or perception of a person's race, color, creed, religion, national origin, ancei;try, age, 
height, weight, sex. sexual orientation, gender identity, domestic partner status, marital status, 
disability or Acquired Immune Deficiency Syndrome or HIV status (AIDSi.HIV status), or 
association with. members of such protected classes, or in retaliation for opposition to discrimination 
against such classes. · · 

32.2 Nondiscrimination in Benefits, Contractor does not as of the date of this 
Agreement and will not during the Term of this Agreement, in any of its operations in San 
Francisco,. on real property owned by San Francisco, or where work is being performed for the City 
elsewhere in the United States, discriminate in the provision ofbereavementleave, family medical 
leave, health benefits, membership or membership discounts, moving expenses, pension and 
retirement benefits or travel benefits, as well as any benefits other than the benefits specified above, 
between employees with domestic partners fl;Ild ·employees with spouses, and/or between the 
domestic partners and spouses of such employees, where the domestic partnership has been 

· · registered with a governmental entity pursuant to state or local law auJ;h.orizi.fl.g such registration, 
subject to the conditions set forth fu § 12B.2(b) of the San Francisco Administrative Code. 

32.3 Subcontracts. Contractor shall incorporate by reference in all subcontracts the 
provisions of§§l2B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code (copies 
of which are available from Purchasing) and shall require all subcontractors to comply' with. such 
provisions. Contractor's failure to comply with. the obligations in th.is subsection shall constitute a 
material breach of this Agreement. 

32.4 CQndition to Contract. As a condition to this Amended and Restated Agreement; 
Contractor shall execute the "Chapter 12B Declaration: Nondiscrimination in Contracts and . · 
Benefits" form (form.HRC-12B-101) with supporting documentation and secure the approval of the 
form by the San Francisco Human. Rights Commission. 

32.5 Incorporation of Administrative Code Provisions by Reference. The provisions 
of Chapters 12B and 12C of the San Francisco Administrative Code are incorporated in this Section 
by reference and made a part of this Agreement as though fully set forth herein. Contractor shall 
comply fully with and be bound by all of the provisions that apply to this Agreement under such 
Chapters, including but not limited to the remedies provided in such Chapters. Without limiting the 
foregoing, Contractor understands that pursuant to § 12B.2(h) of the San Frandsco Administrative 
Code, a penalty of $50 for each person for each calendar day during which such person was 
discriminated against in violation of the provisions of this Agreement may be assessed against 
Contractor and/or deducted from any payments due Contractor. 

33. MacBride Principles-Northern Ireland 
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Pursuant to San Francisco Administrative Code § 12F .5; the City and County of San 
Francisco urges companies doing business in Northern Ireland to move towards resolving 
employment iµequities, and encourages such companies to abide by the MacBride Principles. The 
City and County of San Francisco urges San Francisco companies to do business with· corporations 
that abide by the MacBride Principles. By signing below, the person executing this Agreement on 
behalf of Contractor acknowledges and agrees that he or she has read and understood this section. 

34. Tropical Har~wood and Virgin Redwood Ban 

. Pursuant to§ 804(b) of the San Francisco Environment Code, the City and County of San 
Francisco urges contractors not to import, purchase, obtain, or use for any purpose, any tropical 
hardwood, tropical hardwood wood product, virgin redwood or virgin redwood wood product.' 

35. Drug-Free Workplace Policy 

Contractor acknowled~es that pursuant to the Federal Drug-Free Workplace Act of 1989, the 
unlawful manufacture, distnbution, dispensation, possession, or use of a controlled substance is 
prohibited on City premises. Contractor agrees that any violation of this prohibition by Contractor, 
its Employees, agents or assigns will.be deemed a material breach of this Agreement. 

36. Resource Conservation 

Chapter 5 of the San Francisco Environment Code ("Resource Conservation") is incorporated 
herein by reference. Failure by Contractor to comply with any of the applicable requirements of 
Chapter 5 will be deemed a material breach of contract. . 

37. Compliance with Americans with Disabilities Act 

Contractor acknowledges that, pursuant to the Americans with Disabilities Act (ADA), 
programs, services and other activities provided by a public entity to the public, whether directly or 
through a contractor, must be accessible to the disabled public. Contractor shall provide the services . 
specified in this Agreement in a manner that complies with the ADA and any and all other applicable 
federal, state and local disability rights legislation. Contractor agrees not to discriminate against 
disabled persons in the provision of services, benefits or activities provided under this Agreement and 
further agrees that any violation of this prohibition on the part of Contractor, its employees, agents or 
assigns will constitute a material breach of this Agreement. 

38. Sunshine Ordinance 

'38.1 Documents Subject to Disclosure by the City. In accordance with San Francisco 
Administrative Code §67.24(e), contracts, contractors' bids, responses to solicitations and all other 
records of comm.linications between City and persons or firms seeking contracts, shall be open to 
inspection immediately after a contract has been awarded. Nothing in this provision requires the 
disclosure of a private per~on or organization's net worth or other proprietary financial data 
submitted for qualification for a contract or other benefit until and unless that person or organization 
is awarded the contract or benefit. Information provided which is covered by this paragraph will be 
made available to the public by the City upon request. · Contractor acknowledges that this Agreement 
and all of its appendices are covered by this paragraph and are subject to disclosure without 
redaction, except for employee's personal information. · 

38.2 Documents Subject to Disclosure by Contractor. Contractor agree·s that it shall 
comply with San Francisco Administrative Code § 67 .29-7( c ), the provisions of which are set out in 
full below: 
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In any contract, agreement or permit between the City and any outside entity that 
authorizes that entity to demand any funds or fees from citizens, the City shall ensure that · 
accurate records of each transaction are maintained in a professional and businesslike 
manner and are av~ilable to the public as public records under the provisions of this 
ordinance. Failure of an entity to comply with these provisions shall be grounds for 
terminating thy contract or for imposing a financial penalty equal to one-half of the fees~ 
derived under the agreement or permit during the period of time when the failure was in' 
effect. Failure of any Department Head under this provision shall be a violation of this 
ordinance. This paragraph shall apply to any Agreement allowing an entity to tow or 
impound vehicles in the City and shall apply to any Agreement allowing an entity to collect 
any fee from any persons in any pretrial diversion program. 

Contractor's compliance with Section 67.29-7(c) is a material tetm of the Agreement. 

38~3 Public Records Requests ·from Public. If any member of the public communicates 
a public records request directly to Contractor, Contractor shall refer the requestor to SFMTA. In no 
event shall Contractor respond directly to a public records request or attempt to communicate a 
public records request to SFMTA on behalf of the requester. SFMTA will work with Contractor, 
and. Contractor shall cooperate with SFMT A to identify responsive records in Contractor's 
possession. If productipn of requested records involves significant staff time of Contractor, City in 
itt> sole discretion may elect to collect legally authorized fees from the requestor and credit some or 
all of the fees to Contractor. 

·39. Notification of Limitations on Contributions 

Through execution of this Agreement, Contractor acknowledges that it is familiar with 
section 1.126 of the City's Campaign and Governmental Conduct Code, which prohibits any person 
who contracts with the City for the rendition of personal services, for the :furnishing of any material, 
supplies or equipment, for the sale or lease of any land or building, or for a grant, loan or loan 
guarantee, from making any campaign contribution to ( 1) an individual holding a City elective office 
if the· contract must be approved by the individual, a board on which that individual serves, or the 
board of a state agency on which an appointee of that individual serves, (2) a candidate for the office. 
held by ·such individual, or (3) a committee controlled by such individual, at any time from the 
commencement of negotiations for the contract until the later of either the termination of negotiations 
for such contract or six months after the date the contract is approved. Contractor acknowledges that 
the foregoing restriction applies only if the contract or a combination or series of contracts approved 
by the same individual or board in a fiscal year have a total anticipated or actual value of $50,000 or 
more. Contractor further acknowledges that the prolnbition on contributions applies to each 
prospective party to the contra.Ct; each member of Contractor's board of directors; Contractor's 
chairperson, chief executive officer, chief financial officer and chief operating officer; any person 
with an ownership interest of more than 20 percent in Contractor; any subcontractor listed in the bid 
or contract; and.any committee that is sponsored or controlled by Contractor. Additionally, 
Contractor acknowledges that Contractor must inform each of the persons described in the preceding 
sentence 9fthe prohibitions contained in Section 1.126. Contractor further agrees to provide to City 
the names of each person, entity or committee described above. 

40. Requiring Minimum Compensation for Covered Employees 

Contractor agrees to comply fully with and be bound by all of the provisions ~f the Minimum 
Compensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter.12P 
(Chapter 12P), including the remedies provided, and implementing guidelines and rules. Tue 
provisions. of Sections 12P .5 and l 2P .5 .. 1 of Chapter 12P are iltco:rporated here~ by reference and 
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made a part of this Amended and Restated Agreement as though fully set forth. The text of the MCO · 
is available on the web at www.sfgov.org/olse/mco. A partial listing of some of Contractor's 
obligations under the MCO is set forth in this Section. Contractor is required to comply with all the 
provisions of the MCO, irrespective of the listing of obligations in this Section. 

The MCO requires Contractor to pay Contractor's employees a minim.um hourly gross 
compensation wage rate and to provide minimum compensated and uncompensa~ time off.. The 
minimum wage rate may change from year to year and Contractor is obligated to keep informed of 
the then-current requirements. Any subcontract entered into by Contractor shall require the 
subcontractor to comply with the requirements of the MCO and shall contain contractual obligations 
substantially the same as those set forth in this Section. It is Contractor's obligation to ensure that 
any subcontractors of any tier under this Amended arid Restated Agreement comply with the 
requirements of the MCO. If any subcontractor under this Agr~ement fails to comply, City may 
pursue any of the remedies set forth in this Section against Contractor. 

40.1 Contractor shall not take adverse action or otherwise discriminate against an 
employee or other person for the exercise or attempted exercise of rights under the MCO. Such 
actions, if taken within 90 days of the exercise or attempted exercise of such rights, will be · · 
rebuttably presumed to be retaliation prohibited by the MCO. 

40.2 Contractor shall maintain employee and payroll records as required by the MCO. If 
Contractor fails to do so, it shall be presumed that the Contractor paid no more than the minimum 
wage required under State law. 

40.3 The City is authorized_ to inspect Contractor1 s job sites and conduct interviews with 
employees and conduct audits of Contractor. 

40.4 Contractor's commitment to provid·e the Minimum ·eompensation is a material 
element of the City's consideration for this Agreement. The City in its sole discretion shall 
determine whether such a breach has occurred. The City and the public will suffer actual damage 
that will be impractical or extremely difficult to determine if the Contractor fails to comply with 
these requirements. Contractor agrees that the sums set forth in Section 12P.6.1 of the MCO as 
liquidated damages are not a penalty, but are reasonable estimates of the loss that the City and the 
public will incur for Contractor's noncompliance. The procedures governing the assessment of 
liquidated damages shall be those set forth in Section 12P .6.2 of Chapter 12P. · 

40.5 Contractor understands and agrees that if it fails to comply with the requirements of 
the MCO, the City shall have the right to pursue any rights or remedies available under Chapter 12P 
(incfoding liquidated damages), under the terms of the contract, and under applicable law. If, within 
30 days after receiving written notice of a. breach of this Agreement for violating the MCO, 
Contractor fails to cure such breach or, if such breach cannot reasonably be cured within such period 
of 3 0 days, Contractor fails to commence efforts to cure within such period, or thereafter fails 
diligently to pursue such cure to completion, the City shall have the right to pursue any rights or 
remedies available under applicable law, including those set forth in Section 12P .6( c) of Chapter 
12P. Each, of these remedies shall be exercisable indiv1dually or in combination with any other 
rights or remedies available to the City. . 

40.6 . Contractor represents and warrants that it is not an entity that was set up, or is being 
used, for the l?urpose of evading the intent of the MCO. 

40. 7 If Contractor is exempt from the MCO when this Agreement is executed because the 
cumulative amount of agreements with this department for the fiscal year is less than $25,000, but . 
Contractor later enters int9 an agreement or agreements that cause contractor to exceed that amount 

AMENDED AND RESTATED AGREEMENT 

n:\ptcl\as2010\0900371\00637281.doc 
Page 30of42 

2572 



in a fiscal year, Contractor shall thereafter be required to comply with the MCO under this 
Agreement. This obligation arises on the effective date of the agreement that causes the cumulative 
amount of agreements between the Contractor and this department to exceed $25,000 in the fiscal 
year. 

41. Requiring Health Benefits for Covered Employees 

Contractor agrees to comply fully with and be bound by all .of the provisions of the Health 
Care Accountability Ordinance (HCAO), as set forth in San Francisco Administrative Code Chapter 
12Q, including the remedies provided, and implementing regulations, as the same may be amended 
from time to time. The provisions. of Chapter 12Q.5.1 of Chapter 12Q are incorporated herein by 

· reference and made a part of this Agreement as though fully set forth. The text of the HCAO is 
available on the web at www.sfgov.org/olse. Capitalized terms used in this Section.and not defmed 
in this Agreement shall have the meanings assigo_ed to such terms in Chapter 12Q. 

41.1 For each Covered Employee, Contractor shall provide the· appropriate health benefit 
set forth in Section 12Q.3 of the HCAO. If Contractor chooses to offer the health plan option, such 
health plan shall me~t the minimum standards set forth by the San Francisco Health Commission. 

' . 
41.2 Notwithstanding the above, if the Contractor is a small business as defined in Section. 

· 12Q.3(d) of the HCAO, it shall have no obligation to comply with thi::; Section 41.1 above. 

41.3 Contractor's failure to comply with the HCAO shall constitute a material breach of 
this Agreement. City shall notify Contractor if such a breach has occurred. If, within thirty (30) days 
after receiving City's written notice of a breach of this Agreement for violating the HCAO, 
Contractor fails to cure such breach or, if such breach cannot reasonably be cured within such period 
of thirty (3 0) days, Contractor fails to commence efforts to cure within such period, or thereafter 
fails diligently to pursue such cure to completion, City shall have the right to pursue the remedies set 
forth in 12Q.S(f)(l)-(5). Each of these remedies shall be exercisable individually or in combination 
with any other rights or remedies available to City. 

41.4 Any Subcontract entered into by Contractor shall require the Subcontractor (unless 
that Subcontractor is exempt pursuant to Section 12Q.3) to comply with the requirements of the 
HCAO and shall contain contractual obligations substantially the same as those set forth in this 
Section. Contractor shall notify Citi s Office of Contract Administration when it enters into such a 
Subcontract and shall certify to the Office of Contract Administration that it has notified the 
Subcontractor of the obligations under the HCAO and ·has imposed the requirements of the HCAO 
on Subcontractor through the Subcontract. Each Contra9tor shall be responsible for its . 
Subcontractors: compliance with this Chapter. If a Subcontractor fails to comply, the City 'may 
pursue the remedies set forth in this Section against Contractor based on the Subcontractor's failure 
to comply, provided that City has first provided Contractor with notice and an opportunity to obtain 
a cure of the violation. · 

41.5 Contractor shall not discharge, reduce in compensation, or otherwise discriminate 
against any employee for notifying C~ty with regard to Contractor's noncompliance or anticipated 
noncompliance with the requirements of the HCAO, for opposing any practice proscribed by the 
HCAO, for participating in proceedings related to the HCAO, or for seeking to assert or enforce any 
rights "under the HCAO by any lawful means. 

41.6 Contractor represents and warrants that it is not an entity that was set up, or is being 
used, for the purpose of evading the intent of the HCAO. . . .. 
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41.7 Contractor shall maintain employee and payroll records in compliance with the 
California Labor Code and Industrial Welfare Commission orders, incl_uding the number of hours 
each employee has worked on the City Con.tract. 

41.8 Contractor shall keep itself informed of the current requirements of the HCAO. 

41.9 Contractor shall provide reports to the City in accordance with.· any reporting 
standards promulgated by the City under the HCAO, including reports on Subcontractors and 
Subtenants, as applicable. 

. . 
. :t-1.10 Con.tractor shall provide City with access to records pertaining to compliance with 
HCAO after receiving a written request from City to do so and being provided at least ten business 
days to respond. 

41.11. Contractor shall allow City to inspect Contractor's job sites and have access to 
Contractor's employees in order to monitor and detennine compliance with HCAO. 

41.12 ·City may conduct random audits of Contractor to ascertain its compliance with 
HCAO. Contractor agrees to coopera~ with City when it conducts such audits. 

41.13 If Contractor is exempt from the HCAO when this Agreement is executed because its 
amount is less than $25,000 ($50,000 for non.profits), but Contractor later enters into an agreement 
or agreements that cause Contractor's aggregate amount .of all agreements with City to reach 

. $75,000, all the agreements shall be-thereafter subject to the HCAO. This obligation. arises on the 
effective date of the agreement that causes the cumulative amount of agreements between Con.tractor 
and the City to be equal to or greater than $7.5,000 in the fiscal year. 

42. First Source firing Program 

a. . Incorporation of Administrative Code Provisions by Reference 

The provisions of Chapter 83 of the San Francisco Administrative Code are . 
incorporated in this Section by reference and made a part of this Agreement as though fully set forth 
herein. Contractor shall comply fully with, and be bound by, all of the provisions that apply to this 
Agreement under such Chapter, including but not limited to the remedies provided therein. 
Capitalized terms used in this Section and not defined in this Agreement shall have the meanings 
assigned to such terms in Chapter 83. 

b. First Source Hiring Amended and Restated Agreement 

As ari essential term of, and consideration for, any contract or property contract with 
the City, not exempted by 1he FSHA, the Contractor shall enter into a first source hiring a 
("Agreement") with the City, on or before the effective date of the contract or property con.tract. 
Contractors shall also enter into an Agreement with the City for any o1her work that it performs in the 
City. Such Agreement shall: · 

(1) Set appropriate hiring and retention goals for entry level positions. The 
employer shall agree to achieve these hiring and retention goals, or, if unable to achieve 1hese goals, 
to establish good faith efforts as tQ its attempts to do so, as set forth in the Agreement The 
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Agreement shall take into consideration the employer's participation in existingjob training, referral 
and/or brokerage programs. Within t}ie discretion of the FSHA, subject to appropriate modifications, 
participation in.such programs maybe certified as meeting the requirements of this Chapter. Failure 
either to achieve the specified goal, or to establish good faith efforts will constitute noncompliance 
and will subject the employer to the provisions of Section 83.10 ofthis Chapter. 

(2) Set first source interviewing, recruitment and hiring requirements, which will 
provide the San Francisco Workforce Development System with the first opportunity to provide 
qualified economically disadvantaged individuii.ls for consideration for employment for entry level 
positions. Employers shall consider all applications of qualified economically dis~dvantaged 
individuals referred by the System for employment; provided how~ver, if the employer utilizes 
nondiscriminatory screening criteria, the employ~ shall have the sole discretion to interview and/or 
hire individuals referred or certifie4 by the San Francisco Workforce Development System as being· 
qualified economically disadvantaged individuals. The duration of the first sourc.e interviewing 
requirement shall be detennined by the ·FSHA and shall be set forth in each Agreement, but shall not 
exceed 10 days. During that period, the employer may publicize the entry level positions in 
accordance with the Agreement. A need for urgent or temporary hires must be evaluated, and 
appropriate provisions for such a situation must be made in the Agreement. 

(3) Set appropriate requirements for providing notification of available entry 
level positions to the San f'.tancisco Workforce Development System so that the System may train 
and refer an adequate pool of qualified economically disadvantaged individuals to participating 
employers. Notification should include such infonnation as employment needs by occupational title, 
skills, and/or experience required, the hours required, wage scale and duration of employment, 
identification of entry level and training positions, identification of English ianguage proficiency 
requirements, or absence thereof: and the projected schedule and procedures for hiring for each 
occupation. Employers should provide both lo.ng-tenn job need projections and notice before 
initiating the interviewing and hiring process. These notification requirements will take into 
consideration any need to protect the employer's proprietary information. 

( 4) Set appropriate record keeping and monitoring requirements. The First 
Source Hiring Administration shall develop eafy-to-use forms and record keeping requirements for 
documenting compliance with the Agreement To the gi;eate'st'extent possible, these requirements 
shall utilize the employer's existing record keeping systems, be nonduplicative, and facilitate a 
coordjnated flow of information and referrals. · · 

(5) Establish guidelines for employer good faith ~fforts to comply with the first 
source hiring requirements of this Chapter. The FSHA will work with City departments to develop 
employer good faith effort requirements appropriate to the types of contracts and property contracts 
handled by each department Employers shall Jlppoint a liaison for dealing with the development and 
implementation of the employer's Agreement In the event that the FSHA finds that the employer 
under· a City contract or property contract has taken actions· primarily for the purpose of 
circumventing the requirements of this Chapter, that employer shall be subject to the sanctions set 
forth in Section 83.10 of this Chapter. · 

AMENDED AND RESTATED AGREEMENT 

n:\ptcl \as2010\0900371\00637281.doc 
Page33 of42 

2575 

;. 

: -
; 

i. 

l 
! 
i 



( 6) Set the term of the requirements. 

(7) Set appropriate enforcement and sanctioning standards consistent with this 
Chapter. 

(8) Set forth the City's obligations to develop trainillg programs, job applicant 
referrals, technical assistance, an~ information systeins that assist the employer in complying with 
this Chapter. 

(9) . Require the developer to include notice of the requirements of this Chapter in . 
leases, subleases, and other occupancy contracts. · 

c. Hiring Decisions 

Contractor shall make the final determination of whether an Economically 
Disadvantaged Individual referred by the System is "qualified" for the position. 

d. Exceptions 

Upon application by Employer, the First Source Hiring Administration may grant an 
exception to any or all of the requirements of Chapter 83 in any situation where it concludes that 
compliance with this Chapter would cause economic hardship. 

e. Liquidated Damages 

Contractor agrees: 

(1) To be liable to the City for liquidated damages as provided in this section; 

(2) To be subject to the procedures governing enforcement of breaches of 
contracts based on tjohitions of contract provisions required by this Chapter as set forth in this 
section; 

(3) That the contractors commitment to comply with this Chapter is a material 
· element of the City's consideration for this contract; that the failure of the contractor to comply with 
the contract provisions required by this Chapter will cause harm to the City and the public which is 
signi±'icant and substantial but extremely difficult to quantity; that the harm to the City includes not 
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only the financial cost of funding public assistance programs but also the insidious but impossible to 
quantify harm that this comtnunity and its families suffer as a result of unemployment; and that the 
assessment ofliquidated damages of up to $5,000 for every notice of a new hire for an entry level 
position improperly withheld by the contractor from the first source hiring process, as detennined by 
the FSHA during. its first investigation of a contractor, does not exceed a fair estimate of the financial 
and other damages that the City suffers as a result of the contractor's failure to comply with its first 
source referral contractual opligations. · 

( 4) That the continued failure by a contractor to comply with its first source 
referral contractual obligations will cause further significant and ·substantial harm to the City and the 
public, and that a second assessment of liquidated damages of up to $10,000 for each entry level . 
position improperly withheld from the FSHA, from the time of the conclusion of the first 
investigation forward, does not exceed the financial and other damages that the City suffers as a 
result of the contractor's continued failure to comply with its first source referral contractual 
obligations; 

( 5) That in addition to the cost of investigating alleged violations under this 
Section, the computation of liquidated damages for purposes of this section is based on the following 
data: 

A. The average length of stay on public assistance in San Francisco's 
County Adult Assistance Program is approximately 41 months at an average monthly grant of $348 
per month, totaling approximately $14,379; and 

B. In 2004, the retention rate of adults placed in employment programs 
funded under the Workforce Investment Act for· at least the first six months of employment was 
84.4%. Since qualified individuals under the First Source program face far fewer barriers to 
employment than their counterparts in programs funded by the Workforce Investnient Act, it is 
reasonable to conclude that the average length of employment for an individual whom the First 
Source Program refers to an emplOyer and who is hired in an· entry level position is at least one year; 

. . 
therefore, liquidated damages that total $5,000 for first violations and $10,000 for subsequent 

· violations as determined by FSHA constitute a fair, reasonable, and conservative attempt to quantify 
the harm caused to the City by the failure of a contractor to comply with its first soil.roe referral 
contractual obligations. 

( 6) That the failure of contractors to comply with this Chapter, except property 
contractors, may be subject to the debarment and monetary penalties set forth in Sections 6.80 et seq. 
of the San Francisco Administrative Code, as well as any other remedies available under the contract 
or at law; and 
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Violation. of the requirementS of Chapter 83 is subject to an assessment of liquidated 
damages in the amount of $5,000 for every new hire for an Entry Level Position improperly withheld 
from the first source hiring process. The assessment of liquidated damages and the evaluation of any 
defenses or miti.gatirig factors shall be made by the FSHA. · 

f. Subcontracts 

Any subcontract entered into by Contractor shall require the subcontractor to comply 
with the requirements of Chapter 83 and shall contain contractual obligations substantially the same 
as those set forth in this Section. 

43. Prohibition on Political Activity with City F~ds 

In accordance with Sau Francisco Administrative Code Chapter 12.G, Contractor may not participate 
·in, snpport, or attempt to influence any political campaign for a candidate or for a ballot measure 
(collectively, "Political. Activity") in the performance of the services provided under this Agreement. 
Contractor agrees to comply with San Francisco Admlliistrative Code Chapter 12.G and any 
implementing rules and regulations promulgated by the City's Controller. The terms and provisions 
of Chapter 12.G are incorporated herein by this reference. In the event Contractor violates the 
provisions of this section, the City may, in addition to any other rights or remedies available ... 
hereunder, (i) terminate this Agreement, and (ii) prohibit Contractor from bidding on or receiving any 
new City contract for a period of two (2) years. The Controller will not consider Contractor's use of 
profit as a violation of this section. · 

44. Preservativ!?treated Wood Containing Arsenic 

Contractor may not purchase preservative-treated woqd products containfu.g arsenic in the 
performance of this Amended and Restated Agreement unless an exemption from the requirements of 
Chapter 13 of the San Francisco Environment Code is obtained from the Department of the 
Environment under Section 1304 of the Code. The Term "preservative-treated wood containing 
arsenic" shall mean wood treated with a preservative that contains arsenic, elemental arsenic, or an 
arsenic copper combination, including, but not limited to, chromated copper arsenate preservative, 
ammoniacal.copper zinc arsenate preservative, or ammoniacal copper arsenate preservative. 
Contractor may purchase preservative-treated wood products ·on the list of environmentally preferable 

· alternatives prepared and adopted by the Department of the Environment This provision does not 
preclude Contractor from purchasing preservative-treated wood containing arsenic for saltwater 
immersion. The Term "saltwater immersion" shall mean a pressure-treated wood that is used for 
construction purposes or facilities that are partially or totally immersed in saltwater. 

45. Modification of Amended and Restated Agreement 

This Agreement may not be modified, nor may c;ompliance with any of its terms be waived, 
except by written instrument executed and approved by Contractor and by the Diiector of 
Transportation, except where the approval of the Municipal Transportation Agency Board or the San 
Francisco Board of Supervisors is required by applicable law~ in which case, the approval of those 
agencies shall also be required. 

46. · Administrative Remedy for Agreement In~erpretation 
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Should any question arise as to the meaning and intent of this Agreement, the question shall, 
prior to· any other actjon or resort to any other legal remedy, be referred to the Director of 
Transportation, who shall decide the true meaning and intent of the Agreement. 

47. Agreement Made in California; Venue 

The formation, interpretation and performance of this Agreement shall be governed by the 
laws of the State of California. · Venue for all litigation relative to the formation, interpretation and 
performance of this Agreement shall be in San Francisco. 

48. Construction 

All paragraph, article, and section captions and headings contained in this Agreement are for 
reference and convenience only iwd shall not l:>e considered in construing the scope or meaning of 
this Agreement. Unless this Agreement specifically provides otherwise, it is to be construed in the 
following manner. . 

48.1 Syntax. Whenever the context of this Agreement requires, the singular shall include 
the plural, the plural shall include the singular, the masculine shall include the feminine and the 
feminine shall include the masculine. · 

48.2 References. Unless otherwise indicated, references to Articles, Sections and 
subsections are to Articles, Sections and subsections in this Agreement. 

49. Entire Am.ended and Restated Agreement 

This contract sets forth the entire Agreement between the parties, and supersedes all other 
oral or written provisions. This contract may be modified o:tily as provided in S~ction 45. 

This Agreement contains the entire Agreement between the parties with respect to the subject 
matter of this Agreement and any prior Agreements, discussions or understandings, written or oral, 
are superseded bythisAgreement and shall be of no force or effect No addition or modification of 
any term or provision of this Agreement shall be effective unless set forth in writing and signed by 
the parties to this Agreement 

50. . Compliance with Laws 

Contractor shall keep itself fully informed of the City's Charter, codes, ordinances and 
regulations and of all state, and federal laws in any manner affecting the performance of tbis 
Agreement, and must at all times comply with :such local codes, ordinances, and regulations and all 
applicable laws as they may be amended from time to time. Contractor shall comply and conform 
with all' laws and all governmental regulations, rules and orders that may from time to time be put 
into effect relating to, controlling or limiting Contractor's performance under this Agreement or · . 
enjoyment of any rights or privileges granted hereby. Contractor shaff secure all permits and licenses 
specifically required for Contractor's performance under this Agreement (copies of which shall be 
promptly provided to City), and shall comply with all applicable laws and regulations relating to 
labor employed in and relating to Contractor's performance under this Agreement. Contractor shall 

· not use or occupy the Designated Facilities in an unlawful, noisy, improper or offensive manner an,ci 
shall use its best efforts to prC;?vent any occupancy of the Designated Facilities or use made thereof 
which is unlawful, noisy, improper or offensive or contrary to any law or ordinance applicable to 
them. Contractor shall not cause ot maintain any nuisance in or about the Designated Facilitie.s, and 
sha11 use its best efforts to prevent any person from doing so. Nor shall Contractor cause any rubbish, 
dirt or refuse to be placed in the streets, sidewalks or alleys adjoining the Designated Facilities or to · 
accumula~ ill the Designated Facilities. 
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51. Services Provided by Attorneys 

Any services requrred under this Agreement that are to be provided by a law firm or attorney 
must be reviewed and approved in writing :itJ. advance by the City Attorney. No invoices for services 
provided by law firms or attorneys, including, without limitation, as subcontractors of Contractor, · 
w,ill be paid unless the provider received advance written approval from the City Attorney. 

52. Unavoidable Delays 

Any prevention, delay or stoppage in a party's performance of any part of this Agreement 
due tci an Unavoidable Delay shall excuse the performance of the party affected for a period of time 
or otherwise in a manner that bears a causal relationship and is in proportion to any such prevention, 
delay or stoppage. · 

53. Severability 

Should the applicatiori of any provision of this Agreement to any particular facts or 
circumstances be found by a court of competent jurisdiction to be invalid or unenforceable, then (a) 
the validity of other provisions of this Agreement shall not be affected or impaired thereby, and (b) 
such provision shall be enforced to the maximum extent possible so as to effect the intent of the 
parties and shall be reformed without further _action by the parties to the extent necessary to make 
such provision valid and enforceable. 

54. Transition Period 

54.1 Notwithstanding any other provision of this Agreement to the contrary, Contractor 
hereby agrees that it shall cooperate in good faith with City and with any contractor chosen by City 
pursuant to a competitive selection process to take over Contractor's obligations after the· expiration 
of this Agreement, or any contractor designated by City to provide towing services following 
terminatiop. of this Agreement pursuant to § 19 herein, for the smooth and efficient transfer of those 
functions. · 

54.2 · Contractor agrees to take all actions as may be necessary or as the City may direct for 
the protection and· preservation of any property related to this Agreement that is in the possession of 
Contractor and in which City has or may acquire an interest, including any environme~tal 
n~mediation required under Appendices C and D. Contractor acknowledges that City has a vested 
interest for payment offee;s for vehicles that Contractor has towed and/or is storing, and Contractor 
shall not impair said interest and shall take all actions reasonably necessary to safeguard City's 
interest in said towed and stored vehicles. 

54.3 Contractor shall remove any towed and/or stored vehicles from City property by the 
termination date and shall relocate said vehicles to a location approved by the City or (subject to 
City approval) authorize a successor contractor to serve as an agent of Contractor for purposes of 
conducting any lien sale auctions that may be required for dispO'sal of such vehicles. 

54.4 Contractor shall provide City or any succes~or contractor with all information 
necessary, in a form approved by' the City, to facilitate retrieval by the registered owner of any 
vehicle upon which Contractor holds a lien. 

54.5 Contractor agrees to assign all right, title and interest of Contractor in the 450 in 
Street property to the ·City, subject to the payment terms specified in Appendix G, as part of the 
transition of towing operations to a successor towing services contractor. 

55. Administration of Contract 
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This Agreement shall be administered by and for the City by SFMTA. The Executive 
Director/CEO of SFMTA shall, unless otherwise stated herein, have the authority to act for or on 
behalf of the City in the administration of this Agreement. 

56. Required Actions 

Contractor agrees to execute all instruments and documents and to ta.lee all actions as may be 
required or necessary in order to carry out the purposes and terms of this Agreement. 

57. Non-impairment of City-Owned Towing Equipment and Facilities 

·Nothing contained in this Agreement shall be deemed to prohibit, limit or otherwise restrict 
the use and operation by City of City-owned towing equipment or storage facilities, or the 
procurement by City of towing services for City-owned vehicles. 

58. Deleted by agreement of the parties. 

59. Protection of Private Information. Contractor has read and agrees to the terms set forth in 
San Francisco Administrative Cod~ Sections 12M.2, "Nondisciosure of Private Information," and 
12M.3, ''Enforceme:ot'; of Administrative Code Chapter 12M, "Protection of Private Information," 
which are ip.corporated herein as if fully set forth. Contractor agrees that any failure of Contactor to 
comply with the requirements of Section 12.M.2 of this Chapter shall be a material breach of the 
Contract. Jn such an event, in addition to any other remedies available to it under equity or law; the 
City may terminate the Contract, bring a false claim action against the Contractor pursuant to Chapter 
6 or Chapter 21 of the Administrative Code, or debar the Contract~r. 

60. Food Service Waste Reduction Requirements. Contractor agrees to comply fully with ·and 
be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as set forth in San 
Francisco Environment Code Chapter 16, including the remedies provided, and implementing 
guidelines and rules. The provisions of Chapter 16 ·are incorporated herein by reference and made a 
part of this Agreement as·though fully set forth. This provision is a :lilaterial term of this Agreement. 

· By entering Agreement, Contractor agrees that if it breaches this provision, City will suffer actual 
damages that will be impractical or extremely difficult to determine; further, Contractor agrees that 
the sum of one hundred dollars ($100) liquidated damages for the first breach, two hundred dollars 
($200) liquidated damages for the second breach in the same year, and five hundred dollars ($500) 
liquidated damages ~or subsequent breaches in the same year is reasonable.estimate of the damage 

· that City will incur based on the violation, established in light of the circumstances existing at the 
time this Agreement was made. Such amount shall not be considered a penalty, but rather agreed 
monetary qamages sustained by City because of Contractor's failure to comply with this provision. 

61. Graffiti Removal. Graffiti. is detrimental to the health, safety and Welfare of the community 
in that it promotes a perception in the community that the laws protecting public and private property 
can be disregarded with impunity. This perception fosters a sense of disrespect of the law that results 
in an increase in crime; degrades the community and leads to urban blight; is detrimental to property 
values, business opportunities and the enjoyment of life; is inconsistent with the City's property 
maintenance goals and aesthetic standards; and results in additional graffiti and in other properties 
becoming the target of graffiti unless it is quickly removed from public and private property. Graffiti 
results in visual pollution and i& a public nuisance. Graffiti must be abated as quickly as possible to 
avoid detrimental inlpacts on the City and County and.its residents, and to prevent the further spread 
of graffiti. Contractor shall remove all graffiti from any real property owned or leased by Contractor 
in the City and County of San Francisco within forty eight ( 48) hours of the earlier of Contractor's (a) 
discovery or notification of the graffiti or (b) receipt of notification of the graffiti from the · 
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Department of Public Works. This section is not intended to require a Contractor to breach any lease 
or other agreement that it may have concerning its use of the real property. The term "graffiti" means 
any inscription, word, figure, marking or design that is affixed, marked, etched, scratched, drawn or 
painted on any building, structure, fixture or other improvement, whether perm~ent or temporary, 
including by way of example only and without limitation, signs, banners, billboards and fencing 
surrounding construction sites, whether public or private, without the consent of the owner of the 
property or the owner's authorized agent, and which is visible from the public right-of-way. 
"Graffiti'' shall not include: (1) any sign or banner that is authorized by, and in compliance with, the 
applicable requirements of the San Francisco Public Works Code, the San Francisco Planning Code 
or the San Francisco Building Code; or (2) any mural or ·other painting or marking on the property 
that is protected as a work of :fine art under the California Art Preservation Act (California Civil Code 
Sections 987 et seq.) or as a work of visual art under the Federal Visual Artists Rights Act of 1990 
(17U.S.C. §§ 101 et seq.). . 

Any failure of Contractor to comply with this section of this Agreement shall constitute an 
Event of Default of this .Agreement. 

62. Cooperative Drafting. This Agreement has been drafted through a cooperative effort of 
both parties, and both parties have had an opportunity to_ have the Agreerqent _reviewed and revised 
by legal counsel. No party shall be considered the drafter of this Agreement, and no presumption or 
rule that an ambiguity shall be construed against the party drafting the clause shall apply to the 
interpretation or enforcement of this Agreement · · 
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IN WITNESS WHEREOF, THE PARTIES HERETO HA VE EXECUTED THIS 
AMENDED AND RESTATED AGREEMENT ON THE DAY FIRST MENTIONED ABOVE. 
CITY CONTRACTOR· 

APPROVED: 

,SR. 
Executive Director CEO 
San Francisco Municipal Transportation Agency 

Approved as to Form: 

DENNIS J. HERRERA 
City Attorney 

By: ______ "----77-

Mariain Morley 
Deputy City Attorney 

SFMTAB Resolution Number: J C) -(J${J 

Date: (tJ f ·, / J 0 . 

Attest:. T2 ~ 
I 

Roberta Boomer, Secretary, 
S. F. Municipaj Transportation Agency Board 

Board of Supervisors 

Resolution No. '"3 2-:;- r O 
Dated: -t ( 'Z. 'f { f o 

A.A ~ .. Q.o_,~ 

By signing this Agreement, I certify that I comply 
with the requirements of the Minimum 
Compensatibn Ordinance, which entitles Covered 
Employees to certain minimum hourly wages and 
compensated and uncompensatec;l time off. 

I have read and understood paragraph 33, the City's 
statement urging companies do:ing business in 
No1thern Ireland to move towards resolving 
employment inequities, encouraging compliance 
with the MacBride Principles, and urging San 
Francisco companies to do business with . 
corpo ations.that abide by tlie MacBride.Principles. 

./ 

JOHNWiCKER 
President and CEO 
TEGSCO, LLC, 
d.b.a. San Francisco AutoReturn · 
945 Bryant Street, Suite 350 
San Francisco, CA 94103 
Phone No.: 415-575-2355 
Employer ID No.: 01-0688299 

cifX ~the Board 
AMENDED AND RESTATED AGREEMENT 
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LIST OF APPENDICES 

A. Scope of Work 

B. Operations Plan 
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F. Rate Schedule 

G. Consolidated Facility Payment Schedule 
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SERVICE AGREEMENT AND PROPERTY USE LICENSE · 

FOR TOWING, STORAGE AND DISPOSAL 

OF ABANDONED AND ILLEGALLY PARKED VEIDCLES 

by and between the 

CITY AND COUN1Y OF SAN FRANCISCO 

AND 

TEGSCO,LL~ 

d.b.a. SAN FRANCISCO_ 4U:TORETURN, 
a California Limited Liability Company 

Dated: July 31~ 2005 
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SERVICE AGREEMENT AND PROPERTY USE LICENSE 
FOR TOWING, STORAGE, AND DISPOSAL 

OF ABANDONED AND ILLEGALLY PARKED VEHICLES 
BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO AND 
TEGSCO, LLC, D.B.A. SAN FRANCISCO AUTORETURN 

1bis Service Agreement And Property Use License for Towing, Storage, and Disposal of 
Abandoned and illegally Parked Vehicles ("Agreement"), dated for convenience as July 31, 2005, is 
entered jnto by and between the City and County of San Francisco; a municipal corporation, acting by and 
through its Municipal Transportation Agency, Department of Parking and Traffic, hereinafter referred to 
as "City", and TEGSCO, LLC, a California limited liability company doing b~iness as San Francisco 
AutoReturn, hereinafter referred to as "Contractor''. in the City and County of San Francisco, State of 
California, for the services and under the terms described herein. · 

Recitals 

WHEREAS, The CitY issued a Request for Proposals for Towing, Storage and Disposal of Abandoned 
andlliegallyParkedVehicles on September 18, 2002 ("RFP"); and 

WHEREAS, Contractor submitted a proposal dated March 10, 2003 ("Proposal") which was selected by 
City as the highest-ranked proposal among the proposals submitted in response to the RFP; and 

WHEREAS, In the course of negotiating this Service Agreement And Property Use License For Towing, 
Storage and Disposal of Abandoned and illegally Parked Vehicles the City's existing towing services 
contractor, The City Tow, info~ed the City on January 23, 2004 that it would cease to provide towing 
services as of March 21, 2004; and 

·WHEREAS, The cessation of towing services under the then-existing contract with The City Tow created 
emergency circumstances that reqllired the City and Contractor, with the approval of the San Francisco · 
Board of Supervisors, to enter into an Emergency Interim Service Agreement and Property Use License 
for Towing, Storage and Disposal of Abandoned and illegally Parked Vehicles ("Emergency Interim 
Agreement11

) pending negotiation of the long-tenn contract pursuant to the RFP; and 

WHEREAS, Contractor has been providmg towing services to City pursuant to the Emergency Inte.rini 
Agreement since March 22, 2004; and · 

WHEREAS, The parties have negotiated this long-term towing services agreement in accordance with the 
terms of the RFP and Proposal; 

NOW, THEREFORE, based on the foregoing, and in consideration of the promises, covenants, and 
undertakings contained in this Agreement, City and Contractor hereby agree as follows: 

AGREEMENT 

1. Definitions 

The following words and phrases shall have the meanings set forth below when used in this Agreement 

1.1 Abandoned Vehicle: A vehicle that qualifies to be towed pursuant to San Francisco 
Traffic Code § 159 because it is parked or left standing on a public street or highway in the City for more 
than 72 consecutive hours, or is deemed to be abandoned pursuant to Vehicle Code § 22669(a), or is 
found to be a public nuisance on private property pursuant to Vehicle Code § 22660 and Traffic Code 
§ 234. 
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1.2 Administrative Hold: A hold placed on a vehicle impounded by DPT or SFPD pursuant 
to which the vehicle may not be released prior to the passage of a specified period of time, fulfillment of 
statutory requirements or upon written authorization by the lln.pounding agency. The procedures and 
requirements for Administrative Holds are further described in Section 4.7 of Appendix A to this 
Agreement. · 

1.3 Agreement: This document, its Appendices, Exhibits and Attachments to Appendi:ces, 
the Operations Plan as adopted in accordance with Section 14 of Appendix A, th(! RFP, the Proposal, and 
other documents attached hereto or specifically incorporated herein by reference. 

1.4 Central Dispatch: Contractor's primary facility for taldng Tow Requests and dispatching 
Tow Cars, as further defined in Section 11.l(d) of Appendix A. 

· 1.5 Citation: A ticket for a parking violation processed by DPT. 

1.6 City: The City and County of San Francisco, acting by and 1:4rough its Department of 
Parking and Traffic, a division of the Municipal Transportation Agency. 

1. 7 Claim: Any claim brought against the City or Contractor or their respective agents, 
contractors or employees for theft of property or injury to any property or person arising out of 
Contractor's performance of services under this Agreement For the purpose of Appendix A, § 5.2, 
"Claim" shall mean a request for compensation for personal injury, loss from or damage to towed vehicle 
and/or personal property, costs of recovering a vehicle that was not dropped in violation of Appendix A, 

· Section 4.2, or the value of a vehicle that was lost in violation of Section 4.1 of Appendix A. 

1.8 Complaint Any problem with service provided by Contractor within the scope of this 
Agreement that is communicated to Contractor or City by a Customer and. which .is not a Claim. 

. . . . 

1.9 Controller: The Con,troller of the City and County of San-Francisco or any duly 
authorized agent thereof. 

1.10 Citation and Towing Management System (CTMS): DPT's Ticket Information 
Management System (TIMS) or successor system(s) used by DPT for tracking Tow Requests and 
Citations. 

1.11 . Customer: A member of the public who is associated with an lln.pounded vehicle, which 
may include either the registered owner, the driver of the vehicle at the tlln.e that it is stopped or towed, a 
person who appears on behalf of the owner or the driver of the vehicle, or a purchaser of a vehicle at lien 
sale auction. 

1.12 Customer Service Center The location for Customers recovering vehicles in person to 
pay fees and process required forms for release of a vehicle, as further described in Appendix A Section 
11.l(a) and located as of the Effective Date at 850 Bryant Street, Room 145, San Francisco (Hall of 
Justice). · 

1.13 Courtesy Tows: Tows requested for disabled vehicles owned or used in an official. 
capacity by either SFPD or DPT. 

1.14 Days: Consecutive calendar days, including weekends and holidays, unless otherwise 
specified. 

1.15 Deficiency Claim: A claim by Contractor against a registered vehicle owner equal to 
towing and storage charges, less any amount received fro~ the sale of the vehicle, and which is subject. to 
all rights and lllnitations set forth in California Civil Code § 3068.2 or any successor statute that creates, 
defines and limits Contractor's right to such clalln.. 
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1.16 DPT: Department of Parking and Traffic, a division of the Municipal Transportation 
Agency of the City and County of San Francisco, or any duly authorized agent thereof. 

1.17 Delinquent Citation: A Citation that was unpaid past the original due date for payment, 
upon which penalties for overdue payment have accrued, and which is not scheduled for administrative 
review or hearing by DPT. 

1.18 Designated Facilities: Real property and any buildings and improvements thereon used 
by Contractor in the perfqrrnance of this Agreement, as further described in Appendix A, Section 11.1. 

1.19 Dfrector of Transportation: The Chief Execu,tive Officer of the Municipal 
Transportation Agency of the City and County of San Francisco. 

1.20 Dispatch Tows: Individual Tow Requests that are communicatt'?d to Contractor. 

1.21 DMV: California Department of Motor V ~hicles. . 

1.22 DPH: Department of Public Health of the City and County of San Francisco. 

1.23 DPT Administrative Fee: The fee described in Section 12.1 ( c) of Appendix A to this 
Agreement, as authorized by San Francisco Traffic Code § 170.1 and Vehicle Code § 22850.5, or 
successor statutes. 

1.24 ECAD.: Electronic Computer AidedDispatch. 

1.25 Effective Date: July 31, 2005, or the date upon which all required approvals are obtained · 
and all signatures of the parties have been affixed hereto, whichever date is later. 

1.26 Employees: The persons directed and controlled by Contractor and/or its J;>EO Contractor 
who are providing work and services on behalf of Contractor in order to perform the work required under 
this Agreement, not including entities that are independent subcontractors. The classes and job 
descriptions of persons who are Employees of Contractor may include, but are not limited to: 

hazard. 

(a) Cashiers, bookkeepers, and accountants. 

(b) Persons who move vehicles at and between Designated Facilities (also known as 
"Yardmen"). · · -

( c) ··Forklift and heavy equipment operators. 

( d) Clerfill, secretaries, telephone operators and administrative and information 
technology/computer support personnel. 

(e) Tow Car operat9rs directly employed by Contractor and/or its PEO Contractor. 

(f) Guards and security personnel. 

1.27 Expedited Tow: A tow needed to ensure.public or officer safety and/or to eliminate a 

1;28 Gross Revenues: Contractor's gross receipts from all fees and' proceeds under this 
Agreement, including all re\renues derived from lien sales conducted pursuant to this Agreement. "Gross 
Revenues" do not include DPT or SFPD Traffic Offender Fees or fees payable by vehicle owners or 
operators collected by Contractor on behalf of the City pursuant to the terms of this Agreement. 
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1.29 Headquarters Office: Contractor's administrative office, currently located at 945 Bryant 
Street, San Francisco, California. 

1.30 liivestigative Police Hold: A Police Hold imposed on an evidentiary ·vehicle for the 
purpose of criminal investigation, as further dt:'.scnbed in .Appendix A. Section 4.6. 

1.31 Letter of Credit: The letter of credit which Contractor is required to maintain to 
guarantee the performance of Contractor's obligations under this Agreement, as further described in 
Section 12.1and12.2 apd :in.Appendix C, Section 6 of this Agreement. The Letter of Credit and all. 
replacement Letters of Credit provic].ed by Contractor during the Term of this Agreement shall be attached 
hereto as Appendix. G and is incorporated by reference as though fully set forth herein. 

1.32 Lien 1 Vehicle: A low-value vehicle, including a vehicle valued at five hundred dollars 
($500) or less, :in accordanee with Vehicle Code § 22670 (requiring valuation of any vehicle towed by a 
public agency) and § 22851.2 (regarding vehicles valued at an amount not exceeding five hundred dollars 
($500) and not towed for being abandoned) or a vehicle valued at five hundred dollars ($SOO) or less 
pursuant to§ 22851.3 (regarding vehicles towed for being abandoned) and 22851.6-22851.10 (regarding 
disposal procedmes for low-value vehicles). If the Vehicle Code is amended subsequent to this 
Agreement to change the dollar amounts which trigger requirements for low-value vehicles, this 
Agreement shall incorporate such amendments by reference as though fully set forth herein for the 
purpose of defining dollar-value thresholds and legally required procedures for handling and disposal of 
low-value vehicles. 

1.33 Lien 2 Vehicle: A medium-value vehicle valued at more than five hundred dollars ($500) 
and up to and including four thousand-dollars ($4,000) .in accordance with Vehicle Code § 22670 

· (requiring valuation of any vehicle towed by a public agency), or over five hundred dollars ($500) and up 
to and including four thousand dollars ($4,000) for the purpose of Vehicle Code § 22851.3 (regarding 
vehicles towed for being ·abandoned), and California Civil Code §§ 3067-3075 (setting forth legally 
required procedures·for lien sales of towed vehicles). If the Vehicle Code or the California Civil Code are 
amended subsequent to this Agreement to change the dollar amounts which trigger requirements for 
medium-value vehicles, this Agreement shall :incorporate such amendments by reference as though fully . 
set forth herein for the purpose of defining dollar-value thresholds and legally requ:Ved procedures for 
haudli,ng and disposal of medium-value vehicles. 

1.34 · Lien 3 Vehicle: A high-value vehicle valued at more than four thousand dollars ($4,000), 
in accordance with Vehicle Code § 22670 (requiring valuation of any vehicle towed.by a public agency), 
and California Civil Code Sections 3067-3075, setting forth required procedures for lien sales of vehicles. 
If the Vehicle Code or the California Civil Code are amended subsequent to this Agreement to change the 
dollar am.ounfs. which trigger requirements for high-value vehicles, this Agreement shall incorporate such 
amendments by reference as though fully set forth herein for.the purpose o~ defining dollar-value 
thresholds and legally required· procedures for handling and disposal of high-value vehicles. 

1.35 Lien Category: The classification of a vehicle as a Lien 1, Lien 2 or Lien 3 vehicle in 
acc9rdance with its appraised value. 

1.36 Mandatory Fee: All fees that must be paid by Customer before Contractor may release 
. any vehicle to the owner or purchaser of a vehicle. Mandatory Fees include: boot fees, DPT 
Administrative Fee, SFPD Traffic Offender Fee, towing, storage, transfer and lien fees, returned check 
charges and Delinquent Citation fees, as applicable. 

1.37 :MJ'A: The San :francisco Municipal Transportation Agency, an agency of the City and 
County. of San Francisco: 

1.38. Occurrence: Any accident or incident occurr:ing in a s:ingle place at a single time from a 
single event that results :in one or more claims for :injury to persons or property. An accident or incident 
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that results in multiple claims shall be considered a single Occurrence for purposes of applying any 
deductible provisions of Contractor's insurance coverages. 

1.39 Operations Plan: The collected written procedures manuals, lists and schedules required · 
to be submitted by Contractor and approved by City as set forth in Appendix A, Section 14, and which 
are listed in Appendix B to this Agreement. When approved by City, the Operations Plan shall define the 
service standards for the work to be performed under this Agreement, and is hereby incorporated into this 
Agreement as though fully set forth herein: 

1.40 Peak Hotirs: Monday through Friday, 7:00 a.m. to 9:00 a.m. and 3 :00 p.m. to 7:00 p:m., 
excluding City holidays. · 

1.41 PEO Contract: Any agreement with any professional employment organization (PEO) 
which provides payroll, workers' compensation, work place safety, staffing and other human resources 
services,· for the purpose of performing the services required by this Agreement. "PEO Contract" does not 
include contracts with subcontractors for the provision of Tow Cars, Tow Equipment and related towing 
services. 

1.42 PEO Contractor: An entity with whom Contractor has entered into a PEO Contract. 

1.43 Police Hold: A hold placed on a vehicle by the SFPD in writing which requires a vehicle 
to be processed in accordance with the Police Hold procedures specified in this Agreement, or a vehicle 
with no visible VIN which is held for inspection by the SFPD . 

1.44 Port: The San Fr.ancisco Port Commission, an agency of the City and County of San 
Francisco. 

1.45 Port MOU: That certain Memorandum of Understanding (Port Ref.. No. MOU M-13828) 
by and between DPT and the Port, a copy of which is attac4ed hereto as Appendix C and incorporated by 
reference as though fully set forth herein. 

1.46 Primary Storage Facility: The facilities primarily used for short term storage of 
impoiinded vehicles currently located at 415 7th Street and 450 7th Street, San Francisco, California, as 
further described in Section 11.1 (b) of Appendix A. 

1.47 Project 20: The DPT program which allows vehicle owners and operators to perform 
community service in lieu of paying Citation fees, i,n accordance with Vehicle Code§ 40215(c)(7). 

1.48 Property. Properties: Real property owned by the City and licensed to Contractor for 
the purpose of this Agreement, collectively, the 415 7th Street, 850 Bryant Street (Hall of Justice) and 
Pier 70 as of the Effective Date of this Agreement, and any. other properties that may l:Je license<! to 
Contractor by City for the purpose of this Agreement during its Term. 

1.49 Proposal: The proposal submitted by Contractor in response to the RFP, dated March 10, 
2003, incorporated by reference into this Agreement as though fully set forth herein. 

1.50 Records: The documents Contractor is required to create and maintain under this 
Agreement, including but not limited to: (1) complete and accurate books, accounts and documentation of 
financial transactions relating to all items of income received and expenses incurred in the performance of 
this Agreement; (2) documentation of all vehicles towed; (3) documentation of all vehicles stored; (3) 
documentation of all Claims; ( 4) all Monthly Management Reports and other reports Contractor is 
required to submit to City; (5) charts and diagrams of any property licensed to Contractor by City to 
fulfill the obligations of this Agreement; ( 6) other documents or reports as City may require 
Contractor to produce in the course of performing work under the Agreement; and (7) the Records 
described in Section 13 of Appendix A to this Agreement. 
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1.51 Referral Fee: The fee established in Section 12.l(a) of Appendix A to this.Agreement. 

1.52 RFP: The City and County of San Francisco's Request for Proposals for Towing; Storage 
and Disposal of Abandoned and illegally Parked Vehicles, dated September 18, 2002, and all addenda 
thereto, incorporated by reference into this Agreement as though fully set forth herein. 

1.53 Regional Sweeps: Pre-arranged parking or traffic enforcement operations in designated 
areas. 

1.54 Routine Tows: Scheduled Tows and Dispatch Tows. 

1.55 Scheduled Tows: Pre-arranged tow events at times and in places designated by City, 
including but not limited to Regional Sweeps, Peak Hour tows, Zone Tows, Special Events Tows and 
Abandoned Vehfole tows. 

1.56 Scofflaw: A vehicle towed for multiple Delinquent Citations pursuant to subsection (i) of 
Vehicle Code § 22651. · 

1.57 Secondary Storage Facility: The facility primarily used for long term storage of 
impounded vehicles, located at Pier 70, San Francisco, California as of the Effective Date of this 
Agreement, as further described in Appendix A, Section 11.l ( c). 

1.58 SFPD: The Police Department of the City and County of San Francisco or .any duly 
authorized officer or member thereof. 

1.59 SFPD Traffic Offender Fee: The fee described in Section 12.l(d) of Appendix A to this 
Agreement, as authorized by Traffic Code §§ 170.2-A and 170.2-B and Vehicle Code § 22850.5, or 
successor statutes. 

1.60 Special Events Tows: Tows of vehiCles parked in violation of temporary parking 
restrictions, as authorized by Traffic Code§§ 33(c) and 130 or successor ordinances. 

1.61 Term: The duration of this Agreement as established in Section2 herein, and any 
additional period duriti.g which Contractor completes repair, remediation or other work required for the 
tennination of the License Agreements for the Properties, as set forth in Appendices C, D an4: E of this 
Agreement, and the tasks listed in Section 54 of this Agreement for transition to a succe~sor contractor or 
successor Agreement. "Term" shall include any extension of this Agreement pursuant to Section 2. 

1.62 Tow Car: A motor vehicle which has been.altered or designed and equipped for and 
· exclusively used in the business of towing vehicles by means of a crane, hoist, tow bar, tow line, or dolly 
or is otherwise exclusively used to render assistance to other vehicles, and as defined in Vehicle Code 
.§ 615. 

1.63 Tow Equipment: Tow Cars and all appurtenant computer systems, communications 
· devices, hand tools, electric tools ~d towing hardware, whether or not expressly listed in this Agreement, 

which are necessary to perform: towing services to the standards of the towing industry and as set forth in 
this Agreement. 

1.64 Tow Request: A request directed to Contractor from DPT, DPH or SFPD for service by a 
Tow Car or Tow Equipment for the removal or relocation of a vehicle. 

1.65 Towed Vehicle Management System (TYMS): The electronic database system to be 
used by Contractor to meet record keeping, reporting and vehicle handling requirements of this · 
Agreement, as further described in Section 10 of Appendix A. 

1.66 Traffic Code: The Traffic Code of the City and County of San Francisco. 
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1.67 Trea~er: The Treasurer of the City and County of San Francisco. 

1.68 Unavoidable Delays: With respect to a delay in performance, 'ttfnavoidable Delay" shall 
mean any delay that is attnoutable to any: (a) strike, lockout or other labor or industrial disturbance 
(whether or not on the part of the employees of either party hereto or their contractors), civil disturbance, 
future order claiming jurisdiction, act of the public enemy, war, riot, sabotage; blockage, embargo, 
inability to secure customary materials, supplies or labor through ordinary sources by reason of regulation 
or order of any government or regulatory body; (b) changes in any applicable laws or the :interpretation 
thereof; or (c) lightning, earthquake, fire, storm, hurricane, tornado, flood, washout, explosion; or (d) a. 
governmental taldng by eminent domain of all or a substantial portion of a Designated Facility; or ( e) any 
interference with Contractor's right to access a substantial portion of a Designated Facility owned or 
provided for Contractor's use by City, or any other cause beyond the reasonable control of the party from 
whom performance is requrred, ~r any of its contractors or other representatives. 

1.69 Vehicle Code: The Vehicle Code of the State of California. 

1.70 VIN: Tue distinguishing number or other mark used for the purpose of uniquely 
identifying a vehicle or vehicle part, as further defined in Vehicle Code.§ 671. 

1.71 WAN: Wide Area Network. 

1.72 Zone Tows: Tows of vehicles parked in zon~ listed in Traffic Code§ 71b. 

GENERAL PROVISIONS 

2. Term of the Agreement 

The Term of this Agreement shall be from the Effective Date of July 31, 2005 through July 31, 
2010. At the option and sole discretion of the City, the Term of this Agreement may be extended. Any 
extension of this Agreement must be in writing. In the event that this Agreement is extended beyond July 
31, 2010, the City agrees to submit a request for an increase in rates to the MTA Board to reflect any 
increased cost to Contractor for increased rental payments for the Properties during the extended Tenn 
that are in excess of CPI adjustments to be applied during the terms of Appendices C, D and E. 

3. Effective Date of Agreement 

This Agreement shall become effective upon the Effective Date. 

4. Services· Contractor Agrees to Perform 

The Contractor shall tow and store any vehicles that DPT, DPH or the SFPD orders removed 
from any public street or highway or from private property within the City, in accordance with the 
requirements of the Traffic Code and the Vehicle Code, and shall perform such other related services as 
are described :in this Agreement, in accordance with Appendix A, "Scope of Work," and Appendix B 
"Operations Plan". Appendix A, Appendix B, and the Operations Plan to be adopted and amended as 
provided in Section 14 of Appendix A are all attached hereto and incm:porated by reference as though 
fully set forth herein. Rates and charges to the public for services under this Agreement shall be as set 
forth in Appendix H, attached hereto and incorporated by reference as though fully set forth herein. 

All vehicle handling and storage requrred by this Agreement shall be conducted at one of the 
l)esigtiated Facilities. AB of the Effective Date of this Agreement, City hereby licenses to Contractor the 
use of three (3) real properties on which the Designated Facilities are Clll'rently located: Pier 70, 850 . 
Bryant Street, Room 145, and415 71h Street, SanFrancisco. The license agreements for those Properties 
are attached here to as Appendices D and E, respectively, and are incorporated by reference as though 
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fully set forth herein. The parties aclrnowledge that during the Tenn of this Agreement Contractor may, 
with City's prior written approval and subject to all the conditions contained in such approval;consolic;late 
the Customer Service Center and Primary Storage Facility operations presently conducted at 415 7th Street 
and 850 Bryant Street to a property owned by Caltrans and leased by Contractor at 450 7th Street 
("Consolidation"). Following Consolidation, should City cease to use Contractor for towing services, the 
terms for the City's continued use of the 450 7th Street property are attached hereto as Appendix I and are 
incorporated by reference as though fully set forth herein. 

City hereby consents to Contractor's towing·and storage of vehicles that are not towed or stored 
pursuant to a Tow Request with the prior written approval of City atid subject to any conditions imposed 
in such written approval; provided however, that (i) Contractor shall at all times conduct itself in 
accordance with the Customer service standards of this Agreement so as not create any negative effect on 
Contractor's public image and reputation as the City's towing contractor, and (ii) Contractor's operations 
with respect to such vehicles shall not create any adverse impact on its performance of all requirements of 
this Agreement. City may revoke its consent at any time without cause by written notice to Contractor. 
The following sections of this Agreement shall apply to any towing or storage .of vehicles by Contractor 
within the City and County of San Francisco that are not towed or stored pursuant to a Tow Request: 
Master Agreement Sections 8, 9, 11, 12, 13, 14, 15, 16, 17, 20, 22, 26, 27, 28, 29, 31, 32, 35, 37, 38, 40, 
41, 42, 50; Appendix A Sections 1, 3, 4, 5, 6, 7, 9, 11, 12.l(b), 12.3, 12.5, 12.6, 13, 14; Appendix B, 
Appendices C, D and £.during their respective terms, Appendix G and Appendix H. 

5. Submitting False Claims; Monetary Penalties 

Pursuant to San Francisco Administrative Code §21.35, ~y contractor, subcontractor or 
consultant who submits a false claim shall be liable to the City for three tiines the amount of damages 
which the City sustains because of the false claim. A contractor, subcontractor or consultant who submits 
a false claim shall also be liable to the City for the costs, including attorneys' fees, of a civil action 
brought to recover any of those penalties or damages, and may be liable to the City for a civil penalty of 
up to $10,000 for each false claim. A contractor, subcontractor or consultant will be deemed to have 
submitted a false claim to the City if the contractor, subcontractor or consultant: (a) knowingly presents 
or causes to be presented to an officer or employee of the City a false cla:im or request for payment or 
approval; (b) knowingly makes, uses, or causes to be made or used a false record or statement to get a 
false claim paid or approved by the City; ( c) conspires to defraud the City by getting a false cla:im allowed 
or paid by the City; ( d) lrnowingly makes, uses, or causes to be made or used a false record or statement 
to conceal, avoid, or decrease an obligation to pay or transmit money or property to the City; or ( e) is a 
beneficiary of an inadvertent submission of a false claim to the City, subsequently discovers the falsity of 
the claim, and fails to disclos.e the false claim to the City within a reasonable time after discovery of the 
false claim. 

6. Taxes and Assessments 

Contractor agrees to pay prior to delinquency all taxes and assessments of any kind, including but 
not limited to possessory interest taxes and non-property taxes, which lawfully may be imposed on the 
Designated Facilities or on Contractor. Contractor is hereby granted Citi s consent to contest the validity 
or the amoUn.t of any such tax or assessment, if Contractor chooses to do so. Contractor acknowledges 
and understands that a possessory interest subject to property taxation may or may not be created by the 
Agreement. and th.at Contractor may or may not be subject to the payment of property taxes levied on such 
possessory interest. Contractor further aclrnowledges that Contractor is familiar with San Francisco 
Administrative Code§§ 23.38-23.39, which require that City submit a report, which includes specified · 
information relating ·to the creation, renewal, sublease, or assignment of any such possessory interest, to 
the County Assessor within 60 days after any such transaction. Contractor agrees to provide to City the 
information required by Administrative Code §§ 23.38-23.39 within thirty (30) days after any such 
transaction, if requested to do so by City. · · 
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7. Payment Does Not Imply Acceptance of Work 

The acceptance of any payment by City and/or Contractor's deduction or offset of funds (that 
would otherwise be paid by City to Contractor as payment for services) from revenues generated under 
the Agreement shall in no way lessen the liability of Contractor to replace unsatisfactory work, 
equipment, or materials, although the unsatisfactory character of such work, equipment or materials inay 
not have been apparent or detected at the time such payment was received. Work that does not confonn 
to the requirements of this Agreement may be rejected by City and in such case Contractor must take 
immediate corrective action. 

8. Qualified Personnel 

Work under this Agreement shall be performed only by competent personnel under the 
supervision of and in the employment of Contractor, or through subcontracts entered into pursuant to 
Section 27. Contractor will comply with City's reasonable requests regarding assigmnent of personnel, 
including the removal of specified personnel upon request of City, but all personnel, including those 
assigned at City's request, must be supervised by Contractor. Contractor shall commit adequate resources 
to meet its obligations under this Agreement. 

· 8.1 Co.ntractor Is the Employer of the Employees 
. . 

Notwithstanding any language in any PEO Contract, and notwithstanding the intent of Contractor and/or 
any contractor for PEO Contract services in entering into a PEO Contract or as memorialized within a 
PEO Contract or as a PEO Contract may be construed by any person, Contractor affirms, agrees and 
warrants that for all purposes under the Agreement and under relevant law applicable to the Agreement, 
Contractor is the employer of the Employees. Contractor affirms, agrees and warrants that for all 
purposes of the .Agi.-eement~ specifically including but not limited to Contractor's duties under Sections 4, 
5, 8, 9, 10, 14, 15, 16, 18, 21, 22, 26, 30, 32, 35, 37, 40, 41, 42, 43, 49, 50 of this Agreement, and Section 
8 of Appendix A to this,Agreement, Contractor is the employer of the Employees. 

8.2 PEO Contract Shall Not Control or Modify the Agreement 

Notwithstanding any language in any PEO Contract, and notwithstandjng the intent of Contractor and/or a 
PEO Contractor in entering into a PEO Contract or as memorialized within a PEO Contract or as a PEO . 
Contract may be construed by any person, Contractor affirms, agrees and warrants that all provisions of 
this Agreeinent are in full force and effect, and that a PEO Contract does not modify Contractor's 
obligations and duties under this Agreement. Contractor further. agrees, affirms and warr~ts that a PEO 
Contract shall have no effect upon the City's rights under this Agreement and a PEO Contract does not 
alter the City's right to enforce all provisions of this Agreement against Contractor directly. 

8.3 PEO Contract is a Subcontract to the Agreement 

Notwithstanding any language in any PEO Contract, and notwithstanding the intent of Contractor and/or a 
PEO Contractor in entering into a PEO Contra,ct or as memorialized within a PEO Contract or as a PEO 
Contract may be construed by any person, Contractor affirms, agrees and warrants that for all purposes 
under this Agreement and under relevant law applicable to this Agreement, any PEO Contract is a 

· subcontract for the purpose of providing payroll. workers' compensation, work place safety and other 
human resources services to Contractor. Pursuant to Section 27 of this Agreement, the City hereby 
approves Contractor's PEO Contract with Gevity HR, which is attached hereto as Appendix F and 
incorporated by reference as though fully set forth herein. The parties stipulate that no agreement or legal 
relationship exists between the City and Gevity HR. 

8.4 Contractor is Liable for All Actions of PEO Contractor 

Notwithstanding any language in any PEO Contract, and notwithstanding the intent of Contractor and/or a 
PEO Contractor in entering into a PEO Contract or as memorialized within a PEO Contract, or as any 
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PEO Contract may be construed by any person, Contractor affirms, agrees and warrants that, Contractor 
shall be liable for all actions of its PEO Contractor insofar as said actions affect tlie City or Contractor's 
performance of its duties under the Agreement. For purposes of the Agreement, Contractor shall not 
assign and. has not assi~ed any of its duties under the Agreement to its PEO Contractor. 

8.5 City is not a General or Special Employer to the Employees 

The parties agree no employment relationship exists between the City and the Employees. As to the 
Employees, the City iS not a-"General Employer" or "Special Employer", as those terms are defined under 
California law, for any purpose, including but not limited to application of California Labor Code 
§§ 6300 et seq. and California Insurance Code§ 11663, or any other applicable statute. Should a court or 
administrative agency having jurisdiction over the issue detennine that the City is a "General Employer" 
or "Special Employer" of the Employees, Contractor shall fully indemnify the City for all costs and 
liabilities arising from that :finding, inCluding but not limited to consequential and incidental damages, 
temporary disability indemnity, permanent disability :indemnity, medical costs, penalties and :fine~, 
vocational rehabilitation costs, and attorneys fees. Contractor's duties and obligations under this section 
of the Agreement are material obligations guaranteed by the performance guarantee described in Section 

.12. 

8.6 Prevailing Wages 

Contractor hereby acknowledges that it has read completely and fully understands San Francisco 
Administrative Code Section 21.25-2 and agrees that this Agreement shall be subject to, and Contractor 
shall comply with, all applicable obligations and requirements imposed by that Section. 

9. Responsibility for Equipment 

City shall riot be responsible for any damage to persons or property as a result of the use, misuse 
or failure of any· equipment used by Contractor, or by any of its Employees, even though such equipment 
be furnished, rented· or loaned to Contractor by City. 

10. Independent Contractor; Payment of Taxes and Other Expenses 

10.1 Independent Contractor. Contractor or any agent or Employee of Contractor shall be 
deemed at all times to be an independent contractor and is wholly responsible for the manner in which it 
perforins the services and work requested by Ci:ty under this Agreement. Contractor or any· agent or 
Employee of Contractor shall not have employee status with City, nor be entitled to participate in any 
plans, arrangements, or distributions by City pertaining to or in connection with any retirement, health or 
other benefits that City may offer·its employees. Contractor or any agent or Employee of Contractor is 
liable for the acts and omissions of itself, its employees and its agents. · Contractor shall be responsible for 
all obligations and payments, whether imposed by federal, state or local law, including, but not limited to, 
FICA, income tax withholdings, unemployment compensation, insuranc~, and other similar 
responsibilities related to Cop.tractor's perfonning services and work, or· any agent or Employee of 
Contractorproviding same. Nothing in this Agreement shall be construed as creating an employment or 
agency relationship between City and Contractor or any agent or Employee of Contractor. 

Any tenns in this Agreement referring to direction from City shall be construed as·providing for 
direction as to policy and the result of Contractor's work only, and not as to the means by which such a 
result is obtained.· City does not reta:in the right to control the means or the method by which Contractor 
performs work under this Agreement. 

10.2 Payment of Taxes and Other Expenses. Should City, in its discretion, or a relevant 
taxing authority such as the Internal Revenue Service or the State Employment Development Division, or 
both, determine that Contractqr or any of its agents or Employees is an employee of the City for purposes . 
of collection of any employment taxes, any amounts offset from revenues paid by Contractor to the City 
under this Agreement shall be reduced by amounts equal to both the empl<;>yee.and employer portions of 
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the tax due (and offsetting any credits for amounts already paid by Contractor which can be applied 
against this liability). City shall then forward those amounts to the relevant taxmg authority. 

Should a relevant taxing authority detennine a liability for past ser:vices performed by Contractor 
for City, upon notification of such fact by City, Contractor shall promptly remit such amount due to the 
City (again, offsetting any amounts already paid by Contractor that can be applied as a credit against such 
liability). 

A determination of employment status pursuant to the preceding two paragraphs shall be sofoly 
for the purposes of the particular tax :in question, and for all other purposes- of this Agreement, Contractor 
shall not be considered an employee of City. Notwithstanding the foregoing, should any court, arbitrator, 
or administrative authority determine that Contractor is an employee for any other purpose, then 
Contractor agrees to a_ reduction in City's :financial liability so that City's total expenses under this 
Agreement are not greater than they would have been had the court, arbitrator, or administrative authority 
determined that Contractor was not an employee. 

10.3 Contractor's Employees.- Contractor shall be solely responsible for all matters relating 
to payment of Contractor's Employees, including compliance with Social Security, withholding and 
payment of any and all federal, state and local personal income taxes, disability insurance, 
unemployment, and any other taxes for such persons, :including any related assessments or contribution 
required by law and all other regulations governing City Health Service Systeffi, vacation, holiday, 
retirement or other programs, nor, in the event that City terminates this Agreement shall Contractor have 
recourse of rights of appeal under City's rules and regulations which are applicable to employees. 

i0.4 Payroll and Taxation. Contractor shall make or cause to be made all necessary payroll 
deductions for disability and unemployment :insurance, social security, withholding taxes and other' 

· applicable taxes, and prepare, maintain and file or cause to be filed all necessary reports with respect to 
such taxes or deductions, and all other necessary statements and reports pertaining to labor employed in 
the performance of this Agreement. 

11. Required Insurance 

Subject to approval by the City's Risk Manager of the insurers and policy fonns, Contractor shall 
place and maintain throughout the Term of this Agreement, and pay the cost thereof, the following 
insurance policies: 

11.1 Comprehensive general liability :insurance with limits not less than $5,000,000 (such 
limit may be provided through a primary and excess policy) each Occurrence, combined single limit for 
bodily injury and property damage, or in such greater amount and limits as DPT may reasonably require 
from time to ·time, including coverage for contractual liability, personal injury, broadform property 
damage, products and completed operations, :independent contractors (excluding towing and dismantling 
subcontractors), and mobile equipment 

11.2 Sudden and accidental pollution :insurance with limits not less than $1,000,000 for each 
occurrence. 

11.3 Comprehensive business/commercial automobile liability insurance with limits not less 
than $1,000,000 for each Occurrence combined single limit for bodily injury and property damage, 
including coverage for owned, non-owned and hired automobiles. If Contractor does not own or lease 
company vehicles that are subject to motor vehicle registration, then only non-owned and hired coverage 
is required. 

11.4 Garage-keeper's legal liability insurance with limits not less than $500,000 for each 
Occurrence·combined single limit for loss and damage to vehicles in Contractor's care, custody or control 
caused by-fire, explosion, theft, riot, civil commotion, malicious mischief, vandalism or collision, with 
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any deductibl~ riot to exceed $ZS,OOO for each Occurrence. Contractor may insure or self-insure loss of 
no:ri-automobile property in the care, custody, or control of the garage ki~:eper with :;i. limit of $5000. 

11.5 Workers' Compensation Insurance, including Employers' Liability, with limits not less 
than $1,,000,000 for eacp. accident, covering all Employees _employed by Contractor in the performance of 
this Agreement to provide statutory benefits as required by the laws of the State of California. Said 
policy shall be ~ndorsed to provide that the insurer waive~ all rights of subrogation against the City. 

11.6 Environmental impairment liability insurance with limits not.less than ·$1,000,000 each 
occurrence, covering the sudden a;nd accidental release of hazardous materials and the resulting costs of 
~~ . 

Except as set forth above, any deductibles in the policies listed above shall not exceed $25,000 
·each occurrence. The insurance policies shill be endorsed to name as an additional insured the City and 
County of San Francisco and its respective departments, conu:nssioners, officers; _agents a:µd employees. 

The agreements between the Contractor and its towing ~d dismantling subcontractors (as 
applicable) shall require tbatreasonable insurance is maintained and that the City will be named as an 
additional insured on the general liability policy. 

12. Financial Assurances 

12.1 Requirement to Pro-'Vide Financial Guarantees 

Upon the Effective Date of this Agreement, Contractor shall provide, and shall mamtairi for the time 
periods specified herein, financial instruments and fundS descnbed :in this Section 12 as security to ensure 
Cqntractor's performance of all terms and conditions of this Agreement and to compensate for any 
damage to City property and/or other ac1;qal costs to City or for reimbursement to Customers for 
Contractor's violation _of the terms of this Agreement, as further descnbed below. · 

12.2 Letter of Credit 

12.2.1 Performance Guarantee~ Upon the Effective Date of this Agreement~ 
Contractor shall _provide to the City, and shall rnaintam throughout the Term of this Agreement and for a 
period of at least ninety (90) days after expiration or termination of this Agreement, ·or until all of . 
Contractor's obligations have been performed under this Agreement (including but not limited tO 
investigation and remediation obligations under Appendices C, D and E); whichever date is later, a 
perfonnance guarant~ in the form of a confirmed, irrevocable J;,etter of Credit in favor of the City and 
County of San Francisco, a municipal corporation, acting by and tbrough _its Municipal Transportation 
Agency (and during the Term ·of Appendix D, the Port of San Francisco), in the amount of two mi11ion 
dollars ($2,000,000), guarantylngthe faithful perfonnance by Contractor of this Agr,eement a:q.d of the 
covenants, terms and conditions of this.Agreement, iri.cluding all monetary obligations set forth herein, 
and including liquidated damages and any dishonesty on the part of Contractor. 

The City may draw upon such Letter of.Credit in circumstances which include, but are not limited to: 

(a) To ·ensure regulatory compliance in the event that Contractor receives a notimi of 
vi'olation or other regulatory order from a governmental or regulatory agency with 
jurisdiction over Contractor's operations or the Properties·used by Contractor for the 
performance of this Agreement and Contractor does not achieve compliance ~th 
the notiee of violation or order to the satisfaction of the issuing agency within the 
time specified by· the· agency 6r by the City if the agency does not specify a 
timeframe .. · · · · · ' 

(b) To reimburse the City for any fine or other charge assessed against the City related 
to any notice of violation or other regulatory order issued to Contractor: 
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( c) To reimbµrse the City for 'costs associated with City's environmental assessments or 
corrective a,ction related to Contractor's violation of any of the requirements of 
Appen~ices D 'or E, which may be performed· at the City's sqle discretion. 

(d) To satisfy rental payrp.ent obligations for City-o'Wned property licensed to 
Contractor in AJ?pendices D or E . 

( e) To satisfy fines assessed by City against Contractor pursuant to Appendix D of the 
Agreement. 

(f) . To compensate City for losses or dama¥e to property caused by Contractor. 

.12.2.2 Letter of Credit Requirements. The Letter.of.Credit required by this Section 
12 shall be issued on a fonn and issued by a financial institution acceptable t~ the City in :its sole 
discretion, which financial institution shall (a) be a bank or trust company doing busin~ss and having an 
office in the State of California, (b) have a combined capital and surplus of at least $25,000,000, and (c) 
be subject to·supervision or examination by federal or state authority. If Contractor defaults with respect 
to any p:r:ovision of this Agreement, City may, but shall n9t be required to, .make its demand under said 
Letter of Credit for all or any portion thereof, to compensate City fQr any loss or daniage which City may 
have incurred by re'ason of Contractor's default or dislionesty, including (but not limited to) any claim for 
fines or liquidated damages; provided, however, that City shall present its written demand to s·aid bank for 
payment under said Letter of Credit only after City first shall have made its demand for payment directly 
to Contractor, and .five (5) full days have elapsed without Contractor having made payment to City. 

. 12.2.3 E:x.pipttion or Termination of Letter of Credit. In the event the City receives 
notice from the issuer of the Letter of Credit that the Letter of Credit will be terminated, not renewed or 
will otherwise· be allowed to expire for any reason during the period from ~e commencement of the Tenn 
of this Agreement to ninety (90) days after the exp:irati.on or termination of this Agreement or the 
conclusion of all of Contractor's obligations under the Agreement, whichever occurs last, and Contractor · 
fails. to provide the City with a replacement Letter of Credit (in a form and issued by a financial institution 

. acceptable to the City) within ten (10) days following the City's receipt of such notice, such occurrence 
shall be an Event of Default as defined in Section 18 of this Agreement, and, in addition to any other · 

· remedies the City may have due to ~U:ch default (including the right to terminate this Agteement), the City 
shall be entitled to draw down the entire amount of the Letter of Credit (or any portion thereof) and hold 

· such funds in an account with the Treasmer in the form of cash guarantying Contractor'·s obligations 
. under this Agreement under the terms of this Section 12. In such event, the cash shall accrue interest to 
the Contractor at a rate·equal to the average yield of Treasury Notes with one-year maturity, as 
determined by the Treasurer. fu the event the Letter of Credit is converted into cash pursuant to this 
paragraph, upon termination of this Agreement, Contractor: shall be entitled to a full refund of the cash 
(less any demands made thereon by the City pursuant to Section 12.2.4,) within ninety (90) days of the 
termination date, including interest accrued through !he termination date. 

· 12.2.4 Demands Upon Letter of Credit. City may use all or _any portion of the Letter 
of Credit to compensate City :for any loss or &!mage that it may have :inqm::r~d by rea.son_pf Contractor's 
negligence or breach. Such loss or damage may include without limitation any damage to or restoration 
of the Properties for which Contractor is responsible, and claims for fines and/odiquidated damages. · 
Should the City teh?Jfilate this Agreement due to a brea:ch by Contractor, the City shall have the right to 
draw from the Letter of Credit those .amounts necessary to pay any fees or other financfal obligations 
under the Agreement and perform the towing and storage services d.escribed in this Agreement until such 
time as the City procures another contractor and the agreement between the City and that contractor 
becomes effective. The Treasurer shall have sole authority and responsibility to make demands upon the 
Letter of Credit. The Treasurer shall not allow any demands made to the Letter of Credit pursuant to 
claims arising from Section· 6( c) of Appendix C to exceed a· combined outstanding amount of mordhan 
four hundred thousand dollars ($400,000.00) Jn addition, the Treasurer shall not allow any demands to be 
made to the Letter of Credit pursuant to claims arising from Section 6(b ). of Appendix C to exceed a 
combined outstanding amount of more th8:n twice the ammmt of ~e current Base Fee established in 
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Appendix D, Section 5, including all periodic CPI adjustments up to the date of the demand on the Letter 
of Credit. The Treasurer shall not allow any demands made to the Letter of Credit pursuant to clrums 
arising from any section of the Agreement, excluding Appendices·C and D, to exceed a combined 
outstanding amount of more than OJ?.e million three hundred thousand dollars ($1,300,000.00). 

12.2.5 Depletion of Letter of Credit. If any portion of a Letter of Credit is used by 
City, Contractor shall provide written proof that the Letter of Credit has been restored to its initial value, 
which shall require a replacement Letter of Credit in the face amount of the required Letter of Credit. 
Contractor's failure to do so within the time limits specified in Section 18.Ll(f) shall constitute an Event . 
of Default as defined in Section 18 of this Agreement. · 

.12.2.6 Dispute Resolution. In the event that a dispute arises between the City and · 
Contractor concerning this Agreement or the use or maintenance of the Letter of Credit, Contractor may 
appeal to the Director of Transportation within fourteen (14) days of demand on the Letter of Credit with 
evidence supporting Contractor's claim for relief from the demand on th~ Letter of Credit. The Director 
of Transportation will respond within fourteen (14) days. Any failure of the Director of Transportation to 
respond within fourteen (14) days shall be deemed a rejection of _Contractor's claim forrelieffrom the 
demand on the Letter of Credit. Contractor's claim for relief from demands on the Letter of Credit and 
the Director of Transportation's response to such demand shall constitute the administrative remedy for 
Agreement interpretation described in Section 46 herein. Each party reserves its remedies in equity and 
law. No decision by the City concerning the Letter of Credit shall prevent Contractor from seeking 
restoration of the funds by appropriate legal action. 

12.3 Maintenance Deposit: Upon execution of this Agreement, Contractor shall deposit with 
City the amount of one hundred thousand dollars ($100,000) as a·mamtenance deposit. These funds may 
be used by City when maintenance required by this Agreement is not done in a timely manner or in 
accordance with the standards of this Agreement. Contractor shall be responsible for replenishing this 
maintenance deposit fund to maintain a balance of one hundred thousand dollars ($100,000) within fiftee,n. 
(15) days of any date that the fund falls below the minimum balance. Failure to replenish the 
maintenance deposit fund for more than forty-five ( 45) days shall be an Event of Default under this 
Agreement. Any interest accrued and earned on the maintenance deposit fund shall be retained by City. 

12.4 Claims Fund. Contractor shall at an times maintain a Claim Fund for payment of 
Claims. Contractor shall maintain at least :fifty-thousand dollars ($50,000) in the Claim Fund at all times. 
Contractor shall be responsible for replenishing this Claims Fund to· maintain a balance of fifty thousand 
dollars ($50,000) within fifteen (15) days of any date that the fund falls below the minimum balance: 
Failure to replenish the Claims Fun4 for more than foi:ty-five ( 45) days from the date that it falls below 
the minimmn balance shall be an Event of Default under this Agreement. 

12.5 Environmental Oversight Deposit. Upon the Effective· Date of this Agreement, 
Contractor shall provide to the City, and shall maintain and replenish throughout the term of the property 
license set forth in Appendix. D (''Pier 70 License") and for a period of at least ninety (90) days after 
termination or expiration of the Pier 70 Liqense, an Environmental Oversight Deposit in the amount of ten 
thousand dollars {$10,000), which shall be deposited in an account specified by City. If Contractor 
receives a notice of violation or other regulatory order from a governmental or regulatory agency with 
jurisdiction over Pier 70 and or its operations (other than from the Port of San Francisco), and such notice 
is not cured within fourteen (14). days, the City may draw from this deposit to reimburse the City for staff 
costs incurred by the City while inspecting site conditions and enforcing and administering the Hazardous 
Materials provisions of the Pier 70 License. If Contractor receives a notice of violation or other 

. regulatory order from a governmental or regulatory agency with jurisdiction over the site and or its 
operations (other than from the Port of San Francisco), and such notice is cured within fourteen (14) days, 
the City may draw from this deposit in an amount not to exceed $500 to reimburse the City .for staff costs 
incurred by the City. The City will subinit an invoice to Contractor for any such costs, and Contractor 
will pay such invoiced amounts·within thirty (30) days to replenish the Environmental Oversight Deposit. 
Contractor's failure to pay such costs within thirty (30) days, or to. replenish the Environmental Oversight 
Deposit if drawn upon, will constitute an Event of Default. 
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13. Insurance and Performance Guarantee Requirements 
. . 

All insurance policies and Letters of Credit obtained pursuant to this Agreement shall be endorsed to 
provide: 

13.1 · That thirty (30) days prior written notice of cancellation, non-renewal or reduction in 
coverage or_ limits shall be given to DPT in the manner and at the addresses specifjed below (and during 
the term of Appendix D, to the Port of San Francisco in the manner and at 1;b.e address specified in 
Appendix D); and 

13.2 That any insurance required by this Agreement is primary to any other insurance 
available to an additional insured with respect to claims arising out of this Agreement and that insurance 
applies separately to each insured against whom a ~lahn is made or.a suit is brought; but the "inclusion of 
more than one insured shall not operate to increase the insurer's limits of liability, 

13.3 Two copies of any Letter of Credit, and two copies of each original policy or policy 
endorsement of insurance shall be provided to DPT (and during the term of Appendix D, to the Port of 
San Francisco) upon the Effective Date of this Agreement, and complete copies of any insurance policies 
obtained pursuant to this Agreement shall be provided to.DPT (and during the term of Appendix D, to the 
Port of San Francisco) if requested at any time. 

13.4 Upon City's request, Contractor shall provide satisfactory evidence that Contractor has 
adequately provided for Social Security and Unemployment Compensation benefits for Contractor's 
Employees. 

· 13.5 Contractor shall comply with the provisions of any insurance policy covering Contractor 
or the City, and with any notices, recommendations or directions issued by any insurer under such 
insurance policies so as not to adversely affect the insurance coverage. 

14. Contractor's Representations and Warranties 

Contractor hereby represents and warrants as follows: 

14.1 Experience. Contractor is experienced in the operation and management of automobile 
towmg and disposal services and hereby agrees t~ apply its best efforts and most efficient methods in 
performanpe of this Agreement. 

14.2 Formation. Contractor is a duly formed, validly existing and in good standing limited 
liability company under the laws of the State of California. 

· 14.3 Authority. Contractor.has full power and authority (corporate or otherwise) to enter into 
this Agreement and to consummate the :transactions contemplated by it. This Agreement has been duly 
authorized by all necessary action on the part of Contractor, and no other corporate or other action on the 
part of Contractor is necessary to authorize the execution and delivery of this Agreement. . 

14.4 Conflicts and Consents. The execution and delivery by Contractor of this Agreement 
and the performance by Contractor of the transactions contemplated by it will not violate any federal, 
state or local law, rule or regulation, or conflict with or result in any breach or violation of, or co:ristitute a 
default (or an event which with notice or lapse of thne or both would become a default) under, or 
constitute an event or condition. that would permit termination or acceleration of the maturity o±: the 
Articles of Incorporation, bylaws or partri.ership agreement of Contractor (as applicable) or any indenture, 
mortgage, lease, agreement or other instrument or obligation to which Contractor is a party or by which it 
may be bound which would materially adversely affect the ability of Contractor to perform its obligations 
under this Agreement. No approval, authorization, consent or other order or action 0:4 or filing or 
registration with, any person, entity or governmental authority is required for the execution and delivery 
by Contractor of this Agreement. 
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14.5 Conflict with Orders. The execution and delivery by Contractor or this Agreement will 
not conflict with any order, judgment or decree of any court, government, government agency or 
instrumentality, whether entered pursuant to consent to otherwise, by which Contractor may be bound or · 
affected. 

-14.6 Litigation. There is no litigation, action, arbitration, grievance, administrative 
proceeding, suit or claim filed and pending, nor is there any investigation by a governmental agency of 
Contractor or any of its affiliates that, if adversely decided, could have a material adverse impact on 
Contractor's ability to perform its obligations under this Agreement. 

15. Indemnification 

Contractor shall indemnify and save harmless City and its officers, agents and employees fro~ 
and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims 
thereof for injury to or death of a person, including Employees of Cont,ractor or loss of or damage to 
property, resulting directly or mdirectly from Contractor's performance of this Agreement, including; but 
not limited to, the use of Contractor's facilities or equipment protjded by City or· others, regardless of the 
negligence of, and regardless of whether liability without fault is imposed or sought to be imposed on 
City, except to the extent that such indemnity iS void or otherwise unenforceable under applicable law in 
effect on or validly retroactive to the date of this Agreement, and except where such loss, damage, injury, 
liability or claim is the result of the active negligence or willful misconduct of City and is not contributed 
to by any act of, or by any omission to perform· some duty imposed by law or agreement on Contractor, 
its subcontractors ·or either's agent or employee. The foregoing indemnity shall include, without 
limitation, reasonable fees of attorneys, consultants and experts and related costs and City's costs· of 
investigating any claims against the City. The foregoing indemnification does not include the limitations 
on Contractor's liability described in Appendix D, Sections 24.3 and 24.8. 

In addition to Contractor's obligation to indemnify City, Contractor specifically acknowledges and agrees 
that it has an immediate and independent obligation to defend City from any claim which actually or 

' potentially falls within this indemnification provision, even if the allegations are or may be groundless, 
false or fraudulent, which obligation arises at the time such claim is tendered to Contractor by City and 
continues at all times thereafter. 

As to any jntell~ctual property that Contractor provi~es to the City in the performance of this Agreement, 
Contractor shall indemnify and hold City harm.less from all loss and liability, including attorneys' fees, · 
court costs and all other litigation expenses for any infringement of the patent rights, copyright, trade 
secret or any other proprietary right or trademark, and all other intellectual property claims of any person 
or persons, arising as a consequence of the use by City of the intellectual property supplied by the 
Contractor, or any of its officers or agents. 

16. Incidental and Consequenti.al Damages 

Contractor shall be responsible for incidental and consequential damages resulting in whole or in 
part fro:t;n Contractor's acts or omissions. Nothing in this Agreenient shall constitute a waiver or 
limitation of-any rights that City may have under applicable law. 

17. Liability of City 

NOTWITHSTANDING ANY OTHER PROVISION OF TillS AGREEMENT, IN NO EVENT SHALL 
CITY BE LIABLE, REGARDLESS OF WHETHER ANY GLAIM IS BASED ON CONTRACT OR 
TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR°INCIDENTAL DAMAGES; 
INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION 
WITII nns AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS 
AGREEMENT.· 
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18. Default; Remedies 

18.1 · ·Each of the following shall constitute an event of default ("Event ofDefault") under this 
Agreement; provided, however, that with the exception of the Events of Default listed in Section 18.1.1 
below, Contractor shall have thirty (30) days after the date of written notice of the default sent by City to 
cure the default before an Event of Default exists: 

18.1.1 The following conduct by Contractor shall constitute an Event of Default at the 
time it occurs without a right to cure under this Section 18, and shall be grounds for termination pursuant 
to Section 19: 

(a) · Contractor fails or refuses to perform or observe any term, covenant or· 
condition contained in any of the following Sections ofthis Agreement: 5, 6, 11, 12.2.1, 13, 22, 28, 35 
and54. 

(b) Substantial abandonment or discontinuance by Contractor, without the prior 
written consent of the City, of any or all of the services and operations required hereunder. 

( c) Contractor's representation or warranty made pursuant to this Agreement 
which Contractor made knowing that it was not true and correct at the time when made. · 

(d) Failure of Contractor to replenish the .maintenance deposit or Claims Fund 
required by Sections 12.3 and 12.4 and such failure continues for more than forty-five ( 45) days. 

(e) Failure of Contractort9 replenish the Environmental Oversight Deposit 
required by Section 12.5 and such failure ·continues for more than thirty (30) days. 

(f) Failure to replace the Letter of Credit as required by Sections 12.2.3 and 
12.2.5 within twenty (20) days of (i) City's receipt of notice of its termination or expiration, or {ii) use by 
City of the Letter of Credit, unless City's use is challenged pursuant to Secti<?n 12.2.6, in which event the 
twenty (20) days shall run from the date of the Drrector of Transportation's denial of the challenge, or 
fourteen (14) days from the date of the challenge, whichever is later. 

18.1.2 Contractor fails or refuses to perform or observe any other term, covenant or 
condition contained in this Agreement. · 

18.1.3 Contractor (A) is generally not paying its debts as they become due, (B) :files, or 
consents by answer or otherwise to the filing against it of, a petition for relief or reorganization or · 
arrangement or any other petition in bankruptcy or f9r liquidation or to take advantage of any bankruptcy, 
insolvency or other debtors' relief law of any jurisdiction, (C) makes an assignment for the benefit of its 
creditors, (D) consents to the appointment of a custodian, receiver, trustee or other officer with similar 
powers of Contractor or of any substantial part of Contractor's property or (E) takes action for the purpose 
of any of the foregoing. 

18.1.4 A court or government authority enters an order {A) appointing a custodian, 
receiver, trustee or other officer with similar powers with respect to Contractor or with respect to any 
substantial part of Contractor's property, (B) constituting an order for relief or approving a petition for 
relief or reorganization or arrangement or any other petj.tion in bankruptcy or for liquidation or to take 
advantage of any bankruptcy, insolvency or other debtors' relief law of any jurisdiction or (C) ordering 
the di~solution, winding-up or liquidation of Contractor, or (D) levying of a writ of attachment or 
execution against any of Contractor's property. 

18.1.5 Failure of Contractor to pay when due any other amount owing from Contractor 
to the City, including without limitation rents, taxes, fees or other charges, whether or not such amounts 
are related to this Agreement; proVided, however, that if Contractor disputes the amount of any such ( 
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obligation in good faith and is actively negotiating or litigating such dispute, Contractor's failure to pay 
such amount shall not constitute a default under this paragraph. 

18.1.6 Failure of Contractor to abide by any of the terms or conditions of the Port MOU, 
set forth in Appendix C to this Agreement. 

18.2 On and after any Event of Default, City shall have the right to exercise its legal and 
equitable remedies, including, without limitation, the right to tenninate this Agreement or to seek specific 
performance of all or any part of this Agreement. City's right to termination for an Event of Default shall 
be subject to Contractors opportunity to cure such Event of Default pursµant to the terms of Sections 18.1 
and 19. In addition, 'City shall have the right (but no obligation) to cure (or cause to be cured) on behalf of · 
Contractor any Event of Default; Contractor shall pay to City on demand all costs and expenses incurred 
by City in effecting such cure, with interest thereon from the date of incurrence at the maximum rate then 
permitted by law. City shall have the right to offset from ·any amounts due to Contractor under this 
Agreement or any other agreement between City and Contractor all. damages, losses, costs or expenses 
incurred by City as a result of such Event of Default and any liquidated damages due from Contractor 
pursuant to the terms of this Agreement or any other agreement. 

18.3 All remedies provided for in this Agreement may be exercised individually or in . 
combination with any other remedy available herermder or under applicable laws, rules and regulations. 
The exercise of any remedy shall not preclude or in any way be deemed to waive any other remedy. 

19. Termination 

The City shall have the right to terminate this Agreement after written notice to Contractor upon the 
occurrence of any Event of Default, provided, however, that Contractor shall have a period of ten (10) 
days from the date of c::;ity' s notice of intent to terminate to cure such default before City's tennination for 
·cause may become effective. 

. . 
19.1 Termination Effective Upon Notice. Termination under this Section shall be effective 

immediately upon notice being given by DPT to Contractor and after the expiration of any applicable cure 
periods. Upon such termination, all rights, powers, privileges and authority granted to Contractor iinder 
this Agreement shall cease, and Contractor shall immediately thereupon vacate the Designated Facilities, 
except as may be permitted pursuant to Section 54 (Transition Period), below. 

19.2 Termination Not Exclusive Remedy. The City's right to terminate this Agreement 
under this Section is not its exclusive remedy but is in addition to all other remedies provided to it by law 
or the provisions of this Agreement. 

19.3 Duties Upon Termination. Upon termination of this Agreement, the City and 
Contractor shall promptly pay to the other, as soon as is determinable after the effective date of 
termination, all amounts due each other under the terms of this Agreement, and upon such payment 
neithe.I" shall have any further claim or right against the other, ekcept as expressly provided herein.· Upon 
the .effective date of termination, Contractor shall deliver to the DPT the originals of all books, permits, 
plans, Records, licenses, contra6ts and other documents pertaining to Contractor's operation under this 
Agreement, any insurance policies, bills of sale or other documents evidencing title or rights of the City, 
and any and all other Records or documents pertaining to Contractor's operation under this Agreement, 
any insurance policies, bills of sale or other documents evidencing title or rights of the City, and any and 
all other Records or documents pertaining to the Designated Facilities, whether or not enillnerated herein, 
which are requested by the City or necessary or desirable for the ownership and operation of the 
Designated Facilities, which are then in possession of Contractor. Contractor further agrees to do all 
other things reasonably necessary to cause an orderly transition of the management and operation of the 
services provided by Contractor under this Agreement without detriment to the rights of the City or to the 
continued operation of such services. · 
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20. Provisions of Agreement Surviving Termination or Expiration 

. This Section and the following Sections of this Agreement shall survive tennination or expiration 
of this Agreement: 1, 5, 6. 7, 9, 10, 12 (except for 12.2.5), 14, 15, 16, 17, 18.2.18.3, 19.3, 20, 22.1, 23, 
24, 25, 26, 29, 38; 39., 43, 46, 47, 48, 49; 53, 54, 55, 56 and 57; and Appendix A Sections 1.3(b), 4.1, 5.2, 
12, 13.3, 15.1, 15.2, 15.7(1), 15.7(2), 15.10(7) and 15.11. · 

21. Conflict of Interest 

Through its execution of this Agreement, Contractor acknowledges that it is familiar with the 
provisions of §15.103 and Appendix C 8.105 of City's Charter and§ 87100 et seq. of the Government 
Code of the State of California, and certifies that it does not know of any facts which constitute a 
violation of said provisions. 

22. P,roprietary or Confidential Information 

22.1 Contractor understands and agrees that, in the performance of the work or services under 
this Agreement or in contemplation thereof, Contractor may have access to private or confidential 
information which may be owned or controlled by City and that such information may contain proprietary 
or confidential details, the-disclosure of which to third parties may be damaging to City .. Contractor 
agrees that to the extent permitted by law, all information disclosed by City to Contractor shall be held in 
confidence and used only in performance of the Agreement. Contractor shall exercise the same standard 
of care to protect such information as a reasonably prudent contractor would use to protect its own 
proprietary data. 

22.2 Contractor understands and agrees that the City's· Sunshine Ordinance (Administrative 
Code, Chapter 67) and the California Public Records Act (Gov. Code section 6250 et seq.), apply to the 
Agreement. Contractor shall cooperate with City in the compilation, copying and production of records 
in its custody that are subject to requests for public records. The City is not required to take any action, or 
to refuse to release information where to do so would violate applicable law. During the Tenn, the City 
will endeavor to provide Contractor reasonable notice of any request for public information that seeks 
disclosure of confidential or proprietary information that Contractor has provided to City under the 
Agreement and that Contractor has identified as confidential and proprietary. Contractor may at its option 
then take whatever legal steps it deems appropriate to protect said information from disclosure to the · 
public, but the Citjr shall have no further obligation to protect said information from disciosure. 
Contractor shall clearly identify to City all information that Contractor provides to City that it considers 
to be ·proprietary, trade secret or is otherwise protected from disclosure under the California Public 
Records Act, the City's Sunshine Ordinance and other applicable law. 

' 

23. Notices to the Parties 

Any insurance certificates or notices required under Sections 11, 12, 13, 15, 18, 19, 46 or 52 of 
the Agreement must be sent by first class, certified U.S. mail, postage pre-paid. All other written 
communications, unless otherwise indicated elsewhere in this Agreement, may be by first class U.S. mail, 
by email, 'or by fax, and shall be addressed as follows, or to such other address as designated by the 
parties in writing: 

To Contractor: San Francisco AutoReturn 
Attention: John Wicker, President and CEO 
450 7lh Street 
San Francisco, CA 94103 
;relephone: 415-626-3380 
Facsimile 4157626-3381 
Email: jwicker@autoretum.com 
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To City: 

24. Ownership of Results 

City and County of San Francisco 
Department of Parking and Traffic 
Attention: Steve Bell 
25 Van Ness Avenue, Suite230 
San Francisco, CA 94105 
Telephone: 415-554-9825 
Facsimile: 415-252-3272 
Email: steve.bell@sfgov.org 

Any interest of Contractor or its Subcontractors, in the Records prepared by Contractor or its 
subcontractors in connection with services to be performed under this Agreement, shall become the 
property of and will be transmitted to City. However, Contractor may retain and use copies for reference 
and as documentation of its experience and capabilities. To the extent that the use of proprietary software 
or other proprietary information or intellectual property is required to access or utilize the data contained 
in the Records, or that Contractor holds particular work practices or methods to be proprietary, Contractor 
hereby grants the City a perpetual, royalty-free, nonexclusive, nontransferable, limited license, to use and 
reproduce said proprietary information or intellectual property, solely for City's internal purposes related 
to the towing, storage, and disposal of abandoned and illegally parked vehicles. 

25. Works for Hire 

Subject to the limited license set out in Section 24 above, any artwork, copy, posters, billboards, 
photographs, videotapes, audiotap.es, systems designs, software, source codes, or any other original works 
of authorship of Contractor that are not Records, are proprietary to Contractor and shall not be considered 
works for hire as defined under Title 17 of the United States Code, and all copyrights in such works are 
the property of Contractor. 

26. .Audit and Inspection of Records 

26.1 · Records. Contractor shall maintain, in accordance with generally accepted accounting 
principles and business practices, all books, accounts and Records created in the performance of this 
Agreement in accordance with the requirements .of Appendix A. Such books, accounts and Records shall 
be maintained throughout the Term. of this Agreement at one of the Designated Facilities, or at 
Contractor's Headquarters Office; Records created or. maintained in.an. electronic fonnat shall be 
submitted monthly in an electronic form.at as specified by DPT, which may be an electronic database 
format Ol'. a static electronic form.at, such as PDF or an electronic format that atta~hes a date or time stamp· 
to each document and record entry· that cannot be erased or altered ContraCtor shall deliver said copy of 
the Records with the Monthly Management Report described in Appendix A, Section 13. 

Except as otherwise sp~ified herein, Contractor shall maintain Records related to this Agreement in a 
safe and secure locatimi available for inspection and copying by City for a period of five ( 5) years 
following termination of this Agreement. . 

26.2 City's Right to Inspect. Any duly authorized agent of City shall J;i.ave the right t~· 
examine, at any time during normal business hours, all books, accounts and Records, including computer 
records, of the type described above. 

26.3 Audit. Within sixty ( 60) days of the expiration .or termination of the Agreement, an 
independent auditor approved by the Controller shall conduct an audit of those records pertaining to 
Contractor's performance during the final year of this Agreement, inCluding a summary.report of prior 
annual audits conducted pursuant to Appe:qdix A, Section 12.6. Such audit shall include a review of all 
records involving the removal, ·impoundment and disposition of vehicles pursuant to this Agreement 
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·during the previous and cummt audit periods. All costs of such audits are to be paid by the Contractor. A 
certified copy of each such audit report shall be furnished promptly to DPT and the Controller not more 
than 120. days following the expiration of the Agreement. 

26.4 Retention of Records. Contractor shall retain all records of subcontracts, Employee 
payroll and benefits, tax assessments and payments, and those records and reports described in Sections 
10 and 26 pf this Agreement for a period of not less than four ( 4) years from date of termination of this 
Agreement. 

27. Subcontracting 

Except as specifically provided in this Agreement, Contractor shall not enter into any subcontract 
for the performance of all or any part of this Agreement for the acquisition of towing serviCes, security 
·services, vehicle handling or disposal services, auctioneer or appraisal services, Customer relations 
services or with any PEO Contractor without the prior written consent of the City, which consent shall not 
be unreasonably withheld Any attempt to enter into such a subcontract without such consent shall be 
null and void. Subject to the foregoing, this Agreement shall be binding upon, enforceable by, and shall 
inure to the benefit of any pennitted subcontractor. 

28. Assignment 

Contractor shall not assign or otherwise transfer this Agreement or any of Contractor's rights, duties or 
interest under this Agreemen,t without the prior written consent of the City. Any attempted assignment or 
transfer without such consent shall be null and void. Subject to the foregoing, this Agreement shall be 
binding upon, enforceable by, and shall inure to the benefit of the successors and permitted assigns of.the 
Contractor. 

29. Non-Waiver ofRights 

The .omission by either party at any time to enforce any defablt or right reserved to it, or to 
require performance of any of the terms, covenants, or provisions hereof by the other party at the time 
designated, shall not be a waiver of any such default or right to which the party is entitled, nor shall it in 
any way affect the right of the party to enforce such provisions thereafter. 

30. Earned Income Credit (EIC) Forms . 

Administrative Code Chapter 120 requires that employers provide their employees with IRS 
Form W-5 (The Earned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, as set 
forth below. Employers can locate these forms at the IRS Office, on the Internet, or anywhere that 
Feder~ Tax Forms can be found. 

30.1 Contractor shall provide EIC Forms to each Eligible Employee at each of the following 
times: (i) within thirty (30) days following the date on which this Agreement becomes effective (unless 
Contractor has already provided such EIC Fonl:ts at least once during the calendar year in which such 
effective date falls); (ii) promptly after any Eligible Employee is hired by Contractor; and (iii) annufilly 
between January 1 and January 31 of each calendar year during the Term of this Agreement. · 

30.2 Failure to comply with any requirement contained in Section 30:1.of this Agreement shall 
constitute a material breach by Contractor of the terms of this Agreement. If, within thirty (30) days after 

· Contractor receives written notice of such a breach, Contractor fails to cure such breach or, if such breach 
cannot reasonably be cured within such period of thirty (30) days, Contractor fails to commence efforts to 
cure within such period or thereafter fails to diligently pursue such cure to completion, the City may 
pursue any rights or remedies available under this Agreement or under applicable law. 

30.3 Any Subcontract entered into by Contractor shall require the subcontractor to comply, as 
to the subcontractor's Eligible Employees, with each of the terms of this section. 
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30.4 Capitalized terms used in this Section and not defined in this Agreement shall have the 
meanln.gs assigned· to such terms m Chapter 120 of the San Francisco Administrative Code. 

31. Minority/Women/Local Business Utilization; Liquidated Damages 

· 31.1 Compliance. Contractor understands and agrees to comply fully with fill applicable 
provisions of Chapter 12D.A ("Minority/Women/ Local Business Utilization Ordinance--IV'') of the San 
Francisco Administrative Cod11 set forth in the RFP, Contractor's Proposal and tltls Agreement, and agrees 
to include such provision8 :in all subcontracts (a8 defined in Section 27) made :in fulfillment of the 
Contractor's obligations under this Agreement. Said pro-visions are incorporated by reference and made a 
part of tltls Agreement as though fully set forth herein. Contractor's willful failure to comply with 
Chapter 12D .A is a material breach of contract. 

31.2 Enforcement. If Contractor willfully fails to comply with any of the provi_sions of 
Chapter l 2D .A set forth :in this Agreement pertaining to MBE or WBE participation, Contractor shall be 
liable for liquidated damages in an amount equal to Contractor's net profit on tltls Agreement, or 10% of · 
the total amount of tltls Agreement, or $1,000, whichever is greatest. City .may also impose other 
sanctions against Contractor authorized in Chapter 12D .A, :including declaring the Contractor to be 
irresponsible and ineligible to contract with the City for a period of up to five years or revocation of the 
Contractor's MBE or WBE certification. City will determine the sanctions to be imposed, including the 
amount of liquidated damages, after :investigation pursuant to §l2D.A.16(B). By entering into this 
Agreement, Contractor acknowledges and agrees that any liquidated damages assessed by City shall be 
payable to City upon demand. Contractor further acknowledges and agrees that any liquidated damages 
assessed may be withheld from any monies due to Contractor on any contract with City. Contractor 
agrees to maintain records necessary for monitoring its compliance with this Section 31 for a period of 
three (3) years following termination of this contract, and shall make such records available for audit and 
inspection by HRC or the C~ntroller upon request. . 

( 31.3 Subcontracting Goals. The MBE/WBE subcontracting participation goal for this 
contract is 12% of Gross Revenues.· Contractor shall fulfill this goal throughout the duration of this 
Agreement. Contractor shall not participate in any back contracting to the Contractor or lower-tier 
subcontractors, as defined in Chapter 12D.A, for any purpose inconsistent with ·the provisions of Chapter 
12D .A, its implementirig rules,and regulations, or: this Section. 

31.4 Subcontract Language lleq_uirements. Contractor shall include in all ·subcontracts with 
MBEs or WBEs made in fulfillment of Contractor's obligations under this Agreement, a provision. 
requiri:Ilg Contractor to compensate any MBE or WBE subcontractor for·damages for breach of contract 
or liquidated damages equal to 5% of the subcontract amount, whichever is greater, if ContractOr fails to 
comply with the requirements of this Section, unless Contractor received approval from City to substitute 
subcontract(lrs or to. otherwise modify the commitments in the bid or proposal. Such provisions shall also 
state that it is enforceable :in a court of competent jurisdictioJL Subcontracts shall require the 
subcontractor to maintain records necessary for monitoring its ".Ompliance with this Section 31 for a 
period of three (3) years followmg termination of this contract and to make such records available for 
audit and inspection by City upon request. · · 

31.5 Payment of Subcontractors. Contractor shall pay its subcontractors within thirty (30) 
days after receiving an :invoice or request for payment from a subcontractor, unless Contractor notifies 
City :in writing within ten (10) working days prior to receiving payment from the City that there is a bona 
fide dispute between Contractor and its subcontractor, in which case Contractor may withhold the 
disputed amount but shall pay the undisputed amount. 

32. Nondiscrimination; Penalties 

32.1. Contractor Shall Not Discriminate. In the performance of this Agreement, Contractor 
agrees not to discriminate against any Employee, City and Gounty employee working with such 

TOWING SERVICES MASTER AGREEMENT 

f~-f2of33 



. . 
contractor or subcontractor, applicant for employment with.such contractor or subcontractor, or against. 
any person seeking accommodations, advantages, facilities, privileges, services, or membership in all 
business, social, or other establishments or org~tions, on the basis of the fact or perception of a 
person's race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, 
gender identity, domestic partner status, marital status, disability or Acquired Immune Deficiency 
Syndrome or IIlV status (AIDS/HIV status), or association with members of such protected classes, or in 
retaliation for opposition to discrimination against such classes. 

32.2 N ondiscrlmination in Benefits. Contractor does not as of the date of this Agreement 
and will not during the Term of this Agreement, in any of its operations in San Francisco, on real property 
owned by San Francisco, or where work is being performed for the. City elsewhere in the United States, 
discriminate in the_ provision of bereavement leave, family medical leave, health benefits, membership or 
membership discounts, moving expenses, pension and retirement benefits or travel benefits, as well as 
any benefits other than the benefits specified above, between employees with domestic partners and 
employees with spouses, and/or between the domestic partners and spouses of such employees, where the 
domestic partnership has been registered with a governmental entity pursuant to state or local law 
authorizing such registration, subj eci: to the conditions set forth in § 12B.2(b) of the San Francisco 
Administrative Code. 

32.3 Condition to Contract. As a condition to this Agreement, Contractor shall execute the 
''Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits" form (form HRC-12.B-101) with 
supporting documentation and secure the approval of the form by the San Francisco Human Rights 
Commission. 

32.4 Incorporation of Administrative Code Provisions by Reference. The provisions of 
Chapters 12B and 12C of the San Francisco Administrative Code are incorporated in this Section by 
reference and inade a part .of this Agreement as though fully set forth herein. Contractor shall comply 
fully with and be bound by al1 of the provisions that apply to this Agreement under such Chapters, 
including but not-limited to the remedies provided in such Chapters. Without limiting the foregoing, 
Contractor understands. that pursuant to §12B.2(h) of the San Francisco Administrative Code, a penalty of 
$50 for each person for each calendar day during which such person was discriminated against·in 
violation of the provisions of this Agreement may be assessed against Contractor and/or deducted from 
any payments due Contractor. 

33. Mac:fJrid~ Principles-Northern Ireland 

Pursuant to San Francisco Administrative Code § 12F .5, the City and County of San Francisco 
urges companies doing business in Northern Ireland to move towards resolving employment inequities, 
and encourages such companies to abide by the MacBride Principles. The City and County of San· 
Francisco urges San Francisco companies to do business with corporations that abide by the MacBride 
Principles. -By signing below, the person executing this agreement on behalf of Contracfur acknowledges 
and agrees that he or she has read and understood this section. · 

34. Tropical Hardwood -and Virgin Redwood Ban 

Pursuant to § 804(b) of the San Francisco Environment Code, the City and.County of San 
Francisco urges contractors not to import, purchase, obtain, or use for any purpose, any tropical 
hardwood, tropical hardwood wood product, virgin redwood or virgin redwood wood product. 

35. Drug"Free Workplace Policy 

Contractor acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the 
unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is 
prohibite4 on City premises. Contractor-agrees that any violation of this prohibition by Contractor, its 
Employees, agents or assigns will be deemed a material breach of this Agreement. · 
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36. Resource Conservation , 

Chapter 5 of the San Francisco Environment Code ("Resource Conservation") is incorporated 
herein by reference. Failure by Contractor to comply with any of the applicable requirements of Chapter 
5 will be deemed a material breach of contract. 

37. Compliance with America:ns with Disabilities Act 

Contractor acknowledges that the Americans with Disabilities Act ("ADA") requires that 
programs, services and other activities provided by a public entity to the public, whether directly or 
through a contractor, must be accessible to the disabled public. Contractor further acknowledges its 
obligation to comply with the ADA and any other federal, state or local disability rights legislation. 
Contractor warrants that it will fulfill that obligation, and that it will not discriminate against disabled 
persons in the provision of services, benefits or activities pursuantto this Agreement.. 

38. Sunshine Ordinance 

38.l Documents Subject to Disclos.nre by the City. In accordance with San Francisco 
Administrative Code §67.24(e), contracts, contractors' bids, responses to solicitations and a~l other 
records of communications between City and persons or firms seeking contracts, shall be open to 
inspection immediately after a contract has been awarded: Nothing in this provision requires the 
disclosure of a private person or organization's net worth or other proprietary :financial data submitted for 
qualification for a contract or other benefit until and unless that person or organization is awarded the 
contract. or benefit. Information provided which is covered by this paragraph will be made available to 
the public by the City upon request. 

38.2 Documents Subject to Disclosure by Contractor. Contractor-agrees that it shall 
comply with. San Francisco Administrative Code § 67 .29-7( c ), the provisions of which are set out in full 
below: 

In any contract, agreement or permit between the City and any outside entity that 
authorizes that entity to demand any funds or fees from citizens, the City shall ensure that 
accurate records of each transaction are maintained in a professional and businesslike 
mapner.and are available to the public as public records under the provisions of this 
ordinance. Failure of an entity to comply with these provisions shall be grounds for 
terminating the contract or forimpos:ing a financial penalty equal to one-half of the foes 
derived under the agreement or permit during the period of ti,me when the failure was in 
effect .. Faili.lre of any Department Head :under this provision shall be a violation of this 
ordinance. This paragraph shall apply to any agreement allowing an entity to tow .or 
impound. vehicles in the City and shall apply to any agreement allowing an entity to 
collect any fee from any persons in any pre~al divyrsion program.:. 

Contractor's compliance with Section 67 .29-7( c) is a material term of the Agreement. 

38.3 . Public Records Requests from Public. If any member of the public communicates a 
public records request directly to Contractor, Contractor shall refer the requestor to DPT. In no event shall 
Contractor ·respond directly to a public records request or attempt to communicate a public records 
request to DPT on behalf of the requestor. DPT will work with Contractor, and Contractor shall 
cooperate with DPT to identify responsive records in Contractor's possession. If production of requested 
records involves significant staff time of Contractor, City in its sole discretion may elect to collect legally 
authorized fees from the requestor and credit some ornll of the fees to Contractor. 

39. ·Notification of Limitations on Contnlmtions 

This paragraph applies if this contract is in excess of $50,000 over a 12-month period or less and 
is for: (1) personal services;. or (2) the selling or furnishing of any material, supplies or equipment; or (3) 
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any combination of personal services and the selling or furnishing of any material, supplies or equipment. 
San Francisco Campaign and Governmental Conduct Code (the "Conduct Code") Section 3.700 et. seq., 
and San Francisco Ethics Commission Regulations 3. 710( a)-1 - 3. 730-1, prohibit the public officials who 
approved this contract from receiving: (1) gifts, honoraria, emoluments or pecuniary benefits of a value 
in excess of $50; (2) any employment for compensation; or (3) any campaign contn"butions for any 
elective office for a period of up to six years from individuals and entities who ate "public benefit 
recipients" of ~he contract. Public benefit recipients of the contract .are: (1) thlf individual, corporation, 
firm, partnership, association, or other person or entity that is a party to the contract; (2) an individual or 
entity that has a direct 10% equity, or direct 10% participation, or direct 10% revenue interest in that party 
at the time the public benefit is awarded; or (3) an individual who is a trustee, director, partner or officer 
of the contracting party at the time the public benefit is awarded. 

Contractor understands that any public official _who approved this contract may not _accept 
campaign contributions, gifts, or future employment from Contractor except as provid~d under the 
Conduct Code. Contractor agrees to notify any other individuals or entities that ;may be deemed "public 
benefit recipients" under the Conduct Code because of this contract. Upon request, Contractor agrees to 
furnish, before this contract is entered into, such information as any public official approving this contract 
may require in order to ~nsure such official's compliance with the Conduct Code. Upon request, the City 
agrees to provide, before this contract is entered into, Contractor with a list of public officials who, under 
the Conduct Code, approved this contract. Failure of any public official who approved this contract to 
abide by the Conduct Code shall not constitute a breach by either the City or Contractor of this contract. 
Notwithstanding anything ~o the contrary in this contract, neither party shall have the right to terminate 
the contract due to any failure by the other party to provide the information described in this paragraph. 

40. Requiring Minimum Compensation for Covered Employees 

Contractor agrees to comply fully with and be bound by all of the provisions of the Minimum 
Compensation Ordinance (MCO), as set forth in ~an Francisco Administrative Code Chapter 12P 
(Chapter 12P), including the remedies provided, and implementing gmdeUnes and rules. The proVisions 
of Chapter 12P are incorporated herein by reference and made a part of this ~eement as though fully set 
forth. The text of the MCO is available on the web at http://www.sfgov.org/oca/lwlh.htm. ·Capitalized 
terms used in this Section and not defined in this Agreement shall have the meanings assigned to such 
terms in Chapter 12P. Consistent with the reqcirements of the MCO, Contractor agrees to all of the 
following: 

40.1 For each hour worked by a ¢overed Employee during a Pay Period on work funded under 
the City contract during the Term of this Agreement, Contractor shall provide to the Covered Employee 
no less than the Minimum Compensation, which includes a nrinimum hourly wage and compensated and 
uncompensated time off consistent with the. requirements of the MCO. For the hourly gross 
compensation portion of the MCO, Contractor shall pay a rrrinimum of $10. 77 an hour begj.nning January 
1, 2005 and for the remainder of the term of this Agreement; provided, however, that Contractors that are 
Nonprofit Corporations or public entities shall pay a minimum of $9 an hour for the term of this 
Agreement. 

40.2 Contractor shall not discharge, reduce in compensation, or otherwise discriminate against 
any Employee for complaining to the City with regard to Contractor's compliance or anticipated 
compliance with the requirements of the MCO, for opposing any practice proscribed by the MCO, for 
participating in proceedings related to the MCO, or for seeking to assert or enforce any rights under the 
MCO by any lawful means. 

40.3 Contractor understands and agrees that the failure to comply with the requirements. of the 
MCO shall constitute a material breach by Contractor of the terms of this Agreement. The City, acting 
through DPT, shall determine whether such a breach has occurred. · 

. 40.4 If, within thirty (30) days after receiving written notice of a breach of this Agreement for 
violating the MCO, Contractor fails to cure such breach or, if such breach cannot reasonably be cured 
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within such period of thirty (30) days, Contractor fails to coinmence efforts to cure within such period, or 
thereafter fails diligently to pursue such cure to completion, the City, acting through the Contracting 
Department, shall have the right to pursue the following rights or remedies and any rights or remedies 
available under applicable law: 

40.4.1 The right to charge Contractor an amount equal to the difference between the 
Minimum Compensation and any compensation actually provided to a Covered Employee, together with 
interest on such amount from th~ date I:'ayment was due at the maximum rate then permitted by law; 

40.4.2 The right to set off~ or any portion of the amount described in Subsection 
40.4.1 of this Section against am.01mts due ~o Contractor under this Agreement; 

40.4.3 The right-to tenninate this Agreement in whole or in part; 

40.4.4· In the ~vent of a breach by Contractor of the covenant referred to in Subsection 
40.2 of this Section, the right to seek reinstatement of the Employee or to obtain other appropriate 
equitable relief; and 

40.4.5 The right to bar Contractor from entering into future contracts with the City for 
three (3) years. Each of the rights provided in Section 40.4 shall be exercisable individually or in 
combination with any other rights or remedies available to the City. Any amounts realized by the City 
pursuant to this subsection shall be paid to the Covered Employee who failed to receive the required 
Minimum Compensation. 

40.4.6 Contractor represents and warrants that it is not an entity that was set up, or is 
being used, for the purpose of evading the intent of the MCO. 

40.4. 7 . Contractor shall keep itself informed of the current requirements of the MCO, 
including increases to the hourly gross compensation due Covered Employees under the MCO, and shall 
provide prompt written notice to all Covered Employees of any increases in· compensation, as well as any 
written communications received by the Contractor from the City, which communications are marked to 
indicate that they are to be distributed to Covered Employees. 

40.4.8 Contractor shall provide reports to the City in accordance with any-reporting 
standards promulgated by the City under the MCO, including reports .on subcontractors. 

40A.9 The Contractor shall provide the City with access to pertinent records after 
receiving a written request from the City to do so and being provided at least five ( 5) business days to . 
respond. · 

40.4.10 The City may conduct random audits of Contractor. Random audits shall be (i) 
noticed in advance in writing; (ii) limited to ascertaining whether Covered Employees are paid at least the 
minimum compensation.required by the MCO; (iii) accomplished through an examination of pertinent 
records at a mutually agreed upon time and location within ten (10) days of the written notice; and (iv) 
limited to one audit of Contractor every two (2) years for the duration of this Agreement. Nothing in this 
Agreement is intended to preclude the City from investigating any report of an alleged violation of the 
MCO. 

40.4.11 Any subcontract entered into by Contractor shall require the subcontractor to 
comply with the requirements of the MCO and shall contain contractual obligations substantially the 
.same as those set forth in this Section. A subcontract for the purpose of this Section 40 means an 
agreement between the Contractor and a third party which requires the third party to perform all or a 
portion of the services covered by this Agreement. Contr~ctor shall notify the Departmen~ of 
Administrative Services when it enters into such a subcontract and shall certify to the Department of 
Administrative Services that it has notified the subcontractor of the obligations under the MCO and has 
imposed the requirements of the MCO on the subcontractor fu:ough the provisions of the subcontract. It 
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is Contractor's obligation to ensure that any subcontractors of any tier under this Agreement comply with 
the requirements of the MCO. If any subcontractor under this Agreement fails to comply, City may 
pursue any of the remedies set forth in this Section against Contractor. 

40.4.12 Each Covered Employee is a thlrd-party beneficiary with respect to the 
requirements of subsections 40.1 and 40.2 of this Section, and may pursue the following remedies in the 
event of a breach by Contractot of subsections 40. l and 40.2; .but only after the Covered Employee has 
provided the notice, participated in the administrative review hearing, and waited the twenty-one (21) day 
period required by the MCO. Contractor understands and agrees that if the Covered Empfoyee prevails in 
such action, the Covered Employee may be awarded: (1) ap. amount equal to the difference between the 
Minimum Compensation and any compensation actually provided to the Covered Employee, together 
with interest on such amount from the date payment was dile at the maximum rate then permitted hy law; 
(2). in the event of a breach by Contractor of subsections ·40.1 or 40.2, the 'right to seek reinstatement or to 

· obtain other appropriate equitable relief; and (3) in the event that the Covered Employee is the prevailing 
party in any legal action or proceeding against Contractor arising from this Agreement, the right to obtain 
all costs and expenses, including reasonable attorney's fees and disbursements, incurred by the Covered 
Employee. Contractor also understands that the l\4CO provides that if Contractor prevails in any such 
action, Contractor may be awarded costs and·expenses, including reasonable attorney's fees and 
disbursements, from the Covered Employee if the court determines that the Covered Employee's action 
was frivolous, vexatious or otherwise an act of ~ad faith. · 

41. Requiring Health Benefits for Covered Employees 

Unless exempt, Contractor agrees to comply fully with and be bound by all of the provisions of 
the Health Care Accountability Ordinance (HCAO), as set forth in San Francisco Ad:i:nlltistrative Cocie 
Chapter 12Q, including the remedies provided, and implementing regulations, as the same may be 
amended from time to time. The provisions of Chapter 12Q are :incorporated herein by reference and 
made a part of this agreement as though fully set forth. The text of the HCAO is available on the web at 
http://www.sfgov.org/oca/lwlh.htm. Capitalized term~ used in this Section and not defined in this 
agreement shall have the meanings assigned to such terms in Chapter 12Q. 

41.1 For·each Covered ~ployee, Contractor shall provide the appropriate health benefit set 
forth in Section 12Q.3 of the HCAO. If Contractor chooses.to offer the health plan option, suchhealth
plan shall meet the minimum standards set forth by the San Francisco Health Commission. 

. . 
41.2 Notwithstanding the above, if the Contractor is a small business as defined in Section 

12Q.3(d) of the HCAO, it shall have no obligation to comply with this Section 41.1 above. 

41.3 Contractor's failure to comply with the HCAO shall constitute a material breach of this 
Agreement. City shall notify Contractor if such a breach has occurred. If, within thirty (30) days after 
receiving City's written notice of a breach of this Agreement for violating the HCAO, Contractor. fails. to 
cure such breach or, if such breach cannot re!lsonably be cured ·within such period of thirty (30) days, 
Contractor fails to commence efforts to cure within such period, or thereafter fails diligently to pursue 
such cure to completion, City shall have the right to pursue the remedies set forth in 12Q.5(f)(l )-(5). Each 
of these remedies shall be exercisable individually or :ill combination with any other rights or remedies 
available to City. 

41.4 Contractor shall not discharge, reduce in compensation, or otherwise discriminate against 
any Employee for notifying City with regard to Contractor's compliance or anticipated compliance with 
the requirements of the HCA0, for opposing any practice proscribed by the HCAO, for participating in 
proceedings related to the HCAO, or for seeking to assert or enforce any rights under the HCAO by any 
lawful means. 

41.5 Contractbr represents and warrants that it.is not an entity that was set up, or is bei:rigused, 
for the purpose of evading the intent of the HCAO, . 
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41.6 Contractor shall keep itself fuformed of the current requirements of the HCAO. 

41.7 Contractor shall provide reports to the City in accordanee with. any reporting standards 
promulgated by the City under the HCAO, including reports on Subcontractors and Subtenants, as 
applicable. 

41.8 Contractor shall provide City with access to records pertaining to compliance with 
HCAO after receiving a written request from City to do so and being provided at least five business days 
to respond. · 

41.9 City may conduct random audits of Contractor to ascertain its compliance with HCAO. 
Contractor agrees to cooperate with City when it conducts such audits. 

42. First Source Hiring Program 

42.1 Incorporation of Administrative Code Provisions by Reference. The provisions of 
Chapter 83 of the San Francisco Administrative Code are incorporated in this Section by reference and 
m:ade a part of this Agreement as though fully set forth herein. Contractor shall comply fully with, and be 
bound by, all of the provisions that apply to this Agreement uµder such Chapter; including but not limited 
to the remedies provided therein. Capitalized terms used in this Section and not defined in this. 
Agreement shall have the meanings assigned to such terms in Chapter 83. 

42.2 First Source Hiring Agreement 

42.2.1 Contractor will comply with. First Source interviewing, recruitment and hiring 
requirements, which will provide the San Francisco Wark.force Development System with. the exclusive 
opportunity to initially provide Qualified Economically Disadvantaged lndividuals for consideration for 
employment for Entry Level Positions. The duration of the First Source interviewing requirement shall 
be ten (10) days, unless business necessity requires a shorter period of time. 

42.2.2 Contractor will comply with. requirements for providing timely, appropriate 
notification of available Entj Level Positions to the San Francisco Workforce Development System so 
that the System may train and refer an adequate pool of Qualified Economically Disadvantaged 
Individuals to participating Employers. 

. 42.2.3 Contractor agrees to use g~od faith efforts to comply with the First Source hlrlng 
requirements. A Contractor may establi.Sh its good faith. efforts by filling: 1) its first available Entry Level 
Position with a job applicant referred through the First Source Program; and, 2) fifty percent (50%) of its 
subsequent available Eritry Level Positions with job applicants referred through the San Francisco . 
Workforce Development System. Failure to meet this target, while not imputing bad faith, may result in a 
review of the Contractor's employment records. 

42.3 Hiring Decisions. Contractor shall make the final determination of whether an 
Economically Disadvantaged Individual referred by the System is "qualified" for the posit~on. 

42.4 Exceptions. Upon application by Employer, the First Source Hiring Administration may 
grant an exception to any or all of the requirements of Chapter 83 in any situation where it concludes that 
compliance with. this Chapter would cause economic hardship. 

42.5 Liquidated Damages. Violation of th.e requirements of Chapter 83 is subject to an 
assessment ofliquidated·damages in the amount of$2,070 for every new hire for an Entry Level Position 
improperly withheld from the first source hiring process. The assessment of liquidated damages and the 
evaluation of any ~efenses or mitigating factors shall be made by the FSHA. 
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43. Prohibition on Political Activity with City Funds 

In accordance with San Francisco Administrative Code Chapter 12.G, Contractor may not 
participate in, support, or attempt to influence any political campaign for a candidate or for a ballot 
measure (collectively, "Political Activity") in the performance of the services provided under this 
Agreement. Contractor agrees to comply with San Francisco Administrative Code Chapter 12.G and any 
implementing rules and regulations promulgated by the City's Controller. The terms and provisions of · 
Chapter 12.G are incorporated herein by this reference. In the· event Contractor violates the provisions of 
this section, the City may, in addition to any other rights or remedies available hereunder, (i) terminate 
this Agreement, and (ii) prohibit Contractor from bidding on or receiving any new City contract for a 
period of two (2)years. 

44. Preservative-treated Wood Containirig Arsenic 

As of July 1, 2003, Contractor may not purchase preservative-treated wood products containing 
arsenic in the performance of this Agreement unless an exemption from the requirements of Chapter 13 of 
the San Francisco Ellvironment Code is obtained from the Department of the Environment under Section 
1304 of the Code. The Term "preservative-treated wood containing arsenic" shall mean wood treated 
with a preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, including, 
but not limited to, chromated copper arsenate preservative, ammoniacal copper zinc arsenate preservative, 
or ammoniacal copper arsenate preservative. Contractor may purchase preservative~treated wood· 
products on the list of environmentally preferable alternatives prepared and adopted by the Department of 
the Environment. This provision does not preclude Contractor from purchasing preservative-treated 
wood containing arsenic for saltwater immersion. The Term "saltwater immersion" shall mean a 
pressure-treated wood that is used for construction purposes or facilities that are partially or totally 
immersed in saltwater. 

45. l\1odification of Agreement 

This Agreement may not be modified, nor may compliance with any of its terms be waived, 
except by written instrument executed and approved by Contractor and by the Director of Transportation, 
except where the approval of the Municipal Transportation Agency Board or the San.Francisco Board of 
Supervisors is required by applicable law, in which case, the approval of those agencies shall also be 
required. 

46. Administrative Remedy for Agreement Interpretation 

Should any question arise as to the meaning and intent of this Agreement, the question shall, prior 
to any other a,ction or resort to any other legal remedy, be referred to the Director of Transportation, who 
shall decide the true meaning and intent of the Agreement. 

47. Agreement Made in California; Venue · 

The formation, interpretation and performance of this Agreement shall be governed by the laws 
of the State of California. Venue for all litigation relative to the formation, interpretation and 
performance of this Agreement shall be in San Francisco. 

48. Construction. 

All paragraph, article, and section captions and headings contamed -in this Agreement are for 
· reference and convenience only and shall not be considered in construing the scope or meaning of this 

Agreement. Unless this Agreement specifically provides otherwise, it is to be construed in the following 
manner. 
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48.1 Syntax. Wheneve.r the context of this Agreement requires, the singular shall ID.elude the 
plural, the plural shall ID.elude the singular, the masculine shall include the feminine and the feminine 
shall ill.elude the masculine. 

48.2 References. Unless otherwise indicated, references to Articles, Sections and subsections 
are to Articles, Sections and subsections in this Agreement. 

49. Entire Agreement 

· This contract sets forth. the entire Agreement between the parties, and supersedes all other oral or 
written provisions. This contract may be modified only as provided in Section 45. 

This Agreement contains the entire agreement between the parties with respeqt to the· subject 
matter of this Agreement and any prior agreements, discussions or understandings, written or oral, are 
superseded by this Agreement and shall be of no force or effect. No addition or modification of any term 
or provision of this Agreement shall be effective unless set forth in writing and signed by the parties to 
this Agreement. 

50. Compliance with Laws 

Contractor shall keep itself fully informed of the City's Charter, codes, ordinances and 
regulations and of all state, and federal laws in any manner affecting the performance of this Agreement, 
and must at all times comply with such local codes, ordinances, and regulations and all applicable laws as 
they may be amended from time to time. Contractor shall comply and conform with al). laws and all 
governmental regulations, rules and orders that may from ti.me to time be put into effect relating to, 
controllID.g or limiting Contractor's performance under this Agreement or enjoyment of any rights or 
privileges granted hereby. Contractor shall secure all permits and licenses specifically required for 
Contractor's p~rformance under this Agreement (copies of which shall be promptly provided to City), and 
shall comply with all applicable laws and regulations relating to labor employed in and relating to 
Contractor's performance under this Agreement. Contractor shall not use or occupy the Designated 
Facilities in an unlawful, noisy, improper or offensive manner and shall use its best efforts to prevent any 
occupancy of the D~signated Facilities or use made thereof which is unlawful, noisy, improper or 
offensive or contrary to any law or ordinance applicable to them. Contractor shall not cause or maintain 
any nuisance in or about the Designated Facilities, and shall use its best efforts to prevent any person 
from domg so. Nor shall Contractor cause any rubbish, dirt or refuse to be placed in the streets, sidewalkS 
or alleys adjoining the Designated Facilities or to accumulate in the Designated Facilities. 

51. Services Provided by Attorneys 

Any services required under this Agreement that are to be provided by a law :firm or attorney 
must be reviewed and approved ill writing in advance by the City Attorney. No invoices for services 
provided by law :firms or attorneys, including, without limitation, as subcontractors of Contractor, will be 
paid unless the provider received advance written approval from the City Attomey. 

52. Unavoidable Delays 

Any prevention, delay or stoppage in. a party's performance of any part of this Agreement due to 
an Unavoidable Pelay shall excuse the performance of the party affected for a period of time or ·otherwise 
in a manner that bears a causal relationship and is in proportion to any such prevention, delay or stoppage. 

53. Severability 

Should the application of any provision of this Agreement to any particular facts or circumstances 
be f01md by a court of competent jurisdiction to be inv~d ·or _unenforceable, then (a) the validity of other 
provisions of this Agreement shall not be affected or impaired thereby, and (b) such provision shall be 
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enforced to the maximum extent possible so as .to effect the intent of the parties and· shall be reformed 
without further action by the parties to the extent necessary to make such provision valid and enforceable. 

54. Transition Period 

54.1 Notwith&tanding any other provision of this Agreement to the contrary, Contractor hereby 
agrees that it shall cooperate in good faith with City and with any contractor chosen by City pursuant to a 
competitive selection process to take over Contractor's obligations after the expiration of this Agreement, 
or any contractor designated by City to provide towing services following termination of this Agreement 
pursuant to § 19 herein, for the smooth and efficient transfer of those functions. 

54.2 Contractor agrees to take all actions as may be necessary or as the. City may direct for the 
protection and preservation. of any property related to this Agreement that is in the possession of 
C9ntractor and in which City has or may acquire an interest, including any environmental remediation 
required under Appendices C, D and E. Contractor acknowledges that City bas a vested interest for 
payment of fees for vehicles that Contractor has towed and/or is storing, and Contractor shall not impair 
said interest and shall take all actions reasonably necessary to safeguard City's interest in said towed and 
stored vehicles. 

54.3 Contractor shall remove any towed and/or stored vehicles from City property by the 
termination date and shall relocate said vehicles to a location approved by the City or (subject to City 
approval) authorize a successor contractor to serve as an agent of Contractor for purposes of condueting 
any lien sale auctions that may be required for disposal of such vehicles. 

54.4 Contractor shall provide City or any successor contractor with all information necessary, 
in a fonn approved by the City, to facilitate retrieval by the registered owner of any vehicle upon which 
Contractor holds a lien. ; 

54.5 If Contractor has implemented the Consolidation (as defined in Section 4) of the 
Customer Service Center and Primary Storage Facility as of the termination of this Agreement, .· 
Contractor agrees to assign all right, title and interest of Contractor in the 450 7th Street property to the 
City, subject to the payment terms specified in Appendix I, as part of the transition of towing operations 
to a successqr towing services contractor. 

55. Administration of Contract 

This Agreement shall be administered by and for the City by DPT. The Director of DPT shall, 
unless otherwise stated herein, have the authority to act for or on behalf of the City in the administration 
of this Agreement. 

56. Required Actions 

Contractor agrees to execute all instruments and documents and to take all actions as may be 
required or necessary in order to carry out the purposes and terms of this Agreement. 

57. Non-impairment of City-Owned Towing Equipment and Facilities 

Nothing contained in this Agreement shall be deemed to prohibit, limit or otherwise restrict the 
use and operation by City of City-owned towing equipment or storage facilities, or the procurement by 
City of towing services for City-owned vehicles. 
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IN WI'J;NESS WHEREOF, THE PARTIES HERETO HA VE EXECUTED TIDS 
AGREEMENT ON THE DAY FIRST MENTIONED ABOVE. 

CITY 

Recommended by: 

~= -~"-"---BONDM.YEE . 
Acting Director 
Department of Parking and Traffic 

, SrfuART 5-UNSifcNE . 
/J,._cting Direc~or of Transportation 
M1:®cipal Transportation Agency 

Approved as to Form: 

DENNIS J. HERRERA 
City Attorney 

BYcli~l~ 
Christiane Hayashi 
Deputy City Attorney 

MTAB Resolution Number: (}5-(J{.5 
Date: \flt/C~ 
Attest: /;?-I~ 
Roberta Boomer · 
Secretary, . 
Municipal Transportation Agency Board . 

CONTRACTOR 

By signing this Agree!Uent, I certify that I comply 
with the requirements of the Minimum · 
Compensation .Ordinance, which entitles Covered 
Employees to certain minimum hourly wages and 
compensated and uncompensated time off. 

I have read and understood paragraph 33, the City's 
Statement urging companies do:ing bus:iness :in 
Northern Ireland to move towards resolving 
employment :inequities, encourag:ing compliance 
with the MacBride Principles, and urging San 
Francisco companies to do business· with 

~L&~ciples. 

J WICKER . 
President and CEO 
TEGSCO, LLC, 
d.b.a. -San Francisco AutoReturn 
450 7th .. Street ' 
San Francisco, CA 94103 
Phone No.: 415-626-3380 
EmployerIDNo.: 01-0688299 
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LIST OF APPENDICES 

A. Scope of Work 

B. Services ~d Standards (Operations Plan) 

Appendix A/Scope of Work Elements: 

§ 2.6: 
§ 4.6(a): 
§ 5J(e): 
§ 5.2(d): 
§ S.2(a): 
§ 8.2(b): 
§ 8.2(c): 
§ 8.3: 

. § 8.4: 
. § 8.5:· 
§1L3: 
§ 11.4: 

Tow Service Plan 
Police.Department Procedures 
Customer Service Manual 
Claims/Complaint Processing Plan 
List of Approved Subcontractors. 
Subcontractor Compensation Plan 
Subcontractor Performance Standards 
Employee Training Pian , 
Policy and Procedure Manual 
Staffing Plan . 
Security Plan 
Personal Property Plan 

Appendix D/Pier 70 Premises Management Elements (see Appendix C, §14(k)). 

1. Pollution Prevention Plan· · 
2. Utilities Maintenance Plan 
3. Pier70 Premi.ses Maintenance Pian 
4. Facility plan 

· 5. Public Auction Plan 

C. 2005 DPT-Port MOU 

D. . Pier 70 Property License 

E. 415 7th Street and 850 Bryant Street Property License .. 

F. PEO Contracts 

G. Letter of Credit 

H. Rate Schedule 

I. · Consolidated Facility Payment Schedule 
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Introduction Form 
By a Member of the Board of Supervisors or the Mayor 

Time stamp 

I hereby submit the following item for introduction (select only one): or meeting date 

~ 1. For reference to Committee. (An Ordinance, Resolution, Motion, or Charter Amendment) 

D 2. Request for next printed agenda Without Reference to Committee. 

D 3. Request for hearing on a subject matter at C01mnittee. 

D 4. Request for letter beginning "Supervisor inquires" 

D 5. City Attorney request. 

D 6. Call File No. from Committee. 

D 7. Budget Analyst request (attach written motion). 

D . 8. Substitute Legislation File No, ~' -----~ 
D 9. Reactivate File No. I.__ _____ _, 

D 10. Question(s) submitted for Mayoral Appearance before the BOS on 

a.se check the appropriate boxes. The proposed legislation should be forwarded to the following: 

D · Small Business Commission D Youth Commission D Ethics Collllllission 

D Planning Commission . D Building Inspection C01m11ission 

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form. 

Sponsor(s): 

I Supervisor Wiener 

Subject: 

Extending the Agreement for Towing and Storage Services 

The text is listed below or attached: 

Resolution amending the towing agreement with TEGSCO, dba San Francisco AutoReturn, for a te1111 of eight 
months, from August 1, 2015 to March 31, 2016. 

For Clerk's Use Only: 

2623 



File No. 150689 
FORM SFEC-126: 

NOTIFICATION OF CONTRACT APPROVAL 
.. ampa1gn an ovemmenta on uct o e (S F C d G 1 C d C d § 1 126) 

City Elective Officer Information (Please print clearly.) 

Name of City elective officer(s): City elective office(s) held: 
Members, Board of Supervisors Members, Board of Supervisors 

Contractor Information (Please print clearly.) 
Name of contractor: Auto Return 

John Wicker (CEO and Board Member); Kacy Rozelle (Board Member), Robert Reddy (Board Member), Gene Washington 
(Board Member), George Hoyem (Board Member),Raymond Krouse (CFO). 

Contractor address: 375 Alabama Street, Suite 300, San Francisco, CA 94110 

Date that contract was approved: July 19, 2005 I Amount of contracts: $ See comments below 
(By the SF Board of Supervisors) 

Describe the nature of the contract that was approved: 
Contractor provides towing, storage, lien sale and auctions services for illegally parked and abandoned vehicles on behalf of 
the SFMTA and the SFPD. 
Comments: 
This is a revenue contract; SFMTA does not pay the contractor for services. The contractor collects a fee from the public for 
towing services; and in addition, has paid the SFMTA for administrative (PCOs, etc.) and referral fees, and an annual 1 % of 
gross revenue for all monies collected. As ofFY2013, this amount totals $58,982,284. 

This contract was approved by (check applicable): 

Dthe City elective officer(s) idi;mtified on this form 

0 a board on which the City elective officer(s) serves: San Francisco Board of Supervisors 
Print Name of Board 

D the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority 
Board; Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island 
Development Authority) on which an appointee of the City elective officer(s}identified on this form sits 

Print Name of Board 

Filer Information (Please print clearly.) 
Name of filer: Contact telephone number: 
Angela Calvillo, Clerk of the Board ( 415) 554-5184 

Address: E-mail: 
City Hall, Room 244, 1 Dr. Carlton B. Goodlett Pl., San Francisco, CA 94102 Board.of.Supervisors@sfgov.org 

Signature of City Elective Officer (if submitted by City elective officer) Date Signed 

Signature of Board Se.cretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed 

2624 


