File No. 150788 Committee Item No. _ 4
Board Item No. 2

COMMITTEEIBOARD OF SUPERVISORS
AGENDA PACKET CONTENTS LIST

Committee: Land Use and Transportation Date November 9, 2015

Board of Supervisors Meeting Date Qecember !, 2015

Cmte Board

Motion

Resolution

Ordinance

Legislative Digest

Budget and Legislative Analyst Report
Youth Commission Report
Introduction Form
Department/Agency Cover Letter andlor Report
Memorandum of Understandmg (MOU)
Grant Information Form

Grant Budget

Subcontract Budget
Contract/Agreement

Form 126 - Ethics Commission

Award Letter

Application

Form 700

Vacancy Notice

Information Sheet

Public Correspondence

]
[

OO OO OO ORISR ]
OO OO OO OO e e

o
—
L
m
A

(Use back side if additional space is needed) -

Etonpmic Impoct Report

Planning, Commiseiomn Motion Nog. 10450 £ 12459 (MMRP)
Planning, Commission Resolution No. 1a<iels

Developmert Aoreement

Memorandum of Understonding,

Nohee of Public Hearing

O TRRREXIX|
OO

Completed by': Alisa Somera Date _November 6, 2015
Completed by: ___ Miso gomerar Date November 12,2015 -
667




© o ~N oo o b~ W N -

N N N N N N — - — -~ - - — — — N
[@)] LN w N - o © [o0) ~l » a B w N - o

AMENDED IN COMMITTEE
FILE NO. 150788 . 11/8/2015 ORL::NANCE NO.

[Development Agreement - 5M Project, LLC - Fifth and Mission Project]

Ordinance approving é Development Agreement between the City and County of San
Francisco and 5M Project, LLC, a Delaware limited liability company, for the Fifth and
Mission Project at the approximétely 4-acre site located at Fifth Street between Mission
and Howard Streets, with various public benefits including a minimum percentage of
affordable housing; making findings under the California Environmental Quality Act,
findings of confofmity with the General Plan, and with the eight priority policies of
Planning Code, Section 101.1(.b); approving the use of Impact Fées and Exactions for
affordable housing and other commun'ity benefits, as set forth in the Development
Ag'reement, and waiving any cdnflicting provision in Planning Code, Article 4, or
Administrative Code, Article 10; authorizing the acquisition of real property at

967 Mission Street for affordable housing; and confirming compliance with or waiving
certain provisions of Administrative Code, Chapters 14B and 56, and ratifying certain

actions taken in connection therewith.

NOTE: - Additions are sm,qle underlzne ztalzcs Times New Roman
deletions are
Board amendment additions are double-underlined underlmed

Board amendment deletions are smkeﬂehpeugh—neFma#

Be it ordained by the People of the City and County of San Francisco:

Section 1. Project Findings. The Board of Supervisors makes the following findings:
(a)  California Government Code Section 65864 et seq. authorizes any city, county,
or city and county to enter into an agreement for the development of real property within the

jurisdiction of the city, county, or city and county.

A Mayor Lee
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(b)  Chapter 56 of the San Francisco Administrative Code ("Chapter 56") sets forth
certain procedures for the processing and approval of development agreements in the City
and County of San Francisco (the "City").

(c)  5M Project, LLC, a Delaware limited liability cbmpany (“Developer”) owns and
operates the nearly 4-acre area generally between Mission, Fifth 'and Howard Streets
composed of 8 buildings and 7 surface parking lots on 22 parcels, containing approximately
317,700 gross square feet of existing office and commercial uses and approximately 219
parking spaces, including the historic Dempster Printing Building and Chronicle Building (the
"Project Site").

(d) Develéper filed an application with the City's Planning Department for apkproval
of a development agréement relating to the Projecf Site (the "Development Agreement")
under Chapter 56. A copy of the Development Agreement is on file with the Clerk of the
Board in File No. 150788.. Developer also filed applications with the Department for certain
activities described in Exhibit B to the Development Agreement (together with the
Development Agreement, the "Project”).

(e) The Project is a mixed use development that recognizes the transit-rich location
for housing and employment on the Project Site, including office, residential, retail, cultural,
educational, open space, parking and related uses. Specifically, the Project includes up to
807,600 gross square feet of office uses (including ground floor uses), up to 821,300 gross .
square feet of residential uses (including both rental and ownership units), approxima‘gely
68,700 gross square feet of other active ground floor uses, and collectively up tb 1,697,600
gross square feet of new construction and renovated existing building space, with
approximately 331 463-associated vehicle parking spaces in three subterranean levels,

approximately 429 Class 1 bicycle parking spaces, approximately 66 Class 2 bicycle parking

Mayor Lee
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spaces, and approximately 59,500 square feet of public and private open space, all as more
particularly described in the Development Agreement. |

1) | Concurrently with this Ordinance, the Board is taking a number of actions in
furtherance of the Project, as generally described in the Development Agreement, including
Exhibit | to the Development Agreement.

(@)  The Project is anticipated to generate an annual average of approximately 1,200
constructionAjobs and, upon completion, approximately 3,150 net new permanent jobs and an
approximately $12,100,000 annual increase in general fund revenues to the-City. In addition
to the significant housing, jobs, urban revitalization, and economic benefits to the City from the
Proj.ect, the City has determined that development of the Project under the Development
Agreement will provide additional benefits to the public that could not be obtained through
application of existing City ordinances, regulatibns, and policies. Additional public benefits to
the City from the Project include: the creation of affordable housing units anticipated to equal
{o-thirty-three forty percent (4033%) of the total market rate housing units for thé Prbject; a
workforce program; community benefits fees; the rehabilitation of the Chronicle and Dempster
Printing Buildings; and the retention of the Camelline Building, all as further described in the
Development Agreement. The Development Agreement will eliminate uncertainty in the City's
land use planning for the Project and secure orderly deVelopment of the Project Sites.

Section 2. CEQA Findings.

On September 17, 2015, by Motion No. 19458, the Planning Commission cértiﬁed as
a‘dequate, accurate and complete the Final Environmental Impact Report ("FEIR") for the
Project pursuant to the California Environmental Quaiity Act (California Public Resources
Code Section 21000 et seq.) ("CEQA"). A copy of Planning Commission Motion No. 19458 is |
on file with the Clerk of the Board of Supervisors in File No. 150788. Also on September 17,
2015, by Motion No. 19459, the Planning Commission adopted findings, including a statement

Mayor Lee .
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of overriding considerations (the “CEQA Findings”) and a Mitigation Monitoring and Reporting
Program (‘“MMRP"). Said Motion is on file with the Clerk of the Board of Supervisors in File

No. 150788. On November 17, 2015, the Board of Supervisors, in Motion No.

affirmed the decisions of the Planning Cpmmission to certify the FEIR and rejected the appeal
of the FEIR certification. Copies of the Planning Commission Motion No. 19458 and Board of

Supervisors Motion No. are on file with the Clerk of the Board of Supervisors in File
Nos. 150788 and .. In accordance with the actions contemplated herein, this Board

has reviewed the FEIR and related documents, and adopts énd incorporates by reference as
though fully set forth herein the CEQA Findings, including the statement of overriding
considerations, and the MMRP. .

Section 3. General Plan and Planning Code Section 101.1(b) Findings.

(a) The Board of Supervisors finds that the Development Agreement will serve the

. public necessity, convenience and general welfare for the reasons set forth in Planning

Commission Resolution No. 19466 and incorporates those reasons herein by reference.
(b) The Board of Supervisors finds that the Development Agreement is in conformity

with the General Plan, as proposed to be amended and when effective, and the eight priority

policies of Planning Code Section 101.1 for the reasons set forth in Planning Commission

Resolution No. 19480. The Board hereby adopts the findings set forth in Planning
Commission Resolution No. 19460 and incorporates those findings herein by reference.
Section 4. Development Agreement.

- (@) The Board of Supervisors approves all of the terms and conditions of the
Development Agreement, in substantially the form on file with the Clerk of the Board of
Supervisors in File No. 150788.

(b) The Board of Supervisors approves and authorizes the execution, delivefy and

performance by the City of the Development Agreement as follows: (i) the Director of

Mayor Lee .
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F’Ianning and (other City officials listed thereon) are authorized to execute and deliver the
Development Agreement and consents thereto, and (ii) the Director of Planning and other
applicable City officials are authorized to take all actions reasonably necessary or prudent to
perform the City's obligations under the Development Agreement in accordance with the
terms of the Development Agreement. Without limiting the foregoing, the Director of the
Mayor’s Office of Housing and Community Development is authorized to execute and perform
all City obligations undér the Transfer Agreement attached to the Development Agreement for
the potential acquisition of certain real property located at 967 Mission Street, or, in the
alternative, to accept funds to be used for affordable housing as set forth in the Transfer
Agreement. The Director of Planning, at his or her discretion and in consultation with the City
Attorney, is authorized to enter into any additions, amendments or other modifications to the
Development Agreement that the Director of Planning determines are in thé best interests of
the City and that do not materially increase the obligations or liabilities of the City or materially
decrease the benefits to the City as provided in the Development Agreement.

SectionIS. Board Authorization and Appropriation.

By approving the Develobment Agreement, including its Exhibits, the Board of
Supervisors authorizes the Controller and City Departments to accept the funds paid by
Developer as set forth therein, to maintain separate accounts or subaccounts as
contemplated therein, and to appropriate and use the funds for the purposes described
therein. The Board expressly approves the use. of the Impact Fees and Exactions for
affordable housing, art and other community benefits, as set forth in Exhibits D and H to the
Development Agreement, and waives or overrides any provision in Article 4 of the City
Planning Code and Article 10 of the City Administrative Code that would conflict with the uses
of these funds as described in the Development Agreement, including without limitation City

P'Ianning Code Sections 411.6, 413.10, 415:5, 429.3, 429.5 and City Administrative Code

Mayor Lee
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Section 10.100-29. The Boardi further authorizes the /acquisition of the real property at 967
Mission Street in accordance with the Transfer Agreemenf.

Section 6. City Administrative Code Conformity.

The Development Agreement shall prevail in the évent of any conflict between the
Development Agreement and City Administrative Code Chapters 14B and 56, and without
limiting the generality of the foregoing Clause, for purposes of the Development Agreement
only, the provisions of City Administrative Code Chapters 14B and 56 are waived or its
provisions deemed satisfied as follows:

(a) The Project comprises nearly four acres and is the type of large multi-phase and/or
m{bixed—use devélopment contemplated by the City Administrative Code and therefore is |
hereby deemed to satisfy the provisions of Chapter 56, Section 56.3(g).

(b) The provisions of Development Agreement Section 4.4 and the Workforce
Agreement attached to the Development Agreement as Exhibit F shall apply in lieu of the
provisions of City Administrative Code Chapter 14B, Section 14B.20 and Chapter 56,
Section 56.7(c). | 1 .

(c) The provisions of the Development Agreement regarding any amendment or
termination, including those relating to "Material Change," shall apply in lieu of the provisions
of Chapter 56, Section 56.15.

(e) The provisions of Chapter 56, Section 56.20 have been satisfied by the
Memorandum of Understanding between Developer and the Mayor's Office of Economic and
Workforce Development for the reimbursement of City costs, a copy of which is on file with the
Clerk of the Board of Supervisors in File No. 150788.

Seétion 7. Chapter 56 Waiver; Ratification.

(a) In connection with the Development Agreement, the Board of Supervisors finds

that the requirements of Chapter 56, as modified hereby, have been substantially complied

Mayor Lee ]
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with and waives any procedural or other requirements of Chapter 56 if and to the extent that
they have not been strictly complied with. -

(b) All actions taken by City officials in preparing and submitting the Development
Agreement to the Board of Supervisors for review and consideration are hereby ratified and
confirmed, and the Board of Supervisors hereby authorizes all subsequent action to be taken
by City officials consistent with this Ordinance.

Section 8. Effective and Operative Daté.

This ordinance shall become effective 30 days from the date of passage. This
Ordinance shall become operative only on (and no rights or duties are affected until) the later

of (a) 30 days from the date of its passage, or (b) the date that Ordinance

Ordinance , and Ordinance have become effective. Copies of said

Ordinances are on file with the Clerk of the Board of Supervisors in File No. 150787 & 150932

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

Charlgg Sullivan
Deputy City Attorney
n:\financ\as201511400039\01060417.doc

Mayor Lee :
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FILE NO. 150788

REVISED LEGISLATIVE DIGEST‘
(11/9/2015, Amended in Committee)

[Development Agreement - 5M Project, LLC - Fifth and Mission Project]

Ordinance approving a Development Agreement between the City and County of San
Francisco and 5M Project, LLC, a Delaware limited liability company, for the Fifth and
Mission Project at the approximately 4-acre site located at Fifth Street between Mission
and Howard Streets, with various public benefits including a minimum percentage of
affordable housing; making findings under the California Environmental Quality Act,
findings of conformity with the General Plan, and with the eight priority policies of
Planning Code, Section 101.1(b); approving the use of Impact Fees and Exactions for
affordable housing and other community benefits, as set forth in the Development
Agreement, and waiving any conflicting provision in Planning Code, Article 4, or
Administrative Code, Article 10; authorizing the acquisition of real property at 967
Mission Street for affordable housing; and confirming compliance with or waiving
certain provisions of Administrative Code, Chapters 14B and 56, and ratifying certain -
actions taken in connection therewith.

Backdround Information
Existing Law

California Government Code section 65864 ef seq. (the Development Agreement Statute”)
and San Francisco Administrative Code Chapter 56 (“Chapter 56”) authorize the City to enter
into a development agreement regarding the development of real property.

. Amendmeﬁts to Current Law

This ordinance approves a development agreement between the City and County of San
Francisco and 5M Project, LLC (“Developer”) in accordance with the Development Agreement
Statute and Chapter 56. The development agreement would provide to Developer the right to
develop the project site as described in the development agreement. There are no proposed
amendments to Chapter 56.

Background Information

Under the development agreement, Developer will attain the vested right to develop the
proposed project on the nearly 4-acre site located between Mission, Fifth and Howard Streets.
The proposed project is a mixed-use development of new construction and renovated existing
buildings, with 3 new buildings and 4 retained buildings, and contains up to 1,697,600 gross
square feet (“gsf”) of building space. The project includes up to 821,300 gsf of residential
uses (approximately 690 units), 807,600 gsf of office uses, 59,500 square feet of open space

BOARD OF SUPERVISORS 675 : Page 1



FILE NO. 150788

and approximately 331 483 vehicle parking spaces, 429 Class 1 bicycle spaces and 66 Class
2 bicycle spaces. The term of the development agreement is 15 years.

By approving the ordinance, the Board would approve the use of impact fees and exactions
for affordable housing and other community benefits, as set forth in the development
agreement, and would waive any provision in Planning Code Article 4 and Administrative
Code Article 10 that would conflict with the described uses. Accordingly, initial funds paid by
Developer would be applied toward the creation of affordable housing and later funds would
be applied toward transportation and other benefits. The Board is also confirming compliance
with Administrative Code Chapters 14B and 56 or waiving any conflicting provision.

The Director of the Mayor's Office of Housing and Community Development would be
authorized to acquire certain real property located at 967 Mission Street for the development
of affordable housing, or in the alternative, to accept funds to be used for affordable housing
as set forth in a transfer agreement that is attached to the development agreement.

By separate legislation, the Board is considering a number of actions in furtherance of project,
including the approval of amendments to the City’s General Plan, Planning Code and Zoning
Map. .

n:\financ\as2015\1400039\01060414.docx.  *
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11115 | 11/16/2015
supervisor Yee Amendments  [CHILDCARE Rev)]

1. SM DA Project Description Amendment: Child Care alternative N-1 use:
Amend Development Agreement to add the following new Section 7.9:

"7.9° Chlld Care Use. Provided all Subsequent Approvals and gpplicable operating and
licensing and other requirements as may be necessary are first obtained, Developer shall use
good faith efforts to lease approximately 3,000 square feet of the N-1 Building active ground
floor area to-a qualified non-profit child care operator at a.cost not exceeding landlord's actual
costs (which shall not in any event exceed actual operating and tenant improvement costs
reasonably allocated to similar child cares facilities in sirhilar buiildings). Devdoper shall
commence efforts to erigage such a qualified operator no less than one year prior to the N-1
Building anticipated completion date, which shall include efforts stich-as outreach to existing
qualified non-profit child care operators and organizations. In connection with any such child
care use, the portion of the open space immediately adjacent to the N-1 Building as may be
requlrcd for applicable licensing reqmrements may be used for the child care facility. If, despite
Developer's good faith efforts to do so, (1) a qualified non-profit operator has not been engaged
or (2) Subsequent Approvals or licensing and operating requirements are not obtained within six
(6) months of the issuance of a certificate of occupancy for the N-1 Building, then this obhgatlon
shall terminate. Upon any termination of the child care use, the open space that was used for the
chlld care facility will become part of the adjacent opcn space area accessible to the public.”

-2, SM SUD Amendment:

Insert the following at the end of 5M SUD Section 249.74(d)(T)(A):

-"Any open space used to satisfy child care use licensing or other requirements may be used in

calculating residential and non-remdentlal open space requn:ements within the Dlstnct "

13674.001 3237641v7
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SUPLM%W kjm A‘YY\CY] dmef\-—lhs [M&tYCOUItWESt]

Construct Mary Court West with first Building.

Add the following new paragraph 8 to Development Agreement Exhibit B (Project D§scription):

b

Mary Court West.

a. Notwithstanding the foregoing provisions for construction of Mary Court West
_ (approx. 14,600 sf), in connection with the construction of Building H-1, the Parties agree that if
the Building H-1 is not constructed first (as is currently anticipated), then Mary Court West will
be constructed when the first new Building, i.e., either Building H-1, M=2 or N-1, is construeted,

and shall be completed before the issuance of the first certificate of occupancy for that first
Building;

'b. The City shall credit each subsequent new Building required to provide open
space in accordance with the SM SUD with the amount of open space constructed (or to be
constructed pursuant to a permit), to the extent such preceding open space exceeds the open
space requlred to be provlded for such new Building.

i

‘Develop mert A—Srecm.m-l'.

(Bl No, 150168)

13674001 2299274v2 Lofs
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11/16/2015
[$800,000 to FCHD (Rev)]

Increase FCHD fimding from $300,000 to $800.000.

Delete Development Agreement Section 4.1.1(i) and insert the following at the end of
Section 4.1.1:

In addition to the 5SM Community Benefit Fee, at the time of issuance of the first
construction documett for the H-1 Building, Developer shall contribute Eight Hundred
Thousand Dollars ($800,000) to MOHCD for the SOMA Community Stabilization Fund (as
defined in and subject to the procedures of Planning Code section 418.7) to fund consultant work
and other studies or measures in furtherance of adopting a Filipino Cultural Heritage District
("ECHD"), and to fund programs for direct service and space stabilization to implement and
support the FCHD of which not less than Five Hundred Thousand Dollars shall be allocated to
such implementation and support programs. All funds and grants must be distributed by
MOHCD in accordance with the requirements of MOHCD and the SOMA Community -
Stabilization regulations and policies including, where applicable, a competitive process. All
expenditures must first be approved by the City's Board of Superv1sors in accordance with
Planning Code séction 418 7. :

(Fle . 15708)
Development Agm+

13674.001 33060873 . ; 2oty
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' 11/12/2015
[$1m Youth Funds to SOMA Stabilization]

Direct speciﬁed y outh funds to MOHCD for SOMA Community Stabilization Fund.

Amend introductory paragraph of Development Agreement Exhibit C (Y outh Development) as
follows:

Developer shall make contributions to support youth development in the total amount of
$4.000,000 3;500,000 (Four Three-Million Five Hundred Theusand Dollars) (the "Youth: e
Development Funds") Of this amount, (1) $1,000,000 (One Millioni Dollars) shall be paid to
the City’s Depattment of Children, Youth and Families ("DCYF"), (2) $1,500,000 (One Million
Five Hundred Thousand Dollars) shall be paid to MOHCD, and (3) -1—000—099351 500,000 (One

Million Five Hundred Thousand Dollars) of the Project's. Impact Fees and Exactions payable to . .

the Downtown Park Fund shall be paid to the City’s Department of Parks and Recreation

© ("““RecPark"”) and - allocated as provided below. The Youth Development Funds shall be paid to ‘:

DCYF, MOHCD arid RecPark, respectrvely, in the amounts and on or before the dates spemﬁed _.

‘ m Exlubrt D and allocated as set forth in thls Exhibit.

Amend paragraph 2(a) as Exhrbrt C as follows:

Non—Proﬁt Capital Funds The. MOHCD funds shall be pend in the amount and at the
time set forth in Exhrbrt D, and dasmbuted allocated by MOHCD ‘to the SOMA Commumgy
Stabilization Fund 3% F n-Fund either as a lump $um or in

mstallments to be used o nly for drrect service or space stabrhzatron in areas such as for capital -
rmprovements orgamzatlonal expansion and/or building acquisition within the SoMa impact

" area identified in Attachment 1 so as to provide facilities for yotith and family orgamzatron or

orgamzatrons and which fac111t1es may also serve as a site for civic gatherings and ncrghborhood

‘programming. Con51derat10n will be given to organizations with a demonstrated track record of

providing financial expertise, supplying grants and technical. assistance to youth and family

serving non-profit organizations asts-and-cultural-institutions in SoMa (including those that target. ) - -

high risk and/or drsadvantaged populations) that are seekmg to acquire permanently affordable
program and office space. All funds and grants must be distributed by MOHCD in accordance
with the requirements of MOHCD and the- SOMA Commumtv Stabilization re gulatlons and

'pohcres mcludmg where applicable, a competltlvgprocess All expendrtures must first be

approved by the City’ s Board of Supervrsors m accordance wrth Plannmg Code SCCthn 418 7.

_Amend paragraph 3(a) as Exhibit C as follows

Gene Friend Recreation. Center and Manalo Draves Park. The Developer's Downtown Park

"Fund contnbutlon shall be paid at the times provided in Exhibit D. RecPark will use no lessthan. -
$1,000,000 (One Million Dollars) of thesé funds to support renovations and upgrades to the'Gene . ~ °
; Frrend Recreahon Center and the adJ acent outdoor play area located at 270 Sixth Street and '

(the "GFRC") and the balance for improvements te

at elther the GFRC or Manalo Draves Park.

\spclproj\csulliva\moed\Sm\nov 17 changes\youth funds.docx
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11/12/2015
[Workforce Funds to SOMA Stabilization]

Direct §pe<§iﬁea workforce funds to MOHCD for SOMA Community Stabilization Fund.

P
N\
N
. =8 < Retain $1.5 million of Workforce Job Readiness and Training Funds, but amend references in
bt T Exhibit F (Workforce Agreement) from OEWD to MOHCD, and allocate funds for distribution -
B ‘g through the SOMA Commumty Stabilization Fund. '
g
(o)
-
Y
oN
- P

Delete paragraphs 3 (ICT Internships), 4 (TechSF ~ICT Training Program) and 5 (Specialized
Construction Tramtng) of Exhibit F, and replace with the following as a new paragraph 3:

SOMA Stabilization Furid's Economlc Advancement for Families and Individuals. Approxlmately

dedicated to MOCHD's program for economic advancement for families and individuals.

$1,000,000 (One Million Dollars) of the Workforce Job Readiness and Training Funds shall be - "

MOHCD's and the SOMA Stabilization Fund's economic advancement program brings together =~

legal services, case management, adult educational support, support for transitional age youth,

financial literacy and asset building, social capital development, and strategic linkages throngh

. neighborhood and com'mun'ity centers to maximize individual .and family economic self-

LI sufficiency. Priority shall be given to those services which help individual and families overcome

L barriers and enable them to access services, often those services which other City departments
. have also pnonuzed : :

nispelprof\csullivamoed\Sminov 17 changes\workforce.docx
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11/16/2015
[Supplemental Community Benefits Fee]

Add Supplemental Community Benefits Fee.

Add the following to the Development Agreement Definitions Section 1:

"SM Supplemental Community Benefits Fee means an amount equal to $1.41 per square

foot of gross square feet of floor area (as defined in Planning Code Section 102) of
commercial or residential uses (exclusive of Emstmg Uses) of the N-1 Building and
H-1 Building as same is set forth in the applicable Approval and shall be payable at the
_time of issuance of the certificate of ¢ occupancy for the applicable Building."

Add the following at the end of Development Agreement Section 4.1.1:

"Developer shall pay the 5M Supplemental Community Benefits Fee and a sum equal to
$1,000,000 (One Million Dollars) to the Office of Community Investment and
Infrastructure ("OCII") on or before the dates provided in the Community Benefits
Schedule attached hereto as Exhibit D, which shall be allocated to the Yerba Buena _
Gardens Separate Account for capital expenditures, the operation and mainténance of the
. public use areas of Yerba Buena Gardens and for no other purpose. If OCII'shall have
- ceased to-exist for any reason whatsoever, then all such amounts shall be paid to the

. Clty n

(File'No. 150785 )
Development A%m-}'

13674.001 3304966v3
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DRAFT 13/8A4511/17/15

RECORDING REQUESTED BY
CLERK OF THE BOARD OF SUPERVISORS
OF THE CITY AND COUNTY OF SAN FRANCISCO

(Exempt from Recording Fees
Pursuant to Government Code

Section 27383)

AND WHEN RECORDED MAIL TO:

Angela Calvillo

Clerk of the Board of Supervisors

City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

13674.001 3307475v12

DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO

AND 5M PROJECT, LLC
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DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
| AND 5M, LLC

THIS DEVELOPMENT AGREEMENT dated for reference purposes only as of this
day of ‘ , 2015, is by and between the CiTY AND COUNTY OF SAN FRANCISCO,
a political subdivision gnd municipal corporation of the State of California (the "City"), acting
by and through its Planning Department, and SM Project, LLC, a Delaware limited liability
company ("Developer"), pursuant to the authority of Section 65864 et seq. of the Caiifornia
Government Code and Chapter 56 of the Administrative Code. The City and Developer are also
sometimes referred to individually as a "Party" and together as the "Parties". Capitalized terms
not defined when introduced shall have the meanings given in Article 1.

RECITALS

This Agreement is made with reference to the following facts:

A. Developer owns and operates the nearly 4-acre area generally between Mission,
Fifth and Howard Streets _composed of 8 building and 7 surface parking lots on 22 pércels,
containing approximately 317,700 gross square feet of existing office and commercial uses and
219 parking spaces, including the historic Dempster Printing Building, Camelline Building and
San Francisco Chronicle Building, all located on the real property mofe particularly described on
Exhibit A (the "Project Site"). |

| B. The Developer proposes a mixed use development that recognizes the transit-rich

location for housing and employment on the Project Site, including office, residential, retail,

cultural, educational, open space, parking and related uses. Specifically, the Project includes up
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to 807,600, gross square feet of office uses (including ground floor uses), up to 821,300 gross
square feet of residential uses (including both rental and ownership umits), approximately 68,700
gross square feet of other active ground floor uses, and collectively up to 1,697,600 gross square
feet of new construction and renovated existing building space, approximately 331 associated
parking spaces in three subterranean levels, approximately 429 Class 1 bicjrcle parking spaces,
approximately 66 Class 2 bicycle parking spaces, and approximately 59,500 square feet of public
and private open space, all as more particularly described on Exhibit B (the "Project").

| C. The Project is anticipated to generate an annual average of approximately 1,200
construction - jobs during construction and, upon completion, approgimately 3,150 net new
permanent jobs, and an approximately $12,100,000 annual increase in general fund revenues to
the City.

D. In order to strengthen the public planning process, encourage private participation
in comprehensive planning, and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Section 65864 et seq. (the "Development
Agreement Statute"), which authorizes the City to enter into a development agreement with any
person having a legal or equitable interest in real property regarding the development of such
property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the
Administrative Code ("Chapter 56") establishing procedures and requirements for entering into
a development agreement pursuant to the Development Agreement Statute. The Parties are
entering into this Agreement in accordance with the Development Agree.ment Statute and
Chapter 56.

E. In addition to the significant housing, jobs, urban revitalization, and economic

benefits to the City from the Project, the .City has determined that as a result of the development
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of the Project in accordance with this Agreement additional clear benefits to the public will
accrue that could not be obtained through épplication of existing City ordinances, regulations,
and policies. Major additional public benefits to the City from the Project include an increase in
affordable housing that exceeds that otherwise required and is anticipated to equal forty percent
(40%) of the total market-rate housing for the Project; a robust workforce commitment,
community benefits fees, and the rehabilitation of the Chronicle and Dempster Printing
Buildings; and the retention of the Camelline Building; each as further described in.this
Agreement.
F. It is the intent of the Parties that all acts referred to in this Agreement shall be
* accomplished in a way as to fully comply with the California Environmental Quality Act
(California Public Resources Code Section 21000 ef seq.; "CEQA"), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 ef seq.); "CEQA Guidelines"), the
Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
other applicable Laws in effect as of the Effective Date. This Agreement does not limit the
City's obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding the Project, or the Developer's obligation to comply with all
applicable Laws in connection with the development of the Project.

G. The Final Environmental Impact Report ("FEIR") prepared for the Project and
certified by the Planning Commission on September 17, 2015, together with the CEQA findings
(the "CEQA Findings") and the Mitigation Measures adopted concurrently therewith and set
forth in the MMRP, comply with CEQA, the CEQA Guidelines, and Chapter 31 of the

| Administrative Code. The FEIR thoroughly analyzes the Project and Project alternatives, and

the Mitigation Measures were designed to mitigate significant impacts to the extent they are
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susceptible to feasible mitigation. On , 2015, the Board of Supervisors, in Motion No.

, affirmed the decisions of the Planning Commission to certify the FEIR and

rejected the appeal of the FEIR certification. The information in the FEIR and the CEQA
Findings were considered by the City in connection with approval of this Agreement.
H.  On September 17, 2015, the Planning Commission held a public hearing on this
~Agreement and the Project, duly noticed and conducted under the Development Agreement
Statute and Chapter 56. Following the public hearing, the Planning Commissio‘n adopted the
CEQA findings and determined among other things that the FEIR thoroughly analyzes the
P_roject, and the Mitigation Measures are designed to mitigate significant impacts to the extent
they are susceptible to a feasible mitigation, and further determined that the Project and this
Agreement will, as a whole, and taken in their entirety, continue to be consisteﬁt with the
objectives, policies, general land uses and programs specified in the General Plan, as amended,
. and the Planning Principles set forth in Section 101.1 of the Planning Code (together the
"General Plan Consistency Findings"). The information in the FEIR and the CEQA Findings -
has been considered by the City in connection with this Agreement.

L On , 2015 the Board of Supervisors, having received the Planning
Commission's recommendations, held a public hearing on this Agreement pursuant to the
Development Agreement Statute and Chapter 56. Following the public hearing, the Board made
the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the
General Plan Consistency Findings [and adopted Resolution Nos. |-

J. On ' , 2015, the Board adopted Ordinance Nos. ,

amending the Planning Code, Zoning Map, and General Plah, and adopted Ordinance No.

, approving this Agreement (File No. ) and authorizing the Planning
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Director to execute this Agreement on behalf of the City (the "Enacting Ordinance"). The

Enacting Ordinance took effect on 2015.

Now therefore, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties agree as follows:

AGREEMENT

1. DEFINITIONS
In addition to the definitions set forth in the above preamble paragraph, Recitals and
elsewhere in this Agreement, the following deﬁnitions'shall épply to this Agreement:
| 1.1 "SM Community Benefit Fee" means an amount equal fo eight dollars -
thirty-five cents ($8.35) per square foot of new gross floor area as defined in Planning Code
Section 102 of commercial or residential uses (exclusive of Existing Uses) as same is set forth
in the applicable Approval.

1.2 "SM Supplemental Community Benefits Fee" means an amount equal

to $1.41 per square foot of eross square feet of floor area (as defined in Planning Code

Section 102) of commercial or residential uses (exclusive of Existing Uses) of the N 1
Building and H 1 Building as same is set forth in the applicable Approval and shall be payable

at the time of issuance of the certificate of occupancy for the applicable Building.

K]

13 12-"5SM SUD" means Planning Code Section 249.74 as adopted by the
Board in Ordinance No. . | |
14  1+3—"Administrative Code" means the San Francisco Administrative
Code.
L5 14-"Affiliate” or "Affiliates" means an entity or person that directly or

indirectly controls, is controlled by or is under common control with, a Party (or a managing
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partner or managing member of a Party, as the case may be). For purposes of the foregoing,
"control" means the ownership of more than fifty percent.(50%) of the equity interest in such
entity, the right to dictate major decisions of the entity, or the right to appoint fifty perceﬂt (50%)
or more of the managers or directors of such entity. |

1.6  15-"Agreement" means this Development Aéeement, the Exhibits which

have been expressly incorporated herein and any amendments thereto.

Ty

17  16-"Applicable Laws" has the meaning set forth in Section 5.2 (where

not capitalized, "applicable Law" has its plain meaning and refers to Laws as otherwise defined

herein).

1.8  17-"Approvals" means the City approvals, entitlements, and permits
listed on Exhibit I.

1.9 1—.8—"Assignment and Assumption Agreement" has ﬁe meaning set forth
in Section 12.2.

110 J:79—"Bac'kup Payment" has the meaning set forth in the Housing
Program. |

1.11 +10-"BMR units" has the meaning set forth in the Housing Program.

112 +31-"Board of Supervisors" or "Board" means the Board of Supervisors

of the City and County of San Francisco.
1.13  +312-"Building" or "Buildings" means each of the existing, modified and

new buildings on the Project Site, as described in the Project Description attached as Exhibit B.

1.14 133-"CEQA" has the meaning set forth in Recital F.
115 +34-"CEQA Findings" has the meaning set forth in Recital G.
1.16 1+35-"CEQA Guidelines" has the meaning set forth in Recital F.
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1.17 Hé—"Chapter 56" has the meaning set forth in Recital D.

1.18 +17-"City" means the City as defined in the opening paragraph of this
Agreement. Unless the context or text specifically provides othefwise, references to the City
means the City acting by and through the Planning Director or, as necessary, the Planning
Commission or the Board of Supervisors.

1.19 ER8-"City Agency" or "City Agencies{' means the City departments,
agencies, boards, commissions, and bureaus that execute or consent to this Agreement, or are
controlled by persons or commissions that have executed or consented to this Agreement, that’
have subdivision or other permit, entitlement or approval aluthority or jurisdiction over
development of the Project, or any improvement located on or off the Project Site, inciuding,
without limitation, the City Administrator, Planning Depértment, Mayor’s Office of Housing and
Community Develoi)ment ("MOHCD"), Office of Economic and Workforce Development
("OEWD"), SFMTA, DPW, DBI, together with any successor City agency, department, board,
or commission. Nothing in this Agreement shall affect fhe exclusive jurisdiction under the
City’s Charter of a City department that has not approved or consented to this Agreément in
connection with the issuance of a Subsequent Approval.

120 1+319-"City Attorney's Office" means the Office of the City Attorney of
the City and County of San Francisco.

'@ +20-"City Costs" means the actual and reasonable costs incurred by a
City Agency in preparing, adopting or amending this Agreement, in performing its obligations or
defending its actions under this Agreement or otherwise contemplated by this Agreement, as

determined on a time' and materials basis, including reasonable attorneys' fees and costs but

excluding work, hearings, costs or other activities contemplated or covered by Processing Fees;
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provided, however, City Costs shall not include any costs incurred by a City Agency in
connection with a City Default or which are payable by the City under Section 9.6 when

Developer is the prevailing party.

{—y

|

2

N

+23+-"City Parties" has the meaning set forth in Section 4.7.

123 122-"City-Wide" meaﬁs all real property within the territorial limits of
the City and County of San Francisco, not including any property owned or controlled by the
United States or by the State of California and therefore not subject fo City regulation.

1.24 %—"Cémmence Construction" means groundbreaking in connection

with the commencement of physical construction of the applicable Building foundation, but

specifically excluding the demolition or partial demolition of existing structures.

125 124"Community Benefits" has ﬁe meaning set forth in Section 4.1.
1.26 125"Costa-Hawkins Act" has the meaning set forth in Section 5.11. .
1.27 126"Default" has the meaning set forth in Section 9.3.

1.28 127 "Dempster Building" has the meaning set forth in Exhibit B.

129 128-"Dempster MOU" has the meaning set forth in Section 3.2.2.

130 1+29-"Design for Development" means that certain SM Design for

Development adopted by the City Planning Commission by Resolution No. on

2015 as same may be amended from time to time.

131 139-"Developer" has the meaning set forth in the opening paragraph of
this Agreement, and shall also include any and all successor Transferees of all or any part of the
Project Site during the Term.

1.32 +31"Development Agreement Statute" has the meaning set forth in

Recital D, as in effect as of the Effective Date.
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133 132-"DPW" means the San Francisco Department of Public Works.

134 133-"Effective Date" ilas the meaning set forth in Section 2.1.

135 +34-"Enacting Ordinance" has the meaning set forth in &egijca_ij i

136 135-"Excusable Delay" has the meaning setlforth in Section 11.5.2.

137 136"Existing Standards" has the meaning set forth in Section 5.2.

1.38 137-"Existing Uses," means all existing lawful uses of the existing

" Buildings and improvements (and including, without limitation, pre-existing, non-conforming
uses under the Planning Code) on the Project Site as of the Effective Date, as the same may be

modified by the Approvals and any Subsequent Approvals.

139 138-"Federal or State Law Exception" has the meaning set forth in
S;action 5.6.

1.40 139-"FEIR" has the meaning set forth in Recital G.

141 +40-"Finally Granted" means (i) any and all applicable appeal periods

for the filing of any administrative or judicial appeal challenging the issuance or effectiveness of
any of the Approvals, this Agreement or the FEIR shall have expired and no such appeal shall
have been filed, or if sﬁch an administrative or judicial appeal is filed, the Approvals, this
Agreement or the FEIR, as applicable, shall have been upheld by a final decision in each such
appeal without adverse effect on the applicable Approval, this Agreement or the FEIR and the
entry of a final judgment, order or ruling upholding the applicable Approval, this Agreement or
the FEIR and (ii) if a referendum petition relating to this Agreement is timely and duly circulated
and filed, certified as valid and the City holds an election, the date the election results on the
ballot measure are certified by the Board of Supervisors in the manner provided by the Elections

Code reflecting the final defeat or rejection of the referendum.
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142 14+-"Future Changes to Existing Standards" has the meaning set forth
in Section 5.3.

1.43 +42-"General Plan Consistency Findings" has the meaning set forth in
Reci’;al H.

1.44 +43—"Housing Program" means the Affordable Housing Program
attached hereto as Exhibit E.

1.45 i—.44—"Impact Fees and Exacﬁons" means ény fees, contributions, special

taxes, exactions, impositions and dedicationsl charged by the City in connection with the
development of Projects, including but not limited to transportation and transit fees, child care
requirements or in-lieu fc;,es, housing (including affordable housing) requirements or fees,
dedication or reservation requirements, and obligations for on-or off-site improvements. Impact
Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special
assessments or school district fees, SFPUC Capacity Charges and any fees, taxes, assessments
impositions imposed by Non-City Agencies, all of which shall be due and payable by Developer
as and when due in accordance with applicable Laws.

1.46 +45-"Law(s)" means the Constitutioh and laws of the United States, the
Constitution and laws. of the State of Califomia; the laws of the City and County of San
Francisco, and any codes, statutes, rules; regulations, or executive mandates thereunder; and any

State or Federal court decision (including any order, injunction or writ) thereunder. The term

"Laws" shall refer to any or all Laws as the context may require.

[
BN
i~

+46-"Litigation Extension" has the meaning set forth in Section 11.5.1.

[y
5N
o0

+47"Losses” has the meaning set forth in Section 4.7.

N‘
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149 148 "Material Change" means any modification that would materially
alter the rights, benefits or obligations of the City or Developer under this Agreement that is not
consistent with the SM SUD or the Design for Development ‘or that (1) extends the Term,
(ii) changes the permitted uses of the Project Site, (iii) decreases the Community Benefits,
(iv) increases the maximum height, density, bulk or size of the Project, (vii) changes parking
ratios, or (viii) reduces or changes the Impact Fees and Exactions.

1.50 4—.49—"Mitigati6n Measures" means the mitigation measures (as defined
by CEQA) »app.licable to the Project as set forth in the MMRP or that are necessary to mitigate
adverse'environmental impacts identified through the CEQA process as part of a Subsequent

Approvél.

[y

Sl 1:56-"MMRP" means that certain mitigation monitoring and reporting

program attached hereto as ExhibitJ.

s

i

S

[\

1-51-"Mortgage" means a mortgage, deed of trust or other lien on all or

part of the Project Site to secure an obligation made by the applicable property owner.

—t
N

3 152-"Mortgagee" means a person or entity that obtains title to all or part

|

of the Project Site as a result of foreclosure proceedings or conveyance or other action in lieu

thereof, or other remedial action.

154 153-"Municipal Code" means the San Francisco Municipal Code.

155 +54Intentionally left blank.

1.56 +55"Non-City Agency" has the meaning set forth in Section 7.3.

1.57 1+56"Non-City Approval" has the meaning set forth in Section 7.3.

1.58 157—"OEWD" means the San Francisco Office of Economic an&

H‘

Workforce Development.
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1.59 1-58-"Official Records" means the official real estate records of the City
and County of San Francisco, as maintained by the City's Assessor-Recorder's Office.

159—"Party" and "Parties" has the meaning set forth in the opening

1.60
paragraph of this Agreement.
1.61 1:60-"Planning Code" means the San Francisco Planning Code.
1.62 1:61+"Planning Commission" means the Planning Commission of the

City and County of San Francisco.

—

.63 1-62-"Planning Department" means the Planning Department of the City

|

and County of San Francisco.

1.6

EEN

+:63-"Planning Director" means the Director of Planning of the City and
County of San Francisco.

1.6

)

1:64-"Processing Fees" means the standard fee imposed by the City upon
the submission of an application for a permit or approval,.which is not an Impact Fee or
Exaction, in accordance with the City practice on a City-Wide basis.

1.66 3:65-"Project" means the mixed use development project as described in

Recital B and Exhibit B and the Approvals, together with Developer's rights and obligations

under this Agreement.

—

.6

[~

1:66-"Project Site" has the meaning set forth in Recital A, and as more
particularly described in Exhibit A._
1.68 1-67"Public Health and Safety Exception" has the meaning set forth in

Section 5.6.

1.69 168 Intentionally left blank.
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+69—"SFMTA" means the San Francisco Municipal Transportation

170

Agency.
1.71 +76-"SFPUC" means the San Francisco Public Utilities Commission.
172 +FA-"SFPUC Capacity Charges" means all water and sewer capacity

and connection fees and charges payable to the SFPUC, as and when due in accordance with the-
applicable City requirements.

1 72-"Subdivision Code" means the San Francisco Subdivision Code.

—t

i

|8

-
NaN

7

1+73-"Subdivision Map Act" means the California Subdivision Map Act,
California Government Code § 66410 ef seq.

1.75 +74—"Subsequent Approval" means any other land use approvals,
entitlements, or permits from the City other than the Approvals, that are consistent with the
Approvals and that are necessary or advisable for the implementation of the Project, including
without limitation, demolition permits, grading permits, site permits, Building permits, lot line
adjustments; sewer and water connectidn permits, major and minor encroachment permits, street
and sidewalk modifications, street improvement - permits, permits ﬁo alter, certificates of
occupancy, transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot
line adjustments, and re-subdivisions. A Subsequent Approval shall also include any amendment
to the foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals
that are sought by Developer and approved by the City in accordance with the standards set forth
in this Agreement.

1.76 +75-"Term" has the meaning set forth in Section 2.2.

1.77 +76-"Third-Party Challenge" has the meaning set forth in Section 7.4.

13674.001 3307475v42 ﬂ) 0



DRAFT $1/8A511/17/15

1.78 +7#7"Transfer Agreement" means that certain Agreement for Transfer of
Real Estate attached as Schedule 2 of Exhibit E for the transfer of certain property' outside the
Project Site from Developer to the City to be used by the City for the development of affordable
housing or to fund the development of affordable housing, as may be determined by City, as
further described in the Housing Program. |

1.79 178 "Transfer," "Transferee" and "Transferred Property" have tile
meanings set forth in Sections 12.1, and in all events excludes (1) a transfer of membership
interests iﬂ Developer or any Transferee, (2) grants of easement or of occupancy rights for
existing or completed’ Buildings or other improvements (including, without limitation, space
leases in Buildings), (3) the placement of a Mortgage on the Proj ect Site, and (4) a transfer of the
Dempster Building and a transfer under the Transfer Agreement in accordance with this

Agreement.

1.80 179-"Transportation Program" means the transportation progrém set
forth in Exhibit G.
1.81 1380-"Vacation Ordinance" has the meaning set forth in Exhibit I.
1.82 1381-"Vested Elements" has the meaning set forth in Section 5.1.
1.83 182-"Workforce Agreement" means the Workforce Agreement attached
hereto as Exhibit F.

2. EFFECTIVE DATE; TERM
2.1 Effective Date. This Agreement shall take effect upon the later of (i) the
full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting

Ordinance is effective and operative ("Effective Date™).
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2.2 Term. The term of this Agreement shall commence upon the Effective
Date and shall continue in full force and effect for fifteen (15) years thereafter unless extended or
earlier terminated as provided herein ("Term"); provided, however, (i) the Term shall be
extended for each day of a Litigation Extension, and (ii) Developer shall have thé right to
terminate this Agreement with respect to a parcel upon completion of the Building within thdt
parcel, and the Community Benefit Programs and other improvements tied to that Building, as
set forth in Section 7.1. The term of any conditional use permit, any tentative Subdivision Map
and any subsequent subdivision map shall be fér the longer of (i) the Term (as it relates to the
applicable parcel) or (i) the term otherwise allowed under the Subdivision Map Act.

3. GENERAL RIGHTS AND OBLIGATIONS

3.1 Development of the Project. Developer shall have the vested right to

devellop the Project in accordance with and subject to the provisions of this Agreement and the
City shall consider and process all Subsequent Approvals for development of the Project in
accordance with and subject to the provisions of this Agreement. The Parties acknowledge that
Developer has obtained all Approvals from the City required to commence construction of the
Project, ofher than any required Subsequent Approvals and that Developer may proceed in
accordance with this Agreement with the construction and, upon completion, use and occupancy
of the Project as a matter of right, subject to the attainment of any required Subsequent
Approvals and any Non-City Approvals.

3.2 Transfer of Properties. In connection with the Project, Developer will:

3.2.1 transfer certain real property located off of the Project Site to the
City in accordance with the Transfer Agreement (or alternatively pay to the City the Backup

- Payment); and
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3.2.2 transfer certain real property, referred to as the Dempster Building
located on the Project Site at 447 Minna Street, to the Community Arts a;ld Stabilization Trust
("CAST") or to another nonprofit organization (or to the City), as set forth in Section 7.8 and
Exhibit H, to be used for arts, and other cultural and community purposes when and as described
in the Memorandum of Understanding (the "Dempster MOU") entered into by Developer and
CAST, dated July 5, 2015. The Dempster MOU shall not be materially amended with respect to
tile rights, obligations and conditions to the transfer or use of the Dempster Building; as
described in Section 7.8 below, without the prior review and written approval of City, acting by
and through its Director of Planning, which approval shall not be unreasonably withheld or
delayed.

4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS
TO DEVELOPER'S PERFORMANCE

. 4.1 Community Benefits Exceed Those Required by Existing Ordinances and

Regulations. The Parties acknowledge and agree that the development of the Project in
accordance with this Agreement provides a number of public benefits to the City beyénd those
achievable through existing Laws, including, but nbt limited to, those set forth in this Article 4
(the "Community Benefits"). Thé City acknowledges and agrees that a number of the
Community Benefits would not be otherwise achievable without the expre;:s agreement of
Developer under this Agreement. Developer acknowledges and agrees that, as a result of the
benefits to Developer under this Agreement, Developer has received good and valuable
consideration for its provision of the Community Benefits, and that the City would not be willing
to enter into this Agreement without the Community Benefits. Payment or delivery of each of

the Community Benefits is tied to a speéiﬁc Building as described in the Community Benefits
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Schedule attached as Exhibit D or as described elsewhere in this Agreement. Upon Developer’s
Commencement of Construction, the Community Benefits obligations tied to that Building shall
survive the expiration or termination of this Agreement to the date of completion of the
appﬁcable Community Benefit. Time is of the essence with respect to the completion of the
Community Benefits.

4.1.1 Community Benefits. Developer shall provide the following

Community Benefits (collectively, the "Community Benefit Programs"):
| (a)  the SM Community Benefit Fee;
(b)  the Housing Program benefits as further described in
Exhibit E;
(¢)  the Workforce Agreement benefits including the Workforce
Jobs Readiness Training as further described in Exhibit F;
(d)  the Transportation Program benefits as further described in

Exhibit G;

(e) the transfer of the Dempster Building to CAST, as
described in Section 3.2.2 and in Section 7.8;

® the Arts Program benefits as described in Section 5.4.2.1

and Exhibit H;

(gj the Youth Development Program benefits, as described in
Exhibit C; |

[0:)] @)  a One Million Dollar

(81,000,000) contribution to the City’s Real Property Director for cépital improvemenfs to and -
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associated technical studies for the San Francisco Old Mint building at the time and as provided

in Exhibit D; and

In addition to the SM Community Benefit Fee, at the time of issuance of the first
construction document for the H-1 Building, the Developer shall contribute Eight Hundred
Thousand Dollar ($800.000) to MOHCD for: the SOMA Community Stabilization Fund (as
defined in and subject to the D rocedures of Planning Code séction 418.7) to fund consultant work
and other studies or measures in furtherance of adopting a Filipino Cultural Heritage District
("FCHD"), and to fund programs for direct service and space stabilization to implement and
support the FCHD of which not less than Five Hundred Thousand Dollars shall be allocated to
such implementation and support programs. All funds and grants must be distributed by
MOHCD in accoréance with the requirements of MOHCD and the SOMA Community
Stabilization regulations and policies including, where applicable, a competitive process. All
expenditures must first be approved by the City's Board of Supervisors in accordance with

Planning Code section 418.7.

Developer shall pay the SM Community Benefits Fee or complete each of the
Community Benefits on or before the dates provided in this Agreement (including the
Community Benefits Schedule attached hereto as Exhibit D) and the Approvals. Any payments

or property received by the City as part of the Community Benefits shall be used by the City as
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described in this Agreement. Upon Developer’s request, the City shall provide to Developer

evidence of the use of the funds by the City consistent with the requirements of this Agreement.

Develoger shall pay the SM Supplemental Community Benefits Fee and a sum equal to
$1.000.000 (One Million Dollars) to the Office of Community Investment and Infrastructure
("OCII" on or before the dates provided in the Community Benefits Schedule attached hereto as |
Exhibit D, which shall be allocated to the Yerba Buena Gardens Separate Accoﬁnt for capital
expenditures, the operation and maintenance of the public use aréas of Yerba Buena Gardens and
for no other gu@osé. If OCII shall have ceased to exist for any reason whatsoever, then all such

amounts shall be paid to the City.

4.2 Conditions to Performance of Community Benefits.  Developer's

obligation to perform Community Benefits is expressly conditioned upon each and all of the
following conditions precedent:

(@)  All Approvals shall have been Finally Granted;

(b)  The City and any applicable Non-City Agency shall have
performed or granted any and all of their respective actions, approvals or authorizations and/or
issueld such permits or licenses required in order to permit Developer to Commence Construction
of the Building or Project component to which Community Benefit applies, and same shall have
been Finally Granted except to the extent that such actions, approvals or authorizations, or
pefmits or licenses have not been performed or granted due to the failure of Developer to timely
initiate and then diligently and in good faith pursue such actions, approvals, authorizations or
issuances; and

(©) Developer shall have obtained all Subsequent Approvals

necessary to Commence Construction of the applicable Building to which the Community
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Benefit or Project component applies, and same shall have been Finally Granted, except to the
extent that such Subsequent Approvals have not been obtained or Finally Granted due to the
failure of Developer to timely initiate and then diligently and in good faith pursue such
Subsequent Approvals.

Whenever this Agreement requires completion of a Community Benefit at or before
completion of a Building, the City may, except as set forth in Section 7.8, withhold a certificate
of occupancy for that Building until the required Community Benefit is completed. |

4.3 No Additional CEQA Review Required; Reliance on FEIR .for Future

Discretionary Approvals. The Parties acknowledge that the FEIR prepared for the Project

complies with CEQA. The Parties further acknowledge that (a) the FEIR contains a thorough
analysis of the Project and possible alternatives, (b) the Mitigation Measures have been adopted
to eliminate or reduce to an acceptable level certain adverse environmental impacts of the
Project, and (c) the Board of Supervisors adopted CEQA Findings, including a statement of
overriding considerations in connection with the Approvals, pursuant to CEQA Guidelines
Section 15093, for those signiﬁcant impacts that could not be mitigated to a less than significant
level. For these reasons, (i) the City does not intend to conduct any further environmental review
or mitigation under CEQA for any aspect of the Project vested under this Agréement, and (ii) ﬂle
City shall rely on the FEIR, to the greatest extent possible in accordance with applicable Laws, in
all future discretionary actions related to thé Project; provided, however, that nothing shall
prevent or limit the discretion of the City to conduct additional environmental review in
connection with any Subsequent Approvals to the extent that such additional environmental

review is required by applicable Laws, including CEQA.
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4.3.1' Compliance with CEQA Mitigation Measures. Developer shall

comply with all Mitigation Measures imposed as applicable to each Project cémponent, except
for any Mitigation Measures that are expressly identified as the responsibility of a different party
or entity. Without limiting the foregoing, Developer shall be responsible for the completion of
all Mitigation Measures identified as the responsibility of the "owner" or the "project sponsor".
The Parties expressly acknowledge that the FEIR and the associated MMRP are intended to be
used in connection with each of the Approvals and any Subsequent Approvals to the extent
appropriate and permitted under applicable Law. Nothing in this Agreement shall limit the
ability of the City to impose conditions on any new, discretionary permit resulting from Material
Changes as such conditions are determined by the City to be necessary to mitigate adverse
environmental impacts identified through the CEQA process and associated with the Material
Changes or otherwise to address significant environmental impacts as defined by CEQA created
by an approval or permit; provided, however, any such conditions must be in accordance with
applicable Law.

4.4 Nondiscrimination. In the performance of this Agreement, Developer

agrees not to discriminate against any employee, City employee working with Developer's
contractor or subcontractor, applicant for employment with such contractor or subcontractor, or
against any person seeking accommodations, advantages, facilities, privileges, services, or
membership in all business, social, or other establishments or organizations, on the basis of the
fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height,
weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability

or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with
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members of such protected classes, or in retaliation for opposition to discrimination against such
classes.

4.5 City Cost Recovery

4.5.1 Developer shall timely pay to the City all Impact Fees and
Exactions applicable to the Project or the Project Site as set forth in Section 5.4 of this
Agreement.

4.5.2 Developer shall timely pay to the City all Processing Fees
applicable to the processing or review of applications for the Approvals and Subsequent
Approvals as set forth in Section 5.4 of this Agreement.

4.5.3 Developer shall pay to the City all City Costs incurred in
connection with the drafting and négotiation of this Agreement, defending the Approvals and
Subsequent Approvals as set forth in Section 7.4, and in processing and issuing any Subsequent
Approvals or administering this Agreement (except for the costs that are covered by Processing
Fees), within sixty (60) days following receipt of a written invoice complying with Section 4.5.4
from the City.

4.5.4 OEWD shall provide Developer on a quarterly basis (or such
alternative period as agreed to by the Parties) a reasonably detailed statement showing costs
incurred by OEWD, the City Agencies and the City Attorney's Office, including the hourly rates
for each City staff member at that time, the total number of hours spent by each City staff
member during the invoice peribd, any additional costs incurred by the City Agencies and a brief
non-confidential description of the work completed (provided, for thé City Attorney's Office, the
billing statement will be reviewed and approved by OEWD but the cover invoice forwarded to

Developer will not include a description of the Work).‘ OEWD will use reasonable efforts to
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provide an accounting of time and costs from the City Attorney's Office and each City Agency in
each invoice; provided, however, if OEWD is unable to provide an accounting from one or more
of such parties OEWD may send an invoice to Developer that does not include the charges of
such party or parties without losing any right to include such charges in a future or supplemental
invoice. Developer's obligation to pay the City Costs shall survive the termination of this
Agreement. Developer shall have no obligation to reimburse the City for any City Cost that is
not invoiced to Developer within eighteen (18) months from the date the City Cost was incurred.
The City will maintain records, in reasonable detail, with respect to any City Costs and upon
written request of Developer, and to the extent not confidential, shall make such records
available for inspection by Developer.

4.5.5 If Developer in good faith disputes any portion of an invoice, then
within sixty (60) days following receipt of the invoice‘Developer shall provide notice of the
amount disputed and the reason for the dispute, and the Parties shall use good faith efforts to
reconcile the dispute as soon as practicable. Developer shall have no right to withhold the
disputed amount. If any dispute is not resolved within ninety (90) days following Developer's
notice to the City of the dispute, Developer may pursue all remedies at law or in equity to
recover the disputed amount.

4.6 Prevailing Wages. Developer agrees that all persons performing labor in

the construction of public improvements as defined in the Administrative Code, or otherwise as
required by California law, on the Project Site shall be paid not less than the highest prevailing
rate of wages for the labor so performed as provided under Section 6.22(E) of the Administrative
Code, shall be subject to the same hours and working conditions, and shall receive the same

benefits as in each case are provided for similar work performed in San Francisco, California,
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and Developer shall include this requirement in any contract entered into by Developer for the
construction of any such public improvements. Upon request, Developer and its contractors will
provide to City any workforce payroll records as needed to confirm compliance with this section.

4.7 Indemnification of City. Developer shall indemnify, reimburse, and hold

harmléss the City and its( officers, agents and employees (the "City Parties") from and, if
requested, shall défend them against any and all loss, cost, damage, injury, liability, and claims
("Losses") arising or resulting directly or indirectly from ({) any third party claim arising from a
default by Developer under this Agreemeﬁt, (ii) Developer's failure to comply with any
Approval, Subsequent Approval or Non-City Approval, (iii) the failure of any improvements
constructed pursuant to the Approvals or Subsequent Approvals to comply with any Federal or
State Laws, the Existing Standaids or any permitted Future Changesv to Existing Standards, (iv)
any accident, bodily injﬁry, death, personal injury or loss of or damaée to property occurring on
a Project Site (or off-site, with regard to the Public Improvements) in connection with the
construction by Developer or its agents or contractors of any improvements pursuant to the

Approvals, Subsequent Approvals or this Agreement, (v) a Third-Party Challenge instituted
| against the City or any of the City Parties, (vi) any dispute betwee