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CITY AND COUNTY OF SAN FRANCISCO
OFFICE OF CONTRACT ADMINISTRATION
PURCHASING DIVISION

FIRST AMENDMENT

THIS AMENDMENT (this “Amendment”) is made as of February 1, 2007, in San Francisco,
California, by and between Tier Technologies, Inc (“Contractor”), and the City and County of San
Francisco, a municipal corporation (“City”), acting by and through its Director of the Office of Contract
Administration.

RECITALS

WHEREAS, City and Contractor desire to modify the Agreement on the terms and conditions set forth
herein;

NOW, THEREFORE, Contractor and the City agree as follows:
1.  Definitions. The following definitions shall apply to this Amendment:

(a) Agreement. The term “Agreement” shall mean the Software Maintenance Agreement dated
of July 1, 2006 between Contractor and City.

(b) Other Terms. Terms used and not defined in this Amendment shall have the meanings
assigned to such terms in the Agreement.

2.  Modifications to the Agreement. The Agreement is hereby modified as follows:

(a) Section 3. Section 3, Term of the Maintenance Agreement, of the Agreement currently reads
as follows:

3. Term of the Maintenance Agreement
Subject to Section 2, the term of this Maintenance Agreement shall be from July 1, 2006 to
December 31, 2006. The City shall have the option, at its sole discretion, to renew the Agreement for an
additional six months at the same price stated in Section 4.

Such section is hereby amended in its entirety to read as follows:

Subject to Section 2, the term of this Maintenance Agreement shall be from July 1, 2006 to
June 30, 2007.

(b) Section 4. Section 4, City’s Payment Obligation, of the Agreement currently reads as
follows:

4. City's Payment Obligation
4.1. The City will make a good faith attempt to pay all invoices within 45 days of billing.

However, in no event shall City be liable for interest or late charges for any late payments made after
such 45-day period. For each piece of Software listed in Exhibit B, City shall pay the price listed in

P-550 (9-06) Page 1 of 10




~ -~

Exhibit B for Support Services for that piece of Software. However, in no event shall the amount of this
Agreement exceed Seventy Two Thousand Five Hundred and Two Dollars ($72,502). This amount is a
fixed fee for all Support Services and may be invoiced at any time on or after the Effective Date.

4.2. Contractor and the City understand and intend that the obligations of the City to pay
maintenance charges hereunder shall constitute a current expense of the City and shall not in any way be
construed to be a debt of the City in contravention of any applicable constitutional or statutory
limitations or requirements concerning the creation of indebtedness by the City, nor shall anything
contained herein constitute a pledge of the general tax revenues, funds or monies of the City.

4.3. The City shall pay maintenance charges, exclusively from legally available funds, to
Contractor or, in the event of an authorized assignment by Contractor to its assignee, according to the
terms of this Maintenance Agreement, upon presentation of invoices furnished by Contractor in a form
acceptable to the Controller. Payments will be made by warrant drawn on the Treasurer of the City.

Such section is hereby amended in its entirety to read as follows:
4.  City's Payment Obligation

4.1. The City will make a good faith attempt to pay all invoices within 45 days of billing.
However, in no event shall City be liable for interest or late charges for any late payments made after
such 45-day period. For each piece of Software listed in Exhibit B, City shall pay the price listed in
Exhibit B for Support Services for that piece of Software. However, in no event shall the amount of this
Agreement exceed One Hundred Forty Five Thousand and Four Dollars ($145,004). This amount is a
fixed fee for all Support Services and may be invoiced at any time on or after the Effective Date.

4.2. Contractor and the City understand and intend that the obligations of the City to pay
maintenance charges hereunder shall constitute a current expense of the City and shall not in any way be
construed to be a debt of the City in contravention of any applicable constitutional or statutory
limitations or requirements concerning the creation of indebtedness by the City, nor shall anything
contained herein constitute a pledge of the general tax revenues, funds or monies of the City.

4.3. The City shall pay maintenance charges, exclusively from legally available funds, to
Contractor or, in the event of an authorized assignment by Contractor to its assignee, according to the
terms of this Maintenance Agreement, upon presentation of invoices furnished by Contractor in a form
acceptable to the Controller. Payments will be made by warrant drawn on the Treasurer of the City.

(¢) Requiring Minimum Compensation for Employees. Section 44 is hereby added to the
Agreement, as follows:

44. Requiring Minimum Compensation for Covered Employees

Contractor agrees to comply fully with and be bound by all of the provisions of the Minimum
Compensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 12P
(Chapter 12P), including the remedies provided, and implementing guidelines and rules. The provisions
of Chapter 12P are incorporated herein by reference and made a part of this Agreement as though fully
set forth. The text of the MCO is available on the web at http://www.sfgov.org/olse.htm. Capitalized
terms used in this Section and not defined in this Agreement shall have the meanings assigned to such
terms in Chapter 12P. Consistent with the requirements of the MCO, Contractor agrees to all of the
following:
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(a) For each hour worked by a Covered Employee during a Pay Period on work funded under the
City contract during the term of this Agreement, Contractor shall provide to the Covered Employee no
less than the Minimum Compensation, which includes a minimum hourly wage and compensated and
uncompensated time off consistent with the requirements of the MCO. For the hourly gross
compensation portion of the MCO, Contractor shall pay a minimum of $10.77 an hour beginning January
1, 2005 and for the remainder of the term of this Agreement; provided, however, that Contractors that are
Nonprofit Corporations or public entities shall pay a minimum of $9 an hour for the term of this
Agreement.

(b) Contractor shall not discharge, reduce in compensation, or otherwise discriminate against
any employee for complaining to the City with regard to Contractor’s compliance or anticipated
compliance with the requirements of the MCO, for opposing any practice proscribed by the MCO, for
participating in proceedings related to the MCO, or for seeking to assert or enforce any rights under the
MCO by any lawful means.

(¢) Contractor understands and agrees that the failure to comply with the requirements of the
MCO shall constitute a material breach by Contractor of the terms of this Agreement. The City, acting
through the Contracting Department, shall determine whether such a breach has occurred.

(d) If, within 30 days after receiving written notice of a breach of this Agreement for violating
the MCO, Contractor fails to cure such breach or, if such breach cannot reasonably be cured within such
period of 30 days, Contractor fails to commence efforts to cure within'such period, or thereafter fails
diligently to pursue such cure to completion, the City, acting through the Contracting Department, shall
have the right to pursue the following rights or remedies and any rights or remedies available under
applicable law:

(1)  The right to charge Contractor an amount equal to the difference between the
Minimum Compensation and any compensation actually provided to a Covered Employee,
together with interest on such amount from the date payment was due at the maximum rate then
permitted by law;

(2) The right to set off all or any portion of the amount described in Subsection (d)(1) of
this Section against amounts due to Contractor under this Agreement;

(3) The right to terminate this Agreement in whole or in part;

(4) Inthe event of a breach by Contractor of the covenant referred to in Subsection (b) of
this Section, the right to seek reinstatement of the employee or to obtain other appropriate
equitable relief; and

(5) The right to bar Contractor from entering into future contracts with the City for three
years.

Each of the rights provided in this Subsection (d) shall be exercisable individually or in
combination with any other rights or remedies available to the City. Any amounts realized by the City
pursuant to this subsection shall be paid to the Covered Employee who failed to receive the required
Minimum Compensation.

(e) Contractor represents and warrants that it is not an entity that was set up, or is being used,
for the purpose of evading the intent of the MCO.
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()  Contractor shall keep itself informed of the current requirements of the MCO, including
increases to the hourly gross compensation due Covered Employees under the MCO, and shall provide
prompt written notice to all Covered Employees of any increases in compensation, as well as any written
communications received by the Contractor from the City, which communications are marked to indicate
that they are to be distributed to Covered Employees.

(g) Contractor shall provide reports to the City in accordance with any reporting standards
promulgated by the City under the MCO, including reports on subcontractors.

(h) The Contractor shall provide the City with access to pertinent records after receiving a
written request from the City to do so and being provided at least five business days to respond.

(i) The City may conduct random audits of Contractor. Random audits shall be (i) noticed in
advance in writing; (ii) limited to ascertaining whether Covered Employees are paid at least the minimum
compensation required by the MCO; (i1i) accomplished through an examination of pertinent records at a
mutually agreed upon time and location within ten days of the written notice; and (iv) limited to one
audit of Contractor every two years for the duration of this Agreement. Nothing in this Agreement is
intended to preclude the City from investigating any report of an alleged violation of the MCO.

(j) Any subcontract entered into by Contractor shall require the subcontractor to comply with

the requirements of the MCO and shall contain contractual obligations substantially the same as those set

- forth in this Section. ‘A subcontract means an agreement between the Contractor and a third party that
requires the third party to perform all or a portion of the services covered by this Agreement. Contractor
shall notify the Department of Administrative Services when it enters into such a subcontract and shall
certify to the Department of Administrative Services that it has notified the subcontractor of the
obligations under the MCO and has imposed the requirements of the MCO on the subcontractor through
the provisions of the subcontract. It is Contractor’s obligation to ensure that any subcontractors of any
tier under this Agreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth in this Section against
Contractor.

(k) Each Covered Employee is a third-party beneficiary with respect to the requirements of
subsections (a) and (b) of this Section, and may pursue the following remedies in the event of a breach by
Contractor of subsections (a) and (b), but only after the Covered Employee has provided the notice,
participated in the administrative review hearing, and waited the 21-day period required by the MCO.
Contractor understands and agrees that if the Covered Employee prevails in such action, the Covered
Employee may be awarded: (1) an amount equal to the difference between the Minimum Compensation
and any compensation actually provided to the Covered Employee, together with interest on such amount
from the date payment was due at the maximum rate then permitted by law; (2) in the event of a breach
by Contractor of subsections (a) or (b), the right to seek reinstatement or to obtain other appropriate
equitable relief; and (3) in the event that the Covered Employee is the prevailing party in any legal action
or proceeding against Contractor arising from this Agreement, the right to obtain all costs and expenses,
including reasonable attorney's fees and disbursements, incurred by the Covered Employee. Contractor
also understands that the MCO provides that if Contractor prevails in any such action, Contractor may be
awarded costs and expenses, including reasonable attorney’s fees and disbursements, from the Covered
Employee if the court determines that the Covered Employee’s action was frivolous, vexatious or
otherwise an act of bad faith.
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(I) If Contractor is exempt from the MCO when this Agreement is executed because the
cumulative amount of agreements with this department for the fiscal year is less than $25,000 ($50,000
for nonprofits), but Contractor later enters into an agreement or agreements that cause contractor to
exceed that amount in a fiscal year, Contractor shall thereafter be required to comply with the MCO
under this Agreement. This obligation arises on the effective date of the agreement that causes the
cumulative amount of agreements between the Contractor and this department to exceed $25,000
($50,000 for nonprofits) in the fiscal year.

(m) Effect of MCO on Agreement. As of the date of this amendment, the Agreement is subject
to MCO. Contractor is not required to provide MCO benefits retroactively to the start date of the
Agreement.

(n) Effect of MCO on other contracts between Contractor and City. As of the date of this
Amendment, all contracts now in force between Contractor and City are subject to MCO, unless an
exemption (except for dollar amount) or waiver applied to the contract. For example, if a contract was
signed before the effective date of the MCO, it does not become subject to MCO by virtue of this
amendment. However, if a contract was signed after the effective date of MCO and was exempt because
the cumulative dollar amount of all contracts between Contractor and the City department was below
$25,000 (or $50,000 for a non-profit Contractor), then it becomes subject to MCO by virtue of this
Amendment. : :

~(d) Requiring Health Benefits for Employees. Section 45 is hereby added to the Agreement,
as follows:

45. Requiring Health Benefits for Covered Employees

Contractor agrees to comply fully with and be bound by all of the provisions of the Health Care
Accountability Ordinance (HCAQO), as set forth in San Francisco Administrative Code Chapter 12Q,
including the remedies provided, and implementing regulations, as the same may be amended from time
to time. The provisions of Chapter 12Q are incorporated herein by reference and made a part of this
agreement as though fully set forth. The text of the HCAO is available on the web
athttp://www.sfgov.org/olse.htm. Capitalized terms used in this Section and not defined in this
agreement shall have the meanings assigned to such terms in Chapter 12Q.

(a) For each Covered Employee, Contractor shall provide the appropriate health benefit set forth
in Section 12Q.3 of the HCAO. If Contractor chooses to offer the health plan option, such health plan
shall meet the minimum standards set forth by the San Francisco Health Commission.

(b) Notwithstanding the above, if the Contractor is a small business as defined in Section
12Q.3(e) of the HCAO, it shall have no obligation to comply with part (a) above.

(¢) Contractor's failure to comply with the HCAO shall constitute a material breach of this
agreement. City shall notify Contractor if such a breach has occurred. If, within 30 days after receiving
City's written notice of a breach of this Agreement for violating the HCAO, Contractor fails to cure such
breach or, if such breach cannot reasonably be cured within such period of 30 days, Contractor fails to
commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to
completion, City shall have the right to pursue the remedies set forth in 12Q.5.1 and 12Q.5(f)(1-6). Each
of these remedies shall be exercisable individually or in combination with any other rights or remedies
available to City.
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(d) Any Subcontract entered into by Contractor shall require the Subcontractor to comply with
the requirements of the HCAO and shall contain contractual obligations substantially the same as those
set forth in this Section. Contractor shall notify City's Purchasing Division when it enters into such a
Subcontract and shall certify to the Purchasing Division that it has notified the Subcontractor of the
obligations under the HCAO and has imposed the requirements of the HCAO on Subcontractor through
the Subcontract. Each Contractor shall be responsible for its Subcontractors' compliance with this
Chapter. If a Subcontractor fails to comply, the City may pursue the remedies set forth in this Section
against Contractor based on the Subcontractor’s failure to comply, provided that City has first provided
Contractor with notice and an opportunity to obtain a cure of the violation.

(e) Contractor shall not discharge, reduce in compensation, or otherwise discriminate against
any employee for notifying City with regard to Contractor's noncompliance or anticipated noncompliance
with the requirements of the HCAO, for opposing any practice proscribed by the HCAO, for participating
in proceedings related to the HCAO, or for seeking to assert or enforce any rights under the HCAO by
any lawful means.

(f) Contractor represents and warrants that it is not an entity that was set up, or is being used,
for the purpose of evading the intent of the HCAO.

(g) Contractor shall maintain employee and payroll records in compliance with the California
Labor Code and Industrial Welfare Commission orders, including the number of hours each employee
has worked on the City Contract. o ‘

(h) Contractor shall keep itself informed of the current requirements of the HCAO.

(i) Contractor shall provide reports to the City in accordance with any reporting standards
promulgated by the City under the HCAO, including reports on Subcontractors and Subtenants, as
applicable.

(j)  Contractor shall provide City with access to records pertaining to compliance with HCAO
after receiving a written request from City to do so and being provided at least ten business days to
respond.

(k) Contractor shall allow City to inspect contractor’s job sites and have access to Contractor’s
employee in order to monitor and determine compliance with HCAO.

() City may conduct random audits of Contractor to ascertain its compliance with HCAO.
Contractor agrees to cooperate with City when it conducts such audits.

(m) If Contractor is exempt from the HCAO when this Agreement is executed because its amount
is less than $25,000 ($50,000 for nonprofits), but Contractor later enters into an agreement or agreements
that cause Contractor's aggregate amount of all agreements with City to reach $75,000, all the agreements
shall be thereafter subject to the HCAQO. This obligation arises on the effective date of the agreement
that causes the cumulative amount of agreements between Contractor and the City to be equal to or
greater than $75,000 in the fiscal year.

(n) Effect of HCAO on Agreement. As of the date of this amendment, the Agreement is

subject to HCAO. Contractor is not required to provide HCAO benefits retroactively to the start date of
the Agreement.
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(0) Effect of HCAO on other contracts between Contractor and City. As of the date of this
Amendment, all contracts now in force between Contractor and City are subject to HCAO, unless an
exemption (except for dollar amount) or waiver applied to the contract. If Contractor has entered into
agreements with one or more City Departments, the aggregate amount of which equal $25,000 or less
payable from those Departments, this Agreement is exempt from the HCAO. For non-profit
corporations, this threshold is $50,000. If Contractor has multiple agreements with the City in a given
fiscal year (which agreements would be considered “Contracts” under Chapter 12Q except that the
individual dollar amounts are below the thresholds set forth in the preceding sentence) and the
cumulative amount of such Agreements, including this Amendment, is $75,000 or more, each such
agreement then becomes subject to HCAO by virtue of this Amendment.

(¢) Preservative-treated Wood Containing Arsenic. Section 46 is hereby added to the
Agreement, as follows:

46.  Preservative-treated Wood Containing Arsenic

Contractor may not purchase preservative-treated wood products containing arsenic in the
performance of this Agreement unless an exemption from the requirements of Chapter 13 of the San
Francisco Environment Code is obtained from the Department of the Environment under Section 1304 of
the Code. The term "preservative-treated wood containing arsenic” shall mean wood treated with a
preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, including, but not
limited to, chromated copper arsenate preservative, ammoniacal copper zinc arsenate preservative, or
ammoniacal copper arsenate preservative. Contractor may purchase preservative-treated wood products
on the list of environmentally preferable alternatives prepared and adopted by the Department of the
Environment. This provision does not preclude Contractor from purchasing preservative-treated wood
containing arsenic for saltwater immersion. The term "saltwater immersion" shall mean a pressure-
treated wood that is used for construction purposes or facilities that are partially or totally immersed in
saltwater.

(f)  Supervision of Minors. - Section 47 is hereby added to the Agreement, as follows:

47. Supervision of Minors - Left Blank by Agreement of the Parties

(g) Services Provided by Attorneys. Section 48 is hereby added to the Agreement, as follows:

48. Services Provided by Attorneys

Any services to be provided by a law firm or attorney must be reviewed and approved in writing in
advance by the City Attorney. No invoices for services provided by law firms or attorneys, including,
without limitation, as subcontractors of Contractor, will be paid unless the provider received advance
written approval from the City Attorney.

(h) First Source Hiring Program. Section 49 is hereby added to the Agreement, as follows

49. First Source Hiring Program

a. Incorporation of Administrative Code Provisions by Reference

The provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this

Section by reference and made a part of this Agreement as though fully set forth herein. Contractor shall
comply fully with, and be bound by, all of the provisions that apply to this Agreement under such
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Chapter, including but not limited to the remedies provided therein. Capitalized terms used in this
Section and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 83.

b. First Source Hiring Agreement.

(1) Contractor will comply with First Source interviewing, recruitment and hiring
requirements, which will provide the San Francisco Workforce Development System with the exclusive
opportunity to initially provide Qualified Economically Disadvantaged Individuals for consideration for
employment for Entry Level Positions. The duration of the First Source interviewing requirement shall
be ten (10) days, unless business necessity requires a shorter period of time;

(2) Contractor will comply with requirements for providing timely, appropriate
notification of available Entry Level Positions to the San Francisco Workforce Development System so
that the System may train and refer an adequate pool of Qualified Economically Disadvantaged
Individuals to participating Employers;

(3) Contractor agrees to use good faith efforts to comply with the First Source hiring
requirements. A Contractor may establish its good faith efforts by filling: 1) its first available Entry
Level Position with a job applicant referred through the First Source Program; and, 2) fifty percent (50%)
of its subsequent available Entry Level Positions with job applicants referred through the San Francisco
Workforce Development System. Failure to meet this target, while not imputing bad faith, may result in -
a review of the Contractor's employment records.

c. Hiring Decisions.

Contractor shall make the final determination of whether an Economically Disadvantaged
Individual referred by the System 1s "qualified" for the position.

d. Exceptions

Upon application by Employer, the First Source Hiring Administration may grant an exception to
any or all of the requirements of Chapter 83 in any situation where it concludes that compliance with this
Chapter would cause economic hardship.

e. Liquidated Damages

Violation of the requirements of Chapter 83 is subject to an assessment of liquidated damages in
the amount of $5,000 for every new hire for an Entry Level Position improperly withheld from the first
source hiring process. The assessment of liquidated damages and the evaluation of any defenses or
mitigating factors shall be made by the FSHA.

f. Subcontracts

Any subcontract entered into by Contractor shall require the subcontractor to comply with the
requirements of Chapter 83 and shall contain contractual obligations substantially the same as those set

forth in this Section.

Any failure of Contractor to comply with this section of this Agreement shall constitute an Event of
Default of this Agreement.
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3. Effective Date. Each of the modifications set forth in Section 2 shall be effective on and after
December 31, 2006.

4. Legal Effect. Except as expressly modified by this Amendment, all of the terms and conditions of
the Agreement shall remain unchanged and in full force and effect.
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IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date first

referenced above.

CITY

Recommended by:

| /Zs’ ﬁ./m 5§91

SignatufeTor Department
J/- Frieason

2
Monique Zmuda 6(/’
Printed Name

Deputy Controller
Title and Department

Approved as to Form:

Dennis J. Herrera
City Attorney

By =S (P~

D‘eﬁlty City Attorney

Approved:

c
Naomi Kelly = 7

Director of Office of Contract Administration/
Purchaser

CONTRACTOR

By signing this Agreement, I certify that I
comply with the requirements of the Minimum
Compensation Ordinance, which entitle Covered
Employees to certain minimum hourly wages
and compensated and uncompensated time off.

Tier Technologies, Inc.

City Vendor # 61482

By TU' L2 '\/AM/U"\/ et R
(Signature)
Todd Vucovich
Name

Senior Vice President
Title
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