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:_Amended and Restated
Long Term Power Sales Agreement

Between - S »

The‘City and County of .San Francisco
Aand

The Turlock Irrigation District

1. PARTIES

THIS AMENDED AND RESTATED AGREEMENT is made by. and between
the CITY AND COUNTY OF SAN FRANCISCO, a California municipal
cdrporation;'héreinafter called “¢ity”, acting.through its
Public Utilities Commissiqﬁ and Board of Supervisbrs; and’ the
TURLOCK IRRIGATIO&»DISTRICT, a California irrigation district,

hereinafter called “Turlock”, acting through its Board of

- Directors, hereinafter sometimes referred to individually as

" “Party” and cdllectivély'as “Parties” .

2.  RECITALS .
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This contract is made with reference to the following

facts, among others:

2.1 City is the owner and operator of a certain water

-supply and hydroelectric power system known as the Hetch Hetchy

Project,.Situated in the east central part;of California;-:

2.2 Turlock owns and operates an electric generation,
transmission and distribution system and provides, distributes'

and sells Power to consumers w1th1n and adjacent to its legally

defined boundarles,

2.3 Under the provisions of the Congressional grant kniown
as the Raker Act Turlock -and- Modesto may purchase electric .

energy from City;

‘2.4 The Parties previously entered into.a power sales

agreement (as_hereinafter defined, the “Prior Agreement”);

.2.5 - Over the past several years disputes . have arisen °

"between the Parties relating'to-the proper interpretation of

certain termslof the Prior Agreement'including,'but not limited

to, those relating to: (a) the rights and obligations of the

Parties under Section 25 of such Agreement, the"procedures for

- dispute resolution applicable.thereto and City's hotice of and

termination of such Agreement under'the»terms thereof; (b) the
amount of power to be sold at cost at the Class 1l.rate; (c)-the
capac1ty factor at which power was to be scheduled and
delrvered, and (d) the determlnatlon of the Class 1 rate and the
moﬁtle.and the annual reconciliation with respect thereto
during the fiscal years or portionsithereof occurring prior to

the fiscal year’that ¢commenced on July 1, 2003;

2
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2.6 The Parties engaged in various means to resolve such ‘
disputes, including.participating in a non-binding arbitration
proceeding and in negotiationg aimed at amicably,resolVing'such

disputes and, as a result of such negotiations, the Parties

- entered into that cértain Agreement ‘to Implemént dated December

23, 2004 (the “Implementation Agfeementf) and puréuant to - the

terms of which the Parties, among other things, agreed in

. principle to terms by which they would settle their disputes and

a process and pgridd dﬁring which they would engagde in good

faith efforts to incdrporate'the terms outlined therein into a

definitive agreement;

_ 2.7 The Implementation  Agreement was dulytauthorized and
approved by City:in Ordinance 285-04 on December 14, 2004, and
by the governing board of Tﬁrlock_on Septémber'28, 2004, and
became effegtivé by its .terms upon execution by both Parties on

December 23, 2004; and,

2.8 The Parties engaged in the process contemélated by the

Implementation Agreement and as a result thereof City'does

" hereby rescind its .notice of termination and the Parties do

hereby definitively amend ahd-restate the Prior Agreement as set

forth below.

3. AGREEMENT -
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For and in conéideratiqn of tlie foregoing ahd the mutual

. covenants and conditions hereinafter set forth, the Parties

amend and restate the Prior Agreement as follows:

' 4. DEFINITIONS

Whenever used herein, including»all appendiceé and exhibits
hereto, the following terms, when initially capitalized, shall

for the purpéée of this .Agreement have the'following respective

.meaqings. The sihgular of a term sghall ihclude the plural and.

the plural shall ihclude the singular. References herein‘tpv
aﬁounts of energy may be expressed'in elither kilowatthours (kth

or megawatthdurs (Mwh) and to amounts of capacity may be

P

expressed in either kilowaﬁts (kW) or megawatts (MW).

4.1 Active Day: The day the delivery ofienergy is to
occur. . : <

4.2 Active Day Schedule: A schedule for délivery of .

energy in each half-hour of an Active Day.

4.3 Additional Available Excess Fnerdy: Modesto’s

Allocation of Available Excess Energy which Modesto has not
agreed,to'purchése from City (i) ome (1). Business Day prior to a

Preschedule bay with respect to an Active Day: that coccurs on or

before December 31, 2007, and (ii)-prior to the time provided

for on the Scheduling Calendar by which City is required. to

offer such Additional Available Excess Energy to Turlock.
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4.4 Additional Available Excess Energy Schedule: The

schedule in half-hours for delivery of Additiomal Available

Excess Energy offered. to Turlock for an Active Day. -

4.5 Adjusted Base Active Day Schedule: A schedule

Vsubmittedbby Turlock pursuant to Section 7.4:.6 hereof.

4.6 Adjusted Delivered Class 1 Energy: The amount of

‘energy during the period of‘deﬁermination gqual to (a)‘the sum

ofv(i) Adjusted Scheduled Class l'Energy, and (ii) Scheduled
Shortiall Energy, and (b) deéreased by the gum of (i) Scheduled
Overage Energy, (ii) interrupﬁed Class'liEnergy, and (iii).
Rejecﬁed Class 1 Energy. |

4.7 Adjusted Scheduled'class 1 Energy: QualifiedHHalf—

Hour Energy or Allocated Energy, whichever is less, during any

determination perioa,
4.8 Agreement: .This AMENDED AND RESTATED LONG TERM POWER
SALES AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO AND

THE TURLOCK IRRIGATION DISTRICT.

4.9 Airport~Tenants: The tenants at the San Francisco

International Airport whose electric service is purchased from

City.

4.10 Allocated Energy: The amount of energy that results

from multiplying Turlock’s Allocation by Available Energy during

any determination period.

4.11 Allocation Agreement: The agreement between the

Districts, dated May 28, 1982, entitled AGREEMENT ON THE

5
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ALLOCATION OF HbTCH HETCHY POWER BETWEEN MODESTO IRRIGATION

DISTRICT AND TURLOCK IRRIGATION DISTRICT ‘as it may be amended
from time to time, and pursuant to ‘which the Dlstrlcts have
agreed to, among other thinge, a procedure and.methodology_for~
aIlocating'betweenlﬁhem Powef they may be entitled to receive -
from the'Projecﬁ,'by'deﬁermining the percentage-of—sﬁch power

that each agrees the other will be entitled to.

- 4.12 Annual Study: The annual load profiling study

Turlock has'ccmmitted to perform as further defined in Section

10.4.2 (b) hereof.

4.13 Available'Energy- Nlnety eight percent (98%) of the.

amount of PrOJect Energy that remalns after Clty Mun1c1pal

’Energy requlrements are met in any perlod of determlnatlon

4.14 Available Excess Energy: Thefamount of Excess Energg

that remains after reducing it by'(a$ the. amount used by City

for the. purposes set forth in Section 7.5. 2 if tﬁe period of

' determlnatlon is on or prior to December 31, 2007, or (b) the
' amount used by City for 'the purposes set forth 1n Section 7.6.3,
'hereof 1f the‘perlod of determynatlon is on or after January 1,
- 2008. ’

4.15 Available Excess EFnergy Schedule: A schedule

submitted by Turlock that conforms to the. requlrements of
Section 11.5 and by whlch Turlock accepts or rejects Clty =

offer of Awvailable Excess Energy:

4.16 Base Active Day Ramping Schedule: A Ramping Schedule

'for_an Active Day submitted by Turlock pursuant to Section

11. 4 1 hereof.
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'4.17 © Basé Active Day Schedule: A schedule of Class 1

Energy offered to Turlock for an Active Day comprised of and

.showing (a) Scheduled Class 1 Energy offered to Turlock pursuant

to Sectiqn’7.4,5~(b)(i) hereof, '(b) increases to SchéduledQClass
1 Energy, if any; to reflect‘Scheduled’Shortfali Energy,‘and'(c)

| decreases to Scheduledlclass 1 Energy, if any, to reflect

‘Scheduled Overage Energy, as the case may be. .

4.18 - Base Off-Peak Demand: Either (a) the amount’ of
Demand set forth at Column E on Table B—i of Appendix B, if
during the Second Period, or (b) the amount of Demand that is
the result of the Base Off-Peak Energy. for é month divided by
the fo;Peak Hours of that:month; aﬁd founded as tﬁe Parties maj

rmutually agree, if during the Third Period.

4.19 Base Off-Peak Enefgy: Either (a) the amount of
energy set forth at Column F on Table B-1 df Appendix E, iﬁ-
Guring the Second Period, or (b) the amount of energy that is
the result of the Redugsted Monthly Class l‘Energy for a month
multiplied by the 0ff-Peak Percentage applicable to that month
aﬁd rounded és'the Parties may mutually agree, if auring the

Third Period.

- 4.20 Base On-Peak Demand: " Either (a) the ambunt of

Demand set forth at Column C orn Table B-1 of Appendix B, if

during the Second Period, or (b) ﬁhe'amount of Demand in MW that

is the result of the Base On-Peak Energy for a month divided by
the On-Peak Hours of that month, and rounded as the Parties may

mutually agree, if during the Third Period.
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4.214 Base On-Peak Energy: Either (i) the amount of energy

set forth at Column D on Table B-1 of Appendix B, if during the
Second Period, or (ii) the émoﬁnt of energy that i1s the result
of'the_Requested'Mpnthly Class 1 Eﬁerg& in a month multiplied by
the dn—Peak.Percentage‘applicable to that month and rouﬁded as

" the Parties may mutually agree, if duriﬁg~the Third Period.

4.22 Base Schedule: A half-hour schedule of tﬁe Base On-
Peak Demand during an On-Peak Period of a month and of the Base

OfffPeék Demand during an Off-Peak Period of a month.

4.23 Business Day: Any Preschedule Day as defined herein.

4.24 City: The City and County of‘San Francisco, a

California municipal corporation and the»dwnef and operator of

the Hetch Hetchy Projeckt.

4.25 - City Municipal Demand: The rate of use of City

Mpnicipal,Energy, inéluding losses to the Hetch Hetchy Bus,

during any determination perfod; expressed in kilowatts.

4.26 City Municipal Energy: -~ The amount .of Project Energy

ﬁsed or to be used byACity for pumping. City’s water,supply and

for City"s actual municipal purposes pursuant to Section 9 (1)

" of the Raker Act,. including losses to the Hetch Hetchy Bus, for -

any determination period, expreéséd in‘kiIOWatthoursj as the

context may reguire.

.4.27 City Municipal Load: City Mﬁnicipal Demand and City

Municipal Energy for any determination period.
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4.28 City’s Transmission Facilities: Those rights-of-way,

~trénsmisSion lines,'énd,appurtenact equipment, owned by,City,

'extendlng from.the Hetch Hetchy Bus to Certain po1nts of

delivery to DlStIlCtS and Norrls Industrles and to poinkts of

1nterconnectlon with PG&E.

4.29 cClass 1 Energy: The amount of Available Energy to be

. - v ° . .
" used by either Turlock or Modesto, as the case may be, for

purposes that qualifynﬁor service pursuant to Section 9(1) of
the Raker Act and that isg to. be sold to. them pursuant to Section
9 (1) of the Raker Act at a price that. actually relmburses Clty

for developing and malntalnlng and transmlttlng such energy to

theni.

.30 Class 1 Energy Rate: The price for Class’l‘Energy

for a Fiscal Year determlned by City in accordance with Article

16 hereof and Appendix D hereto

4. 3T““Céntrol Area.Operator The entlty respon51ble for

‘load and resource balancing and rellable operatlon of an

‘eélectric power system 1ncluding, but not limited to{ facilities

and entitlements, pursuant to NERC and WECC requirements.

4.32 Delivered Class 1 Energy: The amount of energy equal

to (a) the’sunlof,Schedu;ed Class 1 Energy . and Scheduled _
Shortfall Energy, decreased by (b) the sum of (i) Scheduled -
Overage Energy, (ii) Interrupted'ciass 1 Energy, and (iii)

Rejected Class 1 Energy, during the_period of determination.

4.33 Demand: The rate of use of electrical eﬁergy, in-
kilowatts (kW) or megawatts (MW), during any determination

period,
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4.34 Districts:  The Turlock Irrigation District and the -

Modesto Irrigation District.

4.35 EQual Percentage Method: & method by which the on-

peak percentage is determined to be eQual to the. number of On-
Pezak Hours in the month of determlnatlon lelded by the toeal
number of hours in such month, and the off- peak percentage is
determined to be equal to -one-hundred.percent (100%) minus the'

on-peak percentage determined for such month.

4.36 .Excess Energy: The’amouht of Project Energy

' determined by City (a) under Section 7.5.1 hereof, if the period
.of determination is on or prior to December 31, 2007, or (b)

“under 7.6.2 hereof if the pe;iod of determination is on or after

Januaryvl, 2008.

4'.37 Execution Date:  The date on whlch this Agreement was

executed by the duly. authorlzed representatlves of both Partles,

as set forth below

4.38 Final Base Active Day Schedule: Either (a) the Base

Active Day Schedule pursuant'to,Section 7.4.5, Section 7.4.7(b)

.oxr Section 7.4.10(c) hereef, or (b) the Adjusted Base Active Day

Schedule if confirmed by City pursuant to Section 7.4.7 hereof,

‘or (c) the Base Active Dey Ramping‘Schedule if‘eonfirmed by City

pursuant to Section 7.4.10 hereot, as the case may be.

4.39 Final Scheaule: The final schedule to be provided

" by City to its Schedﬁling Representative who, in turn,lprovides

it to the applicable Control Area Operator for an Active Day

which schedule incorpofates, among other things, all of the

10
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"eneréy to be delivered to Turlock on an Actiﬁe Day under (a) the

Final Base Active'Dey Schedule and the Available Excess Energy

Schedule, as adjusted to account for the energy Turlock has

. committed to purchase under the Addltlonal Available Excess

Energy Schedule on such Actlve Day, if durlng the Third Perlod
or (b} the: Flnal Base Flrm Actlve Day Schedule, the Available
ExceSs Energy Schedulev as adjusted to account for the energy

Turlobk has committed to purchase under the Additional Available

'Excess Energy Schedule on such Active day, as determined in

accordance with Appendix B hereto, 1f during the Second Period.

4.40 Fizxm Class. 1 Energy: The Class 1 Energy supplied or

to be supplied to Turlock each month during the Second Period in

‘the amounts shown at Column B of Appendix B, Table B-1.

 4.41 First Half Year Study: -The load profilingAstudy

Turlock has commltted to perform as further defined in Section

10.4.1 (a) hereof

4.42‘ First Period: The period that commenced at 0000
hours February 14, 2004 and. ended at 2400 hours on June 30,
2004-

4.43 Fiscal Year: .The pericd commencing on July 1 of a

“yvear and ending on June 30 of the following year.

4.44 Forced Outage: The removal from service of eguipment

or facilities appurtenant thereto necessary for generdation or

transmission of  energy either due to failure or to prevent

imminent failure.

11
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4.45 Governing Boards:' City’s Public Utilities Commission

and Board of Superv1sors, as may be appllcable, and Turlock s

Board of Dlrectors,

c4.46 Half—Hoﬁr Available Energy: The amount of Avallable
Energy, if~any/ in a half-hour during any perlod of

determination.

4.47 HE: 'The “hour ending” by reference to a 24 hour:

4.48 Hetch Hetchy Bus: The generator busses of the

hydroelectric generating facilities of the Project deemed to be

 a common bus for purposes of this Agreement.

4.49 Hetch Hetchy Project: The hydroelectrlc generatlng

Ffacilities including assoc1ated water storage and conveyarice
faCllltleS in the Tuolumne River watershed and associated

transmission fa01lltles owned by City as now developed or as may

_be developed in the future.

4.50 - Initial Annual Study: The initial annual load

profiling study Turleck has committed,tozperform as fﬁrther

defiﬁed in Section 10.4.2(a) hereof.

4.51- Interrupted Class 1 Enerqgy: The amount of Class 1

Energy set forth on a Flnal Base Active Day Sohedule but -

: subsequently not supplled or deliverad by City to Turlock on

stuch Active Day for reasons set forth in Section 11.7 herect.

4.52 Modesto: The Modesto Irrigation Districkt.

12
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4.53 Modesto Agreement: .Either {(a) that certain Amended

‘and Restated Long Term Power Sales Agreement Between the City

and County of San Francisco and the Modesto_Irrigation Dié;rict~
which by its terms became effective as of January 1, 2003 and
which will ﬁerminatg as of 240Q-houré on December 31, 2007 (the
“Exisfing Modesto Agréement”), aﬁd, thereaftér, any successor

agreement or statement of intent whereby City agrees or.offérs(

to supply Class 1 Ehergy to Modesto, or (b5 if Modesto exercises

its option pursuant to Section 43 of the Existing Modesto
Agfeement, then such amended and restated agreement that City

and Modesto enter into as a result thereof.

4.54 Modesto’s Allocation: The percentage applicable to

Modesto under the Allocation Agreement which is in effect for

_pﬁrposes-of this Agreement pursuant to. Section 7.1 hereof during

any period of determination.

4.55 Modesto’s Class i_Energy: The estimated schedule for

‘delivery of Class 1 Energy under.the Modesto Agreement, before

" any adjustment thereto is made for the eguivalent of either

scheduled shortfall energy or scheduled overage energy .

4.56 NERC: The NorthiAmerican'Electric Reliability
Coﬁncil, a not-for-profit corporation formed undér the laws of

the State of New Jersey, or its successor.

4.57 Norris Industries: Riverbank Army Ammunition Plant,
a resale customer of City located in Riverbank, California,
owned by the United States Department of Defense and operated by

Norris Industries or its successors.

13




4.58 Off-Peak Hours: The hours of a day which are not On-

Peak_Hours.

4.59 Off-Peak Percentage: The result of one hundred

percent (100%) minus the On-Peak Percsntage»applicable to the

‘period of determination.

4;60.-On—Peak Hours: The hours of HE 07 through HE 22 of

. any day except Sunday and'NERC.designated holidays, as currently

‘in effect and as modified from time to time to reflect those

hours commonly recognized as on-peak hours and used by electric

utilities in the WECC.

V4,61 On-Peak ' Percentage: The ratio of (i) the estimate of

the portion'cf Qualified'Enefgy used during the On-Peak Hours of
a month- as detérmihed in- the load profile study (or Stcdies)
performed and .delivered by Turlock in accordance with Sectlon 10
hereof for such month,. to (11) ‘the total estimate of the

Qualified Enexgy used during such month as determined in such

“gtudy (or studies), expressed as a‘percéhcage, uﬁlesé'the

context of a provision requires the use of a different

‘percentage, in which case the percentage so specified.

.4.62 Overage Energy: The amount by which'Déliveréd4Class
1 Energy in a month exceeds AdjustedvDelivered.Class 1 Eﬁergy in
such month, as determlned by City pursuant to Section 7. 7

hereof

4.63 © PG&E: The PalelC Gasg and Electrlc Company and 1ts'

‘lawful successors or assigns.
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4.64 Points of’Delivery; These points at which City

delivers Power to Turlock’ and Turlock_aécepts_deliVery of Power

from City as identified in Section 12 hereof.

4.65 ©Power: Electric capacity, expressed in kilowatts
(kW) or megawatts (MW), or énergy, expreséed in kilowatthours
(KWh)or megawatthours (MWh), ox both»electfic capacity and

energy, as the case may be.

4.66 Preschedule Day: A day on which organizations that

are members.of the WECC customarilylarrénge their schedule for
deli&ery of energy in advance of an Active Day, including 
variations to'the.preschedﬁiing calendar published by WECC from
time-to-time td account for hdlidays,}ﬁonth—end<days occurriﬁg

on .weekends, and other variations.

4.67 Prior Agreement: That certain LONG TERM POWER SALES

 AGREEMENT BETWEEN THE CITY AND‘COUNTY OF SAN FRANCISCO AND THE

TURLOCK IRRIGATION DISTRICT, which became effective by its terms

on Apri; i, 1988, as amended’by those -certain amendments adopted

by the Parties prior to February 13, 2004.
4,68 Project: - The Hetch Hetchy érpject.

4.69  Project Energy: Energy that City generates from the

Project during any period of determination measured at the Hetch

Hetthy Bus.

4.70 Prudent Utility Practice: Those practices, methods

and procedures, as modified from time to time, that are commonly

used by electric utilities to measure the loads of their

customer classes by statistical or other valid means, or to

15
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des'ign, constr_uc.t, maintain and operate their electric power
fécilities~‘dependably, reliably, safely, efficiently and
econonically, as determined by giving due regard to those
practices, methods and\ procedures that repre‘sentf;r:he state of
.the art in the élec.triic power indﬁstry, as. applied in the State
of California or in t"he. WECC area, 'whi_che'ver better :represénts
the 'appiica.tion of thé :considerations ‘above. Such practices, '

methods and procedulje's‘ are mot limited to the optimum, but

w . o U W N

rather’ to any within -the scope of those which are cu;:reri.tly in

o

effect and commonly used.

11 4

4.71 - Qualified Energy: The amount of energy used by A
‘13  Turlock or by customers of Turlock in a month for .pua;p.os,es.that
14 quérlify under Section 9(1) of the Raker Act, as r_ﬁetered by
15 ’.'Dur‘lock at the ‘points:of utilization and multiplied by a f_actolr
16'7' of 1.074, to acco.unt‘:i for losses between the points of
17 utili’zétion and the Point-o.f Deliveif and rounded to the nearest .
18 1,000 kilowatthours. |
190 o |
' 20 4.72 oQualified Haif—Hour Energy: The amouht of energy
21 that is aeternd.ne.d\by multiplying Requested Half-Hour Energy by
22 Qualified Enérgy .and dividing the result by.Requested Morthly
23 Class 1 Enérgy during any .penl:iod of determination.
24 , |
25 4.73 Qualifying Loadsry The amount of energy used by
‘26 Turlock, or used by c;ustomers served by Turlock, for .tfle
27 'pﬁrposes‘ that Qﬁalify under Section 9 (1) of thé Raker. Act.
28 | o ‘
29 4.74 Raker Act: That Act of Congress, 38 Stat. 242
30 (1913). ‘

31

16
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" 4.75 Ramp: To change the amount of energy to be scheduled
from one hour to the next during a day and which also Kéy-be

referred to herein as “Ramping”.

4.76 Renping Headroom- The flexibility of ‘the Prcject to

accommodate Ramplng, whlch flex1b111ty may . be affected or

eliminated by operatlonal constraints such as water supply

condltlons, adverse water quallty, or Project outages

4,77 Ramping Schedule: A type of schedule elected by

Turlock pursuant to (a) Section 11.4.2 hereof if during the.
Third Period, or (b) Section 5.2 of Appendix B if during the

Second Period.

4.78 "Reijected Class 1 Energy: The amount - of energy equal -

to the difference between (a) the amount of energy that City

offered Turlock in the Base Active Day Schedules durlng a month,

‘and (k) the amount of  energy accepted by Turlock in the Adiusted

Base Active Day Schedules that were confirmed by City during

. such month.

4.79 Requested'Half—Hour-Energy~ The amount of Requested

iMbnthly Class 1 Energy 1n a month apportloned into (i) Om- Peak
‘"Hours, by leldlng the Base On- Peak Energy by the total number

of half hours in the On-Peak Hours of such month, and (ii) Off-
Peak Hours, by. dividing the Base'fo—Peak Fnergy by the total

number of half-hours in the O0ff-Peak Hours of such month.

4.80 Regquested Monthly Class 1 Energy: The amount ot

Class 1 Energy requested by Turlock for a month'of the Third

Period, as more fully described in and meeting the reguirements.

- of Section 7.4.4 hereof.

17
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4.81 Scheduled Class 1 Fnergy: Duringdany period of

determination either (a) Requested Half-Hour Energy, if Half-~

 Hour Available Energy is equal to or greater than the sum of
Reqguested' Half-Hour Energyrand the estimate of Modesto’s Class 1
Energy in the same'half~hour,'or (b) Allocated Energy, if Half-

Hour Available Energy ig less than the sum of Requested Half-
Hour Energy and the estimate of Modesto’s Class: 1l Energy in'the )
same half-hour.

4.82{ Scheduled Overage Energy: The amount of Overage

Energy scheduled to be returned to City as set forth in the

Flnal.Base‘Actlve bDay Schedules for a month, as determlned by
City pursuant to Section 7.7.5 or as agreed to by the Parties

under Section 7.7.7.

4.83 Scheduled Shortfall Energy: The amount of Shortfall

Energy schediled to'be.delivered to'Tﬁrlock as set forth in the
Final .Base Active Day Schedules for a month, as determined by
City pursuant to Sectlon 7.7.6 or as agreed to by the Parties

under Section 7.7.7.

4.84 Scheduling Calendar: ' The days and times by which

Clty -and Turlock have agreed to exchange information in order
for City to arrive at a Final Schedule_(a) as set forth at
Appendix A-1 hereof, if for an Active Day during the Third

Period, or (b) as set forth at Appendix A-2 hereof, if for an

Active Day during the Second Period.

4.85 Scheduling Representative: PG&E or any other legal

entity that City may choose -to facilitate, administer or execute

18
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_energy transactions of any ‘type including, but not limited to,

the intrastate or interstate sale or transmissicn of energy.

4.86 Second Period: The period that commenced at 0000
hours on July 1, 2004 and that ends at 2400 hours on December -
31, 2005. B |

4.87 Shortfall.Energy: The amount by which Adjusted

" Delivered Class 1 Enefgy in a month exceeds Delivered Class 1

Energy in such month,  as determined by City in the manner

provided for. in Sectiom 7.7 hereof.

~4.88 Spinning Reserve- Available unloaded synchronized

generatlng capa01ty of the Progect that is capable of, belng

loaded in ten (10) mlnutes

4.89 Spinning Reserve Energy: The Project Energy

associated with Spinning Reserve.

4.90 Spinning Reserve Headroom: The‘flexibility of the

Project to provide Splnnlng Reserve, which flexibility may be
affected or ellmlnated by varlous operatlonal constraints such
as water supply condltlons, adverse water. guality, or_PrOJec;

outages.

4.91 Third Period: The period cemmencing at 0000 hours oﬁ

.January, 1 2006 and ‘ending on 2400 hours of June 30, 2015,

unless terminated earlier in whlch case endlng on the date of

B termlnatlon.-

'4:92 True-Up Energy: Either Shortfall Energy or Overage

Energy, as the case may be.

19
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4.93 Turlock: The Turlock 'Irrigation District.

4.94 Turlock’s Allocation: The percentage applicable to

Turlock under the Allocation Agreement which is in effect for .

purposes of this Agreement pursuant to Section 7.1 heréof during

.a period of determifiationm.

4.95 Uncontrollable Forces: Those conditions or

circumstances described in Section 21.

4:96 WECC: The Western Electricity Coordinating Council

or 1ts successor.

4.97 Year: A calendar year.

5. TE

On the Execution Date this ‘Agreement shall become effective’

~as of 0000 hours on February 14, 2004, and shall continue in

effect until 2400 hours .on June 30,.2015, unless terminated

earlier in accordance with the terms hereof.

6. HETCH HETCHY .'PROJ ECT CAPACITY
The Parties acknowledge and agree thdt capacity of the

Project shall be 260,000 kilowatts for purposes of determining’

the Class 1 Enefgy Rate and the Reserve Support Charge.

20
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7.  ALLOCATIONS AND SALES AND‘PURCHASES~OF,POWER

7.1 Allocation of Power

7.1.1 ,"Pursuaht to ‘certain notices delivered to

City prior to the Execution Date and jointly signed by Turlock

and Modesto, Turlock and Modesto jointly notified City that

Turlock’s Allocation and Modesto’slA110cation are as follows:

Effective Date - TURLOCK . MODESTO

January 1, 2004 - . 34.06% 65.94%
January 1, 2005 A 33.64% , 66.36%
January 1, 2006 33.27% . 66.73%
January 1, 2007 . . 33.58% 66.42%
- January 1, 2009 35.42% " 64.58%
“7.1.2 4 Turlock héreafter may change Turlock’s

Allocation at any ﬁime by delivering a written notice to City
that is,signed by the General Manager of Turlock and the Chief
Executive Officer of Modests, in which the Districts jointly

state theirAréspective allocations, the sum of which must equal

‘one hundred (100) percent, and the date on which the Districts

have agreed that .such reviéed_allocatiohs'are to become

effective as between them.

7.1.3 City shall use the allocations set forth in
Section 7.1.1 until it is notified of a éhange in such
allocations in the mamnner provided for in Section 7.1.2.  $Such

changes shall become effective for the purposés of this

" Agreement on the, first day of the month following the month in

which delivery to the City of the written notice described in

Section 7.1.2 occurred.

21
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7.1.4 " City is not a party to the Allocstiop
Agreement‘ City hed no invqlVement in the negotiaticn of the
Allocation Agreeément and is nOt‘in.any way.ah arbitrator or .
eﬁforcer of the Allocation Agreement. 'if any schedule submitted
by Turlock eiceeds the Turlock Allocation for Power or other F
services under thlS Agreement City shall promptly notlfy
Turlock. If Turlock has not adjusted its schedule by -the date

and time required for completion of Clty~s~appllcable schedule,’

10 . City,shail adjust Turlock’s schedule to equal Turlock’s

11  Allocation and so notify Turlock. '

12 | |
i3 7.1.5 Turlock shall resolve with Modesto all

14 issues related to Turlock" Allocation.

16 7.1.6 The Parties understand and " agree that during

a perlod of determlnatlon that occurs during the Thlrd Perlod

18 that:

1gTes

20 - (a) Hakf Hour- Avallable Energy may be less
21 than the,sum of Reguested Half -Hour Energy and the estimate of
'22 . Modesto’s Class 1 Energy in the same half-hour; and

23 o .‘ : |

24 ' (b) in such event and during such periods
25 Clty determlnes ‘Allocated Energy hereunder u51ng Turlock S

26 Allocatlon to determine the amount of Half Hour Avallable Energy
'27‘ to be offered to Turlock in a half—hqur,‘and

- . '. :

29 (a) upon joint written request of Turlock
30 and Modestd, City agrees for no additional censideration, to
31 undertake to negotlate amendments to this Agreement and the

32

Modesto Agreement to become effectlve no earlier than January 1,

22
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2008, solely to provide that at such times as are described in

subsection (a) hereof that‘City will'offer Turlock and Modesto

respectively, a percéntage of Half-Hour Available Energy pro
fata to Requeéted Half-Hour Energy and.estimated Modesto Class 1
Energy; providea.that'the sum. of such Turlock and.Modésto
percentages. shall équal one;hundred per cent (100%) of-Half;Hour

‘Available Energy in any bériod{offdetermination, and provide&

.further that such amendments will not result in City incurring-

materially greater  costs or risks than. City otherwise would have
inéurred under the terms of this Agreement in" the absence of

such amendments.

7.2 ' Sales and Purchases of Power in Different Periods

~

7.2.1 The Parties have prov1ded for sales.and
purchases of energy, capacity and other services, the '
provision of Spinning Reserve and the supply and’ return of
Spinning Reserve Enérgy which,.in each case, vatry as to
availability, type, guantity, sdheduling and other-
characteristics durlng the three dlfferent perlods hereln‘

provided for belqw.

7.2.2 The sale, purchase, schedﬁling and

" delivery of energy, capacity and other services during each

of the three periods herein provided for below shall be. .

- made or,.if any occurred after 2400'hours‘on February 13,

2004 and prior to the Exeguﬁion Date, shall be deemed to

have been made, pursuant to the terms of this Agreement.

7.2.3 Sales and purchases hereunder. shall be
made under the terms and conditions and at the rates and

charges provided for in ‘this Agreement;~

23
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7.3 First and Second Period Sales and Purchases

7.3.1- The sale, purchase,'schedullng and dellvery

‘of energy, capac1ty and . other services made - during the Flrst

- Period and made or to be made durlng the Second Perlod shall be

under' the terms and conditions set forth in Appendix B hereto,

;eXCept'as expressly provided in Section 7.3.2 hereof.

7.3.2  The provision of Spinning Reserve and the
supply and dellvery by City and the return by Turlock of
Splnnlng Reserve Energy during the Second Period shall be made

under the terms and conditions set forth in Section 8 herecf.

7.4 Third Period éales and Purchases

7.4.1  The sale, purchase, sche&ullng and dellver{
of Scheduled Class 1 Energy, Avallable Excess Energy, and
Addltlonal Avallable Excess Energy durlng the Third Period shall

be made under the terms and conditions set forth hereln below.

7.4, 2 The prov131on of Splnnlng Reserve and the

.supply and dellvery by Clty and the return by Turlock of

Spinning Reserve Energy during the Third Period shall be made

" under the terms and conditions set forth in Section 8 he:eof.

7.4.3 City shall proyide Turlock with City’s
pfeliminary estimates of Available Energy in the nalﬁ—hours_of a
month ten (10) business days priqr to the beginning of each
month of the Third Period. City shall not take into account the

amount of Shortfall Energy when estimating Available Energy.

24
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. 7.4.4  Turlock may request that City supply it with
Class 1 Energy during each month of the Third Period and, if

-Tuxrlock chooses to make such a request, it shall do so by:

(a) determlnlng its Requested.Mbnthly Classv
1 Energy by reference to (i) rits Quallfylng Loads as preVLously
reported by ;t to City during the same month(s) of prior vears’,
and (ii) its estimate:ef‘the'increaseAin Qualifying Loads that

it'expegts to experience for the month to which the request

applies, and (iii) Prudent Utility Practice; and,

(b) delivering to City written notice of

its Requested Monthly Class 1 Energy (such notice herein

.referred to as a. “Request”)on or before the day that that is ten

{(10) bu81ness days‘prlor to the begxnnlng of the month to which
its Request applies and by no later than the time provided.

thetefdr in the Scheduling Calendar; and

. (¢} delivering to City, together with such'

Regquest (1) a repert} which shall be provided‘in writing and, if

Turlock finds it'practicable, also shall be prov1ded in a format
capable of belng 1mported electronlcally 1nto a spreadsheet
format, of its 'meter: readings of Qualified Energy for the month

preceding such Request including therewith copies of work papers

and other supporting documentation utilized by it in calculating

such Qualified Energy and, promptly thereafter corrections to
such meter readings, ianny, and, - (11) a calculation of the On-
Peak Percentage and the Off-Peak Percentage that it has
determined applicable to the gmnth.for.Which such Request is

‘made.

25
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7.4.5 If timely made in accordance with the

requlrements of Section. 7 4.4, City shall regspond to Turlock'

Request by

_ {a)} providing Turlock with a non—binding
estimate of the Class 1 Energy~that City expects to be able to
offer Turlock. during the half-hours of the month to which such

-Request applies, on.or-befofe the day that is five (5? business

days after receipt of such Request: and

(b) thereafter, and oﬁ or before the day

that is two (2)'bdsiness days prior to the Preschedule Day for

“an Actlve Day and by the time provided therefor in Schedullng

'Calendar by also providing Turlock w1th

‘ (1) a'Base Active Day. Schedule that .
sets- forth the Scheduled Class l Energy that Clty offers to sell
and deliver to Turlock during each half- hour of an Active- Day
based onrcity’sAdeterﬁinatioﬁ of (1) Project Energy, {2) City
Mnnicipal Energy,‘(B) Available Energy, (4) Allocated Energy,

.and (5) Requested Half-Hour Energy;

(i1) notice of city’s cieterminationof
the availability of Ramplng Headroom and Splnnlng Reserve

Headroom; and

(111) notice of the Avallable Excess

1.Energy Clty offers to sell and deliver to Turlock durlng each

half hour of an Active Day.

7.4.6 .Turlock shall accept or reject City’'s offer
of Scheduled Class 1 Energy as set forth on City's Base Active

26 .
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Day Schedule on or-before the business day prior to a

. Preschedule Day for an Active Day and by no later than the time

provided therefor in. the Schedullng Calendar, by dellverlng an
Adjusted.Base Active Day’ Schedule to City in which Turlock
rejects any or all of the half-hour offers of Scheduled Class l‘
Energy, provided, however, that if Turlock does not timely

deliver an Adjusted Base Actlve Day Schedule to City, Turlock
shall be deemed. to have .accepted City’'s offer of Scheduled Class
1 Energy as set forth on City’s Base Active Day Schedule.

7.4.7 . City shall notify Turlock of City’ s
conflrmatlon or rejectlon of Turlock’s Adjusted Base Actlve Day
Schedule on the same day and by no later than the time provided

therefor in the Scheduling Calendar, provided, however, that:

(a) 4if Clty rejects such Adjusted Base

.Actlve Day Schedule it.shall promptly notify Turlock in wrltlng

of the reasons that such schedule does not conform to the

prov131onsfhereln,

(b) Turlock shall be deemed to have accepted
Clty s offer of Scheduled Class 1 Energy -as set forth on Clty s
Base Active Day Schedule; and

{c) 1f City does not confirm oxr reject such

Adjusted Base Actlve Day Schedule within the time provided

. therefor in the Scheduling Calendar, then Clty shall be deemed

to have accepted such schedule.

7.4.8 Turlock may subsequently eléect to submit a
Base Actlve Day Ramping Schedule lf

27
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(a) City has notified Turlock pursuant to

Section 7.4.5(b) (ii) hereof that Ramping Headroom is available;

_and

(b} - Turlock. has accepted City’'s Base Active
Day.ScheduleApﬁrSuant to Section 7.4.6.hefeof; and

(¢) Turlock delivers such Base Actlve Day

Ramplng Schedule to City on or before the bu51ness day prlor to-

‘a Preschedule Day and by no later than the time prov;ded

therefor in the Scheduling Calendar.

7. 4 9 On -or before the day that is one (i)
bu51ness day prior to the Preschedule Day for an Actlve Day
and by the tlme provided therefor in Schedullng Calendar,
Turlock shall accept or reject City’'s offer of Avallable'
Excess Energy in whole. or in part by prov1d1ng City an

Avellable Excess Energy Schedule provided, however, that if’

Turlock does not timely submit such a Schedule it shall .be
deemed to have rejected City;s.offer of such Available.

Excess Energy.

7.4.10 City. shall notlfy Turlock of City’s.
conflrmatlon or rejection of Turlock S Base Active Day Ramplng
Schedule and Turlock s Available Excess Energy Schedule on the
same day and.byvno later than the time provided'therefor in the

Scheduling Calendar; and

(a) if cenfirmedzby City, the Scheduled
Class 1 Energy on the Base Active Day Ramping Schedule submitted

by Turlock shall be the amount of Class 1 Energy that City shall

schedule to sell and deliver to the Points of Delivery and that

28
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Turlock shall schedule to accept and purchase at the Points of

Delivery on an Active Day; and

(b) if confirmed by City, the Available
Excess Energy on the Avallable Excees Energy Schedule submltted
by Turlock shall be the amount of Avallable Excess Energy that
City shall schedule to sell and deliver to the P01nts of
Delivery and. that Turlock shall schedule to accept and purchase

at the P01ncs of Delivery on an Active Day, or

{cy 4if Turlock’'s Base Actlve Day Ramping

,Schedule is rejected by City, (i)} City shall promptly provide

Turlock the‘reasons in Wwriting that such schedule does not

conform to the provisions herein, and (ii) the Scheduled Class l

. Energy as set forth on CitY’s Bagse Active Day Schedule, shall be

the amount of Class 1 Energy that City shall schedule to sell
and- deliver to the Points of Delivery and that Turlock shall
schedule to accept and pﬁrchase at the Points of Delivery on an

Actlve Day; and

(d) if Turlock’s Available Excess Energy
Schedule is rejected by'City, City shall promptly provide .
Turlock the reasons in writing that such schedule does not

conform to the prov151ons hereln, and

(e) 'if City. does not confirm or reject such

Ramping Schedule within the time provided therefor in the

-Scheduliﬁg'Calendar, then City shall be deemed to have accepted

such schedule.

7.4.11 City shall offer to sell and deliver
aAdditional Available Excess Energy to Turlock on an Active Day -

29
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by providing Turlock with notiee,iby means of a recorded’
telephone call, on or before the day that is one (1) business

day before a Preschedule Day and by the time provided therefor

Jin Schedullng Calendar,-of the amount of such Additional
,‘Ayallable Excess Energy that has become available for sale_in

each half-hour of.an Active Day.

7.4. 12A Turlock may accept, in Whole and not in
part Clty s offer of Addltlonal Avallable Excess Energy by
prov1d1ng City with notlce, by means of a recorded telephone
‘call of its acceptance of such offer within one (1) hour of

receipt of - such offer from City.

7.5. betermination of Excess Energy, Available Excess

‘Energy and Additional Available Excess Energy

Through Calendar Year 2007

7.5.1 During the perioalfrom'July_l, 2004 thfbugh
December 31LA2007, City shallvdetefmine Excess Energy in.a half-
hour to Pe the amount of energf that remains after City (a) (i)
detefmines the amount of Project Eﬁergy that it expects to
generate in a half hour based on its -forecast of operating,
water supply and water quallty conditions," (ii) reduces it by

the amount of,energy'clty schedules to meet the requirements of

‘ Clty Mun1c1pal Energy, and (iii) multiplies the result'by a

factor of .98; and (b) reduces the energy remalnlng after'
performlng the calculations -in the- foregOlng subsection by the
sum of (i) the estimate of Modesto’s Class 1 Energy, lncreased
by Clty to reflect the equlvalent of scheduled shortfall energy,
if any( to be supplled by City to Modesto in such half- hour, and
decreased by Clty to refleget the equlvalent of scheduled overage

energy, if any, to be returned by Modesto to City in such half-

- 30
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hour and (ii) Turlock’s Firm Class 1 Energy in such half-hour,

if the period of determination occurs om or before December 31,

2005, ‘or Class 1 Energy in such half-hour as set forth in the .

Final Base Active Day Schedule if the period of determination
occurs on or after Januafy L, 2006, .as the case may be.

7‘5 2 Turlock acknowledges and agrees that from
July 1 2004 through December 31 2007 City shall have the right
to use and schedule up to one- half of such Excess Energy to
serve the reqéirements of the Airport Tenants, as increased by

City to account for appropriate transmission line losses.

7.5.3 City shall offer to sell Available Excess

Energy (a) to Modesto, in an amount equal to the result of

‘Modesto s Allocation multlplled by Avallable Excess Energy, and

{b) to . Turlock in an amount equal to the result of Turlock s

'Allocatlon multlplled by Avallable Excess Energy in  the manner

and at the tlme set forth in Section 7.4. 9

7.5. 4 Clty shall also offer to sell Addltlonai
Avallable Excess Energy to Turlock at such time and ln the

manner .set forth in Section 7.4. ll

7.5.5 Turlock acknowledges aﬁd agrees that City

-shall have no obligation to sell to Turlock Available Excess

Ehergykor Additional Available Excess Energy City which Turlock
does not agree to purchase in the manner required by Section

7.4.9 and Section 7.4.12, respectively.

7.6 Determination of Excess Energy and Available

~ Excess. Energy After Calendar Year 2007
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7.6.1 During the period commencing on January.l,

2008 and‘thereafter during the remaining term of this Agreement

City shall determine Excess Energy and Available Excess Energy_

in the manner set forth herein.

7.6.2  City shall determine EXCGSS'Energy'in a
half-hour to be the amount of energy that remalns after City

(a)(l) determines the amount of Progect Energy that City expects

"to .generate in a -half-hour based on its forecast of operatlng,

water supply and water quality conditions, (ii) reduces 1t by
the amount of emnergy City schedules ‘to meet the requirements of

City Municipal Eneréy, and (iii} multiplies the result by a

factor of .98; and (b) reduces the energy. remaining after

performing the calculation in,the foregoing subsection by the

sum of (1) the”estimate'of'Modesto’s"ClassAl Energy inoreased by

~City to reflect the equivalent of soheduled shortfall energy, if

any, to be supolied by City to Modesto in' such half-hour;, and

‘decreased,bj City to reflect the equivalent of scheduled overage

energy, . it any, to be returned by Modesto to Clty in such. half—

“hour, and (11) Class 1 Energy as set forth in the Flnal Base

Active Day Schedule

7.6.3 . Turlock acknowledges and agrees that City
shall have the right to use and schedule flfty percent. (50%) of

the first 100 MW of such Excess Energy for any purpose permltted..

by law including, but not limited to, serv1ng all of the
requirements of the Alrport Tenants and Norrls Industrles, as

increased by City to account for appropridte trarnsmisgion line

losses.

7.6.4 gity.shali offer to sell Available Excess

Energy to. Turlock, in an amount equal to Turlock’s Allocation
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multiplied by Available Excess Energy in the manner and at the

time set forth in Section 7.4.9.

7.6.5 Turlock acknowledges and égrees that City

shall have no obligation to sell to Turlock'Available.Excess A

- Energy City is required to offer Turlock hereunder which Turlock

does not agree to purchase in the manner required by SectidnA

7.4.9.

7.7 Determination and Treatment of True-Up Energy During

the Third Period

7.7.1  Commencing with the mohth of‘Februaiy 2006,
énd, thereafter, for'éaéh month of the Third Period, City shall
deterﬁine the amount of Overage Eﬁergy or Shortfall Energy'for
the preceding month. in the manher seﬁ.forth below and shall
provide such determination, -together with a copy Of the
schedules referénced below upon which its determination was -

based, to Turlock within five (5) business.days.after City’'s

‘receipt of Turlock’s feﬁort,éf Qualified Energy for that month

pursuant to Sectiom 7.4.4 (¢} (i).

7.7.2 City shall determiné (a)vaerage Energy in a
month to be thé amount by‘which the sum of Adjusted Delivered
Class 1 Energy in the half-hours of a month is less than the suml
of Delivered Class 1 Energy in the ha;f—hours éfAthe same month;

and (b) Shortfall Enérgy in a month to be the amount by which

- the sum of Adjustea Delivered Class 1 Energy in the half-hours

of a month exceeds the sum of Delivered Class 1 Energy in the

half—houré of the same month.
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{(a}y 4if the Parties agree to a return of all
or a portion of such Overage Energy in the balance of the month
of determination, then City will (i) determine a level schedule

that will equate to the pbrtion of Overage Energy agreed to be

returned, and'(ii) such schedule shall beécome a—éem@e&e&@«@£.-mwwmwww

Schéduledfcvérage-Energy_in the balance of such month, and (iii)
for tracking.of balances, such schedule shall bexaccoﬁnted for

as:part of Scheduled~0verage Energy. for sﬁch month; and,

. 4 (b) Overage Enérgy not returned pursuant to
subsection (a) shall be retﬁrned'iﬁ the month following the
month in which such determiﬁation'was made, as limited by
Sufficlent;Available Energy, and City (i) will determine a level

schédﬁle for the amount 6f Overage Energy to be returned, and

(i1) such schedﬁlé shall become a componen@‘of'Scheduled Overage"

Energy for such month, and (iii) for tracking of balances, such

schedule shall be accounted fér‘as part of Scheduled Overége

" Energy for such month; and,

(c) OVerageAEnergy not returned pursuant to
subsections (&) and (b) hereof shall be returned to the maximum
extent possible in the next succeeding month, as limited by

sufficient'AVailable Ehergy, and any amount not so returned in

- such next suéceeding month shall be returned to the maximum-

"extent possible during the next sucéeeding month (or months), as

limited by sufficient Available Energy, until the remaining

- balance of such Oveiage~Energy is eliminated, and City (i) will .

determine a level schedule for edch such month for the amount' of
Overage Energy to be returned, and (ii) each such schedule shéll
become a compoment 6f Scheduled Overage Emergy in the month of

return, and (iii) for tracking of balances, each such schedule
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shall be accounted for'as part of Scheduled Overage Enexrgy for

the month' of returm.

7.7.6  Shortfall Energy shall be dellvered by Clty
to Turlock when city estlmates that there is suff1c1ent

Available’ Energy to do so, and

(a) if.the ?erties agree to a delivery of

all or a portion of such Shortfall Energy in the balance of the

-month of determination, then City will (i) determine a level

schedule that will equate to the portion of Shortfall Enerqgy

‘agreed to be delivered, and’. (ii) such schedule shall become a

component of Scheduled Shortfall Energy in the balance of‘such,
month'.and (144} for‘tracking‘of balanees, such schedule shall

be accounted for as part of Scheduled Shortfall Energy for. such

month; and,

(D) Shortfall Energy ‘ot dellvered pursuant
to subsectlon (a) shall be dellvered in the month following the
month in which such determination was made, as 11m1ted by
sufficient Available Energy, and Clty (1) will determine a level
schedule for the amount of Shortfall Energy to be. dellvered and
(ii) such schedule shall become a component of Scheduled
Shortfall Energy for such month, and (iii) for traqking of
balances, such schedule. shall be‘acccuﬁted for as part«oﬁ

Scheduled Shortfall Energy for such month; and,

. (¢y - Shortfall Energy not delrvered’pursuant
to subsectionSv(a) and (b) hereof shall be delivered to the
makimumvextent poSsibleiin the next succeeding month, as limited
by suffic¢ient Available Energy, and any amount not so delivered

in such next succeeding month shall be delivered to the maximum
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extent,possiblevduring the_nekt succeeding month (or months)m as -
limited by_sufficient.Available Energy, until the remaining ‘
balance of such Shortfall Energy is eliminated,land'ciny (1)
will determine a level schedule for each such month for the .

amount of Shortfall Energy to be dellvered and (ii) each such

:schedule shall become a component of Scheduled Shortfall Energy
‘in- the month of delivery, and (iii) for tracking of belances,
.each sueh schedule‘ehall bé accounted for as part of Scheduled

. Shortfall Energy for the month of delivery.

7,7.7 Shortfall Energy .or Overage Energy for a

month may be subsequennly adjusted during the. annual

'reoonciliation that City performs for each month of a Fiscal

Year to correct for dlscrepanCLes or errors, if any, in the
monthly meter data of Quallfled Energy that Turlock subsequently
notified Clty of under Section 7.4:4 (*)(1). The Partles intend

and agree that for annual reconCLllatlon purposes such o

;adjustments shall be llmlted to discrepancies or errors Turlock

delivered City notice of within a period of twelve (lZ)‘months

of the meter reading to which the notice'reletes City shall use

. the methodology for determlnlng Overage Energy or Shortfall

Energy described in Section 7.7.2, and the Overage Energy or.
Shortfall Energy that results from such annual reconc1llatlon,
if any, shall be returned by Turlock or Supplled by City as

provided in Sectlon-7,7.5 and Sectlon 7.7.6.

7.7.8 The outstanding amounts of Shortfell Energy
and Overage Energy shall be netted by the City and any remaining
balances shall bevaccounted for and subseguently scheduled

pursuant to Section 7.7.5 or Section 7.7.6.

7.7.9 A.representative authorized by a Party
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pursuant to Section 11.3 hereof by agreement with a

-representative authorized by the other Party pursuant to Section

11.3 hereof may modify the mammer in which Shortfall Energy is
to be delivered, or Overage Energy is to be returned,’ upon

mutual agreement.

7.7.10 The amount Qf Scheduled Overage-Energy not
returned or Scheduled Shortfall Eﬁergy not'deiivered for reasons
of UpcontrollablexFerces>or thoee.set forth in Section 11.7
shall be carried.forward and subsequently retufned or‘delivered

in the manner provided therefor in Section 7.7.6 or Section

'«7.7.7, as the casefmay be.

8.  SPINNING RESERVE SERVICE

8.1 ' Spinning Reserve

8.1.1 ~City shall determine, in its. sole discretion,

if Spinning Reserve Headroom is available, and shall notify '

. Turlock of such determination withirn the time and in the manner

provided for in (a) Appendix B, i1f during the Second Period{'and

(b) in Section 7.4.5 (b) (ii) . hereof, if during the Third Period. .

8.1.2 If City has notified Turlock that Spinning
Reserve Headroom is available, City<shall.make no more or iess
than 5 MW of Spinning Reserve avallable to Turlock in eech hour

except as otherwise provided in Section 8.2.2 hereof.

8.2 RequestAfor Sﬁppionf'Spinning Reserve Energy
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8.2.1 If City has notified Turlock that Spinning

Reserve Headroom is available pursuant to Section 8.1, then

‘during the Active Day to whiCh such notice relates Turlock may

request, by means. of alrecorded telephone‘cell, that City stpply
and deliver no more~or~less.than 5“MW~of Spinning Reserve Energy
during'en hour of'such-Active Day when.Turioek is experiencihg’a'
“Turlock system contingency” as defined herein below prdvided;
however, that Turlock may not make such a neqﬁest for_mbre:than
a total of (a),three'(B) such hours during“the six (6) month.
period from July 1 and through December 31, 2004, and (b) six

(6) such hours during each calendarvyéar thereafter during the

remaining term of this Agreement.

8.2.2 Upon receipt of a reduest permitted under

Section 8.2.1, City shall sﬁpply and deliver 5 MW of Spinning

Reserve Ehergy to’Turlqck in the hour or hours to which the

request applies, provided, however, that if~the'request applies

to an hour (or hours) after 2400 hours on December 31, 2007, and
City determinee that in the absenee of euch requeét City would
not have supplled Modesto with the estimate of Modesto's Class 1
Energy under the Modesto. Agreement and Turlock with 1ts
Requested Half-Hour Energy, then in such hour (or hours),'City
shall only be required to make available to Turlock,fTurlockfs
Allocetion of the-$.MW of Spinning Reserve and to supply and
deliver'to Turlock,_Turlock/s Allocation of the 5.MW of Spinnihg

"Reserve Energy; and provided, further, that if the sum of

Turlockis Allocation. of 5 MW of Spinning Reserve Ehergy and
Modesto’'s Class 1 Energy exceeds 5 MWh in anmy such hour (or
hours), then City may further reduce the amount of Spinning
Reserve Energy to be supplied and delivered to Turlock in such
hour {or hours) by the amount necessary to 11m1t City’s total

supply to Modesto and Turlock 1n such hour (or hours) to 5 MWh.
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8.2.3 Foflpurposes of Sectidn_8.2.1, a “Turlock
syétem contingency”'shall.be deemed to exist during an hour of
an Active Day when: (a) Turiock has an initial loss of a .
resourqe'in excess of 15 MW; (b) Turlock'suspinning ieserve
falls below,-or.Turlock anticipates its spinning reserve will
fall bélow, WECC MORC (Minimum'Operating:Reliability Criteria)
requirements for sbinning reserve; or (3) Turlock.anticipateé

the need to curtail load.

8.3 Supply and Return of Sbinning Reserve

'8.3.1 City shall supply and deliver Spinning Reserve

Energy to the Points of Delivery in the hours or.hogfé of the

Active Day to which the request applies.:

_ 8.3.2 Spinning Reserve Energy delivered by City to
Turlock in an hour;, shall be returned by Turlock to City:

(a) within a period of not lesg than seventY—

two (72) hours of the delivery thereof if City determines there

is sufficient Available Generation to do so, or on the next

Active Day in which City determines that there is sufficient
Avaiiable Generation to do so, or aé otherwise mutually agreed

by the Parties; and,
(b) in like hours (e.g., an On-Peak Hour, if

City delivered Spinning Reserve Enerdgy to Turlock during an On-

Peak Hour); and. -
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() byAan edjustment to a Base Active Day

'SChedule, Turlock’s Adjusted Base Active Day Schedule,. or a Base

ACthG Day Ramplng Schedule, if during the Third Period; or
(d) by an adjustment to a Firm Base Active

Dey Ramping Schedule, or a Firm Base Active Day - Schedule, if

during the Second Period.

8.4 ‘Annual Request

Turlock may reqguest that City meet with Turiock'to
dlscuss whether City would supply Turlock w1th 5 MW. of Spinning
Reserve Energy beyond a third hour durlng the partial-  calendar
yvear described in Section 8.2,1 (a), or a 51xth hour during each
oﬁ the caleudar yéars'deScribed in SedtiOnIB.Z.l (b), as the ‘
case may be.  Turlock may make such:request of City once -during
each of such calendar ?ears‘(or partial ealendar,year), and at

any time during each such calendar year (or partial calendar

-year}. .Promptly after receiving such request, City shall meet

with Turlock in.order to discuss Turlock’s request, whether

City, in its sole discretiou, is willing to provide such energy
and, the terms and conditions on which City may be willing to do

S0.

‘8.5 . Acknowledgments

A 8.5. l Each Party acknowledges and agrees that 1t has
rellnqulshed and waived any right or entitlement it may have to
claim that Splnnlng Reserve Energy that may be requested or
returned by Turlock by is or should be treated as Class 1 Energy

either under the terms of thls Agreement or under the Raker Act.
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8.5.2 The Parties further acknowledge and agree that

-Spinning Reserve Energy supplied in an hour (or hours) of an

- Active Day may result in Turlock accepting delivery of more than -

the On-Peak Base Energy during an On-Peak Hour (or Hours) .of

such day than it would have cherwise'beenAentitled to receive

in the Final Base Active Day Schedule for such Active Day.

8.5.3 The Parties further acknowledge: and agree that

- notwithstanding the foregoing provisions of ﬁhis Section B8, at

1o time ghall City be required-to make Spinning Reserve
available to Turlock, or to supply or deliver Spinning Reserve
Energy to Turlock if City determines that it would have to |
purchase‘either such product or éervice fréom a third party in

order to do so.

S. TURLOCK' S RIGHTS TO USE CITY’S‘TRANSMIéSION FACILITIES

9.1 Turlock shall have a right to use Turlock’s
Allocation of eicess capacity of City’s Transmission Facilities.
This right is limited to the uses which'do not. adversely affect
delivery*of enérgy to satisfy éity's obligétions to - City
MuniCipal'Load, Districté, Airport Tenants, Norris Industries,
aﬁd delivery of Hetch Hetéhy Project Energy to other City

customers. -

9.2 City shall'be the sole judge of the'a§ailability of
excess Capacity in City Tranémiséion Facilities, consistent with
Prudent Utility Practice; provided, Turlock’s use of such excess
capacity'in City’s Traﬁsmission Facilities shall not be

unreasonably denied.
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9.3 Turlock shall provide City with advance written

notice requesting use of such excess capacity in City’s

Transmission Facilities. City shall deliver any Power scheduled~

for delivery to Turlock utilizing . such excess capacity and such
'dellverles shall be reduced for transm1581on losses to the

Points of Delivery pursuant to Section iB.

9.4 If City plans to upgrade, rebuild, or add to City’s

Transmigsion Facilities, City shall consult with Turlock about.

- its pessible participation in such project. All terms and

conditions of tuse and costs associated with Turlock’s
participation shall be negotiated by the Parties in a separate

agreement.

9.8 . . City shall-allow Turlock to establish additional
interconnections with Clty s Transmlss1on FaCllltleS as the»e
Partles may agree. such . agreement'WLll not be unreasonably
withheld Clty shall not be’ requlred to bear any. cost

assoc1ated with such addltlonal 1nterconnectlons.

9.6 AIf City believes~that a&verse-impacts may . result to
transmission systems of third parties from Turlock’s
interconnection with' and/or additional use of excess capacity. in
City’'s Transmission Facilities, Turlock‘shell ﬁake all required
arrangements with such thifd‘parties, consistent.With‘Prudent
Utiiity'Practice,,and beer all costs associated with such .

intercontiection or use.

9.7 City shall allow Turlock to "tonstruct new .
transmission linesvon‘the exisﬁing right of way for City’s

transmission system; provided, that City agrees that such use by
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Turlock is not inconsistent with (i) City’s rights and present

or future use of such right of way and (ii) applicable federal

and -state laws, including, specifically, the Raker Act. All
. terms and conditions of use and costs associated with Turlock's

.use of such right of way shall be negotiated by 'the Partiegrin.a :

separate agreement:

10. LOAD DATA AND LOAD PROFILING

"10.1 Tntent and Purpose of Load Profiling. Studies

10.1.1 During the Third Period the Parties intend -

the schedules for deliveryiqf Class 1 Energy ﬁo be based upon -

the studies provided for herein'below profiling Turleck’s
Qualifying Loads. The Parties intend to use suchjstuaies to
determine the amount of Requested Monthly Class 1 Energy that
ﬁay be scheduled for deli&ery during the On-Peak Hours and dff—“

" Peak Hours of the month in .which the zequest is made. ‘in the

gbsence'of the timely performanée, completion and.délivery of
;uch‘studies in accordance with the requiremeﬁts set forth
herein and/’ekcept as expréssly~provided for below, City shall
determine the schedules for the delivery of Class 1 Energy usihg
an Equal‘Percentage Method for the Oaneak Percentage and Off-

Peak Percentage.

-10.2 Interval Meters



SO WS oy U W

10
11
12

13
14

15

16
17
18
19

20

21
22
23
24
25
26
27
28
29
30

.31
- 32

10.2.1 Turlock shall install metering equipment on
a statistically wvalid sample:siée of each of its Qualifying Load

custonmer groups (hereinafter such meters referred to as “Load

‘Reséarch_Meters"f.' Such metering equipment (a) shall be
furnished, serviced and maintained by Turlock, (b)'shall include

" “interval. recordlng” meterlng equlpment for the measurement of

the amounts of ‘real power; and, (¢} shall be designed .to record
contlnuously dellverles of kilowatts and kllowatthours in

integrated 60-minute or less intervals.-

10.2.2 Turlock shall be respon51ble for making
arrangements ‘to read- all Load Research Meters perlodlcally

Turlock shall maintain recordlngs of all such interval recording

‘meters for a.period of 81xty (60) months, lncludlng recordlngs

of 30-minute intervals if the Load Research Meters are: capable

of recording 30-minute lntervals Turlock ghall provide a copy

.of such recordlngs ‘to Clty promptly at such times .as Clty may

request and it practlcable, shall also provide. d copy of such
recordlngs to Clty in a format capable of belng 1mported

electronlcally into a spreadsheet format.

10.3 - Required Methodology and Proceduré

10.3.1 Any load profile study required herein shall

be performed by Turlock in accordance with the procedures .

_ described below.

10.3.2 Turlock shall:deverop a methodology for

.performing a study to determine-the monthly ioad profileés of

each of its Qualifying Load customer groups. Such methodology

- shall be based on such means, practlces and technigques that are

in accordance'w1th Prudent Utility Practice for a study of this
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type and shall tse the interval data recorded and collected from

the metering eqguipment described in Section 10.2 hereof.

10.3.3 . Turlock shall provide City with a written
description of the methodology Turlock intends to use and shail
provide.City with not less than three (3) Business Days to

review and comment on such methodology in advance of performing

“a studi. Turlock shall notify City promptly of any changes to

such methodology that Turlock thereafter may desire to make from

time to time and each time Turlock makes such a change it shall

afford City with not less than three (3) Business Days to

- comment thereon.

-10.3.4 Upon completion of a study, Turlock shall
prov1de City with a written description of the results of such
study 1nc1ud1ng {a) the On-Peak Percentage and Off—Peak

Percentage that Turlock has determined is supported by such

'study, and (b) the results. sorted by statistically wvalid samples

of the Quallfylng Load customer groups . Thereafter, Turlock
shall promptly provide Clty with such lniormatlon,.data or
documentation ln connectlan .with such study as City may

reasonably request, provided, however, that Turlock shall not be

- required to provide City with confidential information

identifiable'by customer except pursuant to a confidentiality

‘agreement between Turlock and City.

10.4 Initial and Annual Load Profiling Studies

10.4.1 Turlock shall use ifs best efforts to
perform, complete ‘and dellver to Clty an initial study in
accordance with Sectlon lO 3 hereof (a) of each of the months of

January through June 2005 (the “Flrst Half~Year'Study”), by
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September 30, 2005; and, (b) of each of the months July through
December 2005 (the “Second- Half—Year Study”), by March 31, 2006.

- 10.4.2° Turlock shall perform, complete and. dellver
to Clty in accordance Wlth Section 10.3 hereof (a) .an 1n1tlal
study of all the months of calendar year 2006, on or before
Aprll 30, 2007 (the “Initial Annnal Study”); and (b) on or
before Aprll 30&'of each calendar year therearter, a study of
all the months of the preceding calendar’ year»(each such study,
an'fAnnual Study”) . ‘

10.5 Effect of Studies on Base Active Day Schedules

10.5.1 If TurlOCk delivers the First.Half—Year

'Study td City (a) onm or before November 15, 2005, the Base

Actlve Day Schedules for the months of January through June 2006
and for the months of January through June 2007, shall be

"detenmlned u31ng an On—-Peak Percentage and Off Peak Percentage

derived from gsuch Study for the months covered by‘such Study, or
(b) on.or before June 30, 2006, the Base Actlve Day Schedules

for the months of January through June 2007 shall be determlned
using an On- Peak Percentage and Off-Peak Percentage derlved Erom

such Study for the months covered by such Study

10.5.2 If Turlock delivers the Second Half-Year - -
Study to City (a) on or before May 15 2006 the Base Actfﬁe Day -
Schedules for the months of July through December 2006 shall be
determlned usrng an On-Peak Percentage and QfE-Peak Percentage
derived from such Study for the months covered by such Study and
the Base Active Day Schedules for the months of July'thrcugh
December 2007 shall be determined using an On-Peak Percentage

and O0ff-Peak Percentage derived from such Study for the months
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covered. by such Study unless Turlock has timely aelivered the
Ihitial Annual Study, in which case the On-Peak Percentage and
0ff-Peak Percentage shall be derived from the average of
applicable percentages for the same,mohth of.the Seccnd‘Half~
Year Study and. Inltlal Annual Study, - kb)'on or before
December 31, 2006, the Base Active Day Schedules for the months
of July through December 2007 shall be determlned using an On-
Peak Percentage ‘and Off-Peak Percentage derived from such Study
for the months covered by ‘such Study unless Turlock hes'timely
delivered the Initial Annual Study, in which case the On-Peak
Percentage}and Off-Peak Percentage shall be derived from the‘
aﬁerage of‘applicable percentages for the same month from the

Second Half-Year Study and the Initial Annual Study.

_ 10.5.3 If, notWithstahding~its'best efforts to do
so, Turlock fails to deliver the First Half-Year Study . to City

'_(a) by November 15, 2005, the Base Active Day Schedules for: the

months of Januar? through June 2006 shall be determined using'an
On-Peak Percentage of sixty-five percent.(GS%)iand.an Off-Peak -
Percentage of thirty—fiﬁe percent (35%); and (b) by June 30,
2006, the Base Active Day Schedules for the months of Jaﬁuary

‘through June 2007 shall be determined using the Egual Percentage
‘Method until the beginning of any such months that.is fortyefive

days after Turlock performs, completes - and delivers the First
Half -Year- Study in accordance with Section 10.4.1 or the Initial
Annual Study to City in accordance with Section 10.4.2 (a)

hereof and then the Two-Year On-Peak ‘Percentage and Two- Year

- Qff- peak Percentage derived pursuant to Section 10.6.1 for the

remaining months of calendar year 2007 and the remaining months’

of the Fiscal‘Year-ehding on June 30, 2008.
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10.5. If notw1thstand1ng its. best efforts to do
s0, Turlock fails to dellver the Second Half-Year Study to Clty
{a} by May 15, 2006, the Base Active Day Schedules for the
months of July through December 2006 shall be determined using
an- On-Peak Percemtage of srxty—flve percent (65°) and an Off—

Peak Percentage of th1rty~f1ve percent (35%);: and (b} by

" December 31, 2006, the Base Active Day Schedulee for the months

of July through December 2007 shall be determined u81ng the
Equal Percentage Method untll tlhe beginning of any of such
months that is forty-five days after Turlock performs, completes

and dellvers the Second Half-Year Study in accordance with

.Section 10.4. l or the Initial Annual Study to City in accordance

with Section 10:4.2 (a) hereof and, thereafter, the Two-Year On-
Peak Percentage and Two-Year Off-Peak Percentage derlved

pursuant to Sectlon 10.6.1 for the remaining months of calendar
vear 2007_and the remaining months of the Fiscal Year ending on

June 30, 2008.

-10.6 Rolling Average Methodologies .-

10.6.1 - Beglnnlng with the flrst month after’
December 2006 that is forty—flve (45) days after Turlock has

.performed, completed and delivered to City under Section 10.4

hereof a load profiling study and until Section 10.6.2 is in

effect then:

{a) the Base On-Peak Energy in a month shall
be determined by miltiplying the two-year average On-Peak

Percentage (as defined herein below, the “Two—Year_On—Peak

APercehtage") for thé month of determination by the Requeeted

'Monthly -Class 1 Energy for such month, and (ii) the Base Off-

Peak Energy in a month shall be determined for a month by
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multiplying the two—yéar average Off-Peak Percentage (as defined
herein below, the “Two—Year‘Off~Peak Percentage”) for the month
of determination by the Requested Monthly Class 1 Energy for
éuch month. ThenTwo—Year'dn>Peak Percentagé and the Two-Year
fo-Peqk Percentage’shail'be determinea by calculating the
simple avéragé'of.the applicable pe;centages'fbr the month of
determination derived from;the load profile studies for such
monith in the immediately préceding'two (2) available like
months. If percentages are not available from a load profileA;
stﬁdy fo; any giveﬁ month of the last,EWo {2) avaiiablé like
months‘then the missing on-peak percentage and the missing off-
peak perceﬁtage_for such month shall be determined by using the

Equal Percentage Method.

‘10.6.2 Beginning with the first month after
December 2007 that is forty-five (45) days after Tuflqck has
performed, completed and delivered to City under Section 10.4

hereof a load profiling study then:™

‘ {a) the Base On-Peak Energy in a month shall
be détermined by multiplyiﬁg the three-year average On-Peak
Percentage {as defined heréin.below, the “Three—Year.Oﬁ—Peak
Peréentagé”) for the month of determination by the Requested
Monthly Class 1 Energy for such month, and (ii) the Base Off-

Peak Fnergy in-'a month shall be determined for a month by T

4multiplying the three-year average'0£f~Peak Percentage (as -

defined herein below, the “Three-Year Off-Peak Percentage”) for
the month of determination by the Reguested Monthly Clags 1
Energy for such ﬁonth. The Three—Year_On—Peakaerdentage and’
the Three-Year Of £-Peak Pércentage Shall be'determined by
caiculating the simple average of the applicable percentages. for

the month of determination derived from the load profile
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studies for such month in each of the immediately preceding

‘three (3) available like months. If,perCentages are not

available from a load profile study for any given month of the
last three (3) available like months then theé missing on-peak
percentage and the missing off- peak percentage for. any such

month shall be determined by using the Equal Percentage Method.

10.6.3 ° Either Party may request the other Party to

agree to -an adjustment of the foregoing two-year average or

~three-year average in order to~accurately account for

identifiable changes or trends in Turlock’s Qualifying Loads and

»suchoagreement shall not be unreasonably withheld by the-Party"

to-whom'the request has been made if the Party making the

.request can demonstrate that such changes have occurred and that

such‘trends are likely to occur with reasonable certainty.

10.7 COnditions'Precedent to Ramping

©10.7.1  Turlock may not submit a Ramping Schedule
during the months of January to June of 2006 until the begihﬁingn
of any such month that is at least forty-five (45) days after it

has completed and delivered to City the.?irst Half-Year Study.

- 10.7.2 Turlock may not submit a RampinQ'Schedule

~during the months of July to December of 2006 untll the .

beglnnlng of any such month that is at least forty five. (45)
days after it has completed and dellvered to Clty the Second
Half-Year Study.

-10.7.3 Turlock may not submit a Ramping Schedule
dufing any month of calendar yvear 2007, or durlng any month of

any. calendar yvear thereafter until the beglnnlng of a month that

51 ‘ ’



TS Y T NG T =

w oo 1o U

10
11
12
13
14
15
16

17

18
- 19

20
21

22

23
24
25
26
27
28
29
30
31

32

is at least.fbrty—five (45). days after it has completed and
delivered a load profile~study in.accordance with Section 10.3 -

hereof for such month in a preceding year.

11. SCHEDULING OrF ENERGY DELIVERIES

11.1 Scheduling During Second Period arid Third Period
11.1.2 All schedules for the delivery of energy to
Turlock during the Second Period shall be developed in

"accordance with'Appendix B hereto and the terms and pﬁotocols

set forth bélow.

11.1.3  All schedules for the delivery of emergy to
Turlock during the Third Period shall be developed in accordance

with Section 7 hereof and the terms and protocols set forth

“beléw.

11.2 Scheduling Calendar. and Protocols

11.2.1 The Parties will use their best efforts to
work tqgéther‘cooperatively‘and in good faith in scheduling

energy for delivery under the terms of this Agreement.

11.2.2 The Parties intend schedules to be developed
and finalized in the manner éfovided for by the terms of this
Agreemeht and on such days and at such times as are set forth on

the Scheduling Caléndar.

11.2.3 The -Scheduling Calendar reflects the intent

of the Parties to adopt the current practice of electric
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utilities in the State of Califormia and of members of thé WECC

to establish their schedules on a Piesché&ule‘Day in accordance
with the prescheduling calendar published by the WECC_as'the
same may be modified by the WECC frdm time to time,éﬁd,
therefore, the Parties. also intena apd agree to modify - the
Scheduling Calendar from timé to time ﬁo incbrporate such )
modifications as have been made by the WECC to the WECC

prescheduling calendar.

11.2.4 The Scheduling Calendar also reflects the
iﬁtent‘of the Parties to exchange certain pctices, information
and types of schedules at specific tiﬁes'on_certain'days prior
to a Preschedule Day. The times seE forth in the Scheduling
Calendar were negotiated and agreed to by the Partiés in order

'(a)‘to allow each Party sufficient time to plan for and manage

its resources efficiently, economically and reliably; and (b) to

" account for. the different types of~prodﬁcts and services

provided for under the terms of this Agreement; and (c) to. allow

.each of'them adeguate time to respond to offers that may be made

or may be requiréd to be made by the terms of this Agreement and
qonfirmationsAor‘rejections of various types of schedules that
may be permitted by. the termé'of'this Agreement; (d) to account
for the time by which each Party may be required by its

applicable contracts or taiiffs to provide its final schedule(s)"

‘"for an Active Day to third barties; and (e) to account for the

time by which City is regquired to provide its Final Schedule to
its Schéduling.RepreSentative so that éity may avoid incurring
any. costs, fees or expenses for scheduling changes.after such

Final Schedule is submitted.

11.3 Permitted Deviations and Authorized'Representatives
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11.3.1 City and Turlock understand and agree that

it may be necessary or desirable to deviate from certain

schedullng provisions from.tlme to time and that lt would be

’ burdensome to amend this Agreement each ‘time that the- Partles
agreed that a dev1atlon was necessary oxr de51rab1e Therefore,'

'each Party has agreed to designate representatives who are

authorized to agree on its behalf to (i) deviations from the

Scheduling Calender,A(ii).deviations'from.proVisions relating to

" the scheduling of Class .l .Energy (including .Ramping), Spinning

Reserve Energy, Available Excess Energy or Additional Available

Excess Eﬁergy, or (iii) a mddification undexr Section 7.7.9.

Each Party shall’ dellver a wrltten notice 1dent1fy1ng the

representatlves who 1t has so authorlzed to the other Party
only those representatlves that- have been s0 de31gnated by a

Party shall have the authorlty to agree to any devratlon from

~the foregoing schedullng provr51ons or such modlflcatlon.

11.3.2 ©No -deviations from the feregoing scheduling

provisions or: modlflcatlon shall be effective or be lmplemented

until after the authorlzed representatlve to whom the request

for a deviation was made has received such request ‘in wrltlng

and dellvered a conflrmatlon thereof in writing, by faCSlmlle or

otherw1se, to the requestlng representative, provrded however,

that if. the requesting representatlve establlshes that

' extenuatlng circumstances prevent the dellvery of such an-.

advance. written request, a veoice recording of such. request and
the conflrmatlon of party to whom the request.was made may be
substituted therefor, if the requesting Party.thereafter
delivers an explanation, in writing{ of the extenuating
circumstances that prevented such delivery,ra summary of the

regquest and confirmation, together with a copy of such voice "
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recording to the Party to whom the request was madeAﬁo ldater

- than the following Business Day.

11.3.3 Any deviation from the foregoing scheduling
prOVlSlonS or. modlflcatlon that the authorlzed representatlves

may agree to from tlme to-time shall not establlsh a precedent

or a course of deallng or a course of conduct for any Subsequent .

dev1atlon that may be requested

11.3.4 The authorized representatives may not agree-

"to a deviation. from the reguirements hereinabove set forth.

11.4 Ramping Schedule Elections and Criteria

11.4.1  Turlock may submit a Base A¢tive Day Ramping .

Schedule for an Active Day if:

(a) Turlock has satlsfled the condltlons

~precedent set forth- in. Sectlon 10.7 hereof appllcable to such

Active Day,_and'

(b) Clty has notified Turlock that Ramplng‘

Headroom is avallable on such Active Day; and -

(¢) Turlock notifies City of the Ramping
election it has made pursuant to Section 11.4.2 hereof'and its-

Base Active Day Ramplng Schedule meets the criteria of set forth

.1n,Sectlon 11.4.3 hereof

11.4.2 Turlock may elect to Ramp based on Ramping

Schedule A, Ramping Schedule B, or Ramping‘Schedule C criteria

as set forth in Section 11.4.3 hereof and its eleqtion; once
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made, shall bé binding on it for each remairing Active Day of
the same month in which it is permitted to submit a Base Active

Day Ramping' Schedule.

11.4.3 Turlock may Ramp a Base Active Day Schedule

for an Active Day by adjustlng such Schedule J_n ‘accordance with:

(a). Seetion li 4.4 hereof if Turlock has
elected to Ramp us:.ng Ramplng Schedule A; 4

(b) Section» 11.4.5 hereof, 'if Turlock has

elected to ‘Ramp using Ramping Schedule B; or

(c) Section 11.4.6 hereof, if Turlock has

"elected to Ramﬁ 'usizig Ramping, Schedule C.

11.4.4 . Turlock may Ramp using Ramping Schedule A
for any Actlve Day except Sundays or NERC holldays '

(a) by increasing by not »more or' less than

5 MW the amount scheduled in any two _of the three Off-Peak Hours

of HEQ5, HE06 or HE23 and by 'incfeasing by not more 'oAr l_eés

than 6. MW, the amount scheduled. in the remaining Off-Peak Hour;

and

‘(b) by decreas:.ng by not more or 1ess ‘than
1 MW the amount scheduled in each of the On-Peak Hours of ‘HE 07
through HE22, so that the total On-Peak Demand for an Active Day

as set forth in the unadjusted schedule is not exceeded.
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11.4.5 | Turlock may Ramp using'Ramping Schedule B

.foxr-any Active Day except Sundays and NERC holidays:

(e)“during the_months of”Octoberlthrough‘
April (i)' by increasing by not moie or less than 2 MW the amount’
scheduled~ih the-Off-Peak Hour of HEOS and'by'increasing by not

more or less than'BMW the amount scheduled in the Off-Peak Hour

of HE06 and HE23f and (ii) bY~decreaSing‘by not more or less

than 3MW the amount scheduled in On-Peak Hour HE07 and by not . .

“more or less than 2MW the amount scheduled in On;Peak‘Hour HEOS

and by not more or less than 3MW the amount scheduled in. On-Peak

~ Hour HE 22, so that the total amount of the lncreases in- such
'Off Peak. Hours equals the total amount of the. decreases in such

On-Peak Hours: and

(b) during the months of May through

. September {i) by inCreesing~by not more or less than 4'MW the

amount ‘scheduled in HEQO5 and by 1ncrea51ng by not more or less

than 6 MW the amount scheduled in each of the Off-Peak Hours of

fHEOG.and HE23, and.(ll) by decreaS1ng by not moxe~or.less‘than

6MW thé amount scheduled in the On-Peak Hour of HEO7 and by not.
mere or less than 4MW the ahohnt scheduled in the On-Peak Hour

HEOB‘and by not more or less,then 6MW the amount scheduled in
the On-Peak Hour HE22, so.that theftotal ahmuht.of the increases

in such Off-Peak Hours eguals the total amount of the decreases

" in such On-Peak Hours.

11.4.6 Turlock ﬁay Ramp using Ramping‘Schedule C

'forlany Active Day except Sundays or NERC holidays:

(a) during the months of October through

April (1) by increasing by not more or -less than 4AMW the amount
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scheduled in~each of the Off-Peak Hours, and (ii)'by'decreasing
by ‘not more or. less than 2MW the amount scheduled in each. On-
Peak Hour, so- that the total amount of the lncreases in such

Qff-Peak Hours eguals the total amount of the decreases in such

On-~ Peak Hours, and

{b) during. the months of May to September

(i)~ by lncreaS1ng by not more.oxr ‘legs than . 9MW the amount

Ascheduled in each of the -OfE- Peak Hours, and (1i) by decreasing

by nqt-more or less than 5MW the amount scheduled in each On-~

- Peak Hours of HEQ7 through HE13. and HE 22, and (iii) by

decrea31ng by not more or less than 4MW the amount scheduled ln‘
each of the On- Peak Hours of HE14 through HE21l, so that the
total amount of the increases in such OffwPeak Hours equals the

total amount  of the dectreases in such On-Peak Hours.

~11.5 Available Excess Energy Schedule Criteria

o11l.5.1 If Turlock agrees to purchase Available
Excess Energy offered to 1t by Clty on an Active Day then it
shall accept such offer in whole or-in part by tlmely prOVldlng
Clty an Avallable Excess- Energy Schedule that meets the’

following crlterlaf

(a) during each of the On-Peak Hours of HEL6 ..

through HE19 Turlock shall schedule Available Excess Energy

offered'to it in eitheér (i) a constant MW of the total amount of
the Available Excess Energy offered to it in such hours, or (ii)

a constant percentage’of the total amount of .the Available

| Excess Energy offered to it in such hours; and

(b) during each of the On-Peak Hours of HEO7
through HELS and HE20 through HE22 Turlock shall schedule
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Available Excess Energy offered to ic‘in an amount that is not
less than the lower of (i) the average of the total amount of
Available Excess Energy (in’MW) scheduled by it under.subsection
(a) (1), or (ii) the constant percentage.scheduled uuder

subsection (e)(ii)_multiplied.by the total amount of Available

'Excess Energy offered to it in such hours; and

(c) durlng each of the Off-Peak hours of

HEL6 through HE19 of Actlve Days that are Sundays and NERC
holldays, Turlock shall schedule Availlable Excess Energy offered

"to- in the same manner as is provided for in subsectlon (a)

hereof; and

.(di during each of the Off- Peak Hours of

-HEO7 through HE15 and HEZO through HE22 of Actlve Days that are

Sundays and NERC holldays, Turlock shall schedule Avallable

Excess Energy offered to it in the same manmer as is prov1ded

for in subsection (b); and

, ._(e) 'during each of the OfféPeak Hours of
HE23 through HE06,. Turlock shall schedule Avallable Excess
Energy offered to 1t in such hours 'in either (1) a constant MW

of such amount, or (11) a constant percentage of such amount.

‘11.6 Additional Available Excess Energy Schedule

If: Turlock agrees to- purchase Addltlonal Available
Excess Energy offered to. it by Clty on an Actlve Day pursuant to
Section 7. 4.;2 hereof then it shell be deemed to have accepted
the schedule'for delivery of such‘Additional Available Excess
Energy communlcated to it by City at’ the time such offer was.

made to 1t by City under Section 7. 4, ll
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11.7 Interruptions of Scheduled Deliveries

11.7.1 Clty may -interrupt and shall be excused from

any obllgatlon to supply or dellver Firm Class l Energy that has

been scheduled for dellvery or. Splnnlng Reserve Energy requested
by Turlock at any time durlng the Second Perlod to the extent

that its. failure to supply or deliver such Firm Class 1 Energy

Jor Spinning Reserve Energy.shall.be due to Uncontrollable

_ Forces.

11.7.2 City may 1nterrupt and. shall be excused from
any obllgatlon to supply or deliver (a)_Avallable Excess Energy.‘
or Additional‘Available Excess Energy that has‘been scheduled
for delivery at any time durlng the -Second Perlod or (b) A
Scheduled Class 1 Energy,,Scheduled Shortfall Energy,vAvailable
Excess Energy or Additional Avallable Excess Energy that has
been scheduled for delivefy, or Splnnlng Regerve Energy that has

been requested by Turlock at any tlme during the Third Period,

to the extent that.its failure to supply.or,dellver.any such

Energy shall -be due- to:

{(a) either the Project or the City’s
Transm1551on Facilities not being avallable because of a Forced -

Outage for Wthh suff1c1ept notice could not have been given to

allow the outage to be factored 1nto the preschedullng process;_

or .

"(b) a determination by City, made in lts

sole judgment and discretion; that supplylng or dellverlng such

~Energy or contlnulng delivery of such energy would adversely

impact the Clty s‘ablllty either to provide water supply or to
meet aﬁplicable standards of water quality followed cor

‘estdblished by City; or
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.c;rcults, at or near Westley, Callrornla.'

(c)' Uncontrollable Forces.

11.7.3 ‘City may not interrupt the supply and

dellvery of . any - energy scheduled for dellvery hereunder in order

to sell: such energy at a hlgher prlce

11.7.4 Clty shall notify Turlock as far in a&vanCe

‘as is practicable of an 1mpend1ng 1nterruptlon and if not

practlcable then promptly after the»occurrence of any
interruption, and shall~p£ovide Turlock With_(a).a description~
of the specific cause of the 1nterruptlon 1LE knbwn; and (b)'the
tlme the 1nterruptlon started, and (g) the expected duration of

the 1nterruptlon

'12. POINTS OF. DELIVERY

12.1 . Se¢ond Period

- The Points of Dellvery durlng thé Second Period shall
be at those points ‘known ‘as the Oakdale 115 kilovolt bus, the

,Westley 230 kllovolt tap, and such other p01nts ag the Partles

may agree in wrltlng to establlsh. - For purposes of thls Sectlon
the Westley 230 kllOVOlt tap is the point at whlch the Tesla—
Parker and Walnut-Los Banos 230 kilovelt c1rcu1ts of Dlstrlcts

are 1nterconnected with PG&E 5. Tesla- Los Banos 230 kilowvolt
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12:2 Third Period.

12.2.1 - The P01nt of Dellvery during the. Third
Perlod shall be that point known as the Oakdale 115 kllovolt bus -
located at the Turlock Oakdale Substatlon

1212.2'.:City shall ttansmit energy over thoee City
Transmission Facilities‘interconnecting City and Turlock and
shalL deliverwenergy'scheduled for delivery to'Turlock‘heteunderd
to the Point of Delivefy, and Turlock shall arfange for -and be -

respon31ble for the. raceipt of and for transmlsSLOn service at

4and from the Point of Delivery.

12.2.3 If delivery can not ‘be made by City to, or

~received by.Turlock at, the Point of Delivery, then Turlock (or

a representatlve it has authorized and de51gnated under Section
11.3.1 hereof) may request that energy scheduled for dellvery to
Turlock hereunder be dellvered by City to Turlock at an

: alternate point of delxvery, and City shallAdellver such energy

'to such alterriate point of dellvery if Turlock (a) makes

arrangements for transmission and dellvery to an- alternate p01nt

‘of del;very»that.C1ty (orAlts Schedullng Representatlve) is

interconnected'with or authorized to deliver to; and (b) agrees,
in,advance, to reimburse Clty for all third-party costs, fees,
expernses., penaltles or other charges associated with the o
transmission and delivery of such enefgy to such altermate point
of‘delivery.inAexoess of these City would have inonrred if
delivery had been'made at the Point of Delivery; and (c) agrees,
in advance, that any transformation or transmission losses
associated witn the‘deiivery of such energy to an altermate

point of delivery in excess of thosellosses that would have:

62




O W o o Ul s WD

occuxrred if'delivery had been madé'at'the.Point of Delivery.‘

.shall be for Turlock’s account.

12.2.4 NoEwithStanding.the foregoing, City shall

nét be obligated to make delivériesgto an alternate point of

idelivery;to the extent (i)»cipy.determinés that it would impair

- City’s ability to meet its obligations ‘to City Municipai Load, .

or (ii) it would impair City’s ability to meet its obligations
to Modesto, Ailrport Tenants, Norris Ihdustries, other City
custoﬁers or to third parties, but bnly.to the exteﬁt'such:
leigations were established prior to'satisfaction'of all the

conditions of-Section 12.2.3 hereof."

13. TOSSES .

Losses associated with Turlock’s use of excess capatity in

'Ciéy’s Transmission Facilities shall be calculated on an

incremental basis.

14. CHARACTERISTICS OF ELECTRIC SERVICE AND METERING

14.1 ?ower to be deliveréd and recei&ed pursuant to this
Agreemeﬁt,shall be three phase, alternating cﬁrrenﬁ,‘aﬁ a:
nominal fregquency of sixty (60) hertz.  Nominal ﬁoitage at the
Oakdale Point of Delivery'(hefein referred to as “Oakdale”)
shall be 115 kilovolts, and duringgthe First Period and the
Second Period at the Westley Tap shall be 230 kilovolts.

63




w o o U W N R

Wow oW NN N DN D NN NN R R R R R e R
N = (@] [Xe] o ~J [e)Y [ 62 BTN ) N, = (@] VLO [o9] ~J N 181 > W N l-—‘ O

14.2 Turlock and City shali-eaeh use best efforts to

provide reactive power and operate their respective systems - .so

~that at all times the total dellvery of Power by Clty to. Turlock
,,as measured at Oakdale shall be between nlnety elght (98)

percent lagglng and ninety-eight (98) percent leading powerv

factor.

14.3 Meterlng equlpment at Oakdale .shall be furnlshed<
seerced tested and maintained by Turlock and shall 1nclude
Nin® and “out"'meterlng equipment for the measurement of the
amounts’ of both.real‘and ieactive power,'and such backup
metering facilities as ﬁay-be mutually agfeed upon by the
Parties. Such metering equipment shall be designed to prevent
reverse registration'and to meesure-end'reebrd coﬁtinﬁouslyA

deliveries of kilowatts and kilovars (integrated 30-minute

intervals), kilowatthours and kilevarhoﬁrs.

i4 4 Turlock shall be responsible for maklng arrangements‘
to read all meters .at Oakdale on. 'the first Business Day of each
b;lllng perlod or at such other tlmes,as agreed by the Partles
and to'submit a‘copy'of all readings to City for-its records.
City shall be affo:ded-reasonable bpportuﬁity to be present ae
such times’that such meters are read. Turlock w1ll service and

maintain storage medla on all recordlng meters, and will make

‘data from such storage medla avallable to Clty, promptly, upon

request and, if avallable, in a format capable of belng 1mported

electronically into a spreadsheet . format.

14.5 If City so agrees, Turlock shall have the right to
degsignate PG&E as its agent to read, test and maintain all
meters at Oakdale. In such event,-PG&E shall assume and prerform

the duties and obligations of Turlock in connection therewith.
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14.6 Meters at Oakdale shall be sealed and the seals shall

be broken only upon occasions when such meters are to be

'inspected tested or adjusted and representatives of City shall

be afforded reasonable opportunlty to be present upon such

occasions. -Meters at Oakdale shall be tested at intervals of
not less.than once every twelve (12) months and at any
reascnable'time upon request therefor by either'Party Any
metering equlpment at Oakdale found to be defectlve or
inaccurate shall be repaired and readjusted or replaced. If
such meter fails to register or if the measurement made by‘such
meter,duriné a test varies by more than two {2) percent from the
measurement made by the standard meter used in the test, an
adjustment to ccrrect‘all meter records of measurements~made;by‘
such“inaccuratejmeter shall‘bevMade for a pericd starting from

the date the meter registration became in error, if Turlock can

. determine such date. The two (2) percent accuracy shall Ee

understood toc be the average of the metered accuraCLes at ten
(10) percent of rated load arid at one hundred (100) percent of
rated load tested at unlty power factor. If the date when the
error in registration began cannot be determined, it shall be
assumed that the error has existed for a.period of either (a)
six (6) months,  (b) half of the time‘elapsed since the meter was

installed, or (c) half of the time elapsed s1nce the prev1ous

-test, whlchever period is shortest. Tf necessary the

ccrrectlons may be estimated from the best 1nformatlon avallable

"for the period of defect or inaccuracy. If necessary the

.correctlons may be estimated from the best lnformatlon avallable

for the perlod of defect. or lnaccuracy.
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- control.

14:7 Turlock shall own all meterlng equlpmenc at the
P01nts of Dellvery, including the primary instrument

transformers with associated wiring.

< 14.8 The'Partieé shall each be responsible to provide
equipment at the'Points.of Delivery capable of transmitting
(i.e., telemete:ing) data to their fespective energy control

centers if the‘Parties desire- such data.. Turlock shall allow

TClty to access its inter-control area meter at Oakdale via

telephone so that City can downlecad stored hourly MW and MVAr
flows. Turlock shall also provide MW and MVAr meter readings in
fealftime {as they occur) should éity reguest. The specific
means of communicatiﬁg the real—time data shall_be»mutually
égreed upon. The Parties further agrée that their~technical
représentatives will meet within thirty (30) davs of City*s
request to dlscuss the specific details as to how the data Wlll

be prov1ded to the Clty Within ninety (90) days of such

' request Turlock shall prov1de ‘City with an estlmate of the .

costs,and,a tlmetable to implement the provision of the

.reqguested reai time data. The purchasing, installatiom,

mainteﬁance, service or repairs of City equloment prov1ded to or
purchased by Turlock under this prov1510n shall be subject to a.

separate agreement as to 1nv0101ng, payment and operational

15. ACCOUNTING AND BILLING

15.1 Monthly Billing Statements

15.1.1 City shall bill-Turlock monthly for energy
sold and other sérvices sﬁpplied by City and purchased by
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Turlock hereunder during a month at the rates and charge5~set.
forth in Section 16 and for reserve sﬁbport as prOvi@ed for in
Sectlon 16 5, -and shall deliver to Turlock‘a billing statement
therefor on or before the fifteenth (15%) day ofithe succeeding

month, orzas.soon~thereafter as possible.

15.1.2 With each billing statement, City shall
prbvide.Turlock with a eopy of the documentation and information

supporting such statement.

15.1.3 If the amounts of energy and other services
supplied during a'month.cannot be deétermined accurately by City-
at the tlme it lS preparlng lts monthly bllllng statement, City

shall use its best estimates 1n preparlng the bill and when

.flnal accurate and complete bllllng information becames

avallable, City shall promptly prepare and submit an adjusted

billing statement to Turlock for such month

A15.1.4 Fcr purposes of thls Sectlon bllllng
statements shall be deemed to be dellvered by’ Clty ‘and recelved
by Turlock three (3) days after depOSLt thereof, First Class
postage pre-paid, ln the Unlted States Mall

"15.2 Monthly Paymerit

-15}2.1 Turlock shall pay to City, in immediately
available funds, all undisputed amounts within a ?eriod of

thirty (30) days of receipt of each billing statement.

J15.2. 2 Turlock shall have the option to either pay-
disputed amounts or withhold payment of such dlSputed amounts,

prov1ded however, Turlock shall at a minimum pay City such
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amounts bllled for payment of Pirm Class 1 Energy during a monthA

of the Second Period and Class 1 Energy during a month of the
Third Period. Turlock’s payment for such quantltles shall not

constltute acceptante of such quantltles as belng correct or "

.approprlate. If Turlock- dlsputes a bill, it shall provide City

with a written explanatlon of the specific basis for its dispute

on'the same day -that it makes payment to City hereunder.

15.2.3 “Billing'dispuﬁes and the charges.associated
with. late payments (or refunds) shall -be determined and resolved

by the Partles in accordance with Section 17 hereof.

» 15.2.4 Payments hereﬁnder‘are deemed to be received
on the. day transferred by wire with confirmation, or three (3)
days after a Party deposits the same, Flrst Class postage pre-

paid, in the United States mail.

-16. RATES

16.1 -First Period Class 1 Energy Rate

- The Provisional Class 1 Rate (as such term is defined

in Appendix D hereto)yfor Class 1 Energy delivered to Turlock

vduring'the First Period as specified in Section 7.2.2, ehail be

$17.99 per MWh and such rate shall be subject to reconciliation
and adjustment by Clty in accordance with the procedures set

forth in Appendlx D.

16.2 Second Period Firm Class 1 Energy Rate
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The Provisional Class 1 Rate (as such term is defined
in Appendix D hereto)'for Firm-Clasé 1 Energy‘delivered to
Turlock (a) from July 1, 2004 through June 30, 2005 shall be -
$15 17 per MwWh and such rate shall be eubjeCt to reconcrllatlon

~and adjustment by Clty in accordance with the procedures and

methodology set forth in Appendlx D, and (b) from July 1, 2005
through December 31, 2005 shall be the rate establlshed ‘pursuant

to Section 16.3 hereof.

16.3° Third Period Class 1 Energy Rate

16.3.1 The rate for Delivered Class 1 Enérgy
delivered to Turlock during a month of the Third Period shall be

the Class 1 Energy Rate determined by City in accordance with

- the §rocedures and methodology,set forth in Appendix D hereto

and as set forth in City’s notice pursuant to Sectlon 16 3.2

hereof which is appllcable to the month in whlch gsuch energy was

delivered.

16.3.2 On or before May 1 of - each . Year during the

term of this Agreement, City shall notify Turlock, in writing,

-of the Class .l Energy~Rate to be'effectiveiior the Fiscal Year -

beginning'on July 1 of'such Year. “Together‘with such hotice;
Clty shall deliver to Turlock copies of work papers and other

supportlng documentatlon Clty utlllzed in determlnlng such Rate

16.4 Available and Additional Excess Emergy Rate

16.4.1 The hourly rate for Available Excess Energy
or_Additional Available Excess Energy delivered to Turlock in an
hour durlng the term of thlS Agreement shall be the Excess

Energy Rate determined by City in the manner set forth below.
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16.4.7% The Excess Energy Rate for Available Excess
Energy or Additional AVailable-ExcesS Energy delivered to

Tutloek during:

{a) an On-Peak'Hour{ shall be the greater of

(i) one.dollar ($1.00) per MWh, or (ii) the amount by which

.seventyApercent (70%) of the “Firm on~Peak” price per MwWh

reported by Dow Jones in the “Dow Jones NP1l5 Electricity Price
Index” applicable to the period of determlnatlon exceeds one

dollar ($1.00); and

(b) an Off-Peak Heur, shall be the greater
of (i) one dol%ar ($1.00) per MWh, or (ii):ﬁhe amount by which -
seventyvﬁereent (70%) the “Firm dffe?eak”iprice per MWh reported
in the “Dow Jones NP15~Eleet:icity Price Index” applicabie to

the period of determination exceeds-one;dollar ($1.00).

. 16.4.3 In the event that Dow Jones ceases
publlcatlon and reportlng of such “Flrm On- Peak” or “Flrm.Off—
Peak” pricing 1nformatlon for NP-15, then (a) the Parties shall
immediately attempt to reach agreement w1th respect to an
equlvalent successor index, and {b) Clty shall contlnue to .

charge, for an interim period, the Excess Energy Rate 1n effect

_on the day 1mmed1ately prlor‘to such>cessatlon of such

publlcatlon until the day that an equlvalent successor index is.
agreed to by the Parties, or a final decision resolv1ng the
Parties’ dispute with respect thereto ig.isstued under Section

23, and (c) the Excess Energy Rate shall be retroactively

4redetermined for all hours of the interim period in the'nepner

provided for in Sectiom 16.4.2, and (d) based thereon City shall -

determine the amounts that Turlock should have paid for
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~ Available Excess Energy and Additional Available Excess Energy.

delivered to it during the interim period, and (e) if Turlock

has overpaid for aAvailable Excess Energyeor Additional Excess

_Energy -during the interim period City shall promptly refund the

~overpayment to Lurlock together with lnterest theréon computed

in the manner prov1ded for 1n Section 17.1 hereof -or () 7f

Turlock has underpald for Avallable Excess Energy or Addltlonal

Excess Energy during the 1nter1m perlod Turlock shall promptly
‘pay the amount of the underpayment to Clty, together w1th

interest thereon computed in the manner prov1ded for 1n Sectlon '

717 1 hereof

| 16.5 Reserve Support Charge

16. 5'1 During the Second Periodz Turlock shall pay
Clty on a monthly- ba51s to reimburse Clty for a portlon of
City's capac1ty regserve costs, provided that the max1mum.payment
of the Districts during any Year shall be $7OO 000. The eharge

for any month shall be a unit charge in dollars per kilowatt A

“month egqual to the total.capacityxreserve costs paid‘by City .to

PG&E for such month lelded by the capacity of the Project as

stated in Sectlon 6.

16.5.2 Turlock’s payment to‘city shall be equal_to

Turlock’s On-Peak Demand for each month as set forth on Column C

iof Table B-1 of Appendix B hereto, multiplied by the above |

determined unit charge. .During any month when the-total

oayments by the two Districts for said reserve support charge

: would bring the total for such Year to more than £700,000, such
reserve.charge by the Dlstrlcts for sald month shall be
‘proportlonately reduced such that the $700, OOO annual payment is

- not exceeded and shall not be levied for any . subsequent month ot
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such Year. Further, rates determined pursuant to Appendix D

shall not imclude any reserve snpport costs.

16.5.3 The Class 1 Energy Rate determined by City

pursuant to Appendix D-shall*not include any reserve support

cosgts, and neither the reserve support}charge noxr the expenses
it iS'intended to recover shail as a result of this Agreement,
be deemed to be the type of costs contemplated by Section 9(1)
of the Raker Act. ’

16.5.4 City shall<notlcharge'Turlcck a reserve

‘support charge for capacity reserve5costs'incurred by City in

any month durlng the First Perlod or the Third Period of this

Agreement

17. BILLING DISPUTES

17.% Any refund oY amount due under this Agreement wh;ch
is not tlmely paid pursuant to Sectlon 15.2 shall accrue -

interest at an annual rate compounded monthly from the date

payment. is due.until the. date payment .is made. The' interest

rate applicable to any refund or amount due during a giVen
period. shell be the lesser of (a) the daily “Bank prlme loan”
rate reported by the Wederal Reserve System 1n Statlstlcal
Release.H.15, or 1its successor, which is in effect. during such
period, or (b) the maximum interest rate permitted byhlaw} such
interest computed mbnthly for each ncnth or fractiomal period

thereof Interest‘whlch is accrued but unpald as of the first

‘ day of a calendar month shall be added to the total amount due

as.of that day and thereafter bear interest in the same manner

as the principal due under the bills..
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17.2 If Turlock hag disputed the amount  due under any bill
fendered,by.city pursuant to Section 15.1 Turlock shall either
pay the disputed amount or withhold payment of such disputed

amount pursuant to the provisions of‘Section,IS.Z.'vcity and

‘Turlock gshall meet, or otherwise discuss as mutually agreed,

within fifteen (15) days after Clty’s receipt of Turlock’s

'ekplanation pursuaﬁt'to Section 15.2J2,.or by mutual agreement

on the earliest bossible date thereafter, to attempt to agree en
any adjustment that may be approprlate If the Parties do not
agree within this fifteen (15) day perlod as it may be extended
by mutual agreement, the Parties shall resolve such dlsputes

pursuant to Section 23 of this, Agreement' Upon resolution of

'“:the'dispﬁte, refunds due: Turlock or- payments due the Clty Wlll

be made’ with 1nterest calculated from the date the payment or
refund was due to the date the'refund or payment of the dlsputed .

amouat occurs at the interest rate epecified in Section 17.1.

17 3 If either party is not notlfled of any error in a
Bill w1th1n (3) vears from the payment due date of the blll
such bill shall be deemed .to be correct w1thout recourse by

elther_Party.'

18. COVENANTS OF - TURLOCK

18.1 Turlock agrees that no Power sold to it under this
Agreement shall be resold to any private person or corporation
for purpdses.contrary to the provigions of the Raker Act.
Turlock shall have the right and optlon to sell Power for resale
if Turlock’s total morthly load exceeds its amount of Avallable

Energy taken in such month.
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18.2 Turlock warrants that the quentity<of Requested
Monthly Class 1 Energy shall be determined in compliance with
ﬁhe applicable pfovisions of the Raker Act bo;h as to purposee
of use and location of consumer’s point of dtilization aﬁd, when
reguested by City, Turlock shall demonstrate such complianee to

City.

18.3 Turlock warrants that City shall not be llable for

'any dlsputes arlslng between Turlock and Modesto regardlng .the

‘Allocatlon Agreement

18. 4 Tur;ock agrees to grant to City such permlts for
lnstallatlon, operatlon and malntenance of " structures and
equlpment‘on Tu:lock’s‘real property and such rlghts of accees

as may be requi:ed for the'purpOSes of this Agreement.

19. . COVENANTS OF CITY

19.1 City agreess to grant ‘to Turlock such permits for
installation, operation and maintenance of structures and
equipment oﬁ~City/s real property and such rights of adcess as

may be fequired for the purposes of this Agreement.
19.2 'City agrees to maintain and operate City’s i
transmission and generatlon faCllltles con51suent'w1th Prudent

Utlllty Practice.

19.3 City shall use its best efforts to install, operate

and maintain such eguipment as is necessary to provide to
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Turlock a continuous exchange of information regarding the

City’s.generation and transmission facilities and loads.

19.4 City shall provide Turlock copies of all rate tariffs

~and agreements betweenvCity and third Earties.which mey affect

the rates and terms. and conditions of this Agreement.

© . 20. RESPONSIBILITY -

Eadh~§artyvshall at.its own-riek and expense, in accordance

with Prudent Utiiity Prectice, maintain and keep in ‘gaod and

safe condition and carefully operate 1ts own property and -

facrlltles used in dellverlng, meterlng or recelv;ng Power

~,hereunder,

©21. UNCONTROLLABLE FORCES

© 21.1 Neither Party shall be considered to be.in default in

. the performance of any of its obligations under this Agreement

wheﬁ;a.failure of. performance‘shall be due'to‘Uncontrolleble‘

i Forces. Except to the extent expressly prov1ded Lo the contrary

in Section 21. 3 hereof the term Uncontrollable Forces Shall
mean any cause beyond the control of the Party affected,
including»but not restricted to, failure or threeﬁ of failure of
facilities. for sterage of water, generatlon or transmission of
Power, lncludlng the fallure of PG&E transm;ssron facrlltles or
the transnassron facilities of others, rlood earthquake,
tornado, storﬁi fire, lightning, epld@nlc _war, riot, c1v11
disturbance, or disobedience, labor drspute, labor:-or material

shortage, sabotage, restraint by court order or order of, a
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governmental agency or'authority, and action or non~aetien by,
or inability to obtain the necessary authorizations or approvalé
frqm any governmental-agency or authotity, other than the
Parties or their Governing Boards, which by exercise of due
diiigence’such Party could not reasonably have been expected to

avoid andfwhich by exercise of due diligence it has been unable

- to overcome. -

21.2 Nothlng contalned hereln shall be cénstrued so as to

require a Party (i) to settle: any strlke or labor dlspute in-

;WhiCh it may be involved or {ii) to agree to any terms or

.conditions of financing or obtaining authorizations or approvals

which that Party deems unreasonable or burdensome.

21. 3 Uncontrdllable Forces-: which would excuse'the“Parties

~Erom - fulfllllng their obllgatlons hereunder durlng the Second

Perlod shall not 1nclude

(a) Inadequacy of water for generation of electric

. energy caused by a’drought;

(b). Failure of Project facilities for storage of
water, generation or transmission of Power, except for cases
whereby a portion of Project facilities are damaged or

destroyed or .shut down in acco:dance w1th Prudent Utlllty

.Practlce to prevent imminent: and substantial damage or

destructlon; prov1ded however, that in such cases City’'s

obligations shall be excused but only to the extent prOVldEd for

in subsectlon (¢) below;

(c) Pailure of PG&E facilities or the facilities of

others to deliver Turlock’s Firm.Class 1 Energy to the Point of
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Delivery; provided, however, -that. (i) such obligations may be

excused but only to the extent that PG&E or such other entity

providing energy or transmission’ serv1ce curtalled or

‘ 1nterrupted such transmission- serv1ce for reasons beyond its

control and City could not obtain alternate energy at the P01nt

~of Dellvery, ‘alternate transm1s51on serv1ces, or .alternate means

of delivering Energy after exercising due diligence; and (ii)

provided, further,. that in‘the‘event.Proﬁect facilities are

damaged or destroyed ag provided in subsection (b) hereof and a

failure of PG&E facilities or the facilities of others occurs as

‘hereinabove prOV1ded then the Parties agree that PrOJect Energy

shall be used (1) first, to meet the requlrements of Clty

"Municipal Energy, and (2) second, to meet.the Class 1 Energy;

requirements of the Districts under the Raker Act, and (3) that
if after meetiné the requirements'of'city Muﬁicipal Energy,
there is not suff1c1ent remalnlng Project Energy ‘to meet the -~
total Class 1- Energy . needs of the Dlstrlcts, then such remalnlng :
Project Energy~shall be proportloned between the Districts on ‘
the basis of their respectlve shares of the total of their Class

1 .Energy needs, and {iil) provided, ﬁurther, that in the event

: supersedlng state or federal governmental authorltles act to

control such allocatlon then the allocation to be used by Clty

g hall be con51stent with such state or federally establlshed

prlorltles

'21.4 If either Party is unable té fulfill any of its
obligations under this Agreement by reason of Uncoﬁtrollable
Forees, such Party shall give written notice as expeditiously'as
possible of sueh'fact to the other'Party and shall exercise. due
'diligence to remove sﬁch'inability'with all reasoﬁable dispatch.

In such event, the Parties shall diligently and expeditiousiy

77



W oL U R W B

oL W N D N R N RN N R R R R R e
NOR o W om0l WY R oY Sy U e WO

determine how they may eguitably proceed to carry out the

‘objectives of this Agreement.

22. - TNSURANCE AND LIABILITY

22.1 During the term of this'Agreement, eaoh Party shall
submit certification of self insurance or evidence of .coverage
obtalned from commerolal carrlers, in a form acceptabie to.the
other, Party, describing the levels.of coverage for Workers’

Compensatlon, comprehensive general liability insurance,

‘comprehensive automobile liability insurance and aircraft

1iability insurance. Such certlflcatlon or ev1dence of coverage

'shall be supplled annually

22.2 .Reenonsibilities of the Parties .

22.2.1 ‘Bach - Party shall take. fdll‘responsibilitv.

»for performance of its obllgatlons under this Agreement and

shall bear all losses and damages dlrectly resultlng fromosuch
perrormance Bach Party shall. 1ndemn1fy, hold harmless and
assume the defense of" the other Party, its governlng board. the
members of ltS governlngﬂboard and 1ts offlcers, agents and
employees from all claims, loss, damage, injury, and liability
of any and every kind resultlng from.lnjurles to or death of
persons, 1nclud1ng employees of elther Party, ar1S1ng out of or
resulting from.performance or nonperformance of thls Agreement
or any action undertaken in Ffurtherance of this- Agreement by the
indemnifying Party or its agerits, employees or contractors,
except to the extent thatoany such claim, loss, damage, injury
or liability is proXimetely caused by the willful misconduct of

the indemmified Party, its governing board, the members of its
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» gq&erning boerd'and itg officers,‘agents,'employeesAor

contractors.

22.2.2 Indemnification previded above shall not
apply -in any instances of sole Willfﬁl‘misconduct of .a Party,

its Governing Board and its members,. officers, representatives,

agents or employees.

22‘2 3 A Party s obllgatlons under thls Sectlion to

-1ndemn1fy and hold- harmless the other Party shall not ke llmlted‘

-to the amount of insurance: proceeds, if any, received by the

Party belng 1ndemn1£led

22.2.4 Eadh'Party shall be responsible for

protectmng its fac111t1es from p0851ble damage by reason. of

electrical dlsturbances or faults caused by the- operatlon,

faulty operation, or nonoperetlon of the other Party’s .

' facilities, and such other Party shall not be liable for any

- such. damages so caused.

23. RESOLUTION OF .DISPUTES AND .ARBITRATION

23.1 It is the intent of the Parties that best efforts
will be used to settle all diéputes~erising under this Agreement\
es a matter of normal business.  Failing such :esolution~the
?roeedures eet forth undef this>Section_23 shall be utilized,

subject to the provisions of Section 17, if appropriate.

. 23.2 The Party initiating a dispute shall submit'its

- written notice to the other stating completely the nature of the

dispute and the specific grounds therefore.
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23.2.1 Upon receipt of the written notice of.

dlspute specrfled in Section 23 2, the Parties ghall meet within

15 days to attempt, in good falth to resolve such dispute.

23.2,2 " If the Parties are.ﬁhablef'within five days
of the inditial meetihg,_tO'resolve such dispute, each Party
shall prepare -a written statement setting forth its
understanding of the'nature of the diséute andlthe reasons for
the position taken.  Copies of the written.statemente~shall be
submitted to a maﬁagement team'consisting of the General Manager
of City’s- Public" Utilities Commission and Turlock's General

Manager within 15 days of the lnltlal meeting.

23, 2 3 "~ If the disPuting Party'fails to déliver its
written - statement w1th1n the time spe01f1ed in Section 23 2 2,
such Party shall be deemed to -have Walved all present and future

claims with respect of such dispute.

23.3 The management team and their advisors shall meet

within five days. of receipt of each Party’s written statement to

.attempt to resolve .the dispute.

0 23.3.1 The management team shall use best efforts

; to attempt to resolve the dispute to the satisfaction of the

Dartles'w1th1n 30 days of . receéipt of the written statements.
The Partles may agree to extend the time perlods set forth in

Section 23 3 and 23 3. l

23.3.2 If the management team fails td resolve any
dispute within the period provided in Section 23.3.1, either

Party may commence arbitration under Section 23.4.
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23. 3. 3 -If the dlsputlng Party fails to commence

~Aarb1tratlon in W1th1n flfteen days after the end of the 30 day

perlod stated in Sectlon 23 3 1, the. dlsputlng Party - shall be

. deemed’ to have waived all present and future clalms Wlth respect

to such.dispute.

'23.4 The Parties agree that all'disputeS‘arising under

" this Agreement that have not been resolved after conclusion of

the procedures sat forth in Sections 23.2 and 23.3 shall be

.settled through blndlng arbitraticon as prov1ded in thlS Section
12 .

23.4 provldlng such arbltratlon is commenced in. accordance with

Sectlon 23 3. 2.A

23.4.1 Excebt'aehotherwise provided in this Section
23.4, the arbitratiOn shall be governed by the Commercial
Arbitration Rules of the- Amerlcan Arbltratlon Assocratlon (AAA)
from time to tlme in force Notw1thstand1ng such rules (1)
dlscovery shall be: permltted and the prov151ons of Callfornla
Code of Ciwvil Procedures Section 1283.05, arellncorporatedlby
reference hereln except that the Parties shall not use |
interrogatories as a meéans of'diecovery and (2)'if such. rules

and:provisions as herein modified shall conflict with the laws

of the State of Califormia then in force, that law.shall goverm.

| 23.4. Either Party may commenhce arbitrationlry
serv1ng written notice on its intent to commence arbltratlon
upon the other Party Wlthln 15 days after the end of the 30 day
period provrded in Section 23.3.1. Such Party shall be termed
the sTnitiating Party.” 4Should either Party fail to commence.

arbitration within this time period, the Parties shall be deemed
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'to ‘have walved all present and - future claims w1th respect to

such dlspute.

23'4 3  The written notlce shall express the Party’s

- 1ntent to 1nst1tute arbltratlon under thlS Agreement and.shall
dn adequate detall set forth the nature of the dlspute, the

_issue to be arbltrated the Party’s pos1tlon thereon and the

remedy sought be such- arbltratlon

23.4.4 Within 21 days. of the receipt of the notice

commencing arbitration and statement’of'the dispute .and proposed

remedy required under Section 23.4 3/ the other Party shall -

serve a written’ re5ponse upon the Inltlatlng Party statlng its

-understanding of the issues in dispute, its position thereon,

the reasons supporting itsfposition and its proposed remedy.
The . statements requlred undexr Sectlon 23 4.3 and 23 4 4 shall

constltute the submlttal statement

23.4.5 Wlthln 30 days after. dellvery of the

Inltlatlng Party s wrltten notice to. commence arbltratlon the

Parties shall meet for the purpose of selecting three impartial
arbitrators. In the event the Partles are unable to agree on
the selection of three arbltrators at such meetlng, they shall
w1th1n ‘15 calendar days of such meeting, request the aAamerican
Arbitration Association (or a similar organization if the o
American Arbitration Association should not-et that. time exist)
to provide a list of‘five impartiel'erbitrators from which to

select the necessary remainimglarbitrators. Within 30'days

.‘after the'date of receipt.of‘such list, the Parties shall take

turns striking names from said list until three arbitrators have
been selected. The arbitretors‘selected shall be available to

serve and shall be skilled and experienced in the field\of.thel
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&ispute and no person shall Dbe eligible'for appdintment as an
arbitrator who is a directer, offiter»or~empldyee of either of
the Partles or lS otherw1se interested in the matter ‘£o be
arbltrated Within ten days after such selectlon, the Parties
shall: submit to the arbltrators the wrltten notlce and submittal

= .

statements prepared purSuant to Sections 23._;3 and 23f4 4,

.23.4.6 Within 10 calehder dayS'after the selection.

‘of the arbitrators; the Parties shall meet with .the arbitrators‘

to establish a schedule for dlscovery, initial hearing, the .time
for - the arbltrators to lssue a decision after the close of
hearlng and the rules for con51deratlon and presentatlon of thev

arbitrators’ decision-

23.4.7 The Partles may settle at any tlme before

"the issuance of. the arbltrator s dec1s1on

7

423f4.8f The decision of the. arbitrators shall accept

one Party'’'s proposal and shall include findiﬁgstWith respect to .

the issues involved in the dispute. The arbitrators’ shall make
their decision in accordance with Prﬁdent Utiiity Practice and
appliceble standards of iaw. An agreement’of any two of the
arbitrators td'aCCept'a~Party’s-pbsition shall constitute the

decision of the arbitrators. The arbitrators may notAgraﬁtfany

,remedy or relief which ig 1nconsrstent with this Agreement The
'arbrtrators shall specify the time within which the Partles

" shall comply with the decrs;on. In no event shall the

arbitrators’ dec1s1on contain findings on issues not contained

in or grant a remedy bevond that sought in the submlttal

statementf
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23.4.9 The decision of the'arbitrators may be-

‘enforced by any court or agency having jurlSdlCthn over the

Party agalnst whom the dec1s1on is rendered.

23.4.10 ‘Should a‘Party.fail<toAreSpond:to the

scheduleAestablished under Section‘ZB 4.4 in a timely manner,

that Party shall be deemed to have walved all present and future

‘claims with respect to such’ dlspute Juch schedule may be )

modlfled by agreement of the Parties.

':23;4.11 - The arbitrators shall have no authority,
power ‘or jurisdiction to alter, 'amend ‘change, modify, add to,

or subtract from any of the prov151ons of this Agreement nor .te

consider. any lssues arlslng other than from the language in and

fauthorlty derlved from thws Agreement.

23.4.12 - The Parties agree that the~decisiqn of the
arbitratofs shall.be binding upon both'Pafties and that the

Parties shall take whatever action is requlred to comply w1th

-the accepted proposal

23 _.13 Any and all expenses, excluding attorney’s

fees, associated Wlth the arbitration shall be borne by the

nonprevalllng Party except that if 'a resolutlon of the dlspute

1s.reached before the arbltrators lssue anvaward such expenses

'shall be borne by theAParty which commenced the arbitration.

Bach Party shall bea: its own attorney’s fee.

' 23.4.14 should any Party fail to abide by the

‘decision’ of the arbitrators, the other. Party may immediately

seek relief in law or equity as mayvbe appropriate. In such - -

event, the prevailing Party shall be entitled to any damages, if
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any, . caused by the non—prevailing PartyVS failure to-abide by

" the arbitrators decision, and expenses caused by the v

enforcement of the arbitrators’ deCiSion, including, but not

limited to, attorney fees.

24. TERMINATION

24.1 This'Agreement shall terminate as.ofﬁJuly‘l(:ZOlS}

- unless it is terminated earlier by'thevagreement'of the Parties -

or by either Party pursuant to this Section 24 or Section 25.

Termination shall ‘be a remedy of last resort for material breach

of this Agreement to be exerCised only after the Parties have

-exhausted all -other remedies prOVided for in this Agreement

124;2 After termination pursuant to this Section 24 or
Section 25, all rights proyided'under this AgreementAshall:
terminate,'and neither:PartyAshall~claim or.assert any
continuing right to_receiye pérformance of’theiother.Party’s
obligation under this Agreement.‘ Notwithstanding the foregoing,,
any such termination Qf this Agreement shall not release either
Party from any liability under this Agreement, whether of
indemnity or otherwise, which had accrued or which arises out of
any claim, other than for Power or services prOVided under this
Agreement that had accrued at the time of terminatiom. Any'
right to the payment of money for transactions occurring grior

to the termination shall coentinue, and the prOViSions of Section

vl7 shall continue to apply to such right to the payments of

money.

24 .3 Upon termination or expiration of this Agreement (a)

the respective rights and obligations of the Parties,with'
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respect to thecpurchase,.sale or delivery of energy from the
Project shall be governed by the Raker Act, and (b) each Party
agrees for the‘beﬁefit-of the other Party that“it shall not
thereafter‘assert that this‘Agreement was, Oor was'intenaed to,

iessen, affect oxr impair in-ahy manner the rights, benefits or

'pr1v11eges of the other Party acqulred or existing through or by

means of the Raker Act Notwithstanding the provlslons of

: Sectlon 24.2 hereof, the Parties specifically intend and agree

that this'Section 24.3 shall survive anyitermiﬁation and shall
be and remain binding on the.Parties upon expiration of this

Agreement.

25. PROTECTION CLAUSE -

25.1 Nelther Party to this Agreement shall initiate,

cause; support or engage in any attempts to frustrate the terms

and' conditions or purposes of tHis Agreement or the Raker Act to

. the extent the attempt would affect the terms and conditions of

this Agreement or the Raker Act.

'25.2 The Parties shall joimtly defend this Agreement-ahd

the Raker Act against‘any‘acts, attempts, orders or decisions -

judicial, legislative, regulatory or admlnlstratlve —,that would

iadversely affect the basic terms and condltlons of thlS

Agreement.

25.3 If any subseguent ﬁudicial, regulatory,‘legislative
or administrative act,Adecision‘or order precludes either Party
from,sﬁbstantiallytrealizing the benefits of'this'Agreement, the
Parties shall use their best efforts to’émeﬁd this:Agreement to

the end that the mutual benefits of this Agreement will be
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realized by both Parties throughout the term of this Agreement.
If, after diligent and good faith effort by both'Parties, this
Agreement cannot be so amended to prevent .the ‘substantial

depriv.étion of  the benefits ‘of. this -Agreement‘to either Party,

1

2

3

4

5 then at any time after orie (1) year after the occiurrence of 'the
6 action whlc:h causes such: substantlal deprivation provided such
7 act:Lon is st:x.ll in effect at the. t:.me, either Party shall have
8 the rlght to terminate this. Agreement upon advance written two
9

and one-half (2 %) years notlce

11 25.4 In the event -of a dispute as to how'.best to amend
12 . this ;Agreement pursuent to. Section- 25.3, either Partﬁ}' may, at
'13 any time, refer the matter to ‘the management team for resolut:.on
14 - pursuant to the terms of Sectlon 23 2 and 23.3.- If the

le“ management team falls to reach an agreement the matter shall be
~16 referred to arbltratz_on pursuant to sectlon 23 4 prov:.ded

17 hcwever .{a) that such arbltratlon shall be nonb:.ndlng, (b} the
18 ' arbz_trators shall hawve the authorlty to :Lssue a dec:x.s:.on reached
19 in accordance with the standards of Section 23 4.8 but not

20 necessarlly based entlrely on either Party’s. proposal and (c)
21 sections 23.4.9 through 23.4.14 shall not apply. If the

- 22 decisgion of the arbltrators is not acceptable to both Partles

23 and they do not ,o_themlse. agree how_to ‘amend this Agreement,

24 either Party may . seek relief in a court of competent

25 Jjurisdictiom. | v '

26 .

27 4

28  26. SEVERABILITY

29 | '

30 Except as provided pursnant to Section 25, in the event .
31 -that 'a.ny of the terms, covenants or conditions of this Agreement

© 32  or the application of any such term, covenant or condition shall
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be held invalid as to any person or circumstance by any court

“having, oxr by the Secretary of the Department of Interior to the

extent that the Secretary has jurlsdlctlon in these matters, all

.other‘terms,'covenants or conditions of this-Agreement and their

applieation shall not be affected'thereby, but shail remaig in

force and effect unless a court. holds that the provisions are

not separable from all other provisions of this Agreement.

27. 'WAILVER OF RIGHTS

Any waiver at any tlme by a Party of 1ts rlghts with

A respect to a default or any. other matter arlslng in connectlon

Awrth this Agreement shall not be deemed a waiver Wlth respect to

any-subsequent default -or matter.

'28. THIRD: PARTY RIGHTS

This Agreement is for the sole benefit of the Partles and

_.shall not be construed as granting rlghts to any person other

‘than the Parties other than such prov1510ns affectlng the

Districts as provrded hereln or 1mposrng obllgatlons on any

partyzor granting rights to any person ether than a Party.

29. GOOD FATTH'
Each Party shall use its best efforts and work diligently

and in good faith to-carry out the obligations imposed by this

Agreement.-
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30. DILIGENCE

Whehevér‘any act is réquiféd to be perforﬁed under thé
terms of this Agfeementland-the manner in which suchAacE is.to
be pérformed ig not 6Ehefwise specifically detailed, then suéhn 
éct shall.be-performed'in a diligent and timgly manner in

accordance with Prudent Utility Practice.

31. TIME IS OF THE ESSENCE

Time is of the essence with reference to all provisions of

this Agreément.

32. APPLICABLE LAWS

AEx¢ept as othérwiSé required by law, this Agreement is made
under arnd shall be deemed to be governed by the.laws of the
State of Califormia or the laws of the United States, as

applicable. '

33. ' EXAMINATION OF RECORDS

Authorized representatives of each Party will be permitfed
upon'reaSOnable noti;e and aﬁlreasonable times to vigit the
offices of the other Pdity'and to examine and copy all records
and papéxs pertéining to this Agreement, ﬁrovided that any

records and papers which are exempt from disclosure shall be
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- properly safeguarded. by .each Party so as to ensure their

continued exempt status.

34. DELIVERY OF DOCUMENTS AND DATA

Each Party agrees, upon request byithe other Party, to

“make, execite and deliver any and all decuments and data

reasonably required to implement this Agreement.

35. QUARTERLY RECONCILIATION. OF AVAILABLE ENERGY °

35.1 Commending with the first quarter of calendar vyear

'2008 and quarterly thereafter durlng the term.of thls Agreement

Avallable Energy shall be reconciled by Clty in accordance thh

prov151ons of Appendlx F hereto.b

35.2 A ccp§'o£ such.reconeiliation}'together with notice
of the applicable remedy, if any, that City elects with respect .

o the quarter of determination shall be provided to Turlock

within the time and in the manner provided in Appendix Fo

35.3 The payment of monies due and the supply~end

'scheduiing of energy in respect‘of'any'such*quarterly

freconc1llatlon shall be made or supplled by City or Turlock, as

the case may be, within the time and 1n the manner provided

- therefor in Appendix F.

35{4 City shall provide Turlock promptly, on a non-binding

“basis, such estimates City may prepare from time to time in the
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normal course of business .of expected Project Energy and

expected City MunicipaliEnergy for future months.

36. RELATIONSHIP OF THE PARTIES

. The covenants, obligations, and liabilities of each Party
are intended to be several and not joint or collective and

nothing herein contained shall be construed toAcreate_an

,. association, joint venture, trust, or partnership, or to impose

a trust or partnership covenant, obligation or liability on or

with regard to either'Pérty. Each Party shall be individually .

raesponsible for its own covenants, obligations, and liabilities

under thig-Agreément.ﬁ‘Néither party shall be under‘the control .
of or shail-be deemed to coﬁﬁrol the other Partyi Neither Party
shall be the agent of or have theAright or power to bind the
.other Party ﬁithoui its express written consent, except as”;

expressly provided in this Agreéement.

37.. ASSIGNMENT

37.1 All covenants and agreements contained in this

Agreement shall inure to the benefit of City.and Turlock and

their respective successors and éssigné; provided, that neither
Party may transfer or assign its irterest or rights under_this’
Agreement without wriﬁten pérmission of'the'dther Party, -which
such written.permissioh shall not be unreasbnaﬁlyirefused. No
such permission shall~be’required,in the case of the transfer or
assignment of a Party’s interests or rights or the assignment of'

the security interest therein to the. following:
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(1) any trustee or seoured'party, as security
for bonds or other indebtedness, present or future, and such
trustee or secured party may, if so empowered, sell or otherwise

realize upon such security in foreclosure or other suitable

proceedings, possess or take control thereof or cause a receiver .

to be appointed with respect thereto and otherwisge succeed tQ

all interests and rights of the Party making the assigﬁment;

/

(ii) any entlty acquiring all or substantially

all’ the property of the Party maklng the transfer, or

(111} any entity- into which or with.which: the

A<Party_making the transfer may be merged, consolidated or

affiliated.

37.2 Notwithstanding the provisions of - Section 36 1,

. neither Party may transfer or assign its rights or- obllgatlons.

for the purchase or .sale- of Power unless such transfer or
assignment does not violate the terms. and conditions of the

Réker Act.

38. AMENDMENT

38.1 Except as brOVided'fdr expressly herein)-neither.this
Agreement nor any terﬁs'hereof may be amended, supplemented,
waived or modified except by an instrument in writing executed -
by the City's General Manager of Publlc Utllltles and Turlock’s

General Manager.

38.2 .Any amendment, supplement or modifications to any:

.appendix to this Agreement shall not constitute an amendment of
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the Agreement. Such amendments,.supplements or modifications

shall become effective upon' approval by the City’s Generel

Manager of Public Utilities and Turlock’s General Manager.

39. EXTENT OF AGREEMENT

Thls Agreement represents the- entitre and 1ntegrated

'agreement between City and Turlock and supersedes all prlor

negotlatlons, representatlons or agreements, elther written or

oral unless specifically incorporated 1nto thlS Agreament by

. -writing contained herein.

40. -CONSTRUCTION

Ambiguities in the wording ef this'Agreement<shall,ndthe.

’ const:ued for or againét»either Party arbitrarily but shall be

»conetruediin;the manner which moét accurately reflects the

intent'of'the Parties at the time of execution of this Agreement

~and is otherwise consistent with the nature of the obligations

of the Parties with respect to the matter being construed.

. 41. CAPTIONS

All indexes, titles, subject headings, section titles and
gimilar items are provided for the purpose of reference and

convenience and are not 1ntended to affect the meaning of the

'contents or scope of thls Agreement
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42 . PUBLICITY

In all media releases and reports that are issued or

prepared for this Pro;ect City and Turlock shall use reasonable

vefforts to mentlon both Partles

43. NOTICES

‘Any notice, demand or request Drov1ded for in thlS
Agreement shall be in wrltlng and shall be deemed properly
served given or made if delivered in person or sent by first

class Unlted States ‘mail, nostage prepald to:
L TO CITY:

_General Manager '
Public Utilities Commission 7
City and County of San Francisco
1155 Market Street -

'San Francisco, California 94103

.TO TURLOCK:

General Manager

' Turlock irrigation District
'333 Bast Canal Drive

P.0. Box- 948 7

‘Turlock, California 95381-0949
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~The names and addresses ‘of the above re01plents may be

_changed by approprlate notlce from one Party to the other.

44. MUTUAL RELEASE

' Concurrent with the execution of this ‘Agreement, the

Parties agree to release and settle all claims each Party nay’

“have. against the other arising from or’releted to the Prior

'Agreement ‘by entering into and executlng a mutual release

agreement substantlally in the form attached hereto at Appendlx

E.

45. RECISSION OF NOTICE

' City hereby rescinds that certain notice of termination of
the Prior Agreement hand delivered by it to Turlock on August
13, 2001.

e

46. EXECUTION IN COUNTERPARTS

The Partles agree that this Agreement may . be executed in
counterparts, each of which shall be deemed an original, but all

of which together shall constitute one and the same instrpnent.

[Remainder of page intentionally left blank.]
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SAN FRANCISCO

IN WITNESS WHEREOF, the Parties have caused this Agreement

to be executed in triplic’:ate by thelr respective officer’'s

thereunto duly authorized on this /.5% day of 4er./ 2005.

PUBLIC UTILITIES COMMISSION

OF THE CITY.AND COUNTY OF

Busan Leal
GENERAL MANAGER
.. PUBLIC UTILITIES -COMMISSION

| APPROVED AS TO FORM:

City Atﬁorﬁey

’ gxé%;ﬂ-/ﬁéii;;@é~""““\l .
e — )

Donn W. Furman | .

'Deputy Citcy Attorney

TURLOCK IRRIGATION DISTRICT ..

By

_GENERAL MANAGER/CEO

- Authorized by Public Utilities

Commission .

 05-0055

Resolution No.:

APR 14 2005
Adopted:
Attest:

MARY JUNG
Secretary
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- APPE X A-1
~ SCHEDULInd CALENDAR
e (THIRD PERIOD)

Active Day

Preschedule Day*+*
* 2 days before preschedule Day * 1 day before Preschedule Day b M
2 days before Preschedule Day 1 day before Preschedule Day M Ta
2 days before Preschedule Day 1 day before Preschedule Day - Tu w
2 days before Preschedule Day 1 day before Preschedule Day W Th
2 days before Preschedule Day 1 day before Preschedule Day | Th F
2 days before Preschedule Day’ 1 day before Preschedule Day Th Sa
2 days before Preschedule Day 1 day before Preschedule Day F Su
* . CCSF — TID f TID -» CCSF | CCSF - Scheduling
2:30 PM: 11:00 AM: c Representdtive
-Base Active Day Schedule Adjusted Base Active Schedule 10:30 AM:
Notice of Ramping Headroom and Spinning —-— or --— . Final Schedule
Reserve Headroom Notice of Ramp:mg Schedule Electlon and
Notice and Offer of Avajlahle Excess Energy ~— and -—
) Rase Active Day Ranp:mg Schedule
e and ——

Available Excess Energy Schedule

CCSF -+ TID

12300 PMs

Confirm or Reject' .

Adjusted Base Active Day schedule
— Or ——

Base Active Day Rampmg Schedule

CCSF — TID
11 00 AM:
Final Schedule with ccnﬁlrmaticn of
Turlock'’s components

CCSF - TID
1:30 PM:
Add:.tlonal Ava_xlable Excess Energy Schedule***

TID - CCSF

2:30 PM, or within 2 hours of receipt of Additional
Avajlable Excess Energy Schedule, if earliax:
Accept or reject Addltional Available Excess Energy
Schedulie.

CCSF - TID
3100 BM:
Conf:_m or Reject Avallable Excess Energy Schedule

* Reference is to a Business Day.
hid Typical Preschedule Days are illustrated.
*Ex ‘Appllcable only through December 31, 2007.

See Section 11.2.3 of the Agreement.




APPE X A-2
SCHEDULIm¢ CALENDAR
(SECOND PERIOD) -

Preschedule Day**

Active Day

* 2 days before Preschedule Day * -1 day before Preschedule Day ¥ ™M
2 days before Preschedile Day 1 day before Preschedule Day M T
2 days before Preschedule Day 1 day before Preschedule Day Ta W
2 days before Preschedule Day 1 day before Preschedule, Day W Th
2 days before Preschedule Day 1.day before Preschedulé Day Th F
2 days before Preschedule Day 1 day before Preschedule Day _Th Sa
2 .days before Preschedule Day 1 day before Preschedule Day . F Su

CCSF —~ PID . TID - CCSF CCSF — Scheduling
2:30 PM: 11:00 AM: : Representative

Base Firm Active Day. Schedule

Notice of Ramping  Headroom and Splnnlng ’

Resexrve Headroom
Notice and Offer of Available Excess
Energy .

Notice of Ramping Schedule Election
<~ and --
Base Fixm Active Day Ramping Schedule

Available Excess Energy Schédule

10:30 AM:
Final Schedule

CCSF TID
12:00 BM: * .
Confirm or Reject Base Firm Active Day

Ramplng Schedule

- CCSF —» TID
11:00 AM:
Final Schedule with

confirmation of Turlock’s

components

CCSF - TID
1:30 PM:
additional Avallable Excess Energy
Schedule -

TID ~ CCSF

'2:30 PM, or within 2 hours of receipt

of Additional Avallable Excess Energy
Schedule, if eaxrlieér:
Accept or reject Additional Available

Excess _Enérgy Schedule

CCSF — TID
3:00 PM:
Confirm or Reject Ava:l.lable Excess
Energy Schedule

* Reference is to a Buginess Day.

** Typical Preschedule Days are 1llustrated.

SEeA'S_eétion 11.2.3 of the Agreement.
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'APPENDIX B

FIRST PERIOD AND SECOND PERIOD
SALES, . PURCHASES, AND SCHEDULING

‘1.. . DEFINED TERMS

Whenever used in this Appendix B, terms initially

capitelized shall have the meanings set forth below and if not-

Adefiﬁed herein shall have the meanings é.scribed to them in

Section 4 of the Agreement. In all cases the singular of a term

shall :.nclude the plural and the plural shall include the

‘ s:mgul ar

r.1 Base Flm Act:.ve Day Schedule A schedule foi

. dellvery of Fixrm Class 1 Energy on an Active Day determlned by

reference to ‘the values .for Base On—Peak Demand Base Off- Peak
Demand, Base On-Peak Energy and Base 0fE- Peak Energy set forth
at Table B-1 applicable té the month and year of the .Second

. Period'bin which the determination is to be made. ‘

1.2 ' Base Firm Active Day Ramping ‘Sch_edule: A kaﬁxping

Schedule .submitted by ‘Tﬁriock for an Active Day pursuant to

Section 5.1 hereof.

1.3 Final Base Firm Active.D'ay Schedule: The Base Firm

Active Day Ramping Schedule ‘1f conflrmed by City pursuant to

'Sectlon 4.3 (b) hereof and lf not so confirmed, then.the Base

Firm Active Day Schedule.'
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2. FIRST PERIOD SALES.AND PURCHASES

2.1. Class‘l,Eﬁergy Supplied

The Parties acknowleédge and agree that during the
First Period City supplled arid delivered the following amounts'

of Class 1 Energy to Turlock

Month. and Days‘ ’ .Quanti;y
(2004) . o
"Februery T 14-29 | ' 4,505,750 KWh
" March 131 10,187,400 &Wa
April . 1-30. 10,488,000 Kin
May T 1o31 . 4 13,800,800 KWhi
Sume 130 17,057,600 Wih

2.2 Adjustments to Class 1 Energy Supplied

The Parties further acknowledge and agree that they

‘~have reconciled to their. mutual satlsfactlon any dlsputes or

dlfferences between them. relatlng to Turlock’s estimate of and

subsequently reported use of Class 1 Energy and City’s estimate

'of and subsequently supplied amounts of Class 1 Energy during

the First Period, and that as a result of such reconciliation:

(a) Turlock agreed to and returned to Clty
the amount of 489, 600 RWh w1th respect. to the over dellvery of

‘Class 1 Energy that occurred in July 2004 by reducing its Firm

Class 1 Energy for the second month of the Second Period (August
2004) by that amount; ' '
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{(by City agreed.to and supplied Turlock

Lwitho the addltlonal amount of 1,088, 200 KWh with resnect to the

under dellvery of Class 1 Energy that: occurred in May 2004 by
1ncreasing Turlock’s Firm Class 1 Energy in the first month of

the Second Period. (July 2004) by that amount;

te) - Turlock agreed to and paid- Clty a-Class
1- Energy Rate of $0. 01799 for Class 1 Energy dellvered and

(d) The - foreg01ng rate for energy shall be
accounted for, adjusted and reconc1led by City in determining -
the Class‘l Energy Rate in the manner prov1ded in Appendix D of

the Agreement.

2.3 First Period Acknowledgement

'The Parties acknowledge and agree that with respect

to the Flrst Period, the foregOLng fully satlsfles and

alscharges any obllgatlon of City. to supply or deliver or any ’

erlght or obllgatlon of Turlock to request and.purchase Class 1

Energyeﬁnder Section'9i(i) of the Raker -Act 'and any  right or

’~obligation of Citylto receive paymeﬁts:for service in the First

‘Period other than through reconciliation in accordance with the

procedures set forth in Appendix D.

3. SECOND PERIOD SALES, PURCHASES AND SCHEDULING

3.1 The sale, purchése, scheduling and deliﬁery of Firm

Class 1 Energy, Available Excess Energy, Additionél Available

Excess Energy, Spinning Reserve, and Spinning Reserve Energy
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during the Sec;on& Period gshall be made _under the terms and

. conditions set forth below.

3.2 City shall supply from the Project (or. from purchases
it makee from third parties) and shall schedule and deliv’er such
Firm Clase ll Energy to ’I‘ﬁrlock in the. manner provided in Section
4 ,hereof,‘ and Tﬁr'leck ehall'purchase such Firm Class 1 Energy at

the rates and charges set forth in Section 16 of the Agreement.

3.4 City shall provide reserves and services to support

ATurlock's Firm Class 1 BEnergy .and'Turloc’:k'shall pay for such

regserves and services in accordance with Section 16 of the.

Agreement.

3.5 City may offer to make Spimning Reserve available to ..

Turlock a_nd‘ may ‘offer -to supply and deliver Spinning. Reserve

- Energy to Turlock and, in either ‘case, shall do so at such times

and on the terms and conditions set forth'in'Section 8 of the
Agreement and Turlock shall accept Spinning Reserve Energy at

the Points of Delivery and’ ehall return Spinning Reserve Energy

“to City W:Lthln the tJ_me and in the manner provided for 1n

Sectlon 8.3 of the Agreement

3. 6 City may cffer to sell and deliver Available Excess
Energy and Additional, Available Excess ::,nergy to 'I‘urlock and
shall do so at such t:Lmes and on the terms and cond:.t:.ons set
forth in Section 4 hereof, and Turlock purchase such Available
Excess Energy and such Addltlonal Ava:.lable Excess Energy ‘as
delivered to 1t at the rates prov1ded therefor in Section 16 of

the Agreement.
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3.7  All energy to be sold to Turlock during the Second
Period shall be scheduled in accordance with Section 4 hereof '

and energy so scheduled '_s,hal‘l be delivered by City to Turlock

-and shall be purchased and accepted by Turlock at the Points of
Delivery. - ‘ ' .

3.8 ' The Parties acknowledge and agree -{:hat with-fespect

to the Second Period (a) Clty s comm.tment to supply F:er Class

T Energy to Turlock in the amounts and on the terms hereinabove

provided .sat;sf:.ee and discharges any obligation of City to -
supply and deliver, and ainyh,right of Turlook to request -and
purohaée, Class 1 Energy, eﬁd' (b) there sha;l be no Overage
Energy or Shortfall Energy. -

4. ' SCHEDULING OF ENERGY DURING THE SECOND PERIOD

4.1 Ten (iO) busines’s days prior to the beginning of

a month:

{a}). City shall provide Turlock with City’'s

' preliminary estimates. of Available Excess Energy in the

half-hours of the following month; and

(b) ‘ Turlock shall prov:.de City with a report, -
Wh.‘LCh shall be provn.ded in writing and, if Turlock finds it
practicable, also 'shall be prov:Lded in a format capable of
being.‘imported electronically into a 'sp':eadsheet format, of
its meter readings of Qualified Eriergy for the preceding
month,. together wn_th copies of the workpapers and other

supporting documentat:.on utilized by Turlock in calculating

5
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to such meter readings,‘kif any ..

1

4.2 Two (2) business days prior to the Preséhedul'e

Day for an Active Day and by no ;Lai;er' than the time

- provided .therefor in the Scheduliﬁg Caler;dar,” City shall
provide Turlock with: o '

- '(a) a :Base Firm Active Day .SC’heduie; and

(b) notice of Ciﬁy}s. determination of "th\e

availability of Ramping Headroom and. Spiﬁning Reserve

'Headroom; and -

_-('c) City's determination of and offer to sell

Available Excess Energy to Tiirlock» in each half-hour of an
' Active Day. C

4.3 -One (1) business day prior to .the Preschedule

Day.for an Active Day and by no later than the time

provided therefor in the Scheduli_ng Calendar, Turlock:

(a) - may elect to submit a Base Firm Active
Day ‘Ramping 'Schedule if City has notified Turlock that

Ramping Headroom is available; and
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(b) shall accept . or reject City's offer of

Avallable Excess Energy in whole or in part by prov1dlng

.Clty‘an‘Avallable Excesgs Energy‘Schedule, provided,

however,-that if Turlock does not timely submit sﬁch a

Schedule it -shall be deemed to have rejected Clty s offer

of such Avallable Excess Energy

4, 4 ‘ City shall.Dbtify Turlock of City's confirmation
or rejectlon of Turlock’s ‘Base Firm Actlve Day Ramplng
Schedule and Turlock’s Available - Excess BEnergy Schedule on -
the same day and by no later than the tlme prov1ded

eherefor in the Scheduling Calendar; and

(a) if cenfirmed by City, Ehe'Firm Clasgs 1
Energy set forth en Base Firm Active. Day Ramplng Schedule
shall be the amount - of Class ‘1 Energy that Clty shall
sehedule‘to sell and deliver. to the‘POLnts of Dellvery and

that Tufloek shall schedule to accept and purchase at the

~ Points of Delivery ph an Active .Day; and .

{b) Cif conflrmed by City, the Avallable

Excess Energy on the Available Excess Energy Schedule

submitted by Turlock.shall be the amount of Available
Excess Ene#gy that City shall sell andAdeliver to the
Points of»Delivery and that Turlock shall schedule to
accept'and'pufchase at the Peiﬁts of Delivery on an Active

Day; or-
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(e) i1f Turlock’s Base Firm Active Day Ramplng
Schedule is rejected by Clty, (1) Clty shall promptly
provide Turlock the reason in wrltlng that  such’ schedule

does not conform to the provisions herein, and (ii) the =

. Firm Class 1 Energy as set forth on City’s Base Firm Active

" Day- Schedule shall be the amount of~C1ass 1 Energy that

City shall schedule to Sell and dellver ‘and that Turlock
shall schedule to accept and purchase at the P01nts of

'Dellvery on an Actlve Day; or

(@) if Turlock’s Available. Excess Energy
Schedule is rejected by City, City shall promptly prOV1de
Turlock the reasons therefor in wrltlng that such schedule

does not conform to the prov181ons ‘herein; and

{e) - 1f City does not confirm or reject each

such schedules within the time provided therefor in the -

Schedﬁling Calendar, the City shall be deemed to have

accepted such schedules.

4.5 City shall offer to sell and deliver Additional
Avallable Excess Energy to Turleock on an Actlve Day by

'prov1d1ng Turlock w1th notlce, by means of a .recorded

telephone call, on or before the close of business that is

one (1) business day before a Eresche&ulebDay and'by the
‘ time'provide& therefor in the Scheduling Calendar, of the

- amount such Additional Available Excess Energy -that has -
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become available for sale in each half-hour of an Active

Day.

4.6 Turlock may, accept, in whole and not in- part,
City's offer of Addltlonal Avallable Excess-: Energy by

providing Clty wa_th notlce, by means of a recorded

‘.telephone call, of its acceptance ‘'of such offer by no. later

than . the time provided’ therefor in the Schedullng Calendar
or within two (2} hours of receipt of such offer from C:Lty,

whlchever is earlier.

5. ' Ramping Schedule Elections and Criteria
5.1 Turlock may submit a Base Firm Active Day Ramping
Schedule for an Active Day if: '

) (a) C:Lty has notlfled Turlock that Ramping

Headroom is. avallable on. such Actlve Day, and

(b)) - Tﬁrl‘ock notifies City of the Ramping

" eléction it has ‘made pursuant tobSe‘ction .5.2 hereof and its
_Base Firm Active Day Ramping‘Scheduie meets the criteria

_set forth in Section 5.3 hereof.

- 5.2 Turlock may elect to Ramp based on Ramping

‘Schedule A,r Ramping Schedule B, or Ramping Scheddle c

criteria as set forth 1n Section 5. 3 hereof and its
elect:.on, once made, shall be binding on z.t for each Active
Day of a month in VWhl'Ch. it is permitted to submit a Base '

Firm Active Day Ramping Schedule.
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5.3 Turlock may Ramp a Base Flrm Active Day Schedule

be electlng to adjust such- Schedule in accordance with:

(a) Sectlon 11.4. 4 ‘of the Agreement if
Turlock .elects to Ramp using Ramplng Schedule A;

{b) Section ' 11:4.5 of.the Agreement, if

. Turlock elects to Ramp using Ramping'Schedule-E; or

(c) . Section 11.4.6 of the Agreement 1f

Turlock.elects to Ramp using Ramplng Schedule C

5.4 - Scheduling Calendar' and Protocols

F”he prov1smons of Sectlon ll 2 of the Agreement are

lncorporated herein by reference

5.5 = Permitted Deviations and Authorized Schedulers:

The provisions of Seetion 11.3 of the Agreement are

~incorperated herein by reference.

5.6 4Interruptioﬁs of Scheduled'Deliveries

The. prov151ons ‘of Sectiom 11. 7 of the Agreement

appllcable to. the Second Period’ are 1ncorporated hereln by

‘reference.

10
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6.  FURTHER ACKNOWLEDGMENTS WITH RESPECT TO SECOND PERIOD

6 1  The Partles acknowledge and. agree that for the perlod
commencing at 0000 hours on July l 2004 ‘and ending on 2400

hours of 'the Execution Date that- all sales, purchases, .

scheduling.and delivery of Firm Class 1 Eﬁergy, Available Excess

Energy( Additional Available Excess Energy, Spinning Reserve,

,and-Spinning‘Reserve~Energy.that'occurred between them were
‘ conduoted in accordance with their respective rights and
cbligations and were in compliance with the terms and conditions

{hereinabove set forth.

6.2. . The Parties £urther acknowledge and -agree that they

‘hawve accounted for, settled and resolved to their mutual

satisfaction all.transactlons between them under the»terms'oﬁ

that certain Letter Agreement Regarding Purchase and Sale of
‘Flrm.Energy Durlng the Months of July through December 2004 or
Implementatlon of Amended and Restated LTPSA dated. September 28,

2004, as amended on December 15 2004 and as further amended on
February 24, 2005 (hereln the “Letter Agreement”),fand that -

w1th respect thereto-

(a) durlng the perlod from- July 1, 2004 through

4 . October 2, 2004 Turlock purchased energy and that in connectlon
25

with such purchases City agreed to relmburse Turlock as follows:

11



Credit

Period Energy

(2004) (MWh ) (Dollars)
July 11,576.20 547,171.27
August 13,659.95 - 625,393.76
Septeﬁbér 1 through. : .
October 2 15,490.10 . 565,037.87 |
Period ) . . .
Total 40,726.25 | 1,737.602.90

(b) ‘during the period from October 3, 2004 through
Eebruary.ZS, 2005, City scheduled, supplied»and delivéred and
Tﬁrlpck agreed to ﬁur;hase, séheduled'and’accepted delivery of
the following amdunts of Firm Class.l Energy, Availab1e<Excess
Energy and Additional Available EicesszEnergy for which City has

W o 1. o, Ul W R

oo
= o

billed Turlock the fqliowing amounts:

Total Bxcess Total Amount

12

13
14
15
16

(¢) during the month of Janﬁary 2005, and as a result

. Period Firm Class 1
. Energy ~ Energy Billed
{MWh) - (MWh) {(Dollars)

October 3 o

through October . . .

31, 2004 11,820.00 0 $182, 855,40

November 2004 10,400.00 : 0  $160,888.00
| December 2004 8,856.00 ' 0 §137,002.32
| January 2005 9,044.90 6,062.10 | - §326,319-60

February 2005 - 8,744.00 26,004.35 | - $980,157 .49

of a forced outage at the Project on January 27, 2005, .the

Parties agreed that an additional 107.10. MWh of energy should

12
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have been delivered to Turlock and -that in connection therewith

and in satisfaction thereof, the City and Turlock agree that

City shall~reimbu;se Tﬁilock in the amount of $4,017.32; and

' (d), the total amount to be reimbursed by City to
Turlock for the period from July 1, 2004 through January. 31,

2005 is $1,741,620.22; and

(é) City shall pay Turlock, in immediately available

- funds and by wire transfer or ctherwise, the amount of

$1,741,620.22, within thirty. (30) days of the Executicn Date.

13



TABLE B-1

FIRM CLASS 1 ENERGY

A B - C D E F'
Year Month | Quantity] Maximum | Maximum | Maximum | Maximum
' ' Base :Base Base - Ba‘sé"
(MWh) On Peak | On Peak |OFf Peakl OFF Peak
 Demand -E;lergy -Demand | Energy
) (1w0) (MWh) | (M) (MAh)
5004 Tuly 18,472 31 12,896 17 5,576
August | 17,312 29' 12,064 16 5,248
Septembe 15,600 | 27 10,800 | 15 4,800
October | 12,684 | 21 g,736. 12 3,948
| November 10,400 | 18 7,200 10 3,700
December] 8,864 | ~ 15 | 6,240 B | 2,624
2005. | January | S,152 | 16 6,400 2,752
February| 8,736 16 6,144 ) 2,592
March | 10,464 | 17 7,344 10 3,120
April | 11,6537 20 | 8,320 | 11 | 3,333
May | 14,528 | 38 10,400 12 1,128
Tune 16,928 | 29 12,064 | 16 | 4,864
July 18,304.] 32 12,800, | -16 5,504
August | 16.656 | 27 11,664 16 2,592
Septembe 15,6007 27 70,800 5 2,800
October | 12,684 | 21 8,736 | 12 3,948
November] 10,400 | 18 | 7,200 10 3,200
Decembezw . 8,864 15 | 6,240 8 2,824

14
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EXAMPLE OF TRUE-UP ENERGY SCHEDULE

)

:_1, '

{SHORTFALL) :
1 A B [ D E F . G H -l J K L
Project City Municipal - Modesto's‘ e Requested' ) Scheduled Scheduled | Interrupted | Rejected
Half | Available Class 1 | Allocated Scheduled Class . Delivered Class
Hour nergy Eneray Energy © Energy " Energy Half—Hour : 1 Energy Shunfall QOverage Clags 1| Class 1 1 Energy
; (scheduled) | {scheduled) . Energy . X Energy 1. Energy Energy Energy,
2.1 - - (estimated) |. A - ; .
3 (awy (Mw) - - (Mw) _ (mw) (MW) o awy W) - () (1) (aw) . (Mw) _(aw
4 T : [(A-B)x.o81l . . 34.08% T . B : . i
5T
5 - - -
71 1 181.0 120.0] 59.8 20.0 204 10.0 10:0 2.0 00 0.0 0.0 12.0]
8 2 168.0 120.0 441} . -20.0 15.0 20.0 20.0 0.0 - 0.0 2.0 0.0 18.0
g 3 181.0 455.0 25.5 20.0 8.7 10.0{ . ‘5.5 0.0 2.0 0.0 0.0 3.5
101 4 181.0 - 120.0 - 59.8{ 20.0]° 2044 - 10.04.. 10.0 0.0 2.0 0.0 0.0 8.0
1 N . ; o . ]
12 RMC . 7200
13 HH 1440
14 RHHE" 10.0{ -
15 . L i .- -
16 A 5 C 2} "E F G H. [} J K L M -
. QP . Modesto's . . - - o ; . .
L . Project | City Municipal - Qusiified Adjusted: Scheduled | Scheduled | Interrupted | Rejected Adjusted
:ciler Energy - Energy - A]\E/:gz:ble gf:rs-1 ) AIEIz:?ted Half-Hour | Scheduled Class| Shortfall ‘| Overage Class 1 | Class 1 |Delivered Class 1 g::;u‘)
{scheduled) | (scheduled) . 9Y. nergy oy | Energy 1 Energy Energy . Energy Energy Energy - Energy %
17 i - {estimated) . g T T : . :
18 (MW) (MW) - (aw) (Mw) (Mw) mw) W) MW) © (MW {MW) Mw) (v W)
g —_[[(A-Byx.99] 34.08% T : - i
%6 L
21 ) : . )
221 1 181.0] . 120.0{ 59.8f{ - .- " 200 20.4 11.04 11.0 -2.0} - 0.0 0.0 0.0 13.0{ " 1.0
231 2 465.0 120.0 44.1 -20.0 15.0 20.0 20.0 0.0 0.0 2.0 0.0 18.0 0.0
24] 3~ © 181.0 155.0 _ 255 20.0}. 8.71- 11.0 55 0.0 2.0 ~ 00 0.0 3.5 0.0
1251 4 181.0 120.0, 58.8 20.0 20.4 11.0 11.0 0.0 2.0 0.0 0.0} 9.0} - 1.0
26 : B ) ) B ) )
27 QE 7920
28 HH 1440
29 QHHE . 11.0] -




- .- EXaMPLE OF TRUE~UF ENERGY SCHEDULE

(OVERAGE)
1 A B. C D E F G H 1 J-- . K L
) i . Modesio's Co e

Half | Project Energy] (Y MUnIcipall -\ iotle | Class 1 | Allocatéd | REAUEST | gononied Class|-Scheduled | Scheduled | Interrupted | Rejected | 1y oroq class

Hour| (sche ) o) | Energy . Eneray Energy Enetgy . ﬁalf—Hour 1 Energy 4Shortfall Overage“ Class 1 Class 1 1 Energy
2 (schveduled') (estimated) : Energy ] Energy. | Energy Energy Energy .
31 (VW) mw) - (MW) - - -_(Mw) Mw) (Mw) W) . Mw) (MW) (Mw) (mw) (MwW)
4 . [(A - B) x .98} - ) 34.08% L )
5
6] e .
711 181.0} 120.0 59.8 .20.0 20.4{ . 10.0 10.0 2.0 0.0 0.0 0.0 12.01
-8 2 165.0 120.0 ;441 © 200 15.0 20.0 20.0 0.0 0.0 2.0 0.0 18.0
g 3 181.0 155.0 25.6 20.0 8.7 ~ 100 55 0.0 2.0 - 0.0 0.0 3.5
10 4 181.0 ©120.0 58.8 20.0 - 204 10.0 10.0 -0.0 2.0 0.0 0.0 8.0
i1
12 RMC 7200
13 - |HH 1440
14 RHHE 10.00
15 - .. j - ] . ..
16 A - B C D’ E F G H 1 J . - K L M

- . . . Modesto's ’ . . A — - . . ) ’
; . City Municipal . ot ; Qualified Adjusted Scheduled | Scheduled | Interrupted | Rejected Adjusted

::gr Pzgjcel_g dEuT:gy Ene'rgy A;g?gb:l(e (él:esrz; -Agz:;d Half-Hour | Scheduled Class| Shortfall Qverage Class 1 Class 1 |Delivered Class 1 2::;:5
7 .(scheduled) (estimated) . Energy 1 Energy- Energy Energy 4Er]ergy Energy Energy
18 ) (MW) (MW} {MW) (W) (MW) M, (MW) (Mw) (MW) (W) (MW " (MW)
19 - . i A-BYx.98]} - 34.08% ; . .
20 - ) .
21 . L ] R . .
2] .1 181.0 "120.0 . 598 20.0 204 9.0 9.0 2.0 - 0.0 0.0 0.0 11.0 1.0
23] 2 165.0} - . 120.0 44.1 20.0 15.0 20.0 20.0 0.0 0.0 20 0.0 18.0 0.0
24{ 3. 181.0 155.0 25.5 20.0 8.7]. 9.0 5.5 0.0 2.0 0.0] 0.0 3.5 0.0
251 4 - 181.0} 120.0 59.8] 20.0 20.4 9.0 - 8.0 0.0 2.0 0.0 0.0 7.0 1.0
26 g ] ™ -
27 QE - 6480
28 HH 11440
29 QHHE 9.00
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APPENDIX D

CLASS 1 ENERGY RATE AND METHODOLOGY

1. Intent and Purpose. The intent and purpose of this Appendix D 1s (i) to
determine the City’s costs of developing, maintaining, generating, transmitting and
- delivering energy from the Hetch Hetchy Project (“Project™) to Turlock, for qualifying
- and beneficial use by Turlock, wmder Section 9 (I) of the Raker Act (such energy, the
“Class 1 Energy”); and (ii) fo establish arate (the “Class 1 Energy Rate”) to recover only
those costs without duplication in accordance with the methodology herein provided

2. Class 1 Energv Rate. City shall recover the costs of Class 1 Energy each
month by charging Turlock (i) the Provisional Class 1 Rate mmltiplied by a factor of 1.02
to account for line losses associated with delivery of such Energy by Clty to Turfock at
the Points of Dehvery, and (ii) the Reconolhatlon Amount

3. Definitions. Whenever used herein, capitali’zed terms shall have the -
respective meanings ascribed to them below. The singular of a capitalized term shall
include the plural and the plural shall include the singular. Unless otherwise defined
herein, capitalized terms shall have the meanings ascribed to them m Seotlon 4 of the -
Agreement.

3.1 - “Activity Code” shall mean the element of the classification
-structure used in City’s cost ledgers that identifies aparucular item of expense and howit
is shown in the expense reports prepared by City. , '

. 3 2 “Agreement” shall mean the Amended and Restated Long Term.
' Power Sales Agreement : .

. ~ 3.3 “Allocated Cost of Power shall mean the sum.of the Power
Related Costs and fifty-five (55) per cent of the [ omt Related Costs.

3.4 . “Audit” shall mean the formal exammauon, conducted by City, of
the financial accounts and statements of the Project (including the work papers used in
the examination and preparation of such statements), the results of which are used by
City to determine the Project Costs.

_ . 3.5 “Average Annual Energy Generation™ shall mean the average of
recorded Project generation during the ﬁve (5) most recently andited Fiscal Y ears.

. 3 6 “Cap1ta1 Outlays™ shall mean expendltures recorded during a Fiscal -
: Year for items that (i) cost in excess of five thousand dollars ($5000); (ii) have an
expected service life of three (3) or more years and (ii1) are necessary for the operanon
and maintenance of the PI'OJ eot




3.7  “Debt Service” shall mean the principal and interest payments
recorded during a Fiscal Year on borrowmgs for Cap1tal Outlays in respect of Project
Costs. : '

3.8 “Hscalation Factor” shall mean a two (2) year exm:apolanon ofa -
‘least squares linear curve fit to the most recent ten (10) year history of recorded Expenses
less purchased power, wheeling and transmission line rental costs.

3.9  “Expenses” shall mean those costs (other than Capital Outlays and
Debt Service, and excluding depreciation) recorded during a Fiscal Year to operate and -
maintain the Project, including those refating to (i) Hydraulic Power Generation, as
shown in Activity Code 230; (ii) Transmission, excluding line rentals, as shewn in
Activity Code 220; (iif) Administrative and General, as shown in Activity Code 240; (1V)
Fee to the U.S. Government, as shown in Activity Code 240, sub object 05241; (v) Taxes,
* as shown in Activity Code 260; and (vi) Adjustments for Non—operatmg Income and
Expenses, as shown in-Activity Codes 320 and 330

"3.10 “Fiscal Year” shall mean the period commencmg on July 1 of any
year and endmg on June 30 of the followmg year.

3.1 “Houﬂy Allocated Cost of Power (Demand)” shall have the
meaning ascribed thereto in Section 7.2 (D). :

3.12 “Hourly Allocated Cost of Power (Energy)” shall have the
meamncr ascribed thereto in Section 7.2 (ii).

. 313 .“Joint Related Costs” shall mean the Non-Fmanced Capltal ,
Outlays, Debt Service, and Expenses that are functionally related to both the: water supply
and power generating and transmission functions of the Project.

314 “N on—Fmanced Capital Outlays™ are Capltal Ouﬂays for which
there are no borrowmgs

3.15 “Power Related Costs” shall mean those Non-Financed Cap1ta1
QOutlays, Debt Service, and Expenses which (i) relate exclusively to the power generating
and transmission functions of the Project; and (ii) are recoverable by the City under
Sectxon 9 (l) of the Raker Act. ‘

: 3.16 - “Project Costs” shall mean the sum of Joint Related Costs, Water.
Related Costs and Power Related Costs.

3.17 “Provisional Class 1 Rate” shall mean the energy rate, expressed in
.cents per kilowatthours (“kWh™), prowded for in Sections 6 and 7 hereof.

3,18 “Revised Provisional Class.1 Rate” shall mean the energy rate,
expressed in cents per kilowatthours (“kWh™), provided for in Section 8.1 hereof.
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3.19 “Reconciliation Amount” shall mean one-twelfth of the amount
determined pursuant {o Section 8.3 hereof, except as provided in Section 9 hereof.

320 “Water Related Costs” shall include those Non-Financed Capital
. Outlays, Debt Service, and Expenses that relate excluswely to the water supply and -
delivery functions of the Project.. : .

4, Anmnual Audlt City shall cause an Aud1t of Proj ect Costs to be performed '
for each Fiscal Year in a timely manner and under the d1rect10n of the Controller of the |
City and County of San Francisco. -

- 5. ‘Annual Not1ce Beginning May 1, 2005, and on each May 1 of each Year

thereafter during the Term, City shall notify Turlock in wntmg of the Provisional Class 1

_Rate and the Reconciliation Amount to be charged Turlock monthly during the twelve
(12) month period beginning on July 1 of that Year, provided, however, that the notice to
be delivered by City on May 1; 2015 shall set forth the Provisional Class 1 Rate to be ’
charged Turlock during the six (6) month penod'begmmng onJuly 1 and ending -

. December 31 of that Year. City shall provide Turlock with copies of work papers and
other documentation in support of its calculation of the Provisional Class 1 Rate and the -
Rec @ncﬂmtlon Amount. . :

6.  Provisional Class 1 Rate. The Parties agree that the Prowsmnal Class 1
Rate to be charged Turlock during the period from July 1, 2004 through June-30, 2005
~ shall be $0.01517 per KkWh. Thereafter, the Provisional Class 1 Rate to be charged
Turlock shall be the rate determined by City in accordance with Section 7 hereof and set
forth in the annual notice delivered by City to Turlock under Section 5 hereof.

- 7. Method for Detemlinin'g Provisiorial Class.1 Rate. The Provisional Class
1 Rate shall be determined by City in accordance with this Section 7.

7.1+ - City shall first determine a reasonable estimate of the Allocated
Cost of Power by estimating (i) the Expenses in connection therewith, as the prodict of
- the Expenses derived from the most recent Audit and the Escalation Factor; (it) the Non-
Financed Capital Outlays in connection therewith, as the average of the Non-Financed
Capital Outlays derived from the five (5) most recent Audits; and (iii) the Debt Serv1ce n
. connection with Cap1tal Outlays, as the amount. thereof denved from the most recent
Audit; and o

7.2 City shall then (i) allocate a portion-of such estimated Allocated
Cost of Power to the demand component, using for this purpose the methodology and
allocation percentage(s) described in the notes on Table D-1 to arrive at the Allocated .
" Cost of Power (Demand) and shall convert the Allocated Cost of Powet (Demand) into an
hourly rate in the manner shown on Table D-1 to arrive at the Hourly Allocated Cost of
Power (Demand); (ii) allocate a portion of such estimated Allocated Cost of Power to the
energy component, using for this purpose the methodology and allocation percentage(s)
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described in the notes on Table D-1 to arrive at the Houﬂy Allocated Cost of Power
(Energy), and (ii1) shall add (a) the Hourly Allocated Cost of Power (Demand) divided by

.80, to (b) the Houﬂy Allocated Cost of Power (Energy), to arrive at the Provisional Class
1 Rate .

8. Method for Determining Reconciliation Amount. The Parties understand
and agree that Reconciliation Amount(s) will be determined and that payment in respect
thereof will be due in monthly amounts during the Fiscal, Year following determination,
except as provided otherwise in Section 9 hereof. Except as prov1ded in Section 9 hereof,
.City shall determine the Reconelhanon Amoint as follows:

81 City shall first de_termuie a Revised Provisional Class 1 Rate by: -

(1) taking the Allocated Cost of Power derived from the most
recent-Audit and allocating a portion of such Allocated Cost of Power to the demand
component, using for this purpose the methodology and allocation percentage(s) '
described in the notes on Table D-7 to arrive at the reviséd Allocated Cost of Power
(Demand), and converting the revised Allocated Cost of Power (Demand) into an hourly
rate in the manner shown on Table D-7 to arrive at the revised Hourly Allocated Cost of |
Power (Demand) and -
‘ (ii) taking the Allocated Cost of Power derived from the most :
-recent Audlt and allocating a portion of such Allocated Cost of Power to the energy

component, using for this purpose the methodology and allocation percentages described
~ in the notes on Table D-7, to arrive at the revised Allocated Cost of Power (Energy) and
by dividing the revised Allocated Cost of Power (Energy) by the actual amount of energy
generated by the Project during the Fiscal Year to which such Audit relates to arrive at -
the revised Hourly Allocated Cost of Power (Energy); and

o (111j adding (A) the revised Hourly Allocated Cost-of Power
(Demand) divided by .80, to (B) the revised Hourly Allocated Cost of Power (Energy), to
arrive at the Rev1sed Prov151ona1 Class 1 Rate

8.2  City shall determine the revenues it would have received from
‘Turlock during such Fiscal Year if City had charged Turlock the Revised Provisional .
. Class.1 Rate, multiplied by a factor of 1.02 to account for line losses associated with
delivery of Class 1 Energy by City to Turlock at the Points of Delivery; and

8.3 . City shall calculate the. difference between (i) the revenue
detemnned in Section 8.2 hereof, and (ii) that pomon of the revenue received from
charges to Turlock at the Provisional Class 1 Rate (or Rates) that were m effect during
the same Fiscal Year, or portmn thereof.

9: Payment of Final Reconmhatlon Amount(s). The Parties understand and -
agree that Reconciliation Amount(s) will be determined and that payment in respect

thereof will be due during periods that will extend beyond the Term of this Agreement.
Therefore, the Parties agree that:




9.1  For any period beyond the Term of this Agreement, the calculation
to be made in Section 8.3 shall be made with reference to that portion of the revenue, if
~ any, City actually received from the sale and delivery of Class 1 Energy to Turlock
during the applicable Fiscal Year, or portion thereof;

9.2 . The obhga‘uon to pay such Reconcﬂlatmn Amount(sy, shall survive
termination of the Agreement and 4

93  The payment of such Reconciliation Amount(s) shall be (i) made
ina 1ump sum, .and (ii) due within thirty (30) days of the date City delivers to-Turlock
notice that City has concluded its audit of Project Costs for the applicable Fiscal Year and
together with such-notice has provided Turlock with copies of work papers and other

‘ documentatxon in support of its calculanon of such Reconcﬂlanon Amount(s). '

10 Tables. A

10.1  The Parties acknowledge and agree that the Tables attached to this.
Appendix D accurately describe the methodologies and allocation percentages and: the
_ -calculations to be performed based thereon that will be used by City to determine the
* Provisional Class 1 Rate (Tables D-1-through D-6) the Revised Prov181ona1 Class 1 Rate .
- (Table- D-7) and the Reconciliation Amount (Table D-8) hereunder; and

'10.2 . The Pames further acknowledge and agree that the numeric values
-contained in Tables D-1 through Table D-8 are derived from the Audit conducted by City
for the Fiscal Year that commenced on July 1, 2002 and ended on June 30, 2003, and
based thereon show City’s determination of the Provisional Class 1 Rate (Tables D-1
. through D-6), the Revised Provisional Rate (Table D-7) and the Reconciliation Amount
(Table D-8) for the period commencing on July 1, 2004 and-ending on June 30, 2005.

The Parties further acknowledge and agree that the numeric values in Tables D-1 through
‘Table D-8 will change annually thereafter.



- " Provisianal Glass 1 Ruter _ ) . TABLE 1
HETCH HETOHY WATER AND POWER ‘ . . -
ST OF POWER. .

BASED ON AEGORDED FY 2002:03 AUBIT DATA " POWER-ALLCUSTOMERS . Fvoems PROJECTED COST OF POWER FY o405 O
EXPENSE GLASSIFIATION NOTES TOTAL . POWER  WATER  JOINT NOTES TOTAL  DEMAND ENGRGY EXCLUDED NOTES  TOTAL  DEMAND ENERGY
CPERATING . : . .
HYDRAULIC POWER. eENEaAnoN 2560301 2,568,301 3 [ 3 2568301 152948  12353% ° 38 280841 tema4 1,386,300
g - [ o 0. 0 & - g- ° ° - o a8 o ) °
PURGHASED POWER . 20551602 92661662 I3 o azssteez ) o ozmiee2 o o °
WHEELING OHARGES 10856958 10,556,998 ° ° 10,556,858 ¢ o T0ssEase o o °
TRANSMISSION - . . )
NE RENTAL. . o © o 0 ] Q o o a o o
AEMAINDER . 5488 855 01328 380,185 4 855 a3 262 [ I 724 45 20
. 1 0z 6 (389,165 4 2822 1278 68,601 o, 48 291475 143,508 ‘95,670
WATER QUALITY 278794 o 7aToe o [} o ] o ° ] °
. ADMIN. & GENERAL. . .
COWEAP 457,155 O 457195 o
. 2 . 270, w1 188,704 {457,108 4 270431 - 162258 108,72 o 48 299,087 178,458 112,638
. sFRUC 3,500,868 © 0 asoseee a .
2 - . o 20inam 1508438 {3,608, ) -4 2010430 1206258  BOALTZ ° 48 2258 1amant 889,414
FEETOUS GOVT 48TIETS 121520 4084367 & 1259 63765 597 o 56 141,048 70,524 70524
1 o smam geasa2 (eas.ns) 6 amiel 485591 163508 I ia 47063 206,582 208,562
FEES, LIGENSES LPERMITS 217544 1700347 35000 1308210 s w6 . sst67 82,167 [ 56 185025 | 91518 97518
1 1 104418 G577 (1508210 5 1040416 524208 524200 o 58 1,458,548 79774 578,774
REMAINOER . 11279502 5010483 De2041 5887408, 4 5010483 3008250 2004388 o 46 551163 3324857 L 226697
1 0 3230074 254033 (5,807,408 4 4200074  1,942048  1,205200 ¢ 48 3561310 2140785 1432,524
MAINTENANGE - ' : : .
HYDRAULIC FOWER GENERATION ©. zzddss 6mge0 0 1566167 3 S8 SDASOB  GA4ST o 123 700,080 363,391 06729
: 1 0 230 719776 (1588.387) 3 srages 4sa771 . 40 I3 a8 84,866 5,785 464,100
TRANSMISSION © 244420 100,120 791397  B4BSEO 4 100320 BOTET7 401282 [ 4B 1,400,481 685,676 443,705
1 o 92 29202 (548.960) L4 9S6E2 214187 - 142771 [ 48 04762 238,858 157808
ADMIN. & GENERAL . 4732000  ZS6510 - D048 4470304 4 2w eI 162808 a 48 283710 170228 113,484
. 1 0 2460204 2013000 (4,478,394} 4 240033 147820 984134 0 45 2721429 1032677 1,088,452
OTHER R .
T 298,024 o o 098,024 . o -
1 a4 28013, I (33802 5 21013 108457 100457 o sz 218914 VR 100,457
DEBT SERVICE 58 .o o [
CAFITALOUTLAYS . . . 58 4247758 2100879 2100079
SUSTOTAL c . 78,595,602 63,983,507 . 2AV4I 15349,TEA 11,898,888
LESS NON-OPERATING INCOME. . 99385 54001 43364 0., - 5  saot 2%t 20,501 o 567 56,820 21510 29310
TOTAL. - ) Tedmzy 20792.206 ) 27,100802 15320454 11,670,349
DETERMINATION OF RRTE FOR FY 04105 COP . . .
BILLING OETERMINANTS. . . . . :
DEMANG-KW.MO, . . 3120,000
ENEFGY-MWE X - . . 1,750,451
GHARGES
DEMAND-SKWMO, - . . . - 10
ENERGY-MLLSAWH - : 878
12,48 0.00878
NOTES O TABLE 1 . s
1. Joint cost allocated 5% 10 power nid 45% fo wator - i
2 Alhaﬂ'm ot jolnt cost por Tblo 0-2
oot por Yabln 0-8
3 Nlocats 6751 Garanet s 40% 10 onargy HETGH HETCHY WATER AND FOWER
s Allocatn 6% to demand and 50% to soary <o .
& Escalation Fuctarof £108. por Tubla D-4 appllad 1 R . FYou0S
Rocordad FY 0203 woaty. st
7. Cunytorward o - Rocoided FY 0208 withou sscaiation L Modified 09/21/04

8, FY 0403 COP hurdgot por Tabi D-6 N

10 Tola! Damand cosis divided by 12-monih aum of projoct duphmabw“' .
(260,000 % 12:=3,420.000), mmmmmdmnlmm . .

11 Total Enargy ar Gon 35 detarminad oo Tabls D8,

12_Demand rala changad 1o an hauny e { 491 H2 IS 2T BT ¥y Alocod Costof Powar (Dtmdnd}

12 Enargy rais. u:nv.nan makwhha m {. @76 milsAosty 1000} = Houry Allecated Coal of Powr. (qum

14 sty Geﬂg! wr (Do Qo’ ower {Ennlgy) and raundod Io 5 docina) Placoy '
Tparees A v}i'l ARty Y n Tk s 2651 Roids o :

wa




EY 04/08 COP

COST OF POWER
ALLQCATION OF SFPUC AND COWCAP CHARGES
BASED ON RECORDED FY 2002-03 AUDIT DATA

. HETCH HETCHY WATER AND POWER |

TABLE 2

Water
936,131
40.85
© . 662,307
50.28

' APPLICABLE -
RHWPD COSTS
DESCRIPTION . TOTAL POWER WATER
OPERATING : ,
" HYD. POWER GEN. | 2,568,301 2,568,301 . 0
TRANSMISSION .
REMAINDER 495,166 216,907 278,259
WATER QUALITY EXPENS 278,794 0 278,794
ADMIN. & GENERAL : ,
FEES TO US GOV'T 4,877,679 . 504TIO 4,372,969
FEES, LICENSES & PERN 2,117,545 . 1,224,750 892,795
REMAINDER 11,279,932 " 8,248,557 3,031,875
MAINTENANCE. - : . ' :
: HYD.POWERGEN. - 2,218,133 1,505,358 713,775
TRANSMISSION 2,443,426 1,860,057 1,083,368
ADMIN. & GENERAL 4,732,899 2,716,853 2,016,046 .
TOTALO&M - | S 3101287 18,345,493 12,667,382
. % FOR COWCAP + SFPUC CLA 100.00 59.16 40.85
Ao ‘ . ToTAL POWER WATER
- CAPITAL OUTLAYS : 12,200,426 3,139,821 9,060,505
TOTAL O&M + CAP.OUT. 43,213,301 (21,485,414 - .21,727,887
% FOR SFPUC cLB ' 100.00 ) 49.72 50.28
' ' Allocation of FY 2002-03 SFPUC Charges "
' . % of Total Total Power
CLASS A CHARGES . 63.50 2,291,631 . 1,355,500
CLASSA% . . - B 100.00 59,15
. CLASS B CHARGES 3650 1,317,237 654,930
CLASSB% ' 100.00 49.72
 TOTAL  100.00 3,508,868 2,010,430

1,508,438



FY 04/05 COP : TABLE 3
. HETCH HETCHY. WATER AND POWER
COST OF FOWER
-ALLOCATION OF HYDRAULIC POWER GENERATION
EXPENSE TO DEMAND AND ENERGY

BASED ON RECORDED FY 2002-03 AUDIT DATA

A HYDRAULIC POWER GENERATION EXPENSE ALLOGATED TO POWER

OPERATING - ) : 2,668,301

MAINTENANCE : - I 1,505,358
CToTAL ‘ ‘ 4,073,659
'B.  RESERVOIRS, DAMS, ETC., ALLOGATED TO POWER '
OPERATING (ACCT.# 8-24541) : ' © s1asoz
-MAINTENANCE (ACCT.# 8-23543) A ' - 4 243,366
(65% OF ACCT.# 8-1X543) v : . 243,665
' _TOTAL . ‘ 1,100,533

C. . ALLOCATION TO DEMAND AND ENERGY .

DEMAND ENERGY

TOTAL % . $ % $
RESER., DAMS., ETC. 1100588 3000 - 0180 7000 770373
' BALANCEHYD. POWER GEN.AB) 2,973,126 5000 1783875, 4000 1189250
TOTAL 4,073,659 ot 1,059,623

 %OFTOTAL -~ - 100.00 . 519 : 48.1



FY 04/05 GOP

FISCAL YEAR

HETCH HETCHY WATER AND POWER
PROJECTIONS OF HETCH HETCHY PROJECT Q&M COST
LINEAR LEAST-8QUARES REGRESSION

10-YEARS RECORDED DATA

X Yifa)

21,323,182
20,193,119
20,957,974
28,052,943
36,964,558

- 33,951,002
40,300,130

- 40,296,239
34,968,000
35,380,596

'OCOflO\lO')O'I‘PCON—-‘

vy

55 312,387,833

Yi=a+bXi

1993-g4

1994-95

1995-96 ‘

1996-97

1997-98

1996-99

1999-00

'2000-01

2001-02

2002-03
b=
a=

e

a=

For i=10 Yi=

Fori=12 © Yi=

ESCALATION INDEX =

Sum XiYi - Sum Xi Sum Yin
. 2 . 2
Sum Xi - (Sum _Xi Yn'

SumYi-b Sum_Xi

————— ———————— =

n
2,184,002
19,226,773
41,068,792
. 45 434,706
Yi2

(@) Annual costs excluding Purchased Power,
Wheeling Charges and Transmission Line Renta}

2

XiY1 , Xi
21,323,182 o !
. 40,386,238 4
62,873,522 9
112,211,772 16
184,822,790 25
203,708,552 . 36
282,100,910 - .49
322,369,012 64
314,712,000 a1
353,805,960 ' 100
385

1,898,313,238

TABLE 4

Sum XiYi - 5.5 Sum Yi

82.5
_BumYi-55b
10
45,434,796
- = S % (¢
41,066,792 ;



FY 04/05 COP ' ' TABLE 5

" HETCH HETCHY WATER AND POWER

. COSTOFPOWER - DEBT SERVICE
ISSUE -~ TOTAL " . WATER  POWER
INTEREST Joint B $0 ‘30 50
Water : : 30 - $0 $0
Power g0 . - 50 $0
TOTAL 0 $0 $0
REDEMPTION ~ Joint’ ) N $0 . %0 30
= Water $0 . $0 $0
Power $0 50 ’ $0
TOTAL - $0 $0. $0

 GRANDTOTAL ~ -~ $0 s $0



Recorded FY 02/03

FROM PROJECTED GAPITAL OUTLAYS,

FY 04/05 COP TABLE 6
HETCH HETGHY WATER AND POWER FISCAL YEARS ENDING JUNE 30
. BY FUNCTIONAL CLASSIFIGATION
PROJEGTED CAPITAL OUTLAYS,
5 YEAR AVERAGE 1998/99 TG 2002/08
BY FUNGTIONAL CLASSIFIGATION
' FYgs/a9  FY99/00 - FY00/01 Eot/o2 FY02/03 5-Year
FUNGTIONAL GLASSIFICATIONS 6/99 &0 - 601 - . 6/02 6/03 Total Average
GRANDTOTAL, " 59,631,692 $18,146,511  $15183416 = §$14,207,085  $26,237,628 . $78,435332  $15,667,266
QTHER MUNI PROJECTS 1,9'55.612 1,538,896 - 803,653 5,162,295 14,037,202 $23,498,658 $4,_699,732
PROJECT CAPITAL OUTLAYS - $7,665080  $11607,615  $14,379763  $9,084790  $12,200426  §54,937.674 ' $10,987,535
POWER 2698310 551697 2,088,654 992,443 725285 $7,056,389  $1,411,278
WATER 1,385,864 3,137,502 7,811,750 2,947,710 7,084,893 $22,367.819  $4,473,564
JOINT 3,580,806" 7,818,416 4,479,359 5,144,637 4,300,248 §95513,466  $5,102.693
PROJECT CAPITALOUTLAYS 7665080 11607615 14,379,763 5,084790  $12,200,426 54,937,674 . 10,967,535
ALLOCATION,OF FIVE YEAR AVERAGE
Notes . TOTAL - FPOWER . WATER JOINT
$10,987,585  $1.411,278  $4473564 . $5.102,693
. (80) - 2,806481 2,286,212 (6,:102,693)
Note to Table D-6, s )
" 1. Joint Costs allocated 55% to Power .
and 45% to Water ’ 10,987,535 4,217,759 6,769,776 0.
HETGH HETCHY WATER AND POWER RECORDED NET GENERATION (kwhr)
6/29 600 &0 6l02 8/0a Total Average
POWERHOUSES . - - e
KIRKWOOD 679,767,812 591,562,505 483,540,556 561,816,688 748,799,350  '3,080,506,983 616,101,387
HOLM 950,948,780 725,019,031 _ 580507541 = 721,637,246 732,805,707  3,586,918,305 737,783,661
MOGCASIN 410,386,700 993,907,900 988,880,500 ;, 430,012,700 - * 360,085500  1,983228,300 396,544,660
MOCCASIN LOWHEAD 9,328,000 6870000 . 6,154,000 4,084,000 3,161,000 26,607,000 5,921,400
TOTAL 2,060,451,202 1715359456 1,439,082,699 1737560634 1,800,801,857.  5782,255538  1;756,451,108



Fuvlows Pravisionsl Clasa fiste
HETCH HETCHY WATER ANG POWER R
COSTOF POWER. ‘

BATED ON RECORDED FY 00203 AULIT DATS POWER-ALL CUSTOMERS R FYoZ PROJECTED COST OF POWER FY 0405 COP
EXPENSE CLASSIFICATION. NOTES TaTAL POWER  WATER  JOINT NOTES TOTAL  DEMAND  SNERGY  EXCLUDED NOTES 7TOTAL  DEMAND ENERGY
OPERAT! X . CE - X
Hvuag\uuc POWER GENEAATION . 2,500,501 2,508,301 ] o a ‘osBu  czRaE 1205353 o 28 28054 147420 1,008000
1 o o a 3 o o [} o 38 o ° [
PURCHASED POWER . D2E00D0EZ Q25L& [ o 2,561,062 o a9 m2senme . a 0 o
WHEELING CHARGES . 10458958 10,550,958 ° 0 0,256,858 3 o tassagsa ° o 0
TRANSMIBSION . . .
LINE RENTAL a ° K o - a . o o [ [ °
REMAINDER . 49560 655 10102 3306 2 655 as . w2 0 48 724 435 20 .
- 1 0 s2ER 1IN (W9 4 2ezk 1z B8501 0 a3 28178 4,505 5,670
WATER QUALITY . - 278,794 o 2ro7od o o o o o q o N a
ADMIN. & GENERAL v
COWCAP 467,195 o o 487,105 9 . .
B ) z 0 av04m meIed  (457,108) 4 270431 16222 400472 o 48 " zm9007 179,488 113,838
SFPUC 3,000,008 3 0 3,008,308 a . - . .
z 0 2010430 1590438 (3,00,805) 4 200430 1200288 604172 s 40 2223508 1934321 9,418
FEETOUS GOVT . 4PTTETE 121529 ADSST | GOSTES 5 s 85705 63,765 58 151040 70524 70,524
+ a . aTaet  So080z  (68578) 5 aTrgEl sasn 18859 s 58 41738 208502 200502
FEES, LICENSES & PERMITS 2117544 17634 05000 ‘108210 - 5§ 170034 28,107 58,587 60 185,025 o713 07,513
- B 1 1048416 BS7IS5 (1.909210) & 10418 s24208 53 1159540 ST S1877¢
RAEMAINDER . 11279832 65010483 382041 B,547408 4 3010409 000220 2,004,383 ] 48 5,541,504 3304957 228,837
. 1 O 323074 204334 (5748 4. AZBUTE (p42BM (520 ° 48 350130 2148785 52
NTENANGE N
HYORAULIC POWER GENERATION 2,218,533 032588 O 1,888,107 a 832308 328,508 4 a kX 706,080 303301 930,729
- 3 .o mr2om 7Ie7rs (l3soasn) 9 ewpam s 402 o 36 868 so0j708 454300
TRANSMISSION . . 2443425  1,00872% 791,337 840,300 4 1003129 601,677 o 4.0 1.100401 68,478 443788
' 1 o 250928, 282032 (edogem 4 4se a8 214,157 142771 o A8 354,702 208,058 157508
ADMIN. & GENERAL. - 4782089 88513 2,056 4470304 . L] 258,519 19,811 102,008 o A8 263710 70,2268 RX Y
. - . 1 . 0 2400334 2,012,000 ' (44733U) 4 1,470,200 4,134 a 48 . 272,128 1,8R,877 1.080,452
oTHER N . - . . .
. TAXED 396,024 3 o ge002 . o . . ) .
1 o 218a1 s (98026 5 218913 109457 18AST [ &1 | 21894 108,457 109,457
DEAT SERVICE Last Yonr 0240 : ; 58 - a o >
CAPITALOUTLAYS . . - 42200478 TESZSS 7084893 43902480 R T T R 4aTIse agoaurs 200070
8 2434, 176,012 {4,390.248) . 2414699 . 1,907,318 12718
BUBTOTAL 20720008  B7,103820 | 23,802,200 o 67,103,428  19,562310  10.432,674 43,118, Blﬂ | 2r2ed 15340784 11,689,859
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 Appendix E



MUTUAL RELEASE AGREEMENT

. THIS MUTUAL RELEASE' AGREEMENT (the "Release"), dated as of Ap+./ /15,2005
. (the “Effective Date”), is by and between the CITY AND COUNTY OF-SAN FRANCISCO, a -
California municipal corporation (“City”) and TURLOCK IRRIGATION DISTRICT, a
California irrigation district (“Furlock *) (City and Turlock are hereinafier referred to ‘
i—ndividuaglly asa “Party,” and collectively as the "Parties™).

) WIT\IESSETH

)

WHEREAS City and. Turlock prevmusly entered into, an agreement for the sale of

. power entitled LONG TERM POWER SALES AGREEMENT BETWEEN THE CITY AND

.COUNTY OF SAN FRANCISCO-AND THE TURLOCK IRRIGATION DISTRICT-, which

became effective by its terms on April 1, 1988, as subsequently amended and as-in effect "
immediately prior to February 14, 2004 (the “Prior Agreement”)

WHEREAS, certain disputes arose 'between City and Turlock vegarding the proper
interpretation of certain terms of the Prior Agreement, inctuding those regarding (i) the rights
and obligations of the Parties under the Section 25 of the Prior Agreement and the procedures for
dispute resolution applicable thereto (the “Protection Clause Dispute™); (ii) the method for * '
determining the quantity of Class 1 Power available te Turlock each month under Section 15 and
other-provisiens of the Priof Agreement (the “Class 1 Dispute”); (iif) the Class 1 demand charges
that were invoiced.to Turlock for the period February 14 through February 29, 2004 (the
"February 2004 Demand Charge Dispute"); and (iv) true-ups for Class-1 rates for the-periods
July 1,2001 through June 30, 2002, July 1, 2002 through June 30, 2003, and July 1,2003
through February 13 2004 ("Class 1 True—up Dlsnute"),

WHEREAS, in connectlon with the Protection Clause Dlspute in August 2001 Turlock

 issued to City a Notice Initiating Dispute Pursuant to Séction 23 of the Long Term Power Sales
Agreement between the City and County of San Francisco and the Turlock hrigation District (the
"Section 23 Protection Clause Proceeding™), and City (i) issued to Turlock a notice-of ‘
termination under Section 25 of the Prier Agreement; (ii) filed a complaint in the Superior Court
for the County of San Francisco (the "Superior Court") for declaratory and injunctive relief
against Turlock ; and (iii) initiated a non-binding arbitration proceeding before the American

" Arbitration Association (“AAA”) agamst Turlock in Case No AAAT1- 198—00547-01 (the
"AAA Arbitration");




WHEREAS, the issues raised by the City in the AAA arbitration and the Superior Court
litigation remain pending in litigation, with the Parties recently completing a non—bmdmg
arbItramon before three appointed arbitrators (the "Litigation™);

' WHEREAS, in comnection with the Class 1 Dispute, Turlock invoked the provisions of
Sections 17 of the Prior Agreement to resolve the Parties’ dlspute (the "Class 1 Secnon 17
Proceeding"); .

| WHEREAS in connection with Febfuary 2004 Demand Charé,e Dispute Turlock -
invoked the provisions of Sections 17 of the Prior Agreement to resolve the Parties’ dlspute (the
- "Demand Charge Sectlon 17 Proceedmg"), a.nd

WHEREAS in connection with the Class 1 True-up Dlspute City has identified the
amourit to be reimbursed to Turlock to resolve the Parties’ dlspute (the "Class 1 True-up
Reimbursement™); and :

WHEREAS Crty and Turlock desire to- resolve any and all disputes between them and to
that end the Parties are entering into this Release and, concurrent herewith, are entering into an
amendment and restaterrient of the Pnor Agreement.

\IOW THEREFORE for good and Valuable consideration, the receipt and sufﬁcrency
of which is hereby acknowledged, the Parties hereto do hereby agree to release one. another from
any and all claims that may be asserted as follows:

1. City’s Release. For good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged by the execution of this Release, City without reservation
or condition; for itself and its assigns, agents, representatives, attorneys, and any other

. person or entity that could initiate or continue litigation, arbitration or any other

~ proceeding on its behalf, does hereby fully acquit and waive, release and forever
discharge Turlock , its directors, officers, employees, agents, attorneys, representatives,
successors and assigns, and all persons and entities acting by, through, under or in
concett with any of them, from any and all claims, counterclaims, liabilities, suits,
demands, causes of action, administrative proceedings, damages; losses, pecumiary losses,
costs, expenses (including attorneys' fees), and/or any other obligations of any nature
whatsoevet, whether known or unknown, in law, equity or otherwise, asserted or as may
be asserted by City which City has or may have against, claims to have against or -

- contends it is entitled to or from Turlock arising from or related to the Prior’ Agreement;

" the Litigation, the AAA Arbitration, the Section 23 Protection Clause Proceeding, the
Class 1 Section 17 Proceeding, the Demand Charge Section 17 Proceeding, and Class 1

* True-up Reimbursement including any act or omission, whether negligent or otherwise,
taken or not taken, or directed by Turlock against City in connection therewith through
and including the Effective Date of this Release, excepting only any claim, cause of
action or suit arising from an undertaking or promise contained in this Release.




3".

In connection with the immediately preceding paragraph, City acknowledges that it is
familiar with and hereby waives and relinquishes any and all rights and benefits it may

. have under the laws of any state, similar to and including Section 1542 of the Califormia

C1v11 Code which provides as follows

A general release does not extend to clan;ns which the creditor does
* not know or suspect to exist in his faver at the time of executing the
. release, which if known by him must have materlally affected his
- settlement with the debtor

Turlock s Release. For good and valuable cons1derat10n the rece1pt and sufficiency of

. which is hereby acknowledged by the execution of this Release, Turlock witheut -
. reservation or condition, for itself and its assigns, agents, representatives, attorneys, and

any other person or entity that could initiate or continue litigation, arbitration or-any other
proceeding on its behalf does hereby fully acquit and waive, release and forever
discharge the City, its governing board members, officers, directors, employees

' managers, partners, agents, attorneys, representatwes successors and assigns, and all

persons and entities acting by, through, under or in concert with any of them from any

- and all claims, counterclaims, liabilities, suits, dsmands, causes of action, administrative

proceedings, damages, losses, pecuniary losses, costs, expenses (including attorneys
fees), and/or any other obligations of any nature whatsoever, whether known or

-unknown, in law, equity or otherwise, asserted or as may be asserted by Turlock which.

Turlock has or may have against, claims to have against or contends it is entitled to or’
from City arising from-or related to the Prior Agreement, the Litigation, the AAA
Arbitration, the Section 23 Protection Clause Proceeding, the Class 1 Section 17
Proceedmg, the Demand Charge Section 17 Proceeding, and Class 1. True-up

. Reimbursement including any act or omission, whether negligent or otherwise, taken or
-not taken, or directed by City against Turlock in connection therewith through and -

including the Effective Date of this Release; excepting only any claim, action, cause of . -
action or suit ansmg from an undertakmg or promise contained in this Release.

In connectlon with the mlmechately precedmg paragraph Turlock acknowledges that it is
famnihiar with and hereby waives and relinquishes any and all righits and benefits it may
have under the laws of any state, similar to and including Section 1542 of the Cahforma
Civil Code, which promdes as follows '

A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if kiown by him must have matenally affected his
settlement with the debtor.

No Indemnity: Nothmg in this Release shall in any way constitute an agreement by-any
Party to indemnmnify any other Party. against any third party claim.




4. City Acknowledgment -City expressly acknowledges that it has consulted with

- competent legal counsel with regard to-the provisions of this Release and it fully.
understands and accepts the same. City further‘acknowledge that Trirlock HAS NOT
MADE ANY WARRANTY-OR REPRESENTATION, EXPRESS, IMPLIED, ,

' STATUTORY OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS

. OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW,
HERETOFORE, OR HEREAFTER:TO CITY IN CONNECTION WITH THIS
RELEASE. IN ENTERING-INTO AND PERFORMING THIS RELEASE, CITY HAS
RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT INVESTIGATION
OF, AND JUDGMENT WITH RESPECT TO, THE VALUE OF THIS RELEASE.

. 5. Turlock 's Acknowledgment. Turtock expressly acknowledges that it has consulted with
competent legal counsel with regard to the provisions of this Release and it fully
understands and accepts the same. Turlock further acknowledges that City HAS NOT
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED,

- STATUTORY. OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS

" OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW, '
HERETOFORE, OR HEREAFTER TO TURLOCK IN CONNECTION WITH THIS.
RELEASE. IN ENTERING INTO AND PERFORMING THIS RELEASE, TURLOCK

. HAS RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT

'INVESTIGATION OF, AND JUDGMENT. WITH RESPECT TO, THE VALUE OF
'THIS RELEASE.

6. Disrmssal of Proceedmgs. Concurrent with the exectition of this Release (i) the City
agrees to execute the dismissal, with prejudice, of the of the Litigation in the form
attached hereto at Exhibit A-1 and the AAA Atbitration in. the form attached hereto at
Exhibit A-2; and (ii) Turlock agrees to execute and deliverto City the written notices of
withdrawal, with prejudice, of the Section 23 Protection Clause Proceeding, the Class 1
Section 17 Proceeding, the Demand Charge Section 17 Proceeding, and Class 1-True-up -
Reimbursemernt substantiafly in the form attached hereto at Exhibit B.. The City further

" -agrees that the City shall cause the dismissal of the Litigation and the AAA- Arbitration to

" befiled with the Sup enor Ceurt and the AAA, respectwely, promptly after e‘(ecutlon of -

. the same.

7. . No Admission. This Release is being entered into by the Parties as a result of a
.compromise and with the intention to avoid further dlsputes and litigation between the
Parties and the attendant inconvenience and expense of the same. Accordingly, nothing
contained in this Release, nor in the consummation of this Release, shall be construed or
‘deemed as an admission or acknowledgement by any Party of the existence or ‘
nonexistence of any breach of the Prior Agreement, culpability, fault, liability or . ‘
wrongdoing whatsoever. In connection with the foregoing, this Release may not be used

. in evidence in any proceeding, exeepting only n a proceeding involving a claim, action,
cause of action or suit arising from an undertaking ot promise contained in this Release.



8 ' Binding Effect. This Release and all the prov1310ns hereof shall be bmdmg upon and
inure to the benefit of the Parties hereto and their respectlve successors and perrmtted

assigns.

9. Section Headings. The Sectien héeadings in this Release are solely for convenience and
shall not affect the meamng, constmctlon mterpretatlon or effect of any provision of this

Release,

10. Counterparts. This Release may be executed in counferparte, each of which shall be
deemed an original, but all of which shall constitute one and the same legal instrument.

11. Changes. This Release may not be altered, amended, rhodiﬁed, or otherwise changed
- . except by a writing duly executed by City and Turlock.

12. Deemed Prepared by all Parties. This Release was jointly prepared by the Parties, and
the rule that uncertainties or ambiguities shall be interpreted against the drafting party .
. shall not apply to the mterpretatlon or construction of this Release. .

IN VVITNESS WHEREOF, the Parnes hereto have executed this Release as of the date

first Wntten above

PUBLIC UTILITIES COMMISSION OF .

OF THE CITY AND COUNTY ‘
OF SAN ER-

By:

dsan Leal, General Manager

APPROVED AS TO FORM:

DENNIS J. HERRERA
City At;omey

/M e

Donn W. Furman
Deputy City Attorney
City and County of San Francisco

By:

TURLOCK IRRIGATYDN DISTRICT

Roger Masuda
General Counsel S
Turlock Irrigation District



EXHIBIT A-1



ATTORNEY OR PARTY WITHOUT ATTORNEY (Name and address): ’ 7 FOR COURT USE ONLY

S RA, City Attorney
DONN W FURMAN’ ‘ - Tel: (415) 554-3959
Deputy City Attorney - Fax : (41 )554-8793

1390 Market Street 4™ Floor
San Francisco, California 94102 X
ATTCRNEY FOR (Name) Clt‘y and County of San Francisco
Insert name of court, judicial district, and branch, if any:
SUPERIOR COURT FOR THE STATE OF CALlFORNlA
"~ CITY AND COUNTY OF SAN FRANCISCO :

PLAINTIFF/PETITIONER:. CITY & COUNTY OF SANF RANCISCO

DEFENDANT/RESPONDENT - TURLOCK ]RRIGATION DISTRICT

REQUEST FOR DISMISSAL ' T ' CASE NUMBER:
::] Personal Injury, Property Damage, or Wrongful Death , -
[ ] Motor Vehicle ] other ' o CGC-01-323717

-1 Family Law
~ [___] Eminent Domain ' ‘
. [ X} other (specify): Declaratory & In]unctlve Relief

[ — Aconformed copy will not be returned by the clerk unless a method of return is. provided with the document.. .._"T

1. . TO THE CLERK: Please dismiss this action as follows
- a. 1) -Wlth prejudice ~ * (2) ]:I Without prejudice

b. (1) [_]Complaint - @- [ Petition

NI Cross-complaint filed by (nams): s o ' _ on(date): .
4 f:] Cross-complaint filed by (nama): ' ’ o ' i . on (date): -
5 [—Z:J Entire action of all parties and all causes of action ' '
6) || Other (specify): -
. DONNW FURMAN (CBN 166479) ' }
(TYPE OR PRINT NAME OF X ATTORNEY [} PARTY WITHOUT ATTORNEY) ' (SIGNATURE}
- d;’smlss'ial requested x?g; specified parties enlly -of specified é:a:set? f;f . Attorney or party without attorney for:
action only, or of specified cras; mplaints only, so state and identi .o .
the pam’ez, g;usesp of aption. or's :ooss?complainé to bse dismissed. Plaintifi/P etmoner D.efend_anﬂsesPondem
: ' . h :] Oross-compkamant . )
2. TO THE CLERK Consent to the above dismissal is hereby given.®
Date: }
(TYPE OR PRINTNAME OF [_| ATTORNEY D PARTY' WITHOUT ATTORNEY) ' (SIGNATURE) "
** I a cross-complaint—or Respcf,tr’\se (Family Law) seeking affirmative © " "Attorney or party without attorney for: ' .
' relief—is on file, the attorney for cross-complainant (respondent) must . .
. sign this consent if requnredyby Code of Civil ProcedExre Zechon %81 [0} [:I Plamt'ff/ Petltloner DefendanﬂRespondenﬁ
or@ - ) : [} Cross-compiainant ‘
{(To be-completed by clerk)
3. [::| ‘Dismissal entered as requested on (date): ]
4. I_—_:] Dismissal entered orr (date): as t6 only (mame):
5. [ ] Dismissal not entered as requested for the following reasons (specify):
8. [::] a. Attorney or party without attorney notified on (date):
: b. Attorney or party without atforney not natified. Filing party failed to provide
a copy to conform [__—_:j means to retumn conformed copy
Date: . ' ‘ v Clerk, by __ , Deputy
Form Adoptéd by the Ccde of Givil Procedure, § 581 et seq

Judicia Council of Califarnia - - REQUEST FOR DISMISSAL’ California Rules of Coutt, rules 383,1233
982(a)(5) [Rev. January 1, 1897} . : : HAINI2005\020208\00302883.d0c



EXHIBIT A-2

April 15, 2005

VIA FEDERAL EXPRESS

Mr. Jeremy T. Jackson, Case Manager
American Arbitration Association

- 1750 Two Galleria Tower

- 13455 Noel Road

Dallas, TX 75240

Re: €1 Q and County of San Francisco v. Turlock Irnganon D1str10
Case No. 71- 198-00547¢01

Dear Mr. J. ackson"

* This letter is to notify you that Clmmant C1ty and County of San Francisco (the.
"C1ty") through its duly authorized undersigned counsel, hereby dismisses the above-referenced
proceeding with prejudice. Please provide written confirmation of the City's dismissal and that
the American Arbitration Association has closed its file in this matter. . :

, Very Truly Yours,

DENNIS J. HERRERA
City Attorney

By
Donn W. Furman

ce: | ~ Roger Masuda
General Counsel
Turlock Irrigation District

4/8/2005 -

. 8:15:56 AM



EXHIBIT B

April 15,2005

Mr. Doon W. Furman
Députy City Attorney
Office of the City Attomey

Fox Plaza

- 1390 Market Street, Su1te 25 0
' San Franclsco Cahforma 94102-5408

Dear Donn:

Re:  Mutual Release Agreementbetweenffuﬂock Trrigation District and
the City and County of San Francisco dated April 15, 2005

In accordance with Section 6 of the above-referenced Mutual Release Agreement,
Turlock Irrigation District hereby withdraws its notices of dispute and terminates, with prejudlce
all such proceedmgs with regard thereto, as to the following matters:”

1.

The Notice Imtlatmg Dispute Pursuant to Section 23 of the Long Term Power

Sales Agreement Between the City and County of San Francisco and the Turlock ‘
Trrigation District ("LTPSA"), dated July 24, 2001, relating to disputes as to (1)

- whether San Francisco has been precluded ‘from substantially realizing the benefit
‘of the LTPSA by an action designated in Section 25.3 of the LTPSA and (2)

whether the provisions of Sec‘aon 23 or Section 25 of the LTPSA govem the
resolu’uon of d1spute .

. The Notices of Billing Dispute pursuant to Sectioﬁ 17 of the LTPSA rélating ‘tov

invoices for August through November 2001, September through November
2002, and August through December, 2003, as described in letters to Patncm E.

' Martel and/ or Marla Jurosek signed by Larry Weis.

3, The Notlce Tnitiating Dispute Pursuant to Section 17 of the LTPSA relatingtoa
d1spute arising out of energy and capacity charges in the February 2004 invoice.

4/8/2005
8:15:56 AM



If you have any questions regarding the fo'r.egoing, please contaét' me at your earliesf
convenience. : o .

Sincerely,

" Roger Masuda
 General Counsel

 4/8/2005
8:15:56 AM
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APPENDIX F
QUARTERTY RECONCILIATION OF AVATLABLE ENERGY

1. - PURPOSE AND INTENT

The purpoee'of this- Appendix F is to provide the Parties

© with an independent means of monitoring energy davailable from

Project from time to . time and to provide anvexclusivevremedy for
the over schedullng or under schedullng of City Mnn1C1pal Energy

that may occur desplte dlllgent and good faith efforts by City

- to predlct and schedule Avallable Energy w1th reasonable

accuracy.

2. DEFINED TERMS

Whenever used ln.thls Appendix. F terne lnltlally
capitalized shall have.- the meanings. - set forth below and lf not
defined here;n shall have the meanings ascrlbed‘to them in
Seotion’4_of the Agreementp In eil ceses the3singuler_of a term

shall inciude the plural and ﬁhe plural she11 include,the :

singular.

2. l AE or Actual Avallable Energy The . amount of energy

that is nlnety~e1ght percent (98%) of the dlfLerence between
PrOJect Energy actually generated durlng a half- hour in theA

period of determlnatlon -and Clty Munlc1pal Energy used in i‘he

- .same half—hou; as determined by City 1in -accordance with ‘the

terms of its agreement with‘itsAScheduling Representative, all

such half—hours'summedlover the period of determination,
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previded,' however, that if the amount of energy resulting from
the foregoing is less than zero in any half-hour then the value

for that half-hour shall be zero.

2.2 Average Dow Jones NP—lS BElectricity ‘Price Index: the

s:.mple average of the Dow Jones’ NP 15 Electricity Price OnePeak

.or Off- Peak Index in- ef::ect: for all the appl:,cable hours (On-

) PeakAHours oxr QOff-Peak Hours) in the calendar year guarter,

excluding the hours of certain Aétive Days pursuant to Section

3.2,

1 2.3 contract Rate: . Either (i) the si@l‘e average of the

Excess Energy Rate fi_n effecf for all the applicable hours (On- :
Peak Hours o’ Off Peak Hours) in ‘the calendar year guarter, A
exclud:mg the hours of certaln Bctive Days pursuant .to Sectlon

3.2, if the perlod of determination.is the first or second

.quart-ero;ﬁ a calendar year, or (:LJ.) the Class 1. Energ'y Rate if ‘ 1———

th.é_ period.of determination is the third or £fourth qua'rtier of a

" calendar vyear.

2.4 Overscheduled AvailebleEnergy The amount of energy

determ:.ned by City pursuant to Sectlon 3 3(a) hereof.

!

2. 5‘ SE or Scheduled VA;vailable Energy: The amounﬁ of

energy that is nlnety—-en_ght ‘percent (989") of the differegee
between PrOj ect” Energy in-a half-hour in the per:.od of f :
determination and Cn_ty Munlez.pel Energy rn the game half——hou’r as
set forth on the Final Schedule City submits to iés sci;eduling_
Representative, all such heif—hours summed over the period .of
determinetion, provided, however, that if the amount pf.ener'gy-
resulting from the foregoing is less tha_n' zero in any‘ h_alf-hoﬁr,'

then the value for that half-hour, shall be zero.

2
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2.6 Underscheduled Available Energy: The amount of energy

determined by City pursuant to Section 3.3(b) hereof.

3. DETERMINATION'OF OVERSCHEDULED QR UNDERSCHEDULED AVAILABLE
ENERGY ' '

3.1 At the end of the calendar year quarter commencing on’
January 1, 2008 and at the end of each calendar year qﬁarter"

thereafter during the remaining term of‘this~Agreement,‘City

‘shall determiﬁe,-separately-fci the On-Peak Hours and for the"

Off—Peak'Hours, both the Overscheduled Avaiiable‘Energy and -

Underscheduled Available Energy ln the manner set forth hereln

below

3.2 City shall determine for each half-hour the differsnce

.between Scheduled Available Energy and Actual‘Aveilable Energy.

Such differences shall'be'summed for all On-Peak Hours and shall

be summed separately for all Off Peak Hours during a calendar

' year quarter (“Quarter On~Peak leference" and “Quarter Off Peak

~Difference” resoectlvely), provided however, ‘that in maklng the

foregoing determlnatlon City shall exclude any -Active Day on
Wthh (a) elther the Schedullng Representatlve or the Control
Area Operator experlerces a system emergency that affects the

meterlng or dellvery of Avalilable Energy oxr City Mun1c1pa1

:Energy, or (b) Uncontrollable Forces affect City’s ablllty to

generate or dellverAScheduled Avallable Energy, or. (c) a
determinaticn was made by City, in its sole‘judgmentﬁand
Adiscretion, that generating, Supplying'cr'delivefing Project
Energy or continuing the supply.or delivery cf’such energy would

adversely impact City’s ability either te provide water'sﬁpply

3
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- or to meet applicable standards of water quality followed or

established by.City.

3.3 If the absolute valuie of either the Quarter On-Peak

Difference or Quarter Off-Peak Difference or both determined

' pursuant to Saction 3.2 hereof ‘is greater -than. 7.5 MW multiplied
by, respectively, the 'number of. the On-Peak I—Iours or the O0ff-

.Peak Hours not excluded pursuant to Section 3.2 hereof of the

appln.cable calendar year quarter, then Clty shall determne
separately for the On—Peak Hours and for the OfE£-Peak Hours (a). -

© for-a positive Quarter On-~Peak leference or pos:Lt:Lve Quarter
. Off-Peak .leferem:e, Overscheduled Ava:.lable Energy to be the
. amount of energy’, expressed 1:1 l@m by Whlch the product of

4 - Turlock's Allocatlon t:.mes the Quarter On—Peak D:Lfference and

separately, the product -of 'I‘urlock’s Allocat:x.on t:l.mes the -
Quarter Off Paak leference exceeds the oroduct of" Turlock‘ '

) ‘Allocat:r.on times 7.5 MW mult:.pl:.ed by the number of. On—-Peak

Hours: or.the number of Off-Peak Hours, respect:.vely, in ‘the’

determlnatlon per:.od for the. Actlve Days not excluded pursuant

';to Section 3.2 hereof during the calendar vear quarter: of

determination. (“On—Peak Overscheduled Energy" and “Off- Peak

Overscheduled Energy" respectlvely) and {b) for a negative

'Quarter On—Peak D:].J‘.J_erexlc== or negatlve Quarter Off Peak

‘Difference, Underscheduled Avarlable Energy to be the amount of

energy, expressed in MWh, by which -the absolute value of the
product of Turlock s Allocat:.on times theé Quarter OnvPeak

Difference and Separately, the absolute value of the product of

" turleck’s. Allocat:.on times the Quarter Off-Peak Difference

exceeads the product of Turlock’s Allooatlon times 7.5 MW
multlpl:_ed by the nun:ﬂoer of On—Peak Hours.or the number .of Off-
Peak Hours, respectively, in the determination period for the
Active Days not excluded pursuant to Section 3.2 hereof during
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the calendar year éuartet of determination (*On-Peak
Underschedulea Energy’ and “Off-Peak Underscheduled Energy”,
respectively). ‘

3.4 City shall provide Turlock‘ﬁith its detefmination.of
Overscheduled Available Energy and Underscheduled Available
Energy on or before the day that lS nlnety (90) days after the

last day of.calendar year quarter for ‘which the determlnatlon

‘was made‘or-as soon thereafter as is possible, and together with

such determination Clty shall notlfy Turlock of the remedy City

elects pursuant to .Section 4 hereoﬁ

Al

4, ELECTION AND EXCLUSIVE REMEDY -

A.1 In the eventﬂCity*determineé‘thatvaersche&uled
Aveilable Energy‘resulted in -a calendar year quarter, for the
On*Peak'Hours or the Off~Peak~Hours or both, thenz as Citylmay

elect, Turlock shall (a) make a payment‘to City in an amount

equal to the On—Peak Overscheduled Avallable Energy and Off- Peak
.Overscheduled Avallable~Energy—multlplled in each case by the

greater of (1) iero-o: (ii) the following difference: the

- applicable Average Dow Jones NP-15 Electricity Price Index minus -

the applicable Contract Rate, within a period.ofjsixty {60) davys

of recelpt of City’'s determlnatlon, or (b) make a sale toACity,

-at the applicable Contract Rate, of the On- Peak Overscheduled

Available - Energy and"Off'Peak Overscheduled Available Energy, as
scheduled by Turlock durlng the same calendar year quarter in
the year follOW1ng the calendar vear guarter in which the

determination was made,.prov1ded that On-Peak Overscheduled

“Available Energy will be returned durlng the On- Peak Hours of

such.quarter



4.2 1In the event City deﬁermines that Underscheduled
Availdble Energy resulted in a calendar Year quarter, for the
On-Peak Hours or the Off£-Peak Hours or both, then, as City may

elect, City shall (a) make a'paymenr to Turioekgin an .amount

1
2
3
4
5 equal to the On-Peak Underscheduled Available Energy and Off-
6 - Paak Underscheduled Available Energy multiplied in each case by
7 ‘the greater of. (1) zero or (")‘the'fOllowing difference: the
8 appllcable Average Dow Jones NP~ 15 Firm Energy Index mlnus the
9 appllcable Contract Rate, within a perlod of smxty (60) days of .
;O ‘ dellvery to Turlock.of Clty s determlnatlon, or (b) make a eale
.il - to Turlock,‘at the applicable Contract Rate, of the On-Pesk
12 Umderschednled Available Energy and 0ff-Peak Underscheduled
.13 Avallable Energy, as scheduled by Clty during the same calendar
14 year quarter in the year follow1ng the calendar year quarter ln.
'15., which the determlnatlon was made,’ prov1ded that On- Peak
16 Underscheduled Avallable Energy will ‘be returned durlng the On—
.wrQ;;tLWMEeak\égurs OE_EEEEwguarter -
18

.19 . 4.3 The remedies provided for in Section 2 hereof are

20 Turlock’s exclusmve remedles and are ln lleu of any other remedy'
21. Turlock may clarm ig due to it under the terms of the Agreement
22 armsmng from,or relatlng to City’s determrnatlon of PrOJect
'~23' Energy or Ava;lable Egergy during any period of .determination.
24" N ' o " '
25 . ' 4,4 The Parties intend and agree that norhiag
26 herein shall'be uged to retroactiveLY'aﬁfect‘or adjusﬁ
27 ‘City’s'determihatioﬂ»oﬁ Excess Energy under Section 7.5 or
28 Section. 7.6 of.the Agreeﬁent,.or Trﬁe—UpiEnergy under

29 -.Section 7.7 of the"Agreement;
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] Apnl 15, 2005
‘Mz, Donn W. Furman, Deputy City Attorney |
Office of the City Attorney

Fox Plaza, 1390 Market Street, Suite 250
San Francisco California 94102-5408

‘Re:  Mutual Rélease Agreement between Turlo ck Imgatlon Dlstnet and the City and County
of San Francisco dated Apnl 15,2005

Dear Donn

‘ In accordance with Section 6 of the above-referenced Mutual Release Agreement,
" Turlock Irrigation District hereby withdraivs its notices of dispute and terrmnates with prejudice,
.- all such proceedings. with regard thereto, as to the following matters . :

1. The Notice Initiating Dispute Pursuantto Section 23 of the Long Term Power Sales
Agreement Between the City and County of San Francisco and the Turlock Irrigation District
("LTPSA"), dated July 24, 2001, relating to disputes as to (1) whether San Francisco has been .
precluded from substantially realizing the benefit of the LTPSA by an action designated in
Section 25.3 of the LTPSA and (2) whether the provisions of Section 23 or Section 25 of the'
LTPSA govern the resolution of dispute.

2. The Not1ces of Billing Dispute pursuant to Section 17 of the LTPSA relating to

- invoices for August through November 2001, September through November 2002, and August -
through December, 2003, as described inletters to Patricia E. Martel and/or Maﬂa Jurosek
signed by Larry Weis.

3. The Notice Initiating Dispute Pursuant to Section 17 of the LTPSA relating to a
dispute arising out of energy and capacity charges in the February 2004 invoice. o

If you have any questions regaxdmg the foregomg, please contact me’ oat your earliest
convenience.

Smcerely,
APR 15 008 Roger K. Masuda

, . ‘ General Counsel
SR ; - Turlock Trrigation District





