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FILE NO. 160622 - RESOLUTION NO.

[Second Extension Agreement - Long Term Power Sales - Turlock Irrigation District]

Resolution approving a Second Extension Agreement between the City and County of
San Francisco, acting by and through its Public Utilities Commission, and the Turlock
irrigation District, to extend the term of the exiéting Long Term Power Sales Agreement
to the earlier of the approval of a replacement agreement by both parties, or June 30,

2017.

WHEREAS, Section 9(I) of the Raker Act obligates the City and County of San
Francisco to sell or supply excess Hetch Hetchy electrical energy, upon request, to the
Turlock Irrigation District (TID) for the District’'s municipal public pufposes and irrigation
pumping needs; and

WHEREAS, On April 14, 2005, by Resolution No. 05-0055, the San Francisco Public
Utilities Commission (SFPUC) authorized its General Manager to execute the Amended and
Restated Long Term Power Sales Agreement (ARLTPSA) between the City and County of
San Francisco and TID; and

WHEREAS, The ARLTPSA became effective on February 14, 2004, and expires on
June 30, 2015; and

WHEREAS, The Parties agreed that additional time was necessary to reach a final
agreement on the terms and conditions of a new agreement; and

WHEREAS, On April 28, 2015, per Resolution No. 15-0100, the SFPUC approved an
Extension Agreément with TID and authbrized its Generél Manager to execute the Extension
Agreement; and

WHEREAS, On June 18, 2015, by Resolution No. 227-15 this Board approved an

Extension Agreement with TID, and

Public Utilites Commission
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WHEREAS, The parties made much progress during the 6ne—ye_ar extension but have
agreed that additional time is necessary to reach final agreement on the terms and conditions
of a new agreement; and .

WHEREAS, On May 24, 2016, by Resolution No. 16-0102, the SFPUC approved a
Second Extension Agreement With-TlD and authorized its General Manager to execute the
Second Extension Agreement; now therefore, beAit

RESOLVED, That this Board hereby approves the Second Extension Agreement

between the City and County of San Francisco and TID, and authorizes the General Manager

of the SFPUC to execute this Extension Agreement, pursuant to Charter, Section 9.118; and,
be it _

FURTHER RESOLVED, That within thirty (30) days of the Extension Agreement being
fully executed by all parties the SFPUC shall provide the final Extension Agreement to the

Clerk of the Board for inclusion into the official file.

Public Utilities Commission .
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BUDGET AND FINANCE SUB-COMMITTEE MEETING . JUNE 29, 2016

items 9 and 10 Department: 4
Files 16-0622 and 16-0623 San Francisco Public Utilities Commission (SFPUC)

Legislative Objectives

e 16-0622: Resolution approving a Second Extension Agreement between the City and
County of San Francisco, acting by and through its Public Utilities Commission, and the
Turlock Irrigation District, to extend the term of the existing Long Term Power Sales
Agreement to the earlier of the approval of a replacement agreement by both parties, or
June 30, 2017.

e 16-0623: Resolution approving a Second Extension Agreement between the City and
County of San Francisco, acting by and through its Public Utilities Commission, and the
Modesto Irrigation District, to extend the term of the existing Long Term Energy Sales
Agreement to the earlier of the approval of a replacement agreement by both parties, or
June 30, 2017.

Key Points

e The 1913 Federal Raker Act obligates the City and County of San Francisco to sell or supply
excess Hetch Hetchy electrical power, upon request to the Modeésto Irrigation District
(MID) and the Turlock Irrigation District (TID) for these Districts’ municipal public purposes
and irrigation pumping needs at a price which reimburses Hetchy for the cost of
developing, maintaining and transmitting the surplus electrical energy.

e Based on litigation settlement, in 2007 the Board of Supervisors approved a Long Term
Energy Sales Agreement with the MID, which extended through June 30, 2015. Similarly,
based on litigation settlement, in 2004, the Board of Supervisors approved an Amended
Long Term Power Sales Agreement with the TID, which extended through June 30, 2015. .
in June of 2015, the Board of Supervisors approved a one-year extension to extend the
term of both of these agreements through June 30, 2016 (Files 15-0484 and 15-0486).

¢ The proposed resolutions would approve the second extensions of these Agreements with
MID and TID until the approval of new Agreements or June 30, 2017, whichever is earlier.
Fiscal Impact

e During the 11-year period between FY 2004-05 and FY 2014-15 the SFPUC generated and
sold $59,304,096 of power to MID and $62,476,170 to TID.

e Power generation for Hetch Hetchy is dependent on water conditions, such that in dry
weather years Hetch Hetchy generates less power and therefore can make less energy
sales available to MID and TID.

Recommendation

e Approve the proposed resolutions (Files 16-0622 and 16-0623).

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 29, 2016

|

MANDATE STATEMENT

Charter Section 9.118(a) requires all contracts entered into by a department having anticipated
revenue to the City of $1,000,000 or more or the modification of such agreement to be subject
to approval by resolution by the Board of Supervisors.

BACKGROUND

Section 9(l) of the 1913 Federal Raker Act obligates the City and County of San Francisco to sell
or supply excess Hetch Hetchy electrical power, upon request to the Modesto Irrigation District
(MID) and the Turlock Irrigation District (TID) for these Districts’ municipal public purposes and
irrigation pumping needs at a price which reimburses Hetch Hetchy for the cost of developing,
maintaining and transmitting the surplus electrical energy. Under two existing long term
agreements with MID and TID, the San Francisco Public Utilities Commission (SFPUC) currently
sells electric energy to these two irrigation Districts from Hetch Hetchy generating facilities,
delivering the energy over City-owned transmission facilities. In accordance with the Raker Act,
both Districts may use Hetch Hetchy power for:

1. District water pumps used for irrigation or drainage purposes;

2. landowners in the Districts’ territories needing to pump water for irrigation or drainage
purposes; and :

3. Municipal public purposes for the cities within the two irrigation Districts’ territories.

In addition, TID has the right to purchase additional Hetch Hetchy energy for non-Raker Act
purposes, as specified in their current contract with the City.

In 1987, San Francisco entered into a Long Term Energy Sales Agreement with the MID, which
extended for 27 years from April 1, 1988 through June 30, 2015. In 2003, the Board of
Supervisors approved a litigation settlement with MID (Ordinance 26-03) for an amended and
restated Energy Sales ‘Agreement, and agreed to enter into a new Long Term Energy Sales
Agreement with the MID by December 31, 2007. On December 17, 2007, the Board of
Supervisors approved a new Long Term Energy Sales Agreement with the MID, which extended
for 6.5 years from January 1, 2008 through June 30, 2015 (Resolution No. 689-07).

Similar to MID, the City previously had a Long Term Energy Sales Agreement with TID. In 2004
the Board of Supervisors approved an ordinance (Ordinance 285-04) for the City Attorney to
settle litigation with TID and enter into an amended Long Term Energy Sales Agreement. In
2004, the Board of Supervisors subsequently approved an Amended and Restated Long Term
Power Sales Agreement with the TID, which extended for approximately 11 years and four
months from February 14, 2004 through June 30, 2015.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE SuB-COMMITTEE MEETING JUNE 29,2016

On June 9, 2015, because the SFPUC needed additional time to negotiate two remaining issues
with MID and TID, the Board of Supervisors approved one-year extensions to extend the terms
of both the M\ID and TID agreements through June 30, 2016 (Files 15-0484 and 15-0486).

DETAILS OF PROPOSED LEGISLATION

16-0622: Resolution approving a Second Extension Agreement between the City and County of
San Francisco, acting by and through its Public Utilities Commission, and the Turlock Irrigation
District, to extend the term of the existing Long Term Power Sales Agreement to the earlier of
the approval of a new agreement by both parties, or June 30, 2017.

16-0623: Resolution approving a Second Extension Agreement between the City and County of
San Francisco, acting by and through its Public Utilities Commission, and the Modesto Irrigation
District, to extend the term of the existing Long Term Power Sales Agreement to the earlier of
the approval of a new agreement by both parties, or lune 30, 2017.

As noted above, the existing Long Term Energy Sales Agreements between the City and.the MID
and TID were scheduled to expire on June 30, 2015. However, because the SFPUC and the MID
and TID each agreed that additional time was required to negotiate two remaining issues and
then finalize the terms and conditions of each new long term energy sales agreement, in June
2015 the Board of Supervisors agreed to extend the terms of the two agreements by one year,
or through June 30, 2016. The proposed resolutions would approve a second one-year
extension of the existing Agreements between the SFPUC and the MID and TID until the
approval of new Agreements or June 30, 2017, whichever is earlier.

According to Mr. Manuel Ramirez of the SFPUC’s Power Enterprise Division, the two main
issues still being negotiated are:

(1) Revising the rate methodology to explicitly charge MID and TID for the SFPUC’s cost
of transmission, and

(2) Revising the availability and scheduling of Hetch Hetchy power.

Mr. Ramirez explains that initially both the MID and TID proposed alternative transmission
options, such that the SFPUC was negotiating with each irrigation district separately. However,
in February of 2016, the TID proposed a transmission option that requires coordination with the
MID, which is favorable to the SFPUC. However, these three-way discussions now require more
analysis to determine the overall impacts, coordination and time to negotiate. Any subsequent
agreements with the Modesto and Turlock Irrigation Districts will be subject to Board of
Supervisors approval. Mr. Ramirez advises that the SFPUC anticipates bringing back the new
agreements to the Board of Supervisors no later than spring of 2017.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 29, 2016

FISCAL HIVIPACT

As shown in the Table below, during the 11-year period between FY 2004-05 and FY 2014-15
the SFPUC generated and sold $59,304,096 of power to MID and $62,476,170 to TID.

Annual Energy Sales and Revenues
Modesto Irrigation District (MID)' Turlopk Irrigation District (TID)
FYE Volumes (MWh) Revenues Volumes (MWh) | Revenues($1000)

2005 518,911 $16,973,000 299,387 $8,049,000
2006 592,555 13,651,000 412,301 10,876,000
2007 359,548 8,426,000 ' 188,911 5,838,000
2008 203,597 . 4,378,000 182,971 6,085,000
2009 - 74,789 ' 1,322,000 183,479 3,717,000
2010 77,745 2,437,000 209,163 5,093,000
2011 113,843 3,264,000 345,477 7,302,000
2012 77,938 2,718,000 199,900 4,622,000
2013 58,623 | 2,283,000 168,921 5,100,000
2014 28,412 1,879,000 75,077 - 3,263,000
2015 |- 45,484 1,973,096 69,542 2,531,170
Total 2,151,445 ~ $59,304,096 2,335,129 $62,476,170

Mr. Ramirez explains the fluctuation in the amount of energy sold and revenues received by the
SFPUC varies based on how much excess Hetch Hetchy power is available after serving Hetch
Hetchy’s own customers. Power generation for Hetch Hetchy is dependent on water conditions,
such that in dry weather years Hetch Hetchy generates less power and therefore can make less
energy sales available to MID and TID.

RECOMMENDATION

Approve the proposed resolutions (File 16-0622 and 16-0623).

SAN FRANCISCO BOARD OF SUPERVISORS - BUDGET AND LEGISLATIVE ANALYST
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SECOND EXTENSION AGREEMENT
FOR THE AMENDED AND RESTATED LONG TERM POWER SALES AGREEMENT
BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
A AND '
THE TURLOCK IRRIGATION DISTRICT

1. PARTIES

This Second Extension Agreement is made by and between the CITY AND COUNTY OF SAN
FRANCISCO, a California municipal corporation, hereinafter called “City”, acting by and
through its PUBLIC UTILITIES COMMISSION, hereinafter called “Commission”, and the
TURLOCK IRRIGATION DISTRICT, a California irrigation district, hereinafter called
“Turlock™, hereinafter sometimes referred to individually as a “Party” and collectively as the

“Parties”.
2. RECITALS

Whereas, the Parties entered into the Amended and Restated Long Term Power Sales
Agreement (“ARLTPSA”) effective February 14, 2004 for the purchase and sale of electric
energy from the Hetch Hetchy generating facility pursuant to the Raker Act, and;

Whereas, the original expiration datc for the ARLTPSA was June 30, 2015;

Whereas, the Parties entered into an Extension Agreement dated June 23, 2015 which
extended the term of the ARLTPSA for one year as authorized by the San Francisco Board of

Supervisors in Resolution No. 227-15 (“Extension Agreement”), and;
Whereas, the Extension Agreement will expire ‘on June 30, 2016, and;

Whereas, the Parties are engaged in negotiations for an agreement to replace the

ARLTPSA upon expiration of the Extension Agreement, and;

Whereas, the Parties have agreed that additional time is necessary to reach final

agreement on the terms and conditions of the new agreement, and;

1
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Whereas, the Parties hereby enter this Second Extension Agreement on the terms set forth

herein, the consideration of which is acknowledged by both Parties to be sufficient therefor.

3.  AGREEMENT AND AMENDMENT

For and in consideration of the mutual covenants and conditions hereinafter set forth, the Parties

agree as follows:

3.1 The term of the ARLTPSA is hereby extended from 2400 hours on June 30, 2016
to the earlier of (i) 2400 hours on June 30, 2017, or (ii) the effective date of a fully executed

replacement long term energy sales agreement between the Parties (“Second Extension Term?™).

3.2 The Parties may mutually agree in writing to one (1) additional extension of the
Second Extension Term for a period not to exceed one-hundred and eighty (180) days

(“Additional Extension Term”).

3.3 All other terms and conditions of the ARLTPSA, including the Appendices
thereto, will continue in full force and effect throughout the Second Extension Term and the

Additional Extension Term, if any.

3.4 The Parties shall continue negotiations on a new agreement to replace the

ARLTPSA in a diligent and timely manner.

3.5  This Second Extension Agreement shall automatically expire upon the earlier of
(a) the effective date of a ﬁllly'executed replacement agreement between the Parties, or (b) the

expiration of the Second Extension Term or the Additional Extension Term, if any.

4. TIME IS OF THE ESSENCE

Time is of the essence with reference to all provisions of this Second Extension

Agreement.

5. EXECUTION IN COUNTERPARTS.

2
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The Parties agree that this Second Extension Agreement may be executed in counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the

same instrument.

IN WITNESS WHEREOF, the Parties have caused this Second Extension Agreement to
be executed in triplicate by their respective offices thereunto duly authorized this day of
, 2016. |

PUBLIC UTILITIES COMMISSION OF
THE CITY AND COUNTY OF SAN

FRANCISCO TURLOCK IRRIGATION DISTRICT
By: - _ By:
Harlan Kelly , Casey Hashimoto
General Manager General Manager
City Turlock
APPROVED AS TO FORM:
DENNIS HERERRA
City Attorney
By:
Deputy City Attorney
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EXTENSION AGREEMENT
BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
AND
THE TURLOCK IRRIGATION DISTRICT

1. PARTIES

| This Extension Agreement is made by and between the CITY AND COUNTY OF SAN
FRANCISCO, a California municipal corporation, hereinafter called “City”, acting by and
through its PUBLIC UTILITIES COMMISSION, hereinafter called “Commission”, and the
TURLOCK IRRIGATION DISTRICT, a California irrigation district, hereinafter called -
“Turlock”, hereinafter sometimes referred to individually as a “Party” andl collectively as the

“Parties”.
2. RECITALS

Whereas, Tthe Parties entered into the Amended and Restated Long Term Power Sales
Agreement (“ARLTPSA”) effective February 14, 2004 for the purchase and sale of electric
energy from the Hetch Hetchy generating facility pursuant to the Raker Act;; ands;:

Whereas, Tthe ARLTPSA will expire on June 30, 2015;; and;

Whereas, Tthe Parties will be engaged in negotiations for an agreement to replace the

ARLTPSA upon expiration; ;-ands;

Whereas, Tthe Parties have agreed that additional time is necessary to reach.final

agreement on the terms and conditions of the new agreements; -ands

Whereas, Tthe Parties hereby enter this Extension Agreement on the terms set forth

herein, the consideration of which is acknowledged by both Parties to be sufficient therefor.
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3. AGREEMENT AND AMENDMENT

.For and in consideration of the mutual covenants and conditions hereinafter set forth, the Parties

agree as follows:

3.1  The term of the ARLTPSA is hereby extended to 2400 hours on June 30, 2016

(“Ektension Term™).

3.2 - The terms and conditions of the ARLTPSA, including the Appendices thereto,

will continue in full force and effect throughout the Extension Term.

33 All references to “2015” in the ARLTPSA, including in Section 4.91, Section 5,
and Section 24.1 of the ARLTPSA, and Section 5 of Appendix D of the ARLTPSA, shall be
amended to “2016” to be consistent with the Extension Term and to reflect the Parties’ intent that

the status quo be preserved during the Extension Term.

3.4 The Parties shall continue negotiations on a new agreement to replace the

ARLTPSA in a diligent and timely manner.

3.5  This Extension Agreement shall automatically expire upon the earlier of (a) the
effective date of a fully executed replacement agreement between the Parties, or (b) the

expiration of the Extension Term.

4. TIME IS OF THE ESSENCE

Time is of the essence with reference to all provisions of this Extension Agreement.

5. EXECUTION IN COUNTERPARTS.

The Parties agree that this Extension Agreement may be executed in counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the same

instrument.
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IN WITNESS WHEREOF, the Parties have caused this Extension Agreement to be
executed in triplicate by their respective offices thereunto duly authorized this day of
,20 ‘

PUBLIC UTILITIES COMMISSION OF
THE CITY AND COUNTY OF SAN

FRANCISCO TURLOCK IRRIGATION DISTRICT .
By: . : By: :
Harlan Kelly Casey Hashimoto
General Manager ~ General Manager
City . Turlock’
~ APPROVED AS TO FORM:
DENNIS HERERRA
City Attorney
By:
Deputy City Attorney
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PUBLIC UTILITIES CDMMISS!ON
City and County of San Francisco

RESOLUTION NO, 16-0102

WHEREAS, Section 9(1), the Raker Act obligates the City and County of San Francisco
to sell or supply, upon request, to the Turlock Irrigation excess Hetch Hetchy eleetrical energy
for the district’s municipal public purpose and irrigation pumping needs; and

WHEREAS, On April 14, 2005, per Resolution No. 05-0055, this Commission
authorized the General Manager of the San Francisco Public Utilities Commission (SFPUC) to
execute the Amended and Restated Long Term Power Sales Agreement between the City and
County of San Francisco and the Turlock Irrigation District (ARLTPSA); and

WHEREAS, The ARLTPSA became effective on February 14, 2004, and expires on
June 30, 2015; and

- WHEREAS, This Commission approved a one-year extension agreement of the
ARLTPSA on April 28, 2015, per Resolution No. 15-0100 to expire on Jane 30, 2016; and

WHEREAS The San Francisco Board of Supervisors approved a one-year extension
agreement of the ARLTPSA on Jun 9, 2015, per Resolution No. 227-15 to expire on June 30,
2016; and

WHEREAS-, The parties made much progress during the one-year extension but have
agreed that additional time is necessary to reach final agreement on the terms and conditions of a
new agreement; now, therefore, be it

RESOLVED, That this Commission hereby approves the Second Extension Agreement
between the-City and County of San Francisco and the Turlock Irrigation District, and authorizes
the General Manager of the SFPUC, subject to Board of Supervisor’s approval pursuant to
Charter Section 9.118." ‘

I hereby certify that the foregoing resolution was adopted by the Public Utilities
Commission at its meeting of May 24, 2016.

(v g

Seécretary, Public Utilities Commission
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FILE NO. 150486 | RESOLUTION NO. 227-15

[Extension Agreement - Long Term Power Sales - Turlock Irrigation District]

Resolution apprqving an Exfension Agreement between the City and County of San
Francisco, acﬁng by and through its Public Utilities Commission, and the Turlock
Irrigatioh District, fo extend the term of the existing Long Term Power Sales Agreement
to the earlier of the approval of a replacement agreement by both parties, or June 30,
2016. /
{

WHEREAS, Section 9(|) of the Raker Act obligates the City and County of San
Francisco to sell or supply excess Hetch Hetchy efectrical energy, upon request, fo the
Turlock Irrigation District (TID) for the district’s municipal public purpose and irrigation
purﬁping heeds; and (

WHEREAS, On April 14, 2005, per Resolution No. 05-0055, the San Francisco Public
Utilities Commission (SFPUC) authorized its General Manager to execute the Amended and
Restated Long Term Power Sales Agreement (ARLTPSA) between the City and County of
San Francisco and TID; and

WHEREAS, The ARLTPSA became effective on February 14, 2004, and expires oh
June 30, 2015; and |

WHEREAS, The parties have agreed that additional time is necessary to reach final
agreement on the terms and conditions of a new agreement; and

WHEREAS, On April 28, 2015, per Resolﬁtion No. 15-0100, the SFPUC approved an
Extension Agreement with TID and authorized its General Manager to execute the Extension
Agreement; now, therefore, be it A

RESOLVED, That this Board hereby approves the Extension Agreement between the

City and County Of San Francisco and TID, and authorizes the General Mana'gér of the

Public Utilities Commission
BOARD OF SUPERVISORS 2391 Page 1
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SFPUC to execute the Extension Agreement, which will terminate on the earlier of the

approval of a replacement energy sales agreenent by both parties or June 30, 2016, pursuant

to Charter, Section 9.118; end' be it

FURTHER RESOLVED, That within thirty (30) days of the Extension Agreement bemg

Clerk of the Board for inclusion into the official file.

Public Utilities Commission
BOARD OF SUPERVISORS . 2392
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City and County of San Francisco City Hall
1 Dr. Carlton B. Goodlett Place
TailS San Francisco, CA. 94102-4689

Resolution

File Number: 150486 : Date Passed: June 09,2015

Resolution approving an Extension Agreement between the City and County of San Francisco, )
acting by and through its Public Utilities Commission, and the Turlock Irrigation District, to extend the
term of the existing Long Term Power Sales Agreement to-the earlier of the approval ofa
replacement agreement by both parties, or June 30, 2016.

June 03, 2015 Budget and Finance Sub-Committee - RECOMMENDED

June 09, 2015 Board of Supervisars - ADOPTED

Ayes: 11 - Avalos, Breed, Campos, Christensen, Cohen, Farrell, Kim, Mar, Tang,
Wiener and Yee

File No. 150486 . | hereby certify that the foregoing
Resolution was ADOPTED on 6/9/2015 by
the Board of Supervisors of the City and
County of San Francisco.

,Am_‘_g_ CJ.dw.A.dg

Angela Calvillo
Clerk of the Board

Q] 19/2015

Date Approved

- City and County of San Francisco ’ Page 28 Printed at 2:07 pm on 6/10/15
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PUBLIC UTILITIES COMMISSION
City and County of San Francisco

RESOLUTION NO. -~ 15-0100

WHEREAS, Section 9(1) of the Raker Act obligates the City and County of San
Francisco to sell or supply, upon request, to the Turlock Irrigation District excess Hetch Hetchy
electrical energy for the district’s municipal public purpose and irrigation pumping needs; and

WHEREAS, On April 14, 2005 per Resolution No. 05-0055, this Commission authorized
the General Manager of the San Francisco Public Utilities Commission (SFPUC) to execute the
Amended and Restated Long Term Power Sales Agreement between the City and County of San
Francisco and the Turlock Irrigation District (ARLTPSA); and

. WHEREAS, The ARLTPSA became effective on February 14, 2004 and expires on June
30, 2015; and

WHEREAS, The parties have agreed that additional time is necessary to reach final
agreement on the terms and conditions of a new agreement; now, therefore, be it

RESOLVED, That this Commission hereby approves the Extension Agreement between
the City and County Of San Francisco and the Turlock Irrigation District, and authorizes the
General Manager of the SFPUC to execute this Extension Agreement, which will terminate on
the earlier of the approval of a replacement energy sales agreement by both parties or June 30,
2016, subject to approval of the Board of Supervisors pursuant to Charter Section 9.118.

I hereby certify that the foregoing resolution was adopted by the Public Utilities
Commission at its meeting of April 28, 2015. '

Minant ichad

Secretary, Public Utilities Commission
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PUBLIC UTILITIES COMMISSION
City and County of San Fraricisco

RESOLUTION NO. 05 - G055

WHEREAS, On December 7, 2004, the Board of Supervisors passed an ordinance
approving the settlement of the lawsuit filed by San Francisco in San Francisco Superior Court
against TID seeking to validate termination of the Long Term Power Sales Agreement dated

April 1, 1988, which ordinance was subsequently approved by the Mayor on December 14, 2004;
and

WHEREAS, The ordinance authorized the City Attorey to settle the action upon
amendment of the Long Term Power Sales Agreement consistent with the Agreement to
Tmplement and Settlement Term Sheet. The Agreement to Implement provided for a 60-day
period within which the parties are to develop and negotiate the ARLTPSA. The Settlement
Term Sheet provided that the ARLTPSA will not be executed by the Parties and will not become
binding on them until after due authorization and approval of the same has been given by each of
the TID Board of Directors and the San Francisco Public Utilities Commission; and

WHEREAS, execution of the Amended and Restated Long Term Power Sales Agreement
with Turlock Irrigation District requires the purchase of firm energy on behalf of TID for the
cwrrent fiscal year and will require a supplemental appropriation: to the departments Purchase of
Power budget; and

WHEREAS, The parties have finalized development and negbtiaﬁon of the Amended and
Restated Long Term Power Sales Agreement;

RESOLVED, that the Public Utilities Commission hereby authorizes the General
Manager to execute the Amended and Restated Long Term Power Sales Agreement with the
Turlock Irrigation District.

I hereby certify that the foregoing resolution was adopted by the Public Utilities
Commission at its reeting of April 14, 2005

s

Secfetary, Publi¢ U@t}’@ornmission
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AMENDED AND RESTATED

LONG TERM POWER SALES AGREEMENT

BETWEEN

INFORMATION ONLY
THIE COPY MLIAY
BE DISCALDED

THE CITY AND COUNTY OF SAN FRANCISCO

AND

THE TURLOCK IRRIGATION DISTRICT -

APRIL 2005
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THE AGREEMENT

APPENDIX A

APPENDIX B

APPENDIX C

APPENDIX D

APPENDIX E

APPENDIX F
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Amended and Restated -
Long Term quvef 'S'aleé‘Agreé.msn‘t
Between
The City ‘a'pd County-of | San Franéj..sf:o
-

' . The Turlock I:rrigati’én District
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:.Amended énaiReétatea
Long'Térm Power Sales‘AgreemenF
Between . i o SR
The'City aﬁd'gounﬁy of.Sén franéisﬁg
. éﬁ@

The Turlock Irrigation District

1. PARTIES

THIS AMENDED AND RESTATED AGREEMENT is made by. and between
the CITY AND COUNTY OF SAN FRANCISCO, a California municipal
corporation, héreinaﬁtér called “City”, acting through- its

Public Utilities Commission and Board of Supervisbrs, and’ the

' TURLOCK IRRIGATION DISTRICT, a California irrigation district,

hereinafter called “Turlock”, acting through its Board of

:

- Directors, hereinafter sometimes reférred to individually as

‘“Party” and collectively as “Parties”.

2. RECITALS .
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This centract is made with reference to the following -

facts, among others:

2.1 cCity is the owner and'operator of a certain-water X

‘supply and hydroelectrlc power system.known as the Hetch Hetchy

Project, 51tuated ln the east central part of Callfornla,»

2.2 Turlock owns and operates an electric generation,
transmission and dlstrlbutlon system and provides, dlstrlbutes

and sells Power to comsumers w1th1n and adjacent to its legally

defined boundarles,

2. 3 Under the provisions of the Congressional grant known
as the Raker Act Turlock and- Modesto may purchase electric .

energy Ffrom City;

‘2.4 The Parties previously entered into.a power sales

agreement (as‘hereinefter defined, the “Prior Agreement”);

-2.5 - Qver the past several years disputes havée arisen °

‘between the Parties relating'te-the proper interpretation of

certaih termslef the Prior Agxeement'including,'but not limited

those relatlng to: (a) the rights and obligatiéns of -the

Parties under Section 25 of such Agreement, ﬁhe'procedures for

- dispute reSolutlon appllcable thereto and City's notice of .and

termination of such Agreement under.the.terms thereof; (b) the
amount of power to be sold at cost at the Class 1.rate; (c).the'
capacmty factor at Wthh power was to be scheduled and.
delxvered, and (d) the determlnatlon of the Class 1 rate and the
monthly and the amnual reconciliation with respect thereto
during ehe fiecal years or portions.thereof o¢curring prior to

the fiscal yearfthat ¢commenced on July 1, '2003;

2
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2.6 The Parties engaged in various means to resolve such |
disputes, including participating in a non-binding arbitration
proceeding and in negotiations aimed at amicably .resolving such

disputes and, as a result of such negotiations, the Parties

- entered into that cértain Agreément to Implemén£ dated December

. 23, 2004 (the “Implementation Agfeementf) and puréuant to- the

terms of which the Parties, among other things, agreed in

A principle to terms by which they would settle their disputes and

a process and period dﬁring which they would engage in good

faith efforts to'incdrporate'the terms ouytlined therein into a

definitiveé agreement;

2.7 The Implementation- Agreement was duly authorized and
app?ovéd by Citylin Ordinance 285-04 on Decembe£-l4, 2004, and .
by the governing board of Tﬁ;lock on_Septémber'28, 2004, and
became effeqtivé by its.terms.upoﬁ execution by both Parties on
December 23, 2004; and, '

2.8 The Péfties‘engaged in the process contemélated by the

Implementation Agreement and as a result thereof City.does

" hereby rescind its.notice of termination and the Parties do |

hereby'definitivély amend ahd'restate the Pxior Agreement as set
forth below. ‘

3. AGREEMENT -
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For and in conéideratiqn of the foreching a.nd the mutual

. covenants and conditions hereinafter set forth, the Parties

amend and restate the Prior Agreement as follows:

:

' 4. DEFINITIONS

Whenever used herein, inc].ai.c'iing all appendices and exhibits
hereto, the following terms, when initially céphi.talized, ghall

for the purpéé-e of this -Agreement have the following respective

,mea'lj%ings. The sihgular of a term shall iflcl_ude the plural and.

the plural shall ihclude the singular. References herein to .
ainouqts of energy may be expressed 'in either kilowatthours (kWh)-
or ineg‘awatthéurs (Mwh) _and to amounts of capacity may be ‘

expressed in either kilowat':ts' (kW) or megawatts (MW).

4.1 Active Day: The day the ‘delivery‘ of'.energy is to
occur. - ' ' .

4.2 Active Day Schedule: A schedule for delivery of .

"energy in each half-hour of an Active Day.

4.3 Additional Available Excess-Enerdy: Modesto's

Allocation of Available Excess Energy which Modesto has not
agreed. to'purché.se from City (i) one (1) Business Day prior to a

Preschedule bay with respect. to an Active Day: that occurs on or

before December 31, 2007, and .(ii')'»};}rior to the time provided

for on the Scheduling Calendar by which City is required to
offer such Additional Available Excess Energy to Turlock.

4
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4.4 Aéditional Available Excess Energy Schedule: The

schedule in half-hours for delivery of Additional Available

Excess Energy offered.to Turlock for an Active Day.

4.5 Adjusted Base Active Day Schedule: A Schedule

_subm:.tted by Turlock pursuant to Section 7.4: 6 hereof

‘4.6  pdjusted Delivered Class 1 Energy: The amount of

Cenergy during the. period O'f. determination equal to (a) the sum

of (1) Adjusted Scheduled Class 1 Energy, and (il) Scheduled
éllertﬁall Energy, and (b) deereased by the sum of (i) Schedul'ed
Overage Energy, ‘(ii) interrupfed Class'- 1. Energy, and (iii) '

Rej ecﬁed Clas's 1 Ehergy. .

4.7 Adjusted Scheduled‘C].ass 1 Energy Qualif’ied Half-

Hour Energy ox Allocated Energy, wh:.chever is less, during any

"determlnatlon perlod

4.8 Agreement . This AMENDED AND RESTATED LONG TERM POWER
SALES AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO AND
THE TURI:OCK IRRIGATION DISTRICT.

4.9 AirportlTenants: The tenants at the San Francisco

. International Airport whose electric service is purchased from

City.

4.10 Allocated Energy: The amount of -energy that -results

from mult:.plylng Turlock's Allocatien by Avallable Energy durlng

any determination period.

0 4.11 Allocation Agreement: The agreement between the

Districts, dated May 28, 1982, entitled AGREEMENT ON THE
5 . | ’
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.. ALLOCATION OF HETCH HETCHY POWER BETWEEN MODESTO IRRIGATION

DISTRICT AND TURLOCK IRRIGATION DISTRICT, as it ma,.ﬁ} be amended
from time to time, and pursuant Eo‘which the Districts have
agreed to, among other f:hinge, a procedure and .I_nethodolog'y,fcr.
allocating’ be.twe'en. t_:hem Powe_i: they may be entitled to.receijze L
from the. Projec‘c ; by .deter'mining the pércentage of- such power '

that ea¢h agrees the oi:her‘,will be entitled to.

- 4.12 Annual Study: The annual load profiling study

Turlock has .cemmitted to pérfom‘as further. defined in Section

10.4.2 (b) hereof.

4.13 Available .'Energy' Nlnety—elght percent (98%) of the .

amount of Progect Energy that remalns after C:Lty Mun:.c:.pal

'Energy requn.rements are met in any per:_od of detemlnatlon.

4.14 Available Excess Energy: The.'amoxint of Excess Energy

“that remains after reducing it by’ (a5 the amount used by City

for the. purposes set forth in Séction 7. 5 2 if tl'ie period of

' determ:.natlon is on or prior to December 31, 2007, oxr (b) the
" amount used by City for -the purposes set forth 1n Section 7.6.3,

_hereof if the perlod of determlnatlon :Ls on or after January 1,
- 2008.

4,15 Available Excess Energy Schedule: A schédule

submitted by 'I‘urlock that conforms to the requlrements of
Section 11.5 and by wh:.ch Turlock accepts or rej ects C:Lty s
offer of Available Excess Energy:

4.16 Base Active Day Ramping Schedﬁle' A Ramping Schedule

" for an Active Day submitted by Turlock pursuant to ‘Section

11.4 l hereof.
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4,17 * Base Active Day Schedule: A scl'ledule of Class 1

Energy offered to Turlock for an Active Day comprised of and

showing (a) Scheduled Class 1 Energy"” offered to ‘I‘urlock pursuant

" to Sect;on 7.4.5 (b) (1) hereof, (b) increases to Schedule.d..Class
1 'Energy; if any; to reflect Scheduled Shortfa‘ll Energy, and '(c)

..decreases to Scheduled Class 1 Energy, if any, to reflect

'Scheduled Overage Energy, as the case may be. .

4.18 - Basge Off-Peak Demand Elther {a) the amount’ of

Demand' set forth at Column E on 'I‘able B- l of Appendix B, if
durlng the Second Period, or (b) the amount of Demand that is
the result of the Base Off-Peak Energy for a month d:.v:_ded by
the Off- Peak Hours of that. .month, and rounded as the Parties may
mutually’agree, if during the ‘Third Period.

4.19 Base Off-Peak Fnerqgy: Either (e.) the amount ‘of’

energy set forth .at Column F on Table B-1 of Appendlx B, :Lf
during the Second “Periocd, or (b) the amount of energy that is
the result of the Reciuested Mon‘ohly Class 1 Energy for a month
multiplied by the Off-Peak Percentage applicable to ’ohat month
and rounded as the Parties may mutually agree, :Lf duririg the

Third. Per:l.od

. 4.20 Base On-Peak Demand: - Either (a) the amount of

' Demand set forth at Column C ori Table B-1:of Appendlx B, i

during the Second Period, or (b) l:he amount of Demand in MW that

is the result of the Base On-Peak Energy for a - month divided by
the On-Peak Hours of that month, and rounded ag the Parties may

mutually agree, if during the Third Period.
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4.21- Bdse On-Peak Energy: Either (i) the amount of energy.

set fortﬁ at Column D.on,Table B-1 of Appendix B, if.during the
Second Period, pﬁ {ii) the émoﬁnt of energy thHat is the result
of'thé.Requested Monthly Class 1 Eﬁerg& in a month multiplied by
the dn—Peak.Percentage.épplicable'to that month and rouﬁdeé as

" the Parties ﬁay mutually agree, if duriﬁg'tﬁe Third Period.

4.22 Base Schedule: A half-hour schédule of the Base On-

peak Demand during an On-Peak Period of a month and of the Base

OfETPEék Demand duriné éﬁ Dff-Peak Peribd of a month.

4.23 Business Day: Any Preschedule Day as defined . .herein.

4.24 City: The City and County of San Francisco, .a

california municipal corporation and the-éwnef and operator of

the Hetch Hetchy Project.

4.25 - City Municipal Demand: The rate of use of City

Mgnicipal,Energy, inéluding losses to the Hetch Hetchy Bug,

during any determination perfodf expressed in kilowatts.

4.26 City Municipal Energy: - ThHe amount .of Project Energy
ﬁsed or to be used by City for pumping . City’s watgr.suﬁply and

for City"s actual municipal purposes pursuant to Section 9 (1)

" of the Raker Act,.including loSsaé to the Hetch Hetchy Bus, for -

any determination period, expressed in'kiloﬁatthours[ as the

context may reguire.

'4.27 City Municipal Load: City Mﬁnicipal Demand and City

Municipal .Energy for any determination period.’

2410



o @ G o U W N

. NN N N NN N R R R R e PR

'4.28 City’'s Transmission Facilities: Those rights-of-way,

transmigsion lines, and appurtenant equipment, owned by .City,

.eﬁctending from the Hetch Hetchy Bus to certain points of

delivery tb Districts and Norris Industries and to points of
interconnection with PG&E.

4.29 Class 1 Energy: The amount of Available Energy to bé

. . i . .
"used by either Turlock or Modesto, as the case may be, for -~

purposes that qualify'.onr service pursuant to Section 9 (1) of

the Raker Act and that is to. be sold to. them pursuant to Sectioen

9 (1) of the Raker Act at a price that. actually relmburses Clty

for developing and malntalnlng and transmlttlng such energy to

themn.

4.30- Clags- 1 ﬁnergy Rate: The price for ClaSS 1 Energy

for a Fiscal Year determlned by City in accordance w1th Article

16 hereof and Appendix D hereto

4. 31 Control Area Operator- The entlty respons:.ble for

"load and resource balanC1ng and rellable operatlon of an

‘électric power system lncluding, but not limited to,' facilities

and entitlements, pursuant to NERC and WECC requirements..

4.32 Delivered Class 1 Energy: The amount of energy equal

to (a) the sum of Scheduled Class 1 Energy.and Scheduled
Shortfall Energy, decreased by (b) the sum of (i) Scheduled .
Overage Energy, (ii) Interrupted'ciass 1 Energy, and (iii)

Rejected Class 1 Energy, .during the .period of determination.

4.33 Demand The rate of use of electr:.cal energy, in-

kilowatts (kW) . or megawatts (MW), during any determination

period,
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4.34 Districts:  The Turlock Irrigation District and the -

Modesto Irrigation District.

4.35 Edual Percentage Méthod: A method by which the on-

peak percentage is determined to be equal to the, number of On-
Peak Hours in the month of determlnat:l.on d:Lv:Lded by the total
number of hours in such month, and the off—-peak percentage is
determined to be equal to -one-hundred.percent (100%) minus the.
on-péak percentage determined for such month.

I3

4.36 .Excess Energy: The amou;nt of Project Energy

" determined by City (a) under Section 7.5.1 hereof, if the pefi_od
-of determination is on or prior to December 31, 2007, or (b)

: .under 7.6.2 hereof 1f the pen;iod of determination is on or-after

January 1, 2008.

- 4.37 Execution Date: ‘I‘he date on Wh:.ch this Agreement was

executed by the duly. authorlzed representat:.ves of both Part:.es,

as set forth below

4.38 Final Base Active Day Schedule: E'ither {(a) the Bage

Actlve Day Schedule pursuant to Sectlon 7.4.5, Sectiomn 7.4.47.(}3)

ox Sect:_on 7.4.10(c) hereof or (b) the Adjusted Base Active Day

Schedule if confirmed by City pursuant to Section 7.4.7 hereof,

‘or (¢) the Base Active Day Ramplng ‘Schedule 1f conflrmed by City

pursuant to Section 7.4.10 hereof, as the case may be.

4.39 Final Schecul'e: The f.inal schedule.to be provided

" by City to its Scheduling Representa'tive who, in turm, "provides

it to the applicable Control Area Operator for an Active Day

which schedule incoxpdrates, among other things, all of the

10
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“energy to be dellvered to Turlock on an Actlve Day under {a) the

Final Base Actrve Day Schedule and the Avallable Excess Energy

Schedule, as adjusted to account for the energy Turlock has

. commltted to purchase under the Addltlonal Available Excess

Energy Schedule on such Actlve Day, if durlng the Third Perlod
or (b} the- Flnal Base Flrm Actlve Day Schedule the Avallable
Exceés Energy Schedule, as adjusted to account for the energy

Turlock has committed to purchase unaer the Additional Available

'Excess Energy Schedule on such Active -day, as determined in

accordance with Appendlx B hereto, 1f during the: Second Perlod

4.40 Firm Class 1 Energy: The Class 1 Energy supplied or

to be supplied to Turlock each month during the Se¢end Period in

.the aﬂmunts'ehoWn‘at Column B of Appendix B, Table B-1.

. 4.41 First Half Year Study: -The load profiling study

. Turlock has commltted to perform.as further deflned in Section
10.4.1. (a) hereof

‘4 42 _ First Perlod The perlod that commenced-at 0000

hours February 14, 2004 and. ended at 2400 hours on June 30,
2004. '

4:43 Fiscal Year: .The period commencing om July 1 of a

“year and ending on Jume 30 of the following year.

4.44 Forced Outage: The removal From service of equipment

or facilities appurtenant thereto necessary for generdtion or

transmission_of'energy eitheridue to failure or to prevent

imminent failure.

11
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4.45 Governing Boards~' City’s Public Utilities Commisgsion

and Board of Superv1sors, as ney be appllcable, and Turlock s

Board of Dlrectors

A.46, Half—Houi Available ‘Energy: The amouhit of Avallable
Energy, ii-any} in a half-hour durlng any pariod of

determination.

4.47 HE: ‘The “hour ending” by reference to a 24 hour:

" day.

4.48 Hetch Hetchy Bus: The generator busses of the

hydroelectric generating facilities of the Project deemed to be

a common bus for purposes of this Agreement.

4.49 Hetch Hetchy Pfojecﬁ: The hydroelectric generating_
facilities including associated water storage and conveyaede
facilities in the Tuolumne River watershed and associated

transmission fac1llt1ee owned by City as now developed or as may

_be developed in the future

4.50 - Initial Annual Study: The initial annual load

profiling study Turlock hds committed_to;perforﬁ as further

defined in Section 10.4.2(a) hereof.

4.51- Interrupted'Class 1 Energy: The amount of Class 1

Energy set forth on a Flnal Base Active Day Schedule, but -

' subsequently not supplled or deliverad by City to Turlock on’

stch Active Day for reasons set forth in Section 11.7 hereof.
4.52 Modesto: The Modesto Irrigation District.
12
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4.53 Modesto Agreement: .Either (a) that certain Amended

‘and Restated Long Term Power Sales  Agreement Between the City

and County of San Francisco and the Modesto,;rrigeticn Dietrict-
which by its terms became effective as oi January 1; 2003 and
which will terminate as of 240Q~houre on December 31, 2007 (the
“Existing Modesto Agreement”), and, thereafter, any successor

agreement or statement of intent whereby City agrees or.offers‘

to supply Class. 1 Ehergy to Modesto, or (b) if Modesto exercises

its option pursuant to Section 43 of the Existing Modesto
Agreement then such amended and restated agreement that City

and Modesto enter into as a result thereof

4.54 Modesto’s Allocation:’ Thé percentage applicable to

Modesto under the Allocatlon Agreement which is in effect for

.purposes of this Agreement pursuant to. Section 7. l hereof dnrlng.

any perlod of determlnatlon

4.55 Modesto’s Class 1 Energy: The estimated schedule for

~dellvery of Class 1 Energy under . the Modesto Agreement before

© any adjustment thereto is made- for the equrvalent of elther

scheduled shortfall energy or scheduled overage energy.

4.56 NERé- The North~Americen'Electric éeliability
Coun01l a not ~for=-profit corporatlon formed under the laws of

the State of New Jersey, or its successor.

4.57 Norris Industries: Riverbank Army Ammunition Plant,
a resale customer of City located in Riverbank, califoruia,
ownied by the United States Department of Defense and operated by

Norris Industries. or 1ts suCCessors

13
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4.58 Off-Peak Hours: The hours of ‘a daQ‘which are mot On-

Peak Hours.

4.59 Off-Peak Pefcentage: The result of one‘hundred

percent (100%) minus the On-Peak Percentage-applicable to the

‘period of determination.

4;60.~On—Peak Houts: The hours of HE 07 through HE 22 of

. any day except Sunday and_NERC.designated holidays, as currently

‘in effect and as modified from time to time to reflect those

hours commonly recognized as on~-peak hours and used by electric

utilities in the WECC.

'4:61 On-Peak ' Perdentage: The.ratio of (i) the estimate of

the portion‘ef QuaiifiEd'Enefgy used during the On-Peak Hours of
a month as determined iﬁ-the load profile study (or etﬁdies)
performed and .delivered by Turlock in accordance with Sectlon 10
hereof for such month to (11) .the total estimate of the

Qualified Energy used durlng such mcnth as determined in such

© gtudy (or studles) expressed as a: percentage, unless the

context of a provision requlres the use of a, dlfferent

‘percentage, in which case the percentage‘so spec1f1ed

. 4.62 Overage Energy:~ The amount by which:Delivefed‘Class

1 Energy in a month exceeds Adjusted-Delivered.Class 1 Eﬁergy'in

such month as’ determlned by Clty pursuant to Section.7. 7

hereof

4.63 - PG&E: The Pacific Gas and Electrlc Company and its

'1awful Successors or assigns.

14
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on weekends, and other variations.

T

4.64 Points of 'Delivexy- Those points at which City

delivers Power to Turlock' and Turlock accepts dellvery of Power

. from City as 1dent:|.f1ed in Sect:.on 12 hereof.

4 65 Power: Electr:.c capac1ty, expressed in kilowatts
(kW) or megawatts (MW), or energy, expressed lIl kllowatthours ’
(KWh) or megawatthours (MWh), [ oxr both electrlc capacn_ty and .

energy, asg the case may be

4.66 Preschedule Day::u A'day on which organi‘,zat.ions that
are menmbers -o.f the WECC customarily. arrenge their schedule for
deli%ery of eneXgy in advar;ce of an .Active Day, includil‘lg“
variations ‘o’ the preschedﬁiing calendar published by WECC from '

time-to-time to account for holldays,.month—end days occurr:.ng

4. 67 Prior Agreement: That certain IONG TERM POWER SALES

.AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO AND THE

TURLOCK IRRIGATION DISTRICT, Whlch became effectlve by :_ts terms .

FoYal Aprll l 1688, as ax_nended by those- certa:m amendments adopted
by the Parties prior to February 13, 2004.

'4.68 Project: - The Hetch Hetchy Project.

4,69 Project Energy: Energy that City generates from the

Project during any perio.‘d of determination measured at the Hetch
Hetchy Bus. '

4.70 ©Prudent Utility Practice: Those practices, methods

and procedures, as modified from time to time, that are commonly
used by electric utilities to measure the loads of their

customer classes by statistical or other valid means, or to
i5
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design, construct, maintain and operate their electric power
facilities dependably, reliably, safely, efficiently and
economically, as determined by giving -due regard to those

practices, methods and procedures that repre‘sent.‘the state of

-the art in the elec.tr;';c power industry, as.applied in the State

of California or in ‘;he WECC area, whichever better p:epresents
the app'lica-tion of the'considerations above. Such practices, '
methods and procedures are mot 11m1ted to the oth.Irrum, but

rather’ to any within the SCOpe of those whlch are currently in

effect and commonly used.

4.71 - Qualified Energy: The amount of energy used by

Turlock or by customers of Turlock :Ln a month for purposes that
qual:.fy under Section 9(1) of the Ra.ker Act, as metered by .

Turlock at the ipoints of utilization' and multiplied by & factor

of 1. 074 to ac::ount for losses between the points of

utlllzatlon and the Point of Dellvery and rounded to the mearest ..

1 OQQ kilowatthours.

4.72 oQualified Half-Hour Energy: The amouflt of energy

_that is-aetermined‘by multiplying Requested Half-Hour Energy by

Qualified Eﬁergy'and dividing the result by, Requested Morthly

Class 1 Energy during any period of determination. '

4.73 Qualifying Loads: The amount of energy used by

Turlock, or used by customers served by Turlock, for the

'purposes’ that qualify under Section 9 (1) of the Raker.Act.

4.74 Raker Act: That Act of Congress, 38 Stat. 242
(1913) . ‘ ‘

16
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" 4.75 'Ramp:v To change the amount of energy to be scheciuled
from one hour to the next during a day and which also mey ‘be

referred:to herein’ as “Ramping”.

4.76, ﬁamping HeadrOOm’ , The flexibility of ‘the Pro;ect to

accommodate Ramplng, wh:.ch flex;Lb:Lllty may . be affected or

eliminated by operational constraints such as water,sgpply

conditions, adverse water quality, or Project outages.

4.77 Ramping Schedule: A type of ’scﬁedu]'.e elected by

"Turlock pursuant-to (a)"-'Sec:tion 11.4.2 hereof if during the.

Third Period, or (b) Section- 5.2 of Appendix B i1f during the

Second Period.

4.78 "Rejected Class 1 Energy: The amount - of energy equal -

tc.>‘ the di’ff‘erence between (a) the amount of energy that City

offered Turlock in the Base Act:Lve Day Schedules durlng ‘a month,

‘and (b) the amount of energy - accepted by 'I‘urlock in the Adjusted

RBase Act_lye Day Schedules that were conflrmed by City during

.such month.

4.79 Requested ‘Half- Hour - Energy The amount of Requested

"Monthly Class 1 Energ'y 111 a month apportloned into (i) On- Peak
/Houxs, by leldlIlg the Base: On-Peak Energy by the total number

of half hours in the On-Peak Hours of such month, and (ii) Off-
Peak Hours, by.d1v1d1ng the Base in—Peak Energy by the total )

-number .of half-hours in the Off-Pezk Hours of such month.

4.80 Requested Monthly Class 1 Energy: The amount of

Class 1 Energy requested by Turlock for a month of the Third

Period, as more fully described in and meeting‘ the regquirements.

- of Section 7.4.4 hereof.

17
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4.81 Scheduled Class 1 Energy: During' ‘any period of

determination either (‘a) Requested Half=-Hour Energy, if Half-

. Hour Available Edergy is equal to or greater than the sum of
_Re'ques‘t.ed’Half—Hour Energy: and the estimate of Modesto’s Class 1
Energy in the same hal'f—hour,‘ or (b) Allocated Energy, if Half-

Hour Available Energy is less than the sum of Requested Half-

Hour FEnergy and the estimate of Modesto’s Class:1 Fnergy in the

same half-hour.

4.82, Scheduled Overage Energy: 'The amount of Overage

Energy .scheduled to be returned to City as set forth in the

Final Base Active Day Schedules for a month, as determlned by .

C:.ty pursuant to Section 7 7 5 or as agreed to by the Parties

under Section 7 7.7.

4.83 Scheduled Shortfall Energy : The amount of Shortfall

Energy scheduled to be‘ delivered to 'Turlock as set forth in the
Final .Base Active: Day Schedules for a month, as determined by

City pursuant to Sect:.on 7.7.6 or as agreed to by the Parties

under Section 7.7.7.

4.84 Scheduling Calendar: - The days and times by which

C:Lty -and Turlock have agreed to exchange :Lnformatlon in order
for City to arrive at-a Final Schedule _(a) as set forth at
Appendix'A—-l hereof, if for an Act;'.ve Day during the Third
Period, or (b) as set forth at Appendix A-2 hereof, if for 'an

' Active Day during the Setond Period.

.4.85 Séheduling 'Representative:' 'PGE&E or any other legal

entity that City may choose.to facilitate, administer or execute -

‘18
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energy transactions of any type including, but not limited to,

tlie intrastate or interstate sale or transmisgsion of energy.

4.86 Second -Period: The period thaf commenced at 0000
hours on July 1, 2004 and that ends at 2400 hours on December -
31, 2005. S '

4.87 Shortfall'Enérgy: The amount by which Adjusted

' Delivered Class 1 Energy in a month exceeds Delivered Class 1

Energy in such month, . as determined by City in the manner

provided for. in Section 7.7 hereof.

. 4.88 Spinning Reserve- Available unloaded synchronized

generatlng capacity- of the Progect that is capable of, belng

loaded in ten (10) mlnutes

4.89 Spinning Reserve Energy: The Project Energy

associated With.Spinning-Reserve.

4.90 Spinning Reserve Headroom' The'flexibility of the

Project to provide Splnnlng Reserve, Wthh flexibility may be
affected or ellmlnated by varlous operatlonal constraints such

as water supply condltlons, adverSe water.quality, or'PrOJece

outages.

S 4.91 Thlrd Period: The period cemmencing at 0000 hours oﬁ

'January, 1 2006 and ‘ending on 2400 hours of June 30, 2015,

unless terminated earller in whlch case endlng on the date of

B termlnatlon.

'4:92 True-Up Energy: Either Shortfall.Energy or Overage

Energy, as the case may -be.

A9
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4.93 Turlock: The Turlock AIrrigation District.

4.94 Turlock’s Allocation: The percentage applicable to

Turlock under the Allocation Agreement which is in effect: for .

pu'rposeé of this Agreement pursuant to Section 7.1 heréof during

.a period of determifiation.

4.95 Uncontrollable Forces: Those conditions ox

circumstances described in Section 21.

4:96 WECC: The Western Electricity Coordinating Council

or its successor.

4.97 Year: A calendar vear.

5. TE

On the Execution Date this 'Agreémentb shall become effective’

~as of 0000 hours on February 14, 2004, and shall continue in

effect until 2400 hours .on June 30,.2015, unless terminated

earlier in accordence with the terms hereof.

6. HETCH HETCHY PROJECT CAPACITY

The Parties acknowledge and agree that capa'c'ity of the
Project shall be 260,000 kilowatts for purposés of determining
the Class 1 Enefg}y i_{aj:e and the Reserve Support Charge.

© 20
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7.  ALLOCATIONS AND SALES AND PURCHASES OF . POWER

7.1 Allocatiocnh 6Ff Power

7.1.1 Pursuaﬁt to ‘certain notices delivered to

City prior to the Executian Date end jointly sigﬁed by Turlock
and Modesto, Turlock and Modesto jointly notified City that

Turlock’'s Allocation and Modesto's Alldcation are as Eollows:

Effdctive Date  TURLOCK | MODESTO

January 1, 2004 - . 34.06% 65 .:94%
©. January 1, 2005 33.64% 66.36%
January 1, 2006 33.27% . 66.73%
Januwazry 1, 2007 . . 33.58% 66.42%
- January 1, 2009 .  35.428  © 64.58%
7. l- 2 " Turlock hereafter may change Turlock’s

Allocation at any tlme by del:.verlng a written notlce ‘to City

~that is. 51gned by the General Manager of ’I‘urlock and the Chief

Executlve,Offlcer.of Modesto, in which the D:Lstrlcts jointly

state their, respective a;llocations, the sum of which must equal

‘one hundred (100) percent and the date on which the DlStrthS

have agreed that such rev:.sed allocations are to become '

effectlve as between them.

7.1.3 City shall use the allocations set forth in
Section 7.1.1 until it is notified of a ehange in such
allocations in the mamner provided for in Section 7.1.2. Such '

changes shall become effective for the purposes of this

' Agreement on the, first day of the month following the month in

which delivery to the City of the written notice described in

Section 7.1.2 occurred.
21
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7.1.4 " City is not a party to the Allocation

Agreement. City had no 1nvolvement in the.negotiation of the

Allocation Agreement and is not in any way an arbltrator or |

enforcer of the Allocatlon Agreement . If any schedule submitted
berurlock eiceeds the Turloek.Allocation for Power or other .
services under thlS Agreement City shall promptly notlfy
Turlock. IE Turlock has not adjusted its schedule by -the date
and time required for completion of City‘s applicable schedule,

10 ‘ City shall adjust Turlock’s schedule to equal Turlock“s

11-':Allocation and so notify Turlock. '

12. T ,
i3 7.1.5 Turlock shall resolve with Modesto all

14 .lssues related to Turlodk’'s Allocation.

15 ' . .

16 7.1.6 The Parties understand and " agree that during

a perlod of" determlnatlon that occurs during the Thlrd Perlod

18 that:

[ . . .

20 - (a) Half-Hour Available Energy may be less
+21 than the,sum of Requested Half—Hour Energy and the estimate‘of.
'22 Modesto’s Class 1 Energy in the same half-hour; and
23 o o . |

24 (b} in such event and during such periods .
25 Clty determlnes'Allocated Energy hereunder u51ng Turlock'

26 Allocatlon to determine the amount of Half Hour Available Energy.
é7' to be offered to Turlock in a half—hour,‘and
28 ' . ‘

(c¢) upon joint written request of Turlock

‘30  and Modesto, City agrees for no additional censideration, to
31 undertake to negotlate amendments to this Agreement and the

Modesto Agreement to become effectlve no earlier than January 1,

22
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12
13
14
15 -

.16
17

18
19°

20
21
22
23
24
25
26

27

28
.29

30°

31
32

2008, solely to provide that at such times as are described in

subsection (a) hereof that.City will offer Turlock and Modesto

~ respectively, a percentage of Half-Hour Available Energy pro '

rata to Requested Half-Hour Energy and. estimated Modesto Class 1
Energy; provided that' the sum. of .such Turlock and.ModestQ
percentages. shall equal one-hundred per cent (100%) of'HalfrHoﬁr

‘Available Energy in any ﬁeriod'offdetermination, and provide&

.further that such amendments .will not result in dity incurring-

materially greater- costs or risks than City otherwise would have
ineu:red under the terms.ef this Agreement in” the absence of-

such amendments.

7.2 ' Sales and Purchases of Power in Different Periods

N

. 7.2.1 The Parties have proﬁided for sales.and

purchases of ehergy, capacity and other services, the

~ provision of Spinning Reserve and the supply and’ return of

Spinning Reserve Energy which, in each case, vary as to
availability, type, quantity, seheduling and other:

characterlstlcs durlng the three dlfferent perlods hereln

provided fer belew.

7.2.2 The sale,.purchase[ sche&ﬁling and

“delivery of energy, capacity and other services during each

of the three periods herein provided for below -shall be. .

. made or,.1i1f any occurred after 2400'hours on February 13,

2004 and prior .to the Executlon Date, shall be deemed to

have been made, pursuant to the terms of this Agreement.

7.2.3 Sales and purchases hereunder:, shall be
nmde under the terms and conditioms’ and at the rates and

charges provided for in ‘this Agreement;-
23
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7.3 First and Second Period Sales and Purchases

7.3.1- The sale, purchase,‘scheduling and delivery

‘of energy, capaclity and, other services made- during the -First

" Period and: made or to be made dur:.ng the Second Per:Lod shall be

under' the terms and COIldlthIlS set forth in Appendz_x B hereto,

K exc:ept. as expressly provided in .Section 7.3.2 hereof.

7.3.2  The provision of Spinning Reserve and the
supply and dellvery by City and the return Jy- Turlock of
Sp:mnlng Reserve Energy: during the Second Period shall be made

under the terms ‘and conditions set for’_f:h in Section 8 hereof.

7.4 Third Period éales and Purchases

7.4.1  The sale, purchase, schedul:s_ng and dellvery
of Scheduled Class 1 Energy, Avallable Excess Energy, and
Addltlonal Avallable Excess Energy dur:x_ng the Third Period. shall

be made under the terms and cond:-.t:.ons set forth herein below.

T4, 2 The prov1s:.on of Splnnlng Reserve and the

supply and dellvery by Clty and the return by Turlock of
‘Spinning Reserve FEnergy during the Thlrd Period shall be made

' under the terms and cond:.tlons set forth in -Section 8 hereof

7.4.3 City shall prov:.de Turlock W:Ltb. City’'se
prel:.mlnary estlmates of Available Energy ‘in the half-hours of &
month ten (10) business days pr:Lor to the beg:.nnlng of each
month of the Th;'_rd Period. Ci_ty shall not take into account the

amount of Shortfall Energy when estimating Available Energy.

.24
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. . 7.4.4 ~ Turlock may request that city supply it with
Class 1 Energy during each month of the Third Period and, if.

- Turlock chooses to make such a reguest, it shall do so by:

(a) determ:.nlng its Requested Monthly Class '
1 Energy by reference to (1) ‘dits Qual:.fy:.ng Loads as preV1ously
reported by ;t to City during the same month(s) of prior vyears’,
and (ii) its estimate :o.f' the increase in Qualifying Loads that

it expects to experience for the month to which. the regquest

'app"]:ies, and (iii) Prudent Utility Practice; and,

(b) dellverlng to City wrltten notice of

:Lts Re@lested Monthly Class 1 Energy (such notice here:.n

.referred to as a. “Request”)on or before the day that that is ten

(10) bus;mess days prior to the begiming of the month to which
its Request applies and by no later than the time  provided.
the:.r_ef.o‘r in the Scheduling Calendar; and

. ()" delivering to Cit}}, together with such '

Reguest (i) a repert', which shall be provided' in writing and, if

Turlock finds it practicable, also shall be 'p.royided in a format
ca..pabl'e‘of b.eing ~»imported electronically- into a spreadsheet' .

fofmat of its meter readings of Qualified Energy for the month -
precedlng ‘such Request J.ncludlng therewith copies of work papers

and cther supportlng docvmentatlon ut:_l:Lzed by it in calculating

. such QualJ_f:J_ed Energy and, promptly thereafter corrections” to

such meter readings, 1f any, and {11} a calculation of the On-
Peak Percentage and the Off-Pedk Percentage that it has
determined applicable to the month for which such Request is

‘made.

25
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7.4.5 If timely made in eCCOrdance with the

requlrements -0f Section. 7 4. 4 Clty shall re5pond to Turlock’

Request by:

_ (a) providing Turlock with a non~binding
estimate of the Class 1 Energy~that City expects to be able to
offer Turlock during the half-hours of the month to which such

‘Request applies, on:or-befofe the day that is five (5? business

days after receipt of such Request; and

(b) thereafter, and ou or before the day

that is two (2) ‘Business days prlor to the Preschedule Day for

"an Actlve Day and by the time provided therefor in Schedullng

'Calendar, by also providing Turlock withs:

(1) a Base Active Day Schedule that

sets- forth the Scheduled Class l Energy that Clty offers to sell

and deliver to Turlock during each half- hour of an Ac¢tive- Day

. based on-City’s.determinatiou of (1) Project Energy, {2) City.

Municipsl Energy,'§3) Available Energy, (4) Allocated Energy,

. and (5) Requested Half-Hour Energy; -

:(11) notlce of Clty s determlnatlon -of
the availability of Ramplng Headroom and Splnnlng Reserve

Headroom; and N

(111) notice of the Avallable Excess

':Energy Clty offers to sell and deliver to Turlock durlng each

half—hour.of an Active Day.
7 4.6 .Turlock shall accept or reject City's offer
of Scheduled Class l Energy‘as set forth on Clty s Base Active

26,
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Day Schedule on or-before the business day prior .to a

. Preschedule Day for an Active Day and by no. later than the time

provided bherefor in the Schedullng Calendar, by dellverlng an

Adjusted Base Active Day Schedule to City in which Turlock

. rejects any or all of the half-hour offers of Scheduled Class 1

Energy, provided,. however, that if Turlock does not timely

deliver an Adjusted Base Aot;ve Day Schedule to City, .Turlock
gshall be deemed. to have -accepted City'e offer of ScheduledAClass
1 Energy as set forth on City’s Base Active Ddy Schedule.

S 7.4.7 . Ccity shall notify Turlock of City's .
conflrmatlon or rejectlon of Turlock’s Adjusted Base Actlve Day

Schedule on the same day and by no later than the time provided

therefor in the Scheduling Calendar, provided, however, that:

(a) if Clty rejects such Adjusted Base

.Actlve Day Schedule it.shall promptly notlfy Turlock in wrltlng

of the reasons that such schedule does not conform to the

prov1S1ons,here1n,

{b) Turlock shall be deemed to have accepted
Clty g offer of Scheduled Class 1 Energy - as set forth on Clty e
Base Active Day Schedule; and '

(c) 1f City does not confirm or reject such

Adjusted Base Actlve Day Schedule within the £ime prov1ded

_therefor in the Schedullng Calendar, then Clty shall be deemed

to have accepted such schedule.

7.4.8 Turlock may subsequently elect to submit a
Base Aotlve Day Ramping Schedule lf

27
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(a) Ccity has notified Turlock pursuant to

Section 7.4.'5~(b) (11) hereof that . Ramping Headroom is aveli'lab‘le';

cand’

(b} - Turlock. has accepted Clty g Base Act:.ve
Day Schedule pursuant to Sect:.on 7.4, 6 hereof and

(¢} Turlock delivers such Base Active Day

Ramplng Schedule to City on or before the bus:.neSs day prlor to-

.'a Preschedule Day and by no later than the time provq.ded

‘therefor in the Scheduling Calendar.

7.4.9 on .or before the day that ‘is one (1)

bus:Lness day prior to the Preschedule Day for an Act:l_ve Day

_and by the tlme provided therefor in Schedullng Calendar,

: Turlock sha.ll accept or reject City’'s offer of Avallable .

Excegs Energy in whole. or in part by provn.dlng City an

Ava:.lable Excess Energy Schedule provided, however, that lf

Turlock does mnot tlmely submit such a Schedule it shall .be
deemed to have rejected City;s offer of such Av‘a}ilable.'

Excess Energy.

7.4.10  City. shall notlfy 'I‘urlock of City’s.
conflrmat:.on or rejection of Turlock 5 Bage Active Day Ramplng
Schedule and Turlock's.Ava:Llable Bxcess Energy Schedule on the
same dair and by no later than the time prov:i.ded ‘therefor in the

S¢heduling Calendar; and

(a) 4if cdnfimeci_ by City, the Scheduled
Class 1 Energy on the Base Active Day Ramping Schedule ‘submitted

by Turlock shall be the amount of Class 1 Energy that City shall

schedule to sell and deliver to the Points of Delivery and that

28
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Turlock shall schedule to accept and purchase at the Points of

Delivery on an Active Day; and

(b)y if co’nfirmed by -City, the Available
Excess Energy on the Avallable Excess Energy Schedule Smeltted
by Turlock shall be ‘the amount of Avallable EXCeSS Energy that
City shall schedule to sell and deliver to the Po:Lnts of
Delivery and. that Turlock shall schedule to accept and purchase

at the Pon.nts of Delivery on an Active Day, or

(¢} 1if Turlock's Base Act:Lve Day Ramping

,Schedule is rejected by City, (i)} City shall promptly provide

Turlock the reasons in writing that such schedule does not

conform to the prov:.s:.ons herein, and (ii) the Scheduled Class l

. Energy as set forth on Clty s Base Act:Lve Day Schedule, shall be

the amount of " Class 1 Energy that City shall schedule -to sell
and. deliver to the Po:Lnts of Delivery and that Turlock shall

schedule to accept and purchase at the Points of Delivery on an

Active Day; and

(d) if Turlock's. Available Excess Energy
Schedule is rejected by 'City, City shall promptly provide .
Turlock the reasons in writing that such schedule does not

conform to the prov:.s:.ons hereln, and

{e) 'if City. does not confirm or reject such
Ramping Schedule within the t:Lme provn.ded therefor :Ln ‘the

-Schedullng Calendar, then CJ.ty shall be deemed to have accepted

such schedule.

7.4.11 City shall offer to sell and deliver
Additional Available Excess Energy to Turlock on an Active Day -

29
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by prcviding'Turlock with notice,lby means of a recorded’
telephone call, on-or before the.day that is ome (1) business

day before a Preschedule Day and by the time provided therefor

Jin Schedullng Calendar,-of the amount of such Addltlonal

,'Avallable Excess Energy that has became avallable for sale in

each half hour of. an Actlve Day

7.4. 12. Turlock may accept, in whole and not in
part, City’s ‘offer of Addltlonal Avallable Excess Energy by
providing City with notlce, by means of a recorded telephone
‘call, of‘its acceptance of such offer within one (1) hour of

receipt of such offer from City.

7l5 Determlnatlon of Excess Energy, Avallable Excess

-Energy and Additional Avallable Excess Energy

Through Calendar Year 2067

7.5.1 During the perlod from July.l, 2004 through
December 31, 2007 City shall determlne Excess Energy 1n a half-
hour to be the amount of energy that remalns after Clty (a) (1)
determines the amount of Project Energy that it expects to -

generate in a half hour based on its -forecast of operating,

" water supply and water quallty condltlons, (ii) reduces it by

the amount Of‘GRGIQY‘Clty schedules to meet the requirements of

' Clty Munlclpal Energy, and (111) multlplles the result by a

factor of 98 and (b) reduces the energy remalnlng after
performing the calculations -in the- forego;ng subsection by the
sum of'(i) the estimate of Modesto’s Class 1 Energy, lncreaSed
by City to reflect the equlvalent of scheduled shortfall energy,
if”any{ to be supplied h& City to Modesto inksuch half~hour, and
decreased by City to reflect the equivalent of scheduled cverage
energy, if any, to be returned by Modesto to City in such half-
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hour and (ii)-Tﬁrlock’s Firm Class 1 Energy in such half-hour,

if the ﬁeriod of determination occurs on or before December 31,

12005, ‘or Class 1 Energy in such half-hour as set forth in the .

Final Base Active Day Schedule if the period of determination
occurs on or after Januafy L, 2006, .as the case may be.

7>5 2 Turlock acknowledges and agrees that from
July l 2004 through December 31 2007 City shall have the right
to use and schedule up to one—half of such Excess Energy to
serve the requlrements of the Airport Tenants, as increased by

Clty to account for appropriate. transmission line’ losses.

7.5.3. City shall offer to sell Available Excess .

Energy (a) to Modesto, in an amount‘equal to the result of

.Modesto's Allocation multipliéd by Available ExeeSS'Esergy; and

{b) to'Tuflock in an amount equal to the result of Turlock’.

'Allocatlon multlplled by Avallable Excess ‘Energy in the manner

and. at the tlme get forth in Section 7.4. 9

7.5.4 Clty shall alsa offer to sell Addltlonal
Avallable Excess Energy to Turlock at such time and 1n the

manner .set forth in Section 7.4. 11

7.5.5 Turlock acknowledges and agrees that City

-shall have no. cbligation to sell .to Tuflock Available EXCess

Energy or Additiomal Available Excess Energy City which Turlock
does not agree to purchase in the manner required by Section

7.4.9 and Section 7.4.12, respectively.

7.6 Determipation of Excess Energy. and Available

. Excess.Energy After Calendar Year 2007
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7.6.1 During the period commencing on January .l,

‘2008 and thereafter durlng the remaining term of this Agreement

City shall determlne Excess Energy and Available Excess Energy

in the manner set.forth herein. .

7.6.2  -City shall determine ExceSS;Energy'in a
half-hour to be the amount of energy that remains after City

(a) (1} determines the amount of Project Energy that City expects

‘to .generate in a.half-hour based on its foreéast of operating,

water supply and water quality conditions, (ii) reduces it by
the amount of energy City schedules ‘to meet the requiremehts of

City Municipal Fnergy, and (iii) multiplies the result by a

factor of .98; and (b)'reduces'the energy. remaining after _

performing the calculatlon ln the foregoing subsection by the

gum of (i) the.estimate of Modesto s 'Class l Energy 1ncreased by

 City to reflect the equivalent of scheduled shortfall energy, if

any, to be supplled by City to Modesto in- such halfrhour;_and

'dec;eased by City to reflect the equivalent of scheduled overage

enerqgy, . iE any, tc be returned by Modesto to Clty in such. half—

“hour, and (11) Clasg 1 Energy as set forth in the Flnal Base

.Active Day Schedule

7.6.3 . Turlock acknowledges and agrees that City
shall have the right to use and schedule flfty percent- (50%) of

the first 100 MW of such Excess Energy for any purpose permltted,.

by law including, but not limited to, serv1ng all of the
requifements of the Airport Tenants and Norrls Industrles, as

increased by City to account for appropriate’ trafsmisgion line -

losses.

7.6.4 Clty shall offer to sell Avallable Excess .

Energy to. Turlock, in an amount equal - to Turlock's Allocation
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multiplied by Available Excess Energy in the manuner and at the

time set forth in Section 7.4.9.

7.6.5 Turlock acknowledges and agrees that Clty
shall have no obligation to sell to Turlock Avallable Excess )

" Energy City is requ:.red to offer Turlock hereunder which Turlock

does not agree to purchase in the manner requlred by Sectlon .
7.4.9. |

7.7 Determination and Treatment of True-Up Energy .During

the Third Period

7 7.4 Commenc:Lng w1th the month of’ February 2006,
and, thereafter, for each month of the Thlrd Period, City Shall'
determlne the amount of Overage Energy or Shortfall Energy for
the preceding month- in the manner set forth bélow and ehall

provide such determination, -together with a copy of the

. schedules referenced below upon which its determination was |

based, to Turlock within five (5) business.days.after City's

-receipt of Turlock's reoort of Qualifi-ed Energy for that month

pursuant to Section 7.4.4 ‘(c) (i).

7.7.2 qity shall determirre (a)' Overage Energy in a
month ta be the amount by'which the sum of Adjusted Delivered
Class 1 Energy in the half*hours of a month is less than the sum
of Delivered Class 1 Energy in the half hours of the same month;

and (b) Shortfall Energy J.n a month to be the amount by Wthh

* the sum of Adjusted ?Dellvered Class l Eneérgy in- the half hours

of a month exceeds the sum of Dellvered Class 1 Energy in the

half- hours of the same month
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{a} 1f the Parties agfee to a return of all
or a portion of such Overage Energy in the balance of the month
of detenhination,. then City will (i) determine a level schedule

that will equate to Ehe‘pbrtion of Overage Energy agreed to bhe

returmed, and - (ii) such schedule shall beécome a -compenent—ef

Sché&uled70Vérage-Energy'in the balahce'oﬁ such month, and (iii)
for tracking of balances, such schedule shall be7accoﬁnted for

as:parp of Scheduled'Overage Energy. for sﬁch month; and,

. {b) Ovéiage Enérgy ngt returned.pursuant to
Subéectioﬁ (a) shall be retﬁrned'iﬁ the month following the
nwnthvin which such deteﬁmiﬁationvwas made, as limited by
sufﬁiclentLAvailable Energy, and City (1) will determine a level

schédﬁle for the amount éf Overage Energy to be returned, gnd

(1i) such schédﬁlé shall become a componan?‘of'Scheduled,Overage‘

© Energy for such month, and (iii) for tracking of balances, such

schedule 'shall be accounted fér‘as part of Scheduled Overége

" Energy for such month;<and,'

{c) OVerage.Energy not returned pursuant to
subsections (&) and (b) hereof shall be returned to the maximum
extent possible in the next succeeding month, as limited by

sufficient'AVailable Energy, and any amount not go returned in

- such next succeeding month shall be returned to the maximum-
"extent possible during the next sucéeeding month (or months), as
+ limited by sufficient Available Energy, until the remaininé

- balance of such Ovefage-Energy is eliminated;.and City (i) will .

determine a level schedule fof each such month for the amount' of
Overage Energy to be returned, and (ii) each such ‘schedule shéll
become a component 6f Scheduled Overage Enmergy in the nonth of’

return, and (iii} fox tracking of balances, each such schedule
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shall be accounted for'as par{: of Scheduled Overage Energy for -
the month' of return.

7.7.6 = Shortfall Energy shall be delivered by Clty
to Turlock when city estlmates that there 1s sufflclent

Available’ Energy to do so, and

4 (a) if . the éei‘ties agree to a delivery of
all or a portion of such Shortfall Energy in the baiance of the

-month of determination, then City will (i) determine a level

schedule that will equate to the portion of shortfall Energy

‘agreed to be delivered, and. (ii) such schedule shall become a

component of Scheduled Shortfall Energy in the balance of such .
month, ..and (iii) for ‘tracking ‘of balenees, such schedule shall

be accounted -for as part of Scheduled Shortfall Energy for. such

month; and,

- (b) 'Shortfall 'Energy ‘not 'delivered‘ pursua.nt

_ to subsec‘tioﬁ (a) shall be dellvered in the month following the

month in which such determination Was made, as llmz.ted by
sufficient Available Energy, and C:Lty (1) w1ll determine a level
schedule for the amount of Shortfall Energy to be. del:.vered and
,(:LJ_) such scthedule ghall become a component of Scheduled
éhortfall Energy for such month, and (iii) for erac_king of
balances, such schedule. shall be 'acc’oxﬁlted for as part .of

Scheduled Shortfall Energy for such meonth; and,

. (¢ - Shortfall Energy not delivefe-d'persuant
to subsections (a) and (b) hereof shall be 'deliv.er.ed"eo the'
maximum ‘extent po(ssible:in the next succeeding month, as liﬁited
by sufficient Available Energy, and any amount not so delivered'

in such next succeeding month shall be delivered to the maximum
- 36
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extent,possible‘during the.nekt succeeding month éor nonths)t as -
limited by sufficient.Available Energy, until the remaining ‘
balanoe'of such Shortfall Energy iz eliminated,‘and'City-(i)
will determine a }evel schedule for'each such month for the |

amount of Shortfall Energy to be delivered and (ii) each such

;schedule shall become a component of Scheduled Shortfall’ Energy
:1n the month of delivery, and (iii) for tracking of balances,

.eaoh.suoh sohedule,shall bé accounted for as part of Scheduled
,Shortfall.Energy for the month of delivery. ' .

7.7. 7 Shortfall Energy .or Overage Energy for a
month may be subsequently adjusted during the. annual

'recon0111atlon that City performs for each month of a Flscal

Year to correct for dlscrepan01es Or errors, if any, in the
monthly meter data of Qualifled Energy that Turlock subsequently
notified Clty of under Section 7.4:4 (‘)(1). " The Partles intend

and agree that for annual recon01llatlon purposes such e

gadjustments shall be 11m1ted to discrepancies or errors Turlock .

dellvered City notice of Wlthln a period of twelve (12) months

of the meter readlng to whloh the notice’ relates City shall use

. the methodology for determlnlng Overage Energy or Shortfall

4 Energy described in Section 7.7.2, and the Overage Energy or.

Shortfall Energy that results from such annual reconcrllatlon,
LF any, shall be returned by Turlock or supplled by City as

provided in Sectlon.7t7.5 and Sectlon 7.7.6.

©7.7.8 The outstandlng amounts of Shortfall Energy
and Overage Energy shall be netted by the Clty and any remaining
balances shall be aocounted for and subsequently scheduled

pursuant to Section 7.7.5 or Section 7.7.6.

7.7.9 A.representative authorized by a Party
37
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pursuant to Section 11. 3 hereof by agreement with a

-representative authorlzed by the other Party pursuant to Sectlon

11.3 hereof may modify the manner in which Shortfall Energy is
to be dellvered, or Overage Energy is to‘ be returned, upon

mutual agreement,

7.7.10 The amount ef Scheduled Overage: Eneréy not
retﬁrned or Scheduled S_h_ortfa'll Erlergy Illot.del'ivered for reasons
of U‘ncontrollab]ée;'l?‘erc"es or thos.e.set forth in Section 11.7
shall be carriedl forward arid subsequently returned or deiivered

in the manner prov1ded therefor in Section-7.7. 6 ox Sect:.on '

. 7.7.7, as the- case may be.

8. SPINNING RESERVE SERVICE

8.1 ' Spimning Reserve

8.1.1 C:.ty shall determlne, in its. sole d:n.scretlon,

i1 Sp:.m:.ng Reserve Headroom is avallable, and shall notify -

. Turlock of such determination within the time and in the manner

provided for in (a) Appendix B, if during the' Second Period; and

(b) in Section 7.4.5 {b) (ii) hereof, if during the Third Period. .

8.1.2 If City has mnotified Turlock that Splnnlng
Reserve Headroom is avallable, Clty-shall’make no more oOr 1ess
than 5 MW of Spinning Reserve available to Turlock in eéch hour

except as otherwise provided in Section 8.2.2 hereof.

8.2 Request for Sﬁpp“ly of 'ASpin'ning Reserve Energy
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8.2.1 TIf City has notified Turlock that Spinning

Reserve Headroom is available pursuant to Section 8.1, then

‘during the Active.Day to which such notice relates Turlock may

request, by means.of a‘recorded telephone‘cail that City stpply
and deliver no more: or less. than S‘MW of Splnnlng Resexrve Energy
durlng an hour of such Active Day when Turlock is exper1enc1ng a’
“Turlock system contlngency” as defined hereln below provrded
however, that Turlock may not make such a reguest for_more than
a total of (a).three (3) such hours during the six (6) month.
period from July 1 and through December 31, 2004, and (b) six
{6) . such heurs during each ca;ender'year thereafter during the

remaining term of this Agreement.

8.2.2 Upen receipt of a reguest permitted under

Section 8. 2 1, City shall sﬁpply and.deliver 5 MW of Spinning

Reserve Energy to Turlock in the hour or hours to which the

request applles, provided, howeVer, that if. the request applies

‘to an hour (or hours) after 2400 hours on Decenber 31, 2007, and

City determines ‘that in the absence of such requeet City would
not have supplled Modesto with the estimate of Modesto's Class 1
Energy under the Modesto. Agreement and Turlock with. 1ts

Requested Half-Hour Energy, then ln such hour (or hours), City

‘shall only be required to make available to Turlock,’Turlockfs

Allocation of the 5 MW of Spinning Reserve and to supply and
dellver to Turlock _Turlock’s Allocation of the 5.MW of Splnnlng

'Reserve Energy, and provided, further, that if the sum of

Turlock's Allocation. of 5 MW of Spinning Reserve Energy and
Modesto’s Class 1 Energy exceeds 5 MWh in any such hour (or
hours), then City may further reduce the amount of Spinning

Reserve Energy to be supplled and dellvered to Turlock in Such

“hour (or hours) by the amount necessary to 1imit City’s total

supply to Modesto and Turlock 1n such hour {(or hours) to & MWh.'
39
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8.2.3 For purposes of Sectlon 8.2. 1, a""‘I‘urlock .
system contlngency” shall be deemed to exist during an hour o’;‘l )
an Active Day when: (&) Turlock has an initial loss of a
resoui‘ce'in excess. of'lS MW; (b) ’f‘urlock’s spinning r.eserve
falls below, or Turlock antlclpates its splnnlng reserve w1ll
fall below, WECC MORC (M:.nlmum Operating Reliability C‘r:Lter:La)

requirements for sp:n_nnlng reserve; or (3) Tur_lock. ant:.c:.pates

the need to curtail load.

B.3 Supply and Return of Siainning Reserve

'8.3.1 City shall supply and deliver Spinning Reserve

Energy to the Points of Dellvery in the hours or hours of the

Active Day to which the request applies.

' 8.3.2 Spinning Reserve Energy delivered by City to
Turlock in an hour;, shall be returned by Turlock to City:

(a) w:.thln a perlod of not less than seventy-

two (72) hours of the dellvexy therecf if Clty determines there

.is sufficient Available Generat_::.on to do so, or on the next

Active Day in which City determines that there is sufficient
Avaiiable Generation to do so, or as otherwise mutually agreed -

by the Parties;. and,

(b) in like hours (e.g., an On-Peak Hour, if
City delivered Spa_nm.ng Reserve Energy to Turlock during an. On—-

Peak Hour}: and
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(c) by. an edjustmen{: to a Base Active Day

'Schedule, Turlock’s Adjusted Base Active Day Schedule,. or a Base

Actlve Day Ramplng Schedule, if during the Third Period; oxr

(d) by an adjustment to a Firm Base Ac_tive
Dey Ramping Schedule, or a Firm Base Active Day.Schedule, if

during the Second Period.

. , : R
8.4 ‘Annual Request

Turlock may request that City meet with. Turblock to
dlscuse whether City would supply Turlock w:.th 5 MA. of Spinning
Reserve Energy beyond a third hour durlng the partial- calendar .
yvear described in Section 8.2_.1 (a), or a s:.xt_h hour during each
of the calendar vears described in Section 8.2.1 (b), as the .
ca.s‘e may be.  Turlock may make such r‘equ'est of City once -during
each of sueh, calendar y.'.ears "{or partial ealendar ‘ye'ar) , and at

any time during ‘each such calendar year (or partial calendar

yearj . .Promptly after receiving such request, City shall meet,

with Turlock in.order to ‘discuss Turlock’s regitest, whether

City, in its sole discretioﬁ, is'willing to provide such energy
and, the terms and conditions on which City may be willing to do

50.

‘8 .'5 ) Acknowledgments

.8.5.1.‘ EBach Party acknowledges end ag'reee tl}at it has
relinquished and waived any right or entitlement it may have to
claim ‘that Spimiing Reserve Energy that may be reques-i'ied or
returned by Turlock by is or should be treated as Class 1 Energy

either under the terms of th:.s Agreement or under the Raker Act.
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8.5.2 The Parties further acknowledge and 'agr'ee that

-Sp:mnlng Reserve Energy supplied in an hour (or hours) of an-

' Actlve Day may result in Turlock acceptlng delivery of more than -

the On—Peak Base Energy dur;ng an On-Peak Hqur (or Hours) of

.such day than it would have otherwise been entitled to receive

in the Final Base Active Day Schedule for such Active Day.

8.5.3 The Parties further acknowledge-and agree that

~ notwithstanding the foregoing provisions of Eh_is Section 8, at

no time shall City be required to make Spinning Resgerve
available to Turlock, or to supply or deliver Spimming Reserve
Fnergy to Turlock if City determines that it would have to

purchase e:.ther such product or service from a third party in

order to do so.

9. TURLOCK'S RIGHTS TO USE CITY’S‘TRANSMIQSION FACILITIES

9.1 Turicck shall have a right to use Turlock’s
All‘oéation_ of excess cap‘aci'ﬁy of City’'s Transmissjon Facilities
This right is limited to the uses~'which 'do not.adversely' affect’
dellvery of energy to sat:.sfy City’'s obl:.gat:_ons to-City
Mun:.clpal ‘Load, DlStrlCtS, Alrport Tenants, Norris Industr:.es,

and delivery of Hetch Hetchy Project Energy to other City A

customers.

9.2 Clty shall be the dole judge of the avallab:.llty of
excess capacity in City Transnu.ss:.on Fac:.lltles, cons:.stent with
Prudent Utility Practice; provided, Turlock’s use of such excess
capacity.in City’'s Tra:ismission Facilities shall not be |

unreasonab,ly denied.
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'9.3  Turlock shall provide City with advance written

notice requesting use of guch excess capacity in City’s

Transmission Facilities. City shall deliver any Power seheduledv
for dellvery to ’I‘urlock ut:Ll;Lz:Lng such excess capacity and such
'dellverles shall be reduced- for transmlssmn losses to the

Points of Delivery pursuant to Section 13.

9.4 If City plans to upgrade, rebuild; or add to City’s

Transmigsion Facilities, City shall consult with Turlock about.

- its pessible participation in such proj"edt. AJ_-i terms and

conditions of use and costs associated with Turlock’s
participation shall be negotiated by the Parties in a separate

agreement.

9.5 . .City shall allow Turlock to establish additional
interconnections with C:Lty s Transmss:.on Fac:.lz.tles as the, 2
Partles may agree. Such agreement will not be unxeasonably~

withhel’d Clty ghall not be requlred to bear any. cost

- assoc:Lated with such add:.tlonal :Lnterconnectz_ons.

. 9.6 .If City believes‘ that a&verse- ;’tmpaet's may .result to
transmission systems of third parties from 'I'urlock-'e
intercohnedtiqn with' and/or additional use of excess capacity. in
City's Transmission Facilities, Turlock shall make all r.equiiced.
arrangerr{ents with such' third -pa;:;cies, consistent. with Prudent
Ut::.llty Practice,. and beer all costs associated with such

:Lnterconnectlon or use

© 9.7 City shall allow Turlock to “tonstruct new .
transmissgion lines on ‘the exisi:ing right of way for City's
transmission_ system; provided, that City agrees that such use by
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Turlock is not inconsistent with (1) City’s.rights and present

br future use of such right of ‘way and (ii) appl:.cable federal

and-state laws, including, spec:Lflcally, the Raker Act All
: terms and conditions of use and’ costs associated with Turlock’

_use of such right of way shall be negot:.ated by ‘the Part:.es in.a -

separate agreement

10. TLOAD DATA AND LOAD PROFILING

'lO.l' Intent and Purpose of Load Profiling. Studies

10.1.1 During the Third Period the Parties intend -

the schedules for de];ivery:e'f Clas.s 1 Energy ﬁo be based upon -

the ‘studies provided for herein .below I'Jrofil'ing Tdrlock’s
Qualifying Loads. The Parties intend to use such'.stil‘dies to
determine the amdu'nt of- Requeéted Monthly Class 1 Energy that
may be scheduled for dellvery durlng the On—Peak Hours and Off-"

“Peak Hours of the month in’ wh:.ch the request is made. In the

absence of the timely perforrpanca, completion and .dellvery of

~ such .studies in accordance with the requirements set forth

herein and, .efccept as expre'ssjty provided for below, City shall~
determine the schedules for the delivery of ClaSS‘l Energy using

an Equal Percentage Method for the On—Peak Percentage and Off— :
Pesak Percentage

..°10.2 Interval Meters,
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10.2.1  Turlock shall install metering equipment on
a statistically wvalid sample:siie of each of its Qualifying Load

customer groups (hereinafter such meters referred to as *Load

'Reséarch Meters”f ~ Such metering equipment:(a) shall be
_furnlshed servrced and malntalned by Turlock, (b) shall include

'“lnterval recordlng” meterlng equlpment for the measurement of

the amounts of ‘real power; and, (¢} shall be de51gned to record
cantlnuously delrverles of kllowatts and kllowatthours in

integrated 60—m1ngte or less intervals.:

10.2.2 Turlock shall be responsrble for making
arrangements ‘to read: all Load Research Meters perlodlcally

Turlock shall maintain recordings of all such interval recording

‘meters for a.period of sixty (66) mpnths, 1nclud1ng recordlngs

of 30-minute intervals if the Load Research Meters are: capable

of recordiﬁg 30-minute lntervals Turlock shall provide a copy

fof such recordings ‘to Clty promptly at such times .as Clty may

reguest and if practlcable, shall alsgo provide. g copy of such
recordlngs to Clty in a format capable of belng 1mported

electronlcally into a spreadsheet format

'10.3 + Required Methodology and Proceduré

10.3.1 Any load profile study required herein shall

be performed by Turlock in accordance with the procedures ..

. described below.

10.3.2 Turlock Shallldevelop a methodology for

_performing a stﬁ&y to determinme the morithly load profiles of

each of its Qualifying Load customer groups. "Such methodology‘

- shall be based on such means, practices and techniquestthat'ere

in accordance with Prudent Utility Practice for a study of this
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type and shall ose the interval data recorded and collected from

the metering equipment described in Section 10.2 hereof.

10.3.3 . 'I‘urlock shall prov:x_de City with a written
descrlptlon of the methodology Turlock intends to use and shall
prov:.de.C:.ty with not legs than three (3) Business Days to

review and comment on such methodology in advance of pe'.rfo’rming

“a stud&. Turlock shall notify City promptly of any changes to’

such methodology that Turlock thereafter may desire to make ‘from

time to time and.each tJ.me Turlock makes such a change :Lt shall -

“afford C;Lty with not less than three (3) Bus:mess Days to

- comment thereon. .

-10.3.4 Upon completion of a study, Turlock shall
prov:.de City with a wrltten aescrlptlon of the results of such
study J_ncludlng {a) the On-Peak Percentage and Off—Peak

Percentage that Turlock has determined is supported by such -

_study, and (b) the résults.sorted by statistically valid samples

of the Quallfylng Load customer groups . Thereaftexr, Turlock .
shall promptly provide City with such information, data or

documentation in comnmection with such study as City may

.reasonably' request,. provided, however, that Turlock shall not be

- required to provide Ciﬁy.wi-th confidential information

identifiable 'by customer except pursuant to a confidentiality

.agreement between Turlock and City.

10.4 InAiti_al and Ammual Load Profiling Studies

10.4.1  Turlock shall use its best efforts to
perform, complete ‘and dellver to C:Lty an initial study in
accordance with Sectlon 10 3 hereof (a) of each of the months of

January through June 2005 (the “Flrst Half-Year 'Study”) , by

46 .
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September 30, 2005; and, (b) of each of the months July throudh

" December 2005 (the “Second- Half—Year Study”) by March 31, 2006.

- 10.4.2° ,Turlock shall perform, complete'and deliver
to City in accordance'ﬁith Section 10.3 hereof (a) .an 1n1t1al
study of- all the months of calendar year 2006, on or before
Aprll 30, 2007 (the “Initial Annual Study”); and (b) on or
before Aprll BOw‘of each calendar year thereafter, a study of

all the months of the preceding calendar’ year~(each such study,
an’ “Annual Study”). '

10.5 Effect of Studies on Base Active Day Schedules

10.5.1 If Turlock delivers the First_Half—Year o

'Study td City (a) on'orlbeforeﬂNovember 15, 2005, the Base

Actlve Day Schedules for the months of January through June 2006
and for the months of January through June 2007. shall be " »

"determlned u51ng an On-Peak Percentage and Off Peak Percentage

derived from such Study for the months covered by such Study, or
(b) on.or before June 30, 2006, the Base Actlve Day Schedules
for the months cf Januvary’ through June 2007 shall be determlned

uS1ng an On—Peak Percentage and Off-Peak Percentage derlved from

guch Study for the months covered by such Study

18.5.2 If Turlock delrvers the Second Half~Year~
Study to City (a) on or before May 15 2006 the Base Actiye Day -
Schedules for’ the months of July through December 2006 shall be
determlned usrng an On-Peak Percentage and Off-Peak Percentage
derived from such Study for the months covered by such Study and
the Base Active Day Schedules for the months - of July.through
December 2007 shall be determined using an On-Peak Percentage

aﬂd'Off—Peak Percentage derived from such Study for the months
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covered. by such- Study unless Turlock has timely delivered the

Initial Annual Study, in which case the On-Peak Percentage and

Off-Peak Percentage shall be derived from the average of

applicable percentages for the same month of.the Seqond'Half—

Year Study and. Inltlal Annual Study, or (b) on or before

December 31, 2006, the Base Active Day Schedules for the months' i
of July through December 2007 ghall be determlned using an On-

Eeak Percentage ‘and Off-Peak Percentage derived from such -Study .

' for the months covered by)Such Study unless Turlock hasAtimely

delivered the Initial Annual -Study, in which case the On-Pedk:
Percentage and Off-Peak Percentage shall be derived fronithe'
aﬁerage of applicable percentages for the same month froﬁ the

Second Half-Year Study and the Initial Annual Study.

: 10.5.3  1f, notWithstanding-its‘best efforts to'do
g0, Turlock fails to deliver the First Half-Year Study  to City

'.(a) by November 15, 2005, the Base Active Day Schedules for"the

months of January through June 2006 shall be deternuned u81ng an
On-Peak Percentage of sixty-five percent’§65%) and an Off-Peak -
percentage of thirty-five percent (35%);: and (b) by June 30,
2006, the Base Active Day Schedules -for the months of Jannary

‘through June 2007 shall be determined using the Equal Percentage
‘Method until the beginning of any such months that is forty>five

days after Turlock performs, completes. and delivers the Flrst
Half Year- Study in accordance with Section 10.4.1 or 'the Tnitial
Annual Study to City in accordance with Section 10.4.2 (a)

hereof and then the Two-Year On-Peak Percentage and Two-Year

- 0ff-Peak Percentage derived pursuant to Section 10.6.1 for the

remaining months of calendar year 2007 and the remaining months

of the Fiscal Year endlng on June 30, 2008
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10.5.4 If notw1thstand1ng ltS best efforts to do
80, Turlock fails to dellver the  Second Half- Year Study to Clty
(af by May 15, 2006, the Base Active Day Schedules for the
montns of July through December 2006 shall be determined using

an- On-Peak Percentage of 51xty flve percent (659) and an Off—

'Peak Percentage of thlrty—fmve percent (35%); and (&) by
‘December 31, 2006, the Base Actlve Day Schedules for the months

of July through December 2007 shall ‘be "determined u81ng the
Equal Percentage Method untll the beginning of any of such

" months that is forty-five days after Turlock performs, completes

and delivers the Second Half-Year Study in accordance with

.Section 10.4:1 or the Initial Annual Study to City in accordance

with Sectiom 10:4.2 (a) hereof and, thereafter, the Two-Year On-
Peak Percentage and Two—Year Off-Peak Percentage derlved .
pursuant to Sectlon 10.6.1 foxr the rem31n1ng months of calendar
vear 2007,and the_remalnlng montbs of the Figscal Year ending on
June 30, 2008. '

-10.6 Rdlling Average-Methodologiesv

10.6.1 - Beglnnlng with the flrst month after’

. December 2006 that is forty—flve (45). days aften Turlock has
.performed, completed and dellvered to City.under Section 10.4

hereof a load profiling study and until Section 10.6.2 is in

effect then:

{a) the Base On—Peak Energy in a month shall
be determined by multiplying the two-year average On-Peak .

Percentage (as .defined herein below, the “Two- Yeer bn—Peak

.Percentage") for the month of determlnatlon by the Requested
'iMonthly Class 1 Energy for such month, and (ii) the Base Off-

Peak Energy in a month shall be determined for a month by °
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’multiplying the two-year average Off-Peak Percentage (as defined

herein below, the “Two-Year Off—Peak Percentage") for the month
of determ:.natlon by the Requested Monthly Class l Energy for

such month. ‘I‘he Two-Year On- Peak Percentage and the Two-Year

"Off—'Pea,k Percentage shell be determlned by calculating the

simple average -0of the applicable pe:‘r:centages‘ for the month of
determination derived frpm; the load profile studies for such
month in the imediately(preceding'two (2) available like
months. If percentages are not available from a load profile
stﬁdy fon.: any giveze month of the last Ewo {(2) avaiiable like
months then the missing on-peak percentage andl the missing off-
peak percen.tege‘ for such menth shall be determined by using the

Equal Percentage Method.

10.6.2  Beginning with the first month after
December 2007 ‘that is forty-five -(45} days after Tufleck has
performed, completed and delivered to City under Section 1Q.4

hereof a load profiling study then:-

. (a) the Base On-—Peak Energy in a month shall
be determ:.ned by mu.ltlplylng the three-year average: On Peak
Percentage (as defined herein below, the “Three-Year On Peak
Percentage”) for the month of determination by the Requested
Monthly C)_ass 1 Energy for such month, and ('ii) the Base Off—

Peak Ehergy in-'a month shall be determined for.a month by °

'mjultiplying the three-year average Off-Peak Percentage (as’
' defined herein below, the “Three-Year 0ff-Peak Percentage”) for

the month of' determination by the Reguested Monthl&r Class 1
Energy for such ﬁonth. The Three-Year On—Peak' .Perc"en'tage and’
the Three-Year Off-Peak Percenta.’ge shall be determined by
caiculating the simple average of the applicable percentages. for

the month of determination derived from the load profile
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studies for such month in each of the immediately preceding

“three (3) available like rnonths. If.perCentages are not

available from a load profile study for any given month of the
last three (3) available like months then the missing on-peak
percentage and the missing off- peak percentage for. any - such

month shall be determined by us:Lng the Equal Percentage Method

10.6.3 ° Either Party may 'request the other Party to

agree to an adjustment of the’ foregoing two-year average or

.‘three—year‘aver&ige in order to ~accuretely account foxr '
' identifiable changes or trends in Turlock's Qualifying Loads and
" .such ~agreement shall not be unreasonably withheld by the -Party -

to -whom the request has been made if the Party making the

.request can demonetrate that such changes have occurred and that

such'trends are -1ikely to occur with xreagonable certainty.

.10'.7 COnditionS-Precedent to Ramping

©10.7.1 Turlock may hot submit a Ramping Schedule

during the mor;ths of January to June of 2006 until the beginning

of any such month that is at least ‘f‘or'ty—fi.ve (45) days after it
has completed and delivered to City the First Half-Year Study.

- 10.7.2 Turlock may not submit a Rampiné ‘Schedule

~during the months of July to December of 2006 unt:.l the .

beg:.nn:.ng of any such month that is at least forty-flve (45)

days after it has completed and del:.vered to C:Lty the Second
Half~-Year Study.

~10.7.3 Turlock may not submit a Ramping Schedule
dur:.ng any month of calendar vear 2007, or during any month of

any. calendar yvear thereafter until the beglnm.ng of a month that
51 ' '
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‘is at 1east.£orty—fdve (45). days after it has completed and’

delivered a load profile~stody in.accordance with Section 10.3 -

hereof for such month in a preceding year.

11. S‘CHEDULI'NG OF ENERGY DELIVERIES

11.1 Scheduling During Second Period ard Thifd Peried
11.1.2 All schedules for the delivery of emergy to
Turlock durlng the Second Perlod ghall be developed in -

‘accordance Wlth Appendlx B hereto and’ the terms .and pﬁotocols

Set forth below

11.1.3 All schedules,for the deliveiy of energy to
Turlock during the Third Period shall be developed in aCCOrdance

with Sectlon 7 hereof and the terms and protocols set forth

“below.

11.2 Scheduling Calendar. and Protocols

11.2.1 The Parties will use their best efforts to
work together cooperatively and in good faith'in scheduling

energy for delivery under the terms of this Agreement.

11.2.2 The Partles intend schedules ‘to be developed

and finalized in the manner provmded for by the terms of this

Agreement and on-such days and at such times as are set forth on

the Schedullng Calendar. ‘ ) '

11.2.3 The -Scheduling Calendar reflects the intent

of the Parties to adopt the current practice of electric
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utilities in the State of California and of members of the WECC -

to establish their schedules onAa‘Eiescheddle.Day in accordaice
with the prescheduling calendar published by the WECC,as’the
same may be modified by the WECC f;em time to time_éﬁd,
therefore, the Parties..also intend @nd agree to modify~the‘
Schéduling Calendar from time to time eo incorporate such i

modifications as have been made by the WECC to the WECC

-prescheduling calendar.

11.2.4 The Schedullng Calendar also reflects the
lntent of the Parties to exchange certaln notmcas, lnformatlon
and types of schedules at specific tlmes onn certain’ days prlor
t£o a Preschedule Day. The timesg set forth in the Schedullng
Calendar were negotiated and agreed to by the Partiés in oprder

'(a) to allow sach Party suff1c1ent time to plan for and:manage

‘its resources eff1c1ent1y, economlcally and rellably, and (b) to
" account for. the different types of products and services
‘ provided for under the terms of this Agreement- and (c¢) to. allow

.each of them adequate time to resPOnd to ‘offers that may be made

or may be requlred to be made by the terms of this Agreement and
eonflrmatlons or.rejectlons of varloue types of schedules that
maj be permitted by. the terme.of°this Agreement; (d) to account
for the time'by which;eaéh'Party.may be required by its

applicable contrecﬁs or tariffs to provide its final schedule(s)"

"for an Active Day to third bartiee; and (e) to account for the'

time by which City is required to provide its Final Schedule to
its Schéduling Representative so that dity ﬁay avoid incurring
any.costs, fees or expenses for schedullng changes aftex such

Final Schedule is submltted

11.3 Permitted Deviations and Authorized Representatives
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11. 3~l City and Turlock understand and agree that

‘it may be necessary or desrrable to deV1ate from certain

schedullng provisions from time to time and that 1t would ‘be

burdensome to amend this Agreement each time that the- Partles

‘agreed that a dev1atlon was necessary or desrrable Therefore,‘

'each Party has ‘agreed. to designate representatives who are

authorized to agree on its behalf to {1) devratlons from the

Schedullng Calendar, (ii). deviations’ from prov181ohs relatlhg to
the schedullng'of Class'l-Energy (inclﬁding.Ramping),'Spinning ’
Reserve Energy, Available Excess Energy or Adoitional hvailable

Eicesé Ehergy, or (iii) a modiﬁication under Section.7. 7 9.

Bach Party shall’ dellver a wrltten notice 1dent1fy1ng the

representatives who 1t has so authorlzed to the: other Party.
only those representatlves that- have been so de51gnated by a

Party shall have the authorlty to agree to any dev1atlon.from

~-the foregoing schedullng provr51ons or such modlflcatlon.

11.3.2 No -deviations from the foregoing acheduling

provisions or: modlflcatlon shall be effective or be 1mplemented

until after the authorlzed representatlve to whom the request

for a deviation was made has recelved such request in wrltlng
and dellvered 2a conflrmatlon thereof in writing, by fa031m11e or

otherW1se, to the requestlng representative, prov1ded however,

that if. the requesting repreSentatlve establlshes that

' extenuatrng circumstances prevent the dellvery of such an-.

advance. written request, a voice .recording of such. request and
the oonfrrmatlon of party to whom the request.was made may ‘be
substituted therefor, if the requeeting Party thereafter
delivers an explanation, in writing,'of the extenuating
circumstances that'prevented such delivery,ba summary of the |

request and confirmation, together with a copy of such voice :
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recordlng to the Party to whom the request was made no later

. than the followmg Bus:.ness Day

. 11.3.3 Any deviation from the. foregoing scheduling
pI‘OV_‘LS;LOD.S or. modlflcat:.on that the author:.zed representatlves
may agree to from t:t.me to-time shall not establ:.sh a precedent

or a course of deallng or a course ot conduct for any subsequent
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dev:Latlon that may be requested

11.3.4 _ The authorized representatives may not agree-

11.4 Ramping Schedule Elections and Criteria

ll 4.1 Turlock may submit a Base Actlve Day Ramp:.ng

Schedule for an Active Day if:

"to a deviation from the réquiremeénts hereinabove set forth:

(a) 'I'urlock has sat:.sf:.ed the cond:.t:_ons

Active Day, and

(b) Clty has notified 'I‘urlock that Ramplng

Headroom is avallable on such Active Day; and -

-precedent set forth in. Sect:.on 10.7 hereof appllcable to such

(¢) Turlock notifies City of the Ramping

election it has made pursuant to Section 11.4

Base Actlve Day Ramp;mg Schedule meets the criteria of set forth

_1n Sectz.on 11.4%3 hereof

.2 hereof and its-

11.4.2 ’i‘urlock may elect to.Ramp based on Ramping

‘ Schedule A, Ramping Schedule B,

as set -forth in Sectlon 11.

4.3 hereof and its electlon,
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made, shall bé binding on it for each remairing Active Day of
the. same month in which it is permitted to submit a Base Active

Day Remping' Schedule.

11.4.3° Turlock may Ramp a Base Active Day Schedule

'for an Active Day by adjustlng such Schedule :Ln ‘accordance w1th

(a). Sectlon 11. 4:4 hereof if Turlock has
elected to Ramp us:mg Ramplng Schedule A; '

(b) Section- 11.4.5 hefeof, "if Turlock has .

elected to "Ramp using Ramping Schedule B , or

(c) Sectieﬁ 11.4.6 hereef, if Turlock has

"elected to Ramz; using Ramping, Schedule C.

11.4.4 . Turlock may Ramp. using Ramping Schedule A
for any Actlve Day except Su.ndays or NERC holldays '

. (a) by i‘nere_asing by_ not _mpre of less than
5 MW the amount scheduled in any two'c)f the threehoff' Peak Hours
.of HEDS HEOG or HE23 and by J_ncrea81ng by not . ‘more or less
than 6 MW, the amount scheduled in the remalnz_ng Off-reak Hour,

a;ld

.(b) by decreas:.ng by not more or less ‘than

1 MW the a:mount scheduled ln aach of the On-Peak Hours of ‘HE 07
through HE22, so that .the- total On-Peak Demand for an Active Day

as set forth in the unadjusted schedule is not exceeded.
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11.4.5 ‘ 'I‘urlock may Ramp us:Lng Ra_mplng Schedule B

. for-any Active Day except Sundays and NERC holldays.

(a)" during the.months of 0ctober. through -
-Apri'l' (1) by increasing by not mo'r,e or"lees than 2 MW the., amount’
scheduled in the-0ff-Peak Hour of HEOS and.b'y'increasing by not.

more or less than 3MW the amount scheduled in the Off Peak Hour

of HE06 and HEZS,‘ and (ii) by decreas:.ng by not more or less '

than 3MW the amount scheduled in On-Peak Hour HE07 and by not -,

“more or less than’ ZMW the amount scheduled in On-Peak ‘Hour HEOS

and by not more or " less than 3MW the amount scheduled in. On-Peak .

 Hour HE 22, so that the total amount of the J.ncreases in- such
Off-Peak. Hours equals the total amount GFf the. dec;:eases in such

On-Peak Hours; "and

(b)' during the months of May' through

. September (i_) by :anreasn.ng by not more or less than 4 MW the .

amount scheduled in HEO5 and by 1ncrea51ng by not ‘more or less

than 6 MW the amount scheduled in each of the Off-Peak Hours of

,.'H_E:OG. and HE23, and. {ii) by decrea51ng by noet moq:.e ~or.1ess. than

6MW'the amount scheduled in the On-Peak’ Houri of HE07 and by not:
more or less thanm 4MW the anount scheduled in the On—.-Pea'k‘ Hour

HEO8 and by not more or less than 6MW the amount scheduled in
the On-Peak Hour HE22 gso -that the. .total amount of the increases

in such Off- Peak Hours equals the total amount of the decreases

" in such On-Peak Hours

11.4.6 Turlock may Ram’_p using Ramplng Schedule C

.for any Active Day except Sundays or NERC hOlld&YS

(a) during the months of October through

April (i) by increasing by not more or-less than 4MW the amount
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' scheduled in each of the Off-Peak Hours, and fii)‘by'decreasing ‘

by ‘not more or. less than 2MW the amount scheduled in each On-

Peak Hour, 8O- that the total amount of the rncreases in such

0ff-Peak Hours equals the total amount of the decreases in such

On-~ Peak Hours and

{b) during. the months of May to September

(i)~ by 1ncrea51ng by not more.or less | than 9MW the amount

,scheduled 1n each of the Off- Peak Hours, and (ii) by decreasing

by not'more or leSS than 5MW the amount scheduled in each On-’

:Peak Hours of HE07 through HE13 and HE 22 and (111) by

decrea31ng by not more or less than 4MW .theé amount scheduled 1n‘
each of the On- Peak Hours of HE14 through HE21, so that the
total amount of the increases in such Off-Peak Hours equals the

total amount, of the decteases in such On-Peak Hours.

" .11.5 Available Excess Energy Schedule Criteria

. .11.5.1L If Turlock agrees to purchase Available
Excess Energy offered to 1t by Clty on an Active Day then it
shall accept such offer in Whole or-in part by tlmely prov1d1ng
Clty an Avallable Excess Energy Schedule that meets the’

following crlterla:

(a) during each of the On-Peak Hours of HE16 .

through HELS Turlock shall schedule Available Excess Energy

offered'to it in eithér (i) a constant MW of the total amount of
the  Available Excess Energy offered to it in such hours, or (i)

a constant percentage'of the total amount of the Available

. Excess Energy offered to it in such hours; and .

(b} durlng each of the On~Peak Hours of HEQ7
through HEL5 and HE20 through HE22 Turlock: shall -schedule

58 A | .
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Available Excess Energy offered to it 'in an amount that is not’
less than the lower of (i) the average of the total amount of

Availablé Excess Energy (in MW) scheduled by it under subsection

- {a){i), or (ii) the .constant percentaée.scheduled uuder'

subsection (e)(ii)umultipliedﬁby the total amount of Available

‘Excéss Energy'offered”to it.in such hours; and -

(c) durlng each of the Off-Peak hours of

HE16 through HE19 of Actlve Days that are Sundays and NERC
holldays, Turlock shall schedule Avallable Excess Enerqy offeredf

"to' in the-same ‘manner. as is provided for in subsectlon (a)

hereof, and

d) durlng each of the- Off Peak Hours of

vHEO7 through HE15 and HE20 through HE22 of Actlve Days that are

Sundays and NERC holldays, Turlock shall schedule Avallable

Excess Energy offered to it in the same manner as 1s prov1ded

for in subsectlon (b); and

(e} durlng each of the Off- Peak Hours of
HE23 “through HEO6 Turlock shall schedule Avallable Excess
Energy offered to 1t 1n'such hours 'in either (1) a constant MW -

of such. amount, or (ii) a'constent'percentage of such amount,

11.6 Additional Available Excess Energy Schedule

If- Turlock agrees to- purchase Addltlonal Avallable
Excess Energy offered to.it by Crty ‘on an Actlve Day pursuant to
Section 7.4.;2 Hereof then it shell be deemed to have accepted
the schedule for delivery of such.Additioual Available Excess
Energy comuunicated to it by City at the time such offer was

made to it.hy City under Section 7.4.11.
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11.7 Interruptions of Scheduled Deliveries

11.7.1- - City may -interrupt and shall be excused from °

a.ny obllgation to supply or del:.ver Fiyrm Class 1 Energy that has

been scheduled for del:Lvery ox"- Splnnlng ReServe Energy requested
by Turlock at any tlme durlng the Second Perlod to the extent

that its. failure to supply or deliver such’' Firm Class 1 Energy

.or Spinning Reserve Energy shall be due to Uncontrollable

) E‘orces .

11.7.2 City may :Lnterrupt and. ehall be excused from
any obllgatlon to supply or deliver (a) Ava:.lable ExceSS Energy
o‘r Additional Available Excess Energy that has been scheduled
for delivery at any t:Lme durlng the -Second Perlod or (‘b)‘ _
Scheduled. Class 1 Energy, . Scheduled Shortfall Energy, Avallable
Excess Energy or Additional Avallable Excess Energy that has
been scheduled for dellvery, or Sp:Lnn:Lng Regerve Energy that has

been requested by Turlock at any t:.me during the Third Period,

to the extent that.its failure to supply _Or, dellver -any such

Energy shall -be due- to:

(a) either the Project or the City’s'

'I‘ransm:.ss:.on Fac:.l:.tles not being avallable because of a Forced -

) Outage for wh:Lch suff:_c:l.ent notice could not have been - given to

allow the outage to be factored 1nto the preschedullng process,'

or .

(b)Y a determination by City, made in :Lts

sole judgment and discretion; that eupply:.ng or dellverlng such

-Energy-or contlnu_lng -delivery of such energy would adversely

impact the Ci‘(:y’s ability either ‘to provide water supply or to
meet applicable standards of water quality followed or °

‘established by City; or
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’ (c)' Uncontrollable~Forcee.

11:7.3 Clty may not 1nterrupt the supply and

dellvery of . ary - energy scheduled for dellvery hereunder’ ln order

to sell- euch energy at a hlgher prlce

'll 7.4 Clty shall notify Turlock as far in a&vance '

‘ag ig practicable of an 1mpend1ng lnterruptlon and if not

practlcable then promptly after the~occurrence of any
interruption, and shall-provide Turlock with (a) a description.
of the specific cause of the 1nterruptlon, if known, and (b)  the

tlme the 1nterruptlon started, and (c) the expected duratlon of

the 1nterrupt10n

"12. POINTS OF. DELIVERY

'12.1 . Second Period

The Points of Delivery during the Second Period shall
be at those p01nts ‘known ‘as the Oakdale 115 kllovolt bus, the

,Westley 230 kllovolt tap, and such other p01nts as the Partles

may agree in wrltlng to establlsh - For purposes of thlS Sectlon
the Westley 230 kllovolt tap is the point at whlch the- Tesla—-
Parker and Walnut Los Banos 230 kilovelt Clrcults of Dlstrlcts

are 1nterconnected with PG&E S.. Tesla-Los Banos 230 kllOVOlt

.c;rcults, at or near Westley, Callfornla
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12:2 Third Period..

12.2,1 - The P01nt of Dellvery during the. Third
Perlod shall be that point known as the Oakdale 115 kllovolt busg -
located at the Turlock Oakdale Substatlon

12.2.2 Clty shall transnut energy over those City
Transm1ss1on FaC111t1es 1nterconnect1ng City and Turlock and
shall dellver -ernergy’ scheduled for delivery to Turlock hereunder.
to the Point of Dellvery, and Turlock shall arrange for -and be -

responSLble for ‘the. receipt of and for transmlsSLOn servica at

'and from the P01nt of. Delivery.

12.2.3 Tf delivery can not be made by City to, or

~receive& hy'Turlock at; the Point of Delivery, then Turlock (or -

a representatlve it has authorized and desrgnated under Section
11.3. l ‘hereof) may request that enaergy sche&uled for dellvery to
Turlock hereunder be dellvered by City to Turlock at an

: alternate p01nt of dellvery, and City shall. dellver such energy

'to such alternate point of dellvery if Turlock {(a) makes

arrangements for transmission and dellvery to an- alternate p01nt

‘of del;very.that.01ty (or its Schedullng Representatlve) ig

interconnected'with or authorlzed to deliver to; and (b) agrees,
in advance, to reimburse City for all third-party costs, fees,
expenses, penaltles or other charges assoc1ated‘w1th the
transmmssmon and dellvery of such energy to such altermate point
of dellverytln.excess of those City.-would have lncnrred if
dellvery had been'made at the Point of Delivery; and (¢) agrees,
in advance, that any transformatlon or transmlss1on losses
agssociated w1th the dellvery of such energy to'an alternate

p01nt of dellvery in excess of those losses that would have
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occurred lf delivery had been made at the Poxnt of Dellvery

.8hall be for Turlock’s account.

1252.4 ‘ Notwithstanding the foregoing, City shall

‘not be obligatedAto make deliveries,to an alternate point of

.delivery‘to the extent (i) City. determines that it would impair'

- City’s ablllty to meet its obllgatlons 'to Clty Munlclpal Load,

or (ii) 1t would 1mpa1r Clty s ability to meet its obllgatlons
to Modesto, Alrport Tenante, Norris In@ustrles, other City
customers or to third parties, but bnly.to the exteﬁt‘suchi
ebligations were established prior to'satisfaction'of all the

conditions of Sectiom 12.2.3 hereof.

13. TiOSSES .

Losses assoc1ated Wlth Turlock’'s use of excess capatity in

'Clty s Transm1551on FaCllltleS shall be calculated on an

incremental basis.

' 14. - CHARACTERISTICS OF ELECTRIC SERVICE AND METERING

'14 1 Power to be dellvered and recelved pursuant to this
Agreement shall be three phase, alternatlng current ‘at a-
nominal frequency of sixty (60) hertz. - ‘Nomlnal voltage at the
Qakdale Point of Del}very (hetein referred to as “Oakdale”)
shall be 115 kilovolte,aand duriné;the First Period and the
Second Period at the Westley Tap«shall be.ZBb kilovolts.
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14.2 Turlock and City shali‘eagh use best efforts to

provide reactive power and operate their respective systems-.so

that ‘at . all times the total delivery of Power by'city to. Turlock

;_as measured at Oakdale shall be between nlnety—elght (98)

percent lagglng and ninety-eight (98) percent leading powerr

factor.

14.3 Meterlng equlpment at Oakdale shall be furnished,-
servrced tested and maintained by Turlock and shall include
“in” and “out s meterlng equipment for' the measurement of the'
amounts’ of both.real.and reactive power('and such batkup
metering facilities as nay.be mutually agreed upon by the'
Parties. Such meterlng equipment shall be de51gned to prevent
reverse reglstratlon and to measure and record contlnuously

deliveries of kilowatts and kilovars (1ntegrated 30—m1nute

'1ntervals), kllqwatthours and kllovarhOurs

i4 4 | Turlock shall be responSLble for maklng arrangements.
to read all meters .at Oakdale-on. the first Business Day of each
bllllng perlod or at such other tlmes as agreed.by the Partles
and to "submit a copy of all readings to Clty for its records
City shall be afforded- reasonable opportunlty to be present at
such tlmes that such meters are read. Turlock wrll service and

maintain storage medla on all recordlng meters, and will make

_'data from such storage medla avallable to’ Clty, promptly, upon

regquest and if avallable, in a format capable of belng 1mported

electronlcally into a spreadsheet format.

14.5 If City so agrees, Turlock shall have Ehe right to
de51gnate PG&E as its agent to read, test and marntaln all
meters at Oakdale. JIn such event,  PG&E shall assume and perform

the duties and'obllgatlons of Turlock in connection therewith,
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14.6 Meters et Oakdale shall be seeled and the seals shall

be broken only upon occasions when such meters are to be

'1nspected tested or adjusted and representatlves of City shall

be afforded reasonable opportunlty to be present upon such

occasions. -Meters at Oakdale shall be tested at intervals of
ndthless.than once every twelve (12) months and at any
reasenable‘time upon reguest therefor by either'PartQ Any
metering equlpment at Oakdale found to be defectlve or
inaccurate shall be repaired and readjusted or replacsd If
such meter fails to register or if the measurement made by.such
meter.duriné a test varies by more than two (2) percent from the
measurement made by the standard meter used in the test, an
adjustment to correct .all meter records of ﬁeesurements~madelby,
such“inaccurate:meter Shall.be:made for a peried starting.froﬁ

the date the meter registration became in error, if Turlock can

_determine such date. The. two (2) percent accuracy shall Ee

understood to be the average of the metered accuracxes at ten
(10) percent of rated load arid at one hundred (100) percent of
rated load tested at unlty power factor. - If the date when the

_ error in registration began cannot be determined, it shall be

assumed that the error has existed for a period of either (e)
six (6) mbnths,-(b) half of the time‘elepsed since the meter was.

installed, oxr (c) half of the:time elapsed since the previous

-test, whlchever perlod is shortest Tf necessary the

carrectlons may be estimated from the best informaticn avallable

" for the perlod of defect or inaccuracy. If necessary the

.correctlons may be estimated from the best lnformatlon avallable

for the perlod of defect. or 1naccuracy.
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. control.

14:7 Turlock shall own all meter:Lng equ:\_pment at the
Pc>1nts of Dellvery, :anludlng the primary :Lnstru:ment

transformers with associated erlng‘.

.14.8 The Parties shall each be responsible to providé
equipment at the Points 'o'.f Delivery capable of transmitting
(i.e., telemetez;ing) data to their :fespective energ;;r control

centers if the'Parties desire- such data.. Turlock shall allow

-.'C:r.ty to acceds its inter-control area meter at Oakdale via

telephone so that City .can downleoad stored hourly MW and MVAr
flows. Turlock shall also provide MW and MVAX meter readings in
feal.—time ‘(es they occur) should éi’ty request. The specific
means of comnunicatiﬁg the reel—time data 'shall.'be‘mut‘ually
egreed upon. The Parties further agrée that their 'technical
repreSentatives will meet within thirty (3'0) days of City*s

request to d:x_scuss the specific details as to how the data w1ll

be provmded to the C:Lty Within ninety (90) days of such”
’ request Turlock shall prov:.de ‘City with an estlmate of the .

costs. ‘and a tlmetable to implement the provision of the

.requested real t:Lme data. The purchas:mg, installation,

mainteriance, sexrvice.or repalrs of City eq_u:meent prov:.ded to or
purchased by Turlock under this prov:Ls:.on shall be subj ect to a

separate agreement as to :LnVOJ.c:Lng_, payment and operational

15. ACCOUNTING AND BILLING

b

15.1 Monthly Billing Statements

15.1.1 City shall bill- Turlock monthly for emnergy
sold and other ‘services sﬁpplied by City and purchased by
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Turlock hereunder during a month at the rates and ctarges.set'
forth in Section 16 and for reserve sﬁtport as provided for in
Sectlon.lG 5, and shall deliver to Turlock‘a billing statement
therefor on’ or before the flfteenth (l?m) day of the succeedlng

month or-as, soomn. thereafter'as possxble

15.1.2 With each billing statement, City shall
provide-Turlock with a copy of the documentation and information

supporting such statement.

' 15.1.3 If the amounts of energy and other services
supplied during a month cannot be déterimined dccurately by City
at the tlme it 1s preparlng 1ts monthly bllllng statement, City

shall use its best estimates 1n preparlng the bill and when

.flnal accurate and complete bllllng information becomes

avallable, City shall promptly'prepare and submit an ad]usted

billing statement to Turlock for such month

‘ J15.1.4 For purposes of thls Sectlon bllllng
statements shall be deemed to be dellvered by’ Clty ‘and recelved
by Turlock three (3) days after dep051t thereof, Flrst Class
postage pre—pald ln the Unlted States Mall

"15.2 Monthly Payment

-15,2.1 - Turlock shall pay to City, in immediately
avallable iunds, all undisputed amounts within a oeriod of

thirty (30) days of receipt of each billing statement.

.15.2. 2 Turlock shall have the option to either pay'
disputed amounts or withhold payment of such disputed amounts,

provmded however, Turlock shall at a mlnlmnnlpay City such
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amouhtSKbilled for payment of Firm Class 1 Energy‘during a ‘month.
of the Second Period and Class 1 Energy ‘during a month of the
Third Period. Turlock's payment for such quantltles shall not

constltute acceptance of such quantltles as belng correct: or

.approprlate. If Turlock: dlsputes ‘a bill, it shall provide .City

with a written explanatlon of the specific basis for its dispute

on the same day -that it makes payment to City hereunder .

15.2.3 'Billing'disputes and the charges'associated
with. late payments (or refunds) shall be determlned and resolved

by the Partles in accordance chh Section 17 hereof.

15.2.4  Payments heredcder‘are deemed'to.be received
on the day transferred by wire with confirmation, or three (3)
days after a Party dep051ts the same, First Class postage pre-
paid, in the United States mail.

'16. RATES . .

16.1 First Period Class 1 Energy Rate

- The Provisional Class 1 Rate (as such term is defined

in Appendix D hereto).for Class 1 Energy delivered to Turlock
.during.the First Period as specified in Section 7.2.2, shall be

$17.99 per MWh and such rate .shall be subject to reconciliation
and adjustment by Clty in accordance with the procedures set

forth in Appendlx D

16.2 Second Period Firm Class 1 Energy Rate
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The Provisional Class .l Rate (as such term is defined
in Appendix D hereto).for Firm:Clasé 1 Energy.delivered to
Turlock (a) from July 1, 2004 through June 30, 2005 ghall be. -
$15 17 ‘per Mith and such rate shall be subject to reconCLllatlon

'and adjustn@nt by Clty in accordance with the procedures and '

methodology gset forth in Appendlx D, and (b) from July 1, 2005

through December 31, 2005 sghall be the rate establlshed pursuant
to Section 16.3 hereof. ' '

16.3° Thizd Period Clags 1 Energy Rate

16.3.1 "_The rate for Delivered Class 1 Enérgy
delivered to Turlock during a month‘of the Third Period shall be

the Class l Energy Rate determlned by Clty in. aCCOrdance with

. the procedures and. methodology set forth in Appendlx D hereto

and as set forth in City’s mnotice pursuant to Sectlon 16.3.2

hereof whlch 1s appllcable to the month in whlch such energy was

delivered.

16.3.2 On or before May 1 of:each»Year during the

term of this Agreement, City shall motify Turlock, in writing,

.of the Class.l Energy Rate to be'effective:ﬁof the Fiscal Year

beginning'on July 1 of'such Year. ‘Together with such ﬁotice,

' Clty shall deliver to Turlock copies of work papers and other

supportlng documentatlon Clty utlllzed in determlnlng such Rate

16.4 Available and Additional Excess Energy Rate

16‘4;1v The hourly rate for Available Excess Energy
or.Additional Available Excess Energy delivered to Turlock in an
hour durlng ‘the term of thls Agreement shall be the Excess

Energy Rate determined by Clty in the manner - set forth below.
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16.4.% The Excess Energy Rate for Available Excess
Energy or Additional Avallable Excess Energy delivered to

Turlock during:

{a) an On~Peak.Hour{ shall be the greater of

(1) one. dollar ($1.00) per ‘Mwh, or (ii) the amourt by which

seventy percent (70%) of the “Firm On-Peak” price per MWh
reported by Dow Jones in the “Dow Jones NP15 Electricity Price
Index” applicable to the period of determlnatlon exceeds one

dollar (s1. 00), and

(b) an Off-Peak Hour, shall be the greater
of (1) one dollar ($1.00) per MWh or (11) -the amount by which -
seventy percent (70%) the “Firm Off Peak" prlce per MWh reported

" in the “Dow Jones NPlS-Electr1c1ty Price Index” appllcable to

the period of determination exeeeds‘onezdollar (Sl.OO)h‘

16.4. 3 In the event that DOW'Jones ceases
publlcatlon and reportlng of such “Flrm On—Peak” or “Flrm Off-
Peak” pricing lnformatlon for NP-15, then (a) the Parties Shall
immediately attempt to reach agreement w1th ‘respect to an
equlvalent successor index, and {b) Clty shall contlnue to .

charge for an lnterlm period, the Excess Energy Rate 1n effect

fon the day, 1mmed1ately prlor o such cessatlon of such

publlcatlon until the day that an equlvalent successor index is.
agreed to by the Partles, or a final decision resolv1ng ‘the

Partiee’ dispute with respect thereto is. issued under Section

" 23, and (c) the Excess Energy Rate shall be retroactively

'redetermined'for all hours of the interim'period in the manner

provided for in Section 16.4.2, and (d) based thereon City shall -
determine the amounts that Turlock should have paid for
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~ Available.Excess Energy and Additional Available Excess Energy-

delivered to. it during the interim period, and (e) if Turlock

has overpaid for Available Excess Ene:r:gy.'or Additional Excess

.Energy -during the in-terim p’eriod Ccity shall promptly refund the

-overpayment to Turlock together with :Lnterest therson computed

in the manmer prov:.ded for :m Section 17 1 hereof -or (L) lf

Turlock has underpald for Avallable Excess Energy or Addltlonal

‘Excess Energy during the 1nter1m per:.od Turlock shall promptly
-pay the amount of the underpayment to C:Lty, together w:Lth

interest thereon computed in the manner prov1ded for 1n "Section

'.1'7 1 hereof

16.5 Reserve Support C_harge

16.5 '1 .During the Second Pei’:iod ‘. Turlock shall pay
C:Lty on a monthly- bas:.s to reimburse C:.ty for a portlon of
City's capac:.ty reserve costs, provided that the max:l.mmn payment
of "the Districts during any Year shall be $7OO 000. The charge

for any month shall be a ‘unit charge in dollars per kllowatt

“month equal to the total. capacity/reserve costs paid'by City .to’

PG&E for such month dlvn.ded by the capacity of the Project as

stated in Sect:.on 6

16.5.2 Turlock’s payment ‘_co" City shall be equal 'to

Turiock,’s bn—Peak Demand for each n{onth as set forth on Column C

of Table B-1 of Appendix B hereto, multiplied by the above

determined unit charge. -During any month when the.total

o'ayments by the two Districts for said reserve sup'port charge

. would bring the total for such Year to more than $700,000, such
reserve.charge by the D:Lstrlcts for sald month shall be
.proportlonately reduced- such that the '§700, OOO annual payment is

) not exceeded and shall not be levied for any . subsequent month of
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such Year. TFurther, rates determined pursuant to Appendix D

shall not irclude amy reserve BUppOLt COSEs.

~le. 5>3' . The Class 1 Energy Rate determlned by C:Lty
-pursuant to Appendix D-ghall® not include any reserve support
costs, and neither .the reserve support Charge nor- the expenses
it 1s 1ntended to recover shall ae a'result of this Agreement,

be deemed to be the type of costs contemplated by Sect:t.on 9(1)
of the Raker Act. :

16.5. 4 " City shall, not'charge Turlock a.reserve

‘support charge for capacity reserve-'costs 1ncurred by City in

any month durlng the First Perlod or the Third Period of this

'Agreeme.nt

17. BILLING.DISPUTES

1’7 1 Any refund or amounj; due under this Agreement Whlch
is not tlmely paid. pursuant to Sect:.on 15.2 shall accrue "

J_nterest at an. annual rate compounded monthly from the date

payment is due. unt:x.l the date payment . ig made. The interest

rate appllcable to any refund or amount due during a given

period. shall be the lesser of (a) the daily “Bank_prime loan”

. rate reported by the Federal Reserve System :L:n.Stat'istical

Release H.15, or its successor, which is in effect during such
period, or (b) the maximum interest rate permitted by law, such
interest.computed mbnthly for each month or fractional period

thereof Interest Wh:Lch is accrued but unpald as of the first

" day of a calendar month shall be added to the total amount due

as.of that day-and thereafter bear interest in the same manner

as the principal due under the bills..
72

2473



W oo N Ul W N R

W W W N NN NN NN NN N R P PR R R R e

17.2 If Turlock has dlsputed the- amount due under’ any blll
rendered by. Clty pursuant to 8ection 15.1 Turlock shall either
pay the dlSputed amount or withhold payment of such dlsputed

amount pursuant to the prov1s10ns of .Section 15.2. City and

.Turlock shall meet, or otherwise dlscuss as mutually agreed,
within fifteen (15) days after City’s receipt of. Turlock’s

_ekplanation pursuant‘to Section 15.2,2,'or by mutual agreement

on the earliest bossible date thereafter, to attempt to agree on
any adjustment that may be approprlate If the Parties do not
agree within. this fifteen (15) day perlod as: 1t may be extended
by mutual agreement, the'Partles shall resolve such dlsputes

pursuant to Section 23 of this Agreement' Upon resolution of

“1the dlspute, refunds due Turlock ox payments due -the Clty will

be made with 1nterest calculated from the date the payment or
refund was due to the date the refund or paynent of the dlsputed ‘

amount occurs at the lnterest rate spec1f1ed in Sectlon 17.1.

17.3 'If either party is not notified of any error in a
bill wrthln (3) years from the payment due date of the blll

such bill shall be deemed .to be correct, w1thout recourse by

‘elther_Party.

18. COVENANTS OF - TURLOCK

18.1 Turlock agrees that no Power sold to it;under_this
Agreement shall Ee'resold to any priVate person or corporation
for purpdses‘contrary to the provisions of the Raker Act.
Turlock shall have the right and optlon to sell Power for resale

if Turlock’s total monthly load exceeds its amount of Avallable .

Energy taken in such month.
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18.2 Turiock warrants that the quentity‘of Requested )
Monthly Class 1 Energy shall be determined in compliance with
the applicable provisions of' the Raker Act both as to purpoeee
of use and iecation of consumer’s pointxof dtilizatien aﬁd, when
reqguested by City, Turlock shall demonstrate such complianee to
City.‘ |

18.3 Turlock warrants that City shall not be llable for

'any dlsputes arlslng between Turlock and ‘Modesto regardlng .the

'Allocatlon Agreement

18.4 Turlock agrees to grant to Clty such permlts for
1nstallatlon, operatlon and malntenance of’ structures and

equipment - on Turlock’e_real property and such rlghts of acceés

as may be required for the'purpdses of th;s Agreement.

19. . COVENANTS OF CITY

19.1 Clty agrees to grant to Turlock such.permlts for
1nstallatlon, operatlon and malntenance of structures and
equlpment on-Q1ty s real property and such r;ghts.of acceSS as

may be required for the purposes of this Agreement.

19.2 'City agrees to maintain and operate City’'s _
transmission and generatlon facrlltles consrstent w1th Prudent

Utlllty Practice.

19.3 City shall use its best efforts to install, operate

and maintain .such equipment as is necessary to provide to
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Turlock a continuous exchange of information regarding the

City’s.generation and transmission facilities and loads.

19.4 City. shall prov1de Turlock copiles of all rate tariffs

~and- agreements between Clty and thlrd Partles whlch may affect

the rates and terms. and condltlohs of thls‘Agreement.

.20. RESPONSIBILITY .

Each Party shall at. 1ts own rlsk and expense, in accordance

~w1th Prudent Utlllty Practlce, malntaln and keep 1n good and

safe condition and carefully operate 1ts OWIL property and fn

facrlltles used in dellverlng, meterlng or reCelv;ng Power

‘.hereunder.

- 21. UNCONTROLLABLE FORCES

© 21.1 Neither ?arty shall be considered to be.in default 'imn

~ the perforﬁance of any of its obligations under this Agreement

when ‘a. faillure of performance shall be due to’ Uncontrollable

i Forces Except to the extent expressly provrded to the contrary

in Section 21 3 hereof the term Uncontrollable Forces shall
mean any cause beyond the control of the Party affected
including but not restricted to, fallure oxr threat of failure of
facilities. for storage of Water, generatlon or transm1551on of
Power, 1nclud1ng the fallure of PGEE transm1351on facrlltles or
the transm1551on facrlltles of others, flood earthquake,
tornado, storm, fire, llghtnlng, epldahlc,.war, riot, 01v11
disturbance, or disohedience, labor dispute, labor or material .

shortage, sabotage, restraint by court order or order of, a
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governmentel agency or.authority, and action or nnn—action.by,
or inability.to obtein the necessary authorizations or epbroﬁale
from ‘any governmentel»agency or authority, other than the .
Parties or their Governing Boer&s,'wﬁich by exercise of duej

diiigence such Party could not reasonably have been expected to

- avoid and.which by exercise of due diligence it has been unable

- to overcome. -

21.2 Nothlng contalned hereln shall be construed go as to

require a Party (1 to settle- any strlke or labor dlspute in-

;Wthh 1t may be involved or (11) to agree to any terms or

~cond1tlons of flnanc1ng or obtalnlng authorlzatlons or approvals

which that Party.deems unreasonable or burdensome .

2L1. 3 Uncontrdllable Forces whicn would excuSe'the“Parties

~from - fulfllllng thelr obllgatlons hereunder durlng the Second

Perlod shall not lnclude

(a) Inadequacy of wateir for generetion of electric

' energy caused by a'dronght;

(b). - Failure of Project facilities for storage of
water, generation or transmission of Power, except for cases.
whereby a‘portion of Project facilities are dmmaged or

destroyed or .shut down in accordance Wlth Prudent Utlllty

.Practlce to prevent imminent: and substantlal damage or

destructlon; prov1ded however, ‘that in such cases City'’'s

obligations shall be excused.but only to the extent prov;ded for

in subsectlon (c) below;

(c) Failure of PG&E facilities or the facilities of

others to deliver Turlock’s Firm.Class 1 Energy to the Point of

76

24717



W oW <3 o kW N

G W N N DN NN NN N R RCR R R e R
B O L.® I o U B W N R oW o N UL W N O

Delivery; provided, hoWever,'that-(i) such obligations may be

" excused but only to the extent that PG&E or such other entity

providing energy or transmission’ serV1ce curtalled or

‘ 1nterrupted such transmission- servrce for reasons beyond its

control and Clty could not cbtain: alternate energy at the Pornt

~of Dellvery, ‘alternate transmmssron serv1ces, or .alternate means

of dellverlng Energy after exer0151ng due diligence; and (ii)

provided, further,.that in ‘the event Progect fac1llt1es are

damaged or destroyed as provrded in subsection (b) hereof and a

failure of PG&E facilities or the Facilities of others occurs as

'herelnabove prOV1ded then the Parties agree that Progect Energy

shall be used (l) flrst “to meet the requlrements of Clty

"Municigal Energy, and (2) second to meet . the Class 1 Energy

requirements of the Districts under the Raker Act,_and (3)‘that
if after meetiné the requirements'of'city Municipal Energy,
there Is not sufflclent remalnlng Progect Energy ‘to meet the’ .
total Class 1° Energy‘needs of the Dlstrlcts, then such remalnlng .
Project Energy-shall be probortioned between the Districts on ‘
‘the basrs of ‘their respectlve shares of the total of their. Class -

1. Energy needs, and (iil) provided, further, that in the event

‘ supersedlng state or federal governmental authorltles act to

control such allocatlon then the allocation to be used by : Clty

5shall be cons1stent with such state or federally establlshed

prlorltles

'21.4 If either Party is unable té fulfill.any of its
obllgatlons under this Agreement by reason of Uncontrollable
Forces, such Party shall glve written notice as expedltlously as

possihle of such fact to the other Party and shall exercise. due

' ‘diligence toiremove such'inability'with all reasonable dispatch.

In such event, the Parties shall diligently and expeditiously
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determlne how they may equltably proceed to carry out the

"object:Lves of this Agreement.

22.. - INSURANCE AND LIABILITY

22.1 During the term of this' Agreement, eacn Partjz: shall
submit certification of sel-f insurance or evidence of'.coverage
obtalned from commerc:_al carrlers, in a form aCCeptaBl‘e to the
other Party, describing the levels.of coverage for Workers

Compensatlon, comprehens:Lve general llabllrty insurance,

‘comprehensive automobi-le liability insurance and aircraft -

liability insurance. Such certlflcatlon or. ev:Ldence of coverage

' shall be suppl:.ed annually

22.2 .Resﬁonsibilities of the Parties .

22.2.1 'Bach. Party shall take. fu'll'responsibility‘

_for performance of its obllgatlons under thig Agreement and

shall bear all losses and damages dlrectly resultlng from such
performance Each Party shall 1ndemm.fy, hold harmless and
assume the defense of the other Party, its governlng board the
members of its governz.ngeboard and :Lts offlcers, agents and
employees from all claims, loss, damage, injury, and l:r.ablllty
of any and every kind resultn.ng from :Lnjurles to or death of

persons, :anludlng employees of en.ther Party, ar:Lsa.ng out of or

resultlng from performance ot nonperformance of thlS Agreement

or any ‘action undertaken .:LI'J. furtherance of this-: Agreement by the
indemnifying Party or 1ts agenits, employees or contractors,
except to the extent that'vany such claim, loss, damage, Linjury
or liability is pro:'cimately caused by the willful misconduct of '

the indemnified Party, its governing board, the members of its
78
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, gouerning board'and ite officers,.agents,'employees‘or

contractors.

1 '22.2.2 Indemnification provided above shall not .
apply-in'auy instances'of sole Willful'miscqnduct of .a Party,

its Governing Board and its members,. officers, represeéntatives,

agents or employees.

22‘2 3 A Party s obllgatlons under thls Section to

-1ndemnlfy and hold haﬁmless the other Party shall not be llmlted’

.to the amount of 1nsurance proceeds, if any, recexved by the

Party belng 1ndemn1£1ed

22.2. 4 Eadh'Party shall be ‘responsible for

protectlng its faC1llt1es from p0851ble damage by redson. of

,electrlcal dlsturbances or faults caused by the- operatlon,

faulty operation, or nonoperatlon of thetother Party’s - -

facilities, and such other Party shall mot be liable for amy

- such.damages so caused.

23. RESOLUTION OF .DISPUTES AND .ARBITRATION

-

23.1 It is the intent of the Parties that best efforts
will be used to settle all dieputeS'arising under this Aéreement‘
as a matter of normal business." Failiné such pesolution~the
trooedures eet forth undei this.Section.ZB shall be utilized,

subject to the provisions of Section 17, if appropriate.

. 23.2 The Party initiating a dispute shall submit'its

: wrltten notlce to the other stating completely the nature of the

dlspute and the spe01ilc grounds therefore
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23.2.1  Upon receipt of the written notice of. -

diepute speCifled in Section 23 2, the Parties ghall meet within

15 days to attempt, in good faith to resolve such dispute.

23.2.é .If the Parties are.ﬁﬁabie,'within five days
of the initial meetihg, to ‘resolve such dispute, each Party
shall prepare a written statement setting forth its
understanding of the nature of the dispute and.the reasons for
the position taken.  Copies of the written_statemente~shall be
Submitted to a ﬁaﬂagement team'consisting of the General Menager
of City's- Public Utllltles Commission. and Turlockfs General

Manager within 15 days of the’ lnltlal meeting.-

"23. 2 3 © If the dlsputing Party fails to déliver its

written statement Wlthln the time speCified in Section 23 2 2,
such Party shall be deemed to -have Waived all present and Ffuture

claims with respect‘of euch'dispute;

t 23.3 The management team and their advisors shall meet

within five days.of receipt of each Party’s written statement to

.attempt te resolve.the.dispute:

. 23.3.1 7The ﬁanagement'team shall use.test efferts

" to atteﬁpt to resolve the'dispute to the satisfaction of the

Parties-within 30 days of.reteipt of the written statements.
The Parties may agree to extend the time perlods set forth in

Section 23 3 and 23 3. l

23.3.2 If the management team fails to resolve any
dispute within the period provided in Section '23.3.1, either
Party may commence arbitration under Section 23.4.
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23 3. 3 If the dlsputlng Party falls to commence

~‘arb1tratlon in Wlthln flfteen days after the end of the 30 day

perlod stated e} Sectlon 23 3 1, the. dleputlng Party shall be

deemed’ to have waived all present and future clalms w1th reSpect

to such. dlspute

'23.4 The Parties agree that all'disputes-arising under

this Agreement that have not been resolved after conclusion of

the procedures set forth in Sections 23.2 and 23.3 shall be

asettled through blndlng arbitration as prov1ded in thls Section

23.4 provldlng such arbltratlon is commenced in. accordance with
Section 23.3.2.

23.4.1 _ Except as.otherwise provided in this Section
23.4, the arbitratiOn shall be governed by the dommercial
Arbitration Rules of the- Amerlcan Arbltratlon Ass001atlon (AAA)

from time to tlme in force Notw1thstand1ng such rules (l)

dlscovery shall be: permltted and the provl51ons of Callfornla

Code of Civil Procedures Section 1283.05, are‘lncorporated by
reference herein except that the Parties shall not use
interrogatories as a means ofidiscovery and (2) if such.rules

and:provisioﬂs as herein modified shall conflict with the laws

of the State of California then in force, that law.shall govern.

23.4:2 Elther Party may commence arbltratlon by
serv1ng wrltten notice on its 1ntent to commenCe arbltratlon
upon the other Party Wlthln 15 days after the end of the 30- dey
period provrded in Section 23.3.1. BSuch Party shall be termed
the sTnitiating Perty.” Should either Party fail £o cormence -

arbitration within this time period, the Parties shall be deemed
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lto ‘have walved all present and - future claims w:Lth respect to

suoh di spute

23, 4 3 he wr:.tten not:.ce shall express the Party’s

= :Lntent to :Lnstltute arbltratlon under thlS Agreement and shall
in adequate detall set forth the nature of the dlspute, the

_issue to be arbltrated the Party's pos:.tlon thereon and the

remedy sought be such- arb:.tratlon

23 4.4 :Lth:Ln 21 days of the recelpt of the notlce

commenC1ng arbltratlon and statement of- the dispute.and proposad

remedy required under Section 23.4. 3, the other Party shall '

serve a wrltten response upon the Inltlatlng Party stat:.ng its

.understand:.ng of the. 1SSues in d:.spute, :Lts position thereon, '

the reasons supporting its pos:.t:Lon and 1ts proposed remedy.
The . statements requlred under. Section 23 4.3 and 23 4 4 shall

oonstltute the submlttal -statement.

23.4.5 Wlthln 30 days after. dellvery of the -

In:.tlatlng Party s - wrltten notice to. commence arb:.trat:t_on the

Parties shall meet for the purpose of selecting three impartial
arbitrators. In the event the Part:l.es arée unable to agree on
the selection of three arbltrators ‘at such meet:_ng, they shall
Wlthll’l 15 calendar days of such meeting; request the American
Arbitration Assoc:.atlon (or a s:LmJ_lar orga.nlzata_on if the o
American Arbitration Association should not - at. that. time-exist)

to provide a list of five impartial 'arbitrators from which to

select the necessgary 'remainixi"g' arbitrators. Within 30 days

aftter the'date'of receipt.of' such list, the Parties shall take

turms striking names from said list until three -arbitrators have

been selected. The arbitratorsselected shall be available to

serve and shall be skilled and experienced in the figld o'f‘ the l
. 82
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diSpute and -no person shall be eligible--for appointment 'ae an

* arbitrator who is a d:.rector, off:.cer or: employee of either of

the pParties or lS otherw:.se :Lnterested in the matter ‘to be
arbltrated Within: ten days after such selectlon, "the Parti‘es
shall" subm:l.t to the arbltrators the wr:Ltten not:.ce and submttal

statements prepared ptr-suant to Sections _23.4.~3 and 23_..4.4.

.23.4.6  Within 10 calehdar days ~after the selection.

“of the arbitrators, ‘the Parties shall meet with .the arbitrators

to establish a schedule for d:.scovery, initial hearing, the .time
for: the arbltrators to lssue a dec:1.51on after "the close of

hearing and the rules for consu‘ierat:.on a.nd presentatlon of the .

arbitrators’ decision.-

23.4.7 'I‘he Partles may settle at any tlme before .

"the J.ssuamce of. the arb:l.trator s dec1s1on

s
4

,.23..4.8: The decision of the arbitrators shall accept

one Party’s proposal and shall include findin.gs"With respect to .

the 'iesu'es involved.in the dispute. The arbltrators' shell make
their deClSlOI‘l in accordance w:.th Prudent Ut:Ll:x.ty Pract:.ce and
appl:.cable gtandards of law An agreement ef any two of the
arbitrators €6 ‘adcept. a- Party"s'p.osition shall eohs-titute the

decision of the arbitrators The arbitrators may not ‘grai-ritf any

remedy or relief which is :anonss.stent with this Agreement The
garbrtrators shall gpecify the timeé within which the Part:.es

‘“shall comply with the decn_sz.on In no event shall the

arbitrators’ dec:Ls:Lon contain flndlngs on 1ssues not conta:_ned

in or grant a remedy beyond that sought in the subm:.ttal

statement ;
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23.4.92 The decision of the- arb:.trators may be:

‘enfcrced by any court or agency hav:.ng jur:.sdn.ctlon over the

Party. agalnst whom the dec:.smn is rendered

23.4.10 'Shouid a Party. fail to r,eepo,ndl to the

'schedule' established under Secti'on'.23 4.4 1in a timely manner,
" that Party shall be deemed to: have Walved all present and future
‘claims w:.th regpect to such dlspute Such schedule may be )

modlfled_. by .agreeiment of the Parties.

©.23.4.11 .The arbitrators shall have no authority,

power ‘or jurisdiction to -alter,’ amend ‘change, modify, add to,

or subtract from. any of the prov:.s:Lons of this Agreement nor .to
consider. any lssues ar:_s:mg other than frcm the language in and

. author:.ty der:.ved from th:.s Agreement.

23.4.12 - The Partles agree that the- decis:.on of the '
arbltrators shall be b:l.ndlng upon both Part:.es and that the

rParties shall take whatever actlon :Ls requ:.red to - comply w1th

‘the accepted proposal

23.4.13 Bny 'and all e:épenses, exclﬁding attorney’s

_fees, assoclated W:Lth the arbitration shall be borne by the '

nonprevalllng Party except that if'a resolutlon of the d:\.spute

is.reached before the arbltrators 1seue an. award such e.xpenees

'shall be borne by the.Party v_vh:.ch commenced the.arb;tratlon.

Each Party shall bear its own attorney’s fee.

© 23.4.14 Should any Party fail to abide by the

‘decision’ of the arbitrators, the other Party may imﬁediately

seek.- relief in law or egquity as may be app_ropriate.» In sguch-

event, the prevailing Party shall be entitled to any damages, if
84
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any,.caused by the non—preva:'iling'Party"s failure tO'ab'ide by

* the arbitrators’ decision, and expenses caused by the o

enforcement of the arbitrators’ decision, includ'.ing,' but not

limited to, at:torney fees.

24. TERMINATION

24 . l This Agreement shall termlnate as .of July l 2015

- unless :Lt is termlnated earl:.er by the agreement of the Parties -

or by either Party pursuant to this Sectlon 24 or Sect:.on 25.

’I‘erm:.nat:\.on shall ‘be a remedy of last resort for materlal breach

of this Agreement to be exerc:x.sed only after the Partles have

uexhausted all -other remedies prov1ded for :Ln th:.s Agreement

242 After termination pursuant to this- Section 24 or
Sectidn 25, all rights prox}ided 'under this Agreement shall’
terminate, 'and neither Pa.rty 'shall"cla‘:"Lm or . assert any
cont:.nulng rlght to rece:.ve performance of the other Party s
obla.gat:.on u.nder thls Agreement. Notw:.thstandlng the forego:l.ng, .
any such termlnatlon of this Agreement shall not release elther

Party from any llablllty under this Agreement, whether of

‘:Lndemnlty or otherwise, which had accrued or whlch arlses out of

any cla:.m, other than for Power or services prov:_ded under this
Agreement that had accrued at the time of terminatiom. ‘Any'

right to the_payment of money for transactlens occurrlng prior

t£o the term:Lnat:Lon shall continue, and the provisio’ns of Section

17 shall contlnue to a_pply to such right to the payments of

money .

24.3 Upon termination or expiration of this Agreement (a)

the respective rights and obligations of the Parties with ’

‘85
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respect to th‘e‘-purchase, .sale or delivery of energy from the
Project shall be governed by the Raker Act, and (b) each Paxrty
agrees for the benefit of the other Party that lt shall not
thereafter assert that this Agreement was, oOr was 1ntended to, -

iessen, affect or impair in'ahy mammer the r:.ghts beneflts or

'prlv:Lleges of the other Party - ac:qulred or exn.stlng through or by

means of the Raker Act Notwithstanding the.prov_lslons of

' Sectlon 24.2 hereof the Parties speci-fically intend and agree

that thlS Sectlon 24 3 shall surv:Lve any - termlnatlon and ghall

be and remain blnd:x.ng on the. Partles upon expirdtion of this

Agreement

25. . PROTECTION CLAUSE -

"25.1 Nelther Party to this Agreement shall initiate,

cause; support or engage in any attempts to frustrate the terms

and' conditions or purposes of this Agreement or the Raker Act to

~ the extent the attempt -would affect the terms and conditions of

this Agreement or the Raker Act.

'25.2° The Parties shall joimtly defend this Agr-eement‘a‘nd‘

the Raker Act againmst any 'acts , attempts, orders or decisions -

3ud:|_cla1 leglslatlve, regulatory or admrnrstratlve - that would

'adversely affect the basic terms and condlt:_ons of thn_s

Agreement.

25.3 If any subseé;uent 5udicial, regulatory, 'legislative
or administrative act, o.ecision. or order precludes either Party
from sﬁbstantially.realizing the benefits of 'this'Agre_ement, the
Parties shall use‘ their best efforts to amerid this: Agreement to

the end that the mutual benefits of -this Agreement will be
86
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realized by both Parties throughout the term of this Agreement.
If, after diligent and good faith effort by both'Parties, this

. Agreement camnot be so amended t& prevent .the substantial

deprivhtion of the benefits.of thislAgreement‘to either Party,
then at any time after orie l)'yeaf after the occurrenée oftthe

action which causes ‘such: substantlal deprivation prévided SuCh

actlon is Stlll in effect at the. tlme, either Party shall have

the rlght to termlnate this Agreement upon advance written two

and one—half (2 12) years notlce

. 25.4, In' the event -of a. dispute as to hom_best to amend
this Agreement pursuant to.Section: 25.3,. either Party’mayj'at

any time, refer the matter to ‘the management team for resolutlon

‘pursuant to the terms of Sectlon 23 2 and 23.3.- If the

management team fa;ls to reach an agreement the matter shall be

referred to ahbltratlon pursuant to sectlon 23 4 prov1ded

however,.(a) that such arbltratlon shall be nonblndlng, (bf the

arbltrators shall have the authorlty to 1ssue a de0151on reached

1n accordance with the standards of Section 23 4.8 but not

.necessarlly based entlrely on either Party's proposal and (c)

'Sectlons 23 4.9 through 23 4. 14 shall not apply. If the

decigion of the arbltrators is not acceptable to both Partles
and they do not otherw1se agree how to ‘amend this. Agreement,
e1ther~Party may.seek relief in a court of competent -

Jjurisdiction.

' 26. SEVERABILITY

Except as .provided pursﬁant,to Section 25, in the event .

‘that any of the terms, covenants or conditions of this Agreement

or the application of any such term, covenant or condition shall
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be held invalid ag to any person or circumstance‘by‘any court

_having, or by the Secretary of the Department of Interior to the

extent that the Secretary has jurn.sd:z.ctlon in these ‘matters, all

_other terms, covenants or condltlons of thlS Agreement and their

appllcatlon shall not be affected’ thereby, but shall remaln in .

force and: effect unless a court. ~holds that the proylslons are

not separable from all other p_rovisions of this Agreement.

27. WAIVER OF RIGHTS

-.Any-waiver .at any: tine byb.a Par-ty of i1ts rights with

respect to a default or any. other matter arising in connmection

~with this Agreement shall not pbe deemed a waiver with respect to

any -subsequent default-or matter.

'28. THIRD: PARTY RIGHTS

_This Agreement is for the sole benefit of 'tfle Parties and

..shall not be construed aS grantlng rlghts to any person other

‘than the Parties other than such prov:.s:.ons affectlng the

Districts as prov:Lded hereln or :meos:Lng obllgatlons on any

party; or granting rights to any person other than a- Party.

29. GOOD FATTH
Each Party shall use its best efforts and v;{ork diligently

and in good faith to- carry out the obligationg imposed by thig

Agreement. -

38
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' 30. DILIGENCE

Whenever. any act is ré@lired to be perforiﬁe,d under the'
terms of this Agreement and the manner in which such act is, to
be performed is not ‘eéherwise specifically detailed, then su'ch."
ect shall be performed in a diligent and ’cimely manner in

accordance with Prudent Utility .Practice,

31. TIME IS OF THE ESSENCE

Time is of the essence with reference to all provisions .of

this Agreement .

32, APPLICABLE LAWS

Except as otherwn.se requlred by law, thls Agreement is made
under arid shall be deemed to be governed by the. laws of the
State of Cal:.fornla or the laws of the Un:.ted States, as

applicable.

33. ' EXAMINATION OF RECORDS

Authorized rebreSentéjﬁives of each Party will be permitted
UpPOIL reasonable notlce and at reasonable times to vigit the
off:x.ces of the other Party and to examine and copy all records
and papers pertalnlng to th:x.s Agreement, prov:.ded that any

récords and papers which are exempt from disclosure shall be
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' properly safeguarded.by .each Party so as to ensure their

continued exempt status.’

34. ,DELI.VE.RY OF DOCUMENTS AND DATA

+

Each Party agrees, upon request by ':t.h'e other Pa:;i:y, to.

make, execite and deliver any and all c‘iecuments and data

reasonably required to implement this Agreemént.

35. QUARTERLY RECONCILIATION.OF AVAILABLE ENERGY

35.1 Commenc‘inﬁ with the firet quarter of calendar year

‘2008 and quarterly thereafter durlng the term of thlS Agreement
.Ava:.lable Energy shall. be reconcnled by C:Lty id accordance W1th

provn.s:Lons of Appendlx F heret:o

35.2 A c.opif' of such.reCOneilia:tion-, ‘together with notice
of the applicable remedy, if any, that City elects with respect.

to the quarter of determination shall be p::jevided to Turlock

within the time and in the manner provi'ded in Appendix F.

35.3 The payment of monies due and the supply"' end

'sch'eduiing of energy in r'espect'of any such- quarterly

freconcn.l:.atlon shall be made or supplled by City or Turlock, as

the cage may be, within the time and :Ln the manner provided

. therefor in . Appendix F.

35."4 City shall provide Turlock promptly, on a non-binding

“basis, such estimates City may prepare from time to time in the
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normal course of business.of expected Project Energy and

expected City Municipal Energy for future months.

36. RELATIONSHIP OF THE PARTTES

The covenants, obligations, and liabilities of each Party
are intended to be several and not joint or collective and

nothing herein contained shall be construed to'create_an

,. association, joint venture, trust,. or partnership, or to impose

a trust or partnershlp covenant, obllgatlon or llablllty on- or

with regard to either Party Each Party shall Ye individually .

responsmble for ;ts own -covenants, obligatioms, and liabilities

under this'Agreement.i'Neither party shall be under‘the control .
of or Shall'be deemed to control the’ other Party. Neither Party
shall be the -agent of or have the'right or power to bind the

other Party w1thout itg- express written consent, except as'*

'expressly prov1ded in thls Agreement

‘“37.. ASSIGNMENT -

1

37.1 All covenants and agreements contained in this

Agreement shall inure to the benefit of Gityiand Turlock and

their respéctive~successors and assigné; provided, that neither '
Party may transfer or assign its irterest or rights under.tﬁis”
Agreemenit without written péfmission of‘the'ether Party,-Which
such written‘perndssioﬁ shall not be unreasenatly.fefused. No
such permission shall'be’required.in the case of the transfer or '
assignment of a Party’'s interests or rights or the assignment of.

the security interest therein to the.followingE.

g1 .
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(1) any trustee or secured party, as securlty
for bonds or other indebtedness, present or future, and such
trustee or secured party may, if S0 empowered, sell or otherW1se

reallze upon such security’ 1n foreclosure or other suitable

proceedlngs, possess or take control ‘thereof ‘or cause a recelver,
' to be app01nted with respect thereto and otherwise succeed to

all 1nterests and rlghts of the Party making the a851gnment,

!

(i1) any entlty acquiring all ‘or substantially

all’ the property of the Party maklng the transfer, or

(iii) any entity-into which or with.which: the

‘Party maklng the trangfer may be merged, consolldated or

afflllated

37.2 Notwithstanding the ptovisions of'Seqtion 36.1,

. neither Party may transfer or assign its rights or obligations .

for the purchase or .sale of Power unless such transfer or

assignment does not violate the terms.and~conditions of the

Reker Act.

38. AMENDMENT

38.1 Except,as prOVided'fdr expressly herein)~neithe§.this
Agreement nor any terms hereof may be amended, supplemented,’
waived or modified except.by an instrument in writing executed.
Byithe City's General Maﬁager~of‘Public'Utilities.and Turlock’s

General Manager.

38.2 .Any amendment, supplement or modifications to any:

. appendix to this Agreement shall not constitute  an amendment of

92
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‘the Agreement. Such amendments, supplements or modifications

shall become effective upon’ approval by the.City”S‘Generel

Manager of Public Utilities and Turlock’s General Manager.

. 39. EXTENT-OF AGREEMENT

ThlS Agreement represents the- entire and 1ntegrated

’agreement between City and Turlock and supersedes all prlor

negotlatlons, representatlons or agreements, elther written or

' oral unless specifically incorporated 1nto thlS Agreement by

'uwrltlng contained herein. -

40. CONSTRUCTION

Ambiguities in the wording of this Agreement. shall ngt“be

' construed for or agalnst elther Party arbltrarlly but shall be

‘_construed in- the manner Wthh most accurately reflects the

1ntent of 'the Parties at the time of executlon of thlS Agreement

" and is otherW1se con31stent with the nature of the obligations

of the Partles W1th respect .to the matter belng construed

_ 41. CABTIONS

All indexes, titles, subject headings, section titles and
similar items -are provided for the purpose of reference and.

convenience and are not lntended to affect the meaning of the

'contents or scope of this Agreement

93
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42. PUBLICITY

In all medla releases and reports that are issued or

prepared for this PIOjeCt City and Turlock shall use reas0nable

efforts to mentlon both.Partles

I3

43. NOTICES

‘Any notice, demand or request prov1ded for in thls
Agreement shall be in wrltlng and shall be deemed properly ’

served given or made if delivered in perSOn or sent by first

class Unlted States mall, postage prepald to:
. TO CITY:

_General Manager .

" Public Utilities Commission: .
City ana County of San Francisco
1155 Market Street -

' San Francisco, California 94103

.TO TURLOCK:
General ﬁanager}
' Turlock irrigation District
'333 East Canal Drive
P.0O. Box: 949 4
‘Turlock, California 95381-0949

94
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The names and addresses ‘of the above rec:_pa_ents may be

.changed by approprlate notlce from one Party to the other. :

A4. MUTUAL RELEASE

- Concurrent with the execution of this ‘Agreement, the

Parties agree to release and gettle all claims each Party may

'have against fthe other ar:Ls:Lng from or related to the Prior

'Agreement by enter:.ng into and executlng a mutual release

agreement substant:.ally in the form attached herato at Appendlx
E.

45. RECTSSTON OF NOTICE

 City hereby .rescinds that certain notice of termination of

the Prior Agreement hand delivered by it to Turlock on August’

- 13, 2001.

t

46. EXECUTION IN COUNTERPARTS

The Partles agree that this Agreement may be executed in
counterparts, each of which shall be - deemed an original, but all

of which togetlier shall constitute one and the same instryment,

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the Parties have caused this Agreement

AW N e

to be executed in tripliéate by their respective officer’s
thereunto duly author:.zed on this | $%day of Aapr/ 2005.
PUBLIC UTILITIES COMMISSION  TURLOCK IRRIGATION DISTRICT_t. )
OF THE CITY.AND COUNTY OF - I
SAN FRANCISCO

5

By

Fusan Leal .
GENERAL MANAGER . © ' GENERAL MANAGER/CEO
., PUBLIC UTILITIES -COMMISSION ' ‘

‘| APPROVED AS TO FORM:
. Clty Attorney

Lﬁm /L%W—-\

Donn W. Furman .

.Deputy City Aitorney

7
- authorized by Public Utilities
o Commission .
8 . 05-0855 .
Resolution No.: o k;?
APR 14 208
2Adopted:
9 : . ’
Attest: : A
* : Ul \g X )
MARY JUNG .
' Secretary
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APPE

g a1

. SCHEDULIn CALENDAR
'+ (THIRD PERIOD)

Active Day

. Preschedule Day**
* 2 days before Preschedule Day * . 1 day before Preschedule Day .. F . M -
2 days before .Preschedule Day 1 day before Preschedule Day" M . T
2 days before Preschedule Day 1 day ‘before Preschedule Day - . T - W
2 days- before Preschedule Day - 1 day.before Ereschedule Day ’ W * Th
2 days befgre Praschadule Day - 1 day bafore Prascbedule Day . PH ¥
2 days before Preschedule Day’ ¥ 1 day before Preschedule Day ‘ Th Sa
2 days before Praschedule Day 1 day befora Preschedule Day . 7 su
' CCSF — TID o TIiD - CCOF, - . C(;SF — Scheduling
2:30 PM: *] 11500 Aus © Repregentdtive
-RBase Active Day Schedule Adjusted Base active Schedule 10:30 AM:

Notice of Ramping Headroom and Spinning
Reserve Headroom .
Notice and Offer of Available Excess Energy

— QL -

Notice of Ramping Schedule Election and

— and —

Base Active Day Ramping Schedule

~~ and

Akvailable Excess Energy Schedule

Final Schedule

12300 Py

Confirm or Rej ect:~
Adjusted Base Active
P

CCSF — TID

Day schedule .

Pase Active Day Ramping Schedule

CCSE - u.'m
11 C0 AM:
Final Schedule with conf:.rmation of
Turlock!s conponents *© °

1330 PMx
Add.ﬂ::Lonal Avallable

CUSF — TZO

Excess Enargy Schedulevi*

2130 PH, or wii:hm 2

TIn .. CCSF

hours of rece:.pl: ‘of additional,

. | Available &v Energy Schedule, if earlier: -
. Accept or reject Addltional Available Excess Energy -
Schedule.
CCSF - TID
3:00 Pz .

conflrm or Reject Avallable Excess Energy Schedule

+ . Reference is to a Business Day.

‘Appllcab],e .only through December 31, 2007.

’l‘_ypical Preschedule Days are illustrated. See Section 11.2.3 of the Agreement.
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APPE X A2
SCHEDULImneG CALENDAR
{SECOND PERIOD) :

Preschedule Day** Active Day
* "~ 2 days before Preschedule Day * -1 day before Preschedule Day F M
2 days before Preschedile Day 1 day bPefore Preschedule Day M T
2 days bafore Preschedule Day 1 .day before Preschedule Day T W
2 days before Preschedule Day 1 day before Preschedule. Day W Th
2 days before Preschedule Day 1.day before Preschedulé Day Th F
. 2 days before Preschedule Day 1 day before Preschedule Day .Th Sa
2. .days before Preschedule Day : 1 day before Preschedule Day ) Su
CCEF - TID . .. " TID - CCSF CCSF - Scéheduling
2:30 -BM: 11:00 AM: ' . . Repregentative
Base Firm Active Day. Schedule Notice of Remping Schedule Electiocn 10:30 AM:

Notice of Ramping .Beadroom and Splmnng
Reserve Headroom

Notice and Offex of Available Excess
Energy

“e and --
Base Fixm Active Day Ramping dchedule
— and -

Available Excéss Energy Schedule

Final Schedule .

CCBF Tm
12 00 pM: *
Confirm or Reject Base Firm Act:ws Day

Ramping Schedule

K CCSF —+ TID
11:00 AM:
Final Schedule with

confirmation of Turlock’s

components

CCS}? -~ TID
1:30 PM:
Additional Avallable Excess Energy
Schedule.

TID :+ CCEF

‘23130 PM, oxr within 2 hours of reteipt

of additional Available Excess Energy
Schedule, if sarliér:

Accept orx reject Additional Av-a:.lable
Excess .Enérgy Schedule

COSF - TID e
3:00 PM:
Confirm or Reject Ava:.lable Excess
Enexgy Schedule

* Refereuce ig to a Buginess Day.

** Typical’ Preschedule Days are 1llustrated.

N
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‘APPENDIX B

FIRST PERIOD AND SECOND PERIOD
SALES, . PURCHASES, AND SCHEDULING

1.. . DEFINED TERMS

Whenever uged in this Appendix B, terms initially

capitalized shall ‘have the meanings set forth below and if not-

‘defined herein shall have the meanings ascribed to them in

Section 4 of the AQreement. In all eases the singulaj: of a term

shall :anlu.de the plural and the plural shall include the

: s:Lng'ular

.1 Base F:L:cm Act:t.ve Day Schedule A schedule fo‘r

. dellvery of Firm Class 1 Energy on an Actlve Day determ:.ned by

reference to ‘the values .for Base On—Peak Demand Base Off- Peak
Demand, Base On-Peak Energy and’ Base Off-Peak Energy set forth
at Table B-1 applicable t6 the month and year of the .Second

. Period in which the determination is to be made. '

1.2 " Base Firm Active Day Ran@ing.Schedule' A kainping

Schedule submltted by ‘I‘urlock for an Acclve Day pursuant to

Section 5.1 hereof.

1.3 E"inal Base Firm Active. Day Schedule: The Base Firm

Active Day Ramplng Schedule ‘1f conflmed by City pursuant to

'Sect:.on 4.3 (b) hereof -and :Lf not so conflrmed then the Base

. Firm Active Day Schedule.
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11

12
13
14
15
16

- L7

18

19,
20

21
22

23.

24

. 2. FIRST PERIOD SALES.AND PURCHASES

2.1, Class'l,Eﬁergy Supplied

The Parties ackncwiédge and agree that during the -
First Period City supplled and dellvered the following amounts'

of Class 1 Energy to Turlock

Month. and Days ' ’ ' Quantity

(2004) |
" February - 14-29 | — 4,905,750 Kwh
. March i-31 0 10,187;4bd'kWh
April . - 1-30. 10,488, 000 Kith .
Way 131, . | 13,800,800 wim
Jume . 1-30 . 17,097,600 W

2.2 hBdjustments to Class 1 Fnergy Supplied

The Parties further acknowledge and agree that they

'.have reconciled- to their. mutual satlsfactlon axy dlsputes or

dlfferences between them, relatlng to Turlock’s estimate of and

subsequently reported use of Class 1 Energy and City’ s estimate
‘of and subsequently supplied amounts of Class 1 Energy durlng

the First Perlod and that as a result of such reconc111at1on

(a) Turlock agreed to and returned to Clty
the amount of 489, 600 KwWh Wlth respect. to the over dellvery of

'Class 1 Energy that occurred in July 2004 by reducrng its Pirm

Class 1 Energy for the second month of the Second Period (August
2004) ‘by that amount; '
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(b} City agreed‘to and supplied Turlock

with the addltlonal amount of 1,098, 200 KWh with respect to the

under dellvery of Class 1 Energy that- occurred in May. 2004 by
increasing Turlock’s Firm Class 1° Energy in the first month of

the Second Period. (July 2004) by that amourt;

{e) - Turlock agreed to and paid- C:Lty a- Class
1 Energy Rate of $O 01799 for Class 'l Energy del:.vered- and

. (d) The- foreg01ng rate for energy shall be
accounted for, adjusted and reconc:.led by City in determining .
the Cla;ss_ 1 Energy Rate in the manner prov::.ded in Appendix D of

the Agreement.

2.3 First Period Acknowledgement

"Ifhe Parties acknowledge and agree that with respect

to the First Pericd, the f‘ore_going fully satisfies and
' d'ischarges any dbligatidn of City. to supply or deliver or'a_ny '

. ~'r3_ght or obllgatlon of Turlock to request and purchase Cliass’ l

Energy. under Section” 9. (1) of the Raker Act ‘and any- r:.ght or

'»obl:_gatlon of City to receive pay_ments .for service in the First

'Period other than through reconciliation in accordance with the

procedures set forth in Appendix D. o

3, SECOND PERIOD SALES, PURCHASES AND SCHEDULING

3.1 The sale, purchase, schedullng and dellvery of Firm

Class 1 Energy, Avallable Excess Energy, Addltlonal Avalla.ble

Excess Energy, Spinning Reserve, and Spinning Reserve Energy

2504



W m 1 oo U W N

v NN RN N NN PR PR R R R R
hedlib- G =G T O N I T R R N S S =

during the Second Period shall be made under the terms and

. conditions set forth below.

3. 2 City shall supply from the Project (Qr.from purchases

T it makes £rom third part:.es) and shall schedule and deliv'er such

Firm Class 1 Energy to ‘I‘urlock in the mannex provided in Section '
A _hereof, and Turlock shall purchase such Firm Class 1 Energy at

the rates and charges set forth in Section 16 of the Agreement,

34 'City'shall provide résefve,s and services to support -

. Turlock’s Fixrm Clasg 1 'Energy and"l‘urloc’:k‘shall pay for such

regerves and services in accordance with Section 16 of the,

Agreement.

"3.5 City may offer to make.'Spi'nning Reserve available to ..

Turlock a:id may '.of'fer ‘to supply and deliver Spinning Reserve

-Energy to 'I‘urlock and, in either case, shall do S0 at such times

and on the terms and coudltlons set forth in Sectlon 8 of the
Agreement and. Tur.loc_:k shall accept Spa.nmng Reserve E;nergy_,at

the Points of Delivery and'éball return Spinning Reserve Energy

‘to City within thé time and in the manner provided for in

Section 8.3 of thHe Agreement.

3.6 City may offer to sell and deliver Available Excess
Energy ‘and Additional Available Excess E.nergyi to Turlock and.
shall do so at such times and on ﬁhe terms .and conditions' set.
forth in Section 4 ‘hereof, and Turlock pu:r-chasev such Available.
Excess Energy and such Add:x.tlonal Ava:.lable Excess Energy as

dellvered to 1t at the rates prov:.ded therefor in Section 16 of

the Agreament .
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16

17 '

18

19

20
L 21

22

23

24

25
26

27

28
.29

3.7 ' All emergy to be sold to Turlock during the Second
Period shall be scheduled in accordance with Section 4 hereof

and energy so scheduled 'shal‘l be delivered by City to Turlock

-and shall be purchased and accepted by Turlock at the Pomnts of
.Dellvery ' o ’

3,8" The Parties acknowledge and agree~that with~::’espect

to the Second Period () Clty s commltment to supply Flrm Class

1 Energy to- Turlock in the amounts and on the terms hereinabove |
provided satisfies and discharges any obligation-of City to -
supply and delivexr, and a'n'y.,right of "I‘urloe}c to request -and
purehaee, Class 1 Energy, and (b) there _éih'al’l be no Overage
Energy or Shortfall Energy. -

4. SCEEDULING OF ENERGY DURING THE .SECOND PERTOD

4.1 Ten (iO)' busines’s daye prior .to the beginnming of

a month:

(a}. C:Lty shall prov:.de Turlock W1th City’s

‘ prellmnary estlmates of Available- Excess Energy in the

half- ~hours of the follovnng month and

(b.). . 'I‘urlock shall provide City with ‘a report, -
which shall be prev:Lded in writing and, if Turlock finds it
practicable, also ‘shall be provz.ded in a format capable of
being.fimported electronic¢cally into a ‘sp.:teadsheet format, of
its ‘meter rea&ings of Qualified Eﬁergy for the preceding
month,. together w:x.th copies of the workpapers and ‘other

supporting documentatlon utilized by Turlock in calamilating

5

2506-



R T N T

10
11
12
13

14

15
16
17

.18

19 -
.20
21,

22.

23
24
25

. such-'Q'ual‘ified Energy and, promptly thereafter corrections

to such meter readings,‘}f any ..

4.2 'I‘wo (2) business days prior to- the Preschedule
Day . for an Actlve Day and by no later than the time

. provmded therefor 1n the Schedul:mg Calendar, City shall
.prov1de Turlock with: ' '

‘.(a) a :Base Firm Active Day .S'cheduie; and -

(b) notice of Cify;s. dét.errrfination'o_f q:h\e

availability of Ramping Headroom and. Spiﬁning Reseirve

Headtroom; and -

(.c City’ 8 determlnat:.on of and of’fer to sell

AVa:Llable Excess Energy to ‘I‘urlock in each half-—hour of an

" Active Day.

4.3 .Ome (1) _business day prior to .the Preschedule
Day'for an ‘Active Day and by no later than the time

provided therefor iq the Schedulij:lg Calendar, Turlock:

(a) . may'elec‘:t to submit a Base Firm Active
Day ‘Ramping -Schedule '1f City has notlfied Turlock that

Ramping Headroom is avallable,' and
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(b) shall accept . or reject City’'s offer of
Ava:.lable Excess Energy in whole or in part hy prov:Ld:Lng

City.an Ava:.lable Excegs Energy - .Schedule, provided,

however, - that if Turlock does not timely submit sﬁch a

Schedule it -shall be deemed to have rejected C‘:Lty s offer

.of such Ava:.lable Excess Energy

4.4 . City shall .n'otify Turlock of City's confirmation
or rejectlon of ’l‘urlock’s ‘Base Firm Actlve Day Ramp:.ng
Schedule a.nd Turlock’s Available - Excess Energy Schedule on -
the same day and by no later than the tlme prova_ded

’e:herefor in the Schedul:.ng Calendar, and

(a) if confirmed by City, the Firm Class 1
Energy set forth .on Base Firm Active. Day Ramping Schedule
shall be the amount. of Class 'l Energy that Clty shall
schedule to sell and deliver. to the Points of Del:t.very and

that Turlock shall schedule to atcept’ and purchase at the

A Points of Dellvery pn an Active .Day; and .

{b) Jif confn.rmed by City, the Ava:x_lable

Bxcess Energy on the Available Excess Energy Schedule

submitted by Turlock. shall be the amount of Available
Excess Energ-y that City shall sell and .deliver to the
Points of Dellvery and that Turlock shall schedule to

accept and purchase at the Points of Dellvery on an Active

Day; oxr.
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() if 'I‘urlock’s Base Firm Active Day Ra.mplng
Schedule is rejected by CJ.ty, (1) Clty shall p:r:omptly
prqv1de Turlock the reason in wrl'tlng tha_t such’ schedule

does mot conform to the provisioms herein,. and (ii) the.

. Firm Class 1 Energy as set forth on' City’s Base Firm Ac¢tive -
* Day- Schedule shall be the amo‘unt of- C'las*'s 1 Energy* that

City shall schedule to gell and dellver ‘and tha.t Turlock
shall schedule to accept and purchase at the Po:.nts of

"Delivery on an Act:.ve Day; or -

(d) ; " if Turlock’s Avallable. Excess Erergy

'Schedule 18 rej ected by City, City shall promptly prov:Lde

Turlock the reasons therefor in wrltlng that such schedule

does not conform to’ the prov:.smons hereln, and

@) - 4if City deoes not confirm ‘or rejéct each

such schedules within the time provided therefor in the -

Sched_ﬁling Calendap:, the City shall be deemed to have

accepted such schedules.

4.5 -City shall offer to sell and deliver Additional
Ava:.lable Excesgg Energy to Turleck on an Actlve Day by

'prov:.dlng Turlock w:.th not:lce, by means of a recorded

teléephone call, on or before the close of business that is

-one (1) -business day before a Preschedule Day and by the
" time provlded therefor in the Scheduling Calendar, of the

- amount such Add:.tlonal Available Excess Enmergy -that has -
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become availahle for sale in each‘half—'hour of an Acﬁive-

-Day.

4.6 Turlock may, accept, in whole and not in- part,
City's offer of Addltlonal Avallable Excess- Energy by

providing CJ.ty wn_th not:.ce, by means of a recorded

'_telephone call, of its avcceptance ‘'of such offer by ho_'later

than .the time provided,’ therefor in the Scheduling Calendar,
or within two (2) hours of receipt of such offer from CJ.ty,

wh:.chever is earlier.

5. ' Ramping Schedule Elections and Criteria
© 5.1 . Turlock may submit a Base Firm Active Day Ramping

Schedule for an Active Day if: ) ' v

) (a) C:Lty has not:.fled ’I‘urlock that Ramping

Headroom is. avallable on. such AC'CI_VB Day, and

(b)) © Turlock notifies City of the Rampihg

a

. eléction 1t has made pursuant to - Sectlon 5.2 hereof and Its
. Base Flrm Active Day Ramp:l.ng Schedule meets the crlt;er:x.a

. set forth in Section 5. 3 hereof.

- 5.2 'I‘urlock may elect to Ramp based on Ramping

'Schedule A, Ramping Schedule B, .or Ramplng Schedule c

crlterla as set forth 1n Section 5. 3 hereof and its
electlon, once made, shall be binding on :.t for each Act:.ve
Day of a month in whlch it is permitted to submit a Base .

Firm Active Day Ramping Schedule.
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5.3 Turlock may Ramp a Base Flrm Active Day Schedule

by electlng to adjust such- Schedule in aCCOrdance w1th

(a) Sec;ion 11.4.4 of the.Agreement, if
Turlock elects to Ramp.using Rampieg'Schedﬁle A;

{b) © Section'11:4.5 of.the Agreemegtf if

. Turlock elects to Remp using Ramping'Schedule'E; or

(c)' . Section 11.4.6 of the- Agreement 1f

Turlock.elects to Ramp using Ramplng Schedule C

5.4 - Scheduling Calerndar' and Protocols’

The prov15lons of Sectlon 11 2 of the Agreement are

lncorporated hereln by reference

5.5 - 'Permitted Deviations and Authorized Schedulers:

The prov1510ns of Sectlon 11 3 of the Agreement are

'1ncorporated.here1n by reference.

5.6 -Interruptioﬁs of Scheduled'DeliVeries

The provxslons ‘0f Section 1l. 7 of the Agreement

appllcable to. the Second Period’ are 1ncorporated hereln by

‘reference.

10
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6.  FURTHER ACKNOWLEDGMENTS WITH RESPECT TO SECOND PERIQOD

6 1  The Partles acknowledge and. agree that for the pern.od
commenc:z.ng at 0000 hours on July 1 2004 ‘and ending on 2400

' hours of /the Execution Date that - all sales, purchases, .

scheduli_ng. and deliw‘;*e’ry of ‘Firm Class T Eﬁergy, Available Excess

Energy,' 'Additional Available Excess Energy, Spinning Reserve,

Jand Spinning Reserve. Eneréy. that ‘ocecurred between ‘them were
' condu‘cted' in accordance with their respective rights' and
'obli.gations and were in compliance with the terms and conditions

: hereinabove set forth.

6.2. . The Parties :Eurther acknowledge and -agree th.at they

hawe accounted for, settled and resolved to their mutual

satisfaction &ll. transactlons between them under the terms 'o,ﬁ

that certain Letter. Agreement Regarding Purthase and Sale of
Firm Energy Dur:.ng the Months' of July through December 2004 or
Implementatlon of Amended and Restated LTPSA dated. September 28,

. '2004 as amended on December 15 2004 and as further amended on

February 24, 2005 (hereln the “Letter Agreement") . and that

with respect thereto :

(a)‘duriné't'he period from July 1, .2QO4. through

* October 2, 2004,"Tur;ock pdrchased energy and that in connection

with such purchases‘ City agreed to reimburse Turlock,‘as follows:

11
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Period Energy . Credit

{2004) (MWL) {Dollars)
‘July .7 11,576.20 | 547,171.27
August S 13,659.95| . - 625,393.76
Septeﬁxb‘er 1 through.| -. ‘ , . oo .
October 2 . : 15,490.10 . 565,037.87
Period - L . . . .
Total : 40,726.25 | 1,737,602.90

{b)‘ ..auring‘ the period from October 3, ’2004 through
February .2‘8, 2005, Ci‘qy_ scheduled, supplied» and deli_ve‘red and
'I‘ﬁrl.ock agreed to Sur_chase, Sc.:hedule'c'i' and accepted delivery of -
the following amdpnts of Firm Class.l Energy, Ava’ilabie Excess
Energy and Addit.ion'al available Excess ‘Energy for which Cit.y has
billed Turlock the fojl'lowing a;mounts: | '

_ Period Firm Class Vl Total Excess -} Total Amount
. Energy . Energy . Billed
“{MWh.) - {MWh) . (Dollars)

October 3 o

through October . . '

31, 2004 _ 11,820.00 0] * $182,855.40

November 2004 10, 400.00 . 0] . ¢160,888.00
| December 2004 | - B8,856.00 ' D 4137, 002.32
| January 2005 . 9,044.90 6,062.10 | - §326-,319%60

February 2005 . 8,744.00 | 26,004.35| - $980,157 .49

(¢} during the month .of Janﬁary 2005, and as a result
of a forced outage at the Project on January 27, 2005,.the
Parties agreed that an additional 107.10. Mih of energy should

12.
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have been del:l_vered to Turlock and that in connection therew1th

‘and ‘in satlsfactlon thereof, the City and Turlock agree that

City ghall-rembu:gse Tprlock in the amount of %4,017.32; and

' (d). the total amount to be re:.mbursed by Clty to
Turlock for the per:.od from July 1, 2004 through January 31

2005 is 41,741,620.22; and

(é) Ccity shall- pay Turlock, in immediately availa.'ble

" finds and by wire tramsfer or othexrwise, the amount of

él,-74l,620.22, within thirty. (30) days of the Execution Date.

13
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TABLE B-1

FIRM CLASS 1 ENERGY

D

F

2515

A B -C E
Year Month Quantity] Maximum | Maximum | Maximum } Maximum
‘ | Base :Base Base - Base.
(MWh) On Eéak On PeakA ‘Off Peakl OFF feé.]q ‘
 Demand -Epergy Demand . Enérgy
Clem | omm) | (o) (M)
7004 Tuly 18,472 | 31 12,896 17 5,576
megust | 17,312 29 12, 064 16 5,248 -
Septerbd 15,600 | 27  |10,800 | -15 | 4,800
October | 12,684 | . 21 8,736 | - 12 | 3,918
[ Noverbad 10,400 18 7,200 10 3,200
December] 8,864 | - 15 .| 6,240 8. | 2,600
'[2005. |January | 9,152 | 16 6, 400 2,753
Februacy 8,736 16 6,144 S 2,592
March |, 10,464 | - 17 7,344 10 [ 3,120
Roril | 11,6537 20 | 8,320 i | 3,333
Wy | 14,528 26 10,400 | 12 1,128
June  |. 16,928 | 29 12, 064 16 . | 4,864
July T18,304:] 32 | 12,800 | -16 5,504
Pugust | 16,656 | 27 11,664 16 2,992
Septembd 15,6007 27 10,800 15 | 4,800
October | 12,684 | 21 8,736 | 12 | 3,948
Novenber 10,400 | 18 | 7,200 10 3,200
Decenber] . 8,864 | 15 6,240 8 2,624
14
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EXAMPLE OF TRUE-UP ENERGY SCHEDULE

N

TP T}

. :_14 .

(SHORTFALL) .

1 A B ¢ D E F G H 1 J K L
’ Project [ City Municlpal . Modestd's e Raquested. . . écheduled Scheduled Interrupted | Rejected )

Half Energy Eneray Available Class 1 °| Allocated Half-Hour Scheduled Class Sho nfali o vexagé Class 1 °| Class 1 Delivered Class
5 H.our (scheduled) | {scheduled) | Energy' (eft?r::g 4) .Ensrgy *Energy 1 Eneigy | Enemgy |. Energy Enefgy | Energy, 1 Energy
3 mw) (M) ) D Cawy o Mw (mw) - (Mw) -y | (aw) (M) - (M) C (v
4 R . [(A-B)x.98f °. . 34.08% C : s - : . "
5
6 - - : : L
7 1 - 181.0 120.0, 59.8 20.0 20.4] 40.0 10:0 20 “0.0 0.0 < 0.0 12.0}
8 2 165.0 120.0 44.4] . * 20.0° 15.0 20.0 20.0 0.0 - 0.0 2.0 0.0 18.0
] 3 181.0 165,04 - 25,5 20.0 8.7 10,0y . ‘55 0.0 2.0 00 .. 0.0 3.5
10] 4 181.0f - 120.0 - 59.8{° 20,0 20.4] - 10.0}. 10.0 0.0 2.0 0.0] . 0.0 8.0
11 B . i - N . .
12 * [RMC . 7200
3 HH ‘1440

: RHHE- 10.0 .-

8 . L N LT -
16 A B [4 D ‘E F G H. 1 J. K L M

' : | : Modesto's . S - ) ‘o - : .

o . Project | City Municipal N Qualiffed Adjusted Scheduled | Schaduled | Interrupted | Rejected Adjusted

:;l; Energy . Energy” A;s:?;le !CEX:;_S X ) Agﬁ;?;ed Half-Hour | Scheduled Class| Shortfall '{ Overage Class 1 . Class 1 {Delivered Class 1 g::;uP

{scheduled) | (scheduled) K Y. “nergy Vo1 Energy 1 Energy Energy . Energy Energy Energy { - Energy oy
i7]. : ; - {estimated) | . - ey 3 : . : )
18 {(MwW) MW) - (MW (MW) - {awi mwy MW - {MW) (MW) (M) (MW} {(Mw) (MW)
EEIN —_[[(A-B)x.98] 34.08% - - - j
20 i i
21 . | : - . - .
221 1 181.0{ . *  120.0( 59.8{ - .- 200, 20,4 11.0f - 11.0 2.0 0.0 0.0 0.0 13.0{" 1.0
231 2 165.0 120.0 44.1 -20.0 15.0 20.0 20.0 0.0 0.0 2.0{ - 0.0 18.0 0.0
241 3° ' 181.0 155.0 , 25.5 20.0). 8.7} 11.0 55 0.0 20 0.0 0.0 35 0.0
1259 .4 .., 181.0 120.0} 58.8 20.0 20,41 11.0 11.0 0.0 2.0 0.0f° 0.0}" 9.0] ° 1.0] .

5 : - - - ~ = : =
2 QE 7920
28 HH 1440
29 QHHE . 11.0] -
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SCHL_LE C-2

- ;- EXAMPLE OF TRUE~UP ENERGY SCHEDULE

(OVERAGE)

1 A B. c D ‘B E G “H i . . K L
' ' " . Modesto's . - _ *

Half {Project Energy, Clty Munlgipal Available Class1 | Allocated Requested Scheduled Class Scheduled ‘Scheduled Interrupted Beleded Delivered Class

Hour] (sche Al aii)‘ - Enermy . Ener, Ener Enei Half-Hour 1 Energy Shortfall Overage Class 1 Class 1 1 Energy
2 u C (scheduled) o ( esﬂrnagfz d) ?y | - Erergy " Energy. | Energy | Epergy Energy A
3l (VW) W) Mw)- - | - gaw) (W) (Mw) M . T aw (W) (W) (W) (MW)
% s i(A-B)x.08]] - | 34.08% - ’
5
6 . . } . . . . _ . .
711 181.0} 420.0 59.8 .20.0 20.4] . 10.0 10.0 2.01 - 0.0 0.0 0.0 12.0]
-8 2 © 165.0 120.0 L -44.1 200 - 5.0 20.0 20.0 . 0.0 0.0 2.0 0.0 18.0
91 3 181.0 155.0 95.5 2001 87 -~ 10.0 5.5 0.0 2.0 - 0.0 0.0 3.5
10{ 4. 181.0 ©120.0 58.8 20.0 204 10.0 10.0 -0.0 2.0 0.0 0.0 8.0
11 ’ .
12 RMC 7200
13 - |HH 1440
14 4, RHHE 10.00
16 A - "B C D’ E F -G H i Jf K L M

. " ’ : Modesto's : ; _ P . . ) ’
. City Municipal . s | - Qualified Adjusted Scheduled | Scheduled | Interrupted | Rejected | Adjusted |

::fr Pg’;‘g di'l’:(;‘)’y Energy A;gf:;e . g'::;; Agz;’;‘é‘;‘,dl Half-Hour |Scheduled Class| Shoitfali | Overage | Classq | Class 1 |Delivered Class 1 g‘\’;;;
47 .(schadmed) - (estimated) ‘1 Energy ) 1 Energy- Energy. Enefgy .Er_xargy ;ngrgy Energy
18 ~ (M (1w (MW} ) MWy (MW) MW) - (M) (MW): (v (W) Mw) " {mw)

‘1189 : . c_JiA-BYx.98]] - 34.08% - A . . .
20 - j .
21 .1 181.0 "120.0 . 59.8 20.0 204 9.0 8.0 2.0 - 0.0 0.0 0.0 11.0 1.0}
23] 2 165.0] - . 1200 44.1 20.0 15,0, 20,0 20.0 0.0 0.0 20 0.0 18.0]" 0.0
24] 3. 181.0 185.0 25.5 20.0 B.71. 9.0 5.5 0.0 20 0.0 0.0 3.5 0.0
125F 4 . 181.01. 120.0 59.8{ 20.0 20,4/ 9.0 - 9.0 © 0.0 20 0.0 0.0 7.0 1.0

261" T : = T
27 QE - . 6480
28 HH .- - 44401
29 QHHE 8.00
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APPENDIX D

CLAss 1 BNERGY RATE AND METHODOLOGY

1. Intent and Purpose. The intent and purpose of this Appendix D is (1) to
determme the City’s costs of developing, maintaining, generating, transmitting and
- delivering energy from the Hetch Hetchy Project (“Project”) to Turlock, for qualifying
- and beneficial use by Turlock, under Section 9 (I) of the Raker Act (such energy, the
“Class 1 Energy”); and (ii) to establish arate (the “Class 1. Bnergy Rate”) to recover onty
those costs without duplication in accordance with the methodology herein provided

2. Class 1 Energv Rate. City shall recover the costs of Class 1 Energy each

month by charging Turlock (i) the Provisional Class 1 Rate multiplied by a factor of 1.02 .

to account for line losses associated-with delivery of such-Energy by Clty to Turlock at
the Points of Dehvery, and (ii) the Reconcﬂla’aon Amount

3. Definitions. Whenever used herein, capitah’zed terms shall have the -
‘respective meanings ascribed to them below, The singular of a capitalized term, shall
include the plural and the plural shall include the singular. Unless otherwise defined

Terein, capitalized terms shall have the meanings ascribed to them n: Sectmn 4 of the -
Agreement. :

3.1 - “Activity Code” shall mean. the element of the classification

-structure used in City’s cost ledgersthat identifies a partmular itéem of expense and hov;r it

is shown in the expense reports prepared by City. .

. 3.2 “Agreement” shall mean the Amended and Restated Long Term
' Power Sales Agreement . oo

_ 3.3 “Allocated Cost of Power’ shall mean the sum .of the Power
Related Costs and ﬁfcy-ﬁve (55) per cent of the J. omt Related Costs. ‘ .

3.4 “Audit” shall mean the formal exammahon, conducted by City, of
‘the financial acconnts and statements of the Project (including the work papers used in
the examination and preparation of such statements), the results of which are used by
City to determine the Project Costs.

. 3.5  *“Average Amnual Energy Genera’uo * shall mean the average of
recorded Project generation durmg the ﬁve (5) most recently audited Fiscal Years.

3 6 “Capital Outlays” shall mean expendmlres recorded during a Fiscal -

: Year for items that (i) costin excess of five thousand dollars ($5000); (ii) havean - .

expected service life of three (3) or more years, and (iii) are necessary for the operatlon
and maintenance of the Pro;ect
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3.7 “Debt Service” shall mean the principal and interest payments

recorded during a Fiscal Year on borrowmgs for Cap1tal Outlays in respect of Proj ect '
Costs. . '

3 8  “Escalation Factor” shall mean a two (2) year extrapolation ofa
-least squaxes Iinear curve fit to the most recent ten (10) year history of recorded Expenses
less purchased power, whesling and transmission line rental costs.

3,9  “Expenses” shall mean those costs (other than Capital Outlays and -
Debt Service, and excluding depreciation) recorded during a Fiscal Yeat to operate and -
maintain the Project, including those relating to (i) Hydraulic Power Generation, as
shown in Activity Code 230; (ii) Transmission, excluding line rentals, as shewn in
Activity Code 220; (iii) Administrative and General, as shown in Activity Code 240; (1v)
Fee to the U.S. Government, as shown in Activity Code 240; sub object 05241; (v) Taxes,
" as shown in Activity Code 260; and (vi) Adjustments for Non—operatmg Income and
Expenses, as shown in- Act1v1ty Codes 320 and 330

"3.10 “Fiscal Year” shall mean the period oommencmg on July 1of any
year and endmg on June 30 of the following year.

3t “Hourly Allocated Cost of Power (Demand)” shall have the
meaning ascribed thereto in Section 7.2 (i). L

‘ 312 “Hourly Allocated Cost of Power (Energy)” shall have the
meanmv ascribed thereto in Section 7.2 (i) ’

. 313 -“Joint Related Costs” shall mean the Non—Fmanced Capital ,
Outlays, Debt Setvice, and Bxpenses that are functionally related to both-the; water supply
and power generating and transmission functions of the Project:

3114 “Non-Fmanced Capital Qutlays” are Capital Ouﬂays for Wblch
there are no borrowmgs

3.15  “Power Related Costs” shall mean those Non-Financed Capxtal
Qutlays, Debt Service, and BExpenses which (i) relate exclusively to the power generating

and transmission fimctions of the Project; and (11) are recoverable by the C1ty under
Sec’uon 9 (1) of the Rakeér Act,

.

- 3.16 - “Project Costs” shall mean the sum of Joint Related Costs, Water.
Related Costs and Power Related Costs.

| 3.17 “Provisional Class 1 Rate” shall mean the energy rate, expressed in
.cents per kilowatthours (“kWh™), prowded for in Sections 6 and 7 hereof,

'3.18  “Revised Provisioral Cléss 1 Rate” shall mean the energy rate,
expressed in cents per kilowatthours (“kWh™), prowded forin Secnon 8.1 hereof.

2
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3.19 “Recondiliation Amount” shall mean one-twelfth of the amount
determined pursuant {o Section 8.3 hereof, except as provided in Section 9 hereof.

320, “Water Related Costs” shall include those Non-Financed Capital
- Outlays, Debt Service, and Expenses that relate excluswely fo the water supply and -
delivery functions of the Project.,

4, °  Anmual Aud1t City shall cause an Audlt of Proj ect Costs to be performed
for each Fiscal Year in a timely manner and under the dJrecﬁon of the Controller of the .
City and County of San Francisco.

-5, -Annual Notme Beginning May 1, 2005, and on. each May 1 of each Year
thereafter during the Term, City shall notify Turlock in wntmg of the Provisional Class 1
.Rate and the Reconciliation Amount to be charged Turlock monthly during the twelve . -
(12) month period beginning on July 1 of that Year, provided, however, that the notice to
be delivered by City on May 1; 2015 shall get forth the Provisional Class 1 Rate to be '
¢harged Turlock during the six (6) month penod beginning on J uly 1 and ending -
. December 31 of that Year. City shall provide Turlock with copies of work papers and
other documentation.in support of its ca,lculatlon of the Provisional Class 1 Rate and the -
Recencﬂmtlon Amount. . ‘

6."  Provigional Class 1 Rate. The Parties agree that the Prov1s10nal Class 1
Rate to be charged Turlock during the period from July 1, 2004 through June-30, 2005
~.shall be $0.01517 per kWh. Thereafter, the Provisional Class 1 Rate to be charged
Turlock shall be the Tate determined by City in accordance with Section 7 hereof and set
forth in the annual notice delivered by City to Turlock under Section 5 hereof.

7. Method for Detezjninjxlg Provlsioﬁal Class 1 Rate. The Provisional Class
1 Rate shall be determined by City in accordance with this Section 7.

. 7.1 . City shall first determine a reasonable estimate of the Allocated
Cost of Power by estimating (i) the Expenses in connection therewith, as the product of
- the Expenses derived from the most recent Audit and the Escalation Factor; (ii) thé Non-
Financed Capital Outlays in connection theréwith, as the average of the Non-Financed
Capital Outlays derived from the five (5) most recent Audits; and (iif) the Debt Servme n

. connection with Cap1ta1 Outlays, as the amount, thereof denved from the most recent
Audit; and .

7.2 City shall then (i) allocate a portien-of such estimated Allocated
Cost of Power to the demand component, using for this purpose the methodology and
allocation percentage(s) described in the notes on Table D-1 to arrive af the Allocated |
" Cost 6f Power (Demand) and shall convert the Allocated Cost of Powet (Demand) into an |
hourly rate in the marmer shown on Table D-1 to arrive at the Hourly Allocated Cost of
Power (Demand); (ii) allocate a portion of such estimated Allocated Cost of Power to the
energy component, using for this purpose the methiodology and allocation percentage(s)

'3
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.descnbed in the notes on Table D-1 to arrive at the Hourly Allocated Cost of Power
(Bnergy), and (iii) shall add (a) the Hourly Allocated Cost of Power (Demand) divided by

.80, to (b) the I—Iourly Allocated Cost of Pawer (Energy), to arrive at the Provisional Class
1 Rate .

8. Method’ for Determining Reconciliation Amount. The Parties understand
and ‘agree that Reconciliaion Amount(s) will be determined and that payment in respect -
thereof will be due in monthly amounts during the Fiscal, Year following determination,
except as provided otherwise in Section 9 hereof. Except as prov1ded in Section 9 hereof,
.City shall determine the Reeoncﬂlauon Amotint as follows:

8.1 Clty shall first de,termnie a Revised Provisional Class 1 Rate by: -

(1) taking the Altocated Cost of Power derived from the most
recent-Avdit and allocating a portion of such Allocated Cost of Power to the demand
component, using for thig purpose the methodology and allocation percentage(s) '

. described in the notes on Table D-7 to arrive at therevised Allocated Cost of Power

' (Demand) and-converting the revised Allocated Cost of Power (Demand) into an hourly
rate in the manner shown on Table D-7 to arrive at the revised Hourly Allocated Cost of -
Power (Demand), and

' (ii) taking the Allocated Cost of Power derived from the most

‘recent Audlt and allocating a portion of such Allocated Cost of Power to the energy .
coraponent, using for this purpose the method_ology and allocation percentages. descnbed

_ in the notes on Table D-7, to arrive at therevised Allocated Cest of Power (Energy) and

by dividing the revised Allocated Cost of Power (Energy) by the actual amount of energy

generated by the Project during the Fiscal Year to which such Audit relates to arrive at

the remsed Hourly Allocated. Cost of Power (Energy); and '

, (111) adding (A) the revised Hourly Allocated Cost-of Power, '
(Demand) divided by .80, to (B) the revised Hourly Allocated Cost of Power (Energy), to
artive at the Rev1sed Provisional Class 1 Rate

8.2  City shall determine the revenues it would have received} from
‘Turlock during such Fiscal Year if City had charged Turlock the Revised Provisional |
. Class.| Rate, multiplied by a factor of 1.02 to account for line losses associated with
delivery of Class 1 Energy by City to Turlock at the Points of Delivery; and

8.3 . City shall calculate the. difference between (1) the revenue
determmecl in Section 8:2 hereof, and (ii) that portlon of the revenue received from
charges to Turlock at the Provisional Class 1 Rate (or Rates) that were m efféct during -
the same Fiscal Year, or portmn thereof. _ !

9; Payment of Final Reconcnha’uon Amount( 8).. The Parties understand and
~ agree that Reconciliation Amount(s) will be determined and that payment in respect

thereof will be due during periods that will extend beyond the Term of this Agreement.
Therefore, the Parties agree that: -

25283



9.1, For any period beyond the Term of this Agreement, the calculation
to be made in Section 8.3 shall be made with reference to that portion of the revenue, if
- any, City actually received from the sale and dehvery of Class 1 Energy to Turlock
durmg the applicable Fiscal Year, or portmn thereof;

9.2 . The obhgauon to pay such Reconmhatmn Amount(s); shall survive
. ferminaticn of the Agreement and

93  The payment of such Reconciliation Amount(s) shall be (i) made
ina lump sum,.and (if) due within thirty (30) days of the date City delivers to'Turlock
notice that City has concluded its audit of Project Costs for the applicable Fiscal Year and
together with such-notice has provided Turlock with copies of work papers and other

" documentation in support of its calculation of such Reconciliation Amount(s). -

10.  Tables. .'

. -10.1  The Parties acknowledge and agres that the Tables attached to this.
Appendix D accurately describe the methodologies and allocatzon percentages and: the ’
. -calculations to be performed based thereon that will be used by City to determine the
 Provisional Class 1 Rate (Tables D-1-through D-6); the Revised Provisional Class 1 Rate .
. (Table-D-7) and the Reconciliation Amount (Table D-8) hereunder; and

'10.2 . The Parnes further aclmowledge and agree that the numeric values
-contained in Tables D-1 through Table D-8 are derived from the Audit conducted by City
for the Fiscal Year that commmenced on July 1, 2002 and ended on Jnne 30, 2003, and
based thereon siow City’s determination of the Provisional Class 1 Rate (Tables D-1
. through D-6), the Revised Provisional Rate (Table D-7) and the Reconciliation Amount
(Table D-8) for the period commencing on July 1, 2004 and-ending on June 30, 2005.

The Parties further acknowledge and agree that the numeric values in Tables D-1 through
‘Table D-8 will change annua]ly thereafter.
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" Provitonat Giesw 1 sta . TABLE |
HETCH HETOHY WATER AND rowzn LR . .
©OgT OF POWER .
BASED ON AEGORDET FY 200203 AUDIT DATA POWER-AL CUSTOMERS . FYozs PROJECTED COST OF POWER FYouns cop .
EXPENSE GLASSIFDATION NotEs TOIAL . POWER  WATER  JOINT WOTES  {OTAL  DEMSND  ENSRGY EXGLUDED NOTES  TOTAL  DEMAND ENEREY
OPEAATING . s . . : :
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FY 04/05 COP

| OPERATING

MAINTENANGE:

TOTALO&M

DESCRIPTION

HYD, POWER GEN.
TRANSMISSION
REMAINDER
WATER QUALITY EXPENS
ADMIN. & GENERAL
FEES TO US GOV'T
FEES, LICENSES & PERV

REMAINDER

HYD. POWER GEN.
TRANSMISSION

_ ADMIN. & GENERAL

. % FOR COWCAP + SFPUC CLA

- CAPITAL OUTLAYS

TOTAL O&M + CAP.OUT.
% FOR SFPUC CLE

CLASS A CHARGES,

CLASS A%

. CLASS B CHARGES
CLASSB %

_ TOTAL

. ' o TABLE 2
HETCH HETCHY WATER AND POWER | "
. GOST OF POWER
ALLOCATION OF SFPUG AND COWCAP CHARGES
BASED ON RECORDED FY 2002-03 AUDIT DATA
' APPLICABLE -
HHWPD COSTS
TOTAL POWER WATER
2,568,301 2,568,301 o
495,166 216,907 . 278,259
278,794 ) 278,794
4,877,679 . 504710 4,372,969
2,117,545 . 1,224,750 892795
11,279,932 " 8,248,557 3,031,375
2,219,133 1,505,358 713,775
2,443,426 1,360,057 1,083,369
4,732,898 2,716,853 2016046
31,012,875 18,345,493 12,667,382
100.00 59.16 - 4085
TOTAL POWER WATER
12,200,426 3,139,921 9,060,505
43,213,301 . 21,485,414 21,727 887
100.00 | 4g72 50.28
" Allogation of FY 2002-08 SFPUC Charges "
% of Total Total Power Water
63.50 2,291,631 . 1,355,500 936,131
- 100.00 59,15 40.85
-36.50 1,317,287 854,930 - 662,307
100.00 49.72 §0.28
" 100,00 3,608,868
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FY §4/05 GOP : ‘
) HETCH HETCHY. WATER AND POWER
COST OF POWER

~ALLdCAﬂON OF HYDRAULIC POWER GENERATION

EXPENSE TO DEMAND AND ENERGY

BASED ON RECORDED FY 2002-03 AUDIT DATA

A HYDRAULIC POWER GENERATION EXPENSE ALLOGATED.TO POWER

OPERATING

TABLE 3

)

2,568,301
MAINTENANCE 1,505,358
| " TOTAL . 4,073,859
'B.  RESERVOIRS, DAMS, ETC., ALLOGATED TO POWER
' OPERATING (ACCT. # 8-24541) 613502
-MAINTENANCE (ACCT.# 8-23543) 243,368
(65% OF ACCT.4# 8-1X543) 243,665
' TOTAL 1,100,533
G . ALLOCATION TO DEMAND AND ENERGY
' o DEMAND ENERGY
CTOTAL % . § % $
RESER., DAMS., ETC. 1100533 ' 5000 - 330,160 72000 770878
7 BALANGE HYD. POWER GEN.(A-B) 2,973,126 6000 1783876 40.00 l1',189,25(;
TOTAL 4073650 oo 2,11;1-,936 ' 1,059,623
| %OFTOTAL - Ct000 . - sie 48.1
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FY 04/05° COP

FISCAL YEAR

" 1903-94 |
1984-95
1095-96°
1996-97 |
1997-98
1998-99
1999-00
'2000-01
‘2001-02
2002-03

TABLE 4

HETCH HETCHY WATER AND POWER
PROJECTIONS OF HETCH HETCHY PROJECT O&M COST
LINEAR LEAST-SQUARES REGRESSION

10-YEARS RECORDED DATA
) 2
X Yila) Xivi S <
1 21,323,182 21,323,182 o 1
2 20,193,119 . 40,386,238 4
3 20,957,974 62,873,822 )
4 28,052,543 - H224,772 18
5 36,964,558 184,822,750 25
6 33,951,002 203,708,552 . 36
7 40,300,130 282,100,910 - g
8. - 40,298,239 322,369,512 64
9 34,988,000 314,712,000 _ 81
i0 35,380,586 353,805,860 . 100
55 312,387,833

Yi=a+bXl

For =10 Yi=

Fori=12 © Yi=

ESCALATION INDEX =

Sum XYl - Sum Xi Sum Yi'/n
. 2 . 2
Sum Xi -{(Sum }(i iish

Sum Yi-b Sum Xi

‘n

2,184,002

19,226,773

- 41,066,792

45 434,796
“yiz

Y10

(a) Annual costs exciuding Purchased Power,
Wheeling Charges and Transmission Line Rentql

1,898,313238 388

Sum XiYi - 5.5 Sum Yi

825
. SumYi-55b
10
' 45,434,798
'z 1106
mo66792 :
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FY 04/05 COP .

" HETCH HETCHY WATER AND POWER
- COST OF POWER

ISSUE -
INTEREST Joint
Water
Power

TOTAL

REDEMPTION  Joint’
v Water
Power

TOTAL -

_ GRAND TOTAL

DEBT SERVICE
TOTAL . WATER
$0 $0
$0 " $0
" $0 . $0
$0 $0
$0 $0
$0 $0
$0 80
50 %0
- $0 %0
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POWER
. $0

30

$0

$0

$0

$0

$0

$0

$0



Recorded FY 02/03

FROM PROJECTED CAPITAL OUTLAYS,

2530

FY 04/05 COP TABLE 6
HETCH HETCHY WATER AND POWER FISCAL YEARS ENDING JUNE 30
. ) BY FUNGTIONAL CLASSIFICATION
PROJEGTED CAPITALOUTLAYS,
§ YEAR AVERAGE 1898/89 TC 2002/03
BY FUNCTIONAL CLASSIFICATION .
FY98/08 . FYg9/00 - FY00/04 FYotjo2 FY02/03 5-Year
FUNCTIONAL CLASSIFICATIONS 8/99 5/00 8/o1 - 6/02 6/03 Total Average
GRANDTOTAL, " $9,631,602  $13,146511  $15183.416  $14237,085  $26,237,628 . $78,435,302  $15,687,266
OTHER MUNI PROJECTS 1,966,612 1,638,896 503,653 5,162,295 14,087,202 $23,498,656 $4,698,732
PROJECT CAPITAL OUTLAYS - $7,665080  $11,607,615  $14379,768  $9,084790  $12,200,428 -$54,937,674 ' $10,967,585
POWER ‘2p8BEI0 | 55iEE7 2,088,654 992,443 725285 $7056,388  §1,411,218
WATER 1,385,964 - 3,137,502 7,841,750 2,847,710 7,084,863 $22,367,819 $4,473,564
JOINT 3,580,806 7.918,416 4,479,359 5,144,637 4,300,248 - $75,513,468 $5,102.603
PROJECT CAPITAL OUTLAYS 7,665,080 1,607,616 14,379,763 9,084790  $12,200,426 54,997,674 . 10,987,536
ALLOCATION,OF FIVE YEAR AVERAGE
Notes . TOTAL POWER WATER JOINT
$10,987,535 $1,411,278 *° $4,473564 . $5,102,683 )
. {50) 2,806,481, 2,296,212 (5,102,693) .
Note 10 Table D-6, . -
1. Joint Costs allocated 55% to Power .
snd 45% to Water - ’ 10,987,535 4,217,759 6,769,778 0.
HETCH HETCHY WATER AND POWER HECORDED NET GENERATION (kwhr)
&/09 e06 e 6/02 . ens Total Average
POWERHOUSES S— - - s
KIRKWOOD 679,767,812 591,582,526 483,540,558 561,816,688 743,789,350  '3,080,506,983 616,101,387
HOLM 950,948,780 723,019,031 | ‘560507541 . 721,637,248 732805707 3688918305 737,783,661
MOCGASIN Y 410,386,700 593,907,000 988,880,600 , 430,012,700 - * 360,085500  1,983,223,800 396,544,560
MOCCASIN LOWHEAD 9,328000  _ 870,000 8,154,000 4,094,000 3,161,000 28,607,000 5,921,400
TOTAL 2,050,451,202  1,715,359,456 1,430,082,500 1737,560,834 1,830,801,557.  8,782,255,538 1;756,451,108
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APPENDIXE .

MUTUAL RELEASE AGREEMENT

. THIS MUTUAL RELEASE AGREEMENT (the "Release"), dated as of #ps/ (§,2005
. (the “Effective Date’™), is byand between the CITY AND COUNTY OF-SAN FRANCISCO, a -
California municipal corporation (“City”) and TURLOCK IRRIGATION DISTRICT, a
California irrigation district (“Furlock *) (City and Turlock are hereinafter referred to

i-ndividua_lly asa “Party,” and collectively as the "Parties"). -

| WITNESSETH:

1

WHEREAS City and. Turlock prevmusly entered into, an agreement for the sale of

, pewer entitled LONG TERM POWER SALES AGREEMENT BETWEEN THE CITY AND

.COUNTY OF SAN FRANCISCO -ANP THE TURLOCK. IRRIGATION DISTRICT-, which

became effective by its terms on Apsil 1, 1988, as subsequently amended and as in effect '
nnmedmtely prior to February 14, 2004 (the “Prior Agreement’ )

REAS certam disputes arose between C1ty and Turjockvegarding the proper
mterpretanon of certain terms of the Prior Agreement, including those regarding (i) the rights
and obligations of the Parties under the Section 25 of the Prior Agreement and the procedutes for
dispute resolution applicable thereto (the “Protection Clause Dispute’); (if) the method for '
determmmg the quantity of Class 1 Power available te Tutloek each month under Section 15 and
other provisiens of the Priot Agreement (the “Class 1 Dispute”); (iif) the Class 1 demarid charges
that were invoiced.to Turlock for the period February 14 throngh February 29, 2004-(the .
"February 2004 Demand Charge Dispute"); and (iv) true-ups for Class-1 rates' for the-petiods
July 1,2001 through June 30, 2002, July 1,2002 through June 30, 2003, and Julyl 2003 -
through February 13 2004 ("Class 1 True-up Dlspute"),

WHEREAS, in connectmn with the Protection Clause D1spute in August 2001 Turlock
. issued to City' a Notice Initiating Dispute Pursuant to Séction 23 of the Long Term Power Sales

" Agreement between the City and County of San Francisco and the Turlock Irrigation. District (the
"Section 23 Protection Clause Proceeding'"), and City (i) issued to Turlock a notice-of '
termination under Section 25 of the Prior Agreemen’c (ii) filed a complaint in the Superior Court
for the County of San Francisco (the "Superior Court™) for declaxatory and-injunctive relief .
against Turloek ; and (iif) initiated a non-binding arbitration proceeding before the American =~

" Arbitration Assec1at10n (“AAA™) agamst Turlock in Case No AAA T1- 198—00547—01 (the
"AAA Arbitration™);
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WHEREAS, the issues raised by the City in the AAA arbitration and the Superior Coutt
litigation remain pending in litigation; with the Parties recently completing a non—bmdmg
arbrtratron before three appointed arbitrators (the “L1t1gat10n"), .

' WHEREAS, in connection with the Class 1 Dispute, Turlock ifvoked the provisions of

Sections 17 of the Prior Agreement to resolve the Parties’ d;rspute (the "Class 1 Sectron 17
Proceeding"); . .

' WHEREAS in connection with February 2004 Demand Char{ge Drspute Turlock
invoked the provisions of Sections 17 of the Prior Agreement to resolve the Parties’ dlspute (the
- "Demand Charge Sectlon 17 Proceedmg"), and

WHEREAS in contiection with the Class 1 True—up Drspute City has identified the
amourit to be reimbursed to Turlock to resolve the Parties’ chspute (the "Class 1 True-up
Retmbursement™); and

WHEREAS Crty and Furlock desire to- resolve any and all disputes between them and to
that end the Parties are entering into this Release and, concurrent herewith, are entering into an
amendment and restatement of the Pnor Agreement.

NOW THEREFORE for good and Valuable consrderatron the receipt and sufficiency
of which is hereby acknowledged, the Parties hereto do hereby agree o release one another from
any and all claims that may be asserted as follows:

City’s Release. For good and vatuable consideration, the receipt and sufficiency of
Wthh is hereby acknowledged by the execution of this Reléase, City without reservation
or condition; for itself and its assigns, agents, representatlves, attorneys, and any other

. person or entity that could initiate or continue litigation, arbitration or any" other

_ proceeding on its behalf, does hereby fully acquit and waive, release and forever
discharge Turlock , its directors, officers, employees, agents, attorneys, representatrves
successofs and assigns, and all persons and entities acting by, through, under or in
concert with any of them, from any and all claims, connterclaims, liabilities, saits,
demands, causes of action, administrative proceedings, damages; losses, pecuniary losses,
costs, expenses (including attorneys' fees), and/or any other obligations of any nature
whatspever, whether known or unknown, in law, equity or otherwise, asserted or as may
‘be asserted by City which City has or may have against, claims to have against or -

- coritends it is entitled to or from Turlock arising from or related to the Prior’ Agreement
" the Litigation, the AKA Arbitration, the Section 23 Protection Clause Proceeding, the
Class 1 Section 17 Proceeding, the Demand Charge Section 17 Proceeding; and Class 1

* True-up Rejmbursement including any act or omission, whether negligent or otherwise,
taken or niot taken, or directed by Turlock against City in connection therewith through
and including the Effective Date of this Release, excepting only any claim, cause of
action or suit arising from an undertaking or promise contzined in this Release.
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3.

In connection with the immediately p'receding paragraﬁh, City acknowledges that it is
familiar with and hereby waives and relinquishes any and all rights and benefits it may

_ have under the laws of any state, similar to and mcludmg Sectlon 1542 of the California

C1v11 Code which provides as follows :

A general release does not extend to clalms which the creditor does
" not know or suspect to exist in his favor at the tire of executing the
. release, which if known by him must have materially affected his
- settlement with the deb tor

Turlock ’s Release. For good and valuable cons1derat10n, the recelpt and sufficiency of

. which is hereby acknowledged by the execution of this Release, Turlock witheut' -
, reservaﬁon or condition, for itself and its assigns, agents, representatives, attomeys -and

any other person or entity that could initiate or continue ht1gat10n, arbitration or-any other
proceeding on its behalf does hereby fully acquit and waive, release and forever
discharge the City, its governing board members, officers, dJIectors employees

* anagers, partners, agents, attorneys, representaﬁves successors and assigns, and all

persons and entities acting by, through, under or in concert with any of them from any

- and al] claims, counterclaims, liabilities, suits, demands, causes of action, administrative

proceedings, damages, losses, pecuniary losses, costs, expenses (including attorneys'

- fees), and/or any ether obligations of any nature whatsoever, whether known or
-“unknown; in law, equity or otherwise, asserted or as may be asserted by Turlock which.

Turlock has or may have against, claims to have against or contends it is entitled to or’
from City arising from-or related to the Prior Agreement, the Litigation, the AAA
Arbitration, the Section 23 Protection Clause Proceeding, the Class 1 Section 17
Proceedmg, the Demand Charge Section 17 Proceeding, and Class 1. True-up

. Reimbursement including any act or emission; whether negligent or otherwise, taken or
-not taken, or directed by City-against Turlock in cormection therewith through and

including the Effective Date ofthis Release; excepting only any claim, action, cause of .-
action or suit ansmg from an undertakmg or promise contained in this Release.

In connecnon with the 1mmed1ate1y precedmg paragraph Turlock acknowledges that it is
familiar with and hereby waives and relinquishes any and all righits and benefits it may

have under the laws of any state, similar to and including Section 1542 of the Cahforma |
Civil Code, which prov1des as follows '

A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if kiown by him must have materxa]ly affected his
settiement with the debtor

No Indemmity. Nothmg in this Release shall in any way constituite an agreement by: any
Party to indemmnify any other Party against any third party claim.
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~

4. City Acknowledment -Cify expressly acknowiedges that it has consulted with

~ competent legal counsel with regard to-the provisions of this Release and it fully.
upderstands and accepts thé same. City further‘acknowledge that Turlock HAS NOT
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED, .

' STATUTORY OR OTHERWISE, AS TO THE ACCURACY: OR COMPLETENESS

. OF ANY INFORMATION PROVIDED OR MABE AVAILABLE NOW,
HERBTOFORE, OR HEREAFTER'TO CITY IN CONNECTION WITH THIS
RELEASE. IN ENTERINGINTO AND PERFORMING. THIS RELEASE, CITY HAS
RELIED AND WILLRELY SOLELY UPON ITS INDEPENDENT INVESTIGATION
OF, AND JUDGMENT WITH RESPECT TO "THE VALUE OF-THIS RELEASE

. 5. Turlock 's Acknowledgment. Turlock expressly aclmowledges that it has consulted with
' competent legal counsel with regard to the provisions of this Release and it fully
understands and accepts the same. Turlock further acknowledges that City HAS NOT
MADE ANY WARRANTY OR REPRESENTATION, EXPRESS, IMPLIED,
.+ STATUTORY. OR OTHERWISE, AS TO THE ACCURACY OR COMPLETENESS"
" OF ANY INFORMATION PROVIDED OR MADE AVAILABLE NOW,

' HERETOFORE, OR HEREAFTER TO TURLOCK IN CONNECTION WITH THIS- |

RELEASE. IN ENTERING INTO AND PERFORMING THIS RELEASE, TURLOCK.
. HAS RELIED AND WILL RELY SOLELY UPON ITS INDEPENDENT

‘INVESTIGATION OF, AND JUDGMENT. WI’I'H RESPECT TO, THE VALUE OF
"THIS RELEASE. : .

6. Dlsxmssai of Proceedmgs Ccncurrent with the execution of this Release (1) the Clty
: agrees to execute the dismissal, with prejudice, of the of the Litigation in the form
attached hereto at Exhibit A-1 and the AAA Atbitration in the form attached hereto at
Exhibit A-2; and (ii) Turlock agrees to execute and deliver'to City the written notices of
withdrawal, with prejudice, of the Section 23 Protection Clause Proceeding, the Class 1
Section 17 Proceeding, the Demand Charge Section 17 Proceeding, and Class 1- True-up -
Reimbursemerit substantially in the form attached hereto at Exhibit B.. The City, further -
" -agrees that the City shall cause the dismissal of the Litigation and the AAA- Arbitration to

" befiled with the Supenor Cem't dnd the AAA, respeotwely, promptly after executlon of -
. the same.

7. . No Admission, This Release is bemg entered into by the Parties as aresult ofa
.compromise and with the intention to avoid further disputes and litigation between the
Parties and the attendant inconvenience and expense of the same. Accordingly, nothing
contained in this Release, nor in the consummation of this Release, hall be construed or
"deemed as an admission or acknowledgement by any Party of the existence or ‘

" nonexistence of any breach of the Prior Agreement, culpability, fault, lability or . .
wrongdoing whatsoever. In connection with the foregoing, this Release may not be used

. in evidence in any proceeding, excepting only in aproceeding involving a claim, action,
cause of action or suit arising from an undertaking ot promise contained in this Release.
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8. Binding Fffect. This Release and allthe prox;isions hereof shall be binding upen and
inure to the benefit of the Parties hereto and their respec’mVe successors and pemu’cted

assigns.

9. Seetlon Headings. The sectxen headings in thls Release are solely for convenience and
shall not affect the meaning, construchon, mterpretatxon or effect ef any provision of this

Release,

10. Counterparts. This Release may be executed in counferparte,' each of which shall be
deemed an original, but all of which shall constitute one and the same legal instrument.

11. Changes. This Release may not be altered, amended, rhodiﬁed, or otherwise changed

- . except by a writing duly executed by City and Turlock.

12. Deemed Prepared by all Parties. This Release was jointly prepared by the Parties, and
the rule that uncertainties or ambiguities shall be interpreted against the drafting pa.rty
. shall not apply to the mterpretaﬁon or construction of this Release

IN WITNESS VVHERE OF, the Pames hereto have executed this Release as of the date

first wntten above

PUBLIC UTILITIES COMMISSION OF .

OF THE CITY AND COUNTY

déan Leal, General Manager

XPPROVED AS TO FORM:

DENNIS J. HERRERA
City At;omey

%%W

BDonn W. Furman
Deputy City Attorney
City and County of San Francisco

TURLOCK IRRIGATJON DISTRICT
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Roger Masuda ‘

General Counsel C
Turlock Irrigation District
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'ATTORNEY OR PARTY WlTHOUT ATTORNEY (Name &  Jdress): g . " 'FOR COURT USE ONLY

RA, City Attorney
‘ " Tel: (415 554-3959
De Clty Attorney,, Fax 1 )554-8793
13 OMarket Street, 4 Floor
San Francisco, California 94102

ATTORNEY FOR {Name) él‘ry and County of San Francisco
Ingert name of caurt, judiclal district, and branch, if any:

- SUPERIOR COURT FOR THE STATE OF CALlFORNlA
' CITY AND COUNTY OF SAN FRANGCISCO -

PLAINTIFF/PETITIONER:. CITY & COUNTY OF SAN FRANCISCO

DEFENDANT/RESPONDENT o TURLOCKIRRIGATION DISTRICT

REQUEST FOR DlSMISSAL ‘ o ' CASE NUMBER:

[::] Personal Injury, Property Damage, or Wrongful Death ) SRR
[ ]-Motor Vehicle [__] Other . o CGC-01-323717

-["] Family Law
~ [_] Eminent Domain ‘ '
. [X} other (specify): Declaratory & In]uncﬁve Relief

{ — A'conformed copy will not be returned by the clerk unless a method of return is. provided with the document. — -[

1. . TO THE CLERK:' Please dlsmsss this action as follows
A (1) -Wlth pre]udtce " @ [ ] Without prejudice

b (1 DCompl'amt - (@. [ ]Petition

‘ (3)- [~ Cross-complaint filed by (name): R _ on(date): .
4[] Cross—complaint filed by (namel: o , - on(date):- -
$8) [ X ] Entire action of all parties and all causes of action ' -
6) |__]Other (specify): -
o '
. DONNW.FURMAN (CBN166479) }
(FYPE OR PRINT NAME OF X ATTORNEY L] PARTY WITHOUT ATTORNEY) ) (SIGNATURE)
. dlsmlssial requested 1st;f specified parties enl?r, of specified é:a:se: of. . Attorney or paﬁy without attorney for:
tion , or of specifie laints only, so state and identiy . - .
.tahca par?ir;.z. g;?sessp gf agﬁn?x‘:o:rs c-crg;ns?cag;m:iny{s t: bse dismissed. i ' - F’Iamtlﬁl Pe’rﬁuoner Defend.ant/F‘{espondent
: . : . - [ Cross-complainant _ : o
2, TO THE GLERK: Corisent to the above dismissal is hereby given.**
Date: }
(TYPE OR PRINTNAME OF [ ] ATToRNEY [_] PARTY WITHOUT ATTORNEY) ' EIGNATORE)"
*Ifa cr?_s‘s-complamt——-or Response (Family LTW) seeéqng affi (;ma;!ve " "Aftorney or party without attorney for: ' .
refief—Iis on fils, the aftomey for cioss-complainant (respondent) must .
. sign this consent if requtredyby Code of Clvﬁ Procedure Zechon 881 [:] Plamtlff/P etlﬂoner DefEUdanyRESpondenl,(
or@) . . [_]Cross-complainant "
{To be-completed by tlerk)
3. [ Dismissal entsred as requested on (dats): )
4. [__] pismissal entered orr (date): as t6 only (name):
5. [___] Dismissanot entered as requested for the following reasons (specify):
6. [ | a Attoney or party without attomey notffied on (date):
: h. Attomney or party without attorney not notified. Filing party failed to provide
a copy to conform [:j means fo retum conformed capy
Date: A : ' _ Clerk,by _. | , Deputy
Eor AGSHIET By TR : TCMIPic ‘,
Jucicial Counel of Calfforpia " REQUEST FOR DISMISSAL’ Callfomia Rilos of Goris, pilis 983 1258

982(a)(5) [Rev. January 1, 1997} 2 5 4 0 TMNI2005\020208000302663.doc



EXHIBIT A-2

Agpril 15, 2005

VIA FEDERAT EXPRESS

Mr. Jetemy T, Jackson, Case Manager
American Arbitration Association

. 1750 Two Galleria Tower
-, 13455 Noel Road

. Dallas, TX 75240

Re: Cltv and County of San Francisco v. Turlock Irngaﬁon D1stnct
Case No. 71-198-00547-01

Dear Mr. J. ackson;‘ ,

* This letter is to notify you that Claimant City and County of San Francisco (the.
"City"), through its duly authorized undersigned counsel, hereby dismisses the abeve-referenced -

proceeding with prejudice. Please provide written confirmation of the City's dismissal and that
the American Arb1trat10n Assoc1at10n has closed its file i in this matter. .

‘ ' Very TrﬂlyYours;

DENNIS 7. HERRERA
City Attomey

By
Donn W. Furman

cc: . ~ Roger Masuda
General Counsel
Turlock brrigation District

4/8/2005

" .8:15:56 AM
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EXHIBIT B

" Aprl 15,2005

M. Donn W. Furman
Députy City Attorney -
Office of the City Attomey

Fox Plaza

- 1390 Market Street, Su1te 250
' San Franc1sco Cahforma 94102-5408

Dear Donn:

Re:  Mutual Release Agreement~between._’furlock Trrigation District and
the City and County of San Francisco dated April 15, 2005

Tn accordance with Section 6 of the above-refersnced Mutual Release Agreement,
Turlock Irrigation District hereby withdraws its notices of dispute and terminates, with prejudlce
all such proceedmgs with regard thersto, as to the following matters:

1.

The Notice Im’namng Dispute Pursuant to Section 23 of the Long Term Power
Sales Agreement Between the City and County of San Francisco and the Turlock
Trrigation District ("LTPSA"), dated July 24, 2001, relating to disputes as to (1)

. whether San Francisco has been preciuded ‘from substantially realizing the benefit
‘of the LTPSA by an action designated in Section 25.3 of the LTPSA and (2)

whether the provisions of Sec’uon 23 or Section 25 of the LTPSA. govern the
resoluhon of dlspute . )

. The Notices of Billing Dispute pursuant to Seg:tioﬂ 17 of the LTPSA rélating 'to‘

invoices for August through November 2001, September through November
2002, and August through December, 2003, as described in letters to Patncla E.

' Martel and/ or Marla Jurosek signed by Larry Weis,

T3, The Notxce Tnitiating Dispute Pursuant to Section 17 of the LTPSA reldtingtoa’
dlspute arising out of energy and capacity charges in the Febmary 2004 invoice.

4/8/2005

8:15:56 AM
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If you have any questions regarding the fof_egoing, please contaét me at your sarlieét
convenience. ST ' o

Sincerely,”

" Roger Masuda
" General Counsel

 4/8/2005
8:15:56 AM
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APPENDIZX F

QUARTERTY ‘RECONCILIATTION OF AVATLABLE ENERGY

1. -~ PURPOSE AND- INTENT

. The purp'o'se -of this- Appendix F is to provide the Parties

- w:Lth an :Lndependent neans of’ mon:.tor:.ng energy ava:.lable from

) Pro:] ect from time to. tlme and to prov:Lde an exclusive remedy for

the over schedul:.ng or under SChedul:Lng of City Munlc:Lpal Energy

- that may occur desp:.te d:.llgent and good faith efforts by City
- ko pred:.ct end schedule Ave:.lable Energy,w:tth rea_sonable.h

accuracy .

. 2. DEFINED TEEMS o - '

Whenever used in thls Appendix. F, terms :Lnlt:l.ally
capitalized shall have.- the meanings.- set forth below and lf not
defined hete:t_n shall have the meanlngs ascrlbed to them in
éeqtiqn' 4 of the A-greeinent . In el'l' ‘cases the '-singul‘ar. ot a term‘

shall include the plural and the plural shall include the -

singular.

2. 1 AR _or Actual Avallable Energy The . amount .of energy
that is nlnety e:.ght percent (98%) of the dlfference between
Pro:}ect Energy actually generated during a half-—hour in the '

period of determlnatlon -and C:Lty Mun:x.cn.pal Energy ‘used in the

' .same half-hom; as determined by City in -accordance with ‘the

terms of its agreement with ,i‘t's' Scheduling Representative, all

such hal.f—h'ours'summed-~ over the period of 'detemination,
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‘quarter of a calendar year, or (:L:.) the Class 1. Energy Rate if ' b

provided,' however, that if the amount of energy resulting from
the foregoing is less than zero in any half-hour then the value )

for that half-hour shall be zero.

2.2 Average Dow Jones NP—lS Electricity Price Index: ‘the

smtple average of the Dow Jones NP 15 Electricity Brice On—Peak

.or Off- Peak Index in effect for all the appl:,cable hours {On~

‘ Peaktﬁours oxr Of£f-Peak Hours) in the calendar year ‘quarter,

excluding the ‘hours of certain Aétive Days pursuant to Section

3.2,

2.3 'Cbn'tract' Rate:. Either (i) the sim"pl‘e average of the
Excess Energy Rate :Ln effect for all the applicable hours -(On- )
Peak Hours o Off Peak Hours) in -the - calendar year .guarter, .
excludlng ’ehe hours of c:erta:.n Active Days pursuant .to, Sectlon

3 2, if the per::.od of determination .is the Ffirst or second

th'e period.of determination is the third or fourth quaht’éer of a

' caleéndar year.

2.4 Overscheduled Ava:.lable Energ'y The amount of energy

determ:.ned by City pursuant to Sectlon 3 3{a) hereof.

!

2.5 SE or Schec‘iuled Ava:.lable Energy The amount of

energy that is n:.nety—~elght ‘percent (989‘) of the diffe:éence
between Pro; ect” Energy in-a half-hour in the- perlod of ' i.
determ:.natlon and C;Lty Munlcn.pal Energy :Ln the same half——hour as
set forth . on .the. Fmal Schedule C:.ty submlts to ltS Schedul:.ng
Representatlve, all such half—hours summed over the period of
determ:.nat:.on, prov:.ded however, that if the amount of energy
resulting from the foregoing is less than zero in any half- hour,

then the value for that half-hour, shall be zero.

2
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2.6 Unde.rsche&uled' 'Available.Energy: The amount of energy

determined by City pursuant to Section 3.3'(b) hereof

3. DETERMINATION OF OVERSCHEDULED OR UNDERSCHEDULED AVATLABLE
' ENERGY ' ‘

3. At the end of the calendar year gquarter commencing on’

" January 1, 2008 and at the end of each calendar year qﬁarter-'

thereefter during the remaining term of this Agreement, . City

‘shall detexmiﬂe, separately fc‘f the On-Peak Hours and for tﬁe a

Off-Peak Hours, both the Overscheduled Availdble Fnergy: and -
Uﬁderéchedﬁ).ed Available Energy in the manner set forth herein
below. '

3.2 City shall determine for each half-hour the di_ffei”_'e'nce

'b'etwe‘en Scheduled Available. Energy and Actual Aveilabie Energy.
-Such differences shall ‘be’ summed for all On-Peak Hours and shall
jbe summed separately for all Off Peak Hours during a’ calendar
- year quarter (“Quarter On—Peak leference" and “Quarter Off Paak

v]jifference" respectlvely) , provided however, - ‘that in mak:.ng the

foregoing determ:.natlon City Shall exclude any-Active Day on
whn_ch {2} e:.ther the Schedullng Representatlve or the Control
Area Operator experlences a gystem emergency that affects the

meter:.ng or dellvery of Available Energy or City Mum_c:.pal

..'Energy, or (b) Uncontrolla.ble Forces affect ‘City’'s ab:.llty to

generate or deliver Scheduled Avallable Energy, or. (c)y a
determlnatlon was made by City, in its sole judgment and
dlscretz.on, that gene;atlng, supplying or del:.v_erlng Project .
Energy or continuing the supply 'o:; delivery of such energy would

adversely impact C‘:‘.ty'.s ability either to provide water’ scpply

3
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- 0r to meet applicable standards of water quality followed or

established by.City.

3.3 If the absolute value of either the- Quarter On—‘Peak

D:Lfference or Quarter Off Peak Dn.fference or both determlned

' pursuant to, Sectlon 3.2 hereof - ig greater than 7.5 MW mult:.plled
‘by, respect:.vely, the number of. the On-Peak Hours or the Off-

.Peak I—Iours not excluded pursuant to Section 3. 2. hereof of the

appllcable calendar year quarter, then C:.ty ‘shall . determlne
separately for the vOn—Pea.k Hours and for the.off—Peak Hours (a). -

* for-a positive Quarter On-Peak Difference or positive-Quarter
. Off-Peak leferem:e, Overscheduled Ava:.lable Energy to be the
- amount of energy, expressed lIl MWh by WhJ_Ch the product ‘of

. lTurlock’s Allocat:.on t:.mes the Quarter On-Peak D:Lfference and

'separately, the product of ’I'urlock’s Allocatn.on t:.mes the -

Quarter OLf-Peak Difference exceeds the prorduct of- Turlock'

) .Allocat:.on times 7.5 MW multiplied. by the. nunber of. On—-Peak

Hours - or.the number, of Off-Peak Hours, -re.spect:.vely, in ‘the’

.deterndnat.ion neriod for the.Active Days not excluded pursuant

to Section 3.2 hereof during the calendar vear ‘quarter: of

‘determ:l.natlon (“On—Peak Overscheduled Energy” and “Off- Peak

Overscheduled Energy" respectlvely), and (b) for a negative

'Quarter On—-Pea.k. D:.fference or neg'at:l.ve Quarter Off Peak
‘D:Lfference, Underscheduled Avallable Energy to be the amount of

energy, expressed in MWh by which -the absolute value of the
product of Turlock's Allocat:x.on times the Quarter OnvPeak

© Difference and separately, the absolute value of the product of

’ f'I‘urlock‘s Allocat:.on times the Quarter Of£- Peak D:Lfference

exceeads the product of Turlock’s Allocatlon times. 7 5 MW
mult:.plled by the number of On~Peak Hours.or .the number .of Off-
Peak Hours, respectively, in- the determlnatlon period for the

Active . Days not egcc’luded pursuant to Section 3.2 hereof during

4
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the calendar year quarter of determination (“On-Peak

Underscheduled Energy” and “Off-Peak Underscheduled Energy”,

respectlvely)

3.4 City shall provide Turlock’ with its determn.nat:.on of

, Overscheduled Avallable Energy and Underscheduled Available

Energy on or before the day that :Ls nlnety (90) davs after the

lagt day of. calendar year quarter for which the detem:_natlon

was made or.-as soon thereafter ag 1is poss:.ble, and together with

such determination C:Lty shall not:.fy Turlock of the remedy City

elects pursuant to . .Section 4 hereof

!

4, ELECTION AND EXCLUSIVE REMEDY °

4.1 In the eveni;' .City"~determinee 'that:'-Overscheduled»
Available Energy'resulted in -a calendar year quarter, for the
On-'.-Peak' Hours or t'h'e' bff—]?eak ‘Hours hor bé’ch then',' as Ci{:'y may
elect, Turlock shall (a) make a payment “Eo Clty in an amount

equal to the On—Peak Overscheduled Avallable Energy and Off Peak

.Overscheduled Available- Energy mu]_tlplz.ed in each case by the

greater of (1) zero. or (ii) ‘the following difference: ‘the

- applicable Average Dow Jones NP-15 Electricity Price Index minus- -

the applicable Contract Rate, within a perﬁ'.od of sixty; (60) days

of rece:.pt of City’s determlnatlon, or .(b) 'make a sale to City,

-at the applicable Contract Rate, of the On-Peak Overscheduled

Available. Energy and: Off Raak Overscheduled Available Energy, as
scheduled by Turlock dur:_ng the same calendar year quarter in
the year follow:_ng the calendar year guarter in. which the

determination was made, prov:_ded that On-Peak. Overscheduled

“Available Energy will ‘be returned durlng the Oon- Peak Hours of

such quarter.
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1 4.2 1In the event City de’cerminee that Underscheduled ~
2 Availdble Energy resulted in a calendar fear quarter, for the i
3 On-Peak Hours or ‘eﬁe Off-Peak Hours or boﬁh,c then, as City may
4  elect, City eﬁall (a) make a 'payment.: to ‘I‘url'dckgin an .amount
5 -equal to-the 01'1—~Pe.‘ak Unaerscheduled Available ﬁriergy and Off-
6 - Peaak Underscheduled Available Energy~nmltip_3.ied ;'.n each case by
7 the greater of (1) =mero or (ii 1) the'followirlg difference: the
.8 appllcable Average Dow Jones ‘NP~ 15 Firm Energy Index mlnus the
g . appl:.cable Contract Rate, within a per:.od of s:.xty (60) days of .-
ilO dellvery to Turlock of City's detemmatlon, or (b) make a eale
,il - to Turlock at the appl:.cable Contract Rate, of the On-Peak
12 Underscheduled Avallable Energy and Qff-Peak Underscheduled
13 Ava:.lable Energy, as scheduled by C:Lty during the same calendar
14 .year quarter in the year follow:.ng the calendar year quarter 3.n‘
15 . which the determ:.natlon was made,’ prov:.ded ’chat On- Peak
. 16 Underscheduled Available Energy will ‘be returned during the On-—
_r_r_J.j____P_egk‘I'I_qgrs m quarter. : ) - F————
18 | T ——
.19 4.3 ‘I‘he remedles prov:_ded for. in Sect:r_on 4. 2 hereof are
'.20 ‘Turlock’s exclu:sn.ve remedles and- are :.n lleu of any other :remedy ‘
21. ‘ Turlock may cla:Lm iz due tp it under the terms of the Agreement
22 ar:\.s:z_ng from oxr relatlng to City’'s determ:.natlon of Progect
: 23 . Energy or Ava:.lable Energy during any per:.cd of detemlnatn.on.
20 . - | , .
‘ 2'5 ‘ ‘4,4 . The Part:Les intend and agree that noth:.ng
26 herein shall be used to retroactively affect or adjust '
27 City’s det'emnat:uonv.of. Excess E_nergy under Section 7.5 or
28 Section.7.6 of .the Ag'ree;ment, . or ‘I‘rﬁ_e—-Up_:Energy .under
29

~.Section 7.7 of the"Agreement..'
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GRIFFITH & NIASUDA

PROFESSIONAL LAW CORPORATIO\I

Roger K. Masuda \ @ 517 Bast Olive Street . © Monterey Bay Office
?Z;: ei Ag:natz %Q% Turlock, California 95380 321;(93 Nﬁﬁgﬁ"; )
.- Galileo Morales ?\ (209) 667-5501 ‘Marina, California 93933
Faz (209) 667-8176 (831) 601-1406

W Coburn Cook, 1892-1953 Qg% % } .
Lin H. Griffith, retired Q‘& www.calwaterlaw.com rmasuda@calwaterlaw.com

¥§¢Q

M. Donn W. Furman, Deputy City Attorney
Office of the City Attorney

Fox Plaza, 1390 Market Street, Suite 250
San Franc1sco California 94102-5408

April 15, 2005

‘Re:  Mutual Rélease Agreement between Turlock IrrigatLon Dlstnct and the Cl‘ty and Coun’ry
of San Francisco dated Apnl 15,2005

Dear Donn

' In accordance w1th Section 6 of the above—referenced Mutual Release Agreement
" Turlock Irrigation District hereby withdratws its notices of dlspute and tenmnates with prejudlce
.- all such proceedings. with regard thereto, as to the following matters B

1. The Notice Imtlatmg Dispute Pursuantto Section 23 of the Long Term PowerSales .
Agreement Between the City and County of San Francisco and the Turlock Irrigation District
("LTPSA™), dated July 24, 2001, relating to disputes as to (1) whether San Francisco has been .
precluded from substantially realizing the benefit of the LTPSA by an action designated in '
Section 25.3 of the LTPSA and (2) whether the provisions of Section 23 or Section.25 of the
LTPSA govern the resolunon of dispute.

2. The Notices of Billing Dispute pursuant to Section 17 of the LTPSA relating to
- invoices for August through November 2001, September through November 2002, and August -

through December, 2003, as described in-letters to Patricia B, Martel and/or Marla Jurosek -
signed by Larry Weis.

3. The Notice Initiating Dispute Pursuant to Section 17 of the LTPSA relating toa
dispute ansmg out of energy and capacity charges in the February 2004 invoice.

If you. have any questions regardmg the foregomg, please contact me’ at your earliest -
convenience.

Smoerely,
ot oy ] . a&-\
RECEVED 7 TS, V‘?Mw
Ai"f% 1S o : Roger K. Masuda
) .~ General Counsel "
?"i vﬁlﬁ m : Turlock Irrigation District
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HETCH HETCHY RESERVOIR SITE

HEARING BEFORE THE COMMITTEE ON PUBLIC LANDS
UNITED STATES SENATE SIXTY-THIRD CONGRESS
FIRST SESSION ON H. R. 7207

AN ACT GRANTING TO THE CITY AND COUNTY OF SAN FRANCISCO
CERTAIN RIGHTS OF WAY IN, OVER, AND THROUGH CERTAIN
PUBLIC LANDS, THE YOSEMITE NATIONAL PARK, AND
STANISLAUS NATIONAL FOREST, AND CERTAIN LANDS
IN THE YOSEMITE NATIONAL PARK, THE STANISLAUS
NATIONAL FOREST, AND THE PUBLIC
LANDS IN THE STATE OF CALIFORNIA,

AND FOR OTHER PURPOSES
WASHINGTON
GOVERNMENT PRINTING OFFICE
1913

.525A5
1913d

Section 9 (1): That the said grantee shall, upon request, sell or supply to said irrigation districts,
and also to the municipalities within either or both said irrigation districts, for the use of any
land owner or owners therein for pumping subsurface water for drainage or irrigation, or for
the actual municipal public purposes of said municipalities (which purposes shall not include
sale to private persons or corporations) any excess of electrical energy which may be
generated, and which may be so beneficially used by said irrigation districts or municipalities,
when any such excess of electric energy may.not be required for pumping the water supply for
said grantee and for the actual municipal public purposes of the said grantee (which purposes
shall not include sale to private persons or corporations) at such price as will actually reimburse
the said grantee for developing and maintaining and transmitting the surplus electrical energy
thus sold; and no power plant shall be interposed on the line of the conduit except by the said
grantee, or the lessee, as hereinafter provided, and.for the purposes and within the limitations
in the conditions set forth therein:

Provided, That said grantee shall satisfy the needs of the landowners in said irrigation districts
for pumping subsurface water for drainage or irrigation, and the needs of the municipalities
within such irrigation districts for actual municipal public purposes, after which it may dispose
of any excess electrical energy for commercial purposes.
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525 Golden Gate Avenue, 13th Fioor

S a n Fra ﬂClSCO San Francisco,, CA 84102
e ' T 415.554.3155

Water Fower Sewer : F 415.554.3161

Services of the San Francisco Public Utilities Commission TrY 415.554.347

TO: Angela Calvillo, Clerk of the Board

FROM: Grace Kay, Policy and Government Affairs

DATE: May 27, 2016

SUBJECT: Second Extension Agreement - Long Term Power Sales —
‘ Turlock Irrigation District

Attached please find an original and one copy of a proposed resolution
approving a Second Extension Agreement between the City and County of Sanf <o S
Francisco, acting by and through its Public Utilities Commission, and the
Turlock Irrigation District, to extend the term of the existing Long Term Power

Sales Agreement to the earlier of the approval of a replacement agreement by

both parties, or June 30, 2017.

The following is a list of accompanying documents (2 sets):
Board of Supervisors Resolution
Raker Act Section 9(l)
SFPUC Resolution No. 05-0055
Amended and Restated Long Term Power Sales Agreement (Apr 2005)
SFPUC Resolution No. 15-0100
Extension Agreement (2015)
BOS Resolution No. 227-15
- SFPUC Resolution No. 16-0102
Second Extension Agreement

CoOoNDOTA N~

Please contact Grace Kay at 554-0758 if you need any additional information
on these items. '

Edwin M. Lee
Mayor

Francesca Vieter
President

Anson Moran
Vice President

Ann Moller Caen
Commissioner

Vince Courtney
Commissioner

lke Kwon
Commissioner

Harlan L. Kelly, Jv
General Mana
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Budget & Finance Sub-Committee
ltems 9 and 10 |

Modesto and Turlock Irrigation Districts
Second Extension Agreements
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June 29, 2016
Manuel Ramirez, Power Enterprise
- San Francisco Public Utilities Commission
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(%E) water  Background

Sewer

e 1913 Raker Act

 Obligates CCSF to sell or supply excess Hetch Hetchy electrical
| power, upon request, to MID and TID for their mummpal public
purpose and irrigation pumping needs, -

* Rates set to reimburse Hetchy for the cost of developing,
~ maintaining and transmlttlng the surplus electrical energy

» Modesto Irrlgatlon District Long Term Energy
Sales Agreement, approved by BoS in 2007

* Turlock Irrigation District Long Term Power Sales
Agreement, approved by BoS in 2004

* Both agreements expired June 30, 2015
* BoS approved 1-year extension June 2015



San Francisco

@ water  Negotiations Continue

/ Sewer

e Qutstanding Issues:

e Districts proposed new transmission options
e Requires three-way discussions
e Requires additional analysis

e Rate methodology

e Rates should recover fixed transmission costs regardiess of how
much power is supplied

e Power rate to reflect adopted capital improvements | |
* Revise how and when Hetch Hetchy power is made available
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