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AMENDED IN COMMITTEE
6/29/16
FILE NO. 160718 ORDINANCE NO.

[Park Code - Accept and Expend - Francisco Park Conservancy - $25,000,000 Plus $150,000
Per Year Plus Future Gifts - New Park at Francisco Reservoir Site]

Ordinance authorizing the Recreation and Park Department (RPD) to enter into an
agreement with the Francisco Park Conservancy (FPC) regarding the funding and
steWardship of a new park on the Francisco Reservoir Site, located between Hyde and
Larkin Streets south of Bay Street, and on the 0.96 acre parcel located immediately
adjacent fo and south of the Francisco Reservoir Site; authorizing RPD to accept and
expend an in-kind grant from the FPC of approximately $25,000,000 in construction
services for the new park, and annual cash grants from the FPC anticipated to be
approximately $150,000 each year for future maintenance of the new park; authorizing
RPD to accept and expend future grants and gifts from the FPC for additional
improvements at the new park; and amending the Park Code to list the new park as a

park where no alcoholic beverages may be consumed.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in szngle-underlzne ztalzcs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strkethrough-AraHent.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ofdained by the People of the City and County of San Francisco:

Section 1. Purpose and Findings.
(@) The Francisco Reservoir Site is a parcel of approximately 3.29 acres located
between Hyde and Larkin Streets south of Bay Street. In Septembef 2014, the San Francisco

Public Utilities Commission (PUC) transferred possession of and agreed to conditi-onaily

Supervisor Farrell
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transfer jurisdiction over the site to the Recreation and Park Department (RPD) for a public
park in return for the RPD paying the PUC $9,900,000 plus interest over 12 years. |

(b) In addition, independent of that transaction, the RPD has jurisdiction over a parcel
of approximately 0.96 acres (the “Adjacent Parcel”) that is located immediately adjacent to the
south of the Francisco Reservoir Site. Together, the Francisco Reservoir Site and the
Adjacent Parcel constitute the real property that will become the new park that is the subject
of this ordinance. A map depicting the Francisco Reservoir Site and the Adjacent Parcel is on
file with the Clerk of the Board of Supervisors in File No. 160718.

(c) The Francisco Park Project, a working group of neighborhood residents, held a
series of community meetings from 2011 through 2014 to develop a preliminary design plan
for the proposed new park, and developed a financing strategy to construct the new park A
based on a preliminary design plan. In 2014, members of the Francisco Park Project formed
the Francisco Park Conservancy (FPC) as a California nonprofit public benefit corporation
with tax-exempt status under séction 501(c)(3) of the Internal Revenue Code. The FPC’s
purpose is to fund, administer, and oversee the design and construction of the new park, to
fund maintenance of the new park in cooperation with the RPD, and to monitor and support
the ongoing maintenance and operation of the new park.

(d) The RPD intends to enter into an agreement with FPC for a duration of up to 50
years regarding the funding and stewardship of the new park, and intends to accept from
FPC, and expend, an in-kind grant of approximately $25 million in construction services for
the new park, which services shall include all labor, materials, management, and oversight
services necessary for the completion of the design and construction of the new park; annual
cash grants of approximately $150,000 each year for future maintenance of the new park; and
future gifts and grants for additional improvements at the new park. The terms and conditions

of the agreement and proposed grants are detailed in the agreement between the City and

Supervisor Farrell
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County of San Francisco and the FPC, on file with the Clerk of the Board of Supervisors in

File No. 160718, and incorporated herein by reference. On June 16, 2016, the Recreation

-and Park Commission recommended that the Board approve the agreement and the

proposed grants. |

(e) The FPC and the RPD intend that the new park be listed in Park Code Section 4.10
as a park where alcohol may not be consumed. On June 16, 2016, the Recreation and Park
Commission recommended that the Board amend Park Code section 4.10 to list the new park
as a park where alcohol may not be consumed.

(f) The FPC and the RPD intend to achieve high environmental standards by |
minimizing the use of potable water for irrigation and by creating a healthy bio-diverse habitat
for desired wildlife at the new park. The creation of the new park, with the provision of
maintenance of this new park into the future, utilizing private funds, is the best and most
beneficial use of the Francisco Reservoir Site and Adjacent Parcel, will further the RPD’s goal

to maintain and develop more open space in the City, is in the best interests of the community

-and the City, and wiil serve an important recreational purpose.

Section 2. Authorizations.

(a) The Board of Supervisors hereby authorizes the RPD to enter into the proposed
agreement with the F PC' for the funding and stewardship of a new park on the Francisco
Reservoir Site and on the Adjacent Parcel. The agreement is on file with the Clerk of the
Board of Sup'ervisors in File No. 160718, and is incorporated herein by reference. The RPD
General Manager is hereby authorized to sign the agreement on behalf of the City and County
of San Francisco.

’(b) By authorizing the RPD to enter into the agreement referenced in subsection (a),

the Board of Supervisors is, among other things, authorizing the RPD General Manager to '

Supervisor Farrell
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accept from the FPC and expend an in-kind grant of approximately $25 million in construction
services for the new park, and annual cash grants of approximately $150,000 each year for up
to 50 yeafs for future maintenance of the new park. -

(c) Notwithstgnding the provisions of Administrative Code Section 10.170-1, the Board
of Supervisors further authorizes the RPD General Manager to accept from the FPC and
expend future gifts and grants for possible additional improvements at the new park, as
generally contemplated in the agreement referenced in subsection (a),_except that any future
gifts or grants of $100,000 or more that result in new costs to the City, including costs for
public outreach, project management, or environmental review, shall require Board of
Supervisors approval by resolution. ‘

Section 3. The Pérk Code is hereby amended by revising Section 4.10 to read as
follows: |
SEC. 4.10. ALCOHOLIC BEVERAGES.

(a) Except as provided in Subsection 4.10(b), no person shall consume alcoholic
beverages of any kind in any building, children's areas, swimming pool, restroom, or any of
the following parks or portions of parks: |

Excelsior Playground;

the new park to be located on the Francisco Reservoir Site, located between Hyde and

Larkin Streets south of Bay Street , and on the 0.96 acre parcel located immediately adjacent to and

south of the Francisco Reservoir Site;

Franklin Square;

* 0% * *

Supervisor Farréll
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Section 4. Substitution Of Park Name in Park Code..

(a) The park described in the agreement approved by th'is ordinance has not yet been
designed or officially named. Accordingly, this ordinance, including the amendment to Park
Code Section 4.10(a), refers to the park based on its geographic description in the agreement,
as the new park to be constructed on the Francisco Reservoir Site, located between Hyde and
Larkin Streets south of Bay Street, and on the 0.96 acre parcel located immediately adjacent
to and south of the Francisco Reservoir Site.

(b) If the Board of Supervisors or the Recreation and Park Commission provide an .
official name for the new park, then the RPD shall notify the City Attorney’s Office in writing of
the official name. Upon receiving such notice, the City Attorney’s Office éhall cause that
official name to be inserted into Park Code Section 4.10(a) in correct alphabetical sequence,
in lieu of the geographic descripﬁon for the park in Section 4.10(a), which geographic

description shall be deleted.

Section 5. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the.Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board
of Supervisors overrides the Mayor's veto of the ordinance.

I |
i
/I
1
/1
I
/I

Supervisor Farrell .
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Section 6. Scope of Ordinance. Except as stated in Section 4(b) of this ordinance, in
enacting this ordinance, the Board of Supervisors intends to amend only those' words,
phrases, paragraphs, subsections, sections, articles, numbers, punctuation marks, charts,
diagrams, or any other constituent parts of the Municipal Code that are explicitly shown in this
ordinance as additions, deletions, Board amendhent additions, and Board-amendment

deletions in accordance with the “Note” that appears under the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By: f\\\ ch'\_%\ e

MAKU PRADHAN
Deputy City Attorney
n:\govern\as2016\9690374\01117382.docx

Supervisor Farrelf
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AMENDED IN COMMITTEL
6/29/16
FILE NO. 160718

LEGISLATIVE DIGEST

[Park Code - Accept and Expend - Francisco Park Conservancy - $25,000,000 Plus $150,000
Per Year Plus Future Gifts - New Park at Francisco Reservoir Site]

Ordinance authorizing the Recreation and Park Department (RPD) to enter into an
agreement with the Francisco Park Conservancy (FPC) regarding the funding and
stewardship of a new park on the Francisco Reservoir Site, located between Hyde and
Larkin Streets south of Bay Street, and on the 0.96 acre parcel located immediately
adjacent to and south of the Francisco Reservoir Site; authorizing RPD to accept and
expend an in-kind grant from the FPC of approximately $25,000,000 in construction
services for the new park, and annual cash grants from the FPC anticipated to be
approximately $150,000 each year for future maintenance of the new park; authorizing
RPD to accept and expend future grants and gifts from the FPC for additional
improvements at the new park; and amending the Park Code to I|st the new park asa
*park where no alcoholic beverages may be‘consumed." o

Backaround Information

The Recreation and Park Department (RPD) has proposed a multi-year agreement with the
Francisco Park Conservancy (FPC), an independent non-profit, for the funding and
stewardship of a new park. The FPC would grant the City approximately $25 million in in-kind
construction services for the new park; annual cash grants of approximately $150,000 each
year for maintenance of the new park; and possible gifts or grants of additional improvements
at the new park in the future.

Accept and Expend

Existing law requires the Board of Supervisors to approve the acceptance and expenditure of
all grants in the amount of $100,000 or more, and all gifts in the amount of $10,000 or more.
Admin. Code §§ 10.170-1(b), 10.100-305(b). The proposed ordinance would give the RPD
General Manager authority to accept and expend future gifts and grants from the FPC for
possible additional improvements at the new park.

In addition, the ordinance would constitute the Board of Supervisor’s approval of the RPD
entering into a multi-year agreement to accept and expend the FPC’s grant of in-kind
construction services and annual cash grants for the new park.

Park Code

The proposed ordinance would amend Park Code section 4.10 to place the new park on the
list of City parks where alcohol shall not be consumed.

n:\govern\as2016\9690374\01114463.docx
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BUDGET AND FINANCE SUB-COMMITTEE MEETING ‘ ’ JUNE 29, 2016

Item 1 Department:
File 16-0718 Recreation and Park Department

Legislative Objectives
e The proposed ordinance would authorize the Recreation and Park Department to enter
into an agreement with the Francisco Park Conservancy to accept from the Francisco Park
Conservancy (1) $25,000,000 in construction and related services for the new Francisco
Park, and (2) annual cash grants of approximately $150,000 per year for future park
maintenance.

, Key Points

e The Board of Supervisors approved the jurisdictional transfer of the Francisco Reservoir
from the San Francisco Public Utilities Commission to the Recreation and Park
Department in 2014. The Francisco Park Conservancy will contribute $25 million in
construction and related services to develop the new Francisco Park and approximately
$150,000 per year to pay the Recreation and Park Department’s costs for one full-time
dedicated gardener and custodial staffing.

Fiscal Impact )

1 o The City’s estimated costs under the proposed agreement are $250,000 for environmental
review and $180,000 for a Recreation and Park Department project manager to oversee
the project, totaling $430,000 in General Fund costs. According to the Recreation and Park
Department Director of Partnerships, the Department has received a commitment for
funding in the amount of $430,000 to be added to the Recreation and Park Department’s
FY 2016-17 budget through the Board of Supervisors budget review and re-appropriation
process. } '

‘Policy Consideration ‘

e The proposed ordinance provides for the Recreation and Park Department to accept future
gifts from the Francisco Park Conservancy without further Board of Supervisors approval.
The Francisco Park Conservancy plans to provide future gifts as private funding becomes
available for other park amenities, such as a children’s playground. However, because
future gifts could result in new costs to the City, the Budget and Legislative Analyst
recommends revising the proposed ordinance to require Board of Supervisors approval of
any future gift from the Francisco Park Conservancy of $100,000 or more if the gift results
in new City costs for public outreach, project management, environmental review, or other
costs.

Recommendations

| Amend the proposed ordinance to require Board of Supervisors approval of the
acceptance of any future gift from the Francisco Park Conservancy of $100,000 or more if
the gift results in new City costs for public outreach, project management, environmental
review, or other costs.

e Approve proposed ordinance, as amended, subject to the Board of Supervisors
appropriating an additional $430,000 in the Recreation and Park Department’s FY 2016-17
budget through the Board of Supervisors budget review and re-appropriation process.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE SUB-COMMITTEE MIEETING JUNE 29, 2016

MANDATE STATEMENT

Administrative Code Section 10.100-305 creates category eight funds or accounts for the
purpose of accepting any gift of cash or goods. The acceptance of any gift of cash or goods
greater than $10,000 in value requires Board of Supervisors approval.

According to Administrative Code Section 10.100-1 a category eight fund (1) automatically
appropriates expenditures consistent with the purpose and use of the fund, subject to
authorization by the department head; (2) accumulates interest; and (3) carries forward
unexpended fund balances.

BACKGROUND

The Francisco Reservoir is a 3.29 acre site located at 2445 Hyde Street in the Russian Hill
neighborhood. The Board of Supervisors approved the jurisdictional transfer of the Francisco
Reservoir from the San Francisco Public Utilities Commission (SFPUC) to the Recreation and
Park Department in July 2014 (File 14-0782). The Recreation and Park Department and SFPUC
entered into a Memorandum of Understanding (MOU) for the jurisdictional transfer of the
Francisco Reservoir, in which the Recreation and Park Department would make payments to
SFPUC from the Open Space Acquisition Fund totaling an estimated $10,669,725 over 12 years. .

The Recreation and Park Department combined the Francisco Reservoir with the adjacent 0.96
acre Russian Hill Open Space for the purpose of creating a new park at the location as shown in
the Figure below.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 29, 2016

DETAILS OF PROPOSED LEGISLATION

The proposed ordinance would authorize the Recreation and Park Department to enter into an
agreement with theé Francisco Park Conservancy’ to accept from the Francisco Park
Conservancy (1) $25,000,000 in construction and related services for the new Francisco Park,
and (2) annual cash grants of approximately $150,000 per year for future park maintenance.
The proposed ordinance authorizes the Recreation and Park Department to accept and expend
future grants and gifts from the Francisco Park Conservancy for possible additional
improvements at the new Francisco Park without further Board of Supervisors approval.

The proposed ordinance also amends the Park Code to prohibit consumption of alcoholic
beverages in Francisco Park.

Agreement between the Francisco Park Conservancy and ‘the Recreation and Park
Department

The proposed agreement between the Francisco Park Conservancy and the Recreation and Park
Department is for an initial term of 20 years, with three automatic 10-year extensions, for a
total term of up to 50 years through 2066. Either party may choose to terminate the agreement
at the end of the initial 20-year term or 10-year extensions.

The Francisco Park Conservancy will provide construction and related services to the Recreation
and Park Department for the new Francisco Park with a value up to $25 million, subject to
design approval by the Recreation and Park Commission. The Francisco Park Conservancy will
also provide annual funding of approximately $150,000 per year for future park maintenance.

FISCAL IMPACT

Park Construction

The Francisco Park Conservancy proposes to fund raise for the new park in 2016 to 2019.
During this period, the Recreation and Park Department will conduct public outreach and the
Planning Department will conduct an environmental review. Actual construction of the new
park is expected to occur in 2018 and be completed in 2019.

The Francisco Park Conservancy’s budget of $25,000,000 for the new Francisco Park is shown in
the Table below.

* The Francisco Park Conservancy is a California nonprofit public benefit corporation with tax-exempt status under
section 501(c)(3) of the Internal Revenue Code. -

SAN FRANCISCO BOARD OF SUPERVISORS : BUDGET AND LEGISLATIVE ANALYST




BUDGET AND FINANCE SUB-COMMITTEE MEETING JUNE 29, 2016

Table 1: Park Construction Budget

Task Amount
Design and engineering $2,250,000
Permits and utilities 1,000,000
Construction (including construction contingency) 15,550,000
Project management and administration : 1,325,000
' Subtotal $20,125,000
Program contingency (24 percent) 4,875,000

Total $25,000,000

Park Maintenance

The Recreation and Park Department will be responsible for ongoing park maintenance
according to a landscape management plan developed jointly by the Francisco Park
Conservancy and the Recreation and Park Departmént, The Recreation and Park Department
and Francisco Park Conservancy will also jointly develop an asset management plan for the new
park.. The Francisco Park Conservancy will provide annual funding of approximately $150,000
per year to pay the Department’s costs for one full-time dedicated gardener and a jointly
agreed upon level of custodial staffing.

City Costs

The City’s estimated costs under the proposed agreement are $250,000 for environmental
review and $180,000 for a Recreation and Park Department project manager to oversee the
project, totaling $430,000 in General Fund costs. The Recreation and Park Department
estimates an additional $10,000 per year in City costs for materials and supplies related to park
maintenance. According to Ms. Lisa Bransten, Recreation and Park Department Director of
Partnerships, the Recreation and Park Department has received a commitment for funding in
the amount of $430,000 to be added to the Recreation and Park Department’s FY 2016-17
budget through the Board of Supervisors budget review and re-appropriation process.

Francisco Park Conservancy Fundraising

According to the proposed agreement, the Francisco Park Conservancy will use its best efforts
to raise sufficient funds to design, construct and maintain the new park. The Francisco Park
Conservancy will not begin construction of the new park until the Conservancy has
demonstrated to the Recreation and Park Department that it has all the necessary funds to
complete park construction.

POLICY CONSIDERATION

The proposed ordinance provides for the Recreation and Park Department to accept future gifts
from the Francisco Park Conservancy without further Board of Supervisors approval. According
to Ms. Bransten, the Francisco Park Conservancy plans to provide future gifts as private funding
becomes available for other park amenities, such as a children’s playground. According to Ms.
Bransten, there is a precedent for the Board of Supervisors to authorize the Recreation and
Park Department to accept future gifts for ongoing projects. In 2006 the Board of Supervisors
approved an ordinance to allow the Recreation and Park bepartment to accept future gifts for

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE SUB-COMMITTEE MEEETING JUNE 29, 2016

installation of synthetic turf athletic fields as part of the acceptance of $4.5 million in synthetic
turf athletic fields at Garfield Square and Silver Terrace Playground from the City Fields
Foundation (Flle 06-0255).

However, because future gifts from the Francisco Park Conservancy to the Recrea’uon and Park
Department could result in new costs to the City, the Budget and Legislative Analyst
recommends revising the proposed ordinance to require Board of Supervisors approval of any
future gift from the Francisco Park Conservancy of $100,000 or more if the gift results in new
City costs for public outreach, project management, environmental review, or other costs. This
is consistent with Administrative Code Section 10.170-1 that requires Board of Supervisors
approval of acceptance of funds from a third party in the amount of $100,000 or more.

RECOMMENDATIONS

1 Amend the proposed ordinance to require Board of Supervisors approval of the
acceptance of any future gift from the Francisco Park Conservancy of $100,000 or more
if the gift results in new City costs for public outreach, project management,
environmental review, or other costs. »

2. Approve proposed ordinance, as amended, subject to the Board of Supervisors
appropriating an additional $430,000 in the Recreation and Park Department’s FY 2016-
17 budget through the Board of Supervisors budget review and re-appropriation
process.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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File Number: (60 7/5
(Provided by Clerk of Board of Supervisors)

Grant Ordinance Information Form
(Effective July 2011)

Purpose: Accompanies proposed Board of Superwsors ordinance authorizing a Department to accept and
expend grant funds. .

The following describes the grant referred to in the accompanying resolution:
1. Grant Title: Francisco Reservoir Park Development and Maintenance

2. Department: Recreation and Park Department

w

Contact Person: Lisa Bransten, Director of Partnerships ~ Telephone: 415-831-2704

>

Grant Approval Status (check one):
X] Approvéd by funding agency [1 Not yet approved

5. Amount of Grant Funding Approved or Applied for: More than $25 million including an in-kind grant of
- approximately $25 million, potential additional in-kind grants and annual payments of $150,000 for up to 50
years.

6a. Matching Funds Required: $0
b. Source(s) of matching funds (if applicable): N/A

. a. Grant Source Agency: The Francisco Park Conservancy (FPC)
b. Grant Pass-Through Agency (if applicable): N/A

8. Proposed Grant Project Summary: The Francisco Park Conservancy is partnering with the Recreation and
Park Department support the development and maintenance of a new park at the Francisco Reservorir site.
This is a two part grant — in kind and cash. The in-kind portion will be design, construction, and fees for
development of the park. The cash portion will fund annual maintenance of the park. ‘

9. Grant Project Schedule, as allowed in approval documents, or as proposed:

Start—Date 7116 End Date 7136
\

10a. Amoun‘t budgeted for contractual sewlces $0
b. Will contractual services be put out to bid? No

c. If so, will contract services help to further the goals of the Department’s Local Business Enterpnse (LBE)
requlrements’? N/A

d. Isthis likely"':to be a one-time or ongoing request for contracting out? N/A

11a. Does the budget include indirect costs? [1Yes [X]No
b1. If yes, how much? $ B
b2. How was the amount calculated?
c1. If no, why are indirect costs not included?
[ 1 Not allowed by granting agency [X ] To maximize use of grant funds on direct services

83 | 1



[ ] Other (please explain). '
c2. If no indirect costs are included, what would have been the indirect costs’? $250, OOO

12. Any other significant grant requirements or comments:

**Disability Access Checklist***(Department must forward a copy of all completed Grant Information
Forms to the Mayor’s Office of Disability)

13. This Grant is intended for activities at (check all that apply):

[ ] Existing Site(s) [ ]Existing Structure(s) [ ] Existing Program(s) or Service(s)
[X] Rehabilitated Site(s) [ ]Rehabilitated Structure(s) [ 1 New Program(s) or Service(s)
[X ] New Site(s) [X 1 New Structure(s)

14. The Departmental ADA Coordinator or the Mayor’s Office on Disability have reviewed the proposal and
concluded that the project as proposed will be in compliance with the Americans with Disabilities Act and all
- other Federal, State and local disability rights laws and regulations and will allow the full inclusion of persons
with disabilities. These requirements include, but are not limited to:

1. Having staff trained in how to provide reasonable modifications in policies, practices and procedures;
2. Having auxiliary aids and services available in a timely manner in order to ensure communication access;

3. Ensuring that any service areas and related facilities open to the public are architecturally accessible and
have been inspected and approved by the DPW Access Compliance Officer or the Mayor’s Office on
Disability Compliance Officers.

If such access would be technically infeasible, this is described in the comments section below:

Comments:

All project conceptual plan for renovation and construction drawings will be reviewed and approved by City’s
Disability Access Coordinator for compliance with ADA requirements.

Departmental ADA Coordinator or Mayor’s Office of Disability Reviewer:

Paulina Araica

(Name)

ADA Coordinator for Physical Access, Recreatlon and Park Depar‘cment

(Title)

Date Reviewed: é/ / 7/ / é Mﬂ//%%%

(Signature Requffed)

Department Head or Designee Approval of Grant Information Form:
Philip A. Ginsburg
(Name)-

General Manager, Recreaﬂon and Park Department
(Title)

Date Reviewed: (O/ 9‘ O / } (0

(Signature Fequired)
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Budget
June 17, 2016

Edwin M. Lee, Mayor -

Philip A. Ginsburg, General Manager '

Grant Name: Francisco Park Conservancy, Park

Development and Maintenance— approximately

$30,000,000.00

Budget Category: Amount:

A. Personnel $0.00

B. Fringe $0.00

C. Travel $0.00

D. Equipment $0.00

E. Supplies $0.00

F. Site Elements $0.00

G. Design and Construction Services and Fees Approximately
$25,000,000.00

(in-kind)

I. Indirect Costs $0.00

J. Other (Annual Mainfenance payments for supplies and $150,000.00

personnel for at least 20 years beginning upon completion

of construction)

Grant Amount over 20-year partnership Approximately
$30,000,000.00

¥claren Ladoe in Gelden Gate Park l 501 Stenyan Sreet

San Fraptisco, CA 94117 | PHON

}

E: {415) §35-2700 | WEB: sfrecpark.org
I . . N Try




RECREATION AND PARK COMMISSION
City and County of San Francisco
Resolution No. 1606-009

FRANCISCO PARK

RESOLVED, That this Commission does recommend that the Board of Supervisors: 1)
authorize the Recreation and Park Department ("RPD") to enter into an agreement with the
Francisco Park Conservancy (“FPC”) regarding funding and stewardship of a new park at

_ Francisco Reservoir as amended at the Recreation and Park Commission meeting of

June 16, 2016; 2) accept an in-kind grant of construction services for the new park of
approximately $25 million, and annual cash grants for future maintenance of the new park from
the FPC, and future grants and gifts from the FPC for additional improvements; and 3) amend
the Park Code to list the new park as an alcohol-free park. .

Adopted by the following‘vote:

- Ayes 5
Noes 0
Absent ' 4 1

I hereby certify that the foregoing resolution
was adopted at the Recreation and Park
Commission meeting held on June 16, 2016.

Margaret ,él McArthur, Commission Liaison
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AGREEMENT
Between
SAN FRANCISCO RECREATION & PARK DEPARTMENT
And
FRANCISCO PARK CONSERVANCY

This Agreement (“Agreement”), dated , 2016, is a contract
between the City and County of San Francisco (“City”), acting through the Recreation
and Park Department (“RPD”), and the Francisco Park Conservancy (“FPC"”), a California
nonprofit public benefit corporation. The City and FPC sometimes are each referred to
as a “Party,” and are collectively referred to as the “Parties.” The purpose of this
Agreement is to delineate the responsibilities and rights of each of the Parties
regarding the design, construction, operation and maintenance of a park on the
Francisco Reservoir site and adjacent property in the City and County of San Francisco.

RECITALS

A. Pursuant to a memorandum of understanding between the San Francisco Public
Utilities Commission (“PUC”) and the RPD executed on September 30, 2014
(“Transfer Agreement”), the PUC transferred possession of and agreed to .
conditionally transfer jurisdiction over the former Francisco Reservoir Site (as
depicted in Exhibit ‘A’) (“Francisco Reservoir Site”), located between Hyde and
Larkin Streets south of Bay Street in San Francisco, California, to the RPD for a
public park in return for the RPD paying the PUC $9,900,000 plus interest over
twelve (12) years. Full jurisdictional transfer of the site to the RPD shall occur
after the RPD delivers the final payment to the PUC. The Transfer Agreement
provides that the property will become a public park made possible by the
contributions of private funds for the capital improvements and maintenance of
the park. OnJuly 22, 2014, the Board of Supervisors adopted Resolution No.
284-14 authorizing the transfer of jurisdiction of the Francisco Reservoir Site to
the RPD in accordance with the Transfer Agreement. Bisecting the Francisco
Reservoir Site is a mapped right-of-way under the jurisdiction of the Department
of Public Works. It is understood by both parties that the City will work to
vacate this mapped right-of-way.

B. The RPD already has jurisdiction over a parcel of approximately 0.96 acres (also
depicted in Exhibit ‘A’), located immediately adjacent to and south of the
Francisco Reservoir Site (“Adjacent Parcel”). This parcel will also be a part of
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the new park. Together, the approximafely 3.29-acre Francisco Reservoir Site
and the approximately 0.96-acre Adjacent Parcel are the “Property” subject to
this Agreement.

The Francisco Park Project, a working group of neighborhood residents, held a
series of community meetings from 2011 through 2014 to develop preliminary
design plans for the new park at Francisco Reservoir and present those
preliminary plans to the community for review and comment. The Francisco
Park Finance Committee developed a financing strategy using preliminary cost
estimates to construct the new Park based on the preliminary design plans,
Exhibit B.

On August 22, 2014, members of the Francisco Park Project formed the FPC as a
California nonprofit public benefit corporation. The FPC has tax-exempt status
under Section 501(c)(3) of the Internal Revenue Code. The purpose of the FPCis
to fund, administer and oversee the design and construction of the new park at
Francisco Reservoir, to provide funding for the maintenance of the new park in
cooperation with the RPD, and to monitor and support the on-going
maintenance and operation of the park.

The FPC proposes to give the City an in-kind grant of approximately $25 million
in the form of a new park on the Property, the design of which shall be subject
to the future approval of the Recreation and Park Commission. In addition, the
FPC proposes to provide to the City funds for maintenance by the RPD of the
new park at Francisco Reservoir in the form of annual funding estimated to be
approximately $150,000 per year, increasing annually as provided in this
Agreement.

The City has concluded that the creation of a new Park on the site of a former
PUC property, and the provision of maintenance of such park into the future,
utilizing private funds as contemplated in this Agreement, are the best and most
beneficial uses of the Property, and are in the best interest of the community
and the City.

It is the intention of the FPC to work with RPD to construct a park that achieves
high environmental standards by minimizing the use of potable water for
irrigation and creating a healthy, bio-diverse habitat for desired wildlife. The
design of the park will acknowledge the history of the reservoir and celebrate
the history of water capture, conveyance, distribution and storage and its
importance in San Francisco’s growth. The construction of a Children’s Play Area
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is a priority for the FPC as additional funds are secured.

NOW, THEREFORE, in consideration of the mutual covenants contained herein
and good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows.

AGREEMENT

L Effective Date; Term. The Agreement shall become effective upon the latter of
the following: (1) execution by the Parties, or (2) adoption of an ordinance by the
Board of Supervisors approving the Agreement (the “Effective Date”). The term of the
Agreement shall commence on the Effective Date and shall expire twenty (20) years
thereafter, except that the Agreement shall automatically extend for a period of ten
(10) years after the 20-year term or 10-year extension then in effect up to 50 years
from the Effective Date. However, the Agreement shall not automatically extend if a
Party provides written notice to the other Party of its desire to terminate the
Agreement at least six (6) months prior to the date on which this Agreement otherwise
would expire. If a Party provides timely notice of its desire to terminate this
Agreement, the Agreement shall expire at the end of the then-current 20-year term or
10-year extension. |

1.1. Notwithstanding the provisions of this section 1, this Agreement shall
terminate upon any termination of the Transfer Agreement by the PUC.

2. The Cooperative Relationship. This Agreement is intended to cover the overall
cooperation between the Parties regarding the Project, as that term is defined below.

2.1 The Project. The project area is the Property defined above and on
Exhibit A, totaling approximately 4.25 acres. The “Project” shall be the design,
construction, operation and maintenance of the Park. The “Park” shall consist of the
“Base Park,” as preliminarily described in Exhibit ‘B,” and any Additional
Improvements, as that term is defined immediately below. The FPC acknowledges
that approval of this Agreement is not approval by City of the design for the Base Park
or for any Additional Improvements. FPC shall in conjunction with the City conduct
community meetings to develop concept plans for the Base Park and any Additional
Improvements, and the concept plans shall be subject to approval of the Recreation
and Park Commission.

2.2 Additional Improvements.
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(1) Subject to the approval of the RPD, the Recreation and Park
Commission as needed, and any other approvals and authorizations required by law,
the FPCin its discretion may construct additional improvements, including a children’s
playground and upgrades to existing Park features (“Additional Improvements”),
provided that, upon completion of the Additional Improvements, the FPC shall donate
them to the City.

(2) RPD shall provide the FPC Board or its designated representatives with
60 days’ notice before any Recreation and Park Commission meeting where a proposal
to perform an Additional Improvement would be introduced for action so that FPC .
may advise the Recreation and Park Commission of its position regarding the proposal.

2.3  Operation and Maintenance. In addition to constructing and donating the
Park to the City, each year the FPC shall provide funding to the RPD for the
maintenance of the Park. The RPD shall operate and maintain the Park. Operation
and maintenance roles and responsibilities are described more particularly in Section
5. '

3. Schedule. The Parties have agreed to certain target dates or-milestones for
development of the Project as set forth in the Timeline Schedule in Exhibit ‘D.” This
Schedule reflects both Parties’ reasonable estimates for achieving these milestones,
based on each Party’s good faith, diligent pursuit of its respective responsibilities. The
Parties recognize that despite their respective efforts the achievement of the
milestones is subject to circumstances and actions of others beyond their reasonable

_control, and that these will be taken into account as appropriate in adjusting and

- enforcing the Timeline Schedule." |

4, Approvals and Permits. The Parties anticipate that the approvals and permits
listed in Exhibit ‘E’ will be required for the Project. The Parties acknowledge that this
list is not definitive; that certain approvals identified therein may be unnecessary; and
that additional approvals may be necessary. Promptly after execution of this
Agreement, the Parties will cooperate in good faith to identify other governmental
permits and approvals required for the Project. The Parties will cooperate in good
faith to obtain permits and approvals in a timely manner, and to secure the
cooperation of federal, state and City agencies to facilitate development of the
Project.

N

5. - | Roles and Responsibilities.

5.1 City/RPD Roles and Responsibilities.
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5.1.1 Design and Construction.

(1)  The City shall prepare environmental review and reports
regarding the Project in compliance with the California Environmental Quality Act
(IICEQAH).

(2)  The RPD shall provide one experienced and qualified RPD
project manager mutually acceptable to the RPD and the FPC (“RPD Project Manager”)
forthe period of design and construction of the Base Park. Funding for the RPD
Project Manager will be secured by the FPC.

(a)  The duties of the RPD Project Manager shall be
to facilitate and coordinate necessary City approvals and services for the Project
including presentation of a Base Park concept plan to the Recreation and Park
Commission for review and approval. These duties shall include completion of
environmental review, compliance with disability access laws, and the securing of
permits and approvals from the Department of City Planning, Department of Building
Inspection, SF Public Utilities Commission, RPD, the Recreation and Park Commission,
and other departments or agencies as needed.

(b)  The RPD Project Manager and his or her agents
will check the progress of ongoing construction to ensure its conformity with the
approved Base Plan and design for Additional Improvements. The RPD Project
Manager and his or her agents shall be provided access to the construction site during
construction. ’

()  Itis anticipated that the RPD Project Manager
would be required to spend 10-20% of his or her time overseeing the Project during
the design and construction phases. Current billing rates are $230 per hour fora
Project Manager |. ' o

(3)  The RPD shall issue and assist in obtaining approvals and
permits required for the Project.

(4)  The RPD shall review and approve a donor recognition plan
submitted by the FPC and assist with presentation to the Recreation and Park
Commision for approval.

(5)  The RPD shall review and approve design plans and
construction documents submitted by the FPC at 30%, 60% and 90% of completion of
those plans and documents.
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5.1.2 General Obligations.

(1)  The RPD shall assist with community and city-wide outreach
as appropriate.

(2)  The City shall be responsible for relocating or vacating any
public utilities, streets, and rights-of-way on the Property as needed to develop the
Project.

(3)  The RPD shall pay for utility charges.

5.1.3 Use of the Park: Activities and Events.

(1)  The Park shall be available for use and enjoyment by
residents of and visitors to San Francisco. Use shall be in compliance with the San
Francisco Municipal Code and the general policies of the Recreation and Park .
Commission. Use shall also be in compliance with any additional policies specific to
the Park that the Commission may approve (“Park Policies”). FPC acknowledges the
authority of the City, including without limitation the Board of Supervisors and the
Commission, to adopt laws, rules, regulations, policies, and directives for City parks
that may supersede those that may now or later be in effect. FPC acknowledges that
the City’s exercise of this authority shall not constitute a breach of this Agreement.
However, RPD shall provide the FPC Board or its designated representatives with 60
days’ notice prior to a Recreation and Park Commission meeting in which a change to
the Park Policies for the new park would be introduced for action so that FPC may
advise the Commission of its position regarding the proposal.

(2)  The RPD shall utilize its then current events reservation
system to handle reservation and payment logistics at the Park, subject to any
limitations imposed in the Park Policies.

5.1.4 Operation and Maintenance.

(1)  Subject to funding from the FPC, the RPD shall maintain the
Park in accordance with the RPD’s Park Maintenance Standards and the Landscape
Management Plan described in Section 5.3.1. The Parties acknowledge that the
Landscape Management Plan will be prepared jointly by the FPC’s design team,
specifically its landscape architects, and RPD operations staff. The FPC Board must
approve the Plan.
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- (2)  The RPD agrees to review Park maintenance with the FPC,
and any appropriate consulitants, six (6) months after final acceptance of the Base Park
and annually thereafter to ensure that the Park is being maintained at the highest
levels set forth in the RPD’s Park Maintenance Standards and the Landscape
Management Plan. In addition, Park maintenance shall be discussed at the triannual
meetings between FPC and RPD set forth in section 5.3.3 of this agreement.

(3) Itisagreed that one full-time dedicated gardener and a
jointly agreed upon level of custodial staffing will be sufficient to meet this
maintenance goal. The level of necessary custodial staffing will be based on Park
design elements including number and size of restrooms and number and location of
waste receptacles. )

(4)  The dollar amounts necessary to support the staffing and
materials and supplies specified in Exhibit C, which the FPC shall pay the RPD for
maintenance of the Park, will be adjusted as mutually agreed after final design has
been approved, and shall be further adjusted on July 1 of each subsequent year to
reflect increases in the cost of materials and supplies and the RPD labor costs in
accordance with the following provisions. Payments for materials and supplies shall
be adjusted annually according to the CPI-U for the San Francisco Bay Area. Payments
for the RPD staff shall be adjusted by any increase in the cost of the RPD employee
salaries and benéefits reflected in amendments to the City’s collective bargaining
agreements for the relevant City employees or the CPI-U for the San Francisco Bay
Area, whichever is less. Exhibit C shall be adjusted if and when any Additional -
Improvements are provided by the FPC.

(5)  The City shall have full authority in the interpretation and
enforcement of all City requirements including any policies that the Commission may
approve for the Park, and shall monitor and enforce compliance with those laws and
requirements in good faith.

5.2 FPCRole and Responsibilities.

5.2.1 General Obligations.

(1)  The FPCshall provide all labor, materials, management and
oversight services necessary for the completion of the design and construction of the
Park. :

(2)  The FPC shall secure funding for an RPD Project Manager as
described in Section 5.1.1(2). ‘
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(3) The FPC shall select the designers and engineers necessary to
prepare the concept plans, designs and construction documents, subject to
compliance with City rules and regulations. ‘

(4) The FPC shall select a qualified contractor or contractors of
its choice to perform the work in accordance with approved construction documents
and subject to compliance with City rules and regulations.

. (5)  The FPC shall provide satisfactory evidence to the RPD that
all consultants, contractors and vendors engaged by the FPC understand that the RPD
has no fiscal responsibility for the construction and maintenance of the Project.

(6) The FPC shall provide a Base Park concept plan for approval
by the Recreation and Park Commission following city-wide outreach.

(7)  The FPC shall provide a public fundraising and donor
recognition plan for approval by the Recreation and Park Commission.

(8)  The FPC shall provide regular construction updates and
_provide access to the construction site to the RPD Project Manager and his or her
agents.

5.2.2 Funding.. -

(1)  The FPC will use its best efforts, in a timely manner, to raise
and make available the funds necessary to design, construct and maintain the Park.
The FPC may apply for grants and seek any organizational, local, state, or federal
funding opportunities that are available. The FPC shall not commence construction of
the Base Park until it has certified to RPD that it has in place all funds necessary to |
complete construction of the Base Park.

(2)  Upon final acceptance of the Base Park, the FPC shall begin
providing funding for the following:

(a)  One full-time, dedicated park gardener.

(b)  Adequate custodial staffing as jointly determined by
the RPD and the FPC after reviewing design elements including number and size of
bathrooms and number and location of waste receptacles.

(c)  Materials and supplies for operations staff.
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(d)  Long-term maintenance, including repair and
replacement work in the Park as determined by the Asset Management Plan described
in Section 5.3.2.

‘ (3)  Funding shall be provided as described below in Section
5.2.6(1). In the event that the FPC is unable to make Quarterly Payments, the Parties
shall take the steps outlined in Section 20.

5.2.3 Project Budget. The FPC will prepare and keep current a Project
budget that details the costs to be incurred for the design and construction of the
Park, as detailed in Exhibit ‘F.’

5.2.4 Architect/Design Professional Contract. The FPC's contract with the
architect or design professional it hires to design the Project (“Architect”) shall include
the terms and conditions listed.in Exhibit ‘G.’

5.2.5 Construction Contract, Any contract that the FPC enters into for
construction with any third party contractor (“Contractor”) shall contain the terms and
conditions listed in Exhibit ‘H.”

5.2.6 Maintenance.

(1)  The FPC shall pay the RPD quarterly (January 1 —March 31,
April 1 —June 30, July 1 - September 30, October 1-December 31) for maintenance
services actually performed in accordance with the requirements specified in RPD’s
Park Maintenance Standards and the Landscape Management Plan described in
Section 5.3.1. The RPD shall submit an invoice for its maintenance costs for each
quarter to the FPC. The FPC shall submit payment of the invoice to the RPD (the
“Quarterly Payment”) within 30 days of receipt of the invoice.

(2)  The FPC may augment the scope and level of services
provided to the Park by the RPD with services provided by FPC contractors, employees,
or volunteers, subject to approval by the RPD and compliance with City rules and
regulations.

5.3 Joint Responsibilities.

5.3.1 Landscape Management Plan. The RPD and the FPC shall jointly
develop a landscape management plan for the Park (“Landscape Management Plan”)
subject to review and approval by the RPD operations staff to be finalized at least sixty
(60) days prior to the anticipated completion of the Base Park, then reviewed annually
and revised as needed. |
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5.3.2 Asset Management Plan. The RPD and the FPC shall jointly develop
an asset management plan for the Park subject (“Asset Management Plan”) to review
and approval by the RPD operations staff to be finalized at least sixty (60) days prior to
- the anticipated completion of the Base Park, then reviewed annually and revised as
needed.

5.3.3 Regular Meetings. In accordance with Section 5.1.4(3), the FPC and
the RPD shall meet three times per year to review the maintenance and operation of
the Park and the incorporation of the Landscape Management Plan and the Asset
Management Plan.

'5.3.4 Ambassador Program. FPC and RPD shall work together to create a
mutually agreed upon ambassador program for the Park.

6. Budget and Fiscal Provision. This Agreement is subject to the budgét and fiscal
provisions of the City’s Charter. The City has no obligation to make appropriations
required for performance of any of the City’s or the RPD’s responsibilities under this
Agreement; City budget decisions are subject to the discretion of the Mayor and the
Board of Supervisors. The FPC’s assumption of risk of possible non-appropriation is
part of the consideration for this Agreement.

7. Insurance. The FPC shall maintain in force, during the term of this Agreement,
insurance in the amounts and coverage specified in Exhibit ‘', and shall name as an
additional insured the City and County of San Francisco, its officers, agents, and
employees. ' '

8. Indemnification. Subject to any provision in this Agreement or in any
subsequent agreement to the contrary, each Party agrees to waive claims against and
indemnify the other as follows.

8.1 FPClIndemnity. The FPC agrees to defend, indemnify, and hold harmless
the City, its officers, employees, and agents (“City Indemnitees”) from any and all
claims, liabilities, remedies, and losses (“Claims”) asserted by any third party arising -
out of acts or omissions of the FPC, its officers, directors, employees, and agents in
connection with this Agreement, except those arising by reason of the negligence or
intentional or willful wrongdoing of the City Indemnitees or the City Indemnitees and
another person or persons.

8.2  City’s Indemnity. City agréés to defend, indemnify, and hold harmless the
FPC, its officers, directors, employees, and agents (“FPC Indemnitees”), from any and
all Claims asserted by any third party arising out of acts or omissions of the City, its
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officers, employees, and agents in connection with this Agreement, except those
arising by reason of the negligence or intentional or willful wrongdoing of the FPC
Indemnitees or the FPC Indemnitees and another person or persons.

8.3 Concurrent Negligence. In the event of concurrent negligence of the City
. Indemnitees and the FPC Indemnitees, the liability for any and all claims for injuries or
damages to persons and/or property shall be apportioned under the California theory
of comparative negligence.

9, Waiver of Claims.

9.1 FPC’s Waiver. The City shall not be responsible for or liable to the FPC,
and the FPC hereby assumes the risk of, and waives and releases the City, its officers,
employees and agents from any and all Claims for, any injury, loss, or damage to any
person or property that occurs in connection with any act or omission relating to this
Agreement by the FPC, its officers, directors, employees, or agents. Nothing in this
Section 9 shall relieve City from liability resulting from the act or omission of the City,
its officers, employees and agents, but the City shall not be liable under any
circumstances for any consequential, incidental or punitive damages.

9.2 City’s Waiver. The FPC shall not be responsible for or liable to the City,
and the City hereby assumes the risk of, and waives and releases the FPC, its officers,
directors, employees and agents from any and all Claims for any injury, loss or damage
to any person or property in connection with any act or omission relating to this
 Agreement by the City, its officers, employees and agents. Nothing in this Section 9
shall relieve the FPC from liability resulting from the act or omission of the FPC, its
officers, directors, employees and agents, but the FPC shall not be liable under any
circumstances for any consequential, incidental or punitive damages.

10. Incidental and Consequential Damages. Under no circumstances whatsoever
shall the FPC be liable to the City for any damages suffered by the City or any third
party (incidental, consequential or otherwise) arising out of the FPC’s acts or omissions
related in any way to this Agreement or the Project, unless specifically stated
otherwise in this Agreement, for example, in Sections 8 (Indemnification) and 9
(Waiver of Claims), or in a subsequent writing signed by both Parties.

sf-3481036
n:\govern\as2016\9690374\01111495.docx 11

97



11. No Recourse. No director, officer, employee or donor of the FPC shall have any
personal responsibility or liability for the performance or nonperformance of the
obligations of the FPC set forth in this Agreement.

12. Ownership of Information. The FPC agrees not to infringe upon any trademark
or copyright now or hereafter owned by the City. The City agrees not to infringe upon-
any trademark or copyright now or hereafter owned by the FPC.

Any interest of the FPC or its agents or contractors, including any artwork, copy,
posters, bill boards, photographs, videotapes, audiotapes, systems designs, software,
source codes or any other original works of authorship of the FPC or its agents or
contractors, prepared by the FPC's agents or contractors in connection with services to
be performed under this Agreement (the “Records”), except for documents submitted
to the RPD under Section 15 (Final Acceptance), are proprietary to the FPC and shall
not be considered works for hire as defined under Title 17 of the United States Code,

and all copyrights in such works are the property of the FPC. FPC grants the City an
~irrevocable license to disclose the Records to others, as and to the extent legally
required or necessary for the performance of this Agreement, and to use the Records
for the City’s own internal business purposes.

13.  Public Relations. The RPD and the FPC shall cooperate on public outreach,
public relations and media responses related to the Project. This includes but is not
limited to press releases, social media, events, media inquiries and signage on site.

13.1 Point of Contact. The RPD and the FPC will each identify a designated
point of contact for media inquiries (the “Point of Contact”). Media personnel seeking
to contact the RPD shall be referred to the Director of Policy and Public Affairs at the
address provided for the RPD in Section 23 below, and all media personnel seeking to
contact the FPC will be directed to the FPC representative identified in Section 23
below. Each Party shall notify the other’s Point of Contact of each media inquiry, and
shall provide the opportunity to review and comment on such responses before
issuance to the media. If either Party selects a new Point of Contact, it shall notify the
other in writing of the new Point of Contact.

T

13.2 Joint Public Events. At a time and in a format to be determined later, the
RPD and the FPC may decide to hold joint public events including a ground-breaking
ceremony, ribbon cutting ceremony or other celebration of the Park or the public-
private partnership. The RPD shall take the lead in planning such a public or media
event, and both parties shall have a role, if desired, in event planning and any speaking
program. If the RPD or the FPC holds any other event solely or largely dedicated to the
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Project or the Park, the Parties shall provide reasonable notice to the other Party and

allow that Party to participate in any speaking program or other activity on an equal
basis.

13.3 Consultation Regarding Publications. Each Party shall consult in advance
with the other regarding print and electronic publications regarding the Project
including but not limited to informational and educational brochures, newsletters,
solicitations, and fundraising campaign materials for the Project.

14. Right of Entry during Base Park Construction. The City confers on the FPC a

. revocable, personal, unassignable, non-exclusive and non-possessory privilege for the
FPC and its agents, representatives and contractors, to enter upon and use the
Property for the limited purposes of testing, surveying, designing, and constructing the
Project, subject to the terms and conditions of this Agreement. This Agreement gives
the FPC a license only, revocable on good faith notice by the City, and notwithstanding
anything to the contrary herein, this Agreement does not constitute a grant by the City
of any ownership, leasehold, easement or other property interest or estate
whatsoever in the Property, or any portion thereof.

14.1 Exercise of Due Care. The FPC shall use, and shall cause its contractors to
use, due care at all times to avoid any damage or harm to the Property and to native
vegetation and natural attributes of thé Property, except as authorized in order to
construct the Park. The FPC shall cause its contractor to take such soil and resource
conservation and protection measures with the Property as the City may reasonably
request. The FPC shall ensure that under no circumstances shall contractors damage,
harm or take any rare, threatened or endangered species on or about the Property.
The FPC shall cause its contractors to do everything reasonably within its power, both
independently and upon request by the City, to prevent and suppress fires on and
adjacent to the Property attributable to the FPC’s use.

14.2 Covenant to Maintain Property. During the construction of the Park, the
FPC shall at its sole cost maintain the Property (taking into account that it is a
construction site) in a good, clean, safe, secure, sanitary and sightly condition, so far as
the Property may be affected by the FPC’s or its contractors’ activities.

14.3 Clean Up of Property. Immediately following completion of the
construction of the Park, the FPC shall cause its contractors to remove all debris and
any excess dirt to the satisfaction of the City.
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14.4 Repair of Damage. Except as authorized in order to construct the Park, if
during the construction of the Park any portion of the Property or any property of the
City located on or about the Property is damaged by any of the activities conducted by
* the FPC or any of its contractors hereunder because of a failure to exercise due care,
the FPC shall immediately, at its sole cost, repair or cause its contractors to repair any
and all such damage and restore or cause the contractors to restore the Property or
other City property to its previous condition.

14.5 Restrictions on Use. The FPC agrees that, by way of example only and
without limitation, the following uses of the Property by the FPC, its contractors, or
any other person claiming by or through the FPC are prohibited as provided below.

14.5.1 Dumping. Neither the FPC nor its contractors shall dump or
dispose of refuse or other unsightly materials on or under the Property.

- 14.5.2Hazardous Material. Except as authorized in order to construct the
Park, the FPC shall not cause, nor shall the FPC allow its contractors or any of its other
Agents or Invitees (as defined below) to cause, any Hazardous Material (as defined
below) to be brought upon, kept, used, stored, generated or disposed of in, on or
about the Property, or transported to or from the Property. The FPC shall immediately
notify the City when the FPC learns of, or has reason to believe that, a release of
Hazardous Material has occurred in, on or about the Property. The FPC shall further
comply with all laws requiring notice of such releases or threatened releases to
governmental agencies, and shall take all action necessary to mitigate the release or
minimize the spread of contamination. In the event that the FPC, its contractors, or
the FPC’s other Agents or Invitees cause a release of Hazardous Material, the FPC shall,
without cost to the City and in accordance with all laws and regulations, return the
Property to the condition immediately prior to the release. In connection therewith,
the FPC shall afford the City a full opportunity to participate in any discussion with
governmental agencies regarding any settlement agreement, cleanup or abatement
agreement, consent decree or other compromise proceeding involving Hazardous
Material. For purposes hereof, "Hazardous Material" means material that, because of
its quantity, concentration or physical or chemical characteristics, is at any time now
or hereafter deemed by any federal, state or local governmental authority to pose a _
present or potential hazard to public health, welfare or the environment. Hazardous
Material includes, without limitation, any material or substance defined as a
"hazardous substance, pollutant or contaminant” pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42
U.S.C. Sections 9601 et seq., or pursuant to Section 25316 of the California Health &
Safety Code; a "hazardous waste" listed pursuant to Section 25140 of the California
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Health & Safety Code; any asbestos and asbhestos containing materials whether or not
such materials are part of the Property or are naturally occurring substances in the
Property; and any petroleum, including, without limitation, crude oil or any fraction
thereof, natural gas or natural gas liquids. The term "release" or "threatened release"
when used with respect to Hazardous Material shall include any actual or imminent
spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping or disposing in, on, under or about the Property. For
purposes hereof, the term "Agents" shall include the agents, employees, officers,
contractors and representatives of the FPC, and the term "Invitees" shall include the
clients, customers, invitees, guests, licensees or assignees of the FPC.

14.5.3Nuisance. Neither the FPC nor its contractors shall conduct any
activities on or about the Property that constitute waste, nuisance or unreasonable
annoyénce (including, without limitation, emission of objectionable odors, noises or
- lights) to the City, to the owners or occupants of neighboring property or to the public.

15. Final Acceptance.

15.1 Notice of Completion / Final Inspection. Upon notice from the FPC that
the improvements undertaken pursuant to this Agreement are complete in
accordance with the construction drawings, the FPC has obtained all necessary
regulatory approvals including building and occupancy permits, and the FPC has
submitted to the City all waivers, releases and assignments required under this
Agreement, and upon submittal to the RPD of as-built drawings that are marked-up on
hard copy of construction drawings, operating manuals, all warranties and any
additional materials as outlined in the construction drawings, and electronic files,
preferably CAD files or scanned versions on a compact disc, the RPD shall, within ten
(10) business days of such notice and submittal, perform a final inspection.

15.2 Final Acceptance. The RPD shall, within thirty (30) days after the
inspection, render a decision whether to accept the work. If the RPD refuses to accept
the work within that period, it shall provide the FPC a detailed and specific statement
of the reasons for the refusal, so that the FPC may explain or correct any perceived
deficiencies. Within ten (10) days after the FPC submits supplementary information
regarding the perceived deficiencies, the RPD shall advise the FPC in writing whether
the supplementary material explains or corrects the RPD’s concerns, and if not, in
what specific respects the RPD reasonably has continuing concerns. Upon the RPD’s
decision to accept the work, the RPD will, no later than seven (7) days from its
decision, prepare and deliver to the FPC a letter of final acceptance (the “Acceptance
Letter”). '

sf-3481036
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16.  Delivery of Improvements; Transfer of Ownership. Within ten (10) days of
receipt of the Acceptance Letter, the FPC shall deliver the improvements undertaken
by the FPC and its agents free of all liens, easements or potential claims and shall
provide the RPD fully executed waivers and releases from all contractors and
subcontractors hired by the FPC of all claims against the City, its employees and
agents. Upon delivery of the improvements undertaken by the FPC, the FPC shall
assign to the City any warranties or guaranties required by its contracts with the
contractors and subcontractors hired by the FPC. The FPC shall retain ownership of
the improvements prior to delivery to the RPD.

17. [Reserved]

18. Representations and Warranties of FPC. The FPC represents and warrants to
and covenants with the City as follows. '

18.1 Authority. The FPCis a California nonprofit public benefit corporation
duly organized and validly existing under the laws of the State of California, and in
good standing in California. The FPC has the requisite power and authority to execute
and deliver this Agreement and to carry out and perform all of the obllgatlons of the
FPC as provided in this Agreement.

18.2 . No Conflict. The FPC’s execution, delivery and performance of its
obligations under this Agreement will not constitute a default or a breach under any
contract or order to which the FPC is a party or by which it is bound.

18.3 No Litigation or Other Proceeding. No litigation or other proceeding is
outstanding or, to the best of the FPC’s knowledge, has been threatened which would
prevent, hinder or delay the ability of the FPC to perform its obligations under this
Agreement.

18.4 No Bankruptcy. The FPCis not the subject of a bankruptcy or insolvency
proceeding.

19. Representations and Warranties of City. The City represents and warra nts to
and covenants with the FPC as follows.

19.1 Authority. The City has the requisite power and authority to execute and
deliver this Agreement and to carry out and perform all of the obligations of the City
provided in this Agreement.
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19.2 No Conflict. The City’s execution, delivery and performance of its
obligations under this Agreement will not constitute a default or breach under any
contract or order to which the City is a party or by which it is bound.

19.3 No Litigation or Other Proceeding. No litigation, condemnation or other
proceeding is outstanding or, to the best of the City’s knowledge, has been threatened
which would prevent, hinder or delay the ability of the City to perform its obligations
under this Agreement, or which would detrimentally affect the use, operation or value
of the Property forits intended purpose.

-19.4 No Violation of Environmental Laws. Except as disclosed on Exhibit ‘J,” the
Property is not in violation of any Environmental Laws (defined below). Except as
disclosed on Exhibit ‘J,” neither City nor to the best of City’s knowledge any third party
has used, manufactured, generated, treated, stored, disposed of or released any
Hazardous Material (defined below) on, under or about the Property. Except as
disclosed on Exhibit ‘J,” neither the City nor to the best of the City’s knowledge any
third party has installed, used or removed any storage tank on, from or in connection
with the Property except in full compliance with all Environmental Laws, and to the
best of the City’s knowledge there are no storage tanks or wells located on, under, or
about the Property. Except as disclosed on Exhibit ‘J,” to the best of the City’s
knowledge, the Property does not consist of any building materials that contain
Hazardous Material. The disclosures contained in Exhibit ‘J’ represent all of the
information within the City’s knowledge, control and/or possession relating to the use,
manufacture, generation, treatment, storage, disposal or release of Hazardous
Material on, under or about the Property. The City shall retain all liability and
responsibility for all Hazardous Materials present on the Property on the Effective
Date. ‘

“Environmental Laws” means any and all federal, state and local statutes, ordinances,
orders, rules, regulations, guidance documents, judgments, governmental
authorizations or directives or any other requirements of governmental authorities, as
may presently exist, or as may be amended or supplemented, or hereafter enacted,
relating to the presence, release, generation, use, handling, treatment, storage,
transportation or disposal of Hazardous Material, or the protection of the environment
or human, plant or animal health, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended by the
Superfund Amendments and Reauthorization Act of 1986 (42 U.S.C. § 9601), the
Hazardous Materials Transportation Act (49 U.S.C. § 1801 et seq.), the Resource
Conservation and Recovery Act {42 U.S.C. § 6901 et seq.), the Federal Water Pollution
Control Act (33 U.S.C. § 1251 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the
sf-3481036
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Toxic Substances Control Act (15 U.S.C. § 2601 et seq.), the Qil Pollution Act (33 U.S.C.
§ 2701 et seq.), the Emergency Planning and Community Right-to-Know Act (42 U.S.C.
§ 11001 et seq.), the Porter-Cologne Water Quality Control Act (Cal. Water Code

§ 13000 et seq.), the Toxic Mold Protection Act (Cal. Health & Safety Code § 26100, et
seq.), the Safe Drinking Water and Toxic Enforcement Act of 1986 (Cal. Health & Safety
Code §25249.5 et seq.), the Hazardous Waste Control Act (Cal. Health & Safety Code

§ 25100 et seq.), the Hazardous Materials Release Response Plans & Inventory Act
(Cal. Health & Safety Code § 25500 et seq.) and the Carpenter-Presley-Tanner
Hazardous Substances Account Act (Cal. Health and Safety Code, Section 25300 et

seq.). -

“Hazardous Material” means any chemical, compound, material, mixture or substance
that is now or may in the future be defined or listed in, or otherwise classified
pursuant to any Environmental Laws as a “hazardous.substance,” “hazardous
material,” “hazardous waste,” “extremely hazardous waste,” “infectious waste,
substance,” “toxic pollutant” or any other formulation intended to define, list or
classify substances by reason of deleterious properties such as ignitability, corrosivity,
reactivity, carcinogenicity, or toxicity. The term “hazardous material” shall also include
asbestos or asbestos-containing materials, radon, chrome and/or chromium,
polychlorinated biphenyls, petroleum, petroleum products or by-products, petroleum
components, oil, mineral spirits, natural gas, natural gas liquids, liquefied natural gas,
or synthetic gas usable as fuel, perchlorate, and methytertbutyl ether, whether or not
defined as a hazardous waste or hazardous substance in the Environmental Laws.

LA n u

toxic

19.5 Condition of Title; Quiet Enjoyment. The City holds title to the Property in
fee simple absolute free from defects. City agrees that the FPC, upon substantially
observing and in all material respects keeping the covenants on its part under this
Agreement, shall lawfully and quietly use the Property for the purposes provided
herein during the Term of this Agreement without hindrance or molestation of anyone
claiming by, through or under the City.

20. Defaults.

20.1 Defaults. The failure of the either Party to perform its obligations or to
comply with any of the terms, covenants, conditions, or representations in this
Agreement, which failure remains uncured pursuant to Section 20.3, shall constitute a
default.

20.2 Notice and Opportunity to Cure. If either Party believes that the other
Party has committed a default under this Agreement, the non-defaulting Party
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(“Noticing Party”) shall deliver to the other Party (“Noticed Party”), within thirty (30)
days of the alleged default, a written notice describing the alleged default with _
specificity. Within fifteen (15) days of receipt of the written notice (“Notice Date”),
the General Manager of RPD or his or her designee and the FPC Board President or his
or her designee shall meet to endeavor to resolve the subject of the notice. If the
alleged default is not cured within sixty (60) days of the Notice Date, or if the Parties
agree that the alleged default cannot be cured within sixty (60) days, then the Parties
shall agree to submit to at least four hours of mediation. If the Parties are unable to
come to a resolution within fifteen (15) days following the mediation, the noticing
Party shall have the right to terminate this Agreement immediately by written notice
to the other Party.

21. Unavoidable Delay. A Party shall give prompt written notice to the other Party
of the occurrence of an event that may cause an Unavoidable Delay in performance,
including the projected length of the delay, and thereafter shall keep the other Party
regularly informed of the status of the delay. Notwithstanding Section 20 (Defaults),
the delay in performance caused by an Unavoidable Delay shall not constitute a
default under this Agreement. For purposes hereof, “Unavoidable Delay” shall mean
any period in which a Party is unable to perform due to terrorist or enemy action, riots,
explosions, flood, hurricane, earthquake, firestorm or other natural disaster.

22.  Application of Sunshine Ordinance and Public Records Act. Except as otherwise
specifically provided in the City's Sunshine Ordinance and the California Public Records
Act, any e-mail, communication, report or memorandum between the Parties is
subject to the disclosure requirements of the Ordinance and Act.

23. Notices. Any notices to a Party required by this Agreement shall be in writing
and delivered in person or by first-class mail or certified mail with a return receipt
requested or by overnight courier, return receipt requested, with postage prepaid to
the addresses given below for that Party.

San Francisco Recreation and Park Francisco Park Conservancy

Department

Philip A. Ginsburg Leslie B. Alspach

General Manager : ‘ Board President

San Francisco Recreation and Park Francisco Park Conservancy

Department - P.O. Box 475035

501 Stanyan Street ' San Francisco, CA 94147-5035
5f-3481036
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San Francisco, CA 94117

Director of Policy and Public Affairs With a copy to:

San Francisco Recreation and Park Zane O. Gresham
Department Morrison & Foerster LLP
501 Stanyan Street 425 Market Street

San Francisco, CA 94117 San Francisco, CA 94105
With a copy to:

Manu Pradhan

Office of the City Attorney

City Hall, Room 234
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Either Party may change the address to which notice is to be sent by giving at least five
(5) days advance written notice thereof to the other Party.

24. Entire Agreement. This Agreement (including the exhibits, which are
incorporated as part of this Agreement) contains the entire understanding between
the Parties as of the date of this Agreement, and all prior written or oral negotiations,
discussions, understandings and agreements are superseded by the Agreement.

25.  Amendments. This Agreement may be amended only by mutual written
consent of the Parties. Any material amendment of this Agreement shall be subject to
approval by the Recreation and Park Commission. Minor amendments pertaining to
administrative matters that do not materially affect the rights and obligations of the
Parties may be approved in writing by the RPD staff and the FPC. In addition, if by
reason of inadvertence, and contrary to the intention of the Parties, errors are made in
this Agreement or any of its exhibits, the Parties by mutual agreemeént may correct
such error by written memorandum without the necessity of a formal amendment of
this Agreement. The General Manager, in consultation with the City Attorney, may
execute the minor amendment or written memorandum on behalf of the City.

- 26.  Action or Approval. Except as provided by law, all approvals, consents and
determinations to be made by the City hereunder may be made by the General
Manager of the RPD or his or her designee.
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27. Binding on Successors. This Agreement shall bind and inure to the benefit of
the Parties and their respective successors and assigns. Any reference in this
Agreement to a specifically named Party shall be deemed to apply to any successor
and assign of the Party who has acquired an interest in compliance with this
Agreement or under law.

28.  Relationship of the Parties. Nothing in this Agreement is intended to or shall be
construed to establish the Parties as lessor and lessee, buyer and seller, partners, co-
venturers, or principal and agent.

29. No Third Party Beneficiaries. The Parties do not intend to create, and nothing
in this Agreement shall be construed to create any benefit or right in any third party.

30. Governing Law; Venue. This Agreement shall be interpreted and enforced
under the laws of the State of California and of the City and County of San Francisco.
Any action arising from or brought in connection with this Agreement shall be brought
in a court of competent jurisdiction in the City and County of San Franasco State of
California.

31. Non-Waiver. Either Party’s failure to enforce any provision of this Agreement or
the waiver thereof in a particular instance shall not be construed as a waiver of any
part of the provision. '

32.  Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in force and effect.

sf-3481036
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed
as of the date first written above.

CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation acting by and through
its RECREATION AND PARK DEPARTMENT

By:

Philip A. Ginsburg
-General Manager

Date:

Approved as to form:

Manu Pradhan
Deputy City Attorney

FRANCISCO PARK CONSERVANCY, a California nonprofit public benefit corporation

By:

Leslie B. Alspach
Board President -

Date:

sf-3481036
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EXHIBIT A

Property Location
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- EXHIBIT B

Preliminary Base Park Plan

(subject to RPD approval)
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- EXHIBITC

Estimated Maintenance Expenses
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Edwin M, Lee, Mayor
Philip A. Ginsburg, General Manager

FRANCISCO PARK ESTIMATED MAINTENANCE EXPENSES

Labor Costs
1) Landscape Maintenance:
1 FTE Gardener 8 hours/day x 260 days/year = 2080 hours at current RPD hourly
rate with fringe and overhead
2) TurfRenovation:
1 Operator Engineer (deep tire aerator) @ 4 hours x 2 times/year = 8 hours at
current RPD hourly rate with fringe and overhead

Materials and Supplies
1) Replacement plant materials

2) Misc. bulk landscape materials (mulch, decomposed gramte sprinkler
heads/nozzles)

3} Seed (West Coast 4501bs)

4} Fertilizer (3001bs) -

5) Misc. Hand gardening tools (hoses, shovels, rakes, brooms, pitchforks, burlaps)

6) CAPITAL: Vehicle (Utility truckster)

Custodial
1) Labor and Materials and Supplies to be determined based on park assets

Mrlaren Lodgs in Goldsn Gate Park | 501 Stanyan Street | San Frandisco, CA 94147 | PHONE: {415) 8312780 | WEB: shecparkorg
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EXHIBITD

Timelihe S.chedule
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FRANCISCO PARK - Conversion from unused Reservoir to Public Park

PROJECT TIMELINE SCHEDULE

L1l

e e e e ‘16 17 ‘18 *i9
TASK/DESCRIPTION 1 9
2 Board of Supervisors - Approval of agreement
3 Publl(: capltal fundmlslng campaign goes into acnon / Ongomg ---”
4 Public outreach on park plan and progmms RPD/ FPC
5 CEQAreview and determination Planning.Dept.
""" Project design responds to environmentai studies and public |
§ outreach 450 Arch,
"™ Rec & Park Commission - Approval of revised design, revised |
7 donor reco nition plan and name charige RPD
truction documents / RPD approval at 30/60/90% B
e . E0Ah
Create asset management plan / landscape management plan /
9 structural mamtenance plan RPD / FPC
10 Reach fundranSlng milestone/ Bndge Ioan if required FPC
11 Subcontractor biddmg/ Construcnon contmcts executed EPC
12 SxtQ |mprovement & encroachment permits issued RPD
13 G nstructxon of Base Park _TBD
14 Clean up and cornplenon of Base Park / Dedication TBD / RPD

EXHIBIT 'D' - TIMELINE SCHEDULE
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EXHIBIT E

Required Permits and Approvals

1. Environmental review pursuant to the California Environmental Quality Act;
2. Vacation and/or relocation of City streets and'rights-of-way;

3. Agreements for relocation and/or removal of public and private utilities;

4, Design Review for the Project;

5. Other applicable City approvals;

sf-3481036 ’ Exhibit E-1
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EXHIBIT F
Base Plan Budget
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FranNcIisco PARK

—CONSERVANGY —

EXHIBIT ‘P
BASE PLAN BUDGET
Design & Engineering $ 2,250,000
Peimits & Utilities (including well) $ 1,000,000
Construction Hard Costs:
Demo & Eatthwork - $ 3,175,000
Site Utilites - $ 500,000
Landscape & Irrigation - $ 1,325,000
Site Concrete & Furnishings - $ 3,500,000
Amenities - $ 3,750,000
Axsts and Education - § 750,000
Design Contingency $ 1,500,000
Testing, Signage, Recognition - $ 1,050,000
$ 15,550,000
Administration Costs, including: $ 1,325,000
Project Management
Fundraising
Insurance
Legal & Accounting
Btidge Financing (if necessaty)
Genetal Contingency (approx. 20% at this stage) ) 4,875,0.00
Total Base Plan Conceptual Budget: $ 25,000,000

Page 1 of1
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EXHIBIT G

Terms for Architect Contract

1. Insurance:

The Architect shall maintain in force, during the full term of its contract,
insurance in the following amounts and coverages:

a. Workers” Compensation in statutory amounts with Employers’ Liability
Limits not less than $1,000,000 each accident, injury or illness;

b. Commercial General Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and
Property Damage, including Contractual Liability, Personal Injury, Products
and Completed Operations; '

C. Commercial Automobile Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and
Property Damage, including Owned, Non-Owned and Hired auto
coverage, as applicable; and

d. Professional liability insurance, relevant to Architect’s profession, with
limits not less than $2,000,000 each claim with respect to negligent acts,
errors or omissions in connection with professional services to be
provided under this Agreement.

Commercial General Liability and Commercial Automobile Liability
Insurance policies must be endorsed to:

(i) Name as Additional Insured the City and County of San Francisco,
its Officers and Employees, in the City’s role as the owner of the
Property with respect to vicarious liability arising from the
negligence of Contractor. ’

(i)  Provide that the policies are primary insurance to any other
insurance available to the Additional Insureds, with respect to any
claims arising out of this Agreement, and that insurance applies
separately to each insured against whom claim is made or suit is
brought.

Regarding Workers’ Compensation, Architect hereby agrees to
waive subrogation which any insurer of Architect may acquire from
Architect by virtue of the payment of any loss. Architect agrees to
obtain any endorsement that may be necessary to effect this waiver
of subrogation. The Workers’ Compensation policy shall be
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endorsed with a waiver of subrogation in favor of the City for all
work performed by the Architect, its employees, agents and
consultants.

All policies shall provide thirty (30) days advance written notice to
the City of reduction or nonrenewal of coverages or cancellation of
coverages for any reason. Notices shall be sent to the City address
in the “Notices” section.

Should any of the required insurance be provided under a claims-
made form, Architect shall maintain such coverage continuously
throughout the term of this Agreement and for a period of three (3)
years beyond the expiration of this Agreement, to the effect that,
should occurrences during the contract term give rise to claims
made after expiration of the Agreement, these claims shall be
covered by the claims-made policies.

Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides
that claims investigation or legal defense costs be included in the
general annual aggregate limit, the general annual aggregate limit
shall be double the occurrence or claims limits specified above.

Should any required insurance lapse during the term of the
agreement, requests for payments originating after such lapse shall
not be processéd until the City receives satisfactory evidence of
reinstated coverage as required by this Agreement, effective as of
the lapse date. If insurance is not reinstated, the City may, at its
sole option, terminate this Agreement effective on the date of the
lapse of insurance.

2. Indemnification.

d.

sf-3481036

General: To the fullest extent permitted by law, Architect shall assume
the defense of (with legal counsel subject to approval of the City),
indemnify and save harmless the City, its boards, commissions, officers,
and employees (collectively, “Indemnitees”), from and against any and all
claims, loss, cost, damage, injury {including injury to or death of an
employee of the Architect or its sub-consultants), expense and liability of
every kind, nature and description (including incidental and consequential
damages, court costs, attorneys’ fees, litigation expenses, fees of expert
consultants or witnesses in litigation and costs of investigation), that arise
out of, pertain to or relate to, directly or indirectly, in whole or in part, the
negligence, recklessness or intentional or willful misconduct of the

Exhibit G-2
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Architect, any sub-consultant, anyone directly or indirectly employed by
them or anyone that they control (collectively, “Liabilities”).

b. Limitations: No insurance policy covering the Architect’s performance
under this Agreement shall operate to limit the Architect’s Liabilities
under this provision. Nor shall the amount of insurance coverage operate
to limit the extent of such Liabilities. The Architect assumes no liability
‘whatsoever for the sole negligence, active negligence or intentional or
willful misconduct of any Indemnitee or the contractors of any
Indemnitee.

C. Copyright infringement: Architect shall also indemnify, defend and hold
harmless all Indemnitees from all suits or claims for infringement of the
patent right, copyright, trade secret, trade name, trademark, service
mark, or any other proprietary right of any person or persons in
consequence of the use by the City, or any of its boards, commissions,
officers, or employees of articles or services to be supplied in the
performance of Architect’s services under this Agreement.

3. Code Compliance: The Architect shall comply with requirements of applicable
codes, regulations and their current lawful written interpretation published and
in effect during the Architect’s services. Where there is an irreconcilable conflict
between any of the above mentioned codes and regulations, the Architect shall
identify the irreconcilable conflict to the RPD, exercise a professional standard of
care in determining which code or regulation governs, and provide the RPD with
the basis for its determination. In the event of changes in codes, regulations or
interpretations during the course of the Project that were not and could not
have been reasonably anticipated by the Architect and which result in a
substantive change to the plans, the Architect shall not be held responsible for
the resulting additional costs, fees or time, and shall be entitled to reasonable
additional compensation for the time and expense of complying with the
changes. The Architect shall identify, analyze and report to the City pending
changes to codes and regulations that would reasonably be expected to affect
the design of the Project, including pending changes to the California building
codes and San Francisco Building Code and other amendments.

4. Standard of Performance: The Architect shall acknowledge and agree that the
Architect will perform its services under the agreement in accordance with the
professional standard of care applicable to the design and construction
administration of projects of similar size and complexity in the San Francisco Bay
Area. ‘
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EXHIBIT H

Terms for Contractor Contract

1. Insurance:

All Contractors the FPC selects to perform work on the Project shall maintain in
force insurance in the following amounts and coverage:

a.

sf-3481036

Workers’ Compensation, with Employers’ Liability Limits not less than
$1,000,000 each accident;

Commercial General Liability Insurance with limits not less than
$2,000,000 each occurrence Combined Single Limit for Bodily Injury and

Property Damage including coverage for Contractual Liability,

independent contractors, Explosion, Collapse and Underground (XCU),
Personal Injury, Broadform Property Damage, products and completed
operations;

Business Automobile Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and
Property Damage, including Owned, Non-Owned, and Hired auto
coverage, as applicable;

Builder’s Risk Insurance with limits not less than $1,000,000 each
occurrence;

Professional liability insurance, relevant to the contractor’s profession,
with limits not less than $1,000,000 each claim with respect to negligent
acts, errors or omissions in connection with professional services,
including design and architectural services, to be provided under this
Agreement;

Environmental Pollution Liability: In the event that hazardous/
contaminated material is discovered during the course of the work, and
the Contractor or its subcontractors is required to perform abatement or
disposal of such materials, then the Contractor, or its sub-contractor, who
perform abatement of hazardous or contaminated materials removal,
shall maintain in force, throughout the term of this Contract, contractor's
pollution liability insurance with limits not less than $1,000,000 each
occurrence combined single limit (true occurrence form), including
coverages for on-site or off-site third-party claims for bodily injury and
property damage.

Exhibit H-1
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Commercial General Liability and Business Automobile Liability Insurance
policies must provide the following:

(i) Name as Additional Insured the City and County of San Francisco, its
Officers and Employees, in the City’s role as the owner of the
Property with respect to vicarious liability arising from the
negligence of Contractor.

(ii)  That the insurance applies separately to each insured against whom
claim is made or suit is brought.

All policies shall provide thirty (30) days advance written notice to the City
of cancellation mailed to the address provided below, provided, however,
that in the event of cancellation for non-payment of premiums, only ten
(10) days advance written notice to the City shall be provided.

Should any of the required insurance be provided under a claims-made
form, the FPC’s contractor shall maintain such coverage continuously for a
period of three (3) years beyond the final payment, to the effect that,
should occurrences during the contract term give rise to claims made
after final payment, these claims shall be covered by the claims-made
policies.

Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that
claims investigation or legal defense costs be included in the general
annual aggregate limit, the general annual aggregate limit shall be double
the occurrence of claims limits specified above.

Before the Contractor commences any operations under this Agreement,
the FPC or the Contractor must furnish to the City certificates of insurance
and additional insured policy endorsements evidencing all coverage set
forth above, in form and with insurers satisfactory to the City. These
insurers shall have an A.M. Best rating of not less than A-Vlll and shall be
authorized to do business in the State of California. The FPC or Contractor
shall furnish complete copies of policies to the City promptly upon its
request. Acceptance of insurance coverage shall not diminish the liability
of the FPC.

2.  Performance and Payment Bonds:

a. At the time of execution of the contract, Contractor shall file with the FPC
and the City the following bonds using the form provided by the City:
5f-3481036 ‘ Exhibit H-2 ' '
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i A corporate surety bond, in a sum not less than one hundred (100)
percent of the contract sum, to guarantee the faithful performance
of the contract (“Performance Bond”); and

ii. A corporate surety bond, in a sum not less than one hundred (100)
percent of the contract sum, to guarantee the payment of labor,
" materials, supplies, and equipment used in the performance of the
contract (“Payment Bond”).

b. The Performance Bond shall cover all corrective work required during the
correction period, all warranty and maintenance work required by the
contract and any and all work required to correct latent defects.

C. Corporate sureties issuing these bonds and bid bonds shall be legally
authorized to engage in the business of furnishing surety bonds in the
State of California. All sureties shall have a current A.M. Best rating not
less than A-VIIl and shall be satisfactory to the City.

3. Warranty: The contract shall require that the Contractor warrants and
guarantees to the FPC and the City that materials and equipment provided
under the Contract will be first-class in quality and new, that the work will be
free from defects and of the quality specified and that the work will conform to
the requirements of the contract documents. The Contractor additionally shall
warrant manufacturers’ product warranties as may be required by the contract
documents. ' '

4. Third-Party Beneficiary: The FPC agrees that in any contract it enters into for
: the construction of the Project, the City shall be named as a third-party
beneficiary, including all warranties of the work, and as an additional obligee of
all required performance bonds.

5. Prevailing Wages: The FPC will require all Contractors and subcontractors to pay
their workers the prevailing rate of wage for the craft or classification of work
performed. The FPC will not be responsible to monitor this requirement.

6. Indemnification: The contract with the Contractor shall contain the following
requirements:

a. Consistent with California Civil Code Section 2782, The Contractor shall
assume the defense of, indemnify and hold harmless the City, its boards
and commissions and all of their officers, agents, members, employees or
authorized representatives, from all claims, suits, actions, losses and
liability of every kind, nature and description, including attorney’s fees
directly or indirectly arising out of, connected with or resulting from the

sf-3481036 Exhibit H-3
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performance of the contract. This indemnification shall not be valid in the
instance where the loss is caused by the negligence or intentional tort of
any person indemnified herein.

The Contractor acknowledges that any claims, demands, losses, damages,
costs, expenses and legal liability that arise out of, result from or are in
any way connected with the release or spill of any legally designated
hazardous material or waste or contaminated material as a result of the
work performed under this contract are expressly within the scope of this
indemnity, and that the costs, expenses and legal liability for
environmental investigations, monitoring, containment, removal, repair,
cleanup, restoration, remedial work, penalties and fines arising from the
violation of any local, state, or federal law or regulation, attorney’s fees,
disbursements and other response costs are expressly within the scope of
this indemnity. ‘

The City shall provide the Contractor with prompt written notice after
receipt of any claim, action or demand (“claim”) made by a third party
against the City and/or other indemnified party. The Contractor shall
obtain the City’s and other indemnified parties’ consent for the

Contractor’s choice of counsel and such consent shall not be unreasonably

withheld or delayed, and in any event shall be provided within ten (10)
days after the Contractor gives notice of its choice of counsel, so that any
responsive pleadings may be timely filed, and in every instance, within
thirty (30) days after the City or other indemnified party has given notice
of the claim, and provided further that the City and other indemnified
may retain separate co-counsel at their expense and participate in the
defense of the claim. If the interests of Contractor and the City and/or
other indemnified party conflict and counsel chosen by the Contractor
cannot, in the City’s or other indemnified parties’ reasonable opinion,
adequately represent the Contractor, the City and/or other indemnified
party, then the cost and expense associated with the City and/or other
indemnified party retaining separate co-counsel shall be borne by
Contractor; otherwise, the cost and expense of separate co-counsel
retained by the City and/or other indemnified party shall be borne by the
City or other indemnified party. Subject to the Contractor’s obligation to
reimburse the City’s and other indemnified parties’ costs, the City and
other indemnified parties will assist the Contractor in the defense of the
claim by providing cooperation, information and witnesses, as needed to
the extent there is no material conflict of interest.

i So long as the Contractor has assumed and is conducting the
Exhibit H-4
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defense of a claim in accordance with the preceding subparagraph,
(i) the Contractor will not consent to the entry of any judgment or
enter into any~settlement with respect to the claim without the
prior written consent of the City or other indemnified party, as
applicable, which consent will not be unreasonably withheld, unless
the judgment or proposed settlement involves only the payment of
money damages by the Contractor and does not impose any
obligation upon the City and/or indemnified party in connection
with the judgment or settlement and the Contractor obtains the full
and complete release of the City and/or other indemnified parties;
and (ii) the City and/or other indemnified parties will not consent to
the entry of judgment or enter into any settlement without the
prior written consent of the Contractor.

If the Contractor does not assume and conduct the defense of claim
as required above, (i) the City or other indemnified party may
defend against, and consent to, the entry of any judgment or enter
into any settlement with respect to the claim in any manner it
reasonably may deem appropriate, and the City or other
indemnified party need not consult with, or obtain any consent
from the Contractor, and (ii) the Contractor will remain responsible
for any losses the City and/or other indemnified party may suffer
resulting from, arising out of, relating to, in the nature of or caused
by the claim to the fullest extent provided in this section.

Exhibit H-5
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FPC Insurance Requirements .

1. The FPC must maintain in force, during the full term of this Agreement,
insurance in the following amounts and coverage:

a. General Liability Insurance with limits not less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage,
including coverages for Contractual Liability, Personal Injury, Independent
Contractors, Explosion, Collapse and Underground (XCU), Broadform
Property Damage, Sudden and Accidental Pollution, Products Liability and
Completed Operations; and '

b. Automobile Liability Insurance with limits not less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage,
including coverages for owned, non-owned and hired automobiles, as
applicable. '

2. Delivery of Certificates. Prior to the commencement date of this Agreement,
the FPC shall deliver to the City certificates of insurance and additional insured
policy endorsements from insurers in a form satisfactory to the City, evidencing
the coverages required from the FPC, together with complete copies of the
policies at the City’s request. Prior to the date any contractor commences work
on the Property, the FPC shall deliver to the City certificates of insurance and
additional insured policy endorsements from insurers in a form satisfactory to
the City, evidencing the coverages required from the contractor, together with
complete copies of the policies at the City’s request.

3. No Limitation of Obligations. The FPC's compliance with the provisions of this
section shall in no way relieve or decrease the FPC’s indemnification obligation
under this Agreement or any of the FPC’s other obligations hereunder.
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FrANCISCO PARK
-~ CONSERVANCY —

President

Knur Aksech
Seeretery
Tanya Yucarsky
TTMSIITZT

Lisa Bransten ' :

. - . . Jan Blum
Ditector of Partnerships Robert Girard
Sasi Francisco Recteation and Patk Department SL yan Jefferson

teve Kendrick
501 Stanyan Street
San Francisco, CA 94117

Mﬂy 24‘, 2016 Leslie Alspach

Dear Lisa,
Per your tequest, this letter is to verify that Francisco Patk Conservancy does not curtendy
have any employees. We do not anticipate employing any individuals in the foreseeable

future, 4nd therefore do not require workers compensation insurance.

| Please let me know if you need any further information,

Tlmnljrou,

President, Francisco Partk Conservancy

Lalspach@poundmgt.com / mobile: 510-414-6506

N

Ce:  FPCBoard Baséed on the information presented in this letter,
a waiver is granted for the Workers Compensation
insurance provisions required by this contract.

(st s

Peter Goldstein, Deputy Diractar, Risk Mgmt - GSA

Post Office Box 475035
San Francisco, CA 94147-5035

www.franciscopark.org
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EXHIBIT J

Pre-Existing Environmental Conditions
PROVIDED UNDER SEPARATE COVER

Phase 1 Environmental Assessment
Francisco Street Reservoir, 2445 Hyde Street
San Francisco, CA 94109

Prepared by: SCA Environmental
Prepared for: San Francisco Department of Public Works, Project Controls and Services
Site Assessment and Remediation

January 2014

s-3481036 Exhibit J-1
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TO: Angela Calvillo, Clerk 6f the Board of Supervisors

FROM: Lisa Bransten, Director of Partnerships
Recreation and Parks Department

DATE: 20 June 2016

SUBJECT: Accept and Expend Ordinance for Francisco Reservoir
Grant

GRANT TITLE: Park Code - Accept and Expend - Francisco Park
, Conservancy - $25,000,000 Plus $150,000 Per Year Plus
Future Gifts - New Park at Francisco Reservoir Site

Attached please find the original and 4 copies of each of the following:

_X _Proposed grant ordinance; original signed by Department, Mayor, Controller
_X_ Grant information form, including disability checklist

_X_Grant budget

_X_Grant agreement

_X_Recreation and Park Commission Resolution No. 1606-009

Special Timeline Requirements: We would like legislation introduced as soon
as possible. ‘

Departmental representative to receive a copy of the adopted resolution:

Name: Lisa Bransten Phone: 415.831.2704

Interoffice Mail Address: lisa.bransten@sfgov.org

Certified copy required Yes [ | No X

(Note: certified copies have the seal of the City/County affixed and are occasionally required by
funding agencies. In most cases ordinary copies without the seal are sufficient).
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FraNcisco PARK
—CONSERVANCY—

June 29, 2016

San Francisco Board of Supervisors
Budget and Finance Subcommittee
City Hall, Room 250

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102

Dear Supervisors Farrell, Tang, and Yee:

Thank you for your time and consideration of the Francisco Park project today. The following is
a current list of city-wide support for the project:

o Alive & Free / Omega Boys Club
e Aquatic Park Neighbors
e (Coalition of San Francisco Neighborhoods
e Galileo High School . k
e Golden Gate Audubon Society

- o Middle Polk Neighborhood Association
¢ Russian Hill Improvement Association
e Russian Hill Neighbors
e San Francisco Beautiful
e San Francisco Tomorrow
s Self Help for the Elderly
e SF League of Conservation Voters
o Sierra Club San Francisco Bay Chapter
o Telegraph Hill Dwellers
e Tel-Hi Neighborhood Center
e Wu Yee Children's Services

We will continue to reach out to additional organizations th‘roughout the process to get
feedback on the project from communities throughout the City and County of San Francisco.

If you have any questions, please do not hesitate to contact us.
Sincerely,

Francisco Park Conservancy

Post Office Box 475035 /'Sa'[cﬁBranciséo, CA 94147-5035
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Galileo Academy of Science & Technology (A l

1150 Francisco Street
San Francisco, CA 94109
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6/28/16

To the San Francisco Board of Supervisors,

My name is Lisa Franzen and | have taught AP environmental science at Galileo Academy of
Science and Technology for the past 12 years. Galileo is a large school, both in population and
in physical size. We support over 2000 students and the main building alone takes up an entire
city block. However despite the school size, the outdoor, open space available to the school is
extremely limited. There is a paved courtyard in the middle of the main building with a few trees
and shrubs and a Astroturf covered football field across the street.

As you can imagine this lack of green space poses a challenge to teaching environmental
science. | have out of necessity formed community partnerships with many of the superb
environmental agencies throughout the city to provide my students with access to natural areas
and to the experiential learning that can occur in those areas. | feel that nothing can replace
these hands-on outdoor experiences for my students many of whom have had very limited
previous exposure to the outdoors. The main drawbacks to all of my current partnerships are
travel time and money. Class time that my students need to spend on a bus getting to a study
site and the money that it takes to pay for those buses.

Because of these challenges | was thrilled when a group of planners involved in the San
Francisco Park Project contacted me several years ago to discuss ways in which Galileo
students could become involved with the new Park. It is my opinion based on the several ,
conversations that we have now had that the San Francisco Park Project is sincere in its wishes
to incorporate hands-on educational opportunities for the youth of San Francisco. The parks
design which is built on a very sustainable landscaping model incorporates native and drought
resistance plants that are meant to attract wildlife. This will make the park an ideal living
laboratory for students to utilize.

| wholeheartedly support the San Francisco Park Project and look forward to working with them
in the future to build a strong environmental program that will provide my students with the
opportunity to explore the natural world within walking distance of their own school.

Sincerely,

Lisa Franzen
AP Environmental Science Teacher
Galileo Academy of Science and Technology
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Introduction Form

By a Member of the Board of Supervisors or the Mayor

Time stamp
I hereby submit the following item for introduction (select only one): or meefing date

X 1. For reference to Committee. (An Ordinance, Resolution, Motion, or Charter Amendment)
2. Request for next printed agenda Without Reference to Committee.

3. Request for hearing on a subject matter at Committee.

4, Request for letter beginning "Supervisor inquires"

5. City Attorney request.

6. Call File No. from Committee.

7. Budget Analyst request (attach written motion).

8. Substitute Legislation File No.

O Oo0O0Oo0n0noad

9. Reactivate File No.

O

10. Question(s) submitted for Mayoral Appearance before the BOS on

lease check the appropriate boxes. The proposed legislation should be forwarded to the following:
[l Small Business Commission ] Youth Commission [ Ethics Commission

"] Planning Commission 1 Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form.

Sponsor(s):

Mark Farrell s @V,Q?é—}v\
T

Subject:

[Park Code - Accept and Expend - Francisco Park Conservancy - $25,000,000 Plus $150,000 Per Year Plus Future
Gifts - New Park at Francisco Reservoir Site] '

The text is listed below or attached:

See attached.

Y B e R |
Signature of Sponsoring Supervisor: / W% /L‘

JAY )i
For Clerk's Use Only: : // X/ (/\
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