
HERZIG & BERLESE 
ATTORNEYS AT LAW 

IVY COURT, SUITE 5, 414 GOUGH STREET, SAN FRANCISCO, CA 94102 
(415) 861-8800 FAX (415) 861-0259 

BARBARA E HERZIG 
MARGARET J. BERLE.SE (Of Counsel) 
CANDICE MACARIO (Of Counsel) 

November 6, 2016 

Board of Supervisors 
City and County of San Francisco 
1 Dr. Carlton B. Goodlett Plaza, #244 
San Francisco, CA, 94102 

Re: Board of Supervisors File No. 161174 
Tentative Map Approval Appeal - 162 -164 Alhambra Street 

Dear Supervisors: 

This letter is in response to the appeal of a tentative map approval filed by John ( Jeb) Barrett and 
Kathleen Eckhart, who reside 162 Alhambra Street, and Mauricio Franco, a neighbor on Mallorca 
Way. Mr. Barrett has resided at 162 Alhambra Street since 2011. Ms. Eckhart moved in after Mr. 
Barrett signed his lease and has not been recognized as a tenant by the property owner. The appeal 
by Mr. Barrett is fundamentally a landlord-tenant matter that belongs at the San Francisco Rent 
Board, and not before the Board of Supervisors. The tentative map approval will in no way affect 
Mr. Barrett's tenancy. The appeal does not give any reasons why Mr. Franco is affected by the 
approval. 

162 - 164 Alhambra Street is an existing two-unit condominium project. Last year Charles Cross, 
the owner of the property, applied for and obtained a building permit to construct a third unit at the 
property, then applied for and received tentative map approval to make this new unit into a 
condominium. The basis of Mr. Barrett's objection to the tentative map approval is that the property 
is being converted to condominiums in violation of the law and that he is entitled to the rights of a 
tenant in a property that is being converted to condominiums. Mr. Barrett's position, which is 
understandable given the complexity of the laws governing condominium conversion, is simply 
wrong. The property already is a condominium, so the application filed by Mr. Cross cannot be an 
application for a conversion. 

The Bureau of Street Use and Mapping (BSM) of the Department of Public Works has two 
classifications of applications for condominiums - new construction and conversion. I have many 
years of experience working with BSM and my office has received several approval such as this one, 
allowing a new dwelling unit added to an existing condominium project to be a condominium. In 
those cases, we have submitted "new construction" applications, and the projects have routinely 
been approved. In keeping with this practice, Mr. Cross submitted a "new construction" application, 



which was accepted by BSM. Further, the Planning Department, which reviews all subdivision 
applications, did not consider the application a "conversion" or it would have denied approval. 

It is correct that under the new Accessory Dwelling Unit legislation that went into effect just last 
September an ADU cannot be made into a condominium. However, Mr. Cross's third unit is not an 
ADU. His permits issued in 2015 before the legislation was passed. Therefore the restriction on 
making an ADU into a condominium does not apply in this case. 

Mr. Barrett's third ground for challenging the subdivision approval - that a public mailing was not 
done and that tenant rights were disregarded -- is also incorrect. A public mailing to all owners does 
not require notice to tenants, so Mr. Barrett would not have received a notice under that mailing. In 
any case, Mr. Barrett has notice of the application and has filed this appeal, so he has in fact received 
satisfactory notice. Mr. Barrett is also incorrect in saying that he was entitled to notification under 
Government Code Sections 66427.1 and 66451.3, that he was not offered a right of first refusal to 
purchase under San Francisco Subdivision Code Section 1387 and Government Code Section 
66427.1 , and that 40% of tenants have to consent to the application. Government Code Sections 
66427. J and 66451.3 apply only to conversions of buildings with five or more units. San Francisco 
Subdivision Code Section 1387 in also inapplicable because it requires a landlord to give a right to 
purchase to a tenant is occupancy at the date of issuance of a final public report by the California 
Department of Real Estate, but public reports are not issued for two-unit projects. Since the 
application is not for a conversion and the building will not have five units, these code sections are 
not applicable. The requirement that 40% of tenants consent to an application applies to conversion 
applications, and the Alhambra Street application is not for a conversion. 

Finally, I would like to address the issues raised by Mr. Barrett about PG&E and the letter from 
Conrad Donner to Mr. Barrett, a copy of which is attached to Mr. Barrett's appeal. The property is 
contaminated with toxic materials along with a number of other properties in the vicinity. PG&E 
dumped the waste and is now responsible for cleaning it up. Mr. Donner's letter was intended to give 
the tenants at the building notice of the condition of the property, and to advise them that they would 
not be held to their respective lease terms if they chose to move. The choice to stay or to move was 
entirely up the tenants. The tenants in Unit 164 chose to move. Mr. Barrett decided to stay. PG&E 
has approached Mr. Cross about buying 162-164 Alhambra Street in connection with the clean up of 
toxic waste, and Mr. Cross is considering a sale to PG&E. To the extent that remediation of toxic 
waste or other construction at the site affects Mr. Barrett's tenancy, the Rent Board can hear a petition 
for decrease in services. However, a sale of the building to PG&E, or any other party for that matter, 
is not a violation of Mr. Cross's rights as a tenant. Denial of Mr. Cross's application to treat a non­
ADU new unit as a new condominium in an existing condominium project will do nothing to protect 
the tenancy. It will, however, discourage construction of one unit of the new housing San Francisco 
so desperately needs. 

Truly yours, 
HERZIG & BERLESE , 

~e~g~~ 
cc: C. Cross 

J. Barrett 
Mauricio Franco 



Encl: Recorded subdivision map 
Approved Building Permit Application and Building Permit 
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APPUeJjfff(JlfM~ I: PERMIT CITY AND COUNTY OF SAN FRANCISCO 

>1 
J5~ 
r-• o: 
>• -ii 

ADDITIONS, ALTERATIONS OR REPAIRS ) DEPARTMENT OF BUILDING INSPECTION 

APPUCATlbN IS HE~BY MADE TO THE DEPARTMENT OF 
BUILDING INSPECTION OF SAN FRANCISCO FOR 
PERMISSION TO BUILD IN ACCORDANCE WITH THE 
PLANS AND SPECIFICATIONS SUBMITIED HEREWITH AND 
ACCQROING TO THE DESCRIPTION AND FOR THE 
PURPOSE HEREINAFTER t ET FORTH. 

~:j 
~: 
;i:1 
al' 
m' :n: 

FORM 3 D OTHER AGENCIES REVIEW REQUIRED 

FORM 8 ~ OVER-THE-COUNTER ISSUAN 

------ NUMBER OF PLAN SETS 

DATE Al.ED I UNG FU! AECEJPT "I(). 

,./ 
ISSUED 

OCT 19 2015 
BY: 

BLOCK&LOT 

DATE: 

. . . . --------· r------>-o ~ 
: "1) (I) : 
! ~ ~ : 
I
I Q JI- : 

< -O ' 
J> -0: 
,- ::rJ I 
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i ~ · 
al r- , 
~ ::o: .. ~ : _, 

o : 
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O! ------------' 

INFORMATION TO BE FURNISHED BY ALL APPLICANTS 

(101 IS AUTO RUNWAY 
TO eE CONSTRUC'TtD 
ORALTERE01 

t&AlNO OF 
BASEMENTS 
ANOCEU.ARS 

YES-0 

ADDITIONAL INFORMATION 
('7) DOES 1lilS ALTERATION 

Cllf'ATE ADOITlDNAl HEIGHT 
OR STORY TO BUILDING• 

YES ...J 11s1~~i~;;Aro 
NO '3 CENTER UNe OF FRONT 

." J OQESntlSALTEAATION 
CREf<TE DECK OR HORl7. 
EXTENSION TO BUIUXNQ• 

YES u (20)~~STATE 
NO R.OOR AR£A SOFT 

12'l WIU.Slllf.WAU< OVER 
SUS-SIOEWAt K SPACE BE 
REPAIRED OR Al TE.RED? 

YES ::J 
1221~~0 

NO {.I PROPERTY LINE? 

YES :.J f23l ~vlgi!;'~ ~~~ ewa. YES ':I 
NO ...J NO U ON PLOT PLAN1 

(28) CONSTRUCTION U.NOER {IONTER NIWC AND BRANCH DESIGNATION IF /oN'f, 
IF THERE IS NO K>IOWN CO~ION LENDER. ENTER "UNKNO'NN') 

IMPORTANT NOTICES 
No change shall be made 1n the charactor of the occupancy or use wi1hout first obtaining a Building 
Permit authorizing such change. Soe San Francisco Budding Code and San Francisco Housing 
Code 

No portion of budding or structure or SC11ffold1ng used during construct•on. to be closer than 6'0" to 
ary wire containing more than 750 volts See Sec. 385. California Penal Code, 

Pursuant to San Francisco Budding Code, the building permit &hall be posted on the job. Tho 
owner Is r06P00Sible for approved plans and applicatlOO being kept at bu lding sije. 

Grade boos es shown on drawings accompanying this applscatiOn are assumed to bo correct If 
actual gmdo ~nes are not tho same as shown revised drawings showing correct grade Imes, cuts 
and fi Is togelher with complela dcl or retatnmg walls and wall footings required mUSI bo 
subnutted to this department lor approval. 

ANY STIPULATION REQUIRED HEREIN OR BY CODE MAY BE APPEALED. 

BUILDING NOT TO BE OCCUPIED UNTIL CERTIFICATE OF FINAL COMPLETION IS POSTED 
ON nm BUILDING OR PERMIT OF OCCUPANCY GRANTED. WHEN REQUIRED. 

APPROVAL OF THIS APPLICATION DOE.3 NOT CONSTllUTE AN APPROVAL FOR THE 
ELECTRICAL WIRING OR PLUMBING INST AllATIONS A SEPARATE PERMIT FOR THE 
WIRING ANO PLUMBING MUST BE OBTAINED. SEPARATE PERMITS ARE REQUIRED IF 
ANSWER IS "YES"TO ANY OF ABOVE QUESTIONS (10) (11) (12) (13) (22)0R (24). 

THIS IS NOT A BUILDING PERMIT NO WORK SHALL BE STARTED UNTI~ A BUILDING 
PERMIT IS ISSUED 

"Ollings an insulating maler1als musl tiave a clearance of not loss than two inches from all 
• ·~ires or equipment 

ROPRIATE BOX 
fl ::JARClilTECT 

----" t4r..J:IJT 

CAL.IF CERTIPICATE NC 

ADDRESS 

NOTICE TO APPLICANT 
HOLD HARMLESS CLAUSE: The permjttee(s) by ncoeptance of !tie permit, ngree(s) to indemnify 
and hold harmless the City and County ol San Frnl'IClSCO from and against any and all claims, 
demands and actions for damages resulting from operations under this permit, regardless ol 
negligence or the City and Counfy or San Francisco, and to assume the dofense of the City and 
County or San Francisco 11galnst au such claims, dom11nds or actions. 

In conformity with !he provisions of Section 3000 of the labor Code of the Stato of California, the 
applicant shall h3vo covorage under (I), or (II) designated below or shall ind1Cate item (Ill). or (IV), 
or (V). whichever IS nppllC8ble If however ham (V) Is checked item (IV) must be Checked as we I. 
Mark the appropnate method of compliance below: 

I hereby aft rm under pena ty of perjury one of tho following declarations 

( ) I havo nnd will maintain o certhaile of consent to se !·insure for worl<ers' 
compcnsabon, as provided by Soctior 3700 of the labor Code, for tho performance of 
the work lor which this permit 1s issued 

( ) II. I have ond will maintaiQ. workers' ~mJ'91!!>atioii:'1roeurance, ns required by Section 
3700 of the Labpr Cod~ for the portoitnan~ of the work lor which this permit fs 
issuod My worke'ls' com1>91\sat1on ll'lsurE(nco earner and policy number are: 

Carner • ~ __ __ 

Polley Numbor 

Ill Tho cost of the work to be done IS S100 or less. 

IV I certify that 1n the pertormanco of the work for which this permit ls issued. I shall not 
employ any person in any manner so as to become sub1ect to the workers 
compensation laws of California. I further acknowledge thn• I undersland that 1n the 
event that I should becomo subjcc:I to Iha workers' compensation provisions of the 
Labor Code of California and fail to comply forthwith with loo provisions of Section 
3800 of the Labor Code. that the peMllt tierein applied for shalt be doemed revoked 
• _ _ _ _..__....__ .......... _ ...................... ....._.._~flf4h&Mllllk 



D 

BY: THOMAS ~e 

APPROVED S - ~.At- ~ > t ('-" 

\ - ~ u.P b.,,.::i &"\ 
~ ~\ ~-~ 

A 0 

D -$ fi/i 

~tffil£T I. 1 

A PRO 

APPROVED 

AP OVED 

CHECKED 

OCT 16 ·2015 

BY: THOMAS LE 

c;;/:;fr 

DEPAR 

AGENCY 

NOTIFIED MR 

NOTIFEDMR 

DAT 

REASON 

NOTIFIED MR 

DATE 

REASON. 

~OTl~lbO ~R. 

DAT 

REASON 

NOT FIED MR. 

:x: 
0 
r­
e 
CJ) 

~ 
0 z 
I 

0 

G) 

-0 
JJ 
0 

en 
~ 
L 
G) 



CENTRAL PERMIT BUREAU 
1660 Mission Street 
San Francisco, California 94103 

CITY ANO COUNTY OF SAN FRANCISCO 
DEPARTMENT OF BUILDING INSPECTION 

(415)558-6088 

Receipt No: 13727 65 

Application/Permit No: 20150 9177 2 7 3 

PERMIT IS GRANTED TO 

D ERECT LI ALTER BUILDING D ERECT SIGN DATE OF ISSUE 19-0CT-15 
THIS PERMIT IS GRANTED IN ACCORDANCE WITH 
PROVISIONS OF THE CHARTER AND ORDINANCES OF 

D DEMOLISH BUILDING D GRADE 

0 LOWER CURB LI OCCUPY STREET SPACE 

FILING FEE RECEIPT# THE CITY AND COUNTY OF SAN FRANCISCO AND/OR 
THE CURRENT STANDARD SPECIFICATIONS OF THE 

D EXCAVATE STREET OR SIDEWALK D POST NOTICE 

0 HOUSE NUMBER CERTIFICATE 0 REPAIR OR CONSTRUCT SIDEWALK 

SUPPLEMENTAL FEE PAID: 

DEPARTMENT OF BUILDING INSPECTION 

*ADDITIONAL INFORMATION REGARDING SPECIFIC 
PERMITS IS GIVEN ON THE BACK OF THIS FORM. 

D FINAL PLAN CHECK D EXPEDITER FEE D PENAL TY 

D STRUCTURAL L TR LI DCP FEE D FIRE 

D 
D 

DBI P/C PAID AT FILING 
$0.00 

OWNER: 

CHARLES CROSS TRUST 

LOCATION OF JOB: HOUSE NUMBER: EXISTING D 
STREET ADDRESS 

162 ALHAMBRA ST 
164 ALHAMBRA ST 

METES AND BOUNDS 

3 5 
FRONTAGE FT #STORIES TYPE 

BUILDING USE APARTMENTS 

0463A/013 
0463A/013 

R-2 
LEGAL OCCUPANCIES 

ESTIMATED COST $ 

ASSIGNED D 
BLOCK/LOT 

305,000 . 00 
SIDEWALK SQ. FTGE ST. SPACE LINEAR FT. 2 0 9 FT. CURB SECT. TO BE LOWERED 

-----
PARKING METER LINEAR FT. PARKING METER DAYS 

WORK MUST COMMENCE ON BUILDING WITHIN TIME PER CODE, UNLESS EXTENSION AUTHORIZED PRIOR TO 
EXPIRATION. IF UNDER ENFORCEMENT ORDERS, SPECIAL TIME PERIODS SPECIFIED IN NOTICE OF VIOLATION 
OR ABATEMENT ORDER WILL APPLY. 

TIME FOR COMPLETION OF WORK UNDER THIS BUILDING PERMIT EXPIRES 1080 Days AFTER DATE OF 
ISSUANCE. IF UNDER ENFORCEMENT ORDERS, SPECIAL TIME PERIODS WHERE SPECIFIED WILL APPLY. 
(NOTE: STREET SPACE PERMIT EXPIRES ON COMPLETION OF WORK OR WHEN REVOKED BY DIRECTOR OF 
PUBLIC WORKS. SEE BACK OF FORM FOR OTHER TIME LIMITS.) 

AUDITED FOR REFUND 

DCP PLAN CHECK 

BUILDING 

PLAN REVIEW 

ST. SPACE 

FIRE PLAN CHECK FEE 

PUC WW CAPACITY 

PUC WATER CAP 

RECORDS RETENTION 

BLDG STDS ADMIN FUND 

TECH SURCHARGE 

SURCHARGE 

BOA SURCHARGE 

DON CLEMONS 707321209395 
SUBTOTAL OF FEES WITH APPLICABLE SURCHARGES 

FEE PAYOR 

18766 JAMIE LEE LANE 
ADDRESS 

SONOMA CA 95476 
(,il'Y 

PERMIT 1372765 

APPEAL 

CENTRAL 
PERMIT 
BUREAU-DBL CVICTORI 

*SEPARATE PERMITS MUST BE OBTAINED FOR ELECTRICAL, PLUMBING OR OTHER RELATED WORK* 
9003-1 B(Rev .10/95) 

STRONG MOTION 

SUBTOTAL OTHER FEES 

TOTAL $ 

FEE 

9,663.60 
1,520.00 

____ 3_,5_47 ._oo. 
768.00 

t~72'1~58 

2,171.00 

e~.oq 

24.00 

f3.oo 
344.88 

0.00 

56.00 

$20,467.06 

39.65 

39.65 
$20,506.71 




