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Appeal of EIR Certification 
August 30, 2017 

   2 

Case No. 2009.0159E 
One Oak Street Project 

project would also include a subsurface parking garage for residents. Bicycle parking for residents would 
be provided on a second-floor mezzanine; for visitors, bicycle parking would be provided in bicycle racks 
on adjacent sidewalks. The subject project would also include construction of a public plaza within the 
Oak Street right-of-way, construction of several wind canopies within the proposed plaza, construction of 
a freestanding MUNI elevator enclosure within the proposed Oak Plaza, and construction of one wind 
canopy within the sidewalk at the northeast corner of Market Street and Polk Street to reduce pedestrian-
level winds. 

The One Oak Street project’s building site is comprised of Assessors Block 836, Lots 1, 2, 3, 4 and 5, from 
east to west. As described in the certified EIR on p. 3.5, the subject project would require a height and 
bulk district amendment to reclassify the 120/400-R-2 Height and Bulk designation, shifting it from a 
portion of the easternmost Lot 1 to a portion of the western half of Lot 5, designated 120-R-2. The subject 
project would require amendment of the San Francisco General Plan to revise Map 3 of the Market and 
Octavia Area Plan and Map 5 of the Downtown Area Plan, and amendment to the Height and Bulk Map 
HT07 in the San Francisco Planning Code to shift the 120/400-R-2 designation from a portion of Lot 1 to a 
portion of Lot 5 on Assessor’s Block 0836 and reclassify the corresponding portion of Lot 1 to a height and 
bulk designation of 120-R-2. 

Description of the Revised Project  

Subsequent to the certification of the EIR, the subject project design was revised (“revised project”) from 
that described and shown in the certified EIR1. As shown in Figure 1: Revised Project Tower Shift 
Diagram of this memorandum, the revised project would shift the tower element of the proposed 
building (floors 13-40) 3.25 feet northeastward within the building site, parallel to the Market Street 
property line. With this shift, the westernmost 2.5 feet of the tower element, which would have been 
within a 120-R-2 Height and Bulk District, would be shifted outside of that district into the existing 
120/400-R-2 Height and Bulk District. Accordingly, the entire tower element under the revised project 
would then be within the existing 120/400-R-2 Height and Bulk District. The revised project would not 
require any legislative amendments to the height and bulk districts within the project site.2 

The northeastward shift of the tower element would be accompanied by a corresponding northeastward 
elongation of podium floors 4-12 by 3.25 feet, resulting in an increase to these floorplate areas of about 
292 sq. ft. at each of the nine podium floors 4-12 (or about 245 gross square feet [“gsf”] of residential use 
per floor, totaling 2,205 gsf under the revised project). The increased area would not affect the residential 
unit count or the bedroom unit mix studied in the EIR. Rather, it would increase the room sizes at the 
eastern perimeter of floors 4-12. 

  

                                                           
1  EIR pp. 2.1–2.36, as revised on RTC pp. 5.8–5.27. 
2  Recommendation of an ordinance amending the Zoning Map to shift the Height and Bulk District 120/400-R-2 designation 

from Lot 001 to Lot 005 on Assessor’s Block 0836 and reclassifying Lot 001 on Assessor’s Block 0836 to 120-R-2.   
Recommendation of a General Plan amendment to revise Map 3 of the Market and Octavia Area Plan to shift the Height and 
Bulk District 120/400-R-2 designation from Lot 001 to Lot 005 on Assessor’s Block 0836 and reclassify Lot 001 on 
Assessor’s Block 0836 to 120-R-2. 
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The design revisions would not call for any change to the dimensions and configuration of podium levels 
1-3 nor would they require any changes to the proposed site plan. Rather, the cantilevered overhang 
above the triple-height window wall at the eastern “prow” of the proposed building would be extended 
further northeastward by an additional 3.25 feet to accommodate the elongation of podium floors 4-12.  

The revised project would not include any changes to the number and mix of residential units; the size 
and location of ground-floor retail; the proposed ground-floor site plan; pedestrian and vehicular 
circulation within the project site; the design and configuration of the publicly accessible open space 
offered and developed under the subject project; and the description and duration of project construction. 
The project would remain substantially the same as described in the certified EIR on Draft EIR pp. 2.1-
2.36, as revised on RTC pp. 5.18-5.27.  

Analysis of Potential Environmental Effects of the Revised Project   

San Francisco Administrative Code Section 31.19(c)(1) states that a modified project must be reevaluated 
and that, “If, on the basis of such reevaluation, the Environmental Review Officer determines, based on 
the requirements of CEQA, that no additional environmental review is necessary, this determination and 
the reasons therefore shall be noted in writing in the case record, and no further evaluation shall be 
required by this Chapter.” 

CEQA Guidelines Section 15164 provides for the use of an memorandum to document the basis of a lead 
agency’s decision not to require a Subsequent or Supplemental EIR for a project that is already 
adequately covered in an existing certified EIR. The lead agency’s decision to use an memorandum must 
be supported by substantial evidence that the conditions that would trigger the preparation of a 
Subsequent EIR, as provided in CEQA Guidelines Section 15162, are not present. 

Land Use and Land Use Planning  

As noted above, the topic of Land Use and Land Use Planning was included in the EIR for informational 
purposes to contextualize for the reader the land use character of the project site and its surroundings.  

 The revised project consists of revisions that are limited to the configuration of the proposed building 
envelope above the third floor of the proposed One Oak building in order to bring the project into 
conformity with existing height and bulk limitations applicable to the project site. The revised project 
would not change the unit count or mix of residential units by number of bedrooms. It would not change 
the amount or location of ground-floor retail use, nor would it change the ground-level pedestrian, 
bicycle and vehicular circulation within the project site from that described and analyzed in the certified 
EIR.  

For these reasons, the revised project would not cause any new significant impacts related to the EIR 
topic of Land Use and Land Use Planning that were not identified in the One Oak Street Project certified 
EIR. No new mitigation measures would be necessary to reduce significant impacts.  
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Transportation and Circulation  

The revised project consists of revisions that are limited to the configuration of the proposed building 
envelope above the third floor of the proposed One Oak building. The revised project would not change 
the unit count or mix of residential units by number of bedrooms, or the amount of residential parking 
spaces or bicycle parking spaces provided under the subject project. It would not change the amount or 
location of ground-floor retail use, nor would it change the ground-level pedestrian, bicycle and 
vehicular circulation within the project site from that described and analyzed in the certified EIR. The 
revised project would not call for any substantial changes to the timing, location, and character of 
construction activities described and analyzed in the certified EIR.  

For these reasons, the revised project would not cause any new significant impacts related to the EIR 
topic of Transportation and Circulation that were not identified in One Oak Street Project certified EIR, 
nor would the revised project cause the significant unavoidable impact previously identified in the One 
Oak Street Project certified EIR (cumulative construction) to become substantially more severe. No new 
mitigation measures would be necessary to reduce significant impacts.  

Wind 

The shift in the tower element’s position 3.25 feet to the northeast and corresponding changes to elongate 
the podium by 3.25 feet to the northeast under the revised project would change the position and 
configuration of the building envelope. As such, the revised project has the potential to result in wind 
impacts that may differ from those reported in the certified EIR.  

The EIR wind consultant, BMT Fluid Dynamics, conducted additional wind tunnel testing for the revised 
project configuration, using the same test point locations as for the certified EIR subject project, to 
compare the results reported in the certified EIR with those of the revised project (see Attachment A). The 
BMT revised project wind study yielded identical wind hazard criterion results as for the subject project 
studied in the certified EIR under both the project scenario and cumulative scenario. The wind hazard 
criterion of Planning Code Section 148 is the applicable significance threshold for evaluating wind 
impacts in San Francisco. BMT also studied wind comfort conditions under the revised project for 
informational purposes. The BMT revised project wind study yielded similar results with respect to wind 
comfort exceedances as under the project scenario (an increase of 1 mph at 5 test point locations and a 
decrease of 1 mph at 3 test point locations) as well as the project cumulative scenario (an increase of 1 
mph at 5 test point locations and a decrease of 1 mph at 2 test point locations).  

For these reasons, the revised project would not cause any new significant wind impact that was not 
identified in One Oak Street Project certified EIR. No new mitigation measures would be necessary to 
reduce significant impacts.  

Shadow 

The shift in the tower element’s position 3.25 feet to the northeast under the revised project would change 
the position of the tower with respect to the affected Recreation and Park Department properties studied 
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in the certified EIR. As such, the revised project has the potential to result in shadow impacts that may 
differ from those reported in the certified EIR.  

The EIR shadow consultant, PreVision Design, conducted additional shadow analysis for the revised 
project configuration to compare the results reported in the certified EIR, for Patricia’s Green, and Page 
and Laguna Minipark, with those of the revised project (see Attachment B). In its analysis, the shadow 
consultant noted that typically, the percentage of annual shadow is expressed to an accuracy of two 
decimal places (0.00%). However, the changes in shading resulting from the proposed tower shift were so 
small they required an additional decimal point of accuracy (0.000%) to demonstrate any change in 
percentage value. 

For Patricia’s Green, the additional shadow study for the revised project found that on an annual basis, 
the revised project would result in 1,419 square foot hours (“sfh”) of additional shadow annually relative 
to the subject project studied in the certified EIR, equal to an increase of 0.003% of the 66,622,661 sfh of 
Theoretical Annual Available Sunlight (“TAAS”). The revised project would not alter the number, range 
of dates, or date of maximum project-generated shading for Patricia’s Green, nor would the maximum 
and average daily duration of shading be altered.  

For Page and Laguna Minipark, the additional shadow study for the revised project found that on an 
annual basis, the revised project would result in 105 sfh of additional shadow annually relative to the 
subject project studied in the certified EIR, equal to an increase of 0.001% of the 24,402,522 sfh of TAAS. 
The revised project would not alter the number, range of dates, or date of maximum project-generated 
shading for Page and Laguna Minipark, nor would the maximum and average daily duration of shading 
be altered.  

The revised project would increase the annual shadow load on Patricia’s Green and Page and Laguna 
Minipark, by 0.003% and 0.001% respectively. The revised project would not substantially alter the times, 
dates, and areas of shading of these parks throughout the day and year. These very small increases in 
annual shadow load on these spaces would not have a material impact on the use and enjoyment of these 
parks and would therefore not change any of the conclusions of the certified EIR. 

For these reasons, the revised project would not cause any new significant shadow impact that was not 
identified in the One Oak Street Project certified EIR. No new mitigation measures would be necessary to 
reduce significant impacts.  

Conclusion   

Based on the foregoing, the analyses conducted and the conclusions reached in the One Oak Street Project 
certified EIR certified on June 15, 2017 remain valid. The currently proposed revisions to the design of the 
building above the third floor would not cause any new significant impacts not identified in the One Oak 
Street Project certified EIR and would not cause the significant impact previously identified in the One 
Oak Street Project certified EIR to become substantially more severe. No new mitigation measures would 
be necessary to reduce significant impacts. No changes have occurred with respect to circumstances 
surrounding the project site that would result in significant environmental impacts to which the revised 
project would contribute considerably, and no new information has become available that shows that the 
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revised project would result in significant environmental impacts. Therefore, no supplemental 
environmental review is required beyond this memorandum. 

APPELLANT’S SUPPLEMENTAL SUBMISSION 

On August 25, 2017, the Appellant Jason Henderson submitted a supplemental submission to his original 
appeal letter filed with the Board of Supervisors on July 17, 2017. Appellant’s supplemental submission 
does not raise any new environmental issues that were not already thoroughly addressed in the Draft 
EIR, the Responses to Comments document, and/or the Planning Department’s appeal response 
memorandum, dated August 28, 2017.  

Nonetheless, the department has chosen to supply additional response in this memorandum to concerns 
raised in the Appellant’s supplemental submission, and to clarify issues and emphasize points already 
addressed in the EIR record.    

Concerns Raised and Planning Department Responses   

Concern 1: The Appellant asserts that the EIR is inadequate because it does not analyze alternatives 
with 0.25 or zero parking ratios.  

Response 1:  An alternative that provides 0.25 or no parking is not required under CEQA, because the 
purpose of an alternative is to lessen or avoid significant impacts of the proposed project, and in this 
instance a reduced or no parking alternative would not lessen or avoid the one identified significant 
impact for the project. 

This concern is covered in the Responses to Comments Document beginning on page 4.48.  

CEQA does not require analysis of every imaginable alternative. Rather, it mandates that agencies 
consider “a reasonable range of potentially feasible alternatives” that “would feasibly attain most of the 
basic objectives of the project but would avoid or substantially lessen” any of its significant effects. 
(CEQA Guidelines, § 15126.6(a).) A lead agency may eliminate an alternative from detailed consideration 
in the EIR either because of its “inability to avoid significant environmental impacts”, because it would 
not achieve most of the basic project objectives, or because it would be infeasible. (CEQA Guidelines, § 
15126.6(c).) 

As thoroughly described in EIR pp 4.C.87 and RTC pp 4.84, the Project would only result in one 
significant unavoidable impact: a cumulative construction-related traffic impact that would occur during 
the construction phase of the Project. (Impact C-TR-7). A reduced parking or no parking alternative 
would not avoid or mitigate this impact because construction activities would remain substantially the 
same, resulting in the same impact. Accordingly, a reduced parking or no parking alternative is not 
required as part of the EIR because such alternatives would not avoid or lessen the one identified 
significant adverse environmental impact of the proposed project.  

Concern 2: The Appellant asserts that the EIR does not adequately analyze loading demand because it 
does not reflect present day trends in retail delivery on transit, pedestrians, and bicyclists.  

1470



Appeal of EIR Certification 
August 30, 2017 

   8 

Case No. 2009.0159E 
One Oak Street Project 

Response 2:  The EIR includes an analysis of the various elements of on-site and on-street loading 
operations. The EIR used the best available information to assess the loading impacts of the project.  

As discussed in the RTC beginning on page 4.36, the SF Guidelines methodology for estimating truck and 
service vehicle loading demand assesses whether the peak loading demand could be accommodated 
within the proposed facilities, and considers the loading demand for the nine-hour period between 8 AM 
and 5 PM. As stated on EIR p. 4.C.56, the project loading demand of 28 delivery/service vehicle trips per 
day corresponds to a peak demand for two loading spaces, which would be accommodated within the 
proposed project’s on-site loading supply. The proposed project and variant would not result in a 
significant loading impact, and therefore mitigation measures are not required. Appellant contends that 
this established methodology is flawed because it underestimates the number of e-commerce retail 
deliveries to the site.  The City’s loading demand methodology is based on the most recent and 
comprehensive information available, the 2002 SF Guidelines to assess the loading impacts of the project.  
Appellant provides no evidence to support its claim that the data is inaccurate. Accordingly, any 
increased loading demand could be accommodated within the loading spaces provided in the Project, as 
there would be available capacity outside the peak loading demand. Appellant’s assertion also assumes 
that each delivery is delivered in a separate vehicle, whereas in buildings with multiple units, such as the 
proposed project, multiple residents are served with one delivery trip (e.g., UPS delivers multiple 
packages to one building address at one time).   

The proposed project requires implementation of a Mitigation Monitoring and Reporting Program 
pursuant to Planning Code Section 309, Motion 19943.  The project would be required to implement 
Improvement Measure I-TR-B: Loading Operations Plan.  The Loading Operations Plan would include a 
set of guidelines related to the operation of the Oak Street driveways into the loading facilities, and large 
truck curbside access guidelines. It would specify driveway attendant responsibilities to ensure that truck 
queuing and/or substantial conflicts between project loading/unloading activities and pedestrians, 
bicyclists, transit and autos do not occur. Improvement Measure I-TR-B: Loading Operations Plan sets 
forth periodic review of loading operations by the SFMTA and the Planning Department to ensure that 
improvement measures are working. 

Concern 3: The Appellant asserts that transit capacity serving the site is constrained and that the EIR 
should have studied expansion of transit capacity.   

Response 3:  The EIR concluded that the project would have no impacts on transit capacity, either at 
the project-level or cumulatively. No mitigation measures are required.  

Appellant appears to be making a policy argument that the City should engage in a more comprehensive 
analysis of transit service and expansion. Such studies, analysis and comprehensive programs are 
conducted by the City on a regular basis. However, the purpose of CEQA is to analyze the impacts of the 
proposed project on the environment. The certified EIR fulfills CEQA’s mandate by fully analyzing the 
potential impact of the proposed project on transit. Transit impacts of the proposed project are presented 
in the EIR in Impact TR-3, pp. 4.C.51- 4.C.54, for existing plus project conditions and in Impact C-TR-3, 
pp. 4.C.83-4.C.84, for 2040 cumulative conditions. This analysis concluded that the proposed project 
would not result in any significant transit impacts. Accordingly, no mitigation measures (such as 
expanding transit capacity) are required under CEQA.  
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Concern 4: The Appellant asserts that the EIR does not adequately analyze the impacts of valet 
parking on VMT and transportation impacts.  

Response 4:  The EIR adequately analyzed the transportation and circulation impacts of 155 parking 
spaces, including valet queuing, and found that the project would result in no significant impacts.  

Appellant contends that the use of valet parking at the project will result in increased driving due to ease 
of access to cars by residents. Appellant provides no evidence to support this assertion. By contrast, the 
time delay associated with valet parking was addressed in the RTC at Page 4.19: “valet-assisted vehicle 
parking is included as part of the proposed project primarily due to the physical constraints of the project 
site, and not as a convenience for residents. Regardless of the method of vehicle parking and retrieval 
(i.e., valet-assisted or self-park), residents with parking spaces would have accessibility to their vehicle at 
all times. However, wait times for valet service, particularly during peak hours, would likely be 
inconvenient. This inconvenience may serve as a disincentive for residents to use private vehicles. 
Overall, the provision of valet-assisted parking is unlikely to have a significant effect on a resident’s 
decision to drive. Specifically, provision of valet-assisted parking at the project site is unlikely to result in 
more driving, because trip purpose and destination characteristics (i.e., distance, availability of parking, 
etc.), the key parameters affecting travel time and cost of the trip, would primarily determine the mode of 
travel for the resident. Providing valet-assisted parking at the destination, rather than within a residential 
building, would more likely affect residents’ decision to drive; however, this would not be affected 
whether the proposed project includes valet-assisted parking or not.” 

Furthermore, the EIR adequately analyzed the transportation and circulation impacts of 155 parking 
spaces, including valet queuing (EIR pp. 4.C.42-4.C.45), passenger loading (EIR p. 4.C.57), and pedestrian 
safety (EIR pp. 4.C.51-4.C.54). This analysis did not provide any discounts for the use of valet parking, 
but rather analyzed the impact of each of the proposed parking spaces (155 spaces were studied in the 
Draft EIR, but the project sponsor has reduced the amount of parking to 136 spaces as currently 
proposed), assuming residents with parking spaces would have accessibility to their vehicle at all times.  
The EIR concluded that the Project’s proposed parking spaces would not result in any significant 
transportation or circulation impacts at pp 4.C.44. Accordingly, Appellant’s unsupported claims 
regarding the use of valet parking resulting in ease of access to cars or an increase in use of cars are not 
germane to the significant physical environmental impacts under CEQA.  

Concern 5: The Appellant claims the City used the VMT threshold of significance inappropriately. 

Response 5: The City’s VMT methodology and threshold of significance are supported by substantial 
evidence, as thoroughly analyzed and discussed in the EIR and the RTC.  

Appellant expands on his objection to the City’s VMT methodology by claiming that the City should have 
adopted a different threshold of significance. Appellant cites Mejia v. City of Los Angeles (“Mejia”) (2005) 
130 Cal.App.4th 322 and East Sacramento Partnership for a Livable City v. City of Sacramento (“East 
Sacramento”) (2016) 5 Cal.App.5th 281. Mejia is inapplicable because it involved a challenge to a Mitigated 
Negative Declaration—not an EIR. It is well-established law under CEQA that the “fair argument “ test 
discussed in Mejia (and by Appellant) does not apply where the lead agency has prepared an EIR, as is 
the case here. Rather, it is a long-standing principle of CEQA law that the “substantial evidence” test is 
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applied to evaluate the lead agency’s determinations. Here, the City has established that its adopted VMT 
methodology is supported by substantial evidence.  

East Sacramento is also inapplicable. There, the court held that the City of Sacramento’s threshold of 
significance based on “community values” reflected in the General Plan did not satisfy the CEQA 
requirement of substantial evidence. By contrast, in adopting its VMT methodology, the City carefully 
documented the studies and analysis supporting the VMT methodology and threshold of significance. As 
thoroughly explained in the EIR, RTC Response TR-2, and in the department’s previous Appeal Response 
Letter, the San Francisco Planning Commission replaced automobile delay (vehicular level of service or 
LOS) with VMT criteria on March 3, 2016, pursuant to Resolution 19579, in compliance with California 
Senate Bill 743. 

As explained on EIR pp. 4.C.34-4.C.35 and RTC pp. 4.17-4.18, the department relies on San Francisco 
Chained Activity Model Process (“SF-CHAMP”) model runs prepared by the San Francisco County 
Transportation Authority to estimate VMT within different geographic locations (i.e., Traffic Analysis 
Zones, or “TAZ”s) throughout San Francisco. One rationale for using the SF-CHAMP maps to screen out 
projects, instead of a project-by-project detailed VMT analysis, is that most developments are not of a 
large enough scale and/or contain unique land uses to substantially alter the VMT estimates from 
SFCHAMP. As described on EIR p. 4.C.9, the existing average daily VMT per capita for the SF-CHAMP 
Traffic Analysis Zone in which the project site is located is 3.5, which is substantially less than the 
citywide average (7.9) and regional average (17.2) for the nine-county San Francisco Bay Area. 

As noted by the court in East Sacramento, “CEQA grants agencies discretion to develop their own 
thresholds of significance (CEQA Guidelines, § 15064, subd. (d)).” That discretion, however, is not 
unbounded, as the determination that the Project has no significant environmental impact must be 
supported by substantial evidence. (§ 21168.5.)”. East Sacramento, supra, 5 Cal.App.5th at 300 (citations 
omitted). As thoroughly discussed in the RTC and the EIR, substantial evidence supports the City’s VMT 
methodology and threshold of significance. The cases Appellant cites simply have no bearing on this EIR 
or the VMT threshold of significance adopted by the City.  

Concern 6: Appellant claims the EIR is inadequate because it failed to analyze wind impacts on 
bicyclists. 

Response 6: The EIR correctly analyzed wind impacts, using established City methodology. Appellant 
has not demonstrated that the City’s methodology is incorrect or not supported by substantial 
evidence in the record. 

Appellant takes issue with the City’s analysis of wind impacts. As discussed in the department’s 
Response Letter, CEQA does not recommend the study of wind impacts in Appendix G.  Rather, the City 
has elected to include such studies in its CEQA analyses. (See Admin. Code Section 31.10(a) [to analyze 
environmental impacts, the Planning department shall use the checklist from Appendix G of the CEQA 
Guidelines, and supplement with other environmental effects specific to the urban environment of San 
Francisco].) CEQA grants agencies discretion to develop their own thresholds of significance and an 
agency's choice of a significance threshold will be upheld if founded on substantial evidence. The Final 
EIR’s use of a significance threshold consistent with established City standards is founded on substantial 
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evidence. The Appellant disagrees with the well-established methodology used in San Francisco EIRs to 
assess wind impacts, because it does not specifically study wind impacts on bicyclists. However, the 
Appellant does not offer an alternative methodology or evidence supporting a different methodology or 
threshold of significance, nor does the Appellant suggest that the studies relied upon by the City in 
support of Section 148 criteria are inaccurate or incorrect.   

In response to similar comments on the Draft EIR regarding wind impacts on bicyclists, in preparing the 
Responses to Comments document, the Planning department inquired into how or whether other 
jurisdictions address the issue of wind impacts on bicyclists. As discussed on RTC p. 4.65, to date, there 
are no specific, widely accepted, industry standard criteria for the assessment of wind effects on 
bicyclists. There are, however, international criteria, known as the Lawson Criteria, used by government 
agencies in other parts of the world to establish a threshold wind speed at which cyclists would be 
expected to become destabilized. As noted in the department’s previous Appeal Response Letter, the test 
points in the EIR’s analysis are like those under a hypothetical analysis under the Lawson Criteria, except 
that the One Oak Street wind study also included test points in the crosswalks of the street. Overall, the 
Lawson Criteria are much less stringent than the City’s Section 148 criteria. Consequently, the City’s wind 
standard is far more protective of the public (including bicyclists) than the wind criterion employed 
elsewhere internationally. 

Conclusion 

The Planning Department conducted an in-depth and thorough analysis of the potential physical 
environmental effects of the proposed One Oak Street Project, consistent with CEQA, the CEQA 
Guidelines, and Chapter 31 of the San Francisco Administrative Code. Appellant has not demonstrated 
that the certified EIR is insufficient as an informational document, or that the Commission's findings and 
conclusions are unsupported by substantial evidence. The department conducted necessary studies and 
analyses, and provided the Commission with necessary information and documents in accordance with 
the department's environmental checklist and standard procedures, and pursuant to CEQA and the 
CEQA Guidelines. 

Substantial evidence supports the Commission's findings and conclusions. For the reasons provided in 
this appeal response, the department believes that the certified EIR complies with the requirements of 
CEQA, the CEQA Guidelines, and Chapter 31 of the San Francisco Administrative Code, and provides an 
adequate, accurate, and objective analysis of the potential environmental impacts of the project. 
Therefore, the department respectfully recommends that the Board uphold the Commission's certification 
of the EIR and reject Appellant’s appeal. 

 
ATTACHMENTS:  

Attachment A: BMT Fluid Mechanics, Letter, “One Oak Tower – Pedestrian Wind Microclimate,” 
August 25, 2017  

Attachment B: Prevision Design, Memo: “Effects of Tower Shift on Shading for One Oak Street 
Project.” August 25, 2017  
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Appeal of EIR Certification 
One Oak Street (1500–1540 Market Street) Project 

 

DATE: August 28, 2017 

TO: Angela Calvillo, Clerk of the Board of Supervisors 

FROM: Lisa Gibson, Environmental Review Officer – (415) 575-9034 
 Diane Livia, Environmental Planner – (415) 575-8758 
 Rick Cooper, Senior Planner – (415) 575-9027 

RE: File No. 170812, Planning Department Case No. 2009.0159E, 
Appeal of the Environmental Impact Report Certification for the 
One Oak Street (1500–1540 Market St.) Project, Block 836, 
Lots: 001,002, 003, 004, and 005 

PROJECT SPONSOR: One Oak Owner, LLC 

APPELLANT: Jason Henderson  

HEARING DATE: September 5, 2017 

ATTACHMENTS: Letter, BMT Fluid Dynamics, May 31, 2017 
  

 

 

INTRODUCTION 

This memorandum and the attached documents are a response to the letter of appeal to the Board of 
Supervisors (“the Board”) regarding the issuance of a Final Environmental Impact Report (“Final EIR”) 
under the California Environmental Quality Act (“CEQA Determination”) for the One Oak (1500–1540 
Market Street) Project (“the proposed project”). The Final EIR was certified by the Planning Commission 
(“the Commission”) on June 15, 2017. The appeal to the Board was filed on July 17, 2017 by Sue Hestor on 
behalf of Appellant Jason Henderson. 

Appellant’s two-page appeal letter incorporates by reference and attaches two letters sent to the Planning 
Department from Appellant, in his capacity as Chair of the Hayes Valley Neighborhood Association 
Transportation and Planning Committee, as evidence in support of the appeal: a January 4, 2017 letter 
submitted to the department during the Draft EIR public comment period, and a May 26, 2017 letter 
submitted to the Planning Commission in advance of their June 15, 2017 hearing on Final EIR certification 
and project approvals. Note, however, that Appellant does not purport to represent the Hayes Valley 
Neighborhood Association in the current appeal. 
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The Final EIR, which consists of the Draft Environmental Impact Report (“Draft EIR”) and the Response 
to Comments (“RTC”) document, was provided to the Clerk of the Board on June 1, 2017. 

The decision before the Board is whether to uphold the certification of the Final EIR by the Commission 
and deny the appeal, or to overturn the Commission’s decision to certify the Final EIR and return the 
project to the department for additional environmental review.  

For the reasons set forth in this Appeal Response, the department believes that the Final EIR complies 
with the requirements of CEQA, the CEQA Guidelines, and Chapter 31 of the San Francisco 
Administrative Code, and provides an adequate, accurate, and objective analysis of the potential 
environmental impacts of the proposed project. Therefore, the department respectfully recommends that 
the Board uphold the Planning Commission's certification of the Final EIR. 

SITE DESCRIPTION 

The project site is located at 1500-1540 Market Street at the northwest corner of the intersection of Market 
Street, Oak Street, and Van Ness Avenue in the southwestern portion of San Francisco’s Downtown/Civic 
Center neighborhood. The project site is entirely within the following zoning districts: the C-3-G 
(Downtown Commercial, General) District, with an overlay of the Market Street Special Sign District 
(Planning Code Section 608.8), and the Van Ness and Market Downtown Residential Special Use District 
(SUD) (Planning Code Section 249.33). Most of the project site is within the 120/400 R 2 Height and Bulk 
District that establishes a 120-foot-tall limit for the height of the building’s podium base, and a 400-foot-
tall height limit that could accommodate a tower. The westernmost portion of the project site is within the 
120-R-2 Height and Bulk District. The project site is also within the Market and Octavia Area Plan area. 
The project site collectively includes both a “building site” component and a “right-of-way improvement 
area” component within surrounding public rights-of-way.  

The project building site is made up of five contiguous, privately owned lots within Assessor’s Block 836 
(Lots 1, 2, 3, 4, and 5), an 18,219-square-foot (“sq. ft.”) trapezoid, bounded by Oak Street to the north, Van 
Ness Avenue to the east, Market Street to the south, and the interior property line shared with the 
neighboring property to the west (1546-1564 Market Street). The easternmost portion of the building site, 
1500 Market Street (Lot 1), is occupied by an existing three-story, 2,750-sq.-ft. commercial building, built 
in 1980. This building is partially occupied by a convenience retail use (All Star Café) on the ground floor 
and offices on the upper floors. The building also contains an elevator entrance to the Muni Van Ness 
station that opens onto Van Ness Avenue. Immediately west of the 1500 Market Street building is an 
existing valet-operated surface parking lot accommodating 47 vehicles (on Lots 2, 3, and 4). The parking 
lot is fenced along its Market Street and Oak Street frontages and is entered from Oak Street. The 
westernmost portion of the building site at 1540 Market Street (Lot 5) is occupied by a four-story, 48,225-
sq.-ft. commercial office building, built in 1920.  

In addition to the building site, the project site also includes surrounding areas within the adjacent public 
rights-of-way (collectively, the “right-of-way improvement area”) in which streetscape improvements 
would be constructed as part of the proposed project, including a segment of the Oak Street right-of-way 
(including roadway and sidewalks) along the Oak Street frontages of Lots 1-5. The project site’s right-of-
way improvement area also includes the sidewalk areas along the Van Ness Avenue and Market Street 
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frontages of the building site component of the project site. Adjacent to the project site to the east, the 
existing Van Ness Avenue sidewalk is about 15 feet wide. The existing Market Street sidewalk is about 25 
feet wide and narrows to 15 feet at the western end of the project site. The escalator and stairway entrance 
to the Van Ness Muni Metro station occupies a portion of the Market Street sidewalk, narrowing the 
walkway to 9 feet. The sidewalk along Market Street is paved in characteristic red brick and includes 
three of the 327 historic “Path of Gold” light standards that line Market Street (1-2470 Market Street, San 
Francisco Landmark #200).  

PROJECT DESCRIPTION 

The proposed One Oak Street Project consists of the demolition of existing buildings within the project 
site, removal of a parking lot on the project site at 1500-1540 Market Street and construction of a new 310-
unit, 40-story residential tower (400 feet tall, plus a 20 foot-tall parapet) with ground-floor commercial 
space and one off-street loading space. The proposed project would also include a subsurface parking 
garage for residents (155 spaces were studied in the Draft EIR, but the project sponsor has reduced the 
amount of parking to 136 spaces as currently proposed). Bicycle parking for residents would be provided 
on a second-floor mezzanine; for visitors, parking would be provided in bicycle racks on adjacent 
sidewalks. The proposed project would also include construction of a public plaza within the Oak Street 
right-of-way, construction of several wind canopies within the proposed plaza and construction of one 
wind canopy within the sidewalk at the northeast corner of Market Street and Polk Street to reduce 
pedestrian-level winds.  

The EIR also studies a variant to the proposed project, an optional scheme that was available to the 
project sponsor or decision maker for later selection and approval. The variant would not relocate the 
Muni elevator offsite, and would not include a contraflow fire lane along Franklin Street, as described in 
the EIR. Since publication of the Draft EIR, the project sponsor has indicated that it selected this variant as 
the preferred project. Additionally, in its selection of the variant as the preferred project, the project 
sponsor provided updated details and design refinements for Oak Plaza, in conformity with the Better 
Streets Plan and in response to input from the Department of Public Works as described in the RTC 
document, pp. 2.1-2.7. The Planning Commission approved this variant, as modified and updated in the 
RTC document. 

Subsequent to certification of the final EIR, the project sponsor proposed a revision to the project. The 
project revision consists of shifting the tower location 3’-3” northeast, along the diagonal Market Street 
property line axis.  The revision shifts the tower 2’-1” to the north, and 2’-6” to the east. This modification 
eliminates the need for the General Plan Amendment and Zoning Map Amendment. The tower shift 
would not change the ground floor footprint, thereby retaining the pedestrian areas in the plaza. The shift 
would increase the size of the floorplates at the podium on levels 4 through 12 (9 floors) by 245 gross 
square feet each (total of 2,205 gross sq. ft.). As noted below on page 5 under “Environmental Review 
Process,” the department will prepare an addendum to the EIR to document that the project revisions do 
not trigger the need to recirculate the EIR.  

ENVIRONMENTAL REVIEW PROCESS 

On February 26, 2009, a previous project sponsor submitted an Environmental Evaluation Application to 
the department for the project site, and subsequently revised its Environmental Evaluation Application 
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on August 27, 2012. The project (a 37-story, 435-foot-tall, 258-unit residential tower with ground-floor 
retail and 69 parking spaces in two basement levels) would have occupied Lots 2, 3, 4, and 5 but would 
not have included the easternmost lot on the block (Lot 1) within the project site. The department 
published a Notice of Preparation for the previous iteration of the project on October 10, 2012. That 
proposal did not advance and the project was subsequently revised, as described below. 

The current project sponsor, One Oak Owner, LLC, submitted updated information to the department for 
the currently proposed project under the same department case number as that assigned to the previous 
iteration of the project (Case No. 2009.0159E). To distinguish between the two iterations, a Notice of 
Preparation was published for the current proposal, which incorporated information from the prior NOP 
for the site, and described the revisions to the project. 

The department prepared an Initial Study and published a Notice of Preparation of an EIR on June 17, 
2015, announcing its intent to prepare and distribute a focused EIR. The NOP/IS found that the following 
environmental effects of the project, as fully analyzed in the NOP/IS, would be less than significant or less 
than significant with mitigation: Land Use and Land Use Planning; Population and Housing; Cultural 
and Paleontological Resources; Noise; Air Quality; Greenhouse Gas Emissions; Recreation; Utilities and 
Service Systems; Public Services; Biological Resources; Geology and Soils; Hydrology and Water Quality; 
Hazards and Hazardous Materials; Mineral and Energy Resources; and Agricultural and Forest 
Resources.  

The NOP/IS determined that the proposed project could result in potentially significant environmental 
impacts, and that an analysis of the following environmental topics is required in an EIR: Transportation 
and Circulation; Wind; and Shadow.  

Publication of the NOP/IS initiated a 30-day public review and comment period that ended on July 17, 
2015. During the public review and comment period, the department received two comment letters from 
interested parties pertaining to the topics of traffic, aesthetics, urban design, wind, and shadow. The 
department considered the comments made by commenters in preparation of the Draft EIR for the 
proposed project.  

On November 16, 2016, the department published a Draft EIR for the proposed project that included an 
analysis of the following environmental topics: Transportation and Circulation; Wind; and Shadow. The 
Draft EIR also included the topic of Land Use and Land Use Planning for informational purposes, 
although the NOP/IS determined that Land Use impacts would be less than significant.  

On January 5, 2017, the Planning Commission held a duly noticed public hearing on the Draft EIR. The 
56-day period for acceptance of written comments ended on January 10, 2017. The department then 
prepared a RTC document, published on June 1, 2017, to address environmental issues raised by written 
and oral comments received during the public comment period and at the public hearing for the Draft 
EIR. The RTC contained additional analysis and reports that verified, expanded upon, and clarified the 
Draft EIR contents, but did not change any of the Draft EIR’s conclusions regarding the environmental 
impacts of the proposed project. The RTC included revisions to the text of the Draft EIR based on changes 
and clarifications to the proposed project initiated by the project sponsor, some in response to public 
comment, and corrected nonsubstantive errors in the Draft EIR. 
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The Final EIR consists of the Draft EIR together with the RTC document. On June 15, 2017, at a duly 
noticed public hearing, the San Francisco Planning Commission certified the Final EIR. This was based on 
the determination that the contents of the Final EIR and the procedures through which it was prepared, 
publicized, and reviewed complied with CEQA, the CEQA Guidelines, and Chapter 31 of the San 
Francisco Administrative Code. The Planning Commission found the Final EIR to be adequate, accurate 
and objective, that it reflects the independent analysis and judgment of the City, and that the RTC 
document contains no significant revisions to the Draft EIR. Planning Commission Motion No. 19938 
(Attachment B) certified the Final EIR for the proposed project in compliance with CEQA, the CEQA 
Guidelines, and Chapter 31. 

The department has reviewed the recent proposed revision to the project and will prepare an addendum 
to the EIR to document that the revised project does not result in new or substantially more severe 
significant environmental impacts as compared to those identified in the EIR. The department will 
provide the addendum in a supplemental appeal response to the Board prior to the EIR appeal hearing. 

STANDARDS OF ADEQUACY FOR CERTIFICATION OF AN EIR 

Under San Francisco Administrative Code Section 31.16(c)(3), the grounds for appeal of an EIR are 
limited to whether the EIR complies with CEQA, including whether “it is adequate, accurate and 
objective, sufficient as an informational document, correct in its conclusions, and reflects the independent 
judgment and analysis of the City and whether the Planning Commission certification findings are 
correct.” The Commission's adoption of CEQA Findings (including associated mitigation measures) and a 
Statement of Overriding Considerations (e.g., rejecting alternatives on the basis of their financial 
infeasibility and inability to meet project objectives and the finding of overriding benefits of the project) is 
part of the Section 309 Authorization approval and Conditional Use Authorization approval of the project 
by the Planning Commission, and is therefore not within the scope of what is appealable to the Board of 
Supervisors as set forth in Administrative Code Section 31.16(c)(3). Rather, an appeal of a Section 309 
Authorization approval and its associated CEQA Findings must be made to the Board of Appeals, while 
an appeal of the Conditional Use Authorization and the associated CEQA Findings can be made to the 
Board under certain circumstances. However, no such appeals were filed and all that is pending before 
the Board is the adequacy of the EIR as stated above.  

The standards for adequacy of an EIR are set forth in CEQA Guidelines Section 15151, which states: 

“An EIR should be prepared with a sufficient degree of analysis to provide decision 
makers with information which enables them to make a decision which intelligently 
takes account of environmental consequences. An evaluation of the environmental effects 
of a proposed project need not be exhaustive, but the sufficiency of an EIR is to be 
reviewed in the light of what is reasonably feasible. Disagreement among experts does 
not make an EIR inadequate, but the EIR should summarize the main points of 
disagreement among the experts. The courts have looked not for perfection, but for 
adequacy, completeness, and a good faith effort at full disclosure." 

San Francisco Administrative Code Section 31.16(b)(6) provides that in reviewing an appeal of a CEQA 
decision, the Board of Supervisors “shall conduct its own independent review of whether the CEQA 
decision adequately complies with the requirements of CEQA. The Board shall consider anew all facts, 
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evidence and issues related to the adequacy, accuracy and objectiveness of the CEQA decision, including, 
but not limited to, the sufficiency of the CEQA decision and the correctness of its conclusions.” 

CONCERNS RAISED AND PLANNING DEPARTMENT RESPONSES: 

The two-page July 17, 2017 appeal letter contains five general concerns as the basis for the appeal of the 
EIR certification for the proposed project. As noted under Introduction above, the appeal letter 
incorporated and attached two letters to the Planning Commission from the Hayes Valley Neighborhood 
Association, both signed by Appellant as Chair of the Transportation and Planning Committee of that 
Association, as well as a resolution by the Market & Octavia Advisory Committee regarding parking.  

The five general concerns expressed in Appellant’s letter are listed below in the order in which they 
appear in the appeal letter and a corresponding response is provided below each concern.  

The attached Hayes Valley Neighborhood Association letters to the Planning Commission do not raise 
any new environmental issues that were not already addressed either in the Draft EIR or in the Responses 
to Comments document. The letter dated January 4, 2017 is comments on the Draft EIR for the One Oak 
Street project, submitted prior to the Planning Commission’s January 5 public hearing on the Draft EIR. 
This letter is fully responded to in Section 4, Comments and Responses, of the RTC document. The letter 
dated May 26, 2017 is addressed to the President and Vice President of the Planning Commission, in 
advance of the Commission’s public hearing on the One Oak Street project on June 15. The one physical 
environmental issue raised in this letter – wind impacts on cyclists – is addressed in the RTC document in 
Response WI-2 on pp. 4.64-4.67. The other issues are related to the merits of the project.  

Concern 1: Appellant asserts that the EIR is inadequate because it does not analyze an alternative with 
on-site inclusionary housing.  

Response 1: An alternative that provides on-site inclusionary housing is not required under CEQA. 
There is no substantial evidence in the record that an economic or social effect would result in effects 
to the physical environment. 

CEQA requires that “An EIR shall describe a range of reasonable alternatives to the project, or to the 
location of the project, which would feasibly attain most of the basic objectives of the project but would 
avoid or substantially lessen any of the significant effects of the project, and evaluate the comparative 
merits of the alternatives.” (CEQA Guidelines, Section 15126.6 (a), emphasis added)  

Whether residential units of the project are market-rate or Below Market Rate (BMR) is not germane to 
the significance of physical environmental impacts under CEQA. Rather, the issue of inclusionary 
housing is a social and economic consideration. Section 15131(a) of the CEQA Guidelines states that 
“[e]conomic or social effects of a project shall not be treated as significant effects on the environment” 
unless those effects are part of a chain of cause and effect between the project and a physical change. 
Evidence of social or economic impacts (e.g., rising property values, increasing rents, changing 
neighborhood demographics, etc.) that do not contribute to, or are not caused by, physical impacts on the 
environment are not substantial evidence of a significant effect on the environment. CEQA prohibits the 
finding of significant impacts that are not based on substantial evidence of a proposed project’s adverse 
physical changes to the environment. The social and economic concerns related to affordable housing, 
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neighborhood gentrification and tenant displacement are being addressed through the City’s rent control, 
planning and policy development processes. As analyzed in the EIR in the Notice of Preparation/Initial 
Study (EIR Appendix A, pp. 51-56) and on RTC pp. 4.77-4.81, there is no evidence that the proposed 
project would result in potential social and economic effects that would indirectly result in significant 
effects to the physical environment and are therefore beyond the scope of this EIR. 

The presence or absence of affordable units in the proposed project does not result in any significant 
physical impacts or change the significance of impacts identified in the EIR (including vehicle miles 
traveled (“VMT”) and other transportation impacts). Because alternatives are intended to avoid or 
substantially lessen a significant effect of the project, and because choosing to pay an in-lieu fee instead of 
constructing affordable units would not result in a significant physical environmental effect, presenting 
an alternative with on-site inclusionary housing in the EIR instead of paying the fee would not fulfill the 
requirements of alternatives in an EIR. Therefore, no such alternative is required.  

As noted on EIR p. 2.12 and RTC p. 4.80, the project sponsors would be required to pay an in-lieu fee to 
meet its affordable housing requirements under the City’s Inclusionary Affordable Housing Program. 
The Mayor’s Office of Housing, (“MOHCD”), has indicated that, subject to the satisfaction of certain 
conditions, it intends to direct in-lieu fees from the proposed project to develop 72 BMR units on former 
Central Freeway Parcels R, S and U, within 0.3 mile of the project site. Residential development projects 
on these Central Freeway Parcel sites were considered reasonably foreseeable projects for purposes of 
analysis of cumulative impacts in the EIR (EIR pp. 4.A.6-4.A.7). However, these future residential projects 
are separate from and independent of the proposed project and would be subject to their own 
independent review of environmental impacts under CEQA. The socioeconomic status of residents of 
these future projects would be immaterial to the future analysis of physical environmental consequences 
of those projects under CEQA.  
 
In recent discussions between the project Sponsor and the MOHCD, the project sponsor has proposed to 
fund up to an additional 30 BMR units (up to 102 units in total, including 30 units for transitional aged 
youth) on Parcels R, S and U using additional directed fees from the one Oak’s affordable housing 
obligations under the Market-Octavia and Van Ness & Market SUD, as well as a Child Care Center and a 
Community Center to be partially funded by One Oak’s Infrastructure Fees allocated for such uses. 

In addition to complying with the Inclusionary Affordable Housing Program, the project would be 
subject to the Market-Octavia Affordable Housing Fees and Van Ness & Market SUD Affordable Housing 
Fees.  

There is no substantial evidence in the record of any significant adverse physical environmental change 
that would result from the project sponsor’s election to satisfy its requirement under Planning Code 
Section 415 and other Planning Code affordable housing requirements by paying an in lieu fee rather 
than providing the required BMR units on-site, and Appellants present none in their appeal. In the 
absence of any such significant effect, no alternative that provides on-site BMR units is required.  

Concern 2: Appellant asserts that the EIR inadequately analyzed transportation impacts, particularly 
regarding its analysis of vehicle miles traveled impacts. 
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Response 2: The EIR fully addressed transportation impacts, including VMT. The department’s 
approach in assessing VMT impacts in CEQA documents is consistent with adopted Planning 
Commission policy and the methodology uses state-of-the art activity based modeling. 

As indicated on EIR p. 4.C.26, California Senate Bill 743 requires the California Office of Planning and 
Research (OPR) to establish criteria for determining the significance of transportation impacts that shall 
promote the reduction of greenhouse gas emissions, the development of multimodal transportation 
networks, and a diversity of land uses. The bill further calls for OPR, in developing the criteria, to 
recommend potential metrics to measure transportation impacts, including VMT. VMT is a measure of 
the amount and distance that a project causes potential residents, tenants, employees, and visitors to 
drive, including the number of passengers within a vehicle. In January 2016, OPR published for public 
review and comment a Revised Proposal on Updates to the CEQA Guidelines on Evaluating Transportation 
Impacts in CEQA1 (proposed transportation impact guidelines) recommending that lead agencies 
measure transportation impacts for projects using a VMT metric. OPR’s proposed transportation impact 
analysis guidelines provide substantial evidence for the use of the VMT metric and setting VMT 
thresholds of significance. For land use projects, OPR recommended using a VMT efficiency (e.g., per 
capita) threshold set at 15 percent below the existing regional average, as this threshold is “both 
reasonably ambitious and generally achievable.”  

The San Francisco Planning Commission adopted VMT as a significance criterion via Resolution 19579 on 
March 3, 2016.2 Resolution 19579 incorporated by reference OPR’s proposed and forthcoming required 
changes to the CEQA Guidelines. The EIR (pp. 4.C.26 and 4.C.34-4.C.36) discusses the resolution in more 
detail. Attachment F of the March 3, 2016 Planning Commission staff report supporting this resolution 
provides the department’s methodology, analysis, and recommendations for the VMT analysis.  

Appellant states that the use of a VMT threshold of significance set at 15 percent below regional average 
is inadequate and instead the department should use a much lower VMT threshold of significance, 
including the possibility of zero VMT. Appellant states that a much lower VMT threshold of significance 
is needed at the One Oak project site because of its proximity to an already congested street and subway 
network of people traveling by various modes (e.g., walking, bicycling, transit). Appellant also states that 
the regional threshold of significance does not adequately capture the VMT impacts on those various 
modes of travel. Appellant is incorrect regarding the first point and is misunderstanding the approach 
the department uses to analyze localized impacts. 

The thresholds of significance that the department uses for VMT analysis meet the criteria of Senate Bill 
743: they demonstrate whether a development is in a transportation-efficient location within the region, 
with safe and adequate access to a multi-modal transportation system and key destinations, and whether 
the development will help the city, region, and state reach their greenhouse gas reduction targets. By 
stating that automobile capacity is already constrained near the site and that the VMT threshold should 
be zero, Appellant is essentially arguing for an automobile capacity metric (e.g., vehicular level of service 

                                                           
1  This document is available online at: https://www.opr.ca.gov/s sb743.php.  
2  San Francisco Planning Department, Executive Summary, Resolution Modifying Transportation Impact Analysis, 

Hearing date: March 3, 2016. 

1497



Appeal of EIR Certification 
August 28, 2017 

   9 

Case No. 2009.0159E 
One Oak Street Project 

[LOS]), the former metric that the City used and subsequently abandoned in favor of the VMT metric 
after passage of SB 743 and Planning Commission Resolution 19579.  

As documented in the March 3, 2016 Planning Commission staff report, vehicular LOS criteria encourage 
harmful sprawl development. Sprawl development adds a substantial amount of vehicles and greater 
distances of vehicle travel onto the overall regional transportation system, but has little to no vehicular 
LOS impacts. Conversely, infill development, such as the One Oak project, adds a substantially lower 
amount of vehicles and shorter distance of vehicular travel onto the overall regional transportation 
system than sprawl development, but could have numerous vehicular LOS impacts. This was one among 
many reasons that the Planning Commission removed automobile delay as a significance criterion in 
CEQA through Planning Commission Resolution 19579, and full implementation of Senate Bill 743 will 
require all jurisdictions to do the same. If the department were to adopt a zero VMT threshold, it may 
indirectly discourage development occurring in precisely the locations Senate Bill 743 is encouraging. 
This is because all developments, regardless of the amount of on-site vehicular parking provided, would 
still generate some VMT. Although there currently is not sufficient data available to accurately quantify 
the relationship between parking and VMT, the department acknowledges that providing no on-site 
vehicular parking may result in less VMT than providing on-site vehicular parking. However, even in 
such a case, some limited number of people in the development may still park off-site, rent cars 
occasionally, etc. Given this, all developments in San Francisco would require an EIR because the 
threshold is unachievable. In addition, as the RTC notes on p. 4.17, the threshold the department uses is 
set at a level that acknowledges that a development site cannot feasibly result in zero VMT per capita 
without substantial changes in variables that are largely outside the control of a developer (e.g., large-
scale transportation infrastructure changes, social and economic movements, etc.).  

Furthermore, the EIR did assess the localized impacts on various ways of travel. The EIR presents 
impacts of the proposed project on transit in Impact TR-2, pp. 4.C.45-4.C-51, on pedestrians in Impact TR-
3, pp. 4.C.51-4.C.54, and on bicyclists in Impact TR-5, pp. 4.C.54-4.C-55. The EIR includes an assessment 
of the impact of project-generated vehicle trips on the adjacent sidewalk and roadway network, as well as 
the impact of project’s transportation features, to assess the interaction between vehicles entering and 
exiting the site and pedestrians, bicyclists and transit operations. Project-generated vehicles would not 
result in conflicts or vehicle delays that would substantially affect the operations of the adjacent and 
nearby Muni routes and bicycle facilities, and garage and loading operations would not substantially 
constrain pedestrians on the adjacent sidewalk or within the shared street. The impacts of the proposed 
project on transit, pedestrians and bicyclists were determined to be less than significant. Therefore, if the 
number of parking spaces were reduced, it would not materially affect the impact conclusions in the EIR. 

Appellant also states that the EIR needs to benchmark VMT for this site in order to assess the 
effectiveness of transportation demand management (“TDM”) measures from the project. The EIR did 
benchmark VMT for the site and Appellant is incorrect regarding the need to quantitatively assess the 
TDM measures.  

As explained on EIR pp. 4.C.34-4.C.35 and RTC pp. 4.17-4.18, the Department relies on San Francisco 
Chained Activity Model Process (“SF-CHAMP”) model runs prepared by the San Francisco County 
Transportation Authority to estimate VMT within different geographic locations (i.e., Traffic Analysis 
Zones, or “TAZ”s) throughout San Francisco. One rationale for using the SF-CHAMP maps to screen out 
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projects, instead of a project-by-project detailed VMT analysis, is because most developments are not of a 
large enough scale and/or contain unique land uses to substantially alter the VMT estimates from SF-
CHAMP. As described on EIR p. 4.C.9, the existing average daily VMT per capita for the SF-CHAMP 
Traffic Analysis Zone in which the project site is located is 3.5, which is less than the citywide average 
(7.9) and regional average (17.2) for the nine-county San Francisco Bay Area. 

Implementation of a TDM Plan was included in the EIR as an improvement measure (Improvement 
Measure I-TR-A: Travel Demand Management Plan), and not as a mitigation measure, because no 
significant project-related operational transportation impacts were identified and therefore mitigation 
measures were not necessary. Therefore, assessment of the impact and effectiveness of TDM measures is 
not required. Improvement Measure I-TR-A: TDM Plan, EIR pp. 4.C.44-4.C.45, outlines the types of 
measures that could be included in the TDM Plan. The measure follows the outline of the City’s TDM 
Ordinance, which, at the time of publication of the One Oak Street Project Draft EIR, was recommended for 
approval by the Planning Commission and was being forwarded for legislative action to the Board of 
Supervisors. On February 7, 2017, the Board of Supervisors approved legislation for the TDM Ordinance, 
and the proposed project will be subject to its requirements. Because the Draft EIR for the project was 
published in November 2016 prior to approval of the TDM Ordinance, Improvement Measure I-TR-A did 
not include details about the plan. Instead, the improvement measure stated on EIR p. 4.C.44 that if the 
Planning Code amendments are legislated by the Board of Supervisors, the proposed project would be 
subject to the requirements of the TDM program as set forth in the ordinance. The TDM Ordinance is 
now law, and thus the proposed project is required to conform to the adopted requirements. As described 
in the department’s Standards for the Travel Demand Management Program3 (updated February 2017), the 
measures included in the City’s TDM Program are intended to reduce VMT from new development.  

Appellant also states that the department is using outdated data for the transportation analysis (i.e., the 
year 1990). Appellant is incorrect. The department is currently using the best available information to 
assess the transportation effects from a development in CEQA documents.  

The EIR did not use 1990 data to estimate VMT per capita. As explained above, the department relies on 
SF-CHAMP model runs. The SF-CHAMP model is currently validated to the California Household Travel 
Survey 2010-2012 for determining travel mode and origin-destination of residents in San Francisco and 
the Bay Area. This survey is the most currently available household survey for the San Francisco Bay 
Area, and therefore reflects any changes in employment patterns due to growth in employment in both 
San Francisco and the region. The SF-CHAMP model is updated periodically as new data becomes 
available. 

The EIR used 1990 census data for one portion of the transportation assessment of localized effects of the 
residential uses on the transportation network, as described below. Project travel demand, including the 
number of project-generated vehicle trips, was estimated based on the methodology requirements in the 
San Francisco Transportation Impact Analysis Guidelines for Environmental Review (SF Guidelines). Consistent 

                                                           
3 Available online at: http://default.sfplanning.org/plans-and-

programs/emerging_issues/tsp/TDM_Program_Standards_02-17-2017.pdf 
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with the SF Guidelines, the mode split information for the new residential uses was based on the 2008-
2013 American Community Survey data for census tract 168.02 in which the project site is located, while 
mode split information for the restaurant/retail uses was based on information contained in the SF 
Guidelines for employee and visitor trips to the C-3 district. Only the trip distribution data (i.e., where 
people go to and come from) for the residential uses was based on the 1990 Census, while the trip 
distribution information for the restaurant/retail uses was based on the SF Guidelines. The 1990 census 
data was used because the more recent American Community Survey data used for determining travel 
mode to work does not include information on job location (the job location information is available from 
the 1990 census and is the most recent data available for that parameter). The assessment of traffic safety 
hazards and impacts on pedestrians, bicyclists, and transit operations, however, considered the impact of 
all project-generated vehicle trips and accounts for the large number of transit routes on the Van Ness 
Avenue and Market Street corridors in the project vicinity. Thus, even if Appellant’s speculative assertion 
were valid, i.e., that more residents may hypothetically drive to the South Bay, as opposed to other parts 
of San Francisco, the East Bay, or the South Bay, that would not affect the transit, pedestrian, or bicycle 
assessment, as the impact of all project-generated vehicles was considered, regardless of their destination.  

Concern 3: Appellant asserts that the EIR is inadequate because it omits analysis of the impact of wind 
on bicyclists.  

Response 3: The EIR adequately analyzes the wind impacts of the proposed project. It also presents 
substantial evidence that the Planning Department’s methodology and significance threshold for 
wind impacts address impacts on bicyclists in addition to pedestrians. There is no substantial 
evidence in the record that that the proposed project would cause a significant wind impact under 
CEQA or that supports the adoption of a new and separate San Francisco significance threshold for 
wind impacts on bicyclists.  

Unlike other jurisdictions in California, which do not study wind impacts because such study is not 
required under CEQA, the City and County of San Francisco addresses the topic of wind impacts in its 
CEQA documents. CEQA grants lead agencies wide discretion to develop their own thresholds of 
significance. An agency's choice of a significance threshold is entitled to considerable deference and will 
be upheld if founded on substantial evidence. While the City and County of San Francisco has not 
formally adopted a significance threshold for wind impacts, the department uses the wind hazard 
criterion that is defined in Planning Code Section 148 as a significance threshold to assess wind impacts 
throughout San Francisco in evaluating wind in CEQA documents. As discussed on RTC p. 4.65, the 
Planning Code Section 148 criteria were derived from studies4 that analyzed the effect of wind on 
pedestrians.  

Appellant appears to disagree with the established methodology used in San Francisco EIRs to assess 
wind impacts because it does not specifically study wind impacts on bicyclists. However, Appellant does 
not offer an alternative methodology or evidence supporting a different methodology or threshold of 
significance, nor does Appellant suggest that the studies relied upon by the City in support of Section 148 

                                                           
4  See page 4.65 of “Responses to Comments on DEIR” One Oak Street Project, 1500-1540 Market Street (Case file No. 

2009.0159E). Published June 15, 2017. Available for review at the San Francisco Planning Department, 1650 Mission 
Street, Suite 400. 
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criteria are inaccurate or incorrect. Furthermore, Appellant does not provide evidence that analysis of 
wind impacts on bicyclists is required under CEQA. 

In response to similar comments on the Draft EIR regarding wind impacts on bicyclists, and in preparing 
the Responses to Comments document, the department inquired into how or whether other jurisdictions 
specifically address the issue of wind impacts on bicyclists. As discussed on RTC p. 4.65, to date, there are 
no specific, widely accepted, industry standard criteria for the assessment of wind effects on bicyclists. 
There are, however, international criteria, known as the Lawson Criteria, used by government agencies in 
other parts of the world to establish a threshold wind speed at which cyclists would be expected to 
become destabilized.5  

Consistent with San Francisco’s methodology for selection of wind test points under Planning Code 
Section 148, when conducting Lawson Criteria wind studies, test points are commonly positioned in key 
areas of substantial pedestrian use and activity, such as on public sidewalks, building main entrances, 
bus stops and drop-off areas, benches in outdoor parks, outdoor dining areas, etc. Thus, the selection of 
test points for Lawson Criteria wind studies is similar to the methodology for selecting the test points 
analyzed in the One Oak Street wind study, except that the One Oak Street wind study also included test 
points in street crosswalks. As such, using the City’s CEQA wind testing protocols established under 
Planning Code Section 148, some of the sidewalk pedestrian test points, as well as test points within the 
crosswalks, that were studied for the EIR may serve as proxies to inform the degree of impacts on cyclists 
in the Market Street bike lane near these points.  

As discussed on RTC p. 4.65, under the Lawson Criteria, pedestrian safety is determined for the ‘able-
bodied’ and for the ‘general public’ (including the elderly, cyclists and children). The safety criteria are 
based on the exceedance of threshold wind speeds, either the mean-hourly value or the equivalent wind 
speed (which takes into account the turbulence intensity) – whichever is greater – occurring once per 
year: 

• A wind speed greater than 15 meters-per-second occurring once a year is classified as having the 
potential to destabilize the less able members of the public such as the elderly and children, as 
well as cyclists. This wind speed threshold equates to a mean-hourly wind speed of 33.5 mph. 

• Able-bodied users are those determined to experience distress when the wind speed exceeds 20 
meters-per-second once per year. This wind speed threshold equates to a mean-hourly wind 
speed of 44.7 mph. 

In the absence of standalone criteria for wind hazards specific to bicyclists, the Lawson Criteria could 
serve as a useful reference point of comparison for considering the impact of wind on bicyclists. By 
comparison, San Francisco’s Section 148 hazard criterion for impacts on the general population (26 miles 
per hour averaged over one hour) is lower, and therefore more conservative and protective, than the 
Lawson threshold applicable to bicyclists. 

                                                           
5 BMT Fluid Dynamics, One Oak Street Project – Wind Microclimate Studies, May 31, 2017 (attached to this 

Memorandum). 
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As discussed above, the City of San Francisco has not formally adopted any specific CEQA criteria for 
wind impacts. However, the department believes, based on substantial evidence, that the current 
methodology and threshold that it uses to evaluate the significance of wind impacts under CEQA 
adequately and reasonably covers wind impacts on all users of public sidewalks, crosswalks, and other 
outdoor areas, whether pedestrians, bicyclists, skateboarders or other. There is no substantial evidence in 
the record that the proposed project would cause a significant wind impact under CEQA. Further, there is 
no substantial evidence in the record to support the adoption of a new and separate San Francisco 
significance threshold for wind impacts on bicyclists. No further study is required.  

Concern 4: Appellant asserts that the EIR does not adequately analyze loading demand because it does 
not reflect present day trends in retail delivery, and the impact of transportation network companies 
(TNCs) on transit, pedestrians, and bicyclists and passenger loading. 

Response 4: The EIR includes an analysis of the various elements of on-site and on-street loading 
operations. The EIR used the best available information to assess the transportation effects of the 
proposed project.  

Loading Demand 

The impact of the proposed project on loading is presented in Impact TR-5, on EIR pp. 4.C.55-4.C.57, and 
includes discussion of truck and service vehicle loading demand, accommodation of commercial loading 
demand, move-in and move-out activities, and passenger loading/unloading activities. The analysis 
determined that the proposed project would adequately accommodate both commercial vehicle and 
passenger loading demand, within on-site facilities and on-street loading zones, and loading impacts 
would be less than significant. Loading issues are also discussed in the Responses to Comments 
document in Comment and Response TR-6 on pp. 4.34-4.37, where some of the same concerns were 
raised and addressed.  

The SF Guidelines methodology for estimating truck and service vehicle loading demand assesses whether 
the peak loading demand could be accommodated within the proposed facilities, and considers the 
loading demand for the nine-hour period between 8 AM and 5 PM. The analysis of loading demand 
calculates the peak number of loading spaces needed to accommodate the estimated demand during the 
nine-hour period which overlaps with the morning and evening commute periods. For example, the 
loading demand does not take into account delivery trips that occur during the early morning (i.e., trash 
removal, store food deliveries) or in the evening (e.g., restaurant food deliveries). These types of delivery 
trips are typically not accommodated on-site and generally occur outside of the peak commute periods 
when the number of pedestrians, bicyclists, transit and other vehicles is lowest. (See below discussion 
regarding loading demand and impacts from TNC vehicles.) The effects of various vehicles (delivery, 
private, for-hire, etc.) were considered in the assessment of impacts on bicyclists, pedestrians, and transit 
in the EIR, as described above. 

As described in the EIR, the proposed project includes on-site loading spaces with access from Oak Street 
to accommodate the freight deliveries and service vehicle demand, residential move-in and move-out 
activities, as well as a passenger loading/unloading zone (white zone) adjacent to the project site on Oak 
Street to accommodate taxis and TNC vehicles. If the passenger loading spaces adjacent to the site were 
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occupied, passenger drop-offs and pick-ups could also be conducted adjacent to the project driveway, 
within the planned two-space on-street commercial loading zone (yellow zone) directly west of the 
project site, or within the existing four passenger loading/unloading spaces on the north side of Oak 
Street. Passenger drop-offs and pick-ups could also be accommodated within the shared street. The 20-
foot width of the shared street would allow one-way westbound through traffic to bypass vehicles that 
are stopped briefly behind the proposed white zone to load or unload passengers. As noted on EIR 
p. 4.C.58 and revised in the RTC document in Response TR-5 on pp. 4.32-4.34, the proposed project 
would include a loading operations plan (as Improvement Measure I-TR-B, agreed to by the project 
sponsor and included as a condition of approval) which would manage loading operations on-site and 
on-street adjacent to the project site. 

Transportation Network Companies 

In recent years, TNCs as a mode of transportation has grown substantially. According to the SFMTA 2017 
Travel Decisions Survey Summary Report,6 TNC use has approximately doubled in San Francisco since 
2015. However, many details regarding how these companies fit into the larger transportation picture in 
San Francisco remain unclear due to lack of data, mainly because Uber and Lyft, both private companies, 
generally choose not to disclose specifics of their business models unless compelled to do so by an 
agreement to operate in a given city (e.g., Boston, New York City). At this time TNCs are only required to 
provide driver contact information to the City and County of San Francisco; however, the City is 
investigating ways to receive driving and business practice information. Thus, there is limited 
information as to how the introduction/adoption of TNCs affects travel behavior, including whether 
people using these services are making trips they would not otherwise make, or substituting a TNC ride 
for a trip they would make by a single-occupant vehicle, taxi or another mode. The Census Bureau and 
other government sources do not include TNC vehicles as a separate travel mode category when 
conducting survey/data collection (e.g., American Community Survey, Decennial Census, etc.). Thus, 
little can be determined from these standard transportation industry travel behavior data sources.  

Section 15384 of the CEQA Guidelines prohibits a lead agency from using speculation to substantiate its 
findings or conclusions. Because the City currently lacks sufficient data to analyze the influence of TNCs 
on overall travel conditions in the City (including, for example, data regarding mode-splits), the effects of 
TNCs on transportation are considered speculative, and pursuant to the CEQA Guidelines, should not be 
considered in making an impact determination. Accordingly, under CEQA‘s mandate to avoid engaging 
in speculation or using speculation to substantiate its conclusions, the City’s approach to the issue is 
correct.    

SF-CHAMP, the City’s travel demand model, is used to estimate VMT from private automobiles and 
taxis, the latter of which is a type of for-hire vehicle, like TNCs. The observed data within SF-CHAMP is 
from the years with the latest data available, 2010-2012, prior to the substantial increase in TNC use in 
San Francisco. SF-CHAMP estimates the probability of driving based on auto ownership, household 
income, and other variables. To the extent that people previously would have traveled in another 

                                                           
6 Corey, Canapary, & Ganalis Research, San Francisco Municipal Transportation Agency (SFMTA) Travel Decisions 

Survey 2017 Summary Report, No Date. A copy of this document is available for public review at the San Francisco 
Planning Department, 1650 Mission Street, Suite 400, as part of Case File No. 2009.0159E. 
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personal or for-hire vehicle (i.e., taxi), but now travel using a TNC service, this would be accounted for in 
previous household travel surveys and thus would be accounted for in VMT estimates from SF-CHAMP.  

The TNCs Today report7 released by the San Francisco County Transportation Authority (“SFCTA”) in 
June 2017 provides some idea of TNC trip volumes, frequencies, and geographic coverage in San 
Francisco, although the study only looked at intra-SF trips (i.e., those that both started and ended in the 
City limits). The report, which compiled six weeks of pick-up and drop-off data for intra-SF trips from 
mid-November to mid-December 2016, excluding dates around the Thanksgiving holiday, is an 
important first step in understanding how many TNC trips are taking place in San Francisco, where and 
when the trips are taking place, and how much VMT these trips generate. The report found that the 
highest concentration of TNC pick-ups and drop-offs occurs in San Francisco’s downtown and 
northeastern core, including the North Beach, Financial District, and South of Market neighborhoods. 
However, in addition to omitting regional TNC trips to or from the City, this study does not attempt to 
quantify mode shift or induced travel demand. For these reasons, the VMT estimates in the study, which 
only account for travel within the City, cannot be compared to the VMT results from the SF CHAMP 
model used for the EIR, which account for travel into, within, and out of the City. The report notes that 
the SFMTA and SFCTA will attempt to collect more data to study issues such as safety, congestion, and 
mode shift impacts of TNCs. At this time, however, it is unknown if sufficient data will be available to 
quantitatively document how TNC operations influence overall travel demand and conditions in San 
Francisco or elsewhere, including the loading demand or VMT impacts of the project. CEQA discourages 
public agencies to engage in speculation. Therefore, the EIR used the best information reasonably 
available to analyze the transportation effects from the proposed project. CEQA Guidelines, Section 
15151, provide that, “An evaluation of the environmental effects of a proposed project need not be 
exhaustive, but the sufficiency of an EIR is to be reviewed in light of what is reasonably feasible… The 
courts have looked not for perfection but for adequacy, completeness, and good faith effort at full 
disclosure.”  

Although the effects TNCs would have on the VMT estimates from SF-CHAMP are unknown at this time, 
it is unlikely that the VMT estimates would increase to a level such that the project’s VMT impacts would 
be significant. As stated above, existing average daily VMT per capita is 3.5 for the Traffic Analysis Zone 
the project site is located in. Thus, the average daily VMT per capita for the project site is approximately 
80 percent below the existing regional average daily VMT per capita of 17.2, and approximately 76 
percent below the existing regional average daily VMT per capita minus VMT threshold of 14.6. 
Therefore, at this location, TNCs would need to increase per capita VMT by more than 400 percent in 
order for this location to exceed the VMT threshold. In other words, the proliferation of TNCs would 
need to be four times stronger than all other variables (e.g., density, diversity of land uses, proximity to 
transit, etc.) affecting VMT at this location. This is unlikely. 

 

                                                           
7 San Francisco County Transportation Authority, TNC Today A Profile of San Francisco Transportation Network 

Company Activity, June 2017. Available on line at 
http://www.sfcta.org/sites/default/files/content/Planning/TNCs/TNCs Today 061317.pdf. Accessed July 27, 2017. 
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Concern 5: Appellant asserts that the EIR is inadequate because the cumulative analyses for Wind and 
Transportation do not include the 10 South Van Ness Avenue Mixed-Use Project, as currently 
described in the recent Notice of Preparation, dated July 12, 2017.  

Response 5: The EIR has an appropriately thorough analysis of cumulative impacts that accounts for 
development on the 10 South Van Ness Avenue site as well as multiple other reasonably foreseeable 
development projects in the vicinity of the One Oak Street site. There is no substantial evidence in the 
record that new information about the 10 South Van Ness Mixed-Use Project would change any of the 
conclusions in the EIR. 

The EIR includes the project at 10 South Van Ness Avenue in the cumulative conditions scenario for the 
proposed project (see EIR pp. 4.A.6-4.A.9). Based on information available at publication of the Draft EIR 
(November 16, 2016), the EIR anticipated that a reasonably foreseeable project at the 10 South Van Ness 
Avenue site would be a 41-story, 400-foot-tall building with 767 residential units over ground floor retail. 
Recently, on July 12, 2017, over four weeks after the One Oak Street Final EIR was certified by the 
Planning Commission, the department published a Notice of Preparation of an Environmental Impact 
Report and Scoping Meeting for the 10 South Van Ness Avenue Mixed-Use Project. That notice described 
the 10 South Van Ness Project with 948 residential units and 518 vehicle parking spaces in two 41-story, 
400-foot-tall towers (420 feet at the top of the elevator penthouse). That Notice of Preparation also 
describes a “single tower project variant” that is also currently under consideration. The use program of 
this variant is roughly comparable to the use program of the two-tower, 41-story scheme. However, 
building uses would be housed in a single 55-story, 590-foot-tall tower (610 feet at the top of the elevator 
penthouse). Thus, the proposal has evolved recently from the original description available when the 
Draft EIR for the One Oak Street Project was published. 

The cumulative analysis in the EIR employs information and assumptions about the anticipated 10 South 
Van Ness development project that were reasonably available at the time of publication of the Draft EIR. 
The 10 South Van Ness Avenue project is currently at the beginning of its environmental review process, 
with a future Draft EIR many months away. The department anticipates that the 10 South Van Ness 
Mixed-Use project will continue to be subject to further modification as it proceeds through the CEQA 
review process. Indeed, such changes to a project are consistent with the intent of CEQA, as potential 
project-specific significant impacts may be identified during the analyses and in some cases could then be 
reduced or eliminated by revisions to the proposal. Thus, the 10 South Van Ness Mixed-Use Project 
design remains somewhat speculative. CEQA Guidelines Section 15130(b) provides that the analysis of 
cumulative impacts should be guided by the standards of practicality and reasonableness. The 
cumulative analyses prepared for the EIR are based on a reasonable projection of likely development in 
the vicinity, including the information available at the time of analysis about the 10 South Van Ness 
Mixed-Use Project. Further, there is no substantial evidence in the record that the proposed project at One 
Oak Street would make a cumulatively considerable contribution to a new significant cumulative impact 
that was not addressed in the EIR, when the proposed project is considered in light of the recent changes 
currently considered for the 10 South Van Ness Avenue Mixed-Use Project.  

Cumulative Wind 
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The EIR on pp. 4.D.24-4.D.25 and the RTC on pp. 4.59-4.60 discuss the results of wind tunnel tests of 
cumulative scenarios that included the proposed project together with reasonably foreseeable projects in 
the vicinity that could potentially affect ground-level winds. As noted in the EIR (p. 4.D.5) and RTC 
(p. 4.59), the reasonably foreseeable project at 10 South Van Ness Avenue (as well as 30 Van Ness 
Avenue) was conceptual at the time wind tunnel tests were conducted because no project plans were 
available at that time, so the modeling was based on a preliminary massing scheme allowable under 
existing height and bulk controls. The EIR also notes that actual building designs for these sites would 
differ from those modeled for the cumulative analysis for the EIR. The cumulative wind analysis used a 
reasonable and practical approach to identifying and modeling these foreseeable development projects. 

The 10 South Van Ness Mixed-Use Project and all other reasonably foreseeable cumulative projects 
within the C-3 District must each comply with Planning Code Section 148, which prohibits a project from 
creating a net new number of locations with wind speeds that exceed the adopted hazard criterion. Under 
Section 148, no exception may be granted for buildings that result in increases in the total number of test 
point locations that exceed the wind hazard criterion and result in an increase of wind hazard hours 
compared to existing conditions at the time of testing. Section 148 is a rigorous performance standard, the 
future adherence to which is mandatory under the Planning Code for each proposed new building. At the 
time that each future project is seeking approval, a model of its then-current design will be submitted for 
wind analysis and will be modeled in the context of the then-existing baseline setting of buildings, 
including newer buildings that have already complied with Section 148. By contrast, the City’s 
cumulative wind methodology does not model only reasonably foreseeable future buildings that have 
been determined to each meet the Section 148 performance standard. As such, the cumulative impact 
analysis in the EIR represents a conservative disclosure of cumulative impacts (i.e., one that may 
overstate, rather than understate, the magnitude of cumulative wind impacts), as the models of the 
projects included in the cumulative wind tunnel tests may not themselves comply with Section 148 and 
their designs would need to be revised to comply at some future point prior to their approval. 

The project-level and cumulative impacts of the 10 South Van Ness Mixed-Use Project are somewhat 
speculative at this time. The impacts will depend on the ultimate design of that project or project variant 
(whichever is selected), as well as future physical conditions in the area (including the future construction 
of the proposed One Oak Street Project and other projects under review or recently approved). However, 
compliance with Planning Code Section 148 would serve to ensure that no significant project wind 
impact would occur as a result of the 10 South Van Ness Project. There is no substantial evidence in the 
record that the proposed project would make a cumulatively considerable contribution of a significant 
cumulative wind impact.  

Cumulative Transportation 

Cumulative impact analyses in San Francisco generally employ both a list-based approach and a 
projections approach, depending on which approach best suits the individual resource topic being 
analyzed. For topics such as wind and shadow, the analysis typically considers large, individual projects 
that are anticipated in the project vicinity. By comparison, and as described below, the cumulative 
transportation impact analysis relies on a citywide growth projection model that also encompasses 
individual projects anticipated in the project vicinity.  
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Pursuant to the requirements in the San Francisco Guidelines, the analysis of the transportation impacts 
was conducted for existing and 2040 cumulative conditions. Year 2040 was selected as the future analysis 
year because 2040 is the latest year for which travel demand forecasts were available from the SFCTA SF‐
CHAMP travel demand forecasting model, and 2040 provides a 25-year horizon year for the impact 
analysis. The model starts with regional population data (described below) and predicts person travel for 
a full day based on assumptions of growth in population, housing units, and employment, which are 
then allocated to different periods throughout the day, using time of day sub‐models. As described on 
EIR pp. 4.C.73-4.C.74, future 2040 cumulative transit ridership and traffic volumes were estimated based 
on cumulative development and growth identified by the SF-CHAMP travel demand model, using model 
outputs that represent existing conditions and model output for 2040 cumulative conditions. The model is 
validated and updated regularly with new projects and transportation network changes, and the 2040 
cumulative forecasts include the additional trips generated by the proposed project. 

The SFCTA model divides San Francisco into approximately 981 geographic areas, known as Traffic 
Analysis Zones (TAZs). The SF‐CHAMP model also includes zones outside of San Francisco for which 
data is obtained through the current Metropolitan Transportation Commission Model. For each TAZ, the 
SF‐CHAMP model estimates the travel demand based on TAZ population and employment growth 
assumptions developed by the Association of Bay Area Governments (“ABAG”) for year 2040 using the 
Sustainable Communities Strategy Preferred Scenario Projections.  

While the transportation analysis is based on a summary of projections approach, the projections are 
validated and refined to reflect known major projects. Within San Francisco, the department is 
responsible for allocating ABAG’s countywide growth forecast to each SF‐CHAMP model TAZ, based 
upon existing zoning and approved plans, using an area’s potential zoning capacity, and the anticipated 
extent of redevelopment of existing uses. The SF‐CHAMP land use inputs developed by the department 
for the 2040 cumulative analysis account for major projects in the vicinity, such as the 10 South Van Ness 
Avenue project noted in the comment, as well as development throughout San Francisco. Therefore, the 
2040 cumulative analysis provided in the EIR reasonably represents the future cumulative conditions in 
the project vicinity, given the economic forecasts for San Francisco and the Bay Area. Similarly, the 
Population and Housing analysis is based on ABAGʹs regional growth projections as well as growth 
projections assumed under the City’s General Plan, both of which are based on policy assumptions that 
include more infill and transit‐oriented development within areas designated for compact development, 
investment in infrastructure, and new housing and population growth. The EIR discusses the proposed 
project’s contribution to potential cumulative impacts on traffic, transit, bicycle travel and pedestrians on 
pp. 4.C.77-4.C.86. While cumulative impacts could be somewhat different with the new information 
about the proposal at 10 South Van Ness Avenue, the One Oak Street Project’s contribution to any 
cumulative transportation impacts would not be greater than described in the EIR on pp. 4.C.77-4.C.89. 
The EIR identifies one significant cumulative transportation impact – on cumulative construction-related 
transportation – to which the proposed One Oak Street project would contribute considerably, and 
presents a mitigation measure that would reduce but not eliminate the significant cumulative impact 
related to conflicts between construction activities and pedestrians, bicyclists, and transit. The EIR for the 
10 South Van Ness Avenue project will need to examine that project’s contribution to cumulative 
transportation impacts and will present that contribution in terms of the project as proposed when that 
Draft EIR is circulated for public review. 
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Case No. 2009.0159E 
One Oak Street Project 

CONCLUSION: 

The department conducted an in-depth and thorough analysis of the potential physical environmental 
effects of the proposed One Oak Street Project, consistent with CEQA, the CEQA Guidelines, and Chapter 
31 of the San Francisco Administrative Code. Appellant has not demonstrated that the Final EIR is 
insufficient as an informational document, or that the Commission's findings and conclusions are 
unsupported by substantial evidence. The department conducted necessary studies and analyses, and 
provided the Commission with necessary information and documents in accordance with the 
department's environmental checklist and standard procedures, and pursuant to CEQA and the CEQA 
Guidelines. 

Substantial evidence supports the Commission's findings and conclusions. For the reasons provided in 
this appeal response, the department believes that the Final EIR complies with the requirements of 
CEQA, the CEQA Guidelines, and Chapter 31 of the San Francisco Administrative Code, and provides an 
adequate, accurate, and objective analysis of the potential environmental impacts of the proposed project. 
Therefore, the department respectfully recommends that the Board uphold the Commission's certification 
of the Final EIR and reject Appellant’s appeal. 
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ATTACHMENT  

Letter, BMT Fluid Dynamics, May 31, 2017 

1509



1510



On the basis of BMT’s examination of the drawing package, the change in the canopy that would 

have potential to materially alter the wind microclimate within the vicinity of proposed project are 

as follows: 

 Change in the canopy coverage area; 

 Increase in the canopy height; 

 Change in the canopy material. 

 

Noting the above, BMT conclude that the impact of the canopy re-design - in comparison with 

that previously assessed – to the wind effects within the study area is immaterial. Correspondingly, 

the canopy re-design is expected to provide similar protection to the public within and around the 

plaza from hazardous wind conditions as the canopies previously tested. Therefore, it is expected 

that wind conditions, in terms of the total numbers of hazard exceedance locations and hours per 

year, near the proposed project will not materially deteriorate as a result of the canopy design 

change.  

 

In closing, based on the assessment of the canopy design change and the results of the wind 

tunnel tests conducted in 2016, wind conditions in the vicinity of the proposed project would 

remain suitable for the pedestrian environment in accordance with the hazard criterion specified 

in Section 148 of the San Francisco Planning Code. 

 

 

Best regards, 

 

  
 

Dr. Reed Cummings Max Lee CEng MIMechE 

 

Project Engineer Project Manager 

BMT Fluid Mechanics Ltd BMT Fluid Mechanics Ltd 
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Submission by Appellant JASON HENDERSON to BOARD of SUPERVISORS   

 
Certification of Final Environmental Impact Report  

ONE OAK STREET (1500-1540 MARKET STREET) 
2009.0159  

 
Build Inc. proposes to build 40-story tower with 304 market-rate condominiums and 136 
underground valet parking spaces at the northwest corner of Van Ness and Market.  
The Market and Octavia Better Neighborhoods Plan permits 73 parking spaces at the site.  
Planning approved a near-doubling of parking to 136 spaces.  The entrance and exit are on 
Oak Street.  
 
The area around Van Ness and Market is the jugular for citywide circulation. 
  

• Nine important Muni bus lines, six Muni light rail lines, and one Muni streetcar line 
traverse the corridor, carrying almost 14,000 passengers in the weekday am peak hour 
and 13,500 in the weekday pm peak hour. One Oak DEIR, Table 4.C.3.   
 

• Key Muni lines serving Districts 2, 3, 4, 5, 6, 7, 8, 9, 10 & 11 converge in this area.  
Based on the SFCTA Communities of Concern map the Board adopted this year, these 
Muni lines serve tens of thousands of low-income people of color in almost every District 
in the city. Exhibit 1a & 1b.  
 

• Vehicle and transit capacity is strained at this location. At Van Ness/Market 3,700 motor 
vehicles cross in every direction in the am peak hour. Almost 4,000 traverse the 
intersection in the pm peak hour. Exhibit 2a & 2b. Transit is at capacity or is 
approaching capacity, as demonstrated in One Oak DEIR, capacity utilization metric 
Table 4.C.3.  
 

• Every weekday thousands of cyclists use Market Street, with 1,400 in the two-hour pm 
peak period alone. One Oak DEIR, 4.C.22.  These cyclists commute from Districts 1, 4, 
5, 6, 8, 9, 10 & 11.   
 

• The Van Ness/Market area is hazardous to cyclists, with a mix of traffic and strong winds 
accelerated by tall buildings.  
 

• The intersection of Van Ness/Market/South Van Ness is critical to pedestrians including 
passengers on Muni surface lines and Muni Metro.  At peak times vehicles frequently 
block crosswalks as well as accelerate at yellow light phases, undermining Vision Zero 
goals. 
 

• Over the past decade massive amounts of commercial development has shifted to mid-
Market with development of millions of square feet of commercial space, including tech 
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industry offices and hotels. Thousands of units of new housing, predominantly market 
rate condos, have been built or are proposed along or near the length of Van Ness.  
 

• In the Van Ness/Market area, now deemed The Hub, the most recent pipeline reporting 
shows almost 6,300 existing or entitled new units, and 8,300 proposed. Exhibits 3 & 4.  
Planning Department estimates 5,469 parking spaces, bringing a massive influx of more 
cars into this already congested area.  
 

• Traffic has shifted as the Central Freeway came down in 2003, routing vehicles onto 
Mission and north onto Van Ness, US 101.   
 

• Dozens of private buses to Silicon Valley tech campuses carry reverse commute 
passengers to housing in San Francisco pouring additional traffic onto Van Ness.   
 

• On-demand vehicles such as Uber, which has its headquarters at 11th/Market, and Lyft, 
have flooded the Van Ness/Market area. Uber and Lyft use Van Ness to circulate 
between the northern part of the city and the Mission/ Upper Market. Exhibit 5.   
 

• The Van Ness/Market intersection is a top Vision Zero location identified by the city as a 
priority to make safer for pedestrians and cyclists.  
 

• The SFMTA is investing millions of dollars in Van Ness Bus Rapid Transit, as well 
Mission 14 and Haight 6 & 7 busses as part of Muni Forward. Bicycle and pedestrian 
conditions are addressed in Vision Zero, the San Francisco Bicycle Plan, and the 
forthcoming Better Market Street Plan.  
 

• These plans involve reducing roadway capacity for automobiles and trucks. There will be 
less room to add additional cars from One Oak and other nearby new developments.  

 
Faulty analysis > significant impacts not identified > no mitigation required 

 
The EIR for the One Oak proposal is inadequate and ignores all of the above concerns. It relies 
on antiquated data, and does not adequately analyze traffic and impacts on pedestrians, cyclists, 
and Muni. Specifically: 
 

• The primary method for transportation analysis is 15-years old.  It does not consider or 
lead to mitigation of the conditions described above. 
 

• The analysis of commuting patterns is 37-years old.   
 

• Based on data from 1990 & 2002, One Oak EIR misses the volume of traffic that would 
likely go to and from Silicon Valley using the nearby 101 Freeway. Using 1990 data does 
not reflect two tech booms and the internet-based economy to the South of the City.  

 
• The EIR does not adequately study traffic for One Oak. It does not study traffic impacts 

on pedestrians, bicyclists, and transit because it relies on inappropriate use of a thresholds 
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of significance. It does not consider reasonable alternatives to the proposed excess 
parking for the project.  
 

• Despite the capacity constraints, the EIR did not study how to expand Muni capacity. 
 

• Despite evidence of hazardous winds in this area, the EIR does not include a study of 
impacts on bicycles and mitigations to make cycling safe. 
 

• Despite evidence of the proliferation of Uber and Lyft vehicles in this area, the EIR 
ignores their swarming in this area and does not consider mitigation.  
 

• Despite evidence of new e-commerce delivery vehicle patterns, the EIR uses old data to 
underestimate deliveries, and does not mitigate. 

If One Oak moves forward in the current form, it will increase congestion and crowding, 
frustrating people using Muni. Low-income Muni riders will be burdened with longer commutes, 
and wealthier passengers may shift to driving or Uber/Lyft, further contributing to an inequitable 
downward spiral.  

Bicycling and walking will become more hazardous and discouraging, conflicting with citywide 
goals.  

 

Specific Inadequacy of One Oak EIR 
 
Traffic Impact on Pedestrians, Bicyclists, and Transit  

 
The EIR does not adequately study traffic. It does not study traffic impacts on pedestrians, 
bicyclists, and transit because it relies on antiquated data, it relies on inappropriate use of 
thresholds of significance, and it does not consider reasonable alternatives to the proposed 
parking ratio.  
   
The City acknowledges it uses outdated data that needs to be updated. Exhibit 6.  
 
The basis for the EIR analysis uses antiquated data for analysis of traffic impacts.  Based on 
1990 trip distribution data in LCW Consulting’s 2016 One Oak Transportation Impact Study, the 
volume of car traffic that would likely go to and from Silicon Valley using the nearby 101 
Freeway is underestimated. Using 1990 data does not reflect two tech booms and the internet-
based economy to the South of the City.   
 
Based on existing patterns of development in this part of San Francisco, a substantial portion of 
the residents of One Oak will be employed in high-paying tech jobs in Silicon Valley.  This 
means more commuting to Silicon Valley, with a large share by car.  
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The LCW transportation study also shows that cars are still the largest mode share of the 
project, adding 131 new car trips in the am peak, and 171 car trips in the pm weekday peak. 
Exhibit 7.  Yet by using old trip distribution data (from 1990) this begs the question: Where do 
these cars go in the am peak and where do they come from in the pm peak? 1990 trip 
distribution estimates are not adequate to answer that.   

The planning department states intent to update the trip distribution approach used for traffic 
analysis. Response to Comments on One Oak DEIR 4.19-4.20.  Planning acknowledges using old 
data. Exhibit 6. The department is just getting around to upgrading how transportation is studied. 
This admission is damning.  

It suggests that updates will occur sometime after 2018, but the city needs to know impacts in 
order to adequately mitigate One Oak.  

Consider that since 1990: 

o The Central Freeway was removed in 2003 
o Private commuter buses have proliferated since 2005 
o Uber and Lyft have proliferated since 2011 
o The City has adopted a new Bicycle Plan in 2009 
o The City adopted Vision Zero goals in 2014 
o New patterns of e-commerce delivery have emerged instead of storefront retail  
o Mid-Market and Market and Octavia have added housing for thousands of new 

residents 
o 5,469 new parking spaces have been, or might be built in the Hub 

 
With respect to the transportation impacts of One Oak, Planning is punting on due diligence.   

 
Inappropriate Use of a Threshold of Significance 

Central to transportation analysis in the One Oak EIR is use of regional number of vehicle miles 
traveled (VMT) per day per person.  San Francisco is part of a 9-County Bay Region which has 
regional per capita daily VMT of 17.2 miles. San Francisco adjusts this and considers 14.6 
miles/day as the norm for the City.   

The city is broken-down into specific areas known as transportation analysis zones (TAZ). 
Detailed transportation analyses are only required for an EIR when a project is located in an area 
with more than 14.6 VMT.  If an area currently has less than 14.6, no transportation study is 
done.   

One Oak is located in the 5-block triangle bounded by Oak, Market, Gough, and Van Ness.  Up 
until 2015 this TAZ, like the Market and Octavia Better Neighborhoods Plan area, has been 
characterized by mostly older, pre-automobile era buildings and rental housing.  There are very 
low rates of car ownership and buildings with little to no parking. In this part of the Market and 
Octavia Plan Area, per capita daily VMT is roughly 4 miles.  
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The Citywide standard of 14.6 would be a substantial increase in traffic. 

The Van Ness/Market area is a huge regional and city corridor.  It carries traffic for (and 
intersects with): 

 
• MUNI and regional transit public buses 
• Trucks and cars, including those using surface US route 101 to/from the freeway  
• Private buses, including to/from Silicon Valley 
• Uber and Lyft 

 
Several planning commissioners and members of the public stated concern over the usefulness of 
the threshold of significance and asked for deeper analysis. Response to Comments 4.10-4.15. 
Instead of providing that information the EIR hid behind the technicality of VMT for this site.  
 
Reliance on VMT has been misapplied in the One Oak EIR.  In doing so the One Oak EIR 
violated CEQA. A public agency cannot apply a threshold of significance or regulatory standard 
in a way that forecloses the consideration of any other substantial evidence showing there may 
be a significant effect. Exhibit 8  Mejia v. City of Los Angeles, 130 Cal.App.4th 322 (2005) 
 
California courts also remind us that the fact that a particular environmental effect meets a 
particular threshold cannot be used as an automatic determinant that the effect is or is not 
significant. Exhibit 9: In East Sacramento Partnership for a Livable City v. City of Sacramento, 
5 Cal.App.5th 281 (2016)  
 
This appeal does not challenging the threshold per se. Using the VMT threshold of significance 
is in itself inappropriate for studying One Oak because it is set too high and fails to capture 
significant effects. The standards are not appropriate to the site. 
 
This is a part of the city where the tolerance for more VMT is zero.  
 
Because of roadway and transit capacity constraint, most transportation demand from 
development like One Oak must be oriented towards walking and bicycling. The One Oak EIR 
acknowledges none of this.  
 
Planning acknowledges that different levels of parking lead to different levels of VMT. Response 
to Comments 4.17. They further admit that more parking leads to more VMT.  There is 
considerable evidence, based on the research of Professor Donald Shoup in his High Cost of Free 
Parking, that parking generates car trips. The SFMTA acknowledges this in Exhibit 10. The 
Market and Octavia Better Neighborhood Plan acknowledges this and permits zero parking 
throughout the plan for that reason.   
 
The One Oak Project is in an area of the Market and Octavia Plan where the permitted parking is 
0.25:.1 Zero parking is permitted. If the project complies with the planning code, it would have 
no more than 73 parking spaces. Instead Planning gave the development MORE parking – 
allowing 136 spaces.  
 

1521



6 
 

Planning also claims they are absolved from studying different parking ratios for One Oak. 
Studying different parking ratios would have provided deeper analysis. 
 
The One Oak EIR must analyze how parking impacts VMT, traffic, and the impacts on 
pedestrians, cyclists, and transit, and must consider reasonable alternatives which would 
be zero parking and a 0.25:1 parking ratios.  

 
Additionally, the One Oak EIR does not discuss the VMT impacts of valet parking for 
residents. With excess parking above what is permitted (136 spaces instead of 73), and easy 
access to cars via Valet and two elevators, there could be much more driving because of the ease 
of access to cars by residents. Residents might order their cars in advance and easily access them. 
Residents will also find it easy to drop their cars off and not have to worry about queues or 
waiting times.  
 
The LCW One Oak Transportation Impact Study suggests Oak Street loading zones will be used 
by Valets to store cars as residents come and go. New Apps and other methods will be used by 
residents to have easy access to their cars. The valet renders parking stackers and dependently-
accessible parking a useless deterrent to driving.   
 
Wind Impacts on Bicyclists  
 
Market and Van Ness is one of the windiest intersections in the City. The existing conditions, 
especially in spring and summer afternoons, are hazardous to cyclists. The 40-story One Oak 
tower will make it more hazardous.  The issue of wind was raised in the Jan 5 public comment 
on winds. Response to Comments 4.6-4.64. 
 
Planning’s response to the wind/bicycle issue is that the methodology “does not explicitly 
include any criteria that is specifically applicable to cyclists.” Response to Comments 4.65. 
 
Wind impacts on cyclists are dealt with in a cavalier manner by Planning.  
 
One Oak EIR contains an extensive discussion of potential impacts of wind on pedestrians and 
public transit passengers waiting for buses at nearby bus stops. It completely omits analysis of 
the impact of wind on the thousands of cyclists using Market and other nearby streets. Because 
the EIR does not study wind impacts on bicycling, appropriate mitigation is omitted.  
 
Consequently, One Oak EIR does not analyze how the increased wind might affect other 
citywide goals seeking to increase bicycle mode share and make cycling safer such as the 2009 
Bicycle Plan, the Market and Octavia Better Neighborhoods Plan, or the forthcoming Better 
Market Street Plan.  
 
The SFMTA’s strategic plans all seek to increase cycling, especially on Market Street. This EIR 
does not analyze how these citywide goals might be undermined by the wind hazards from One 
Oak.  
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Since the One Oak EIR only discusses pedestrian impacts of winds it only proposes mitigation of 
canopies that disperse the wind away from sidewalks– but disperse where? Into the street? Into 
bicycle lanes on Market? 
 
In the January 5 hearing on the One Oak DEIR several planning commissioners requested more 
thorough analysis of wind impacts. Response to Comments 4.6.  In the Response to Comments 
the EIR admits to having no understanding of wind impacts on cyclists. Response to Comments 
4.65.   
 
There is no idea of impacts. There is no idea how to mitigate impacts on cyclists.   
 
Planning suggests that the community must offer a methodology to study wind impacts on 
bicycles, stating “none of the comments offer an alternative methodology or scientific studies 
supporting a different methodology or threshold of significance.” Response to Comments 4.65. 
This is tantamount to the City of Richmond telling neighbors of the Chevron refinery that the 
burden is on them to come up with a methodology to measure air pollution from the refinery, and 
not the city or air district. 
 
The One Oak EIR needs to study the following: 
 

• Impacts of wind on bicycles, especially downwash winds.  
 

• Impact of One Oak downwash wind and wind canopies on bicyclists on Market and 
surrounding streets. 
 

• Impact of the proposed canopies deflecting wind directly into Market and into bike lanes 
on Market and Polk.  
 

• Adequate mitigations to make cycling safe and comfortable on Market, such as fully-
separated cycle tracks and other infrastructure that make it less likely a cyclist collides 
with motor vehicles or buses when wind conditions are hazardous for bikes. 
 

On-demand Car Service (TNCs) & Deliveries  
 
The EIR does not include present-day trends of on-demand for hire car service such as Uber and 
Lyft (aka Transportation Network Companies, TNCs). It also omits new e-commerce retail 
delivery patterns.  
 
The EIR does not consider the localized swarming of Uber & Lyft that already occurs in this 
area. Uber & Lyft are omitted from the city’s transportation analysis despite upwards of 45,000 
vehicles operating in the city every day.  The EIR admits there are more on-demand car services 
and that the City does not know how to study them. “It is difficult if not impossible to know 
the TNC impacts.”  Response to Comments 4.18.  
 
No understanding of impacts means they cannot mitigate. The Board should do more.  
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The One Oak EIR underestimates the volume of daily deliveries to 304 condominiums at this 
site. The explosion of e-commerce deliveries is missing in the EIR.  
 
The methodology for estimating daily e-commerce deliveries to 304 condos must be updated to 
reflect change. Based on 2002 transportation guidelines, One Oak’s 700 residents will receive 
13 truck deliveries per day. Exhibit 11. This is an underestimate.  
 
The One Oak EIR must study and discuss stronger mitigation of loading impacts for residential 
e-commerce  
 
At the January 5, 2017 DEIR hearing, a Planning Commissioner raised concerns about e-
commerce and residential deliveries and the new “retail landscape.” Response to Comments 
4.34.  
 
This included concerns about the city’s lack of understanding of loading after 5pm. Planning 
response was that the methodology only analyzes deliveries between 8am-5pm because pizzas 
are delivered after 5pm. Response to Comments 4.36.  Today much more than pizza is 
delivered after 5pm.  
 
Planning also states that studying deliveries after 5pm is not necessary because it is outside of 
commute times. This is inaccurate. In the Van Ness/Market area weekday commute traffic 
occurs after 5pm, and often well past 7pm.  
 
Concern was also expressed regarding the new role of TNCs in deliveries. Response to 
Comments 4.36. These kinds of deliveries occur after 5pm on weekdays.  
 
Plaza renderings for One Oak are always shown with people milling about, with no cars, or at 
most one car.  This is not reality.  On-demand car services and e-commerce deliveries are not 
adequately studied and not mitigated.  
 
Cumulative Impacts 
 
The Board and the City must have an understanding of cumulative impacts. The proposed 10 
Van Ness project is directly across Market from One Oak. The cumulative impacts study in the 
One Oak EIR does not include the traffic, wind impacts on bicycles, and TNC/delivery impacts 
on pedestrians, bicyclists and transit that will occur with both projects cumulatively, especially 
with over 500 parking spaces proposed at 10 Van Ness. Exhibit 12.  
 
The One Oak EIR must also acknowledge that based on the planning department’s own estimate, 
the current foreseeable projects in the “Hub” are estimated at 5,469 parking spaces. Like One 
Oak many of these future projects will be requesting a CU for more than the permitted parking.  
 
This geographically-small, transit rich, bicycle and pedestrian neighborhood will be 
overwhelmed with more cars.  One Oak EIR must include cumulative impacts of all of this 
potential future parking on VMT, and on pedestrian, bicycle, and transit systems in the area. 
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Moreover, the cumulative impacts must include all past, present, and future buildings in the 
HUB.  

 
 

Requested Board Action on September 5 
 
The EIR for the One Oak is inadequate. It fails as an informational document.   
 
There is pressure on this Board to approve the One Oak EIR and the development. This appeal 
does not intend to set this project back while a new EIR is written.  
 
The Board should still address serious concerns raised in this appeal.  
 
The Board of Supervisors must approve a General Plan amendment before One Oak can move 
forward.  The Board should make two immediate changes to that amendment to reduce 
impacts from development of One Oak: 
  

• Set the parking ratio of One Oak to 0.25:1 as required by Planning Code, Market and 
Octavia Better Neighborhoods Plan. 
 

• Discourage condominium residents from driving to work - and adding traffic - during 
Muni peak hours by restricting parking valet operation on weekdays from 7am-10am and 
4pm-7pm.  

 
Van Ness/Market/South Van Ness are crucial to citywide MUNI route operations.  Supervisors 
from Districts throughout the city must make decisions with the best information available. 
Information is missing from the One Oak EIR.   
 
In addition to changing the General Plan Amendment, the Board should direct Planning to: 

 
• Study traffic impacts of current e-commerce delivery patterns and the shift from retail 

storefront to truck delivery to residence.  
 

• Study the explosion of TNCs like Uber and Lyft.  Update traffic analysis to understand 
potential mitigations such as regulating curb and off-site loading zones. 
 

• Study the traffic impacts of private commuter buses, such as "Google buses" travelling on 
Van Ness and nearby streets.   
 

• Conduct deeper traffic and transportation impacts analysis in the Hub regardless of the 
adopted threshold of significance for VMT.   
 

• Study wind impacts on cyclists in all future environmental impact analysis in San 
Francisco including how sudden gusts might push cyclists into traffic. 
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On September 5 the Board should introduce legislation to adopt interim controls to limit 
parking in all developments in the Hub to 0.25:1 maximum with no Conditional Use 
allowed for excess parking.   
 
The evidence is clear that parking generates car trips.  Most of issues raised in this appeal relate 
to traffic impacts and car trips. Developments of thousands of condos are coming to the Hub.  
The Hub planning process is scheduled to conclude in 2019 but most projects will likely already 
be approved or at some stage of planning.  
 
Finally the Board should contract an independent study of the relationship between providing 
parking, housing affordability, and the feasibility of new housing in the urban core of San 
Francisco.   
 
The area around Van Ness and Market Street is the jugular for citywide circulation. The Board of 
Supervisors should keep Van Ness and Market area - traffic and Muni operations - from being 
overwhelmed and further congested.  The General Plan Amendment required for One Oak is an 
unprecedented opportunity to get One Oak right, and to initiate truly sustainable infill 
development for the Hub and the rest of the City.  
 
The Board should not miss this opportunity.  
 
 
 
 
 
 
 
Jason Henderson 
Professor, Geography and Environment 
San Francisco State University 
Chair, Market & Octavia Community Advisory Committee 
Chair, Hayes Valley Neighborhood Association, Transportation & Planning Committee 
Member, HVNA Board of Directors 
Member, San Francisco Bicycle Coalition  
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Index of Exhibits  
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Exhibit 3    Proposed HUB area - Parking & Housing Pipeline in the Hub, 8/22/17 
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Exhibit 4    Proposed HUB area - Soft Sites & Sites in Play, 6/7/16
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WHEN ARE TNC TRIPS OCCURRING IN 
SAN FRANCISCO?

•• Significant numbers of TNC vehicle trips occur on both 
weekdays and weekends, with the highest number on 
Fridays with over 222,500 trips, and the lowest num-
ber on Sundays with approximately 129,000 trips.

•• On weekdays, TNC usage is concentrated during the 
AM and PM peak periods when congestion is greatest, 
and extends into the evenings on Friday. Saturday 
and Sunday TNC trips occur primarily in the after-
noon and evening.

WHERE ARE TNC TRIPS OCCURRING IN 
SAN FRANCISCO?

•• TNC trips are concentrated in the densest and most 
congested parts of San Francisco including the down-
town and northeastern core of the city. At peak peri-
ods, TNCs are estimated to comprise 25% of vehicle 
trips in South of Market. 

•• TNC trips are concentrated on the busiest arterials, 
yet also operate extensively on neighborhood streets, 
including along major public transit lines.

HOW MANY VEHICLE MILES TRAVELED 
(VMT) DO TNCS GENERATE WITHIN SAN 
FRANCISCO?

•• Intra-SF TNC trips generate approximately 570,000 
vehicle miles of travel (VMT) on a typical weekday, 
comprising as much as 20% of intra-SF-only VMT, at 

least 6.5% of average total weekday VMT citywide, 
and may account for more than 10% of weekend VMT, 
primarily during the AM peak, PM peak, and early 
evening time periods. These estimates include both 
in-service and out-of-service vehicle miles.

•• Approximately 20% of total TNC VMT are out-of-ser-
vice miles. This is significantly lower than the more 
than 40% of taxi VMT that are out-of-service miles. 
The greater efficiency of TNCs is likely due to the high-
er number of TNC vehicles and more efficient technol-
ogy. 

DO TNCS PROVIDE A HIGH DEGREE OF 
GEOGRAPHIC COVERAGE THROUGHOUT 
THE ENTIRE CITY?

•• TNCs provide broader service across the city than tax-
is, particularly in the western neighborhoods.

•• TNCs provide fewer trips per population and employ-
ment in southern and southeastern areas of the city, 
which may reflect the presence of fewer TNC vehicles, 
or neighborhood preferences or demographics.

For more information, or to obtain a downloadable file of 
Transportation Authority processed data, visit the TNCs 
Today website at www.sfcta.org/tncstoday.
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Introduction
Transportation network companies (TNCs) such as Uber 
and Lyft are visible presences on San Francisco’s streets, 
in both the downtown core as well as in the city’s neigh-
borhoods. These companies allow people to use a smart-
phone app to request and pay for rides sourced from a 
pool of available drivers. These services are taxi-like in 
that they provide point-to-point transportation primar-
ily in private vehicles. The success of TNCs in attracting 
rides in San Francisco and other cities reflects the high 
unmet demand for premium services and the extensive 
benefits they provide to users who can afford their servic-
es. Initially TNCs offered some distinct advantages over 
taxis including the ability to easily reserve a ride, the abil-
ity for both driver and passenger to contact each other 
and to know the location of the other using GPS, ease of 
payment, cheaper fares, shorter wait times, and more 
availability at all times of day due to a larger supply of 
vehicles. Taxis now offer some of these features, although 
the supply of taxis is still significantly smaller than TNCs, 
and taxi fares are higher.

The advantages of TNCs over taxis and other transporta-
tion modes are in part a result of the technological innova-
tion of directly connecting travelers and drivers, but are 
also in part an outcome and reflection of the relatively 
light regulatory requirements under which TNCs operate, 
relative to taxis and other for-hire vehicles. The biggest dif-
ference between TNCs and other modes is the significantly 
lower barrier for drivers to enter the market. California 
state law grants municipalities the ability to regulate taxis, 
and in San Francisco, the taxi medallion system limits the 
number of taxi vehicles that can serve the city. In addition, 
taxis are subject to price controls, must provide access to 
all areas of the city, must provide service to people with 

disabilities, have greater insurance requirements, and are 
subject to driver background checks and vehicle inspec-
tions. In contrast, there is no limit on the number of TNCs 
that may operate on San Francisco streets, no price con-
trols, no geographic service area requirements, minimal 
disabled access requirements, limited driver background 
checks and few vehicle inspection or driver training re-
quirements (TRB 2015). 

There is a perception that TNC vehicles now comprise a sig-
nificant number of the vehicles on San Francisco streets, 
having increased rapidly since TNCs started operating in 
the city seven years ago. However, there has been little data 
to either confirm or refute this perception. The California 
Public Utilities Commission (CPUC), which regulates TNCs 
due to the inter-city, non-hail nature of the service they 
provide, requires TNCs to report to the CPUC an extensive 
set of information on service provision including where 
and when trips are starting and ending, the availability of 
disabled-accessible vehicles, traffic incidents, and hours 
and miles logged by drivers. However, the CPUC has refused 
to share these TNC data with San Francisco, stating that it 
is authorized to withhold official information if disclosure 
of the information is against the public interest (CPUC Let-
ter to the Transportation Authority, 2017). However, re-
cent SFMTA Travel Decisions Survey results indicate that 
TNCs are growing in significance as a share of overall San 
Francisco travel, doubling in mode share served between 
2014 and 2015 (SFMTA 2014, SFMTA 2015). In addition, 
it has been noted that Uber reported an annual tripling 
of trips in San Francisco (TRB 2015). However, these data 
sources provide no reliable estimates of the true number of 
TNC trips occurring in San Francisco, where TNC trips are 
occurring, or when TNC trips are occurring.
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Purpose
The purpose of this report is to provide information on 
TNC activity in San Francisco, in order to help the San 
Francisco County Transportation Authority (Transporta-
tion Authority) fulfill its role as the Congestion Manage-
ment Agency for San Francisco County. The report is also 
intended to inform the Transportation Authority board 
which is comprised of the members of the San Francisco 
Board of Supervisors, as well as state and local policy-
makers in other arenas, and the general public, on the size, 
location and time-of-day characteristics of the TNC market 
in San Francisco.

This document provides estimates of how many TNCs are 
operating in San Francisco during all times of day and 
days of week, imputes the number, location, and timing 
of intra-San Francisco TNC trips based on TNC driver trip 
acceptance information (referred to in this report as pick-
ups) and TNC driver drop off information (referred to as 
drop-offs). The report estimates the amount of daily ve-
hicle miles travelled (VMT) generated by TNCs, and contex-
tualizes these relative to the other travel modes operating 
in San Francisco, including private vehicles, public transit, 
walking and biking. TNC trips between San Francisco and 
other counties (regional TNC trips) are not included in 
these estimates, and as a result these numbers represent 
a lower-bound estimate of the number of actual TNC ve-
hicles and trips operating in San Francisco. Note that the 
data on which this report is based does not include any 
information on TNC trip purposes, travel party size, fares 
paid, traveler attributes such as gender, income, disability, 
mode choice shifts, or induced travel. 

The information presented is a profile of local TNC usage 
in San Francisco from mid-November to mid-December of 
2016, excluding dates around the Thanksgiving 2016 holi-
day. The TNC data was originally gathered by researchers 
at Northeastern University from the Application Program-
ming Interfaces (APIs) of Uber and Lyft which show the 
locations of available vehicles to mobile apps, and then 
was shared with the Transportation Authority through a 
research collaboration over the past year. The other data 
referenced in the report come from a variety of sources in-
cluding Caltrans, the San Francisco Municipal Transporta-
tion Agency (SFMTA), and the Transportation Authority’s 
SF-CHAMP travel demand model.

This document does not evaluate the near-term impacts of 
TNCs on the performance of the San Francisco transporta-
tion system, nor does it explain potential longer-term ef-
fects of TNC provision on vehicle ownership or residential 
and employment location. 

This report does not identify the extent to which TNCs af-
fect congestion. Many factors contribute to increased con-
gestion—population and employment growth, construc-
tion activity, increased delivery and other transportation 
services, and TNCs. Subsequent reports by the Transporta-
tion Authority through this project and the larger Emerg-
ing Mobility Services and Technology (EMST) policy frame-
work and the Connect SF long-range planning process, 
both being undertaken in coordination with other City 
agencies, will address these important analytic and policy 
questions in depth.
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Methodology
This research team developed and applied multiple proce-
dures to estimate TNC trips within San Francisco. First, 
the team acquired data on TNC vehicle locations that was 
gathered from the Uber and Lyft APIs. The research team 
then cleaned this location data, removing unnecessary, 
anomalous, or redundant information. Finally, the team 
identified trips and imputed missing attributes.

DATA COLLECTION
In order to provide real-time information to drivers and 
passengers, Lyft and Uber expose certain data through 
public-facing APIs. This information includes nearby vehi-
cle locations, estimated times-to-pickup, and sometimes, 
estimated costs. The data exposed through the APIs also 
includes, among other things, a vehicle identifier associ-
ated with a sequence of time-stamped coordinates, and the 
service types associated with that vehicle, such as UberX 
or UberPOOL. Sending a request to the API returns a text 
file response containing this information for the near-
est available vehicles. When a vehicle becomes unavail-
able, either because the driver has turned off their app or 
they have accepted a ride request, the vehicle disappears 
from the datastream. Similarly, when the vehicle becomes 
available, either because the driver has turned on their 
app or they have completed a ride request, it reappears 
in the datastream. Researchers at Northeastern Univer-
sity implemented a systematic method for collecting this 
datastream such that it geographically covers all of San 
Francisco. The Northeastern University researchers col-
lected information on vehicle locations every five seconds 
for approximately six weeks. The data collection methodol-
ogy has no impacts on either drivers or riders.

DATA CLEANING
The research team collected data by sampling available 
TNC vehicles using a geographic grid that covers all of 
San Francisco. This sampling procedure means that any 
available Uber or Lyft vehicle may be detected by multiple 
sampling locations. Furthermore, because data is being 
collected almost continuously in time for each sampling 
location, the same vehicle will often appear repeatedly in 
the datastream for each individual sampling location. The 
first step in the data preparation process involved clean-
ing the information in the datastream. In addition, the 
raw data may at times contain anomalous data, which was 
also screened out to ensure the reasonableness of the GPS 
traces. The result was a set of unique GPS traces for each 
TNC vehicle.

TRIP IDENTIFICATION, TRIP MATCHING 
AND ATTRIBUTE IMPUTATION
Cleaning resulted in a set of unique “pre-trip” vehicle 
trajectories that reflect when a vehicle became available 
(due to the driver dropping off a passenger or starting a 
shift) and when the vehicle became unavailable (due to 
the driver accepting a passenger or ending a shift). Once 
pre-trips and pickup and drop-off locations were defined, 
“trips” were imputed by linking the pickup and trip drop-
off locations. Lyft trips were created first because the Lyft 
API reveals a persistent vehicle identifier, with which it is 
possible to build an aggregate matrix of Lyft flows from 
pickup locations to dropoff locations by detailed time-of-
day. This matrix of flows is used to estimate the vehicle 
miles traveled generated by TNCs. Uber’s API does not have 
persistent identifiers that are necessary to connect pickup 
and dropoff locations, so the research team used the Lyft 
matrix of pickup and dropoff flows by travel analysis zone 
(TAZ) and time-of-day as a starting point, and then pro-
portionally fitted the matrix to match Uber trip pickup lo-
cations and drop-off locations by time-of-day.

A unique aspect of the Uber and Lyft driver labor market 
is that drivers may drive for both services simultaneously. 
As a result, these driver vehicles may appear in both the 
Uber and Lyft datastreams. It is necessary to identify these 
“matched pre-trips” in order to avoid double-counting of 
TNC pre-trips and trips. Matched pre-trips were identi-
fied by comparing the start and end times of the pre-trips 
and selecting only those pre-trips whose start and end 
times both occurred within a limited time window, as well 
as selecting only pre-trips that traversed the same set of 
network links in the same sequence. The pre-trip (and as-
sociated trip) were then assigned to either Lyft or Uber, 
based on which pre-trip ended first, representing the first 
platform on which a driver accepted the trip.

For pre-trips, out of service travel times and distances 
could be calculated directly from the cleaned and pro-
cessed datastream. For Lyft trips, trip travel times could 
be derived from the datastream. Because the datastream 
does not contain the information on the actual paths used 
by TNCs on trips, it was necessary to impute distances be-
tween observed pickup and dropoff locations using infor-
mation from the Transportation Authority’s SF-CHAMP 
model. For Uber trips, both travel times and distances 
were imputed from the model system.

DATA LIMITATIONS
It must be emphasized that the TNC information docu-
mented in this report does not represent direct observa-
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tion of TNC trips. Trips and pre-trips are imputed based 
on the changes in the supply of Uber and Lyft vehicles as 
revealed by each company’s API. Requests to the CPUC and 
to Uber and Lyft for data that could be used to validate 
these findings were declined. 

However, as documented in subsequent sections of this 
report, the summaries of how the time and location of im-
puted TNC trips vary across time and space are generally 
consistent with overall travel patterns within the city.

There are a number of other limitations to the data as 
revealed by the APIs. Pickup locations and drop-off loca-
tions are not true trip origins and trip destinations. In-
stead, they represent where drivers accept rides (which 

are assumed to be a few minutes from true trip origins) 
and where drivers are available again (which are assumed 
to be near true trip destinations). In addition, no infor-
mation on the specific TNC products used (such as UberX 
or LyftLine) can be derived from the datastream. Pooled 
services like UberPOOL and LyftLine which are designed 
to encourage users to share rides may not show up in the 
datastream. No information on TNC vehicle occupancy or 
traveler demographics is available, nor is consistent infor-
mation on costs. Finally, these estimates are a lower bound 
on TNC trips in San Francisco, as all trips with one or more 
end outside the city (regional and through trips) are ex-
cluded from the analysis.
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Glossary
APPLICATION PROGRAMMING INTERFACE (API): Programming 
code that allows interaction with software, or between 
software components. It is a tool that a developer of an 
app uses to communicate with data from a central server.

IMPUTE: Refers to any method to estimate an unknown or 
missing value in a dataset based on known values or infor-
mation. 

PERSON TRIPS: A trip by one or more people in any mode of 
transportation.

TELEMETRY: A remotely collected continuous series of GPS 
points with associated time and other information that 
forms a path.

TRANSPORTATION NETWORK COMPANY: Uses an online-en-
abled platform to connect passengers with drivers using 
their personal, non-commercial, vehicles. 

TRAVEL ANALYSIS ZONE (TAZ): A geographic unit used for 
transportation analysis. The Transportation Authority  uses 
a roughly 1000-zone system with average sizes of 1 block in 
the downtown area and several blocks for outer areas.
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the environment, a process known as environmental review. The Planning Department conducts
environmental review pursuant to the California Environmental Quality Act (CEQA). As part of environmental
review, the Planning Department reviews background technical studies, such as transportation impact
studies, to assess a project's effects on the physical environment.

These background technical studies support the conclusions of the environmental impact evaluation and
guide decision-makers during project approval.  To assist in the preparation of transportation impact studies,
the Planning Department provides to consultants and city staff a guidance document, the Transportation
Impact Analysis Guidelines. The Planning Department periodically updates the guidelines, with the last
update in 2002.

Since that time, the Planning Department has instituted various updates to the conditions, data, and
methodology within the guidelines. Records of these updates exist in various materials. One substantial
example of updates that occurred was a March 2016 Planning Commission resolution that removed
automobile delay from CEQA and added vehicle miles traveled as a transportation criterion (known as
"Align").

The Planning Department is in the midst of updating the guidelines comprehensively. The purpose of the
update is to achieve high quality deliverables, meaningful analysis, efficient reviews, and better project
outcomes through clear standards, methodology, and criteria; understandable, transparent, and predictable
process; updated mitigation measures, designs, outcomes, and policies; user-friendly figures; and illustrative
examples of project analysis.

For this effort, substantial data collection and analysis is currently underway, primarily at newer development
sites. This data collection will result in the creation of refined estimates of how many trips people in newer
developments take, the ways they travel, and their common destinations.

Document

Date

Transportation Impact Analysis Guidelines
Stay tuned for future update memos!

10/01/02
Updates - TBD

Align – removal of automobile delay and addition of vehicle miles traveled

03/03/16

Transportation Impact Analysis Guidelines for Environmental Review -... http://sf-planning.org/transportation-impact-analysis-guidelines-environ...

2 of 3 8/24/2017 11:26 AM
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130 Cal.App.4th 322 
Court of Appeal, Second District, Division 3, 

California. 

Maria MEJIA, Plaintiff and Appellant, 
v. 

CITY OF LOS ANGELES, Defendant and 
Respondent; 

California Home Development, LLC, Real Party in 
Interest and Respondent. 

No. B174453. 
| 

May 27, 2005. 

Synopsis 
Background: Resident of affected area filed petition for 
writ of mandate, challenging city’s approval of residential 
development project under California Environmental 
Quality Act (CEQA). The Superior Court, Los Angeles 
County, No. BS081904, David P. Yaffe, J., denied petition. 
Resident appealed. 

[Holding:] The Court of Appeal, Croskey, J., held that 
substantial evidence supported fair argument that project 
would have significant, unmitigated environmental 
impacts on animal wildlife and traffic, and thus preparation 
of environmental impact report (EIR) was required. 

Reversed with directions. 

West Headnotes (12) 

[1] Environmental Law
Constitutional Provisions, Statutes, and

Ordinances
Environmental Law

Duty of Government Bodies to Consider
Environment in General

In enacting the California Environmental Quality
Act (CEQA), the Legislature declared its
intention that all public agencies responsible for
regulating activities affecting the environment
give prime consideration to preventing

environmental damage when carrying out their 
duties; accordingly, CEQA is to be interpreted to 
afford the fullest possible protection to the 
environment within the reasonable scope of the 
statutory language. West’s 
Ann.Cal.Pub.Res.Code § 21000 et seq. 

Cases that cite this headnote 

[2] Environmental Law
Assessments and Impact Statements 

Courts should afford great weight to the 
administrative guidelines relating to the 
California Environmental Quality Act (CEQA) 
except when a provision is clearly unauthorized 
or erroneous under CEQA. West’s 
Ann.Cal.Pub.Res.Code § 21000 et seq.; 14 CCR 
§ 15000 et seq.

Cases that cite this headnote 

[3] Environmental Law
Purpose of Assessments and Statements 

Environmental Law 
Proceedings 

Environmental Law 
Proceedings;  Certification and Approval 

The environmental impact report (EIR) is the 
heart of the California Environmental Quality 
Act (CEQA), the purpose of which is to inform 
the public and its responsible officials of the 
environmental consequences of their decisions 
before they are made; thus, since the EIR protects 
not only the environment but also informed self-
government, public participation is an essential 
part of the CEQA process. West’s 
Ann.Cal.Pub.Res.Code §§ 21000 et seq., 21061. 

1 Cases that cite this headnote 

[4] Environmental Law
Mitigation Measures 

Exhibit 8     Mejia v City of Los Angeles, 130 Cal.App.4th 322 (2005)  1558
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For purposes of the California Environmental 
Quality Act (CEQA), a project may have a 
significant effect on the environment, and thus a 
mitigated negative declaration may be 
appropriate, if there is a reasonable probability 
that the project will have a significant 
environmental impact. West’s 
Ann.Cal.Pub.Res.Code §§ 21064.5, 21080(c)(2); 
14 CCR § 15382. 

11 Cases that cite this headnote 

[5] Environmental Law
Necessity for Preparation of Statement, 

Consideration of Factors, or Other Compliance 
with Requirements 

There is a low threshold requirement under the 
California Environmental Quality Act (CEQA) 
for preparation of an environmental impact report 
(EIR), and a preference for resolving doubts in 
favor of environmental review. West’s 
Ann.Cal.Pub.Res.Code § 21000 et seq.; 14 CCR 
§ 15064(f).

Cases that cite this headnote 

[6] Environmental Law
Significance in General 

Under the California Environmental Quality Act 
(CEQA), an environmental impact report (EIR) 
must be prepared whenever it can be fairly argued 
on the basis of substantial evidence that the 
project may have significant environmental 
impact, even if there is substantial evidence to the 
contrary. West’s Ann.Cal.Pub.Res.Code § 21000 
et seq.; 14 CCR § 15064(f). 

4 Cases that cite this headnote 

[7] Environmental Law
Assessments and Impact Statements 

Application of the fair argument test for 
preparation of an environmental impact report 
(EIR) under the California Environmental 
Quality Act (CEQA) is a question of law for de 
novo review on appeal; the appellate court does 
not defer to the agency’s determination, except 
on legitimate, disputed issues of credibility, and 
the agency’s decision not to require an EIR can 
be upheld only when there is no credible evidence 
to the contrary. West’s Ann.Cal.Pub.Res.Code § 
21000 et seq. 

3 Cases that cite this headnote 

[8] Environmental Law
Record of Administrative Proceeding 

Administrative record on appeal from trial 
court’s denial of mandate petition filed by 
resident of affected area challenging city’s 
approval of residential development project 
under California Environmental Quality Act 
(CEQA) was incomplete; for purposes of CEQA 
provision governing administrative record, 
“project” encompasses not only final version of 
project approved by public agency, but also prior 
versions constituting substantially same overall 
activity, and thus record was deficient in failing 
to include project application materials, staff 
reports, correspondence, and biotic assessment 
pertaining to prior versions of project. West’s 
Ann.Cal.Pub.Res.Code § 21167.6(e). 

2 Cases that cite this headnote 

[9] Evidence
Records and Decisions in Other Actions or

Proceedings

Given inadequacy of administrative record on
appeal from trial court’s denial of mandate
petition filed by resident of affected area
challenging city’s approval of residential
development project under California
Environmental Quality Act (CEQA), Court of
Appeal would take judicial notice of index of
administrative record in prior proceeding, as had
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been requested by resident in trial court. West’s 
Ann.Cal.Pub.Res.Code § 21000 et seq. 

1 Cases that cite this headnote 
 

 
 

[10] 
 

Environmental Law 
Record of Administrative Proceeding 

Environmental Law 
Preservation of Error 

 
 On appeal from trial court’s denial of mandate 

petition filed by resident of affected area 
challenging city’s approval of residential 
development project under California 
Environmental Quality Act (CEQA), resident’s 
failure to file noticed motion to supplement 
administrative record pursuant to local court rule 
did not preclude her from challenging inadequacy 
of such record, as her request for judicial notice 
of additional materials in trial court was 
equivalent of such motion, and developer and city 
were not prejudiced by any procedural 
inadequacy. West’s Ann.Cal.Pub.Res.Code § 
21000 et seq. 

2 Cases that cite this headnote 
 

 
 

[11] 
 

Environmental Law 
Land Use in General 

 
 Substantial evidence supported fair argument that 

residential development project would have 
significant, unmitigated environmental impacts 
on animal wildlife, and thus preparation of 
environmental impact report (EIR) was required 
under California Environmental Quality Act 
(CEQA); in light of evidence that project area 
was home to a number of bird species, including 
golden eagles, Cooper’s hawks, and loggerhead 
shrikes, which had been designated as species of 
special concern by Department of Fish and 
Game, and that portion of property appeared to 
offer minor movement corridor to area 
carnivores, and absent current biotic assessment, 
conclusions and explanations provided in initial 
study did not preclude reasonable possibility that 
development of site might have significant 
impact on animal wildlife. West’s 
Ann.Cal.Pub.Res.Code § 21000 et seq. 

See 4 Witkin, Summary of Cal. Law (9th ed. 1989) 
Real Property, § 59B; Cal. Jur. 3d, Pollution and 
Conservation Laws, § 502; Annot., Validity, 
Construction, and Application of Statutes 
Requiring Assessment of Environmental 
Information Prior to Grants of Entitlements for 
Private Land Use (1977) 76 A.L.R.3d 388. 

11 Cases that cite this headnote 

 

 
 

[12] 
 

Environmental Law 
Land Use in General 

 
 Substantial evidence supported fair argument that 

residential development project would have 
significant, unmitigated environmental impacts 
on traffic, and thus preparation of environmental 
impact report (EIR) was required under 
California Environmental Quality Act (CEQA); 
city improperly relied on threshold of 
significance standard for traffic impact despite 
substantial evidence supporting fair argument of 
significant impact, including public comments 
expressing concerns about dangers to 
equestrians, pedestrians, and vehicle riders, who 
enjoyed shared use of main thoroughfare, and 
underdeveloped reports by city engineers and 
planners describing this thoroughfare as collector 
street which was designed to accommodate 
traffic from other streets. West’s 
Ann.Cal.Pub.Res.Code § 21000 et seq.; 14 CCR 
§§ 15064(b), 15064.7(a). 

16 Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

**790 Maria Mejia, in pro. per., for Plaintiff and Appellant. 

Rockard J. Delgadillo, City Attorney, Susan D. Pfann and 
Jack L. Brown, Assistant City Attorneys, for Defendant 
and Respondent. 

Law Offices of L. Douglas Brown and L. Douglas Brown 
for Real Party in Interest and Respondent. 
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Opinion 

CROSKEY, J. 

 
*326 Maria Mejia challenges the approval by the City of 
Los Angeles of a residential development project in the 
Sunland area and the city’s adoption of a mitigated 
negative declaration under the California Environmental 
Quality Act (CEQA; Pub. Resources Code, § 21000 et 
seq.). She appeals a judgment denying her petition for writ 
of mandate, arguing several grounds for error. We 
conclude that substantial evidence supports a fair argument 
that the project will have significant, unmitigated 
environmental *327 impacts on animal wildlife and traffic, 
so a mitigated negative declaration was improper. We 
therefore reverse the judgment with directions to the 
superior court to grant the petition and issue a writ of 
mandate ordering the city to vacate its project approval and 
mitigated negative declaration and to cause an 
environmental impact report (EIR) to be prepared. 
  
 

FACTUAL AND PROCEDURAL BACKGROUND 

1. Application for a Tentative Tract Map and Project 
Approval 

California Home applied to the city in June 1999 for 
approval of a tentative tract map to subdivide 17 acres of 
land along Wheatland Avenue in the Shadow Hills 
community. The property consists of rolling hills and flat 
land, is predominantly undeveloped, and is surrounded by 
single-family residential homes on large lots with equine 
appurtenances. The city previously approved a project 
involving the construction of 28 single-family homes on 
the site in June 1990, but the homes were never built. 
California Home’s application in June 1999 stated that the 
new proposed project was the “same project” as the one 
previously approved. 
  
**791 The city’s advisory agency conducted a public 
hearing on the application, and in December 1999 
approved the tentative tract for development of 28 single-
family homes subject to conditions, and approved a 
mitigated negative declaration. A group of homeowners 
appealed the decision to the city planning commission. The 
city planning commission reduced the approved number of 
homes to 23 and revised the conditions. The Planning and 
Land Use Management Committee affirmed the decision 
by the planning commission. The city council approved the 
project in June 2000 and adopted a mitigated negative 
declaration.1 

  
 

2. Set Aside of the Project Approval 
Mejia filed a petition for writ of mandate in the superior 
court challenging the project approval under CEQA. The 
court granted the petition in July 2001 and set aside the 
project approval. The judgment stated that the court 
granted the petition because the city “failed to give proper 
notice of the City’s intent *328 to adopt a Mitigated 
Negative Declaration,” and ordered the city to “proceed 
with a properly noticed hearing” on the application for a 
tentative tract map. 
  
 

3. Further Proceedings and Project Approval 
The city planning department prepared an initial study and 
proposed mitigated negative declaration in September 
2001. The initial study determined that the project would 
have several potentially significant environmental impacts, 
but found that the impacts could be mitigated. The advisory 
agency conducted a public hearing on the application in 
March 2002. Several neighborhood residents expressed 
concerns and opposition in writing, and some did so orally 
at the hearing. The advisory agency concluded at the end 
of the hearing that the planning department should 
reconsider the potential environmental impacts, including 
“height, construction hours, loss of wildlife, speeding on 
Wheatland, problems with picking up trash and going 
along Wheatland ... drainage, grading,” that California 
Homes should provide an updated tree report, and that the 
city department of transportation should “take another look 
at the traffic generation from the 23–lot development.” 
  
The planning department prepared a new initial study and 
proposed mitigated negative declaration in May 2002. The 
planning department prepared another initial study and 
proposed mitigated negative declaration in September 
2002 reflecting a reduction in the number of homes from 
23 to 21. The initial study determined that the project 
would have several potentially significant environmental 
impacts, but found that the impacts could be mitigated. The 
planning department gave public notice of its intent to 
adopt a mitigated negative declaration, stating that it would 
receive comments on the proposal for 30 days, until 
October 21, 2002. The planning department did not notify 
the Department of Fish and Game of its intent to adopt a 
mitigated negative declaration. The advisory agency 
conducted another public hearing on October 24, 2002. 
Several neighborhood residents expressed concerns and 
opposition in writing, and some did so orally at the hearing. 
The advisory agency concluded at the end of the hearing 
that the mitigated negative declaration should be approved 
with two modified conditions. The advisory agency 
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formally approved the tentative tract and mitigated **792 
negative declaration with conditions in November 2002. 
  
Several residents, including Mejia, appealed the decision 
to the planning commission. The planning commission 
conducted a public hearing in December 2002 and 
approved the tentative tract and mitigated negative 
declaration. The Planning and Land Use Management 
Committee conducted a public hearing on two days in 
February 2003 and approved the tentative tract and 
mitigated negative declaration with 10 additional 
conditions. The city council *329 approved the tentative 
tract in February 2003 and adopted the mitigated negative 
declaration. 
  
 

4. Trial Court Proceedings 
Mejia filed a petition for writ of mandate in the superior 
court challenging the project approval under CEQA and on 
other grounds. The city prepared an administrative record. 
Mejia requested judicial notice of numerous documents not 
included in the administrative record. She made several 
arguments in support of the petition, including the 
argument that the mitigated negative declaration was 
improper because the project may have significant impacts 
on wildlife and traffic despite the mitigation. After a 
hearing on the merits, the court issued a minute order 
granting judicial notice of two documents and denying the 
petition. The court entered a judgment denying the petition 
in February 2004. 
  
 

CONTENTIONS 

Mejia contends (1) the project may have significant, 
unmitigated impacts on animal wildlife, traffic, planning 
and land use, and cumulative impacts, so a mitigated 
negative declaration was improper; (2) a mitigated 
negative declaration was improper because California 
Home agreed to mitigation measures after the public 
release of a proposed mitigated negative declaration, rather 
than before; (3) the city failed to notify the California 
Department of Fish and Game of its intention to adopt a 
mitigated negative declaration, as required; (4) the city 
failed to make all pertinent documents available for review 
during the public comment period; (5) the city’s planning 
department failed to consider some public comments; (6) 
the project is inconsistent with the community plan; (7) the 
tentative tract map fails to disclose private easements, as 
required by the Los Angeles Municipal Code; and (8) the 
administrative record prepared by the city in connection 
with this litigation is incomplete. 

  
 

DISCUSSION 

1. CEQA Requirements 
[1] “CEQA is a comprehensive scheme designed to provide 
long-term protection to the environment. [Citation.] In 
enacting CEQA, the Legislature declared its intention that 
all public agencies responsible for regulating activities 
affecting the environment give prime consideration to 
preventing environmental damage when carrying out their 
duties. [Citations.] CEQA is to *330 be interpreted ‘to 
afford the fullest possible protection to the environment 
within the reasonable scope of the statutory language.’ 
[Citation.]” (Mountain Lion Foundation v. Fish & Game 
Com. (1997) 16 Cal.4th 105, 112, 65 Cal.Rptr.2d 580, 939 
P.2d 1280.) 
  
[2] An EIR is required for any project that a public agency 
proposes to carry out or approve that may have a significant 
effect on the environment. (Pub. Resources Code, §§ 
21100, subd. (a), 21151, subd.(a); Guidelines,2 **793 § 
15064, subd. (a)(1).) An EIR must describe the proposed 
project and its environmental setting, state the objectives 
sought to be achieved, identify and analyze the significant 
effects on the environment, state how those impacts can be 
mitigated or avoided, and identify alternatives to the 
project, among other requirements. (Pub. Resources Code, 
§§ 21100, subd. (b), 21151; Guidelines, §§ 15124, 15125.) 
“The purpose of an environmental impact report is to 
provide public agencies and the public in general with 
detailed information about the effect which a proposed 
project is likely to have on the environment; to list ways in 
which the significant effects of such a project can be 
minimized; and to indicate alternatives to such a project.” 
(Pub. Resources Code, § 21061.) 
  
[3] “We have repeatedly recognized that the EIR is the 
‘heart of CEQA.’ [Citations.] ‘Its purpose is to inform the 
public and its responsible officials of the environmental 
consequences of their decisions before they are made. 
Thus, the EIR “protects not only the environment but also 
informed self-government.” [Citations.]’ To this end, 
public participation is an ‘essential part of the CEQA 
process.’ [Citations.]” (Laurel Heights Improvement Assn. 
v. Regents of University of California (1993) 6 Cal.4th 
1112, 1123, 26 Cal.Rptr.2d 231, 864 P.2d 502.) 
  
A negative declaration is a written statement that briefly 
explains why a project will not have a significant 
environmental impact and therefore will not require an 
EIR. (Pub. Resources Code, § 21064.) A negative 
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declaration is proper only if the agency determines based 
on an initial study that there is no substantial evidence that 
the project may have a significant effect on the 
environment. (Pub. Resources Code, § 21080, subds. 
(c)(1), (d); Guidelines, §§ 15063, subd. (b)(2), 15070, 
subd. (a).) If an initial study shows that the *331 project 
may have a significant effect on the environment, a 
mitigated negative declaration may be appropriate. A 
mitigated negative declaration is proper, however, only if 
project revisions would avoid or mitigate the potentially 
significant effects identified in an initial study “to a point 
where clearly no significant effect on the environment 
would occur, and ... there is no substantial evidence in light 
of the whole record before the public agency that the 
project, as revised, may have a significant effect on the 
environment.” (Pub. Resources Code, § 21064.5; accord, § 
21080, subd. (c)(2).) 
  
[4] “ ‘Significant effect on the environment’ means a 
substantial, or potentially substantial, adverse change in the 
environment.” (Pub. Resources Code, § 21068.) The 
Guidelines define “significant effect on the environment” 
as “a substantial, or potentially substantial, adverse change 
in any of the physical conditions within the area affected 
by the project, including land, air, water, minerals, flora, 
fauna, ambient noise, and objects of historic or aesthetic 
significance. An economic or social change by itself shall 
not be considered a significant effect on the environment. 
A social or economic change related to a physical change 
may be considered in determining whether the physical 
change is significant.”3 (Guidelines, § 15382.) A **794 
project “ ‘may’ ” have a significant effect on the 
environment if there is a “ ‘reasonable probability’ ” that 
the project will have a significant environmental impact. 
(No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 
83, fn. 16, 118 Cal.Rptr. 34, 529 P.2d 66.) “The 
determination of whether a project may have a significant 
effect on the environment calls for careful judgment on the 
part of the public agency involved, based to the extent 
possible on scientific and factual data. An ironclad 
definition of significant effect is not always possible 
because the significance of an activity may vary with the 
setting. For example, an activity which may not be 
significant in an urban area may be significant in a rural 
area.” (Guidelines, § 15064, subd. (b).) 
  
“Substantial evidence” under CEQA “includes fact, a 
reasonable assumption predicated upon fact, or expert 
opinion supported by fact.” (Pub. Resources Code, § 
21080, subd. (e)(1).) “Substantial evidence is not 
argument, speculation, unsubstantiated opinion or 
narrative evidence that is clearly inaccurate or erroneous, 
or evidence of social or economic impacts that do not 
contribute to, or are not caused by, physical impacts on the 

*332 environment.” (Id., § 21080, subd. (e)(2); accord, id., 
§ 21082.2, subd. (c).) The Guidelines define “substantial 
evidence” as “enough relevant information and reasonable 
inferences from this information that a fair argument can 
be made to support a conclusion, even though other 
conclusions might also be reached. Whether a fair 
argument can be made that the project may have a 
significant effect on the environment is to be determined 
by examining the whole record before the lead agency. 
Argument, speculation, unsubstantiated opinion or 
narrative, evidence which is clearly erroneous or 
inaccurate, or evidence of social or economic impacts 
which do not contribute to or are not caused by physical 
impacts on the environment does not constitute substantial 
evidence.” (Guidelines, § 15384, subd. (a).) “Substantial 
evidence shall include facts, reasonable assumptions 
predicated upon facts, and expert opinion supported by 
facts.” (Id., § 15384, subd. (b); accord, id., § 15064, subd. 
(f)(5).) 
  
[5] [6] These legal standards reflect a preference for requiring 
an EIR to be prepared. “There is ‘a low threshold 
requirement for preparation of an EIR’ (No Oil, Inc. v. City 
of Los Angeles (1974) 13 Cal.3d 68, 84 [118 Cal.Rptr. 34, 
529 P.2d 66] ), and a ‘preference for resolving doubts in 
favor of environmental review’ (Sierra Club v. County of 
Sonoma (1992) 6 Cal.App.4th 1307, 1316–1317 [8 
Cal.Rptr.2d 473] ). An EIR must be prepared ‘whenever it 
can be fairly argued on the basis of substantial evidence 
that the project may have significant environmental 
impact’ (No Oil, Inc., supra, at p. 75 [118 Cal.Rptr. 34, 529 
P.2d 66] ), even if there is substantial evidence to the 
contrary (Arviv Enterprises, Inc. v. South Valley Area 
Planning Com. (2002) 101 Cal.App.4th 1333, 1346 [125 
Cal.Rptr.2d 140]; Friends of “B” Street v. City of Hayward 
(1980) 106 Cal.App.3d 988, 1002 [165 Cal.Rptr. 514] ).” 
(Bowman v. City of Berkeley (2004) 122 Cal.App.4th 572, 
580–581, 18 Cal.Rptr.3d 814; see Guidelines, § 15064, 
subd. (f).) 
  
[7] “Application of the ‘fair argument’ test is a question of 
law for our independent **795 review. (San Joaquin 
Raptor/Wildlife Rescue Center v. County of Stanislaus 
(1996) 42 Cal.App.4th 608, 617 [49 Cal.Rptr.2d 494]; 
Quail Botanical Gardens Foundation, Inc. v. City of 
Encinitas (1994) 29 Cal.App.4th 1597, 1602 [35 
Cal.Rptr.2d 470].) We review the trial court’s findings and 
conclusions de novo (Arviv Enterprises, Inc. v. South 
Valley Area Planning Com., supra, 101 Cal.App.4th at p. 
1346 [125 Cal.Rptr.2d 140] ), and do not defer to the 
agency’s determination (Sierra Club v. County of Sonoma, 
supra, 6 Cal.App.4th at p. 1318 [8 Cal.Rptr.2d 473] ), 
except on ‘legitimate, disputed issues of credibility’ (Quail 
Botanical Gardens Foundation, Inc. v. City of Encinitas, 
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supra, at p. 1603 [35 Cal.Rptr.2d 470];  *333 Leonoff v. 
Monterey County Bd. of Supervisors (1990) 222 
Cal.App.3d 1337, 1349 [272 Cal.Rptr. 372] ).” (Bowman 
v. City of Berkeley, supra, 122 Cal.App.4th at pp. 580–581, 
18 Cal.Rptr.3d 814.) “Under this standard, deference to the 
agency’s determination is not appropriate and its decision 
not to require an EIR can be upheld only when there is no 
credible evidence to the contrary. [Citation.]” (Sierra Club 
v. County of Sonoma, supra, 6 Cal.App.4th at pp. 1317–
1318, 8 Cal.Rptr.2d 473.) 
  
 

2. The Administrative Record Is Incomplete 
[8] The petitioner in a CEQA proceeding may file a request 
for the public agency to “prepare the record of proceedings 
relating to the subject of the action or proceeding.” (Pub. 
Resources Code, § 21167.6, subd. (a).) The public agency 
must prepare and certify the record of proceedings within 
60 days after service of a request. (Id., § 21167.6, subd. 
(b)(1).) The record of proceedings includes a broad range 
of documents pertaining to the project. 
  
Public Resources Code section 21167.6, subdivision (e), 
states, “The record of proceedings shall include, but is not 
limited to, all of the following items: 
  
“(1) All project application materials. 
  
“(2) All staff reports and related documents prepared by the 
respondent public agency with respect to its compliance 
with the substantive and procedural requirements of this 
division and with respect to the action on the project. 
  
“(3) All staff reports and related documents prepared by the 
respondent public agency and written testimony or 
documents submitted by any person relevant to any 
findings or statement of overriding considerations adopted 
by the respondent agency pursuant to this division. 
  
“(4) Any transcript or minutes of the proceedings at which 
the decisionmaking body of the respondent public agency 
heard testimony on, or considered any environmental 
document on, the project, and any transcript or minutes of 
proceedings before any advisory body to the respondent 
public agency that were presented to the decisionmaking 
body prior to action on the environmental documents or on 
the project. 
  
“(5) All notices issued by the respondent public agency to 
comply with this division or with any other law governing 
the processing and approval of the project. 
  
*334 “(6) All written comments received in response to, or 
in connection with, environmental documents prepared for 

the project, including responses to the notice of 
preparation. 
  
“(7) All written evidence or correspondence submitted to, 
or transferred from, the respondent public agency with 
respect to compliance with this division or with respect to 
the project. 
  
**796 “(8) Any proposed decisions or findings submitted 
to the decisionmaking body of the respondent public 
agency by its staff, or the project proponent, project 
opponents, or other persons. 
  
“(9) The documentation of the final public agency 
decision, including the final environmental impact report, 
mitigated negative declaration, or negative declaration, and 
all documents, in addition to those referenced in paragraph 
(3), cited or relied on in the findings or in a statement of 
overriding considerations adopted pursuant to this division. 
  
“(10) Any other written materials relevant to the 
respondent public agency’s compliance with this division 
or to its decision on the merits of the project, including the 
initial study, any drafts of any environmental document, or 
portions thereof, that have been released for public review, 
and copies of studies or other documents relied upon in any 
environmental document prepared for the project and 
either made available to the public during the public review 
period or included in the respondent public agency’s files 
on the project, and all internal agency communications, 
including staff notes and memoranda related to the project 
or to compliance with this division. 
  
“(11) The full written record before any inferior 
administrative decisionmaking body whose decision was 
appealed to a superior administrative decisionmaking body 
prior to the filing of litigation.” 
  
The “project” referenced in Public Resources Code section 
21167, subdivision (e), includes not only the final version 
of the project approved by the public agency, but also prior 
versions of the project constituting substantially the same 
overall activity. (County of Orange v. Superior Court 
(2003) 113 Cal.App.4th 1, 9–10, 6 Cal.Rptr.3d 286.) 
  
The earliest documents chronologically in the 
administrative record prepared by the city are a tentative 
decision dated June 15, 2001, by the superior court in the 
prior proceeding initiated by Mejia, and a judgment and 
writ of *335 mandate dated July 5, 2001, setting aside the 
city’s approval of the tentative tract map and directing the 
city to give proper notice of its intention to adopt a 
mitigated negative declaration. All other documents in the 
administrative record, apart from historical maps, postdate 
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the judgment in the prior proceeding. The city certified that 
the administrative record includes all the documents in 
specified files maintained by the city. The city apparently 
maintains separate files for the project before and after the 
judgment in the prior proceeding and considers matters 
concerning the project before the prior judgment as water 
under the bridge. 
  
The administrative record prepared by the city is 
incomplete because it excludes documents pertaining to the 
project that antedate the judgment in the prior proceeding, 
including project application materials, staff reports, 
correspondence, environmental studies, and other 
documents listed in Public Resources Code section 
21167.6, subdivision (e), pertaining to prior versions of 
substantially the same project. We cannot accurately 
describe the documents missing from the administrative 
record because most of those documents are not included 
in the appellate record. Some of the missing documents 
were the subject of Mejia’s request for judicial notice in the 
superior court. The superior court apparently construed the 
request as a motion to supplement the administrative record 
and granted the motion as to only two documents. 
  
[9] We conclude that the court should have granted the 
motion as to other documents as well. For purposes of our 
review, we need address only the project **797 application 
submitted in June 1999 (see Pub. Resources Code, § 
21167.6, subd. (e)(1)), a biotic assessment dated December 
1989, and the advisory agency’s approval in June 1990 of 
a prior project on the same site.4 The biotic assessment was 
prepared in connection with the project approved in June 
1990. Both that prior project and the project proposed by 
California Home in June 1999 involved the development 
of 28 single-family homes, and the application submitted 
by California Home in June 1999 stated that the proposed 
project was the “same project” as the one approved in June 
1990 but never completed. These documents show that the 
project approved in June 1990 was a prior version of the 
project approved in February 2003 and that the projects 
were substantially the same for purposes of Public 
Resources Code section 21167.6, subdivision (e). We 
therefore conclude that the biotic *336 assessment is a 
mandatory part of the record of proceedings under items 
(3) and (7) of subdivision (e). Specifically, the biotic 
assessment is a document submitted to the city relevant to 
its finding that there will be no impact on animal wildlife 
(item (3)) and is written evidence submitted to the city 
concerning compliance with CEQA with respect to the 
project (item (7)). 
  
[10] We reject the argument by California Home that Mejia 
cannot challenge the adequacy of the administrative record 
on appeal because she failed to file a noticed motion to 

supplement the administrative record pursuant to rule 
9.24(f) of the Local Rules of the Los Angeles Superior 
Court.5 Mejia’s request for judicial notice was the practical 
equivalent of such a motion. Mejia filed and served the 
request together with her opening memorandum of points 
and authorities in support of the petition several weeks 
before the hearing on the petition, California Home and the 
city filed a joint objection to the request more than two 
weeks before the hearing, and California Home and the city 
were in no way prejudiced by Mejia’s failure to properly 
label her motion. 
  
 

3. A Fair Argument, Based on Substantial Evidence, 
Can Be Made That The Project May Have a Significant 
Impact on Animal Wildlife 

[11] The biotic assessment prepared in December 1989 
described the property as “relatively rich in animal life. 
There were a number of bird species observed that are 
wintering in the area (flocks of waxwings, yellow-rumped 
warblers, white-crowned sparrows, and robins). In 
addition, a red-tailed hawk was seen roosting in the tall 
**798 trees on the top of the small hill on the property, and 
barn owl signs (pellets) were quite common on the northern 
part of the parcel. This northern area also appears to offer 
a minor movement corridor to the carnivores of the area....” 
It stated further, “It is likely that a number of other species 
use the property. Weather conditions and time of year 
influence the activity, presence, and visibility of vertebrate 
species. A late spring/early *337 summer study would not 
only record residents on the property, but bird species that 
only nest in the area and reptile/amphibian species active 
on the surface.... [¶] No threatened or endangered species 
of animals were observed on the parcel and, given the 
location and the small size of the parcel, none are expected 
to use the property for any significant amount of their 
yearly needs.... [¶] One should expect that any urbanization 
on the site will have negative impacts on most animal 
numbers.... The small mammal movement corridor on the 
northern edge of the property would be eliminated.” 
  
The biotic assessment included a list of animal species 
observed on the property or expected to be present. The list 
included two bird species currently identified by the 
Department of Fish and Game as species of special 
concern: Cooper’s hawk and loggerhead shrike.6 The biotic 
assessment also stated that the Pacific kangaroo rat was 
expected to be present on the property, although it also 
stated that the “high incidence of kangaroo rats” found in 
barn owl pellets indicated that “the barn owls must be 
hunting these prey items off the property, but close to their 
roosting trees.”7 
  
The initial study prepared in September 2002 stated that the 
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property “contains approximately 340 trees, mostly 
ornamental, non-protected species.” The initial study stated 
that the project would have no impact on animal wildlife 
and that the cumulative impact on animal wildlife would 
be less than significant. In response to each question on the 
initial study checklist concerning animal wildlife, apart 
from cumulative impacts, the “No Impact” box was 
checked.8 The questions included whether the project 
would “[h]ave a substantial adverse effect ... on any species 
identified as a *338 candidate, sensitive, or special status 
species,” “interfere substantially with the movement of any 
native resident or migratory fish or wildlife species or with 
established native resident or migratory wildlife corridors,” 
or “have the potential to degrade the quality of the 
environment, substantially reduce the habitat of fish or 
wildlife species, cause a fish **799 or wildlife population 
to drop below self-sustaining levels, threaten to eliminate a 
plant or animal community, reduce the number or restrict 
the range of a rare or endangered plant or animal....”9 
  
The explanations provided in the initial study for the “No 
Impact” responses stated: “The site is in close proximity to 
the Angeles National Forest, Hansen Dam Recreation 
Area, Big Tujunga Wash, and Verdugo Mountains. [¶] The 
subject site is surrounded by developed properties to the 
north, south, east, and west. The site itself is not physically 
linked to any of the above areas. Due to the surrounding 
developments, it is reasonable to conclude that the subject 
site does not constitute appropriate or adequate habitat to 
support significant, endangered, or threatened species of 
plants or animals. Furthermore, the subject site has not 
been identified as having significant habitat for threatened, 
endangered, or sensitive wildlife, fish, or plant species in 
any official record.” “Project implementation will not 
interfere with the movement of any native resident wildlife 
species; the subject site is surrounded by significant 
developments. No significant fish or wildlife species are 
known to use this site as part of a migratory path. 
Development of this site will not impede the movement of 
any wildlife species. [¶] Several trees will remain on site 
and any living tree removals will be replanted. Therefore, 
any potential impact to a bird habitat is less than 
significant. [¶] Based on the location, surrounding 
development, and available reference materials 
(Community Plans, aerial photographs, land use 
designation and zoning) the site itself is obviously 
unsuitable to support significant, self-sustaining habitat for 
any significant species or serve as a suitable wildlife 
corridor. Areas to the west, south, and east are substantially 
developed and contain urban environments that cannot 
provide for adequate wildlife corridors; these areas are 
linked to the subject site, thus, it cannot be reasonably 
concluded that any wildlife corridor exists based on 
existing surrounding obstacles to wildlife movement to and 

from the subject site.” “There are no federally protected 
fish or wildlife species on site. The project does not 
threaten to eliminate a plant or animal community, or 
reduce the number or restrict range of a rare or *339 
endangered plant or animal.... The project site is 
surrounded by developed properties and cannot serve as a 
wildlife corridor or accommodate significant numbers of 
sensitive, endangered, or threatened wildlife species. The 
project will not impact areas containing significant 
ecological resources.” The initial study did not refer to the 
1989 biotic assessment or explain the inconsistencies 
between the biotic assessment and the initial study. The 
city did not obtain a current biotic assessment. 
  
Several residents stated in administrative hearings or 
written comments that they had observed animal wildlife 
on the property site and expressed concerns that the project 
would adversely impact animal wildlife. One resident 
stated that he had observed a family of golden eagles 
nesting in a tree on the site. The Department of Fish and 
Game has designated the golden eagle a species of special 
concern.10 Other residents referred to golden eagles, owls, 
hawks, crows, geese, egrets, California quail, and other 
resident or migratory birds, cottontail rabbits, coyotes, 
snakes, **800 lizards, and other animals on the property. 
Mejia noted that the December 1989 biotic assessment had 
identified several animal species on the property and 
stated, “A current study should be conducted to determine 
whether these are candidates, sensitive, or special status 
species.” Residents emphasized the rural character of the 
area and stated that some of the terrain surrounding the site 
is covered with vegetation supporting a wildlife corridor. 
  
The administrative record ordinarily is very limited when 
there is only an initial study and no EIR. Project opponents 
who challenge a negative declaration often have no expert 
studies to rely on. Recognizing this, courts have held that 
the absence of expert studies is not an obstacle because 
personal observations concerning nontechnical matters 
may constitute substantial evidence under CEQA. (Arviv 
Enterprises, Inc. v. South Valley Area Planning Com., 
supra, 101 Cal.App.4th at p. 1347, 125 Cal.Rptr.2d 140; 
Oro Fino Gold Mining Corp. v. County of El Dorado 
(1990) 225 Cal.App.3d 872, 882–883, 274 Cal.Rptr. 720.) 
This is particularly true where an expert assessment 
corroborates to some extent the personal observations, as 
here. 
  
The mitigation measures set forth in the mitigated negative 
declaration as conditions of project approval were not 
designed to mitigate significant impacts on animal wildlife 
because the city did not acknowledge any *340 potentially 
significant impact on animal wildlife.11 The two conditions 
modified by the advisory agency and the 10 conditions 
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added by the Planning and Land Use Management 
Committee similarly were not designed to mitigate impacts 
on animal wildlife. 
  
We conclude that the evidence supports a fair argument 
that the project may have a significant effect on animal 
wildlife. In light of the evidence discussed above and 
absent a current biotic assessment, the conclusions and 
explanations provided in the initial study do not preclude 
the reasonable possibility that birds, including species of 
special concern and others, may roost or nest on the 
property, that small mammals may use the property as a 
movement corridor, and that development of the site and 
elimination of the corridor may have a significant impact 
on animal wildlife. The proximity of larger wilderness 
areas does not necessarily compel the conclusion that the 
site is insignificant to animal wildlife. Contrary to the 
determinations of the initial study, we conclude that there 
is a fair argument that the project, in the words of the initial 
study checklist, may “[h]ave a substantial adverse effect ... 
on [ ] species identified as a candidate, sensitive, or special 
status species” or “interfere substantially with the 
movement of any native resident or migratory fish or 
wildlife species or with established native resident or 
migratory wildlife corridors.” 
  
Our conclusion that a fair argument can be made that the 
project may have a significant impact on animal wildlife 
also compels the conclusion that the city was required to 
consult with the Department of Fish and Game, a trustee 
agency (Guidelines, § 15386), before conducting an initial 
study, and subsequently was required to notify the 
department of the city’s intention to adopt a mitigated 
negative declaration. **801 (Pub. Resources Code, § 
21080.3, subd. (a); Guidelines, §§ 15063, subd. (g), 15072, 
subd. (a); Gentry v. City of Murrieta (1995) 36 Cal.App.4th 
1359, 1386–1388, 43 Cal.Rptr.2d 170.) 
  
 

4. A Fair Argument, Based on Substantial Evidence, 
Can Be Made That The Project May Have a Significant 
Impact on Traffic 

[12] Several residents expressed concerns that the project 
would exacerbate traffic problems on Wheatland Avenue 
and increase the dangers for vehicle riders, equestrians, and 
pedestrians using the road. Residents characterized the 
community as a haven for equestrians who ride on trails 
and on *341 Wheatland Avenue. They stated that 
Wheatland Avenue has no sidewalks; that equestrians and 
pedestrians share the road with vehicles; that the road is 
particularly crowded on trash collection day and horse 
manure collection days (two different days) when refuse 
cans crowd the road; that vehicles have collided with 
horses on at least three recent occasions resulting in the 

horses having to be killed; and that the increased traffic 
caused by the additional homes would add to the problem. 
  
A representative of the city Department of Transportation 
at an advisory agency public hearing in March 2002 
acknowledged that Wheatland Avenue is a collector street 
designed to accommodate traffic from other streets, stating: 
“So we don’t have a policy that studies a collector street 
being impacted, because a collector street is designed to 
handle additional traffic, and all the local streets are 
supposed to funnel into the collector street, and the 
collector street is supposed to take them to the major street, 
which is Sunland. In this case, it’s actually what you have. 
You have the private streets from the development going 
to Wheatland Avenue, which is a collector, and the 
collector street goes down to Sunland, which is the major. 
So it does follow what it’s designed to be. 
  
“Now, there are other issues with Wheatland that maybe 
can be resolved, but it may take some winding or 
something, but many mentioned that it was too narrow or 
something. Maybe something can be done with that 
respect, but that has to be looked further into. But as far as 
significant impact caused by traffic, there’s no significant 
impact caused by the number of trips generated by this 
particular development.” The advisory agency stated at the 
conclusion of the hearing that it would ask the Department 
of Transportation “to take another look at the traffic 
generation from the 23–lot development.” After the 
planning department prepared a new initial study and 
proposed mitigated negative declaration in September 
2002 reducing the number of homes from 23 to 21, the 
advisory agency approved the project, apparently without 
further study of potential traffic impacts. 
  
The initial study checklist prepared in September 2002 
stated that there would be a less than significant impact in 
response to the question whether the project would 
“[c]ause an increase in traffic which is substantial in 
relation to the existing traffic load and capacity of the street 
system (i.e., result in a substantial increase in either the 
number of vehicle trips, the volume to ratio capacity on 
roads, or congestion at intersections).” The explanation 
stated, “The Los Angeles Department of Transportation 
has established traffic impact thresholds based on the type 
and intensity of land use. The threshold for single-family 
home developments is 40 dwelling units or more; the 
project involves 23 [sic], low-density, single-family 
housing units on large lots. Therefore, the project does not 
meet the threshold criteria *342 for traffic impacts. 
Furthermore, **802 the project will include street 
improvements and review by the Department of 
Transportation and the Bureau of Engineering.” Similarly, 
the advisory agency at a public hearing before the planning 
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commission in December 2002 explained, “The threshold 
for a traffic study in this case would be 40 dwelling units. 
This project does not meet that threshold.” 
  
A threshold of significance may be useful to determine 
whether an environmental impact normally should be 
considered significant. (Guidelines, § 15064.7, subd. (a).)12 
A threshold of significance is not conclusive, however, and 
does not relieve a public agency of the duty to consider the 
evidence under the fair argument standard. (Protect the 
Historic Amador Waterways v. Amador Water Agency 
(2004) 116 Cal.App.4th 1099, 1108–1109, 11 Cal.Rptr.3d 
104; Communities for a Better Environment v. California 
Resources Agency (2002) 103 Cal.App.4th 98, 110–114, 
126 Cal.Rptr.2d 441; see Guidelines, § 15064, subd. (b).13) 
A public agency cannot apply a threshold of significance 
or regulatory standard “in a way that forecloses the 
consideration of any other substantial evidence showing 
there may be a significant effect.” (Communities for a 
Better Environment, supra, at p. 114, 126 Cal.Rptr.2d 441.) 
We conclude that the city improperly relied on a threshold 
of significance despite substantial evidence supporting a 
fair argument that the project may have a significant impact 
on traffic on Wheatland Avenue. In light of the public 
comments and absent more careful consideration by city 
engineers and planners, the evidence supports a fair 
argument that the increased traffic on Wheatland Avenue 
as a result of the project would be substantial considering 
the uses of the road. 
  

 

5. Other Contentions 
In light of our determination that the evidence supports a 
fair argument that the project may have significant impacts 
on animal wildlife and traffic, an EIR is required. 
Accordingly, we need not address Mejia’s other 
contentions challenging the mitigated negative declaration. 
  
 

*343 DISPOSITION 

The judgment is reversed with directions to the superior 
court to grant the petition and issue a peremptory writ of 
mandate ordering the city to vacate its approval of the 
project and mitigated negative declaration and to cause an 
EIR to be prepared. Mejia shall recover her costs on appeal. 
  

We Concur: KLEIN, P.J., and ALDRICH, J. 

All Citations 

130 Cal.App.4th 322, 29 Cal.Rptr.3d 788, 05 Cal. Daily 
Op. Serv. 5264, 2005 Daily Journal D.A.R. 7181 
 

Footnotes 
 
1 
 

The principal documents reflecting these events should have been but were not included in the administrative record in 
this proceeding, as discussed post. (Pub. Resources Code, § 21167.6, subd. (e).) 
 

2 
 

All references to Guidelines are to the CEQA Guidelines (Cal.Code Regs., tit. 14, § 15000 et seq.) developed by the 
Office of Planning and Research and adopted by the California Resources Agency. (Pub. Resources Code, §§ 21083, 
21087.) “[C]ourts should afford great weight to the Guidelines except when a provision is clearly unauthorized or 
erroneous under CEQA.” (Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 
391, 253 Cal.Rptr. 426, 764 P.2d 278, fn. 2 (Laurel Heights I ).) 
 

3 
 

“ ‘Environment’ means the physical conditions which exist within the area which will be affected by a proposed project 
including land, air, water, minerals, flora, fauna, ambient noise, and objects of historic or aesthetic significance. The area 
involved shall be the area in which significant effects would occur either directly or indirectly as a result of the project. 
The ‘environment’ includes both natural and man-made conditions.” (Guidelines, § 15360; see Pub. Resources Code, § 
21060.5.) 
 

4 
 

The biotic assessment was included in the administrative record for the prior proceeding initiated by Mejia, but the city 
did not include the document in the administrative record for the present proceeding. We take judicial notice of the index 
of the administrative record in the prior proceeding, as requested by the Mejia in the trial court. 
 

5 
 

“Once the administrative record has been filed, any disputes about its accuracy or scope should be resolved by 
appropriate notice[d] motion. For example, if the agency has prepared the administrative record, petitioners may contend 
that it omits important documents or that it contains inappropriate documents; if the petitioners have prepared the record, 
the agency may have similar contentions. A motion to supplement the certified administrative record with additional 
documents and/or to exclude certain documents from the record may be noticed by any party and should normally be 
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filed concurrently with the filing of petitioner’s opening memorandum of points and authorities in support of the writ. 
Opposition and reply memoranda on the motion should normally be filed with the opposition and [reply] memoranda, 
respectively, regarding the writ. The motion should normally be calendared for hearing concurrently with the hearing on 
the writ.” (Super. Ct. L.A. County, Local Rules, rule 9.24(f).) 
 

6 
 

The Department of Fish and Game maintains lists of species of special concern on its website, stating, “ ‘Species of 
Special Concern’ (SSC) status applies to animals not listed under the federal Endangered Species Act or the California 
Endangered Species Act, but which nonetheless 1) are declining at a rate that could result in listing, or 2) historically 
occurred in low numbers and known threats to their persistence currently exist.” 
(<http://www.dfg.ca.gov/hcpb/species/ssc/ssc. 
shtml>.) 
 

7 
 

Unlike several other varieties of kangaroo rat, the Pacific kangaroo rat is not designated as endangered, threatened, or 
a species of special concern. 
 

8 
 

The responses in the initial study of May 2002 were identical to those in the initial study of September 2002. The initial 
study of September 2001, however, stated that the impacts on animal wildlife would be “Less Than Significant,” rather 
than “No Impact,” and that the cumulative impact would be “Potentially Significant Unless Mitigation Incorporated,” rather 
than “Less Than Significant.” Thus, in response to the concerns expressed regarding the project after the initial study of 
September 2001, the city revised the initial study by downgrading the stated impacts on animal wildlife, but apparently 
did not substantially revise the project other than by reducing the number of homes from 23 to 21. 
 

9 
 

The last of these questions is a mandatory finding of significance under section 15065, subdivision (a)(1), of the 
Guidelines. Contrary to the respondents’ argument, an impact need not satisfy the requirements of a mandatory finding 
of significance to be considered a significant impact. 
 

10 
 

See footnote 6, ante. 
 

11 
 

Some of the conditions nonetheless may mitigate impacts on animal wildlife to some degree, such as the condition 
requiring the replacement of all “desirable trees” on the property. That condition does not expressly require the 
replacement of trees significant to native or migratory birds, however. Since the initial study concludes that the project 
will have no impact on animal wildlife even without mitigation, the “desirability” of trees to be replaced presumably may 
be determined by some measure other than the benefit to animal wildlife. 
 

12 
 

“Each public agency is encouraged to develop and publish thresholds of significance that the agency uses in the 
determination of the significance of environmental effects. A threshold of significance is an identifiable quantitative, 
qualitative or performance level of a particular environmental effect, non-compliance with which means the effect will 
normally be determined to be significant by the agency and compliance with which means the effect normally will be 
determined to be less than significant.” (Guidelines, § 15064.7, subd. (a), italics added.) 
 

13 
 

“The determination of whether a project may have a significant effect on the environment calls for careful judgment on 
the part of the public agency involved, based to the extent possible on scientific and factual data. An ironclad definition 
of significant effect is not always possible because the significance of an activity may vary with the setting. For example, 
an activity which may not be significant in an urban area may be significant in a rural area.” (Guidelines, § 15064, subd. 
(b).) 
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5 Cal.App.5th 281 
Court of Appeal, 

Third District, California. 

EAST SACRAMENTO PARTNERSHIP FOR A 
LIVABLE CITY, Plaintiff and Appellant, 

v. 
CITY OF SACRAMENTO et al., Defendants and 

Respondents; 
Encore McKinley Village, LLC, Real Party in 

Interest and Respondent. 

C079614 
| 

Filed 11/7/2016 
| 

As Modified on Denial of Rehearing 12/6/2016 

Synopsis 
Background: Neighborhood group brought action against 
city for declaratory, injunctive, and writ relief challenging 
approval of residential construction project under 
California Environmental Quality Act (CEQA). The 
Superior Court, Sacramento County, No. 34-2014-
80001851-CU-WM-GDS, Timothy M. Frawley, J., entered 
judgment for city. Neighborhood group appealed. 

Holdings: The Court of Appeal, Duarte, J., held that: 

[1] environmental impact report (EIR) adequately disclosed
development agreement;

[2] the project description was not defective;

[3] EIR did not engage in improper piecemealing; but

[4] EIR provided an inadequate explanation for its
conclusion that traffic impacts were not significant.

Reversed and remanded with directions. 

West Headnotes (45) 

[1] Environmental Law
Assessments and impact statements 

Under California Environmental Quality Act 
(CEQA), a court may not set aside an agency’s 
approval of an environmental impact report (EIR) 
on the ground that an opposite conclusion would 
have been equally or more reasonable. Cal. 
Pub.Res. Code § 21000 et seq. 

Cases that cite this headnote 

[2] Environmental Law
Preservation of error 

Neighborhood group’s failure to address the trial 
court’s decision and explain how the trial court 
erred in denying group’s California 
Environmental Quality Act (CEQA) challenge to 
city’s approval of residential construction project 
did not forfeit neighborhood group’s argument on 
appeal that the city erred under CEQA in 
approving the project. Cal. Pub.Res. Code § 
21000 et seq. 

Cases that cite this headnote 

[3] Environmental Law
Purpose of assessments and statements 

Under California Environmental Quality Act 
(CEQA), an accurate, stable, and finite project 
description is the sine qua non of an informative 
and legally sufficient environmental impact 
report (EIR). 

Cases that cite this headnote 

[4] Environmental Law
Purpose of assessments and statements 

The California Environmental Quality Act 
(CEQA) reporting process is not designed to 
freeze the ultimate proposal in the precise mold 
of the initial project; indeed, new and unforeseen 
insights may emerge during investigation, 
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evoking revision of the original proposal. Cal. 
Pub.Res. Code § 21000 et seq. 

Cases that cite this headnote 

[5] Environmental Law
Updated or supplemental statements;

 recirculation

Under California Environmental Quality Act
(CEQA), once an agency has prepared an
environmental impact report (EIR), no
subsequent EIR is required unless substantial
changes are proposed in a project that will require
major changes in the EIR. Cal. Pub.Res. Code §
21166(a).

Cases that cite this headnote 

[6] Environmental Law
Adequacy of Statement, Consideration, or

Compliance

A development agreement qualifies as an
approval that must be included in an
environmental impact report’s (EIR) project
description under the California Environmental
Quality Act (CEQA) Guidelines. Cal. Code Regs. 
tit. 14, § 15124(d)(1)(B).

Cases that cite this headnote 

[7] Environmental Law
Land use in general 

The development agreement required for a 
master parcel map was adequately disclosed prior 
to city’s approval of the environmental impact 
report (EIR), as required by the California 
Environmental Quality Act (CEQA) Guidelines, 
where the EIR stated that a development 
agreement was required, and the development 
agreement was included in the notices of the 
planning and design commission meeting and of 
the city council meeting on the project. Cal. Code 

Regs. tit. 14, § 15124(d)(1)(B). 

Cases that cite this headnote 

[8] Environmental Law
Consideration and disclosure of effects 

California Environmental Quality Act (CEQA) 
does not require an analysis in the environmental 
impact report (EIR) of each and every activity 
carried out in conjunction with a project. Cal. 
Pub.Res. Code § 21000 et seq. 

Cases that cite this headnote 

[9] Environmental Law
Land use in general 

City’s environmental impact report (EIR) for 
residential construction project did not need to 
include analysis of a modification of the 
development agreement to include a feasibility 
study for a vehicular tunnel, where the EIR found 
the tunnel to be infeasible, the city agreed as to 
this finding of infeasibility, and the tunnel was 
not part of the project. Cal. Code Regs. tit. 14, § 
15262. 

Cases that cite this headnote 

[10] Environmental Law
Sufficiency 

The project description in the draft environmental 
impact report (EIR) for a residential construction 
project was not rendered fatally defective by a 
subsequent modification of the project to increase 
the number of housing units from 328 to 336, 
including 24 new two-story attached units, even 
though the change required rezoning for multi-
family units, absent evidence that the analysis in 
the final EIR was defective. Cal. Code Regs. tit. 
14, § 15124. 
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Cases that cite this headnote 

[11] Environmental Law
Sufficiency 

The project description in the draft environmental 
impact report (EIR) for a residential construction 
project was not rendered fatally defective by the 
omission of the need a variance for driveways 
four feet narrower than the city standard of 24 
feet, where the need for the variance was added 
in the final EIR, absent evidence of any prejudice 
from the omission or any significant impact on 
the environment from the narrower driveways. 

Cases that cite this headnote 

[12] Environmental Law
Scope of project;  multiple projects 

California Environmental Quality Act (CEQA) 
mandates that environmental considerations do 
not become submerged by chopping a large 
project into many little ones, each with a potential 
impact on the environment, which cumulatively 
may have disastrous consequences. Cal. Pub.Res. 
Code § 21000 et seq. 

Cases that cite this headnote 

[13] Environmental Law
Major government action 

A “project” under California Environmental 
Quality Act (CEQA) is the whole of an action 
which has a potential for resulting in a physical 
change in the environment, directly or ultimately, 
and includes the activity which is being approved 
and which may be subject to several discretionary 
approvals by governmental agencies. Cal. 
Pub.Res. Code § 21000 et seq. 

Cases that cite this headnote 

[14] Environmental Law
Scope of project;  multiple projects 

Improper piecemealing of California 
Environmental Quality Act (CEQA) 
environmental review occurs when the purpose 
of the reviewed project is to be the first step 
toward future development or when the reviewed 
project legally compels or practically presumes 
completion of another action. Cal. Pub.Res. Code 
§ 21000 et seq.

Cases that cite this headnote 

[15] Environmental Law
Land use in general 

City’s environmental impact report (EIR) for 
residential construction project did not engage in 
improper piecemealing in failing to include a 
proposed vehicular tunnel as part of the project, 
even though the tunnel would be used only for 
access to and from the project, and even if the city 
removed planned construction of a nearby 
connector road from its general plan, where the 
tunnel was not a necessary part of the project 
because the project had two other points of 
vehicular access, the EIR found the tunnel to be 
infeasible, the city agreed as to the finding of 
infeasibility, and any amendment to the general 
plan would require California Environmental 
Quality Act (CEQA) review. Cal. Pub.Res. Code 
§ 21000 et seq.; Cal. Code Regs. tit. 14, § 15262.

Cases that cite this headnote 

[16] Environmental Law
Land use in general 

City’s environmental impact report (EIR) for 
residential construction project did not engage in 
improper piecemealing in failing to include a 
half-street closure of a nearly local street as part 
of the project, even if the city removed planned 
construction of a nearby connector road from its 
general plan, since the closure was a modest 
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change by the city in response to traffic concerns, 
and any amendment to the general plan would 
require California Environmental Quality Act 
(CEQA) review. Cal. Pub.Res. Code § 21000 et 
seq. 

Cases that cite this headnote 

[17] Environmental Law
Consideration of alternatives 

California Environmental Quality Act (CEQA) 
requires analysis of a project’s potentially 
significant exacerbating effects on existing 
environmental hazards, effects that arise because 
the project brings development and people into 
the area affected. Cal. Pub.Res. Code § 21000 et 
seq. 

Cases that cite this headnote 

[18] Environmental Law
Consideration and disclosure of effects 

In the absence of a specific factual foundation in 
the record, dire predictions by nonexperts 
regarding the consequences of a project do not 
constitute substantial evidence requiring analysis 
in an environmental impact report (EIR). Cal. 
Pub.Res. Code § 21000 et seq. 

Cases that cite this headnote 

[19] Environmental Law
Land use in general 

Neighborhood group’s vague claim that 
residential development atop a closed landfill 
would exacerbate the existing air pollution from 
the landfill and a nearby road and a railway was 
insufficient to require review in the project’s 
environmental impact report (EIR), since the 
claim was not evidence that the project would 
produce a particular adverse effect. Cal. Pub.Res. 
Code § 21000 et seq. 

Cases that cite this headnote 

[20] Environmental Law
Mitigation measures 

Specific mitigation measures are not required 
under the statute providing that an environmental 
impact report (EIR) is not required to reference, 
describe, or discuss project or cumulative effects 
on the regional transportation network if the 
project incorporates mitigation measures in prior 
environmental documents; the statute only 
requires that if there are such measures, the 
project incorporate them. Cal. Pub. Res. Code § 
21159.28(a). 

Cases that cite this headnote 

[21] Environmental Law
Land use in general 

Environmental impact report (EIR) for residential 
construction project was not required to 
reference, describe, or discuss project or 
cumulative effects on the regional transportation 
network, since the project incorporated 
mitigation measures in prior environmental 
documents, where the project was to be 
developed consistent with the applicable 
mitigation measures in the regional transportation 
network’s sustainable communities strategy 
(SCS) program EIR. Cal. Pub. Res. Code § 
21159.28(a). 

Cases that cite this headnote 

[22] Environmental Law
Land use in general 

Substantial evidence supported the city’s 
methodology in focusing on intersections rather 
than road segments, in the traffic analysis of 
environmental impact report (EIR) for residential 
construction project, including the EIR’s 
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explanation that roadway capacity was governed 
by intersections. Cal. Pub. Res. Code § 21000 et 
seq. 

Cases that cite this headnote 

[23] Environmental Law
Land use in general 

City’s addition of a new roadway impact to its 
final environmental impact report (EIR) for 
residential construction project did not require 
recirculation of the EIR, since only the level of 
service designation for the roadway segment 
changed between the draft EIR and the final EIR, 
and there was no change in the amount of traffic 
on the roadway segment between the draft and 
final EIR. Cal. Pub. Res. Code § 21000 et seq. 

Cases that cite this headnote 

[24] Environmental Law
Adequacy of Statement, Consideration, or

Compliance

When a challenge is brought to studies on which
an environmental impact report (EIR) is based,
the issue is not whether the studies are irrefutable
or whether they could have been better; the
relevant issue is only whether the studies are
sufficiently credible to be considered as part of
the total evidence that supports the agency’s
decision. Cal. Code Regs. tit. 14, § 15151.

Cases that cite this headnote 

[25] Environmental Law
Assessments and impact statements 

A clearly inadequate or unsupported study used 
as the basis for an environmental impact report 
(EIR) is entitled to no judicial deference; the 
party challenging the EIR, however, bears the 
burden of demonstrating that the studies on which 
the EIR is based are clearly inadequate or 

unsupported. Cal. Code Regs. tit. 14, § 15151. 

Cases that cite this headnote 

[26] Environmental Law
Necessity for Preparation of Statement,

Consideration of Factors, or Other Compliance
with Requirements

Compliance with a general plan in and of itself
does not insulate a project from the
environmental impact report (EIR) requirement,
where it may be fairly argued that the project will
generate significant environmental effects. Cal.
Pub. Res. Code § 21151.

Cases that cite this headnote 

[27] Environmental Law
Consideration and disclosure of effects 

In preparing an environmental impact report 
(EIR), the lead agency must consider and resolve 
every fair argument that can be made about the 
possible significant environmental effects of a 
project, irrespective of whether an established 
threshold of significance has been met with 
respect to any given effect. Cal. Pub. Res. Code § 
21151. 

Cases that cite this headnote 

[28] Environmental Law
Land use in general 

Environmental impact report (EIR) for residential 
construction project provided an inadequate 
explanation for its conclusion that traffic impacts 
that would decrease the level of service (LOS) on 
some roads and create “significant delays” were 
less than significant, where the EIR merely stated 
that the project was consistent with the general 
plan, and that the LOS thresholds of the City’s 
general plan reflected “community values.” Cal. 
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Pub. Res. Code § 21100(c); Cal. Code Regs. tit. 
14, §§ 15064(c), 15151. 

Cases that cite this headnote 

[29] Appeal and Error
Defects, objections, and amendments 

If the appellant fails to set forth all of the material 
evidence, its claim of insufficiency of the 
evidence is forfeited. 

Cases that cite this headnote 

[30] Environmental Law
Land use in general 

Neighborhood group failed to establish that city’s 
proposed mitigation measures for significant 
traffic impacts of residential construction project, 
of making fair share contributions to various 
traffic improvements, were infeasible or 
ineffective, and thus group failed to establish the 
environmental impact report (EIR) was 
inadequate, even if there was no regional network 
mitigation program such as a traffic fee program, 
absent evidence that the fair share program for 
city traffic was infeasible. Cal. Pub.Res. Code §§ 
21002.1(a), 21100(b)(3), 21159.28. 

Cases that cite this headnote 

[31] Zoning and Planning
Conformity of regulations to comprehensive

or general plan

Local land use and development decisions must
be consistent with the applicable general plan,
and a project is consistent with the general plan
if, considering all its aspects, it will further the
objectives and policies of the general plan and not 
obstruct their attainment, even if it is not in
perfect conformity with each and every general

plan policy. 

Cases that cite this headnote 

[32] Zoning and Planning
Grounds for Grant or Denial;  Conformity to

Regulations

To be consistent with the general plan, a
subdivision development must be compatible
with the objectives, policies, general land uses,
and programs specified in the general plan, and
the nature of the policy and the nature of the
inconsistency are critical factors to consider.

Cases that cite this headnote 

[33] Zoning and Planning
Grounds for Grant or Denial;  Conformity to

Regulations

A subdivision development’s inconsistencies
with the general plan’s vague, general policies
that “encourage” actions may not be fatal, but an
approval must be set aside, however, where there
is an inconsistency with a mandatory policy.

Cases that cite this headnote 

[34] Zoning and Planning
Permits, certificates, and approvals 

Zoning and Planning 
Permits, certificates, and approvals 

A city’s determination that a project is consistent 
with the city’s general plan carries a strong 
presumption of regularity, and this determination 
can be overturned only if the city abused its 
discretion, that is, did not proceed legally, or if 
the determination is not supported by findings, or 
if the findings are not supported by substantial 
evidence. 
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Cases that cite this headnote 

[35] Zoning and Planning
Decisions of boards or officers in general 

When the Court of Appeal reviews an agency’s 
decision for consistency with its own general 
plan, it accords great deference to the agency’s 
determination because the body which adopted 
the general plan policies in its legislative capacity 
has unique competence to interpret those policies 
when applying them in its adjudicatory capacity. 

Cases that cite this headnote 

[36] Zoning and Planning
Comprehensive or general plan 

Because policies in a city’s general plan reflect a 
range of competing interests, the city must be 
allowed to weigh and balance the plan’s policies 
when applying them, and it has broad discretion 
to construe its policies in light of the plan’s 
purposes. 

Cases that cite this headnote 

[37] Zoning and Planning
Grounds for Grant or Denial;  Conformity to

Regulations

Court’s role in reviewing city’s decision
approving proposed project for consistency with
city’s own general plan is simply to decide
whether city considered applicable policies and
extent to which proposed project conforms with
those policies.

Cases that cite this headnote 

[38] Zoning and Planning
Mootness 

Neighborhood group’s argument on appeal, that 
residential development project was inconsistent 
with a provision of city’s general plan requiring 
improvements to the citywide transportation 
system as a condition of accepting certain 
reductions in a road’s level of service (LOS), was 
rendered moot by an amendment of the general 
plan that removed the condition requiring 
improvements to the citywide transportation 
system. 

Cases that cite this headnote 

[39] Zoning and Planning
Streets and roads;  traffic considerations 

Even assuming that city’s residential 
development project eliminated a dedicated bike 
lane for one block, the city acted within its 
discretion in finding that the project was 
consistent with city’s “Bikeway Master Plan,” 
where the project reflected a commitment to 
bicycle transportation. 

Cases that cite this headnote 

[40] Zoning and Planning
Mootness 

Neighborhood group’s argument on appeal, that 
residential development project was inconsistent 
with a provision of city’s general plan requiring 
new neighborhoods to include transit stops within 
one-half mile of all dwellings, was rendered moot 
by an amendment of the general plan to state that 
such transit stops were merely “encouraged.” 

Cases that cite this headnote 

[41] Zoning and Planning
Other particular considerations 
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Residential development project was not 
improperly inconsistent with provisions of city’s 
general plan designed to promote the health and 
well-being of the community by protecting the 
public from the adverse effects of air pollution, 
noise, and other health hazards, since the 
provisions were vague and subjective. 

Cases that cite this headnote 

[42] Zoning and Planning
Comprehensive or general plan 

Because policies in a general plan reflect a range 
of competing interests, the governmental agency 
must be allowed to weigh and balance the plan’s 
policies when applying them, and it has broad 
discretion to construe its policies in light of the 
plan’s purposes. 

Cases that cite this headnote 

[43] Environmental Law
Assessments and impact statements 

Neighborhood group’s failure to use a separate 
heading or subheading to raise their arguments on 
appeal challenging the adequacy of the 
environmental impact report (EIR) for a 
residential construction project forfeited those 
arguments on appeal. Cal. R. Ct. 8.204(a)(1)(B). 

Cases that cite this headnote 

[44] Environmental Law
Other particular subjects and regulations 

Under city “Environmental Constraint Policy” 
stating that projected exterior noise levels for 
residential development shall be less than listed 
levels “to the extent feasible,” compliance is tied 
to feasibility, the policy is not mandatory, and 
thus an inconsistency does not require an 

approval to be set aside. 

Cases that cite this headnote 

[45] Zoning and Planning
Other particular considerations 

A reasonable person could have found that 
residential development project’s exterior noise 
level from nearby freeway and railway was 
consistent with city’s general plan requiring noise 
to be limited to 60 decibels “to the extent 
feasible,” and thus city acted within its discretion 
in making that finding, even if outdoor areas 
other than yards would have noise exceeding 60 
decibels, where the project had noise mitigation. 

See 12 Witkin, Summary of Cal. Law (10th ed. 
2005) Real Property, § 832 et seq. 

Cases that cite this headnote 

**780 APPEAL from a judgment of the Superior Court of 
Sacramento County, Timothy M. Frawley, Judge. 
Reversed with directions. (Super. Ct. No. 34-2014-
80001851-CU-WM-GDS) 

Attorneys and Law Firms 

Larson Willis & Woodard, Geoffrey Keith Willis; Brown 
Rudnick and Stephen Robert Cook, Irvine, for Plaintiff and 
Appellant. 

James Sanchez, City Attorney, Brett M. Witter, 
Supervising Deputy City Attorney, and Jeffrey C. Heeren, 
Deputy City Attorney for Defendants and Respondents. 

Thomas Law Group, Tina A. Thomas, Ashle T. Crocker, 
Amy R. Huguera, and Meghan M. Dunnagan for Real Party 
in Interest and Respondent. 

Opinion 

Duarte, J. 

*286 Real Party in Interest Encore McKinley Village, LLC
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(Encore) proposed to construct the McKinley Village 
Project (the Project), a 328–unit residential development 
on a 48.75–acre site located in East Sacramento and 
bounded on the south and east by Union Pacific Railroad 
tracks *287 and on the north and west by the Capital City 
Freeway. The City of Sacramento certified the Project’s 
environmental impact report (EIR) and approved the 
Project. 

East Sacramento Partnership for a Livable City (ESPLC), 
a neighborhood group, appeals from denial of its petition 
for a writ of mandate and complaint for declaratory and 
injunctive relief to set aside the City’s approval of the 
Project. ESPLC contends the City violated the California 
Environmental Quality Act (CEQA) (Pub. Res. Code, § 
2100 et seq.)1 when it approved the Project because (1) the 
Project description is defective; (2) there was illegal 
piecemealing; (3) the EIR failed to analyze significant 
health risks; (4) the EIR ignored significant traffic impacts; 
and (5) the EIR failed to disclose or mitigate methane 
migration. Further, ESPLC contends the Project is 
inconsistent with the City’s general plan. 

We find merit in only the fourth contention. ESPLC 
challenges the threshold of significance used in the EIR to 
determine whether traffic impacts are significant. The City 
relied on policies in its general plan that permit congested 
traffic conditions within the core area of the City, thus 
finding no significant impact of congested traffic on 
neighborhood streets. As we explain in Part I E 2, 
compliance with a general plan policy does not 
conclusively establish there is no significant environmental 
impact, and the City failed to explain why it found none in 
this circumstance. We reverse the judgment and remand for 
the City to correct this deficiency in the EIR. 

BACKGROUND 

The Project 
The Project, as finally approved, is a 336–unit residential 
development with a community recreation center and three 
parks on a 48.75–acre site. The Project is residential infill, 
designed to be consistent with the quality and character of 
the adjoining East Sacramento and McKinley Park 
neighborhoods. The Project site is roughly football-shaped 
and sandwiched between Interstate 80 Business Route 
(Capital City Freeway) to the north and the Union Pacific 
Railroad tracks to the south. The site meets the City’s 
definition of land targeted for infill development. 

**781 To the north of the Project, across the freeway, is the 

former 28th Street Landfill, now designated Sutter’s 
Landing Regional Park. To the southwest is a residential 
neighborhood in midtown Sacramento. To the south, 
across the railroad tracks, is the Cannery Business Park on 
C Street. Across C Street is a residential neighborhood in 
East Sacramento. 

*288 There will be two points of access to the Project. The
first is the upgrade of the existing A Street Bridge, which
will connect the Project to 28th Street in midtown. The
second is a new underpass under the Union Pacific railroad
embankment to C Street, between 40th Street and Tivoli
Way. Both access points will accommodate vehicular,
bicycle, and pedestrian traffic.

The EIR 
The EIR studied and analyzed the Project’s impacts 
compared to two baselines, the existing conditions 
(existing plus project) and future or cumulative conditions 
(cumulative plus project). The cumulative conditions were 
based on a build-out of the City’s 2030 general plan. The 
EIR found no project specific or cumulative impacts that 
could not be avoided; all impacts could be mitigated to a 
less than significant level. 

In response to concerns about the health risks to residents 
of the Project, a health risk analysis accompanied the EIR. 
This study determined the potential cancer risk to future 
residents due to diesel particulate matter emissions from 
diesel trucks and locomotives. The study concluded the 
cancer risk for the majority of residents was 80 in one 
million; at one residence, the risk was 120 in one million. 
These values were within accepted levels. 

The primary issue was traffic. The EIR analyzed traffic 
impacts using the level of service (LOS) method, with a 
scale of A to F. LOS A is free flowing traffic and LOS F is 
congested, “stop and go” traffic. The EIR studied 32 
intersection and 19 roadway segments. It found significant 
traffic impacts at some intersections under cumulative plus 
project conditions and included a number of traffic 
mitigation measures to reduce those impacts to less than 
significant. 

City Approval and Subsequent Challenge 
On April 29, 2014, by a vote of six to three, the City 
certified the EIR for the Project, adopted the findings of 
fact, adopted mitigation measures within the City’s 
responsibility and jurisdiction, and adopted the Mitigation 
Monitoring Program. 
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The following month, ESPLC filed a petition for writ of 
mandate and complaint for declaratory and injunctive 
relief, challenging the City’s decision to approve the 
Project. ESPLC contended there were numerous violations 
of CEQA, and approval of the Project violated the City’s 
general plan. ESPLC sought a declaration that the Project 
approval was invalid and an injunction against any further 
action on the project. 

*289 The trial court denied the petition and ESPLC
appealed.

DISCUSSION 

I 

Alleged CEQA Violations 

A. Standard of Review
Section 21168.5 provides that a court’s inquiry in an action
to set aside an agency’s decision under CEQA “shall
extend only to whether there was a prejudicial abuse of
discretion. Abuse of discretion is established if the agency
has not proceeded in a manner required by law or if the
determination or decision is not supported **782 by
substantial evidence.” The CEQA Guidelines2 define
“substantial evidence” as “enough relevant information
and reasonable inferences from this information that a fair
argument can be made to support a conclusion, even
though other conclusions might also be reached.” (CEQA
Guidelines, § 15384, subd. (a).)

[1]In applying this substantial evidence standard to an
action to set aside an agency’s decision under CEQA, we
resolve reasonable doubts in favor of the agency’s
decision. (Laurel Heights Improvement Assn. v. Regents of
University of California (1988) 47 Cal.3d 376, 393, 253
Cal.Rptr. 426, 764 P.2d 278 (Laurel Heights).) “A court
may not set aside an agency’s approval of an EIR on the
ground that an opposite conclusion would have been
equally or more reasonable. [Citation.] A court’s task is not
to weigh conflicting evidence and determine who has the
better argument when the dispute is whether adverse
effects have been mitigated or could be better mitigated.
We have neither the resources nor scientific expertise to
engage in such analysis, even if the statutorily prescribed
standard of review permitted us to do so. Our limited
function is consistent with the principle that ‘The purpose

of CEQA is not to generate paper, but to compel 
government at all levels to make decisions with 
environmental consequences in mind. CEQA does not, 
indeed cannot, guarantee that these decisions will always 
be those which favor environmental considerations.’ 
[Citation.]” (Ibid.) 

[2]“An appellate court’s review of the administrative record 
for legal error and substantial evidence in a CEQA case, as 
in other mandamus cases, is the same as the trial court’s: 
The appellate court reviews the agency’s action, not *290 
the trial court’s decision; in that sense appellate judicial 
review under CEQA is de novo. [Citations.] We therefore 
resolve the substantive CEQA issues ... by independently 
determining whether the administrative record 
demonstrates any legal error by the [City] and whether it 
contains substantial evidence to support the [City’s] factual 
determinations.” (Vineyard Area Citizens for Responsible 
Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 
412, 427, 53 Cal.Rptr.3d 821, 150 P.3d 709.)3

B. Adequacy of Project Description
[3] [4] [5]“An accurate, stable and finite project description is
the sine qua non of an informative and legally sufficient
EIR.” (County of Inyo v. City of Los Angeles (1977) 71
Cal.App.3d 185, 193, 139 Cal.Rptr. 396 (County of Inyo).)
However, the “CEQA reporting process is not designed to
freeze the ultimate proposal in the precise mold of the
initial project; indeed, new and unforeseen insights may
emerge during investigation, evoking revision of the
original proposal. [Citation.]” (Id. at p. 199, 139 Cal.Rptr.
396.) “Under section 21166, subdivision (a), once an
agency has prepared an EIR, no subsequent EIR is required
unless substantial changes are proposed in a project that
will require major changes in the EIR.” (Concerned
Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural
Assn. (1986) 42 Cal.3d 929, 935–936, 231 Cal.Rptr. 748,
727 P.2d 1029.)

The project description in the EIR must include “[a] list of 
permits and other approvals **783 required to implement 
the project.” (CEQA Guidelines, § 15124, subd. (d)(1)(B).) 
ESPLC contends the project description omitted numerous 
City approvals, including a development agreement, a 
rezoning request to allow multi-family residences, an 
increase in the number of residential units from 328 to 336, 
and variances for driveway widths. 

“Noncompliance with CEQA’s information disclosure 
requirements is not per se reversible; prejudice must be 
shown. (§ 21005, subd. (b).) This court has previously 
explained, ‘[a] prejudicial abuse of discretion occurs if the 
failure to include relevant information precludes informed 
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decisionmaking and informed public participation, thereby 
thwarting the statutory goals of the EIR process.’ 
[Citations.]” (Association of Irritated Residents v. County 
of Madera (2003) 107 Cal.App.4th 1383, 1391, 133 
Cal.Rptr.2d 718 (AIR).) 

*291 1. Development Agreement

[6]A development agreement qualifies as an approval that
must be included in the project description. (Rialto Citizens 
for Responsible Growth v. City of Rialto (2012) 208
Cal.App.4th 899, 926, 146 Cal.Rptr.3d 12 (Rialto).)

[7]The draft EIR identified a large lot tentative subdivision
map as one of the City approvals required. This map is
properly called a master parcel map and requires a
development agreement. The final EIR changed the
terminology to a master parcel map and added that a
development agreement was required. The development
agreement was included in the notice of the March 13,
2014, planning and design commission meeting and the
April 29, 2014, city council meeting on the Project. ESPLC 
commented on the development agreement. Thus, the
development agreement was adequately disclosed both for
“informed decisionmaking and informed public
participation” before the City certified the EIR and
approved the Project. (AIR, supra, 107 Cal.App.4th at p.
1391, 133 Cal.Rptr.2d 718.)

[8]ESPLC contends the City failed to proceed in the manner
required by law because the EIR did not analyze the
development agreement. CEQA “does not require an
analysis in the EIR of each and every activity carried out in
conjunction with a project.” (Native Sun/Lyon
Communities v. City of Escondido (1993) 15 Cal.App.4th
892, 909–910, 19 Cal.Rptr.2d 344.) It is sufficient if the
EIR makes reference to the development agreement to alert
“persons interested in that document to its relevance in the
decisionmaking process.” (Id. at p. 909, 19 Cal.Rptr.2d
344.) Similarly, it is sufficient if, as here, the development
agreement is included in the notice of the public hearing on
the Project before the city council. (Rialto, supra, 208
Cal.App.4th at p. 927, 146 Cal.Rptr.3d 12.)

[9]ESPLC argues the development agreement should have
been analyzed in the EIR because it was modified to
change the Project and this substantial change was never
analyzed.

A major concern regarding the Project was the limited 
access. Several comments requested a vehicular tunnel at 
Alhambra Boulevard as a condition of the Project. Several 

residents made this point at the city council meeting on 
approval of the Project. At the beginning of that meeting, 
Councilman Hansen proposed modifying the development 
agreement to make a vehicular tunnel at Alhambra 
Boulevard into a City project. He called the tunnel a “ 
‘capital improvement project’ ” and couched it as “the most 
secure way that we can get vehicular access at this project.” 
The developer had agreed to contribute $2.2 million for a 
tunnel, either vehicular or bicycle; the vehicular tunnel 
would be **784 the City’s top priority and the developer 
would provide $100,000 for study of the feasibility of such 
a tunnel. 

*292 Contrary to ESPLC’s argument, the City did not
agree to build the Alhambra Boulevard vehicular tunnel or
approve it. Rather, it simply expressed a preference for
such a tunnel and agreed to study its feasibility. A
feasibility study does not require an EIR. (CEQA
Guidelines, § 15262.) Further, it is questionable whether a
vehicular tunnel at Alhambra Boulevard will be built. The
EIR found the Alhambra tunnel to be infeasible due to the
cost, estimated at $28.4 million, the need for approval from
Union Pacific, the need to construct temporary tracks, and
impact on nearby properties. The City agreed as to this
finding of infeasibility. A vehicular tunnel at Alhambra
Boulevard was not part of the Project and did not need to
be included in the Project description.

2. Expanded Rezoning

[10]At the time of the draft EIR, the Project included 328
single-family residential units. In response to requests for
housing diversity, the number of housing units was
increased to 336; the number of single family homes was
decreased and a new type of housing was added, the
Parkside Flats, consisting of 24 two-story attached units
around the Project’s central park. The final EIR noted the
necessary rezoning for multi-family units and analyzed the
effect of the increased number of units, finding the increase 
in the number of students would not exceed the capacity of
local schools. It also found there would be no significant
increase in demand for services, and that the slight increase
in traffic would have no significant impact.

ESPLC contends the project description in the draft EIR 
omitted the necessary rezoning for multi-family units and 
the increase in the number of units and this omission made 
the project description fatally defective. This slight change, 
the addition of eight housing units, is the type of change to 
be expected during the CEQA process. (County of Inyo, 
supra, 71 Cal.App.3d at p. 199, 139 Cal.Rptr. 396.) ESPLC 
has failed to show how the analysis in the final EIR was 
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defective or that the slight increase in housing units 
precluded meaningful decision making or public comment. 

3. Variance for Driveways

[11]Residences next to the freeway or railroad tracks are in
four-house clusters and their driveways are in a T-court
configuration. These driveways are 20 feet wide rather than 
the City standard of 24 feet. The draft EIR did not include
the need for a driveway variance as one of the necessary
approvals of the Project. It was added in the final EIR.

ESPLC contends “the City failed to proceed in the manner 
required by law” by failing to include this approval in the 
project description. ESPLC *293 fails to show any 
prejudice from the omission or that the narrower driveways 
had any significant impact on the environment. The 
contention fails. 

C. Piecemealing
[12] [13]“CEQA mandates that environmental considerations
do not become submerged by chopping a large project into
many little ones, each with a potential impact on the
environment, which cumulatively may have disastrous
consequences. [Citation.] CEQA attempts to avoid this
result by defining the term ‘project’ broadly. [Citation.] A
project under CEQA is the whole of an action which has a
potential for resulting in a physical change in the
environment, directly or ultimately, and includes the
activity which is being **785 approved and which may be
subject to several discretionary approvals by governmental
agencies. [Citation.]” (Burbank–Glendale–Pasadena
Airport Authority v. Hensler (1991) 233 Cal.App.3d 577,
592, 284 Cal.Rptr. 498.)

The process of attempting to avoid a full environmental 
review by splitting a project into several smaller projects 
which appear more innocuous than the total planned 
project is referred to as “piecemealing.” (See Berkeley 
Keep Jets Over the Bay Com. v. Board of Port Cmrs. 
(2001) 91 Cal.App.4th 1344, 1358, 111 Cal.Rptr.2d 598 
(Berkeley Jets).) Our Supreme Court set forth the relevant 
standard: “We hold that an EIR must include an analysis of 
the environmental effects of future expansion or other 
action if: (1) it is a reasonably foreseeable consequence of 
the initial project; and (2) the future expansion or action 
will be significant in that it will likely change the scope or 
nature of the initial project or its environmental effects. 
Absent these two circumstances, the future expansion need 
not be considered in the EIR for the proposed project.” 

(Laurel Heights, supra, 47 Cal.3d at p. 396, 253 Cal.Rptr. 
426, 764 P.2d 278.) 

[14]Improper piecemealing occurs “when the purpose of the
reviewed project is to be the first step toward future
development” or “when the reviewed project legally
compels or practically presumes completion of another
action.” (Banning Ranch Conservancy v. City of Newport
Beach (2012) 211 Cal.App.4th 1209, 1223, 150
Cal.Rptr.3d 591.) By contrast, an EIR need not analyze
“specific future action that is merely contemplated or a
gleam in a planner’s eye. To do so would be inconsistent
with the rule that mere feasibility and planning studies do
not require an EIR.” (Laurel Heights, supra, 47 Cal.3d at
p. 398, 253 Cal.Rptr. 426, 764 P.2d 278.)

1. Alhambra Boulevard Vehicular Tunnel

[15]ESPLC contends the City engaged in illegal
piecemealing because it failed to analyze the vehicular
tunnel proposed at Alhambra Boulevard. As discussed, the
City did not approve a vehicular tunnel at Alhambra
Boulevard; it *294 approved only studying the feasibility
of such a project. A feasibility study does not require an
EIR. (CEQA Guidelines, § 15262.) While the tunnel would
be used only for access to and from the Project, it is not a
necessary part of the Project and the Project was not
conditioned upon its construction. There are two other
points of vehicular access to the Project: A Street and an
extension between 40th Street and Tivoli Way to C Street.
Further, construction of the Alhambra vehicular tunnel is
not reasonably foreseeable. Rather, it is currently deemed
infeasible, due to its considerable expense, the need for
Union Pacific approvals, and the difficulties and impacts
of construction.

2. Half–Street Closure on 28th Street

[16]The draft EIR disclosed that the Project would add
approximately 1,100 daily trips to 28th Street south of C
Street. The draft EIR concluded this increase was not a
significant impact, but because 28th Street was a local
street in a residential neighborhood, the EIR suggested the
City should monitor the traffic volumes to determine if a
half-street closure was necessary. The half-street closure
would divert traffic to C Street and then to 29th Street. C
Street carries less traffic than 28th Street and 29th Street is
a larger road. The final EIR noted that several comments
supported a half-street closure at 28th and C Streets. It
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concluded a half-street closure on 28th Street could be 
utilized, and “[a]dditional traffic calming measures would 
most likely be needed at **786 C Street west of 28th 
Street.” The draft minutes of the city council meeting to 
approve the Project indicate the council also passed a 
motion to include a half-street closure at 28th and C Streets. 
That motion is not cited to by either party and we have not 
found it in the 55,000–page administrative record. 

ESPLC contends the EIR should have disclosed and 
analyzed the potential impacts of the half-street closure at 
28th Street. 

The trial court found the half-street closure would result in 
diverting 114 to 124 vehicles during peak hours from one 
local road (28th Street) to another that had less traffic (C 
Street) and then to a major collector road with greater 
capacity (29th Street). Thus, the effect of the half-street 
closure would be to reduce the traffic impact on 28th Street 
and move the traffic to streets better able to handle the 
increase. This type of minor change does not require a new 
EIR. (Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. 
Agricultural Assn., supra, 42 Cal.3d at p. 936, 231 
Cal.Rptr. 748, 727 P.2d 1029.) This modest change by the 
City in response to traffic concerns is not illegal 
piecemealing. 

3. Sutter’s Landing Parkway (Connector)

ESPLC contends the failure to analyze the Alhambra 
tunnel and the half-street closure “are especially troubling 
given the city council’s decision, *295 also at the last 
minute, to remove nearby Sutter’s Landing Parkway from 
its General Plan.” Sutter’s Landing Parkway is proposed 
construction of a new east-west roadway between 28th 
Street and Richards Boulevard. Also proposed is an 
interchange between Sutter’s Landing Parkway and the 
Capital City Freeway. 

As part of the motion authorizing the half-street closure, 
the city council directed the city manager to “remove the 
Sutter Landing Connector from the General Plan at the next 
major update.” As that motion is not in the record, we 
cannot determine exactly what the City agreed to do. The 
trial court found that “technically” the City agreed to 
consider removing the connector from the general plan. 
ESPLC does not explain how the possible removal of 
Sutter’s Landing Parkway, or the interchange connector, 
from the general plan makes the failure to discuss the 
Alhambra tunnel or the 28th Street half-street closure 
illegal piecemealing. As respondents note, any amendment 
to the general plan will require CEQA review. (DeVita v. 

County of Napa (1995) 9 Cal.4th 763, 793, 38 Cal.Rptr.2d 
699, 889 P.2d 1019.) 

D. Failure to Analyze Significant Health Risks
ESPLC contends the EIR failed to analyze or address the 
significant health risks posed to future residents of the 
Project, particularly the increased cancer risk and the risk 
of methane gas migration.4 

The Project is bounded by a freeway and railroad tracks, 
and thus subject to toxic air contaminants (TAC’s), which 
are airborne pollutants that pose a potential hazard to 
human health. The Project is also near the former 28th 
Street landfill, which has the potential for off-site 
subsurface gas (methane) migration. The northern portion 
of the Project contains two groundwater monitoring wells 
and six soil **787 gas probes, used as part of the post-
closure monitoring of the closed landfill.5

The trial court found, based on decisions of courts of 
appeal, that CEQA did not require an EIR to analyze the 
existing effects of the environment on future residents of 
the Project. The California Supreme Court recently 
approved that position in California Building Industry 
Assn. v. Bay Area Air Quality Management Dist. (2015) 62 
Cal.4th 369, 196 Cal.Rptr.3d 94, 362 P.3d 792 (CBIA). Our 
high court held: “[A]gencies subject to CEQA generally 
are not required to analyze the impact of existing 
environmental *296 conditions on a project’s future users 
or residents. But when a proposed project risks 
exacerbating those environmental hazards or conditions 
that already exist, an agency must analyze the potential 
impact of such hazards on future residents or users. In those 
specific instances, it is the project’s impact on the 
environment—and not the environment’s impact on the 
project—that compels an evaluation of how future 
residents or users could be affected by exacerbated 
conditions.” (Id. at pp. 377–378, 196 Cal.Rptr.3d 94, 362 
P.3d 792.) “[N]owhere in the statute is there any provision
... plainly delegating power for the agency to determine
whether a project must be screened on the basis of how the
environment affects its residents or users.” (Id. at p. 387,
196 Cal.Rptr.3d 94, 362 P.3d 792.)

Much of ESPLC’s argument is that the site of the Project 
is an unhealthy place to live. This argument is similar to 
that made and rejected in Preserve Poway v. City of Poway 
(2016) 245 Cal.App.4th 560, 199 Cal.Rptr.3d 600. “Here, 
a significant part of [project opponent’s] concern was that 
‘[a]llowing housing to be built on the Stock Farm property 
across the street from a heavily used equestrian facility will 
create untold problems for the City and those residents who 
would move there. No residential development should be 
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allowed where such traffic—horses, cars, trucks and 
trailers—exists.’ [CBIA] holds this type of impact is 
outside CEQA’s scope. [Citation.]” (Id. at p. 582, 199 
Cal.Rptr.3d 600.) 

[17]What must be analyzed under CEQA is “a project’s
potentially significant exacerbating effects on existing
environmental hazards—effects that arise because the
project brings ‘development and people into the area
affected.’ ” (CBIA, supra, 62 Cal.4th at p. 388, 196
Cal.Rptr.3d 94, 362 P.3d 792.) The court provided an
example. “Suppose that an agency wants to locate a project
next to the site of a long-abandoned gas station. For years,
that station pumped gasoline containing methyl tertiary-
butyl ether (MTBE), an additive—now banned by
California—that can seep into soil and groundwater.
[Citations.] Without any additional development in the
area, the MTBE might well remain locked in place, an
existing condition whose risks—most notably the
contamination of the drinking water supply—are limited to
the gas station site and its immediate environs. But by
virtue of its proposed location, the project threatens to
disperse the settled MTBE and thus exacerbate the existing
contamination. The agency would have to evaluate the
existing condition—here, the presence of MTBE in the
soil—as part of its environmental review. Because this type 
of inquiry still focuses on the project’s impacts on the
environment—how a project might worsen existing
conditions—directing an agency to evaluate how such
worsened conditions could affect a project’s future users or
residents is entirely **788 consistent with this focus and
with CEQA as a whole.” (Id. at p. 389, 196 Cal.Rptr.3d 94,
362 P.3d 792.)

[18] [19]ESPLC seeks to apply the exacerbation standard to
health risks in the Project. It contends “[a]dditional
vehicles, residents, visitors, and others *297 coming to the
property because of the Project will undeniably contribute
to, and exacerbate, the already bad air quality, traffic, and
other environmental conditions.” The traffic concerns of
the Project are discussed post. Beyond traffic impacts,
ESPLC’s vague claim of exacerbation, without any factual
support, is insufficient. “[I]n the absence of a specific
factual foundation in the record, dire predictions by
nonexperts regarding the consequences of a project do not
constitute substantial evidence. [Citations.]” (Gentry v.
City of Murrieta (1995) 36 Cal.App.4th 1359, 1417, 43
Cal.Rptr.2d 170 (Gentry).) “ ‘Unsubstantiated opinions,
concerns, and suspicions about a project, though sincere
and deeply felt, do not rise to the level of substantial
evidence....’ [Citation.] Thus, ‘project opponents must 
produce ... evidence, other than their unsubstantiated 
opinions, that a project will produce a particular adverse 
effect.’ [Citation.]” (Banker’s Hill, Hillcrest, Park West 

Community Preservation Group v. City of San Diego 
(2006) 139 Cal.App.4th 249, 274, 42 Cal.Rptr.3d 537.) As 
to the concern of increased air pollution, we note the 
Project is an infill residential project and without such 
projects, development would likely occur in more distant 
suburban areas, resulting in even more pollution from 
automobile commuter traffic. (See CBIA, supra, 62 Cal.4th 
at p. 379, 196 Cal.Rptr.3d 94, 362 P.3d 792.) 

E. Ignoring Significant Traffic Impacts

1. Impact on Roadways

ESPLC contends the EIR failed to analyze and propose 
mitigation for the Project’s impact on freeways. “CEQA 
expressly allows streamlining of transportation impacts 
analysis for certain land use projects based on metropolitan 
regional ‘sustainable communities strategies.’ ” (Center for 
Biological Diversity v. Department of Fish and Wildlife 
(2015) 62 Cal.4th 204, 230, 195 Cal.Rptr.3d 247, 361 P.3d 
342.) The City relied on that streamlining. Under section 
21159.28, if a project is consistent with the region’s 
sustainable communities strategy (SCS), the EIR is not 
required to reference, describe, or discuss project or 
cumulative effects on the regional transportation network, 
provided the project incorporates mitigation measures in 
prior environmental documents. (§ 21159.28, subd. (a).) 
Here, the applicable region is the Sacramento Area Council 
of Governments (SACOG). The Project is consistent with 
SACOG’s SCS and Metropolitan Transportation Plan 
(MTP). Nonetheless, the EIR did provide information as to 
the impact of the project on the Capital City Freeway. 

[20] [21]ESPLC asserts there is no regional traffic impact fee
and no nonconstruction-related transportation mitigation
measures are included in the general plan EIR. Therefore,
ESPLC argues, “the intent of [ ] section 21159.28 is not
met here, and the City erred in relying on it as an excuse to
*298 not analyze and address the Project’s significant
freeway impacts.” The statute does not require specific
mitigation measures, only that if there are such measures,
the project incorporate them. The record indicates the
Project will be developed consistent with the applicable
mitigation measures in the SACOG MTP/SCS Program
EIR. ESPLC has failed to show error in the City’s reliance
on section 21159.28.

**789 ESPLC next faults the EIR for failing to analyze 
roadway segments; instead the EIR focused on 
intersections. The EIR studied 32 intersections. 
Information on nearly 20 roadway segments was provided 
but labeled “for information purposes only.” 
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[22]The EIR explained that its traffic analysis was focused
on intersections rather than roadway segments because
roadway capacity was governed by intersections. Under the 
Traffic Impact Analysis Guidelines, the decision on which
to study should be made on an individual project basis.
These guidelines further state that in general, intersections
rather than roadways should be studied when analyzing in-
fill areas. Substantial evidence supports the City’s
methodology in focusing on intersections.

[23]ESPLC contends the City was required to recirculate the
EIR because the final EIR identified a new roadway
segment impact. In the draft EIR, C Street between
Alhambra Boulevard and 33rd Street was identified as a
major collector road operating at LOS A under both
existing and existing plus conditions and at LOS B under
cumulative plus project conditions. In the final EIR, the
road designation was corrected to a local (rather than major
collector) road. Under the local designation, the road
segment operates currently at LOS D and at LOS E with
the Project, and at LOS F under cumulative plus project
conditions.

As we have explained, the EIR focused on impacts to 
intersections rather than roadway segments, and substantial 
evidence supported the decision to focus on intersections. 
Further, although the level of service designation changed 
in the final EIR due to the correction to the roadway 
segment’s designation, there was no change in the amount 
of traffic on this roadway segment between the draft and 
final EIR. The impact was not new, only the designation 
and corresponding LOS classification. 

With respect to the “ ‘for informational purposes’ ” 
examination of roadway segments, ESPLC contends the 
EIR omitted several roadway segments that will be 
impacted by the Project. ESPLC identifies 29th Street, 30th 
Street, and 33rd Street, and relies on comments made by its 
traffic expert. That expert, Hexagon Transportation 
Consultants, Inc., questioned various assumptions, traffic 
models, and conclusions of the draft EIR as to the traffic 
impacts. 

*299 “Disagreement among experts does not make an EIR
inadequate, but the EIR should summarize the main points
of disagreement among the experts. The courts have looked
not for perfection but for adequacy, completeness, and a
good faith effort at full disclosure.” (CEQA Guidelines, §
15151.) “When the evidence on an issue conflicts, the
decisionmaker is ‘permitted to give more weight to some
of the evidence and to favor the opinions and estimates of
some of the experts over the others.’ [Citation.]” (AIR,
supra, 107 Cal.App.4th at p. 1397, 133 Cal.Rptr.2d 718.)

[24] [25]“When a challenge is brought to studies on which an
EIR is based, ‘the issue is not whether the studies are
irrefutable or whether they could have been better. The
relevant issue is only whether the studies are sufficiently
credible to be considered as part of the total evidence that
supports the’ agency’s decision. [Citation.] ‘A clearly
inadequate or unsupported study is entitled to no judicial
deference.’ [Citation.] The party challenging the EIR,
however, bears the burden of demonstrating that the studies 
on which the EIR is based ‘are clearly inadequate or
unsupported.’ [Citation.]” ( **790 State Water Resources
Control Bd. Cases (2006) 136 Cal.App.4th 674, 795, 39
Cal.Rptr.3d 189.)

ESPLC has failed to carry its burden to show the traffic 
studies are inadequate. ESPLC objects to the omission of 
certain roadway segments, but fails to explain how the 
analysis of intersections on these same streets in the draft 
EIR is inadequate to analyze the traffic impact of the 
Project. 

2. Thresholds of Significance

ESPLC contends the City failed to properly adjudge the 
significance of the traffic impacts of the project. In 
particular, ESPLC faults the EIR for relying on general 
plan traffic policies, which ESPLC categorizes as non-
CEQA standards, to find that LOS E and LOS F conditions 
on City streets are not significant impacts. 

The draft EIR explains the threshold of significance used 
to determine significant impacts. “The significance criteria 
used to evaluate the project impacts are based on Appendix 
G of the CEQA Guidelines, the thresholds adopted by the 
City in applicable general plans and previous 
environmental documents, and professional judgment.” 
For intersections, there is a significant impact if traffic 
generated by the project degrades LOS from an acceptable 
to unacceptable LOS. If the LOS is already unacceptable, 
a *300 significant impact occurs when traffic generated by 
the Project increases the average vehicle delay by five 
seconds or more.6 

Under General Plan Mobility Element Policy M 1.2.2, the 
City allows for flexible LOS standards. In the core area, 
bounded by C Street, the Sacramento River, 30th Street, 
and X Street (downtown and midtown), LOS F conditions 
are acceptable during peak hours. In multi-model districts, 
characterized by frequent transit service, mixed uses, and 
high density, LOS A–E shall be maintained and in other 
areas, LOS A–D shall be maintained. In either case, up to 
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LOS F conditions may be acceptable to achieve other 
goals, provided there are improvements to the overall 
system or non-vehicular transportation is promoted. 

Using this general plan policy as the threshold of 
significance, the EIR found no significant impact on 28th 
Street or its intersection with E Street under existing plus 
Project conditions, although the level of service went from 
LOS C to LOS E for the street, and LOS A to LOS D for 
the intersection in the morning. The intersection at E Street 
and 29th Street went from LOS C to LOS E in the morning. 
The impacts are greater, in some cases LOS F, under the 
cumulative plus project conditions, but the EIR found no 
significant impacts. 

“CEQA grants agencies discretion to develop their own 
thresholds of significance (CEQA Guidelines, § 15064, 
subd. (d)).” (Save Cuyama Valley v. County of Santa 
Barbara (2013) 213 Cal.App.4th 1059, 1068, 153 
Cal.Rptr.3d 534.) That discretion, however, is not 
unbounded, as the determination that the Project has no 
significant environmental impact must be supported by 
substantial evidence. (§ 21168.5.) In **791 Communities 
for a Better Environment v. California Resources Agency 
(2002) 103 Cal.App.4th 98, 126 Cal.Rptr.2d 441 (CBE), 
overruled on another ground in Berkeley Hillside 
Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 
1109, footnote 3, 184 Cal.Rptr.3d 643, 343 P.3d 834, this 
court upheld invalidation of a CEQA Guideline that 
directed an agency to find an environmental impact not 
significant if it complies with a regulatory standard. We 
found the guideline “relieves the agency of a duty it would 
have under the fair argument approach to look at evidence 
beyond the regulatory standard, or in contravention of the 
standard, in deciding whether an EIR must be prepared.” 
(Id. at p. 113, 126 Cal.Rptr.2d 441.) A *301 regulatory 
standard could not be applied so as to foreclose 
consideration of substantial evidence showing a significant 
environmental impact from a project. (Id. at p. 114, 126 
Cal.Rptr.2d 441.) 

[26]Compliance with a general plan in and of itself “does not
insulate a project from the EIR requirement, where it may
be fairly argued that the project will generate significant
environmental effects.” (City of Antioch v. City Council
(1986) 187 Cal.App.3d 1325, 1332, 232 Cal.Rptr. 507.) A
project’s effects can be significant even if “they are not
greater than those deemed acceptable in a general plan.”
(Gentry, supra, 36 Cal.App.4th at p. 1416, 43 Cal.Rptr.2d
170; also Keep Our Mountains Quiet v. County of Santa
Clara (2015) 236 Cal.App.4th 714, 732, 187 Cal.Rptr.3d
96 [EIR required “if substantial evidence supports a fair
argument that the Project may have significant unmitigated
noise impacts, even if other evidence shows the Project will 

not generate noise in excess of the County’s noise 
ordinance and general plan”]; Berkeley Jets, supra, 91 
Cal.App.4th at p. 1381, 111 Cal.Rptr.2d 598 [“the fact that 
residential uses are considered compatible with a noise 
level of 65 decibels for purposes of land use planning is not 
determinative in setting a threshold of significance under 
CEQA”].) 

The City and Encore cursorily contend these cases are not 
applicable because they address a threshold of significance 
in the context of deciding whether to prepare an EIR in the 
first instance, not in the context of a completed EIR’s 
application of significance thresholds. But they do not 
explain why the rule differs with the context. 

[27]In Protect the Historic Amador Waterways v. Amador
Water Agency (2004) 116 Cal.App.4th 1099, 11
Cal.Rptr.3d 104 (Amador Waterways), this court addressed
the two uses of thresholds of significance and found the
CBE rule applied to both. A threshold of significance is
used to determine whether an EIR must be prepared. (Id. at
pp. 1106–1107, 11 Cal.Rptr.3d 104.) Thresholds of
significance are also used in preparing the EIR: “[I]n
preparing the EIR, the agency must determine whether any
of the possible significant environmental impacts of the
project will, in fact, be significant. In this determination,
thresholds of significance can once again play a role. As
noted above, however, the fact that a particular
environmental effect meets a particular threshold cannot be 
used as an automatic determinant that the effect is or is not
significant.” (Id. at p. 1109, 11 Cal.Rptr.3d 104.) “Thus, in
preparing an EIR, the agency must consider and resolve
every fair argument that can be made about the possible
significant environmental effects of a project, irrespective
of whether an established threshold of significance has
been met with respect to any given effect.” (Ibid.)

In Amador Waterways, the project at issue was 
replacement of a 130–year–old canal with a pipeline. 
Because leakage from the canal contributed to flow in 
**792 streams, the pipe would reduce these flows, turning 
some *302 streams into seasonally intermittent streams, 
and significantly reducing the flow in one. (Amador 
Waterways, supra, 116 Cal.App.4th at pp. 1102, 1111, 11 
Cal.Rptr.3d 104.) The agency found the reduction in 
stream flows was insignificant based on the threshold of 
significance developed from the standardized Appendix G 
of the CEQA Guidelines, and plaintiff challenged that 
determination because the threshold of significance did not 
address reduction in stream flows. (Id. at p. 1111, 11 
Cal.Rptr.3d 104.) We found the EIR insufficient because 
the reduction in stream flows was an effect on the 
environment and the EIR failed to explain why it was 
insignificant. Section 21100, subdivision (c) requires an 
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EIR to “contain a statement briefly indicating the reasons 
for determining that various effects on the environment of 
a project are not significant and consequently have not 
been discussed in detail in the environmental impact 
report.” (See also CEQA Guidelines, § 15128.) 

[28]Here, the EIR found traffic impacts at intersections on
28th and 29th Streets that changed conditions from LOS C
to LOS E and from LOS A to LOS D under existing plus
project conditions.7 Under cumulative plus project
conditions, several intersections on 28th, 29th, and 30th
Streets are at LOS F, with significant delays. The EIR
found these impacts to be less than significant based solely
on the mobility element in the City’s general plan, without
any evidence that such impacts were insignificant. Indeed,
the Master EIR for the City’s 2030 general plan, which
adopted the mobility element at issue, recognized that the
impact of traffic increases above LOS D-E were
“significant and unavoidable.“ Further, the EIR finds
similar changes to LOS conditions in East Sacramento,
outside the core area, are significant impacts and require
mitigation. Accordingly, there is evidence of a significant
impact on traffic on 28th, 29th, and 30th Streets. As in
Amador Waterways, the EIR contains no explanation why
such increases in traffic in the core area are not significant
impacts, other than reliance on the mobility element of the
general plan that permits LOS F in the core area during
peak times.

In response to a comment questioning the City’s discretion 
in establishing its own LOS thresholds of significance, the 
final EIR states that the LOS thresholds of the City’s 
general plan reflect “community values.” Such 
“community values” do not, however, necessarily measure 
environmental impacts. (Cf. Berkeley Jets, supra, 91 
Cal.App.4th at p. 1381, 111 Cal.Rptr.2d 598 [land use 
noise threshold not determinative for CEQA].) The core 
area of the general plan covers downtown and midtown 
Sacramento and includes both busy commercial and quiet 
residential streets. The CEQA Guidelines caution that “the 
significance of an activity may vary with the setting.” 
(CEQA Guideline, § 15064, subd. (b).) 

The general plan alone does not constitute substantial 
evidence that there is no significant impact. “[T]he fact that 
a particular environmental *303 effect meets a particular 
threshold cannot be used as an automatic determinant that 
the effect is or is not significant. To paraphrase our decision 
in Communities for a Better Environment, a threshold of 
significance cannot be applied in a way that would 
foreclose the consideration of other substantial evidence 
tending to show the environmental effect to which the 
threshold relates might be significant. [Citation.]” (Amador 
Waterways, supra, 116 Cal.App.4th at p. 1109, 11 

Cal.Rptr.3d 104.) 

Because the EIR fails to explain or provide substantial 
evidence to support the finding of no significant traffic 
impact at these intersections, we must reverse the **793 
trial court’s denial of ESPLC’s petition for a writ of 
mandate and remand the case for issuance of a writ 
directing the City to set aside its certification of the final 
EIR and to take the action necessary to bring the 
transportation and circulation section of the EIR into 
compliance with CEQA. (See § 21168.9 [describing 
contents of court order after a finding of noncompliance 
with CEQA].) The City need only correct the deficiency in 
the EIR that we have just described before considering 
recertification of the EIR. (See Amador Waterways, supra, 
116 Cal.App.4th at p. 1112, 11 Cal.Rptr.3d 104.) 

3. Mitigation

ESPLC contends the mitigation measures proposed for 
significant traffic impacts are infeasible or ineffective. 

An EIR must propose and describe mitigation measures to 
minimize the significant environmental impacts identified 
in the EIR. (§§ 21002.1, subd. (a); 21100, subd. (b)(3); 
CEQA Guidelines, § 15126.4, subd. (a)(1).) 

The EIR concluded the Project would exacerbate LOS F 
conditions at the H Street/Alhambra Boulevard 
intersection, but the impact would be less than significant 
if Mitigation Measure 4.9–1 were adopted. That mitigation 
measure requires Encore to pay the City to monitor and re-
time the traffic signal at that intersection. ESPLC contends 
there is no evidence that mitigation measure will be 
effective. 

[29]In response to the comment by ESPLC’s traffic
consultant questioning the effectiveness of the mitigation
measure, the final EIR responded the mitigation measure
would improve the delay from 110 seconds to 40.8 seconds
and referred to Appendix O (the Traffic Model Output
Data) to the draft EIR for technical calculations. ESPLC
has not addressed Appendix O or otherwise shown that it
does not provide substantial evidence supporting the
mitigation measure. “If the appellant fails to set forth all of
the material evidence, its claim of insufficiency of the
evidence is forfeited.” (Garlock Sealing Technologies,
LLC v. NAK Sealing Technologies Corp. (2007) 148
Cal.App.4th 937, 951, 56 Cal.Rptr.3d 177.)

[30] *304 For traffic impacts under cumulative plus project
conditions, the mitigation measures required fair share
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contributions to various traffic improvements. ESPLC 
contends this is not legally sufficient mitigation because 
the City admits it has no fee program. ESPLC cites to a 
comment claiming freeway impacts should be mitigated to 
which the City responds there is no regional network 
mitigation program (such as a traffic fee program) for 
purposes of section 21159.28. ESPLC does not show where 
the City admitted there is no fair share program for city 
traffic. Instead, the City describes the program: “Fair share 
contributions collected from a project are required to be 
used for the purpose it was collected for and cannot be 
applied to other purposes. If the project is approved by the 
City of Sacramento, the fair share contributions, defined as 
mitigation, will be collected at the plan check review 
phase. Monies collected for this purpose will be placed in 
a special fund and will be used to fund improvements 
required at that location.” ESPLC has not shown these 
mitigation measures are infeasible. 

ESPLC contends one of the mitigation measures, 4.9–6, 
will result in removal of a bicycle lane on H Street for one 
block between 30th Street and Alhambra Boulevard and is 
therefore infeasible because it conflicts with policies of the 
general plan. We discuss this point in the next section. 

II 

Consistency with General Plan 

ESPLC contends the Project is inconsistent with the City’s 
general plan. Specifically, **794 ESPLC contends the 
Project is inconsistent with transportation policies, transit 
policies, policies promoting health and well-being, and 
noise policies. 

A. The Law
[31] [32]Local land use and development decisions must be
consistent with the applicable general plan. (Families
Unafraid to Uphold Rural etc. County v. Board of
Supervisors (1998) 62 Cal.App.4th 1332, 1336, 74
Cal.Rptr.2d 1 (FUTURE).) “A project is consistent with the 
general plan ‘ “if, considering all its aspects, it will further
the objectives and policies of the general plan and not
obstruct their attainment.” ’ [Citation.] A given project
need not be in perfect conformity with each and every
general plan policy. [Citation.] To be consistent, a
subdivision development must be ‘compatible with’ the
objectives, policies, general land uses and programs

specified in the general plan.” (Ibid.) 

[33]“[T]he nature of the policy and the nature of the 
inconsistency are critical factors to consider.” (FUTURE, 
supra, 62 Cal.App.4th at p. 1341, 74 Cal.Rptr.2d 1.) 
Inconsistencies with vague, general policies that 
“encourage” actions may not be *305 fatal. (See Sequoyah 
Hills Homeowners Assn. v. City of Oakland (1993) 23 
Cal.App.4th 704, 719, 29 Cal.Rptr.2d 182.) An approval 
must be set aside, however, where there is an inconsistency 
with a mandatory policy. (Endangered Habitats League, 
Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 783, 
32 Cal.Rptr.3d 177 (Endangered Habitat).) 

[34]“A city’s determination that a project is consistent with 
the city’s general plan ‘carries a strong presumption of 
regularity. [Citation.] This determination can be overturned 
only if the [city] abused its discretion—that is, did not 
proceed legally, or if the determination is not supported by 
findings, or if the findings are not supported by substantial 
evidence. [Citation.] As for this substantial evidence prong, 
it has been said that a determination of general plan 
consistency will be reversed only if, based on the evidence 
before the local governing body, “ ... a reasonable person 
could not have reached the same conclusion” [Citation.].’ 
[Citation.]” (Clover Valley Foundation v. City of Rocklin 
(2011) 197 Cal.App.4th 200, 238, 128 Cal.Rptr.3d 733 
(Clover Valley); see also Naraghi Lakes Neighborhood 
Preservation Assn. v. City of Modesto (2016) 1 
Cal.App.5th 9, 18–19, 204 Cal.Rptr.3d 67) 

[35] [36] [37]“When we review an agency’s decision for
consistency with its own general plan, we accord great
deference to the agency’s determination. This is because
the body which adopted the general plan policies in its
legislative capacity has unique competence to interpret
those policies when applying them in its adjudicatory
capacity. [Citation.] Because policies in a general plan
reflect a range of competing interests, the governmental
agency must be allowed to weigh and balance the plan’s
policies when applying them, and it has broad discretion to
construe its policies in light of the plan’s purposes.
[Citations.] A reviewing court’s role ‘is simply to decide
whether the city officials considered the applicable policies
and the extent to which the proposed project conforms with
those policies.’ [Citation.]” (Save our Peninsula
Committee v. Monterey County Bd. of Supervisors (2001)
87 Cal.App.4th 99, 142, 104 Cal.Rptr.2d 326 (Save our
Peninsula).)

B. Transportation Policies
[38]ESPLC contends the Project is inconsistent with
Mobility Element M 1.2.2 of the general plan, which
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requires the developer to make improvements to the 
citywide transportation system in exchange for accepting 
LOS E and LOS F **795 conditions. Since this action 
commenced, the City has adopted a new 2035 general plan. 
Under the new general plan, Mobility Element M 1.2.2 has 
been amended and no longer requires improvements to the 
citywide transportation system as a condition of accepting 
LOS E or LOS F conditions. In Sierra Club v. Board of 
Supervisors (1981) 126 Cal.App.3d 698, 704–706, 179 
Cal.Rptr. 261 (Sierra Club), a challenge to a zoning 
ordinance based on *306 inconsistency with the general 
plan became moot when, during pendency of the appeal, a 
new general plan was adopted with which the ordinance 
was consistent. In La Mirada Avenue Neighborhood Assn. 
of Hollywood v. City of Los Angeles (2016) 2 Cal.App.5th 
586, 206 Cal.Rptr.3d 343, the appellate court dismissed as 
moot a challenge to several exceptions to a neighborhood 
plan granted for construction of a large store after the city 
amended the plan to make the exceptions unnecessary. As 
in Sierra Club and La Mirada, because the Project is now 
consistent with Mobility Policy M 1.2.2, this contention is 
now moot. 

[39]ESPLC contends the Project is inconsistent with the
Bikeway Master Plan because Mitigation Measure 4.9–
6(a) (prohibiting on-street parking and increasing traffic
lanes on H Street between 30th Street and Alhambra
Boulevard) eliminates a dedicated bike lane. The City and
Encore dispute that a bike lane is eliminated.

The EIR is inconsistent about whether a dedicated bike 
lane is eliminated. In response to comments challenging 
the mitigation measures, it asserts this mitigation measure 
“would not result in the loss of a bike lane.” However, in 
response to the next comment (which the EIR misreads as 
only a request to prohibit on-street parking rather than a 
concern about losing a bike lane), the final EIR states “[t]he 
bike lane would be shared for a portion of the eastbound 
travel lane just west of 30th Street.” In any event, a “project 
need not be in perfect conformity with each and every 
general plan policy.” (FUTURE, supra, 62 Cal.App.4th at 
p. 1336, 74 Cal.Rptr.2d 1.) Given the Project’s
commitment to bicycle transportation, the City could
reasonably conclude the Project was consistent with the
general plan despite the possible loss of a dedicated bike
lane for one block. (Clover Valley, supra, 197 Cal.App.4th
at p. 238, 128 Cal.Rptr.3d 733.)

C. Land Use and Environmental Policies
[40]ESPLC contends the project is inconsistent with land
use policy 4.5.6 which requires new neighborhoods to
include transit stops within one-half mile of all dwellings.
This contention is moot because this provision of the

general plan has changed. (Sierra Club, supra, 126 
Cal.App.3d at pp. 704–706, 179 Cal.Rptr. 261.) The 2035 
general plan only “encourage[s]” transit stops within one-
half mile; it is no longer a requirement. 

[41] [42]ESPLC next contends the Project is inconsistent with
several policies in the general plan designed to promote the
health and well-being of the community by protecting the
public from the adverse effects of air pollution, noise, and
other health hazards. ESPLC cites to three policies and one
goal, but fails to mention—or dispute—the portions of the
EIR that found the Project was consistent with these
policies and goal. Further, these policies *307 and goal are
vague and subjective. In this situation our deference to the
City’s finding of consistency is the greatest because the
City “in its legislative capacity has unique competence to
interpret those policies when applying them in its
adjudicatory capacity. [Citation.] Because policies in a
general plan reflect a range of **796 competing interests,
the governmental agency must be allowed to weigh and
balance the plan’s policies when applying them, and it has
broad discretion to construe its policies in light of the
plan’s purposes.” (Save our Peninsula, supra, 87
Cal.App.4th at p. 142, 104 Cal.Rptr.2d 326.) ESPLC has
not shown that “ ‘ “a reasonable person could not have
reached the same conclusion” ’ ” as to the Project’s
consistency with these policies and goal. (Clover Valley,
supra, 197 Cal.App.4th at p. 238, 128 Cal.Rptr.3d 733.)

D. Noise Policies
[43]ESPLC raises three points concerning noise under a
single heading challenging the noise impacts as
inconsistent with the general plan. It contends first that the
exterior noise level at residences near the freeway exceed
the 60 dB limit under the general plan; second that the
mitigation measures to reduce noise near the railroad tracks 
are not effective and there is no assurance they will be
implemented; and third that the noise analysis fails to
properly take into account a future rail line. The second and
third points do not challenge the Project’s consistency with
the general plan; instead, they relate to the adequacy of the
EIR and require a separate heading or subheading. (Cal.
Rules of Court, rule 8.204(a)(1)(B).) Failure to follow this
rule forfeits the argument. (San Joaquin River Exchange
Contractors Water Authority v. State Water Resources
Control Bd. (2010) 183 Cal.App.4th 1110, 1135, 108
Cal.Rptr.3d 290.)

The environmental noise assessment prepared for the 
Project studied traffic noise levels at private yards of 
residences near the freeway. It concluded that after 
construction of a sound wall atop a four-foot earthen berm, 
the typical maximum noise levels in the backyard areas 
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would be 60 dB. That is the highest level of “normally 
acceptable” noise exposure for single family and duplex 
residences under the general plan. 

ESPLC contends the noise level in some outdoor areas is 
actually higher. In discussing interior noise and the 
mitigation required, the draft EIR states the exterior noise 
at building façades for residences near the freeway are 65–
68 dB and less than 70 dB for houses in the second tier. 
The difference in the noise readings, apparently, is that the 
noise assessment study measured noise only at the “private 
yards,” are generally shielded by residences from noise, 
and there may be higher noise levels in the trash and 
recycling areas behind the houses that are not designed as 
“outdoor activity areas.” ESPLC disputes that these areas 
behind the houses will be used solely for trash and the like 
and not for outdoor activity. 

*308 Assuming that the City noise levels apply to all
outdoor areas, and that the noise readings conducted for
purposes of mitigation of interior noise levels are accurate,
we still cannot find an inconsistency with the general plan
sufficient to set aside approval of the Project on this
ground.

[44] [45]Environmental Constraint Policy 3.1.1 states: “The
City shall require noise mitigation for all development
where the projected exterior noise levels exceed those
shown in Table EC 1, to the extent feasible.” Because
compliance is tied to feasibility, the policy is not
mandatory, so an inconsistency does not require setting
aside the approval. (See Endangered Habitats, supra, 131
Cal.App.4th at p. 783, 32 Cal.Rptr.3d 177.) Here, the

Project had noise mitigation. Whether further mitigation 
was “feasible,” such that the policy was violated, was a 
decision within the discretion of City. The City’s decision 
to find the noise consistent with the general plan meets the 
reasonable person standard. **797 (Clover Valley, supra, 
197 Cal.App.4th at p. 238, 128 Cal.Rptr.3d 733.) 

DISPOSITION 

The judgment is reversed and the matter is remanded to the 
trial court with directions to enter a new judgment, 
consistent with section 21168.9 and this opinion, granting 
ESPLC’s petition for a writ of mandate. The parties shall 
bear their own costs on appeal. (See Cal. Rules of Court, 
rule 8.278(a).) 

We concur: 

Raye, P.J. 

Butz, J. 

All Citations 

5 Cal.App.5th 281, 209 Cal.Rptr.3d 774, 16 Cal. Daily Op. 
Serv. 11,866, 2016 Daily Journal D.A.R. 11,152 

Footnotes 

1 Further undesignated statutory references are to the Public Resources Code. 

2 The regulations implementing CEQA are codified at California Code of Regulations, title 14, section 15000 et seq. and 
are called the State CEQA Guidelines (14 Cal Code Regs., tit. 14, § 15001). These regulations are hereinafter referred 
to as CEQA Guidelines. 

3 Because we review the City’s decision, not the trial court’s, we reject the argument of the City and Encore that ESPLC 
forfeited its claims by failing to address the trial court’s decision and explain how the trial court erred. 

4 In the trial court, ESPLC also contended the EIR failed to analyze noise at the Project. ESPLC now reframes the 
argument relating to noise as a failure to comply with the general plan, see Part II D, post. 

5 New residents in the Project will be given written notice of the former landfill and monthly gas monitoring. 

6 In Senate Bill No. 743 (2013–2014 Reg. Sess.), the Legislature has recognized the conflict between considering vehicle 
delay to be an environmental impact and encouraging infill projects to reduce greenhouse gas emissions and traffic-
related air pollution. (Stats. 2013, ch. 386, § 5.) New section 21099, subdivision (b)(1) requires the Office of Planning 
and Research to prepare new guidelines for establishing criteria for determining the significance of transportation impacts 
of certain infill projects. Once these guidelines are certified, automobile traffic delays, as described solely by LOS or 
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similar measures, shall not be considered a significant impact on the environment, with some exceptions. (Id. subd. 
(b)(2).) 

7 We recognize that the half-street closure at C Street and 28th Street may affect the results of the traffic analysis. That 
street closure, however, was not analyzed in the EIR. 

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works. 
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People drive more if more parking is provided.

As intuitive as that may sound, until recently there wasn’t definitive
research showing the link between available parking and driving. And
through most of the 20th Century, the policies that shaped cities like
San Francisco relied the assumption that parking must be built to meet
an inevitable demand.

Now, a growing body of research shows that it works the other way
around: available parking is perhaps the single biggest factor in
people’s decision to drive. The research shows that just building
housing on a transit line doesn’t reduce automobile use, but reducing
parking does.
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This information comes as San Francisco is in the midst of one of its
biggest new-housing construction booms in history, projected to add
100,000 households and more than 190,000 new jobs by 2040. If
everyone arrives with a car, that’s going to be a recipe for gridlock and
economic stagnation. The effects on the environment, quality of life
and pedestrian safety will be substantial. The city will grind to a halt.

Fortunately, city officials have been planning for this growth on several
fronts, including the Transportation Sustainability Program. This
three-part program is designed to invest more in our transportation
system, align our environmental rules with policy goals like emissions
reductions and smart growth along transit, and shift choices to makes
it easier for people to get around by transit, walking, biking, or
car-sharing.

The growing research on the link between available parking and
people’s decision to drive is part of the data the SFMTA, Planning
Department, and San Francisco County Transportation Authority are
considering as they work on legislation that will help shape future
development in the city and provide incentives for people to get
around without relying on driving alone in a car.

A study [PDF] published by the national Transportation Research Board
analyzed prior research and original data from nine U.S. cities dating
back to 1960. Providing parking “in cities is a likely cause of increased
driving among residents and employees in those places,” the authors
concluded.

Another study [PDF], published in the journal Transport Policy in 2012,
reached similar conclusions in analyzing three boroughs in New York
City. Researchers found “a clear relationship between guaranteed
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parking at home and a greater propensity to use the automobile for
trips made to and from work, even when both work and home are well
served by transit.”

In San Francisco, the early findings are consistent. A study [PDF] led by
the SFMTA and the Planning Department last year found that
“residents, workers, and visitors of residences, offices, and retail sites
that do not have access to parking drive less than those who do have
access to parking.”

Providing free parking isn’t actually free. The cost  of parking spaces is
borne by people who shop at that store – even if they can’t afford to
own a car – because the cost of parking is baked into the price of
shampoo, milk or whatever the store sells. Or providing parking comes
at the expense of something else, like using the space and investment
needed to provide affordable housing in a city with a housing crunch.

That argument has long been made by Donald Shoup, professor
emiritus at the University of California, Los Angeles.

In his 2005 book The High Cost of Free Parking, Shoup wrote: “Planners
mandate free parking to alleviate congestion, but end up distorting
transportation choices, debasing urban design, damaging the
economy, and degrading the environment.”

This debate isn’t new. But as our already traffic-strained city grows in
the 21st century, so does the compelling case for a different approach
to parking.
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Exhibit 11 LCW Consulting Proposed Project Delivery/Service Vehicle-Trips and Loading Space 
Demand 
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Direct: +1 415.393.8257 
Fax: +1 415.374.8480 
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August 25, 2017 

VIA EMAIL AND HAND DELIVERY 

Board President London Breed and Members of 
the Board of Supervisors c/o Clerk of the Board of 
Supervisors 
#1 Dr. Carlton B. Goodlett Place 
City Hall, Room #244 
San Francisco, CA  94102-4689 

Re: Board of Supervisors September 5, 2017 Meeting Agenda Item: Appeal of California 
Environmental Quality Act (CEQA) Certification of Final Environmental Impact Report 
– One Oak Street 

Dear President Breed and Members of the Board: 

This firm represents One Oak Owner, LLC (“Project Sponsor”), the Project Sponsor of the One 
Oak Street Project (the “Project”). On June 15, 2017, the San Francisco Planning Commission 
certified the Final Environmental Impact Report (“FEIR” or “EIR”) for the Project. Jason 
Henderson (“Appellant”) filed an appeal of the Certification on July 17, 2017. The FEIR is 
adequate, sufficient and complete and the Appellant’s objections are entirely without merit. We 
respectfully request that this Board affirm the certification of the FEIR and reject this appeal. 

Ironically, the Project’s EIR demonstrates that this in-fill project in a transit-rich location has only 
one significant unavoidable impact: a cumulative construction-related traffic impact that will 
occur during the construction phase of the Project. (Impact C-TR-7). In fact, the Project 
exemplifies sustainable urbanism by replacing a surface parking lot and low-rise office with high-
rise, high-density housing immediately adjacent to a major transit, pedestrian and bicycling hub.  

This letter addresses the primary objections raised by Appellant in his July 17 appeal letter.  The 
Project is in the Market/Octavia Plan Area, which was the subject of a thorough EIR analyzing 
the Plan and the anticipated development under that Plan.  Although the Project was among the 
anticipated projects analyzed in the earlier Plan EIR and is consistent with the Plan, the City 
nonetheless prepared an EIR for the Project. 

Notwithstanding the thoroughness of the City’s analysis, the appeal attacks the Project’s EIR by 
taking issue primarily with the City’s wind and transportation methodologies. These are not 
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unique to the analysis before this Board in this EIR; rather, they are employed by the City in all 
its environmental review documents. Further, the City’s wind and transportation methodologies 
were adopted after thorough consideration and analysis of data and scientific studies and are 
supported by substantial evidence. Appellant’s complaints are just that, mere complaints, 
unsupported by data and evidence.  As a consequence, this Board should reject this appeal. 

In addition,  your September 5 agenda includes two additional Project-related items:  a General 
Plan Amendment and Zoning Map Amendment ordinance implementing a height swap of two 
668 square foot portions of the Project site.  In response to comments made at the  Board’s Land 
Use and Transportation Committee hearing on those items, the Project Sponsor re-examined the 
design approved by the Planning Commission and concluded that a small modification to the 
design would eliminate the need for the height swap (and the attendant General Plan and Zoning 
Map Amendments).  The Planning Department reviewed the revision to the design and confirmed 
that it does not represent a substantial change to the plans approved by the Planning Commission. 
We understand that the Planning Department will address this in greater detail in its written 
submittal to this Board.   The Project Sponsor has withdrawn its applications for the General Plan 
Amendment and Zoning Map Amendment because they are no longer necessary.  However, these 
items are on your agenda because they have been heard at the Land Use and Transportation 
Committee.  Consequently, the Project Sponsor respectfully requests that this Board disapprove 
of these items on your agenda because these actions are now moot.  

1.  Appellant’s Objections to the EIR’s Transportation Analysis are Without Merit. 

a.  Claims Regarding VMT Methodology 

The Appellant claims that the City’s VMT and traffic impact methodology (used City-wide as 
well as in this EIR) is flawed, alleging that the City misapplied the MTC’s regional scale threshold 
of significance to assess VMT impact.  The Appellant’s objection to the recently adopted city-
wide VMT methodology is without merit and unsupported by data and evidence.  

As thoroughly explained in the EIR and in RTC Response TR-2, in compliance with California 
Senate Bill 743, the San Francisco Planning Commission replaced automobile delay (vehicular 
level of service or LOS) with VMT criteria on March 3, 2016, pursuant to Resolution 19579.  
Addressing the City’s approach to its VMT analysis, the RTC at Page 4.16-4.17 explains:  

The Department’s approach to VMT analysis under CEQA is based on a screening 
analysis which compares development-estimated VMT to the regional average, as 
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recommended by OPR in a technical advisory that accompanied its January 2016 
draft CEQA guidelines implementing Senate Bill 743. As recommended by OPR, 
the Planning Department uses maps illustrating areas that exhibit low levels of 
existing and future VMT to screen out developments that may not require a detailed 
VMT analysis.  The Planning Department relies on the San Francisco Chained 
Activity Model Process (SF-CHAMP) model runs prepared by the San Francisco 
County Transportation Authority to estimate VMT within different geographic 
locations (i.e., Traffic Analysis Zones, or TAZs) throughout San Francisco. 

The RTC goes on to further explain that the significance criteria used to assess VMT impacts, a 
15 percent threshold below regional VMT thresholds, is “consistent with CEQA Section 21099 
and the thresholds of significance for other land uses recommended in the Office of Planning and 
Research’s proposed transportation impact guidelines” [RTC at Page 4.17]. 

The Appellant further claims that the Project is in a “part of San Francisco where the tolerance 
for more VMT is zero.”  Taken literally, it seems Appellant is asserting that projects must restrict 
project occupants and visitors from ever using a vehicle to travel to and/or from the Project site.  
Such a demand, on its face, is neither reasonable nor feasible.  The RTC at Page 4.17 addressed 
this very point, stating: “the threshold is set at a level that acknowledges that a development site 
cannot feasibly result in zero VMT without substantial changes in variables that are largely 
outside the control of a developer (e.g., large-scale transportation infrastructure changes, social 
and economic movements, etc.).”  Furthermore, Appellant supports his assertion that the VMT 
threshold for the Project should be zero by stating that that automobile capacity near the Project 
site is already constrained.  However, in making this argument, Appellant is essentially arguing 
for an automobile capacity metric (e.g., vehicular level of service), which, as evidenced by 
Planning Commission Resolution 19579 adopting the VMT threshold of significance, encourages 
harmful sprawl development and as such is not an effective criterion in assessing a project’s 
transportation impacts on the environment.  

Accordingly, the Appellant’s disagreement with the City’s VMT methodology is unsupported by 
countervailing evidence and is without merit. Further, the lead agency has discretion in 
determining the appropriate threshold of significance used to evaluate the severity of a particular 
impact and does not violate CEQA when it chooses to apply a significance threshold that is 
founded on substantial evidence, as stated in the CEQA Guidelines and supported in the holdings 
of multiple Courts of Appeal decisions.  (See CEQA Guidelines, Section 15064 subd.(b); Lotus 
v. Dept. of Transportation (2014) 223 Cal. App. 4th 645, 655 n.7 [“The standard of significance 
applicable in any instance is a matter of discretion exercised by the public agency depending on 
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the nature of the area affected.”];  Mission Bay Alliance v. Office of Community Investment and 
Infrastructure (2016) 6 Cal.App.5th 160, 192 [“The lead agency has substantial discretion in 
determining the appropriate threshold of significance to evaluate the severity of a particular 
impact.”]).  

Where an agency’s significance thresholds are challenged by a project opponent, the standard of 
review for a court reviewing the selected threshold is “substantial evidence”, meaning the court 
must give deference to the lead agency’s decision to select particular significance thresholds, 
including the threshold for VMT impacts.  (See Mission Bay Alliance v. Office of Community 
Investment and Infrastructure (2016) 6 Cal.App.5th 160, 206 [“CEQA grants agencies discretion 
to develop their own thresholds of significance and an agency's choice of a significance threshold 
will be upheld if founded on substantial evidence.”]).  

The FEIR’s use of VMT as a significance threshold is founded on substantial evidence, as clearly 
and thoroughly established in the record.  Appellant’s broadside attack on the City’s adopted 
VMT methodology is without merit and should be rejected by this Board.   

 b.  Claims regarding TNCs and Transportation Analysis 

Appellant claims that the EIR’s transportation analysis is inadequate because it does not reflect  
Transportation Network Company (TNC) demands. However, as discussed below, the 
relationship between TNCs and transportation impacts is currently speculative because there is 
insufficient data at this point in time on the influence of TNC operations on overall travel demand 
and conditions in San Francisco, including the loading demand or VMT impacts of the project.   

The Planning Department, in a Memorandum dated February 23, 2017, set out the current state 
of the City’s inquiry into the potential influence TNCs may have on transportation impacts. In 
that memorandum, which is attached to this Response as Exhibit A, the Planning Department 
stated that due to a lack of data, it is “currently difficult, if not impossible, to document how 
transportation network company operations quantitatively influence overall travel conditions in 
San Francisco and elsewhere.”  The RTC in Response TR-2 at Page 4.18-4.19 reflects this 
conclusion, and includes details from the memorandum regarding the relationship between TNCs 
and transportation impacts:  

To date, there is limited information as to how the introduction/adoption of 
transportation network companies affects travel behavior (e.g., whether people 
using these services are making trips they would not otherwise make, or 
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substituting a transportation network company ride for a trip they would make by 
another mode). The Census Bureau and other government sources do not currently 
include transportation network company vehicles as a separate travel mode 
category when conducting survey/data collection (e.g., American Community 
Survey, Decennial Census, etc.). Thus, little can be determined from these standard 
transportation industry travel behavior data sources. Further, the transportation 
network companies are private businesses and generally choose not to disclose 
specifics regarding the number of vehicles/drivers in their service fleet, miles 
driven with or without passengers, passengers transported, etc. Thus, based on the 
information currently available it is currently difficult, if not impossible, to 
document how transportation network company operations quantitatively 
influence overall travel conditions in San Francisco or elsewhere. Thus, for the 
above reasons, the effects of for-hire vehicles as it relates to transportation network 
companies on VMT is not currently estimated in CEQA, except to the extent those 
trips are captured in taxi vehicle trip estimates for a development. 

The CEQA Guidelines require that the conclusions and findings of the lead agency be supported 
by substantial evidence. [CEQA Guidelines Section 15091(b)]. CEQA Guidelines Section 15384 
goes on to provide that “[a]rgument, speculation, unsubstantiated opinion or narrative, evidence 
which is clearly erroneous or inaccurate, or evidence of social or economic impacts which do not 
contribute to or are not caused by physical impacts on the environment does not constitute 
substantial evidence.”  Although the San Francisco County Transportation Authority (SFCTA) 
recently issued a report on TNC use in June of 2017 entitled “TNCs Today”, the report contains 
limited information gathered from a limited time period during the holiday season (mid-
November to mid-December 2016 excluding dates around the Thanksgiving holiday). The report 
itself explains that further analysis, data collection and study is required to understand the 
potential relationships of TNCs to other issues such as public transit operations and ridership and 
congestion.  Thus, as of the date of this appeal, except to the extent captured in taxi vehicle trips 
as analyzed in the EIR, there otherwise is inadequate data on TNCs to include in this response or 
in the EIR.  As stated above, the CEQA Guidelines prohibit a lead agency from using speculation 
to substantiate its findings or conclusions. As no substantial evidence on the issue currently exists, 
in accordance with CEQA’s mandate to avoid engaging in speculation or using speculation to 
substantiate its conclusions, the City’s approach to the issue is correct.  Accordingly, this claim 
should be rejected by this Board.  
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2.  Appellant’s Objections to the EIR’s Alternatives Analysis Are Without Merit. 

The Project’s affordable housing contributions make possible a 100% below market rate (BMR) 
housing project, including approximately 16 BMR units of transitional aged youth (“TAY”) 
housing, within a 1/3 mile of the Project (the “Octavia BMR Project”).  The location of the 
Octavia BMR Project in such close proximity to the Project site was made possible because the 
Project Sponsor relinquished its property rights to acquire two Octavia Boulevard Parcels (R and 
S) included as part of the Octavia BMR Project.  Further changes to the Octavia BMR Project 
proposed by the Project Sponsor, including the use of the density bonus program, may result in 
up to 102 BMR units, as well as an approximately 4,800-sf on-site childcare facility. If adopted 
by MOHCD, this proposal would represent an approximately 33% affordable housing 
contribution by the Project. 

Notwithstanding the close proximity of the Octavia BMR Project to the Project site, Appellant 
claims that the EIR should have included an analysis of an alternative with onsite inclusionary 
housing, in addition to the alternatives analyzed in the EIR.  It is well-established law that CEQA 
does not mandate the analysis of a limitless number of alternatives nor does it require the analysis 
of any conceivable permutation that a project opponent can imagine. Rather, Section 15126.6(a) 
of the CEQA Guidelines requires only that an EIR consider a reasonable range of alternatives that 
will foster informed decision-making and limits the range of alternatives according to the “rule 
of reason” requiring the EIR to set forth only those alternatives necessary to permit a reasoned 
choice.  Further, the alternatives should be limited to those that would avoid or substantially lessen 
any of the significant effects of the project.  Of those alternatives, the EIR need only examine in 
detail those that the lead agency determines could obtain most of the basic objectives of the 
project.     

As discussed in the EIR and the Response to Comments (“RTC”), the number and range of 
alternatives analyzed in the EIR is sufficient and complies with the CEQA Guidelines.   

The EIR did not consider an alternative including on-site inclusionary housing because it would 
fail to lessen or avoid the Project’s one identified significant cumulative construction-related 
traffic impact, as required in the CEQA Guidelines.  Further, to the extent Appellant is advancing 
the on-site affordable housing alternative as a surrogate for a claim that the Project has a social 
or economic impact because the affordable housing is not located on-site, the EIR thoroughly 
analyzed this issue (see RTC Chapter 4E) and correctly concluded that the proposed Project will 
not result in any social or economic impacts that that would indirectly result in significant effects 
to the physical environment.   
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Specifically, RTC at Page 4.78 states:  
 
The CEQA Guidelines clarify that social or economic impacts alone shall not be 
treated as significant effects on the environment. Evidence of social or economic 
impacts (e.g., rising property values, increasing rents, changing neighborhood 
demographics, etc.) that do not contribute to, or are not caused by, physical impacts 
on the environment are not substantial evidence of a significant effect on the 
environment. In short, social and economic effects are only relevant under CEQA if 
they would result in or are caused by an adverse physical impact on the environment.  

 
We would respectfully note that the fact that CEQA does not address such social or economic 
impacts does not preclude public discourse on such matters in forums intended for public policy 
deliberations; they are simply not the subject of analysis under CEQA. (See, for example, 
Preserve Poway v. City of Poway, 199 Cal. Rptr. 3d 600 (Cal. Ct. App. 4th Dist. Mar. 9, 2016) 
[“heated public debate about community character” does not alone create an issue requiring 
analysis under CEQA.]). 

As discussed in RTC at Page 4.77-78, the proposed Project will not physically displace any 
existing residents or residential uses or create any blight or urban decay.  Additionally, the EIR 
analyzes the impact of the proposed Project on the existing character of the built environment and 
on the land use character of the neighborhood in Section 4.B, Land Use and Land Use Planning 
on EIR pp. 4.B.1-4.B.9.  The EIR concludes that the proposed Project would not divide an 
established community.  It further concluded that the proposed Project was not inconsistent with 
the varied mix of land uses in the area and was consistent with the City’s vision for future building 
heights in the area.  As such, the EIR correctly concludes that the proposed Project would not 
have a significant impact related to land use.  
 
With regard to the Project’s affordable housing contribution, the RTC at Page 4.80 clearly 
describes: 

 
[T]he proposed project is subject to the City’s Inclusionary Affordable Housing 
Program (Planning Code Section 415), the Market-Octavia Affordable Housing 
Fee (Planning Code Section 416) and the Van Ness & Market Special Use District 
Affordable Housing Fee (Planning Code Section 249.33).  Working together with 
the Mayor’s Office of Housing and Community Development (MOHCD), the 
Project Sponsor voluntarily relinquished valuable development rights at Parcels R 
and S on Octavia Boulevard and assigned them, along with preliminary designs 
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and entitlement applications, to MOHCD to allow the future production of 100% 
below market rate (BMR) housing, including approximately 16 BMR units of 
transitional aged youth (“TAY”) housing, within a 1/3 mile of the Project.  In 
exchange, MOHCD agreed to “direct" the Project’s Section 415 in-lieu fee toward 
the production of housing on three Octavia Boulevard Parcels (R, S & U) 
(collectively, “the Octavia BMR Project”), subject to the satisfaction of certain 
conditions, including compliance with CEQA and certain future discretionary 
approvals for both the One Oak Project and the Octavia BMR Project.   
Accordingly, although the Octavia BMR project is a separate project requiring 
further approvals, its proximity to the project site and the conveyance of the 
development rights to MOHCD for use as affordable housing sites supports the 
conclusion that the proposed project will not result in blight or urban decay or the 
loss of affordable housing because, on the contrary, it would provide both new 
market rate and permanent BMR housing where none exists today.    

At the time of publication of the FEIR, the Project Sponsor’s directed in lieu contribution to the 
Octavia BMR Project was anticipated to fund the creation of 72 BMR units at that site, including 
approximately 16 BMR units of TAY housing. However, in response to comments from the 
community and to maximize the Project’s benefits to the neighborhood, the Project Sponsor has 
since worked with MOHCD to utilize the newly adopted affordable housing density bonus 
program (codified in Planning Code Section 206) to increase this number to up to 102 BMR units, 
with an approximately 4,800-sf on-site childcare facility. If adopted by MOHCD, this proposal 
would represent an approximately 33% affordable housing contribution by the Project.  

In light of CEQA’s mandate to examine alternatives that lessen or avoid identified significant 
impacts, an on-site affordable housing alternative was not necessary and was not required to 
inform the decision-makers or to permit a reasoned choice. This conclusion is further supported 
by the close physical proximity of the proposed Octavia BMR Project to the One Oak Project.   

3.  Appellant’s Objections to the EIR’s Wind Impacts Analysis Are Without Merit.    

Appellant claims that the EIR fails as an informational document because the City’s long-standing 
wind methodology (used in the One Oak EIR as in all other City environmental analyses) does 
not expressly include an analysis of wind impacts on bicyclists.  As discussed below, the City’s 
approach is well-supported by the evidence and in fact is more protective of the public than 
alternative approaches used in other municipalities in the world (such as London).  Thus, this 
claim should be rejected by this Board.  
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Although CEQA does not mandate the study of wind impacts, the City nonetheless has elected to 
study potential wind impacts, using a long-standing methodology and threshold of significance it 
developed based on thorough scientific data and studies.  As set forth in great detail in the EIR, 
the City’s adopted approach incorporates the wind criteria set forth in Section 148 of the Planning 
Code.  Put simply, Section 148 states that equivalent wind speeds (defined as an hourly mean 
wind speed adjusted to incorporate the effects of gustiness or turbulence on pedestrians) of 26 
miles per hour (mph) for one hour a year are a hazard. Section 148 also expressly looks at the 
effect of wind on pedestrians.  The RTC explains this fully in Chapter 4 at Page 4.64-65:  

The City has established a comfort and hazard criteria for use in evaluating the wind 
effects of proposed buildings. The wind hazard criterion that is defined in Planning 
Code Section 148 is used by the Planning Department as a significance threshold in 
the CEQA environmental review process to assess the environmental impact of 
projects throughout San Francisco and is therefore the basis of the analysis in the 
EIR.  Planning Code Section 148 criteria are based on pedestrian-level wind speeds.  
As such, the City’s established methodology is based on a proposed project’s effect 
on pedestrian safety and comfort and does not explicitly include any criteria 
specifically applicable to cyclists.  

While there are no specific widely accepted industry standard criteria applicable to the assessment 
of wind effects on bicyclists, the RTC at Page 4.65 did identify international criteria, known as 
the Lawson Criteria, which is used by governmental agencies in other parts of the world to 
establish threshold wind speed at which cyclists would become destabilized. As noted on RTC at 
Page 4.65, the selection of test points for Lawson Criteria wind studies is “very similar to the 
selection of the test points analyzed in the One Oak Street study, except that the One Oak Street 
wind study also included test points in the crosswalks of the street.” Thus, the test points in the 
EIR’s analysis are like those under a hypothetical analysis under the Lawson Criteria.  However, 
the Lawson Criteria is much less stringent than the City’s Section 148 criteria.  While the City 
finds a significant impact at 26 mph, the Lawson Criteria does not find a significant impact until 
the wind speeds are 33.5 mph, a full 7.5 mph faster.  Consequently, the City’s wind standard is 
far more protective of the public (including bicyclists) than the wind criterion employed 
elsewhere internationally. 

As the EIR concludes on Page 4.66: 

In absence of standalone criteria for wind hazards specific to bicyclists, the 
Lawson Criteria could serve as a useful reference point of comparison for 
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considering the impact of wind on bicyclists. By comparison, San Francisco’s 
Section 148 hazard criterion for impacts on the general population (26 miles per 
hour averaged over one hour) is lower, and therefore more protective, than the 
Lawson threshold applicable to bicyclists. 

Accordingly, the Appellants disagreement over the methodology used in the EIR to assess wind 
impacts is without merit.  As discussed above, CEQA provides agencies discretion to determine 
the appropriate threshold of significance used to evaluate the severity of a particular impact, 
including wind impacts.  This is clarified in RTC at Page 4.66:  

As discussed in Response WI-I, RTC p. 4.57, a lead agency has discretion in 
determining the appropriate threshold of significance used to evaluate the severity 
of a particular impact and does not violate CEQA when it chooses to apply a 
significance threshold that is founded on substantial evidence. This EIR’s use of a 
significance threshold consistent with established City standards is founded on 
substantial evidence. Accordingly, no further study is required. 

Furthermore, we note that the wind thresholds of significance utilized by the City are not included 
in Appendix G of the CEQA Guidelines.  The City adopted these thresholds in addition to the 
suggested thresholds of significance included in Appendix G of the CEQA Guidelines, pursuant 
to the City’s adopted Initial Study Checklist (Appendix B).   The FEIR’s use of a significance 
threshold consistent with established City standards is founded on substantial evidence, as 
discussed in RTC Response WI-2, and the Appellant has not presented substantial evidence to 
the contrary. Accordingly, further study of the wind impacts on cyclists is not required under 
CEQA.  

4.  Appellant’s Objections to the Cumulative Impacts Analysis Are Without Merit.   

The Appellant contends that the FEIR’s cumulative impact analysis was flawed because it did not 
include the cumulative impacts of the proposed 10 South Van Ness Project.  This contention is 
incorrect.   

As discussed in both the Draft EIR and the RTC, the 10 South Van Ness Project was included in 
the cumulative list of projects analyzed in the FEIR.  As noted by the Appellant in his letter of 
appeal, the Notice of Preparation (“NOP”) for the 10 South Van Ness Project issued on July 12, 
2017 updated the project description that was included in the project’s Environmental Evaluation 
Application.  These updates included an increase in residential units. Because the NOP was issued 
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after the certification of the FEIR for the One Oak Street Project, these project updates were not 
reflected for the purposes of the One Oak Street Project cumulative analysis.  However, even with 
the potential project refinements reflected in the latest NOP for the 10 South Van Ness Project, 
the project remains substantially similar to the one modeled and studied in the cumulative analysis 
included in the FEIR. Accordingly, in accordance with CEQA Guideline Section 15162, the 
project refinements reflected in the 10 South Van Ness NOP do not give rise to  any new impacts 
or result in a substantial increase in the severity of previously identified significant effects that 
would require further study.   

In addition, regarding cumulative wind impacts, the design of the 10 South Van Ness Project will 
likely continue to be refined and be required to comply with the City’s Section 148 wind 
standards, which prohibits a project from creating a net new number of locations with wind speeds 
that exceed its hazard criterion.   This point is reflected in the RTC at Page 4.60, which correctly 
concludes that: 

At the time that each future project is seeking approval, a model of its then-current 
design would be submitted for wind analysis and it would be modeled in the 
context of the then-existing baseline setting of buildings, including newer 
buildings that have already complied with Section 148. By contrast, the City’s 
cumulative wind methodology does not model reasonably foreseeable buildings 
that each meet the Section 148 performance standard. As such, this cumulative 
impact analysis represents a conservative disclosure of cumulative impacts (i.e., 
one that may overstate, rather than understate, the magnitude of cumulative wind 
impacts) as it is presumed that all future buildings in the C-3 District, the specific 
designs for which are unknowable at this time, would each have to comply with 
Section 148. 

The Project Sponsor Has Withdrawn its General Plan and Legislative Amendments 

As discussed above and as set forth in the EIR, the Project applied for a General Plan and Zoning 
Map amendment to shift the existing Height and Bulk District 120/400-R-2 designation at the 
eastern end of the Project site (a portion of Assessor Block 0836/001) to the western portion of 
the project site (a portion of Assessor Block 0836/005).  The proposed modest height swap of the 
two 668 square foot areas did not result in any increased development potential. The Planning 
Commission recommended the Project’s General Plan and Zoning Map Amendments for 
approval, and the Amendments were heard at the July 24, 2017 Land Use and Transportation 
Committee hearing.  At the Land Use and Transportation Committee hearing, certain members 
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Memorandum 
 

Date: February 23, 2017 

To: Planning Commission 

From:  Wade Wietgrefe, Senior Planner, (415) 575-9050  

RE: California Environmental Quality Act: Vehicle Miles Traveled, Parking, For-

Hire Vehicles, and Alternatives 
 
 

INTRODUCTION 

During recent Planning Commission hearings, members of the public have sought clarification regarding 

the Planning Department’s (Department) transportation impact analysis in California Environmental 

Quality Act (CEQA) documents as it relates to parking,1 for-hire vehicles,2 and vehicle miles traveled 

(VMT). This memorandum responds to those inquiries by providing an overview of a) parking and 

CEQA; b) VMT and CEQA; c) CEQA alternatives; d) planning policies and policy decisions regarding 

parking, including the Planning Commission’s role in approving the amount of parking for development; 

and e) potential future approaches to transportation impact analysis. An expanded discussion of the 

history of, methodology, and data available for parking and VMT analysis is provided in Attachment A. 

BACKGROUND 

The Department’s transportation impact analysis in CEQA documents has progressed over the last 15 

years. The Department is at the forefront of an ever-evolving field of transportation by comprehensively 

working to address such impacts from new development, as demonstrated by the recent legislative 

success of all three components of the Transportation Sustainability Program.3 One component of the 

Transportation Sustainability Program is Align. This component became effective in March 2016, when 

the Planning Commission unanimously adopted a resolution that directed the Department to remove 

automobile delay as a factor in determining significant impacts pursuant to CEQA and replace it with 

VMT criteria. In doing so, San Francisco became the first county in California to adopt such criteria and, 

for the first time, it aligned the Department’s transportation analysis in CEQA documents with adopted 

plans, policies, and ordinances related to transportation.  

The Department’s methodology in assessing VMT impacts in CEQA documents uses a state-of-art, 

activity-based model that estimates current and predicts future travel patterns for the City. As noted 

though, the transportation field is not static and the Department’s analysis will continue to evolve. 

Therefore, the Department is involved in several efforts with partner agencies that may update the 

approach for analyzing transportation impacts over time, including the effects of parking supply and for-

hire vehicles on VMT.  

                                                           

1 “Parking” can mean a variety of things: on-street, off-street, public, private, bicycle, car-share, vehicle, 

etc. For the purposes of this memo, “parking” refers to private, off-street vehicular parking. 
2 For the purposes of this memo, “for-hire vehicles” refers to taxis and transportation network companies.  
3 Refer to http://sf-planning.org/transportation-sustainability-program for more details. 
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Through the Department’s inclusion of a robust transportation impact analysis within CEQA documents, 

the Planning Commission has wide latitude for decisions related to transportation components within a 

development, including the amount of parking that should be approved. Therefore, in most 

circumstances, the Planning Commission would be able to adopt a development that includes reduced or 

no parking, even if the CEQA document analysis did not describe a variant to the project with no parking 

or include a labeled “no parking” alternative.  

PARKING AND CEQA 

This section briefly summarizes the Department’s current approach to parking analysis.  

Approach to Parking Analysis 

The Department’s Transportation Impact Analysis Guidelines for Environmental Review (Transportation 

Impact Analysis Guidelines), October 2002, identify the general conditions for when a transportation 

study is required for projects subject to CEQA and the methodology for the transportation analysis. The 

Department has updated the general conditions for when a transportation study is required for projects 

subject to CEQA, including for parking. The current parking condition states a transportation study may 

be required if “the project would potentially add…greater than 50 parking spaces/is over the amount of 

parking allowed in the code.” Elements of the parking analysis, some for informational purposes, are 

described below. 

Parking Demand 

The parking demand estimated for a development reflects a free, unconstrained supply of parking at the 

development. From a CEQA perspective, the approach conservatively estimates the parking demand 

from the development to inform decision-makers of the potential adverse effects from the development. 

Therefore, the CEQA analysis covers the upper bound of the potential demand for parking and the 

associated secondary effects of people searching in their vehicles for available parking spaces to meet that 

demand. For informational purposes, on a case-by-case basis, these parking demand estimates continue 

to be provided in CEQA documents.  

Parking Code Requirements 

For informational purposes, on a case-by-case basis, the amount of parking provided for a development 

in comparison to code allowances or requirements is provided in CEQA documents.  

Parking Supply and Significance Criterion 

A development’s parking supply is compared to the estimated parking demand. This discussion is 

provided in CEQA documents for informational purposes. If the estimated parking demand from the 

development exceeds the off-street parking supply, a discussion regarding publicly available on-street 

and off-street spaces in the project vicinity is provided. The environmental analysis then accounts for the 

secondary effects (e.g., air quality, noise) of people searching in their vehicles for those available or 

unavailable parking spaces.4 The secondary effect is also the basis for the criteria used to determine if a 

project would have a significant transportation-related impact as it relates to parking:  

                                                           

4 A quantified secondary effect analysis is typically conducted only for very large development projects 

where a substantial parking deficit may occur (e.g., 50 First Street). In these instances, all vehicle trips are 

distributed to the site and then those vehicle trips that cannot be accommodated by the development’s 

off-street parking supply may be distributed to available parking spaces in the study area.  
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The project would have a significant effect on the environment if it would result in a substantial 

parking deficit that could create hazardous conditions or significant delays affecting transit, 

bicycles or pedestrians and where particular characteristics of the project or its site demonstrably 

render use of other modes infeasible. 

This parking supply vs demand information and secondary effect analysis is sometimes completed for 

both the development’s proposed parking supply and if the development were to include no parking. 

The no parking analysis is conducted in case the Planning Commission adjusts the amount of parking 

included in the development, including at the entitlement hearing.  

Other Parking-Related Topics 

The current parking condition directly addresses the relationship between the amount of parking 

provided at the site and the potential for site circulation conflicts. Whenever parking is proposed for a 

development, analysis is conducted regarding the potential for vehicle movement conflicts with transit 

operations and people, particularly vulnerable users (e.g., people walking or bicycling) along streets with 

documented safety concerns (e.g., High-Injury network). Common components of this conflict analysis 

include a discussion of the location and width of proposed curb cuts in relation to other transportation 

facilities, the anticipated number of vehicles entering and exiting the parking facility, and the design of 

the parking facility as it relates its ability to accommodate queues.  

VMT AND CEQA 

This section briefly summarizes the Planning Department’s current approach in assessing the impacts of 

VMT, including the current approach for assessing the effects parking supply and for-hire vehicles have 

on a development’s VMT estimates. This section also briefly discusses how for-hire vehicles affect other 

transportation analysis topics. 

Approach to VMT Analysis 

The Department’s approach to VMT analysis under CEQA is based on a screening analysis which 

compares development-estimated VMT to the regional average, as recommended by the California Office 

of Planning and Research in a technical advisory that accompanied its January 2016 draft CEQA 

guidelines implementing Senate Bill 743.5 The Department uses maps illustrating areas that exhibit low 

levels of existing and future year VMT6 to screen out developments that may not require a detailed VMT 

analysis. The thresholds used to determine low levels of VMT are set at 15 percent below regional 

averages of VMT.  

The Department relies on San Francisco Chained Activity Model Process (SF-CHAMP) runs prepared by 

the San Francisco County Transportation Authority (Transportation Authority) to estimate VMT within 

different geographic locations throughout San Francisco. Travel behavior in SF-CHAMP is calibrated by 

Transportation Authority staff based on observed behavior from the California Household Travel Survey 

2010-2012, Census data regarding automobile ownership rates and county-to-county worker flows, and 

observed vehicle counts and transit boardings. SF-CHAMP uses a synthetic population, which is a set of 

                                                           

5 This document is available online at: 

https://www.opr.ca.gov/docs/Revised VMT CEQA Guidelines Proposal January 20 2016.pdf.  

6 The VMT estimates in CEQA documents report a per population metric; it is not an absolute amount of 

VMT. Therefore, a development could have a lot of parking, but also a substantial amount of people. 

Therefore, a development that is located in San Francisco will likely have lower VMT per capita low 

relative to the region.  
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individual actors that represents the Bay Area’s actual population, who make simulated travel decisions 

for a complete day. The role parking supply and for-hire vehicles have on these VMT estimates are 

described below. 

Parking Supply 

One rationale for using the SF-CHAMP maps to screen out projects, instead of a project-by-project 

detailed VMT analysis, is because most developments are not of a large enough scale and/or contain 

unique land uses to substantially alter the VMT estimates from SF-CHAMP. SF‐CHAMP is not sensitive 

to site-level characteristics for a development (e.g., the amount of parking provided for a development). 

The amount of parking provided for a development, as well as other transportation demand management 

(TDM) measures, could result in VMT that differs from SF-CHAMP estimation. 

As part of the “Shift” component of the Transportation Sustainability Program, the City adopted a 

citywide TDM Program (effective March 2017). For the TDM Program, staff prepared the TDM Technical 

Justification document.7 The document provides the technical basis for the selection of and assignment of 

points to individual TDM measures in the TDM Program. As summarized in the TDM Technical 

Justification document, a sufficient amount of research indicates that more parking is linked to more 

driving and that people without dedicated parking are less likely to drive. However, at this time, there is 

not sufficient data to quantify the specific relationship between parking supply and VMT for a 

development in San Francisco. CEQA discourages public agencies to engage in speculation. Therefore, 

the quantified VMT estimates in CEQA documents for a development currently do not directly account 

for the effect of development’s parking supply on VMT.  

For-Hire Vehicles 

SF-CHAMP estimates VMT from private automobiles and taxis, the latter of which is a type of for-hire 

vehicle. The observed data within SF-CHAMP is from the years with the latest data available, 2010-2012. 

Since that time, the prevalence of for-hire vehicles has increased in San Francisco and elsewhere. This 

growth is primarily a result in the growth of transportation network companies. Transportation network 

companies are similar to taxis in that drivers take passengers to and from destinations typically using a 

distance-based fare system. SF-CHAMP estimates the probability of driving based on auto ownership, 

household income, and other variables. To the extent that people previously would have traveled in 

another for-hire vehicle (i.e., taxi), now travel using a transportation network company service, this 

would be accounted for in previous household travel surveys. 

To date, there is limited information as to how the introduction/adoption of transportation network 

companies affects travel behavior (e.g., whether people using these services are making trips they would 

not otherwise make, or substituting a transportation network company ride for a trip they would make 

by another mode). The Census Bureau and other government sources do not currently include 

transportation network company vehicles as a separate travel mode category when conducting 

survey/data collection (e.g., American Community Survey, Decennial Census, etc.). Thus, little can be 

determined from these standard transportation industry travel behavior data sources. Further, the 

transportation network companies are private businesses and generally choose not to disclose specifics 

regarding the number of vehicles/drivers in their service fleet, miles driven with or without passengers, 

passengers transported, etc. Thus, based on the information currently available it is currently difficult, if 

                                                           

7 San Francisco Planning Department, “Transportation Demand Management Technical Justification,” 

June 2015. Available online at: http://default.sfplanning.org/plans-and-

programs/emerging issues/tsp/TDM Technical Justification.pdf.  
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not impossible, to document how transportation network company operations quantitatively influence 

overall travel conditions in San Francisco or elsewhere.   

For the above reasons, the effects of for-hire vehicles as it relates to transportation network companies on 

VMT is not currently estimated in CEQA documents, except to the extent those trips are captured in taxi 

vehicle trip estimates for a development.  

Other For-Hire Vehicle Topics. During the current transportation review process for development, 

curbside management is an important aspect of that review and the Department coordinates with the San 

Francisco Municipal Transportation Agency (SFMTA) regarding the necessity for and location of 

passenger loading zones to accommodate future long-term demands for curbside space due to for-hire 

vehicles. In addition, as part of the transportation review process for developments, the Department is 

also currently considering requiring a for-hire vehicle classification as part of existing conditions data 

collection counts to help with analysis related to this topic.  

CEQA ALTERNATIVES 

This section briefly summarizes the requirements under CEQA for an alternatives analysis and the 

rationale for sometimes including other alternatives in CEQA documents, even though they may not be 

required under the statute under specific circumstances.  

CEQA Required Alternatives 

The CEQA Guidelines require an environmental impact report (EIR) to analyze a reasonable range of 

potentially feasible alternatives to the proposed project or to the location of the project, which would 

meet both of the following two criteria 1) feasibly attain most of the basic objectives of the project; and 2) 

avoid or substantially lessen any of the significant effects of the project. The range of alternatives required 

in an EIR is governed by a “rule of reason” that requires the EIR to set forth only those alternatives 

necessary to permit informed public participation and an informed and reasoned choice by the decision‐

making body.  

These requirements are the basis that the Department uses in selecting a reasonable range of potentially 

feasible alternatives for a development. This range will necessarily depend on the specific circumstances 

of each development. Commonly labeled alternatives in EIRs published by the Department that meet 

these two criteria are partial preservation alternatives, full preservation alternatives, reduced height 

alternatives, and reduced density alternatives. The CEQA Guidelines also require that a no project 

alternative be evaluated; the analysis of the no project alternative assumes that the proposed project 

would not be approved. In addition, an environmentally superior alternative must be identified among 

the alternatives considered. The environmentally superior alternative is generally defined as the 

alternative that would result in the least adverse environmental impacts to the project sites and affected 

environment.  

Other Alternatives 

The CEQA Guidelines requires an EIR to identify and briefly discuss any alternatives that were 

considered by the Lead Agency but were rejected because they did not meet the two criteria for CEQA 

required alternatives or were determined infeasible. The CEQA Guidelines generally defines “feasible” to 

mean the ability to be accomplished in a successful manner within a reasonable period of time, taking 

into account economic, environmental, social, technological, and legal factors.  

On a case-by-case basis, the Department may carry forward other alternatives in the analysis. These other 

alternatives may have substantially different project characteristics than those common types of 

alternatives described above while still meeting most of the basic objectives of the project. These other 

alternatives typically have similar environmental impact conclusions as the project or other required 
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alternatives. Commonly labeled other alternatives include code compliant alternatives and alternatives 

proposed by neighborhood groups. 

PLANNING POLICIES AND POLICY DECISIONS REGARDING PARKING 

This section briefly summarizes General Plan and Planning Code policy regarding parking; the Planning 

Commission’s role as it relates to parking policy decisions; and how CEQA documents cover the range of 

decisions before the Planning Commission regarding the amount of parking approved for development.  

General Plan and Planning Code Parking Policies 

The General Plan and Planning Code include policies that acknowledge or at least imply a relationship 

between parking supply and driving. These policies, include, but are not limited to: 

 The San Francisco General Plan, Transportation Element acknowledges the need to limit the 

city’s parking capacity to control the impact of automobiles on the city by: establishing parking 

caps for residential and commercial uses to lead to a sustainable mode split (Policy 14.8); limiting 

parking demand through limiting the absolute amount of spaces (Policy 16.5); and limiting 

parking in downtown to help ensure the number of auto trips to and from downtown is not 

detrimental (Objective 32). 

 Parking Maximums (Planning Code Section 151.1) 

 Curb Cut Restrictions 

 Transportation Brokerage Services (Planning Code Section 163) 

 Unbundle Parking (Planning Code Section 167) 

 TDM Program (Planning Code Section 169) 

Policy Decisions 

The Planning Commission has wide latitude for decisions regarding the amount of parking that should 

be approved for a development. For developments located in use districts with parking maximums, those 

maximums set the limit on the amount of parking; beyond these limits, conditions can be imposed on a 

development that further limit the amount of parking within a development based upon policy reasons. 

For developments located in use districts with parking minimums, exceptions have been added over the 

years that allow for developments to park below those minimums (e.g., bicycle or car-share replacement 

parking; if a curb cut to a parking facility would conflict with a pedestrian, bicycle, or transit facility; 

compliance with a TDM Plan).  

Policy Decisions and CEQA 

In most circumstances, the range of alternatives analyzed in the EIR or the analysis conducted in other 

CEQA documents by the Department covers the variations of a project proposal that may be considered 

for approval by the Planning Commission. For example, the Eastern Neighborhoods EIR analyzed three 

alternatives to the plan and rezoning plus a no project alternative. The Planning Commission adopted 

alternative for the Eastern Neighborhoods Plan and Rezoning represented a combination of two 

alternatives; the combination of which was fully covered in the EIR analysis. As another example, the 

Planning Commission adopted a height for 706 Mission Street lower than that described in the EIR, but 

which was fully covered in the EIR analysis. In the rare case that the Planning Commission is considering 

a variation to the project proposal that was not analyzed in the EIR (e.g., substantial increases in 

development intensity or height), additional analysis may be required prior to certifying the EIR and 

approving a development. 

With respect to parking, a “no parking” alternative would typically have similar environmental impact 

conclusions as the project or other EIR alternatives selected by the Department. As stated in the “Parking 
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and CEQA” section above, a secondary effect analysis is sometimes completed both for the 

development’s proposed parking supply and if the development were to include no parking. Therefore, 

in most circumstances, including a “no parking” alternative would not better inform public participation 

or promote a more informed and reasoned choice by the decision‐making body. In most circumstances, 

the Planning Commission would be able to adopt a development that includes reduced or no parking, 

even if the EIR did not include a labeled “no parking” alternative. However, in the circumstances where 

the project may result in a significant parking impact by creating some hazardous conditions, for 

example, location and width of a curb cut to access a parking facility and the anticipated number of 

vehicles entering and exiting the parking facility, it may be appropriate to analyze a “no parking” 

alternative, just as it may be appropriate to explore feasible alternatives for any significant impacts 

identified through the EIR process. This alternative could also be considered in combination with other 

selected alternatives (e.g., a “Reduced Density Alternative” that includes no parking). 

POTENTIAL FUTURE APPROACHES TO TRANSPORTATION IMPACT ANALYSIS 

This section briefly summarizes some data collection efforts and policy development currently underway 

or planned as part of the Transportation Impact Analysis Guidelines Update, Connect SF, and the TDM 

Program and how the results of those efforts may affect the VMT estimates in CEQA documents in the 

future. Each of these efforts will require inter-agency collaboration, particularly with the SFMTA and 

Transportation Authority.  

Transportation Impact Analysis Guidelines 

The last update to the Transportation Impact Analysis Guidelines was in 2002. Since that time, the 

Department has instituted various updates to the conditions, data, and methodology within that 

document. These updates are recorded in various memos, resolutions, and emails. The Department 

intends to update the guidelines comprehensively. For this effort, substantial data collection and analysis 

is currently underway, primarily at newer development sites, which will result in the creation of new trip 

generation rates, mode split, and loading demand rates. With this data, the Department hopes to quantify 

the effects of for-hire vehicles and the amount of parking and VMT and update the effects delivery 

companies and for-hire vehicles have on a development’s commercial and passenger loading demand. 

Connect SF 

Connect SF is a process to develop a unifying long-range vision that will guide plans and investments for 

the City and its transportation system. Connect SF will coordinate several transportation plans and 

projects. To inform the vision and transportation plans and projects, the agencies are coordinating on the 

development of white papers, including one related to technology enabled transportation. While the 

scope and the eventual contents of the transportation plans and white papers are being developed, the 

results could be useful for CEQA documents. Depending on the availability of data, the technology 

enabled transportation white paper may include an analysis of the relationship between for-hire vehicles 

and VMT that could be used in the near term. In addition, some of the transportation plans may develop 

citywide and potentially neighborhood-specific VMT goals. If the goals are allocated to different sources 

of VMT (e.g., existing vs. new developments’ role), then these goals could be considered as future 

thresholds of significance for developments under CEQA or as part of the TDM Program.  

TDM Program 

The TDM Program is a living program due to its implementation strategy. Potential updates to the TDM 

menu may occur to reflect new findings on the efficacy of the measures in the TDM menu or for measures 

not previously included in the TDM menu. TDM measures will be revisited in light of research findings 

and the results of local data collection efforts, including at sites subject to the TDM Program. The menu 

may be updated to reflect a deeper understanding regarding relative TDM measure effectiveness 

determinations, including the efficacies of individual (e.g., Parking Supply) or multiple TDM measures 
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(e.g., Bicycle Parking and Car‐Share Parking) within varying San Francisco contexts (e.g., geographies or 

land use types). The menu and points may also be updated to reflect citywide and regional Vehicle Miles 

Traveled targets outlined in ongoing planning efforts, such as that described in Connect SF. These data 

collection efforts and results may also be used for VMT estimates in CEQA documents.  

CONCLUSION 

While policies demonstrate a relationship between parking and VMT, the Department’s current approach 

used in CEQA documents to qualitatively assess this relationship agrees with those policies. The 

Department is involved in several efforts that may update the approach for analyzing transportation 

impacts, including quantifying the VMT effects of parking supply and for-hire vehicles. However, the 

Department is currently using the best available information to assess the transportation effects from a 

development in CEQA documents.  

The purpose of CEQA is primarily to inform decision makers and the public and, where possible, reduce 

a project’s environmental effects through mitigation measures and alternatives. While CEQA can be quite 

effective in accomplishing these outcomes, its purpose is not to resolve all policy decisions before a 

decision-making body. In addition, regardless of whether a development results in a significant VMT 

impact under CEQA, it does not negate the City from needing to do more to reduce VMT from new 

development or provide more and safer options for people to move around. Keeping people moving as 

our city grows is the goal of the TDM Program, and this applies to most new development, regardless of 

whether the project has a significant VMT impact or not. 

Lastly, the Planning Commission can rely on other policy analysis outside the confines of CEQA to 

inform their decisions. The Planning Commission also has other tools available its toolbox, besides CEQA 

mitigation measures and alternatives, to reduce a development’s impact. As it relates to transportation, 

those tools include the TDM Program, the Transportation Sustainability Fee, and decisions regarding the 

amount of parking that should be approved for a development, which the analysis in CEQA documents 

covers.  

REQUIRED COMMISSION ACTION 

None. Informational. 

 

Attachment: 

Attachment A: Expanded Description of Parking and VMT Analysis 
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ATTACHMENT A: EXPANDED DESCRIPTION OF PARKING AND VMT ANALYSIS 

 

PARKING AND CEQA 

This section expands upon the “Parking and CEQA” section in the memorandum by briefly summarizing 

the history of parking analysis in CEQA documents and providing further details regarding the parking 

demand analysis.  

Brief History 

CEQA was enacted in 1970 to ensure the long-term protection of the environment and requires public 

agencies to analyze and disclose the physical effects of their actions on the environment. The California 

legislature writes the statute into law. The California Office of Planning and Research develops the CEQA 

Guidelines to interpret CEQA statute and published court decisions. The CEQA Guidelines include 

several appendices that contain useful forms and guidance for lead agencies when performing 

environmental review. One of the appendices, Appendix G, includes a checklist of sample questions for 

lead agencies to consider addressing in CEQA documents. Appendix G is a guidance document; lead 

agencies are not required to use it in their environmental review, unless they have adopted policies that 

adopt Appendix G as their own.8 Appendix G has been amended several times since 1970. Parking has 

been a topic analyzed in the earliest CEQA documents found in the Department’s library (mid-1970s). 

This appears to indicate that parking was included in the original or early Appendix G checklist 

questions/thresholds. As late as 2009, an Appendix G checklist question asked whether a project would 

result in “inadequate parking capacity.” 

While Appendix G included inadequate parking capacity, the Department for many years found that, in 

the transit-rich urban context of San Francisco, parking loss or deficit in and of itself does not result in 

direct physical changes to the environment. In other words, the social inconvenience of a person 

searching in their vehicle for an available parking space is not an environmental impact under the 

purview of CEQA; instead, the secondary effect of this search in relation to other topics (e.g., air quality, 

noise) is an environmental impact. This approach was affirmed in a published court decision, San 

Franciscans Upholding the Downtown Plan v. City and County of San Francisco (2002) 102 Cal.App.4th 656.9 

In response in part to the San Franciscans published court decision, as part of amendments in 2009, the 

California Office of Planning and Research removed inadequate parking capacity from the Appendix G 

checklist questions in the CEQA Guidelines. However, some jurisdictions continued to analyze parking 

capacity impacts for a variety of reasons. In 2013, Governor Brown signed California Senate Bill 743, 

                                                           

8 For Initial Studies, Chapter 31 of the San Francisco Administrative Code requires the Department to use 

as its base the environmental checklist form set forth in Appendix G of the CEQA Guidelines. 
9 In another published court decision, Taxpayers for Accountable School Bond Spending v. San Diego Unified 

School District (2013) 215 Cal.App.4th 1013, the court distinguished San Franciscans, holding that the 

circumstances within that case were special, given its urban context and adopted city policies, and may 

not apply elsewhere. Furthermore, the court found that in the San Diego case, the lack of parking could 

potentially lead to environmental impacts, given the specific circumstances of that case, in which narrow, 

curvy streets in the vicinity of a school sports facility created potentially hazardous conditions.  The 

Taxpayers’ case findings also reflected the circumstances of the case: a “fair argument” test was applied 

given a mitigated negative declaration had been prepared for the project in question as opposed to the 

“substantial evidence” test for environmental impact reports; which the latter is more deferential to the 

lead agency. 

1618



Attachment A                             CEQA: VMT, Parking, For-Hire Vehicles,  
                                                 and Alternatives  

         A-2 

which affected parking analysis through legislation. Specifically, the senate bill stated that, effective 

January 1, 2014, parking (and aesthetics) shall not be considered significant impacts on the environment 

for residential, mixed-used residential, or employment center projects on an infill site within a transit 

priority area. Most development projects in San Francisco meet these criteria. For those projects that do 

not meet these criteria, upon full implementation of the Senate Bill 743 provisions (refer to “VMT and 

CEQA” section below for more information about implementation), the adequacy of parking shall also 

not be considered a significant impact on the environment. The amendments in the CEQA Guidelines in 

2009 and the Senate Bill 743 provisions do not affect the continued need to analyze the secondary effects 

of the search for parking on other environmental topics, as described above. Therefore, the 2009 CEQA 

Guidelines amendments and Senate Bill 743 confirmed, rather than substantially altered, the 

Department’s approach for parking analysis in CEQA documents. 

Approach to Parking Analysis 

This section expands upon the Parking Demand section in the memorandum by providing further details 

regarding the methodology.  

Parking Demand 

Parking demand generated by the people within the development’s proposed uses is estimated. 

Appendix G of the Transportation Impact Analysis Guidelines identifies the methodology for estimating 

parking demand. Short-term parking demand for commercial uses is estimated based upon the daily 

vehicle trips associated with the commercial use and an assumption regarding the daily turnover rate of 

the parking space. Long-term parking demand for commercial uses is based upon the number of daily 

vehicle trips from employees associated with the commercial use.10  

Vehicle trips for commercial uses are estimated based upon the general geographical locations of the site 

within San Francisco, using data collected and analyzed in a citywide travel behavior study and from 

other sources. This vehicle trip estimate does not account for variables such as the price or parking 

supply proposed for the development or the parking supply that already exists in the surrounding 

neighborhood.11 Given vehicle trip estimates are the input for estimating parking demand for commercial 

uses, parking demand estimates for commercial uses also do not account for these variables. 

Residential parking demand is estimated based upon assumptions regarding the unit size and whether 

the development is market-rate, affordable housing, or a senior housing project. The parking demand 

estimates for residential uses also do not account for variables such as the price or parking supply 

proposed for the development or the parking supply that already exists in the surrounding 

neighborhood.12 

                                                           

10 A separate methodology is described for hotel/motel parking demand in Appendix G and not provided 

here for the sake of brevity. 
11 An exception is the extent those variables influenced employees’ travel behavior at the time they were 

surveyed.  
12 Ibid, except for residents instead of employees.  
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VMT AND CEQA13 

This section expands upon the “VMT and CEQA” section in the memorandum by briefly summarizing 

the history of VMT analysis in CEQA documents and providing further details regarding the VMT 

analysis, while repeating some information from the memorandum for the sake of clarity.  

Brief History 

VMT measures the amount and distance that a project might cause people to drive, including the number 

of passengers within a vehicle. VMT is comprised of three inputs: automobile modal split (percentage of 

trips made by automobile), vehicle occupancy (number of people in a vehicle), and vehicle trip length 

(distance of the vehicle trip). The Department has long required an estimate of a development’s VMT as 

an input for those developments that require quantification of regional air quality impacts.  

As stated above, in 2013, Governor Brown signed California Senate Bill 743. Senate Bill 743 also included 

provisions that eventually resulted in expanding the use of VMT in environmental analysis. The senate 

bill directed the California Office of Planning and Research to prepare, develop, and transmit to the 

California Natural Resources Agency for certification and adoption proposed revisions to the CEQA 

Guidelines to establish criteria for determining the significance of transportation impacts that “promote 

the reduction of greenhouse gas emissions, the development of multimodal transportation networks, and 

a diversity of land uses.” The senate bill recommended that VMT may be an appropriate metric to 

establish that criteria. Senate Bill 743 also stated that upon certification of the CEQA Guidelines by the 

California Natural Resources Agency, “automobile delay, as described solely by level-of-service or 

similar measures of vehicular capacity or traffic congestion, shall not be considered a significant impact 

on the environment” pursuant to CEQA. Similar to parking, this legislative change reflects that 

automobile delay in and of itself does not result in direct physical changes to the environment. In other 

words, the social inconvenience of a person waiting in their vehicle is not an environmental impact under 

the purview of CEQA; however, any secondary effect of this delay related to other topics (e.g., air quality, 

noise) is an environmental impact. 

Since that time, the California Office of Planning and Research has published three documents to 

implement Senate Bill 743. The third document was published for public review and comment in January 

2016. VMT was identified as the metric to establish criteria for determining the significance of 

transportation impacts in that third document.  

On March 3, 2016, the Planning Commission, by Resolution No. 19579, removed automobile delay, as 

described solely by level of service or similar measures of vehicular capacity or traffic congestion, as a 

significant impact on the environment pursuant to CEQA and replaced it with VMT criteria which meet 

the criteria of Senate Bill 743.  

Department staff has been in communication with the California Office of Planning Research since March 

2016, but it remains unclear on when the California Office of Planning and Research will transmit the next 

draft of the CEQA Guidelines to the California Natural Resources Agency for certification and adoption. 

Upon adoption of amendments to the CEQA Guidelines by the California Natural Resources Agency, 

Department staff will inform the Planning Commission if any significant amendments have been made 

since the January 2016 proposal and recommend if any actions should be taken by the Planning 

Commission in response to those significant amendments. 

                                                           

13 For an even more robust discussion regarding the history of and approach for VMT analysis in CEQA 

documents, refer to the Executive Summary for the March 3, 2016 Planning Commission hearing 

regarding the Align Component of the Transportation Sustainability Program. Available online at: 

http://sf-planning.org/meeting/planning-commission-march-3-2016-agenda.  
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Approach to VMT Analysis 

The maps and thresholds that the Department uses for VMT analysis meet the criteria of Senate Bill 743: 

they demonstrate whether a development is in a transportation-efficient location within the region, with 

safe and adequate access to a multi-modal transportation system and key destinations, and whether the 

development will help the city, region, and state reach their greenhouse reduction targets. The thresholds 

are also set at a level acknowledging that a development site cannot feasibly result in zero VMT without 

substantial changes in variables that are largely outside the control of a development sponsor (e.g., large-

scale transportation infrastructure changes, social and economic movements, etc.).  

An expanded discussion regarding the role parking supply and for-hire vehicles have on the VMT 

estimates the Department uses are described below. 

Parking Supply 

As part of the “Shift” component of the Transportation Sustainability Program, the City adopted a 

citywide TDM Program (effective March 2017). The purpose of the TDM Program is to reduce the VMT 

that otherwise would be forecast to occur from new development (in SF-CHAMP or other transportation 

modeling software) based upon the new development’s geographic location. To achieve this VMT 

reduction, the San Francisco TDM Program requires that property owners select from a menu of 26 TDM 

measures, defined as measures that reduce VMT by residents, tenants, employees, and visitors and are 

under the control of the property owner. A reduction in VMT may result from shifting vehicle trips to 

sustainable travel modes or reducing vehicle trips, increasing vehicle occupancy, or reducing the average 

vehicle trip length. 

Each development subject to the TDM Program is required to meet a points target that is aimed at 

reducing a development’s VMT. The points target is based upon the land use(s) associated with the 

development and the number of parking spaces proposed for the land use. The more parking proposed 

for a land use, the higher the points target for the development to achieve. The rationale for tying the 

points target to parking is based on the linkage between parking and driving. Therefore, more incentives 

and tools to support non‐auto modes and more disincentives to using personal vehicles are needed at a 

site with a greater amount of parking spaces than a site with fewer parking spaces to encourage 

sustainable travel and reduce VMT. These incentives, disincentives, and tools that affect that choice are 

the TDM measures in the menu.  

The TDM Technical Justification document14 provides the technical basis for the selection of and 

assignment of points to individual TDM measures in the TDM Program. For the TDM Program, San 

Francisco hired transportation consultants Fehr and Peers to develop a spreadsheet that estimates the 

VMT reduction from individual measures proposed for a development, based upon a literature review 

and local data collection. Based upon that research, substantial documentation exists to quantify the 

relationship between nine TDM measures in the menu and VMT reduction for a development in San 

Francisco. For the other 17 TDM measures, enough research exists to substantiate that these measures 

reduce VMT, but not to the extent of quantifying the relationship between them and VMT reduction for a 

development in San Francisco. 

One TDM measure in the menu not quantified in the spreadsheet currently is “Parking Supply”. As 

summarized in the TDM Technical Justification document, a sufficient amount of research indicates that 

more parking is linked to more driving and that people without dedicated parking are less likely to drive. 

                                                           

14 San Francisco Planning Department, “Transportation Demand Management Technical Justification,” 

June 2015. Available online at: http://default.sfplanning.org/plans-and-

programs/emerging issues/tsp/TDM Technical Justification.pdf.  
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However, at this time, there is not sufficient data to quantify the specific relationship between parking 

supply and VMT for a development in San Francisco.15 Instead, the various data collection and literature 

review resources were used to assign a high potential point value that a development could receive for 

the Parking Supply measure in comparison to other TDM measures in the menu. The point assignment 

was not intended to translate to a quantified amount of VMT as it relates the effects of a development’s 

parking supply in CEQA documents. CEQA discourages public agencies to engage in speculation. 

Therefore, the quantified VMT estimates in CEQA documents for a development currently do not directly 

account for the effect of development’s parking supply on VMT.  

SF-CHAMP does indirectly account for parking supply in its VMT estimates to the extent the parking 

supply affects the travel behavior of people within different geographic locations throughout San 

Francisco. To address this indirect relationship, the Department on a case-by-case basis may conduct a 

qualitative analysis in CEQA documents of the effects of parking supply on VMT (e.g., refer to Pier 70 

Draft EIR). This qualitative analysis is based upon whether the project’s parking supply is greater or less 

than the neighborhood parking rate. The neighborhood parking rate is the estimated number of existing 

off-street parking spaces provided per dwelling unit or per 1,000 square feet of non-residential uses for 

different geographic locations within San Francisco. A development may not reduce VMT as it relates to 

parking supply if the new development is not parked at or below the neighborhood parking rate.  

For-Hire Vehicles 

Based upon anecdotal evidence and a limited number of travel decision surveys conducted by the San 

Francisco Municipal Transportation Agency (SFMTA) as well as other studies, as described below, it is 

clear that more people are using for-hire vehicles today than just a few years ago. It is difficult to predict 

whether this usage will continue to grow, decline, or stabilize. Numerous legal, consumer, technological, 

funding, and regulatory questions regarding this topic remain to be answered.  

SFMTA Travel Decisions Surveys. In San Francisco, the results of SFMTA Travel Decisions Surveys16 

indicate that between 2012 and 2015 transportation network company usage has grown year over year 

and that transportation network company trips exceed those of taxis, while taxi use has declined. The 

SFMTA Travel Decisions Survey 2015 results also indicate that 53 percent of respondents in San Francisco 

have never tried a transportation network company. Of those respondents who indicate that they use 

transportation network companies in the SFMTA Travel Decisions Survey 2015, younger people (ages 18-

34) use the services more than people who are older and people with higher incomes (>$75,000 annually) 

use the services more than those with lower incomes.  

                                                           

15 Some studies and models attempt to quantify the effects of parking supply on travel behavior. 

However, these studies are often conducted in geographic contexts different than San Francisco and the 

quantified results are often in comparison to Institute of Transportation Engineers parking demand or 

vehicle trip generation rates (e.g., California Air Pollution Control Officer’s Association, “Quantifying 

Greenhouse Gas Reduction Measures,” August 2010). These rates are primarily established based upon 

studies in suburban settings. As stated above, SF-CHAMP uses locally calibrated data for San Francisco 

VMT estimates and thus, at this time, quantified vehicle trip should not typically be applied directly for 

developments in San Francisco.  
16 SFMTA, Travel Decisions Survey 2012. Available online at: 

https://www.sfmta.com/sites/default/files/reports/2015/Travel%20Decision%20Survey%202012%20Summ

ary%20Report 0.pdf. SFMTA, Travel Decisions Survey 2015. Available online at: 

https://www.sfmta.com/sites/default/files/reports/2016/Travel%20Decision%20Survey%202015%202016-

01-08.pdf.  
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University of California Study. During the Spring 2014, University of California academics conducted an 

intercept survey in the Mission, Marina, and North Beach neighborhoods in San Francisco during 

evening hours to collect data on transportation network companies’ users and trips.17 The University of 

California results had similarities and differences to the SFMTA survey results, while also including 

additional information. The University of California results indicate that younger people (ages 25 and 34) 

use the services more than other age groups, similar to the SFMTA survey results. While the University of 

California results indicate that people with higher incomes (>$71,000 annually) use the services more than 

those with lower incomes, consistent with the SFMTA survey results, those respondents (i.e., those who 

used the services) with incomes between $30,000 and $70,000 were representative of San Francisco’s 

population at this income bracket (~22%). Those respondents with incomes below $30,000 were 

underrepresented compared to San Francisco’s at this income bracket (~9% respondents vs. ~26% 

population in San Francisco).   

Of most relevance as it relates to in-use VMT (i.e., trips that include a passenger) were University of 

California results related to mode split, induced travel, and vehicle occupancy. The results indicated that 

92% respondents would have still made the trip had transportation network companies’ services were 

not available. Of those, 39% would have used a taxi, 33% would have used bus or rail, 8% would have 

walked, and 6% would have drove their own car. This suggests that transportation network companies 

have an induced travel effect, given 8% of respondents said they would not have taken the trip if the 

transportation network companies’ services were not available, and that some of these trips replaced 

traditional for-hire vehicles (i.e., taxis) and personal driving, while others replace public transportation 

and walking options. These results would indicate an increase in VMT because of transportation network 

companies. However, other results within the survey indicate in a decrease in VMT due to increased 

vehicle occupancy in transportation network company services vehicles compared to traditional taxis. 

The University of California study concludes that the impacts on overall VMT from these services are 

uncertain.  

Other research. Other research regarding transportation network companies’ usage and effects include an 

American Public Transportation Association research analysis,18 a Pew Research Center study,19 and a 

National Association of City Transportation Officials Policy paper.20 The last paper indicates that the 

effects these services have on VMT are unclear. Clearly, more study is needed to better understand and 

quantify the effects of TNCs on travel behavior in aggregate or in San Francisco or elsewhere.  

 

                                                           

17 University of California Transportation Center, “App-Based, On-Demand Ride Services: Comparing 

Taxi and Ridesourcing Trips and User Characteristics in San Francisco”, August 2014. Available online at: 

http://uctc.berkeley.edu/research/papers/UCTC-FR-2014-08.pdf.  
18 American Public Transportation Association, “Shared Mobility and the Transformation of Public 

Transit,” March 2016. Available online at: 

https://www.apta.com/resources/reportsandpublications/Documents/APTA-Shared-Mobility.pdf.  
19 Pew Research Center, “Shared, Collaborative and On Demand: The New Digital Economy,” May 2016. 

Available online at: http://www.pewinternet.org/2016/05/19/the-new-digital-economy/.  
20 National Association of City Transportation Officials, “Ride-Hailing Services: Opportunities & 

Challenges for Cities, 2016. Available online at: http://nacto.org/policy-2016/ride-hailing-services-

opportunities-and-challenges/.  
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September 11, 2017 

Clerk of the Board 

Emily Jane Rosenberg 
777 Fitch Street 

Healdsburg, CA 95448 

San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

RE: SUPPORT for One Oak Project-1500-1540 Market Street (Case No. 2009.0159) 

Dear Supervisors, 

I am the Trustee for my family trust which owns the property located at 110 Franklin Street, 
between Oak and Hickory. I am writing to express my strong support for the One Oak project 
and related Oak Plaza improvements. Given our proximity to the proposed project, my 
property will directly benefit from the developer's vision for positive transformation of this 
portion of Hayes Valley. The conversion of this blighted area into a new residential tower and 
vibrant public space will create a safe place for visitors to and residents of the greater Hayes 
Valley to gather or walk through to access the Van Ness MUMI Metro station as well as the 
future Van Ness BRT. I am extremely proud to endorse such a thoughtful, well-designed and 
civic-minded project. 

The Project implements the General Plan and the City's Vision Zero policy, creating a generous 
16,000 sq. ft. public pedestrian plaza that will dramatically transform this important civic 
intersection and enhance public safety with slow-street improvements, widened sidewalks, 
generous public seating, new landscaping, abundant bike parking, and flexible performance space. 

One Oak has earned the first Platinum GreenTrips Certification from Transform, only the 3rd 
project of 34 applicants to meet the requirements, and the only condominium project to do so. 
In addition, BUILD has voluntarily doubled the required Transportation Demand Management 
measures for the Project. 

One Oak will pay nearly $41 million in City Impact Fees ($135,000 per unit), possibly the 
highest per unit contribution of any San Francisco project to date, including over $26 million for 
affordable housing that will fund the creation of 72 to 102 BMR units at Octavia Parcels R, S & 
U, including 16 to 30 residences for homeless youth. 

In addition, BUILD will create a Community Facilities District that would fund $300,000 per year, 
from One Oak residents, for maintenance, security and repairs of the Plaza for 100 years - a $30 
million gift to this long-neglected intersection. 
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Clerk of the Board 
San Francisco Board of Supervisors 
Page2 

In sum, BUILD's vision for this site represents a long overdue reinvestment at this crucial San 
Francisco intersection. One Oak deserves to move forward without additional delay. We hope 
that the City moves expeditiously to uphold the Project approvals and deny the appeal. 

Sincerely, 

~()-
Emily Jane Rosbnberg, Trustee 

I V \J$t-c: c... 

cc: Lou Vasquez, BUILD Inc. 

1627



From: Board of Supervisors, (BOS)
To: BOS-Supervisors; Jalipa, Brent (BOS); Lew, Lisa (BOS)
Subject: FW: One Oak appeal 9/5/17 meeting
Date: Tuesday, September 05, 2017 1:31:01 PM

 
 
From: lgpetty@juno.com [mailto:lgpetty@juno.com] 
Sent: Monday, September 04, 2017 6:01 PM
To: Board of Supervisors, (BOS) <board.of.supervisors@sfgov.org>
Subject: One Oak appeal 9/5/17 meeting
 
Dear San Francisco Supervisors
 
Re: ONE OAK Items 20-23 Sept. 5, 2017 meeting
 
I'm writing in support of appealing the final EIR report certification for this project.
 
As a resident who takes the 47 bus and the 49 bus north and south every day, I have
experienced the complicated dynamics of this intersection in its current state first hand. To an
already traffic-clogged and extremely windy intersection, the further addition of One Oak and
the Honda property, and other nearby proposals, plus the design of the future MUNI Transit
Platforms, and you have the recipe for traffic, pedestrian and bicyclist catastrophe.
 
As a member of Senior and Disability Action, I'm particularly focused on the daily effects of
hundreds more cars and trucks and what we know will be a huge increased wind tunnel effect,
added to an already difficult-to-cross intersection. If you can imagine these crossing
difficulties, please add to the picture the MTA's Van Ness BRT Transit Platforms. These will
be located not on sidewalks, but in the center of the wide open boulevard.
 
Bus riders, particularly seniors and people with disabilities, already to be adversely affected in
all weathers by the Platforms, will also be forced to endure more dangerous and extremely
unhealthy conditions with traffic and wind effects of two added skyscrapers.
 
Please keep in mind that this One Oak complex is not going to be built alone in the wilderness
like some living room Leggo toy project with no people, vehicles, weather, or surrounding
buildings.
One Oak will be built in a very real overcrowded San Francisco. Not enough concern and
adjustment for all these elements has been given. This project must not be allowed to continue
until a more thorough and complete EIR is done
 
Thank you,
Lorraine Petty, senior resident & voter of District 5,
member, Senior and Disability Action
 
 

____________________________________________________________
Affordable Wireless Plans
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Set up is easy. Get online in minutes.
Starting at only $14.95 per month! 
www.netzero.net

1629



From: Jeremy Pollock
To: Board of Supervisors, (BOS)
Cc: Jalipa, Brent (BOS); Lew, Lisa (BOS)
Subject: Concerns about One Oak EIR: TNCs, VMT, wind, and parking
Date: Tuesday, September 05, 2017 12:31:01 PM

Supervisors,

 

I support the construction of the One Oak tower and the broader vision of "the Hub" to make it a dense,
residential neighborhood. The Hub represents an exciting opportunity for the City to add housing supply
in a central location with excellent access to transit.

 

But we need to take extra precautions to successfully integrate 9,000 new households into this area
without crippling our transportation network. I am concerned that the Planning department’s EIR does

a disservice to the One Oak proposal.

 

As a long-time member of the San Francisco Bicycle Coalition, and current member of the coalition’s
board of directors, I am very concerned about the safety of bike riders on Market Street. Please note that
the coalition does not have a position on One Oak, and my comments reflect only my opinion. But the
most common concern we’ve heard from members about our new Strategic Plan is that TNCs are having
a negative impact on urban cycling.

 

I have four main concerns about the One Oak EIR:

TNCs: Planning’s failure to measure the impact of TNCs is simply unacceptable. The SFCTA's
recent study show they have significantly changed the way our streets our used. The cumulative
impacts of TNCs on all of the planned developments in the Hub must be studied.
VMT methodology: Planning’s adoption of a regional threshold of significance for Vehicle Miles
Traveled (VMT) has made this important new tool essentially meaningless for analysis of
developments in transit-rich areas. Using the same VMT threshold as Walnut Creek and San Jose
may meet the legal requirements of SB 743, but it doesn’t serve the goals of our transit first city.
Wind: Similarly, Planning may have complied with the City’s methodology for analyzing wind
impacts, but that methodology needs to be updated to consider impacts on bicyclists. Market
Street is the backbone of our bike network, and the wind is already daunting—if not dangerous—
on summer afternoon commutes. If we are going to simultaneously grow our city and our bicycle
mode share, we need to better understand how wind will impact bicyclists.
Parking: While it is admirable that One Oak proposes a 0.45 parking ratio, we need to do better.
The cumulative impact of allowing all of the proposed projects in the Hub to exceed 0.25 parking
ratios would contribute to gridlock in this area.

I am concerned that the deficiencies in the EIR—particularly the failure to measure TNCs—put One Oak
at legal risk. I urge you to work with the appellant, project sponsor, and Planning department to

negotiate a resolution to this appeal that avoids the potential for legal action while minimizing the

impacts of future projects in the Hub to our transportation network.
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From: Andrew J Oliphant
To: Lew, Lisa (BOS)
Subject: RE: letter of support OneOak development appeal
Date: Thursday, August 31, 2017 5:00:32 PM
Attachments: AppealOneOak_SupportLetterOliphant.pdf

Sorry attached this time
 

From: Andrew J Oliphant 
Sent: Thursday, August 31, 2017 5:00 PM
To: 'lisa.lew@sfgov.org' <lisa.lew@sfgov.org>
Subject: RE: letter of support OneOak development appeal
 
 
 

From: Andrew J Oliphant 
Sent: Thursday, August 31, 2017 4:59 PM
To: 'mailto:lisa.lew@sfgov.org' <mailto:lisa.lew@sfgov.org>
Subject: letter of support OneOak development appeal
 
Dear Ms. Liu,
 
Please find attached a letter of support for the appeal of the One Oak development EIR.
 
Yours sincerely, Andrew Oliphant
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August 31, 2017 

 

Board President London Breed and Members of the Board of Supervisors  
c/o Clerk of the Board of Supervisors  
#1 Dr. Carlton B. Goodlett Place City Hall, Room #244 San Francisco, CA 94102-4689  

Re: Board of Supervisors September 5, 2017 Meeting Agenda Item: Appeal of California 
Environmental Quality Act (CEQA) Certification of Final Environmental Impact Report – 
One Oak Street  

 

Dear President Breed and Members of the Board, 

I am writing in support of the above mentioned appeal. I teach and conduct research in urban 
micrometeorology at San Francisco State University, have lived in San Francisco for 15 years, 
and make 90% of trips in the city by bicycle. I am writing because I am concerned by the wind 
impact analysis and the potential impacts of wind on cycling by the proposed development.  

The report discusses the possibility of downwash events from exposed building sidewalls and the 
resulting turbulence from vertical shear, which is accurate. However, it neglects to mention 
horizontal shear and acceleration around building sides from flow splitting. Downwash is more 
likely to impact the windward northwestern side of the building. Given the shape and orientation 
of the building relative to prevailing winds, this horizontal shear is more likely to be the key 
driver of the wind exceedances found at points 12, 13 and 72. In this case it is likely that 
acceleration in this area will also occur to the areas immediately adjacent (N and S), especially 
on the road side to the south away from the frictional effect of the building. This is a busy bike 
lane with riders typically riding into the wind, yet no mention is made of the obvious 
implications for the exceedances found next to the bike lane. 

Adding wind barriers to prevent down-washing air from impacting pedestrians will not absorb 
the wind energy but rather transfer it. Although this was not assessed in the wind tunnel study 
either, theoretically the wind would be deflected into the street immediately adjacent to the wind 
barriers. This would create additional acceleration and shear-driven turbulence in the street near 
the curb, precisely where bicyclists ride. 

The report states, 

 “Bicycles – A project would have a significant effect on the environment if it would create 
potentially hazardous conditions for bicyclists or otherwise substantially interfere with bicycle 
accessibility to the site and adjoining areas.” 

and 

“Bicycle conditions were assessed qualitatively as they relate to the project site, including 
bicycle routes, safety and right-of-way issues, and conflicts with traffic.” 
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Yet the wind studies suggest the building could create potentially hazardous conditions for 
bicyclists and wind impacts on cyclists could easily have been quantitatively explored, explicitly 
through reconfigured test points. I believe this shows bicycle impacts were incompletely studied, 
despite showing wind exceedances at three points adjacent to a busy bike lane, which suggests 
that wind impacts from the development could be significant for bicycling.  

 

Yours sincerely,  

 

Andrew Oliphant 
1767 Grove Street 
San Francisco, CA 94117 
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From: Jiro
To: Lew, Lisa (BOS); Jiro
Subject: One Oak
Date: Thursday, August 31, 2017 4:51:43 PM

3739 17th St
San Francisco
94117
August 31, 2017
Dear Folks,
I am writing to urge the studying of the impact of 1 Oak on the Market street corridor.
Currently every day more than 5000 people on bicycles traverse Market street from Van Ness
east. Most of those people on bicycles will have to stop at a traffic light and start again
between Van Ness and Ninth Street.
Bicycles are highly unstable at slow speeds. At slow speeds people on bicycles are much less
stable than people walking. The gusting winds documented by the study of wind impact on
pedestrians will affect the people on bikes much more severely.
 The winds will cause folks to veer uncontrollably or fall from their bicycles. Given the
proximity of many other people on bikes, automobile traffic, curbs, streetcar tracks and
potholes, it is extremely likely that there will be injuries and perhaps deaths resulting from
these wind blasts at the street level.
It is the established goal of the City and County of San Francisco to promote walking and
bicycling as means of everyday transportation. Allowing 1 Oak to affect Market Street in such
a detrimental way will reduce the number of people walking and bicycling. Wind blast is very
unpleasant. Let’s not allow it to be dangerous.
Thank you,
Jiro Yamamoto
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From: Jeremy Pollock
To: Board of Supervisors, (BOS)
Cc: Jalipa, Brent (BOS); Lew, Lisa (BOS)
Subject: Concerns about One Oak EIR: TNCs, VMT, wind, and parking
Date: Tuesday, September 05, 2017 12:31:02 PM

Supervisors,

 

I support the construction of the One Oak tower and the broader vision of "the Hub" to make it a dense,
 residential neighborhood. The Hub represents an exciting opportunity for the City to add housing supply
 in a central location with excellent access to transit.

 

But we need to take extra precautions to successfully integrate 9,000 new households into this area
 without crippling our transportation network. I am concerned that the Planning department’s EIR does

 a disservice to the One Oak proposal.

 

As a long-time member of the San Francisco Bicycle Coalition, and current member of the coalition’s
 board of directors, I am very concerned about the safety of bike riders on Market Street. Please note that
 the coalition does not have a position on One Oak, and my comments reflect only my opinion. But the
 most common concern we’ve heard from members about our new Strategic Plan is that TNCs are having
 a negative impact on urban cycling.

 

I have four main concerns about the One Oak EIR:

TNCs: Planning’s failure to measure the impact of TNCs is simply unacceptable. The SFCTA's
 recent study show they have significantly changed the way our streets our used. The cumulative
 impacts of TNCs on all of the planned developments in the Hub must be studied.
VMT methodology: Planning’s adoption of a regional threshold of significance for Vehicle Miles
 Traveled (VMT) has made this important new tool essentially meaningless for analysis of
 developments in transit-rich areas. Using the same VMT threshold as Walnut Creek and San Jose
 may meet the legal requirements of SB 743, but it doesn’t serve the goals of our transit first city.
Wind: Similarly, Planning may have complied with the City’s methodology for analyzing wind
 impacts, but that methodology needs to be updated to consider impacts on bicyclists. Market
 Street is the backbone of our bike network, and the wind is already daunting—if not dangerous—
on summer afternoon commutes. If we are going to simultaneously grow our city and our bicycle
 mode share, we need to better understand how wind will impact bicyclists.
Parking: While it is admirable that One Oak proposes a 0.45 parking ratio, we need to do better.
 The cumulative impact of allowing all of the proposed projects in the Hub to exceed 0.25 parking
 ratios would contribute to gridlock in this area.

I am concerned that the deficiencies in the EIR—particularly the failure to measure TNCs—put One Oak
 at legal risk. I urge you to work with the appellant, project sponsor, and Planning department to

 negotiate a resolution to this appeal that avoids the potential for legal action while minimizing the

 impacts of future projects in the Hub to our transportation network.
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Sincerely,

Jeremy Pollock
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From: Steve Kuklin
To: Jalipa, Brent (BOS)
Subject: Support Letter for One Oak (Case No. 2009.0159 - 1500-1540 Market Street)
Date: Tuesday, September 05, 2017 11:17:05 AM
Attachments: 20170905 One Oak Support Letters.pdf

Hi Brent,
 
Please find the attached additional Support Letters for the One Oak Project  for Tuesday's hearing on
 the CEQA Appeal September 5, 2017.
Thank you.
 
Best regards,
 
Steve
 
Steven Kuklin :: Senior Development Manager
 

BUILD:
 

415 551 7627 O
650 534 4355 M
bldsf.com
 
315 Linden Street, San Francisco, CA 94102

 

1637



September I, 2017 

WI E G E L LA W GRO U P 

Su.pet·ior Strategies 

San Francisco Board of Supervisors 
I Dr. Carlton B. Goodlett Place 
San Francisco, CA 94 l 02-4689 

RE: One Oak Project - 1500-1540 Market Street (Case No. 
2009.01 59) 

Dear Supervisors, 

I am an allorney with the Wiegel Law Group, PLC. Our firm is rea l estate li ti gation boutique 
based in the heart of Hayes Valley. l am also a member of the board of directors of the lvy 
Living Alley Project, a non profit organization comprised of local business leaders and 
property owners in the Hayes Val ley neighborhood. In addi tion, l have also worked as a 
research allorney with the Honoarable Ernest H. Goldsmith on notable CEQA decisions, such 
as the Bay View Hunter's Point Redevelopment Project. 

I write lo express my strong support for the One Oak project and related Oak Plaza 
improvements and urge the Board lo affirm the certification of the One Oak FETR and deny the 
pending appeal fil ed by Jason Henderson. 

The people with BUILD are ex tremely talented. Overn ll , BUILD's projects tend lo reflect and 
enhance the local character and vitality of each location. With respect to the One Oak project, 
fe>vv projects provide such a grand vision for posit ive transformat ion. 

Specifica ll y, the One Oak project implements the General Plan and the Ci ty's Vision Zero policy, 
creating a generous 16,000 sq. n. publ ic pedestrian plaza that will dramatically transform this 
important civic intersection and enhance public safely with slovv-strcet improvements, widened 
sidewalks, generous pub I ic sealing, new landscaping, abundant bike parking, and flexible 
perfo rmance space, along with improved access lo the new Van Ness BRT and the existing ivlUN I 
l\iletro Stati on. 

One Oak has earned the first Platinum GreenTrips Certification from Transform, only the 3rd 

project of 34 applicants to meet the requirements, and the only condominium project lo do so. 
In add ition, BU ILD has voluntarily doubled the required Transportation Demand Management 
measures for the Project. 

One Oak will pay nearly $4 1 million in City Impact Fees ($ 135,000 per unit), possibly the 
highest per unit contribution of any San Francisco project to date, including over $26 million 
for affordable housing that will fund the creation of72 lo 102 BMR units at Octavia Parcels R, 
S & U, including 16 res idences for homeless youth. 

415.552.8230 · 414 Gough Street · San rrancisco ·CA · 94102 1638



Tn addi tion, BU ILD wil l create a Communi ty Fac ili ti es District that would fund $300,000 per year, 
rrom One Oak res idents for maintenance, securi ty and repairs o f the Plaza fo r 100 years - a $30 
million gill lo thi s long-neglected in tersection. 

With regard lo the present appeal fi led by Mr. Jason l-le11derson, the eonlenlions staled therein are 
baseless and purport to impose evaluation standards that are not reasonably leasible. The Planning 
Depart ment' s response lo the concerns raised in ivlr. Henderson 's appeal set forth in detai l where 
these concerns have been addressed in the FElR as well as point out the flaws in the eva luation 
melhoclologies promoted by Mr. I lendcrson in hi s appeal. 

In sum, BUJLD's vision for this site represents a long overdue reinvestment al this crucial San 
rrancisco intersection. We hope that the City moves expeditiously lo arfi nn the cert ifi cation of 
the PETR and deny the appeal fil ed by Mr. Henderson. 

JR 
G. Ryan Patri ck 

cc: Lou Vasquez, BUILD Inc. 
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August 5, 2017 

San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

RE: One Oak Project - 1500-1540 Market Street {Case No. 2009.0159) 

Dear Supervisors, 

I am a resident of Hayes Valley on Hayes Street writing to express my strong support for the One Oak 
project and related Oak Plaza improvements. I am extremely proud to endorse such a thoughtful, 
well-designed and civic-minded project. Few projects provide such a grand vision for positive 
transformation. 

The Project implements the General Plan and the City's Vision Zero policy, creating a generous 16,000 sq . 

ft. public pedestrian plaza that will dramatically transform this important civic intersection and enhance 

public safety with slow-street improvements, widened sidewalks, generous public seating, new 

landscaping, abundant bike parking, and flexible performance space, along with improved access to the 

new Van Ness BRT and the existing MUNI Metro Station. 

One Oak has earned the first Platinum GreenTrips Certification from Transform, only the 3rd project of 
34 applicants to meet the requirements, and the only condominium project to do so. In addition, 
BUILD has voluntarily doubled the required Transportation Demand Management measures for the 
Project. 

One Oak will pay nearly $41 million in City Impact Fees ($135,000 per unit), possibly the highest per 
unit contribution of any San Francisco project to date, including over $26 million for affordable 
housing that will fund the creation of 72 to 102 BMR units at Octavia Parcels R, S & U, including 16 
residences for homeless youth. 

In addition, BUILD will create a Community Facilities District that would fund $300,000 per year, from One 

Oak residents, for maintenance, security and repairs of the Plaza for 100 years - a $30 million gift to this 

long-neglected intersection. 

In sum, BUILD's vision for this site represents a long overdue reinvestment at this crucial San Francisco 
intersection. We hope that the City moves expeditiously to uphold the Project approvals. 

Sincerely, 

Matthew Stewart 
340 Hayes St #208 

cc: Lou Vasquez, BUILD Inc. 
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August 31, 2017 
 
San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 
 
RE: One Oak Project — 1500-1540 Market Street (Case No. 2009.0159)  
 
Dear Supervisors, 
 
We are Residents of 100 Van Ness directly across from Hayes Valley writing to express our strong 
support for the One Oak project and related Oak Plaza improvements.  We are extremely proud to 
endorse such a thoughtful, well-designed and civic-minded project.  Few projects provide such a grand 
vision for positive transformation. 
 
The Project implements the General Plan and the City’s Vision Zero policy, creating a generous 16,000 sq. 

ft. public pedestrian plaza that will dramatically transform this important civic intersection and enhance 

public safety with slow-street improvements, widened sidewalks, generous public seating, new 

landscaping, abundant bike parking, and flexible performance space, along with improved access to the 

new Van Ness BRT and the existing MUNI Metro Station. 

 
One Oak has earned the first Platinum GreenTrips Certification from Transform, only the 3rd project of 
34 applicants to meet the requirements, and the only condominium project to do so.  In addition, 
BUILD has voluntarily doubled the required Transportation Demand Management measures for the 
Project. 
 
One Oak will pay nearly $41 million in City Impact Fees ($135,000 per unit), possibly the highest per 
unit contribution of any San Francisco project to date, including over $26 million for affordable 
housing that will fund the creation of 72 to 102 BMR units at Octavia Parcels R, S & U, including 16 
residences for homeless youth.  
 

In addition, BUILD will create a Community Facilities District that would fund $300,000 per year, from One 

Oak residents for maintenance, security and repairs of the Plaza for 100 years – a $30 million gift to this 

long-neglected intersection.   

 
In sum, BUILD's vision for this site represents a long overdue reinvestment at this crucial San Francisco 
intersection.  We hope that the City moves expeditiously to uphold the Project approvals. 
 

Sincerely, 
 

 
 
Ariel Anaya & Jerica Lee 
 
 
cc: Lou Vasquez, BUILD Inc. 
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August 30, 2017 
 
San Francisco Board of Supervisors 
1 dr. Carlton B. Goodlett Place 
San Francisco, CA  94102-4689 
 
 
RE: One Oak Project – 1500-1540 Market Street (Case No. 2009.0159) 
 
 
Dear President Breed and Supervisors, 
 
I am the owner of Bo’s Flowers, a local florist shop that has been operating out of a kiosk on the One Oak 
site since 1984.  You may recall that the Board approved Bo’s Flowers as a Legacy Business in November 
2016.  Thank you so much for that honor. 
 
I want to express my support of BUILD’s One Oak Project.  I have been in this neighborhood for over 30 
years, and know firsthand how much the Market-Van Ness area needs to be improved. The One Oak 
project represents a long overdue investment in one of San Francisco’s most prominent intersections, and 
I am excited by the prospect of being a part of its transformation.   
 
I cannot tell you whether the appellant’s claims that the City’s data and methodologies are out of date 
are true, but I believe that the One Oak project will improve this corner in every possible way.   It seems 
to me that the best way to reduce Uber & Lyft demand and swarming at One Oak would be to allow more 
parking, rather than reducing parking further.      
 
I want to thank the One Oak project team for reaching out to me and thinking creatively and proactively 
about how to keep my business in the neighborhood by relocating to one of the Oak Plaza kiosks.  I have 
many longstanding, regular customers and the prospect of being able to continue to operate my flower 
shop near my current location is very important to me. I am thrilled that I will be able to continue to 
operate my business with minimal interruption, and in much safer and comfortable surroundings.  Having 
operated a successful business in a small-scale retail kiosk in this neighborhood for over three decades, I 
am confident that my business will continue to thrive in this location, where my current customers will be 
able to find me. 
 
I strongly encourage the Board of Supervisors to uphold the One Oak project approvals, and allow the 
project to move forward without further delay.  Please deny the unwarranted appeal.  
 
Sincerely, 
 
 
 
Bozena Idzkowski 
Bo’s Flowers 
 
cc:   Steve Kuklin, BUILD Inc. 

Jared Press, Build Public 

BO’S FLOWERS 
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400 Grove 
San Francisco, CA 94102 

	
	
August	30,	2017	
	
San	Francisco	Board	of	Supervisors	
1	Dr.	Carlton	B.	Goodlett	Place	
San	Francisco,	CA	94102-4689	
	
RE:	One	Oak	Project	—	1500-1540	Market	Street	(Case	No.	2009.0159)		
	
Dear	Supervisors ,	
	
I	am	the	owner	of	Little	Gem	restaurant	in	Hayes	Valley,	writing	to	express	my	support	for	the	One	
Oak	project	and	related	Oak	Plaza	improvements.		I	am	proud	to	endorse	such	a	thoughtful,	well-
designed	and	civic-minded	project.			
	
The	Project	implements	the	General	Plan	and	the	City’s	Vision	Zero	policy,	creating	a	generous	16,000	sq.	
ft.	public	pedestrian	plaza	that	will,	in	my	view,	transform	this	important	civic	intersection	and	enhance	
public	safety	with	slow-street	improvements,	widened	sidewalks,	generous	public	seating,	new	
landscaping,	abundant	bike	parking,	and	flexible	performance	space,	along	with	improved	access	to	the	
new	Van	Ness	BRT	and	the	existing	MUNI	Metro	Station.	
	
To	my	knowledge,	One	Oak	has	earned	the	first	Platinum	GreenTrips	Certification	from	Transform,	
only	the	3rd	project	of	34	applicants	to	meet	the	requirements,	and	the	only	condominium	project	to	
do	so.		In	addition,	BUILD	has	voluntarily	doubled	the	required	Transportation	Demand	Management	
measures	for	the	Project.	
	
I’m	also	told	that	BUILD	will	create	a	Community	Facilities	District	that	would	fund	$300,000	per	year,	
from	One	Oak	residents,	for	maintenance,	security	and	repairs	of	the	Plaza	for	100	years	–	a	$30	million	
gift	to	this	long-neglected	intersection.			
	
In	sum,	BUILD's	vision	for	this	site	represents	a	long	overdue	reinvestment	at	this	crucial	San	Francisco	
intersection.		We	hope	that	the	City	moves	expeditiously	to	uphold	the	Project	approvals.	
	
Sincerely,	
	
	
Eric	Lilavois	
Little	Gem	
	
	
cc:	 Lou	Vasquez,	BUILD	Inc.	
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August​ ​22,​ ​2017 
 
San​ ​Francisco​ ​Board​ ​of​ ​Supervisors 

1​ ​Dr.​ ​Carlton​ ​B.​ ​Goodlett​ ​Place 
San​ ​Francisco,​ ​CA​ ​94102-4689 
 
RE:​ ​One​ ​Oak​ ​Project​ ​—​ ​1500-1540​ ​Market​ ​Street​ ​(Case​ ​No.​ ​2009.0159)  
 
Dear​ ​Planning​ ​Commissioners, 
 
I​ ​am​ ​a​ ​Business​ ​Owner​ ​of​ ​MMclay​ ​in​ ​Hayes​ ​Valley,​ ​writing​ ​to​ ​express​ ​my​ ​strong​ ​support​ ​for​ ​the​ ​One 
Oak​ ​project​ ​and​ ​related​ ​Oak​ ​Plaza​ ​improvements.​ ​​ ​I​ ​am​ ​extremely​ ​proud​ ​to​ ​endorse​ ​such​ ​a​ ​thoughtful, 
well-designed​ ​and​ ​civic-minded​ ​project.​ ​​ ​Few​ ​projects​ ​provide​ ​such​ ​a​ ​grand​ ​vision​ ​for​ ​positive 
transformation. 
 
The​ ​Project​ ​implements​ ​the​ ​General​ ​Plan​ ​and​ ​the​ ​City’s​ ​Vision​ ​Zero​ ​policy,​ ​creating​ ​a​ ​generous​ ​16,000​ ​sq. 
ft.​ ​public​ ​pedestrian​ ​plaza​ ​that​ ​will​ ​dramatically​ ​transform​ ​this​ ​important​ ​civic​ ​intersection​ ​and​ ​enhance 
public​ ​safety​ ​with​ ​slow-street​ ​improvements,​ ​widened​ ​sidewalks,​ ​generous​ ​public​ ​seating,​ ​new 
landscaping,​ ​abundant​ ​bike​ ​parking,​ ​and​ ​flexible​ ​performance​ ​space,​ ​along​ ​with​ ​improved​ ​access​ ​to​ ​the 
new​ ​Van​ ​Ness​ ​BRT​ ​and​ ​the​ ​existing​ ​MUNI​ ​Metro​ ​Station. 
 
One​ ​Oak​ ​has​ ​earned​ ​the​ ​first​ ​Platinum​ ​GreenTrips​ ​Certification​ ​from​ ​Transform,​ ​only​ ​the​ ​3​rd​​ ​project​ ​of 
34​ ​applicants​ ​to​ ​meet​ ​the​ ​requirements,​ ​and​ ​the​ ​only​ ​condominium​ ​project​ ​to​ ​do​ ​so.​ ​​ ​In​ ​addition, 
BUILD​ ​has​ ​voluntarily​ ​doubled​ ​the​ ​required​ ​Transportation​ ​Demand​ ​Management​ ​measures​ ​for​ ​the 
Project. 
 
One​ ​Oak​ ​will​ ​pay​ ​nearly​ ​$41​ ​million​ ​in​ ​City​ ​Impact​ ​Fees​ ​($135,000​ ​per​ ​unit),​ ​possibly​ ​the​ ​highest​ ​per 
unit​ ​contribution​ ​of​ ​any​ ​San​ ​Francisco​ ​project​ ​to​ ​date,​ ​including​ ​over​ ​$26​ ​million​ ​for​ ​affordable 
housing​ ​that​ ​will​ ​fund​ ​the​ ​creation​ ​of​ ​72​ ​to​ ​102​ ​BMR​ ​units​ ​at​ ​Octavia​ ​Parcels​ ​R,​ ​S​ ​&​ ​U,​ ​including​ ​16 
residences​ ​for​ ​homeless​ ​youth.  
 
In​ ​addition,​ ​BUILD​ ​will​ ​create​ ​a​ ​Community​ ​Facilities​ ​District​ ​that​ ​would​ ​fund​ ​$300,000​ ​per​ ​year,​ ​from​ ​One 
Oak​ ​residents,​ ​for​ ​maintenance,​ ​security​ ​and​ ​repairs​ ​of​ ​the​ ​Plaza​ ​for​ ​100​ ​years​ ​–​ ​a​ ​$30​ ​million​ ​gift​ ​to​ ​this 
long-neglected​ ​intersection.  
 
In​ ​sum,​ ​BUILD's​ ​vision​ ​for​ ​this​ ​site​ ​represents​ ​a​ ​long​ ​overdue​ ​reinvestment​ ​at​ ​this​ ​crucial​ ​San​ ​Francisco 
intersection.​ ​​ ​We​ ​hope​ ​that​ ​the​ ​City​ ​moves​ ​expeditiously​ ​to​ ​uphold​ ​the​ ​Project​ ​approvals. 
 

Sincerely, 
 

 
Mary​ ​Mar​ ​Keenan 
Owner/Designer 
MMclay 
 

 
cc: Lou​ ​Vasquez,​ ​BUILD​ ​Inc. 
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August 7, 2017 

San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

George McNabb 
1400 Van Ness Avenue 

San Francisco, CA 94109 

RE: One Oak Project - 1500-1540 Market Street (Case No. 2009.0159) 

Dear Planning Commissioners, 

I am a Business Owner in Hayes Valley/Market Street area and a member of the Hayes Valley 
Neighborhood Association {HVNA). I am writing to express my strong support for the One Oak project 
and related Oak Plaza improvements. I am extremely proud to endorse such a thoughtful, well­
designed and civic-minded project. Few projects provide such a grand vision for positive 

transformation . 

The Project implements the General Plan and the City's Vision Zero policy, creating a generous 16,000 sq . 

ft. public pedestrian plaza that will dramatically transform this important civic intersection and enhance 

public safety with slow-street improvements, widened sidewalks, generous public seating, new 

landscaping, abundant bike parking, and flexible performance space, along with improved access to the 

new Van Ness BRT and the existing MUNI Metro Station. 

One Oak has earned the first Platinum GreenTrips Certification from Transform, only the 3rd project of 

34 applicants to meet the requirements, and the only condominium project to do so. In addition, 
BUILD has voluntarily doubled the required Transportation Demand Management measures for the 

Project. 

One Oak will pay nearly $41 million in City Impact Fees ($135,000 per unit), possibly the highest per 
unit contribution of any San Francisco project to date, including over $26 million for affordable 
housing that will fund the creation of 72 to 102 BMR units at Octavia Parcels R, S & U, including 16 
residences for homeless youth. 

In addition, BUILD will create a Community Facilities District that would fund $300,000 per year, from One 

Oak residents, for maintenance, security and repairs of the Plaza for 100 years - a $30 million gift to this 

long-neglected intersection. 

In sum, BUILD's vision for this site represents a long overdue reinvestment at this crucial San Francisco 
intersection. We hope that the City moves expeditiously to uphold the Project approvals. 

cc: Lou Vasquez, BUILD Inc. 
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August 01, 2017 

 
San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 
 
RE: One Oak Project — 1500-1540 Market Street (Case No. 2009.0159)  
 
Dear Supervisors, 
 
I am a 30-year resident of San Francisco and a business owner in the City as well.  My architecture firm, which 
focuses on housing -- both market rate and affordable -- is located in Hayes Valley; just a few blocks away from the 
proposed One Oak Project.  
 
I am writing to express my very strong support for the One Oak project and its related Oak Plaza improvements.  
This is an extremely well designed, civic-minded project. Few development initiatives provide such a grand vision for 
positive transformation. I won’t go into the extensive list of benefits this project provides and the numerous 
innovations of its design, as I’m confident this is well covered by others. 
 
I commute by walking to work -- 3 miles from my apartment in the Richmond District -- and I am generally very 
sympathetic to Mr. Henderson’s and Ms. Hestor’s desire to see less – even zero -- parking in new housing 
developments.  
 
However, high-rise condominium developments are very unique typologies and it is extremely difficult, nigh impossible, 
for banks to loan on such projects with radically reduced parking.  The good news is that we’ve seen increasing ability to 
find competitive financing on projects with reduced (or even no) parking for lower-rise projects, but it’s still a step-by-
step process of continual incremental/patient improvement in this regard.  
 
It is in this context that we need to appreciate the fact that One Oak does, in fact, represent a significant advancement 
in “parking reduction” for high-rise residential development. As opposed to the nearby NEMA residential high-rise, 
which has a total 550 underground parking spaces at a ratio 0.76:1, One Oak has only 136 spaces at a greatly reduced 
ratio of 0.45:1.  To date, this is the lowest parking ratio of any high-rise condo proposal in SF. 
 
This site has sat fallow for far too many years; with developers struggling to make it work and, finally, after years and 
years of hard effort, BUILD appears to have pulled it all together. BUILD has done so much very right with this project 
and it would be a shame to cripple or scuttle it on this one issue alone.  That would be a tragic example of an impatient 
“perfect” being the inflexible enemy of the “good” – and the One Oak project is a good project -- a very good project. 
We shouldn’t let this “parking issue” derail it or even delay it a moment further.  
 
In sum, BUILD's vision for this site represents a long overdue reinvestment at this crucial San Francisco intersection.  
I hope that you will move expeditiously to uphold One Oak’s Project Approvals -- intact. 
 
Sincerely, 
 

 
 
Mark Macy 
Principal 
Macy Architecture 
 
 
cc: Lou Vasquez, BUILD Inc. 
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July 31, 2017 

HOWARD PROPERTIES 
355 HAYES STREET 
SAN FRANCISCO 

CALIFORNIA 94102 

T: 415.546.0696 

San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

RE: One Oak Project - 1500-1540 Market Street (Case No. 2009.0159) 

Dear Planning Commissioners, 

I am a Principal at Howard Properties in Hayes Valley writing to express my strong support for the One Oak 
project and related Oak Plaza improvements. I am extremely proud to endorse such a thoughtful, well-designed 
and civic-minded project. Few projects provide such a grand vision for positive transformation. 

The Project implements the General Plan and the City's Vision Zero policy, creating a generous 16,000 sq. ft. public 
pedestrian plaza that will dramatically transform this important civic intersection and enhance public safety with 
slow-street improvements, widened sidewalks, generous public seating, new landscaping, abundant bike parking, and 
flexible performance space, along with improved access to the new Van Ness BRT and the existing MUNI Metro 
Station. 

One Oak has earned the first Platinum GreenTrips Certification from Transform, only the 3rd project of 34 
applicants to meet the requirements, and the only condominium project to do so. In addition, BUILD has 
voluntarily doubled the required Transportation Demand Management measures for the Project. 

One Oak will pay nearly $41 million in City Impact Fees ($135,000 per unit), possibly the highest per unit 
contribution of any San Francisco project to date, including over $26 million for affordable housing that will fund 
the creation of 72 to 102 BMR units at Octavia Parcels R, S & U, including 16 residences for homeless youth. 

In addition, BUILD will create a Community Facilities District that would fund $300,000 per year, from One Oak 
residents, for maintenance, security and repairs of the Plaza for 100 years - a $30 million gift to this long-neglected 
intersection. 

In sum, BUILD's v1s1on for this site represents a long overdue reinvestment at this crucial San Francisco 
intersection. We hope that the City moves expeditiously to uphold the Project approvals. 

Sincerely, 

J!?B ·t-F~ enja m rienr 
Howa d Properties 

cc: Lou Vasquez, BUILD Inc. 
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dlll-SFCM '!liiilP SAN FRANCISCO CONSERVATORY OF MUSIC 

July 14, 2017 

VIA E-MAIL AND FEDEX 

Supervisor London Breed 
President, San Francisco Board of Supervisors 
City Hall 
1 Dr. Carlton B. Goodlett Place, Room 244 
San Francisco, CA 94102-4689 

Re: One Oak Street Project (Case No. 2009.0159E) 

Dear Supervisor Breed: 

On behalf of the San Francisco Conservatory of Music, I am writing join many of the other 
neighborhood cultural organizations and community groups in support of the One Oak Street project. 
Our main campus at 50 Oak Street is located across the street from the project site and will benefit 
from its development, including the activation of Oak Plaza as a first class public space. The project 
is beautifully designed and Oak Plaza will soon become an essential community space and hub of 
the neighborhood. 

SFCM appreciates the steps that Build has taken to work with the cultural organizations in the Civic 
Center neighborhood. Build has designed a project that integrates with and supports a key site in 
this great area of the City. We look forward to continuing this productive relationship with Build. 

We urge the Board of Supervisors to approve the amendments to the General Plan and Zoning Map 
proposed by Build to allow for the efficient and productive development of the One Oak Street 
project. 

avid H. Stull 
President, San Francisco Conservatory of Music 

cc: Sandra Lee Fewer, Board of Supervisors 
Mark Farrell, Board of Supervisors 
Aaron Peskin, Board of Supervisors 
Kathy Tang, Board of Supervisors 
Jane Kim, Board of Supervisors 
Norman Yee, Board of Supervisors 
Jeff Sheehy, Board of Supervisors 
Hillary Ronen, Board of Supervisors 
Malia Cohen, Board of Supervisors 
Ahsha Safai, Board of Supervisors 
Pamela Duffy, Coblentz Patch Duffy & Bass LLP 
John Clawson, Equity Community Builders 
Michael Yarne, Build, Inc. 

SfCm.edU 50 Oak Street, San Francisco, CA 941021415.864.7326 1648



FJAZZ 

June 13, 2017 

Tina Chang & Lily Langlois 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, CA 94103 

RE: Support for One Oak Tower, Oak Plaza & Adequate Parking 

Dear Ms. Chang & Ms. Langlois, 

On behalf of SFJAZZ, I want to express our strong support for BUILD's proposed One Oak residential 
tower and the associated In-Kind Fee Waiver Agreement to develop Oak Plaza. We are located just a 
block and a half away and our staff, musicians, and patrons will benefit from the creation of a new 
public open space that will celebrate and promote the neighborhood as a cultural arts district. 

Oak Plaza will promote the numerous performing arts institutions in the neighborhood, including 
SFJAZZ. Our staff are enthusiastic about the potential of using the plaza for performances, particularly 
our SFJAZZ High School All-Star Ensembles. The new arts plaza, micro-retail kiosks, and ground floor 
cafe/restaurant at One Oak will dramatically enhance public life and safety at one of the most important 
but, currently, least inviting public intersections in our City. 

Equally important, we urge the Planning Commission to support the maximum amount of underground 
parking permitted at One Oak, which we understand is one space for every two dwelling units, or 150 
parking spaces. As local surface lots disappear, parking supply has grown scarce and is a challenge for us 
and other cultural institutions that depend on regional visitors, many from Marin and the Peninsula 
where transit connections are poor. 

Again, we support BUILD's vision to transform one of San Francisco's most prominent intersections with 
a beautifully designed project that will benefit the neighborhood, as well as the city at large. We 
encourage the Planning Commission to approve BUILD's project and the associated In-Kind Fee Waiver 
Agreement. 

Sincerely, 

Randall Kline 
Founder and Executive Artistic Director 

cc: Steve Kuklin, Sr. Development Manager, Build Inc. 
Jared Press, Program Manager, Build Public 

201 Franklin Street, San Francisco, CA 94102 I SFJAZZ.org • T 415.398.5655 • F 415.398.5569 
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United Brotherhood of Carpenters 
and Joiners of America 

LOCAL UNION NO. 22 

June 6, 2017 

President Rich Hillis and Members of the 

San Francisco Planning Commission 

1660 Mission Street. Ground Floor 

San Francisco, CA 94103 

RE: One Oak Project - 1500-1540 Market Street, Case #2009.0159 

Dear President Hillis and Members of the San Francisco Planning Commission, 

I am writing on behalf of the over 3300 members of Carpenters Local Union No. 22 to express our strong 
support for the One Oak Project and related Oak Plaza In-Kind Agreement. We are proud to be partners 
in such a well-designed and thoughtful project. 

BUILD is a San Francisco based development company that has committed to using a union signatory 
general contractor and to employ Carpenters Union members in the construction of this project. This 
commitment will ensure the creation of hundreds of union construction jobs with livable wages and full 
benefits. It will also create a viable career path for local workers to enter into the Carpenters Union 
Apprenticeship Program. 

Oak Plaza will dramatically enhance public safety and access to the new Van Ness BRT and the existing 
MUNI Metro Station. To make this vision a reality, we support BUILD's In-Kind Fee Waiver request. 

We also support the Project's Conditional Use request for a 0.45 parking ratio which would be the lowest 
parking ratio ever proposed for a high-rise residential condo tower. In addition, BUILD has offered to 
double the project's TOM requirements as part of the ir CU request and limit the ratio to 0.25 if they end up 
bui lding the project as a rental. Equally important, the project is removing 66 existing surface parking 
spaces, which means the project is only adding a total of 70 net new (underground) parking spaces to the 
neighborhood, for a net new ratio of 0.23. For these reasons along with the Project Sponsor's willingness 
to compromise, we urge the Planning Commission to support this project 

In sum, BUILD's vision for this site represents a long overdue reinvestment at this crucial San Francisco 
intersection. We hope that the City moves expeditiously to approve the project. 

Sincerely, 

Todd Williams 

Senior Field Representative 

cc: cc: John Rahaim, Director of Planning 

sko/opeiu-29-afl-cio 
2085 3RD STRErT • SAN FRAN(l'i((), CA 94 107 

Tcu11110NE: (415) 355-1322 • F1\X: (41 5) 355-1422 
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From: Andrew J Oliphant
To: Lew, Lisa (BOS)
Subject: RE: letter of support OneOak development appeal
Date: Thursday, August 31, 2017 5:00:32 PM
Attachments: AppealOneOak_SupportLetterOliphant.pdf

Sorry attached this time
 

From: Andrew J Oliphant 
Sent: Thursday, August 31, 2017 5:00 PM
To: 'lisa.lew@sfgov.org' <lisa.lew@sfgov.org>
Subject: RE: letter of support OneOak development appeal
 
 
 

From: Andrew J Oliphant 
Sent: Thursday, August 31, 2017 4:59 PM
To: 'mailto:lisa.lew@sfgov.org' <mailto:lisa.lew@sfgov.org>
Subject: letter of support OneOak development appeal
 
Dear Ms. Liu,
 
Please find attached a letter of support for the appeal of the One Oak development EIR.
 
Yours sincerely, Andrew Oliphant
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August 31, 2017 

 

Board President London Breed and Members of the Board of Supervisors  
c/o Clerk of the Board of Supervisors  
#1 Dr. Carlton B. Goodlett Place City Hall, Room #244 San Francisco, CA 94102-4689  

Re: Board of Supervisors September 5, 2017 Meeting Agenda Item: Appeal of California 
Environmental Quality Act (CEQA) Certification of Final Environmental Impact Report – 
One Oak Street  

 

Dear President Breed and Members of the Board, 

I am writing in support of the above mentioned appeal. I teach and conduct research in urban 
micrometeorology at San Francisco State University, have lived in San Francisco for 15 years, 
and make 90% of trips in the city by bicycle. I am writing because I am concerned by the wind 
impact analysis and the potential impacts of wind on cycling by the proposed development.  

The report discusses the possibility of downwash events from exposed building sidewalls and the 
resulting turbulence from vertical shear, which is accurate. However, it neglects to mention 
horizontal shear and acceleration around building sides from flow splitting. Downwash is more 
likely to impact the windward northwestern side of the building. Given the shape and orientation 
of the building relative to prevailing winds, this horizontal shear is more likely to be the key 
driver of the wind exceedances found at points 12, 13 and 72. In this case it is likely that 
acceleration in this area will also occur to the areas immediately adjacent (N and S), especially 
on the road side to the south away from the frictional effect of the building. This is a busy bike 
lane with riders typically riding into the wind, yet no mention is made of the obvious 
implications for the exceedances found next to the bike lane. 

Adding wind barriers to prevent down-washing air from impacting pedestrians will not absorb 
the wind energy but rather transfer it. Although this was not assessed in the wind tunnel study 
either, theoretically the wind would be deflected into the street immediately adjacent to the wind 
barriers. This would create additional acceleration and shear-driven turbulence in the street near 
the curb, precisely where bicyclists ride. 

The report states, 

 “Bicycles – A project would have a significant effect on the environment if it would create 
potentially hazardous conditions for bicyclists or otherwise substantially interfere with bicycle 
accessibility to the site and adjoining areas.” 

and 

“Bicycle conditions were assessed qualitatively as they relate to the project site, including 
bicycle routes, safety and right-of-way issues, and conflicts with traffic.” 
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Yet the wind studies suggest the building could create potentially hazardous conditions for 
bicyclists and wind impacts on cyclists could easily have been quantitatively explored, explicitly 
through reconfigured test points. I believe this shows bicycle impacts were incompletely studied, 
despite showing wind exceedances at three points adjacent to a busy bike lane, which suggests 
that wind impacts from the development could be significant for bicycling.  

 

Yours sincerely,  

 

Andrew Oliphant 
1767 Grove Street 
San Francisco, CA 94117 
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From: Jiro
To: Lew, Lisa (BOS); Jiro
Subject: One Oak
Date: Thursday, August 31, 2017 4:51:43 PM

3739 17th St
San Francisco
94117
August 31, 2017
Dear Folks,
I am writing to urge the studying of the impact of 1 Oak on the Market street corridor.
Currently every day more than 5000 people on bicycles traverse Market street from Van Ness
east. Most of those people on bicycles will have to stop at a traffic light and start again
between Van Ness and Ninth Street.
Bicycles are highly unstable at slow speeds. At slow speeds people on bicycles are much less
stable than people walking. The gusting winds documented by the study of wind impact on
pedestrians will affect the people on bikes much more severely.
 The winds will cause folks to veer uncontrollably or fall from their bicycles. Given the
proximity of many other people on bikes, automobile traffic, curbs, streetcar tracks and
potholes, it is extremely likely that there will be injuries and perhaps deaths resulting from
these wind blasts at the street level.
It is the established goal of the City and County of San Francisco to promote walking and
bicycling as means of everyday transportation. Allowing 1 Oak to affect Market Street in such
a detrimental way will reduce the number of people walking and bicycling. Wind blast is very
unpleasant. Let’s not allow it to be dangerous.
Thank you,
Jiro Yamamoto
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From: Board of Supervisors, (BOS)
To: BOS-Supervisors; Jalipa, Brent (BOS); Lew, Lisa (BOS)
Subject: FW: Appeal of the Certification of the Final Environmental Impact Report for One Oak Street (1500–1540 Market

Street), Motion 19938, Case No. 2009.0159E
Date: Thursday, August 31, 2017 11:37:38 AM
Attachments: One Oak EIR appeal.pdf

From: tesw@aol.com [mailto:tesw@aol.com] 
Sent: Thursday, August 31, 2017 11:10 AM
To: Breed, London (BOS) <london.breed@sfgov.org>; Board of Supervisors, (BOS)
<board.of.supervisors@sfgov.org>
Subject: Appeal of the Certification of the Final Environmental Impact Report for One Oak Street
(1500–1540 Market Street), Motion 19938, Case No. 2009.0159E

See attached letter, pasted in below.

D5 Action
August 30, 2017

To: London Breed, President, and Members of the San Francisco Board of Supervisors

Cc: Angela Calvillo, Clerk of the Board of Supervisors

From: Tes Welborn, D5 Action Coordinator

Re: Appeal of the Certification of the Final Environmental Impact Report for One Oak Street (1500–
1540 Market Street), Motion 19938, Case No. 2009.0159E

Dear President Breed and Supervisors,

D5 Action urges you to uphold Jason Henderson's appeal against the certification by the Planning
Commission of the Environmental Impact Report for the proposed One Oak Street Project.

The EIR fails to adequately analyze a number of areas that will have major impacts on San Francisco
residents and visitors on this major intersection of Market Street and Van Ness Avenue. The EIR
would also set precedent not only for the HUB area and its projected up to 10,000 new residents, but
for all of San Francisco.

INADEQUATE ANALYSIS OF WIND IMPACTS

The analysis of wind impacts in the DEIR entirely ignores the effects of the project and
any proposed mitigation measures on key groups such as seniors, people with disabilities and
cyclists. Indeed, the wind effects are projected to be so severe as to endanger small adults and
children.
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Response WI-2 in the Final EIR discounts any need to specifically analyze the specific effect on
seniors, people with disabilities or cyclists, and asserts that the original analysis was sufficient. This
omission means that we have no real understanding of the actual hazard that the project will cause
for cyclists using the city’s busiest bike-commuting route, which runs along Market Street
right next to the development, and is used by 2,500+ commuters daily, many of
them residents of the Haight Ashbury.
 
The City has a policy of encouraging bicycle ridership: witness the vast humber of Ford Bike Share
installations and new and proposed dedicated bike lanes. I have personally observed many tourists
using bicycles around the city. These visitors, along with residents, would be put at risk without a
proper wind analysis – which this EIR lacks.
 
We are disturbed to see that the summarized wind study results on page 4.D.18 indicate that the
project will create wind exceeding the hazard criteria for even able-bodied people at test point 57 (in
the western crosswalk across Market Street at Van Ness Avenue. This is a heavily-used pedestrian
crosswalk near multiple transit stops across the city’s major artery. Where a project causes a wind
speed rated as a hazard, this is deemed a significant impact under CEQA. The San Francisco
Planning Code Section 148 stipulates that “No exception shall be granted and no building or addition
shall be permitted that causes equivalent wind speeds to reach or exceed the hazard level of 26 miles
per hour for a single hour of the year.” The project clearly causes winds to reach hazard level at test
point 57 where they do not do so currently. The EIR also creates a bogus interpretation of San
Francisco Planning Code, “no net increase,” that must be corrected.
 
For these reasons, the EIR inadequately analyses the additional hazard created by the development
and must be rejected by the Board of Supervisors.
 
INADEQUATE ANALYSIS OF VMT
 
The EIR’s approach to analysis of per capita vehicle miles traveled (VMT) relies on several
mistaken assumptions.
 
The development analyzed in the EIR provides 0.50 parking spaces per unit, rather than the 0.25
spaces per unit specified by the Market and Octavia Plan. The developers have clearly stated that
they need a ratio of 0.44–0.50 spaces per unit in order to achieve their desired profitability. San
Francisco’s Planning Department should be looking at the needs of San Francisco first, not that of
developers. And over 200% of goals for market-rate, or luxury housing, has been met for years to
come. San Francisco's goal for low and moderate income housing stands about 20%. The Planning
Department should be advocating for the production of low and moderate income housing by all
means possible, including city financing.
 
The buyers of these luxury condominiums, when these units are occupied, will be using private
vehicles and TNC vehicles, based on the experience of other luxury developments.
 
Despite this, the VMT analysis makes excessive assumptions about future residents’ likely use of
public transit. In reality, given the Planning Commission’s perverse decision to grant conditional use
authorization for 0.50 parking spaces per unit, the VMT assumptions in the EIR cannot be justified
and the analysis must be reworked.
 
More broadly, the San Francisco Planning Department’s approach to VMT analysis under CEQA is
fundamentally flawed because it relies on comparing development-estimated VMT to the regional
average for the nine Bay Area counties. The existing density of San Francisco and availability of
transit imply that almost any new development in San Francisco can be shown to have lower VMT
than the average for an area that includes counties such as Solano, Sonoma and Santa Clara. As
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implemented by the Planning Department it is virtually impossible for a development in San
Francisco to be rated as causing a significant transportation impact based on VMT. This
interpretation sets a major precedent.
 
The Planning Department’s decision on how to adopt statewide guidance from the California Office
of Planning and Research is entirely arbitrary and does not reflect the principles of CEQA. It is hard
to imagine how any project in San Francisco could be found to create a significant traffic-based
impact when compared to a VMT per capita level based on a vast region of California. This would
set a terrible precedent in a city already overwhelmed by automobile traffic. Incorrectly, the EIR
assumes that this unusual interpretation holds true and for this reason the EIR is not adequate.
 
The EIR Traffic Analysis should have assessed the project’s impact based on San Francisco VMT
figures and not purely regional VMT.
• The EIR Traffic Analysis should be reworked to assess the net impact of the project on VMT
within the study area.
• The analysis should account for the reasonably foreseeable high rate of commuting trips by private
vehicle from the project site to and from the Peninsula and South Bay.
• The analysis should include a more comprehensive examination of traffic flow and the impact of
vehicle trips to and from the project site on nearby transit, bike, car, and pedestrian traffic. This is
compatible with the state’s revised traffic analysis guidelines, as any disruption to the many busy
commuter routes is likely to cause significant environmental impact.
 
INADEQUATE ANALYSIS OF TRAFFIC AND SAFETY IMPACTS DUE TO TNCS AND
DELIVERIES
 
The EIR’s traffic analysis is based on the 2002 Transportation Impact Analysis Guidelines for
Environmental Review, which are essentially a minor revision of the original 1991 guidelines, based
on 1990 data. It makes no substantive attempt to account for the changes since 1990 in the type and
level of traffic flow along the city’s two primary arteries that would be generated by the residents of
a 310-unit luxury condominium building.
Any reasonable person would recognize substantial differences between traffic flows between 1990
and 2017 caused by factors such as:
• The massive boom in transportation network companies (TNCs) such as Uber and Lyft. Their
impact on traffic has been ignored in this EIR.
• The huge growth in online commerce and related rise in package deliveries. Many of these
deliveries would be performed by a wide range of delivery companies. Based on current practices,
many if not most residential deliveries are attempted between 3pm and 7pm, which is the peak of
evening commuter traffic. Despite the loading zone on Oak Street, these deliveries will cause a
significant impact on traffic along Market Street and Van Ness Avenue. However, the EIR fails to
analyze this.
• Double-parking caused by the many deliveries, and by visitors. It is to be expected that the 600+
residents of a 310- unit luxury building are likely to place an above-average number of deliveries of
food, goods, and services. These deliveries will regularly result in drivers parking illegally and
double parking along Market and Van Ness, thereby blocking bikes, transit and other private
vehicles, and creating hazards for pedestrians. Despite the potential of illegally parked delivery
vehicles to imperil pedestrians and cyclists and to create frequent gridlock, none of this is analyzed
in the EIR.
 
D5 Action seeks correction and proper mitigation for One Oak's EIR. We do favor the analyzed
alternate of 100% rental housing. We ask the Board of Supervisors to uphold this appeal, invalidate
the Planning Commission's certification, and direct them to revise the EIR to address these serious
issues.
 
Cordially,
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Teresa M. Welborn
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From: Smokey Bear
To: Lew, Lisa (BOS)
Subject: One Oak Appeal support
Date: Thursday, August 31, 2017 10:53:27 AM

Dear Ms. Lew,

I am writing to express support for the appeal of the One Oak project.
I live at Opera Plaza (Van Ness and Golden Gate) and One Oak will have
a direct impact on me. I think that the EIR was certified without
really evaluating the traffic impacts. I expect a large development at
One Oak, and I am NOT AT ALL opposed to developing the site. Van Ness
and Market is one of the best intersections in the City to develop
with large buildings - because it's served by transit.

My opposition to One Oak is this: I've been waiting my entire life to
ride fast, reliable transit in San Francisco. I don't drive. I have
never owned a car. I can vouch that living at Van Ness and Market
without driving is not just possible, it's the only sane option. And I
am very concerned that so much induced automobile traffic at One Oak
will ruin the Van Ness BRT, which I am excited to see happening, and
render it useless. And then, after a LIFETIME, 5 decades, of waiting
for better MUNI, better MUNI will turn out to be a pipe dream - again.
How awful.

Anna Sojourner
601 Van Ness Ave., Apt 852
SF 94102
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From: gushernandez1
To: Lew, Lisa (BOS)
Subject: Support for Appeal of One Oak
Date: Thursday, August 31, 2017 8:01:09 AM

Dear San Francisco Board of Supervisors,

Affordable Divis supports the appeal of One Oak and supports the request to require the project to meet the parking
requirements of the Market Octavia Better Neighborhoods Plan.

The Market Octavia Plan is the result of years of community input and was created with a neighborhood-centric
approach to planning, like Affordable Divis' own Divisadero Community Plan.  The Market Octavia Plan sets low
parking ratios to encourage use of existing Muni stations and bus lines.

Instead of following the Better Neighborhoods Plan, this project is proposing to add to congestion and pollution by
encouraging automobile use and ownership.  This will not create a better neighborhood.

Please support the appeal to reduce the environmental impact of this project:

• Set the parking ratio of One Oak to 0.25:1 as required by Planning Code, Market and Octavia Better
Neighborhoods Plan.
• Restrict parking valet operation on weekdays to discourage driving to work.
• Direct Planning to analyze current transportation demand.
• Require an independent study to analyze the relationship between providing parking, housing affordability, and the
feasibility of new housing.

Thank you,

Gus Hernandez
Chair
Affordable Divis
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From: Neighbors United
To: Jalipa, Brent (BOS)
Subject: Support of the appeal of One Oak
Date: Thursday, August 31, 2017 12:01:49 AM
Attachments: Neighbors United Letter in Support One Oak Appeal.pdf

Hi Brent, 
Please submit the attached letter from Neighbors United for consideration for Tuesday's
 hearing on the appeal of the project at One Oak. 
Thank you so much, 
Jennifer Snyder
Coordinator, Neighbors United
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From: Jennifer Fieber
To: Jalipa, Brent (BOS)
Subject: One Oak Appeal - Letter of support for public packet
Date: Wednesday, August 30, 2017 12:48:01 PM
Attachments: One Oak Letter.doc

Dear Legislative Clerk,

Please include our support of the One Oak project and pass to be passed on to the BOS.

Thanks,

Jennifer Fieber
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558 Capp Street • San Francisco CA • 94110 • (415)282-6543 • www.sftu.org 
 
 
 
Aug 21, 2017 
 
RE: Support of One Oak Appeal 
 
Dear Members of the Board of Supervisors: 
 
 
I write in support of the appeal of One Oak Development and want to echo the concerns against 
allowing increased parking as a luxury amenity as well the lack of real study on public transit 
and bicycling.  
 
One Oak lies in one of the most transit rich corners. As a current resident of Bernal Heights, 
where my only public bus option is a 10 minute walk and scheduled every 20 minutes (and as a 
former resident of transit-utopia New York City), I am quite jealous of the transit options that 
One Oak residents will have. I would never own a car if I was fortunate enough to live there. 
 
Luxury parking makes housing within more expensive. One Oak’s sales prices will put this 
housing way out of reach for most current residents. One Oak’s developer admit that without 
additional parking allowances they would choose to create more rental housing which we 
desperately need. This means more on-site housing rather than tenants waiting for in-lieu of fees 
to maybe one-day turn into rental stock. 
 
San Francisco should be a model of smart, transit-oriented planning for a global warming-
concerned future. The latest One Oak plans instead sends the message that we allow for the 
convenience of a wealthy few, rather than the benefit of the many with planning sensitive to 
ecological transit goals. One condo owner’s Lexus parking spot is apparently more important 
than their contribution to gridlock for everyone else as that owner circles complicated one-way 
blocks to get into the parking garage.  
 
The city also refused to study the wind effects of this building for bicyclists before approving. As 
a bicyclist myself, I often experience the terrifying cyclone at the intersection of Polk and Hayes 
when I am tossed around like a rag doll trying to remain in the bike lane. To ignore the effects of 
wind and bicyclist safety on a street with speeding cars rushing through arterial streets, is frankly 
irresponsible. Again, the city needs to do more to protect current residents than appease 
developers of luxury condos and their wealthy clientele.  
 

S   A   N    •  F   R   A   N   C   I   S   C   O
T   E   N   A   N   T   S   •   U   N   I   O   N

1668



Existing at sea level, let’s make San Francisco a bellwether of sensitive, equitable planning. 
Ignoring problems or study doesn’t make the problems go away. 
 
I thank you for your time, 
 
 
 
Jennifer Fieber 
Political Campaign Director 
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From: Rupert Clayton
To: Jalipa, Brent (BOS); Calvillo, Angela (BOS)
Subject: HANC submission in support of appeal of One Oak EIR (Case No. 2009.0159E, for hearing September 5, 2017)
Date: Tuesday, August 29, 2017 3:27:42 PM
Attachments: HANC One Oak appeal letter 2017.08.29.pdf

Dear Angela Calvillo and Brent Jalipa,

Please find attached a letter from the Haight Ashbury Neighborhood Council in support of the
 appeal against certification of the EIR for the One Oak Street development (Case No.
 2009.0159E) that will be heard by the board on September 5, 2017. Please include this letter
 in the briefing packet for the supervisors and all parties, and as part of the public record in this
 case.

I would be grateful if you would confirm receipt of this letter via email.

Kind regards,

Rupert Clayton
Land Use Chair, Haight Ashbury Neighborhood Council
415.786.9941
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The site’s location at Market and Van Ness means that the effect of increased wind on cyclists is particularly 
important to study. However, neither Section 4.C nor Section 4.D of the EIR provides any analysis of the 
effect of wind on cyclists, such as the increased risk of cyclists being blown into vehicle traffic, or the potential 
reduction in bike usage due to people avoiding increasingly frequent street-level winds. 
 
Neither do we have any analysis of the actual hazard to elderly or disabled pedestrians crossing Market Street or 
Van Ness Avenue, despite the fact that the project’s own wind analysis shows that it increases the frequency of 
hazardous wind in these locations. The project is located these two major transit arteries, is within three blocks of 
City Hall and is close to many city offices and arts venues. For these reasons, the surrounding sidewalks and streets 
are used regularly by many people with limited mobility. Again, this group includes many Haight Ashbury residents. 
Despite this setting, Section 4.D of the EIR contains no analysis of the effect of increased wind on seniors 
and disabled people. 
 
HANC was particularly alarmed to see that the summarized wind study results on page 4.D.18 indicate that the 
project will create wind exceeding the hazard criteria for even able-bodied people at test point 57 (in the western 
crosswalk across Market Street at Van Ness Avenue. This is a heavily used pedestrian crosswalk near multiple transit 
stops across the city’s major artery. Where a project causes a wind speed rated as a hazard this is deemed a 
significant impact under CEQA, and the San Francisco Planning Code Section 148 stipulates that “No exception 
shall be granted and no building or addition shall be permitted that causes equivalent wind speeds to reach or 
exceed the hazard level of 26 miles per hour for a single hour of the year.” The project clearly causes winds to reach 
hazard level at test point 57 where they do not do so currently. For this reason, the EIR inadequately analyses 
the additional hazard created by the development and must be amended to find the wind impact to be 
significant. 
 
The EIR states that the project results in “no net increases in the number of test points that would exceed the 
hazard criteria” [4.D.17] and uses this “no net increase” criterion to conclude that “the proposed project would not 
alter wind in a manner that substantially affects public areas.” By inventing this “net increase” standard, the EIR 
wrongly interprets SF Planning Code Section 148 as exempting projects that create hazard-level winds in some 
places and reduce them in others. This interpretation would allow any developer to create new wind hazards and 
offset them by choosing sufficient testing points in areas where wind is reduced. This is plainly not the intent of 
either CEQA or the San Francisco Planning Code. 
 
The current wind analysis is therefore deficient in many respects and it is the duty of the Board of 
Supervisors to reject certification of the EIR. 
 
INADEQUATE ANALYSIS OF VMT  
 
The EIR’s approach to analysis of per capita vehicle miles traveled (VMT) relies on several mistaken assumptions. 
 
The development analyzed in the EIR provides 0.50 parking spaces per unit, rather than the 0.25 spaces per unit 
specified by the Market and Octavia Plan, and the developers have clearly stated that they seek a ratio of 0.44–0.50 
spaces per unit in order to command sufficiently high sale prices to achieve their desired profitability. Essentially, 
we are looking at a development of largely luxury apartments where around half of the 310 units will have access to 
private vehicles and a great deal of residents’ remaining travel will be via TNC vehicles (essentially another single-
occupancy auto transport mode in most cases). 
 
Despite this, the VMT analysis makes excessive assumptions about future residents’ likely use of public transit. 
Were the development to be restricted to 0.25 parking spaces per unit or less, and were it to include a significant 
portion of on-site inclusionary units, then it would be reasonable to forecast significant transit use at such a well-
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served intersection. In reality, given the Planning Commission’s perverse decision to grant conditional use 
authorization for 0.50 parking spaces per unit, the VMT assumptions in the EIR cannot be justified and the 
analysis must be reworked. 
 
More broadly, the San Francisco Planning Department’s approach to VMT analysis under CEQA is fundamentally 
flawed because it relies on comparing development-estimated VMT to the regional average for the nine Bay Area 
counties. The existing density of San Francisco and availability of transit imply that almost any new development in 
San Francisco can be shown to have lower VMT than the average for an area that includes counties such as Solano, 
Sonoma and Santa Clara. As implemented by the Planning Department it is virtually impossible for a development 
in San Francisco to be rated as causing a significant transportation impact based on VMT, even if future occupants 
are projected to have significantly worse per-capita VMT scores than the city average, and even if the congestion 
and transit delays caused by the development significantly increase greenhouse gas emissions overall. 
 
The Planning Department’s decision on how to adopt statewide guidance from the California Office of Planning 
and Research is entirely arbitrary and does not reflect the principles of CEQA. The OPR guidelines were amended 
at a late stage so that “a project that generates greater than 85 percent of regional per capita VMT, but less than 85 
percent of city-wide per capita VMT, would still be considered to have a less than significant transportation 
impact”. [OPR Revised Proposal for Implementing SB 743, page III:23] The intent is clear that this change is to 
avoid penalizing projects that incrementally improve VMT outside of metropolitan centers. 
 
There is no indication that OPR intended to favor the converse interpretation: that a project has a less than 
significant transportation impact if it exceeds 85 percent of city-wide per capita VMT so long as it generates less 
than 85 percent of regional per capita VMT. Indeed, if this converse interpretation were to be adopted (in which per 
capita VMT for San Francisco becomes irrelevant), it is hard to imagine how any project in San Francisco could be 
found to create a significant traffic-based impact when compared to a VMT per capita level based on a region that 
stretches from Cloverdale and Vacaville to Gilroy. Incorrectly, the EIR assumes that this converse 
interpretation holds true and for this reason the EIR is not adequate. [EIR page 4.C.35 note 23] 
 
The EIR Traffic Analysis should have assessed the project’s impact based on San Francisco VMT figures and not 
purely regional VMT. It is important that new projects contribute to San Francisco’s positive effect on regional 
VMT, rather than promote a regression to the mean. To this end: 

• The EIR Traffic Analysis should be reworked to assess the net impact of the project on VMT within the 
study area. 

• The analysis should account for the reasonably foreseeable high rate of commuting trips by private vehicle 
from the project site to and from the Peninsula and South Bay. 

• The analysis should include a more comprehensive examination of traffic flow and the impact of vehicle 
trips to and from the project site on nearby transit, bike and car traffic. This is compatible with the state’s 
revised traffic analysis guidelines, as any disruption to the many busy commuter routes is likely to cause 
significant environmental impact. 

 
INADEQUATE ANALYSIS OF TRAFFIC AND SAFETY IMPACTS DUE TO TNCS AND E-COMMERCE DELIVERIES  
 
The EIR’s traffic analysis is based on the 2002 Transportation Impact Analysis Guidelines for Environmental Review, which 
are essentially a minor revision of the original 1991 guidelines, based on 1990 data. It makes no substantive attempt 
to account for the changes since 1990 in the type and level of traffic flow along the city’s two primary arteries that 
would be generated by the residents of a 310-unit luxury condominium building. Any reasonable person would 
recognize substantial differences between traffic flows between 1990 and 2017 caused by factors such as: 

• The advent and massive boom in transportation network companies (TNCs) such as Uber and Lyft. The 
DEIR made no mention of TNCs whatsoever, and the Final EIR simply states that TNC traffic is 
not analyzed. 
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• The huge growth in e-commerce and concomitant rise in package deliveries to rental addresses. It would be 
reasonable to assume that each weekday 80%+ of these luxury units would generate at least one delivery, 
and that many units would have multiple deliveries. These deliveries would be performed by a wide range of 
shipping companies. Because One Oak would be a residential address, it is likely that most deliveries will be 
attempted between 3pm and 7pm, during the peak of evening commuter traffic. Even if the building has a 
loading zone on Oak Street, any reasonable person would foresee these deliveries causing a 
significant impact on traffic along Market Street and Van Ness Avenue. However, the EIR fails to 
analyze this. 

• Double-parking caused by the many other deliveries. It is to be expected that the 600+ residents of a 310-
unit luxury building are likely to place an above-average number of orders for every other type of deliverable 
item and service, from takeaway meals to dry cleaning. Each one of these deliveries will require a separate 
contractor to visit One Oak, and many of these will have no knowledge of whatever provision is made for 
delivery drop-offs on Oak Street. Consequently, these deliveries will regularly result in drivers parking 
illegally along Market Street and Van Ness Avenue, thereby blocking bikes, transit and other private 
vehicles. Despite the potential of illegally parked delivery vehicles to imperil pedestrians and cyclists 
and to create frequent gridlock, none of this is analyzed in the EIR. 

 
The use of 26-year-old data and methods to analyze the traffic impacts of a luxury-apartment building at 
the intersection of the busiest streets in the nation’s second-most-densely populated city is a clear 
indication of the inadequacy of this EIR and why certification must be rejected by the board. 

 
 
To be clear, in pointing out these areas where the EIR fails to adequately analyze the project’s environmental 
impacts, HANC is not seeking to prevent redevelopment of this site. We merely want to ensure that the potential 
impacts of the development under CEQA are properly analyzed so that the city’s elected and appointed decision-
makers can act in full knowledge of the consequences to our environment.  
 
We urge the board to uphold this appeal, invalidate the Planning Commission’s certification of the EIR and direct 
that the report be revised to address the failings we have raised. 
 
Sincerely, 
 
 
 
 

 
Rupert Clayton 
HANC Housing and Land Use Chair 
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From: Jason M Henderson
To: gailbaugh40@gmail.com; Jalipa, Brent (BOS)
Subject: HVNA Letter on One Oak - Revised
Date: Tuesday, August 29, 2017 1:24:35 PM
Attachments: 2017 HVNA One Oak EIR appeal.doc

Gail

Thanks for pulling this letter together. I have made some revisions to
align the language and vocabulary with the planning department. There
are many more details that could be added, but you touch on the main
points and this should be sufficient to show support from HVNA.

When you send to the Clerk of the Board Jalipa, Brent (BOS)
<brent.jalipa@sfgov.org> please cc me or bcc me.

thank you!

-jh

--
Jason Henderson
San Francisco CA
94102
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August 28, 2017 
 
London Breed, President, and San Francisco Board of Supervisors 
1 Dr. Carlton B. Goodlett Place 
City Hall, Room 244 
San Francisco, CA 94102-4689 

 
Cc: Angela Calvillo, Clerk of the Board of Supervisors  
 
Re:  Appeal of the Certification of Final Environmental Impact Report for One Oak Street 
 
Dear President Breed and the Supervisors, 
 
The Hayes Valley Neighborhood Association supports the appeal of the Certification of the 
One Oak EIR. Our board of directors met and discussed the issues documented in letters 
addressed to the Planning Department and Planning Commission on January 5 2017 (DEIR 
Public Comment) and May 26 2017 (June 15 Commission Hearing).  The concerns raised in 
those letters were not satisfactorily addressed in the Response to comments and we reiterate them 
briefly here: 
  

1. Wind impacts on bicyclists are not studied.  The EIR does not inform the public about 
potential wind hazards to cyclists and potential mitigations. The Response to Comments 
are dismissive and cavalier about cycling and wind hazards. With thousands of new 
cyclists encouraged to use Market Street, the city is not doing due diligence.  
  

2. Traffic flow to Oak from Van Ness is not adequately understood in the EIR. 
Unregulated for-hire car service is adding to congestion throughout the city but especially 
in the Northeast section, and even more so in the Van Ness Corridor. The EIR does not 
consider the volume of TNC’s and taxis that may inundate Oak Street from Van Ness. It 
may also contribute to congestion on Van Ness.  The City needs adequate data to 
understand these impacts and to understand how to mitigate.  
 

3. Traffic flow management for residents’ cars, in the loading/queueing curbside 
adjacent to the entrance to the building is unclear.  TNCs and e-commerce deliveries 
will be using the same space that cars queuing for the valet will use. That will lead to 
localized congestion and potential hazards to pedestrians using Oak Street.  
 

4. The VMT threshold used should fit the site.  Our city is 7 x 7 miles, yet the VMT 
threshold used in the EIR is 14.6 per capita daily VMT.  14.6 miles is a significant 
increase over the 3.5 daily per capita VMT of the One Oak area. The standards should fit 
the site, and the city should revise how it analysis VMT to reflect this.   
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5. Cumulative impacts on Oak. The EIR did not adequately study traffic flow, commercial 

deliveries, events, and keeping pedestrians safe in the Oak Plaza within Oak Street.  
Activity for the new high rise now under construction (1554 Market St), events at the 
Conservatory of Music, and further planned development coming to Oak and Franklin 
have not been studied for their impact on this planned Plaza at the entrance to Oak Street 
from Van Ness.  The proposed 10 South Van Ness project and its wind, TNC, and e-
commerce delivery impacts must also be part of the cumulative impacts analysis  

 
HVNA believes that the criteria used to analyze the environmental impact for this area is 
outdated and does not address existing concerns not mentioned in the EIR criteria used to access 
the environmental impact of this development. We support dense development within the 
Market/Octavia Better Neighborhood Plan.  We support a mix of affordable and market rate 
housing at this dense location so this new community of 15,000-20,000 new residents can live 
and work in our city. But the impact of this dense development must recognize the impacts 
facing our citizens. 
 
Sincerely, 
 
 
 
Gail Baugh 
President, Hayes Valley Neighborhood Assn 
Gailbaugh40@gmail.com 415-265-0546 
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From: Theresa Flandrich
To: Jalipa, Brent (BOS)
Subject: Planning Case # 2009.0159E 1500-1540 Market Street
Date: Tuesday, August 29, 2017 12:29:45 PM
Attachments: One Oak Street Project Letter.doc

Please find One Oak Street project appeal support letter, as an
attachment here.
Thank you kindly,
--
  Theresa Flandrich
  theresa@sdaction.org
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1360 Mission St., Suite 400 
 San Francisco, CA 94103 
 415-546-1333 
 www.sdaction.org 
  

  

San Francisco Board of Supervisors 
 
Re: One Oak Street Project Appeal 
 
Dear Supervisors, 
 
This letter is in regards to the One Oak Street Project. Senior and Disability Action 
advocates for seniors and people with disabilities and works to make San Francisco 
inclusive to all. We have issues in regard to the proposed development that we would like 
to bring to your attention. 
 
The effects of wind: 
 
With the construction of the proposed building, the winds that will hit the intersection of 
Market and Van Ness will kick up something fierce. Another possible development 
replacing the Goodwill building, and others heading for the pipeline nearby, will only add to 
this wind force. The project is planning to provide awnings to shield sidewalk pedestrians.  
But what will happen to pedestrians who are negotiating the busy streets with nothing to 
hold on to? For seniors and disabled people with mobility issues—many of whom negotiate 
this area to shop, utilize public transit, cabs, para-transit etc., the wind can spell disaster.  
Falls are a leading cause of fatalities and serious injuries among older Americans. Many 
seniors are frail and vulnerable to heavy winds.  One of our organization members was 
recently injured due to a fall caused by heavy wind gusts. She spent 2 weeks in the hospital 
with an injured knee. In addition to seniors and people with disabilities, cyclists and children 
will also be put at risk. This issue must be part of the discussion and addressed.   
 
Displacement issues: 
 
The proposed development is sure to have impacts of displacement, as has been shown in 
other neighborhoods in the city such as the Mission and South of Market. Funds that are 
owed the city, since low income units will not be included in this development, should go 
towards very low income units nearby. This might help make available units for current area 
residents, as they are hit by the wave of displacement that will surely come. Please also 
ensure that some units should be affordable to people with disabilities and seniors who live 
on SSI or Social Security, at a mere $900 or so each month. 
 
It is our hope that you will seriously consider these issues.  These are of great concern to 
the senior and disability communities and the greater community. Please take action to 
protect and serve these communities. 
 
Sincerely, 
 
 
 
Jessica Lehman 
Executive Director 
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From: Howard Strassner
To: Jalipa, Brent (BOS)
Subject: 0ne oak appeal
Date: Tuesday, August 29, 2017 8:28:25 AM
Attachments: one oak appeal2.doc

This is the Sierra Club appeal support letter. I also sent the letter directly to the Clerk.

-- 
Muni needs at lot of work to get better.The blog  http://bettermuni.wordpress.com/ offers some
 suggestions for some first steps.
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SAN FRANCISCO GROUP 
2120 Clement Street, Apt 10, SF CA 94121 
 
August 21, 2017 
 
Angela Calvillo, Clerk of the Board 
Board of Supervisors 
City Hall 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 
 
Re: Appeal of the Certification of the Final Environmental Impact Report for One Oak Street 
Motion 19938, Case No. 2009.0159E 
 
Dear Ms. Calvillo, 
 
The Sierra Club supports the appeal of the subject EIR based on several neglected factors. This 
project is proposed for one of the most transit-rich, bikeable, and walkable parts of San 
Francisco.  However, the EIR failed to consider the impact of several aspects of the project on 
the operation of transit, the flow of bicycle commuters nearby, and the degradation to air quality 
and contribution to greenhouse gas emissions of the vehicle miles traveled (VMT) that the 
project will generate in combination with nearby projects and others citywide and regionally. 
 
One, the EIR did not evaluate the potential for the project to generate increased VMT from 
transportation network company (TNC) vehicles and the impact of those vehicles to congestion, 
degraded air quality, and the operation of nearby Muni lines.  An increase in VMT would be 
counter to San Francisco’s own Transit-First Policy and to the City’s efforts to comply with SB 
375 and AB 32. 
 
Two, the EIR did not consider the transformation in shopping at brick and mortar stores to 
shopping online and the probability that the completed project will generate additional VMT 
from delivery vehicles. 
 
Three, the EIR did not consider wind impacts to bicyclists traveling on the Market Street bicycle 
lanes.  Currently, 1,200 bicyclists ride past the One Oak site between 4 and 6 p.m. on weekdays. 
 There is already a wind tunnel at Polk and Market Street.  The proposed building is likely to 
extend that wind tunnel, but the EIR includes no evaluation of wind impacts to bicyclists and 
therefore no mitigations for wind impacts to bicyclists. 
 
Four, the EIR inappropriately used 85% of the regional per capita level of VMT, 14.6 miles per 
day, as the threshold of significance for the corner of Van Ness and Market streets. Since the  
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VMT in this neighborhood is only 3-4 miles per day it was assumed that increasing the  VMT 
would have no significant impact and so no further analysis was required.  However, the 
Planning Department acknowledges that the regional VMT threshold of significance used by the 
department is only an advisory recommendation, and not mandated or required by state law. 
Therefore, the EIR for the project should have studied the large proportional impacts that the new 
car trips to and from this project will have on pedestrians, bicyclists, and transit in the immediate 
area and on the city.  
 
Five, the EIR failed to consider the local and regional impact of allowing the project to provide 
double the amount of allowable parking – and the associated increase in VMT, congestion, and 
greenhouse gas emissions that parking will generate – in the context of other nearby projects and 
the VMT that they will generate, and projects throughout the city and region and the VMT and 
greenhouse gases that will be generated cumulatively. 
 
Six, the EIR did not take into consideration increased VMT and congestion caused by an increase 
in the number of technology company shuttle buses that may service the project inhabitants. The 
EIR did not evaluate the probability of increased local and highway congestion and the increases 
to greenhouse gas emissions, especially from the practice of deadheading (driving one way 
without passengers during the morning and evening commutes) caused by these vehicles. The 
Sierra Club supports a project with affordable rental housing for individuals and families that 
commute and work in San Francisco as opposed to a project that feeds into the reverse commute 
pattern – one in which people live in San Francisco and rely on a system of private diesel buses 
to take them to and from work – adding to congested city and regional roads, with associated 
increases in greenhouse gas emissions. 
 
San Francisco must take climate change seriously. The Sierra Club adds that this project is 
precedent setting and needs to be held to the absolutely highest environmental standards. This 
project EIR  must mitigate wind impacts to bicyclists, it must embrace the City’s Transit-First 
Policy, it must take seriously the link between affordable housing in transit rich neighborhoods 
and decreased VMT, and it must deal with the combination impacts of parking, TNC’s and 
delivery vehicles resulting in more VMT and greenhouse gas emissions.   
 
Thank you for your consideration, 
 

Howard Strassner, Member SF Group Executive Committee  
ruthow1@gmail.com 
 
Susan Vaughan, Vice-chair SF Group 
selizabethvaughan@gmail.com 
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From: Marlayne Morgan
To: Jalipa, Brent (BOS)
Subject: Letter from VNCNC on One Oak
Date: Tuesday, August 29, 2017 8:16:49 AM
Attachments: VNCNC OneOak2.docx

Hi Brent-

Here is our position on the One Oak project.

Best,

Maralyne Morgan
VanNess Corridor Neighborhoods Coalition
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August 24, 2017 

 

President London Breed 

San Francisco Board of Supervisors 

Re: Proposed Tower at One Oak 

Dear President Breed: 

 

The Van Ness Corridor Neighborhoods Council urges you to reverse the Planning Commis-
sion’s approval of additional on-site parking for this residential housing project.  Additional park-
ing counters the reason for locating denser and more affordable housing along central  transit 
corridors like VanNess Avenue.  One Oak has already been granted greater density because of 
this policy, although allowing garage parking makes new housing less affordable and negatively 
impacts transportation in this area.  

City officials studied and mitigated wind impacts on pedestrians, but refused to examine the 
danger to cyclists, who will experience dangerous wind tunnel impacts. At the same time,  the 
city refused to do a detailed study of traffic impacts on MUNI, saying the project fit within re-
gional average levels of driving.  Ride-hailing services and e-commerce deliveries swarming 
One Oak will also add to existing traffic gridlock in the area, but again, the city refused to study 
the issue. Willful ignorance means the project won’t mitigate these impacts, even as traffic con-
gestion in the heart of the second densest city in the country worsens.    

Allowing  One Oak exceed parking limits in the densest, most transit-friendly part of San Fran-
cisco sets a precedent that will increase traffic gridlock. This project is the first in a series of 
“transit-oriented developments” along the Van Ness corridor, and if One Oak is allowed more 
parking spots, the cumulative impact of every new project adding additional parking will negate 
the gains anticipated by increased use of transit on this vital corridor. 

 

Marlayne Morgan/S 

Jim Warshell/S 
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Co-Chairs, VanNess Corridor Neighborhoods Council 

 

 
 

VNCNC Member Organizations 
 

Cathedral Hill Neighbors Association 
 

Golden Gate Valley Neighborhood Association 
 

Hayes Valley Neighborhood Association 
 

Lower Polk Neighbors 
 

Middle Polk Neighborhood Association 
 

Pacific Avenue Neighbors 
 

Pacific Heights Residents Association 
 

Russian Hill Community Association 
 

Russian Hill Neighbors 
 

Western SoMa Voice 
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From: Board of Supervisors, (BOS)
To: BOS-Supervisors; Jalipa, Brent (BOS); Lew, Lisa (BOS); Major, Erica (BOS)
Subject: FW: One Oak Appeal
Date: Wednesday, August 23, 2017 11:26:31 AM
Attachments: one oak appeal2.doc

 
 
From: Howard Strassner [mailto:ruthow1@gmail.com] 
Sent: Tuesday, August 22, 2017 11:18 AM
To: Board of Supervisors, (BOS) <board.of.supervisors@sfgov.org>
Subject: One Oak Appeal
 

Support letter ​from the Sierra Club​
 
--
Muni needs at lot of work to get better.The blog  http://bettermuni.wordpress.com/ offers some
suggestions for some first steps.
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