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SUBSTITUTED
FILE NO. 171070 10/17/2017 RESOLUTION NO.

[Accept and Expend Gift - Comfort Women Justice Coalition - Arts Commission - Maintenance |
of the “Comfort Women’s” Column of Strength - Total Gift Value of $208,000]

Resolution retroacti\}ely authorizing the Arts Commission to accept and expend a
donation from the “Comfort Women” Justice Coalition of $208,000 for the purpose of

maintaining the artwork titled the “Comfort Women’s” Column of Strength for a period

not less than 20 years.

WHEREAS, On September 22, 2015, the Board of Supervisors, passed a resolution
urging the City and County of San Francisco to establish é memorial for “Comfort Women”
and to educate the community about stopping global human trafficking of women and girls, a
copy of which is on file with the Clerk of the Board of Supervisors in File No. 150764,
Resolution No. 354-15, which is hereby declared to be a part of this resolution as if set forth
fully herein; and

WHEREAS, The “Comfort Women” Justice Coalition, a not for profit organization,
(Donor) commissioned the “Comfort Women’s” Column of Strength by Steven Whyte (“Artist”);

i
i
{

and

WHEREAS, The “Comfort Women’s” Column of Strength was.subsequently installed at
St. Mary’s Square Extension (Site) pursuant to the approval of the Arts Commission, the
agency responsible for approving the placement of artwork on city property under authority of ‘
Charter, Sections 5.101 and 5.103; and R

WHEREAS, The San Francisco Arts Commission also previously approved the Artist's
design and the text on the identification plaque pursuant to Resolution Nos. 0109-17-012 and
0206-17-025, respectively, and agreed to accept the Artwork as a gift on behalf of the City

upon the terms and conditions set forth in an agreement between the Arts Commission and

the Donor dated August 3, 2017; and

Supervisors Kim; Fewer, Peskin
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WHEREAS, St. Mary’s Square Extension is currently the property of the City and
County of San Francisco; and
WHEREAS, The Donor has raised $208,000, an amount estimated by a qualified art

conservator in conjunction with the San Francisco Arts Commission as being adequate to

maintain the artwork (Maintenance Endowment) for a period of no less than 20 years; and

WHEREAS, The Arts Commission has entered into an agreement with the Artist
regarding their mutual rights and responsibilities related to the Artwork; now therefore, be it
RESOLVED, The Board of Supervisors authorizes the Arts Commission to accept and

expend the gift of the Maintenance Endowment to conserve and maintain the Artwork located

at the Site.

Approved: W

Mayor Edwin Lee

Gt

Controller

Supervisors Kim; Fewer, Peskin
BOARD OF SUPERVISORS Page 2




CITY AND COUNTY OF SAN FRANCISCO

GIFT AGREEMENT
BY AND BETWEEN
THE SAN FRANCISCO ARTS COMMISSION

AND
.“COMI*‘ORT WOMEN” JUSTICE COALITION

FOR THE GI¥T OI‘
WOMEN’S COLUMN OF STRENGTH, AN ARTWORK BY STEVDN WHYTE
AND ASSOCJLATED COSTS

GIET AGREEMENT

THIS GIFT AGREEMENT, dated as of 8TH day of August, 2017, for reference purposes only is
made in the City and County of San Francisco, State of California, by and between the “COMFORT
WOMEN” JUSTICE COALITION, a not for profit organization, hereinafter referred to as “Donor” and
the City and County of San Francisco, a municipal corporation, hereinafter referred to as “City,” acting by
and through its Arts Commission (the “Commission”), for the purposes and on the terms and conditions

set forth below.

Recitals
A. WHEREAS, Donor has written to the Arts Commission a letter of intent to donate Women's
Column of Strength (“Artwork” or “Memorial”) to the City as memorial to the so-called “Comfort
Women”, who were forced into sexual slavery during World War IT, and -

B. WHEREAS, on Sept. 22, 2015 the Board of Supervisors, passed aresolution urging the City
and County of San Francisco to estabhsh a memorial for “Comfort Women” and to educate the
community about stopping global and human trafficking of women and girls and

C. WHEREAS Mayor Edwin Lee approved the St. Mary’s Square extension site 'for placement of
the memorial and

D. WHEREAS, the Donor has raised the fimds to commission the Memorial with the intent to gift it
to the city along with 2 maintenance endowinent in the amount detetmined by the Arts Commission to

maintain the Memorial for an estimated 20 years, and

E. WHEREAS the 500 Pine St. Company, LLC (Developer) has approved the installation of the
Artwork on the improved open space, known as St. Mary’s Square Extension (Site), which is adjacent to
their development on 500 Pine St., and whereas 500 Pine St. Co., under a separate agreement with the
City, has agteed to transfer St. Mary s Square Extension to the San Francisco Recreation and Parks Dept.

(Chent) Whereupon it will become City property and-

- F. . 'WHEREAS the Arts Comumission, the City agency responsible for approving the placement of
artwork on city property under authority of Charter Section 5.101 and 5.103, has agreed fo accept the
Artwork as a gift on behalf of the City upon the terms and conditions set forth herein, and

P-500 (5-10) SFAC Gift Agreement (2-17) .
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G. Whereas Donot conducted an infenational design competition and selected the Proposal by
Steven Whyte (Artist) and commissioned Artist to create and fabricate the Artwork and has consulted
with the Arts Commission regarding the Artworl’s design;

H And Whereas the Commission has approved the Axtist’s design and the text of the Artwork
identification plaque under Resolution Nos. 0109-17-012 and 0206-17-025, respectively, and

L WHEREAS the parties enter into this Agleement for the purpose of the gift and associated costs
of the Artwork:

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

AGREEMENT
1. Recitals
The foregoing recitals are true and correct and are incorporated herein by this reference,
2. Definitions

‘Whers any word or phrase defined below, or a pronoun used in place thereof, is used in any part of
this Agreement or the Contract Documents, it shall have the meaning set forth below:

a. “ADA?” shall mean the Americans with Disabilities Act (including all rules and regulations
thereunder), Title 24 (California Building Code) and all other applicable federal, state and local
disabled access 1egislat10n as the same may be amended, modified or supplemented from time to
time.

b....“Agreement” shall mean this agreement, including all addenda, appendices and modifications, .
whether created now or in the future.

c. “Artist” shall mean Steven Whyte, the creative designer'of the Artwork.

d. “Artwork” or “Memorial” shall mean Women's Column of Strength created by Steven Whyte
proposed as a to gift to the City under this Agreement. For the purposes of this Agreement, the terms
“Artwork” and “Memorial” are used interchangeably.

e. “City” shall mean City and County of San Francisco, a municipal corporation.

f.  “Client” shall mean the San Francisco Recreation and Park Department, a city agency, whete the
Artwork is located.

g “Commission” shall mean the San Francisco Arts Commission, a city agency.

h. “Commission Costs” shall mean the Maintenance Endowment and other costs incurred by the
Commission for work performed on behalf of the Gift by any of the Commission’s contractors,
vendors or other direct costs to the Commission related to the Gift, and Commission’s direct and
indirect administrative costs associated with the costs of administration and coordination of the Gift
and supervision of Commission contractors involved in any work associated with the Gift including
the creation, delivery, installation and maintenance of the Artwork. Commission Costs shall also
include staff time and agency overhead requited to coordinate all of the above.

P-500 (5-10) SFAC Gift Agreement (2-17)
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1. “Committee” shall mean the Visual Arts Committee of the Commission. .

j. “Conceptual Design” shall mean drawings (in plan and elevation) and/or 3-dimensional models, a
written description, ploposed materials and samples and cost estimates at 30% design completion.
The information provided in Conceptual Design shall be complete enough to fully illustrate the

design intent of the Artwork.

k. “Construction Documents” shall mean final and complete architectural, structural, mechanical
and engineering drawings, written specifications, structural and engineering calculations at 100%
design completion, prepared by Artist or Astist’s subcontractors, or Contractor and Contractor’s
subcontractors, setting forth in detail the design and specifications of the Artwork. Construction
Documents shall describe and fix the location, size, materials and character of the Artwork with
respect to architectural, structural engineering, mechamcal and electrical systems, materials, colots,
method of attachment and fabrication methods, and other such elements as may be appropriate.
Construction Documents must be signed and stamped by design professionals licensed in the State of
-California as required by the California Building Code and any local amendments thereto.

1. “Contract Documents” shall mean any work, including but not limited to, Design and
Construction Documents, Shop Drawings, Mock-ups, models, engineering calculations, approved
installation plans, and all material samples and product data, project budget, and any and all
additional documents and submittals produced under this Agreement that the Commission has
approved and to which the completed Artwork is expected to conform.

m. “Congervation Report” shall mean a report prepared by a Fine Arts Conservator that evaluates the
durability of the proposed materials for the Artwork, and provides an estimated annual and long term
estimation of the cost of maintaining and conserving the Artwork. Such 1eport shall be used as a
basis for developing the Maintenance Endowment.

n. “Design Development Documents” shall mean presentation quality materials, which shall include
colored drawings or computer-generated color images (in plan and elevation) and/or 3-dimensional
models that accurately reflect the Artwork and how it will be installed at the Site, mock-ups, final
color and materials samples, proposed fabrication methods, proposed signage text, feasibility studies
and final cost estimates at design completion. When used in reference to the proposed Artwork,
Design Development Documents shall fix and describe the size and character of the Artwork with
respect to its relationship to the Site, including architectural, structural, mechanical and slectrical

systems, materials and other elements as may be appropriate.

0. “Developer” shall mean 500 Pine St. Company, LLC, the developer of the 500 Pine St. office
building and nearby 350 Bush St. development, who is transferring the 6, 166 squate feet of open
space known as St. Mary’s Sq. extension to the city.

p. “Director of Cultural Affairs” shall mean the Director of Cultural Affairs for the Commission.
q. “Donor” shall mean the “Comfort Women” Justice Coalition, the person(s) or organization
making the Gift to the City and County of San Francisco.

r. “Gift” or “Gift of Artwork™ shall mean the Artwork that Donor proposes to gift to the City and
the costs to the City associated with the gift of such Artwork as set forth herein. -

s. The “Maintenance Bndowment” or “Endowment” shall mean thie contribution by the Donor to the
Aurts Commission intended to cover the estimated annual and Iong term maintenance and conservation
costs estimated to be necessary to conserve the Artwork for a minimum of 20 years. The Endowment
shall include both estimated direct and indirect costs for such conservation and maintenance,
including Arts Commission staff time and associated agency overhead. The Maintenance

P-500 (5-10) SFAC Gift Agreement (2-17)
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Endowment is based on the Conservation Report, commisgioned by the Donor for the putpose of
evaluating the maintenance and conservation requirements for the Artwork and the projected costs
agsociated with the long term care of the work. .

t.  “Memorial” see “Artwork”.

0. “Mock-ups” or “Samples” shall mean illustrations such as standard schedules, performance .
charts, instructions, brochures, diagrams, and physical samples of all or any portion of the Work, and
other information furnished by Axtist or other contractors to illustrate materials or equipment for all or
any portion of the Work. The purpose of the Mock-ups and Samples is to provide physical examples
that illustrate materials, eqmpment or workmanship and establish the standards by which the Work
will be judged. ,

Y. “Proposal” shall mean the proposed visual, aesthetic, and artistic intent and design of the
Astwork. The most recent design approved by the Commission is incorporated herein as Appendix A
of the Contract Documents and is binding unless changes are approved by resolution of the
Commission,

w. “Public Work” shall have the same meaning as under San Francisco Administeative Code Section
6.1(1), as currently written or as may be amended from time to time.

%, “Project Costs” shall mean all costs associated with the completion of all Work under this
Apgreement, as estimated in Appendix C, including all modifications. Project Costs shall include, but
are not limited to the costs for all Artist and other design fees including preliminary and final signed
stamped engineering docutents, engineering peer review, soil testing, lighting designers, project
managers and other consultants; costs associated with attending Arts Commission and other City
meetings required for the approval and implementation of the Artwork; matetials and labor for
fabrication, transportation, storage and installation of the Artwork, including any necessaty permits
and licenses; required insurance; sales tax if required; post-installation maintenance. Project Costs
include the Commission Costs, as defined above,

. “Shop Drawmgs” shall mean drawmgs dlagrams and othe1 data spec1ﬁcally prepal ed by Donor
Donor’s subcontractors, Artist or Artist’s subcontractors, fabricators, manufacturers, suppliets, or
distributors illustrating in detail exactly how the Work, or any element thereof, is to be fabricated and
installed. Shop Drawings shall be signed and stamped by a licensed design p1ofesslona1 unless this
requirement is specifically waived by the Commission.

z. “Site” shall mean ST. MARY’S SQUARE EXTENSION, A PARCEL OF IMPROVED OPEN
SPACE ADJACENT TO 500 PINE ST. DEVELOPMENT AND ST. MARY’S SQUARE, A
PUBLIC PARK OWNED AND OPERATED BY THE SAN FRANCISCO RECREATION AND
PARKS DEPT.

aa. “Work” shall mean the work performed by the Donor pertaining to providing the Commission
with the services and deliverables as 1equired under Paragraph 3, Services and Appendix B of this
Agreement. In addition to all other services and deliverables required herein, Work shall mclude the
design, fabrication and delivery of the Artwork.

bb. Whenever the words “as directed,” “as required,” “as permitted,” or words of like effect are used,
it shall be understood as the direction, requirement, or permission of the Commission. The words
“sufficient,” “necessary,” or “proper,” and the like, mean sufficient, necessary or proper in the
judgment of the Commission. The words “approval,” “acceptable,” “satisfactory,” or words of like
import, shall mean approved by, or acceptable to, or satisfactory to the Commission, unless otherwise
indicated by the context. The terms “include,” “included” or “including” and similar terms shall be
deemed to be followed by the words “without limitation.”

P-500 (5-10) SFAC Gift Agreement (2-17)
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3. Gift of Axtwork and Payment of All'Proj ect Costs

The Domnor hereby agrees to transfer title and give sole and unconditional ownership of the Artwork
(described in Exhibit A, attached hereto and incorporated by reference as though fully set forth
herein), subject to the conditions stated herein, to the City and County of San Francisco, to be under
the jurisdiction of the San Francisco Arts Commission, an agency of the City and County of San
Francisco. The Donor further agrees to perform the Services, as defined below, described in this
Agreement. The estimated value of the Gift, including all Project Costs, is estimated to be:

$398,000. The Donor agrees to be responsible for the payment of all Project Costs associated with the
Gift. Project Costs are itemized in Appendix C, Project Costs, attached hereto and incorporated by

reference as though fully set forth herein.

a. Donor Direct Payment. Donor agrees to pay all costs to vendors associated with the work
specified in this agreement as detailed in Appendix C.

b. Donor’s Payment to Arts Commission. Donor agrees to pay the Arts Commission the
- Commission Costs including all costs associated with the Mainténance Endowment,

c. Commission Costs. Commission Costs are estimated to be $208,000 (two hundred eight
thousand dollars). Payment of Commission Costs shall be made in a lump sum payment and is due

prior to the Commission issning the Letter of Conditional Acceptance of the Gift as pet Paragl aph 14,
: “Comm1ssxon Approvals” and authonzmg delivery of the Artwork to the Site, -

4. Services

Pending Arts Commission approval and any other necessary City approvals, Donor agrees to enter
into an agreement with the Artist to design, fabricate and deliver the Artwork to the Site, and to pay
all costs related to the des1gn, fabrication, storage, transportation and installation of the Artwork as
itemized in Appendix C, in accordance with all approved Contract Documents.

a. Services. Donor agrees to perform the Services provided for in Appendix B, “Services to be
Provided by Donor,” attached hereto and incorporated by reference as though fully set forth herein, as
well as any scope of services included in any subsequent modification to this Agteement,

b. Procedure for Execution of Work.

(1) It is the general intent of the parties that the Donor shall require the Axtist to complete the
design, fabrication of the Artwork and transport the Artwork to the Site, provided that City
determines, in its sole discretion, to go forward with the completion of the Artwork. The Artwork
shall be.completed in separately deﬁned successive stages (“Phases™). Each Phase shall be governed
by this Agreement, and by any modifications to this Agreement setting forth specific terms and
conditions governing each Phase of Work

‘ (2) By authorizing any particular Phase, the Commission is not obligated to authorize any
subsequent Phase. Subject to the limitations contained in this Agresment, the Commission may
terminate this Agreement at any time and is under no obligation to modify the Agreement to include

subsequent Phases.

(3) Donor shall not authorize the Artist to commence any Phase nor incur any expense in
anticipation of commencing any Phase unless the Commission has given prior written authorization.
Prior to beginning each Phase, Donor shall obtain the necessary approval of the previous Phase. In no
event shall City be liable for any claims or damages arising from Donor’s, Artist’s or other
coniractors’ unauthorized actions.

P-500 (5-10) SFAC Gift Agreement (2-17)
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¢. Consultation. Donor agrees to cooperate in good faith with the Commission and to be available
as reasonably necessary for consultation with the Commission, Artist, Client, and City’s Contractors
during all stages. of the Work. Commission agrees to facilitate cooperation and arrange for and

coordinate all necessary consultation among the Commission, Artist, Client, and City’s Contractors,

(1) Donor shall copy Commission on all correspondence between Donor, Artist, Client, other
City Departments or other City Contractors in which Commission is not a party. Donor shall notify
Commission in writing of any verbal agreements and/or understandings that are arrived at in
conversations ot meetings between Donor, Artist, Client, or other City Contractors to which
Commission is not a party. Donor understands that failure to inform Commission of such
agreements, and fajlure to confirm such agreements in writing with Commission may result in such
agreements not being honored.

5. Legally Binding Commitment

Donor acknowledges the City, and Commission’s reliance on promised payment of Project Costs
including Commission Costs. Donor’s agreement to pay Project Costs is an integral part of this
Agreement and acceptance of the Artwork. Donor understands that such promise is a binding
commitment on the Donor and on all of its successors and assigns.

6. Signage and Recognition Plaque

The Commission and Donor hereby agree to identify the Artwork as Women's Column of
Strength, by Steven Whyte, for all publicity purposes. As part of the Project Cost, Donor shall provide, or
include in payment to the Commission the cost of an identification plaque (“Plaque™), which the shall be
fabricated in conformity to the Commission specifications regarding font, size, matetial and placement,
The final text of the plaque has been agreed upon between the parties and approved by the Commission
by Resolution 0206-17-025, the text of which is attached as Appendix A(l) and is mcozporated herem by
reference. , - - —_

7. Taxes

a. Any taxes levied upon the Agreement, the transaction, or the equipment or services delivered
under this Agreement, including possessory interest taxes, California sales and use taxes and any tax due
to Artist under state, federal or local law shall be borne by Donor.

8. Insurance

a. Required Insurance, Without in any way limiting Donor’s liability pursuant to Section 16,
the “Indemnification and General Liability” section of this Agreement, Donor shall maintain, or cause to
be maintained, in force insurance in the following amounts and coverages, or as modified in Appendix B..
Donor shall obtain such insurance on or before the time specified below; if no time is specified below,
Daonor shall obtain such insurance when required fo do so by Appendix B or a modification to this

. Agreement, Donor shall maintain all required insurance continuously from the time originally specified,
throughout the term of this Agreement until Final Acceptance of the Work by resolution of the Arts
Cornumission. The Director of Cultoral Affairs, with the approval of the City’s Risk Manager, may
authorize in writing the release of an interest in such insurance at an earlier date.

(1) Workers Compensation, in statutory amounts with Employers’ Liability limits not less than
$1,000,000 each accident, injury or illness. Donor and Donor’s subconiractors shall obtain such
insurance prior to certification of this Agreement. To the extent Donot, or Donor’s subcontractors
warrants, in writing, that Donor or/or Donor’s subcontractor is not an employer and has no employees as

P-500 (5-10) SFAC Gift Agreement (2—17)
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defined by the California Labor Code Sections 3351-3351.1, Donor and/or Donoz’s subcontractor, need
not provids to the Clty proof of Workers Compensation i insurance.

@) Professxonal Liability Tusurance for all design professionals (such as architects, landscape
architects or engineers), applicable to contractor’s profession, who provide Donor and/ or 4Artist with
signed stamped drawing or calculations. Such insurance shall have limits not less than $1,000,000 each
claim with respect to negligent acts, errors and omissions. Donor or Artist shall obtain such insurance
when Donor or Artist subcontracts for any work from such a design professional, and prior to the '
submittal of Construction Documents, Any design professional required to obtain professional liability
insurance shall maintain such insurance, and proof thereof, for the term of this Agreement.

(3) Commercial General Liability Insurance, with limits not less than $1,000,000 each
occutrence Combined Single Limit for Bodily Injury and Property Damage, including Contractual
Liability, Personal Injory, Products and Completed Operations. Donor shall obtain such insurance prior
to commencing the fabrication of the Artwork and shall maintain through the transportation and
installation of the Work at the Site,

(4) Automobile Liability Insurauce: If Donor is an individual, Personal Automobile Liability
Insurance with limits not less than $100,000/$300,0600 each occurrence. If Donor is a corporation or
other legal entity, Commercial Automobile Liability Insurance with limits not less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage, including Owned, Non-
Owned and Hired auto coverage, as applicable, unless a lesser amount is approved by City’s Risk
Manager. Donor shall obtain such insurance prior to certification of this Agreement.

(5) Fine Arts Insurance or other insurance against Joss may be required at the Commission’s
discretion on a case by case basis. Such insurance shall be for an amount equal to the value of the
Artwork being transported, installed, de-installed or stored.

(6) Transportation and/ot Installation Coverage, as nécessary and appropriate.

b. Required Policy Language.

) Commereial General Liability and Commercial Automobﬂe Llabﬂtqg Insurance shall be

endorsed to provide:

i Endorse the policy to name as Additional Insured the City and County of San
Francisco, its Officers, Agents, and Employess;

ii. - State that such policies are primary insurance to any other insurance available to
the Additional Insureds, with respect to any claims atising out of this Agreement, and that insurance
applies separately to each insured against whom claim is made or suit is brought, but the inclusion of
more than one insured shall not operate to increase the insurer's limits,

iif. Regarding Worlers® Compensation, Donor hereby agrees to waive subrogation
which any insurer of Donor may acquire from Donor by virtue of the payment of any loss. Donor agrees
to obtain any endorsement that may be necessary to effect this waiver of subrogation. The Workers’
Compensation policy shall be endorsed with a waiver of subrogation in favor of the City for all work
performed by the Donor, its emaployees, agents and subcontractors.

(2) Allpolicies shall provide thirty days’ advance written notice to the City of reduction or
nonirenewal of coverages or cancellation of coverages for any reason. Notices shall be sent to the

following address:

P-500 (5-10) SFAC Gift Agreement (2-17)
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SUSAN PONTIOUS.

- San Francisco Arts Commission
401 Van Ness Avenue, Suite 325
San Francisco, CA. 94102

¢. Miscellaneous Insurance RequirementS'

+ (1) All insurance policies required under this Agreement shall be issued by insurance companies
reasonably acceptable to City and authorized to do business in the State of California. Before
commencing any operations under this Agreement, Donor shall do the following: (a) furnish to City
certificates of insurance; and additional insured policy endorsements with insurers with ratings
comparable to A~, VIII or higher, and that are satisfactory to City, in form evidencing all coverages set
forth above, and (b) furnish complete copies of policies promptly upon City request.

(2) Should any of the required insurance be provided under a claims-made form, Donor shall
maintain such coverage continuously throughout the term of this Agreement and, without lapse, for a
period of four years beyond the expiration-of this Agreement, to the effect that, should occurrences during
the contract term give rise to claims made after expiration of the Agreement, such claims shall be covered
by such claims-made policies. This tail coverage requirement may be waived by the City’s Risk Manager
in writing where appropnate

(3) Should any of the requmad insurance be provided under a form of coverage that includes a
general annual aggregate limit or provides that claims investigation or legal defense costs be included in
such general annual aggregate limit, such general annual aggregate limit shall be double the oceurrence or
claims limits specified above.

(4) Should any required insurance lapse during the term of this Agreement requests for
payments originating after such lapse shall not be processed until City receives satisfactory evidence of
reinstated coverage as required by this Agreement, effective as of the lapse date. If insurance is not
reinstated, City may, at its sole optlon terminate this Agreement effective on the date of such lapse of

insurance. S S — e SE— —

(5) Approval of the insurance by City shall not relieve or decrease the liabjlity of Donor
hereunder.

(6) In the event of loss or damage and where any insurance proceeds are paid to City, the
Commission shall make a determination, n its sole discretion, as to whether the Work shall be restored,
recaonstructed or abandoned. If the Commission determines that Donor shall restore or reconstruct the
Work, all insurance proceeds received by City shall be paid to Donor to the extent the proceeds are used
- for such restoration or re-constriction.

(7) If a subcontractor will be used to complete any portion of this agreement, the Donor shall
ensure that the subcontractor shall provide all necessary insurance and shall name the City and County of
San Francisco, its officers, agents and employees and the Donor listed as additional insureds.

9. Indemnification

Donor agrees to defend, indemnify and hold harmless the City and County of San Francisco, its
officers, employees and agents, from any and all acts, claims, omissions, liabilities and losses by
whomever asserted atising out of acts or omissions of Donor in the performance of the scope of work,
except those arising by reason of the sole negligence of the City and County of San Francisco, its officers,
employees and agents.
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City and County of San Francisco agrees to defend, indernify and hold harmless Donor, its
officers, employees and- agents, from any and all acts, claims, liabilities and losses by whomever asserted
arising out of acts or omissions of the City and County of San Francisco in its obligations under this
Agreement except those arfsing by reason of the sole negligence of Donor, 1ts officers, employees and

agents.

Fach party to this Agreement shall be responsible for its-own defense and defense costs of all
claims and liabilities of any type which arise out of the sole acts or omissions of the respective party. In
the event of concurrent negligence of the City, its officers, employees and agents and the Donor, its |
officers, employees and agents, each paty shall be responsfble for its own defense and defense costs and
the liability for any and all claims for injuries or damages to persons or property shall be apportloned
under the California theory of compal ative negligence as presently established or as may hereafter be

maodified.

10. Donor’s Warranties

a.

P-500 (5-10) SFAC Gift Agreement (2-17)

Warranty of Title. Donor represents and watrants that the Artist is the sole owner of any
and all copyrights pertaining to the Artwork, and that the Artist has sole authority for granting
license for the use of the Artwork image, and that nothing in any written agreements the
Donor has with the Axtist will conflict with the City’s Agreement with Artist, incorporated
herein by reference, which grants the City a non-exclusive intellectual property license for

use of the Artwork and Artwork image.

Freedom from Liens. Donor represents and warrants that the Artwork is free and clear of
any liens or other claims and that there are no outstanding disputes i’ connection with
property rights, mtellectual property rights or any other rights in the Artwork or any parts of

the Artwork.

Warranty of Workmanship. Donor represents and warrants that, for a period of one year
after Final Acceptance, the Artwork will be free of defects in workmanship or materials, and

- that the’ Artwork will be executed in permanent, non-fugitive materials that will not tend to

degrade or fade over long-term installation at the Site, and that the Donor shall follow the
fabrication recommendations contained in any Consetvation Repott commissioned for this
project, Attached as Appendix A and incorperated herein by reference. Any degradatmn or
fading will not include any tendency to deteriorate that is specifically identified in the
Contract Documents, or quality within a material that is afﬁmnatlvely recommended in the

Conservation Report.

Donor shall be responsible for paying all costs and expenses associated with remedial work to
repair any defects in workmanship or materials that appear within one (1) year of Final
Acceptance of the Artwork by City under Section 14, “Commission Approvals” of this
Agreement. Any repair costs shall be determined by the Arts Commission in its sole
discretion and the City shall select and approve the contractors that will conduct any repair
work to the- Artwork. Such costs shall be considered as being over and above what the.
City should have reasonably expected based on the Donor’s representation of the
Artwork to the Commission and the maintenance identified in the Conservation Report.

‘Warranty of Public Safety, Donor represents and warrants that the Work as fabricated and
installed will not pose a danger to public health or safety in view of the possibility of misuse,
if such misuse is in a manner that was reasonably foreseeable at'any time during the term of

this Agreement.

‘Warranty of Acceptable Standard of Dlsplay and Operation. Donor represents and
warrants that;
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The Artwork.as fabricated will conform to all Contract Documents approved by the
Commission and will conform to the recommendations of the Conservation Report. The
parties anticipate that the City should be able to adequately maintain the Artwork for at
least 20 years with the Maintenance Endowment provided by the Donor under this
Agreement.

Occasjonal or minimal cleaning and repair of the Artwork and any associated working
parts and/or equipment will maintain the Artwork within an acceptable standard of public
display;

Except for any damage that arises directly or indirectly from seismic activity, foreseeable

exposure to the elements and general wear and tear will cause the Artwork to experience

only minor repairable damages and will not cause the Artwork to fall below an acceptable
~ standard of public display; and

With general routine cl’eaning, repair, and within the context of foreseeable exposure to
the elements and general wear and tear, the Artwork will not experience irreparable
conditions that do not fall within an acceptable standard of public display, including
mold, rust, fracturing, staining, chipping, tearing, abrading and peeling,

f  Manufacturer’s Warranties. In the event the Artwork incorporates products covered by a
manufacturer’s warranty, Donor shall provide copies of such warranties to the City.

11. _ Tostructions for Maintenance; Variable Media Guidelines; Anticipated Life Span of Artwork

a. Instructions for Maintenance, Unless specifically provided in this Agreement, Donor shall
not be responsible for ongoing maintenance of the Artwork. Donor shall provide the
Commission and Client SAN FRANCISCO RECREATION AND PARK DEPT. with a
Conservation Report that will include a general maintenance plan for the Artwork, with a

— detailed description of future anticipated maintenance requirements; a-recommended-
maintenance schedule; anticipated and required care and/or replacement/upgrade of any part
of the Artwork and associated moving parts or equipment including any staff time involved in
displaying or operating the Artwork and the frequency of such staff involvement; and written

.instructions and manufacturer’s specifications for reasonably foreseeable maintenance and
preservation activities relating to the Artwork. Artist shall also provide Commission and
Client, San Francisco Recreation and Park Dept. with a description of all equipment and or
machinery nesded to operate the project (if applicable) and any anticipated or required
staffing, supervision or operational needs. The Artwork shall be durable, taking into
consideration that the Site is an unsecured public space that may be exposed to elements such
as weather, temperature variation, and considerable movement of people and equipment.
Donor shall ensure that all maintenance requirements will be reasonable in terms of time and
expense.

b. Artwork with Variable Media: With respect to Artwork involving or incorporating electronic,

. digital, video, mechanical, living, variable, moving or other dynamic components (“Variable
Media™), the Donor shall ensure that the Commission is also provided with written
recommendations for translating the Artwork into new media or replacing elements of the
Aurtwork in the event that the original medinm, components and/or the Axtist’s installation
plan become obsolete (“Variable Media Guidelines”). Although the City is not required to

" comply with such Variable Media Guidelines, the City may take such Guidelines into account
when maintaining the Artwork ot trying to preserve the integrity of the Artwork.
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c. Arts Commission Maintenance of the Artwork: The Arts Commission will be exclusively
responsible for the maintenance of the Artwork and shall maintain the Artwork in its sole
discretion. Although City strives to maintain the Civic A1t Collection in good repair and
condition, City is not required by this Agreement to maintain the Artwork to any particular
standard. City may determine to allow the Artwork to deteriorate in accordance with the
Artwork’s temporary life span, if deemed appropriate by City or if City lacks sufficient funds
for required maintenance and/or conservation. If the Artwork suffers deterioration, City shall
have sole discretion to determine whether to remove the Artwork from display as a result of
deterioration, whether to replace any portion of the Artwork or translate any component into
new media, or whether to maintain the Artwork on display despite its deteriorated condition.

d. Anticipated Lifetime of Artwork: The anticipated life span of the Artwork is Twenty (25)
years from the date of final acceptance by the Commission. After that time, the Commission
in its sole discretion may re-evaluate the Artwork to determine if it retains its identity as a
work of art and, if not, whether to take appropriate action, including the possibility of
destroying the Artwork, Ifno life span is specified above or pursuant to a subsequent
contract modification, the anticipated life span of the Artwork shall be 25 years.

120 City’s Ownership Rights; Removal and Relocation; Notice

The Commission intends to display the Artwork at the Site as originally created by Artist and as
intended by the Donor and to maintain the Artwork in good condition, However, if the Artwork is
integrated into the Site so that it cannot be removed without alteration or destruction to the Artwork, the
City, must preserve complete flexibility to operate and manage City property in the public’s interest.
Therefore, City retains the absolute right to Alter the Artwork in City’s sole judgment. For example, City
may Alter the Artwork to eliminate hazard, to comply with the ADA, to otherwise aid City in the -
management of its property and affairs, or through neglect or accident. If, during or after the term of this
Agreement, City finds the Site to be inappropriate, City has the right to install the Artwork at an alternate
location that City chooses in its sole discretion. If the Artwork is free-standing such that it can be
removed without significant damage to the Artwork or the Site, and if the Commission authorizes the -
removal of the Artwork, the Commission shall take reasonable precautions to minimize Alteration of the

Artwork during removal,
13, Intellectual Property and Artist(s) Rights Waiver

~ As aprecondition of this Agreement, Donor shall require the Artist to sign the attached
Agreement between the Artist and the City and County of San Francisco (City’s Agreement with the
Axtist) attached hereto as Exhibit D, and incorporated by reference as though fully set forth herein.

The Donor hereby waives auy and all claims that the Donor may have under the federal Visual
Artists Rights Act (17 U.S.C. 987 et seq.), and any other local, state, federal or international laws that
convey the same or similar rights (“Moral Rights Laws™), with respect to the Artwork, its display,
removal from display, exhibition, installation, conservation, storage, study, alteration and any other
activities conducted by the Arts Commission, the City and County of San Francisco; its officers,
employees, agents, contractors, licensees, Successors or assigns.

Likewise, the Donor shall not enter into any agreement with the Artist limiting the City’s
intellectual property and publicity rights granted to the City by the Artist in Cify’s Agreement with Artist
for the use of the Artwork as detailed in Paragraph 4 of the City’s Agreement with Artist.

14. Commission Approvals:
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Commission shall review and must approve the Artwork by Resolution at each major project
milestone as specified in.Scope of Work, Appendix B, prior to accepting the Gift. Each Phase must be
approved by the Commissior prior to the Donor proceeding to the next Phase.

a. Letter of Conditional Acceptance. The Arts Commission shall jssue a letter of
Conditional Acceptance to the Donor upon 1) the Arts Commission’s receipt of all funding due for
Commission Costs, and 2) upon notice that the Artwork is complete and ready to be delivered; and 3)
upon verification by the Arts Commission that the Artwork is fabricated in accordance with the
Construction and Contract Documents, and that the Donor has obtained all necessary regulatory
approvals, and 4) upon submission to the City copies of all Agreements, Collections Forms, and Contract
Documents as required, and 5) upon certification by the Donor that the Donor holds title to the Artwork,
free of any claims or liens and is free to transfer title to the Artwork to the City, and 6) Upon the
Commission issuing a Letter of Conditional Acceptance, the Donor may proceed with delivering the
Artwork to the Site.

b. Final Acceptance. Upon authorization from the Board of Supervisors allowing the Arts
Comumission to accept a gift of artwork (for gifts over $100,000 in value) and approval to accept and
expend the maintenance endowment, and upon installation of the Artwork on the Site, and upon Arts
Commission inspection of the Artwork and confirmation that the Artwork has been delivered and
installed without damage and meets all requirements of the Contract Documents, the Arts Commission
will, by Resolution, approve Final Acceptance of the Gift and accession the artwork into the Civic Art
Cotlection.

15. Title Transfer, Ovwnership of Documents and Risk of Loss

a. Title Transfer. Title to the Artwork shall transfer from Donor to the City upon the
Commission’s approving Final Acceptance by Resolution. Title transfer shall be self-executing upon
Commission’s Final Acceptance. Donor will cooperate in providing to City any title transfer documents
City may request or require during or after the Term of this Agreement.

. b. Risk of Loss.-The tisk of loss or damage.to.the Artwork shall be borne solely by. Donor until
dehvery of the Artwork to the Site, Donor shall fake steps to protect the Axtwork from loss or damage.

C. Transfer of Documents. Copies of drawings, plans, specifications, blueprints, studies,
reports, memoranda, computation sheets, computer files, subcontracts or other agreements, media or other
documents prepated by Donor, Artist, or their subcontractors in connection with services to be petformed -
under this Agreement, shall be transmitted to the City.

16. ____Event of Default

Donor’s failure or refusal to perform or observe any of the terms, covenants or conditions of this
Agreement, or Donor’s failure to provide for the Project Costs due under Section 3, “Commission Costs”
and as detailed in Appendix C, Project Costs, when due, shall constitute an immmediate default under this
Agreement, the City shall have the right to refuse to allow delivery of the Artwork and to refuse to accept
the Artwork, and shall have the right, in its sole discretion, to seek enforcement of the terms and
conditions of this Ag1 eement, fo terminate this Agreement or to exercise any of its rights or remedies
available at law or in equity. :

‘17. Conflict of Interest

Through its execution of this Agreement, Donor acknowledges that it is familiar with the
provision of Section 15.103 of the City's Charter, Article III, Chapter 2 of City's Campaign and
Governmental Conduct Code, and Section 87100 et seq. and Section 1090 et seq. of the Government
Code of the State of California, and certifies that it does not know of any facts which constitutes a
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violation of said provisions and agrees that it will immediately notify the City if it becomes aware of any
such fact during the term of this Agreement.

18.  Proprietary or Confidential Information of City

Donor understands and agrees that, in the performance of the work or services under this
Agreement or in contemplation thereof, Donor may have access to private or confidential information .
which may be owned or controlled by City and that such information may contain propiietary or
confidential details, the disclosure of which to third parties may be damaging to City. Donor agrees that
all information disclosed by City to Donor shall be held in confidence and used only in performance of
the Apreement. Donor shall exercise the same standard of care to protect such information as a
reasonably prudent Donor would use to protect its own proprietary data,

19.  Notices to the Parties; Department Liaison

a. Notices, Unless otherwise indicated elsewhere in this Agreement, all written communications
sent by the parties may bé by U.S, mail or e-mail, and shall be addressed as follows:

To Commission:

San Francisco Arts Commission
401 Van-Ness Avenue, Suite 245
San Francisco, CA 94102

Attn: SUSAN PONTIOUS
Phone: (415)252-2241

Email: susan.pontious@sfgov.org

To Donor:
“Comfort Women” Justice Coalition

407 35™ Ave.
San Francisco, CA, 94127

P.0. Box 27635
San Francisco, CA, 94121

Phone: Lillian Sing (415) 225-3828; Julie Tang (415) 225-2669
Email: Lilliansing@ginail.com; and juliemiang@gmail.com

Any notice of default shall be sent by registered mail. Either party may change the address to which
notice is to be sent by giving written notice thereof to the other party. If email notification is used, the

sender must specify a teceipt notice.
b. Department Ljaison. In performing the services provided for in this Agreement

Contractor’s liaison with the Arts Commission will be Susan Pontious,
20. City Access to Artwork/Work and Inspection; Status Reports; Donor Availability

City shall have the right to inspect the Axtwork prior to the Commission approving any Phase of
work under this Agreement. The Donor shall be responsible for facilitating City’s prompt access to the
location where the Artwork or portions of the Artwork are being fabricated or stored.

21. Nen-waiver of Rights

The omission by either party at any time to enforce any default or right reserved to it, or to
require performance of any of the terms, covenants, or provisions thereof by the other party at the time
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designated, shall not be a waiver of any such default or right to which the party is entitled, nor shall it in
any way affect the right of the party to enforce such provisions thereafter.

22.  Tropical Hardwood and Virgin Redwood Ban

Pursuant to San Francisco Environment Code section 804(b), City urges Donor not to import,
purchase, obtain, or use for aty purpose, any tropical hardwood, tropical hardwood wood product, virgin
redwood or virgin redwood wood product in the performance of this Agreement.

23, Resource Conservation

Chapter 5 of the San Francisco Bnvironment Code (“Resource Conservation™) is incorporated
herein by reference. Failure by Donor to comply with any of the applicable requirements of Chapter 5
~will be deemed a material breach of contract. A

24. Compliance with Amexicans with Disabilities Act (ADA)

Donor acknowledges that, pursuant to the Americans with Disabilities Act (ADA), programs,
services and other activities provided by a public entity to the public, whether directly or through Donor,
shall be accessible to the disabled public. Donor shall provide the services specified in this Agreement in
a manner that complies with the ADA.

Donor shall cooperate with City and allow City to take reasonable steps to ensure that the
"Artwork is accessible to the disabled, with respect to the elimination of both architectural and
programmatic barriéts. Such cooperation shall include assisting with modifications to the Artwork, or
preparing or authorizing tactile models, reproductions, or other materials necessary to provide access to
the Artwork. If requested by City, Donor shall engage a consultant, as part of the Project Costs paid for
by the Donor to review the Artwork for compliance with the ADA.

25, Sunshine Ordinaunce .

Donor acknowledges that this Agreement and all records related to its formanon, and Donor's
performance of Services are subJect to the California Public Records Act, (California Government Code
§6250 et. seq.), and the San Francisco Sunshine Ordinance, (San Francisco Administrative Code Chapter
67). Such records are subject to public inspection and copying unless exempt from disclosure under
federal, state or local law.

25. Preseyvative-treated Wood Containing Arsenic

Donor may not purchase preservative-treated wood products confaining arsenic inthe
petformance of this Agreement unless an exemption from the requirements of Chapter 13 of the San
Francisco Environment Code is obtained from the Department of Environment under Section 1304 of the
Code, The term "preservative-treated wood containing arsenic" shall mean wood treated with a
preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, including, but not
limited to, chromated copper arsenate preservative, ammoniacal copper zinc arsenate preservative, or
ammoniacal copper arsenate preservative. Donor may purchase preservative-treated wood products on
the list of environmentally preferable alternatives prepared and adopted by the Department of the
Environment. This provision does not preclude Donor from purchasing preservative-treated wood
containing arsenic for saltwater immersion. The term "saliwater immersion" shall mean a pressure-
treated wood that is used for construction purposes or facilities that are partlally or totally immersed in
saltwater,
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27.  Modification of Agreement

" This Agreement may not be modified, nor may compliance with any of its terms be waived,
except by written instrument executed and approved in the same manner as this Agreement.

a. Internal Clarlﬁcatlons to Proposal and Scope of Servxces Notwithstanding the above
provision regarding agreement modifications, the Commission and Donor, by mutual written
agreement signed by both parties, may clarify the Appendix A ("Artists Proposal™) and/or

- Appendix B ("Services to be Provided by Donor™), by further outlining, correcting, clarifying and
refining the substance of each of the phases I through V, including the date(s) of-deliverables
(including modifying or changing the order of the due date(s) for deliverables), the costs
associated with each Phase and the payment schednle, Such changes shall be kept on file at the

Atrts Commission.
28. Agreement Made in California; Venne

The formation, interpretation and performance of this Agreement shall be governed by the laws
of the State of California. Venue for all litigation relative to the formation, interpretation and
performance of this Agreement shall be in San Francisco.

29, Construction

All paragraph captions are for reference only and shall not be considered in construing this
Agreement ¢ .

30, Entire Agreement

This contract sets forth the entire Ag1 eement between the parties, and supersedes all other oral or
written provisions. This contract inay be modified only as plovxded in Section 27 (Modification of

Agreement).
31.  Compliance with Laws

Donor shall keep itself fully informed of the City’s Charter, codes, ordinances and regulations of
the City and of all state, and federal laws in any manner affecting the performance of this Agreement, and
shall at all times comply with such local codes, ordinances, and regulations and all apphcable laws as they

may be amended from time to time.

32. Severability

Should the application of any provision of this Agreement to any particular facts or circumstances
be found by a court of competent jurisdiction to be invalid or unenforceable, then (a) the vahdlty of other
provisions of this Agreement shall not be affected or impaired thereby, and (b) such provision shall be
enforced to the maximum extent possible so as to effect the intent of the parties and shall be reformed
without further action by the parties to the extent necessary to make such provision valid and enforceable.

33. Cooperative Drafting,

This Agreement has been drafted through a cooperative effort of both parties, and both parties
have had an opportunity to have the Agreement reviewed and revised by legal counsel. No party shall be
considered the drafter of this Agreement, and no presumption or rule that an ambiguity shall be construed
against the party drafting the clause shall apply to the interpretation or enforcement of this Agreement.
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IN WITNESS WHEREOF the parties hereto have executed this Agreement on the day first mentioned
* above. ,

SIGNATURES

CITY

?yended by A ; ?

To DeCai
ector of Cultural Aﬁalrs
Arts Commission = — —

Approved as to Form:

Dennis J, Herrera
City Attorney

By )(’%ﬂbbéxn/\_ L / 14;"““?) o

Lavren (o fnfrvl
Deputy City Attorney

Approved:

Approved:
[Note: APPROVAL GRANTED TO

ARTS COMMISSION UNDER LETTER

OF 12-15-2016 by JACI FONG, the
DIRECTOR OF OFFICE OF
CONTRACT ADMINISTRATION AND
PURCHASER, FOR CONTRACTS TO
"PLAN, DESIGN, FABRICATE,
INSURE, TRANSPORT, INSTALL, -
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DOCUMENT, PROVIDE SIGNAGE
FOR AND TO MAINTAIN AND
REPAIR ARTWORKS," AMONG
OTHER SPECIFIED ARTS-RELATED
PROFESSIONAL SERVICES. No
additional signature required from Office
of Contract Administration/Purchaser;
See Also S.F. Admin, Code Section
21.04(a) (Direct Purchasing Authority of
Depariments)].

APPENDICES:
A: Artist’s Proposal
B: Services fo be Provided by Donor
C. PlQ] ect Costs
, "M\ greement with the Artist

* Justice Coalition

“Comfort Women’
407 35" Ave.
San Francisco, CA 94121

(415) 225-3828; (415) 225-2669 -
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Appendix A
Artist’s Proposal

1 “Proposal” shall mean the proposed visual, aesthetic, and artistic intent and design of the

Attwork as approved by the Arts Commission. The most recent design approved by the
Commission 1s incorporated herein, by reference, and is binding unless or until changes are

approved by resolution of the Commission.

a. Attached is Artist’s Proposal at the time of the Agreemént date. Artist’s Proposal shall be -
automatically superseded by any Contract Documents that ate later approved by the Commission
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Women’s Column of Strength
Materials: Bronze and Cor-ten Steel



The monument will be constructed of art-grade hronze and sieel, materials which
are extremely durahle to both age and weather. To guard agalnst
vandalism, the steel column _d8 would be it with finre mesh
10 protect the interfor of the column, § A small door would be designed

-into tie base to allow for

36in Diameter

10§t Total 5ft 2in Tallest Figure

900 ibs
8 sg.it.
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» san francisco
‘arts commission

| Steven WhYte[s/S" flaty

American b. Great Britain 1 969 [1/4” flat]

‘Women’s Column of Strengthm/s"ﬂaﬂ

© 2017 [1/4” fial]
Bronze and COR-TEN Steel1/4” flal]

“Our worst fear is that our painful history during World War !l will be forgotten™
—former “Comfort Woman”

[1/4” flat]
This monument bears w:tness to the suffering of over 200,000 women and girls,
so-called “Comfort Women,” who were sexually enslaved by the Japanese
Imperial Armed Forces in thirteen Asian-Pacific countries from 1931 to 1945. Most
of these women died during their wartime capfivity. This dark history was hidden
for decades until the 1990s, when the survivors courageously broke their silence.
They helped move the world to declare that sexual violence as a strategy of war is-
a crime against humanity for which governments must be held accountable.

This memorial is dedicated to the memory of these women, and to the crusade to
eradicate sexual violence and sex trafficking throughout the world."

Gift fo the Clty from the “Comfort Women” Justlce Coahtlon

www.remembercomfortwomen.org
Collection of the City and County of 8an Francisco

Collection of the Clty and County of San Francisco
[1/4” flaf]

- [Approx. 15” X 15" magnesium plate with brushed aluminum finish, left aligned, printed
black copy, Helvetica type, double spacing between text blocks]







Appendix B
Sexvices to be provided by Donor

DESIGN

1. Scope of Work.

a) General o
i) Donor shall deliver a Proposal for the Artwork (“Proposal”) in accordance with the

San Francisco Arts Commission’s Gift Policies. The scope of work under this phase
includes the development of the proposal through all phases of design, including
Conceptual Design, Design Development and Construction Documents. The
Commission must approve each phase of Design by Resolution.

if) The Commission must approve the proposal at each phase of development before the
Donor proceeds to the next phase. If the Commission does not accept the Proposal at
any design phase, the Donot agrees to have the Artist submit one alternate proposal
or design alternative.

iif) The Proposal shall reflect the requitements of the Client and-Commission, as
expressed in communications with the Commission and Client.

iv) Donor shall insure that project Artist agrees to collaborate closely with the City
through in-person meetings and other necessary means of communication in order to
ensure that the City has a full understanding of the artist’s design and installation
requirements. Donor and Artist shall coordinate their communjcations with all
City elected officials, staff and other city contractors through the Axris
Coramission Project Manager.

v) Donor shall deliver a list of all subcontracts of all or any Work pursuant to this
Agreement,

b) Conceptual Design: The Proposal at C.onceptuai Design shall include:

i) Drawings (in plan and elevation) and/or 3-dimensional models, proposed materials
and samples, colors, finishes, textures and patinas, the specific location and
orientation of the work relative to the site and a written description of the Artwork in
sufficient detail that Artist’s design intent is clearly expressed.

¢) Design Development

i) Design Development Materials and Documents shall incorporate the further
development and refinement of the Proposal, Project Costs and Conservator’s Report
developed under Conceptual Design. .

ii) Design Development shall include presentation quality materials, which shall include
colored drawings or computer-generated color images (in plan and elevation) and/or
3-dimensjonal models that accurately reflect the Artwork and how it will be installed
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at the Site, mock-ups, final color and materials samples, proposed fabrication
methods, feasibility studies and final cost estimates at design completion. "When used
in reference to the proposed Artwork, Design Development Documents shall fix and
describe the size and character of the Artwork with respect to its relationship to the
Site, including archifectural, structural, mechanijcal and elecirical systems, materials
and other elements as may be appropriate. Donor shall ensure that the project Artist
and Artist’s structural engineer and fabricator shall review all Design Development
drawings, materials and documents for consistency and constructability, and report
any engineering, structural concerns, or constructability concerns to the City.
Modifications to the design necessitated by this review shall be submitted and
approved by the City prior to begmmng the production of Construction Documents
and incorporated therein.

iif) Conservator’s Report, Maintenance Plan and Maintenance Endowment. At the time
the Donor submits the Artist's proposal for review by the Arts Commission and as

part of the Design Development Documents, Donor shall provide the Comimnission
and Client with a Conservator’s Report from a qualified Art Conservator, detailing
General Maintenance Plan for the Artwork, with a detailed description of annwal and
long term future anticipated maintenance and conservation requirements; a
recommended maintenance schedule; anticipated and required care and/or
replacement/upgrade of any part of the Artwork and associated moving parts or
equipment including any staff time involved in displaying or operating artwork and
the frequency of such staff involvement; and written instructions and manufactorer’s
specifications for reasonably foreseeable maintenance and preservation activities
relating to the Al“cwoxk

The Report shall also provide a description of all equipment and or machinety needed
to operate the project (if applicable) and any anticipated or required staffing,
supervision or operational needs. The Artwork must be durable, taking into
consideration that the Site is an unsecured public space that may be exposed to
“-elements such as weather, temperature-variation; and considerable-movement of — -~=—
. people and equipment. Donor shall ensure that all maintenance requirements will be
reasonable in terms of time and expense. The Donor shall be responsible for making
any updates or clarifications to this Maintenance Plan if the maintenance
requirements and estimates change over the course of the project.

The Conservator’s report and Maintenance Plan shall provide cost estimates for
annual and long term care for a projected period of 20 years, This report shall be
used as the basis for determining the amount of the Donor’s required maintenance
endowment.

d} Construction Documents:

i} Construction Documents for constriction and/or installation of the proposed Artwork
as approved, which must be signed and staraped by design professionals licensed in
the State of California, as required by the California Uniform Building Code and any
San Francisco amendments to the Building Code. Construction Docurments shall
include completion of Appendix F; Special Inspections and Structural Observations,

ii) Donor shall deliver Mock-ups and Samples, as required by Commission or its staff,
iit) If the anticipated maintenance requirements and estimates have changed, Donor shall

provide the Commission with a revised Maintenance Plan.
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iv) Donor shall deliver a schedule describing Artist’s specific timelines for completing
the Work, -

2. Insarance: Donor shall obtain the following insurance prior to the commencement of Phase
I unless waived in writing by the City Risk Manager. Donor shall comply with all the
insurance requirements specified under Section 8 (Insurance) in the body of this Agreement,
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Appendix B
* Services to be Provided by Donor
Phase II

Fabrication of Artwork

1. Scopeof Work..

a) Donor shall ensure that Artist fabricates the Artwork in accordance with all Contract
Documents approved by the Commission through Phase I

b) Shop Drawings. Donor shall deliver Artist’s Shop Drawings as needed for sculpture
armature, foundation and attachment hardware, produced by Artist or Artist’s fabricator, The
Shop Drawings shall be signed and stamped by a structural engineer as required by the
California Uniform Building Code and any San Francisco amendments to the Building Code.

c) Inspection of Artwork:

1) Donor shall ensure that Artist or Artist’s fabricator provide verification that
materials used in fabrication are in accordance with those specified in
Construction Documents and Shop Drawings. Axtist shall provide copies of
written specifications and mill certifications, as requested by the Atts
Commission.

1i) Donor shall send photo documentation of artwork fabrication at 30% , 60% and
100% completion. Documentation to be sent to Arts Commission Project .
Manager at each stage for review and approval prior to advancing with next
phase of fabrication.

iit) Donor shall notify the Commission 30 days-in advance of 100% completion of
all the artwork elements so that the Arts Commission can do a field inspection
of the artwork at the fabricator.

d) Donor shall ensure that Artist’s structural engineer shall review results of special
inspection reports and structural observations, as identified in Construction Documents.

i) Artist’s structural engineer shall provide a written report to the Arts
Commission stating the site visits that have been made from inspection and
strnctural observation and identifying any reported deficiencies that, to the best
of the structural engineer’s knowledge, have not been resolved.

if) Artist’s structural engineer shall prepare a signed and stamped lettet stating that
all items requiring special inspection and structural observation were performed
in accordance with the approved plans.

e) Transportation Plan. Donor shall deliver a written list of the workets, vehicles, and
equipment that will be involved in the transportation of the Artwork to the Site
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f) Final Documentation; Donor shall provide written proof.of timely payment to
subcontractors, maintenance manual, product specification data.

g F *inal Inspection: Donor shall notify SFAC for final inspection at 100 '
h) Completion of the Artwork as part of obtammg a Lette1 of Conditional Acceptance. -

Artwork shall not be transported to the Site prior to receipt of the Letter of Conditional
Acceptance,

Phase TIL
Transportation and Installation of Artwork

The Artworlz shall be installed by the Donor wnder a separate agreement with a licensed
Contractor (Artwork Tustaller) prior to the St. Mary’s Extension transfexring to the city
{rom the Developer, 500 Pine, The Artwork Installer shall develop an installation plan
based on the Axtist’s Construction Documents, which the Artist shall yeview and provide to
the Commission with comment. Artist shall be available to be on sife fox consultation

: during the installation of the Artwork. .

1. Scope of Work.

a) Donor shall provide for the transportation of the Artwork in accordance with the
Transportation Plan approved by the Commission in Phase IL. Donor shall not transport the
Artwork until Donor has received a Letter of Conditional Acceptance and until access to the Site
has been approved and scheduled by the Commission in coordination with the Client. Donor
shall ensure that the Artwork is prepared for iransportation in accordance with customary industry
standards for the transportation of fine wortks of art, and in accordance with the following

additional specifications:

b) Artist’s structural engineer shall review results of special inspection reports and structural
observauons, as identified in Constructxon Documents.

D Regax ding structural observations, Donor shall ensure that the Artist’s structural
engineer provides a written report to the Arts Commission stating the site visits
that have been made and identifying any reported deficiencies that, to the best
of the strnctural engineer’s knowledge, have not been resolved.

ii) The structural engineer shall prepare a signed and stamped letter stating that all
items requiring special inspection and sttuctural obselvatxon were performed in

accordance with the approved plans.

¢) Donor, Artist, and Donor’s Art Installer prior to and during the installation of the
Astwork. Donor shall coordinate Artist’s activities on site with the Commission staff,

d). Artwork must be installed by a licensed contractor approved by the Commission.

e) Donor shall deliver all insurance as specified in Section 8, Insurance, for all Contractors
and subcontractors performing work on City Property.

f) Inthe event that the site transfers to the city prior to the installation of the Artwork, the
Donor shall install the artwork ensuring that all conttacts are in compliance with State Law
governing Public Works, including the payment of prevailing wage.

g) Maintenance Documents. Donor shall deliver all information necessary for the
Commission to propetly care for and maintain the Artwork, including information regarding the
physical make-up of the Artwork, methods and materjals, and information about the artistic intent
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of Axtist in the Design, Fabrication and Installation of the Artwork (attached as Appendix E:
Civic Art Collection Forms).

k) Donor shall provide the Project Manager documentation establishing that all employees,

subcontractors and suppliers have been paid in a timely manner-and that there are no claims or
liens on the Artwork.
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APPENDIX C

PROJECT COSTS
PROJECT COSTS TO BE PAID DIRECTLY BY DONOR:

Artist Fees for Design, Fabrication of Artwork (Purchase Price): $190,000

Signed Stamped Engineering Drawings and Calculations: included

Drawings, Specifications from other Design Professionals (1.¢. lighting designers, architects,
Landscape architects ete.) included

Conservator’s Report: included

Storage and Transportation Costs: included

Installation Costs: included

Insurance Costs: included

Permit Fees: included.

Sub-Total of Donox’s Direct Payment Costs:

COMMISSION’S COSTS: PROJECT COSTS PAID BY DONOR TO THE

CONMMISSION
Maintenance Endowment;  $208,000

TOTAL PROJECT COSTS: $398,000
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APPENDIX D

CITY’S AGREEMENT WITH THE ARTIST
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City and County of San Francisco
Arts Commission
401 Van Ness Avenue, Suite 325
San Francisco, California 94102

Agreement between the City and County of San Francisco
And
Steven Whyte

This Agreement is made this 27th day of July, 2017 in the City and County of San Francisco, State of
California, by and between Steven Whyte (known hereinafter as “Artist™), who has been commissioned
by the “Comfort Women” Justice Coalition (known hereinafter as “Donor™) to create an artwork for the
city, and the City and County of San Francisco, a municipal corporation, (hereinafter referred to as
“City,”) acting by and through its Arts Commission (the “Commission™), for the purposes and on the

terms and conditions set forth below.

Recitals

" This Agreement is made with reference to the following facts:

Whereas, the Donor has commissioned the Artist to create the sculpture entitled Women's
Column of Strength, (known herein after as “Artwork™) , a sculpture created by the Artist, and -

‘Whereas, the Donor has offered the Artwork as a gift to the City to be installed at the Site, and

Whereas, the Comtnission, a City agency responsible for approving the design and location of
artwork on City property, imder authority of Charter Section 5.103, has approved the Artist’s design and
the location of the Artwork and agreed to accept the Artwork as a gift to the Civic Art Collection on
behalf of the City, under authority of Charter Section 5.101, upon the terms and conditions set forth

herein, and

Whereas 500 Pine St. Company, LLC (hereinafter known as “Developer™) ;has approved the
installation of the Artwork on the improved open space known as St. Mary’s Square Extension (Site), and
whereas under a separafe agreement with the City, the Developer has agreed to transfer St. Mary’s Sq,
extension to the City and whereas the City has approved the proposed installation of the Artwork at the

Site, and

Whereas, the Commission will enter into separate agreements with the Donor and the C1ty
regarding responsibilities of the Donor and the use of the Site, respectively, and

Whereas, the Artist is recognized as the original creative artist who designed the Artwork and -
who holds the copyright in that design, and

Whereas, the Commission and the Artist enter into this Agreement for the purpose of a clear
understanding of the rights and responsibilities of the Artist and the City relative to the use and display of

the Artwork,
NOW, THEREFORE, IT IS AGREED AS FOLLOWS:
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TERMS OF AGREEMENT

Attist and the Commission, on behalf of City, hereby agree as follows:

1) Definitions:

Where any word or phrase defined below, or a pronoun used in place thereof, is used in any part of
this Agreement or the Contract Documents, it shall have the meaning set forth below:

a)
b)

k)

“Agreement” shall mean this agreement, including all addenda, appendices and modifications,

whether created now or in the future,
“Alter” or “Altesation” shall mean, with respect to the Artwork, to alter, repait, modify, remove,

relocate, sell, dispose of, distort, destroy, mutilate, or deface.

“Artist” or “Artists” shall mean; Steven Whyte
“Artwork” shall mean: Women’s Column of Strength, a bronze and Cor-ten steel sculpture as

represented in the Artist’s proposal (Appendix A) and as approved by the Commission.

- “City” shall mean City and County of San Francisco, 2 municipal cotporation.

“Client” shall mean the San Francisco Recreation and Parks Dept.

“Commission” shall mean the San Francisco Arts Commission. _

“Committee” shall mean the Visual Arts Committee of the Commission.

“Donor” shall mean the “Comfort Women” Fustice Coalition

“Contract Documents™ shall mean any work, including but not limited to, Design and
Construction Documents, Shop Drawings, Mock-ups, models, engineering caloulations, approved
installation plans, and all material samples and product data, project budget, and any and all
additional documents and submittals produced vnder this Agreement that the Commission has
approved and to which the completed Artwork is expected to conform,

“Construction Documents™” shall mean final and complete architectural, structural, mechanical
and engineering drawings, written specifications, structural and engineering calenlations at 100%
design completion, prepared by Artist or Artist’s subcontractors, setting forth in detail the design
and specifications of the Artwork and which are suitable for hidding. Construction Documents
shall describe and fix the location, size, materials and character of the Artwork with respect to
architectural, stractural engineering, mechanical and electrical systems, materials, colots, method
of attachment and fabrication methods, and other such elements as may be appropriate.
Construction Documents must be signed and stamped by design professionals licensed in the

- State of Cahfomla as required by the California Building Code and any local amendments

D

thereto.
“Site” shall mean St. Mary’s Square Extension as approved for the mstallatlon of the Artwork by

the Client and the Commission.
“Work” shall mean the work of Artist pertaining to providing the Comxmssmn with the services

_ and deliverables as required under the Agreement. In addition to all other services and

deliverables tequired, Work shall include the design, fabrication, delivery and consulting services
during installation of the Artwork.

‘Whenever the words “as directed,” “as required,” “as permitted,” or words of like effect are used,
it shall be understood as the direction, requirement, or permission of the Commission. The words
“sufficient,” “necessary,” or “proper,” and the like, mean sufficient, necessary or proper in the
judgment of the Commission. The words “approval,” “acceptable,” “satisfactory,” or words of
like import, shall mean approved by, or acceptable to, or satisfactory to the Commission, unless
otherwise indicated by the context. The terms “include,” “included” or “including” and similar
terms shall be deemed to be followed by the words “without limitation,.”
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2) Artist’s Warranties

a. Warranty of Title. Artist represents and warrants that Artist is the sole author of the Artwork
and that Axrtist is the sole owner of any and all copyrights pertaining to the Artwork. Artist further
represents that the Artwork is free and clear of any liens and that there are no outstanding disputes in
connection with property rights, intellectual property rights or any other rights in the Artwork or any parts
of the Artwork. The Artist warrants that in a separate agreement with the Donor, title to the Artwork was
transferred 1o the Donor, and that the Donor was free to transfer fitle to the City, and thatthe Artist has
relinquished any and all clalms to title to the Artwork. If the Artwork uses photographic images or any
other copyrighted material supplied by others, the Axtist warrants that Artist has been granted license in
writlng from the entity holding the copyright regarding the use and incorporation of copyrighted materials
into this Artwork, and shall provide proof of such license to the Commission. :

b. Warranty of Workmanship. Axtist represents and warrants that, for a period of three years
after final acceptance of the Artwork by the Commission, the Artwork will be free of defects in
workmanship or materials, including Inherent Defects (as defined below), and that the Artwork will be
executed in permanent, non-fugitive materials that will not tend to degrade or fade over long-term
installation at the Site, “Inherent Defect” refers to a quality within the material or materials, which
comptise the Axtwork which, either alone or in combination, results in the tendency of the Artwork to
destroy itself. “Inhetent Defect” does not include any tendency to deteriorate that is specifically
identified in the Contract Documents approved by the Commission. Artist shall, at Artist’s sole cost and
expense, remedy any defects in workmanship or materials that appear within a period of three years from
the date of final acceptance of the Artwork by City.

c. Warranty of Public Safety. Artist represents and warrants that the Artwork will not pose a
danger to public health or safety in view of the possibility of misuse, if such misuse is in a mantier
that was reasonably foreseeable at any time from when the parties entered info this Agreement

through the warranty period referenced above.

d, Warranty of Acceptable Standard of Display and Operation. Artist represents and warrants
that: :

_ )] The Artwork will conform with design speciﬁcations and, where Artwork involves
electronic, digital, video, mechanical, living, variable, moving or other dynamic components, the Artwork
will also operate, function or perform in accordance with Artist’s representations to the City without any

additional costs to the City.

(2) Occasional or minimal cleaning and repair of the Artwork and any associated working
parts and/or equipment will maintain the Artwork within an acceptable standard of public display.

(3) With general routine cleaning and repair, and within the context of foreseeable exposure
to the elements and general wear and tear, the Artwork will not experience irreparable conditions that do
not fall within an acceptable standard of public display; including mold, rust, fracturing, staining,
chipping, tearing, abrading and peeling,

e. Manufacturer’s Warranties. To the extent the Artwork incorporates products covered by a
manufacturer’s warranty, Artist shall provide copies of such warranties to City.
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3. Instructions for Maintenance; Variable Media Guidelines; Anticipated Life Span of Artwork

Unless specifically provided in this Agreement, Artist shall not be responsible for ongoing
maintenance of the Artwork. Autist shall provide the Commission with a General Maintenance Plan for
the Artwork, with a detailed description of future anticipated maintenance requirements; a recommended
maintenance schedule; anticipated and required care and/or replacement/upgrade of any part of the
Artwork and associated moving parts or equipment includiog any staff time involved in displaying or
operating the Artwork and the frequency of such staff involvement; and written instructions and
manufacturer’s specifications for reasonably foreseeable maintenance and preservation activities relating
to the Artwork. Axtist shall also provide Commission and Client with a description of all equipment and
ot machinery needed to operate the Artwork (if applicable) and any anticipated or required staffing,
supetvision or operational needs. The Artwork shall be durable, taking into consideration that the Site is
an unsecured public space that may be exposed to elements such as weather, temperature variation, and
considerable movement of people and equipment. Artist shall ensure. that all maintenance requitements
will be reasonable in terms of time and expense.

With respect to Artwork involving or incorporating electronic, digital, video, mechanical, living,
variable, moving or other dynamic components (“Variable Media™), the Artist shall also provide the
Commission with written recommendations for translating the Artwork into new media or replacing
elements of the Artwork in the event that the original medivm, components and/or the Artist’s installation
plan become obsolete (“Variable Media Guidelines™). Although the City is not required to comply with
such Variable Media Guidelines, the City may take such Guidelines into account when maintaining the

Artwork or trying to preserve the integrity of the Artwork.

. Although City strives to maintain the Civic Art Collection in good repair and condition, City is
not required by this Agreement to maintain the Artwork to any particular standard. City may determine to
allow the Artwork'to deteriorate in accordance with the Artwork’s temporary life span, if deemed
appropriate by City or if City lacks sufficient funds for required maintenance and/or conservation. If the
Artwork suffers deterioration, City shall have sole discretion to determine whether to remove the Artwork
from display as a result of deterioration, whether to replace any portion of the Artwork or translate any
component into new media, or whether to maintain the Artwork on display despite its deteriorated

condition.

The anticipated life span of the Artwork is 25 years fiom the date of final acceptance by the
Comumission. After that time, the Commission in its sole discretion may re-evalvate the Artwork to
determine if it retains its identity as a work of art and, if not, whether to take appropriate action, including
the possibility of destroying the Artwork. Tf no life span is specified above or pursuant to a subsequent
contract modification, the anticipated life span of the Artwork shall be 25 years.

4. Artist’s Moral Rights; City’s Ownership Rights

a. The Commission, pursuant to its Charter responsibilities, infends to display the Artwork at the
Site as originally created by Axtist and to maintain the Artwork in good condition. Public artworks in the
collection of the City are sometimes integrated into their site, such that they become an integral,
permanent and site-specific part of the building’s architecture or landscaped environment and removal of
the artwork would result in significant changes to the artwork and the building’s architecture. City,
however, shall preserve comgplete flexibility to operate and manage City property in the public’s interest.
Therefore, City retains the absolute right to Alter the Artwork in City’s sole judgment. For example, City
may Alter the Artwork to eliminate hazard, to comply with the ADA, to otherwise aid City in the
management of its property and affairs, or through neglect or accident. If at any time the City finds the
Site to be inappropriate, City has the right to install the Artwork at an alternate location that City chooses
in its sole discretion. Ifthe Artwork is free-standing such that it can be removed without significant
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damage to the Artwork or the Site, and if the Commission authorizes the removal of the Artwork, the
Commission shall take reasonable precantions to minimize Alteration of the Artwork during removal.

b. With respect to the Arxtwork under this Agreement, and in consideration of the procedures and
remedies specified in this Apreement, Artist waives any and all claims, ausmg at any time and under any
circumstances, against City, its officers, agents, employees, successots and assigns, arising under the
federal Visual Artists Rights Act (17 U.S.C. §§106A and 113(d)), the California Art Preservation Act
(Cal. Civil Code §§987 et seq.), and any other local, state, federal or international laws that convey rights
of the same natute as those conveyed under 17 U.S.C. §106A, Cal. Civil Code §§987 et seq., or any other
type of moral right protecting the integrity of works of art. If the Artwork is incorporated into a building
such that the Artwork cannot be removed from the building without Alteration of the Artwork, Artist
waives any and all such claims against any future owners of the Site, and its agents, officers and .

employees, for Alteration of the Artwork.

c. If City intends to take any action with respect to the Site or the Artwork that would Alter the
Artwork, other than routine cleaning and maintenance, the following procedures shall apply:

(1) Notice. 'Where time permits, Commission shall make reasonable good faith efforts to
notify Artist at least 20 calendar days prior to anthorizing any Alteration of the Artwork, at the last phone
number or address provided by Artist to the Commission’s Collections Manager, Where time does not
permit prior to Alteration of the Artwork — for example, in cases of public hazard, accident or
unauthorized Alteration — Commission shall make reasonable good falth efforts to notify Artist within 30

calendar days after such Alteration.

(2) Consultation. After receiving such notice, Artist shall consult with City to determine
whether the Artwork can be restored or relocated, and to attempt to come to a mutuially agreeable plan for
disposition of the Artwork. Such consultation shall be without charge by Artist unless otherwise
specifically agreed in writing. If City intends to remove the Artwork, Artist shall consult regarding
methods to minimize or repair any Alteration to the Artwork caused by such removal and the potential

costs of such removal.

(3) Restoration, If the Artwork is Altered, with or without prior notice to Artist, and City
intends to maintain the Artwork on display, City shall make a reasonable good faith effort to engage
Artist in the restoration of the Attwork and to compensate Attist for Artist’s time and efforts at fair
market value, which may be the subject of a future Agreement between Artist and City. However, City
has no obligation under this Agreement to restore the Artwork to its original condition, to compensate
Axtist for any restoration work, or to maintain the Artwork on display. If Artist fails or refuses to
nepotiate with City in good faith with respect to any restoration, City may contract with any other
qualified art conservator or artist for such restoration, During Artist’s lifetime, City shall malke best
efforts not to display or de-accession only a portion of the Artwork without Artist’s consent.

(4) Removal by Artist. Where time permits, if City intends to take action that will destroy or
significantly Alter the Artwork, such as destruction of all or part of the Site, and City determines that it
“will not remove the Artwork itself, City shall allow Artist to temove the Artwork at Artist’s expense
within 60 days of notice from the City of the need to remove the Artwork, in which case title shall revert
to Artist. If Artist fails to remove the Artwork within that 60 day period, City may Alter the Artwork in
any pianner, including destroying it, in City’s sole discretion.

(5) Remedies. If City breaches any of its obligations under this Section, Artist’s remedies
shall be limited as follows: If City inadvertently fails to provide a required prior notice of Alteration, City
will provide notice as soon as it discovers the omission, and before Alteration of the Artwork if that
remains possible, If City Alters the Artwork without providing Artist a required prior notice of
Alteration, Artist shall be given the first right of refusal to restore the Artwork at the same location and
City shall make reasonable efforts to provide funding for the restoration. If City funds cannot be made

S
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available after réasonable efforts are made to secure such funding, Artist may, but is not obligated to,
restore the Artwork at Artist’s expense. If Artist elects not to restore the Artwork, City may retain
another artist or conservator to restore it, or may Alter the Artwork in any manner, at City’s sole

discretion. '

d. If City Alters the Artwork without Artist’s consent in a manner that is prejudicial to Artist’s
reputation, Artist retains the right to disclaim authorship of the Artwork in accordance with California

Civil Code §987(d) and 17 U.S.C. §106A(a)(2).

e. Except as provided in this Agreement, with respect to third parties who are not officers,
employees, agents, successots or assigns of City, Artist retains Artist’s moral rights in the Artwork, as
established in the Visual Artists Rights Act (17 U.S.C. §§106A and 113(d)), the California Art
Preservation Act (Cal. Civil Code §§987 and 989), or any other local, state, federal or international moral
rights laws that protect the integrity of works of art. Accordingly, nothing herein shall prevent Artist
from pursuing a claim for Alteration of the Artwork against a third party who is not an officer, employee,
agent, successor or assign of City. City has no obligation to pursue claims against third parties to remedy
or prevent Alteration of the Artwork. However, as owner of the Artwork, City may pursue claims against
third parties for damages or to restore the Artwork if the Artwork has been altered without City’s

authorization.

5. Tutellectual Property and Publicity Rights

a)  Copyright. Subject to usage rights and licenses granted to City hereunder, Artist shall retain
all 17 U.S.C. §106 copyrights in all original works of authorship under this Agreement, Artist’s
copyright shall not extend to predominantly utilitarian aspects of the Artwork, such as landscaping
elements, furnishings, or other similar objects. If Artist is comprised of two or mote individual persons,
the individual persons shall be deemed joint authors of the Artwork.

by  City’s Intellectual Property License. Artist grants to City, and to City’s agents, authorized
cantractors and assigns, an unlimited, non-exclusive and irrevocable license to do the following with
respect to the Work, the Artwork, and any original works of authorship created under this Agresment,
whether in whole or in part, in all media (including electronic and digital) throughout the universe:

i. Implementation, Use and Display. City may use and display the Work (to the extent the
Work includes graphic representations or models) and the Artwork. To the extent the
Work involves design elements that are incorporated by City into the design of the Site,
. City may implement such elements at the Site. -

Reproduction and Distribution. City may make and distribute, and authorize the making,
display and distribution of, photographs and other 2-dimensional reproductions. City
may vse such reproductions for any City-related purpose, including advertising,
educational and promotional materials, brochures, books, flyers, postcards, print,
broadcast, film, electronic and multimedia publicity, gifis for the Commission
benefactors, documentation of City’s Civic Art Collection, and catalogues or similar
publications, City shall ensure that such reproductions are made in a professional and
tasteful manner, in the sole and reasonable judgment of the Commission. The proceeds
from the sale of any such reproductions shall be used to maintain and support City’s
Civic Art Collection or for any other public purposes that City deems appropriate. The
license granted hereunder does not include the right to create 3-dimensional
reproductions on items such as tote-bags, T-shirts, coffee mugs and similar merchandise.
Such reproductions may only be created pursuant to separate license agreements with

Artist,

il
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fii. Reproduction for Replacement of Damaged, Destroyed or Stolen Artwork: If the
Artwork was created from digital images and/or electronic data files, and may be
reproduced from the same files, the Artist shall provide the City with a copy of all final

. digital images and electronic data files used to create the Artwork, and hereby grants

license to the City to reproduce the Artwork from these files should the Artwotk be
damaged, destroyed or stolen, The City warrants that the Artwork would only be
reproduced under these conditions, and should this occur, the City will make a good faith
effort to contact the Artist for consultation purposes regarding the re-fabrication of any

portion of the Artwork.

iv. Public Records Requests. Any documents provided by Artist to City are public records
and City may authorize third parties to review and reproduce such documents pursuant to
public records laws, including the San Francisco Sunshine Ordinance and California

Public Records Act

¢) Third Party Infringement. The Commission is not responsible for any third party infringement
of Artist’s copyright and not responsible for protecting the intellectual property rights of Axtist.

d) Credit. Artist hereby agrees that all formal references to the Artwork and any reproductions of
the Artwork in any form shall include the following credit: “Collection of the City and County
of San Francisco, San Francisco Arts Commission.” City shall credit Artist for the Artwork
upon publication of any two dimensional reptoductions of the Artwork.

¢) Publicity. City shall have the right to use Artist’s name, likeness, and biographical information,
in connection with the display or reproduction and distribution of the Artwork including all
advertising and promotional materials regarding City or the Commission. Artist shall be
- reasonably available to attend any inauguration or presentation ceremonies relating to the public

dedication of the Artwork.

) Trademark, Inthe event that City’s use of the Artwork creates trademark, service mark or trade
dress rights in connection with the Artwork, City shall have an exclusive and irrevocable nght in

such trademark, service mark, or trade dress.

g.) Unique. Artist warrants that the design of the Artwork s an edition of one, and that neither Artist
not Artists’ agents will execute or authorize another to execute another work of the same or
substantially similar image, design, dimensions and materials as the Artwork, Artist may create
works that utilize or incorporate various individual art elements that comprise the Artwork, so
long as the work utilizing or incorporating such individual elements (1) does not consist
predominantly of such elements (2) is not the same or substantially similar in image, design,
dimensions and materials as the Artwork, and (3) is not displayed in an environment that is the
same or substantially similar to the environment in which the Artwork is to be displayed at the
Site. This wartanty shall continue in effect for a period consisting of the life of Artist plus 70
years or for the duration of the Artwork’s copyright protected status, whichever is longer, and

. shall be binding on Artist and Artist’s heirs and assigns. In the case where Artist is comprised of
two or more individual persons or a group of people, the measuring life shall be the life of the
last surviving individual persoircomprising Artist. Recognizing that City has no adequate
remedy at law for Artist’s violation of this warranty, Artist agrees that, in the event Artist
breaches this warranty, City shall be entitled to enjoin Artist’s breach. Nothing hereunder shall
be construed to constrain Artist from creating posters, note cards, or other reproductions of the

Artwork.

h.) Resale Royalty. The presumed purchase price of the Artwork under this Agtesment is the
estimated value of the Artwork provided by the Donor in the Donor Agreement between the City
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and the Donor. If City sells the Artwork, City shall pay Artist a resale royalty to the extent
required by law, based upon the presumed purchase price and the sale price of the Artwork,

6. - Notices to the Parties

a. Unless otherwise indicated elsewhere in this Agreement, alf written communications sent
by the parties may be by U.S. mail or by e-mail and shall be addressed as follows:

To Commission:

San Francisco Arts Commission

401 Van Ness Avenue, Suife 325

San Francisco, CA 94102

Attn: Senior Registrar

Phone: (415)252-2212

E-mail: allison.cummings@sfgov.org

To Artist:

Steven Whyte

P.O. Box 148

Carmel, CA 93921

Phone: 832-521-6045 -
EB-mail: sculptu@earthlink.net

b. Any notice of default must be sent by registered mail.

e Any change in the designation of the person or address to which submittals, requests,
notices and reports shall be delivered is effective when the other party has received written notice of

the change,
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SIGNATURES
IN WITNESS WHEREOF, the parties hereto

have executed this Agreement on the day first
mentioned above.

CITY

Recommended by:

By

Tom DeCaigny

- Director of Cultural Affairs
Arts Commission
Approved as to Form:

Denunis J. Herrera
City Attorney

By

Deputy City Attorney
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By

Steven Whyte
P.O. Box 148

Carel, CA 93921
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ARTIST COLLEGTIONS FORM Ap \Pﬂw\al,{,x £ Please print or type answers
v . to be completed before final payment

Return to:

Civic Art Collection Program
San Francisco Arts Commission
401 Van Ness Ave., Suite 325
San Francisco, CA 94102

ARTIST BIOGRAPHY
[ Artist Surname: _ | Given Name:

Sex:

Birth Date: Birth Place:

Ethnicity: (optional)

Contact Information:; (current address, phone number and e-maif)

Attach Artist Resume: (curriculum vitas or resume)

OBJECT INFORMATION
Title of Artwork:

Object Description: (descripe the artwark and the components that comprise the complete instaltation)

Installation Location:

In the interest of history, as well as for future conservation and restoration, should that become necessary, please
complete the attached Technical and Maintenance Record Sheet. Describe all materials used to create this work of

art, providing trade names wherever possible. B

NON-CONIMISSIONED WORKS
Provenance: (history of ownership, including dates work was transferred)
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ARTIST COLLECTIONS FORM : i

Exhibition History: (st all exhibitions by title, date and museum/galiery name)

ARTIST INTENT

Statement of Intent: (provide any information about the subjact of the work, soiirces of insplration, ideas expressed in it or historical value

refating to the work. You may attach a separate sheet.)

Artist Signature and Date certifies that the information provided is accurate and complete:

Attach photographic documentation of the fabrication and completed artwork for the archive. Digital images on
disk are preferred.

Created by Clvic Art Collection
San Francisco Arts Commisslon
Revised 12/09/2008
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Please print or type answers

yﬁgmdfwork Technical Maintenance Record
- to be completed before final payment

A

. Return to:
San Francisco Arts Commission
Civic Art Collection
401 Van Ness Ave., Suite 325
San Francisco, CA 94102
Fﬁll Name of Artist: |
Title of Artwork:

Date of Execution:

| Dimensions:

Artwork Materialls: (List type and brand name for alf materials; attach Materlal Safety and Technical Data Sheets. Include contact names for
each supplier and attach warranties when possible. Inciude Fabrication Documents, le Mill Certifications. Inspection documentation and other

applicable material test results) '

Material Thickness:

Welding or Joint Material:

Welding Rod Alloy or Joint Material:

Casting Alloy, Wax Body, Glass or Fiber Type:

Framing Materials and Construction Method: (List type and brand name for all materials; attach Material Safety and Technical Data
Sheets. Include contact names for each supplier and attach warrantles when possible.) .

Technique or Construction Method: (List all architects and fabricators. Altach any warranties or agreements.)
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3D Artwork Technical Maintenancé Record .

Finish: (all anti-graffiti coatings, fixative coatings, fire retardant sprays, etc., attach Material Safety and Technical Data sheets.)

Foundation/Installation Method:

Maintenance and Care of Artwork: (Suggested cleaning agent and procedure; attach Maferial Safety and Technical Data sheets.)

Placement of Artwork: (cautions regarding sunlight, heat, etc.)

Handling Instructions:

Attach any diagrams and disassembly instructions.

Created by Civic Art Gollection
San Francisco Arts Commission
01-02-2001
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Print Form
Introduction Form Prerven
BOKED OF T
By a Member of the Board of Supervisors or Mayor SAHE ;3 R ;g o o
| TTeEamP oy,
. . . . . ; i 40
I hereby submit the following item for introduction (select only one): B b meetj:?daw‘ 06
s Mhﬁg__‘qw
[ ] 1. For reference to Committee. (An Ordinance, Resolution, Motion or Charter Amehdment); o
[ ] 2. Request for next printed agenda Without Reference to Committee. T
[ ] 3. Request for hearing on a subject matter at Committee.
4. Request for letter beginning :"Supervisor inquiries"

5. City Attorney Request.

6. Call File No. from Committee.

7. Budget Analyst request (attached written motion).

8. Substitute Legislation File No.|171070

9, Reactivate File No.|

OOy O0OoQ

10. Question(s) submitted for Mayoral Appearance before the BOS on

Please check the appropriate boxes. The proposed legislation should be forwarded to the following:

[ ]Small Business Commission (] Youth Commission [ ]Ethics Commission
[ ]Planning Commission [ |Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use the Imperative Form.

Sponsor(s):

Kim; Fewer, Peskin

Subject:

Accept and Expend Resolution for "Comfort Women's" Column of Strength maintenance funds

The text is listed:

Please see attached

Signature of Sponsoring Supervisor:| (. A q ) (9\/

For Clerk's Use Only




. PrintForm

Ihtroduction Form

By a Member of the Board of Supervisors or Mayor

Time stamp
or meeting date

I hereby submit the following item for introduction (select only one):

1. For reference to Committee. (An Ordinance, Resolution, Motion or Charter Amiéndment).
[] 2. Request for next printed agenda Without Reference to Committee.

[ ] 3. Request for hearing on a subject matter at Committee.

~ [] 4. Request for letter beginning :"Supervisor _ inquiries"

- [] 5. City Attorney Request.

[ ] 6. Call File No. : from Committee.

[ ] 7. Budget Analyst request (attached written-motion).

[ ] 8. Substitute Legislation File No.

[] 9. Reactivate File No.

L1 10 Question(s) submitted for Mayoral Appearance before the BOS on

Please check the appropriate boxes. The proposed legislation should be forwarded to the following:

[ ]Small Business Commission " [ Youth Commission [ ]Ethics Commission
[ ]Planning Commission [ |Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use the Imperative Form.

Sponsor(s):

Kim, Fewer, Peskin

Subject:

[Accept and Expend Gift - Comfort Women Justice Coalition - “Comfort Women’s” Column of Strength - $190,000
and $208,000] R

The text is listed:

Resolution retroactively authorizing the San Francisco Arts Commission to accept a gift of art entitled The “Comfort
Women’s” Column of Strength valued at $190,000 from the “Comfort Women” Justice Coalition, a non-profit
organization, for display in a new plaza adjacent to St. Mary’s Square known as St. Mary’s Extension; and
retroactively authorizing the Arts Commission to accept and expend a donation from the “Comfort Women” Justice
Coalition of $208,000 for the purpose of maintaining the artwork for a period not less than 20 years.

Signature of Sponsoring Supervisor: % ﬂ / L/

For Clerk's Use Only



