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BOARD of SUPERVISORS

MEMORANDUM
BUDGET AND FINANCE COMMITTEE
SAN FRANCISCO BOARD OF SUPERVISORS

TO: Supervisor Malia Cohen, Chair

Budget and Finance Commitiee
FROM: Victor Young, Assistant Clerk
DATE: December 4, 2017

SUBJECT: | COMMITTEE REPORT, BOARD MEETING
v Tuesday, December 5, 2017

The following file should be presented as a COMMITTEE REPORT at the Board meeting on
Tuesday, December 5, 2017, at 2:00 p.m. This item was acted upon at the Committee Meeting
on Thursday, November 30, 2017, at 10:00 a.m., by the votes indicated.

Item No. 31 File No. 171135

Resolution approving an Agreement between Epic City Government, LLC, and the City
and County of San Francisco, acting by and through the Department of Public Health
(DPH), for the delivery of software, services, and hosting for an electronic health records
system, for a ten-year term from the effective date following Board approval, in the
amount of $167,384,597 including a DPH contingency amount of $17,934,064.

RECONMMENDED AS A COMMITTEE REPORT
Vote: Supervisor Malia Cohen - Aye
Supervisor Norman Yee - Aye
Supervisor Katy Tang - Aye

c: Board of Supervisors
Angela Calvillo, Clerk of the Board
Jon Givner, Deputy City Attorney
Alisa Somera, Legislative Deputy Director
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FILE NO. 171135 | : RESOLUTIO. AO.

[License Support, and Hosting Agreement - Epic City Government, LLC - Electronic Health
Records System - $167,384,597

Resolution approving an Agreement between Epic City Government, LLC, and the City |
and County of San Francisco, acti’ng by and through the Department of Public Health
(DPH), for the.delivéry of software, services, and hosting for an electronic health
records system, for a ten-year term from the effective date following Board approval, in

the amount 6f $167,384,597 including a DPH contingency amount of $17,934,064.

WHEREAS, The San Francisco Health Network (SFHN) of the Department of Public
Health (DPH) provides direct health services to thousands of insured and uninsured residents
of the San Francisco bay area, including those most socialiy and medically vulnerable; and

WHEREAS, The SFHN includes primary care, regional emergency and trauma
treatment, medical and surgical specialties, diagnbstic testing, skilled nursing and

rehabilitation, dental care, comprehensive behavioral health and substance abuse treatment

- services, and jail health services; and

WHEREAS, This network of health care is an essential component of the San
Francisco safety net; and '

WHEREAS, The SFHN needs a modern, secure, and fully-integrated electronic health
record (EHR) system to improve pgtient safety and cafe coordination to better protect and
promote the health of all San Franciscans, fulfill the federal requirements of EHR “meaningful
use,” and help achieve the aims of health care reform; and

WHEREAS, In 2016, by Ordinance No. 41-16, the Board of Supervisors authorized
DPH to enter into negotiations directly with the Regents of the University of California (UCSF)

for a contract to allow DPH'’s shared use of UCSF’s EHR system, under UCSF'’s sublicensing

Department of Public Health o
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accreditation agreement with Epic Systems Corporatien as an Epic Community Connect
Partner; and |

WHEREAS Within six months of nego’uatlons with UCSF, if the Director of Health
(Di.rector) and UCSF.were unable to reach a fair and reasonable agreement and as a result, in
accordance with Ordinance No. 41-16, DPH commenced a competitive solicitation process to
procure an EHR system; and

WHEREAS, DPH issued a Request for Proposal (“RFP”) on January 17, 2017 and
selected EpIC Systems Corporation, and various of |ts wholly-owned subsidiaries, as the

highest qualified scorer pursuant to the RFP; and

WHEREAS, Epic City Government LLC, is a wholly owned subsrdlary of Epic Systems | .

Corporation; and

WHEREAS, Epic Systems Corporation has provided a full Parent Guarantee of Epic
City Government, LLC'’s (collectively Epic) obligations under the Agreement, not subject to

Board of Supetrvisors approval and effective as of the date signed, attached as Exhibit 7 to the
Agreement; and ’

WHEREAS, Subject to the Parent Guarantee, Epic City Government, LLC, will provide
those EHR software, support, and hosting services required by DPH, as set forth in the RFP,
under an Agreement negotiated by the City and Epic for a guaranteed maximum price of
$167,384,597, including a DPH contingency amount of $17,934,064, for a ten-year term with
the parties’ right to extend the term as mutually agreed in a formal amendment to the
Agreement, subject to Board of Supervisors’ approval; and

WHEREAS, In order to prevent delayed resolution of any dispute that may arise under

the Agreement, it prO\rides that DPH must commence any action in a court of law for any

Department of Public Health
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matter arising out of or relating to the Agreement within two years of the date DPH becomes
aware of the cause of action; and

WHEREAS, Charter, Section 9.118 requires that contracts with anticipated
expenditures of the City and County in excess of Ten Million ($10,000,000) Dollars, or with a
term exceeding ten years, shall be subject to approval of the Board of Supervisors by
resolution; and |

WHEREAS, Epic and DPH have negotiated a Public Meeting and Public Records

Disclosure Process agreement, not SUbject to Board of Supervisors approval and effective as

. of the date signed, attached as Exhibit 8 to the Agreement, governing the disclosure of those

.portions of the Agreement and other material that Epic asserts constitute, contain, or reveal

valuable trade secrets or other information belonging to Epic that is exempt from disclosure

under the California Public Records Act and Administrative Code, Chapter-67; and pursuant to

-which the Clerk of the Board of Supervisors has placed a redacted copy of the Agreementin

the file available to the public, and an unredacted copy of the Agreement in the Board of

' Supervisor's confidential file for review in its entirety by the Board of Supervisors and any

advisors .to the Board (Sunshine Agreement); and

WHEREAS, The redacted copy the Agreément, on file> with the Clerk of the Board of
Superviéors in File No. 171135, including all of the terms of the unredacted Agreement
subject to the disclosure requirements of the Sunshine Agreement, is hereby declared to be a
part of this resolution. as if set forth fully herein; now, therefore, be it ‘

RESOLVED, That the Board of Supervisors hereby authorizes the Director of Health
and the Office of Contract Administration, on behalf of the City and County of San Francisco,
to enter into an Agreement with Epic C.ity'Government, LLC, for those EHR software, support,

and hosting services required by DPH, fora guaranteed maximum price of $167,384,597, with

Department of Public Health '
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a DPH contingency amount of $17,934,064, for a ten-year term, with the parties’ right to
extend the term as mutually agreed in a formal amendment to the Agreement, subject to
further Board of Supervisors’ approval, including authorization for the following:
.1. The form of Agfeement, including all of its parts; and
2. DPH's obligation under the Agreement to commenée any action in a court of law
for any matter arising out of or relating to the Agreement with.in the two-year
. period after the date DPH becomes aware of the cause of action;
3. Anticipated expenditures under the Agreement in excess.of'Ten Million
.($10,000,000) Dollars and a ten-year term with thé pérties’ right to extend the
term as mutually agreed in a formal amendment to the Agreement, subject to

Board of Supervisors’ approval.

n:\health\as2017\1600114\01227694.docx

Department of Public Health
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BUDGET AND FINANCE COMMITTEE MEETING ‘ NOVEMBER 30, 2017

Hem 4 : Department:
File 17-1135 Department of Public Health (DPH)

-Legislative Objectives

s The proposed resolution would approve a contract between Epic City Government, LLC
(Epic) and the Department of Public Health (DPH), for the delivery of software, support
and implementation services, maintenance services, and hosting for an electronic health
record system-in the amount of $167,384,597, including a 12 percent contingency of
$17,934,064. The contract term is for ten years contract term, following Board from
approximately January 1, 2018 following Board of Supervisors approval through
December 31, 2027. Under the proposed contract, DPH and Epic are allowed the right to
extend the term for one or more additional terms by mutual agreement in a formal
amendment to the contract subject to the approval of the Board of Supervisors.

Key Points _

) DPH currently has a contract with Cerner Corporation (formerly Siemens Medical
Solutions USA, Inc.) to provide software and technical assistance to DPH’s electronic
health records and coordination of care and payments system through June 2020. DPH
selected Epic through a competitive process to implement a new electronic health record
system to replace the system supported by Cerner. According to DPH staff, the timeline to
migrate, install and archive data from the existing Cerner system to the new electronic
health record system will extend through to approximately 2020; when the Cerner system
is no longer being used for billing and all data required has been migrated to the new
electronic health record system or archived, DPH will decommission the Cerner system.

Fiscal Impact :

s The ten-year budget for the proposed contract is $149,450,533, consisting of software
licensing and. implementation, maintenance, service fees for proprietary software
services, fees to host DPH data, and future products and services. The contract budget
includes a contingency of $17,934,064 (for a maximum contract amount of $167,384,597),
which, according to DPH, will be used at DPH’s sole discretion for unexpected fees,
volume growth, or adjustments to products and services.

Policy Consideration

e The new DPH electronic health record system has been recommended for funding under
the FY 2018-22.ICT Plan, which was approved by the Board of Supervisors on April 25,
2017. The Board of Supervisors appropriated $143.5 million in the DPH budget between FY
2015-16 and FY 2018-19 for implementation of the new electronic health record system,
including the proposed contract between the City and EPIC. DPH staff are current
developing an updated electronic health record project budget to reflect the selection of
the Epic system, which will be subject to future Board of Supervisors approval.

: Recommendation

s Approve the proposed resolution,

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE COMMITTEE MEETING ‘ NovemBeR 30, 2017

MANDATE STATEMENT

" City Charter Section 9.118(b) states that any contract entered into by a department, board or
commission that (1) has a term of more than ten years, (2) requires expenditures of $10 million
or more, or (3) requires a modification of more than $500,000 is subject to Board of Supervisors
approval.

BACKGROUND |

The Department of Public Health’s San Francisco Health Network (SFHN) provides direct health
services to thousands of insured and uninsured residents of the San Francisco Bay Area,
through its network of service sites across the City’. The service sites include all divisions within
the Department of Public Health that provide direct services such as the Priscilla Chan and Mark
Zuckerberg San Francisco General Hospital, Laguna Honda Hospital, jail heaith services,
behavioral health services and community clinics.

Siemens Medical Solutions USA, Inc.

In July 2010, the Board of Supervisors approved a contract between the Department of Public
Health (DPH) and Siemens Medical Solutions USA, Inc. (Siemens) for a total not-to exceed
amount of $33,820,487 for seven years from July 1, 2010 through June 30, 2017 to provide

. softvare and technical assistance to upgrade DPH’s use of electronic health records and
coordination of care and payments (File 10-0752). This contract included one two-year option
to extend the contract through June 30, 2019.

In July 2013, the Board of Supervisors approved the first amendment to the Siemens contract
to (i) increase the total not-to-exceed amount by $18,474,493 from $33,820,487 to
$52,294,980, and (ii) include new services related to electronic health records and improving
surgical information systems at the Zuckerberg San Francisco General Hospital (File 13-0514).

In 2015, Cerner Corporation (Cerner) acquired Siemens and formally assumed  all
responsibilities for the 2010 electronic health records system contract with DPH.

Competitive Selection Process and Transition to New Electronic Health Record System

In March 2016, the Board of Supervisors approved an ordinance (a) waiving the competitive
solicitation process and authorizing DPH to award a sole source contract for.a new electronic
health records.system to the University of California, San Francisco (UCSF), and (b) requiring
DPH to issue a competitive Request for Proposals (RFP) if DPH was unable to conclude
successful negotiations with UCSF within six months (File 16-0043). According to Ms. Winona
Mindolovich, DPH Associate Chief Information Officer, after several months of due diligence
and negotiations, DPH and UCSF mutually agreed that a contract could not be reached because
cost and operational burdens were prohibitive for both parties. Consequently, DPH issued a

! Services mclude prlmary care, regional emergency and trauma treatment, medical and surgical specialties,
diagnostic testing, skilled nursing and rehabilitation, dental care, comprehensive behaworal health and substance
abuse treatment serwces, and jail health services.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE COMMITTEE MEETING NovemBER 30, 2017

competitive RFP in January 2017 for a new enterprise wide, integrated and hosted electronic
health record system to replace the existing Cerner system, which has reached the end of its
. useful life.

DPH selected Epic City Government, LLC (Epic) after issuing an RFP on January 17, 2017. A total
of four proposals were received from Epic, Cerner, Allscripts, and Centennial Computer
Corporation and Meditech. Two bidders, Epic and Cerner, were selected for interviews?. The
evaluation and selection - process included the submission "of written proposals, live
demonstrations and interviews. The evaluation panel consisted of 56 individuals from a variety
of medical specialties who are knowledgeable on the subject matter and included staff from
DPH and UCSF. Epic received the higher score of the two proposals, as demonstrated in Table 1
below.

* Table 1: Final RFP Scoring for Electronic Health Record Contract®

Firms - Written Product Core and Final Score
-Proposal Demonstrations Original
: ) “and Team Optional Cost
Interviews " Proposals
Epic. 271.96 441.77 187.69 901.42
Cerner 267.85 297.82 200 765.67

Source: Department of Public Health

According to Ms. Mindolovich, the timeline to obtain an electronic health record system
through the competitivé selection process did not allow DPH sufficient time to migrate, install
and archive data from the existing Cerner system before the end of the existing two-year
contract extension option of fune 30, 2019. DPH negotiated with Cerner to allow the extension
of the contract through June 30, 2020 to provide the time to procure and install the new
electronic health record system and decommission the Cerner applications. Consequently, in
May 2017, the Board of Supervisors approved the second amendment to the Cerner contract to
(i) extend the contract by three years from July 1, 2017 through June 30, 2020, and (i) increase
the contract not-to-exceed amount by $35,183,879 for a total agreement amount not to exceed
$87,478,859. According to Ms. Mindolovich, DPH will be utilizing the Cerner system to close out
accounts receivable and billing. When the Cerner system is no longer being used for billing and
all data requxred has been migrated to the new electronic health record system or archived,

DPH will decommission the Cerner system _

% Allscripts and Centennial Computer Corporation and Meditech did not pass the minimum qualifications screening
and were not evaluated. Therefore, these bidders did not receive a score.
® Scores are based on using average values for product demonstration scores among the raters,

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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DETAILS OF PROPOSED LEGISLATION

. The proposed resolutnon would approve a confract between Epic and DPH for the delivery of
software, -support and 1mplementat|on services, maintenance services, and hosting for an
electronic health record system in the amount of $167,384,597, including a 12 percent -
contingency-of.$17,934,064. The contract term is for ten years contract term, following Board
from approximately January 1, 2018 following Board of Supervisors approval through December
31, 2027. According to Mr. Mr. Rob Longhitano, DPH Contracts Manager, implementation of the
Epic electronic health record system will occur from January 1, 2018 through September 13,
2019, Hosting and maintenance services are anticipated to occur from September 14, 2019
through December 31, 2027.

Under the proposed contract, DPH and Epic are allowed the right to extend the term for one or
more additional terms by mutual agreement in a formal amendment to the contract, subject to
the apptoval 'of the Board of Su'pervisor::..4 Accordfng,tq Ms. Mindolovich, electronic health
record systems have a long lifecycle, and the Cerner system — the primary electronic health
record that DPH is replacing — has lasted over twenty years. Ms. Mindolovich states that these
systems take years to implement and optimize, and DPH anticipates continuing to invest in the
system as long as Epic continues to provide value and meet requirements

FISCAL IMPACT

The proposed contract between Epic and the City is for a guaranteed maximum amount of
$167,384,597 for the ten-year term from the anticipated effective date of January 1, 2018
" through December 31, 2027 for a new electronic health record system. According to Ms,
Mindolovich, an enterprise wide, integrated and hosted electronic health recerd system is
critical to DPH’s integrated care delivery network and is intended to replace many of the
current systems, applications and databases used to support the plannmg, delivery,
management, and accounting for care. '

Table 2 below shows the breakdown of the contract maxamum amount of $167,384,597 over
the ten-year term. :

* The RFP stated that the contract would potentially be longer than 10 years, which may or may not be executed,
subject to the approval of the San Francisco Board of Supervisors acting in its sole discretion.

SAN FRANCISCO BOARD OF SUPERVISORS . BUDGET AND LEGISLATIVE ANALYST
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Table 2: Epic Contract Budgét from January 1, 2018 through December 31, 2027

Service Expenditure Description DPH lustification
‘ “An enterprise wide, integrated and hosted
Electronic Health Record System is critical
P .
Licensing. Fees are for the DPH use of to SFDPH's ) mteg.r‘ated qa}re delivery
. network and its ability to drive value for
the Epic Enterprise Software needed . -
. ] patients, families, and staff from a whole
Licensing and for all  stages. Stage One erson  care  and opulation-based
Stage One 544,323,076 | implementation includes all | P ) P
. . . framework. A new, integrated and hosted
Implementation || professional  services needed to

-configure the Epic software for DPH’s
‘productive use,

electronic health record system'is intended
to replace many of the current systems,
applications and databases used to support
the planning, delivery, management, and
accounting for care.”

Epic software maintenance fees are
the annual costs of updating the

“Epic provides ongoing research and
development, a stream of enhancements

Maintenance 32,001,469 A and software support necessary for the
. | software and providing a help desk for
ongoing operation of the electronic health
questions and support. ”
o | record.
These .are ongoing service fees to | “Epic will provide expertise for proprietary
Ongoin provide the DPH with approximately | software optimization and assistance with
Se r%/ iceg 15,591,265 | five FTEs to perform proprietary | new release utilization and resolution of
' services on the Epic software as | highly technical configuration and build
o defined by DPH. issues,”
Hosting fees are the annual "fees
Hostin associated with hosting DPH data and | “Epic will provide hostjng services for the
g 41,456,833 | Epic Software over the life of the | electronic health record used by DPH.”
contract. )
: “Future products and services include
Future products and services are . L )
: optional and required components that will
Future Products comprised of the software purchased ) . - .
x5 16,077,890 | . | . be implemented in the second and third
and Services . In Stage One-but will be implemented , : )
‘in Stages Two and Three stages. Future services also include
: ) anticipated training for DPH staff.”
Subtotal $149,450,533
Contingency® S
(12 percent) $17,934,064
4 Total $167,384,597

The average annual contract budget, not including the 12 percent contingency, is approximately
Funding for the contract is from the General Fund, monies subject to
appropriation approval by thé Board of Supervisors.

$14.9. million per year.’

% This includes products specific to behavioral health, ambulatory pharmacy, patient bedside charts, nephrology,
customer relationship management, nurse triage, Jall health as-needed DPH training and lmplementamon services,
allowance for future volume increases & hosting fees.

® According to Ms. Mindolovich, the contingency is to be used at DPH’s sole discretion, for unexpected fees,
unexpected volume growth, adjustments to the project and additional services that may be needed. in addition,
DPH has a policy that allows for a contlngency amount to be calculated at 12 percent of the listed base contract

amount.

" SAN FRANCISCO BOARD OF SUPERVISORS
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POLICY CONSIDERATION

FY 2018-22 Information & Communication Technology (ICT) Plan

The new DPH electronic health record system has been recommended for funding under the FY
2018-22 ICT Plan, which was approved by the Board of Supervisors on April 25, 2017, According
to the proposed plan, the implementation of the new DPH electronic health record system is
projected to take five years, with an overall estimated project budget from FY 2017-18 through
FY'2021-22 of $203.7 million, and an estimated ongoing operating cost of $20 million per year.
According to Ms. Jenny Louie, DPH Budget Director, estimates included costs for vendor
implementation as well as DPH and other third party costs for readiness and implementation.

The Board of Supervisors approptiated $143.5 million in the DPH budget between FY 2015-16
and FY 2018-19 for implementation of the new electronic health record system, including the
proposed contract between the City and EPIC. DPH staff are current developing an updated
_electronic health record project budget to reflect the selection of the Epic system and its
associated tmplementatlon plan. The project budget and ongoing operating costs will be subject
to future Board.of Supervisors approval.

RECOMMENDATION

Approve the proposed resolution.

? The contract budget in FY 2018-09 is $17 2 million and in FY 2019-20 is $24.0 million, malnly for software
licensing, implementation, maintenance, and hostlng Between FY 2020-21 and FY 2027-28, the average annual
budget is approximately $12.9 million for maintenance, hosting, and other ongoing services, and for specnahzed
products and services.

- SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



Exhibit 8
PUBLIC MEETING AND PUBLIC RECORDS DISCLOSURE PROCESS

Epic and City have negotiated a License, Support, and Hosting Agreement (the “Negotiated
Agreement”), portions of which Epic asserts constitute, contain or reveal valuable trade secrets
or other information belonging to Epic that is exempt from disclosure under the California Public
Records Act and chapter 67 of the San Francisco Administrative Code (the “Sunshine Laws”).
Accordingly, this Exhibit 8 sets forth the process for the disclosure of records pertaining to Epic
under the Sunshine Laws, as agreed between the parties.

1.

Epic will provide City a redacted version of the Negotiated Agreement from which Epic has
removed information that it maintains is exempt from public disclosure under the Sunshine
Laws (“Redacted Agreement”).

Except as provided in Section 6 of this Exhibit 8, City agrees to not release (whether by pre-
meeting posting or in response to a public records request) any version of the Negotiated
Agreement other than the Redacted Agreement. In addition, City will inform the Board and
any advisors to the Board regarding the portions of the Agreement that City has agreed to not
release, as well as the requirements of this Exhibit 8.

If City receives a public records request pertaining to Epic (an “Epic Request”) marked
“Immediate Disclosure Request” in the manner described in Sec. 67.25 of the City of San
Francisco Administrative Code for records pertaining to Epic not covered by section 2, City

. may disclose any redacted records it deems responsive (“Responsive Records™) that Epic has

previously provided to City. If the request seeks Responsive Records that Epic has not
previously reviewed and redacted, City will use its best efforts to notify Epic of the request
by immediately calling Epic’s main reception line (608-271-9000), requestmg to speak with
an Epic attorney, referencing this section of this Exhibit 8 and apprising the attorney of the
deadline by which the City must respond to the request. If Epic informs City in advance of
that deadline that Epic intends to assert that Responsive Records are exempt from disclosure,
then the department that received the Immediate Disclosure Request will .withhold the
records and if necessary will consult with the City Attorney’s office regardmg Clty s
obligations under this Exhibit 8.

If City receives an Epic Request not covered by Sections 2 or 3 of this Exhibit 8, City will
use best efforts to notify Epic by promptly providing a copy of such request and any
Responsive Records, as well as the date by which the City must respond. If Epic, within two
business days of receiving such notice, notifies City that Epic intends to assert that
Responsive Records are exempt from disclosure, the department that received the request
will withhold the records and if necessary will consult with the City Attorney’s office
regarding City’s obligations under this Exhibit.

Epic’s failure to timely (i.e., within the times stated in sections 3 and 4) notify the City that it
will be asserting exemptions from disclosure shall be deemed Epic’s consent to the City’s
disclosure of the Responsive Records. Otherwise, Epic will, promptly provide City a
redacted version of the Responsive Records (“Redacted Records) from which Epic has

Contract 1D: 1000008047; Confidential, do not disciose without approval of City Attomey ' 367 of 474



removed information that it maintains is exempt from public disclosure (“Redacted
Records™), and City will release only those Redacted Records.

. If any third-party initiates an action in Superior Court to compel the production of records

not disclosed by reason of City following the agreed requirements of this Exhibit 8, Epic
agrees to defend, indemnify, and hold City barmless from such third-party’s claims,
demands, causes of action, fees, costs, and directly and proximately caused damages-of any
kind, includitig -any award of attorneys’ fees. City will not. release any Responsive
Documents until such action is finally resolved (including, if pursued by Epic, the exhaustion
of any appeals or other means to challenge the outcome of the initial action).

Epic agrees that it will not sue City for damages in connection with disclosure by the City of
information that Epic asserts is exempt from disclosure, so long as such disclosure was
inadvertent and the City uses reasopable efforts to mitigate the effects of the inadvertent

disclosure and/or uses reasonable efforts to rettieve the information as appropriate.

8. Upon Epic’s signature, this Agreement is effective as of the date of City’s signature below.

CITY : EPIC SYSTEMS CORPORATION; EPIC
HOSTING;  and EPIC CITY
GOVERNMENT, LLC

Date: ' Date: /0{’5'){’?

By: @ | By: &' Ié—-

Barbara A, Garcia, MPA Elias C, Sehﬁgcl

Director of Health Associate General Counsel

San Francisco Departmcnt of Public Health

Approved as to Form:

Dennis 1. He
City Attorng

“ By: -
Louise S, Slmp 0

Deputy City Atjorney

Contrac! ID: 1000008047; Confidential, do not disclose withoul approval of Clty Attorney 368 of 474






City and County of San I’ ncisco I’ “wartment of Public Health

Edwin Lee - Barbara A. Garcia
Mayor : Director of Health

October 20, 2017

Angela Calvillo, Clerk of the Board

Board of Supervisors

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102-4689

Dear Ms. Calvillo:

A, Agreement and Associated Documents: Attached please find the proposed1
resolution and associated documents for Board of Supervisor's (Board) approval, which
authorizes the Director of Public Health (DPH) and the Director of the Office of Contract
Administration/Purchaser to enter into an Agreement with Epic City Government, LLC (Epic) in
the amount of $167,384,597, including a DPH contingency amount of $17,934,064, for the
delivery of software, services, and hosting for an Electronic Health Records (EHR) system, for a
ten-year term from the effective date. ~

B. Non-Disclosure: During contract negotiations, Epic identified pottions of the
Agreement that Epic asserts constitute, contain, or reveal valuable trade secrets or other
information belonging to Epic that is exempt from disclosure under the California Public Records
Act and Chapter 67 of the San Francisco Administrative Code, pursuant to which DPH requests
that the Board lodge a redacted copy of the Agreement in the file available to the public and an
unredacted copy of the Agreement in the Board’s confidential file for review in its entirety by
the Board and any advisors to the Board (Sunshine Agreement).

The Sunshine Agreement does not require Board Approval and is effective as of the date
executed. A copy of the Sunshine Agreement will accompany each form of Agreement.,

C. Contract Terms for Approval: The following terms of the Agreement are subject to
Board approval:

1. Anticipated Expenditures in Excess of $10,000,000: We are submitting
this contract for approval under San Francisco Charter Section 9.118, because it includes
anticipated expenditures in excess of Ten Million ($10,000,000), and an anticipated term in
excess of ten (10) years.

2. Time to file suit: In addition, in order to prevent delayed resolution of any
dispute that may arise under the Agreement, Epic and DPH have agreed that DPH must
commence any action in a court of law for any matter arising out of or relating to the
Agreement within two years of the date DPH becomes aware of the cause of action. We are
requesting approval of this two-year term, because is shorter than the four-year statute of
limitations otherwise applicable to a breach of contract cause of action. '

D. Additional Non-Standard Contract Terms: The following additional terms of the
Agreement are made within the discretion of DPH and do not need Board Approval, but are
non-standard. Accordingly, we wish to bring these to the Board’s attention:

1, Interest or Late Fees — In order to ensure timely progress payments and to
compensate Epic for delayed payments of uncontested amounts, the City has agreed to pay
interest in the amount of .05%, if uncontested amounts are unpaid 3 months from invoice date.

(415) 554-2609 / fax (415) 554-2555 101 Grove Street, Room 307 San Francisco, CA 94102-4593
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No late fees accrue on unpaid contested amounts. Interest, if any becomes due, will be paid
from the DPH contingency through a revision to the program budget.

2. Graduated Payments — Epic has agreed to accept graduated payments for
software implementation. This will enable the City to retain final payment until after
confirmation that the deliverables are satisfactory to the City.

3. Insurance — Concerned about the insurance market, Epic requested, and the
Risk Manager approved, an insurance program calling for Epic to maintain $30 million in Cyber
and Tech Errors and Omissions, but allowing Epic to reduce that coverage to account for
market changes. At no time may Epic provide less coverage than what can be procured for
$2,000,000 across its customer base. Epic must provide backup information in support of any
change sufficient to demonstrate the commercial unreasonableness of procuring increased
coverage.

In order to ensure that DPH at all times has adequate coverage for a City data breach, whether
refated to Epic or not, DPH is currently working with the Risk Manaqer’s Office for the
procurement of DPH's own Cvber msurance policy.

4, Med Mal Indemnity — Because of the complexity of the provision of medical
services, the City has agreed to accept responsibility for all decisions of its medical professionals
and for decisions related to software configuration and use. In this regard, the City has agreed
to provide medical malpractice indemnity to Epic, unless Epic’s negligence or willful misconduct
with respect to a software error is more than 50% at fault and City personnel have operated
the software correctly.

5. Data Breach — The Agreement is silent on data breach. This provides the City
with the right to bring an action for damages against Epic, should a breach be deemed to be
Epic’s responsibility. The parties have agreed that the City and Epic will participate in a dispute
resolution process at Epic before the City commences suit and that any suit must be brought
within two years of the City’s discovery of the breach.

6. Cap — Except for claims covered by an express indemnity provision, both parties’
liability cap is limited to amounts paid during the first twenty-six months (up to $44,323,076).
After that liability under the software license liability is capped at the annual maintenance fees
paid under the license. Llabmty for hosting is limited to hosting fees paid for the last 18
months.

7. Termination - Only City may terminate the Agreement for convenience or
cause and Epic may not stop work during a dispute. Upon termination by the City for a failure
in hosting, Epic will provide transition project management and technical services at no cost.
Upon termination by the City for any reason, Epic will provide the City with a two-year
termination transition period. Epic retains the right to terminate a single component of program
property in the event that Epic is unable to satisfactorily resolve a related infringement claim.

In that event, Epic may terminate solely that software component and must repay the City the
associated license fees.

8. Dispute Resolution Procedure — The parties have agreed to conduct a
dispute resolution session at Epic before filing suit. Lawsuits will be venued in San Francisco -
and subject to California law.

9. Parent Guarantee — Epic City Government, LLC, is a wholly owned subsidiary
of Epic Systems Corporation. Epic Systems Corporation has agreed to provide a parent
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guarantee for the entire agreement, ensuring the City that adequate resources will be available
to make the City whole in the event of a contract dispute.

E. Accompanying Documents: The following is a list of accompanying documents: '
1. Resolution: Resolution authorizing the Agreement; ’
2. Contract: EHR Agreement between Epic and DPH;

3. Forms: Form SFEC-126: Notification Of Contract Approval (Mayor and Board of
Supervisors).

Please contact Jacquie Hale, Director of the DPH Office of Contract Management and
Compliance, at 554-2609 if further information is needed.

Sincerely, ——_
(3.8

Barbara A. Garcia
Director of Health

cC: Greg Wagner, Chief Financial Officer, DPH
Michelle Ruggels, Director, DPH Business Office
Jacquie Hale, DPH Office of Contract Management and Compliance







Asrecment Table of Contents

CATEGORY

DOCUMENT _DESCRIPTION TAB
Agreement | License, Support, and Hosting Agreement 1
Appendix A | License and Support Terms 2 |
Appendix B | Hosting Services Terms 3
Appendix C__ | Definitions 4
Body of Business Associate Agreement 5
Agreement Privacy Attestation 5
Appendix D | Data Security Attestation 5
Security and Privacy Attestation Details 5
DPH Approval Documentation 5
Appcndix E | Initial Schedule* 6
Exhibit 1(a)-1 | Payment Plan 10-year GMP Budget by Fiscal 7
Year
Exhibit 1(2)-2 | Payment Plan Pricing Details 7
Exhibit 1(a)-3 | Software and Services Purchased Under the 7
GMP: Limitations and Assumptions
Exhibit 1(a)-4 Implémentation Payment Plan Schedule 7
Exhibit 1(a)-5 | Current Incremental Fees for Increasing 7
Licensed Volumes
Fg};ﬁﬁgd Exhibit 1(2)-6 | Project Team Training Schedule
: Exhibit 1(b) | List of Standard Interfaces and Data
Connectors and Associated Notes
Exhibit 1(c) | Enterprise Volume Definitions 9
Exhibit 1(d) | Epic Hourly Rates , 10
Exhi‘bit 1(e) | Department of Public Health Fee For Service 11
Statement of Deliverables and Invoice
Exhibit 1(f) | Travel and Expense Policy 12
Exhibit 1(g) | InterSystems Cache Pricing 13
Exhibit 2(a) | Implementation and Maintenance Scope of 14
_ Work
Il:rllaécg)cfrtlwta;tizn Exhibit 2(b) | Proposed Implementation Sequence 15
Mainténance Exhibit 2(c) | Implementation Staffing Estimate 16
Exhibits Exhibit 2(d) | City’s Third-Party Contracts List 17
Exhibit 2(¢) | Organizational Charts 18

Contract ID; 1000008047

10f474



Exhibit 2@) Deliverable Approval Document (example) 19
__Exbibit 3(a) | Software Maintenance Support Policies 20
Exhibit 3(b) | Software Error Correction Services 21
_Exhibit 4 Hosting Services Scope of Work 22
Exhibit 4-1 | Performance Improvement Plan Addendum 22
Template
Hosting Services Exhibit 4-2 Sumrpary of Customer Premises Equipment 22
and Hosting Requirements -
Professional Exhibit 5(a) | Technical Support for Hosting Services 23
Services Exhibits |  gypinit 5(b) | Hosting Services Availability 24
Exhibit 5(¢) | Response Time Guidelines 25
Exhibit 5(c)-1 | System Health Metrics and KPI Index for 25
.| Epic 2017 as of January 6, 2017
RFP Response Exhibit 6 RFP Response 26
Parent Guarantee Exhibit 7 Parent Guarantee 27
Sunshine Exhibit 8 | Public Meetings and Public Records 28
Ordinance Disclosure Process
Board Ordinance Exhibit 9 ~San_Franc1sco Board of Supervisors 29
_ Ordinance
Addendum 1 | Care Everywhere Addendum 30
Addendum 2 | Carequality Addendum 30
Addendum 3 | ACC-NCDR® Registty Communication - 30
Module Addendum
Addendum 4 | InterSystems Cache Software Addendum 30
Addendum 5 | KB SQL Addendum ’ 30
Addendum 6 | Business Objects Addendum 30
 Addenda Addendum 7 | CPT Addendum 30
Addendum 8 | Diagnostic Data Addendum 30
Addendum 9 | BI-RADS® Atlas Addendum 30
Addendum 10 | Illustration Addendum 30
Addendum 11 | Miscellaneous Assessment Tool Collection 30
Addendum :
Addendum 12 | Academy of Nutrition and Dietetics 30
‘ Addendum
Addendum 13 | Dr. Schmitt Pediatric Content Addehdum 30
Contract ID: 1000008047 2 of 474




Addendum 14 | Dr. Thompson Adult Medical Content 30
Addendum
~ Addendum 15 | Blood Product Administration Module 30
Addendum
Addendum 16 | Push Notifications Addendum 30
Addendum 17 | MyChart Self-Branded Application Libraries 30
Addendum
Addendum 18 | Predictive Analytics Addendum 30 |
Addendum 19 | Infusion Pump Interface Addendum 30

*The Initial Schedule will be finalized during Phase 0 of the implementation.

Contract ID: 1000008047

30f474




City and County of San Francisco
OFFICE OF CONTRACT ADMINISTRATION

Purchasing Division
City Hall, Room 430
1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102-4685

LICENSE, SUPPORT, AND HOSTING AGREEMENT
BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO

AND
Epic City Government, L1L.C

Contract ID: 1000008047

4 0f474



TABLE OF CONTENTS

RECITALS 1
TERMS . ' - 1
ARTICLE 1 —DEFINITIONS.......coteterarinmresncrraeiontresessssesesesastsaessssssseesssssersssssesssassens sntsesesrsassnsnssssasasnsansrssnnns
ARTICLE 2 - TERM OF THIS AGREEMENT ..
1. Effective Date of the Agreement.............. ,
20 0 TAIAI TEFM. iviiccnriien it b b e e et
3. City OPLIOR. covvvsivrrerssisrsrerserirerinines e er ekt h e ARt ee bR e s b LAk st e d bbbt bs st st rons 1
ARTICLE 3 - FINANCIAL MATTERS ..citeiccinrimneciesmemineimiereses s ssiasessissssisesssssasesssnsssessasssssssssssssssassasssrens 2
4. Certification of Funds; Budget and Fiscal Provisions; Termination in the Event of Non-Appropriation. .2
5. Guaranteed Maximum Price (“GMP"). ...t iene s 2
6. CHY APDIOVAL ...ttt s s s b b e bbb et ag e e s bt anesanen 3
C 7 NOINEFEST OF LATE FEES.........covcviiviiiniiin et e s e b bbb bbbt 3
8. Graduated Payment for Program Property INPIEMERtAlion. ...................coowvveerimssivesiimmiemessesssrsssssssssnion 3
9. Payment Does Not Imply Acceptance of Work............ O VRO PSPV 3
10. COMPENSATION. ...oocevviviriiviiieiniirs s e rns
JOLIo PAYIMICHL ceeereerreriesirrersisessorisnins eesesssas e masssessonsseseesssssssstsssessss seastsbasessssesssssesessess asssscssssassessessass ssssassatsessssassssssons
10.2.  Invoice Format. .. ..ocriserninirarnnns
10.3.  Getting paid for goods and/ox sexvices from the City. ...cccvvvveinene.
104, Audit and Inspection of Records.
11 Contract Amendments; Budgeting ReVISTONS. ........o..cccurieririmiinniieorionreies et esisssnesssssessasssts s sestnnonss
11.1.  Formal Contract Amendment: ..........ceceerreren .5
112, City Revisions to Program Budgets: ... ceenenene .5
ARTICLE 4 — LICENSE (RESERVED —INCLUDED IN APPENDICES A AND B) .....cvvvummmrinniressonsessssnmmasneens 5
ARTICLE 5—CONTRACTOR SERVICES AND RESOURCES.........cconviiniimninniriennnssinsissimsssssismsessassiesssnss 5
12, Services Contractor AGrees 10 PEFfOTM. ...ttt essnsessssrasssenans 5
13. IMpIementation SCHEAUle. ..ot ssasi s ssstiesasasesesastarassrsntonias 5
14. Qualified PerSORNEl. ............ccocccovnivmimiisisinsinisssescosonisssnsssreons HES TR ORI 5
15, Project Coordination — Implemeniation PRASE ..........cceceivivieriiisricssisisssssosinsisssssseisssessssosossssssesssenonns 6
15.1.  Key Personnel List.....ocvomsimimcrnosscsimmi .6 .
15.2.  Contimiity of Personnel; Key Personnel REPlACCMENL. c.uvreeirrereceviirerniierersssnsesssesssrsssenssrssssssesssessssessssssessssones 6
16. Project Coordination — Maintenance PRASE. .............c.cwvveurviniiricnniess o sessesmaiessssssasasesessosssesonss 7
17. Protect Coordination — HOSHNG ...
18 - Progress Reports, Meetings, and Readiness ASSESSMERLS. .....cccvurvivviveciivernsnnienniannininssisseessassessnsssnsns 7
19. AIEEE REPOFIS. ..oovvviiiiiinivininiitininieiiiins it saes sttt bsas s st e s b st s ke se s r et bes et ane s b n b et n et e ereortorts 7
20. Correction of Substantive Program Errors before Go-Live. .......... Fee bR R e bbbt abaes 7
21, FPSULIVE USE DAIES. ..ovvuvvveeniisecvorirsnresisssssssssssssssonssssssossssssssssssmsansisssssssissssssssissssesssssssssn issssssseseseses 7
22, Document Delivery. ...... v e s 8

23. SubConIracting. ..........cocovveecvivirecens . .8
23.1.  Subcontracting to Contractor Qwned Entmes ............................................................................................ .8
23.2.  Subconfracting to Non-Contractor-Owned Entity Subcontractors. .......... . .8
233, THOSHNZ COMPONENES. .vuceririeiiaresssiasetsmersrsiecssssssmitisstsssisissssssesstessssonstnsseisessassesssssssststssstomsssrnessssssasstsssensonsssrosans 8
24, INAEPERAENt CORIIACTION ... vverirorioresrinsens it sess et sass s ke s bbb b bt e b b ersraabess st srssesasnas 9
25. ASSTZRINERL. ..vvivvviiiiiiii e s bbb st et et et bt nr b 9
ARTICLE 6 - ACCEPTANCE TESTING (RESERVED —~ INCLUDED IN EXHIBIT 2(A)) ..ecrmnesivenriveerisensinsnnnes 9
ARTICLE 7-FORCE MAJEURE ...c.ocvetriirirermsismnmsrsviennisssinssissssssstssarons P 9
26. FOVCE MAJEUPE. .........covvuvirissrsennarrisinse st st e e st bt 151 b b s 9
ARTICLE B - CITY DATA ..cooconvvcrenvrinemermicessenisassssrsinns bR R b RS b eer e
27. City Data..........covivvvivciioiiinieiniciinns i
28.  Access to and Extraction of City Data. ................
29. Backup and Recovery of City DAlQ. ..........cviiiiniininm e siesscsesenssssmessnesns 10

License and Support Agreement
P-548 (11-16) i v October 17,2017

Contract ID: 1000008047 5 of 474




30. Disaster Recovery Business CORRUILY PIAM........cv.c.cviiininiiovnsoriinisnioss s ese e ssessssesans 10
31 Disaster Recovery (DR) Services...........ccvcevnne

ARTICLE 9 - CONFIDENTIAL INFORMATION
32, CORJIARTIAIILY. ....covvovseevrveeeeocsiaitie st ssase e s erss e s ssecs st es e aaa sttt b esss e s bt st st st esan e assssnssaas 10
33, BUSINESS ASSOCIAE EXHIBIL......ooocvvvoerisverescvisisesessesses s svss s e ses st sttt s b sa st bs et 10

ARTICLE 11 - CONTRACTOR WARRANTIES (RESERVED —INCLUDED IN APPENDIX A (LICENSE
TERMIS)) - e vterenrrerresesanssssassessassssssnsessssssesassontsssessnssssnsssessssessostssssssstesmsssssssesastesnssontesbessessssaossmstsssssnessssmssnessresessssen .
ARTICLE 12 -INSURANCE
34. Insurance. ............coocueeeeiiveeecnnn.
ARTICLE 13 ~THIRD PARTY CLAIMS ...ttt ieeiressis et tesaseasiasesssessnssssossorssssonssssnaensesasssesseransassesnsssssssons

35. Intellectual Property INAEmMIfICAIIONS ......covvvcrvisieisireecinrissiseesessiisisssssesssinssssassisssisssessinsomsssnssessssssense
35.1.  Epic’s Intellectual Property Indemnification, ...
352.  City’s Intellectual Property Indemmification.....

36. Medical Malpractice Indemnification.............ccovivninivirivosan.
37. Misuse of Third Party PFOGUCL. ... ncsesinssenere s
38. Mutual General Indemnification.............
ARTICLE 14~LIABILITY OF THE PARTIES........cccovvveenne
39. Disclaimer; CaP.......ooccrcconiniiinicnssirsiseossssnsssens
40. TIMTIG Of ACHONS. c.vvvvveerar oottt et es s csts s s s sasbss bbb saases et s et s s s s s s anbebbe st et ssnsanes
41. Liability for Use of Equipment........... e etereh e et ete by e a bt e ke e A ba Rt et s eR b et e s b betse bt ser s herebersoseatere et 19
ARTICLE 15 -PAYMENT OF TAXES
42. TAXES 11 GOHEFA.......o.vsvvvseeecireisirerer et sanasecesast e bt b s sa st ses s e s s st ens ass b e s e s s bab s s sast st ebs sevs s ensesnrenns
43, EMPIOYIMEnt TAXES. ....v.ovveerevrvivinsssneissesinsinsnsasssssassosssssssemasneons SOOI
44. Sales and Use 1ax.........cccccccovreeomcovvieconenins
45. Possessory Interest Tax. ...
45.1.  Real Property TaX. ..occreriverenrenssivereninnmnennnes
452, Change in Ownership.
45.3.  Reporting REQUITEHICHLS. 11roveririrmsenssrirsscsrsiinmsmenisesessssssnssasmsonssosesesessssesisesmsssans
45.4.  Cooperation With City......c..oieceeniiiiniesesersecsensresesseseensees
ARTICLE 16 ~ TERMINATION ...ccovvvreirurienceresenssensmimnrensscssesnsnens
46. GEHEFAL. ...t bbb b8 4 S8k e s et b b en s nen s
47. Termination Upon Bankruptcy, Insolvency and the Like
48. Termination Upon Material Breach; CUre Periods. ... e icvericnneireressnsiaesennns
49. EJeCt Of TOPIUIRALION. ....covvcneeeceiriienseins et ses e oottt sr e as e b ssran s et ree s 2

50. iiii’iiﬁ II ”I | | ” | "" ............................................................................................... evrereneereann
5. I - ........ .. cocesinestentneentaeeaerase st nmen e e ettt

51.1.  Termination of the Agreement

51.2.  Termination of the Hosting Services and Hostmg Professional Scrv1ccs

51.3.  Termination of Additional Services.........
514, Contractor Obligations.......cooseevecseivessinsisnsamisssonesens .
51.5.  Contractor’s Final INVOICE. .....cvveeesiniiiinieei et sssisssstsssssssssessnien
51.6.  Recoverable and Non~Recoverable COSLS. ...ameienmiemmrmsermesersrmsreismees
51.7. Permilled Cily DEGUCHONS. cceoriereurrerrieeemriruresrersaaressressesmssssarsassscscsssessssrassssssess e ssnesnsssssssessmssstrsnssesssssesssssasasen
ARTICLE 17 -RIGHTS INPROGRAM PROPERTY (RESERVED —APPENDIX A (LICENSE TERMS)).......25
ARTICLE 18 - ADDITIONAL REQUIREMENTS ..ottt isneseniietsissssestonsasassesesesssmssssssnpsssssesesins 25
52, Laws Incorporated by Referenice. ... it sasssens 25
33. LBE Payment and Utilization TraCRIng SPSIEHL. ......cocevovrvisiivicieiensssniccerseereisss s esssrissesss it sesesnns 25
54. SubMIIAG FUISe CIAINS. ......oovorveiirirevririencini v cineaseissnes sttt saeesets e easeas roncassomesa i issans
55. CORFHCE OF IHTEFEST, ....c.ccovvev et ettt s b et sb s ons et s bensons
6. Prohibition on Use of Public Funds for Political ACHVILY. .......covveriiicireinirivniecsiniiscinaissrenssis oo 26
57 Nondisclosure of Private, Proprietary or Confidential INformation. ............ccecveeeiieinienesioseersinas 26

License and Support Agreement
P-548 (11-16) it October 17, 2017

Contract ID: 1000008047 6 of 474



56. Nondiscrimination Requirements............ooccovivvvnvicvinnees e e 26
58.1.  Non Discrimination in Contracts. ........ccervermrsensssriseresiens . 26
58.2.  Nondiscrimination in the Provision of Employee Benefifs. ... inonmemesssonins 26
58.3.  Local Business Enterprise and Non-Discriminatiot in Contracting Ordinance. .....ouricnssinrenseivcreessescinssenne 27

59, Minimum Compensation OFAINARACE. ..............oviernieinniiinsinicinioniseissserers e nniesesssesssiessss s ssessssnenss 27

60. Health Care Accountability Ordinance. . e e 27

61 First Source Hiring Program, ............... .27

62. Alcohol and Drug-Free Workplace. ... .27

63. Limitations on Contributions. ............. 27

64. Reserved, (Slavery Era Disclosure). ..o, s 28

65, Reserved, (WOrking With MINOES). ......cneccivnsmsssssssssenmsssasssssssrasssnmisissstssessesssssessssssossssnsssnesssssisssssions 28

66. Consideration of Criminal History in Hiring and Employment DeciSions. ..........cowvvviiivicrcinerneiornnnns 28

67. Reserved, (Public Access to Nonprofit Records and Meetings)..............cocovvveiniininncincnnin. 28

68. Food Service Waste Reduction ReqUIrements. ...t 28

69. Sugar-Sweetened Beverage PrOMIDILION. ..........cccecniiirininnincisesss et e s estistssensissssssinss 28

70.  Tropical Hardwood and Virgin ReAWOOd BAN. ..........c.cnviiisvinioniinicescinsinsrinsesensesomenerisiasesnsrans 28

S 71 Reserved, (Preservative Treated Wood PFOGUCIS). .......cvvorereeinnvosisisseessiessiissssssesssssesssssssssosiosisnns 28
72 Compliance with Americans with Disabilities Act... bbbt 28
73. COmMPHANCE WITH LAWS. .....c.o.ocoiiiniiecireiiniinn e s esss st eas st sass st sesebabsssssnesssanssnes 29
74. Remedies. ......cooviiivenieririnaans .29
ARTICLE 19 - GENERAL PROVISIONS ... .29

76. Payments to Contrdctor............. ..30
77. SUNSHINE OFAINANCE. ........convirverirainivinisiessines ot e sases s sie st ba b s s sese s ahtbet s bases b eabasoras sagsasssnsarssanns 30
78. MOFication Of tHiS AGTEEMENL.............ccovvrvvierirsssirinssnsissssssesissssasssessssassss s sns s s sessss s ssssssasssssssessssnns 30
79, Dispute ReSOIULION PYOCEAUFE. .......c.cvevireieececnarereminecssasicstinrnsisssssestseessesrmansssse saveassssarssennisessosse 30
79.1. ~ Negotiation; Alternative Dispute RESOIULION. .....covvievrriererineanieeaeiisnsssnsssrsssssaressesssnsesssesssosssssssesesesresess 30
P —
79.3.  Government Code Claim Requirement. ........
80. CONSTIUCTION. .ooceiricvieeneniniciniciniirisiasiasts it aesesb e b b e s sa et besb s bent s b babaab s ssanabes Hebesabssrbesressbessaabassarsbresaserss 32
8L ERHPE AGFCEINENL. ...o..vsveeeverissesssisesseresesessansss s ssees s ssas ssssess s st s b4 s08 bt as e e sb s ba s amons 32
82. SEVEFADITILY. «..ccovcv ettt e bbb sk bbbk SR et 32
83. Cooperative Drafling. .......c.cucovrvirven. .32
84, No Waiver; No Course of Conduct. .... .32
85. Purchase Orders. ..........covevvervirenenn. 33
86, REP..oovnvarrnnnns .33
87. NOR-SOHCIHALION. «...c.eccn et ettt e e s ..33
88. Independent Contractors; Third-Party Beneficiaries; JOInt EMPIOYErs. .......curevvirinincronnronsiesoninnnns 33
89. GOVEFIMENE RIGAIS. ...coovrvviiriniiiireiieiiieisisieeaseisos e ettt bt s et s sassebe s bana s bebesaaess daesanensesbnssnassoss 33
90. Incorporation of Appendices, Exhibits, and Other DOCUMERLS. .............cocvriciviineenneinsiesinmmeisiinn, 34
91 Headings; Interpretation; Authorization; COURIEFDAVIS, .......cvvivecvviioniinsiosinnnieinisssesinieinersssssasenns 34
ARTICLE 20 —-MACBRIDE PRINCIPLES AND SIGNATURE.........cococoiimrivinmrireensrsrrnnsressossresssesssssassorssssessonssses 34

License and Support Agreement

P-54% (11-16)

iii October 17, 2017

Contract ID: 1000008047 7 of 474




This agreement (the “Agreement”) is made by and between the City and County of San
Francisco, State of California, by and between: Epic City Government, LL.C, hereinafter referred
to as “Contractor” or “Epic” and the City and County of San Francisco, a municipal corporation,
hereinafter referred to as “City” or “You” acting by and through its Director of the Office of
Contract Administration (collectively, City and Contractor are the “Parties”).

Recitals

WHEREAS, a Request for Proposal (“RFP”) was issued on January 17, 2017, and City selected
Contractor as the highest qualified scorer pursuant to the RFP;

WHEREAS, approval for this Agreement was obtained by the San Francisco Board of Supervisors by
Ordinance attached hereto as Exhibit 9;

WHEREAS, approval for this Agreement was obtained when the Civil Service Commission approved
Contract number PSC # 48637 — 17/18 on November 20, 2017,

WHEREAS, Contractor will provide certain software, support, and hosting services required by
City as set forth under this Agreement; and

WHEREAS, the terms of this Agreement are to be read and interpreted together with all other
documents, appendices, exhibits, and addenda attached to the Agreement as a single agreement.

Terms
Now, THEREFORE, the Parties agree as follows:

ARTICLE 1 - DEFINITIONS
Defined terms are listed in Appendix C.

ARTICLE 2 - TERM OF THIS AGREEMENT
1. Effective Date of the Agreement. '

Following execution by both Parties, this Agreement shall become effective on the date the
Controller has certified the availability of funds in writing (“Effective Date”) for the Agreement
(“Certification of Funds”). City will notify Contractor in writing of the Certification of Funds,

- and Contractor’s obligations under this Agreement will begin following such notice. City
represents that City has budgeted the anticipated fees that City is agreeing to pay under the
Agreement, including, without limitation, the anticipated software, Hosting Services and Service
fees, which amounts are subject to the Controller’s Certification of Funds.

2. Initial Term.

Subject to the Controller’s Certification of Funds, the Term of this Agreement shall commence
upon the Effective Date and shall continue for a period of 10 years, with charges as outlined in
Exhibit 1(a)-1 (Calculation of Charges), Exhibit 1(a)-2 (Payment Plan Pricing Details), and
Exhibit 1(a)-4 (Implementatmn Payment Plan Schedule) unless earlier terminated in accordance
with the provisions of this Agreement.

3. City Option.

The Parties shall have the right to extend the term of this Agreement for one or more additional
terms as mutually agreed in a Formal Amendment, subject to the approval of the San Francisco
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¢
Board of Supervisors.

ARTICLE 3 - FINANCIAL MATTERS

4. Certification of Funds; Budget and Fiscal Provisions; Termination in the Event of
Non-Appropriation.

The City has informed Contractor that this Agreement is subject to the budget and fiscal
provisions of the City’s Charter. Charges will accrue only after the Controller’s Certification of
Funds, and the amount of City’s obligation hereunder shall not at any time exceed the amount
certified for the purpose and period stated in such Certification of Funds as listed in Exhibit 1(a)-
1 (Calculation of Charges), except as increased or decreased by Formal Amendment of this
Agreement and finther certified by the Controller. This Agreement will terminate without
penalty, liability or expense of any kind to City at the end of any fiscal year if funds are not
appropriated for the next succeeding fiscal year. If funds are appropriated for a portion of the
fiscal year, this Agreement will terminate, without penalty, liability or expense of any kind at the
end of the term for which funds are appropriated. However, in any case, Uncontested Amounts
incurred during the period certified will be paid from the project budget as listed in Exhibit 1(a)-
1 (Calculation of Charges). City has no obligation to make appropriations for this Agreement in
lieu of appropriations for new or other agreements. City budget decisions are subject to the
discretion of the Mayor and the Board of Supervisors. Contractor’s assumption of risk of
possible non-appropriation is part 6f the consideration of this Agreement. Notwithstanding
anything to the contrary in the Agreement, Contractor is under no obligation to provide software
or perform services for which City has not obtained Certification of Funds.

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF THIS
AGREEMENT. : :

5. Guaranteed Maximum Price (“GMP”).
City has informed Contractor of the following:

The GMP for this Agreement is $167,384,597. The City’s obligation heteunder shall not at any
time exceed the amount certified by the Controller for the purpose and period stated in such
certification. Except as may be provided by City ordinances governing emergency conditions, .
the City and its employees and officers are not authorized to request Contractor to perform
services or to provide materials, equipment and supplies that would result in Contractor
performing services or providing materials, equipment and supplies that are beyond the scope of
the services, materials, equipment and supplies agreed upon in the Agreement unless the
Agreement is amended in writing and approved as required by law to authorize additional
services, materials, equipment or supplies. The City is not required to reimburse Contractor for
services, materials, equipment or supplies that are provided by Contractor which are beyond the
scope of the services, materials, equipment and supplies agreed upon in this Agreement and
which were not approved by a Formal Amendment to the Agreement having been lawfully
executed by the City. The City and its employees and officers are not authorized to offer or
promise to Contractor additional funding for this Agreement which would exceed the maximum
amount of funding provided for in the Agreement for Contractot’s performance under the
Contract. Additional funding for the Agreement in excess of the maximum provided in the
Agreement shall require lawful approval and certification by the Controller of the City and
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County of San Francisco. The City is not required to honor any offered or promised additional -
_funding for a contract which exceeds the maximum provided in the contract which requires
lawful approval and certification of the Controller when the lawful approval and certification by
the Controller has not been obtained. The Controller is not authorized to make payments on any
contract for which funds have not been certified as available in the budget or by supplemental
appropriation. '

Contractor understands that, of the GMP dollar obligation listed above, $17,934,064 are included
as a contingency amount to be used by the City through a written City Program Budget Revision,
in the City’s sole discretion, subject to the prior written approval by the City’s Contract
Administrator. Contractor further understands that no payment of any portion of this
contingency amount will be made unless and until snch City Program Budget Revision has been
fully approved and executed in accordance with applicable City and Department of Public Health
rules, regulations and policies/procedures and certification as to the availability of funds by
Controller.

6. City Approval.

No payment will be due to Contractor until the terms for payment set forth in the Agreement
have been satisfied. City may withhold Contested Amounts from Contractor. Contractor shall
not stop work as a result of City's withholding Contested Amounts.

7. No Interest or Late Fees.

In no event shall the City be liable for interest or late fees for overdue invoices except as
expressly set forth in the Agreement.

8. Graduated Payment for Program Property Implementatidn.

A schedule setting forth a graduated payment is set forth in Exhibit 1(a)-4 (Implementation
Payment Plan Schedule). '

9. Payment Does Not Imply Acceptance of Work.

The granting of any payment by City shall not imply the City’s acceptance of any work
performed by Contractor under this Agreement.

10. Compensation.
10.1. Payment.

Contractor shall provide invoices to the City in accordance with the terms of this Agreement.
City will pay all funds due to Contractor by 45 days after the date the invoice was received by
City after being submitted in accordance with the requirements set forth in Section 10.2 of the
Agreement (which receipt will be deemed to have occurred successfully unless Contractor
receives an email message indicating that the invoice was not submitted in compliance with
Section 10.2). During such 45 day period, City may conduct its required compliance checks and
processes, and if City identifies a potential Contractor compliance issue, it will promptly inform
Contractor. If a payment for an Uncontested Amount remains unpaid after the 45 day period,
Contractor will give written notice to City and if the payment for the Uncontested Amount
remains unpaid 45 days after receipt of such notice, then such Uncontested Amount may accrue

interest until paid at the rate of the lesser of ||| N ' month or the

maximum rate allowed by law. All payments may be applied first to accrued and unpaid interest -
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charges and then to other amounts due to Contractor under this Agreement, as determined in
Contractor’s sole discretion. City agrees that if any Uncontested Amounts that City owes to
Contractor remain unpaid more than one hundred eighty (180) days after such amounts are due
to Contractor, Contractor may, in its sole discretion and with written notice to City, suspend the
performance of Contractor’s Services and the Hosting Setvices under this Agreement until such
amounts are paid in full.

10.2. Invoice Format.

Invoices furnished by Contractor under this Agreement must be in a form mutually agreed upon
and acceptable to the City’s Contract Administrator, a sample of which is attached as Exhibit
1(e), “Invoice Format” (or such alternate form as the Parties mutually agree in writing with all -
requisite City approvals) and must include a unique invoice number. Payment shall be made by
City to Contractor at the address specified in Section 76, “Payments to Contractor,” or in such
alternate manner as the Parties have mutually agreed upon in writing.

10.3. Getting paid for goods and/or services from the City.

10.3.1 As of the Effective Date, all City vendors receiving new contracts,
contract renewals, or contract extensions must sign up to receive electronic payments through the
City's Automated Clearing House (ACH) payments service/provider. Electronic payments are
processed every business day and are safe and secure. To sign up for electronic payments, visit
www.sfgov.org/ach.

10.3.2 The following information is required to sign up: (i) The enroller must be
their company's authorized financial representative, (ii) the company's legal name, main
telephone number and all physical and remittance addresses used by the company, (iii) the
company's U.S. federal employer identification number (EIN) or Social Security number (if they
are a sole proprietor), and (iv) the company's bank account information, including routing and
account numbers.

10.4. Audit and 1nspection of Records.

10.4.1 Contractor agrees to maintain and make available to the City, upon
reasonable notice and during regular business hours, accurate books and records relating to its
work under the Agreement. Contractor will permit City to audit, examine and make excerpts and
transcripts from such books and records, and to make audits of all invoices, materials, and other
data related to all other matters covered by this Agreement, whether funded in whole or in part
under this Agreement, in such a manner as not to unduly interfere with Contractor’s operations.
Contractor shall maintain such data and records in an accessible location and condition fora
_ period of not fewer than five years after final payment under this Agreement or until after final
audit has been resolved, whichever is later. The State of California or any Federal agency having
an interest in the subject matter of this Agreement shall have the same rights as conferred upon
City by this Section. Contractor shall include the same aundit and inspection rights and record
retention requirements in all Subcontracts. In addition, Contractor understands that City is
subject to a variety of types of audits, including audits of City’s financial systems. Upon City’s
request, Contractor will reasonably cooperate with City’s audit processes by providing City with
information it generally makes available to its customers regarding its software, Services, and
operations. If City believes additional information is requited and after commercially reasonable
efforts Contractor is not able or willing to provide such information, City may escalate the matter
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in accordance with Section 79.1. Any books, records, or other materials subject to audit under
this Section 10.4 may constitute Epic Confidential Information and are subject to all protections
applicable to Epic Confidential Information under this Agreement and at law.

10.4.2 Contractor shall annually have its books of accounts audited by a Certified
Public Accountant and a copy of said audit report and the associated management letter(s) shall
be transmitted to the Director of Health or his/her designee within one hundred eighty (180)
calendar days following Contractor’s fiscal year end date. Such audit report constitutes. Epic
Confidential Information and is subject to all protections applicable to EplC Confidential
Information under this Agreement and at law.

11. Contract Amendments; Budgeting Revisions.
11.1. Formal Contract Amendment:

Contractor shall not be entitled to an increase in the Guaranteed Maximum Price or an extension
of the Term unless the Parties agree to a Formal Amendment in accordance with the San
Francisco Administrative Code and this Agreement.

11.2. City Revisions to Program Budgets:

The City shall have authority, without the execution of a Formal Amendment, to purchase
product options and/or make changes to the work in accordance with the terms of this Agreement
(including such terms that require Contractor’s agreement), not involving an increase in the GMP
or the Term by use of a written City Program Budget Revision.

ARTICLE 4 - LICENSE (RESERVED - INCLUDED IN APPENDICES A AND B)
ARTICLE 5 -~ CONTRACTOR SERVICES AND RESOURCES

12. Services Contractor Agrees to Perform.

Contractor agrees to perform the Services listed as its responsibility in Exhibits 2(a) and 4 (the
Implementation and Maintenance and Hosting Scopes of Work, respectively). Officers and
employces of the City are not authorized to request, and the City is not required to reimburse the
Contractor for, Services beyond the Services listed in such Exhibits and related Exhibits unless
such Exhibits are modified in accordance with the terms of this Agreement.

13. Implementation Schedule.

Contractor understands and agrees that the Program Property must be implemented in
accordance with the schedule and milestones set forth in the Appendix E: Initial Schedule (as
such document is finalized and modified in accordance with the terms of this Agreement).

14. Qualified Personnel.

As detailed in Exhibit 2(a) (Implementation and Maintenance Scope of Work), Contractor shall
use only competent personnel to perform work under this Agreement (i.e., personnel who are
certified by Contractor to perform work under this Agreement or who have substantial
experience with the relevant applications or services) under the supervision of, and in the
employment of, Contractor (or Contractor's authorized Subcontractors). Such Contractor
petrsonnel will be comprised of a mix of experienced staff and newly certified staff. Less
experienced Contractor personnel are supervised by Contractor’s Implementation Executive,
Implementation Director and other expetienced staff. Contractor shall commit adequate
resources to allow timely completion of its responsibilities. City shall commit adequate
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resources to allow timely completion of its responsibilities. As set forth in Section 7(a) of
Appendix B (Hosting Terms), Contractor will provide the Hosting Professional Services in a
competent and workmanlike manner (including that the personnel providing such Services will
have adequate skill, training, expertise, knowledge and/or experience to perform the applicable
- Hosting Professional Services).

15. Project Coordination — Implementation Phase

In order to facilitate communication during its implementation of the Program Property, Each
party will designate a Project Director to coordinate with each other concerning administration of
this Agreement. The Parties anticipate that Contractor’s Implementation Director will be on site
at City’s facilities approximately 150 days over the course of the implementation, as needed for
Contractor to comply with the Implementation Schedule milestones and activities set forth in
Exhibit 2(a) (Implementation and Maintenance Scope of Work).

15.1. Key Personnel List.

Contractor shall provide a list of Key Personnel roles that shall be contained in Exhibit 2(a)
(Implementation and Maintenance Scope of Work). At City’s request, Contractor will provide
City with resumes showing the qualifications and experience of the Implementation Executive
and the Implementation Director whom Contractor proposes to assign to City’s project and allow
City leadership to speak or meet with such individuals prior to City’s implementation prol ect
kick-off. The City maintains the right to refuse such proposed staff.

15.2. Continuity of Personnel; Key Personnel Replacement.

Contractor will comply with City’s reasonable requests regarding removal of personnel assigned
to City’s implementation team, after City has had an opportunity that is reasonable under the
circumstances to evaluate the individual's performance. If City makes such a removal request to
Contractor and includes at least a brief summary of City’s concerns regarding such individual’s
performance, Contractor will promptly investigate the situation and comply with City’s request
unless Contractor reasonably disagrees with City, in which case City and Contractor will discuss
the situation and resolve it promptly, with Contractor making the replacement-as promptly as is
reasonably practicable if City continues to so request. Any removal directive by the City must
be made in writing on 14 calendar days’ notice and must provide grounds for removal.
Notwithstanding the foregoing, the City shall have the right acting in its sole discretion to request
the removal of any Contractor personnel upon a determination that such removal is in the City’s
best interests. City will not request any removal in violation of any federal, state or local law.

Except upon City’s request or in the event of termination, death, disability, leave of absence,
promotion, personal request, or other circumstance out of Contractor’s control, Contractor shall
vse its commercially reasonable efforts to maintain the same Key Personnel on the Contractor
implementation team throughout the implementation phase described in Exhibit 2(a)
(Implementation and Maintenance Scope of Work). Contractor understands and agrees that loss
of any Key Personnel member may result in project disruption, inefficiencies, and/or delay, as
well as the need for a new resource to transition into the role. City understands that the
replacement of City staff on the project could have an adverse impact on the timely completion
of the implementation, and City will seek to avoid the replacement of City’s staff.

If Contractor needs to replace a Key Personnel member, Contractor shall seek to inform the City
in writing in advance before the date the Key Personnel member shall be replaced, if feasible
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under the circumstances. To the extent that Key Personnel are employees of a Contractor Owned
Entity, the City shall bave the same rights of removal as if the Key Personnel were employces of
Contractor.

16. Project Coordination — Maintenance Phase

In order to facilitate communication during the Maintenance Program, the Parties shall define
Key Maintenance roles and responsibilities that shall be defined in Exhibit 2(a) (Implementation
and Maintenance Scope of Work).

17. Protect Coordination — Hosting

In order to facilitate communication with respect to the Hosting Services and Hosting
Professional Services, the Parties shall define hostmg roles and respon51b111t1es in Exhibit 4
(Hosting Scope of Work).

18. Progress Reports, Meetings, and Readiness Assessments.

Contractor will provide City with progress reports, and City and Contractor will hold project
review meetings (including to review hosting readiness), all in accordance with Exhibit 2(a)
(Implementation and Maintenance Scope of Work). City and Contractor will also conduct
readiness assessments in accordance with Exhibit 2(a) (Implementation and Maintenance Scope
of Work).

19. Alert Reports.

As detailed in Exhibit 2(a) (Implementation and Maintenance Scope of Work), both parties shall
seek to be proactive about monitoring the implementation (including the hosting
implementation) by promptly informing the other in writing on becoming aware of any change or
problem that would materially and negatively impact completion or performance of each Item of
Program Property, Third Party Software and Data, Services, Deliverables, the progress of tasks
assigned or any scheduled work. The writing shall provide a detailed description of the issue and
shall be provided to the City’s Project Director or Contractor’s Implementation Director, as
applicable.

20. Correction of Substantive Program Errors before Go-Live.

As set forth in Section 8 of Appendix A (License Terms), Contractor shall use its best efforts to
correct all Substantive Program Errors of which City has notified Contractor during the Warranty -
Period for an Item. At the City’s option, acting in its sole discretion, the City may choose to

delay First Live Use if it has concerns regarding outstanding Substantive Program Errors for an
applicable Item. The remedy for failure to correct a Substantive Program Error ||| NG
under Contractor’s functlonahty warranty is set forth in Section 8 of Appendix A (License
Terms).

21. First Live Use Dates.

City, acting in its sole discretion, will enable each Item of Program Property’s First Live Use
following written approval by the City’s Project Director, as detailed in Exhibit 2(a)
(Implementation and Maintenance Scope of Work).
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22. Document Delivery.

Contractor will deliver completed Documentation Manuals in electronic format for each Item of
Program Property promptly following the Effective Date of the Agreement, as detailed in
Appendix A (License Terms).

23. Subcontracting.

Contractor may Subcontract portions of the Services as provided below. Contractor will be
responsible to the City for the work performed by the Subcontractor to the same extent that
Contractor would be if it were Contractor’s own work. All other provisions of this Agreement
will apply to the Subcontractor in the same manner and to the same extent as if the work were
performed by Contractor. Contractor must provide the Subcontractor with a copyof those
sections of this Agreement with which the Subcontractor must comply. If the Subcontractor
needs access to the City’s Confidential Information to perform the Subcontracted Services,
Contractor may provide such access if the City provides its written prior written approval and
Subcontractor first agrees in writing to comply with all confidentiality provisions contained in
this Agreement that apply to such information, including execution of a Business Associate
Agreement. Contractor shall bear responsibility for any Subcontract made in violation of this
provision, subject to the terms of this Agreement. City's execution of this Agreement constitutes
its approval of the Subcontractors listed below, including each such Subcontractor s access to
City’s Confidential Information.

23.1. Subcontracting to Contractor Owned Entltles

Contractor may Subcontract any services to be performed under this Agreement to any
Contractor Owned Entity at any time. The following is a list of the potential Contractor Owned
Entities with whom Contractor may Subcontract. Contractor must inform the City in writing of
additions to the Owned Entity list.

Epic Systems Corporation
Boost, Inc.
Epic Hosting, LLC

4, EpicCorps International, Inc.

WD

23.2. Subcontracting to Non-Contractor-Owned Entity Subcontractors.

Contractor also may Subcontract services to be performed under this Agreement to one or more
other Subcontractors. Contractor must inform the City of the proposed Subcontractor and the
services being Subcontracted. The City will have the right to reject the particular proposed -
Subcontractor, in which event Contractor may propose a different Subcontractor or Contractor or
Contractor Owned Entity personnel may perform such services.

23.3. Hosting Components.

Certain components used generally across Contractor’s hosting operations and provided under
the Hosting Terms and associated Exhibits may be provided by third patty vendors (e.g.,
software licensors like Citrix or Microsoft, infrastructure providers, hardware or storage
providers, security monitoring services, and telecommunications companies).
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24. Independent Contractor

Contractor or any agent or employee of Contractor shall be deemed at all times to be an
independent contractor and Contractor is wholly responsible for carrying out its obligations
under this Agreement. Contractor, its agents, and employees will not represent or hold
themselves out to be employees of the City at any time. Contractor or any agent or employee of
Contractor shall not have employee status with City, nor be entitled to participate in any plans,
arrangements, or distributions by City pertaining to or in connection with any retirement, health
or other benefits that City may offer its employees. City is not liable as an employer for the acts
or omissions of Contractor, its employees or its agents. City is not responsible for employment-
related obligations and payments for Contractor employees or agents, whether imposed by
federal, state or local law, including, but not limited to, FICA, income tax withholdings,
unemployment compensation, insurance, and other similar responsibilities related to Contractor’s
performing services and work, or any agent or employee of Contractor providing same. Nothing
in this Agreement shall be construed as creating an employment or agency relationship between
City and Contractor or any agent or employee of Contractor. City does not retain the right to
control as an employer the means or the method by which Contractor performs work under this
Agreement.

25. Assignment.

25.1  The Services to be performed by Contractor are personal in character and neither
this Agreement nor any duties or obligations hereunder may be assigned or delegated by
Contractor except as provided in accordance with the terms of this Agreement. Any purported
assignment made in violation of this provision shall be null and void.

252  Contractor may assign this Agreement either to any Owned Entity or pursuant to a
complete assignment in conjunction with the transfer by sale of substantially all of Contractor’s
assets to a successor organization if the Owned Entity or successor organization (a) accepts a
formal assignment of this Agreement in writing and (b) agrees to be bound by all of the
Agreement’s terms, including the terms of Article 18, Additional Requirements. Contractor will
remain liable for Contractor’s obligations under this Agreement if the successor organization
fails to satisfy such obligations. A written notice of any such assignment shall be provided to
City within 30 days of such Assignment, which assignment must be effected by a Formal
Amendment to this Agreement in accordance with San Francisco Administrative Code Section
21.22. City will not unreasonably withhold its signature with respect to such Formal
Amendment if the assighment meets the requirements set forth in this Section 25.2.

ARTICLE 6 - ACCEPTANCE TESTING (RESERVED — INCLUDED IN EXHIBIT 2(A))
ARTICLE 7 - FORCE MAJEURE

26. Force Majeure.

Neither Party shall be liable for any delay in the performance of its obligations under this
Agreement: (i) if and to the extent such default or delay is caused, directly or indirectly, by: fire,
war, terrorism, acts of a common enemy, third party criminal acts, embargo, any law or
governmental regulations or labor dispute, flood, earthquake, elements of nature or acts of God;
riots, civil disorders, network outages or any other cause beyond the reasonable control of such
Party, and (ii) provided the Party uses commercially reasonable efforts to continue or resume its

- obligations through alternate sources, workaround plans or other means. If a force majeure event
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occurs, the period of performance will be deemed extended to reflect such delay as agreed upon
by the parties hereto.

ARTICLE 8 - CITY DATA
27. City Data

The Parties agree that as between them, all rights, including all intellectual property rights, in and
to the City Data shall remain the exclusive property of the City. Contractor is prohibited from
using City Data except as authorized under this Agreement.

28. Access to and Extraction of City Data.

City shall have access to City’s Data and the ability to extract City Data as detailed in the
Hosting Terms and Exhibit 4 (Hosting Scope of Work).

29. Backup and Recovery of City Data.

Contractor is responsible for maintaining a backup of City Data and for an orderly and timely
recovery of such data in the event of data corruption or interruption of Service, as further
detailed in Exhibit 4 (Hosting Scope of Work).

30. Disaster Recovery Business Continuity Plan

Contractor shall work with City to assist City’s development of its Business Continuity plan, as
further detailed in Exhibit 2(a) (Implementation and Maintenance Scope of Work).

31. Disaster Recovery (DR) Services.

Contractor shall provide the City with disaster recovery services, as detailed in Exhibit 4
(Hosting Scope of Work). Upon either parties’ written request, the parties will cooperatively
plan and execute annual disaster recovery tests, which may include a temporary cutover to the
disaster recovery environment (and City’s personnel will participate in such tests to the extent
requested by Contractor, including that the DR environment will be made available to City’s
analysts for validation after the temporary cutover). The Hosting Services will be subject to the
service level agreements set forth in Exhibits 5(b) and 5(c). .

ARTICLE 9 - CONFIDENTIAL INFORMATION
32. Confidentiality. ’

Subject to San Francisco Administrative Code §67.24(e) and to any state open records or
freedom of information statutes, and any other applicable laws, the Parties agree to hold all
Confidential Information in strict confidence. Additional terms related to such requirements are
set forth in Section 77 below and Exhibit 8. Neither Party shall disclose to any person or entity
the other Party’s Confidential Information, except: (a) as required by law or court order; or (b)
with the other Party’s consent.

33. Business Associate Exhibit.

In order to address the requirements of certain state regulations and regulations promulgated
under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”™), the Parties
agree to the terms of the Business Associate Exhibit that is attached as Appendix D to the
Agreement.

License and Support Agreement ' .
P-548 (11-16) 10 of 35 October 17,2017

Contract ID: 1000008047 17 of 474




ARTICLE 10 - DATA SECURITY (RESERVED — INCLUDED IN EXHIBIT 4
(HOSTING SCOPE OF WORK))

ARTICLE 11 - CONTRACTOR WARRANTIES (RESERVED — INCLUDED IN
APPENDIX A (LICENSE TERMS))

ARTICLE 12 - INSURANCE
" 34. Insurance.

34.1. Without in any way limiting Contractor’s liability pursuant to the “Third Party
Claims” section of this Agreement, Contractor must maintain in force, during the full Term of
the Agreement, insurance in the following amounts and coverages:

()  Workers’ Compensation, in statutory amounts, with Employers’ Liability Limits
not less than $1,000,000 each accident, injury, or illness; and

(b)  Commercial General Liability Insurance with limits not less than $1,000,000 each
occurrence and $2,000,000 general aggregate for Bodily Injury and Property
Damage, including Contractual Liability, Personal Injury, Products and
Completed Operations; and

© Commercial Automobile Liability Insurance with limits not less than $1,000,000
each occurrence Combined Single Limit for Bodily Injury and Property Damage,
including Owned, Non-Owned and Hired auto coverage, as applicable.

Contractor shall be permitted to use excess, umbrella, or actuarially sound self—msurance (ora
combination thereof) to meet the limits above in this section.

34.2. Contractor also presently maintains Technology Errors and Omissions Liability
coverage (including Cyber and Privacy Insurance), with limits of || |  llcach occurrence
and each loss, and | gcoeral aggregate, which at a minimum covers professional
misconduct or lack of the requisite skill required for the performance of services defined in the
contract and also provides coverage for the following risks:

(2) Network security liability arising from the unauthorized access to, use of, or
tampering with computers or computer systems, including hacker attacks; and

(b)  Liability arising from the introduction of any form of malicious software
inclnding computer viruses into, or otherwise causing damage to the City’s or
third person’s computer, computer system, network, or similar computer related
property and the data, software, and programs thereon.

(¢)  Liability arising from theft, dissemination, and/or use of confidential information,
including but not limited to, bank and credit card account information or personal
information, such as name, address, social security numbers, protected health
information or other personally identifying information, stored or transmitted in
electronic form.
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34.4. Commercial General Liability (other than for claims arising from the provision of
patient care) and Commercial Automobile Liability Insurance policies must be endorsed to
provide:

(b) ' That-such policies are primary insurance to any other insurance available to the
Additional Insureds, with respect to any claims arising out of this Agreement, and
that insurance applies separately to each insured against whom claim is made or
suit is brought.

34.5. Regarding Workers’ Compensation, each Party hereby agrees to waive any rights
to subrogation which that Party or its insurer may have with respect to any and all claims that are
covered by Workers’ Compensation. Unless self-insured, each Party agrees to obtain any
endorsement that may be necessary to effect this waiver of subrogation.

34.6. Thirty (30) days’ advance written notice shall be provided to the City of
cancellation, intended non-renewal, or reduction in coverages, except for non-payment for which
no fewer than ten (10) days’ notice shall be provided to City. Notices shall be sent to the City
* address set forth in Section 75, entitled “Notice to the Parties.”

34.7. Should any of the required insurance be provided under a claims-made form,
Contractor shall maintain such coverage continunously throughout the Term of this Agreement
and, without lapse, for a period of three years beyond the expiration of this Agreement, to the
effect that, should occurrences during the Term give rise to claims made after explratlon of the
Agreement, such claims shall be covered by such clalms-made policies.

34.8. Should any required insurance lapse durmg the term of this Agreement, City has
informed Contractor that requests for payments originating after such lapse shall not be
processed until the City receives satisfactory evidence of reinstated coverage as required by this
Agreement, effective as of the lapse date.

34.9. Before commencing any operations under this Agreement, Contractor shall
furnish to City certificates of insurance and additional insured policy endorsements with insurers
with ratings comparable to A~, VIII or higher, that are authorized to do business in the State of
California, and that are satisfactory to City, in form evidencing all coverages set forth above.
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For purposes of the preceding sentence, “satisfactory” shall mean consistent with the terms of
~ this Section.

34.10. Approval of the insurance by City shall not relieve, decrease or increase the
liability of Contractor hereunder.

ARTICLE 13 —- THIRD PARTY CLAIMS
35. Intellectual Property Indemnifications
35.1. Epi¢’s Intellectual Property Indemnification.

Contractor agrees to defend or settle, and to indemnify and to hold City’s Indemnitees harmless
from, any third-party Claim brought against any of City’s Indemnitees to the extent that: (1) it is
a Claim of infringement of any patent, copyright, or trademark, or misappropriation of trade
secrets (excluding trade secrets disclosed to Contractor by City or City’s Personnel) in each case
enforceable in the United States; (2) it is either (a) based on the Program Property in the form
supplied to City by Contractor and City’s use of that Program Property in accordance with the
Documentation Manuals and this Agreement or (b) based on the Hosting Services in the form
provided to City by Contractor and City’s use of such Hosting Services in accordance with this
Agreement; and (3) it is not based on (i) the use of the.-Program Property in combination with
other hardware (for example, use of the Program Property in combination with an infusion
pump) or software except for third party software embedded in the Program Property or (ii) the
Hosting Services in combination with third party hardware or software (except to the extent that
use of the Hosting Services alone would constitute infringement).

City will promptly notify Contractor in writing of the Claim, promptly provide Contractor with
the information reasonably required for the defense of the same, and grant to Contractor
exclusive control over its defense and settlement. Contractor will not enter into a settlement
acknowledging any fault on a City Indemnitee’s part (other than a finding that there was
infringement) without City’s prior written consent, such consent not to be unreasonably
withheld.

With respect to the Program Property, if such a Claim is or Contractor determines may be
brought by a third party, Contractor may, at its sole option and expense:

(a)  procure the right for City to continue to use the Item of Program Property that is
the subject of the Claim (or a portion thereof, including as the Program Property
may be modified, replaced or reduced as provided below); or

(b)  modify or replace the Item of Program Property that is the subject of the Claim or
a portion of the Program Property such that the modified or replaced Program
Property has substantially similar or better capabilities than the version of such
Item of Program Property as of the date of the Claim; or

(¢)  modify, replace or remove the Item of Program Property that is the subject of the 7
Claim or a portion of the Program Property such that the resulting Program
Property has capabilities substantially-similar to or better than the version of such
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Item of Program Property as of the date of this Agreement (including replacing
the infringing Item with a prior release of such Item);

or, if Contractor determmcs that none of the foregoing is technically feasible or commercially
reasonable, :

(d)  modify, replace or remove the Ttem of Program Property that is the subject of the
Claim or a portion of the Program Property such that the resulting Program
Property may have fewer capabilities than the version of such Item of Program
Property as of the date of the Agreement but is non-infringing. Contractor will
use all reasonable commercial efforts to minimize such elimination of
capabilities, and where commercially reasonable to replace eliminated capabilities
with non-infringing substitute capabilities or other workaround solutions. If there
is a material reduction in the capabilities of the resulting Program Property as a
result, then City will have the option to terminate the license to and Maintenance
Program for the Item of Program Property that is the subject of the Claim;

ot, if Contractor determines that none of the foregoing is technically feasible or commercially
reasonable,

(e)  terminate the City’s license to, and the Maintenance Program solely for, the Item
of Program Property that is the subject of the Claim.

Upon termination by either Contractor or the City, as applicable, of an Item of Program Property

under Section 35.1(d) or (¢) of the Agreement, Contractor will repay to City the license fee City .

paid to Contractor for such Program Property less depreciation calculated on a straight line basis
over a ten (10) year period from the Effective Date of this Agreement through the date that the
license is terminated and the Item ceases to be used. For example, if the license fee of an Item is
$100,000, and the license termination occurs at the end of the fifth year of the Agreement, then
the license fee refund would be $50,000. Further, upon termination of a license to an Item in
accordance with this paragraph, Contractor will also repay to City any prepaid but unaccrued -
maintenance fees for such Ttem, the Maintenance Program for such Item will termmate and
City’s maintenance fees will be adjusted accordingly.

In addition, if a Claim of infringement is brought against City and such Claim would be subject
to the indemnification set forth in Section 35.1 of the Agreement-except that such Claim is based
on the use of the Program Property in combination with InterSystems Caché and neither
Contractor nor InterSystems is able to provide City with a license or modification that will avoid
continuing infringement within a reasonable period, then City will have the right to terminate
City’s license to the infringing Item(s) of Program Property and receive a refund of City’s
license fees, and reduction of unpaid license fee(s), for such Item(s) in the same manner as
-provided under this paragraph.

With respect to the Hosting Services, if such a Claim is or may be brought, Contractor may, at its
sole option and expense:

()  procure the right for City to continue to use the applicable Hosting Services
(including as may be modified or replaced as described below);
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(8)  modify or replace the applicable Hosting Services or a portion of the Hosting
Services such that the resulting Hosting Services have substantially similar or
better capabilities;

or if Contractor determines that none of the foregoing is technically feasible or commercially
reasonable, or

(h)  terminate all or part of this Agreement (based on Contractor’s determination
" regarding technical feasibility or commercial reasonableness) and refund any
unused, prepaid fees that City may have paid under this Agreement, and in such
event the transition period terms and conditions of Section 4(b) (Termination
Transition Assistance) of the Hosting Terms will apply.

In addition to the provisions above, as allowable, Contractor agrees to pass through to City all
intellectual property indemnities, if any, that Contractor receives from any vendor listed in the
“Contracts Through Epic Service” table in Exhibit 2(d).

This Section 35.1 states the entire liability and obligation of Contractor to City’s Indemnitees
arising out of or relating to any infringement and other violations of intellectual property rights.

35.2. City’s Intellectual Property Indemnification.

City agrees to defend or settle, and to indemnify and to hold Contractor Indemnitees harmless
from, any third-party Claim brought against any Contractor Indemnitees alleging that City’s
Stored Materials infringe any patent, copyright or trademark. City will not enter into a
settlement acknowledging any fault on a Contractor Indemnitee’s part (other than a finding that
there was infringement) without Contractor’s prior written consent, such consent not to be
unreasonably withheld. '

36. Medical Malpractiée Indemnification.

The Program Property is a sophisticated tool for use only by trained personnel, and it is nota
substitute for competent human intervention and discretionary thinking. Therefore, City and
City’s Personnel will use best efforts to do each of the following (collectively, the “Customer
Responsibilities”): ‘

(a) Enter information into the Program Property accurately and completely.

(b)  Read information displayed or transmitted by the Program Property accurately
and completely.

(c)  Ensure that City’s Personnel are trained on and operating the Program Property
properly.

(d)  Beresponsible for decisions in configuring the Program Property (including with
respect to workflows and enabling or disabling features and functionality) and
regarding Support and Other Materials, Third Party Products and other products
and services in City’s environment. As part of Contractor’s services under the
Agreement, Contractor will assist with project management of these activities as
described in Exhibit 2(a) (Implementation and Maintenance Scope of work),
however, City and City’s Personnel will be responsible for all configuration
decision.
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(e) Confirm the accuracy of life threatening information and important results that are
accessed or stored through or in the Program Property in the same manner that
such information and results would be confirmed or verified if they were in papet
form and as would otherwise be confirmed or verified if City’s Personnel were
using applicable standards of good medical practice. For example, City’s
Personnel must verify allergies, current medications, relevant histories and
problems with the patient and confirm questionable results (including lab
pathology and radiology results) with the applicable department using apphcable
standards of good medical practice to no less a degree than if City’s Personnel
were using papet records. i

(f)  Report to Contractor as soon as reasonably practicable all Program Errors and
suspected Program Errors-and other problems related to the Program Property that
City’s Personnel know or should know could adversely affect patient care. If any
of City’s Personnel are alerted to such a problem, City will as soon as reasonably
practicable alert all of City’s Personnel whom City knows or should know could
be affected by the problem; educate City’s Personnel about the problem, including
affected workflows, workarounds and potential impacts; take all measures
reasonably likely to avoid or mitigate such impacts, including implementing
additional safeguard procedures, deploying other available workflows or
functionality and turning off the Program Property functionality related to the
problem; and promptly cooperate with Contractor to install an Update that helps
avoid or mitigate any impact on patient care promptly following the Update being
made available. After Contractor testing, validate the Program Property in City’s
environment before release into production (including validating all Support and
Other Materials, Third Party Products and other products and services in City’s
environment), and City will not permit use until City has assured itself of
accuracy, completeness and appropriateness for City’s environment. As part of
Contractot’s Sexvices under this Agreement, Contractor will perform its
responsibilities under Exhibit 2(a) (Implementation and Maintenance Scope of
Work) related to these testing activities, however, City and City’s Personnel will
be responsible for final validation and not permitting use except in accordance
W1th the precedlng sentence.

(&) Maintain business continuity policies and procedures for any systems 1elated to
City’s operation and use of the Program Property that will permit City and City’s h
Personnel to provide patient care in the event of a disaster or system
- unavailability, train City’s Personnel on such policies and procedures and
promptly utilize them if City encounters any event that results in unavailability for
any such system. For any portion of the Term that exceeds beyond the Hosting
Term, City is also responsible for maintaining disaster recovery and system
unavailability policies and procedures that meeting requirements in the preceding
sentence.

(b)  Use the Program Property only in accordance with applicable standards of good
medical practice.

City agrees to indemnify, hold harmless and defend Contractor Indemnitees from any Claim by
or on behalf of any patient of City’s Personnel, or by or on behalf of any other third party or

License and Support Agreement
P-548 (11-16) 16 of 35 October 17, 2017

Contract ID: 1000008047 23 of 474



person claiming damage by virtue of a familial or financial relationship with such a patient,
regardless of the cause (including Contractor Indemnitee negligence, except as provided in the -
following sentence), if such Claim in any way arises out of or relates to patient care or outcomes
(including as may be affected by the operation of the Program Property or use or inability to use
the Hosting Services).

The indemnification under this Section 36 will not apply to a Claim if

Contractor will promptly notify City in writing of the Claim, promptly provide City with the
information reasonably required for the defense of the same, and grant to City exclusive control
over its defense and settlement. City will not enter into a settlement acknowledging any fault on
a Contractor Indemnitee’s patt or any defect in the Program Property or Contractor’s services or
agreeing to any action or forbearance by Contractor without Contractor’s prior written consent.

37. Misuse of Third Party Product.

City agrees that City will use Third Party Products only in accordance with the permitted or
licensed use of such Third Party Products and City agree to defend, indemnify and hold
Contractor Indemnitees harmless from any third-party Claim which is brought against any
Contractor Indemnitee arising out of any improper use of any Third Party Product or any
infringement or other violation of any third party’s rights with respect to City’s use, copying,
modification, distribution, display or other activity relating to any Third Party Product unless
such activity is licensed to City under this Agreement with respect to the applicable Third Party
Product. City will not enter into a settlement acknowledging any fault on a Contractor
Indemnitee’s part without Contractor’s prior written consent.

38. Mutual General Indemnification.

Each party will defend, indemnify and hold the other and its Indemnitees harmless from any
Claim brought by a third party for damage to tangible personal property or for death or bodily
injury, all to the extent that both (1) such damage, death or injury is proximately caused by any
negligent or willful acts or omissions of the employees of the Indemnifying Party (as defined
below) while the Indemnifying Party’s employees are at the site of the Indemnified Party (as
* defined below) and (2) the Claim is not related to the operation, design, programming,
maintenance, use or implementation of the Program Property. The party requesting
indemnification (the “Indemnified Party”) will promptly notify the other party (the
“Indemnifying Party”) in writing of any Claim subject to this indemnification, promptly provide
the Indemnifying Party with the information reasonably required for the defense of the same, and
grant to Indemnifying Party exclusive control over its defense and settlement. The
Indemnifying Party will not enter into a settlement acknowledging any fault on the part of the
Indemnified Party without the Indemnified Party’s prior written consent.
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. ARTICLE 14 — LYABILITY OF THE PARTIES
39, Disclaimer; Cap.

NEITHER PARTY WILL BE LIABLE FOR ANY INCIDENTAL, SPECIAL, PUNITIVE,
EXEMPLARY, ENHANCED, CONSEQUENTIAL OR INDIRECT DAMAGES, OR FOR
ANY LOSS OF BUSINESS, PROFIT OR REVENUE (OTHER THAN AMOUNTS OWED
FOR CONTRACTOR SOFTWARE AND SERVICES), ANTICIPATED SAVINGS,
GOODWILL OR REPUTATION, EVEN IF THE PARTY HAD BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES OR LOSSES OR THEY OTHERWISE WERE
FORESEEABLE.

UNDER NO CIRCUMSTANCES WILL EITHER PARTY BE LIABLE TO THE OTHER, FOR
ANY INDIVIDUAL CLAIM AND IN.THE AGGREGATE FOR ALL CLAIMS, FOR ANY

AMOUNT IN EXCESS OF I, /[i T HER
THE LIABILITY ARISES OUT OF THE SOFTWARE, SERVICES OR OTHERWISE.

R 1 AT HAS BEEN PAID BY CITY
T0 CONTRACTOR, AND (I) THE |

THAT HAS BEEN PAID BY CITY TO CONTRACTOR. [N

HOWEVER, NOTWITHSTANDING THE IMMEDIATELY PRECEDING PARAGRAPH,
WITH RESPECT TO THE HOSTING SERVICES AND ANY HOSTING PROFESSIONAL
SERVICES, UNDER NO CIRCUMSTANCES WILL EITHER PARTY BE LIABLE TO THE
OTHER, FOR ANY INDIVIDUAL CLAIM AND IN THE AGGREGATE FOR ALL CLAIMS,
FOR ANY AMOUNT IN EXCESS OF AN AMOUNT EQUAL TO

PAID BY CITY TO CONTRACTOR FOR SUCH HOSTING
SERVICES AND HOSTING PROFESSIONAL SERVICES UNDER THIS AGREEMENT,
WHETHER THE LIABILITY ARISES OUT OF THE SERVICES OR OTHER WISE.

THE LIMITATIONS SET FORTH IN THIS SECTION WILL NOT APPLY TO: O CLAIMS
ARISING OUT OF THE PARTIES’ EXPRESS INDEMNIFICATION OBLIGATIONS AS
SET FORTH IN ARTICLE 13 OF THIS AGREEMENT; (Il) ANY CLAIM FOR DAMAGES

- FOR DAMAGE TO TANGIBLE PERSONAL PROPERTY OR BODILY INJURY
(INCLUDING DEATH) TO A PERSON TO THE EXTENT THAT BOTH (A) SUCH INJURY
IS CAUSED BY ANY WILLFUL ACTS OR OMISSIONS OF THE PARTY OTHERWISE
PROTECTED UNDER THE LIMITATION OF LIABILITY, AND (B) THE CLAIM IS NOT
SPECIFICALLY RELATED TO THE OPERATION, DESIGN, PROGRAMMING,
MAINTENANCE, USE OR IMPLEMENTATION OF THE PROGRAM PROPERTY OR
HOSTING SERVICES; OR (1) CITY’S OBLIGATION TO PAY ALL UNCONTESTED
AMOUNTS PAYABLE IN ACCORDANCE WITH THIS AGREEMENT (INCLUDING, IF
CITY USES THE PROGRAM PROPERTY IN A MANNER THAT EXCEEDS THE
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LICENSED VOLUME OR OTHER RESTRICTIONS SET FORTH IN THE AGREEMENT,
THE AMOUNT CONTRACTOR WOULD CHARGE CITY WITH RESPECT TO SUCH
USE).

For the sake of clarity, which may be initiated at City’s request or Contractor’s offer, the
limitations set forth in this Section 39 are subject to waiver if and to the extent expressly
provided by Contractor in its sole discretion in writing by a duly authorized Contractor
representative.

40. Timing of Actions.

City will not commence any Claim in a court of law for any matter arising out of or relating to
this Agreement or any software, services, materials, reports, or other information provided by .
Contractor more than | N onths after the date that the City becomes aware of the
applicable cause of action. The passage of any || N onth period described in this
Section will be tolled during all informal escalation processes exercised by the parties pursuant
to Section 79.1 that are in any way related to the dispute that gives rise to the cause of action,
such tolling period not to exceed 180 days unless otherwise mutually agreed in writing by the
Parties. The tolling period will start upon written notice from the City that it is beginning
escalation for the issue and terminate 180 days later unless either Party provides earlier written
notice it is ending the escalation.

4]. Liability for Use of Equipment.

City shall not be liable for any damage to persons or property as a result of the use, misuse or
failure of any equipment used by Contractor, or any of its Subcontractors, or by any of their
employees, even though such equipment is furnished, rented or loaned by City.

ARTICLE 15 - PAYMENT OF TAXES
42. Taxes in General '

Except for Coniractot’s income taxes or as expressly provided in this Agreement (including the
other Sections in this Article 15), all taxes arising out of this Agreement (including the license,
use, implementation, hosting, maintenance and modification of the Program Property) will be
City’s responsibility. If Contractor pays or is required to pay any such taxes or related penalties
or interest, City will promptly pay to Contractor all such amounts. Upon Contractor’s request,
City agrees to confirm City’s payment of such taxes or facilitate Contractor’s collection of taxes.

43. Employment Taxes.

Should the Internal Revenue Service or the State Employment Development Division, or both,
determine that Contractor is an employee for purposes of collection of any employment taxes,
the amounts payable under this Agreement shall be reduced by amounts equal to the employee
portion of the tax due (and offsetting any credits for amounts already paid by Contractor which
can be applied against this liability). City shall then forward those amounts to the relevant taxing
authority. Should such taxing authority determine a liability for past services performed by
Contractor for City, and if such liability is Contractor’s responsibility under this Agreement,
upon notification of such fact by City, Contractor shall promptly remit such amount due or
arrange with City to have the amount due withheld from future payments to Contractor under
this Agreement (again, offsetting any amounts alteady paid by Contractor which can be applied
as a credit against such liability). A determination of employment status shall be solely for the
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purposes of the particular tax in question, and for all other purposes of this Agreement
Contractor shall not be considered an employee of City.

44. Sales and Use Tax.

If any aspect of this Agreement is subject to federal, state, or local sales or use taxes, Contractor
shall charge to City, City shall pay, and Contractor shall remit to the State of California any sales
or use taxes arising under this Agreement. Contractor agrees to. promptly provide information
reasonably requested by the City to verify Contractor's compliance with any state requirements
for reporting sales and use tax paid by City under this Agreement.

45. Possessory Interest Tax.

City has informed Contractor that this Agreement may create a “possessory interest” for property
tax purposes. Generally, such a possessory interest is not created unless the Agreement entitles -
the Contractor to possession, occupancy, or use of City property for private gain. If such a
possessory interest is created, then the following shall apply:

45.1. Real Property Tax.

Contractor, on behalf of itself and any permitted successors and assigns, recognizes and
-undetstands that Contractor, and any permitted successors and assigns, may be subject to real -
property tax assessments on the possessory interest.

45.2. Change in Ownership.

Contractor, on behalf of itself and any permitted successors and assigns, recognizes and
understands that the creation, extension, renewal, or assignment of this Agreement may result in
a “change in ownership” for purposes of real property taxes, and therefore may result in a
revaluation of any possessory interest created by this Agreement. Contractor accordingly agrees
on-behalf of itself and its permitted successors and assigns to report on behalf of the City to the
County Assessor the information required by Revenue and Taxation Code section 480.5, as
amended from time to time, and any successor provision, if applicable. :

45.3. Reporting Requirements.

Contractor, on behalf of itself and any permitted successors and assigns, recognizes and
understands that other events also may cause a change of ownership of the possessory interest
and result in the revaluation of the possessory interest. (see, e.g., Rev. & Tax. Code section 64,
as amended from time to time). To the extent a possessory interest tax arises under this
Agreement, Contractor accordingly agrees on behalf of itself and its permitted successors and
assigns to report any change in ownership to the County Assessor, the State Board of
Equalization or other public agency as required by law,

45.4. Cooperation with City.

Contractor further agrees to provide such other information as may be requested and reasonably
required by the City to enable the City to comply with any reporting rcqulrements for possessory
interests that are imposed by applicable law.
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ARTICLE 16 - TERMINATION
46. General.

This Agreement and the licenses granted hereunder will continue in effect until the end of the
Term unless and until this Agreement or the applicable license is terminated solely as expressly
provided in this Agreement.

47, Termination Upon Banl(ruptCy, Insolvency and the Like.

Subject to applicable bankruptcy and insolvency laws, if Contractor (i) ceases the active conduct
of business; (ii) voluntarily becomes subject to any bankruptcy or insolvency proceeding under
federal or state statute; (iii) has filed against it an involuntary petition for bankruptcy that is not
dismissed within sixty (60) days of filing; (iv) becomes insolvent or subject to direct control by a
trustee, receiver, or similar authority; or (v) winds up or liquidates its business, voluntarily or
otherwise, then City may, at its sole option, terminate this Agreement immediately..

48. Termination Upon Material Breach; Cure Periods.

City may terminate this Agreement for a material breach by Contractor, but only if City first
provides written ngtice of such breach to Contractor as provided herein and the breach has not
been cured within after Contractor receives such notice. The notice will be
provided in the manner specified in Section 75, will reference this Section 48 or state that it is a .
notice of material breach, and will describe each material breach of the Agreement with enough
detail to permit Contractor to cure the breach. City may not terminate this Agreement for a
material breach until the foregoing periods have expired. Termination and cure periods with
respect to the provisions of Section 8 (Warranty) of Appendix A (License Agreement) and
Section 35.1 above (Epic’s Intellectual Property Indemnification) are set forth in such Sections
and this Section 48 will not apply to those sections. '

49, Effect of Termination.

- If this Agreement or the license to any Item of Program Property is terminated for any reason,
then City will return all copies of the applicable Program Property (both Code and
Documentation) to Contractor, or destroy such copies and certify to Contractor that such actions
have occurred, within thirty (30) days of the effective date of termination. In the event of
termination of this Agreement for any reason, City will remain liable to Contractor for all
Uncontested Amounts of fees and expenses, if any, accrued prior to such termination and during
any Software Termination Transition Period, Hosting Termination Transition Period and
Extended Hosting Transition Period. Any additional fees beyond those set forth in the
Agreement that are added during the Software Termination Transition Period, Hosting
Termination Transition Period, or Extended Hosting Transition Period must be documented via a
Formal Amendment.

In the event of any termination of this Agreement, City may continue to use the Program
Property or any portion thereof while City is actively converting to a replacement system as
quickly as practicable that does not exceed from the effective date of
the termination (the “Software Termination Transition Period”). During any Software
Termination Transition Period, City may use the Program Property in accordance with this
Agreement and City’s use as of the effective date of such termination, but City may not extend or
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increase the use of 'any Item of Program Property or receive any customizations, retrofits or other
“special changes to any Item of Program Property.

During the Software Termination Transition Period, City may continue to take part in the
Maintenance Program assuming full payment of all maintenance fees and other fees, but
Contractor in its discretion may not provide City with Updates other than error corrections.
During the Software Termination Transition Period, Contractor further will provide reasonable
assistance at City’s request and expense to help City effect a transition to another information
system, including Contractor reasonably cooperating with City or a third party vendor with
respect to conversions and interfaces and providing the patient data previously processed by the
Program Property in a standard electronic format that City can transition to another information
system or media (e.g., transition of data to another proprietary EMR system, extraction to reports
City can archive on disks or print and file, extraction from Clarity for Oracle or SQL server, or
other feasible desired methods). City agrees to provide Contractor with reasonable advance
written notice of any requests for cooperation, and the parties will in good faith seek to agree on
a timeline for Contractor to perform such services, taking into account Contractor’s available
resources, current development projects and commitments and the scope and pature of the
services required. Contractor will provide the services hereunder at Contractor’s then standard
rates for such services. ‘

In no event may the Software Termination Transition Period extend the Term or increase
the GMP without mutual agreement and a Formal Amendment to the Agreement.

Terms related to fransition following termination of the Hosting Serviceé are set forth in
Appendix B.
50. Survival.

The following provisions in this Agreement will survive termination or expiration of this
Agreement: '

Document Section Title
This Section 10.1 (fo the extent Payment
Agreement applicable relating to use or ' -

obligations prior to termination and
during any Software Termination
. Transition Period, Hosting
Transition Period, and Extended
Hosting Transition Period)

| Section 10.4.1 | Audit and Inspection of Records
Section 23 Subcontracting ‘
Section 24 Independent Contractors
Section 25 Assignment
Article 7 : Force Majeure
Article 9 - ~ Confidential Information
Article 12 Insurance
Article 13 Third Party Claims
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Article 14 Liability of the Parties

Article 15 . Payment of Taxes
Section 49 Effect of Termination
Section 75 Notice to the Parties
Article 19 ’ General Provisions
Appendix A: | 2(c) . Ownership
License '
Terms .
4(g)(ii1) and (v) : Copyrights, Etc.; Disclaimer and
N Waiver; Your Responsibilities
5{(c) Ownership
8(c) Refund Remedy
8(e) ’ Warranty Limitations
8(%1) No Other Representation or Warranty
11 Program Property Protections
18 Source Code; Extensions
20 Record Requirements
Appendix B: |} 3(b) Changes to Hosting Scope of Work
Hosting
Terms
4(d) Termination Transition Assistance
7(c) Limitations
7(d) Exclusion of Representations and All
| . Other Warranties
14 Availability of Records
15(a) Title, Risk of Loss, Shipment and
- Product Return

Exhibit 1(a) | Exhibit 1(a) (to the extent
applicable relating to use or
obligations prior to termination and
during any Software Termination
Transition Period, Hosting
Transition Period; and Extended
Hosting Transition Period)
Exhibit 3(a) Section V (for Performance Data
collected before termination and
during any Software Termination
Transition Period) .
Addenda The provisions of each addendum
to this Agreement to the extent
provided in such addendum or
covering similar subject matter to a
section listed in this Section.
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51.1. Termination of the Agreement

terminate
so long as

I (icluding all those NN o' those or required to be
1 otherwise) and all other

cases whether or not

shall specify the shall bccomc-

51.2. Termination of the Hosting Services and Hosting Professional Services

terminate the

51.3. Termination of Additional Services

51.4. Contractor Obligations.

Upon receipt of the notice of termination, City may request that Contractor take the
following actions to effect the termination of this Agteement on the date specified by City and to
minimize the liability of Contractor and City to third parties as a result of termination:

(a) Halting the performance of all Services under this Agreement on the date(s) and in
the manner specified by City.

(b) Not placing any future orders or Subcontracts for materials, Services, equipment or |
other items, except as requested by City.

(c) Completing performance of any Services that City and Contractor mutually agree
may be completed prior to the date of termination specified by City.
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51.5. Contractor’s Final Invoice.

Within 30 days after the specified termination date or the end of the Software Termination
Transition Period (whichever is later), Contractor shall submit to City an invoice, which shall set
forth each of the following as a separate line item:

(a) All fees that have accrued under the Agreement prior to the specified termination date
(or the end of the Software Termination Transition Period, whichever is later),
including fees for all software and Services provided prior to such date (whether or
not then due) for which City has not already tendered payment.

(b) The reasonable cost to Contractor of handling material or equipment returned to the
vendor, delivered to the City or otherwise disposed of as reasonably directed by the City.

51.6. Recoverable and Non-Recoverable Costs.

In no event shall City be liable for costs incurred by Contractor or any of its
Subcontractors after the termination date specified by City, except for those costs specifically
enumerated and described above (including any fees incurred during the Software Termination
Transition Period). Such non-recoverable costs include, but are not limited to, anticipated profits
on the Services under this Agreement, post-termination employee salaries, post-termination
administrative expenses, post-termination overhead or unabsorbed overhead, attorneys’ fees or
other costs relating to the prosecution of a claim or lawsuit (except as provided by law),
prejudgment interest, or any other expense which is not reasonable, authorized above, or
provided by law. :

51.7. Permitted City Deductions.
In arriving at the amount due to Contractor under this Sectiod, City may deduct payments
previously made by City for Services covered by Contractor’s final invoice.

ARTICLE 17 - RIGHTS IN PROGRAM PROPERTY (RESERVED — APPENDIX A
(LICENSE TERMS))

ARTICLE 18 - ADDITIONAL REQUIREMENTS
52. Laws Incorporated by Reference.

City has informed Contractor that the laws listed in this Article 18, including enforcement and
penalty provisions, may apply to Contractors’ performance under this Agreement. The full text
of the San Francisco Municipal Code provisions incorporated by reference in this Article and
elsewhere in the Agreement ("Mandatory City Requirements") are available at www.sfgov.org
under “Government.”

53. LBE Payment and Utilization Tracking System.
City has informed Contractor of the following:

Contractor must submit all required payment information using the online LBE Utilization
Tracking System (LBEUTS) as required by CMD to enable the City to monitor Contractor's
compliance with the LBE Subcontracting commitments in this Agreement, unless otherwise
directed by the City. Contractor shall pay its LBE Subcontractors within three working days after
receiving payment from the City, except as otherwise authorized by the LBE Ordinance. The
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Controller is not authorized to pay invoices submitted by Contractor priot to Contractor’s
submission of all required CMD payment information. Failure to submit all required payment
information to the LBEUTS with each payment request may result in the Controller withholding
20% of the payment due pursuant to that invoice until the required payment information is
provided. Following City’s payment of an invoice, Contractor has ten calendar days to
acknowledge using the online LBEUTS that all Subcontractors have been paid. Contractor shall
attend a LBEUTS training session. LBEUTS training session schedules are available at |
www.sfgov.org/lbeuts.

- 54. Submitting False Claims.

City has informed Contractor that the full text of San Francisco Administrative Code Chapter 21,

- Section 21.35, including the enforcement and penalty provisions, applies to Contractor in its
performance of this Agreement. Pursuant to San Francisco Administrative Code §21.35, any
contractor or Subcontractor who submits a false claim shall be liable to the City for the statutory
penalties set forth in that section,

55. Conflict of Interest.

City has informed Contractor that City is subject to Section 15.103 of the City’s Charter; Article
111, Chapter 2 of City’s Campaign and Governmental Conduct Code; Title 9, Chapter 7 of the
California Government Code (Section 87100 ef seq.), or Title 1, Division 4, Chapter 1, Article 4
of the California Government Code (Section 1090 ef seq.).

56. Prohibition on Use of Public Funds for Political Activity.

In performing the Services, Contractor shall comply with San Francisco Administrative Code
Chapter 12G, which prohibits funds appropriated by the City for this Agreement from being
expended to participate in, support, or attempt to influence any political campaign for a candidate
or for a ballot measure.

57. Nondisclosure of Private, Proprietary or Confidential Information.

If this Agreement requires City to disclose "Private Information" to Contractor within the
meaning of San Francisco Administrative Code Chapter 12M, Contractor and Subcontractor
shall use such information only in accordance with the restrictions stated in Chapter 12Mand in
this Agreement and only as necessary in performing the Services.

58. Nondiscrimination Requirements.
58.1.- Non Discrimination in Contracts.

Contractor shall comply with the provisions of Chapters 12B and 12C of the San Francisco
Administrative Code. Contractor shall incorporate by reference in all Subcontracts the provisions
of Sections 12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code and
shall require all Subcontractors to comply with such provisions.

58.2. Nondiscrimination in the Provision of Employee Benefits.

Contractor does not as of the date of this Agreement, and will not during the term of this
Agreement, in any of its operations in San Francisco, on real property owned by San Francisco,
or where work is being performed for the City elsewhere in the United States, discriminate in the
provision of employee benefits between employees with domestic partners and employees with
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spouses and/or between the domestic partners and spouses of such employees, subject to the
conditions set forth in San Francisco Administrative Code Section 12B.2.

58.3. Local Business Enterprise and Non-Discrimination in Contracting
Ordinance.

Contractor shall comply with all applicable provisions of Chapter 14B ("LBE Ordinance").
Contractor shall utilize LBE Subcontractors for at least 3.5% of the Services except as otherwise
authorized in writing by the Director of CMD. Contractor shall incorporate the applicable
requirements of the LBE Ordinance in each Subcontract made in the fulfillment of Contractor’s
LBE Subcontracting commitments.

59. Minimum Compensation Ordinance.

Contractor shall pay covered employees no less than the minimum compensation required by
San Francisco Administrative Code Chapter 12P. By signing and executing this Agreement,
Contractor certifies that it is in compliance with Chapter 12P.

60. Health Care Accountability Ordinance.

Contractor shall comply with San Francisco Administrative Code Chapter 12Q. Contractor shall
choose and perform one of the Health Care Accountability options set forth in San Francisco
Administrative Code Chapter 12Q.3.

61. First Source Hiring Program.

Contractor must comply with all of the provisions of the First Source Hiring Program, Chapter
83 of the San Francisco Administrative Code, that apply to this Agreement.

62. Alcohol and Drug-Free Workplace.

City reserves the right to deny access to, or require Contractor to remove from, City facilities
personnel of any Contractor or Subcontractor who City has reasonable grounds to believe has
engaged in alcohol abuse or illegal drug activity which in any way impairs City's ability to
maintain safe work facilities or to protect the health and well-being of City employees and the
general public. City shall have the right of final approval for the entry or re-entry of any such
person previously denied access to, or removed from, City facilities. Illegal drug activity means
possessing, furnishing, selling, offering, purchasing, using or being under the influence of illegal
drugs or other controlled substances for which the individual lacks a valid prescription. Alcohol
abuse means possessing, furnishing, selling, offering, or using alcoholic beverages, ot being
under the influence of alcohol.

63. Limitations on Contributions.

By executing this Agreement, Contractor acknowledges that City has informed it of section
1.126 of the City’s Campaign and Governmental Conduct Code, which prohibits any person who
contracts with the City for the rendition of personal services, for the furnishing of any material,
supplies or equipment, for the sale or lease of any land or building, or for a grant, loan or loan
guarantee, from making any campaign contribution to (1) an individual holding a City elective
office if the contract must be approved by the individual, a board on which that individual serves,
or the board of a state agency on which an appointee of that individual serves, (2) a candidate for
the office held by such individual, or (3) a committee controlled by such individual, at any time
from the commencement of negotiations for the contract until the later of either the termination
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of negotiations for such contract or six months after the date the contract is approved. The
prohibition on contributions applies to each prospective party to the contract; each member of
Contractor’s board of directors; Contractor’s chairperson, chief executive officer, chief financial
officer and chief operating officer; any person with an ownership interest of more than 20
percent in Contractor; any Subcontractor listed in the bid or contract; and any committee that is
sponsored or controlled by Contractor.

64. Reserved. (Slavery Era Disclosure).
65. Reserved. (Working with Minors).
66. Consideration of Criminal History in Hiring and Employment Decisions.

Contractor agrees to comply with the provisions of Chapter 12T, “City Contractor/Subcontractor
Consideration of Criminal History in Hiring and Employment Decisions,” of the San Francisco
Administrative Code (“Chapter 12T”), incliding the remedies provided, and implementing
regulations, as may be amended from time to time. The text of the Chapter 12T is available on
the web at http://sfgov.org/olse/fco.

The requirements of Chapter 12T shall only apply to a Contractor’s or Subcontractor’s
operations to the extent those operations are in furtherance of the performance of this
Agreement, shall apply only to applicants and employees who would be or are performing work
in furtherance of this Agreement, and shall apply when the physical location of the employment
or prospective employment of an individual is wholly or substantially within the City of San
Francisco. Chapter 12T shall not apply when the application in a particular context would
conflict with federal or state law or with a requirement of a government agency implementing
federal or state law.

67. Reserved. (Public Access to Nonprofit Records and Meetings).
68. Food Service Waste Reduction Requirements.

Contractor shall comply with the Food Service Waste Reduction Ordinance, as set forth in San
Francisco Environment Code Chapter 16, including but not limited to the remedies for
noncompliance provided therein. -

69. Sugar-Sweetened Beverage Prohibition.

Contractor agrees that it will not sell, provide, or otherwise distribute Sugar-Sweetened
Beverages, as defined by San Francisco Administrative Code Chapter 101, as part of its
performance of this Agreement.

70. Tropical Hardwood and Virgin Redwood Ban.

Pursuant to San Francisco Environment Code Section 804(b), the City urges Contractor not to
import, purchase obtain, or use for any purpose, any tropical hardwood, tropxcal hardwood wood
product, virgin redwood or virgin redwood wood product.

71. Reserved. (Preservative Treated Wood Products).
72. Compliance with Americans with Disabilities Act.

As between City and Contractor, Coniractor will be responsible for compliance with
employment and employment-related laws and regulations relating to Contractor’s employees
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performing services under this Agreement, such as disability rights legislation (e.g., the
Americans with Disabilities Act (ADA).

73. Compliance with Laws.

Contractor shall use reasonable efforts to keep itself fully informed of the City’s Charter, codes,
ordinances and duly adopted rules and regulations of the City and of all state and federal laws to
the extent Contractor is aware such laws and regulations affect the performance of this
Agreement. :

74. Rem_edies.

ARTICLE 19 - GENERAL PROVISIONS
75. Notices to the Parties.

No notice required to be provided in this Agreement will be effective unless it is in writing; is
delivered to the other party by either reputable overnight courier; U.S. mail by registered,
certified or overnight delivery service, with all postage prepaid and return receipt requested, or
by petrsonal delivery; and is addressed to:

To City: Office of Contract Management and Compliance
San Francisco Department of Public Health
101 Grove Street, Room 410
San Francisco, CA -

with a copies to: :
Chief Information Officer
EHR Program Director -
San Francisco Department of Public Health
101 Grove Street, Room 302
San Francisco, CA

General Counsel, Department of Public Health
San Francisco City Attorney’s Office,

City Hall, Room 234
1 Dr. Carlton B, Goodlett Place
San Francisco, CA 94102
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To Contractor: Judith R. Faulkner
’ CEO
Epic City Government, LLC:
1979 Milky Way
Verona, WI 53593

with a copy to:
General Counsel
Epic Systems Corporation
1979 Milky Way
Verona, WI 53593

Any notice of default must be sent by registered mail. Either Party may change the address to
which notice is to be sent by giving written notice thereof to the other Party.

76. Payments to Contractor
Payments should be made payable to Epic City Government, LLC, and should be sent to:

- EBpic City Government, LLC
Box 88314
Milwaukee, WI 53288-0314

o to siich other address as Contractor may designate by written notice to City.,
77. Sunshine Ordinance.

Contractor acknowledges that this Agreement and all records related to its formation,
Contractor's performance of Services, and City's payment may be subject to the California Public
Records Act (California Government Code §6250 et. seq.), and the San Francisco Sunshine
Ordinance (San Francisco Administrative Code Chapter 67) (collectively, “Public Records
Laws”). Such records are subject to public inspection and copying unless exempt from disclosure
under federal, state or local law. Exhibit 8 sets forth additional obligations of the Parties -
regarding this provision. ‘

78. Modification of this Agreement.

This Agreement may not be modified, nor may compliance with any of its terms be waived,
except by written instrument executed and approved in the same manner as this Agreement.
Contractor shall cooperate when requested by the City with the San Francisco Department of
Public Health to submit to the Director of CMD any amendment, modification, supplement or
change order that would result in a cumulative increase of the original amount of this Agreement
by more than 20% (CMD Contract Modification Form).

79. Dispute Resolution Procedure.
79.1. Negotiation; Alternative Dispute Resolution.

Both City and Contractor wish to work together to assure an effective project and to resolve
issues as they may arise. The Parties will attempt in good faith to resolve any dispute or
controversy arising out of or relating to the performance of services under this Agreement prior

License and Support Agreement
" p-548 (11-16) 30 0f35 October 17, 2017

Contract ID: 1000008047 37 of 474




to resorting to litigation. If the Parties® Project Directors cannot resolve disputes through such
negotiations, then the Parties will escalate the dispute to their respective executives, who are at a
higher management level than the Project Directors. The goal of the escalation procedures will
be to resolve the specific issue as quickly as reasonably possible. At each stage of this process,
the individuals occupying the positions listed below (or their fanctional equivalents, e.g., if titles
have changed) will discuss and attempt to resolve the relevant issues. Escalation at each step of
this process will occur based on a determination that the existing level of involvement by the
other party cannot resolve or is not satisfactorily resolving the problem. The escalation path is as
follows: '

CONTRACTOR: CITY: A
Implementation Executive or Technical Coordinator EHR Program Director
Senior Vice President or Division Manager Contract Administrator
President Chief Financial Officer
Chief Executive Officer ' Director of Health
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Subject to Section 79.1 above, the formation, interpretation and performance of this Agreement
shall be governed by the laws of the State of |INIMl Venue for all litigation relative to the
formation, interpretation and performance of this Agreement shall be in

Notwithstanding this provision, at Contractor’s request, City dcposmons to the extent either is in
person, shall take place in

79.3. Government Code Claim Requirement.

City has informed Contractor that no suit for money or damages may be brought against the City
until a written claim therefor has been presented to and rejected by the City in conformity with
the provisions of San Francisco Administrative Code Chapter 10 and California Government
Code Section 900, et seq., and that nothing set forth in this Agreement shall operate to toll, waive
or excuse Contractor's compliance with the California Government Code Claim requirements set
forth in San Francisco Administrative Code Chapter 10 and. Cahfomla Government Code Section
900, et seq.

80. Construction.

All paragraph and headings captions are for reference only and shall not be considered in
consttuing this Agréement.

81. Entire Agreement.

This Agreement sets forth the entite Agreement between the parties, and supersedcs all other oral
or written provisions. This Agreement may be modified only as provided in Section 78,
“Modification of this Agreement.” Each party represents that the individual signing below on
behalf of the party has the authorization to bind the party indicated to this Agreement.

82. Severability.

Should the application of any provision of this Agreement to any particular facts or
citcumstances be found by a court of competent jurisdiction to be invalid or unenforceable, then
(a) the validity of other provisions of this Agreement shall not be affected or impaired thereby,
and (b) such provision shall be enforced to the maximum extent possible so as to effect the intent
of the parties and shall be reformed without further action by the parties to the extent necessary
to make such provision valid and enforceable; provided that no such severability will be effective
absent mutial agreement of the Partles if it materially changes the benefit of this Agreement to
either party.

83. Cooperative Drafting.

This Agreement has been drafted through a cooperative effort.of City and Contractor, and both
Parties have had an opportunity to have the Agreement reviewed and revised by legal counsel.
No Party shall be considered the drafter of this Agreement, and no presumption or rule that an
ambiguity shall be construed against the Party drafting the clause shall apply to the interpretation
or enforcement of this Agreement.

84. No Waiver; No Course of Conduct.

The failure of either party to require the performance of any obligation or to exercise any right
under this Agreement, or the waiver by either party of any breach of this Agreement, will not
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change the meaning of such obligation or right or act as a bar to subsequent enforcement of such
obligation or right or be deemed a waiver of any subsequent breach. Likewise, the conduct of the
parties will not be used to interpret this Agreement, and any performance beyond what is
required by this Agreement will not change this Agreement, require further performance, ot act
as a bar or be deemed a waiver.

85. Purchase Orders.

City’s purchase orders will be accepted by Contractor for accounting convenience only. No
terms or conditions contained in any purchase order will amend this Agreement or otherwise
constitute an agreement between the parties.

86. RFP.

Each party agrees to perform its obligations under this Agreement in accordance with the terms
and conditions of this Agreement, all Appendices, Exhibits and Addenda, including the RFP
documents incorporated in Exhibit 6.

87. Non-Solicitation.

Contractor and its employees typically enter into agreements under Wisconsin law in which the
employees generally promise that they will not work for customers for twelve (12) months after
the termination of their employment with Contractor. Membets of the City's project team agree
not to solicit the employment of Contractor’s emplovees during the Term of this Agreement
without the express consent of Contractor.

ontractor may choose not to work with or provide training
for any former Contractor employee employed by City or working with City as an employee of a
consultant hired by City if such employee is hired less than 12 months after the date of the
termination of such former employee’s employment with Contractor.

88. Independent Contractors; Third-Party Beneficiaries; Joint Employers.

Each party to this Agreement is an independent contractor and is not and will not be considered
to be the agent of the other for any purpose. Otherwise, except to the extent an addendum to this
Agreement expressly specifies that a person or entity will be a “third party beneficiary,” this
Agreement is not intended to create and will not create any third party beneficiary. Neither party
will be deemed a joint employer of the other’s employees. Each party will be responsible for
satisfying all applicable governmentally-imposed obligations and wage and benefit obligations
with regard to its own personnel, and neither party will have the right to make decisions related
to the conditions of employment with respect to the other’s employees.

89. Government Rights.

The Program Property, and the Third Party Software and Data, are “Commercial Items™ as that
term is defined at 48 C.F.R. §2.101. Consistent with 48 C.F.R. §12.212 or 48 C.F.R. §227.7202~
1 through 227.7202-4, as applicable, and notwithstanding anything to the contrary in this
Agreement or any other agreement, the Program Property (and other Contractor Confidential
Information), and the Third Party Software and Data, are being licensed (i) only as Commercial
Items and (ii) with only those rights as are granted pursuant to the terms and conditions herein.
All other rights are retained by Contractor.
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90. Incorporation of Appendices, Exhibits, and Other Documents.

All appendices, exhibits and addenda to this Agreement and all fully executed forms prepared by
Contractor and executed by City are incorporated into and form a part of this Agreement.

91. Headings; Interpretation; Authorization; Counterparts.

Headings contained in this Agreement are for reference purposes only and will not affect in any
way the meaning and interpretation of this Agreement. As used in the Agreement, the word
“include” and all variants (e.g., “included”, “includes,” “including™) are not words of limitation;
similarly, each example in the Agreement is provided only for the purpose of a single illustration
and should not be construed as a limitation. Each party represents that the individual signing
below on behalf of the party has the authorization to bind the party indicated to this Agreement.

 ARTICLE 20 - MACBRIDE PRINCIPLES AND SIGNATURE
92. MacBride Principles -Northern Ireland.

The provisions of San Francisco Administrative Code §12F are incorporated herein by this
reference and made part of this Agreement. By signing this Agreement, Contractor confirms that
Contractor has read and understood that the City urges companies doing business in Northern
Ireland to resolve employment inequities and to abide by the MacBtide Principles, and urges San
Francisco companies to do business with corporations that abide by the MacBride Principles.
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[TINE ’SS::‘WHERE.OF,-’Che: paﬂies.hcfetd have: executéd«-thisAgreémerft;onihe: day~~ﬁrs‘t.
mentivried.above, i : _

CITY _ f 'CONTRAGCTOR

Regommended by:

Barbara A.. Garoia,
Diréctor of Health
San Franciseo Department of Public Health.

City vendos niimber: 0000028174-

Approved:as to Formy

Dennis J. Hewréra
City:Attorney

oS Smprer T
Deputy-City Attorney

Approved:

Director of thie Office:of Confiact:
Administration, and. Purchaser
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Appendix A: LICENSE AND
SUPPORT TERMS

These License and Support Terms (the “License Terms™) are made between Epic City Government, LL.C, which
is located at 1979 Milky Way, Verona, Wisconsin 53593 (“Epic™); and The City and County of San Francisco,
having its principal place of business at 1 Dr. Carlton B. Goodlet Place, San Francisco, California 94102-4685
(“Youiﬁ).

You and Epic have entered into a License, Support, and Hosting Agreement (inclusive of this Appendix A:
License and Support Terms, the “Agreement”), pursuant to which Epic will provide You with specified software
and services during the Term. This Appendix sets forth the terms that apply to certain software and services Epic
will provide You under the Agreement. Epic is willing to provide You such software and services based upon
the terms and conditions set forth in this Agreement, which are to be read and interpreted together with all other
documents, appendices, exhibits, and addenda to the Agreement as a single agreement.

i

Epic and You agree as follows:

1. DEFINITIONS

The definitions provided on Appendix C apply to these License Terms.
2. LICENSE

a. General. Epic hereby grants You a non-exclusive license to use the Pro gram Property in the United States
during the Term, subject to the terms and conditions of the Agreement (including all appendices and
exhibits). In addition, incidental use of the Program Property by Your Affiliate Users from locations
outside the United States in occasional circumstances, such as while on vacation or traveling abroad, for
the purpose of treating Your or Your Affiliate Users® patients in the United States will not be a violation
of the limitation “to use the Program Property in the United States™ as set forth in the first sentence of this
Section 2(a) as long as You exercise good faith in limiting any such incidental Affiliate User access for
the temporary circumstance and, where reasonably practicable in permitting such access, the Affiliate

User accesses the Program Property through a VPN connection or other similar secure method. For the -

avoidance of doubt, access to and use of the Program Property outside the United States in accordance
with the preceding sentence does not permit Your Affiliate Users to use the Program Property in the
treatment of patients located outside the United States. You may provide access to the Program Property
to Affiliates as described in Section 14 of these License Terms.

b. Rights to Copy Program Property. You may copy the Program Property as follows: (i) You may make
copies of the Code to the extent such copies are required for backup, recovery, or system redundancy to
ensure availability of the system to You or for training or testing purposes; (ii) You may copy Workstation
Code onto any number of Your workstations for authorized Affiliate Users; (iii) You may create additional
Production Directoties if You notify Epic and pay Epic the applicable license and maintenance fees in the
manner specified in Exhibit 1(a)-2; and (iv) You may modify and reproduce the Documentation and
disseminate ‘the Documentation to authorized Affiliate Users of the Program Property to the extent
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appropriate. You may not otherwise copy the Program Property and will not permit Your employees,
agents or any other person or entity to copy the Program Property.

c. Ownership. The grant of this license does not confer on You any right of ownership to any form of the
Program Property (whether Code or Documentation). All Program Property remains the property of Epic.

d. Sublicense for Third Party Software. You agree to obtain a sublicense to and the maintenance for the
Third Party Software and Data used in conjunction with the Program Property through Epic at Epic’s then
standard fees for such sublicense and maintenance. You are granted a sublicense to use the Third Party
Software and Data as limited by the terms and conditions set forth in Exhibit 1(a)-2 and 1(a)-3 and the
applicable third party addendum attached to this Agreement. If “TBD” is listed for the applicable Third
Party Software and Data on Exhibit 1(a)-2, then no license is granted until a mutually agreed upon written
form incorporating the applicable terms for such license has been signed by You and Epic and then the
license is also subject to the terms and conditions of such form. Your license to Third Party Software and
Data also is limited solely to use in conjunction with Your licensed use of the Program Property. If You
would like to obtain a license to future versions or additional copies or expanded uses of any Third Party
Software and Data, the parties may use a mutvally agreed upon written form with any changes to the
applicable addendum that apply to such versions or copies specified in such form.

e. Click-Wrap Disclaimer. For the avoidance of doubt, while the terms of various Epic-provided shrink-
wrap, click-wrap, browse-wrap, ot similar agreements may be required for use of certain Epic provided
services, or may be required for You or Your Affiliate Users to usc certain software that interacts with or
connects to Items of Program Property (e.g., the end user license for various items of client software that
may connect to server software such as Haiku Server), no such agreement will modify Your rights with
regard to the Program Property or amend the terms of the Agreement.

3. DELIVERY

a. General. Promptly following the Effective Date of the Agreement, Epic will deﬁver to You the Code and
the Documentation published and generally released by Epic to its similarly situated customers for the
Program Property. . '

b. Responsibility for Site. Other than hardware, data center and disaster recovery services expressly
provided by Epic as part of the Hosting Services during the Hosting Term under Appendix B to this
Agreement, You will be responsible for providing proper hardware and establishing a suitable site for the
hardware, assuring proper operating methods and adequate backup procedures, and implementing
sufficient procedures and checks to assure data security and accuracy in both input and output and in the
event of the need for restart or recovery from malfunction.

4. INSTALLATION AND TRAINING

a. Scope of Work. Implementation and training services for the Program Property are described in Exhibit
2(2) (Implementation and Maintenance Scope of Work).

b. Access to Server. You will provide Epic with access to the servers on which the Program Property is
installed through an IP network connection. This.connection may be implemented over one of the
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following technologies: (1) a LAN-to-LAN IPSec tunnel terminated on Epic's VPN concentrator and a
suitable hardware VPN device at Your site (or, during the Hosting Term, the primary data center at which
Epic is hosting Your Data as part of the Hosting Services), or (2) comparable technology agreed to by the
parties. For access by Epic personnel, the connection between the servers on which the Program Property
is installed and an edge router of Your Internet service provider will have a minimum available bandwidth
of at least 1 megabit per second and a maximum average latency of 15 milliseconds. In addition, support
will be impacted if the average latency between Your and Epic’s Internet service providers® edge routers
exceeds 250 milliseconds. Collectively, the access technology requirement and the connection
requirements are the "Minimum Access Requirements." - You will be responsible for all necessary
hardware and software and line costs on Your end, including configuration and Your access to the Internet,
except for hardware and software expressly provided by Epic as part of the Hosting Services during the
Hosting Term under Appendix B to this Agreement. Epic may revise the Minimum Access Requirements
from time to time to ensure that access is still adequate given changes in technology. Epic will inform
You of any such revisions to the Minimum Access Requirements. You agree to upgrade the.access
technology and connection, at Your cost, to meet the Minimum Access Requirements within six (6)
months of Epic informing You in writing of such change; provided, however, that during the Hosting
Term and as part of the Hosting Services Epic will be responsible for any upgrades to hardware and
software provided by Epic as part of the Hosting Services requited by such change to the Minimum Access
Requitements. You also grant to Epic the right of access to the servers containing the Program Propetty
and Your Data for support and to monitor and maintain the Program Property. After First Live Use, it
will be Your responsibility to allow access by Epic using an appropriate, reasonable password-protection
system.

c. Requirement for Availability of Certain Interfaces Before First Live Use.
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Regulatory Changes to Claims Forms and Formats. If, during the period that You are participating in
the Maintenance Program with respect to a Resolute Item and any other applicable Items or formats, Epic
determines that a change is required to paper claim forms or electronic claims formats because of a change
to a federal regulatory requirement, Epic will modify the Program Property to comply with the change
and provide the modification to You within a reasonable time to allow You to test the change before the
requirement is effective, except that Epic will be allowed a reasonable period from the time Epic becomes
aware of the changed requirement to develop and implement the modification in a subsequent release or
other periodic Update. If You so request, a billable retrofit will be made available to You. This Section
4(d) does not apply to changes that are due to a requirement of a clearinghouse or other third-party claims
processing system or that are not directly a federal regulatory requirement (for example a technical or
processing deficiency of that clearinghouse or third-party system).

Other Federal Regulatory Requirements. In addition to the provisioﬁs of Section 4(d) above, Epic will
make a good faith effort to make modifications to the Program Property as provided in this Section 4(e)
to comply with other changes in federal regulations if:

i. You are implementing the affected Item when the regulatory change is proposed (or, if First Live Use
of such Item already occurred, then You have continuously participated in the Maintenance Program
for such Item following First Live Use);

ii. the change in federal regulation directly relates to the functionality of the Program Property as it is
described in the Documentation Manuals and would result in the operation of the Program Property
as described in the Documentation Manuals violating such federal regulation; and

iii. in Epic's good faith detertmination such change to the federal regulation requires modification of the
Program Property and it would not be technically infeasible or commercially unreasonable to make
such modification. R -

Modifications under the preceding sentence will be made available in a new release of the applicable Item
as an Update under the Maintenance Program. Epic will make a commercially reasonable effort to deliver
any modification made under this Section 4(e) prior to a reasonable period for testing before the effective
date of such federal regulation if Epic becomes aware of the requirement within a reasonable period of
time in advance of the effective date of the requirement in light of the nature of the requirement, the
significance of the changes required to the Program Property and the status of the release 