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FILE NO. 170939 . 10/24/2017 . ORDINANCE NO.

[Development Agreement - Strada Brady, LLC - Market and Colton Streets]

Ordinance approving a Development Agreement between the City and County of San

Francisco and Strada Brady, LLC, a California limited liability company, for the

development project at the approximately 2.2-acre site located at Market, 12th,

_Stevenson, Chase Couﬁ, and Brady Sfreets, with various public benefits including

improved open spaces and supportive affordable ho’using; making findings under the

California Environmental Quality Act, findings of conformity with the General Plan, and

_ with the eight priority policies of Planning Code, Section 101.1(b); setting the impact

fees and exactions as set forth in the Development Agreement' confirming compliance
W|th or waiving certaln provisions of Administrative Code Chapters 14B;, 41, and 56;

and ratifying certam actions taken in connection therewith.

NOTE: Additions are single-underline italics Times New Roman;
deletions are

strike-through-italies-Times NewRoman.
Board amendment additions are double-underlined;

Board amendment deletions are smkethi:eugh—nencnai

Be it ordained by the People of the City and County of San Francisco:

Section 1. Project Findings. The Board of Supervisors makes the following findings:

(a) California Government Code Sectioh 65864 et seq. authorizes any city, county,
or city and county to enter into an agreement for the development of real property within the
jurisdiction of the city, county, or city and couhty. |

(b)  Chapter 56 of the San Francisco Administrative Code ("Chapter 56") sets forth
certain procedures ior the processing and approval of development agreément's in the City

and Co.unty of San Francisco (the "City").

Mayor Lee, Supervisor Kim
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(c)  Strada Brady, LLC, a California limited liability company (“Developer”), is the
ground Iesseeof the approximately 2.2-acre area generally between Market, Stevenson, |
Chase Court, and Brady Streets, comppsed of 3 buildings and 4 surface parking lots
containing approximately 36,000 square feet of existing residential uses in the Civic Center
Hotel, approximately 13,000 square feet of existing retail uses, and the approximately 24,1 00
square foot Local 38 Plumbers Unlon hall (the "Project Site").

. (d) Developer filed an application with the City's Planning Department for approval
of a development agreement relating to the Prolect Site (the "Development Agreement”)
under .Chap,ter 56. A copy of the Development Agreement is on file with the Clerk of the
Board ln File No. 170939.

(e) Developer proposes a mixed use development on the Prolect Site that will
include up to approxumately 484 reSIdentlal units conststmg of a mix of market rate and on-site
below market rate (BMR) units, a stand-alone building wnth approximately 100 but not less
than 95 affordable suppc_)rtive housing units, a 32,100 square foot replacement union facility
use, approximately 13,000 square feet of ‘ground-ﬂoor retail/restaurant use, up to 316 parking
spaces in a'sub-grade'garage, and approxitnately 33,500 square feet of open space, all as
more particularly described in the Development Agreement (the "Project”).. |

) Concurrently with this Ordinance, the Board is taking a number ot actions in
furtherance of the Project, as generally described in the Development Agreement, irtcluding
Exhibit E to the Development Agreement.

(9) The.Proje'ct is anticipated to generate an annual average of approximately 1,200
construction jobs during construction and, upon completion, approximately 10 net new |

permanent on-site jobs, and an approximately $3,000,000 annual increase in general fund

revenues to the City.

Mayor Lee, Supervisor Kim -
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- Units ata replacement ratio that exceeds the requirements of the San Francisco Resrden’ual

“described in the Development Agreement.

(h) ‘ In addition to the significant housing, jobs, and economic benefits to the City
from the Project, the City has determined that as a result of the developrnent of the Project in
accordance with the Development Agreement additional clear beneﬁts to the public will accrue
that could not be obtained through application of existing City ordinances, regulations, and
policies. Major additional public benefits to the City from the Project include: (1) an increase
in affordable housing that exceeds amounts otherwise required and will equal approximately
tWenty—six to twenty-eight percent (26-28%) of the total number of housing units for the
Project, including not less than 95 affordable supportive housing units with a depth of
affordability that exceeds current City requirements for the construction of affordable housing;

(2) building on-site, to modern standards, the units to replace the existing Residential Hotel

Hotel Unit Conversion and Demolition Ordinance; (3) land donation, construction and
maintenance of the Joseph P. Mazzola Gardens and publicly accessible mid-block open
space totaling approximately 23,400 square feet; and (4) improvement of Stevenson Street

and Colton Street to create a shared public way for pedestrlan and auto use, each as further

Section 2. CEQA Findings.

On October 19, 2017, by Motion No. 20033, the Planning Cornrnission certified as
adequate, accurate and complete the Final Environmental Impact Report ("FEIR") for the
Project pursuant to the California Environmental Quality Act (California Public Resources
Code Section 2100_0 et seq.) ("CEQA"). A copy of Planning Commission Motion No. 20033 is
on file with' the Clerk of the} Board of Supervisors in File No. 170939. Also on October 19,
2017, by Motion No. 20034, the Planning Commission.adopted findingé, including a statement
of overriding considerations (the “CEQA Findings”) and a Mitigation Monitoring and Reporting
Program (“MMRP”). Said Motion is on file with the Clerk of the Board of Supervisors in File

Mayor Lee, Supervisor Kim
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No. 170939. In accordance with the actions cdntemplated herein, this Board has reviewed
the FEIR and related documents, and adopts and incorporates by reference as though fully
set forth herein the CEQA Findings, including the statement of overriding considerations, and
the MMRP. | | |

- Section 3. General Plan‘and Planning Code Section 101.1(b) Findings.

(a) The Board of Supervisors ﬁndé that the Development Agreement will serve the
public necessity, convenience and general welfare for the reasons\set forth in Planning
Commission Resolution No. 20'037 and incorporates those reasons herein by reference.

(b) The Board of Supervisors finds that the Development Agreement is in conformity
Wifh the General Plan, as proposed to be amended and when effective, and thé eight priority
policies of Planning Code Section 101.1 for the reasons set forth in Planning Commission
Resolutibn No. 20037. The Board hereby adopts the findings set forth |n Planning :
Commission Resolution No. 20037 and incorporates those findings herein by reference.

Section 4. Development Agreement. ‘

(a) The Board of Subervisors approves all of the terms and conditions of the
Development Agreement, in substantially the form on file with the Clerk of the Board of
Supervisors in File No. 170939, including the Impact Fees and Exactions.

(b) The Board of Supervisors approves and authorizes the execution, delivery and
performance by the City of the Development Agreement as follows: (i) the Director of
Pianning and the Director of the Mayor's Office of Housing and Community Development (the
“MOHCD Director”) are authorized to execute and deliver the Development Agreement, and
(ii) the Director of Planning, the MOHCD Director and other applicable City officials are
authorized to take all actioAns reasonably necessary or prudent to perform the City's

obligations and enforce the City's rights and remedies under the Development Agreement in

‘accordance with the termsvo.f the Development Agreement. Without limiting the foregoing, the

Mayor Lee, Supetrvisor Kim
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MOHCD Director and the City's Director of Property are authorized to acquire Developer’s

ground leasehold interest in the Civic Center Hotel site and the Colton Street Parcel if

- Developer fails to build the Colton Street Building for supportive affordable housing as set

forth in the Development Agreement. The Director of Planning, at his or her dlscretlon and in
consultation with the City Attorney, is authorized to enter into any additions, amendments or
other modifications to the Development Agreement that the Director of Planning determines
are in the best interests of the City and that do not materiall-ly increase the obligations or
liabilities of the City or materially decrease the benefits to the City as provided.in the
Development Agreement.

Section 5. City Adminietrative Code Conformity. .

The Development Agreement shall prevail in the event of any.conﬂict between the
Development Agreement and Crty Administrative Code Chapters 14B, 41 and 56, and without
limiting the generality of the foregoing clause, for purposes of the Development Agreement |
only, the provisions of City Administrative Code Chapters 14B, 41 and 56 are waived o'r its
provisions deemed satisfied as follows:

(a) The Project comprises approximately 2.2 acres and is the type of large multi-phase
and/or mixed-use development contemplated by the City Administrati\/e Code and therefore is
hereby deemed to satisfy the provisions of Chapter 56, Section 56.3(g).

(b) The provisions of the Workforce Agreement attached to the DeveIOprr]ent
Agreement as Exhibit | shall apply in lieu of the prowsrons of City Administrative Code
Chapter 14B, Section 14B.20 and Chapter 56, Section 56. 7(c)

(c) The provisions of the Development Agreement regarding any amendment or
termihation, including those relating to "Material Change,“ shall apply in lieu of the provisions

of Chapter 56, Section 56.15.

Mayor Lee, Supervisor Kim
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_ residents into the new Colton Street Units if they deslre.‘ The Colton Street Building units will

- confirmed, and the Board of Supervisors hereby authorizes all subsequent action to be taken

(e) The provu3|ons of Chapter 56, Section 56.20 have been satisfied by the
Memorandum of Understandlng between Developer and the Mayor's Office of Economlo and
Workforce Development for the reimbursement of City costs, a copy of which is on file with the
Cl'erk of the Board of Supervisors in File No. 170939.

(f) The Project will exceed the one-for-one comparable unit replacement requ1rements
of Chapter 41 (the Residential Hotel Ordinance) Section 41.13 by delivering between 95 and
100 Affordable Supportive Houelng Units in the Colton Street Affordable Housing Building to

replace existing residential hotel units in the Civic Center Hotel, and moving all of the

be permanently affordable, subject to Administrative Code Chapter 37 and not the Residential

Hotel Ordinance. .

Section 6. Chapter 56 Waiver; Ratification.

(a) In connection with the Development Agreement, the Board of Supervisors finds
that the reqnlrements of Chapter 56, as modified hereby,' have been substantially complied
with and waives any‘procedur'al or other requirements of Chapter 56 if and to the extent that
they have not been strictly complied wlth..

(b) All actions taken by City offlci.als in preparing and submitting the Development

Agreement to the Board of Supervisors for review and consideration are hereby ratified and |

by City officials consistent with this Ordinance.
Section 7. Effective and Operative Date.-
This ordinance shall become effective 30 days from the date of passage. This

Ordinance shall become operative only on (and no rights or duties are affected until) the later

3.

of (a) 30 days from the date of its passage, or (b) the date that Ordinance

Mayor Lee, Supervisor Kim ‘
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Ordinance ___,and Ordinance

Ordinances are on file with the Clerk of the Board of Supervisors in File Nas. 170938 .

170939, and 171134.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

B 4

have become effective. Copies of said

Charles Sulliv ‘
Deputy City Attbrney

. mispecias2017\17005634\01229230.doc

Mayor Lee, Supervisor Kim
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FILE NO. 170939

REVISED LEGISLATIVE DIGEST
(Substituted, 10/24/2017)

. Development Agreement - Strada Brady LLC - Market and Colton Streets]

Ordinance approving a Development Agreement between the City and County of San-
Francisco and Strada Brady, LL.C, a California limited liability company, for the
development project at the approximately 2.2-acre site located at Market, 12th,
Stevenson, Chase Court, and Brady Streets, with various public benefits including
improved open spaces and supportive affordable housing; making findings under the
California Environmental Quality Act, findings of conformity with the General Plan, and
with the eight priority policies of Planning Code, Section 101.1(b); setting the impact
fees and exactions as set forth in the Development Agreement; and confirming
compliance with or waiving certain provisions of Administrative Code, Chapters 14B,
41, and 56, and ratifying certain actions taken in connectlon therewith.

Bacquound Information

This ordinance would approve a Development Agreement between the City and Strada Brady,
LLC for the development of a mixed use development on 2.2-acre site located at Market, 12th,
Stevenson, Chase Court, and Brady Streets that will include up to approximately 484
residential units consisting of a mix of market rate and on-site below market rate (BMR) units,
a stand-alone building with approximately 100 but not less than 95 affordable supportive
housing units, a 32,100 square foot replacement union facility use, approximately 13,000
square feet of ground—floor retail/restaurant use, up to 316 parking spaces in a sub-grade
garage, and approximately 33,500 square feet of open space. This Ordinance also would
adopt environmental findings.

ni\specias2017\1700534\01219531.docx

- BOARD OF SUPERVISORS 419 - ' Page 1



PRI

Draft
9/26/17

File No. 170939
Received via email
9/26/17

RECORDING REQUESTED BY
CLERK OF THE BOARD OF SUPERVISORS
OF THE CITY AND COUNTY OF SAN FRANCISCO

' (Exémpt from Recording Fees

Pursuant to Government Code

Section 27383)

AND WHEN RECORDED MAIL TO:

Angela Calvillo

Clerk of the Board of Supervisors
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO

AND STRADA BRADY LLC

FOR PROPERTY AT MARKET AND COLTON STREETS

Block 3505: Lots 001, 007, 008, 027, 028, 029, 031, 0314, 032, 0324, 033, 0334, and 035

14419.004 3836535v6

420



TABLE OF CONTENTS
Page
I, DEFINITIONS....coomiemmmeerrasrensreessssasecesscseeesmseces eeerae e sttt seea e 5
2. EFFECTIVE DATE; TERM.....ccoviviicinerieeneneienenersinsesensscecenesessnes eneeeraeenenraeeeraeaeneaeesaes 16
: 2.1 Effective Date .......civiiiirencrceeceeetcn et ..16
2.2 TOIIMururrueereemerurrreesesesrasssessessssessssssesassssanssessasasssasatsasssessansamasans s s sesssesssiasessensessns 17
3. GENERAL RIGHTS AND OBLIGATIONS.......oooeeirerceieeeeeenens e secesnaeasssessasesssaes 17
3.1  Development of the PIOJect .....ceimriemiiveciiciceiieieecec s 17
3.2 WOTKIOICE ....eeereeseeeiretrtcricsccetcree s st et eenes reeeireestn e rensressraneaes 17
4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO
DEVELOPER'S PERFORMANCE.......ooiieenrnciinneretsnntnsssisssese s sse s s isssaessas s 18
4.1 Community Benefits Exceed Those Required by Existing Ordinances and
REGUIALIONS <.oveeeeeinieecerenneier ettt ettt sttt s ssssene s ane e 18
42  Conditions to Performance of Community Benefits.......ccooueeeenrenencncnccenncncncs 19
43  No Additional CEQA Review Required; Reliance on FEIR for Future
DiScretionary APPrOVALS ......cccceeevercorieccrenrinrsrresesserarsee s esescetsssesesssesessssssacnseas 20
4.4  Nondiscrimination..........oeeesceseercesenes eermeeetsteeeatesne st ae s st et et eae s teasesaesenranereaaas 21
4.5 City COSt RECOVETY cecureccrrerercrerersirarneeesneseeanresecessasesscrassnesnansemassssscessessassissssssanes 21
4.6 Prevailing WEaZES .....coceeceeerrerersiscrirteeseeserescseonserasestserassacsssesesnermssssesssssssessesssensnn 23
47  Indemnification Of ity ....ecococeteeermrnrerierececenrnt et cncenreee e esesesene s aneeasseas 23
5. VESTING AND CITY OBLIGATIONS.......ooocceceertetetenresneeseneeeseene s senssasesesensacssnsans 25
5.1 VESIEA RIGIES .eeveeeereeierenreeieieeneeieesessete e ceeeeneanesseestenseee s essnaseesasssesasasenssnssssenannnns 25
5.2 EXiSting Standards ......coceceeereeieeeeenessneeniecrresee e sanecrae e seerseseesnnnssesssssessasesssnans 25
© 5.3 Criteria for Later APProVals.......cceeieeeenceeeminrterterteectnecese e seeseeeesenssssescbasessssncs 26
5.4 ° Strict Building Code Compliance............. eeeneereeeete st etn et seat e annnenaatatenraans A 26
5.5  Denial of a Later APPIoval .......ccoouirrmrcmimmninmsec st ssssssessaeas 27
5.6  NEW CIY LAWS ..ooeeurieereiessenerseesstaesssseesssssessnesssssesssnssesssssassessenssssssasssssesasssssaen 27
5.7  Fees and EXaCONS....cocerrmeerimrecesrirectinincssnsereecsesencrecssesesessessesssanes e ssaesesaes 29
5.8  Changes in Federal or State Laws.......cccceeeereescmrmeserseacnnenens FSUPORORURNC 1 |
59  No Action to Impede Approvals......cceceveeccrrenuncnereencnns reeereenens reeeeetenestensaenaaene 34
5.10  Estoppel Certificates ......ourivirimnnnniininnictie et sssssnsassesessssenes 34
5.11 Existing, Continuing Uses and Interim Uses .....cccoovuececuerncnen. et 34
512 TKES..erereerrerresrneressrsssenessecusenassatessessuebasssasssasase s s seseesnnnsenssentasesssssssessssnsantossseas 35
6. NO DEVELOPMENT OBLIGATION.......ooeieeieieieennereemete e eetaaescestssessnesssesesssssesssasss 35
7. MUTUAL OBLIGATIONS..... oo reeeecmtcnrermscemststsnesssieseseeseseemesseesarssasusmerssssestasasssasanss 36
7.1  Notice of Completion, Revocation or Termination ........cc.ceceeeetreereerivereerenseecennns 36
7.2 - General Cooperation; Agreement to CoOperate........cocccevuinercnicerennrecnnscneenenn .30
7.3 Good Faith and Fair Dealing.............. Leeesssteesessererenseeesbnnraeasnasteeeatsanssesenteneasbesnaans 38
7.4 Other NeCessary ACLS....oeircreiereenenceste e s sns e 38
14419.004 383653576 i




8. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE ......ccocoriveeertirrceeseeeesnemnnnenne 38
8.1  Annual Review.......ccccovrecrncneceees eeeetessrsnrassssissasrearatseataneraasaseasesnsas insasssassaraasassns 38
8.2  REVIEW PrOCEAUIE ...ccceeereetre e cceciane e seseecntesnessarce et neaesseescesesenserassesssns ST 39
.ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES........ enemenssmsneeeeasbaranases 40
9.1  ENfOTCEIMENL ....overvrvecreeeemeseeraeeeeareassessrssesssssesesesssassssssassesanes eereeteranaes s nnnneas 40
9.2  Meetand Confer Process ........... erveeeesreseenssesassaneeas eeeeeeesn e r e nensaenas verennreres 41
0.3 DfAUIL...eeee ettt et e e e e e e e e n e e e e ansannnnes 41
9.4 REMEAICS cuureiereeeriieeceeeierceerceerceeteseeserecescseesuasaesaesensessaraseossesstossansnsasanesssansnasneans 42
9.5 Time Limits; Waiver; Remedies Cumulative ......c..oeevecemecccccnncnnnrecencninerccer 44
0.6 ALOINEYS FEES..uoneieeeeceeeeteerieecrteeeesrecsesnerersesseeasessesssrssssenssssnsestonsresssesasnsessessnnes 45
10.  FINANCING; RIGHTS OF MORTGAGEES.......cccoceemrrinvrreeerreennes ettt neens 46
10.1  Developer’s Right t0 MOITZAZE ...ccceveevrmerercriererenrreeseeententecrseaesrssssssasnssnsessessessnes 46
10.2 Mortgagee Not Obligated 0 CONSLUCE......ccoerirrirerereecirreereeeeereesvee e eeees s eaenes 46
10.3  Copy of Notice of Default and Notice of Failure to Cure to Mortgagee................ 47
10.4 Mortgagee's Option to Cure Defaults .......ccocomreenicinnenireeenee e 47
10.5 Mortgagee's Obligations with Respect to the Property......ccccceveeveeneesiereeecennennns 48
10.6  No Impairment Of MOIEZAZE .......c.everreenrerreerrernsssseseesesssesesesersessessssssasassssemeensnns .49
10.7  Cured Defaulls ....ccoceoveeeecrieeeeceeiesinrere e eeretetsseeaeseeasranesesens s saaenaessnessasensansens 49
11. AMENDMENT; TERMINATION; EXTENSION OF TERM.....cccoitininreeecnrenrneeins 49
11.1 Amendment or Termination.......ccoeeevcerimnircerececscssrsnescacncenenes eeeaeesueeneeareaeneans 49
11.2  Early Termination RighES.......ccoomiiincimiiitcceii e 50
11.3  Termination and Vesting..........coceceurverrunnnee. et st an e s aeeeas ...50
11.4  Amendmient EXEmMPLONS. ....cccoceiiierieerriienceeeeciceerese e eetesesseses st seee st asaesnsesas 51
11.5 Extension Due to Legal Action or Referendum; Excusable Delay........................ 52
12.  TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE.................. 53
12.1 Permitted Transfer of this AGreement........ccoeeuevveereerrecienrercrrrreeneseeeeeceesnreresnne 53
12.2  Notice 0f Transfer .....coceereerceeerrcnierceenccceeieeeeseeresnecesae ettt eas 55
12.3  Release Of Liability .....oveceeirerrerenrnasienieneecescsrmsersssssesasassesesssssesssesnessesisssassnsnnnnnns 30 .
12.4 Responsibility for Performance .......c.ccocuvericiiiencsnencncreeersesceseeeeseneeeenses 56
12.5  ConStructive NOLICE ..c.eeeuverireereeceireeinieeesencrteseereaestseseestsseesessascssssassassnesnssssssessens 57
12.6  Rights Of DeVEIOPET ..ccceermiuiemreeieureiiiiceentcnesneeenacceseens e s seesesesneanennnes coreenenieennd T
13.  DEVELOPER REPRESENTATIONS AND WARRANTIES .........ccoirieririricrenereneens 58
13.1 Interest of Developer; Due Organization and Standing........cccecevueveeeeeeeeneeveeenene 58
13.2 No Inability to Perform; Valid EXeCUtion......cccoveeeecrecercieceeceeereeeeeeecneee e 58
13.3  Conflict of Interest .......cccceeurnece. Cteeeee et ettt sat it st et et st a e et e s a et arennannen 58
13.4 ~ Notification of Limitations on Contributions ........c..ceeeeereseeerrcereereereeresessneessnenens 59
13.5  Other DOCUMENLS ....cocruteeiierreecrtreaneeeceeecaeessesesse st e eesesseestesesssnsesaasssasansnssensenes 59
13.6  NO BanKIUPLCY c..ververieeecntiea et sscaseseesasesssssdeses e enetesnessesaesessesessssessensnssnnes 60
14.  MISCELLANEQUS PROVISIONS......oouteiereercecnnnietreecnce et sassaesssessnessssessessessesssessees 60
14.1  EDtire AQreement .......ccoeveeeerreeererereesseerssessesssasisssssassessssessessessssesssessessensen eerereneans 60
142 Incorporation Of EXIIDILS ..c....curuuecrreerreeaecesasssmsessesssessssesssssssssssanssnssesessseessmesenns 60
14419.004 383653576 i

422



14.3 Binding Covenants; Run With the Land.........ccccvceeeceecomeeceeverenenrrsneseneeneeens ..60
144  Applicable Law and VEMUE. ......ccociuencrnnencecrnnrnieeteneenrenseessstsetess e aesesssnnasssens 61
14.5  Construction Of AZIEEMENL . .....cceetvureereerereeeereererrsrrassenscsrsssssessasssssssanasesesssasassenes 61
14.6  Project Is a Private Undertaking; No Joint Venture or Partnership.........ccceeue.e... 62
14.7  RecOrdation......o..c.eeeeeeeeresemrrsresenens eteesrtesasa et assee s ease e e e st en st s seen IS 62
14.8  Obligations Not Dischargeable in BankruptCy .........cceeeeeeverrenrecrrecrsencerenerescacnns 62
14.9  SUIVIVAL. .ttt e s rr e ss et ot se s ssa e ase s s neaa s st aes 62
14.10 Signature in COURLEIPATLS ....cocvevreeeceucrcrrerrercesrecncrensancens ettt esrene 62
T4 LT INOLICES weerererreereeseuccesssecrcraseresestsssasasanestescranansacssansecstsassenssesssssstacsssaassencusssesssscnns 63
14.12 Limitations 0N ACHONS. c.cvcceeeercerereacenrresesserssraressessaseneseesessansssssessssensossassasnesasssans 63
0 TAU13 SeVEIabIlILY eoveeceeeeeiereceeireree e ceeee e ee e e et s e eset et sns s n s et e s s e neaan s aneanen 64
14.14 MacBride Principles......oovecerecrcrenace eoeerreenesem it et st ran ettt st raran s s 64
14.15 Tropical Hardwood and Virgin Redwood.........cooreeivnnncresnnisecinreceeseeneneenes 64
14,16 SUDSHIDC c..eeemieeerereececescecste et seesse st eaesoseseserasent s sesaeanmatetetesaseensnersasesacsenns 65
14.17 Non-Liability of City Officials and Others........coewmereeurreereeeeeesseeerresscseceereass S 65
14.18 Non-Liability of Developer Officers and Others.........ccceveennee.. eeeeeeeesenne e esaesaans 65
14.19 No Third Party Beneficiaries .....c..coceeeeveeverveerrrerenacens ettt s neeas e e e srtren 66
14419004 383653576 iii

423



EXHIBITS AND SCHEDULES
Exhibits -
A Project Site Legal Descriptions

B Project Description (including Attachment B-1, Site Plan)

C Project Open Space (including Attachment C-1, Open Space and Streetscape Plan)
.C-1  Project Open Space - In-Kind Contribution

C-2  Open Space In-Kind Agreemeht |

D Affordable Housing Program

D-1  Form of Relocation Agreement

D-2  Form of Ground Lease Assigﬁment and Assumption Agreement

D-3  Title Reports for Colton Street. Parcel and CCH Property

D-4  Baseball Arbitration Appraisal Process

E List of Approvals

F MMRP
G Form of Assignment and Assumption Agreement
H Notice of Completion and Termination
}
I Workforce Agreement
Schedules

1 Community Benefits Linkages and Impact Fees
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DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO

AND STRADA BRADY LLC -

THIS DEVELOPMENT AGREEMENT dated for reference purposes only as of this
___day of , 2017, is by and between the' CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation (the "City"), acting by and through its Planning
Départmcnt, and STRADA BRADY LLC, a California limited liability company ("Developer"),
pursuant to the authority of Section 65864 et seq. of the California Government Code and
| .Chapter 56 of the AdministrativelCode. The City and Developer are also sonietimes referred to
individually as a "Party" and together as the "Parties". Capifalized terms not defined when
introduced shall have the meaningsv given in Article 1.

RECITALS

This Agreement is made with reference to the following facts:

A. Developer is the ground lessee of the approximately 2.2 acre (approximately
97,617 square foot)‘ area generally between Market, 12%, Stevenso.n,A Chase Court, and Brady
Streets, composed of 3 buildings and 4 surface parking lots on 13 parcels, conﬁinmg
approximately 36,000 square feet of existing residential uses in the Civic Center Hotel;
approximately 13,000 square feet of gxisting retail uses, the approximately 24,100 square foot
Local 38 Plumbers Union hall, and the surface parking lots, all located on the real property more
particularly described on Exhibit A (the "Project Site"). The Project Site is owned in fee by

U.A. Local 38 Pension Trust Fund.
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B. The Developer proposes a mixed use development that yvill include on-site
affordable units and that recognizes the transit-rich location for residential, retail, open space,
parking, and related uses. Specifically, the Project includes up to approximately 484 residential
units consisting of a mix of market rate and on-site BMR units, a stand-alone building with
approximately 100 but not less than 95 Affordable Supportive Housing Units, a 32,100 square
foot replacement union facility use, approximately 13,000 square feet of ground—ﬂoqr .
retail/restaurant use, up to 316 parking spaces in a sub-grade garage, and approximately 33,500
square feet of open space cbnsisting of approximately 23,400 square feet of privately—oWned,
publicly accessible, open space and approximately 10,100 sqﬁare feet of common open space' for
residential uses, all as more particularly described on Exhibit B (the "Prol; ect").

C. The Project is anticipated to generéte an annual average of approximately 1,200
construction jobs during construction and, upon completion, approximately 10 net rif:w
permanent on-site jobs, and an approximately $3,000,000 annual increasé in genéral fund
revenues to the City.

D. In order to strengthen the public planning process, encourage private participation
in comprehensive planning, and reduce the economic risk of de\}ciopment,- the Legislature of the
State of California adopted Government Code Section 65864 ef seq. (the "Development |
Agreement Statute"), \;vhich authorizes the City.to enter into a development égreement with any
_ person having a legal or equitable inter.est in r¢a1 property regarding the development of such
properfy. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the
Administrative Code ("Chapter 56") establishing procedures and requirements for entering into

a development 'agreement pursuant to the Development Agreement Statute. The Parties are
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entering into this Agreement in accordance with the Development Agreement Statute and
Chapter 56.

E. In addition to the significant housing, jobs, and economic benefits to the City
from the Project, the City has determined that as a result of the development of the Project in
accordance with this Agreem'en;c additional clear beneﬁts to the public will acérue that could not
be obtained through application of existing City 'ordmances,.regulations, and policies. Major
additional public beneﬁfs to the City from the Project inclqde: (1) an increase in aﬁordable.
housing that excegds amounts otherwise required and will equalv approximately twenty-six to
twenty-eight percent (26-28%) of the total numbgr of housing units for the Project, including not
less than 95 Affordable Supportive Housing Units with a depth of affordability that exceedé
current City requirements for tﬁe construction of affordable housing; (2) building on-site, to
modern standards, the units to replace the existing Residential Hotel Units at a replacement ratio
that exceeds the requirements of the San Francisco Reéidential Hotel Unit Conversion and
Demolition Ordinance; (3)land donation, construction and maintenance of the Joseph P.
Mazzola Gardens, and construction and maintenance of publicly accessible mid-block open
space,_ totaling approximately 23,400 S(iuare feet; and (4) improvement of Stevenson Street and
Colton Street to create a shgred pﬁblic way for pedesﬁan and alito use, each as further described
in this Agreement. /

F. It is the intent of the Parties that all acts referred to in this Agreement shall be
accomplished in a way as to fully comply with the California Environmental Quality Act
(Califbmia Public Resources Code Section 21000 et seq.; "CEQA"), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 et seq.); "CEQA Guidelines"), the

Development Agreernent Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
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other applicable Laws in effect as of the Effective Date. This Agreement does not limit the
City's obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding tiie Project, ‘or the Developer's obligation to comply with all
applicable Laws in connection with the development of the Projecf.

G. The Final Environmental Impaqt Report ("FEIR") prepared for the Project and
certified b}i the Planning Commission on October lé, 2017, together with the CEQA findings
(the "CEQA Findings") and tile Mitigation Measures adopted concurrently therewith and set
forth in the MMRP, comply with CEQA, the CEQA Guidelines, and Chapter 31 of the
Administrative Code. The FEIR thorouéhly analyzes the Project and Project al'ternaiives, and
the Mitigation Measures were designed to mitigate signiﬁcant impacts to the extent they are
susceptible to feasible mitigation. On December , 2017, the Board of Supervisors, in
Motion No. [~ 1], affirmed the decisions of the Planning Commission to certify the FEIR
and rejected the appeal of the FEIR certification. The information in the FEIR and the CEQA
Findings were considered by the City in connection with approval of this Agreement.

H On October 19, 2017, the Planning Commission held a public hearing on this

. Agreement and the Project, duly noticed and conducted under the Devélopment Agreement

Statute and Chapter 56. Following the public hearing, the Planning Commission adopted the
CEQA findings and determined among other things that the FEIR thoroughly analyzes the
Projecit, and the Mitigation Measures are designed to mitigate significant irnpacits to the extent
they are susceptible to a feasible mitigation, and further determined that the Project and this ‘
Agreement will, as a whole, and taken in their entirety, continue to be consistent with the
objectives, policies, general land use.s and prograrils specified in the General Plan, as amended,

and the policies set forth in Section 101.1 of the Planning Code (together the "General Plan
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Consistency Findings"). The information in the FEIR and the CEQA Findings has been
considcred by the City in connection with this Agreement.

L On December | , 2017, the Board of Supervisors, having received the
Planning Commission's recommendations, held a public hearing on this Agreement pursuant to
the Development Agreement Statute and Chapter 56. Following the public bearing, the Board
made the CEQA Findings required by CEQA, approved this Agreement, incorporating by
reference the General Plan Consistency Findings. |

J. On Dec;cmber , 2017, the Board adopte‘dbOrdinance Nos. | ],
amending the Planning Code, Zoning Map, and General Plan, and adopfed Ordinance No.
[ 1, approving this Agreement (File No. [ 1) and authorizing the Planning Director to |
execute this Agreement on behalf of the City (thé "Enactil;g Ordinance"). The Enacting -
Ordinance took effect on January ,2018.

Now therefore, for good and valuable consideration, the-receipt and sufficiency of which
are hereby acknowledged, the Parties agree as follows:

AGREEMENT

1. DEFINITIONS
In addition to the definitions set forth in the above preamble paragraph, Recitals and
elsewhere in this Agreement,.the following deﬁnitions shall apply to this Agreement:
1.1 "Administrative Code" means the San Francisco Administrative Code.
12 “"Affordable Supportive Housing Units" means the housing units to be
provided in the Colton Streét Affordable Housing Building as more specifically set forth in

- Exhibit D.
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1.3 "Agreement" means this Development Agreement, the Exhibits which
ﬁave been expressly incorporated herein and any arncndmeﬁts thereto.

14 “AMI” means the unadjusted median income levels aeﬂved from the U.S.
Department of Housing and Urban Development on an annual basis for the San Francisco area,
. adjusted solely for household size, but not high hdusing cost area.

1.5  "Annual Review Date" has the meaning set forth in Section 8.1.

1.6  "Applicable Laws" has the meaning set forth in Section 5.2 (where not
capitalized, "applicable Law" has its plain meaniné and refers‘ to Laws as otherwise defined
herein).

1.7  "Approvals" means the City approvals, entitleinents, and permits listed on
Exhibit E.

1.8 "Assignment and Assumption Agreement" has the meaning set forth in
Section 12.2.-

1.9  “Associated Community Benefits” is defined in Section 41

1.10 "BART" means Bay Area Rapid Transit.

| 1.11 "BMR units" has the meaning set forth in the Housing Program.

112 "Board of Supervisors" or "Board" me;cms the Board of Sﬁpervisors of
‘the City and County of San Francisco.

1.13 "Building" or "Buildings" means each of the existing, modified and new
. buildings on the Project Site, as described in the Project Deséription attached as Exhibit B.

1.14 "CCH Property_" has the meaning set forth in Section B.4 of Exhibit D.
1.15 "CEQA" has the meaning set forth in Recital F.

1.16 "CEQA Findings" has the meaning set forth in Recital G.
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1.17 "CEQA Guidelines" has the meaning set forth in Recital F.

1.18 "Chapter 56" has the meaningiset forth in Recital D.

1.19 "CHP" means Community Housing.Partnership and its successors and
assigns.

1.20 "City" means the City as defined in the opening paragraph of this
Agreement; Unless the context or text specifically provides otherwise, references to the City
means the City acting by and through the Planning Director or, as necessary, the Planning
Commission or the Board of Supervisors. |

1.21  "City Agency" or "City Agencies" means the City departments, agencies,
boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by
peréons or commissions that have executed or consented to this Agreement, that have
subdivision or other permit, entitlement or approval authority or jurisdiction over development of
the Project, or any improvemenf located on or off fhe Project Site, including, without limitation,
the City Administrator, Planning Department, MOHCD, OEWD, SFMTA, DPW, DBI, together
with any successor City agency, department, board, or commission. Nothing in this Agreement
shall affect the jurisdiction under the City’s Charter of a City department that has not approved
or consented to this Agreement in connection with the issuance of a Later Approval. The City
vactions and proceedings subject to this Agreement shall be tﬁrough the Planning Department, as
well as affected City Agencies (and when required by apblicable Law, the Boerd of Supervisors).

122 "City Attorney's Office" means the Ofﬁce of the Ci’ey Attorney of the

City and County of San Francisco. | |

1.23 "City Costs" means the actual and reasonable costs incurred by a City

Agency in preparing, adopting or amending this Agreement, in performing its obligations or
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- defending its actions under this Agreement or otherwise contemplated by this Agreement, as
determined on a time and mé;cerials basis, including regsonable attorneys’ fees and costs but
excluding work, heariﬁgs, costs or o’;her activities contemplated or covered by Processing Fees;
provided, however, City Costs shall not include any costs incurred by a _City Agency in
connection with a City Default or which are payable by the City under Section 9.6 when
Developer is the prevailing party.

1.24 . "City Parties" has the meaning set forth in Section 4.7.

1.25  "City Report" has the meaning set forth in Section 8.2.2.

1.26 "City-Wide" means all real property within the territorial limits of the
City aﬁd County of San Francisco, not including any property owned or controlled by the United
States or by the State of California and therefore not subject to City regulation.

1.27 "Civie Center Hotel" means the building commonly known as the Civic
Center Hotel, located at the corner of 12% and Market Streets.

1.28 "CMA"is deﬁﬁed in Section 12.1.

1.29  "Colton Street Affordable Housing Building" has the ﬂleaning set forth

“in Exhibit B. |

1.30 . "Colton Street Parcel”" shall mean the parcel or parcels of land on which
the Colton Street Affordable Housing Building is located.

1.31 " "Commence Construction" means groundbreaking in connection with
the commencement of physical construction of the applicable Building fouﬁdétion, but
specifically excluding the derﬁolitioﬁ or partial derholition of existing structures.

1.32 . "Community Benefits" has the meaniﬁg set forth in Section 4.1. -
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1.33 "Community Benefits Linkages Schedule" means the schedule attached
to this Agreement as Schedule 1.

1.34 "Community Be_neﬁts Program" has the meaqing set forth in
Section 4.1.

135 “Costa Hawkins Act” has the meaning set forth in Exhibit D.

1.36  "Default" has the meaning set forth in Section 9.3.

1.37 '"Developer" has the meaning set forth in the opening paragraph of this
Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property,
- and (ii) any Mortgagee or assig;lee thereof that acquires title to any Foreciosed Property but only
as to such Foreclosed Property.

1.38 "Development Agreement Statute" has the meaning set forth in

Recital D, as in effect as of the Effective Date.

1.39 "DPW" means the San Francisco Department of Public Works.

1.40 | "Effective Date" has the meaping éet forth in Section 2.1.

1.41 ~ "Enacting Ordinance" has the meaning set forth in Recital J.

1.42 "Excusable Deléy" has j:he meaning set forth in Section 11.5.2.

1.43 "Existing Standards" has tﬁe meaning set forth in Section 5.2.

144 '"Existing Uses" means all ef(isting lawful usés of the existing Buildings
and improvements (and including, without limitation, pre-existing, non-conforming uses under
the Planning Code) on the Project Site as of the Effective Date, as the same may be modified by
the Approvals and any Later Approvals.

1.45 "Federal or State Law Exception" has the meaning set: forth in

Section 5.8.1.
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1.46 "FEIR" has the meaning set forth in Reci£a1 G. |

1.47 "Finally Granted" means (i) any and all applicable appeal periods for the
filing of aﬁy administrative or judicial appéal éhallenging the issuance or effectiveness of any of
the Approvals, this Agreement or the FEIR shall bave expired and no such appeal shall have
been filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement
or the FEIR, as applicable, shall have been upheld by a final decision in each such appeal
without adverse effect on the applicable Approval, this Agreement or the FEIR and the entry of a
final judgmént, order or ruling upholding the applicable Approval, this Agreement or the FEIR

and (ii) if a referendum petition relating to this Agreement is timely and duly circulated and

filed, certified as valid and the City holds an election, the date the election results on the ballot

measure are certified by the Board of Supervisors in the manner provided by the Elections Code
reflecting the final defeat or rejection of the referendum.

1.48 "Foreclosed Property" is defined in Section 10.5.

1.49- "General Plan Copsistency f‘indings" has the meaning set forth in
Recital H. H

1.50  "Gross Floor Area" has the meaning set forth in Planning Code as of the
applicable date of determination of such érea.

1.51 “Ground Leases” means the three ground leases between Owner and
Developer, each dated _ , 2017, one that is for the Colton Street Par;:el, one for the CCH
Property, and one that is for the remainder of the Project Site, and éach having a term of
approximately 99 years. "Ground Lease" shall mean each of the Groﬁnd Leases, as the context

requires.
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1.52 "Housing Program" means the Affordable Housing Program attached
bereto as Exhibit D. ‘ |
1.53 '"Impact Fees and Exactions" means any fees, conftributions, special
taxes, exactions, impositions, and dedications charged by the City, whether as of the date of this
~ Agreement or at any time thereafter during the Term, in connection with the development of
“Projects, includihg but not limited to transporfation and transit fees, child care requirements or
in-lieu fees, housing (including affordable housing) requirements or fees, dedication or
reservation requirements, and obligations for on-or off-site improvements. Impact Fees and
Exactions shall not include the 'Mitigation Measures, Processing Fees, taxes or special
assessrﬁents or school district fees, SFPUC Capacity Charges, and any fees, taxes, assessrﬁents
impositions imposed by Non-City Agencies, all of which shall be due and payable by Developer
as and when due in accordance with’applicablq Laws.
- 1.54  "Joseph P. Mazzola Gardens" is described in Section 1 of Exhibit C.
1.55 '"Later Approval" means (i) any other land use approvals, entitlements, or
permits frqm the City or any City Agency other than the Approvals, that are consistent with the
Approvals and that are necessary or advisable for the implementation of the Project, including
without limitation, demolition permits, grading permits, site permits, Building permifs, lot line
édjustmen;cs, sewer and water connection permits, major and minor encroachment permits, street
and sidewalk modifications, street improvement permits, permits to alter, certificates of
occupancy, transit stop rélocation pennité, subdivision maps, improvefnent plans, 16t mergers, lot
line adjlistrnchts, and re-subdivisions. A Later Approval shall .also inélude any amendment to the

foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that
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aré sought by beveloper and approved by the City in accordance with the standards set forth in
this Agreerﬁent.

1.56 "Law(s)" means the Constitution and laws of the United States, the
Constitution and laws of the State of California, the laws .of the City and Cqunty of San
Francisco, and any codes, statutes, rules; regulations, or executive mandates thereunder, and any
Staté or Federal court decision (including any order, irljpnction or writ) thereunder. The term
"Laws" shall refer to any or all Laws as the context may require.

1.57 "Law Adverse to City" is deﬁnéd in Section 5.8.4.

1.58 "Law Adverse to Developer" is defined in Section 5.8.4. .

1.59 "life of the Project" shall mean, for each Building that is constructed on
the Project Site uncier this Agreement, the life of that Buildiné.

1.60 "Litigation Extension" has the meaning set forth in Section 11.5.1.

"1.61 "Losses" has tﬁe meaning set forth in Section 4.7.

1.62  "Market and Octavia 'Community Improvement Impact Fee' bas the
meaning set forth in Section 421 of the Planning Code.

-1'.63 "Material Chapgé" means any médiﬁqation vthat would materially alter
the rights, benefits or obligations of the City or Developer under this Agreement that is not
consistent with the Project SUD or that (i) extends the Term, (ii) changes the permitted uses"of
the iject Site, (iii) decreases the Comrhunity Benefits, (iv') increases the maximum height,
density, bulk or size of the Proj éct, (vii) changes parking ratios, or (viii) changes the Impact Fees

and Exactions.
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1.64 "Mitigation Measures" means the mitigation measures (as defined by
CEQA) applicable fo the Project as set forth in the MMRP or that are necessary to mitigate
adverse environmental impacts identified through the CEQA process as part of a Later Approval.

1.65 "MMRP" means that certain mitigation monitoring and reporting program
attached hereto as Exhibit F. |

1.66 "MOHCD" means the Mayor’s Office of Housing and Community
Development ' | !

1.67 'Y'Mortgage" means a (i) mc;rtgage, deed of trust or other lien on all or part
- of the Project Site to secﬁre an obligation made by the applicable property oWner and (1i) any
ground lease affecting all or part of the Project Site, including the Ground Leases. |

1.68 "Mortgagee" means (i) any mortgagee or beneficiary under a Mortgage,
(i) a person or entity that obtains title to all or part of the Project Site or the Ground Leases as a
result of. foreclosure proceedings or conveyance or other action in lieu thereof, or other remedial
action, and (iii) any ground lessor under any ground lease affecting all or part of th;: Project Site,
. including U.A. Local 38 Pension T}rust Fund and its successors. |

1.69 "Municipal Code" means the San Francisco Municipal Code.

1.70 - "New City Laws" has the meaning set forth in Section 5.6.

1.71  "Non-City Agéncy" means Federal, State, and local gover'nmentdl
agencies that are independent of the City and not a Party to this Agreement.

 1.72  "Non-City Approval" means any permits, agreements, or entitlements

from Non-City Agencies as may be necessary for the development of the Project.

1.73 "OEWD" means the San Francisco Office of Economic and Workforce

Developmént.
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1.74 "Official Records" means the official real estate records of the City and
County of San Francisco, as méintained by the City's Assessor—Recordg:r’s Office.

1.75 "Party" and "Parties" has the meaning set forth in the opening paragraph
of this Agreethent and shall also include any party that becomes a party to this Agreement, such
as a Transferee. |

1.76  "Permit td Convert" shall have the meaning given such term in the
Residential Hotel Ordinance. |

| 1.77 "Planning Code" means the San Francisco Planning Code.

1.78 '"Planning Coinmissi;)n“'means the Planning Commission of the City and
County of San Francisco. |

1.79 "Pianning Department" means the Planning Departmeﬁt of the City and
Coﬁnty of San Francisco.

1.80 "Planning Director" means the Director of Planning of the City and
County of San Francisco. | |

1.81 "Processing Fees" meaﬁs the standard fee imposed by ‘the City upon the
submission of an application for a permit or approval, which is not an Impact Fee.or Exaction, in
accordance with the City practice on a City-Wide basis.

1.82  "Project" means the mixed use develdpment project as described in
Recital B and Exhibit B and the Approvals,' together with Developer's rights and obligations
under this Agreement. | ‘

1.83  "Project Open Space and Streetscape Improvements" means the

privately owned, publicly accessible open space described in Exhibits C and C-1, including the

Joseph P. Mazzola Gardens and the privately owﬁed, publicly accessiblc mid-block open space.
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1.84 '"Project Site" has the meaning set forth in Recital A, and as more
particularly described in Exhibit A.

1.85 '"Project SUD" means Planning Code Section 249.] ] as adopted by
the Boafd in Ordinance No.I L1

1.86 "Pubiic Health and Safety Exception" has the.nlleaning .set forth in
Section 5.8.1. |

1.87  "Public Improvements" means the following improvements: (i) new
sidewalks and curbs on Brady, Colton, and 12th Streets, (ii) repaving of Stevenson Alley and
Colton Street adjacent to the open space improvements, and (iii) the improvements built under
the Open Space In-Kind Agreemenf.

1.88 "Required Open Space" haé the meaning given such term in Section 102
of the Planning Code.

1.89 "Residenﬁal Hotel Ordinance” means the Residenﬁal Hotel Unit
Conversion and Demolition Ordin;cmce, Chapter 41 et seq. of the Administrative Code.

1.90 "Residential Hotel Units" means the existing seventy-one (71) residential
hotel units in the Civic Center Hotel. ‘

191 "SFMTA" means the San Francisco Municipal Transportation Agenéy.

1.92  "SFPUC" means the San Francisco Public Utilities Commission.

1.93 "SFPUC Capacity Charges" means all water and sewer capacity and
connection fees and charges payable to the SFPUC, as and when due in accordance with the-
applicable City requirements.

1.94 "Subdivision Code" means the San Francisco Subdivision Code.
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1.95 "Subdivision Map Act" means the California Subdivision Map Act,
California Government Code § 66410 ef seq.

1.96 "Term" has the meaning set forth in Section 2.2.

1.97 "Third-Party Challenge" means any administrativé, legal or equitable
action or proceeding instituted by any party other than the City or Developer challenging the
validity or performance of any provision of this Agreement, the Project, the Approvals or Later
Approvals, the adoption or certification of the FEIR or other actions taken pursuant to CEQA, or
other approvals under Laws relating to the Project, any action taken by the City or Developer in
furtherance of this Agreement, or any combination thereof relating to the Project or any portion
thereof.

1.98 "Tramsfer," "Transferee" and "Transferred Property" have the

meanings set forth in Section 12.1, and in all events excludes (1) a transfer of ownership or
membership interests in Devksloper or any Transferee, (2) grants of easement or of occupancy
rights for existing or completed Buildings or other improvements (including, without limitation,
. space leases in Buildings), and (3) the placement of a Mortgage on the .Pr‘oject Site.
| 1.99 "Vested Elements" has the meaning set forth in Section 5.1;
1..100 "Workforce Agreement" means the Workforce Agreement attached
hereto as Exhibit I.
2. EFFECTIVE DATE; TERM
2.1 Effective Date. This Agreement shall take effect upon the later of (i) the
full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting

Ordinance is effective and operative ("Effective Date").
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2.2 Term. The term of this Agreement shall comfnence upon the Effective
Date and shall continue in full force and effect for fifteen (15) years thereafter unless extended or
earlier terminated as .provided herein ("Term"'); provided, however, that (i) thé Term shall be
extended for each day of a Litigation Extension and (ii) Developer shall hax./e the right to
terminate this Agreement with respect to' a legal parcel upon combletion of the Building within
that parcel and the Associated Cc;mmunity Beneﬁts for that Building, as set forth in Section 7.1. .
The term of any conditional use permit, planned unit development, any tentative Subdivision
Map, and any subsequent subdivision map shall be for the longer of (x) the Term (as it relates ‘to
the applicable parcel) or (y) the term otherwise allowed under 'the Subdivision Map Act orb
conditionai use/planned 4unit development approval, as applicable.

3.  GENERAL RIGHTS AND OBLIGATIONS

3.1 Development of the Project. Developer shall have the vested right to
develop the Project in accordanc;e with and subject to the provisions of this Agreement, and the
City shall consider and process all Later Approvals fqr development of the Project in accordance
with and subject to the provisions of this Agreement. The Parties acknowledge (i) that
Developer has obtained all Approvals from the City required to Commence Construction of the
Project, other than any required Later Approvals and (ii) that Dcveioper may proceed in
accordance with this Agreement with the construction and, upon completion, use and occupancy
of the Project as a matter of right, subject to the attainment of any required Later Approvals and
any Non-City Approvals.

3.2 Workforce. Developer shall require project sponsors, contractors,

consultants, subcontractors and subconsultants, as applicable, to undertake workforce
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o development activities in both the construction and end use phases of the Project in accordance
with the Workforce Agreement attached as Exhibit L.
4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS

TO DEVELOPER'S PERFORMANCE

4.1 Community Benefits Exceed 'Those Required by Existing Ordinances and

Regulations. The Parties acknowledge énd agfee that the development of the Project in
acéordance with this Agreement provides a number of public benefits to the City beyond those
achievable through existing Laws, including, but not limited fo, those set forth in this Article 4
(the "Community Benefits"). The Cify acknowledges and agrées that a number of the
Community Benefits would not be otherwise achievable without the express e;greeinent of
Developer under this Agreement. Developer acknowledges and agrees that, as a result of the
benefits to Develober under this Agreement, Developer has received good and valuable
consideration for its provision of the Communit& Benefits, and that the City would not be willing
to enter into this Agreement without the Cﬁmmunity Benefits. Payment or delivery of each of
the Community Benefits is tied to a specific Building as described in the Community Benefits
Linkages Schedule attached as Schedule 1 to this Agreement or as described elsewhere in this
Agreement (each, an “Associated Community Benefit”). Upon Developer’s Commencement of
Construction, the Associated Community Benefits tied to ’that Building shall survive the
expiration or termination of this Agreement to the date of completion of the Associated
Community Benefit. Time is of the essence with respect to the completion of the Associated

Community Benefits.

4.1.1 Community Benefits. Developer shall provide the following

Community Benefits (collectively, the "Community Benefit Programs"):
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() the Housing Program benefits as further described in

Exhibit D and Schedule 1; and

(b)  the Project Open Space and Streetscape Improvements,

including the Open Space In-Kind Agreement obligations, all as further described in Exhibits C

C-1 and C-2 and Schedule 1.

42 Conditions to Performance of Community Benefits.  Developer's

obligation to perform each Associated Community Benefit is expressly conditioned upon each
and all of the following conditions precedent:

A(.a) All Approvals for the applicable Building to which the
Associated Community Benefit is tied shall have been Finally Granted;

'(b)  Developer shall have obtained all Later Approvals
necessary to Commence Construction of the applicable Building to which the Associated
Coxﬁmunity Bepeﬁt is tied, and the same shall have been Finally Granted, except to the extent
that such Later Approvals have not been qbtained or Finally Granted due to the failure of
DeVeloﬁer to timely initiate and then diligently and in good faith i)ursue such Later Approvals.
Whenever this Agreement requires completion of an Associated Community Benefit at or before
completion of a Building, the City may withhold a certificate of opcupéncy, for that Building
untii tﬁe requﬁed Associated Community Benefit is completed or Developer has provided the
City with adéquatc security for completion of such Associated Community Benefit (e; g., a bond
or letter of credit) as approved by the Planning Director in his or her reasonable ciiscretion
(following consultation with the City Attorney). In determining the need for and reasonableness

of any such security, the Planning Director (in consultation with the City Attorney) shall
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consider any existing or proposed security, such as any bonds required under the Subdivision
Map Act; and
(c)  Developer shall have Commenced Construction of the

building to which the Associated Community Benefit applies.

4.3 No Additional CEQA. Review Required; Reliance on FEIR for Future

Discretionary Approvals. The Parties acknowledge that the FEIR prepared for the Pfoject

complies with CEQA. The Parties further acknowledge that (a) the FEIR contains a thorough
analysis df the Project and possible alternatives, (b) the Mitigation Measures have been adopted
to eliminate or reduce to an acceptable level certain adverse environmental impa'qfs of the
Project, and (c) the Board of SuberVisors adopted CEQA Findings, including a statement of
overriding considerations in connection with the Approvals, pursuant to CEQA Guidelines
| Section 15093, for those significant impacts that could not be mitigated to a less than significant
Jevel. Accordingly, the City does not intend to conduct any further enVironmeﬁtal review or
mitigation under CEQA for any aspect of %hé Project vested under this Agreement. The City
shall rely on the FEIR, to the greatest extent possible in accordance with applicable Laws, in all
future discretionary actions ré}ated to the Project; provided, however, that nothing shall prevent
or limit the discretion of the‘City to conduct additional eﬁvironmental review in connection with
any La;[er Approvals to the extent thét such additional environmental review is required by

" applicable Laws, including CEQA.

43.1 Compliance with CEQA Mifigation Measures. Developer shall
comply’ with all Mitigation Measures imposed as applicable to the Project except for any
Mitigation Measures that are expressly identified as the responsibility'of a different party or

entity. Without limiting the foregoing, Developer shall be responsible for the completion of all
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Mitigation Measures identified as the responsibility of the "owner" or the "project sponsor". The
Parties expressly acknowledge that the FEIR and the associated MMRP are intended to be used
in connection with each of the Later Approvals to the extent appropriate and permitted unde‘r.
applicable Law. Nothing in this Agreement shall limit the ability of the City to imposp
conditions on any new, discretionary permit resulting from Material Changes as such conditions
are determined by the City to be necessary to mitigate adverse' environmental impacts identified
through the CEQA process and associated with the Material Changes or otherwise to address
sign-iﬁc;ant environmental impacts as defined .by CEQA created by an approv;al or permit;
provided, however, any such conditions must be in accordance with applicable Law.

44 Nondiscrimination. In the performance of this Agreement, Developer

agrees not to discriminate against any employee, City employee working with Developer's
confractor or subcontractor, applicant for employment with such contractor or subcontractor, or
against any persoh seeking accommodations, advantages, facilities, priilileées, services, or
membership in all business, social, or other establisflments or organizations, on the basis of the
fact or perception of a person's race, color, creed, relfgion, national .origin, -ancestry, age, height,
weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability
or Acquired Immune Deficiency Syndfomé or HIV status (AIDS/HIV status), of association with
~ members of such protected classes, or in retaliation for opposition to discrimination against such
classes. |

4.5 City Cost Recovery.

4.5.1 Developer shall timely pay to the City all Impact Fees and

Exactions applicable to the Project or the Project Site as set forth in Section 5.7.
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452 Developer shall timely pay to the City all Processing Fees

. applicable to the processing or review of applications for the Approvals and Later Approvals.

4.5.3 Developer shall. pay to the City all City Costs incurred in
connection with the drafting and negotiation of this Agreement, defending the Approvals and
Later Approvals, and in processing and issuing any Later Approvals or administering this
Agreemenf (except for the cqsts that are covered by Processing Fees), Within sixty (60) days
following receipt of Aa writtén invoice complying with Section 4.5.4 from the City.

454 OEWD shall provide Developer on a quarterly basis (or such
alternative period as agreed to by the Parties) a reasonably detailed statement showing costs
incurred by OEWD, the City Agencies and the City Attorney's Office, including the hourly rates
for each City staff member at that time, the total number of hours spent by each City staff
member during the invoice period, any additional costs incurred By the City Agencies and a brief
non-confidential description of the work completed (provided, for the City Attorney's Office, the
billing statement will be revie%wed and approved by OEWD but the cover invoice forwarded to
Developer will not include a description of the work). OEWD will use reasonable efforts to
provide an accounting of time and costs ﬁoin the City Attorney's Office and each City Agency in
each invoice; provided, however, if OEWD is unable to provide an accounting from one or more
of such parties, then OEWD may send an-invoice to Developer that does not include the charges
of such party or parties without losing any right to include such charges in a future or
supplemental invoice but subject to the eighteen (18) month deadline set .forth below in this
Section 4.5.4. Developer's obligation to pay the City Costs shall survive the termination of this
Agreement. Developer shall have no obligation to reimburse the City for any City Cost that is

not invoiced to Developer within eighteen (18) months from the date the City Cost was incurred.
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The City will maintain records, in reasonable detail, with respect to any City Costs and upon
written request of Developer, and to the extent not confidential, shall make such records
available for inspection by‘Developér. -

4.5.5 TIfDeveloper in good faith disputes any portion of an invoice, then
within sixty (60) days-following receipt of the invoice Developer shall provide notice of the
amount disputed and the reason for the dispﬁte, and the Parties shall use good faith efforts to
reconcile the dispute as soon as practicable. Developer shall have no right to withhold the
disputed amount. If any disppte is not resolved within ninety (90) days following Developer's
notice to the City of the dispute, Developer may pursue all remedies at law or in equity to
recover the disputed amount.

4.6 Prevailing Wages. Developer agrees that all persons performing labor in

fhe construction of the Public. Improvements on the Project Site shall be paid not less than the
highest prevailing rate of wages for the labor éo performed coﬁsistent with the requirements of
Section 6.22(E) of the.Administrative Code, shall be subject to the same hours and working
" conditions, and shall receive the same benefits as in each case are providéd for similar work
performed in San Francisco, California, and Developer shall include this requirement in any
construction contract entered binto by Develo.per‘ for any such public improvementé. Upon
request, Developer and 4its contractors ‘will provide to ACity any workforce payroll rg:cords as
needed to confirm compliance with this Section. Without limiting the foregoing, Developer shall
comply with all applicable sfate law requireinents relating to the payment of prevailing wages.

4.7 Indemnification of City. Developer shall indemnify, reimburse, and hold

harmless the City and its officers, agents and employees (the "City Parties") from and, if

requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims
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("Losses") arising or re.sulting directly or indirectly from (i) any third party claim arising from a
Default by Developer under this Agreement, (ii) Developer's failure to comply with any

Approval, Later Approval or Non-City Approval, (iii) thé failufe of any improvements
| constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State |
Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury,
death, personal injury; or loss of or damage to property occurring on the Project Site (or the
public right of way adjacent to the Project Site) in connection with the construction by Developer
or i’;s agents or contractors of any improvements pursuant to the Approvals, Later App?ovals or
this Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Pal’ties;
(vi) any dispute betx;vgen Developer, its. contréctors or subcontractors felating to the construction
- of any part of thé-Project, aﬁd (vii) any dispute bétween Developer and any Transferee or any
subéequent owher of any of the Project Site relating to any assignment of this Agreement or the
~ obligations that run with the land, or any dispute between Devéloper and any Transferee or other
persoﬁ reléting to which party is responsible for performing certain' obligations under this
Agreement, each regardless of the negligence of and regardless of whethér liability without fault
is imposed or sought to be imposed on the City or any of the City Parties, except to the éxtent
that any of the foregoing indemnification obligations is void or otherwise unenforceable under
applicable Law, and except to the extent such Loss is.the result of the negligence or willful
misconduct of the City Parties. The foregoiﬁg indemﬁity shall include,_ without limitation,
reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims
against the City or the City Parties. All ir;demniﬁcations'set forth in this Agreement shall
survive the expiration or termination of this Agreement, to fhe extent such indemniﬁcatioﬁ

obligation arose from an event occurring before the expiration or termination of this Agreement.
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To the extent the indemniﬁcationé relate to Developer's obligations that survive the expiration or
termination of this Agreement, the ‘indemnifications shall survive for the term of the applicable
obligation plus four (4) years.
~ 5.. VESTING AND CITY OBLIGATIONS

5.1 Vested Rights. By the Approvals, the City has made a policy decision that
the Project, as described in and as may be modiﬁed in accordance with the Approvals, is in the
best interests of the City and promotes the public health, safety aﬁd welfare. Developer shall
have the vested right to develop the Project as. set forth in this‘ Agreement, including without
limitaﬁén with the following vested elements: the locations and numbers of Buildings proposed,
the land uses, height énd bulk limits, iﬁcluding the maximum density, intensity and gross square
footages, the per{nittcd uses, the provisions for open space, .Vehicular access, and parking,
(collecti\}ely, the "Vested Elerﬁents"; provided the Existing Uses on the Project Site shall also
be inéluded as Vested Elements). The Vested Elements are subject to and shall be governed by
. Applicable Laws. The expiration of any Building permit or Approval shall-not limit the Vested
Elements, and Dreveloper‘shalAl have the right to seek and obtain subsequent Building permits or
approvals, including Later Approvals, at any time during the Term, any.of which shall be
governed by Applicable Laws. Each Later Approval, once granted, shall be deeméd an Approval
for purposes of this'Section 5.1. o |

5.2 Existing Standards. The City shall process, consider, and review all Later

Appfovals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the
Municipal Code (including the Subdivisioh Code), and all other applicable City policies, rules

and regulations, as each of the foregoing is in effect on the Effective Date ("Existing
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Standards"), as the same may be amended or updated in accordance with permitted New City

Laws as set forth in Section 5.6, and (iii) this Agreement (collectively, "Applicable Laws").

5.3 Criteria for Later Approvals. Developer shall be responsible for obtaining

all required Later Approvals before the start of any construction. The City, in granting the
Approvals and vesting the Project through this Agreement, is limiting its future discretion with
respect to Later Approvals to the extent that they are cdnsistent with the Approvals and this
Agreement. The Cify shall not disapprove apblications for Later Approval based upon an item or
element that is consistent with the Approvals, and shall consider all such applications in
" accordance with its customary practices (subject to the reciuiremeﬁts of this Agreement). The
City may subject a Léter Apprdval to any condition that is necessary to bring the Later Approval
into compliance with Applicable Laws. For any part of a Later Approval request that has not
been previously reviewed or considered by the applicablé City Agency (such as additional details
or plans), the City Agency shall exercise its discretion consistent with the Planning Code and the
- Approvals and otherwise in accordance with the City’s customary practice. Nothing in this
Agreement shall preclude the City from applying New City Laws for any development not
Within the definition of the “Project” under this Agreement.

5.4 Strict Building Code Compliance. NoﬁNithstanding anything in this

Agreemen;c fo the contrary, when considering any application for a Later Approval, the City or
the applicable City Agency shall apply the applicablev provisions, requirements, rules, or
regulations that are cohtained in the San Francisco Building Codes, including the Public Works
Code (which includes the Stormwater Management Ordinance), Subdi’vision Code, Mechanical
Code, Electrical Code, Green Building Code, Housing Code; Plumbing Code, Fire Code, or other

uniform construction codes applicable on a City-Wide basis.
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5.5 Denial of a Later Approval. If the City denies any application for a Later
Approval that implements a Building that is part of the Project, the City must specify in writing
the reasons for such denial and shall suggest modiﬁcati;)ns required for approval of the
application. Any such specified modifications shall be consistent with Api)licable Laws, and
City staff shall approve the application if it is subsequently resubmitted for City review and
corrects or mitigates, to the City's reasdnablé satisfaction, the stated reasons for the earlier denial
in a manner that is copsistent and compliant with Applicable Laws and does not include new or
' additional information or materials that give the City a reason to object to the application under
the standards set forth in this Agreement.
5.6 Nev;' City Laws. All future changes to Existing Standards and any otﬁer
Laws, plans or policies adopted by the City or adopted by voter initiative after the F;ffective Date
("New City Laws") shall apply to the Project and the Project Site except to the extent they
conflict with this Agréqment or the terms and conditions of the Approvals. In the event of such a
conflict, the terms of this Agreement and the Approyals shall prevail; subject to the terms of
Section 5.8.
5.6.1 New City Laws shall be deemed to conflict with this Agreement
and the Approvals if they: |
(a) limif or reduce the dénsity or intensity of the Project, or any
part thereof, or otherwise require any reduction in the square fdotage or IIUIanI: of proposed
Buildings or change the location of propbsed Buildings or change or reduce other improvements

from that permitted under the Approvals;
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(b)  limit or reduce the height or bulk of the Project, or any part
thereof, or otherwise require any reduction in the height or bulk of individual Buildingé or other
improvements that are part of the Project under the Approvals;

© limit, reduce or change the location of vehicular access,
parking or loading from that permitted under the Approvals;

(d  limit any land uses for the Project from that permitted '
under the Approvals or the Existing Uses;

(¢)  change or limit the Approvals or Existing Uses;

® materially delay, limit or cdntrol the .rate,' timing, phasing,
or sequencing of the Project, including the demolition of existing buildings at the Project Site,
expept as expressly set forth in this Agreement; .

(2)  require the issuance of permits or approvals by the City
other than those required under the Existing Standards, except for permits or approvals required
on a City-Wide bésis, tha‘; relate to the construction of impfovements, and that do not prevent
construction of the Project as intended by this Agreement;

(h) limit or control. the availability of public utilities, services
~or facilities, or any privileges or rights to public utilities, services, or facilities for the Project;

® materially and adversely limit the processing or procuring
of applications and approvals of Later Approvals that are consistent with Approvals;

| ® increase the percentage of required affordable or BMR
Units, change the AMI percentage levels for the affordable housing pricing or income eligibility,
change the requirements regarding unit size or unit type, or increase the arnouﬁt or change the

configuration of required open space; or
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(k)  impose new or modified Impact Fees and Exactions on the
. Project (as is expressly prohibited in Section 5.7.2).

5.6.2 Developer shall have the right, from time to time and at any time,
to file subdivision map applications (including phased final map applications and development-
specific condominium map or plan applications) with reepect to sofne er all of the Project Site,
and shall subdivide the Project Site to create separate parcels for the CCH Property and the
Colfon Street Parcel before starting construction of the Project as shown generally in Exhibit B.
The specific boundaries of parcels shall be set by Developer and approved by the City during the
subdivision process. Nothing in this Agreement shall authorize Developer to subdivide or use
any of the Project Site for purposes of sale, lease or fﬁancing in any menner that conflicts with
the Subdivision Map Act or with the Subdivision Code. Nothing in this Agreemeﬁt shall prevent
the City from enacting or adqpting changes in the methods vand procedures for processing
subdivisien and parcel maps so long as such changes do not conflict with the provisjons of this
Agreement or with the Approvals. Developer shall cause any Mortgagee to provide its
authorized signature on any final subdivision map with respect to the Project, which shall include
consent and acknowledgement of the BMR units and Affordable Supportive Housing Units
.requirements, with specified AMI levels, for the life of the Project, in accordance with this
Agreement.

5.7 Fees and Exactions.

5.7.1 Generally. The Project shall only be subject to the Processing Fees

and Impact Fees and Exactions as set forth in this Section 5.7, and the City shall not impose any

new Processing Fees or Impact Fees and Exactions on the development of the Project or impose

new conditions or requirements for the right to develop the Project (including required
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.contributions' of land, public amenities or services) except as set forth in this Agréement. The
Parties acknowledge that the provisions contained in this Section 5.7 are intended to implement
the intent of the Parties that Developer have the right to devciop the Project pursuant to specified
and known criteria and rules, and that the City receive the benefits which will be conferred as a
result of such development without abridging the right of the City fo act in accordance with its
powers, duties and obligations, except as speciﬁcally provided in this Agreement.

5.72 Impact Fees and Fxactions. During the Term, as extended by the

Litigation Extension (if any), no Impact Fees and Exactions shall apply to the Project or

components thereof except for (i) those Impact Fees and Exactions specifically set forth on

Schedule 1 and Exhibits C and D, (ii) the SFPUC Capacity Charges, and (iii) New City Laws

that do not conflict with this Agreement as set forth in Section 5.6, and (iv) as expressly set forth

below in this Section. The Impact Fécs and Exactions and SFPUC Capacity Charges shall be
calculated and defermined at the ﬁme ‘payable in accordance with the City requirements on that
date, and the parties acknowledge and agree that the Impact Fees and Exactioné shall be subject
to the Planning Department's final confirmation once the applicable final land uses and Gross
Floor Area are determined. Accordingly, Developer shall be subject to any increase or decrease
in the fee amount payable anci any changes in methodology of calculation (e.g., use of a different
~ index to calculate annual increases)vbut lell not be subject to any new types of Impact Fees ard
Exactions or modification to existing Impact Fees and Exactions after the Effective Date except
as described in Section 5.6 and this Section. Developer ﬂagree.:s that any new impact fee or
exaction enacted after the Effective Date that (i) is of City-wide applicability or is applicable to |
thg entire the Market & Octavia Area Plan area (e.g., applies to all retail development in the City

or only retail development within the boundaries of the entire Market & Octavia Area Plan), (ii)
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does not pertain to affordable housing, open space or community improvements (for which thisv
Agreement reflects the required Developer contributions), and (iii) would otherwise apply to the
Project, shall apply to the Project or the applicable portién thereof. Notwithstanding the
foregoing, City and Developer acknowledge that, as of the date of this Agreement, the City
intendé to enact a new plan area known as the “Hub”, the boundaries of which would include the
Project Site, and that such Hub plan area may provide height increases or other opportunities for
more dense develbpment in return for higher affordability requherﬁents and other impact fees.
City and Developer agree that the Project shall not be subject to any Hub blan area controls,
including affbrdability requirements, and any new Hub plan area Impact Feesvand Exactions, so
long as the Project is developed substantially in accordance with the terms and provisions of this
Agreement, as opposed to being developed pursuant to the controls of the Hub plan if and when
such plan is enacted.

5.7.3 Processing Fees. Developer shall pay all Processing Fees in effect,
on a City-wide' basis, at the time that Developer applies for a Later Approval for which such
Processing Fee is payable; in connection with the applicable part of the Project.

5.8 Changes in Federal or State Laws.

5.8.1 City's Exceptions.  Notwithstanding any provision in - this

Agreement to the contrary, each City Agency having jurisdiction over the Project shall exercise
its discretion under this Agreement in a manher that is cqnsistent with the public health and
safety and shall at all times retain its respective authority to take any action that is necessary to
protect the physical health and safety of the public (the "Public Health and Safety Exception")
or reasonably calculated and narrowly drawn to comply With applicable changes in Federal or

State Law affecting the physical environment (the "Federal or State Law Exception"),
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including the authority to condition or deny a Latér Approval or to adopt a new Law applicable
to the Project so.long as such condition or denial or ne§v regulation (i)(a) is limited solely to
addressing a spéciﬁc and identifiable issue in each case fequired Fo protect the physical health
: and safefy of the public, or (b) is required to comply witﬁ a Federal or State Law and in each
cas’e' not for independent discretionary policy reasons that are inconsistent with the Approvals or
this Agreement and (ii) is applicable on ;1 City—Wide basis to ’d'le~ same or similarly situated uses
and applied in an equitable and non-discriminatory manner. Devéloper retains the right to
dispute any City reliance on the Public Health and Safety Exception or the Federal or State Law

Exception.

5.8.2 Changes in Federal or State Laws. If Federal or Staté Laws issued,
enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted
after the Effective Date have gone into effect and (i) preclude or prevent compliance with one or
more provisioﬁs of the Approvals or this Agreement, or (ii) materially énd adversely .affect
Deveioper’s or the City's rights, benefits or obligations under this Agreement, then such
: provisioﬁs of this Agreement shall be modified or suspended as may be necessary to comply
with such Federal or Stafe' Law. In such event, this Agreement silall be modified oﬁly to the
extent necessary or required to comply with such Law, subject to the provisions of Section 5.8.4,
as applicable.

5.8.3  Changes to Development Agreement Statute. This Agreement has

been entered into in reliance upon the provisions of the Development Agreement Statute. No
amendment of or addition to the Development Agreement Statute which would affect the
interpretation- or enforceability of this Agreement or increase the obligations or diminish the

development rights of Developer hereunder, or increase the obligations or diminish the benefits
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to the City hereunder shall be applicable to this Agreement unless such amendment or addition is
specifically required by Law or is mandated by a court of competent jurisdiction. If such
amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

5.84 Effect on Agreement. If any of the modifications, amendments or

additions described in this Section 5.8 would materially and adversely affect the construction,

development, use, operation, or occupancy of the Project as cumrently contemplated by the -
Approvals, or any material portion thereof, suéh that the Project, Ao'r the ai)plicable portion

thereof, becomes economically infeasible (a "Law Adverse to Developer"), then Developer -
shall notify the City and propose amendments or solutions that would maintain the benefit of the
bargain (that is this Agreement) for both Parties. If any of the modifications, amendments or
additions described in Section 5.8 would materially an& adversely affect or 1ﬁnit the Community
Benefits (a "Law Adverse to the City"), then the City shall notify Developer and propose
amendments or golutions that would maintéin the benefit of the bargain (that is this Agreement)

for both Parties. Upon receipt of a notice under this Section 5.8.4, the Parties agree to meet and

“confer in good faith for a period of not less than ninety (90) days in an attempt to resolve the
issue. If the Parties cannot résolve the issue in ninety (90) days or such longer period as may be
agreed to by the Parties, then the Parties shaﬂ mutually select a mediator at JAMS in San
Francisco for nonbinding mediation for a period of not less than thirty (30) days. If the Parties
remain unable to resqlve the issue following such mediation, then either party shall have the right
to seek available remedies at law or in equity to maintain the benefit of the bargain or
alternatively to seek termination of this Agreement if the benefit of the bargain cannot be

maintained in light of the Law Adverse to Developer or Law Adverse to the City.
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5.9 No Action to Impede Approvals. Except and only as required under

Section 5.8 the City shall take no action under this Agreement nor impose any condition on the
Project that would conflict with this Agreement or the Approvals. An action taken or condition
imposed shall be deemed to be in conflict with this Agreement or the Approvals if sﬁch actions
or conditions result in the occurrence of one or more of the circumstances identified in

Section 5.6.1.

5.10Estoppel Certificates. Developer may, at any time, and from time to time,
deliver notice to the Planning Director requesting that the Planning Director certify to Developer,
a potential Transferee, or a potential lender to Developer, in writing that to the best of the
Planning Director's knowledge: (i) this Agf;:emcnt is in full force and effect andi a binding
obligation of the Parties; (ii) this Agreement has not been amended or modified, aﬁd if so
amended or médiﬁed, identifying thé amendments or modifications and stating their date and
froviding ;1 copy or referring to the recording information; (iii) Developer is not in Default in the
pérformance of its obligations under this Agreement, or if 1n Default, ‘to describe therein the
‘nature and amount of any such Defaults; and (iv) the findings of thf: City with respect to the most
recent annual regfiew perfofmed pursuant to Section 8. The Planning Diréctor, acting on behalf
of the City, shall execute and return such certificate within forty-five (45) days following receipt

of the request.

5.11Existing, Continuing Uses and Interim Uses. The Parties acknowledge
that the Existing Uses are lawfully authorized uses aﬂd may continue as such uses may be
modiﬁed by the Project, provided that any modification thereof not a component of or
coﬁtemplated by the Project is subject to Planning Code Section 178 and the applicable

provisions of Section 5. Developer may install interim or temporary uses on the Project Site,
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which uses muét be consistent with those uses allowed under the l;roject's zoning and the Project
SUD. A
5.12Taxes. Nothing in this Agreement limits the City's ability to impose new
or-increased taxes or special assessxhents, or any equivalent or substitute tax or assessment,
providéd (i) the City shall not institute, on its .own initiative, proceedings for any new or
increased special tax or special assessment for a la.nd—secured ﬁnanéing district (including the
special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§
53311 et seq.) but not including business improvement districts or commuﬁity benefit districts
formed by a vote of the affected property owners) that includes the Pfoject Site unless the new
district is City-Wide or Developer gives its prior written consent to or requeéts such proceedings,
and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without
limitation, any tax or assessment targeted solely at all or any part of the Project Sife. Nothing in
the foregoing prevents-the City from imposing any tax or assessment against the Project Site, or
any pbrtion thereof, that is enacted in accordance With Law and applies to all similarly-situated
- property on a City-Wide basis.
6. NO DEVELOPMENT OBLIGATION
There is no requirement under this Agreement that Developer initiate or compléte
development of the Project, or any portion thereof. There is also no requﬁement that
development be initiated or completed ‘within any period of time or in any particular order,
subject to | the requirement to complete Associated Community Benefits for each Building
corhmenced by Developer a‘s set forth in Section 4.1. The developinent of the Project is subject
to numerous factors that are not within the control of Developer or the City, such as availability

of financing, interest rates, access to capital, and similar factors. Except as expressly required by
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this Agreement, the City ;cknowledges that Developer may develop the Project in such order
and a’; such rate and times. as Developer deems appropriate within the exerc;ise of its sole and
subjective business judgment. In Pardee.Construction Co. v. City of Camarillo, 37 Cai.3(i 465
(1984), the California Supreme Court ruled that the failure of the partiés therein to provide for
the timing of development resulted in a later adopted initiative restricting the timing of
development and controlling the parties’ agreement. It is the intent of the Parties to avoid such a
‘result by acknowledging and providing for the timing of development of the Project in the
manner set forth herein. The City acknowledgés that such a right is consistent with the intent,
purpose and understanding of the Parties to this Agreement, and that without ‘such a right, -
Developer’s development of the Project would be équect to the uncertainties sought to be .
avoided by the Development Agreement Statute, Chapter.S 6 and this Agreement.

7. MUTUAL OBLIGATIONS

7.1 Notice of Completion, Revocation or Termination. Within thirty (3 0) days
after .any early revocation or tefmination of this Agreement (as to all or any part of the Project
: Site), the Parties agree to execute a written statement acknowledging such revoéation or
termination, signed by the appropriate agents of the City and Developer, and record such
instrument in the Official Records. In addition, within thirty (30) days after Developer's request,
‘ when each Building and all of the Associated Community Benefits tied to that Building have
also been completed, the City and Developer silall execute and record a notice of completion in
the form attached as Exhibit G-for the applicable property.

7.2 General Cooperation; Agreement to Cooperate. The Parties agree to

cooperate with one another to expeditiously implement the Project in accordance with the

Approvals, any Later Approvals and this Agreement, and to undertake and complete all actions
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or proceedings reasonably necessary or appropriate to ensure that the objectives of this
Agreement, the Approvals and any Later Approvals are implemented. Except for ordinary
administrative costs of the City, hothing in this Agreement obligates the City to spend any sums
of money or inqur aﬁy costs ofher than City Costs or costs that Developer reimburses through the
payment of Processing Fees. The Parties agree that the Planning Department will act as the
City's lead agency to facilitate coordinated City review of applications for the Project.

7.2.1 Developer shall assist and cooperaté with the City at Developer's
own expense in connection with any Third-Party Challenge. The City Attomey's Office may use
its ov;'n legal staff or outside counsel in connection with defense of the Third-Party Challénge, ét
the City Attorney's sole discretion. Developer shall reimburse the City for its actual costs in’
defense of the action or proceeding, including but not limited to the time and expenses of the
City Attorney's Office (at the non-discounted rates then charged by the City Attorney's Office)
and any consultants; provided, however, Developer shall have the right to monthly invoices for
all such costs. »

7.2.2 " To the extent that any such action or proceeding challenges or a
judgment is entered limiting ]jeveloper's' ;ight to proccgd with the Project or any Ihaterial portion
thereof under this Agreement (whether the Project commenced or not), including the City's
actions taken pursuant to CEQA, Developer may elect to terminate this Agreement. Upon any
such termination (or, upon the enfry of a judgment terminating this Agreerﬁent,'if earliér), the
City and Developer shall jointly seek to have the Third—Party Challenge dismissed and

.Developer shall have no obligation to reimburse City defense costs that are incurred after the
dismissal (other than, in the case of a partial termination by Developer, ahy defense costs with |

respect to the remaining portions of the Project). Notwithstanding the foregoing, if Developer
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conveys or transfers some but not all of the Project, or a pa.t;ty takes title to Foreclosed Property
constituting only a portion of the Project, and, therefore, there is more than one party that
assumes obligations of "Developer" under this Agreement, then only the Party holding the
interest in such portioh of the Project shall havg: the right to terminate this Agreement as to such
portion of the Project (and only as to such portion), and no tenﬁination of this Agreement by
such Partyv as to such Party's portion of the Project shall effect a termination of this Agreement as
to-any other portion of the Project.

7.2.3 The filing of any Third Party Challengc shall not delay or stop the
development, processing or construction of ;che Project or the issuance of Later Approvéls unless
the third party obtains a court order preventing the activity. |

7.3 Good Faith and Fair Dealing. The Parties shall cooperate with each other

and act in good faith in complying with the provisions of this Agreement and implementing the
Approvals and any Later Approvals.

7.4 Other Necessary Acts. Each Party shall use good faith efforts to take such

further actions as may be reasonably necessary to carry out this Agreement, the Approvals and
.any Later Approvals, in accordance with the terms of this Agreement (and subject to all
applicablé Laws) in order to provide and secure to each Party the full and complete enjoyment of
its rights and privileges hereunder. |

8. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE

8.1 Annual Review. Pursuant to Section 65865.1 of the Development

Agreement Statute and Section 56.17 of the Administrative Code (as of the Efféctiv’e Date), at
the ‘beginning of the second week of each January following final adoption of this Agreement

and for so long as the Agreement is in effect (the "Annual Review Date"), the Planning Director
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shall commence a review to ascertain whether Developer has, in good faith, complied with the
Agreement. The failure to commence such review in January shall not waive the Planning
Director;s right to do so later in the ‘calendar year. The Planning Director may elect to forego an
annual review if no significant construction work occurred on the Project Site during that year, or

if such review is otherwise not deemed necessary.

8.2 Review Procedure. In conducting the required initial and annual reviews
of Developer's compliance with this Agreement, the Planning Director shall follow the process

set forth in this Section 8.2.

8.2.1 Required Information from Developer. Within sixty (60) days
following request by the Planning Director, Developer shall provide a letter to the Planning
Director explaining, with appropriate backup decumentatiorl, Developer’s compliance with this.
Agreement for the preceding calendar year, including, but not limited to, compliance with the
requirements regarding Community Benefits. The burden of proof, by substan’eial evidence, of
compliahce is upon Developer. "The Planning Director shall post a copy of Developer’s
submittals on the Planning Department’s website.

8.2.2 City Report. Within sixty (60) days after Developer submits such
letter, the Planning Director shall review the information submitted by Developer and all other
available evidence regarding Developer's compliance with this Agreement, and shall consuit
Witi’l applicable City Agencies as appropriate. All such available evidence, including final staff
reports, shall, upon receipt by the City, be made available as soon as possible to Developer. The
Planning Director shall notify Developer in writing whether Developer has complied with the

terms of this Agreement (the "City Report"), and post the City Report on the Planning

~ Department’s website.  If the Planning Director finds Developer .not in compliance with this
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Agreement, then the City may pursue available rights and remedies in accordance with this
Agreement and Chapter 56. The City's failure to initiate or to timely complete the annual review
shall not be a Default and shall not be deemed to‘be a waiver of the right to do so at a later date.
All costs incurred by the City under this Section shall be inclﬁded in the City Costs.

8.2.3 Effect on Transferees. If Devéloper has effected a Transfer so that

its interest in the Project Site has been divided between Developer and Transferees or between or
among Transferees, thén the annual review hereunder shall be conducted separately w.ith J;espect'
to Developer and each Transferee, and if appealed, the Planning Commission and-Board of
Supervisors shall make its determinations and take its action separately with respect to
’Develéper aﬂd each Transferee, as applicable, pursuanf to Administrative Code Chapter 56. If
the Board of Supervisors terminates, modifies or takes such other actions as may be specified in
Administrative Code Chapter 56 and this Agreement in connection with a determination that
Developer or a Transferee has not corriplﬁed with the terms and conditions of this Agreement,
such action by the Planning Director, Planning Commission, or Board of Supervisors shall be
effective only as to the Party to whom the determination is made and the portions of the Project
Site in which such Party has an interest..
8.2.4 Default. The rights and powers of the City under this Séction 8.2
" are in addition to, and shall not limit, the rights of the City to terminate or take oﬂme;* action under
this Agreement on account of the commission by Developer of a Default.
9. ENFORCEMENT OF AGREEMENT; DEFAUET; REMEDIES
9.1 Enforcement. As of the date of this Agreement, the only Parties to this

Agreement are the City and Developer.. Except as expressly set forth in this Agreement (for
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successors, Transferees and Mortgagees), this Agreement is not intended, and shall not be
construed, to benefit or be enforceable by any other person or entity whatsoever.

9.2 Meet and Confer Process.” Before sending a notice of default in

accordance with Section 9.3, the Party which may assert that the other Party has féiled to

perform or fulfill its obligations under this Agreement shall first attempt to meet and confer .with ’
the other Party to discuss the alieged failure and shall permit such Pérty a reasonable period, but
not less than ten (10) days, to respond to or cure such alleged failure; p;'ovided, however, the
meet and confer ﬁrocess shall not be required (i) for any failure to pay amounts due and owing
under this Agreement, or (ii) if a delay in seﬁding a notice pursuant to Section 9.3 Woﬁld impair,
prejudice or otherwise adversely affect a Party or its rights under this Agreement. The Party
asserting such failure shall request that such meeting and conference occur within three (3)
business days following the request and if; despite the good faith efforts of the requesting Party,
such meeting has not occurred within seven (7) business days of such request, then such Party
shall be deemed to have satisfied the requirements of this Section and may proceed in
accordance with the issuance of a notice of defaulf under Section 9.3.

9.3 Default. The following shall constitute a "Default" under this Agreement:
(i) the failuré to make any payment within sixty (60) days following notice that such payment
‘was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any
other material term, provision, obligation, or covenant of this Agreement and the continuation of
such failure for a pefiod of sixty (60) days fpllowiﬁg notice and demand for compliance.
Notwithstanding the foregoing, if a failure can be curea but the cure cannot reasonably be
completed within sixty (60) days, then it ghall not be considered a Default if a cure is

commenced within said 60-day period and diligently prosecuted to completion thereafter. Any
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notice of default given by a Party shall specify the nature of fhe 'alleged failure and,v where
appropriate, the manner in which said failure satisfactorily may be cured (if at all).
Notwithstanding any other provision in this Agreement to the éontrary, if Develbper conveys or
transfers some but not all of the Project or a party takes title to Foreqlosed Property constituting
only a portion of the Project, and, therefore there is more than one Party that assumes obiigations
o.f "Developer" under this Agreement, there shall be no cross-default between the separate
Parties that assumed Developer obligations. Accordingly, a default by one "Developer" shall not
be a Default by any other "Developef" that owns or controls a different portion of the Project
Site.

9.4 Remedies.

9.4.1 Specific Performance. Subject to, and as limited by, the provisions

of Sections 9.4.3, 9.4.4, and 9.5, in the event of a Default, the remedies available to a Party shall

include specific performance of this Agreement in addition to any other remedy available at law
or in equity.

9.4.2 Termination. Subject to the limitation set forth in Section 9.4.4, in

the évent of a Default, the non—defaulting Party may elect to terminate this Agreement by
sending a notice of termination to the other Party, which notice of .termination shall state the
Default. Any such termination shall be effective upon the date set forth in the notice .of
termination, which shall in no event be earlier than sixty (60) days following deli\;ery of the

notice. Consistent with Sections 9.3 and 12.3, there are no cross-defaults under this Agreement,

and therefore if there is more than one “Developer” (as it relates to different parts of the Project
Site), then any termination of this 'Agreement. for Default will be limited to the Developer that

sent or received the termination notice.
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9.4.3 Limited Damages. The Parties have determined that except as set

* forth in this Section 9.4.3 (1) monetary damages are genperally inappropriate, (ii) it would be
extremely difficult and impractical to fix or determine the actual damages‘suffered by 2 Party as
| a result of a Default hereunder, and (iii) equitable remedi;:s and remedies at law, ﬂot including
damages but including specific performance and termination, are parﬁcularly appropriate
remedies for enforcement of this Agreement. Consequently, Developer agrees that the City shall
not be liable to Developer for damages under this Agreement, and the City agrees tﬁat Developer
sﬁall not be liable to the City for dﬁnages under this Agreement, and each covenants not to sue
fhe other for or claimvany damages under this Agreement and expressly waives its right to
recover damages under this Agreement, except as follows: (1) eithcr Party shall have the right to
recover actual damages only (and not consequential, punitive or special damaées, each of which
is hereby expressly waived) for a Party's failure to pay sums to the other Party as and when due
under this Agreement, (2) the City shall have the Aright to recover actual damages for Developer's -
failure to make any payment due under any indemnity in this Agreément, (3) to the extent a court
of competent jurisdiction determines that specific performance is ndt an available remedy with
respect to an unperformed Associated Community Benefit, the C1ty shéll have the right to
monetary damages equal to the costs that the City incurs or will incur to complete the Associated
Community Benefit as determined by the court, (4) eitﬁer Party shall have the right to recover
reasonable attorneys' fees and costs as set forth in Section 9.6, and (5) the City shall have the
right to administrative penalties or liquidated damages if and only td the extent expressly stated
in an Exhibit to this Agreement or in the épplicable poﬁion of the San Francisco Municipal Code
incorporated into this Agreement. For purposes of the foregoing, "actual damages" means the

actual amount of the sum due and owing under this Agreement, with interest as provided by
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Law, together with such judgment collection activities as may be ordered by the judgment, and
no additional sums.

9.4.4 City Processing/Certificates of Occupancy. The City shall not be

required to process any requests for approvél or take other actions under this Agreement during
any period in which payments due the C1ty from Developer are past due; provided, however, if
Developer has conveyed or transferred some but not all of the Project or a party takes title to
Foreclosed Property constituting only a portion, of the Project, and, therefore, there is more than
one party that assumes obligations of "Developer" .upder this Agreement, then the City shall
continue to process requests and take otﬁer actions as to the other portions of the Project so long
as the applicable Developer as to those portions is current on payments due the City. Thé City
shall have the right to withhold a final certificate éf occupancy for a Building until all of the
Associated Community Benefits tied to that Building have. been completeci. For a Building to be
deemed completed Developer shall have completed all of the stréetscape and open space

improvements described in Exhibit B, or a Later Approval, for that Building; provided, if the

City issues a final certificate of occupancy before such items are cofnpleted, then Developer shall
promptly complete such items following issuance.

9.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist

upon the strict or timely performance of any of the provisions of this Agreement by the other

Party, irrespective of the length of time for which such failure continues, shall not constitute a

waiver of such Party's right to demand strict compliance by such other Party in the future. No

‘waiver by a Party of any condition or failure of performance, including a Default, shall be

effective or binding upon such Party unless made in writing by such Party, and no such waiver

shall be implied from any omission by a Party to take any action with respect to such failure. No
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express written waiver shall affect any other condition, action or inaction, or cover any other
period of time, other than any condition, action or inaction and/or period of time specified in
such express waiver. One or more written waivers under any provision of this Agreement shall 4
not be deemed to be a waiver of any subéequent bondition, action or imaction, and the
performance of the same or any other term or provision contained in this Agreement. Nothing in
this Agreement shall limit or waive ény other right or remedy available to a Party to seek
injunctive pelief or other expedited judicial and/or admiﬁisﬁative relief to prevent irreparable
ham. |
9.6 Attorneys' Fees. Should legal action be .brought by either Party against the
other for a Default under this Agreemént or to enforce any prdvisibn hereiﬁ, the prevailing Party
in such action shall be entitled to recover its reasonable attorneys' fees and costs. For purposes
-of this Agreement, "reasonable attorneys' fees ahd costs" means the reasonable fees and
expenses of counsel to the Party, which may includé!printing, duplicating and other expenses, air
freight charges, hiring of experts and consultants, and fees billed for law clerks, paralegals,
librarians, and others not admitted to the bar but performing services under the supervision of an
attorney.. The term "reasonable attorneys' fees and costs" shall also include, without
limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation,
arbitrations, and bankruptcy proceedings, and whether or not any action is brdught with respect
to the mattef for which such fees and costs were incurred. For the purposes of this Agreement,
the reasonable fees of attorneys of City Attornéj’s Office shall be based on the fees regularly
charged by private attorneys with the equivalent number of years of experience in the subject

matter area of the Law for which the City Attorney's Office's services were rendered who
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practice in the City of San Francisco in law firms with approximately the same number of
attorneys as employed by the Office of the City Attorney.
10. FINANCING; RIGHTS OF MORTGAGEES

10.1 Developer’s Right to Mortgage. Nothing in this Agreément limits the

 right of Developer to mortgage or otherwiée encumber all or .any portion of the Project Site, or
Developer's interest in the ground lease, for the benefit of any Mortgagee as security for one 6r
more loans. Developer represents that, as of the Effective Date, there are no Mortgages on the
Project Site other than the Ground Leases.

10.2Mortgagee Not Obligated to Construct. Notwithstanding any of the

provisions of this Agreement (except as set forth in this Sectipn and Section 10.5), a Mortgagee,
including any Mortgagee who obtains title to the Project Site or any part thereof as a result of
- foreclosure proceedings, or conveyance or other action in li’eu thereof, termination of any ground
lease (including reversion of the fee interest to the ground lessor follow such termination), or
other remedial action (including ground lease temmation), shall in no way be obligéted by the
provisions~.of this Agreement to construct or complete thé Project or any part thereof or to
guarantee such construction or completion. The foregoing provisions shall not be applicable to
any party who, after a foreclosure, conveyance or other action in lieu thereof, or other remedial
action (including ground lease termination), obtains title to some or éll of the Project Sit;a from or
through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee
itself, on which certain Associated Community Beneﬁté must be completed as set forth in
Section 4.1. Nothing in this Section or any other Section or provision of this 'Agreement shall be
deemed or construed to permit or authorizé any Mortgagee ér any other person'or entity to

devote the Project Site or any part thereof to any uses other than'uses', consistent with this
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Agreement and the Approvals, and nothing in this Section shall be deemed to givé any
‘Mortgagee or any other person or entity the right to construct any improvements under this
Agreerr;ent '(other than as set forth above for required Cbmmunity Benefits or as needed to.
conserve or protect improvements or construction already made) unless or until such person or
entity assumes Developer’s obligations under this Agreement.

10.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.

Whenever the City shall deliver any notice or demaﬁd to the Developer with respect to any
breach or default by the Developer in its obligations under this Agreement, the City shall at the
same time forward a copy of such notice or demand to each- Mortgagee having a Mortgage on the
real property which is the subject of the bfeach or default who has previously made a written
request to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in
such notice. In addition, if such breach or default remains uncured for the period permitted with
respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such
breach or default to each such Mortgagee at éuch applicable address. A délay or failure by the
City to provide such notice requiréd by this Section shall extend for the number of days ﬁntil ‘
notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of
the California Civil Code, the City requesté that a copy of any notice of defaulf and a copy of anyi
notice of sale under any Moﬁgage be mailed to the City at the address for notices under this
Agreement. Any Mortgggee relying on the protections set forth in this Article 10 shall send to

the City a copy of any notice of default and notice of sale.

10.4Mortgagee's Option to Cure Defaults. After receiving any notice of failure

to cure referred to in Section 10.3, each Mortgagee shall have the right, at its option, to

commence within the same period as the Developer to remedy or cause to be remedied any
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Default, plus an additional period of: (a) thirty (30) days to cure a monetary Default; and (b)
sixty (60) days to cure a non-monetary event of default which is susceptible of cure by the
Mortgagee without obtaining title to the applicable property. If an event of default is not cured
within the applicable cure peﬁod, the City nonetheless shall refrain from exercising-any of its
remedies with respect to the event of default if, within the Mortgagee's applicable cure period:
(i) the Mortgagee notifies the City that it iintend‘s to proceed with due diligence to foreclose the
Mortgage, terminate fhe ground lease or otherwise obtain title to the subject property; and (ii) the
Mortgagee commences foreclosure proceedings within sixty (60) days after giving such notice,
and thereafter diligently pursues such foreclosure to completion or, in the case of a ground lease,
terminates the ground lease within sixty (60) dayé after giving such notice; and (iii) aﬁér
obtaining title or terminating the ground lease, the Mortgagee diligenﬁy proceeds to cure those
events of default: (A) Which are required to be cured by the Mortgagee and are susceptible of
cure by the Mortgagee, and (B) of which the Mortgagee has been given notice by the City. Any
such Mortgzigee or Transferee of a Mortgagee who shall properly complete the improvements
relating to the Project Site or applicable part thereof shall be entitled, upon written request made
to the Agency, to a Certificate of Completion. |

- 10.5 Mortgagee's Obligations with Respect to the Property. Notwithstanding

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other
Jiabilities under this Agreement unless and until it acquires title by any method to all or some
portion of the Project Site (referred to hereafter as "Foreclosed Property"). A Moftgagee that,
by foreclosure under a Morfgage or by termination of a ground lease (including reversion of the
fee interest to the ground lessor following such termination), acquires title to any Foreclosed

Property shall take title subject to all of the terms and conditions of this Agreement, to the extent
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applicable to the Foreclosed Property, including any claims for payment or performance of
obligations which are due as a condition to enjoying the benefits of this Agreemcnt' and shall
have all of the rights and obligations of Developer under this Agreement as to the applicable
Féreclosed Property, including completion of the Associated Commupity Benefits under
Section 4.1. Upon the occurrence anci contmua;cion of an uncured default by a Mortgagee or
Transferee in the perform;mce of any of the obligations to be performed by such Mortgaéee or
Transferee.pursuant to this Agreement, the City shall be afforded all its remedies for such
uncured default as provided in this Agreement.

10.6No_Impairment of Mortgage. Ne default by Developer under this

Aéree’ment shall invalidate or defeat the lien of any Mortgagee or any Mortgagee's ground
1¢ésehold interest. No foreclosure of any Mortgage oi‘ otﬁer lien shall defeat, diminish, render
invalid or unenforceable or otherwise impair Developer’s (or Owner’s, if a ground lease
terminates) rights or'obiigations under this Agreement or cqnstitute a default under this
Agreement.

10.7Cured Defaults. Upon thé curing of any event of default by any
Mortgagee within the time provided in this Article 10 the City's right to pursue any remedies
with respect to the cured event of default shall terminate. -

11. AMENDMENT; TERMINATION; EXTENSION OF TERM

11.1 Amendment or Termination. This Agreement may only be amended with

the mutual written consent of the City and Developer; provided, however, that following a .
Transfer, the City and Developer, or any Transfefee, may amend this Agreement as it affects
Developer or the Transferee and the portion of the Project Site owned by Developer or the

Transferee without affecting other portions of the Project Site or other Transferees. Other than
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upbn the expiration of the Term and except as provided in Sections 2.2, 7.2.2, 9.4.2, and 11.2,

this Agreement may only be terminated with the mutual written consent of the Parties. Any
amendment to this Agreement that does not constitute a Material Change may be agreed to by
the Planning Director (and, to the extent it affects any rights or OBligations of a City department,
with the approval of that City Department). Any amendment that is a Material Change will 4
require the approval of the Planning Director, the Planning Commission and the Boar& of
Supervisdrs (and, to the extent it affects any rights or obligations of a City department, after

consultation with that City department).

11.2Early Termination Rights. Developer shall, upon thirty (30) days prior
notice to the City, have the right, in its sole and'absollite discretion, fo terminate fhis Agreement
in its entirety at any time if Devélopér does not Commence Construction on any part of the
Project Site by the date which is five (5) years following the Effective Date. Thereafter, tﬁc City
shall, upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute
discretioﬁ, to terminate 'this Agreement if the Developer has not Commenced Construction;
provided»Devéloper can prevent any such termination by the Cify by pro;liding to the City notice,
withiﬁ the above sixty (60) day period, of Dévcloper’s intent to start construction and the
Developer thereafter Commences Construction within one hundred twenty ( 120) days follov;/ing
delivery of Developer’s notice to the City, or, if unabie to actually Commence Construction
within said time periqd,. ‘demonstrates reasonable, good faith and continuing efforts to
Commence Construction, such as by. pursuing all necessary 'Later Approvals, and thereafter

promptly Commences Construction upon receipt of the Later Approvals.

11.3Termination and Vesting. Any termination under this Agreement shall

concurrently effect a termination of the Approvals with respect to the terminated portion of the
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Project Site, except as to any Approval pertaining to a Building that has Commenced
Construction in reliance thereon. In the event of any termination of this Agreement by
Developer resulting from a Default by the City and except to thé extent prevented by such City
Default, Developer's obligation to complete the Associated Community Benefits shall continue
as to the Building that has Commenced Construction and all relevant and applicable provisions
of this Agreement shall be deemed to be in effect as such provisions are reas.onably necessary in
the construction, interpretation or enforcement to this Agreement as ‘;0 any such surviving
obligations. The City's and Developer's rights and obligations under this Section 11.3 shall

survive the termination of this Agreement.

11.4 Améndment E);emntions. No issuance of a Later Ap‘provai, or amendment
of an Approval or Later Approval, shall by itself require an amendment to this Agreement. And
no change to the Project that is permitted under the Project SUD shall by itself require an
amendment to this Agreement. Upon issuance or approval, any such matter shall be deemed to
be incorporated automatically into the Project and vested under this Agreement (subject to any
conditions set forth in the amendment or Later Approval). Notwithstanding the foregoing, if
there is any direct conflict between the terms of this Agreement and a Later Approval, or
between this Agreement and any amendment to an Approval or Lﬁter Approval, then the Parties
shall concurrently amend this Agreement (subject to all necessary approvals in accordance with
this Agreement) in order to ensure the terms of this Agreement are consistent with the proposed
Later Approval or the proposed amendment to an Approval or Later Approval. The Planning
Department and the Planning Commission, as applic;,able, shall have the right to approve changes
to the Project as described in the Exhibits in keeping \;vith its customary practices and the Project

SUD, and any such changes shall not be deemed to conflict with or require an amendment to this
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Agreement or the Approvals so long as they do not constitute a Material Change. If the Parties
fail to amend this Agreement as set forth above when required, however, then the terms of this

‘ Agreement shall prevail over any Later Approval or any amendment to an Approval or Later
Approval that conflicts with this Agreement. '

11.5Extension Due to Legal Action or Referendum; Excusable Delay.

11.5.1 Litigation and Referendum Extension. If any litigation is filed

challenging this Agreement or an Approval having the direct or indirect effect of delaying this
Agreement (;r any Approval (including but not limited to any CEQA determinations), including
any challenge to the validity of this Agreement or any of its prpvisions, or if this Agreement or
an Approval is suspended pending the outcome of an electoral vote on a referendum, then the
Term of this Agreement and all Approvals éhall be extended for the number of days equal to the
périod starting from the commencement of the litigation or the suspension (or as to Ap};)rovals,
the date of the initial grant of such Approval) to the end of such litigation or suspension (a
"Litigation Extension"). The Parties shall document the start and end of a Litigation Extension
in writing within thirty (30) days frpm the applicable dates.

11.5.2 "Excusable Deiay" means the occurrence of an event beyond a
Party’s reasonable control which causes such Party's performance of an obligation to be delayed,
interrupted or prevented,A including, but not limited to: changes in Federal or State Laws; strikes
or the substantial interrupt.ion of work because of labor disputes; inability to obtain materials;
freight embargoes; civil commotiqn, war or acts of terrorism; inclement weather, fire, ﬂoods._,
earthquakes, or other acts of God; epidemics or quarantine restrictions; litigation; unforeseen gite
conditions (including afchaeological resources .or the presence of hazardous matérials); or the

failure of any governmental agency, public utility or communication service provider to issue a
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permit, authorization, consent or approval required to permit eonstruction within the standard or
cuetomary time period for such issuing authority following Developer's submittal of a complete
application for such permit, authoriiation, conseﬁt or approval, tegether with any required
materials. Excusable Delay shall not include delays resulting from failure to obtain financing or
have adequate funds, changes in market conditions, or the rejéction of permit, authoriz_étion or
approval requests based upon Developer's failure to ’satisfy the substantive requirements for the
permit, authorization or approval request. In the event of Excusable Delay, the Parties agree that
(i) the time periods for performance of the delayed Party's obligations impacted by the Excusable |
Delay shall be strictly limited to the period of such delay, interruption or preven'tioﬁ and the
delayed Party shall, to the extent commercially reasonable, act diligently and in good faith to
remove the cause of the Excusable Delay or otherwise complete the delayed obligation, and (ii)
following the Excusable Delay, a Party shall have 'all‘rights and remedies available under this
Agreement if the obllgatlon is not completed within the time perlod as extended by the
Excusable Delay If an event which may lead to an Excusable Delay occurs, the delayed Party
shall notify the other Party in writing of such occurrence -as soon as possible after becoming
aware that such event may result in an Excusable Delay, and the manner in which such
occurrence is likely to substantially interfere with the ability of the delayed Party to perform
under this Agreement. |

12.  TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE

12.1Permitted Transfer of this Agreement. At any time, Developer shall have

the right to convey, assign or transfer all of its right, title and interest in and to all or part of the
Project Site (a "Transfer") without the City's consent, provided that it also transfers to such

party (the "Transferee") all of its interest, rights or obligations under this Agreement with
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respect to such portion of the Project Site together with any portion required to complete the
'Associated Community Benefits for such portion (the "Transferredi"roperty"). Developer
shéll not, by Transfer, separate a portion of the Project Site from the Associated Community
Benefits tied to that portion of the Project Site without the prior written consent of the Planning
Director. Notwithstanding anything to the cbntrary in this Agreement, if Developer Transfers
one or more parcels such that there are separate Developers within the Project Site, then the
. obligation to perfoﬁn and complete the Associated Community Benefits for a Building shall be
the sole responsibility of ';he applicable Transferee (i.e., the person or entity that is the Developer
for the legal parcel on which the Building is located); provided, however, that any ongoing
' obligations (such as open space operation and maintenance) may bg transferred té a residential,
commercial or other management association ("CMA") on commercially reasonable terms so

long as the CMA has the financial capacity and ability to perform the obligations so transferred.

12.1.1 Transfer of Colton Street Affordable Housing Building. The City
acknowledges that, as set forth in Section A.2 of Exhibit-D (Affordable Housing Program) to this
Agreement, Developer intends to enter into a jéint venture With CHP or an affiliate thereof to
build the Colton Street Affordable Housing Building and, following completion of the Colton
Street Affordable Housing Building, transfer suc'h building to Community Housing Partnership
or to an entity that Community Housing Partnership directly or indirectly controls, or of which

| Community Housing Partmrship is directly or indirectly a managing partner or managing
member, or as to which Community Housing Partnership has the right to dictate major decisions
of the entity or to appoint fifty percent (50%) or more of the managers or directors of such entity.
Any such transfer shall be subject to Developer's fulfillment, in-all material respects, of its

obligations puréuant to Section A.2 of Exhibit D (Affordable Housing Program) to this
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Agreement. Such transfer of the Colton Street Affordable Housing Building shall be subject to
the affordability restrictions set forth in the Housing Program, and shall not occur Before
recordation of approved affordability restrictions for the éite. The City agrees that its consent
shall not be required for such transfer, but Develoipef shall notify City of such transfer within
thirty (30) days followihg the transfer. From and after the effective date of such transfer, the
Colton Street Parcel and ail improvements thereon shall be releaséd from this Agreement and

shall no longer be subject to the terms and conditions of this Agreement, but shall remain subject

to the recorded affordability restrictions and the supportive housing requirements set forth

therein and the requirements of the Workforce Agreement that, by their terms, continue to apply.

Developer anticipates that such transfer will be by means of a sublease agreement or similar -

instrumeﬁt, the term of which would ‘be co-terminous with the Ground Lease for the Colton
Street Pafcel, but the affordability restrictions will run with the land and remain enforceable for
the life of the Project.

12.2 Notice of Transfer. Developer shall provide not less than ten (10) days'

notice to the City be_fore any proposed Transfer of its interests, rights and obligations under this
Agreement, together \;Vith a copy of the assignment and assumption' agreement for that parcel

. (the "Assignment and Assumption Agreemenf")-. The Assignment and Assmnption Agreement
B shall be in recordable form, in substantially the form attached as Exhibit G (including the
indemnifications, the agreement and ‘covenant not to challenge the enforceability of this
Agreement, and not to sue the City for disputes between Developer and any Transferee) and 'any
material changes to the attached form will be subject to the review and approval of the Director
of Planning, not to be unreasonably withheld or delayed. The Diréc;cdr of Planning shall use

good faith efforts to complete such review and grant-or withhold approval within thirty (30) days
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after the Director of Planning's receipt of such material changes.- Notwithstanding the foregoing,
any Transfer of Community Benefit obligations to a CMA as set forth in Section 12.1 shall not

require the transfer of land or any other real property interests to the CMA.

12.3Release of Liability. Upon recordation of any Assignment and
Assumption Agreerhent (following the City's approval of any material changes thereto if
réquired pursuant to Section 12.2 above), the assignor shall be released from any prospective

liability or obligation under this Agreement related to the Transferred Property, as specified in

the Assignment and Assumption Agreement, and the assignee/Transferee shall be deemed to be

"Developer" under this Agreement vﬁth all rights and obligations related thereto with respect to
the Transferred Property. Notwithstanding anything to the coﬁtrary contained 1n this Agreement,
if a Transferee Defaults under this Agreement, such default shall not constitute a Default by
Developef or any other Transferee with respect to any other portion of the Project Site and shall
not entitle the City to terminate or modify this Agreement with respect to such other portion of
the Project Site, except as otherwise provided herein. Additionally, the annual review provided
by Section 8 shall be conducted separately as to Developer and each Transferee and only as to

those obligations that Developer or such Transferee has under this Agreement.

i2.4 Responsibility for Performance. The Ci;cy s entitled to enforce each and
every such obligation ‘assumed by each Transferee directly against the Transferee as if the
Transferee were an original signatory to this Agreement with respecf to such obligation.
Accordingly? in any action by the City against a Transferee to enforce an obligation assumed by
the Transferee, the Transferee shall not assert as a defense against the City's enforcement of
performance of such obliéatio,n that such obligation (i) is attributable to Developer's b;eéch of

any duty or obligation to the Transferee arising out of the Transfer or the Assignment and
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Assumption Agreement or any other agreement or fransaction between Developer and the:

Transferee, or (ii) relates to the period before the Transfer. The foregoing notwithstanding, the
Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not
‘completed, delay or prevent a different party’s ability to start or complete a specific Building or

improvement under this Agreement if and to the extent the completion of the Mitigation Measure

is a condition to the other party's right to procéed, as specifically described in the Mitigation

Measure, and Developer and all Transferees assume this risk.

12.5 Constructive Notice. Every person or entity who now or hereafter owns or

acquires any right, title or interest in or to any porﬁon of the Project Site is, and shall be,
constructively deeméd to have consented to every provision contained herein, whether or not gﬁy
reference to this Agreement is contained in.the instrument by which such person acquired an
interest in the Project Site. Every person or entity who now or hereafter owns or acquires any
right, title or interest in or to any portion of the Project Site and undertakes any development
activities at the Project Site, is, and shall be, constructively deemed to have consenfed and agreed
to, and is obligated by all of the terms and ‘conditions of this Agreement (as sﬁch terms and
conditions apply to the Project Site or applicable portion thereof), whether or not any reference
to this Agreement is contained in the instrument by which such persén acquired an interest in the
Project Sitg.

12.6Rights of Developer. The provisions in this Section 12 shall not be

deemed to prohibit or otherwise restrict Developer from (i) granting easements or licenses to

facilitate development of the Project Site, (ii) encumbering the Project Site or any portion of the

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in .

portions of the Project Site, (iv) entering into a joint venture agreement or similar parmership
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agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the
Project Site i)ursuant to a foreclosure, conveyance in lieu of foreclosure, termination of ground
. lease, or ofher remedial action in connection with a Mortgage, and none of the foregoing shall
constitute a Transfer for Which the City's consent is required.

13. DEVELOPER REPRESENTATIONS AND WARRANTIES

13.1Interest of Developer; Due Organization and Standing. Developer

representé that it is the ground lessee of the Project Site, with the right and authority to enter into
this Agreement. Developer is a California limited liability company, duly ofganized and validly
existing and in gobd standing under the Laws of the State of California. Developer has all
requisite power to own its property and authority to conduct its busi‘ness‘ as presently condﬁcted.
Developer represents and wafrants that there is no Mortgage, exis’;ing lien or encumbrance
recordqd against the Project Site that, uﬁon foreclosure or the exercise of remedies, would permit
the beneﬁciéry of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set

forth in this Agreement that run with applicable land.

13.2No Inability to Perform: Valid Execution. Developer represenfs and
warrants that it is not a party to any other agreement that would conflict with Developer's
obligations under this Agreement and it has no knowledge of any inability to pérform its
obligations under this Agreement. Tﬁe execution and delivery of this Agreement and the
agreements contemplated hereby by Developer have been duly and validly authorized by.all
necessary action. This Agreement will be a legal, valid and binding obligation of Developer,
enforceabl_e against Developer in accordance with its terms.

13.3 Conflict of Interest. Through its execution of this Agreement, Developer

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter,
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Article III, Chapter 2 of the City‘s Campaign and Governmental Conduct Code, and
Section 87100 et seq. aﬁd Section 1090 ef seq. of the California Gévemment Code, and certifies
that it does not know of any facts which constitute a violation of said provisions and agreés that
it will immediately notify the City if it becomes aware of any such fact during the Term.

13.4 Notification of Limitations on Contributions. Through execution of this -

Agreement, Developer acknowledges that it is familiar with Section 1.126 of City's Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City,
whenever such transaction would require approval by a City elective officer or the boafd on
which that City elective officer serves, from making any campaign contribution to the officer at
any time from the commencement of negotiations for the contract until three (3) months after the
date the contract is approved by the City elective officer or the board on which that City elective
officer serves. San Franciscé Ethics Commission Regulation 1.126—1 provides that negotiations
are commenced when a prospective contractor first communicates with a City officer or
employee about the possibility of obtaining a specific contract. This communication may occur
in person, by telephone or in writing, and may be initiated by the prospective‘ contractor or a Cit§
officer or employee. Negotiations are completed when a contract is finalized and signed by the
City and the contractor. Negotiations are terminated when the City and/or the prospective

contractor end the negotiation process before a final decision is made to award the contract.

13.50ther Documents. To the current, actuai knowledge of Michael Cohen,
after reasonable inquiry, no document furnished by Developer to the City with its application for
this Agreement nor this Agreement contains any untrue statement of material fact or omits a
material fact necessary to make the statements contained therein, or herein, not misleading under

the circumstances under which any such statement shall have been made.
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13.6No_Bankruptcy. Developer represents and warrants to the City that .
Developer has neither filed nor is the subject of any filing of ‘a petition under the federal
bankruptcy law or any federal or state insolvency laws or Laws for compositién of indébtedn_ess
or for the reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is
threatened. |
14. MISCELLANEOUS PROVISIONS

14.1Entire Agreement. This Agreement, including the preamble paragraph,

Recitals and Exhibits, and the agreements between the Parties. specifically referenced in this
Agreement, constitutes the entire agreement between the Parties with respect to the subject
matter contained herein.

'144.21ncorporation of Exhibits. Except for the Approvals which are listed

solely for thc convenience of the Parties, each Exhibit to this Agreement is incorporated herein
and made a part hereof as if set forth in full. Each reference to an Exhibit in this Agreémeﬁt
shall mean that Exhibit as it may be updated or amended from time to time in accordance with
the terms of this Agreement.

14.3 Binding Covenants: Run With the Land. Pursuant to Section 65868 of the

Development Agreement Statute, from and after recordation of this Agreement, all of the
provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in
this Agreement shall be binding upon the Parties and, subject to the provisions of this

Agreement, including without limitation Section 12, their respective heirs, successors (by

merger, consolidatibn, or otherwise) and assigns, and all persons or entities acquiring the Project
Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of

- law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their
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respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the

provisions of this Agreement, including without limitation Section 12, all provisions of this -

Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants
and benefits runningiwith the land pursuant to applicable Law, including but not limited to
California Civil Code Section 1468.

14.4 Applicable Law and Venue. This Agreement has been executed and

delivered in and shall be interpreted, construed, and enforced in nccordance with fhe Laws of the
State of California. _All rights and obligations of the» Parties under this Agreement are to be
performed in the City and County of San Francisco, and the City and County of San Fmancisco
shall be the venue for iany legal action or proceeding that may be brought, or arise out of, in
connection with or by reason of Othi.s Agreement.

14.5 Construction of Agreement. The Parties have mutually negotiated the

terms and conditions of this Agreement and its terms and provisions have been re\{iewed and
revised by legal counéel for both the City and Developer. Accordingly, no preeumption or rule
that émbiguities shall be -conétrued. against the drafting Party shall epply to the interpretation or
enforcement of this Agreement. Language in this Agreement shall be construed as a whole and
in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this
Agreement are for convenience only and shall not be considered or referred to in resolving
questions of construction. Each reference in this Agreement to this Agreement or any of the
‘ Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to
time pnrsuant to the provisions of this Agreement, whether or not the particular reference fefers’
to such possible amendment. In the event of a conflict between the provisions of this Agreement

and Chapter 56, the provisions of this Agreement will govern and control.
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14.6 Project Is a Private Undertaking: No Joint Venture or Partﬁership. The

development proposed to be undertaken by Developer on the Project Site is a private
development. The City has no interest in, responsibility for, or dufy ’Fo third persons concerning
~any of said improvements. Developer shall exercise full dominion and control over the Project
Site, subject only to the limitations and obligations of Developer contained in this Agreement.
Nothing contained in this Agreement, or in any document executed in connection with this
Agreement, shall be construed as creating a joint venture or partnership between the City and
De‘veloper. Neither Party is acting as the agent of the other Party in any respect hereunder.
Developer is not a state or governmental aétor ‘with respect to any actigfity conducted by
Developer hereunder. |
14.7Recordation. Pursuant to the Development Agreement Statute and
Chapter 56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded
in the Official Records Witﬁin ten (10) days after the Effective Date of this Agreement or any

amendment thereto, with costs to be borne by Developer.

14.8 Obligatipns Not Dischargeable in Bankruptcy. Developer's obligations,
under this Agreement are not dischargeable in bankruptcy. |

14.9 Survival. Following expiration of the Term, this Agreement shall be
deemed tqrminated and of r;o further force and effect except for any provision which, by its
express terms, survi\}e the expiration or termination of thi‘s» Agreement. |

14.10 Signature in Counterparts. This Agreement may be executed in

duplicate counterpart originals, each of which is deemed to be an original, and all of which when-

taken together shall constitute one and the same instrument.
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. 14.1‘1 Notices.. Any notice or communication required 6r authorized by this '
Agreement shall be in writing and may be delivered personally or by registered mail, return
receipt requested. Notice, whether given by personal deliverly or regis’;ered' mail, shall be
deeméd to have been given and received upon the actual recéipt by any of the addressees
designated below as the person to whom notices are to be sent. Either Party td this Agreement
may at any tifne’:, upon notice to the other Party, designaté any other person or address in
substitution of the person and address to which such notice or communication shall be given.
Such notices or communications shall be gi.ven to the Parties at their addresses set forth below:

To City:

John Rahaim
-Director of Planning
San Francisco Planning Department
1650 Mission Street, Suite 400
San Francisco, California 94102

with a copy to:

Dennis J. Herrera, Esq.

City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102 ,
Attn: Real Estate/Finance, [Market & Brady] Project

- To Developer:

Strada Brady LLC

c/o Strada Investment Group
101 Mission Street

Suite 420

San Francisco, CA 94105
Attn: Michael Cohen

14.12 Limitations on__Actions. Pursuant to Section 56.19 of the

. Administrative Code, any decision of the Board of Supervisors made pursuant to Chapter 56

shall be final. Any court action or proceeding to attack, review, set aside, void, or annul any
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final decision or determination by the Board of Supervisors shall be commenced within ninety
(90) days after such decision or determination is final and effective. Any court action or
proceeding to attack, re{'iew, set aside, void or annul any final decision by (i) the Planning
Director made pursuant to Administrative Code Section 56‘.15(d)(3) or (ii) thé Planning
Commissioh pursuant to Administrative Code Section 56.17(¢) shall be commenced within
ninety (90) days after said decision is final.

14.13 Severability. Except as is otherwise specifically provided for in this
Agreement with respect to any Laws which conflict with this Agreement, if any term, provision,
covenant, or condition of this Agreement is held by a court of competent jurisdiction to be
invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full
fdrce and effect unless enforcement of the remaining portions of this Agreement would be
unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes
of this Agreement.

14.14 MacBride Principles. The City urges companies doing business in

Northern Ireland to move toward resolving employment inequities and encourages them to abide
by the MacBride Principles as expressedvin San Francisco Administrative Code Section 12F.1 et
seq. The City also urges San Francisco companies to do business with corporations that abide by
the MacBride Principles. Developer acknowledges that it has read and understands the above
statement of the City concerning doing business in Northern Ireland.

14.15 Tropical Hardwood and Virgin Redwood. The City urges companies

not to import, purchase, obtain or use for-any purpose, any tropical hardwood, tropical hardwood
wood product, virgin redwood, or virgin redwood wood product, except as expressly permitted

by the application of Sections 802(b) and 803(b) of the San Francisco Environment Code.
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14.16 Sunshine. Developer understands and agrees that under the vCity’s
Sunshine Ordinance (Administrative Code, Chapter 67) and the California Public Records Act
(California Government Code Section 250 et seq.), this Agreement and any and all records,
information, and materials submitted to the City hereunder are public records subject to public
disclosure. To the extent that Developér in good faith believes that any financial materials
reasonably requested by the City cor;stitutes a trade secret or confidential proprietary information
protected from disclosure under the Sunshine Ordinance and other Laws, Developer shall mark
any such materialé as such. When a City official or émployee receives a request for information
that has been ;o marked or designated, the City may request further evidence or explanation from
Developer. If the City determines that the information does not constitute a trade secret or
proprietéry information proteéted from disclosure, the City. shallnotify Developer of that
conclusion and that the information will be .released by a specified date in order to provide
Developer an opportunity fo obtain a court order prohibiting disclosure.

14.17 Non-Liability of City Officials and Others. Notwithstanding anything

to the contrary in this Agreement, no individual board member, director, commissioner, officer,
employee, official or agent of City or other City Parties shall be personally liable to Developer,
its successors and assigns, in the event of any Default by City, or for any‘amount which may

become due to Developer, its successors and assigns, under this Agreement.

14.18 Non-Liability of Developer Officers and Others. Notwithstanding
anything to the contrary in this Agreement, no individual board member, director, officer,
employee, official, partner, employee, or agent of Developer or any affiliate of Developer shall

be personally liable to City, its successors and assigns, in the event of any_Default by Developer,
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or for any amount which may become due to City, its successors and assign, under this

Agreement.

14.19 No Third Party Beneficiaries. There are no third party beneficiaries to
this Agreement.
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day

and year first above written.

CITY: - A Approved as to form:

CITY AND COUNTY OF SAN DENNIS J. HERRERA, City Attorney
FRANCISCO, A
a municipal corporation

By:
By: Charles Sullivan, Deputy City Attorney
John Rahaim '
Director of Planning

RECOMMENDED:

By:

Kate Hartley,
Interim Director, MOHCD

Approved on ,20
Board of Supervisors Ordinance No.
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DEVELOPER:

STRADA BRADY LLC,
a California limited liability company

By:

 Name:

Its:
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco , )

On , before me, , a Notary Public,
personally appeared ° ~+ , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrament.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

“1 A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California - )

County of San Francisco - )
On , before me, , a Notary Public,
personally appeared , Who proved to me on the basis of

satisfactory evidence to be the. person(s) whose name(s) is/are subscribed to the within -

instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
~ the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )
County of San Francisco )
On , before me, , a Notary Public,
personally appeared , Who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the pcrson(s) or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the -
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that documenit.

State of California )
County of San Francisco : <)
On , before me, ' , a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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Exhibit A

Project Site Legal Descriptions

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF SAN FRANCISCO,
COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA AND IS DESCRIBED AS FOLLOWS;

Block 3505/Lot 001

BEGINNING AT A POINT FORMED BY THE INTERSECTION OF THE SOUTHWESTERLY LINE OF
12TH STREET WITH THE SOUTHEASTERLY LINE OF MARKET STREET; THENCE RUNNING .
SOUTHWESTERLY ALONG THE SOUTHEASTERLY LINE OF MARKET STREET 25FEET 11
INCHES; THENCE AT A RIGHT ANGLE SOUTHEASTERLY AND PARALLEL WITH 12TH STREET. 90
FEET; THENCE AT RIGHT ANGLES SOUTHWESTERLY AND PARALLEL WITH MARKET STREET 50
FEET; THENCE AT RIGHT ANGLES SOUTHEASTERLY AND PARALLEL WITH 12TH STREET 75
FEET TO THE NORTHWESTERLY LINE OF STEVENSON STREET; THENCE NORTHEASTERLY
ALONG SAID LINE OF STEVENSON ST. 75 FEET 11 INCHES TO THE SOUTHWESTERLY LINE OF
12TH -STREET; THENCE NORTHWESTERLY ALONG SAID LINE OF 12TH STREET 165 FEET TO
THE POINT OF BEGINNING.

BEING A PORTION OF THE MISSION BLOCK NO. 13.

Assessor’s Lot 001; Block 3505

Block 3505/Lot 007

. BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF STEVENSON STREET, DISTANT
THEREON 75 FEET, 11 INCHES SOUTHWESTERLY FROM THE SOUTHWESTERLY LINE OF 12TH
STREET; RUNNING THENCE SOUTHWESTERLY AND ALONG SAID LINE OF STEVENSON STREET
25 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 100 FEET; THENCE AT A RIGHT ANGLE
NORTHEASTERLY 25 FEET; THENCE AT A RIGHT ANGLE NORTHWESTERLY 100 FEET TO THE
POINT OF BEGINNING. ’

BEING PART OF MISSION BLOCK NO. 13.

* Assessor’s Lot 007; Block 3505

Block 3505/Lot 008

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF STEVENSON STREET, DISTANT
" THEREON 100 FEET, 11 INCHES SOUTHWESTERLY FROM THE SOUTHWESTERLY LINE OF 12TH
STREET; RUNNING THENCE SOUTHWESTERLY AND ALONG SAID LINE OF STEVENSON STREET
50 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 100 FEET; THENCE AT A RIGHT ANGLE
NORTHEASTERLY 50 FEET; THENCE AT A RIGHT ANGLE NORTHWESTERLY 100 FEET TO THE
POINT OF BEGINNING.

BEING PART OF MISSION BLOCK NO. 13.

Assessor's Lot 008; Block 3505
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Block 3505/Lot 027

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF COLTON STREET DISTANT
THEREON 79 FEET NORTHEASTERLY FROM THE NORTHEASTERLY LINE OF BRADY STREET;
AND RUNNING THENCE NORTHEASTERLY ALONG SAID LINE OF COLTON STREET 21 FEET;
THENCE AT A RIGHT ANGLE SOUTHEASTERLY 60 FEET AND 6 INCHES; THENCE AT A RIGHT
ANGLE SOUTHWESTERLY 21 FEET; THENCE AT A RIGHT ANGLE NORTHWESTERLY 60 FEET
AND 6 INCHES TO THE POINT OF BEGINNING.

BEING A PART OF MISSION BLOCK NO. 13.
Assessor’s Lot 027; Block 3505

Block 3505/Lot 028

BEGINNING ‘AT A POINT ON THE SOUTHEASTERLY LINE OF COLTON STREET DISTANT
THEREON 100 FEET NORTHEASTERLY FROM THE NORTHEASTERLY LINE OF BRADY STREET;
AND RUNNING THENCE NORTHEASTERLY ALONG SAID LINE OF COLTON STREET 81 FEET AND
4 1/ INCHES TO THE SOUTHWESTERLY LINE OF COLUSA PLACE (FORMERLY COLTON PLACE);
THENCE AT A RIGHT ANGLE SOUTHEASTERLY ALONG SAID LINE OF COLUSA PLACE 80 FEET
TO THE NORTHWESTERLY LINE OF CHASE COURT (FORMERLY COLTON COURT); THENCE AT A
RIGHT ANGLE SOUTHWESTERLY ALONG SAID LINE OF CHASE COURT 81 FEET AND 4
INCHES; AND THENCE AT A RIGHT ANGLE NORTHWESTERLY 80 FEET TO THE POINT OF
BEGINNING.

BEING LOT NUMBERED 51 AS DESIGNATED ON THAT CERTAIN MAP ENTITLED “MAP OF THE
PACIFIC IMPROVEMENT COMPANY’S SUBDIVISION OF MISSION BLOCKS NOS 13 AND 147,
DATED FEBRUARY 07, 1896, AND FILED FEBRUARY 08, 1896, IN THE OFFICE OF THE RECORDER
OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA.

Assessor’s Lot 028; Block 3505

Block 3505/Lot 029

BEGINNING AT A POINT ON THE NORTHWESTERLY LINE OF COLTON STREET, DISTANT
THEREON 179 FEET AND 6 INCHES NORTHEASTERLY FROM THE NORTHEASTERLY LINE OF
BRADY STREET; RUNNING THENCE NORTHEASTERLY ALONG SAID LINE OF COLTON STREET
27 FEET AND 10 "2 INCHES; THENCE AT A RIGHT ANGLE NORTHWESTERLY 100 FEET; THENCE
AT A RIGHT ANGLE SOUTHWESTERLY 27 FEET AND 10 /2 INCHES; THENCE AT A RIGHT ANGLE
SOUTHEASTERLY 100 FEET TO THE POINT OF BEGINNING.

BEING A PART OF MISSION BLOCK NO. 13.
Assessor’s Lot 029; Block 3505

‘Block 3505/Lot 031

BEGINNING AT A POINT ON THE NORTHWESTERLY LINE OF COLTON STREET, DISTANT
THEREON 50 FEET NORTHEASTERLY FROM THE NORTHEASTERLY LINE OF BRADY STREET;
RUNNING THENCE NORTHEASTERLY ALONG SAID LINE OF COLTON STREET 50 FEET; THENCE
AT A RIGHT ANGLE NORTHWESTERLY 50 FEET; THENCE AT A RIGHT ANGLE SOUTHWESTERLY .
50 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 50 FEET TO THE POINT OF BEGINNING.

BEING A PORTION OF MISSION BLOCK NO. 13.
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Assessor’s Lot 031; Block 3505

. Block 3505/Lot 031A

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF BRADY
STREET AND THE NORTHWESTERLY LINE OF COLTON STREET; RUNNING THENCE
NORTHWESTERLY ALONG SAID NORTHEASTERLY LINE OF BRADY STREET 50 FEET; THENCE
AT A RIGHT NORTHEASTERLY 50 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 50 FEET
TO THE SAID NORTHWESTERLY LINE OF COLTON STREET; THENCE AT A RIGHT ANGLE
SOUTHWESTERLY ALONG SAID LINE OF COLTON STREET 50FEET TO THE POINT OF
BEGINNING.

BEING A PORTION OF MISSION BLOCK NO. 13.
Assessor’s Lot 031A; Block 3505

- Block 3505/Lot 032

BEGINNING AT A POINT FORMED BY THE INTERSECTION OF THE SOUTHEASTERLY LINE OF
MARKET STREET WITH THE NORTHEASTERLY LINE OF BRADY STREET; RUNNING THENCE
NORTHEASTERLY ALONG SAID LINE OF MARKET STREET 140 FEET 4 /2 INCHES; THENCE AT A
RIGHT ANGLE SOUTHEASTERLY 180 FEET; THENCE AT A RIGHT ANGLE SOUTHWESTERLY 140
FEET 4 1/, INCHES TO THE NORTHEASTERLY LINE OF BRADY STREET; THENCE AT A RIGHT
ANGLE NORTHWESTERLY ALONG SAID LINE OF BRADY STREET 180 FEET TO THE POINT OF
BEGINNING.

BEING A PORTION OF MISSION BLOCK NO. 13.

Assessor’s Lot 032; Block 3505

Block 3505/Lot 032A

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF MARKET STREET DISTANT
THEREON 140 FEET 4 '2INCHES NORTHEASTERLY FROM THE NORTHEASTERLY LINE OF
BRADY STREET; RUNNING THENCE NORTHEASTERLY AND ALONG SAID LINE OF MARKET
STREET 67 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 180 FEET; THENCE AT A RIGHT
ANGLE SOUTHWESTERLY 67 FEET; THENCE AT A RIGHT ANGLE NORTHWESTERLY 180 FEET
TO THE POINT OF BEGINNING.

BEING PART OF MISSION BLOCK NO. 13.

Assessor’s Lot 032A; Block 3505

Block 3505/Lot 033

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF MARKET STREET, DISTANT
THEREON 75FEET 11 INCHES SOUTHWESTERLY FROM THE SOUTHWESTERLY LINE OF
TWELFTH STREET; RUNNING THENCE SOUTHWESTERLY ALONG THE SOUTHEASTERLY. LINE
OF MARKET STREET 75FEET; THENCE AT A- RIGHT ANGLE SOUTHEASTERLY 165 FEET;
THENCE AT A RIGHT ANGLE NORTHEASTERLY 75 FEET; AND THENCE AT A RIGHT ANGLE
NORTHWESTERLY 165 FEET TO THE POINT OF BEGINNING.

BEING A PART OF MISSION BLOCK NO. 13.

14419.004 3836535v6

497




Assessor’s Lot 033; Block 3505 .

Block 3505/Lot 033A

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF MARKET STREET, DISTANT
THEREON 25FEET 11 INCHES SOUTHWESTERLY FROM THE SOUTHWESTERLY LINE OF
TWELFTH STREET; RUNNING THENCE SOUTHWESTERLY ALONG THE SOUTHEASTERLY LINE
OF MARKET STREET 50 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 90 FEET; THENCE
AT A RIGHT ANGLE NORTHEASTERLY 50FEET; AND THENCE AT A RIGHT ANGLE
NORTHWESTERLY 90 FEET TO THE POINT OF BEGINNING.

BEING A PART OF MISSION BLOCK NO. 13.

Assessor’s Lot 033A; Block 3505

Block 3505/Lot 035

BEGINNING AT A POINT ON THE NORTHEASTERLY LINE OF BRADY STREET, DISTANT THEREON
50 FEET NORTHWESTERLY FROM THE NORTHWESTERLY LINE OF COLTON STREET; AND
RUNNING THENCE NORTHWESTERLY ALONG THE SAID NORTHEASTERLY LINE OF BRADY
STREET 50 FEET; THENCE AT A RIGHT ANGLE NORTHEASTERLY 179 FEET AND 6 INCHES;
THENCE AT A RIGHT ANGLE SOUTHEASTERLY 100 FEET TO THE NORTHWESTERLY LINE OF
COLTON STREET; THENCE SOUTHWESTERLY ALONG THE NORTHWESTERLY LINE OF COLTON
STREET 9 FEET 6 INCHES; THENCE AT A RIGHT ANGLE NORTHWESTERLY 80 FEET; THENCE AT
A RIGHT ANGLE SOUTHWESTERLY 70 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 30
FEET; THENCE AT A RIGHT ANGLE SOUTHWESTERLY 100 FEET TO THE NORTHEASTERLY LINE

OF BRADY STREET AND THE POINT OF BEGINNING. ) '

BEING A PORTION OF MISSION BLOCK NO. 13.

Assessor’s Lot 035; Block 3505
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Exhibit B
Project Description and Site Plan

The Project is a mixed-use development consisting of new construction, the partial retention and
rehabilitation of two existing buildings, and new public and private open space, substantially in
accordance with Attachment B-1. The development program includes up to approximately
501,000 square feet of building space, including up to approximately: 455,900 square feet of
residential uses (up to 584 units), 13,000 square feet of retail/restaurant uses, 32,100 square feet
of labor union facilities and meeting hall space, 33,500 square feet of privately owned, publicly
accessible open space and residential common open space, 316 vehicle parking spaces, 231 Class
1 bicycle parking spaces, and 42 Class 2 bicycle parking spaces. The Project contains up to six
buildings, including four new buildings and two partially retained and rehabilitated buildings.

1. Colton Street Affordable Housing Building

Construction of approximately 100, ‘but not less than 95, Affordable Supportive Housing Units,
68-foot tall residential building containing approximately 46,300 square feet devoted to
residential use and supportive social services, including up to 600 square feet of common open
space.

2. Building A

Demolition of the majority of the Lesser Brothers Building (while retaining its character-defining
elements) at 1629-45 Market Street, and the addition of an up to 190-unit (of which 12% of the
units will be BMR units), 85-foot-tall (10-story) addition containing approximately 157,600
square feet devoted to residential use, up to 6,600 square feet of ground-floor retail space on
Market Street and Brady Street, approximately 1,100 square feet of publicly accessible open
space on the western frontage of the building facing Brady Street, approximately 2,100 square
feet of private and common open space on the eastern frontage of the building facing the mews, a
roof deck providing up to 3,000 square feet of common open space, and up to two subterranean
levels of vehicle and bicycle parking and loading, including up to 104 vehicle parking spaces, 92
Class 1 bicycle parking spaces, and two off-street loading spaces.

3. Building B

Demolition of the existing UA Local 38 facility at 1621 Market Street and construction of a new,
up to 170-unit (of which 12% of the units will be BMR units), 85-foot-tall (10-story) building,
between the new UA Local 38 union hall building and Building A, containing up to 144,500
square feet devoted to residential use, 2,700 square feet of ground-floor retail space on Market
Street, an approximately 2,200 square foot residential common open space, and up to two
subterranean levels of vehicle parking and loading, including up to 212 vehicle parking spaces
and two full-size off-street loading spaces.
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4. Building C

Rehabilitation of the Civic Center Hotel (approximately 57 feet tall) to contain up to 60 units (of
which 12% of the units will be BMR units) in approximately 36,700 square feet devoted to
residential use and 3,700 square feet of ground-floor retail on 12th Street.

5. Building D

Construction of a new up to 64-unit (of which 12% of the units will be BMR units), 85-foot-tall
(9 story) building containing approximately 71,700 square feet devoted to residential use, a roof
deck providing up to 1,500 square feet of common open space on the roof, a 700 square foot
residential common open space at the southeast corner of the building, and a designated move-
in/move-out loading space adjacent to the building.

6. Plumbers' Union Hall Building

Construction of a new, 58-foot tall building containing up to 32,100 square-feet devoted to U.A.
Local 38 union activities.

7. Joseph P. Mazzola Gardens

Construction, operations, and maintenance of a 7,800 square-foot, ground-level, publicly
accessible open space, including planted areas and children's play equipment. Developer is
providing the Joseph P. Mazzola Gardens as an in-kind, publicly accessible open space.

8. Public Plaza and Mews

Construction, operations, and maintenance of approximately 15,600 square feet of publicly
accessible, ground-level open space in the form of plaza areas and a mid-block passage from
Market Street to Colton Street.

9. Private and Common Open Space

Construction, operation, and maintenance of approximately 10,100 square feet of open space
. accessible to building residents. This includes common courtyards and roof decks, as well as
any private stoops or patios. '

10. Streetscape and Access Improvements (subject fo Later Apprbvals)

The Project would include two driveways across the existing sidewalks: one 19-foot-wide
driveway along Brady Street that would use an existing curb cut, and a 24-foot-wide curb cut on
Stevenson Street, approximately 140 feet west of the intersection of Stevenson and 12th Streets,
which would provide access to the two-level parking garage located under Buildings A and B.
In addition, the project may include, if approved by the City, a bulbout across Brady Street that
would require a new 20-foot wide curb cut. Additionally, the Project envisions the improvement
of Stevenson Street and Colton Street to create a shared public way for pedestrian and auto use.
The Project would mairntain existing sidewalk widths on Brady, Colton, and Market Streets
immediately surrounding the Project site and would provide its share of streetscape

14419.004 3836535v6 2

500



improvements along the west side of 12th Street as part of a larger plan by the City and other
project sponsors to improve 12th Street in the vicinity of the Project site. ’

11. Loading

The Project includes two loading spaces in each of parking garages under Buildings A and B for
a total of four on-site loading spaces. An off-site dedicated move-in/move-out loading area is
proposed off of Stevenson Street, at the northeast corner of the D Building. Three additional on-
street loading zones are also proposed along Brady and 12 Streets.
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Exhibit C

Project Open Space

The Project would provide the following open space, substantially in accordance with
Attachment C-1 and as may be further described in Schedule 1 attached to the Agreement:

1. Joseph P. Mazzola Gardens. The Project would include the construction, operations,
and maintenance of a 7,800 square-foot ground-level open space substantially in
accordance with the attached Open Space and Streetscape Plan (the "Joseph P. Mazzola
Gardens"), The Joseph P. Mazzola Gardens would be privately owned but publicly
accessible and would constitute Developer's in-kind contribution in satisfaction of the
requirements of Section 421 of the Planning Code (the Market and ‘Octavia Community
Improvement Impact Fee).

2. Plaza Areas and Mid-Block Passage. The Project would include the construction,
operations, and maintenance of approximately 15,600 square feet of publicly accessible,
ground-level open space in the form of plaza areas and a mid-block passage from Market
Street to Colton Street. Developer will use commercially reasonable efforts to enter into
an agreement with BART to improve the BART Parcel in a way that better integrates
BART’s infrastructure with the adjacent Joseph P. Mazzola Gardens and the Plaza Areas
and Mid-Block Passage. BART would continue to own its approximately 5,600-square-
foot parcel, and all improvements would be subject to BART’s operational needs and

. permitting requirements.

3. Streetscape Improvements. The Project would include improvements to strengthen
the network of existing alleys and streets that bound the Project Site including Colton
Street, Stevenson Street, Brady Street, and 12% Street. Sidewalk and streetscape
improvements will focus on the Project's adjacency to Colton Street, Stevenson Street,
and the west side of 12™ Street.

4. Provision of Code-Required Open Space. The amount and phasing of private and/or

common usable open space for the residential uses on the Project Site shall be governed
by the Project SUD.
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Exhibit C-1
Open Space In-Kind Contribution

The Project would provide the following open space, to be developed substantially in accordance
with the Open Space and Streetscape Plan in Attachment C-1, and in the manner described in

" Schedule 1 attached to the Agreement, in satisfaction of the requirements of Section 421 of the °

Planning Code (the Market and Octavia Community Improvement Impact Fee) and the Project's

Required Open Space:

1. Open Space In-Kind Contribution. Developer would contribute the private land for
the Joseph P. Mazzola Gardens (as described in Section 1 in Exhibit C above) and
construct the improvements for the Joseph P. Mazzola Gardens, thereby satisfying the
Project’s Market and Octavia Community Infrastructure Impact Fee requirements. The
Jand value for the Joseph P. Mazzola Gardens is $7,500,000 and construction costs for
the Joseph P. Mazzola Gardens will equal or exceed $1,120,568. Combined, the
foregoing amounts total $8,620,568 and such total sum exceeds by $3,992,922 the
amount of the Market and Octavia Community Infrastructure Impact Fee of $4,627,664
which would otherwise be payable.

2. Open Space In-Kind Agreement. Developer and the City would enter into the Open -
Space In-Kind Agreement attached hereto as Exhibit C-2 in order to memorialize
Developer's obligations to construct, operate and maintain the Joseph P. Mazzola
Gardens. '
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Exhibit C-2

Open Space In-Kind Agreement

THIS IN-KIND AGREEMENT (“Agreement”) is entered into as
~of , 2017, by and between the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation, acting by and through the Planning Commission (the
“City”) and STRADA BRADY LLC, a Californjia limited liability company (“Project
Sponsor™), with respect to a development project approved for the approximately 2.2 acre
(approximately 97,617 square foot) area generally between Market, 12th, Stevenson, Chase
Court, and Brady Streets, including 20 — 12th Street, 53 Colton Street, 76 Colton Street, 41
Brady Street, 1637 Market Street, 1621 Market Street, and 1601 Market Street, San Fran01sco '
Cahfornla (the “Prolect”)

RECITALS

A. Article 4 of the San Francisco Planning Code authorizes the City, acting through
the Planning Commission, and the sponsor of a development project in specified areas of the
City to enter into an In-Kind Agreement that would allow the project sponsor to directly provide
community improvements to the City as an alternative to payment of all or a portion of a fee that
would be imposed on the development project in order to mitigate the impacts caused by the
development project. Any undefined term used herein shall have the meaning given to such term
in Article 4 of the Planning Code.

B. This Agreement shall not be effective until it has been signed by both the Project
Sponsor and the City, is approved as to form by the City Attorney, and is approved by the
Planning Commission. The date upon which the foregoing requirements have been satisfied shall
be the “Effective Date.” This Agreement is being entered into concurrently with, and as a part
of, a development agreement between Clty and Developer relating to the Project (the
“Development Agreement”).

C. The property described in Exhibit A attached hereto and generally known as
Block 3505: Lots 031, 031a and 035 (the “Land”) is ground leased by Project Sponsor pursuant
to a ground lease with U.A. Local 38 Pension Trust Fund, which holds fee title to the Land (the
"Ground Lease"). The actual boundaries of the Land will be revised as part of Developer’s
subdivision and mapping process, and the final legal description for the portion of the Land that
will become the Joseph P. Mazzola Gardens will be attached to the Easement (as defined below).
Project Sponsor submitted an application for the development of a project, which includes
development on the Land and on other areas in the vicinity of the Land, that is subject to the
Market and Octavia Community Improvement Impact Fee pursuant to Section 421 of the
Planning Code that is currently estimated to be $4,627,664 (the “Fee”).

D. Pursuant to the provisions of Article 4 of the Planning Code, the Project Sponsor
has requested that the City enter into an In-Kind Agreement associated with the Project in order

to satisfy its Fee obligation under Section 421.3(d) of the Planning Code. The in-kind
improvements consist of a development of public open space improvements in a portion of the
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Project to create a public open spaAcevrefe'rred to herein as “Joseph P. Mazzola Gardens,” or the
"Gardens" as more particularly described in Exhibit B (“In-Kind Improvements”).

E. The value of the In-Kind Improvements, together with the land value of the
Easement, is anticipated to exceed the amount of the Fee waiver that would be made by the City -
pursuant to this Agreement, and Project Sponsor has offered to contribute such excess value as
part of the Development Agreement. Project Sponsor has also offered to assume full
responsibility for the operation of the In-Kind Improvements, full physical maintenance
responsibility for the In-Kind Improvements and liability relating to the construction and
maintenance of the In-Kind Improvements for the life of the Project.

F.  The In-Kind Improvements meet the identified community need for parks and
open spaces in the Market and Octavia plan area, and are not a physical improvement or
provision of space otherwise required by the Project entitlements or other City Code.

G. .0On : , 2017 Project SpOnsoi' presented its plans and cost
estimates for. the Gardens to the Market and Octavia Citizens Advisory Committee, which
expressed its support for the Gardens.

H. On ' , 2017 Project Sponsor presented its plans and cost
estimates for the Gardens to the Interagency Plan Implementation Committee, which expressed
its support for the Gardens.

L On , 2017 (Motion No. ), the Planning Commission
approved the Fee waiver and authonzed the Director of Planning to enter into this Agreement.

J. - The City and the Project Sponsor are willing to enter into this Agreement on the
terms and conditions set forth below.

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties agree as follows:

ARTICLE 1
DEFINITIONS

Defined Terms. As used in this Agreement, the following words and phrases have the
following meanings.

“Agreement” shall mean this Agreement.
. “Building A” shall have the meaning given such term in the Development Agreement.
“City” shall have the meaning set forth in the preamble to this Agreement.

“Date of Satisfaction” shall have the meaning set forth in Section 5.3 below.
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“Devélopment Agreement” shall mean that certain Development Agreement between
the City and Project Sponsor with respect to the Project. :

“Development impact fee” or “Fee” shall mean the fee charged to development projects
under Article 4, Section 421 of the Planning Code.

“DBI” shall mean the City's Department of Building Inspection.
“DPW?” shall mean the City'é Department of Public Works.
‘“Easement” shall have the meaning set forth in Section 4.5 below.
“Effective Date” shall have the meaning set forth in Recital B.

“First Construction Document” shall have the meaning set forth in Section 401 of the
Planning Code.

“Ground Lease” means that certain Ground Lease ‘between Owner and Developer
relating to the Project Site, dated , 2017, and having a term of 99 years.

~ “In-Kind Improvements” shall have the meaning set forth in Recital D.
“In-Kind Value” shall have the meaning set forth in Section 3.2 below.
“Land” shali have the meaning set forth in Recital C.
"life of the Project"” shall mean the life of Building A.
“Notice of Satisfaction” shall have the meaning sét forth in Section 5.3 below.
“fayment Analysis” shall have the meaning set forth in Section 5.2 below.
“Payment Documentation” shall have the meaning set forth in Section 5.1 below.
“Plans” shall have the meaning.;,7 set forth in Section 4.2 below.
“Project” shall have the meaning set forth in the preamble fo this Agreement.
“Project Sponsor” shall H_ave the meaning set forth'in the preamble to this Agreement.

“Project Fee” shall mean the Market and Octavia Community Improvement Impact Fee
applicable to the Project, as calculated pursuant to Section 3.1 below.

“Security” shall have the meaning set forth in Section 5.4 below.

ARTICLE2 -
PROJECT SPONSOR REPRESENTATIONS AND COVENANTS

The Project Sponsor hereby represents, warrants, agrees and covenants to the City ‘as
follows:
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2.1  The above recitals relating to the Project are true and correct.

2.2 Project Sponsor:. (1) is a limited liability company duly organized and existing
under the laws of the State of California, (2) has the power and authority to lease and own its
properties and assets and to carry on its business as now being conducted and as now
contemplated to be conducted, (3) has the power to execute and perform all the undertakings of
this Agreement, and (4) is the sole ground lessee of the Land on which the Project is located.

2.3  The execution and delivery of this Agreement and other instruments required to
be executed and delivered by the Project Sponsor pursuant to this Agreement: (1) have not
violated and will not violate any provision of law, rule or regulation, any order of court or other
agency or government, and (2) have not violated and will not violate any provision of any
agreement or instrument to which the Project Sponsor is bound, or result in the creation or
imposition of any prohibited lien, charge or encumbrance of any nature.

© 24  No document furnished or to be furnished by the Project Sponsor to the City in
connection with this Agreement contains or will contain any untrue statement of material fact, or
omits or will omit a material fact necessary to make the statements -contained therein not
misleading, under the circumstances under which any such statement shall have been made.

2.5  Neither the Project Sponsor, nor any of its principals or members, have been
suspended, disciplined or debarred by, or prohibited from contracting with, the U.S. General
Services Admmlstratlon or any federal, state or local governmental agency durmg the past five
(5) years.

2.6  Pursuant to Section 421.3(d)(5) of the Planning Code, the Project Sponsor shall
reimburse all City agencies for their administrative and staff costs in negotiating, drafting, and
monitoring compliance with this Agreement.

ARTICLE 3 |
CALCULATION.OF FEE AND IN-KIND CREDIT

3.1  The Project Fee has been calculated in accordance with Section 421.3 of the
Planning Code and totals $4,627,664 based on the Project as approved. (For the fee calculat1ons
see Exhibit C.) .

3.2  Based on two cost estimates and an appraisal provided by independent sources,
the Director of Planning determines that the In-Kind Improvements and Easement have a value
of approximately $8,620,568(the “In-Kind Value”); provided, however, if upon final
completion the actual construction and development costs to the Project Sponsor of providing the
In-Kind Improvements are lower than this amount, the provisions of Section 5.2 shall apply.
Documentation establishing the estimated third-party eligible costs of providing the In-Kind
Improvements in compliance with apphcable City standards is attached hereto as Exhibit D (the
"Cost Documentation").

3.3  Onthe Date of Satisfaction, the Project Sponsor shall receive a credit against the
Project Fee in the amount of the In-Kind Value, subject to Section 5.1 below.

ARTICLE 4
CONSTRUCTION OF IN-KIND IMPROVEN[ENTS

4.1  Conditions of Performance. The Project Sponsor agrees to take all steps
necessary to construct and provide, at the Project Sponsor’s sole cost, the In-Kind Improvements
for the benefit of the City and the public if and when the Project Sponsor constructs Building A,
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in accordance with the terms and conditions of the De\}elopment Agreement, and the City shall
accept the In-Kind Improvements in lieu of the Project Fee under this Agreement if this
Agreement is still in effect and each of the following conditions are met:

42  Plans and Permits. The Project Sponsor shall cause an appropriate design
professional to prepare detailed plans and specifications for the In-Kind Improvements, which
plans and specifications shall be submitted for review and approval by DBI, DPW and other
applicable City departments or agencies in the ordinary course of the process of obtaining a site
or building permit for Building A (upon such approval, the “Plans”). The Project Sponsor shall
be responsible for obtaining all permits and approvals from other affected departments that are
necessary to implement this proposal. Review and approval of the plans and specifications of the
In-Kind Improvements by the City’s Planning Department shall not be unreasonably withheld,
delayed or conditioned. The Project Sponsor shall be responsible, at no cost to the City, for
completing the In-Kind Improvements strictly in accordance with the approved Plans and shall
not make any material change to the approved Plans during the course of construction without
first obtaining the Director of Planning’s written approval. Upon completion of the In-Kind
Improvements, the Project Sponsor shall furnish the City with a copy of the final approved Plans
for the In-Kind Improvements and documentation of any material changes or dev1at10ns
therefrom that may occur during construction of the In-Kind Improvements.

4.3  .Construction. Subject to the provisions of Article 5 below, all construction with
respect to the In-Kind Improvements shall be accomplished prior to the first certificate of
occupancy for Building A, including any temporary certificate of occupancy. The In-Kind
Improvements shall be installed in accordance with good construction and engineering practices
and applicable laws.. The Project Sponsor, while performing any construction relating to the In-

‘Kind Improvements, shall undertake commercially reasonable measures in accordance with good
construction practices to minimize the risk of injury or damage to the surrounding property, and
the risk of injury to members of the public, caused by or resulting from the performance of such
construction. All construction relating to the In-Kind Improvements shall be performed by
licensed, insured and bonded contractors. :

44  Inspections. The Project Sponsor shall request the customary inspections of the
In-Kind Improvement work by DBI, DPW and all other applicable City departments or agencies
during construction using apphcable City procedures in accordance with the City's Building
Code and other applicable law. Upon final completion of the work and the Project Sponsor's
receipt of all final permit sign-offs, the Project Sponsor shall notify all applicable City
departments or agencies that the In-Kind Improvements have been completed. The City
departments or agencies shall inspect the site to confirm compliance with applicable City
standards for the work. This condition will not be satisfied until all applicable City departments
and agencies have certified that the In-Kind Improvements are complete and ready for their
intended use, including the City Engineer’s issuance of a Determmatlon of Completion.

4.5  Completion of In-Kind Improvements. Upon final completion of the In-Kind
Improvements and the Project Sponsor's receipt of all final permit sign-offs, the Project Sponsor
shall notify the Director of Planning that the In-Kind Improvements have been completed. The
Director of Planning, or his or her agent, shall inspect the site to confirm compliance with this
Agreement, and shall promptly notify the Project Sponsor if there are any problems or
deficiencies. The Project Sponsor shall correct any such problems or deficiencies and then
request another inspection, repeating this process until the Director of Planning approves the In-
Kind Improvements as satisfactory. Such approval shall be based on the requirements of this
Agreement and shall not be unreasonably withheld. If the Director of Planning approves the In-
Kind Improvements as satisfactory, the Project Sponsor shall promptly deliver to the Director of
Planning an original copy of the easement agreement attached as Exhibit E (the “Easement”),
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duly executed by Project Sponsor and notarized. Upon execution and delivery, the partles shall
record the Easement.

ARTICLE 5
SATISFACTION OF OBLIGATIONS

5.1  Evidence of Payment. The Project Sponsor shall provide the Planning
Department with documentation substantiating payment by the Project Sponsor of the cost of
providing the In-Kind Improvements in the form of third-party checks and invoices and its or its
general contractor’s standard general conditions allocation' (the “Payment Documentation”).
The Payment Documentation shall include information necessary and customary in the
construction industry to verify the Project Sponsor’s costs and payments. The cost of providing
the In-Kind Improvements shall not be significantly higher than the average capital costs for the
City to provide comparable improvements, based on current value of recently completed
projects, as selected by the City in its sole discretion.

52  Payment Analysis. The City shall provide the Project Sponsor with a written
report of its review of the Payment Documentation (“Payment Analysis”) within ten (10)
business days of its receipt thereof, which review shall be conducted for the exclusive purpose of
determining whether the Payment Documentation substantially and reasonably documents that
the cost of providing the In-Kind Improvements shall not be significantly higher than the average
capital costs for the City to provide comparable improvements, based on current value of
recently completed projects, as selected by the City in its sole discretion. ~

52.1 If the Payment Analy51s reasonably substantiates that the Project Sponsor
made payments in respect of the In-Kind Improvements that, when combined with value of the
Easement, represent a sum that is less than the In-Kind Value, the Project Sponsor shall, within
sixty (60) days of the date of the Payment Analysis, pay the City an amount equal to the
difference between the In-Kind Value and the sum of the actual amount paid in respect of the In-
Kind Improvements by the Project Sponsor and the value of the Land. If the Payment Analysis
reasonably substantiates that the Project Sponsor made payments in respect of the In-Kind
Improvements that, when combined with the value of the Land, represent a sum equal to or
greater than the In-Kind Value, then the Project Sponsor shall not be entitled to a refund of such
overpayments and the City shall not be entitled to any additional funds related to the In-Kind
Value.

5.2.2 The City and Project Sponsor shall endeavor to agree upon the Payment
Analysis. If they are unable to so agree within thirty (30) days after receipt by Project Sponsor
of the City’s Payment Analysis, Project Sponsor and the City shall mutually select a third-party
engineer/cost consultant. The City shall submit its Payment Analysis and Project Sponsor shall
submit the Payment Documentation to such engineer/cost consultant, at such time or times and in
such manner as the City and Project Sponsor shall agree (or as directed by the engineer/cost
consultant if the City and Project Sponsor do not promptly agree). The engineer/cost consultant
shall select either the City’s Payment Analysis or Project Sponsor’s determination pursuant to
the Payment Documentation, and such determination shall be bmdmg on the City and Project
Sponsor.

53  Satisfaction of Obligations. Upon agreement of the Payment Analysis and

- completion of the In-Kind improvements, the Director of Planning shall provide the Project
Sponsor with a Notice of Satisfaction of Obligations (the “Notice of Satisfaction™) that certifies
that the In-Kind Improvements have been inspected and been determined to be ready for use by
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the public based on current City standards, and constitute the full satisfaction of the obligation to
provide In-Kind Improvements in the form required hereunder, and that the City has received
full payment in an amount equal to the difference between the In-Kind Value and the actual
amount paid in respect of the In-Kind Improvements by the Project Sponsor. The Project
Sponsor shall not receive final credit for the In-Kind Improvements until the Notice of
Satisfaction is delivered, the Easement required by Article 8 is recorded, the City receives any
additional payments as may be required under this Article 5, and all other obligations of the
PrOJect Sponsor under this Agreement have been satisfied (the “Date of Satisfaction”).

5.3.1 Notwithstanding the provisions of Article 7 of this Agreement, the notices
given by the parties under this Section 5.3 may be in the written form and delivered in the
manner mutually agreed upon by the parties. The City may, in its sole discretion, waive the
requirement for its issuance of the Notice of Satisfaction described in this Section 5.3 by
providing written notice to the Project Sponsor.

5.3.2 The Project Sponsor assumes all risk of loss during construction, and shall
not receive final credit for the In-Kind Improvements until the Date of Satisfaction.

5.4 . Security. If the Planning Director has not issued the Notice of Satisfaction (or
- waived the requirement for the Notice of Satisfaction) under Section 5.3 prior to issuance of the
first certificate of occupancy for Building A, including any temporary certificate of occupancy,
- the Project Sponsor shall provide a letter.of credlt, surety bond, escrow account, or other security
reasonably satisfactory to the Planning Director in the amount of one hundred percent (100%) of
the Cost Documentation-applicable to the uncompleted In-Kind Improvements (the ¢ ‘Security”)
to be held by the City until issuance of the Notice of Satisfaction, at which date it shall be
returned to the Project Sponsor. If the Project Sponsor is required to post a bond for the Project
with the Department of Public Works under the Subdivision Map Act or as a street improvement
bond and that security covers the In-Kind Improvements to be provided under this Agreement,
the Subdivision Map Act bond or street improvement bond may be substituted for the Security
required by this Section 5.4 and the Project Sponsor is not required to prov1de additional Security
for the In-Kind Improvements.

5.5 Notwithstanding anything in this Agreement to the contrary:

‘ 5.5.1 On and after the Effective Date, for so long as this Agreement remains in

effect and the Project Sponsor is not in breach of this Agreement, the City’s Planning
Department will not request that DBI withhold the issuance of any additional building or other
permits necessary for Building A or any other portion of the Project solely due to the Project
Sponsor’s payment of less than the full Project Fee amount in anticipation of the In-Kind
Improvements ultimately being accepted and credited against the Project Fee under the terms and
conditions set forth in this Agreement.

5.5 2 The City’s Planning Department will request that DBI not issue or renew
any further certificates of occupancy for Building A until the City receives payment of the full
Project Fee (in some combination of the acceptance of In-Kind Improvements having the value

“described under this Agreement, receipt of the Security, and/or the acceptance of other cash
payments received by the City directly from Project Sponsor) before issuance of the first
certificate of occupancy for Building A, including any temporary certificate of occupancy.

5.5.3 The City’s issuance of a certificate of final completion or any other permit
or approval for Building A shall not release the Project Sponsor of its obligation to pay the full
14419004 3865419v2 ' S '
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Project Fee (with interest, if applicable), if such payment has not been made at the time the City
issues such certificate of final completion. '

5.54 If the In-Kind Improvements for any reason prove to be insufficient to
provide payment for sums due from the Project Sponsor as and when required under this
Agreement, and the Project Sponsor fails to pay such amount within thirty (30) days following
notice by the City, DBI may institute lien proceedings to recover the amount of the Project Fee
due plus interest pursuant to Section 408 of the Planning Code and Section 107.13.15 of the
Building Code.

5.5.5 The Project Sponsor understands and agrees that any payments to be
credited against the Project Fee shall be subject to the provisions set forth in San Francisco
Administrative Code Sections 6.80-6.83 relating to false claims. Pursuant to San Francisco
Administrative Code Sections 6.80-6.83, a party who submits a false claim shall be liable to the
City for three times the amount of damages which the City sustains because of the false claim. A
party who submits a false claim shall also be liable to the City for the cost of a civil action
brought to recover any of those penalties or damages and may be liable to the City for a civil
penalty of up to $10,000 for each false claim. A party will be deemed to have submitted a false
claim to the City if the party: (a) knowingly presents or causes to be presented to any officer or
employee of the City a false claim; (b) knowingly makes, uses or causes to be made or used a
false record or statement to get a false claim approved by the City; (c) conspires to defraud the
City by getting a false claim allowed by the City; (d) knowingly makes, uses or causes to be
made or-used a false record or statement to conceal, avoid or decrease an obligation to pay or
transmit money or property to the City; or (€) is beneficiary of an inadvertent submission of a
false claim to the City, subsequently discovers the falsity of the claim, and fails to disclose the
false claim to the City within a reasonable time after discovery of the false claim. The Project
Sponsor shall include this provision in all contracts and subcontracts relating to the In-Kind
Improvements, and shall take all necessary and appropriate steps to verify the accuracy of all
payments made to any such contractors and subcontractors.

‘ ARTICLE 6
OPERATIONS, MAINTENANCE AND LIABILITY

6.1  Operations, Maintenance and Liability Responsibility. In consideration for
the Project Fee waiver pursuant to this Agreement, Project Sponsor, on behalf of itself and all
future fee owners of the Land, has agreed to operate the In-Kind Improvements, and assume full
maintenance responsibility for the In-Kind Improvements contemplated in this Agreement and
liability relating to construction and maintenance of the In-Kind Improvements for the life of the
Project after the Date of Satisfaction. Project Sponsor acknowledges that the City shall bear no
operations or maintenance responsibility or liability for the construction or maintenance of such
In-Kind Improvements and their operation. Project Sponsor shall obtain all permits and
approvals from other affected departments that are necessary to implement this proposal, and
shall abide by any conditions associated with such permits including the posting and
maintenance of insurance and security. The City would not be willing to enter into this
Agreement without this provision and the Project Sponsor’s acceptance of all operations and
maintenance responsibility and liability relating to construction, maintenance and operation of
the In-Kind Improvements in accordance with this Article is a condition of the Planning
Commission’s approval of the terms of this Agreement.
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6.2  Contracts for Maintenance. The City and the Planning Commission
acknowledge that the Project Sponsor may hire third parties to perform Project Sponsor’s
maintenance obligations with respect to the In-Kind Improvements. Notwithstanding Project
Sponsor’s use of third parties to perform such maintenance obligations, Project Sponsor shall
. have full responsibility at all times to perform such maintenance obligations to the standards
-required in the Easement.

ARTICLE 7
NOTICES

Except as may otherwise be mutually agreed upon by the parties in writing, all notices
given under this Agreement shall be effective only if in writing and given by delivering the
notice in person or by sending it first-class mail or certified mail with a return receipt requested
or by overnight courier, return receipt requested, addressed as follows:

CITY: : PROJECT SPONSOR:

Director of Planning c/o Strada Investment Group

City and County of San Francisco 101 Mission Street

1660 Mission St. ) Suite 420

San Francisco, CA 94103 San Francisco, CA 94105
Attn: Michael Cohen

with a copy to:

Office of the City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place
San Francisco, CA. 94102
Attn: Land Use Team

or to such other address as either party may from time to time specify in writing to the other -
party. Any notice shall be deemed given when actually delivered if such delivery is in person,
two (2) days after deposit with the U.S. Postal Service if such delivery is by certified or
registered mail, and the next business day after deposit with the U.S. Postal Service or with the
commercial overnight courier service if such delivery is by overnight mail.

ARTICLE S8
DEVELOPMENT AGREEMENT; TERM

This Agreement is being made as part of the Development Agreement, and shall remain
‘in effect for so long as the Development Agreement remains in effect (subject to any provisions
that, by their terms, survive expiration or termination).

- ARTICLE 9
ADDITIONAL TERMS

9.1 This Agreement contemplates the construction and maintenance of In-Kind
Improvements as authorized under Article 4 of the Planning Code and is not intended to be a
14419.004 3865419v2 .
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public works contract; provided, however, that Project Sponsor shall pay prevalhng wages as set
forth in Section 10.1 on the In Kind Improvements.

92 The City shall have the right, during normal business hours and upon reasonable
notice, to review all books and records of the Project Sponsor pertaining to the costs and
expenses of prov1d1ng the In-Kind Improvements.

9.3 This instrument (including the exhibit(s) hereto) contains the entire agreement
between the parties and all prior written or oral negotiations, discussions, understandings and
agreements are merged herein. This Agreement may be executed in several counterparts, each of
which shall be an original and all of which shall constitute but one and the same instrument.

9.4  This Agreement may be effectively amended, changed, modified, altered or
terminated only by written instrument executed by the parties hereto except that the Project
Sponsor may terminate this Agreement by written notice to the City at any time prior to issuance
of the Building A’s First Construction Document, in which event the Project Sponsor shall have
no obligations or liabilities under this Agreement and the City would have no obligation to issue
such First Construction Document unless and until this Agreement is reinstated, another
agreement is executed by the parties, or the Project Sponsor’s obligations under Atticle 4 of the
Planning Code are satisfied in another manner. Any material amendment shall require the .
approval of the City’s Planning Commission, in its sole discretion.

9.5  No failure by the City to insist upon the strict performance of any obligation of
Project Sponsor under this Agreement or to exercise any right, power or remedy arising out of a
breach thereof, irrespective of the length of time for which such failure continues, and no
acceptance of payments during the continuance of any such breach, shall constitute a waiver of -
such breach or of the City’s right to demand strict compliance with such term, covenant or
condition. Any waiver must be in writing, and shall be limited to the terms or matters contained
in such writing. No express written waiver of any default or the performance of any provision
hereof shall affect any other default or performance, or cover any other period of time, other than
the default, performance or period of time specified in such express waiver. One or more written
waivers of a default or the performance of any provision hereof shall not be deemed to be a
waiver of a subsequent default or performance. In the event of any breach of this Agreement by
the Project Sponsor, the City shall have all rights and remedies available at law or in equity.

9.6  This Agreement shall be governed exclusively by and construed in accordance
with the applicable laws of the State of California.

9.7  The section and other headings of this Agreement are for convenience of
reference only and shall be disregarded in the interpretation of this Agreement. Time is of the
essence in all matters relating to this Agreement.

9.8 - This Agreement does not create a partnership or joint venture between the City
and the Project Sponsor as to any activity conducted by the Project Sponsor relating to this
Agreement or otherwise. The Project Sponsor is not a state or governmental actor with respect
to any activity conducted by the Project Sponsor hereunder. This Agreement does not constitute
authorization or approval by the City of any activity conducted by the Project Sponsor. This
Agreement does not create any rights in or for any member of the public, and there are no third
party beneficiaries. \

9.9  Notwithstanding anything to the contrary contained in thls Agreement, the Project

Sponsor acknowledges and agrees that no officer or employee of the City has authority to
commit the City to this Agreement unless and until the Planning Commission adopts a resolution
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approving this Agreement, and it has been duly executed by the Director of Plannmg and
approved as to form by City Attorney.

9.10 The Project Sponsor, on behalf of itself and its successors, shall indemnify,
defend, reimburse and hold the City harmless from and against any and all claims, demands,
losses, liabilities, damages, injuries, penalties, lawsuits and other proceedings, Judgments and
awards and costs by or in favor of a third party, incurred in connection with or arising directly or
indirectly, in whole or in part, out of: (a) any accident, injury to or death of a person, or loss of or
damage to property occurring in, on or about the site of the In-Kind Improvements during their
construction, provided that such accident, injury, death, loss or damage does not result from the
- gross negligence of the City; (b) any default by the Project Sponsor under this Agreement, or the
Easement, (d) the construction of the In-Kind Improvements constructed by or on behalf of the
Project Sponsor; .and (¢) any acts, omissions or negligence of the Project Sponsor or its agents
under this Agreement or the Easement. The foregoing Indemnity shall include, without
limitation, reasonable fees of attorneys, consultants and experts and related costs and Clty S costs
of investigation. The Project Sponsor specifically acknowledges and agrees that it has an
immediate and independent obligation to defend City from any claim which actually or
potentially falls within this indemnity provision even if such allegation is or may be groundless,
fraudulent or false; which obligation arises at the time such claim is tendered to the Project
Sponsor by City and continues at all times thereafter. The Project Sponsor’s obligations under
this Section shall survive the expiration or sooner termination of this Agreement.

ARTICLE 10
CITY CONTRACTING PROVISIONS

10.1 The Project Sponsor agrees that any person performing labor in the construction
of the In-Kind Improvements shall be paid not less than the Prevailing Rate of Wage (as defined
in San Francisco Administrative Code Section 6.1) consistent with the requirements of
Section 6.22(e) of the San Francisco Administrative Code, and shall be subject to the same hours
and working conditions, and shall receive the same benefits as in each case are provided for
similar work performed in San Francisco County. The Project Sponsor shall include, in any-
contract for construction of such In-Kind Improvements, a requirement that all persons
performing labor under such contract shall be paid not less than the highest prevailing rate of
wages for the labor so performed. The Project Sponsor shall require any contractor to maintain,
and shall deliver to the City upon request, weekly certified payroll reports with respect to all
persons performing labor in the construction of the In-Kind Improvements. The requirements of
this Section only apply to the In-Kind Improvements, and the payment of Prevailing Wages for
the remainder of the Project shall not be required except as set forth in the Development
Agreement. '

: 10.2 The Project Sponsor understands and agrees that under the City’s Sunshine
Ordinance (San Francisco Administrative Code, Chapter 67) and the State Public Records Law
(Gov’t Code Section 6250 et seq.), this Agreement and any and all records, information, and
materials submitted to the City hereunder are public records subject to public disclosure. The
* Project Sponsor hereby acknowledges that the City may disclose any records, information and
materials submitted to the City in connection with this Agreement.

10.3 In the performance of this Agreement, the Project Sponsor covenants and agrees
not to discriminate on the basis of the fact or perception of a person’s race, color, creed, religion,
national origin, ancestry, age, sex, sexual orientation, gender identity, domestic partner status,
marital status, disability, weight, height or Acquired Immune Deficiency Syndrome or HIV
status (AIDS/HIV status) against any employee or any City employee working with or applicant
for employment with the Project Sponsor, in any of the Project Sponsor’s operations within the
United States, or against any person seeking accommodations, advantages, facilities, privileges,
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services, or membership in all business, social, or other establishments or organizations operated
by the Project Sponsor.

10.4  Through execution of this Agreement, the Project Sponsor acknowledges that it is
familiar with the provisions of Section 15.103 of the City’s Charter, Article ITI, Chapter 2 of
City’s Campaign and Governmental Conduct Code, and Sections 87100 et seq. and Sections
1090 et seq. of the Government Code of the State of California, and certifies that it does not
know of any facts which constitute a violation of said provision and agrees that if it becomes
aware of any such fact during the term, the Project Sponsor shall immediately notify the City.

10.5 Through execution of this Agreement, the Project Sponsor acknowledges that it is
familiar with Section 1.126 of City’s Campaign and Governmental Conduct Code, which
prohibits any person who contracts with the City, whenever such transaction would require
approval by a City elective officer or the board on which that City elective officer serves, from
making any campaign contribution to the officer at any time from the commencement of
negotiations for the contract until three (3) months after the date the contract is approved by the
City elective officer or the board on which that City elective officer serves. Sar Francisco Ethics
Commission Regulation 1.126-1 provides that negotiations are commenced when a prospective
contractor first communicates with a City officer or employee about the possibility of obtaining a
specific contract. This communication may occur in person, by telephone or in writing, and may
be initiated by the ‘prospective contractor or a City officer or employee. Negotiations are
completed when a contract is finalized and signed by the City and the contractor. Negotiations
are terminated when the City and/or the prospective contractor end the negotiation process
before a final decision is made to award the contract.

10.6  The City urges companies doing business in Northern Ireland to move toward
resolving employment inequities and encourages then to abide by the MacBride Principles as
expressed in San Francisco Administrative Code Section 12F.1 et eq. The City also urges San
Francisco companies to do business with corporations that abide by the MacBride Principles.
The. Project Sponsor acknowledges that it has read and understands the above statement of the
- City concerning doing business in Northern Ireland.

10.7  The City urges companies not to import, purchase, obtain or vse for ahy purpose,
any tropical hardwood, tropical hardwood wood product, virgin redwood, or virgin redwood
wood product

' 10.8 Developer shall comply Wlth the Workforce Agreement in the construction of the ‘
In-Kind Improvements.

NOW THEREFORE, the parties hereto have executed this In- Kmd Agreement as of the
date set forth above.
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CITY AND COUNTY OF SAN STRADA BRADY LLC,
FRANCISCO, acting by and through its a California limited liability company
Planning Commission .

By: By:
Director of Planning Name:
' Title:
APPROVED:
DENNIS J. HERRERA
- City Attorney
By:

Charles Sullivan, Deputy City Attorney

ACKNOWLEDGED:

Department of Building Inspection

By:
Authorized Representative

ACKNOWLEDGED:

Department of Public Works

By:
Authorized Representative
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Exhibit A to In-Kind Agreement
The Land

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF SAN FRANCISCO,
COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA AND IS DESCRIBED AS FOLLOWS:

Block 3505/Lot 031

BEGINNING AT A POINT ON THE NORTHWESTERLY LINE OF COLTON STREET, DISTANT
THEREON 50 FEET NORTHEASTERLY FROM THE NORTHEASTERLY LINE OF BRADY STREET,;
RUNNING THENCE NORTHEASTERLY ALONG SAID LINE OF COLTON STREET 50 FEET; THENCE
AT A RIGHT ANGLE NORTHWESTERLY 50 FEET; THENCE AT A RIGHT ANGLE SOUTHWESTERLY
50 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 50 FEET TO THE POINT OF BEGINNING.

BEING A PORTION OF MISSION BLOCK NO. 13.
Assessor’s Lot 031; Block 3505

Block 3505/Lot 031A

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHEASTERLY LINE OF BRADY
STREET AND THE NORTHWESTERLY. LINE OF COLTON STREET; RUNNING THENCE
NORTHWESTERLY ALONG SAID NORTHEASTERLY LINE OF BRADY STREET 50 FEET; THENCE
AT A RIGHT NORTHEASTERLY 50 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 50 FEET
TO THE SAID NORTHWESTERLY LINE OF COLTON STREET; THENCE AT A RIGHT ANGLE
SOUTHWESTERLY ALONG SAID LINE OF COLTON STREET 50FEET TO THE POINT OF
BEGINNING. '

BEING A PORTION OF MISSION BLOCK NO. 13.

.Assessor’s Lot 031A; Block 3505

Block 3505/Lot 035

BEGINNING AT A POINT ON THE NORTHEASTERLY LINE OF BRADY STREET, DISTANT THEREON
50 FEET NORTHWESTERLY FROM THE NORTHWESTERLY LINE OF COLTON STREET; AND
RUNNING THENCE NORTHWESTERLY ALONG THE SAID NORTHEASTERLY LINE OF BRADY
STREET 50 FEET; THENCE AT A RIGHT ANGLE NORTHEASTERLY 179 FEET AND 6 INCHES;
THENCE AT A RIGHT ANGLE SOUTHEASTERLY 100 FEET TO THE NORTHWESTERLY LINE OF
COLTON STREET; THENCE SOUTHWESTERLY ALONG THE NORTHWESTERLY LINE OF COLTON
STREET 9 FEET 6 INCHES; THENCE AT A RIGHT ANGLE NORTHWESTERLY 80 FEET; THENCE AT
A RIGHT ANGLE SOUTHWESTERLY 70 FEET; THENCE AT A RIGHT ANGLE SOUTHEASTERLY 30
FEET; THENCE AT A RIGHT ANGLE SOUTHWESTERLY 100 FEET TO THE NORTHEASTERLY LINE
OF BRADY STREET AND THE POINT OF BEGINNING. :

BEING A PORTION OF MISSION BLOCK NO. 13.

Assessor’s Lot 035; Block 3505 o
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Exhibit B to In-Kind Agreement
In-Kind Improvements Description

An image of the improvements is contained on the next page.
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Exhibit C to In-Kind Agreement

9/26/17

Calculation of Market and Octavia Community Improvement Impact Fee

Type of Space Amount of Space Fee Gross Per Total Fee
~ Square Foot
Residential . $ $
gross square feet

Non-residential - $ $

' gross square feet
TOTAL $
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Exhibit D to In-Kind Agreement
Cost Documentation

The calculatlon of In-Kind Value for the proposed J oseph P. Mazzola Gardens has multiple
components. These include:

Determining the value of required improvements

Determining the value of the proposed improvements

Determining the specific improvements that would be provided via this In-Kind Agreement
. Determining the specific improvements that would need to be provided via a gift to the City

Determining the Vaiue of Proposed Improvements

To help determine the value of the proposed In-Kind Improvements, the Project Sponsor

‘provided two cost estimates of the hard costs and appraisal of the Land on which the In-Kind
Improvements will be located. The lower cost estimate was utilized by the Project Sponsor in
calculating the overall value of the proposed improvements, including other costs such as design:
and engineering fees, site preparation, and hazardous remediation. This estimate concluded that
the overall cost of the improvements was $1,120,568.

Table 2 — Cost of Joseph P. Mazzola Gardens Iniprovements

Design Costs $101,870.00
Site Demolition $25,995.00
Waterproofing - $138,640.00
Structures and Finishes $94,740.00
Underground Utilities and

Grading of Dirt $160,688.00
Landscape, Hardscape and .

Furniture $598,635.00
TOTAL COSTS $1,120,568.00
Land Value $7,500,000.00
TOTAL VALUE ' $8,620,568.00

Determmmg the Speclﬁc Improvements that Would be Provided via this In-Kind
Agreement :

. The approval of this In-Kind Agreement would commit the Project Sponsor to creating a
privately owned publicly accessible park on a portion of the Land. Through this In-Kind
Agreement the Project Sponsor would commit to $4,627,664 of value in land and improvements
in lieu of its Market and Octavia Community Improvements Impact Fee of the same amount.

Determining the specific improvements that would need to be provided via a gift to the City

The value of the proposed In-Kind Improvements ($8,620,568) exceeds the Project Sponsors
requested fee waiver ($4,627,664) by $3,992,922. The Project Sponsor is proposing to gift the
14419.004 3865419v2 |
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City the value of these improvements, and to make a gift of operating and maintaining the
Gardens for the life of the project. Such a gift would occur via a separate legal agreement with
. the City if Project Sponsor requests such an agreement. :
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Exhibit E to In-Kind Agreement

RECORDING REQUESTED BY:
City and County of San Francisco
Director of Property

25 Van Ness Avenue, Suite 400
San Francisco CA 94108

AND WHEN RECORDED MAIL TO:

City and County of San Francisco
Director of Property

25 Van Ness Avenue, Suite 400
San Francisco CA 94108

APN: Block 3505, Lots [029, 031, 0314, 035] (Space Above For Recorder's Use)

 EASEMENT AGREEMENT
(Publicly Accessible Open Space Easement)

[insert street address for Building A]

This Easement Agreement ("Agreement") is made by and between STRADA BRADY LLC, a
California limited liability company ("Grantor"), and the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporatlon ("Grantee" or "City"), W1th reference to the following
facts:

A. Grantor is the ground lessee of that certain real property situated in the City and County
of San Francisco, State of California, more particularly described in Exhibit A attached hereto
and incorporated herein by this reference (the "Burdened Property"). [Burdened Property = land
on which Building A will be built; include street address] The Burdened Property is owned in fee
by U.A. Local 38 Pension Trust Fund.

B. Pursuant to the Planned Unit Development-Conditional Use Authorization issued by the
Planning Commission on October 19, 2017, and the development agreement between Grantor
and City and amendments to the Planning Code, Zoning Map, and General Plan adopted by the
Board of Supervisors on December — , 2017 (collectively, the "Approvals™), Grantor is
redeveloping the Burdened Property and adjacent land as a large mixed-use development
including residential units, a replacement union facility, ground-floor retail/restaurant uses, a
sub-grade garage, and common open space for residential uses (the “Project”). As part of the
Project, and for good and valuable consideration, Grantor built certain improvements to create
publicly-accessible open space on the land described in Exhibit B (the “Easement Area™), and
agreed to maintain the improvements, in accordance with the development agreement and the in-

" 14419.004 3865419v2
20

522



9/26/17

kind agreement under San Francisco Planning Code Section 421.3 of the Planning Code. The
improvements are more particularly described and depicted on Exhibit C (the “Improvements”).

C. Grantor desires to grant to Grantee a nonexclusive easement over the Easement Area for
the use, enjoyment and benefit of the public for open space and recreation purposes as set forth
in this Agreement (the "Publicly Accessible Open Space Easement"), and Grantee desires to
accept the Publicly Accessible Open Space Easement from Grantor.

NOW, THEREFORE, for valuable consideration, the receipt of which each of the parties hereto
does hereby acknowledge, the parties hereto do hereby agree as follows:

1. / Grant of Easement. Subject to the provisions of this Agreement, Grantor hereby grants to
Grantee the Publicly Accessible Open Space Easement in, on and over the Easement Area for the
use, enjoyment and benefit of the public for open space and recreation purposes. Except as
expressly set forth in this Agreement, Grantor retains all rights in the Easement Area and retains
the right to permit or perform any act not inconsistent with the Publicly Accessible Open Space
Easement, including but not limited to: (a) the right to otherwise transfer the Easement Area to
anyone Grantor chooses, subject to Grantee's rights under this Agreement, so long as Grantor
simultaneously transfers its interest in the Burdened Property to the same person or entity; (b) the
right to grant additional easements in, and to encumber, the Easement Area, subject to Grantee’s
rights under this Agreement; (c) the right to bring and defend actions relating to the Easement
Area, including the right to defend any eminent domain action; (d) the right to make repairs and
modifications to the Easement Area consistent with this Agreement; (e) the right to remove and
dispose of, in any lawful manner, any object or thing left in or on the Easement Area; and (f) the
right to develop and enforce reasonable rules and regulations governing security, use, dress, and
conduct with respect to the Easement Area by the public consistent with other privately-owned
public open spaces in San Francisco (the “Rules™), provided that the Rules are enforced in a -
nondiscriminatory manner.

2. Obligation to Maintain Improvements; City Approval of Material Changes. Grantor shall
operate, repair and maintain the Improvements in good condition, at no cost to City, consistent
with other privately owned publicly accessible open spaces in San Francisco. Notwithstanding
the foregoing, Grantor shall have the right to modify, renovate, replace, and update the
Improvements, provided that any material modification to the Improvements that could limit or
materially adversely affect public access or use of the Easement Area (collectively, “Material
Changes”) will be subject to the prior review and approval of the City’s Director of Planning or
his or her designee, which approval shall not be unreasonably withheld or delayed so long as it
does not impede or materially adversely affect public access or use. Grantor shall provide not
less than sixty (60) days’ notice of any proposed Material Changes, and shall meet and confer
with the Director of Planning upon request to ensure that the proposed Material Changes do not
impede or materially adversely affect public access or use. If the Director of Planning fails to
respond to an initial request for approval within sixty (60) days, Grantor shall send a second
notice of the request, with a statement that failure to respond within twenty (20) days to the
second notice will result in a deemed approval of the proposed Material Changes. The Director
of Planning’s failure to respond to the second notice within twenty (20) days following receipt
shall be deemed a City approval of the Material Changes described in the notices.

3. Permitted Uses. The only permitted uses of the Easement Area shall be for (a) passive
recreation involving no athletic equipment or fixtures, (b) quiet contemplation and rest, without
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the use of audible electronic devices (although headphones are permitted), and (c) similar uses
approved by Grantor. Prohibited uses include (i) smoking of any form, including cigarettes,
cigars, pipes, e-cigarettes, and smokeless cigarettes, and of any substance (including tobacco and
marijuana), (ii) consumption or possession of alcoholic beverages, (iii) disorderly conduct, as
defined in Article 4 of the City’s Park Code, as amended from time to time, (iv) building fires or
cooking, except in any designated BBQ areas, and (v) graffiti, littering and the destruction of
property. Grantor may prohibit off-leash dogs and other animals in designated areas, but shall
permit service animals. Grantor may also prohibit all illegal uses, as well as peddling,
panhandling, solicitation, sleeping, or nuisance activities as permitted by law. No trailer, tent,
shack, or other outbuilding, or temporary structure shall be permitted, provided Grantor may
approve the use of temporary tents, booths, art installations, temporary displays, and other
structures in connection with public events, temporary exhibitions, or special events.

4. Hours of Operation. The Easement Area shall be open and accessible to the public every

day from dawn to dusk (or 30 minutes prior to sunset) (the "Operating Hours"), unless reduced

hours are imposed on a temporary basis by Grantor as set forth below. Grantor may prohibit any

person from entering or remaining in the Easement Area when it is closed to the public (subject

to authorized service, safety and maintenance personnel). Grantor may close all or part of the
_Easement Area as follows:

a. Emergency. In the event of an emergency or danger to the public health or safety
(including flood, storm, fire, earthquake, explosion, accident, criminal activity, riot,
civil disturbances, civil unrest, or unlawful assembly), Grantor may temporarily close
all or part of the Easement Area as needed for public safety, security and the protection
-of persons and property;

b. Maintenance and Repairs. Grantor may temporarily close such portions of the
Easement Area as needed to make repairs or perform maintenance. Grantor shall post
notices a minimum of 72 hours before a planned closure for maintenance and repairs.

c. Special Events. Grantor may close all or part of the Easement Area for special events,
but not more than eight (8) single day (between 9am and 6pm) events per calendar
year. Any daytime closures in excess of 8 single day events per calendar year shall
require the prior consent of the City’s Planning Director.

d. Extended Closure. If Grantor seeks any closure in excess of one week, Grantor shall
notify the City’s Planning Director to determine if the extended closure is warranted or
would constitute a violation of required public access.

Grantor shall have the right to block entrances and prevent the entry of persons, animals or
vehicles during the time periods when public access to the Easement Area is restricted. Grantor
shall keep a record of all closures of the Easement Area for-a period of not less than 2 years, and
shall provide a copy of such record to the Planning Director on request.

5. Signs. Grantor may post signs at the public entrances to the Easement Area, setting forth
hours of operation, a telephone number to call regarding security, management or other inquiries,
the applicable regulations imposed by this Agreement and the Rules, if any (the "Posted Signs™").
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Use of the Easement Area by the public shall be subject at all times to this Agreement, the Rules,
and the Posted Signs. Grantor shall have the right to post and erect promotional signage with .
respect to any special events in the Easement Area, or other signs as permitted by applicable law.

6. Term of Easement. This Agreement shall be effective on the date of recordation and
shall continue for the life of the building on the Burdened Property. Upon the demolition or
destruction of the building, Grantee agrees, upon Grantor’s request, to record a termination of
this Agreement. In addition, Grantee may at its discretion terminate this Agreement at any time
as to all or any portion of the Burdened Property.

7. Removal of Persons. Grantor may install and operate security devices, and maintain
security personnel in and around the Easement Area, at any time. Grantor shall have the right,
but not the obligation, to use lawful means to effect the arrest or removal of any person or
persons who creates a public nuisance, who otherwise violates the Rules, or who commits any
crime in or around the Easement Area. To the extent permitted by law, Grantor may prohibit
members of the public who have repeatedly broken the Rules in the past, from entering the
Easement Area, and if such person has entered the Easement Area, may ask such person to leave
the Easement Area. Grantee shall have the right to exercise its police power and authority
consistent with other publicly accessible areas of the City. Grantor shall not discriminate
against, or segregate, any person, or group of persons, on account of race, color, religion, creed,
national origin, gender, ancestry, sex, sexual orientation, age, disability, medical condition,
marital status, or acquired immune deficiency syndrome, acquired or perceived, or other
category prohibited by applicable law, in the use, operation or enjoyment of the Easement Area.

8. As-Is. Grantee accepts the Easement Area strictly in its "as is" physical condition, except
as otherwise specifically provided herein. Grantor may inform the public that its use of the
Easement Area shall be at its own risk. Grantor makes no representations or warranties to
Grantee or the public under this Agreement regarding the existing physical condition of the
Easement Area.

9. Enforcement. Grantee, but not the general public, shall have all rights and remedies

~ available at law or in equity in order to enforce this Agreement, including injunctive relief to
restrain prohibited activities. All rights and remedies shall be cumulative, and invocation of any
such right or remedy shall not constitute a waiver or election of other remedies.

10.  Notice and Cure Rights. Grantee shall provide written notice to Grantor of any actual or
alleged violation of this Agreement. Such notices shall be given to Grantor at the address last
furnished to Grantee. Grantor shall have a period of thirty (30) days after receipt of such notice
to cure such violation; provided, if the violation is not cured within such 30-day period, Grantor
shall have such additional time as shall be reasonably required to complete a cure so long as
Grantor promptly undertakes action to commence the cure within the 30-day period and
thereafter diligently prosecutes the same to completion.

11. Lender Notice and Cure Rights.

(@  So long as any deed of trust encumbering the Burdened Property and the
Easement Area  made in good faith and for value (each, an "Encumbrance") shall remain
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unsatisfied of record, the City shall give to the beneficiary of such Encumbrance (each, a
"Lender") a copy of each notice the City gives to Grantor from time to time of the occurrence of
a violation under this Agreement, provided that such Lender has given to the City a written
request for notice. Copies of such notices shall be given to Lenders at the address last furnished
to the City. '

(b) Each Lender shall have the right, but not the obligation, to do any act or thing
required of Grantor hereunder, and to do any act or thing which may be necessary and proper to
be done in the performance and observance of the agreements, covenants and conditions hereof;
provided, however, that no such action shall constitute an assumption by such Lender of the
obligations of Grantor under this Agreement. In the case of any notice of violation given by the
City to Grantor, the Lender shall have the same concurrent cure periods ‘as are given Grantor
under this Agreement for remedying a default or causing it to be remedied, plus, in each case, an
additional period of thirty (30) days (or such longer period as reasonably necessary so long as
Lender commences cure within such thirty (30) day period and diligently proceeds to
completion), and the City shall accept such performance by or at the instance of the Lender as.if
the same had been made by Grantor. -

() No violation or breach of any provision of this Agreement shall impair, defeat or
invalidate the lien of any Encumbrance, but all provisions hereof shall thereafter be binding upon
and effective against any owner whose title is derived through foreclosure of any Encumbrance
or acceptance of any deed in lieu of foreclosure.

12.  Litigation Expenses. If any party hereto brings an action or proceeding (including any
cross-complaint, counterclaim, or third-party claim) against the other party by reason of a
default, or otherwise arising out of this Agreement, the prevailing party in such action or
proceeding shall be entitled to its costs and expenses of suit, including, but not limited to,
reasonable attorneys' fees, which shall be payable whether or not such action is prosecuted to
judgment. "Prevailing Party" shall include, without limitation, a party who dismisses an action
for recovery hereunder in exchange for payment of the sums allegedly due, performance of
covenants allegedly breached, or consideration substantially equal to the relief sought in the
action. Attorneys' fees under this Section shall include attorneys' fees on any appeal, and, in
addition, a party entitled to attorneys' fees shall be entitled to all other reasonable costs and
expenses incurred in connection with such action. For purposes of this Agreement, reasonable
fees of attorneys of Grantee’s Office of City Attorney and Grantor’s in-house counsel shall be
based on the fees regularly charged by private attorneys with an equivalent number of hours of
professional experience in the subject matter area of the law for which Grantee's or Grantor's in-
house counsel's services were rendered who practice in the City and County of San Francisco, in
law firms with approximately the same number of attorneys as employed by the Office of City
Attorney.

13. No Waiver. No waiver by a party to this Agreement of any violation under this
Agreement shall be effective or binding unless and to the extent expressly made in writing by
such party, and no such waiver may be implied from any failure by such party to take action with
respect to such violation. No express written waiver of any violation shall constitute a waiver of
any subsequent violation in the performance of the same or any other provision of this
Agreement.
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14.  Time. Time is of the essence of this Agreement and each and every part hereof.

15.  Amendment. This Agreément niay be amended or otherwise modified only in‘writing
signed and acknowledged by Grantor (or its successors) and Grantee.

16.  Governing Law. This Agreement shall be governed by and construed in accordance with
the laws of the State of California.

17.  Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be entitled to be the original and all of which shall constitute one and the sane
agreement.

.18.  References; Titles. Wherever in this Agreement the context requires, reference to the
singular shall be deemed to include the plural. Titles of sections and paragraphs are for
convenience only and neither limit nor amplify the provisions of this Agreement.

19. Notlce Any notice given under this Agreement shall be in writing and given by
delivering the notice in person, by commercial courier or by sending it by registered or certified
mail, or Express Mail, return receipt requested, with postage prepaid, to the mailing address
listed below or any other address notice of which is given.

- GRANTOR: STRADA BRADY LLC
c/o Strada Investment Group
101 Mission Street
- Suite 420
-San Francisco, California 94105
Atténtion: Michael Cohen

GRANTEE: City and County of San Francisco
[insert Planning Director address]

Any mailing address may be changed at any time by giving written notice of such change in the
manner provided above at least ten (10) days prior to the effective date of the change. All
notices under this Agreement shall be deemed given, received, made or communicated on the
date personal receipt actually occurs or, if mailed, on the delivery date or attempted delivery date
shown on the return receipt.

20.. Successors; Run with the Land. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and any successor owners of the building on the Burdened Property.
Grantor may transfer obligations to a residential, commercial or other management association,
but shall remain ultimately responsible for Grantor’s rights and obligations under this
Agreement. The City, as Grantee, may not transfer its rights under this Agreement without
Grantor’s consent. The rights and obligations of Grantor hereunder shall run in favor of and
burden any successor owner of the building upon the Burdened Property. The provisions of this
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Agreement are for the exclusive benefit of Grantor and Grantee, and not for the benefit of nor to
give rise to any claim or cause of action by any other person; and this Agreement shall not be
deemed to have conferred any rights upon any person except Grantor (and its successors) and
Grantee. Notwithstanding the rights provided herein, nothing herein shall be deemed a
dedication of any portion of the Burdened Property to the general public.

21. Representations and Warranties.

(@  Good Standing. Grantor hereby represents, warrants and covenants that Grantor
is a limited liability company duly incorporated, validly existing and in good standing under the
laws of the State of California. Grantee hereby represents, warrants and covenants that Grantee
is a charter city and county duly incorporated, validly existing and in good standmg under the
laws of the State of California.

(b)  Authority. Granter hereby represents, warrants and covenants that Grantor has
full power and authority to enter into this Agreement and to consummate the transactions
contemplated by it, and that this Agreement has been duly authorized by all necessary action on
the part of Grantor and no other action on the part of Grantor is necessary to authorize the
execution and delivery of this Agreement. Grantee hereby represents, warrants and covenants
that Grantee has full power and authority to enter into this Agreement and to consummate the
transactions contemplated by it, and that this Agreement has been duly authorized by all
necessary action on the part of Grantee and no other action on the part of Grantee is necessary to
authorize the execution and delivery of this Agreement.

22. Severability. If any provision of this Agreement shall to any extent be invalid or -
unenforceable, the remainder of this Agreement (or the application of such provisions to persons
or circumstances other than those in respect of which it is invalid or unenforceable) shall not be -
affected thereby, and each prov1s1on of this Agreement, unless specifically conditioned upon
such invalid or unenforceable provision, shall be valid and enforceable to the fullest extent
permitted by law.

23.  Entire Agreement. This Agreement, together with any attachments hereto or inclusions
by reference, constitutes the entire agreement between the parties on the subject matter hereof,
and this Agreement supersedes and cancels any and all previous negotiations, arrangements,
agreements and understandings, if any, between the parties hereto with respect to the easements
which are the subject matter of this Agreement.

24.  Compliance With' Laws. Grantof, at no expense to Grantee, shall comply with all laws,
statutes, ordinances, rules, and regulations of federal, state and local authorities (including,
without limitation, City laws of general applicability) having jurisdiction over the Burdened

- Property, now in force or hereaﬂer adopted (collectively, “Laws™), with respect to its use of the

Burdened Property.

25.  Survival. All representations, warrant1es waivers, and indemnities glven or made
hereunder shall survive termmatlon of this Agreement.
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26.  Notices Concerning Use. Grantor reserves the right to record, post and publish notices as
referred to in Section 813, 1008 and 1009 of the California Civil Code; provided, that such
notices shall not affect the rights and obligations of Grantor and Grantee hereunder and, where
appropriate, any such notice shall include recognition of the provisions of this Agreement.

[Remainder of Page Intentionally Left Blank; Signatures Follow] A
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IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto on
,20 . : ‘

CITY AND COUNTY OF SAN FRANCISCO,
a charter city and county '

By:

John Rahaim, Director of Planning

APPROVED AS TO FORM:

DENNIS J. HERRERA, City Attorney

By:

Charles Sullivan, Deputy City Attorney

STRADA BRADY LLC
a California limited liability company

By:

Name:

Title:
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )
County of )
On , beforé me, , a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of )

On , before me, __, a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct. '

WITNESS my hand and official seal.

Signature
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CERTIFICATE OF ACCEPTANCE

. This is to certify that the interest in real property conveyed by this Easement Agreement dated
, from Grantor to the City and County of San Francisco, a municipal corporation,
- is hereby accepted by order of its [Board of Supervisors Resolution No. adopted on -
, 20, and Grantee consents to recordation thereof by its duly authorized

officer.
Dated: CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation
By:
John Updike, Director of Property
L4419.008 3865410v2
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Exhibit D
Affordable Housing Program

The Project will provide significantly more affordable housing benefits than are required under
the Market Octavia Plan and the Residential Hotel Ordinance by building supportive housing for
-formerly homeless ‘individuals and providing on-site inclusionary affordable units, all as more
specifically set forth below. Overall, the Project will achieve twenty-six to twenty-eight percent
(26-28%) affordability by means of the approximately 100 affordable units in the Colton Street
Affordable Housing Building and by ensuring that twelve percent (12%) of the units located in
Buildings A-D are affordable to residents at or below 100% AMI. ' As a non-profit service
provider for formerly homeless populations, the Community Housing Partnership will operate
the Colton Street Affordable Housing Building to serve residents with incomes of approximately
20% of area median income. For Low Income Housing Tax Credit Financing purposes, these
units will be income-restricted so as not to exceed 60% of area median income. The Project will
be phased such that the Colton Street Affordable Housing Building will be constructed before
Building C (the current Civic Center Hotel) in order to avoid offsite displacement of any of the
Tenants (as defined below in this Exhibit D) of the Civic Center Hotel who will have the right to
move directly from their existing unit in the Civic Center Hotel to the new Colton Street
Affordable Housing Building. Developer agrees to provide all of the affordable housing as on-
site units as described below, and waives any right to construct affordable housing units offsite
or to pay any in lieu fee under Planning Code section 415 et seq.

A.  Colton Street Affordable Housing Building

1. Project Description. The Colton Street Affordable Housing Building will
contain approximately 100 but not less than 95 Affordable Supportive Housing Units (the
“Colton Street Units”) in a 68-foot tall residential building. As a non-profit service provider for
formerly homeless people, the Community Housing Partnership will operate the Colton Street
Affordable Housing Building to serve residents with incomes of approximately 20% of area
median income. For Low Income Housing Tax Credit Financing purposes, these units will bé
income-restricted for the life of the Project, so as not to-exceed 60% of AMI. Developer shall
record affordability restrictions against the Colton Street Units in a form approved by MOHCD
before occupancy. The MOHCD income restrictions will require that the units be reserved for
formerly homeless households; including households exiting other supportive housing buildings,
as long as sufficient Local Operating Subsidy Program (“LOSP”) funds remain available but in

" no event beyond the life of the Project.

2. Developer Gap Financing. Developer will enter into a joint venture with
CHP to build the Colton Street Affordable Housing Building, will structure equity and debt
financing for construction, will transfer the Colton Street Parcel and its interest in the
development venture to CHP upon completion of the Colton Street Affordable Housing
Building, and will fund all predevelopment costs and gap financing required to complete the
Colton Street Affordable Housing Building and to move all Tenants to the Colton Street Units.
Developer, in conjunction with CHP, will seek Low Income Housing tax credits and tax-exempt
bond financing for construction, as well as other available federal and state resources for
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affordable housing, provided the failure to obtain any such funding shall not decrease
Developer’s affordable housing or other obligations under this Agreement.

3. Project Phasing and Delivery of Colton Street Affordable Housing
Building. The Project will be phased such that the Colton Street Affordable Housing Building
will be completed and Tenants of the Civic Center Hotel shall be offered the opportunity to
relocate to the Colton Street Affordable Housing Building at no cost to the Tenants, in order to
avoid any offsite displacement of any Tenants as a result of the Project. All Tenants who want to
be relocated shall be relocated in accordance with a relocation plan substantially in the form of
Exhibit D-1. No major renovation or demolition permit for the Civic Center Hotel building (i.e.,
Building C) will be issued by the City until a temporary certificate of occupancy has been issued
for the Colton Street Units and the Tenants have been relocated in accordance with this
Agreement. As used in this Exhibit D, the term "Tenant" shall mean a tenant occupying a unit
in the Civic Center Hotel, pursuant to a valid, written lease, as of the date on which the first
temporary certificate of occupancy has been issued for units in the Colton Street Affordable
Housing Building (the "Colton Street Building Completion Date") and who is not in default
under such lease beyond applicable notice and cure periods as of the Colton Street Building
Completion Date. The term “Tenant” shall not include any subtenant, licensee, guest, or invitee
of any Tenant, but shall only include a tenant in occupancy that is a party to rental agreement
with the Civic Center Hotel (or an authorized agent thereof) and any family members recognized
as part of that tenancy . consistent with the Rent Ordinance. From the Effective Date to the
Colton Street Building Completion Date, Developer shall not evict any tenant in the Civic Center
Hotel except for “just cause” under Section 37.9 of the San Francisco Rent Ordinance.

4. Relocation. Any Tenant that chooses to permanently ‘vacate the Civic
Center Hotel and not move to the assigned Colton Street Unit shall be entitled to relocation
benefits as described in the attached relocation plan. Developer shall make any such payment
and provide benefits as required under Section 37.9C, and shall indemnify the City against any
and all claims resulting from this Agreement or the failure to satisfy the requirements of Section
37.9C or any relocation law to the extent applicable.

5. Compliance with Residential Hotel Ordinance. The Project will equal or
exceed the Residential Hotel Ordinance's replacement requirements by providing, in the Colton
Street Affordable Housing Building, deed-restricted, supportive housing at a ratio that exceeds
the requirements of the Residential Hotel Ordinance. The Project will exceed the one-for-one
comparable unit replacement requirements of Residential Hotel Ordinance section 41.13 by
delivering approximately 100 (but not less than 95) Affordable Supportive Housing Units in the
Colton Street Affordable Housing Building to replace the Residential Hotel Units, and moving
all of the Tenants into the new Colton Street Units if they desire. In approving this Agreement,
the City has determined that the substantive comparable unit replacement unit criteria of
Residential Hotel Ordinance section 41.13 are satisfied by this Agreement. Because the Colton
Street Units will have affordability restrictions recorded against them before occupancy pursuant
to section A.l above, the Colton Street Units will not be required to remain subject to the
provisions of the Residential Hotel Ordinance, as would otherwise be required by Residential
Hotel Ordinance section 41.13(c) but will be subject to the requirements of Administrative Code
Chapter 37 (Residential Rent Stabilization and Arbitration Ordinance). The City further agrees
that the reporting and monitoring provisions of Residential Hotel Ordinance Sections 41.9-41.11
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are not relevant for the Colton Street Units and are therefore superseded by this Agreement. The
City further agrees that Developer has satisfied the requirements to obtain a Permit to Convert
- under the Residential Hotel Ordinance and/or the Residential Hotel Units will be subject to
- appropriate alternative requirements under Administrative Code Chapter 37 and this Exhibit D,
and therefore no separate permit is required in this instance.

B. On-Site BMR Housing.

1. Number of BMR Units. Not less than twelve percent (12%) of the units
located in each of Buildings A-D (approximately 57 units) shall consist of workforce BMR units
affordable to households earning up to 100% AMI (the “BMR Units”). The rental and re-rental
of the BMR Units shall comply with the lottery preferences and other provisions utilized by
MOHCD under the Mayor’s Office of Housing and Community Development Housing
Preferences and Lottery Procedures Manual, and the reporting and monitoring requirements of
the City and County of San Francisco Inclusionary Affordable Housing Program Monitoring and
Procedures Manual, each as published by MOHCD and as each may be updated from time to
time, to the extent permitted by law. Developer shall record affordability restrictions that remain
in effect for the life of the Project against each of the BMR Units, approved by MOHCD, before
occupancy of the applicable units.

2. Compliance with Planning Code Section 415. The Parties shall implement
the affordable housing requirements in accordance with the provisions of Planning Code section
415 and the San Francisco Affordable Housing Monitoring Procedures Manual, as published by
the Mayor’s Office of Housing and as updated from time to time, except for any provisions,
updates or changes that conflict with the requirements of this Agreement. The following
changes shall be deemed to conflict with this Agreement and therefore shall not apply to the
Project: (i) any increase in the required number or percentage of affordable housing units beyond
what is required by this Agreement; and (ii) any change in the minimum or maximum AMI
percentage levels for the affordable housing pricing or income eligibility.

3. Location and Comparability. The BMR Units shall be intermixed and
dispersed throughout each building in locations approved by MOHCD in accordance with
customary practice, and will be generally indistinguishable in appearance from the market rate
units in that building. The - BMR Units and the market rate units in the same building with the
same household size shall be substantially similar in size, type, amenities and overall quality of
construction. All BMR Units will be wired for telephone, cable, and internet access, together
with, if applicable, any new technology installed by the Developer in market rate units. Except
as expressly set forth in this Agreement to the contrary, the location, design, size and other
requirements of the BMR Units must comply with Zoning Administrator Bulletin No. 10 as
updated from time to time:.

4, Civic Center Hofel and Colton Street Building.

(a) Continuation of Navigation Center Use. Until the later of (i) the completion
of the Colton Street Affordable Housing Building or (ii) the transfer of the Transfer Property (as
more specifically set forth in this Section 4 below), Developer shall allow the Civic Center Hotel
to continue to be operated as a navigation center consistent with current operations and on
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substantially the same terms as are set forth in that certain Lease, dated November 2, 2015,
* between U.A. Local Pension Trust Fund, as "Lessor", and CHP Civic Center LLC, as "Lessee".

(b)  Failure to Construct Colton. Street Affordable Housing Building. If
Developer has not obtained a final certificate of occupancy for the Colton Street Affordable
Housing Building on or before the date that is fourteen (14) years after the Effective Date (as
such 14-year date may be extended for any applicable Excusable Delay, the "CSAHB
Completion Date"”) and any other Building under this Agreement has commenced or been
completed, then the City shall have the right to assume, and Developer agrees to assign to the
City, all of Developer’s rights, obligations and interests under the ground leases for the Civic
Center Hotel site (the “CCH Property™) and the Colton Street Parcel (together with the CCH
~ Property, the "Transfer Property”), pursuant to the form of ground leasehold interest
assignment and assumption agreement for each property (each an "Assignment Agreement")
attached hereto at Exhibit D-2; provided, notwithstanding anything to the contrary in the ground
leases, the City shall not be required to pay more than $55,000 per year in rent for the CCH
Property and more than $1 per year in rent for the Colton Street Parcel. If Developer fails to
obtain a final certificate of occupancy for the Colton Street Affordable Housing Building on or
before the CSAHB Completion Date, Developer shall notify the Director of Property and the
Director of the Mayor’s Office of Housing and Community Development (the “Housing
Director”) of such fact in writing and then, for a period of 180 days after receipt of such notice,
the City may exercise its rights under this Section 4 by giving Developer written notice of the
City's request to enter into the Assignment Agreements (the "Assignment Notice").

(¢)  Developer's Representations. Developer represents that it has the foll right
to make the commitments set forth in this Section without the consent or approval of any third
party (or, if required, Developer has obtained all necessary consents and approvals).

- (d)  Subordination:; Condition of Title. The rights of any Mortgagee secured
by a Mortgage that encumbers all or part of the Transfer Property (but not including the ground
lease landlords) shall be subordinate to the City’s rights under this Section 4. The City accepts
the condition of the Transfer Properties' title as set forth in the title reports for each property
attached hereto at Exhibit D-3. Developer shall remove, before transfer under the Assignment
and Assumption Agreement, all monetary liens and any other liens and any encumbrances that
would materially impair or limit the City’s ability to operate the Civic Center Hotel as-a
navigation center or to build new affordable housing on the Colton Street Parcel as set forth in
the Approvals. Developer further agrees to deliver the Transfer Property to the City generally in
the condition that such property is in on the Effective Date. Developer agrees that all contracts
entered into by Developer relating to the Transfer Property shall be terminated by Developer, at
no cost to City, on or before the transfer unless the City agrees to assume the same.

()  Cooperation. Developer agrees to cooperate with the City and to take all
such actions as may be needed to promptly transfer Developer’s rights to the City as set forth in
this Section4. Within 15 days following the Effective Date, Developer agrees to execute,
acknowledge and record the ground leasehold deeds of trust in the form of Exhibit D-4 in order
to secure Developer's obligations to transfer the Transfer Properties under this Section 4. There
will be no conditions or City obligations relative to the transfer other than the City’s agreement
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to assume Developer’s rights, obligations and interests under the Ground Leases as they relate to
the Colton Street Parcel or the CCH Property. The form of any other transfer documents (if any)
will be subject to the reasonable approval of the Director of Property and the Housing Director,
following consultation with the City Attorney’s Office. By approving this Agreement, the City’s
Board of Supervisors authorizes the City’s Director of Property and Housing Director to enter
into the Assignment Agreements and any additional documents related to the transfer as
contemplated above, without additional action by the Board of Supervisors, provided that the
transfer documents are consistent with the terms outlined in this Section.

® Costs and Fees. Developer shall pay (1) all reasonable transaction costs of
the City relating to the negotiation of transfer documents and the transfer of the Transfer
Property, and (2) the premiums for the Title Policies (as such term is defined in Section 4(g)).
Developer shall further indemnify the City for all costs and losses, including reasonable
attorney’s fees and costs, resulting from (i) any claim with respect to the Transfer Property
relating to the period before the transfer of the Transfer Property, (ii) any contest to Developer’s
right to transfer the Transfer Property as contemplated by this Section, and (iii) any failure by
Developer to satisfy the requirements of this Section. This indemnification shall survive the
transfer of the Transfer Property.

. (g)  Closing. Developer shall have a period of 60 days afier Developer's -

receipt of the Assignment Notice (the "Closing Period") to (i) provide to the City CLTA policies
of title insurance, insuring the City’s ground leasehold interests in the Transfer Property in an
amount equal to the fair market value of the ground leasehold interest in Transfer Property, with
only the exceptions permitted under Section 4(d) above (the "Title Policies"), and (ii) to execute
and deliver to the City the Assignment Agreements and any other transfer documents, Within 7
days after the City's receipt of the Title Policies, the executed Assignment Agreements and any
other transfer documents, the City shall execute and return one (1) fully executed original of each
of the Assignment Agreements and other transfer documents to Developer.

(h) City's Remedies. If Developer fails to transfer the Transfer Property to the
City in accordance with this Section 4, then the City shall have the right to specific performance
to compel the transfer of the Transfer Property to the City in accordance with this Section 4;
provided (i) if Developer can transfer the Colton Street Parcel but is not able to transfer the CCH
Property in the condition required by this Section 4, or if the CCH Property ground lessor objects
to the transfer or insists on materially adverse new conditions or rent greater than.$55,000 per .
year (subject to market escalations as expressly provided for in the ground lease), then the City,
as its sole remedy for Developer's failure to transfer the Transfer Property, shall have to right to
take only the Colton Street Parcel together with a payment in the amount of Fourteen Million
Nine Hundred Thousand Dollars ($14,900,000), and (ii) if Developer is not able to make
_payment in the amount of Fourteen Million Nine Hundred Thousand Dollars ($14,900,000) and
transfer the Colton Street Parcel in the condition required by this Section ‘4, or if the Colton
Street Parcel ground lessor objects to the transfer or insists on materially adverse new conditions
or rent greater than $1 per year, then the City, as its sole remedy for Developer's failure to make
the $14,900,000 payment and transfer the Colton Street Parcel, shall have the right to take
neither property but instead accept an in lieu payment .in the amount of Fourteen Million Nine
Hundred Thousand Dollars ($14,900,000) plus the Fair Market Value (as defined in Exhibit D-4)
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of the Colton Street Parcel, as determined by independent third party appraisal by an appraiser
agreed to by the parties or by baseball arbitration, as set forth in Exhibit D-4, if the parties
cannot agree upon one appraiser. The City's exercise of its remedy under clause (i) or (ii), as
applicable, shall be by written notice to Developer, with a statement explaining the basis for the
determination that the Transfer Property cannot be transferred in accordance with this Section 4
or that the Colton Street Parcel cannot be transferred in accordance with this Section 4. Any
payments due under clause (i) above shall be made at the time of Developer’s transfer of the
Colton Street Parcel to the City and any payment due under clause (ii) above shall be made
within 60 days following the determination of the fair market value of the Colton Street Parcel.
Any failure to make such payment when due shall accrue interest at 10% per annum until paid.

(i) - Fulfillment of Developer's Obligations. Upon the conclusion of the City's
action for specific performance (or the transfer of land and payments due as set forth in Section
4(h)), the City shall have no further rights or remedies under this Agreement resulting from
Developer’s failure to complete the Colton Street Affordable Housing Building.

C. Costa-Hawkins Rental Housing Act

1. Non-Applicability of Costa-Hawkins Act. Chapter 4.3 of the California
Government Code directs public agencies to grant concessions and incentives to private
developers for the production of housing for lower income households. The Costa-Hawkins
Rental Housing Act, California Civil Code sections 1954.50 et seq. (the "Costa-Hawkins Act"),
provides for no limitations on the establishment of the initial and all subsequent rental rates for a
dwelling unit with a certificate of occupancy issued after February 1, 1995, with exceptions,
including an exception for dwelling units constructed pursuant to a contract with a public agency
in consideration for a direct financial .contribution or any other form of assistance specified in-
Chapter 4.3 of the California Government Code (section 1954.52(b)). The Parties agree that the
Costa-Hawkins Act does not and in no way shall limit or otherwise affect the restriction of rental
charges for the BMR Units or the Colton Street Units. This Agreement falls within the express
exception to the Costa-Hawkins Act, Section 1954.52(b) because this Agreement is a contract
with a public entity in consideration for contributions and other forms of assistance specified in
Chapter 4.3 (commencing with Section 65919 of Division 1 of Title 7 of the California
Government Code). The City and Developer would not be willing to enter into this Agreement
‘without the understanding and agreement that Costa-Hawkins Act provisions set forth in
California Civil Code section 1954.52(a) do not apply to the BMR Units or the Colton Street
Units as a result of the exemption set forth in Cahforma Civil Code sectlon 1954.52(b) for the
reasons specified above.

2. General Waiver. Developer, on behalf of itself and all of its successors
and assigns of all or any portion of the Project Site, agrees not to challenge and expressly waives,
now and forever, any and all rights to challenge the requirements of this Agreement related to the
establishment of the BMR Units and the Colton Street Units under the Costa-Hawkins Act (as
the Costa-Hawkins Act may be amended or supplanted from time to time). If and to the extent
such general covenants and waivers are not enforceable under Law, the Parties acknowledge and
that they are important elements of the consideration for this Agreement and the Parties should
not have the benefits of this Agreement without the burdens of this Agreement. Accordingly, if
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Developer challenges the application of this covenant and waiver, then such breach will be an
Event of Default and City shall have the right to terminate the Development Agreement in its
entirety.

3.  Notification. Developer shall notify any potential buyer of all or part of
the Project Site of the provisions of this Exhibit D. By acquiring any interest in the Project Site,
a buyer agrees to these provisions, and agrees .to the specific waiver, releases and
indemnifications set forth herein. If Developer fails to notify a buyer of these provisions and a
buyer alleges that it is not subject to the requirements of this Exhibit D because it was not made
aware of these provisions before it acquired an interest in the Project Site, Developer shall
indemnify and defend the City against any and all claims or losses resulting from such allegation.

D. Nondiscrimination Based on Section 8, Household Size, or Source Qf Income

For all housing units within the Project Site, Developer shall accept as tenants, on the
same basis as all other prospective tenants, persons who are recipients of federal certificates or
vouchers for rent subsidies pursuant to the existing program under Section 8 of the Housing Act
(42 U.S.C. §1437 et. seq.), or any successor program or similar federal, state or local
governmental assistance program. Developer shall not apply selection criteria to Section 8
certificate or voucher holders that are more burdensome than criteria applied to all other
prospective tenants. Developer shall not collect security deposits or other deposits from Section
8 certificate or voucher holders in excess of that allowed under the Section 8 program.
Developer shall not discriminate against tenant applicants on the basis of legal source of income
(e.g., TANF, Section 8 or SSI), and Developer shall consider a prospective tenant’s previous rent
history of at least one year as evidence of the ability to pay the applicable rent (i.e.; ability to pay
shall be demonstrated if such a tenant can show that the same percentage or more of the tenant’s
income has been consistently paid on time for rent in the past as will be required to be paid for
the rent applicable to the unit to be occupied, provided that such tenant’s expenses have not
increased materially).
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Exhibit D-1

Tenant Relocation Plan
[Strada Brady LLC Development Agreement]

L Developer Holds Community Meeting

Before issuance of a Certificate of Final Completion and Occupancy (“CFCO”) by the
Department of Building Inspection to the Colton Street Affordable Housing Building ("Colton
Street Bulldmg") Developer shall hold at least two duly noticed informational presentations with
Tenants® in the Civic Center Hotel building ("C1v1c Center Hotel") regarding this Tenant
Relocation Plan. Developer shall discuss and disclose at thése meetings the contents of the
Tenant Relocation Plan and the site plan showing the location of the Colton Street Building, as
well as an approximate schedule for the proposed relocations.

I Building Occupants Are Formally Notified of the Process by Developer

Within 90 days before the anticipated completion of construction of the Colton Street
Building but not later than issuance of the- CFCO as referenced in Paragraph I above, Developer
shall notify all occupants in every Tenant-occupied unit in the Civic Center Hotel, by delivering
by certified mail to the unit and to any other address on the operative rental agreement for that
unit, with copies filed at the Rent Board and delivered to any recognized residents’ association .
(defined as an organization with more than 10 members, that has been in existence for 24 months
prior to the filing of the Initial Notice, and has notified the Developer of its existence), a written
" notice (the “Initial Notice”) containing the following information: (a)the name of each Tenant
known by Developer at such address; (b) a detailed explanation of the rights of Tenants to
relocate to a comparable replacement unit in the Colton Street Building (a “Replacement Unit™)
in accordance with the terms of the Agreement; (c) the Tenant’s original occupancy date; (d)
notice that further information regarding such rights can be obtained from the Rent Board,
including the Notice to Tenant under Rent Ordinance Section 37.9(c), as well as notice that any
~ occupant can file a request for a determination of tenancy status with the Rent Board if there is a
dispute as to whether or not someone qualifies as a Tenant; (e) the anticipated or confirmed
completion date for the Colton Street Building and an affirmation of the date that the CFCO was
 thereafter issued; and (f) the anticipated relocation dates for Tenants who chose to relocate to a
Replacement Unit (each, a “Relocating Tenant™). The Initial Notice shall be concurrently posted
in any common areas of the Civic Center Hotel, such as Jaundry rooms and exterior
passageways. The Initial Notice shall also request that the Tenants complete and return to
Developer an attached response form within 30 days that notifies Developer of the Tenant’s
intention to relocate to a Replacement Unit. The purpose of such response form is solely to
provide information to Developer in order to plan for and facilitate the relocation process.

! As used in this Tenant Relocation Plan, "Tenant" shall have the meaning given to it in Section
A.3 to Exhibit D of the Development Agreement. Any capitalized term used in this Relocation
Plan that is not defined will have the meaning given to such term in the Development
Agreement.
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Tenant’s response indicating an interest in accepting or rejecting a Replacement Unit shall be
wholly non-binding, and at any point before the relocation date a Tenant may choose instead to
not bécome a Relocating Tenant. In addition, the failure to return the response form shall have
no legal effect on a Tenant’s ability to later accept or reject a Replacement Unit (up to the earlier
of the date such Tenant moves from the Civic Center Hotel or the Civic Center Hotel Vacancy
Date (as such term is defined in Section X below). The response form shall be filed with the
Rent Board by Developer within 10 days of receipt by Developer.

1ML Tenant’s 30-Day Period to Petition Rent Board

Within 30 days after service of the Initial Notice, any occupant or group of occupants at
the Civic Center Hotel that is not considered a Tenant in the Initial Notice may petition the Rent
Board for a hearing to determine whether that person or group of persons is a Tenant. The

.decision of the Rent Board is final, subject to a person’s right to seek judicial relief to the extent
permitted by law. The Rent Board Administrative Law Judge shall hear a petition as soon as
possible once a petition is filed with the Rent Board.

IV.  Developer Issues Replacement Unit Availability Notice

Not later than 6 months after the completion date of the Colton Street Building and the
- issuance of the CFCO, Developer shall deliver, via certified mailing to the unit and to any other
address for the Tenant on the operative rental agreement, the Replacement Unit Availability
Notice to Tenants, as well as deliver copies to the Rent Board and any recognized residents’
association. This notice shall also be posted in common areas and exterior passageways of the
Civic Center Hotel. This notice shall provide the following: (i) a detailed explanation of the
rights of Tenants to relocate to a Replacement Unit in accordance with the terms of the
Agreement, including the requirements for qualifying as a Tenant; (ii) notice that further
information regarding such rights can be obtained from the Rent Board, as well as the Notice to
Tenant Required by Rent Ordinance Section 37.9(c); (iii) the completion date of the Colton
Street Building as well as the date that the CFCO was thereafter issued; (iv) the anticipated
relocation dates for Relocating Tenants; (v) at least three dates and times when Developer will
arrange for an opportunity for Tenants to visit sample Replacement Units (one of which shall be
a time on Saturday between 9 am and 6 pm, Sunday between 10 am and 5 pm or on weekday
- evenings between 6 pm and 9 pm) provided that the first site visit offered by Developer shall be
no sooner than 10 days after delivery of the Replacement Unit Availability Notice (unless an
earlier date is agreed to by Developer and the Tenant) and the last site visit shall be no more than
30 days after delivery of the Replacement Unit Availability Notice; and (vi) notice that all
- Tenants must deliver a Replacement Unit Preference Notice (a blank form to be enclosed with
the Replacement Unit Availability Notice with postage pre-paid Certified Mail return envelope)
within the time prescribed. The site visit shall provide an opportunity for Tenants to VlSI'C a
model Replacement Unit with completed finishes.

V. Tenant’s Time Period to Submit Unit Preference Notice
Each Tenant desiring to relocate to a Replacement Unit must, within 20 days following

the last of the three dates provided for the Tenant’s site visit, known as the “Selection Period,”
deliver written notice to Developer of (a) his or her decision to relocate to a Colton Street
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Building or remain in his or her Existing Unit until the Civic Center Hotel Vacancy Date (as
defined in Section X below), and (b) for Tenants choosing to relocate, their selection of available
Replacement Units ranked in the order of preference.” Delivery of this notice by a Tenant to
Developer, termed the Replacement Unit Preference Notice, shall determine which Tenants have
elected to become Relocating Tenants and which remain Tenants subject to relocation payment
benefits under Section 37.9C of the Rent Ordinance. Developer shall use good faith efforts to
reach out to Tenants that do not respond in order to confirm that they do not wish to become a
Relocating Tenant. Following the last date for delivery of the Replacement Unit Preference
Notices, Developer shall begin the process of assigning Replacement Units. All Replacement
Unit Preference Notices received by Developer shall be filed with the Rent Board within 10 days
of receipt by Developer. Developer shall provide stamped Certified U.S. Mail envelopes to
Tenants with the delivery of the Replacement Unit Preference Notice, and Tenants shall return
the Unit Preference Notice to Developer by certified mailing. Developer shall also provide a
location within the Civic Center Hotel, such as a building management office, to drop off the
Replacement Unit Preference Notices in person.

V1. Developer’s Assignment of Replacement Units

Developer shall assign a Replacement Unit to each Relocating Tenant who delivers a
Replacement Unit Preference Notice before the end of the Selection Period based upon the unit
preference set forth in each Replacement Unit Preference Notice. Developer shall notify each

- Tenant, by certified mail (with a copy to the Rent Board), of the assigned Replacement Unit.
Tenants who contest their assignment to a Replacement Unit must, within 20 days of the
Relocating Tenant’s receipt of the Replacement Unit Notice, file a petition with the Rent Board.
The Rent Board will conduct a hearing as soon as possible after the petition is filed. All
decisions from the Rent Board are binding subject to any permitted judicial appellate rights.

VIL  Tenant’s Time to Accept Replacement Units

Within 30 days of delivery of the Replacement Unit Notice (the “Acceptance Period”),
the Tenant shall send written notification of acceptance or rejection of the specified Replacement
Unit to Developer. These notices shall be termed the Unit Acceptance Notice or Unit Rejection
Notice, respectively. If no response is received during the Acceptance Period, Developer shall
-thereafter issue, by certified mailing with a copy filed with the Rent Board, a Second
Replacement Unit Notice, informing the Tenant of his or her right to occupy the specified
Replacement Unit. Tenants that fail to respond within 10 days after receipt of the Second
Replacement Unit Notice shall permanently waive their right to a Replacement Unit, but shall be
allowed to remain in the Existing Unit until the Civic Center Hotel Vacancy Date. Developer
shall use reasonable efforts during this 10 day period to personally contact any such Tenant to
obtain either the Unit Acceptance Notice or the Unit Rejection Notice. 'Developer shall provide
stamped Certified U.S. Mail envelopes to Tenants with the delivery of the Unit Acceptance
Notice/Unit Rejection Notice, and Tenants shall return these notices to Developer in person at a
location within the Civic Center Hotel, such as a building management office, or by certified

.mailing. Developer shall file all returned Unit Acceptance Notices or Unit Rejection Notices
with the Rent Board within 10 days following the outside date for delivery.
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VII. Developer Delivers Relocation Notice

Upon completion of construction at the Colton Street Building, Developer shall deliver
written notice of completion (the “Relocation Notice™) within 30 days to each Tenant who
_delivered a Unit Acceptance Notice. Such Relocation Notice, to be filed with the Rent Board
and delivered to the Tenant by certified mail to each unit, as well as to any address on the
operative lease agreement, shall indicate that Developer intends to relocate the Tenant to his or
‘her Replacement Unit on a date reasonably agreed upon by Developer and the Tenant, which -
date shall not be sooner than 30 days or later than 60 days after the delivery of the Relocation
Notice unless an earlier date is agreed upon by Developer.

IX. Relocation Occurs

At the time of relocation, Developer shall assume responsibility, at Developer’s sole cost,
for moving the possessions of each Relocating Tenant from the Relocating Tenant’s Existing
Unit to the applicable Replacement Unit. Developer shall engage a licensed and bonded moving
company, and Developer’s mover shall be responsible for the loss, damage, or destruction of any
personal property during the move. In addition, Developer’s mover shall be responsible for
packing (but not unpacking) the Relocating Tenant’s possessions for the move. Developer shall
pay all costs and fees directly to such moving companies.

Alternatively, each Tenant shall have the right to a relocation allowance as set forth in
California Government Code section 7262(b) equal to the Residential Cost Schedule established
by Part 24 of Title 49 of the Code of Federal Regulation (the “Allowance”). Developer shall,
upon request, inform the Tenants of Developer’s good faith computation of the Allowance
amount. If a Tenant chooses the Allowance, Developer shall pay the Allowance to the Tenant.
not less than two weeks before the anticipated relocation date, and thereafter the Tenant shall be
responsible for moving his or her own possessions to the applicable Colton Street Unit or offsite.

Developer shall pay for any utility hook-up fees or charges incurred by a Relocating
Tenant, including cable TV and internet service initiation fees incurred in relocating to a
Replacement Unit, but only to the extent that the Relocating Tenant had such utilities, cable
television, or internet service activated in his or her Existing Unit. Upon the relocation of a’
Relocating Tenant and payment of the utility hook-up fees as set forth in this Agreement,
Developer shall not be subject to any state or local relocation payments, inclusive of the
relocation payment requirements of Section 37.9C of the Rent Ordinance. Each Tenant relocated
from the Civic Center Hotel will be offered a lease, in a form approved by MOHCD, enabling
such Tenant to remain in the assigned Colton Street Unit for the life of the building and initially
at the same base rent payable under such Tenant's lease of space in the Civic Center Hotel,
subject to standard termination remedies permitted under the San Francisco Rent Ordinance.

X. Occupants Who Elect Not to Relocate and the Building Vacancv Date’

Once a Tenant rejects or is deemed to have rejected a Replacement Unit pursuant to the
Agreement, Developer shall continue to rent to the Tenant his or her existing unit at the Civic
Center Hotel under the terms of the existing rental agreement until such time as (a) the Tenant
voluntarily terminates the tenancy, or (b) each of the following has occurred: (i) Developer stops
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leasing unoccupied units in the Civic Center Hotel to new tenants, and (i) Developer delivers a
“Notice to Terminate Tenancy” pursuant to Section 37.9(a)(15) of the Rent Ordinance to the
Tenants. Developer shall deliver the Notice to Terminate Tenancy to all remaining Tenants at
the Civic Center Hotel (who are not Relocating Tenants) on the same date, which is on or after
the last day that all Relocating Tenants are scheduled for relocation to the Colton Street Building.
This Notice to Terminate Tenancy shall require Tenants to vacate at the end of not less than a 60-
day period after service of the notice is completed, and such last date for vacating the premises is

- the “Civic Center Hotel Vacancy Date”. The Notice to Terminate Tenancy shall be filed with
the Rent Board and served in a manner allowed by state law on Tenants who have rejected, or
been deemed to have rejected, a Replacement Unit.

Any Tenant that chooses to permanently vacate the Civic Center Hotel and not move to
the assigned Colton Street Unit shall be entitled to relocation berefits as a displaced person
under San Francisco Administrative Code Section 37.9C, which does not include Section
37.9(a)(15) as a “Covered No-Fault Eviction” but shall, for purposes of this provision and this
Agreement, be deemed to constitute a displacement that comes under the requirements of
Administrative Code Section 37.9C(a)(1). Developer shall make any such payment and provide
benefits as required under Section 37.9C, and shall indemnify the City against any and all claims
resulting from this Agreement or the failure to satisfy the requirements of Section 37.9C or any
relocation law to the extent applicable.

Nothing in this Exhibit D-1 shall limit Developer’s rights under Administrative Code
Section 37.9(a)(15) with respect to any Tenant who refused to move or to accept a Colton Street
Unit or the relocation benefits offered by Developer, and nothing herein shall limit a Tenant’s
defenses to such an action. If any Tenant refuses to move after being required to do so by
Developer, then Developer may initiate an action against any such Tenant pursuant to San -
Francisco Administrative Code Section 37.9(a)(15).
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Exhibit D-2

GROUND LEASE ASSIGNMENT AND ASSUMPTION AGREEMENT

‘THIS GROUND LEASE ASSIGNMENT AND ASSUMPTION AGREEMENT (this
"Assignment Agreement") is made as of , 20 - (dated for reference purposes
only), by and between : ’ , a
("Assignor"), and the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation ("Assignee™).

RECITALS

A. U.A. Local 38 Pension Trust Fund, as "Lessor" ("Landlord"), and Assignor, as
"Lessee" entered into that certain Ground Lease dated . - , 2017 ("Ground Lease"), for
the lease of the land, located in the City and County of San Francisco, State of California, as more -
specifically described in Exhibit "A" of the Ground Lease and Landlord's interest in any buildings,
structures, or other improvements located on the land (the "Premises"). Capitalized terms used
herein without definition shall have their respective meanings set forth in the Ground Lease.

B. Assignor desires to assign to Assignee as of the Effective Date, as set forth in
Section 1.1 below, all of its right, title and interest in and to the Ground Lease (the "Assignment"),
and Assignee desires to accept from Assignor such Assignment and to assume éach and all of the
obligations of the "Lessee" under the Ground Lease to be performed following the Effective Date.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto covenant and agree as follows:

Assignor's Assienment.

Assignment. Assignor hereby assigns, sells, conveys and otherwise transfers to
Assignee all of Assignor's right, title and interest in and to the Ground Lease (including all of
Assignor's right, title, and interest in and to any prepaid rents that have been paid by Assignor
under the Ground Lease for any period after the date of this Assignment), effective on the date of
full execution of this Assignment Agreement (the "Effective Date").

1.1 Assignor's Warranty. Assignor warrants that the Ground Lease attached
hereto as Exhibit A, which by this reference is made a part hereof, is a true and correct copy of
the entire Ground Lease between Landlord and Assignor with respect to the Premises.

Assumption by Assignee.

, Assumption. Assignee hereby accepts the assignment of all of Assignor's right,
title and interest in and to the Ground Lease, and, from and after the Effective Date, assumes and
agrees to be bound by and perform, as a direct obligation of Assignee to Landlord, each and all
of the obligations, terms, covenants and agreements of the "Lessee" under the Ground Lease.

Condition of the Premises. Assignee acknowledges that Assignee has inspected
the Premises and accepts the Premises in their existing "AS IS" condition. No representations or
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warranties of any kind, express or implied, have been made by Assignor or any agent of
Assignor to Ass1gnee regarding the Premises.

Indemnity. Assignor hereby agrees to indemnify Assignee and hold Assignee harmless
from and against any and all claims pertaining to the Ground Lease arising prior to the Effective
Date, and Assignee hereby agrees to indemnify Assignor and hold Assignor harmless from and
against any and all claims pertaining to the Ground Lease arising from and after the Effective
Date, including without limitation, any liability, damages, costs and expenses, including
reasonable attorneys' fees and costs, suffered or incurred by Assignor as a result of any default
under the Ground Lease by Assignee.

General Provisions.

Ground ILease in Force. Except as set forth in this Assignment Agreement, all
provisions of the Ground Lease shall remain unchanged and in full force and effect and are
hereby ratlﬁed and confirmed.

Conflict. In the event of any conflict between the provisions of the Ground Lease
and this Assxgmnent Agreement, the provisions of this Assignment Agreement shall govern

Entire Agreement. This Assignment Agreement constitutes the final, complete
and exclusive statement between the parties hereto pertaining to the terms of Assignor's
assignment of the Ground Lease to Assignee, and supersedes all prior and contemporaneous
understandings or agreements of the parties. Neither party has been induced to enter into this
Assignment Agreement by, nor is either party relying on, any representation or warranty outside
those expressly set forth in this Assignment Agreement. Any agreement made after the date of
this Assignment Agreement is ineffective to modify, waive, or terminate this Assignment
Agreement, in whole or in part, unless that agreement is in writing, is signed by the parties to this
Assignment Agreement, and specifically states that agreement modifies this Assignment
Agreement.

Waiver. Except as explicitly stated in this Assignment Agreement, nothing
contained herein will be deemed or construed to modify, waive, impair, or affect any of the -
covenants agreements, terms, provisions, or conditions contained in the Ground Lease.

Litigation EXDenses. In any lawsuit, action, arbltratlon, quasi-judicial proceeding,
administrative proceeding, or any other proceeding brought by either party to enforce any of
such party's rights or remedies under this Assignment Agreement, or any covenant therein,
including any action or proceeding for damages, unlawful detainer, declaratory relief, breach of
lease, or any other action or proceeding to collect any payments required under this Assignment
Agreement, to enforce this Assignment Agreement, or to quiet title against the other party, the
prevailing party shall be entitled to reasonable attorneys' fees and all costs, expenses and
disbursements in connection with such action or proceeding, including, but not limited to, all
costs of reasonable investigation, and all costs associated with expert witnesses and expert
consultation, which sums may be included in any judgment or decree entered in such action in
favor of the prevailing party. This provision is separate and several and shall survive the merger
of this Assignment Agreement into any judgment on this Assignment Agreement.

14419.004 3836535v6

547



Notices. Any notice, approval or other communication under this Assignment
Agreement shall be in writing and shall be given by registered or certified mail or by a nationally
recognized overnight courier, such as FedEx, or delivered personally to the party's mailing

" address set forth below:

ASSIGNOR:

ASSIGNEE:

Any party may change its mailing address at any time by giving written notice of such
change to the other parties in the manner provided herein at least ten (10) days prior to the date
such change is effective. All notices under this Assignment Agreement shall be deemed given
upon the earlier of receipt or three (3) days after the date it was mailed as provided in this
Section 4.6, if sent by registered or certified mail, or one (1) day after delivery to the overnight
courier, or upon the date personal delivery is made; provided, however, that any refusal to accept
delivery shall be deemed to constitute receipt.

No Brokers. Assignor and Assignee represent and warrant to each other that no -
party is entitled to any brokerage commission, finder's fee or other commission or fee in
connection with the execution of this Assignment Agreement. Each party agrees to indemnify
and hold the other harmless from and against any and all damage, loss, cost or expense
including, without limitation, all attorneys' fees and disbursements incurred by reason of any
claim of or liability to any broker or other person representing, or claiming to represent, the
indemnifying party for commissions or other compensation or charges with respect to the
negotiation, execution and delivery of this Assignment Agreement, and such obligations shall
survive the expiration or sooner termination of the Ground Lease and this Assignment
Agreement. :

Governing Law. This Assignment Agreement will be governed by, and construed
in accordance with, California law.

Successors and Assigns. This Assignment Agreement shall be binding upon and
inure to the benefit of the parties hereto and their respective executors, administrators, successors
and assigns.

Counterparts.  This Assignment Agrecement may be executed in several
counterparts, and by the parties hereto in separate counterparts, and each counterpart, when so
executed and delivered (which delivery may be by telecopy or by electronic mail in pdf format),
shall constitute an original, and all such separate counterparts shall constitute but one and the
same instrument. ‘
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Word Usage; Captions. Unless the context clearly requires otherwise, (a) the -
plural and singular numbers will each be deemed to include the other; (b) the masculine,
feminine, and neuter genders will each be deemed to include the others; (c) "shall," "will,"
"must," "agrees," and "covenants" are each mandatory; (d) "may" is permissive; (€) "or" is not
exclusive; and (f)."includes" and "including” are not limiting. Captions to the sections in this
Assignment Agreement are included for convenience only and do not modify any of the terms of
this Assignment Agreement.

Signatures on following page
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IN WITNESS WHEREOF, the parties have executed this Assignment Agreement on the
dates set forth below.

ASSIGNOR:

Dated: ,20 ' -

By:

Name:

Title:

ASSIGNEE:

Dated: : , 20 CITY AND COUNTY OF SAN FRANCISCO

By:

Name:

Title:

APPROVED:

L ]
City Attorney -

By:

Deputy City Attorney
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EXHIBIT "A'" TO ASSIGNMENT AGREEMENT

GROUND LEASE
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Exhibit D-3

Title Reports for Colton Street Parcel and Civic Center Hotel Property]
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Exhibit D-4
Baseball Arbiﬁation Appraisal Process

1. Asbitration for Fair Market Value.

1.1 Appointment. Each Party shall appoint one (1) appraiser within thirty (30) days
after the notice that the arbitration provisions of this Section have been invoked. Upon selecting
its appraiser, each Party shall promptly notify the other party in writing of the name of the
appraiser selected. Each such appraiser shall be competent, licensed, qualified by training and
experience in the City and County of San Francisco, and shall be a member in good standing of
the Appraisal Institute and designated as a MAJ, or, if the Appraisal Institute no longer exists,
shall hold the senior professional designation awarded by the most prominent organization of
appraisal professionals then awarding such professional designations. Each such MAI appraiser
may have a prior working relationship with either or both of the Parties, provided that such
working relationship shall be disclosed to both Parties. Without limiting the foregoing, each
appraiser shall have at least ten (10) years’ experience valuing multi-family real estate in the City
and County of San Francisco. If either Party fails to appoint its appraiser within such thirty (30)-
day period, the appraiser appointed by the other party shall individually determine the Fair
Market Value in accordance with the provisions hereof.

- 1.2 Instruction and Completion. The term "Fair Market Value" shall mean the then
current fair market value of the Colton Street Parcel as determined by each appraiser pursuant to
this Exhibit D-4. Each appraiser will make an independent determination of the Fair Market
Value. The following instructions shall govern the preparation and delivery of each appraisal
report setting for the respective appraiser's opinion of the Fair Market Value. The parties may
supplement or modify these instructions upon mutual agreement. Each final opinion of value
will be stated in a self-contained? appraisal report based on a comprehensive study and analysis
and setting forth, in detail, all data, analysis, and conclusions, as necessary and typical of a
complete, self-contained appraisal report in compliance with the current version of the Uniform
Standards of Professional Appraisal Practice (“USPAP”). The Appraisal Report will include the
appraiser’s final opinion of the Fair Market Value stated as a specific dollar figure. The Colton
Street Parcel shall be appraised based on the assumption that the Colton Street Parcel is entitled
for a 100 unit building of housing consistent with the Colton Street Building without
affordability restrictions other than standard onsite inclusionary under Planning Code section 415
and assuming that the following are applicable to the property: (i) the Ground Lease; (ii) the
Development Agreement (subject to the eventual expiration thereof); (iii) permitted exceptions
to title; (iv) the final subdivision map; (v) applicable zoning; (vi) applicable development impact
fees; (vii) the property is in its then-current "as-is", "where-is" condition; and (viii) such other
documents. and restrictions that the City and Developer mutually agree to present to the
appraisers during the appraisal process. The Fair Market Value will be determined as if the

2 As of 2014, USPAP replaced the terminology of “Restricted Use, Summary and Self Contained”, and replaced the report

content types with two types, “Appraisal Report” and “Restricted Appraisal Report.” The reference to “Self Contained” in V, Appraisal
Standards, refers to the meaning it had prior to 2014. Also, the reference to “Complete” appraisal has the meaning that it did prior this term being
removed officially from USPAP, i.e. essentially that no relevant and applicable valuation approaches or methodologies may be excluded (and the
rationale for any approach excluded be provided). )
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Colton Street Parcel were served by streets and utilities but otherwise vacant and unimproved by
any structures, buildings, improvements, fixtures, additions, alterations, and betterments of
whatsoever nature or description. Each appraiser will use sales and ground lease comparison to
estimate value. Such comparable market date shall be presented in individual write-up sheets.
The appraiser shall adhere to USPAP direction pertaining to comparable sales requiring
extraordinary verification and weighting considerations. The appraisers may share and have
access to objective information in preparing their appraisals, but they will independently analyze
the information in their determination of the Fair Market Value. Neither of the appraisers shall
have access to the appraisal of the other (except for the sharing of objective information
_contained in such appraisals) until both of the appraisals are submitted in accordance with the
provisions of this Section. Neither party shall communicate with the appraiser appointed by the
_ other party regarding the instructions contained in this Section before the appraisers complete
their appraisals. If either appraiser has questions regarding the instructions in this Section, such
appraiser shall use his or her own professional judgment and shall make clear all assumptions
upon which his or her professional conclusions are based, including any supplemental
instructions or interpretative guidance received from the party appointing such appraiser. There
shall not be any arbitration or adjudication of the instructions to the appraisers contained in this
Section. Each appraiser shall complete, sign and submit its written appraisal setting forth the
Fair Market Value to the Parties within sixty (60) days after the appointment of the last of such
appraisers. If the higher appraised Fair Market Value is not more than one hundred ten percent
(110%) of the lower appraised Fair Market Value, then the Fair Market Value shall be the
average of such two (2) Fair Market Value figures.

1.3  Potential Third Appraiser. If the higher appraised Fair Market Value is more than
one hundred ten percent (110%) of the lower appraised Fair Market Value, then the first two
_appraisers shall agree upon and appoint an independent third appraiser within thirty (30) days
after both of the first two (2) appraisals have been submitted to the Parties, in accordance with
“ the following procedure. The third appraiser shall have the minimum qualifications as required
of an appraiser set forth above. The two appraisers shall inform the parties of their appointmient
at or before the end of such thirty (30)-day appointment period. Each Party shall have the
opportunity to question the proposed third appraiser, in writing only, as to his or her
qualifications, experience, past working relationships with the Parties, and any other matters -
relevant to the appraisal. Either Party may, by written notice to the other Party and the two
appraisers, raise a good faith objection to the selection of the third appraiser based on his or her
failure to meet the requirements of this Section. In such event, if the two (2) appraisers
determine that the objection was made in good faith, the two (2) appraisers shall promptly select
another third appraiser, subject again to the same process for the raising of objections. If neither
Party raises a good faith objection to the appointment of the third appraiser within ten (10) days
after notice of his or her appointment is given, each such Party shall be deemed to have waived
any issues or questions relating to the qualifications or independence of the third appraiser or any
other matter relating to the selection of the third appraiser under this Agreement. If for any
reason the two appraisers do not appoint such third appraiser within such thirty (30)-day period
(or within a reasonable period thereafter), then either Party may apply to the Writs and Receivers
Department of the Superior Court of the State of California in and for the County of San
Francisco for appointment of a third appraiser meeting the foregoing qualifications. If the Court
denies or otherwise refuses to act upon such application within sixty (60) days from the date on
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which the Party first applies to the Court for appointment of the third appraiser, either Party may
apply to the American Arbitration Association, or any similar provider of professional
-commercial arbitration services, for appointment in accordance with the rules and procedures of
such organization of an independent third appraiser meeting the foregoing qualifications.

1.4 . Baseball Appraisal. Such third appraiser shall consider the appraisals submitted
by the first two appraisers, as well as any other relevant written evidence which the third
appraiser may request of either or both of the first two appraisers. If either of the first two
appraisers shall submit any such evidence to such third appraiser, it shall do so only at the
request of the third appraisér and shall deliver a complete and accurate copy to the other Party
and the appraiser such Party selected, at the same time it submits the same to the third appraiser.
Neither Party, nor the appraisers they appoint, shall conduct any ex parte communications with
the third appraiser regarding the subject matter of the appraisal. Within thirty (30) days after his
or her appointment, the third appraiser shall select the Fair Market Value determined by one or
the other of the first two (2) appraisers that is the closer, in the opinion of the third appraiser, to
the actual Fair Market Value. The determination of the third appraiser shall be limited solely to
the issue of deciding which of the determinations of the two appraisers is closest to the actual
Fair Market Value. The third appraiser shall have no right to propose a middle ground or to
modify either of the two appraisals, or any provision of this Agreement.

1.5  Conclusive Determination. Except as provided in California Code of Civil
Procedure Section 1286.2 (as the same may be amended from time to time), the determination of”
the Fair Market Value by the accepted appraisal shall be conclusive, final and binding on the
Parties. Neither of the first two (2) appraisers nor the third appraiser shall have any power to
modify any of the provisions of this Agreement and must base their decision on the definitions,
standards, assumptions, instructions and other provisions contained in this-Agreement. Subject
to the provisions of this Section, the Parties will cooperate to provide all appropriate information
to the appraisers and the third appraiser. The appraisers and the third appraiser will each produce
their determination in writing, supported by the reasons for the determination.

1.6 Fees and Costs; Waiver. Each Party shall bear the fees, costs and expenses of the
appraiser it selects. The fees, costs and expenses of the third appraiser shall be shared equally by
.the City and Developer.
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Exhibit E
List of Approvals
Board of Supervisors
1. Adoption of findings under CEQA.

2. Adoption of findings of consistency with the General Plan and priority policies of
Planning Code Section 101.1.

3. Approval of amendment of the Market/Octavia Plan Maps 1 and 3 and Section
7.2.5 to reflect the parcel reconfiguration required to accommodate the Joseph P.
Mazzola Gardens. '

4. Approval of an amendment to the Height and Bulk Map to change the height and
bulk designation of the affordable housing portion of the project site from 45-X to 68-X
and to reflect the reconfigured open space parcel for a proposed privately-owned,
publicly-accessible open space. ‘

5. Approval of an amendment to the Zoning Use District Map (rezoning) to reflect
the reconfigured open space parcel for Joseph P. Mazzola Gardens.

6. Approval of Special Use District to reflect other Code compliance issues on a
. site-wide basis, such as open space and narrow street setbacks.

7. Approval of this Agreement.
8. Approval of sidewalk widening legislation.
Planning Commission

1. Certification of the Environmental Impact Rebort, and adoption of findings under
CEQA. :

2. Adoption of findings of consistency with the General Plan and priority policies of
Planning Code Section 101.1.

3. Recommendation to the Board of Supervisors of amendment of the
Market/Octavia Plan Maps 1 and 3 and Section 7.2.5 to reflect the parcel reconfiguration
required to accommodate the Joseph P. Mazzola Gardens.

4. Recommendation to the Board of Supervisors of an amendment to the Height and
Bulk Map to change the height and bulk designation of the affordable housing portion of *
the project site from 45-X to 68-X and to reflect the reconfigured open space parcel for a
privately-owned, publicly-accessible open space.
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5. Recommendation to the Board of Supervisors of an amendment to the Zoning Use
District Map (rezoning) -to reflect the reconfigured open space parcel for Joseph P.
Mazzola Gardens.

6. Recommendation to the Board of Supervisors of Special Use District to reflect
~other Code compliance and phasing issues on a site-wide basis, such as open space and
narrow street setbacks. '

7. Approval of this Agreement, with recommendation to the Board of Supervisors
for approval.

8. Approval of Conditional Use/Planned Unit Development authorization from the
Planning Commission per Planning Code Sections 303 and 304 to permit development of
a large lot (10,000 square feet and above) and large non-residential use (6,000 square feet
and above), and to provide exceptions related to rear yard, dwelling unit exposure, active
street frontage, loading and height measurement, including adoption of the MMRP as part
of the conditions of approval.

9. General Plan referral for sidewalk widening.
Départment of Building Inspection
1. Review and approval of demolition, grading, and building permits.
2. If any night construction work is proposed that would result in noise greater than
five dBA above ambient noise levels, approval of a permit for nighttime construction is
required.
San Francisco Public Works

1. If sidewalk(s) are used for construction staging and pedestrian'walkWays are
constructed in the curb lane(s), approval of a street space permit from the Bureau of .

Street Use and Mapping.
2. Approval of a permit to remove and replace street trees adjacent to the project
site. '

3. Approval of construction within the public right-of-way (e.g., curb cuts, bulb-outs
and sidewalk extensions) to ensure consistency with the Better Streets Plan.

4. Approval of parcel mergers and new subdivision maps.
5. Recommendation of sidewalk widening legislation. .
San Francisco Mi unicipal Transportation Agency

L. Improvements by the Sustainable Streets Division.
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2. If sidewalk(s) are used for construction staging and pedestrian walkways are
constructed in the curb lane(s), approval of a special traffic permit from the Sustainable
Streets Division.

3. Approval of construction within the public rlght-of way (e.g., bulb—outs and
sidewalk extensions) to ensure consistency with the Better Streets Plan.

San Francisco Public Utilities Commission
1. Approval of any changes to sewer laterals (connections to the City sewer system).

2. Approval of an Erosion and Sediment Control Plan, in accordance with
Article 4.1 of the San Francisco Public Works Code.

3. Approval of post-construction stormwater -design guidelines, including a 4
stormwater control plan that complies with the City’s 2016 Stormwater Management
Requlrements and Design Guidelines.

San Francisco Department of Public Health

1. Approval of an Enhanced Ventilation Proposal as required pursuant to Art1cle 38
of the Health Code.

2. Approval of a Dust Control Plan as required pursuant to Article 22B of the Health
Code. ' o : :

3. Approval of a Work Plan for Soil and Groundwater Characterization and, if

determined necessary by the Department of Public Health, a Site Mitigation Plan,
pursuant to Article 22A of the Health Code. ' :
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Exhibit F

MMRP
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Exhibit G
Form of Assignment and Assﬁmption Agreement

RECORDING REQUESTED BY .

CLERK OF THE BOARD OF SUPERVISORS

OF THE CITY AND COUNTY OF SAN FRANCISCO
(Exempt from Recording Fees

Pursuant to Government Code

Section 27383)

AND WHEN RECORDED MAIL TO:

[Angela Calvillo]

Clerk of the Board of Supervisors
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

ASSIGNMENT AND ASSUMPTION AGREEMENT
RELATIVE TO DEVELOPMENT AGREEMENT FOR | i

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (hereinafter, the "Assignment") is
entered into this day of , by and between ,a
(“Ass1gnor”) and , a

("Assignee").
RECITALS

A. [Strada Brady LLC], a and the City and County of San
Francisco, a political subdivision and municipal corporation of the State of California (the
"City"), entered into that certain Development Agreement (the "Development Agreement")
dated as of , 201[ ] for reference purposes, with respect to certain real property owned by
Assignor, as such property is more particularly described in the Development Agreement (the
"Project Site"). The Development Agreement was recorded in the Official Records of the City
and County of San Franciscoon __- as Document No.

[add recital to document any previous transfer of the Transferred Property, with recording
information)

B. The Development Agreement provides that Developer (Assignor) has the right to:
(i) Transfer all or a portion of the Project Site, (ii) assign all of its rights, title, interest and
obligations under the Development Agreement to a Transferee with respect to the portions of the
Project Site transferred to the Transferee, and (iii) upon the recordation of an approved
Assignment and Assumption Agreement, to be released from any prospective liability or
obligation under the Development Agreement related to the Transferred Property as set forth in
Section 12.3 of the Development Agreement.
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C. Assignor intends to convey certain real property as more particularly identified
and described on Exhibit A attached hereto (hereafier the "Transferred Property ") to
Assignee. The Transferred Property is subject to the Development Agreement.

- D. Assignor desires to assign and Assignee desires to assume Assignor’s right, title,
interest, burdens and obligations under the Development Agreement with respect to and as
~ related to the Transferred Property, as more particularly described below.

ASSIGNMENT AND ASSUMPTION

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor and Assignee hereby agree as follows:

1. Defined Terms. Initially capitalized terms used herein and not otherwise defined
shall have the meaning ascribed to them in the Development Agreement.

2. Assignment of Development Agreement. Assignor hereby assigns to Assignee,
effective as of Assignor’s conveyance of the Transferred Property to Assignee, all of the rights,
title, interest, burdens and obligations of Assignor under the Development Agreement with
respect to the Transferred Property, including any Community Benefits that are tied to Buildings
on the Transferred Property. Assignor retains all the rights, title, interest, burdens and
obligations under the Development Agreement with respect to all other portions of the Project
Site owned by Assignor. :

3. Assumption of Development Agreement. Assignee hereby assumes, effective as
of Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest,
burdens and obligations of Assignor under the Development Agreement with respect to the
Transferred Property, including its associated Community Benefits, and agrees to observe and
fully perform all the duties and obligations of Assignor under the Development Agreement with
respect to the Transferred Property, and to be subject to all the terms and conditions thereof with
respect to the Transferred Property. The parties intend that, upon the execution of this
. Assignment and conveyance of the Transferred Property to Assignee, Assignee shall become the
“Deyveloper” under the Development Agreement with respect to the Transferred Property. - . - .

4. Reaffirmation of Indemnifications. Assignee hereby consents to and expressly
reaffirms any and all indemnifications of the City set forth in the Development Agreement,
. including without limitation Section 4.7 of the Development Agreement. '

" 5. Housing Obligations. Assignee has read and understands the obligations set forth
in Development Agreement Exhibit D as they relate to the Transferred Property. Without
limiting the foregoing, Assignee agrees (1) to the terms and provisions of Exhibit D, including
the indemnities, waivers and releases set forth therein, and (2) that the Development Agreement
falls within the express exception to the Costa-Hawkins Act, Section 1954.52(b) because it is a
contract with a public entity in consideration for contributions and other forms of assistance
specified in Chapter 4.3 (commencing with Section 65919 of Division 1 of Title 7 of the
California Government Code). Assignee understands that the City would not have been willing
to enter into the Development Agreement without the provisions of Exhibit D.
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6. Assignee's Covenants. Assignee hereby covenants and agrees that: (a) Assignee
shall not challenge the enforceability of any provision or requirement of the Development
Agreement; (b) Assignee shall not sue the City in connection with any and all disputes between
Assignor and Assignee arising from this Assignment or the Development Agreement, including
any failure to complete all or any part of the Project by any party; and (c) Assignee shall
indemnify the City and its officers, agents and employees from, and if requested, shall defend
them against any and all Losses resulting directly or indirectly from any dispute between
Assignor and Assignee arising from this Assignment or the Development Agreement.

7. Binding on Successors. All of the covenants, terms and conditions set forth
herein shall be binding upon and shall inure to the benefit of the parties hereto and their
respective heirs, successors and assigns.

8. Notices. The notice address for ASSIgnee under Section 14.11 of the
Development Agreement shall be:

Attn:

With copy to:

Attn:

8.  Counterparts. This Assignment may be executed in as many counterparts as may
be deemed necessary and convenient, and by the different parties hereto on separate
counterparts, each of which, when so executed, shall be deemed an original, but all such
counterparts shall constitute one and the same instrument.

9. Governing Law. This Assignment and the legal relations of the parties hereto
shall be governed by and construed and enforced in accordance with the laws of the State of
California, w1th0ut regard to its pr1nc1ples of conflicts of law.

IN WITNESS BEREOF, the parties hereto have executed this Assignment as of the day and year
first above written.

ASSIGNOR:
[insert signature block]
ASSIGNEE:

[insert signature block]
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Exhibit H
Notice of Completion and Termination

[Form on Following Page]
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

[Strada Brady LLC]
[address]

Atin:

(Space above this line reserved for Recorder’s use only)

- THIS NOTICE OF COMPLETION OF BUILDING AND COMMUNITY BENEFITS (this
"Notice") dated for reference purposes only as of this day of ,20_, is made
by and between the CITY AND COUNTY OF SAN FRANCISCO, a political subdivision and
municipal corporation of the State of California (the "City"), acting by and through its Planning
Department, and [Strada Brady LLC, a limited Jliability corporation]
("Developer") [substitute party, if needed]. '

1. The City and Developer entered into that certain Development Agreement dated
as of , and recorded in the Official Records of the City And County of San
Francisco. on _, as Document Number (Book No. _ , Reel No.

(the "Development Agreement"). Capitalized terms used in this Notice that are not
defined shall have meaning given to such terms in the Development Agreement.

2. Under Section 7.1 of the Development Agreement, when one or more Buildings
have been completed and all of the Associated Community Benefits tied to those specific
Buildings have also been completed, the City agreed, upon Developer’s request to execute and
record a notice of completlon as it relates to the applicable Building.

: 3. The City confirms that the Building known as , located on the property
" described in the attached Exhibit A (the "Affected Property"), together with all of the Associated
Community Benefits tied to that Building, have been completed in accordance with the
Development Agreement. All parties with an interest in the Affected Property have the right to
rely on this Notice.

CITY: , Approved as to form:

CITY AND COUNTY OF SAN FRANCISCO . [DENNIS J. HERRERA], City Attorney
municipal corporation o

By: : By:
Director of Planning Deputy City Attorney
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Exhibit A

[attach legal description of Affected Property]
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Exhibit I

Workforce Agreement
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DRAFT 11/07/17

Exhibit I
Workforce Agreement

Developer shall make contributions and require Project Spohsprs, Contractors, Consultants,
Subcontractors and Subconsultants, as applicable, to undertake activities to support workforce
development in both the construction and end use phases of the Project, as set forth in this

_ ExhibitI.!

A. First Source Hiring Program.

1. Each Project Sponsor shall, with respect to each Workforce Buildingz, (1) include in
each Contract for construction work a provision requiring each Contractor to enter into a FSHA
Construction Agreement in the form attached hereto as Attachment A before beginning any
construction work, and (ii) provide a signed copy thereof to the First Source Hiring
Administration ("FSHA") and CityBuild within 10 business days of execution. The FSHA .
Construction Agreement shall be required for the initial construction of each Workforce
Building, and for any improvements or alterations that require a Permit, as defined in San
Francisco Adininistrative Code Chapter 83 (“Chapter 83”), during the 10 year period following
issuance of the first temporary certificate of occupancy for the Workforce Building (the
“Workforce Period”). | A

! Any capitalized term used in this Exhibit I, including its attachments, that is not defined herem _
shall have the meaning given to such term in the Development Agreement.

2 Any capitalized term used in this Section A that is not defined in Section A or the Development
Agreement will have the definition given to such texm in Attachment A, including the following
terms: Contract, Contractor, Entry Level Positions, Premises, Project Sponsor, Qualified ‘
Economically Disadvantaged Individuals for Entry Level Positions, and Workforce Building.
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DRAFT 11/07/17

2. Bach Project Sponsor shall, with respect to éach Workforce Building, comply with the
requirements of San Francisco Administrative Code Chapter 83 ("Chapter 83") and upon
entering into leases or other occupancy contracts for commercial space at the Premises that are
subject to Chapter 83 with a tenant ("Commercial Tenant"), will include in each such contract a
requirement that the Commercial Tenant enter into a FSHA Operations Agreement in the form

attached hereto as Attachment B, and (ii) provide a signed copy thereof to the FSHA within 10

‘business dziys of execution. The FSHA Operations Agreement shall be required for the initial
Commercial Tenant and for any later Commercial Tenant that occupies all or part of a

Workforce Building during the Workforce Period.

3. CityBuild shall represent the FSHA and will provide referrals of Qualified Economically
Disadvantaged Individuals for Entry Level Positions on the construction work for each
Workforce Building as required under Chapter 83. The FSHA will provide referrals of Qualified
Economically Disadvantaged Individuals for the permanent Entry Level Positions located within

the Premises where required under Chapter 83.

4. The owners or residents of the individual residential units and any residential .
Homeowner's Association within the Project shall have no obligations under this Section A and

~ no obligation to enter into a FSHA Construction Agreement or FSHA Operations Agreement.

5. FSHA shall notify any Contréctor, Subcontractor and Commercial Tenant, as applicable,
in writing, with a copy to Project Sponsor, of any alleged breach on the parf of that entity of its
obligations under Chapter 83 or its FSHA Construction Agreement or the FSHA Operations
Agreement, as applicable, béfore seeking an assessment of liquidated damages pursuant to
Section 83.12 of the Administrative Code. FSHA's sole remedies against a Contractor,
Subcontractor or Commercial Tenant shall be as set forth in Chapter 83, including the
enforcément process. Upon FSHA’s request, a Project Sponsor shall reasonably cooperate with
FSHA in any such enforcement action against any Cdntractor, Subcontractor or Commercial
Tenant, provided in no event shall a Project Sponsor be liable_ for any breach by a Contractor,

Subcontractor or Commercial Tenant.

6. If a Project Sponsor fulfills its obligatiohs as set forth in this Section A, it shall not be held
responsible for the failure of a Contractor, Subcontractor, Commercial Tenant or any other
person or party to comply with the requirements of Chapter 83 or this Section A. If a Project
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Sponsor fails to fulfill its obligations under this Section A, the applicable provisions of
Chapter 83 shall apply, though the City and the Project Sponsor shall have the right to invoke
the process set forth in Section 9.2 of the Development Agreement.

7. This Section A is an approved “First Source Hiring Agreement” as referenced in Section
83.11 of the Administrative Code.

C. Local Business Enterprise (LBE) Utilization Program.

Each Proj ect Sponsor of a Workforce Building, as defined in Attachment C, and
its respective Contractors and Consultants, shall comply with the Local Business
Enterprise Utilization Program set forth in Attachment C hereto during the Workforce

Period.
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Attachment A:
First Source Construction Hiring Agreement

This First Source Construction Hiring Agreement ("FSHA Construction Agreement") is

made as of , by and between , the First Source Hiring Admlmstrauon (the “FSHA”™),
and the undersigned contractor - ‘Contractor”)
RECITALS
WHEREAS, Contractor has executed or will execute an agreement (the “Contract™) to
construct or oversee a portion of the project to construct [specify number of new dwelling -
units, and/or square feet of commercial space and number of accessory, off-street parking
spaces] (“Workforce Building™) at , Lots in Assessor’s Block =, San Francisco

California (“Site”), and a copy of this FSHA Construction Agreement is attached as an exhibit to,
“and incorporated in, the Contract; and

WHEREAS, as a material part of the consideration given by Contractor under the
Contract, Contractor has agreed to execute this First Source Construction Agreement and
participate in the San Francisco Workforce Development System established by the City and
County of San Francisco, pursuant to Chapter 83 of the San Francisco Administrative Code;

NOW, THEREFORE, in consideration of the mutual covenants set forth herein and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the parties covenant and agree as follows:

~1. DEFINITIONS

For purposes of thlS FSHA Construction Agreement, initially- capltahzed terms shall be
defined as follows:

a. "Core" or "Existing" workforce: Contractor's "core" or "existing" workforce shall
* consist of any worker who appears on the Contractor's active payroll for at least
60 days of the 100 working days prior to the award of this Contract.

b. Economically Disadvantaged Individual: An individual who is either (a)
eligible for services under the Workforce Investment Act of 1998 (29
U.S.C.A. 2801, et seq.), as may be amended from time to time, or (b).
designated as "economically disadvantaged" by the OEWD/First Source
Hiring Administration as an individual who is at risk of relylng upon, or
returning to, pubhc assistance.

c. Hiring opportunity: When a Contractor adds workers to its existing workforce for
the purpose of performing the Work under this Contract, a "hiring opportunity" is
- created. For example, if the carpentry subcontractor has an existing crew of five
carpenters and needs seven carpenters to perform the work, then there are two
hiring opportunities for carpentry on a Workforce Building. ‘
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d.

Job Notification: Written notice of job request from Contractor to CITYBUILD for any
hiring opportunities. Contract shall provide Job Notifications to CITYBUILD with a
minimum of 3 business days' notice.

New hire: A "new hire" is any worker who is not a member of Contractor's core or
existing workforce.

Referral: A referral is an individual member of the CITYBUILD Referral Program
who has received training appropriate to entering the construction industry
workforce.

Workforce Building: The Colton Street Affordable Housing Building, Buildings A-D and
the Plumbers' Union Hall Building, as described in Exhibit B to the Development
Agreement, including initial tenant improvements , and any other Buildings or
construction activities on the Project Site that require a Permit as defined in Chapter 83.

Workforce participation goal: The workforce participation goal is expressed as a
percentage of the Contractor's and its Subcontractors' new hires for a Workforce
Building, '

Entry Level Position: A non-managerial position that requires no education above a high
school diploma or certified equivalency, and less than two (2) years training or specific

" preparation, and shall include temporary and permanent construction jobs related to the

development of a commercial activity.

First Opportunity: Consideration by Contractor of System Referrals for filling Entry

Level Positions prior to recruitment and hiring of non-System Referral job applicants.

Job Classification: Categorization of employment opportunity or position by craft,
occupational title, skills, and experience required, if any.

Job Notification: Written notice, in accordance with Section 2(b) below, from Contractor
to FSHA for any available Entry Level Position during the term of the Contract:

Publicize: Advertise or post available employment information, including
participation in job fairs or other forums.

Qualified: An Economically Disadvantaged Individual who meets the minimum bona
fide occupational qualifications provided by Contractor to the System in the job
availability notices required this FSHA Construction Agreement.

. System: The San Francisco Workforce Development System established by the City and

County of San Francisco, and managed by the Office of Economic and Workforce
Development (OEWD), for maintaining (1) a pool of Qualified individuals, and (2) the
mechanism by which such individuals are certified and referred to prospective employers
covered by the First Source Hiring requirements under Chapter 83 of the San Francisco
Administrative Code. Under this agreement, CityBuild will act as the representative of
the San Francisco Workforce Development System.
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P. System Referrals: Referrals by CityBuild of Qualified apphcants for Entry Level ‘
Positions with Contractor.

q. Subcontractor: A person or entity who has a direct contract with Contractor to perform
a portion of the work under the Contract.

I. Pfoject Sponsor: Project Sponsor shall mean [insert name of applicable Developer or
Workforce Building owner] , including any successor during the term of this FSHA
Operations Agreement.

2. . PARTICIPATION OF CONTRACTOR IN THE SYSTEM

a. The Contractor agrees to work in Good Faith with the Office of Economic and

' Workforce Development (OEWD)’s CityBuild Program to achieve the goal of
50% of new hires for employment opportunities in the construction trades and
Entry-Level Positions related to providing support to the construction industry.

The Contractor shall provide CityBuild the following information about the
Contractor’s employment needs under the Contract for each Workforce Building:

1.

il

iii.

1v.

On Attachment A-1, the CityBuild Workforce Projection Form 1,
Contractor will provide a detailed numerical estimate of journey and
apprentice level positions to be employed on each Workforce Building for
each trade.

Contractor is required to ensure that a CityBuild Workforce Projection
Form 1 is also completed by each of its Subcontractors.

Contractor will collaborate with CityBuild staff in completing the CityBuild
Workforce Hiring Plan Form 2, to identify, by trade, the number of Core
workers at Workforce Building project start and the number of workers at
Workforce Building project peak; and the number. of positions that will be

required to fulfill the First Source local hiring expectation.

Contractor and Subcontractors will provide documented verification that
its “core” employees for this contract meet the definition listed in
Section 1.a.

A negotiated and signed vCityBuild Workforce Hiring Plan Form 2 will
constitute the First Source Hiring Plan for each Workforce Building as
required under Chapter 83.

b. Contractor must (A) give good faith consideration to all CityBuild Referrals, (B)
review the resumes of all such referrals, (C) conduct interviews for posted Entry
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Level Positions in accordance with the non-discrimination provisions of this
contract, and (D) affirmative obligation to notify CityBuild of any new entry-level
positions throughout the life of the Workforce Building.

c. Contractor must provide constructive feedback to CityBuild on all System
Referrals in accordance with the following:

i. If Contractor meets the criteria in Section 5(a) below that establishes
“good faith efforts” of Contractor, Contractor must only respond orally to
follow-up questions asked by the CityBuild account executive regarding
each System Referral; and

il. After Contractor has filled at least 5 Entry Level Positions under this
Agreement, if Contractor is unable to meet the criteria in Section 5(b)
- below that establishes “good faith efforts” of Contractor, Contractor will
be required to provide written comments on all CityBuild Referrals.

d. Contractor must provide timely notification to CityBuild as soon as the job is
filled, and identify by whom.

3. CONTRACTOR RETAINS DISCRETION REGARDING HIRING DECISIONS

Contractor agrees to offer the System the First Opportunity to provide qualified applicants
for employment consideration in Entry Level Positions, subject to any enforceable
Collective Bargaining Agreements as defined in Section 8 below. Contractor shall
consider all applications of Qualified System Referrals for employment. Provided
Contractor utilizes nondiscriminatory screening criteria, Contractor shall have the sole
discretion to interview and hire any System Referrals.

4. COMPLIANCE WITH COLLECTIVE BARGAINING AGREEMENTS

Notwithstanding any other provision hereunder, if Contractor is subject to any Collective
Bargaining Agreement(s) requiring compliance with a pre-established applicant referral
process, Contractor’s only obligations with regards to any available Entry Level Positions
subject to such Collective Bargaining Agreement(s) during the term of the Contract shall

- be the following:

a. Contractor shall notify the appropriate union(s) of the Contractor’s obligations
under this FSHA Construction Agreement and request assistance from the
union(s) in referring Qualified applicants for the available Entry Level
Position(s), to the extent such referral can conform to the requirements of the
Collective Bargaining Agreement(s).

b. Contractor shall use “name call” privileges, in accordance with the terms of the

applicable Collective Bargaining Agreement(s), to seek Qualified applicants from
the System for the available Entry Level Position(s).
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C.

Contractor shall sponsor Qualified apprenticeship applicants, referred through the
System, for applicable union membership.

5. CONTRACTOR’S GOOD FAITH EFFORT TO COMPLY WITH ITS OBLIGATIONS
- HEREUNDER »

Contractor will maké good faith efforts to comply with its obligations to participate in the
System under this FSHA Construction Agreement. Determinations of Contractor’s good -
faith efforts shall be in accordance with the following:

a.

Contractor shall be deemed to have used good faith efforts if Contractor
accurately completes and submits prior to the start of demolition and/or
construction of a Workforce Building Attachment A-1: CityBuild Workforce
Projection Form 1; and

Contractor’s failure to meet the criteria set forth from Section 5(c) to 5(m) does
not impute “bad faith.” Failure to meet the criteria set forth in Section 5(c) to
5(m) shall trigger a review of the referral process and the Contractor’s efforts to
comply with this FSHA Construction Agreement. Such review shall be
conducted by FSHA in accordance with Section 11 (c) below.

Meet with the Workforce Building project’s Project Sponsor, general contractor,
or CityBuild representative to review and discuss the plan to meet local hiring
obligations. under San Francisco’s First Source Hiring Ordinance (Municipal
Code- Chapter 83) or the City and County of San Franc1sco Administrative Code
Chapter 6.

Contact a CityBuild representative to review hiring projections and goals for this
Workforce Building project. Contractor must take active steps to advise all of its
subcontractors of the local hiring obligations on the Workforce Building project,

“including, but not limited to providing CityBuild access and presentation time at
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each pre-bid, each pre-construction, and if necessary, any progress meetmg held
throughout the life of the Workforce Building project.

Submit to CityBuild a “Projection of Entry Level Positions” form or other formal
written notification specifying expected hiring needs during the Workforce
Building project’s duration.

Notify the respective union(s) regarding local hiring obligations and request their
assistance in referring qualified San Francisco residents for any available -
position(s). This stép applies to the extent that such referral would not violate the
union’s Collective Bargaining Agreement(s). '

Reserve “name call” privileges for qualified applicants referred through the .
CityBuild system. This should be done within the terms of applicable Collective
Bargaining Agreement(s).
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h. Provide CityBuild with up-to-date list of all trade unions affiliated with any work
: on this project in a timely matter in order to facilitate CityBuild's notification to
these unions of the Workforce Building project's workforce requirements.

L. Submit a “Job Request” form to CityBuild for each apprentice level position that
becomes available. Please allow a minimum of 3 Business Days for CityBuild to
provide appropriate candidate(s). Contractor should simultaneously contact its
union about the position as well, and let them know that Contractor has
contacted CityBuild as part of'its local hiring obligations.

J- The Contractor has an ongoing, affirmative obligation and must advise each of its
subs of their ongoing obligation to notify CityBuild of any/all apprentice level
openings that arise throughout the duration of the Workforce Building project,
including openings that arise from layoffs of original crew. Contractor shall not
exercise discretion in informing CityBuild of any given position; rather, CityBuild
is to be universally notified, and a discussion between the Contractor and ‘
CityBuild can determine whether a CityBuild graduate would be an appropnate
placement for any given apprentice level position.

k. Hire qualified candidate(s) referred through the CityBuild system. In the event of
* the firing/layoff of any CityBuild graduate, Contractor must notify CityBuild staff
within two days of the decision and provide justification for the layoff; ideally,
Contractor will request a meeting with the Workforce Building project's
employment liaison as soon as any issue arises with a CityBuild placement in
order to remedy the situation before termination becomes necessary.

L Provide a monthly report and/or any relevant workforce records or data from
contractors to identify workers employed on the Workforce Building project,
source of hire, and any other pertinent information as pertain to compliance with
this FSHA Construction Agreement.

m. Maintain accurate records of efforts to meet the steps and requirements listed
above. Such records must include the maintenance of an on-site First Source
Hiring Compliance binder, as well as records of any new hire made by the
Contractor through a San Francisco CBO whom the Contractor believes meets the
First Source Hiring criteria. Any further efforts or actions agreed upon by
CityBuild staff and the Contractor on a Workforce Building project basis.

6. ~ COMPLIANCE WITH THIS AGREEMENT OF SUBCONTRACTORS

In the event that Contractor subcontracts a portion of the work under the Contract,
Contractor shall determine how many, if any, of the Entry Level Positions are to be
employed by its Subcontractor(s) using Form 1: the CityBuild Workforce Projection
-Form and minimum hiring goals using Form 2: the CityBuild Workforce Hiring Plan,
provided, however, that Contractor shall retain the primary responsibility for meeting
the requirements imposed under this FSHA Construction Agreement. Contractor sha