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FILE NO. 171112 RESOLUTION 'NO. 

[Grant Acceptance Agreement and Permit to Enter - Asian Art Museum Foundation -
. Indemnification for Claims Related to Construction Improvements to Asian Art Museum] 
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3 · Resolution authorizing the Asian Art Commission to execute a Grant Acceptance 
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City would indemnify Asian Art Museum Foundation trustees, officers, and employees I 
l 
J 

( 
I 

for claims related to construction improvements to the Asian Art Museum. 

WHEREAS, The City owns real property located at 200 Larkin.Street, commonly known/ 
~ 

~ 
! 

as the Asian Art Museum of San Francisco (Museum); and 

WHEREAS, The Museum is the largest museum in the United States devoted I 
I 

exclusively to the art and cultures of Asia;· and j 

WHEREAS, The Museum showcases, cares for, and grows the City's collection of l 
. I 

more than 18,000 artworks from across Asia. Each year, _the Museum organizes and presents /. 

thought-provoking special exhibitions that celebrate Asian art from millennia past to cutting

edge contemporary; and 

WHEREAS, The Museum's educational and outreach programs connect a broad, 

diverse public-including tens of thousands of school students a year-with the· historic and i 
. . , 

. . I 
living traditions of_Asian cultures, sparking conversation, creativity, and c~ltural empathy in the! 

Bay Area and around the world; and . · ; 
j 

.VVHEREAS, The Museum embraces the positive values of diversity, inclusivity, and l . 
tolerance that are critically important to the City; and 

. ' 
WHEREAS, The Museum is a charitable trust department of the City. The City, through 

1 

the Asian Art Commission (Commission), serves as trustee of Museum charitable trust'assets / 

and is in charge of developing and administering the Museum and controlling and managing I 
the City's Asian art collection. (S.F. Charter Sections 5.100 - 5.101, 5.104); and 1 

Mayor Lee; Supervisor Kim 
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t 
\ WHEREAS, Charter Section 5.104 provides that the Commission shall maintain a 

charitable foundation or other legal entity for the purpose of developing the Asian Art 

Museum; and 

I . 

I 
I, 

! 
WHEREAS, The Asian Art Museum Foundation (Foundation) is a private 501(c)(3) 

charitable organization that exists for the sble purpose of supporting the Museum; and ,, 
t 

WHEREAS, The Foundation has proposed to provide the Commission an in-kind grant j 
. I 

of construction services to be completed by a third party and P.ermanent gallery improvements j 
I 
·1 

I 
such as new case work and interpretive materials to be completed by-Museum staff with an 

approximate combined value of $38,000,000 to complete capital improvements to the 
. i 

Museum (Grant), including renovating approximately 40,000 square feet of existing space (1st, l 
. . I 

2nd, and 3rd floor existing gallery i.nteriors, modified 1st floor interior public entry and courts, 

renovated education center, alterations to .the existing !-ower Level back of house floor 

including reconfiguring general storage rooms and office space, expanding an existing 

mechanical room and removing one skylight to accommodate the added floor of the Pavilion 

building) and adding apprnximately 13,000 square feet for a new 1st floor Pavilion .building 

(special exhibition gallery, lobby, lounge, restrooms) above the existing lower level building 

with a new 2nd floor Roof Gallery and mechanical/storage room above the Pavilion building 

with three new entries for access, plus an attached new three-level freight elevator, elevator 

machine room partially above the corner generator building, loading dock improvements, and 

such other improvements as the Commission and the Foundation may agree in writing; and 

WHEREAS, The Commission, on behalf of the City, and the Foundation will enter into 

a Grant Acceptance Agreement and Permit to Enter (Agreement) substantially in the form on 

file with the Clerk of the Board of Supervisors in File No. 171.112, that sets forth the terms on ! 
which the City will accept the Grant; and 

Mayor Lee; SupeIVisor Kim 
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WHEREAS, The Foundation has requested that the Agreement include a provision that! 
I 

should the Foundation's insurance not cover·a claim related to the Grant, the City would l 
l 

indemnify and defend the Foundation's trustees, officers, and employees (but not the j 
Foundation itself) against liabilities related to the Grant; and J 

,I 

· WHEREAS, The letter from Nicholas Unkovic, Foundation Trustee, of l 
. \ 

December 15, 2016, on file with the Clerk of.the Board of Supervisors in File No. 171112, sets j 
. l 

:I 

forth the Foundation's request; and · l 
I 

WHEREAS, The Grant is in the best interests of the City; now; therefore, be it j 

RESOLVED, That the Board of Superv!sors hereby authorizes the Asian Art I 
i 
I 

Commission to execute the Agreement in substantlallythe same form as File No. 171112 on I 
. I 

• . I 

behalf of the City whereby the City would, ·among other things, agree to in~emnify, defend and I 
hold harmless the Foundation's trustees, officers, and employees.for claims related to the l 

'I 

Grant to the Asian Art Museum that are not fl.illy covered by the Foundation's insurers, ! · 
provided that the Foundation maintains insurance at no less than current levels. 

Mayor Lee; Supervisor Kim 
BOARD OF SUPERVISORS 
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Presented in Committee - December 6, 2017 

· ~- Asian Art.Museum 
Request for Resolution 

City and County of San Francisco 
Government Audit and Oversight Committee Meeting 

. December 6, .2017 
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Organized and existing 
under Article V of the · 

AAM Structure 

· San Francisco Charter · 

• Building 
• Art collection 

'-'1· .Asian 1:.4 Art 
' Museum 

• Operations· 
• Programming 
• Fundraising · 
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Capital Campaign Progress 
as of November 30, 2017 

· • · ·campaign will fun·d Transformation Project, 
operations and endowment · 

• $63M (70°/o) raised towards $90M goal 
..... . 

~ • $38M · budget for .Transformation Project is 
committe·d 

• · 1 OOo/o AAM board participation from 54 Trustees 
and Co·mmissioners 

· '-'r-J·· Asian ,~ Art 
,:· Museum 
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Reimagining the Museum 

'f
:. Asian 

Art 
. Museum 

The Transformation Project 
will allow the museum to: 

• Present multiple exhibitions at 
the same time to serve diverse 
audience interests 

• Nurture conversation between 
the world class historic 
collection and cutting-edge 
contemporary art 

• Connect with visitors 
personally through 
multilayered art encounters 
and dynamic digital tools 

• Be a cornerstone for the City's 
. re-visioning of the Civic Center 
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Special Exhibition Gallery 

• 9.5K. ft2 with 18' ceilings 
• . Flexible and accessible 

't 
Asian • 
Art • · Museum 

Ideal for major exhibitions, including contemporary art 
Allows existing galleries to be used for more diverse exhibitions 7 
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Art Terrace 

• 
• 
• 

't 
Asian • 

" Art • 
Museum 

7 .5K ft2 of Programmable Space 
Outdoor gallery wall . 
Ideal for Contemporary Art 
Largest terrace space for art in San Francjsco 
Creates safe outdoor educational space 

j. 
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Purpose of Grant Acceptance 
Agreement 

Foundation will: · 

• Raise private funds and oversee exe.cution ·of 
Transformation Project 

• Give the completed Transformation Project to the City 
• Triple D&O insurance from $5M to $15M · · 

Commission will: 

• Allow Foundation to implement Transformation Project 
• · Accept gift of completed Transformation Project from 

Foundation 
• Indemnify Foundation trustees, officers and employees 

~r/. Asian 
. Art 

.. Museum 
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GRANT ACCEPTANCE AGREEMENT AND PERMIT TO ENTER 
Between 

Asian Art Commission of the City and County of San Francisco 
and 

Asian Art Museuin Foundation of San Francisco 
( dated October 5, 2017 for reference purposes) 

This Grant Acceptance Agreement and Permit to Enter (the "Agreement"), is .dated for reference 
purposes only as of October 5, 2017,byand between the ASIAN ART COMMISSION OF TIIE 
CITY AND COUNTY OF SAN FRANCISCO, a commission of the City and County of San 
Francisco organized and.existing under Article V of the San Francisco Charter (the 
"Commission") and the ASIAN ART MUSEUM FOUNDATION OF SAN FRANCISCO, a 
non-profit colJ)oration organized and existing under the laws of the State of California (the 
"Foundation," and together with.the Commission, the "Parties");· 

RECITALS 

WHEREAS, The Asian Art Museum of San Francisco (the "Museum") is the largest museum in 
the United States devoted exclusively to the art .and cultures of Asia. The Museum showcases, 
cares for, and grows the City's collection of more than 18,000 artworks from across Asia. Each 
year, the Museum organizes and presents thought-provoking special· exhibitions that celebrate 
Asian art fro!Il millennia past to cutting-edge contemporary. The Museum's educational and 
outreach programs connect a broad, diverse public - including tens of thousands of school 
students a year - with the historic and living traditions of Asian cultures, sparking conversation, 

. creativity, and cultural empathy in the Bay Area and around the world; and 

WHEREAS, The Museum is a charitable trust department of the City and County of San 
Francisco (the "City"). The City, through the Commission, serves as trustee of Museum 
charitable trust assets and is in charge of developing and administering the Museum and 
controlling and managfog the City's Asian art collection. (S.F. Charter Sections 5.100 - 5.101, 
5 .104). The City owns real property located at 2 00 Larkin Street, more particularly described 
on Exhibit A attached hereto (the "Project Location"), and commonly known as the Asian Art 
Museum of San Francisco, and the Museum's collection; and 

WHEREAS, The Foundation is a private 50l(c)(3) charitable organization that exists for the 
sole purpose of supporting th~ Museum; and · · 

WHEREAS, The Foundation has proposed to provide the Commission an in-kind grant of 
construction services to be completed by a third party and perm,anent gallery improvements, such 
as new casework and interpretive materials, to be completed by Museum staff with an 
approximate combined value of$38,000,000 to complete capital improvements to the Museum 
(the "Grant"), including renovating approximately 40,000 square feet of existing space (1st, 2nd 
and 3rd floor existing gallery interiors·, modified 1st floor interior public entry and courts, 
renovated education center, alterations to the existing lower level back of house floor including 
reconfiguring general storage rooms and office space, expanding an existing mechanical room 
and removing one skylight to accommodate the added floor of the Pavilion building) and adding 
approximately 13,000 square feet for a new 1st floor Pavilion building (special exhibition gallery, 
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lobby, lounge, restrooms) above the existing lower level building with a new 2nd floor Roof 
Gallery and mechanical/storage room above the Pavilion building with three new. entries for 
access, plus an attached new three level freight elevator, elevator machine room partially above 
the comer generator building, loading dock improvements, and such other improvements as the 
Commission and the Foundation may agree in writing (the "Improvements"); and 

WHEREAS, The Foundation proposes to hire and pay for the services of a contractor 
("Contractor") to perform the Improvements ( other than the permanent gallery improvements to 
be completed by Museum staff), which Contractor shall be approved in advance by the 
Commission; and 

. . 

WHEREAS, On September 6, 2017 the Asian Art Commission approved the acceptance of the. 
Grant from the Foundation as Resolution No: C17-037. 

Now, therefore, it is agreed as follows: 

The Foundation hereby makes the Grant to the Commission, and, subject to and contingent upon 
approval by the Commission, the Commission accepts the Grant from the Foundation and 
authorizes the Foundation to perform the Improvements subject to the following terms and 
conditions: 

1. Grant in Kind 

I.I. Permission to Enter; Term. In addition to all such rights that the Foundation 
currently has by law or by contract, the Commission additionally confers to the 
Foundation, its agents and Contractor a revocable, personal, uriassignable, non
exclusive and non-possessory privilege to enter upon and use the identif;ied area at the 
Museum, more particularly described in Exhibit B. attached hereto (the ''Permit Area"), 
for the limited purpose and subject to the terms, conditions and restrictions set forth 
below. 

The privilege given to the Foundation, its agents and Contractor pursua:nt to this 
Agreement is temporary only and shall corntnence when the dates are confirmed and 
agreed to by the Parties in accordance with Section 1.2.4 below. 

1.2. Scope of Work. In addition to all such rights that the Foundatign currently has by law 
or by contract, the Foundation may also enter and use the Permit Area for the purpose 
of causing Contractor to perform the Improvements. The Foundation may cause 
Contractor to perform the Improvements in the Permit Area only upon satisfaction of 
the following conditions, which are for the sole benefit of the City: 

1.2.1. Construction Contract. The Foundation's contract with the Contractor ("the 
Construction Contract") shall require the Contractor to perform the Improvements 
in all material respects in accordance with specifications as outlined in the 
construction drawings titled 50% Construction Document Specifications dated 
June 23, 2017 as modified, if applicable, pursuant to the Transformation Project 
Approval Protocols described in Exhibit C attached hereto. The Commission 
acknowledges the formation of the Foundation Transformation Project Committee 
of the Board of Directors of the Foundation to provide oversight for the design 
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and construction of the Improvements. The Commission further acknowledges 
that the Transformation Project Approval Protocols apply to changes in scope or 
budget and contracts during design phases and to contracts or changes in contracts 
for, arid ·during, construction, The Foundation will notify the Commission of 
changes that; according to the Transformation Project Approval Protocols, require 
approval of the Foundation Executive Committee. 

l.'.2.2. · Costs . . The Foundation shall bear all costs or expenses of any kind.or nature in 
connection with its use of the Permit Area to perform the Improvements, 
including payment to the Contractor to perform the Improvements, and shall keep 
the Permit Area free and clear of any liens or claims oflien arising out of.or in 
any way connected with its use of the Permit Area. 

1.2.3. City Not Liable for Costs. The Foundation shall provide evidence satisfactory to 
the Commission of the acknowledgment of Contractor and any of its. · 
subcontractors that the City is not financially liable, and shall not be invoiced, for 
any costs incurred in performing any work related to the Improvements, except as 
expressly approved by the City in writing. . 

1.2.4. Start and Finish Dates. The Foundation shall coordinate· with the Construction 
Project Manager identified in paragraph 10 below fo determine appropriate start 
and finish. dates and times for Contractor to perform the Improvements that do not 

. interfere with the regular operation of the Museum. The Commission shall 
· approve the start and finish dates. The Foundation shall not authorize Contractor 

to commence.work until the Commission has approved the start date(s) and 
· time(s) in writing executed by the. Construction Project Manager. 

· 1.2.5-. Exercise of Reasonable Care. Tlie Foundation shall use, and shall cause 
Contractor to use, reasonable care at all times to avoid any damage or harm to 

· City's property. The Foundation shall cause Contractor to do everything 
reasonably within its power, both independently and upon request by City, to 
prevent and suppress fires on and adjacent to the Permit Area attributable to the 
Foundation's use hereunder. Nothing in this Section shall in anyway limit 
Foundation's indemnity obligations described.elsewhere in this Agreement or its 
obligations otherwise required by law. 

1.2.6. Covenant to Maintain Permit Area. In connection with its use hereunder, the 
Foundation shall at all times, at its sole cost, maintain the Permit Area in a good, 
clean,. safe, secure, and sightly condition, so far as the Permit Area may be 
affected by the Foundation's or Contractor's activities hereunder. 

1.2. 7. Restoration of Permit Area. Within a reasonable time, but in no case longer 
than fifteen (15) days, following completion of the Improvements, Foundation 
shall cause Contractor to surrender the Permit Area in the same .condition as 
received (subject.to the Improvements), free from hazards and clear of all debris. 
At such time, Foundation shall cause Contractor to remove all of its property from 
the Permit Area ( except for any Improvements), and shall repair, at its cost, any 
damage caused to the Permit Area caused by such removal. Foundation's 
obligations under this paragraph shall survive any termination _of this Agreement. 
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Foundation accepts the Permit Area in its "AS-IS" condition, without 
representation or warranty of any kind by City, its officers, agents, or employees. 

1.2.8. Repair of Damage. Neither Foundation nor Contractor shall do anything about 
the Permit Area that will cause damage to any of the City's property. If any 
portion of the Permit Area or any property of City located on or about the Permit 
Area is damaged by any of the activities conducted by Foundation or Contractor 
hereunder, Foundation shall promptly, at its sole cost, repair or cause Contractor 
to repair any and all such damage and restore or cause Contractor to restore the 
Permit Area or property to its previous condition (subject to the Improvements). 
Foundation shall or cause Contractor to complete any such required repairs prior 
to the expiration or termination of this Agreement. · 

1.3. Limitation on Obligation; Evidence of Available Funds. The Commission shall not 
be obligated to fund any funding shortfall pursuant to this Agreement unless the 
Commission expressly so agrees in writing. Foundation shall not commence work in 
the Permit Area unless and until it has certified to Commission in writing that it has 
adequate funds to procure all of the Improvements. 

1.4. Restrictions on Use. Foundation agrees that, by way of example only and without 
limitation, the following uses of the Permit Area by Foundation, Contractor, or any 
other person claiming by or through Foundation are inconsistent with the limited 
purpose. of this Agreement and are strictly prohibited as provided below: · 

1.4.1. Dumping. Neither Foundation nor Contractor shall dump or dispose of refuse or 
other unsightly materials on, in, under or about the Permit Area. 

1.4.2. Hazardous Material. When use or storage of hazardous materials or equipment 
or unusual methods are necessary for execution of the Wark, the Foundation shall 
reqt1g-e Contractor to give the City reasonable advance notice, exercise utmost 
care and carry on such activities under supervision of properly qualified 
personnel. Except as provided in the preceding sentence, Foundation shall not 
cause, nor shall Foundation allow Contractor or any ofits other Agents or Invitees 
(as defined below) to cause, any Hazardous Material(as defined below) to be 
brought upon, kept, used, stored, generated or disposed of in, on or about the 
Permit Area, or transported to or from the Permit Area .. F o:undation shall 
immediately notify City when Foundation learns of, or.has reason to believe that, 
a release of Hazardous Material has occurred in, on or abmit the Perinit Area. 
Foundation shall further comply with all laws requiring notice of such releases or 
threatened releases to governmental agencies, and shall take all action necessary 
to mitigate the release or minimize the spread of contamination. In the event that 
Foundation, Contractor, or Foundation's other Agents or Invitees cause a release 
of Hazardous Material, Foundation shall, without cost to City and Ill accordance 
with all laws and regulations, return the Permit Area to the condition immediately 
prior to the release. In connection therewith, Foundation shall afford City a full 
opportunity to participate in any discussion with governmental agencies regru;ding 
any settlement agreement, cleanup or abatement agreement, consent decree or 
other compromise proceeding involving Hazardous Material. For purposes 
hereof, "Hazardous Material" means material that, because of its quantity,· 

4 

1952 



. . 

concentr~tion ~r physical .or chemical ~haracteristics, is at any time now or 
hereafter deemed by any federal, state or local governmental authority to pose a 
present or potential hazard to public health, welfare or the environment. 
Hazardous Material includes, without limitation, any material or substance 
defined as·a "hazardous substance, pollutant or contaminant" pursuant to the 
Comprehensive Environmental Response, Compensation and Liability Act .of 
1980, as amended, 42 U.S.C. Sections 9601 et seq., or pursuant to Section 25316 
of the California Health & Safety Code; a "hazardous waste" listed pursuant to 
Section 25140 of the California Health & Safety Code; any asbestos and asbestos 
containing materials whether or not such materials are part of the Permit Area or 
are naturally occurring substances in the Permit Area, and any petroleum, 
including, without limitation, crude oil or any :fraction thereof, natural gas or 
natural gas liquids. The term "release" or "threatened release" when used with 
respect to Hazardous Material shall include any actual or imminent spilling, 
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, 
leaching, dumping, or disposing in, on, under or about the Permit Area. For 
purpQses hereof, the term "Agents" shall include the agents, employees, officers, 
contractors- and representatives of Foundation, and the term "Invitees" shall 
include the clients, customers, invitees, guests, licensees, or assignee$ of 
Foundation: 

. . . 
2. Contractor/Installation ·Requirements. Foundation shall, at its own expense and at no cost 

to the City, hire Contractor selected by Foundation and approved by the Commission to 
. perfonri the Improvements. Foundation shall require Contractor or any such other 
contractors or agents it procures to perform work related to the Improvements to comply with 
the following requirements in performing work at the Museum: · 

2.1. Post signs alerting the public to the date and time the Improvements will take place. 

2.2. Implement appropriate measures to ensure public safety while working at the Museum, 
including, but not limited to, erecting safety barriers and caution signage and/o~ tape. 

2.3. Pay its Workers any prevailing rate of wage that may be applicable for the craft or 
classification of work performed. 

2.4. Adhere to Occupational Safety & Health Adm~stration standards. 

2.5. The contracts tqat Foundation enters into with any contractors for all or any portion of 
the Itnprovements shall contain the following provisions: 

2.5 .1. Irisurance Requirements for Foundation's Contractor: Foundation's Contractor 
shall maintam in force, during the full term of this Agreement, insurance in the 
following amounts and coverage: · 

2.5 .1.1. Workers' · Compensation with Employer:' s Liability Limits not less than 
$1,000,000 each accident; the Worker's Compensation policy shall be 
endorsed with a waiver of subrogation in favor of the City for all work 
performed by the Contractor, its eniployees, agents and subcontractors 
and 
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2.5 .1.2. Comprehensive General Liability Insurance with limits ncit less than 
$5,000,000 each occurrence, $10,000,000 GeneralAggregate, Combined 
Single Limit for Bodily Injury and Property Damage; including coverage 
for Contractual Liability, independent contractors, Explosion, Collapse, 
and Underground (XCU), Personal Injury, Broadform Property Damage, 

. and completed operations and · 

2.5.1.3. Commercial Automobile Liability Insurance with notless than 
$2,000,000 each occurrence Combined Single Limit for Bodily Injury 
and Property Damage, including Owned, Non-Owned, and Hired auto 
coverage, as ·applicable. 

2.5 .1.4. An excess or umbrella policy may be used to meet the required 
insurance limits in this section. 

2.5 .1.5. The Commission reserves the right to increase the insurance limits 
required in this agreement if conditions reasonably necessitate such 
increases. 

2.5.2. Additional Coverages. 

2.5.2.1. Builder's Risk Insurance. Foundation or Foundati<;m's Contractor shall 
provide "Special Form" (All Risk) Builder's Risk Insurance on a 
replacement cost basis as follows: · 

2.5.2.2. Amount of Coverage. The amount of coverage shall be equal to the 
full replacement cost of the Improvements performed by the Contractor 
on a completed value basis, includingperiodic increases or decreases in 
values through change orders. The policy shall provide for no deduction 
for depreciation. The policy shall provide coverage for ''soft costs,'' 
such as but not limited fo design and engineering fees, code updates, 
permits, bonds, insurances, and inspection costs caused by an insured· 
peril; the policy may limit the amount for soft costs but such limit shall 
not be less than 5% of the coverage amount. The Builder's Risk 
Insurance shall also include the full replacement cost of Foundation or 
City-furnished equipment, if any. 

2.5.2.3. Parties Covered. The Builder's Risk policy shall identify the ·· 
Foundation as the loss payee. The policy shall name as insured the 
Commission, the Foundation, the City and County of San Francisco, the 
Contractor and its subcontractors of every tier. · 

2.5.2.4. Includ~d Coverage. The Builder's Risk Insurance shall include, but 
shall not be limited to; the following coverages: .•.. 

2.5 .2.4.1. All damages of loss to the Work and to ·appurtenances, to 
materials and equipment to be incorporated into the Project 

1954 

6 



while the same are in transit, stored on or off the Project site, to 
construction plant and temporary structures. 

2.5.2.4.2. The perils of fire, lightning,.windstorm, hail, explosion, riot, 
riot attending a strike, civil commotion, smoke damage, 
damage by aircraft or vehicles, vandalism and malicious 
mischief, theft, collapse, and water damage. 

2.5.2.4.3. The costs of debris removal, including demolition as may be 
made reasonably necessary by such covered perils, resulting 
damage, and any applicable law, ordinance, or regulation. 

2.s.2.4.4; Start up and testing and machinery breakdown including 
electrical arcing. . . 

· 2.5.2.4.5 .. Consequential loss (lost revenues and costs of funding or 
fmancing when a c.overed risk causes delay in completing the 
Work).· In the event the Foundation or the City receives 
coverage specifically for a consequential loss associated with 
delay to the completion of the Project, such specific amount 
shall be credited against any liquidated damages for delay for 
·which the Contractor would otherwise be responsible. 

2.5 .2.5. Deductibles. The Builder's Risk Insurance may have a deductible 
clause not to exceed $25,000. Contractor shall be responsible· for paying 
any and all deductible costs. The deductible for coverage of All Perils 
shall not exceed $50,000 except for earthquake and flood perils. 

2.5.3. Professional Liability Insurance: In the event that Contractor employs 
professional engineering or land surveyor services for performing field 
engineering or preparing design calculations, plans and specifications, Contractor 
shall require the retained engineers and land surveyors to carry professional 
liability insurance with limits not less than $1,000,000 each claim with respect to 

. negligent acfa, errors, or omissions in connection with professional services to be 
provided under this Contract. . 

2.5 .4. Environmental Pollution Liability: In the event that hazardous and/or 
contaminated material is discovered during the course of the work, and the 
Contractor or jts subcontractor is required to perform abatement or disposal of 
such material, then the Contractor, or its subcontractors, who perform abatement 
of hazardous or contaminated materials removal shall maintain in force, 
throughout the term of this Contract, Contractor's Pollution Liability and/or 
Asbestos Pollution Liability and/or Errors & Omissions insurance applicable to 
the work being performed with limits not less than $5,000,000 combined single 
limit per occurrence per policy period of one year, including coverages for on-site 
or off-site third party claims for bodily injury and property damage. This · 
coverage shall also be endorsed to include Non-Owned Disposal Site coverage. 
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2.5.5, Commercial General Liabil1ty and Business Automobile Liability Insurance 
policies must provide the following: 

2.5 .5 .1. Name as Additional Insured the Comniission, the Foundation, and the 
City and County of San Francisco, its Officers and Employees. 

2.5 .5 .2. That such insurance applies separately to each insured against whom 
claim is made or suit is brought.. 

2'.5.6. All policies shall provide thirty (30) days' advance written notice to the 
Commission of cancellation mailed to the address provided in Section 10 of this 
Agreement (Contacts/Notices), provided, however, that in the event of 
cancellation for non-payment of premiums, only ten (10) days' advance written 
notice to the Commission shall be provided. · 

2.5.7. Should any of the required insurance be provided under a claims-made form, 
Foundation's Contractor shall maintain such coverage continuously throughout 
the term of this Agreement and, without lapse, for a period of three years beyond 
the expiration of this Agreement, to the effect that, should occurrences during the 
contract term give rise to claims made after expiration of the Agreement, such 
claims shall be covered by such claims-made policies. 

2.5.8. Except for professional liability insurance, should any required insurance be 
provided under a form of coverage that includes a general aggregate limit or 
provides that claims investigation or leg!ll defense costs. be included in such 
general annual aggregate limit, such generalaggregate limit shall be double the 

· occurrence or claim limits specified above. · 

2.5 .9. Before the Contractor commences any operations under this Agreement, 
Foundation or the Contractor shall furnish to City certificates of insurance and 
additional insured policy endorsements, in form and with insurers satisfactory to 
City; such insurers shall have an AM Best rating of not less than A-, VIII, and 
shall be authorized to do business in the State of California; such certificates shall 
evidence all coverage~ set forth above, and the Jloundation shall furnish complete 
copies of policies promptly upon City request. Approval of insurance coverage 
by the Commission shall not diminish the liability of Foundation. 

2.5.10. Approval of the insurance by the Commission shall not relieve or decrease the 
extent to which Foundation's Contractor or subcontractor of any tier may be held 
responsible for payment of any and all damages resulting from its operations. · 
Contractor shall be responsible for all losses not covered by the policy, excluding 
damage caused by earthquake arid flood consistent with section 7105 of the 

. California Public Contract Code in excess of 5 percent of the Contract Sum, 
including the deductibles. 

2.5 .11. If, at any time during the life of this Contract, Foundation's Contractor fails to 
maintain any item of the required insurance in full force and effect, all activities 
permitted under this agreement may, at the Commi,ssion's sole option, be 
discontinued immediately, until notice is received ·by the Commission that such 
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insurance has been restored to full force ~d effect and that the premiums therefor 
· have been paid for a period satisfactory to the Commission. 

2.6: Warranty. The Foundation;s contract witl:fCo:riira'ctor shall require that the 
Foundation's Contractor warrant and guarantee to the Foundation and City that 
materials and equipment provided under the Construction Contract will be at least of · 
the quality specified and new unless otherwise required or permitted by the 
construction speci:ficatfons ahd if no quality is specified, then the materials and 
equipment shall be of comn,1ercial grade, suitable for heavy public use in facilities of 
similar size and complexity; that the work will be free from defects, and that the work 
will conform to.the requirements of the Construct~on Contract documents. Contractor 
shall additionaily warrant manufacturers' product warranties as may be required by the 
Construction Contract documents. 

The Construction Contract shall further require that the Contractor deliver to the City 
product warranties and guarantees conforming to the requirements of the Construction 
Contract specifications prior to final accep~ance. 

2. 7. Third Party Beneficiary: Foundation agrees that in any contract it enters into for the 
construction of the Improvements, the City shall be named as a third-party beneficiary, 
including; without limitation, of all warranties of the work, and as an additional obligee 
of all required performance bonds. 

2.8. Prevailing Wages: The Construction Contract will require Contractor and all other 
contractors and subcontractors to pay their workers any prevailing rate of wage that 
may.be applicabie for the craft or classification of work performed. · 

2.9. Indemnification Provided by Contractor 

2.9.1. To the fullest ~x:tent permitted by law, including California Civil Code section 
· 2182, Contractor shall assume the defense of, indemnify and hold harmless the 
City, the Foundation, their respedive boards and commissions, and all of their 

. officers, agents, members, employees, authorized representatives; or any other 
persons deemed necessary by any of them acting witlun the scope of the duties 
entrusted to them, from all claims, suits, actions, losses and liability of every kind, 
nature and description, including but not limited to attorney's fees, directly or 
indirectly arising out of, connected with or resulting from the performance of the 
work. This indemnification shall not be valid in the instance where the loss is 
caused by the sole negligence·or willful misconduct of any person indemnified 
herein. Contractor's obligations under this Paragraph apply regardless of whether 
or not such claim, suit, action, loss or liability was caused in part or contributed to 
by an Indemnitee .. However, without affecting the rights of the City or 
Foundation under any provision of the Construction Contract, Contractor shall not 

· be required to indemnify and hold harmless City or Foundation for liability 
attributable to the active negligence of City or Foundation, provided such active 
negligence is determined by agreement between Contractor and City or 
Foundation; or by the findings of a court of.competent jurisdiction. In instances 
where City·or Foundation is shown to have been actively negligent and where 
City's or Foundation's active negligence accounts for only a percentage of the 
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liability involved, the obligation of Contractor will be for that entire portion or 
percentage of liability not attributable to the active negligence of City or 
Foundation. 

2.9.1.1. Contractor's defense, indemnity and hold hannless obligations shall 
extend to Foundation Consultants ( e.g., design professionals and 
construction managers) providing services under separate written 
agreementwith the Foundation covering any portion of the Project and 
designated as additional insured in the contract documents .. 

2.9 .1.2. Contractor'. s defense, indemnity and hold harmless obligations shall not 
extend to the liability of a Foundation Consul~t designated as 
additional insured in the contract documents, or its agents, employees or · 
subconsultants arising out of, connected with or resulting from such 
indemnitee's own active negligence; errors or omissions or from (1) 
such indemnitee's preparation or approval of maps, plans, opinions, 
reports, surveys, Change Orders, designs or Specifications, or (2) such 
indemnitee's issuance of or failure to issue directions or instructions 
prov1ded that such issuance or failure to issue is the primary cause of the 
damage or injury. 

2.9.2. Contractor acknowledges that any claims, demands, losses, damages, costs, 
expenses, and legal liability that arise out of, resµlt from, or are in any way 
connected with the release or spill of any legally designated hazardous material or 
waste or· contaminated material as a result of the work performed under this 
Contract are expressly within the scope of this indemnity, and that the costs, 
expenses, and legal liability for environmental investigations, monitoring, 
containment, removal, repair, cleanup, restoration, remedial work, penalties, and 
fines arising from the violation of any local, state, or federal law or regulation, 
attorney's fees, disbursements, and other response costs are expressly within the 
scope of this indemnity. 

2.9.3. The City, Foundation, and other indemnified parties specified in Section 2.9.1 
above shall provide Contractor with prompt written notice after receipt of any 
claim1 action or demand C'claim") made by a third party against the City, the 
Foundation, and/or other indemnified party, ptovided, however, that no delay 011 
the part of the City, the Foundation, or other indemnifiC;Jd party shall relieve 
Contractor from any obligation hereunder. Contractor shall obtain the City's, the 
Foundation's, and other indemnified parties' consentfor Contractor's choice of 
counsel and such consent shall not be unreasonably withheld or delayed, such that 
any responsive pleadings may be timely flied, and in every instance, within thirty 

. (30) days after City, Foundation, or other indemnifo,d party has given notice of 
the claim, and provided further that City and other indemnified parties may retain 
separate co-counsel at their expense and participate in the defense of the claim. If 

· the interests of Contractor and the City, Foundation, and/or other indemnified 
party conflict and counsel chosen by Contractor cannot, in City's, Foundation's or 
other indemnified parties' reasonable opinion, adequately represent Contractor, 
City, Foundation, and/or other indemnified party, then the cost and expense 
associated with the City, Foundation, and/or other indemnified party retaining 
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. separate co-counsel shall be borne by Contractor, otherwise, the cost arid expense 
of separate co-counsel retained by City, Foundation, and/or other indemnified 
party shall be borne by the City, Foundation, or other indemnified party, as 
applicable. Subject to Contractor's obligation to reimburse City's, Foundation's, 
arid other indemnified parties' costs of same, City, Foundation, and other 
indemnified parties will assist Contractor in the defense of the claim by providing 
cooperation, information and witnesses, as needed to the extent there is no 
material conflict of interest. 

2.9 .3. L So long as Contractor has assumed and is conducting the defense of a 
claim in accordanc~ with the preceding subp;rragraph, (i) Contractor will 
not consent to the entry of any judgment or enter into any settlement 

· with respect to the claim without the prior written consent of City, 
·Foundation, or other indemnified party, as applicable, which consent 
will not be unreasonably withheld, unless the judgment or proposed · 
settlement involves only the payment of money damages by Contractor 
and does not impose any obligation upon City, Foundation, and/or other 
indemnified party in connection with such judgment or settlement and 
Contractor obtains the full and complete release of City, Foundation, 
and/or other indemnified parties; and (ii) City, Foundation, and/or other 
indemnified parties will not consent to the entry of judgment or enter 
into any settlement without the prior written consent of Contractor. 

. . 

. ·- . . . . 

1.~ .3 .2. If Contractor d~es not assume and conduct the defense of claim as 
required.above, (i) City, Foundation, or other indemnified party may· 
defend against, and consent to; the entry of any judgment 01; enter into 

. any settlement with respect to the claim in any manner it reasonably may 
deem appropriate, and City or other indemnified party need not consult 
with, or obtain any consent from, Contractor, and (ii) Contractor will 
remain responsible for any losses City, Foundation, and/or other 
indemnified party may suffer resulting from, arising out of, relating to, 

. in the nature of, of caused by the claim to the fullest extent provided in 
this Paragraph. 

2.9 .4'. Contractor's liability shall not be limited to the amount of insurance coverages 
r~quired under the contract documents. 

2.9 .5.. In the event that Contractor and its insurance carrier(s) in bad faith refuse to 
negotiate and compensate a third party or parties for property damage or personal 
. injuries which arise out of Contractor's performance of the work, the City or 
· Foundation shall have the right to estimate the amount of damages and to pay the 
same, and the amount so paid shall be deducted from the amount due Contractor 
under this Contract, or an appropriate amount shall be.retained by the.Foundation 
until all suits or claims for said damages shall have been settled or otherwise 
disposed of and satisfactory evidence to that effect shall have been furnished to 
the Foundation. . 

. . 

2.9.6. The defens~ and. indemnity obligations of this Paragr~ph shall survive Final 
Completion and tennination of this Contract. Contractor's defense and indemnity 
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obligations shall extend to claims arising after the work is completed and accepted 
if the claims are directly related to alleged acts or omissions by Contractor that 
occurred during the course of the Work. 

2.10. Performance and Payment Bond 

2.10 .1. The Construction Contract shall provide that, prior to commencing work, 
Contractor shall provide the following bonds using the form provided by the 
Commission: · 

2.10.1.1. a·corporate surety bond, in a sum not less.than -100 percent of the 
Contract Sum, to guarantee the faithful performance of the Contract 
("Performance Bond"); and 

2.10.1.2. a corporate surety bond, in a sum not less than 100 percent of the 
Contract Sum, to guarantee the payment of labor, materials, supplies, 
and equipment used in the perform_an:ce of the Contract (''J:>ayment 
Bond"). 

. . 

2.10.2. The Construction Contract shall-provide that said Perfonri.ance Bond shall cover 
all corrective work required during the correction period, all warranty and 
maintenance work required by the Contract, and any and all work required to 
correct latent defects. 

2.10.3. The Construction Contract shall provide that corporate sureties issuing these 
· bonds and Bid bonds shall be legally authorized to engage in the business of 

fumishing surety bonds in the State of California. All sureties shall have a current 
A.M. Best Rating not less than "A-, VIII" and shall be satisfactory to the City. 

2.11. Liability of City. The Construction Contract shall provide that Contractor. agrees and 
acknowledges, and shall cause its subcontractors to agree and acknowledge in writing, 
that the City and County of San Francisco is not financially liable, and shall not be 
invoiced, for any costs incurred in performing any work related to the l:ti1provements, 
except as expressly approved by the City in writing. 

3. Compliance with Laws. The Foundation shall, at its expens~, conduct and cause to be 
conducted all activities on the Permit Area allowed hereunder in a safe and prudent manner 
and in compliance with all laws, regulations, codes, ordinll,Ilces and orders of any . 
governmental or other regulatory entity (including, without limitation, the Americans with 
Disabilities Act), whether presently in effect or subsequently adopted and whether or not in 
the contemplation of the parties. Foundation shall, at its.sole·expense, procure and maintain 
in force at all times during its use of the Permit Area any and all business and other licenses 
or approvals necessary to conduct the activities allowed hereunder. ,Foundation understands 
and agrees that the Commission is entering info th.is Permit in its capacity as a property 
owner with a proprietary interest in the Permit Area and not as a regulatory agency with 
police powers. Nothing herein shall limit in any way the Foundation's or Contractor's _ 
· obligation to obtain any required regulatory approvals frol_Il City departments, boards or 
commissions or other governmental regulatory authorities or limit in any way City's exercise 
of its police powers. 
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4. Indemnification. 

4.1. Indemnification by Foundation. The Foundation shall defend, indemnify and save . 
hannless the City, its officers, commissioners, agents and employees from any and all 
loss, expense, damage, injury, liability and claims thereof for injury to or death of a 
person, including employees and agents of the Commission, the Foundation or 
Contractor, and for loss of or damage to property, resulting directly or indirectly from 
(i) any Grant-related activity conducted on the premises of the Museum, or (ii) the use 
of the Museum by the Commission, Foundation or Contractor, or their respective 
agents, employees, volunteers, and contractors under this Agreement, regardless of the 
negligence of, and regardless of whether liability without fault is imposed or sought to 
be imposed on City, except and to the extent where such loss, damage, injury, liability 
.or claim is the result ofthe gross negligence or willful misconduct of the City, its 
officers; agents or.employees. The Foundation's indemnity obligations shall not extend 
to claims covered by commercial insurance purchased by the City. 

. . . . . . . . 

4.2. Indem·nification by City. The City, as authorized by the Boarq of Supervisors under 
ResolutionNuinbet~shall defend, indemnify and save hannless the Foundation's 
trustees; officers arid employees (but not the Foundation itself) from any and all loss, 
expense, damage, injury, liability anddaims thereof for injury to or death of a person, 
including employees and agents of the Commission, the Foundation or Contractor, and 
for loss of or damage to property, resulting directly or indirectly from (i) any Grant
related activity conducted on the premises of the Museum or (ii) the use of the Museum 
by the Commission, Foundation or Contractor, or their respective agents, employees, 
volunteers, and contractors under this Agreement, regardless of the negligence of, and 
regardless of whether liability without fault is imposed or sought to be imposed on the 
City or the Foundation, except and to the extent where such loss, damage, injury, 
liability or claim is the result of the gross negligence or willful misconduct of the 
Foundation, as applicable, or their.officers, commissioners, directors, agents or 
employees. The City's indemnity obligations shallnot extend to claims covered by 
insurance maintained by the Foundation. 

4.2.1. Tue· City Attorney's Office shall represent any Foundation trustee, officer or 
·employee in legal proceedings arising from such claims, or shall secure alternative 
counsel to provide legal representation to any Foundation trustee, officer or 
employee in such circumstance.s. 

4.2.2 .. Limitations. The obligations of the City under this Agreement to indemnify the 
Foundation's trustees, officers.and employees (each an "Indemnified Person") is 
subject to the following conditions and limitations. 

4.2.2.1. · The City shall not indemnify any Indemnified Person who does not (i) 
· promptly notify the Office of the City Attorney of any claim or litigation 
which is threatened or brought against the Indemnified Person and 
which is covered by the City's indemnification obligation under this 
Agreement where such delay in notification materially prejudices the 
City, or (ii) cooperate with reasonable requests by the City or its agents 
to prepare for and assist in.the defense of claims against the City or the 
that Indemnified Person arising under this Agreement. 
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4.2.2.2. The City shall have any right to take action that it deems appropriate at 
its own cost and expense and without obligating the Indemnified Person. 
to take or refrain from taking any action, to defend any claim or lawsuit, 

' including, without limitation, the right to pay or otherwise settle with 
other persons for or in the riame of any Indemnified Person, or to pursue 
any litigation to final determination, including the right of appeal. 

4.3. Both the City, including the Commission, and the Foundation as an entity agree that 
they will not initiate any action of any type against the Foundation's officers, directors, 
agents, and employees in an attempt to recover the cost of any losses of ariy type 

. associated with this agreement except and to the extent where such loss, damage, 
injury, liability or claim is the result of the gross negligence or willful misconduct of 
Foundation's officers, commissioners, directors; agents or employees. 

5. Insurance Requirements for Foundation. Without in any way limiting Foundation's 
liability pursuant to the "Indemnification'' sectio:Q. of this Agreement (Section 4), Foundation 
shall maintain in force at all times during the term of this Agreement insurance in the 
amounts and coverage specified in Exhibit D, and shaU add as an additional insured the City 
and County of San Francisco, its Officers, Agents, and Employees. Before. commencing any 
operations under this Agreement, the Foundation shall furnish to the Commission certificates 
of insurance and additional insured policy endorsements with insurers with ratings 
comparable to A~, VIII or higher, that are authorized to do business in the Stat~ of California, 
and that are satisfactory to the Commission, in form evidencing all coverage~ set forth above. 
Failure to maintain insurance shall constitute a material breach of this Agreement. 
Compliance with the provisions of this section shall in no way relieve or decrease the 
Foundation's indemnification obligations under this Agreement oi any of the Foundation's 
other obligations hereunder. 

6. Public Relations. The Commission and the Foundation shall use good faith efforts to 
cooperate on matters of public relations and media responses related to the Improvements. 
The Parties shall also use good faith efforts to cooperate with any inquiry by the other Party 
or by the public in regard to this Agreement. This Agreement, and· any report or 
memorandum between the Parties, shall be subject to the applicable disclosure requirements 
of the City's Sunshine Ordinance and the California Public Records Act. Any resporise to an 
inquiry by a news or community organization to the Commission or Foundation in reference 
to the Improvements ·shall include a recommendation to contact the other Party. Neither the 
Foundation nor the Commission shall issue a press release in regard to this Agreement 
without providing prior notice to the other party. To facilitate the execution ofthis Section, 
the Commission and the Foundation have designated one person as a spokesperson with 
respect to this Agreement.· All media contacts to the Conimission or to the Foundation will 
be directed to the Director of Communications at the address provided for by the 
Commission and the Foundation in Section 10 below. Nothing in this Agreement shall 
prohibit Foundation or the Commis.sion from discussing this Agreement in response to 
inquiries from the public or the press. · · 

7. Final Acceptance. Upon notice from Foundation that the Improvements are complete, in 
accordance with the construction specifications, the Commission shall, within 10 working 
days of such notice, perform a final inspection. Contingent on conducting this inspection, 
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Commission must receive as-built drawings that are marked-up on hard copy of construction 
drawings, operating manuals, all warranties and any additional requirements as outlined in 
the construction specifications. Upon the Commission's inspection and decision to accept 
the work as being in accordance with the approved plans, the Commission will, no later than 
5 days from such decision to accept the work prepare a letter of final acceptance (the 
"Acceptance Letter") addressed to Foundation. Upon receipt of the Acceptance Letter, 
Foundation shall remove all of its property from the Permit Area within 3 0 working days and 
shall repair, at Foundation's cost, any damage to the Museum caused by such removal or 
caused by Foundation's construction activities in the Permit Area, and shall restore the 
Permit Area to its condition prior to construction of the Improvements undertaken by 
Foundation (subject to the Improvements). Prior to_ delivery of the Acceptance Letter to 
Foundation, the Improven;i.ents shall not be open to the public. 

8. Delivery of Improvements. The Foundation shall deliver the Improvements undertaken by 
Foundation and its agents or contractor free of all liens, easements or potential claims 
relating to the construction and shall provide Commission fully executed waivers and 
releases from all contractors and subcontractors hired by Foundation of all claims against the 

· City, its employees and agents. Upon delivery of the Improvements undertaken by the 
Foundation, the Foundation shall assign to the City any warranties or guaranties required by 
its contracts with tb,e contractors and subcontractors hired by Foundation. Foundation shall 
also assign to the City the right to any available remedies for latent defects. 

' . 

9. Termination By th~ Commission for Cause. 

9.1. Grounds for Termination. The Commission may terminate this Agreement and the 
Improvements to be performed hereunder for cause in the event of (i) a material default 
in performance of the obligations of the Foundation under the Agreement or (ii) the 

. failure by the Contractor to perform any material obligation under the Construction 
Contract, if the failure has continued for a period of 7 days after the Foundation or the 
Architect (as defined in the Construction Contract) demands in writing that the 
Contractor cure such failure; provided, however, if by its nature the failure cannot be 
cured within 7 days, the Contractor may have such longer period as is reasonably 
necessary to cure the failure, provided that the Contractor shall have promptly 
commenced to cure within said 7 day period and shall thereafter diligently prosecute 
the cure to completion. The Construction Contract shall require the Contractor to 
indemnify, defend, protect and hold the Commission harmless against any liability; 
claim, damage, loss or penalty which may be threatened or may in fact arise during the 
period any such failure is uncured. 

9.2. Process for Termination. 

9 .2.1. In order to effectuate its termination right, the Commission shall give notice to the 
Foundation of its intent to do so at least ten(l 0) business days before exercising 
such right, unl~ss the circumstances would render it unreasonable to provide such 
notice, in which case the Commission shall give notice to ·the Foundati9n that is 
reasonable under the circumstances. 

9.2.2. If the Foundation does not agree with the termination elected by the Commission, 
Foundation and the Commission shall negotiate in good faith regarding whether 
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grounds exist for termination of the· Agreement and, if applicable, the process and 
terms associated with such termination. If the Commission so requests, the 
Foundation shall exercise co'mmercially reasonable efforts to include the 
Commission in the Foundation's discussions with the Contractor regarding the 
grounds for termination asserted by the Commission, the Contractor's obligations 
and/or efforts to cure, and/or the process and terms associated with such 
termination. · 

9.2.3. The Foundation and the C~mm.ission shall endeavor to resolve any disputes as to 
whether the Construction· Contract should be terminated on the grounds of default 
by the Contractor by mediation which, unless the. F ounciation and the Commission 
mutually agree otherwise, shall be administered by a private mediator mutually 
selected by the Foundation and the Commissio11, or, if the parties are unable to 
agree upon a mediator, by the American Arbitration Association in accordance 
with its Construction Industry Mediation Procedures in effect on the date of this 
Agreement. 

. . 

10. Contacts/Notices Commission and Foundation; Asian Art Museum, 200 Larkin Street, 
San Francisco, CA 94102 

Media and Public Relations 

Tim Hallman 

11. Miscellaneous. 

11.1. This Agreement shall be governed and construed·in: accordance with the ·laws of the 
State of California and the City and County of San Francisco, · · 

11.2. This Agreement may be a~ended or modified only in writing signed by the Foundation 
and the Commission. 

11.3. This Agreement (including the Exhibits hereto, which are incorporated herein by 
reference) contains the entire understanding between the Parties as of the date of this 
Agreement, and all prior written or oral negotiations, discussions, understandings and 
agreements are merged herein. · · · 

11.4. All actions described herein including but not limited to the performance of the 
Improvements as permitted herem, are subject to and must be conducted and 
accomplished in accordance with the applicable requirements of the City's charter, its 
municipal code and applicable state and federal laws, building co?es and regulations. 

11.5. Except as expressly provided to the contrary, all approvals, consents and determinations 
to be made by the· City hereunder may be made by the Chair of th~ Commission or his 
or her designee in his or her sole and absolute discretion. 
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IN WI1NESS WHEREOF, the Parties have indicated their approval effective as of the respective 
dates set forth by their names. · 

Approvals: 

Asian Art Commissiop., City and County of San Francisco 

By: ___________ _ 
Akiko Yamazaki, Chair 
Asian Art Commission 

Asian Art Museum Foundation of San Francisco, 
a Non-profit corporation 

By:~-----'-------
. Timothy F~ Kahn, President 

Asian Art Museum Foundation of San Francisco 

APPROVED AS TO FORM: 

DENNIS J. HERRERA 
CITY ATTORNEY 

By: ------------
Lauren Curry 
Deputy City Attorney 

Attachments: 

Exhibit A: 
ExhibitB: 
Exhibit C: 
ExhibitD: 

Project Location . 
Permit Area 
Transformation Project Approval Protocol~ 

· · Insurance 

_ •, .. ······- ·-·------·---. -~------········--·----····--------- _ ------,--- 1""~-6 5 ________ _ 
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EXHIBIT A 
Project Location 

1966 
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EXHIBITB 
Permit Area 

1967 

19 



DESIGN PHASES 

EXHIBITC: 
Transformation Project Approval Protocols 

Asian Art Museum Foundation 
Transformation Project Committee 

Gallery Transformation Project Approval Protocols 

Basis of Project Budget and Scope: 

• Overall budget and scope refer to the approved Transformation Project Budget and Scope, 
. including Contingency, as approved by the Transformation Project Committee and the Executive 

Committee at that point in time. Contingency may be used for new contracts and contract 
changes at the discretion of the party granted the right to approve within their financial limit. 

Day-to-day project management and direction: 

• Construction Project Manager (CPM) 

. Financial Oversight: 

• Chief Operating Officer/Chief Financial Officer (COO/CFO) 

Major Design Direction & Key Program Decisions: 

• Exe~utive Director 

Completion of each Design Phase: 

• Staff and CPM to review and provide comments to Executive Director on scope and deliverables. 
CPM to provide review and comments on budget. 

• Executive Director with CPM to make report to the Transformation Project Committee (TPC). 

• TPC to provide report to Foundation Executive Committee (FEX), including recommendation for 
approval of phase completion and authorization to proceed with subsequent design phase as 
outlined below. · 

Changes in Design Scope and/or Overall Project Budget during Design Phases and Construction 
Documents: 

• Staff and CPM to review and provide comments to Executive Director on any proposed scope 
changes. CPM to provide review and comments on budget and schedule impact. 

• Executive Director to review and make a request to the TPC, with assistance from CPM. 

• TPC to review and either reject change request or provide recommendation to FEX for approval 
of change. FEX to provide report to the Asian Art Museum Foundation (Foundation) with 
assistance from the TPC or CPM as required. 

New Contracts / Changes in Existing Contracts during Design Phases and Construction 
Documents: 

• New contracts less than $100,000 and consistent with the overall budget and scope are 
recommended for approval by the CPM to the COO/CFO and/or Executive Director and signed by 
either the COO/CFO or Executive Director. 
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• New contracts between $100,000 and $350,000 and consistent with the overall budget and scope 
are approved by the TPC. 

• 

• 

• 

• 

New contracts over $350,000 are approved by the FEX . 

Changes to existing contracts less than $100,000 and consistent with the overall budget and 
scope are recommended for approval by the CPM to the COO/CFO and/or Executive Director 
and signed by either the COO/CFO or the Executiive Director. 

Changes to existing contracts between $100,000 and $350,000 and consistent with the overall 
budget and scope are approved by the TPC. 

Changes to existing contracts over $350,000 are approved by the FEX . 

Contracts/ Changes in Contracts for, and during, Construction: 

• New contracts less than $100,000 and consistent with the overall budget and scope are 
recommended for approval by the CPM to the COO/CFO and/or the Executive Director and 
signed by the COO/CFO and/or the Executive Director up to a maximum of $1,000,000 
throughout the duration of construction. Recommended changes beyond these limits go to the 
TPC for approval. · · 

• New contracts between $100,000 and $350,000 and consistent with the overall budget and scope 
are approved by the TPC up to a maximum of $2,000,000 throughout the duration of construction. 
Recommended changes beyond these limits go to the FEX for approval. 

• New contracts over $350,000 are approved by the FEX. 

• Changes to existing contracts less than $10,000 and consistent with the overall budget and 
schedule-are approved· by CPM up to a maximum of $10,000 per month or up to a maximum of 
$150,000 throughout the duration of the construction. Recommended changes beyond these 
limits go"to either the COO/CFO and/or the Executive Director for approval. 

• Changes to existing contracts between $10,000 and $100,000 and consistent with the overall 
budget and schedule are recommended for approval by the CPM to the COO/CFO and/or the 
Executive Director up to a maximum of $500,000 throughout the duration of construction. 
Recommended changes beyond these limits go to the TPC for approval. 

• Changes to existing contracts between $100,000 and $350,000 and consistent with the overall 
budget and sch_edule are approved by the TPC up to a maximum of $1,000,000 throughout the 
duration of construction. Recommended changes beyond these limits go to the.FEX for approval. 

• Changes to existing contracts over $1,000,000 are approved by the FEX. 

General Notes: 

• CPM will report project budget and schedule status to the COO/CFO and Executive Director on a 
monthly basis. 

• The COO/CFO will report the project budget and schedule status, with assistance from the CPM 
as required, to the Foundation Budget & Finance Committee on a quarterly basis. 

• The approvals above move from the TPC to FEX in lieu of the Foundation for the purposes of 
expediency in project-direct decision making. The FEX can, in its discretion or as required by 
Foundation policy, refer any of its approvals to the Foundation. 
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EXHIBITD: 
Insurance 

Foundation will maintain in force, during the full term of the Agreement, insurance in the 
following amounts and coverage: 

A. Workers' Compensation, with Employer's Liability limits not less than 
·· $1,000,000 each accident. 

B. Comprehensive General Liability fusurance with limits not less than $1,000,000 
each occurrence, $2,000,000 General Aggregate, CombinedSingleLimit for Bodily fujury and 
Property Damage. 

C. Business Automobile Liability fusurance with not less than $1,000,000 each 
occurrence Combined Single Limit for Bodily fujury and Property Damage. 

D. Directors and Officers Liability fusurance with limits not less than $15,000,000 
per claim/aggregate. 

Comprehensive General Liability and Business Automobile Liability fusurance policies shall be 
endorsed to provide the following: 

A. Name as Additional fusured ( except with respect to the professional liability and 
workers' compensation coverage) the City and County of San Francisco, its Officers, Agents, 
~~~- . . . 

B. That such policies are primary insurance to any other insurance available to the 
Additional Insureds, with respect to any claims arising out of the Contract, and that insurance· 
applies separately to each insured against whom claim is made or suit is brought. 
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ASIAN ART MUSEUM I Transformation ProjEct 
200 Larkin sueet, San Francisco, CA 94102 

ASIAN ART MUSEUM 

Grant Acceptance Agreement 
·.Exhibit 8. Scope of Work 
p2. Lower level plan 
p3. Ground level plan. 
p4. Level 2 plan - Construction only 

. p5. Level .3 plan - Construction only 
p6. Level 2 plan - Masterpieces only 
p7. Level 3 plan- Masterpieces only . 

Gallery Masterpieces 
Date. '3/29/2017 

Scope of work . 
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ASIAN ART MUSEUM I Transformation ProjEct 
200 Larkin Straet, San Frnncisco, CA 94102 

EXHIBIT B. SCOPE OF WORK 
Lower level Plan 
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ASIAN ART MUSEUM I Transformation ProjEct 
200 Larkin Street, San Fr9nc!sco, CA 94102 

EXHIBIT B. SCOPE OF WORK 
Ground level Plan 
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EXHIBIT B. SCOPE OF WORK - CONSTRUCTION ONLY 
ASIAN ART MUSEUM [ Transformation Projik¢vel 2 Plan 
200 Larkin Stroet. San F1ancisco, CA 94102 
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EXHIBIT B. SCOPE OJ:l WORK- CONSTRUCTION ONLY 
ASIAN ART IVIUSEUM I Transformation ProjlldlVel 3 Plan 
200 Larkin Street, Son Francisco, CA 94102 
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SQUIREC} 
PATTON BOGGS 

December 15,2016 

Lauren Curry, Esq. · 
Deputy City Attorney 
City and County of San Francisco 
City Hall, Room ·234 
1 Dr. Carlton B. Goodletf: Place . 
San Francisco, CA 94102-4682 · 

Asian Art Museum Foundation of San Francisco 

Dear Laµren: 

Squlre Patton Boggs (US) LLP 
620 Hansen Way 
Palo Alto, California 94304 

0 +1 650 8~ 6500 
F +1 650 843. am 
squirepattonboggs.com 

Nicholas Unkovic 
T +1 650 843 3238 
·nfchola~.unkovic@squjrepb.com 

You have asked that I bonfirm in writing the reasoning behind the request that the 
pending Grant Acceptance Agreement include a provision in which the City and County of San 
Francisco would indemnify the trustees, officers and employees of the Asian Art Museum 
Foundation of San Francisco against liabilities related to the construction of improvements to 
the Asian Art Museum of San Francisco. 

As you know, the Museum is a coHaboration between the City, acting through the Asian 
Art Commission established under the City Charter, and the Foundation. The City owns the 
collection and the Museum building and supports the Museum in numerous important ways, 
including annually contributing generous.funding to the operation of the Museum. 

The Foundation supports the Museum via fundraising and volunteer time. These 
contributions are substantial: over the past 5 years, the Foundation has raised over $55 million 
in private funding for Museum operations and endowment, for ~xhibitions and public programs, 
including school program·s, for the acquisition and conservation of art objects, for the Museum's 
library and for other needs not funded by the City. At June 30, 2016, 69% of the Museum's 
employees were Foundation employees, and 31% were City employees. In addition to the time 
of many volunteers, various supporters of the Foundation also provide substantial in kind 
contributions. 

Museum Commissioners are appointed by the Mayor of the City. We are advised that, 
when acting in the scope of their responsibilities, City Commissioner'$ and employees are 
indemnified by the City against all, liabilities related to their service. Because they are not City 
Commissioners .or employees, Foundation trustees, officers and employees do not receive 
similar indemnification: 

The Fou·ndation is in the midst of a major capital campaign, still in its quiet phase. For 
the construction project alone, we have so far raised almost $27 million in cash and pledges. 
Additional funds are being raised to build capacity and increase the endowment to put the 
46 Offices ih 21 Countries 

squire Patton Boggs (US) LLP Is part of the intematlon;il legal practice Squire Pa!lon B0119s, which operates worldwJde through a number of separate 
legal entities. 

Please visit squirepattonboggs.com for more information. 
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Squire Patton 13.oggs (US) LLP L:auren Cuny, Esq. . 
. December 15, 2016. 

Museum on a firmer financial footing and increase its impact. Because the City owns the 
collection and the building, it will directly benefit from the major gifts given by the'people of the 
Foundation and through their fundraising efforts. The Grant Acceptance Agreement provides . 
the terms on which the City ac;cepts this gift, now expected to exceed $30 million, for the 
construction of improvements; its primary provisions govern t1ow the construction will be 
contracted and carried out so as to insulate the City to the extent possible from construction 
related liabilities and risks. 

Because it is the people of the Foundation who are raising this major gift to the City, 
because construction projects necessarily involve risks to the building and the collection beyond 
those involved in every day operations, and because we live in a litigious and highly politicized 
culture, in our view it is appropriate and simple fairness that the Foundation's trustees, .officers 
and employees be protected to the same degree as the Commissioners and City .employees 
working side by side with them on the project. This applies to all of the Foundation's people, but 
the trustees are also volunteers who spend substantial time and effort, give generously and 
raise additional support from theit networks. Failure to accord them equal treatment with the 
people of the Commission would discourage them from continuing to contribute, jeopardize the 
success of a campaign that seeks to make the City better and be inequitable to some of our 
most generous citizens. 

For our part, as you know the Foundation is planning to triple our D&O liability insurance 
policy to $15 million, so I hope that provides some comfort to the City. Thank you for your 
continuing consideration of this request_: it's been a pleasure worl(ing with you on the 
Agreement. · · ·· · · 

· Sincerely, 

Squire Patton Boggs (US) LLP 
. ,.,, .. 

~ s-==--·····=: I -------- --....__ ") 
Nicholas Unkovic. 

NCU/dmf 
cc: Ms. Joanne Chou 

Diane L. Gibson, Esq. 
010-41391-5888/l/AMERICAS 
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OFFICE OF THE MAYOR 
SAN FRANCISCO 

EDWIN.M. LEE 

TO: Angela Calvillo, Cler~of the - d of Supervisors . 

FROM: Mayor Edwin M. Lee . ..-·-

RE: . V Resolution.Approving ndemniffcatiori for Claims Related to Construction 
Improvements to Asian Art Museum 

DATE: October 17, 2017 

Attached for introduction to the Board of Supervisors is a resolution authorizing the 
Asian Art Commission to execute a Grant Acceptance Agreement and Permit to Enter 
whereby the City would indemnify Asian Art Museum Foundation trustees, officers, and 
employees for claims related to construction improvements to the Asian Art Museum. 

· Please note that this legislation is co-sponsored by Supervisor Kim. 

Should you have any questions, please contact MawuliTugbenyoh (415) 554-5168 . 

1 DR. CARL TON 8. GOODLETT PLACE, ROOM 200 
SAN FRANCISCO, CALJFORNIA94102-4681 · 

TELEPHONE: (415) 554-6141 
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