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‘commence upon approval by the Board of Supervisors and Mayor.

BQARD OF SUPERVISORS

FILE NO. 171322 RESOLUTION NO.

[Real Property Lease Amendment - BGCA Management LLC - Bill Graham Civic Audrtonum
99 Grove Street - $25,000 per Month Base Rent]

Resolution authorizing and approving an Amendment to Lease with BGCA
Management, LLC, a Delaware limited liability company, for Bill Graham Civic
Auditorium, at 99 Greve Street; increasing monthty base rent to $25;000; requiring
tenant to be responsible for all utilities and a minimum of $10,250,000 in building
improvements, new participation rent calculation, and other changes as set forth in

Amendment; with no change to the term length to expire on December 31, 2030, to

WHEREAS, On July 1, 2010, the Mayor and Board of Supervisors appreved Resolution
No. 289-10 authorizing a lease of the Bill Granam Civic Auditorium (“Building”) located at 99
Grove Street to BGCA Management, LLC (“Tenant”) for a term of approximately 20 years, -
with two five-year extension options, as a concert and special events venue (‘Lease”); a copy
of the L.ease and Resolution No. 289-10 are located in Board File No. 100649; and.

WHEREAS, The Lease includes: (i) an expiration date of December 31, 2030, subject
to Tenant’s two options to extend; each for an additional five years, at fair market rent; (i)
base rent of $8,333.33 per month increased by 2. 5% each year subject to a rent abatement
period during the constructlon of Initial lmprovements, (iii) participation rent equal to the sum
of (A) 50% of net naming rights revenue (from naming the internal arena, not the Building) in
excess of $500,000, (B) $5 per ticket, increased each year per CPI, for each ticket sold in
excess of 337,000 per year, anct (C) $2,500, increase each year per CPI, for each corporate
event, subject to renegotiation after Lease Year 10; and, (iv) acceptance of the Building “as is? -

without representation or warranty; and

Supervisor Kim
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WHEREAS, Since 2010, Tenant has not received any naming rights révenue and has
only sold over 337,000 tickets one year in 2016 to trigger those elements of participation rent:
and | , |

WHEREAS, The Lease requires Tenant to make certain interior renovations and capita
improvements to the Building in three p‘hases‘ (the -“Initial lmprovemehts;’), as set forth in the
Lease and exhibits attached to it, and to spend at least $10,000,000 on the Initial
Improvements; and ' |

WHEREAS, fhe City has~granted several extensions for the performance of the
required improvements, and as of the date of the Amendment to Lease, Tenant has
pen‘orrﬁed approximately $564,475 of the agreed upon required capital improvements,
together with other repairs and upgrades for a total City approved improvement exbenditure of
approximately $1,598,803; and ,

WHEREAS, Under the Lease, the City retains the right to use the Buildihg 50 days pér
year for civic evehts and other City purposes; the City is not required to pay rent, but is |
required to pay for the costs of use, such aé. cleéning, security during these City events; and

WHEREAS, During the time period between 2010 and the present, the City has not
used more than 24 City days in any one year period; and

WHEREAS, The Lease requires Tenant to pay for all utilities in connection with
Tenant's use of theABuilding, but if Tenant's utility costs exceed $200,000, as adjustedl by CPI,
in any Lease year, thén Tenant recei\(es a rent credit of 50% of such excess costs; and

WHEREAS, As a result of significant utility rate charges since lease negotiations nearly
a decade ago, Tenant has received a rent credit for excess utility costs for each year since

2011, resulting in a rent credit of over $500,000 or five years of current base rent; and

Supervisar Kim.
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WHEREAS, After several years of experience hostrng concerts and other events in the
Bundmg, Tenant has proposed convertlng that portion of the Building presently known as Polk :
Hall into an approxrmately 1,200 seat club/small concert hall; and

WHEREAS, The City Administrator, as Landlord, is willing to allow Tenant to construct
the proposed small venue in the Building; and

WHEREAS, The Real Estate Division has negotiated an amendment to certam
sections of the Lease in substantially the form on file with the Clerk of the Board of '
Supervisors in File No. WA which is hereby,declared to be a part of this Resolution as if
set forth fully herein (the “Amendment to Lease”) to allow the construction of a smaller venue
in Polk Hell, inorease in rent, change the terms of participation rent, require Tenant to pay all
utilities wi‘thout any rent credit, and require T_eoant to make certain improvements in the
Building; and ‘

' WHEREAS, Under the Amendment to Lease, base rent shall increase to $25,000 per
month from the current $9,765.59 per month; and

WHEREAS, Under the Amendment to Lease, participation rent for naming rights

remains the same, City’s per ticket revenue has been deleted, and Tenant shall pay to City

$3,500 for each corporate event and other Non-Ticketed Events held in the main auditorium
and $2,500 for each Non-Ticketed Event held solely on or in one or more of the halls (i.e.; the

new Polk Hall) for which Tenant receives revenue; these amounts to increase yearly in

-accordance with a CPI adjustment; and

WHEREAS, Under the Amendment to Lease, those sections related to the Initial
Improvements have been deleted and substituted with Tenant performing at least ‘
$10,250,000 in Building Improvements, Wlthrn three to ten'years, rnoludlng (i) $4, OOO ,000 for

Polk Hall Improvements (n) at least $3, 500 000 for Main Arena lmprovements (iii) at least

-$750,000 for Freight Elevator Work; (iv) at least $1,000,000 for Polk Street Passenger

Supervisor Kim
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Elevator Replacement; and (v) at Ieast $1 ,OOO,OOOAfo'r remaining Elevator Replacement Work;

" and

WHEREAS, Under the Amendment to Lease, City days has been reduced to up to 25
days per year, and .
WHEREAS, Under the Amendment to Lease Tenant shall pay for all utilities in
connection with Tenant's use of the Building without receiving any rent credit; and
WHEREAS, Other clauses in the Amendment to Lease update required City provisions;
and
' WHEREAS, The amendments to the certain secﬁons of the Lease shall coi‘hmence
upon approval by the Board of Supervisors and Mayor; now, therefore, be it
RESOLVED, That in eccordance with the recommendation of the Director of Property
and the City Attorney, the Director of Property on behalf of the City, as Landlord, be and is.
hereby authorized to take all actions necessary to execute the Amendment to Lease at Bill
Graham Civic Auditorium, for the remain‘derof the initial term and the two five year options
subject to the enactment of a fesolution by the Board of SupeNisers and the Mayor, in their
respective sole and absolute discretion, approving and authorizing the same; and, be it
: F~URTHER RESOLVED, The monthly base rent for the remainder of the initial twenty
year term shall be $25,000 per month, subject to annual adjustments of 2.5% percent,
exclusive of all utilities and services for which Tenant is solely responsible without any rent
credit, as set forth in the Amendment to Lease; and, be it
FURTHER RESOLVED, The Board of Supervisors approves the Amendment to Lease

in substantially the form in the Board’s File and authorizes the Director of Property to take all

actions, on behalf of City, to enter into any further amendments or modifications (including

without limitation, the exhibits) to the Lease that the Director of Property dete'rnnines, in.

consultation with the City Attofney, are in the best interests of the City, do not materially

Supervisor Kim
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- increase the obligations or liabilities of the City, and are necessary or advisable to complete

the transaction and effectuate the purposes and intent of this resolution and are in compliance
with all applicable laws, including City’s Charter; and, be it | '

FURTHER RESOLVED, That the Competitive Bidding Procedures would be impractical
in light of the existing Lease Agreement between City and Tenant for the Building; and, be it

FURTHER RESOLVED, That any action heretofore taken by any City employee or
official with respect to the exercise of the Amendment to Lease as set forth herein is hereby
apE)roved, confirmed and ratified: and, be it c

FUARTHER»RESOLVED, That within. thirty (30) days of the Amendment to Lease -
agreement being fully executed by all parties, the Director of Property shall provide a copy of

the Amendment to Lease to the Clerk of the Board to include into the official file.

Supervisbr Kim
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RECOMMENDED:

Y

. e
John UpdikeKJ (}

Director of Property

" Real Estate Division

RECOMMENDED:

e B
Naomi Kelly.
City Administrator

Supervisor Kim '
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BUDGET AND FINANCE COMMITTEE MEETING JANUARY 25, 2018

Item 4 Department:
File 17-1322 Real Estate Division

Legislative Objectives

The proposed resolution would authorize an amendmerit to the existing lease of the Bill
Graham Civic Auditorium between the City as landlord and BGCA Management, LLC as tenant
to: (1) increase the annual base rent to $300,000 per year, with annual adjustments of 2.5
percent; and (2) require the tenant to be responsible for all utilities and a minimum of
$10,250,000 in building improvements.

Key Points

e In July 2010, the Board of Supervisors approved the lease of the Bill Graham Civic
Auditorium to BGCA Management, LLC for a term of approximately 20 years through
December 31, 2030, with two five-year extension options, as a concert and special events
venue, '

e The tenant is interested in making improvements to Polk Hall to install a smaller venue. In
amending the lease to include the new venue, City staff renegotiated certain terms that
are no longer favorable to the City. :

e The proposed lease amendment increases the base rent, increases the participation for
non-ticketed events, and eliminates the tenant |mprovement rent credit and utility rent
credit provisions.

e Although City Administrative Code Section 23.33 provides for leases of City property to be
awarded through competitive bidding»procedures, the Budget and Legislative Analyst finds
it reasonable that a new competitive bidding process would be impractical.

Fiscal Impact

e .Under the existing lease, the utility rent credit is anticipated to exceed base and
participation rent in each lease year, resulting in net rent revenue to the City of $O.

e The proposed amended lease is estimated to result in total rent revenue to the City of
$5,679,808 over the remaining 13 years of the lease.

e Under the proposed lease amendment, the tenant agrees to complete at least $10 million
in improvements including approximately $6 million in improvements that are not related
to the conversion of Polk Hall, but these expenses will not be credited against-
participation rent. To date, the tenant has incurred a total of $1,034,328 in costs that
would be credited towards the $6 million improvement requirement.

Recommendation

e Approve the prbposed resolution. -

SAN FRANCISCO BOARD OF SUPERVISORS , BUDGET AND LEGISLATIVE ANALYST
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MANDATE STATEMENT

City Administrative Code 23.30 states that City property shall be leased to the highest
responsible bidder in accordance with competitive bidding procedures and for no less than the
Director of Property’s opinion of market rent if there is no appraisal, unless the Board of
Supervisors finds by resolution that (a) competitive bidding procedures are impractical or
impossible, or (b) a lesser sum will further a public purpose.

City Administrative Code Section 23.33 provides for leases of City property to be awarded

through competitive bidding procedures unless competitive bidding procedures are impractical
or impossible.

BACKGROUND . . '

In July 2010, following aAcompetitive‘ bidding process, the Board of Supervisors approved the
lease of the Bill Graham Civic Auditorium located at 99 Grove Street to BGCA Management, LLC,
an affiliate of Another Planet Entertainment (tenant), for a term of approximately 20 years,

with two five-year extension options, as a concert and special events venue (File No. 10-0649;
Resolution No. 289-10). ' ' '

~ The lease includes (1) base rent of $100,000 per year, with an annual increase of 2.5 percent
per year subject to a rent abatement period during the construction of building improvements;
and (2) participation rent of the sum of (i) 50 percent of naming rights revenue in excéess of
$500,000, (ii) S5 per ticket, increased each year by CPI, for each ticket sold in excess of 337,000
per year, and (iii) $2,500, increased each year by CPI, for each non-ticketed event. Since 2010,

the tenant has hot received any naming rights revenue and has sold over 337,000 tickets only in
©2016. ' :

The lease also requires the tenant to spend at.least $10 million on interior renovations and
capital improvements to the building, with a credit against participation rent if the tenant .
completes the improvements by March 10, 2020. The City has granted several extensions for
the performance of.the required improvements, of which the City has approved total
improvement expenditures of approximately $1.6 million to date. Under the lease, the credit is

only applied once all of the $10 million in improvements have been constructed, so nothing has
been credited against participation rent to date. '

The City retains the right to use the building 50 days per year for civic events without paying
rent, but the City is required to pay for the costs of use, such as cleaning and security during the
events. Since 2010, the City has not used more than 24 days in any lease year.

~ The lease requires the tenant to pay for utilities, but if utility costs exceed $200,000, adjusted
each year by CP|, in any lease year, then the tenant receives a rent credit of 50 percent of such
excess costs. Due to a significant increase in utility rate charges since the lease was negotiated,
the tenant has received a rent credit for excess utility costs each year since 2011, resulting in a
rent credit of over $500,000, or equivalent to five years of current base rent. The utility rent
credit has exceeded the sum of base rent and participation rent since 2016. As a result, the

City is not projected to receive revenue under the original lease structure over the remaining
term of the lease.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING . JANUARY 25, 2018

The major terms of the existing lease are summarized in Table 1 below.

Table 1: Terms of Existing Lease

Term ' o Existing Lease
Expiration Date December 31, 2030
Options to Extend Two five-year options - _
Premises ' Bill Graham Civic Auditorium, excluding Room 202
Annua! Base Rent _| $100,000 (starting in 2010)

e 50 percent of naming rights revenue in excess of $500,000 -
Participation Rent ~e 85 for each ticket sold in excess of 337,000 tickets per year
¢ - $2,500 for each non-ticketed event

Annual Rent Increase 2.5 percent per year

Tenant receives a credit against participation rent for up to $10 million in

Tenant Improvements improvements if tenant applies for credit by' March 10, 2020

Tenant receives a credit against base and participation rent in the amount

Utilities of 50 percent of utility costs that exceed $200,000 in a given year

Annual Days for City Use | Up to 50 days

According to Ms. Claudia Gorham, Assistant Director of Real Estate, the renegotiation of the
existing lease was triggered by the tenant’s interest in making improvements to Polk Hall to
install a smaller venue. In amending the lease to include the new venue, Ci’ty staff renegotiated
.certain terms that are no longer favorable to-the City.

| DETAILS OF PROPOSED LEGISLATION

The proposed resolution would authorize an amendment to the existing lease of the Bill
Graham Civic Auditorium at 99 Grove Street between the City as landlord and BGCA
Management, LLC as tenant to:

(1) Increase the annual base rent to $300,000 per year, with annual adjustments of 2.5
percent; and

(2) Require the tenant to be responSIbIe for all utlhtles and a minimum of $10,250,000 in
building |mprovements

The proposed lease amendment will include Room 202/Polk Hall within the leased premises.
According to Ms. Gorham, although the City intended to use the space for a small office,
setting up the space with equipment, furniture, and City-secured interest was too costly and
Room 202/Polk Hall has never been occupied and rarely used by the City during the existing
lease term.

The proposed lease amendment increases the participation rent for non-ticketed events from
$2,500 (starting in 2010, increasing 2.5 percent per year), to $3,500 for each non-ticketed

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING JANUARY 25, 2018

event in the Main Hall and S2, 500 for each non- tlcketed event in Polk Hall (starting in 2018,
increasing 2.5 percent per year)

The proposed lease amendment eliminates the tenant improvement rent credit provision,
including for previously completed improvements. As a result, the tenant would receive no -

participation rent credit for any previously completed or future completed tenant
improvements.

The proposed lease amendment eliminates the utility rent credit. As noted above,'due to the
substantial increase in utility rate charges since the original lease was negotiated, the tenant
did not owe base rent or participation rent in 2016 and 2017.

As noted above, the City has not used more than 24 days in any lease year, so the City days are
reduced to 25 days per year under.the proposed lease amendment.

Table 2 below summarizes the major lease terms of the proposed amended lease, with
changes.shown in underline.

Table 2: Terms of Proposed Lease Amendment

Term . Amended Lease
Expiration Date | December 31, 2030
Options to Extend o Two five-year options '
Premises Bill Graham Civic Auditorium, including Room 202/Polk Hall
Annual Base Rent $300,000 (starting in 2018)

s 50 percent of naming rights revenue in excess of $500,000
Participation Rent »  $3,500 for each non-ticketed event in the Main Hall

e 52,500 for each non-ticketed event in Polk Hall -

Annual RentIncrease | 2.5 percent per year

No rent credit; tenant must complete at least $10.25 million in
Tenant Improvements improvements, including $6 million in |mprovements not related to
the conversion of Polk Hall

Utilities No credit; tenant pays for utilities

Annual Days for City Use | Up to 25 day.

FISCAL IMPACT

| m

Comparison of Existing Lease and Amended Lease Revenue

Under the existing lease, the utility rent credit is anticipated to exceed base and participation -
rent in each year, resulting in net rent revenue to the City of $0. Under the proposed amended

Y As of 2017, the initial rent of $2,500 for each non-tlcked event in the Bill Graham Civic Auditorium was $2, 972
based on annual increases of 2.5 percent.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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lease, the utility rent credit is eliminated and base and participation rents are increased,
resulting in estimated total rent revenue to the City of $5,679,808 over the remaining 13 years
of the lease. A comparison of projected revenues over the remaining 13 years of the lease is
shown in Table 3 below.

Table 3: Projected Revenues of Existing and Amended Lease

Exiting Lease Amended Lease
Participation Utility Rent . Participation
Year Base Rent Rent Credit Total Base Rent Rent ’ Total
2018 $120,117 $27,140 $(192,649) 50 $300,000 $31,500.  $331,500
2019 123,120 27,818 (197,465) 0} 307,500 - . " 45,100 352,600
2020 126,198 28,514 (202,402) 0| 315188 54,107 369,295
2021 129,353 29,227 (207,462) 0| 323,067 63,537 386,604
2022 132,586 29,957 (212,648) 0] 331,144 73,404 404,547
2023 135,901 30,706 (217,964) 0 339,422 83,724 423,147
2024 139,299 31,474 (223,413) 0| 347,908 94,515 442,423
2025 142,781 - 32,261 (228,999) 0| . -356,606 105,793 462,399
2026 146,351 33,067 (234,724) 0| 365521 111,484 477,005
2027 | . 150,009 33,894 (240,592) 0| 374,659 114,271 488,930
2028 153,759 34,741 (246,607) 0| 384025 117,128 501,153
2029 - 157,603 35,610 - (252,772) 0 393,626 " 120,056 513,682
2030 161,544 36,500 (259,091) 0 403,467 123,057 526,524
Total | $1,818,620 $410,911 = $(3,104,737) $0 | $4,542,133 $1,137,675 $5,679,808

" Participation Rent

Two of the participation rent provisions under the existing lease, (1) naming rights revenue and
(2) fees on tickets sold above a threshold, are not included in the projections above because the
tenant has not received any naming rights revenue and does not anticipate naming rights
revenue through the remainder of the lease, and the tenant does not anticipate exceeding the
ticket sale threshold in the future. According to the tenant, the higher ticketed sales in 2016 are
partly attributed to the unavailability of Moscone Center due to renovations. The tenant
anticipates ticket sales will decline beginning in 2018 due to new competitor venues that have
recently come online, such as the San Francisco Armory, with a larger decline in 2019 when
construction of the Chase Center is completed. ‘

The participation rent projections shown in Table 3 include the assumption that there will be 9
non-ticketed events each year in the Main Hall. The tenant intends to renovate and rent Polk
Hall as a separate venue for private events and concerts. The tenant anticipates holding 5 non-
ticketed events in Polk Hall in 2019 increasing each year to an average of 24 events per year
beginning in 2026. '

Tenant Improvements

Under the existing lease, the tenant is eligible for up to $10.25 million in credit against
participation rent for each dollar expended on building improvements within 10 years of lease

SAN FRANCISCO BOARD OF SUPERVISORS ' . BUDGET AND LEGISLATIVE ANALYST
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commencement (until March 2020). To date, the tenant has completed $1.6 million in
improvements that have been approved by the City. '

As noted above, the proposed lease amendment eliminates the tenant improvement rent credit
provision. Under the proposed lease amendment, the tenant agrees to complete at least $10
million in improvements including approximately $6 million in improvements that are not
related to the conversion of Polk Hall, but these expenses will not be credited against
participation rent. Under the amended lease, costs incurred by the tenant in 2015 through 2017
for approved improvements would be credited towards the $6 million in improvements to the
Main Hall required under the proposed amendment. According to Ms. Gorham, the tenant has

incurred a total of $1,034,328 in costs that would be credited towards the $6 million
improvement requirement.

POLICY CONSIDERATION

City Administrative Code Section 23.33 provides for leases of City property to be awarded
through competitive bidding procedures unless competitive bidding procedures are impractical
or impossible. The original lease between BGCA Management, LLC, and the City was awarded
through a competitive bidding process for an initial 20 1/2 year term from approximately July
2010 to December 2030. The existing lease is now being amended because BGCA Management,
LLC is requesting to add Room 202/Polk Hall to the lease.

The proposed resolution finds that competitive bidding procedures would be impractical in light
~of the existing lease agreement between the City and the tenant. The Real Estate Division
engaged Century Urban, LLC to perform an economic analysis of the proposed lease
amendment compared to the potential revenue to the City under a business-as-usual case
where the tenant continues to perform under the existing lease terms. The Century Urban
analysis concluded that the business-as-usual case would result in SO in base rent and
participation rent over the remaining lease term, whereas the amended lease would result in

-$5,069,543 in total nominal base rent and participation, or $3,228,836 in net present value at a
6 percent discount rate. - '

The Budget and Legislative Analyst finds it reasonable that a new competitive bidding process
would be impractical because the lease renegotiation was triggered by a request from the
tenant to add space and make improvements to the premises. If the tenant continued business
a's usual under the existing lease, the City would likely not receive any rent revenue over the

remaining 13 years of the lease term, so the amended lease results in a better outcome for the
City than the status quo. : ' '

RECOMMENDATION

Approve the proposed resolution.

SAN FRANCISCO BOARD OF SUPERVISORS : - BUDGET AND LEGISLATIVE ANALYST
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AMENDMENT TO LEASE

_ TH[S AMENDMENT TO LEASE (thls "Amendment") is made as of December 1 2017
" by and between GITY AND COUNTY.OF SAN FRANCISCO, amunicipal corporation ("Clty")
and BGCA MANAGEMENT 11C;a Delaware 11m1ted liability company ("Tenant")

RECITALS
THIS AMENDMENT is made with: reference to the followmg facts and circunistances:

A. City and Tenant entered a lease agreendent, dated as of March 10, 2010 (the “Lease”),
for the lease of the building known as the Bill Graham Civic Auditorium (the "Premises”),
owned by City and located at 99 Grove Street, San Fraricisco, California. Tenant’s ebligations
under the Lease; up to a Five Million Dollar ($5,000,000).cap, ate guaranteed by Another Planet
Entertainment, LLC a Delaware limited liability company (“Guarantor”) pursuant to the terms
of Guaranty Agreement dated on or about the date of the Lease.. e L _ ’

B. Tenant uses the Prermses for the purpose-of presentmg music concerts theatncal :
events, cultural and entertainment performances, consumet*events; trade shows; speetator spotts,
corporate meetmgs soc1al functrons and specnal events asmore partlcularly descnbed in the
Lease.. L & . S

@: “The Lease reqmres Tenant to perform certain mtcnor renovatxons and nnprovements
to the Premises, at a mintimum cost of Ten Million Dollars.($10,000,000), dunng a three-phase
construction penod described in the Lease. City has granted several extensions for the

petformarice 6f the requlted imptovements, and; as of'the daté hereof, Teénant has performed :
$564 475 of the agreed tpoh. requlred mlprovements together w1th other reparrs and upgrades-

D After several years of expenence hostmg concerts and other events i in the Premlses
Tenant has proposed converting that portion of the building presently known as Polk Hall into ani.
approximately 1,500 seat club/small concert hall. The new club would be a separate venue from
and éperate concurrenﬂy with.the existing larger inain atdiforium/atrena in the Prenises..The
room reférred to in the.Lease as “Room 2027 which is resetved fof City’s tse inthe Lease,
would be mcorporated into thienew club and. would 10 longer be available for City use as
provided ifi-the Lease. Tenant and City believethat the proposed fiew club would make the -
Premises an eveirmore ¥ibrant and active verue for concerts and spec1a1 events, and would
optimize t the pubhc use. and en_] oyment of the burldmg. , -

E. In addmon to and in coordination Wlth the Polk Ha]l 1mprovements Tenant proposes
to make imptovements to the electrical system in the Premises and certain other improvements to
the main auditorium, at‘a total:cost of not less than Three Million Five Hundred Thousand
Dollées ($3,500 OOO) toupgtade the freight elevatois in the Premises at a minirhum cost of Three
Hundred Seventy Five Thousand Dollars ($375,000) per freight elévator, to replace thie three (3)
passengers elevators on the Polk Street side of the building at a total cost of not less than One
Million Dollars, and to replace the three remaining elevators pursuant toa 10-year plan at a total
cost of not less than One Million Dollars ($1,000,000).

F. City, as Landlord, is willing to allow Tenant to construct the proposed mghtclub n
the Premises, to credit the ¢ost of the Polk Hall convetsion, up to a Four Million Dollar
(54,000, OOO) cap, toward the cost of the improvements required by the Lease, and to substitute
the Polk Hall improverhents and other improvements-and replacements proposed by Tenant for
the balance -of the Initial Improvemients originally required by the Lease and not yet performed by
Tenant, on the tering-and conditions set forth in this Amendment.

1
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G. The parties now desire to amend the Lease to (i) modify the definition of the Initial
Improvements to include the improvements required for the Polk Hall conversion and certain
other improvements to the Premises, (ii) revise the schedule for the performance of the Initial
Improvements, (iii) modify the Base Rent and Participation Rent payable under the Lease,

(iv) eliminate the rent credit for utility costs above the Utility Threshold set forth in the Lease,

(v) reduce the number of days o which City shall have the right to use the Premises for civic - -
events and other.City purposes from fifty (50) days to twenty-five (25) days, and (vi) modify the '
_ Lease in certain other respects, all on the terms and conditions set forth herein.

. ACCORDINGLY, in consideration of the matters described in the foregoing Recitals, and
for other good and valuable consideration, the receipt and sufficiency of which are mutually
acknowledged the City and Tenant agree as follows:

1.-  Defined Terms. Unless otherwise specified, each capitalized term contained herem shall
have the same meaning as set forth in the Lease.

2. Effective Date of Amendment. This Amendment shall be effectlve on the date (the
“Amendment Effective Date”) upon which (i) the Board of Supervisors passes a resolution

approving this Amendment, and the Mayor signs such resolution, and (11) the partles hereto have
duly executed and delivered this Amendment. 4

3. Confirmation of Effectlve Date of Lease and Commencement Date of Lease. City
and Tenant confirm that the Effective Date of the Lease, as defined in Section 34 of the Lease,

was August 1, 2010, and the: Commencement Date of the Lease, as deﬁned in the Basic Lease
Information section of the Lease was August 1, 2010.

| 4.  Reduction in Cltv Days. Effectlve as of the Amendment Effective Date the number of -
“City Days,” as set forth in Section 1.2(b)(i) of the Lease, shall be reduced from “up to ﬁfty (50)
days per Lease Year” to “up to twenty-five (25) days per Lease Year”.

5. Utlhtles

-a. Elimination of Rent Credit for Utility Costs in Excess of Utility Threshold.
Effective as of the Amendment Effective Date, Tenant shall be responsible for payment of its
utility costs in accordance with the terms of the Lease, including Section 12, “Utility and Other
Services,” as amended herein. References to the City bemg liable for payment of any utility costs
in the Lease, excluding its pro rata share for “City Days,” are null and void. Accordingly, (i)
Section 12: l(b) of the Lease shall be deleted in its entirety, (ii). the phrase “With potential credits
against Base Rent for utilities as set forth in Section 12.1” shall be deleted from the Base Rent
section of the Basic Lease Information table of the Lease, (iif) the reference to potential credits
against Participation Rent for utilities shall be deleted from the Partjcipation Rent section of the
Basic Lease Information table of the Lease, and (iv) the fourth (4th) sentence of Section 1.3(d) of

the Lease, which provides that utility cost sharmg shall be taken into account in determining fair
market. value for the Extended Term, shall be deleted.

b. . Request Change of Meter Rate and Utility Rates. The San Francisco Public

Utility Commission (“SFPUC”) is the provider of electric services to City property, and the
'SFPUC's Interconnection Services Department coordinates with Pacific Gas and Electric
Company and others to implement such service. In addition to Tenant’s entry rights under
Section 29 of the Lease, Tenant shall permit City and the utility service provider to have
reasonable access 1o the Premises and the utility equipment serving the Premises, including lines,
feeders, risers, wiring, pipes, and meters. City has requested or will request that the electrical
- service prov1der for the Premises change the RG478 electrical meter serving the Premises to

AlOS—TOU at City’s expense. Such meter change shall occur during regular business hours

2
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_Further, if City is able to obtain the electncal rates, fees and other charges apphcable fo
mumc1pal departments and public agencies fora pnvate for proﬁt, business gperating in the
Premises, City will endeavor to provide electnclty to Tenant at such, mumcnpal rate, and the
municipal rate for fees and charges )

c New Steam Meter, The City ant1c1pates that it will be converting its current
steam system to individual City building meters and will be prov1d1ng a new meter for the Bill
~ Grgham Civic Auditorium, City shall pay for the cost of the new meter. Tenant shall be
responsible for payment of any steam use upon mstalla’uon of the ngw meter. .

6. Base Rent and Part{clpatmn Rent.
a,  Base Rent. Effective as of the AmendmentEffechve Date Annual Base Rent

shall be increased to $300,000, payable in monthly instaliments of $25, 000 per month and
»-subj ect to increases as provlded in Section 2.2(b) of the Lease commeneing at the first
anniversary of the Amendment Effective Date, the Base Rent section of the Basic Lease
Information section of the Lease shall be amended accordmgly, and Section 2.2(a). of the Lease
shall be amended as prov1ded in Section6,c., below. Base Rent payable for the Lease Year in
which the Base Rent increases to $300,000 (1.e the Lease Year of the Amendment Effectlve

.......

$300,000 annual Base Rent tate.

¥ b : Partmpatmn Rent, Effective as of the Amendment Effective Date, the
provisions of Section 2.3 of the Tease shall be deleted and the fo]lowmg provzlsmn ‘shall be
substituted therefor , .

“23 : Partibiﬁaﬁoﬂ R'exit

. Tenant agrees to pay to City, as; . Participation Rent: (i).fifty percent(50%)-of the
.. Net Naming nghts Revenve in excess of Five Hundred Thousand Dollars ($500,000)
. per Lease Year (subjéct to'a CPI ad_]ustment on each Adjustment Date); and (ii) $3,500
--foreach corporate event aid other non-ticketed/non-cover charge eyent for which
- - Ténant receives revenug (each such corporate or other non—tloketed/non—cover charge
event, excluding “Clty Days” events, a, “Non-Tlcketed Event”) held on or in'the main
audltonum of the Premiises with or w1thout the remainder of the Premises and $2,500 for .
each Non-T1cketed Bvent held solely on or in one or more of the halls of the Premlses
(i.€., the Polk Room (or new Polk Hall) or Larkin Ropm) for which Tenant receives
revenue, prov1ded that on each Adjustment Date such sums shall be mcreased in
accordance with CPI. The City's Director of Property and Tenant shail meet and confer
" in good faith following the end of the tenth Lease Year in order determine the
appropriate aniount of Partlc1pat10n Rent for Non—T1cketed Events startmg in the
eleventh Lease Year and for the Iemalnder of the Initial Term, taking into account the
average revenue generated and average expenses incurred in connection with Non- -
Ticketed Events and the desire to encourage the profitable continuation of Non-Ticketed
- Events. Any agreement between Tenant'and City's Director of Pro erty to adjust the
Participation Rent for Nonpa1d Entry Events shall be memorialized in writing, which
. shall be mcorporated into this Lease and shall not be deemed a Lease amendment. If
they do not agree, either party shall have the right to commence the appraisal process
described in Section 1.3(d) above for the determination of the amount of Participation -
Rent for Non-Ticketed Events, with such Participation Rent to be set at a dollar amount
designed to grant to C1ty ten percent (10%) of Tenant's profit generated from such Non-
Ticketed Events, but i no event less than $3,500. Upon the completion of such process,
the amount of Participation Rent for Non—Tlcketed Events shall be as determined by the
appralsal process.
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‘Within ninety (90) deys following the end-of each Lease Year, Tenant shall deliver = - :

" to City a statément, certified as true, correct and complete to the knowledge of the senior
officer, memiber or partner of Tenant who is in the best position to know and has
performed reasonable inquiry and-diligence into such matters (“Tenant’s Certification”),

setting forth Teriant's calculation of Participation Rent for the preceding Ledse Year (the -
“Participation Rent Statement”), together with appropriate backup documentation, as
well as the actual payment of Participation Rent as set forth in the Participation Rent
Statement. In the event this Lease terminates for any reason during-a Lease-Year, -

- Tenant shall"calculate” Part101patlon Rent for theportion of the Lease Y ear that ‘occurred”
pnor to such termmatlon within sixty (60) days following the termma’non

.c .. New Definitions of Qualified Event and Qualified Tlcket The definitions of
“Quahﬁed Event” and “Qualified Ticket” set forth in Section 34 of the Lease shall be deleted
and the followmg definitions shall be substltuted therefor

Quahﬁed Event means &n event dunng the cm'rent Lease Year (a) Where the actual
attendance at the évent is greater than two thousand (2,000) persons for a publicly
ticketed event in the main auditorium (the “Main Arena”) on the Premises, or (b) where
the actual attendance at the event is greater than five hundred (500) persons for a Non-
Ticketed Event at the Premises. Further, where the actual attendance at the event is
greater than one thousand (1,000) persons for a publicly ticketed event in one of the

" halls on the Premises such event shall equal one-half (1/2) of a Qualified Event.

Qualified Ticket means a ticket sold for a publiely;ﬁcketed event at the Premises where
the actual turnstile attendance at the event is: (2) greater than two thousand (2,000)
persons for a publicly ticketed event in the Main Arena on the Premises, or (b) greater

than one thousand (1,000) persons for a pubhcly ticketed event in one of the halls on the
Premises,” :

d. Elimination of Rent Abatement Period. Section 2.2(a) of the Lease provides, -
for a Base Rent abatement period of up to twelve (12) months during Tenant’s performance of
the: Initial Improvements. Effective as of the Amendment Effective Date such rent abatement
provisions shall be deleted from the Lease. Accordingly, effective as of the Amendment
Effective Date (i) the reference to the Rent Abatement Period shall be deleted from the Rent
* Commencement Date summary in the Term section of the Basic Lease Information table of the
Lease, (ii) the phrase “subject to rent abatement during the Rent Abatement Period as set forth in
Section 2.2” shall be deleted from Section 1.3(a) of the Lease, (iii) the definition for Rent
Abatement Period shall be deléted from Section 34 of the Lease, and (iv) Section 2.2(a) of the
Lease shall be deleted and the following proevision shall be substituted therefor:

14

(2)° DBaseRent. Tenant shall pay to City, as Base Rent the annual sum of
Three Hundred Thousand Dollars ($300,000), subject to adJustment in accordance with
Section 2.2(b) [Adjustment to Base Rent During the Initial Term] below. Tenant shall
pay City Base Rent in advance, in equal monthly installments, on or befors the first day
of each and every calendar month during the Term (each, a “Rent Payment Date”). If -
the Lease ends on a day othér than the last day of a calendar month, then Base Rent for
such fractional month shall be computed by dividing the annual Base Rent by 365 (or
366, if the year in question is a leap year), and multiplying the per-diem rental rate'so
computed by the number of days in such fractional month »

e, Reconciliation, The parties agree an accounting and reconciliation of the Base
~ Rent, Participation Rent, Utilities and Services, and all other revenue and charges paid and.due-
between fhe parties under the Lease is being' conducted and, will be concluded thirty (30) days
after the approval of this Amendment by the Board of Supemsors which may resultin a
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“Reconciliation Adjustment” The Reconclhatlon Adjustment, if due to the C1ty, will be paid by
Tenant at the time of, and in addition to, the payment of Base Rent due the month following the
approval of this Amendment by the Board of Supervisors; if due to Tenant, it will be deducted
from Base Rent due to City starting the month follewing approval 6f this Amendment by the
Board of Superwsors

7. Polk Hall and Bmldmg Improvements

a, Polk Hall Coiiversion and Other Building Improveiiients. Effective as of the
Amendment Effective Date, (1) Exhibit B to the Lease shall be deléted, (ii) the definition of
Initial improvements in the Initial Improvement section of the Basic Lease Information table and
in Section 34 of the Lease shall be deleted and the followmg shall be substltuted therefor:

AAAA

~ Lease shall be deleted in 1ts entlrety and the followmg prov1s1on shall be substltuted therefor

“SECTION 9 BUILD]NG IMPROVEN,[ENTS INCLUDING POLK HALL
CONVERSION e

9_.1 Tenant’s Obhgahon to Construct the Bulldmg Imnrovements

' ' (a) “Building Improvements Tenant at its-sole cost and expense, and
‘through one or moreé genefal contractors approved by C1ty (collectively the
“Contractor”), shall design, furnish and fnstall within the Premises the following
nnprovements (the “Bullding Improvements”) in accordance with tlie process deéscribed
m thls Sectron 9.

' (1) ‘Polk Hall Conversmn and Imnrovements Tenant shall

Premlses presently known as Polk Hall mto an approxxmately 1,500 seat, club/ small
D eoncert hialt (for the purposes of this Section (the "'Polk Hall Club” and.the “Polk Hall

.. - Club Improvements ) and to renovate and upgrade the space, mcorporatmg that portion

; of the building presently known as Room 202 into the Polk Hall Club, within three (3)
years to five (5) years. The parhes anticipate that when complete the Polk Hall Club
will include 2 stage fiultiplé bar dreas and  balcony; anid-that ingress and egress will be
through a door op: Grove Street. Among other matters, the required Polk Hall Club
Imiprovements will include hghtmg nnprovements and HVAC separanon from the
balance of the Premlses '

(id) Electmcal and Main Arena ] mprovementsl Tenant shall
perform a minimum of $3,500,000 of improvements to the bmldmg s electrical system
and to the main audltonum (the “Maiti Arena Improvements™); which minimum cost

-shall incliide only hard costs of construction (matenals and labor), and shall not mclude
. the cost of labor and muiterial for repairs and miaintenance.

-~ «{iii) Elevator Improvements and Replaoements Tenant shall
perform the following work on the building’s elevators (collectlvely, the “Elevator
Upgrades and Replacement”)

¢)) A minifmum of $375,000 in improvemerits,
modernization, and/or teplacement for each of the two (2) freight elevators on both the
Polk Street and Larkm Street sides of the Building (the “Freight Elevator Work™);

)] A minimum of $1,000,000 to remove and replace
the three (3) passenger elevators on the Polk Street side of the Building (the “Polk StIeet
Passenger Elevator Replacement”); and
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(3) A minimum of $1,000,000 to remove and replace
the three (3) remaining passenger elevators in the building (the “Final Elevator
Replacement Work”)

N . Mmmum Building Imnrovement Cost.. As. used herem, the. .
term ¢ Mnmnum Bmldmg Improvement Cost” shall mean the following costs for each of
the following categories (each, a “Category™) of the Building Improvements:

$4,000,000 for the Polk Hall Club Improvements, -
~'$3,500,000 for the Main Arena Improvements, T
$750,000 for the Freight Elevator Work; .

$1,000,000 for the Polk Street Péésenger Elevator Replacement; and
$1,000,000 for the Final Elevator Replacement Work. '

The cost of Personal Property (as defined in Section 34 of this Lease) shall not be
credited against any category of Minimum Building Improvement Cost, provided that
the cost of elevator equipment shall be credited against the Minimum Initial
Improvement Cost attributable to the Elevator Upgrades and Replacement.

(b) Timing of Building Improvements. Prior to the date that is one

'year after the Amendment Effective Date Tenant shall submit to the Director of Property
a 10-year plan for the Final Elevator Replacement Work for City’s approval, which shall
not be unreasonably withheld, and Tenant shall complete the Final Elevator
~Replacement Work by the date(s) specified in such approved 10-year plan. The balance
. of the Elevator Upgrades and Replacement and the Main Arena Improvements shall be

completed not later than the date the Polk Hall Club Improvements are completed, or
within five (5) years from the Amendment Effective Date, whichever occurs first, If
Tenant wishes to change the date(s) for the Final Elevator Replacement Work specified
in the approved 10-year plan or the deadline specified in this Section 9.1(b) for
completion of the balance of the Elevator Upgrades and Replacement and the Main .

Arena Improvements, such ohanges ghall be effeotwe only upon the written agreement
of the pames

(c) Des1gn Documents. - Prior to obtaining all necessary reviews,
permits, and approvals from City in its regulatory capacity, Tenant shall submit to the
Director of Property schematic design plans.for the Polk Hall Club Improvements and
Main Arena Improvements. The plans shall be subject to the approval of the Director of -

- Property (the “Design Documents”) which approval shall not be unreasonably withheld
or delayed. , : .

(d) Budget. To avoid future disputes about which costs can be
credited against Tenant’s minimum spending obligations for the various Categories of
the Building Improvements, Tenant shall submit to the Director of Property a proposed
budget at the time Tenant submits Design Documents and Construction Documents to -
the Director of Property.- Prior to commencing construction of any Category of the
Building Improvements Tenant shall provide City with a proposed budget for the
relevant work, and shall obtain written confirmation from the Director of Property that
(8) the work shown in the budget would qualify as work for which Tenant would be
. entitled credit against the Minimum Building Improvement Cost for the applicable

Category of work, and (b) City approves the budget for the proposéd work, including the
amounts in each budget category (as approved, the "Budget™).

(e)  Construction Documents. Based on the approved Design
Documents and any further adjustrients approved by City, Tenant shall cause its
architect or engineer approved by the Director of Property (the “Architect” or
“Engineer”, as applicable), which approval shall not be unreasonably withheld or

6
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delayed, to prepare and’ submlt fo the Dlrector of Property for dn‘.y's approval plans and
specifications sufficient for the processing of an apphcahon for a building perinit for
each component of the Building Improvements in accordance with applicable laws (the
“Construction Documents™). Such Construction Documents shall be sub]ect to approval
by City as set forth below.

C@) City’s Approval of Plans. The Consttuction Documents

(and atty Changgé Orders thereto) shall be subject to appioval by the Director of Property,
which approval shall not be unreasonably withhéld or delayed, it accordance with the
' followmg procedure. -After submission of the Constructiotr Docuniehts or proposed
Charlge-Ordet, the Directot of Propetty shall promptly either approve or disapprove the
submission; provided, if the Director of Property disappfoves the submlssmn, the reason
forthe dlsapproval and: of the revisions that City reasonably requires in order to obtain
approval consistent with the térms of this Lease shall be served upon Tenant in writing.
As s00n as réasonably possible thereafier Tenant shall submiit to City documents
incorporating the requn:ed revisions. Such revisions shall be subject to approval by the
‘Ditector of Propérty tinder the same proeess outlined above; ptovided; the Director of
Pioperty shall not withhold approval of Construction Docuinents based on a matter that
was previeusly: approved by the Director as part of the approved Des1gn Docuinents.

* Without limiting the generahty of the foregoing, City agrees t6 approve or disapprove

- change order requests within'five (5) business days after receipt from Tenant, and if not
" "approved or dlsapproved within said period, Tenant may send a second notice to City

" which notice must stafe ' prominently “THIS ISA SECOND REQUEST FAILURE TO
RESPOND WITHIN FIVE (5) BUSINESS DAYS WILL BE DEEMED TO
CONSTITUTE AN APPROVAL.” If City still fails to respond in writing within five (5)
business days aftés recelpt of the second.fotice, stch change order shall be deemed
approved by Olty ac’nng i 1ts propnetary capac1ty under this Lease

. ‘ (i), Pavment for Plans. Tenant shall pay for all bosts of
' :prepamng and complctmg the Design Documents and the Consb:ucmon Documents

v - ifgi]).  Change Otders. If, follomng Clty’s dpproyal of the -
: ‘Construcuon Documents, Tenant requests or'is reqmred to make any Charige Order,
/Tenarit shall provide thie D1rector of Property with proposed plans and speclﬁcatlons

“with respect to sich-change, addition or alteration, together with hotice of aniy delay in
thie anticipated date of Substantlal Completion that would resiilt fiom such Change
Order. Any such Charigé Orde shall be subject to the Director of Property’s prior
written approval, in dccorddnce with sibparagraphi (i) above. No approval by City of
any such Change Order shall relieve or modify Tenant’s obligations hereuiider to
complete ‘the construction, of the Building Traprovements, nor shall any such approval

- Yimit any of Clty s rights or remedies hereunder or under the Lease. Tenant shall be

solely responsﬂale for'the cost of the Change Order, including, without limitation, the

costs of preparmg the plans and speclﬁcatlons relatmg thereto.

- 9.2 Perrmts Tenant shall haye the - responsibility for obtaining all
governmental ‘permits-and approva]s required o commerice and oomplete the Building
Improvements, and upon tequest shall deliver copies of all of such permits and
approvals t6 City. Tenant shall have the responsibility of calling for all inspections
required by City’s Burean of Biiilding Inspection and any other applicable inspections

"by other City departments or governmental agencies. Upon reasonable request by

- Tenant, City’s Real Estate Division staff, actmg in City’s proprietary capacity but not in
aty regulatory capacity, will offer support, in accordance with industry custom for
landlords, for approval of Ténhant’s permit applications.

.93 Construction of Initial Improvements. F ollovsﬁng City’s approval of the
Construction Documents, including obtaining all necessary permits and approvals,
Tenant shall cause the Buﬂdmg Improvements to be constructed and installed in a good

7
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and professional manner in accordance w1th sound buﬂdmg practice and in material
conformity with tHe Construction Documents, as revised by any Change Orders, and the
terms of this Leasé. Other than as set forth herem City shall not have any obhganon
with respect to any such work

9.4 - Construction.

(@) Diligent Prosecution. Prior to commencement of construction of
: any Category of the Building Improvements Tenant shall have obtained all required

" -petiitits for construction of sich Category it accordanice with the approved Construction

.Documents.- Tenaut shall keep City apprised of the status of penmt approval and the

progress of construction. Upon commencement of construction of the Building
Improvements, Tenant shall diligently pursue the Building Improvements to completion:
Upon City's request, Tenant or its Contractor shall furnish the Director of Property with
periodic reports on the construction. At all times during the construction of the Building
Improvements, the Director of Property and City’s Real Estate Division staff, shall have
the right to enter the Premises to inspeet the Premises, during regular business hours,
provided such inspections do not unreasonably interfere with the construction and

. provided that City coordinates such access with Tenant at twenty-four (24) hours in

advance of such access. Such access shall be subJect to Tenant’s reasonable security and
safety measures.

®) Inspectlon Notlce T enant shall notify City when each Category of
the Building Improvements is Substantially Completed, and City and Tenant shall
schednle an inspection of the Prennses in order for City to confirm Substantial
Completlon

: (c) Substantlal Completlon A representatlve of City and a
representanve of Tenant shall walk through the Premises-within thirty (30) days.
following the date a Category of the Initial Improvements i§ Substantially Completed to
identify items which have not yet been completed. Within fifteen (15) business days
following such walk through, City shall have the right to present to. Tenant a written
“punchlist” consisting of any items that have not been finished in accordance with the
Construction Documents. Tenant shall promptly complete all defective or incomplete
iterns identified in such punchlist within sixty (60) days after the delivery of such list, or
such longer period as may be reasonably necessary to complete the same. "City’s failure
to include any item on such list shall not alter Tenant’s responsibility hereunder to
complete all Initial Improvements in accordance with the Construction Documents and
the provisions hereof, nor constitute a waiver of any latent defects.

(d  Force Ma]eur "In the event of any Force Majeure, Tenant shall
give prompt written notice to City of the occurrénce of such event and the projected

delay in performance, and thereafter shall keep City regularly informed of the status of
such Force MaJ gure.

(e) Time of the Essence. Time i is of the essence with respect to all
provisions of this Section 9 [Building Improvements]

.95 Minimum Building Improvements Cost and Potential Additional
Improvements. Tenant shall pay for the cost of designing the Building Improvements,
and shall pay the cost of constructing and installing the Building Improvements. Inno
event shall Tenant pay less than thé Minimum Building Improvement Cost listed in
Section 9.1(a)(iv) above for constructing and installing each Category of Building
- Timprovements. Tenant shall have the right to alter line items in a Budget (not including

Tenant's construction management costs) by spending more ‘or less within each line item
" up to twenty percent (20%) without City's prior consent; provided, any alteration of a
line item by twenty percent (20%) or more shall be subject to the prior review and
approval of the Clty’ 8 Dlrector of Property, which approval shall not be unreasonably

]
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w1thheld Wlthm mnety (90) days followmg the completlon of any Category of the
Building Improvements, Tenant shall prepare a detailed accounting of all third pafty
costs incurred by Tepant in completmgf‘ uch Category of the Building Improvements
and Tenant's actual construction management costs, together with appropriate backup
documentation as set forth below (the “Cost Statement’ "); and shall deliver the Cost. ‘
Statémient fo City. Tefiant's constrictioh management costs shiall not exceed reasonable -
and customary amountsin total and on an hourly basis. In the event that Ten incuired
third party and construction management costs-to complete any Category of Building

Trniptovements that are less fhan the Minimium Building Tmprovément Cost fot such
Category, Tenant shall suggest addmonal mprovements to thé Premises to aake up the
dlfference The proposed ddditional mprovements shall be subject tq City
Adriinis trator's prior wntten ‘approval, which appioval shall not be unreasonably
wit or delayed. 1 agreemerit of the additiona] nnprovements (as approved, the
’“inprove ts”), Tenant shall promptly completé such Addmonaﬁ ,
ents and ipon c0mpletlon ‘provide an 1iipdated Cost Statement to demonstrate
the  ias spent the Mirimum | Building ] Improvement Cost for each Category and
for the Addltlonal Tig rovements Teriant und lerstands ard agrees that Tenant’
agreement to spend the Mmmmm Building Improvement Cost for. each Category of
“work on the Prermises i matenal patt of the consideration to City for this Léase, and
* City would not be-willing to enter this Ledse Wlthout such agreemerit. “Teriant's faﬂure fo
spend'the Mininial Biulding:1 Improvement Cost fof any Category of Building
‘Tmprovements as set forth herein (except as-allowed with respect to approvetl Addltlonal
o Im;provements) ot Tenant's submission of false statements regardmg the Buﬂdmg
: Im;grovement ct)st shall'be a matenal defanilt vinder this Leasé.

9.6 ° Re Julred Doeumentatton of Costs. Tenant shall keep accurate books and
‘records of all costs incurred in connection with the:- Building Improvements in
: acoordance W1th accountlng pnn01ples generally accepted in the construction industry.
it shall 1 e of Property th Jortmg data

nt of¢osts for the Building Tmptevernents. At City’s

Iso prov1de (1) all mvmces recelved by Tenant from the Contractor
es 11 coniie i with the construcnon of the Iniitigl Improvements, (ii)
ry wgence of paym it of suoh myoices, mclud;ng unconditional lien waivers,
ch,mvomes have not been paid, condltlonal lien waivers, all such lien waivers
bemg in the form ‘prescribed by Califotnia le Céde Section 3267 and execiited by
each subcontractor and inaterjal supplier, and (m) such additional documentation as City
onably request. C1ty sha]l have the nght on written riotice to Tenarit to audit

ar business houts Tenant's books and records with respect to the Building

By

1

9 7 Ownershlp of Buﬂdmg Imorovements Notw1thstandmg the provisions of
“Section 26.1 in the Lease, all affixed improvements and alterations that are part of the
Buﬂdmg Improvements, including temporary and permanent fixturés, furniture and
eqmpment regardless of whether such item is considered a trade ﬁxture shall become

the property of City. tipon the explranon or términation of this Leasg, and shall be
surrendered to City.” ,

b. Corresponding Changes to Definitions Section. To reﬂect the foregoing .
changes to Section 9 of the Lease, effective as of the Amendment Effective Date, the definitions
of the following terms shall be deleted from Section 34 of the Lease: Construcnon Interval,
Consfraction Petiod, Phasg, Phase 1, Phase 2, Phase 3, Phase 1 Improvements, Phase 2
Improveinents, Phase 3 ]mprovements Phase 1 Construcnon Period, Phase 2 Construction
Period, and Phase 3 Construction Period. .
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8. Margquee. If Tenant elects to replace the existing marquee on the building with a new
marquee, the City, acting in its proprietary capacity through the City Administrator or City’s
Director of Property, shall not unreasonably withhold consent to the installation of such new
. marquee. Any such new marquee shall be subject to review by and approval of the San
" Francisco Planning Department and any other regulatory department or agency having
jurisdiction, and mmust comply with all applicable laws, tules and regulations, including without
limitation those of the San Francisco’s Civic Center Historic District, and with this Section 8.
The provisions of Section 10 of the Lease regarding Subsequent Construction and the provisions
*of Section 11 of the Tease shall apply to the installation of the new miarques; and the provisions ™~
of Section 3.2 of the Lease shall apply to the use of the new marquee. Tenant agrees that if any
approved marquee at any time aflows advertising or naming rights other than the City, Tenant,
and event information, for which Tenant or its affiliates and Agents from a third party in
connection with the advertising or naming rights recéives revenue, income, or consideration, in
cash or in the reasonable cash value to Tenant of any non-cash consideration (“Marquee
Revenue™), then Tenant shall pay City fifty percent (50%) of the amount of the net Marquee
Revetiue, which for the purposes hereof shall mean the Marquee Revenue less commissions
incurred by Tenant in the sale of such advertising or naming rights consistent with indus
standards, provided such commission costs shall in no event exceed fifteen percent (15%). Such
revenue sharmg shall commence after Tenant recoups its planning, permitting, and construction
costs for the marduee. Tenant shall keep accurate books and records of all such costs and at

City’s request shall provide the Du‘ector of Property with COP]GS of invoices or other
documentation of such costs.

9. Repairand Mamtenance Effective as of the Amendment Effective Date, Section 8.1 of the Lease

[City’s Duty to Maintain] shall be amended by adding the following to the first sentence followmg the
phrase “and (ii)”: ,

“in the event of any maintenance or repair costing less than Three Million Dollars
($3,000,000) (subject to a CPI adjustment on the date of such repair is required) that is
not subject to Section 13 [Damage or Destruction], City may request Tenant, and Tenant
shall have the right but not the obligation to, make the repair for rent credit, the amount
of which shall not exceed Tenant’s actual third party out-of-pocket maintenance or

. Tepair cost (as substantiated by Tenant upon completion by satisfactory evidence), and
shall be applied only against future Rent under this Lease, and in either case such work
shall be considered to be Subsequent Constriction for the purposes of Section 10
(subject however to City’s obligation hereunder to provide rent credit or
reimbursement), or, City may elect, at is sole discretion, to reimburse Tenant for some or

" all of the actnal third party out-of-pocket maintenance or repair (as substantiated by
Tenant upon completion by satisfactory evidence) in lieu of such Rent credit, and (iii)” -

10. - Update of City Provisions.

a. Prevaﬂmg Wages and Local Hire for Certain Construction Work, Effective as of
the Amendment Effective Date Section 11.4 of Lease shall be deleted and the following .
prov131on shall be substituted therefor: :

“114 Prevaﬂmg Wages and Working Condmons Local Hire.

(a)  Prevailing Wages and Working’ COIldlth]lS Any undefined, initially-capitalized
term used in this subsection shall have the meaning given to such term in Sari Francisco
Administrative Code Section 23.61. Tenant shall require its Contractors and
‘Subcontractors performing (i) labor in connection with a “public work” as defined under
‘California Labor Code Section 1720 et seq. (which includes certain construction,
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© work if pa1d for in whole or part out of pubhc funds) or (11) Covéred Construcﬁon at the
Premises to (1) pay workers performing such werk not less than the. Prevailing Rate of

. Wages, (2) provide the same hours, working conditions and benefits as in each case are
provided for similar work performed in San Francisco County, and (3) empon
Apprentices in accordance with San Francisco Administrative Code Section 23.61

] (eolleetlvely, “Prevailmg Wage Requnements”) Tenant agrees to ¢ooperate with the
City ifi 4ny action or proceeding agamst a Contractor or Subcontra or that faﬂs to
comply with, ﬂ:\e Prevaxlmg Wage Reqmrements

Tenant shall mclude, and shall requn'e 1ts subtenants and Contractots and
‘Subcontractors (regardless of tier) to include, the Prevaﬂmg Wage Réquirements and the
.agreement to cooperate in City enforcement actions in any Construction Contract with

-specific referénce to San Francisco Admrmstratrve Codg Sectior 23 .61. Bach such
" . Corstruction Coitract shall namie the City and County 6f San Franolsco affected
worke):s and employee organizations formally representing, affected Workers as third
. paIty beneﬁc1anes for the limited purpose of enforcing thie Prevarhng Wage
Reqmrements, mcliding the right'to file charges and seek penalties agamst any .
] Contra,ctor or Subconfractorm accordance wi San Fiancisco Administrative Code
- Sectlon 23, 61 Tenant’s failire fo eomply with it obhgatrons under this Section shall
" constifufe a material bredch of this Lease. A Contractor’s or Subcontractor s failure to
- comply with this Section will enable the City to seek the remedies specrﬁed in San
Francisco Admmlstratrve Code Section 23,61 against the breaching party. For the
current Prevaﬂmg Rate of Wagés, see WWw, sf'gov org/olse/prevailingwages or call the-
Clty s Oﬁice of Labor Standard Enforcement at 415-554 6235, :

(b) Local Hmng Requirements for Improvements and Alteramons Any undefined,

initially=car ‘ed term used in this Section shall have the meaning given to such term

; dministrative; Code-Section 23.62. (the "Local Hiring Requirements").

. Improvem shts and Alterations ¢ ate siubject {0’ ‘the- Loeal Hiririg Requiremients unless the

- -cost forsueh work is (i) estiniated to. be less than $750,000 per biilding permit or

(i) meets any of the other exefiptions in-the Local Hmng Requirements. Tenant agrees -
“that it shall comply with the Tocal Hiring Requirerhents fo the extetit applicable. Before
stating any Tenant. lmprovemenf Work or any Alteration, Tenant shall contact City’s
-Offic Eeonomlc Workforce, and Development ("OEWD") to venfy if the Local
Hmn Requlrements apply to the work (i.e., whether the work i5a “Covered Project”).

Tenant shiall; mclude and shall requrre its subtenants to include, a requirement to
comply erh the: Liocal Hmng Reqmrements in any contract for a Covered Project with
specific reference to San Franicisco Administrative Code Section 23.62: Each such
contract shall name-the City and County of San Francisco as a third party beneficiary for
the limitéd purpose of enforcing the Local Hiring Requirements, including the right to
file eharges and seek perialties. Tehant shall cooperate, and require its sybtenants to
Gooperate, with the € City in any action or Proeeedmg against a contractor or -
‘subcontractor that fails to comply with.the Local Hiring Requiremients when required.
Tenant’s fiiliire to ¢comply with its obllgatlons under this Section shall constitutea

_material bréach of this Lease. A contractor’s or subcentractot’s failure to comply with
this Section will enable the City to seek the remedies specified in San Francisco
Administrative Code Section 23.62 against the bréaching party.”

b. Prevailing Wages for Theatrical Workers, and Trade Shows and Broadcast
Services. To reflect changes i the numbering and content of the San Francisco Administrative
Code provisions regarding the payment of prevailing wages for certain theatrical and trade show

11

354



workers, effectwe as of the Amendment Effective Date Section 30.3 of the Lease shall be deleted
and the followmg provisions shall be substituted therefor:

“30.3 Wages and Workmg Condmons for Theatnoal Workers Specml Events and o
""Broadcast Services

Tenant shall pay, and shall require its subtenants, and contractors and .-
subcontractors (regardless of tier) to pay, prevailing wages, including fringe benefits or

T the matchmg equivalents thiersof, 16 persons perfornntiyg services for the following ™ = = -

activity on the Premises to the extent required by San Francisco Administrative Code
Chapter 21C: a Show (as defined in Section 21C.4), a Special Event (as defined in
- Section 21C. 8) ‘and Broadcast Services (as defined'in Seotlon 21C.9).

If Tenant, or its subtenants, contractors, and subcontractors faﬂ to comiply w1th _
the applicable obhgatlons in San Francisco Administrative Code Chapter 21C, City shall
have all available remedies set forth in Chapter 21C and the remedies set forth in this
Lease. City may inspect and/or audit any Workplace job site, books and records
pertaininig to the applicable services and may interview any individual who provides, or
has provided, siich services. Tenant shall provide to City (and to require any subtenant,

. contractor or subcontractor who maintains such records to provide to City) immediate
access to all workers’ time sheets, payroll records, and paychecks for inspection on
request to the extent they relate to such services.

¢ The types of covered sei'Vlces related to a Show includes individuals engaged
in theatrical or technical services, including rigging, sound, projection,

theatrical lighting, videos, oomputers draping, carpentry, spec1al effeots, and
" motion picture services, .

o The types of covered services related to a Special Event mcludes individuals
- engaged in on-site installation, set-up, assembly, and dlsmantlmg of -
temporary exhibits, displays, bootbs modular systems, signage, drapery,
specialty fui‘niture, floor coverings, and decorative materials in connection
with trade shows, conventions, expositions, and other special events on City
property.

o . The types of covered services related to Broadcast Services includes
. individuals engaged in the electronic capture and/or live transmission of on-
- gite video, digital, and/or video content for commercial purposes through the
use of a remote production or satellite trust on-site, including any technical
director, video controller, assistant divector, and stage manager, and
‘ md1v1duals engaged in andio, camera, capture and playback, graphics and
utility funcuons »

c. Restrictions on the Use of Pesticides. To reflect the revision and reorganization
of San Francisco ordinances regulating the use of pesticides on City property, effective as of the
Amendment Effective Date (i) the reference to “Chapter 39 of the San Francisco Administrative
Code” in the definition of Hazardous Material Laws in Section 34 of the Lease shall be changed

. to “Chapter 3 of the San Francisco Environment Code™ and (ii) the prowswns of

Section 20.2(c)(i) of the Lease shall be deleted and the followmg provisions shall be added to the
Lease as Section 32.11: .

“32.11 Restriction on the Use of Pestlcldes

Chapter 3 of the San Francisco Environment Code (the Integrated Pest Management
Program Ordinance or “IPM Ordinance”) describes an integrated pest management
(“IPM”) policy to be implemented by all City departments. Tenant shall not use or -
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apply ot a]low the use of apphcatlon of any pestuudes on the Premises of contract with -
- any party to prov1de pest dbatement or control services to the Premises without first
receiving City’s written approval of an IPM plan that (i) lists, to the extent reasonably
_possible, the types and estimated quantities of pesticides that Tenant may.need to apply
. to the Premises during the term of this Lease, (ii) describes the steps Tenant will take to
meet the Clty s IPM Policy described in Sechon 300 of the IPM Ordinance and (iii)
1dent1ﬁes, by name, title, address and telephone number, an individual to act as the
Tenant’s primary IPM contactperson with the,City. Tenant shall comply, and shall
require all of Teriarit’s contractors to comply, with the IPM plan approved by the City
and shall comply with the requirements of Sections 300(d), 302, 304, 305(f), 305(g), and
306 of the IPM Ordinancg, as if Tenant wer¢ a City department. Among other matters,
such provisiofis of the IPM Ordinance; (a) provide for the use of pesticides only as a last
tesort, (b) prokiibit the usé or apphcatlon of pesticides on property ¢wned by the City,
éxcept for peshcldes granted an €Xemption undér Section 303 of the IPM Ordindince .
(including pesticidés included on the most current Reduced Risk Pesticide List compiled
by C1ty s Department of the Envnonment) (c) impose certain nofice requirements, and
(d) require Tenant to keep. certain records and to'report to City all pestlmde use at the
_ Premiges by Tenant’s staff or contfactofs.

- If Tenant or Tenant’s contractor will apply pesticides to outdoor areas at the Premses,

.. -Tengnt must first obtain a written recommendation ffom a person holding a valid

Agricultural Pest Control Advisor license issiied by the California Department of L
Pesticide Regulatmn (“CDPR") and any such pesticide application shall be made only by
or under the supervision of a person holding a valid, CDPR-issued Qualified Applicator
. certificate or Qualified Applicator license. City’s curfent- Reduced Risk Pesticide List

- and‘additienal-details about pest management on City property can be found atthe San
' Franclsco Department of the Enwronment Web51te http //sfemnronment org/ipm.”

Cnmmal H’sterv in Hmne and,Lmnlovment Declsmns To reﬂect changes in the

San Frineisco Admiinistrative Code requifing the ntlusion of the provisions of Administrative
Code Chapter 12T in.any Property Contracts (otherthan Exchided Contracts) (as such terms are
defified in stich Chapter 127T) that areiexecuted or amended on after the effective date of such
ordinarice, effective as°of the Amendment Effectlve Date the followmg prov1smns shall be added
to the Lease as Section 30.5:.

“30 5 Crn:mnal History in Hmng and Emnlovment Decxs1ons

(8) Unless exempt Tenant agrees to comply with and be bound by all of the
provmmns ‘of San Francisco Administrative Code Chapter 12T (Criminal History in
Hiring and Employment Decisions; “Chapter 12 T”), which are hereby incotporated as
may be amendéd from time to titme, with respect to applicants and employees of Tenant
who would be or are performmg work at the Premises. .

®) Tenant shall incorporate by reference the provisions of Chapter 12T in all
sublédses of sorne or &ll of the Prerises, and shall require all subtenants to comply with
such provisions. Tenant’s failire to comply with the obhgatlons in this subsection shall
constitute. a matenal breach of this Lease.

(c¢) Tenant and subtenants shall hot i inquire about, require disclosure of, or if such
information is received base an Adverse Action on an applicant’s or potentlal applicant
for employinent; or employee’s: (1) Arrest not leadlng to a Conviction, unless the Arrest
is undergoing an active pending criminal investiggtion or trial that has not yet been
resolved; (2) participation in or cornpletion of a diveision or a deferral of judgment
program; (3) a Conviction that has been judicially dismissed, expunged, voided,
invalidated, or otherwxse réndered inopérative; (4) a Conv1et10n or atiy other .
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adjudication in the juvenile justice system; (5) a Conviction that is more than seven
years old, from the date of sentencing; or (6) information pertaining to an offense other
than a felony or mlsdemeanor such as an infraction.

“{dy " Tenantand: subtenants shall not inquire about or requiire applicants, potential
applicants for employment, or employees to disclose on any employment application the
~ facts or details of any conviction history, tnresolved arrest, or any matter identified in
" subseéction (c) above. Tenant and subtenants shall not require such disclosure or make

~§teH iquiry il sither after fhie-fitst live interview with the pefson; or after s~
conditional offer of employment

(e) ‘Tenant and subtenants shall state in all solicitations or advertisements for

- employees that are reasonably likely to reach persons who are reasonably likely to seek.
employment with Tenant or subtenant at the Premises, that the Tenant or subtenant will
consider for employment qualified applicants with onmmal h15tones in a manner
consistent with the requuements of Chapter 12T.

() Tenant and subtenants shall post the notice prepared by the Office of Labor
Standards Enforcement (“OLSE”), available on OLSE’s website, i a conspicuous place
at the Premises and at'other workplaces within San Francisco where interviews for job
opportunities-at the. Premises occur. The notice shall be posted in English, Spanish,

Chinese, and any language spoken by at least 5% of the employees at the PI‘BIDISSS or
other Workplace at which it 1s posted

(g) Tenant and subtenants understand and agree that upon any failure to comply with
- the requirements of Chapter 12T, the City shall have the right to pursue any rights or
remedies available under Chapter 12T or this Lease, including but not limited to a
penalty of $50 for a second violation and $100 for a subsequent violation for each
employee, applicant or other person as to-whom a violation occurred or continued,
tennmanon or suspension in whole or in part of this Lease:

(k) If Tenant has any questlons about the applicability of Chapter 127, it may contact
the City’s Real Estate Division for-additional information. City’s Real Estate Division -
may consult with the Director of the City’s Office of Contract Administration who may
also grant a waiver, as set forth in Sectlon 12T. 8 »o

e Vending Machines: Nutrmonal Standards and Calorie Labehng Reqmrements
To reflect changes in the San Francisco Administrative Code, effective as of the Amendment
Effecnve Date the followmg provision shall be added to the Lease as Section 32.11:

“32 11 Vending Machines: Nutritional Standards a.nd Calorie Labeling Requirements.

Tenant shall not install or permit any vending machine on the Premises without the prior
written consent of the Director of Property. Any permitted vending machine must
comply with the food and beverage nutritional standards and calorie labeling
requirements set forth in San Francisco Administrative-Code Section'4.9-1(c), as may be
amended from time to time (the “Nufritional Standards and Calorie Labeling -
Requirements™). Tenant agrees to incorporate the Nuiritional Standards and Calorie

. Labeling Requirements into any contract for the installation of a 'vending machine on the
Premises or for the supply of food and beverages to that vending machine. Failure to
comply with the Nutritional Standards and Calorie Labeling Requirements or to
otherwise comply with this Section 32.11 shall be deemed a material breach of this
Lease. Without limiting Landlord’s other rights and remedies under this Lease,
Landlord shall have the right to require the immediate removal of any vending machme

- on the Premises that is not pemtted or that violates the Nutritional Standards
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Reqmrements In addition, any restaurant located on the Prermses is encouraged to
ensure that at least 25% of Meals offered on the menu meet the nutritionial staridards set
. forth in San Frane1sco Administrative Code Section 4.9-1(¢), as may be amended »

f All-gender To1let Faclhttes To reﬂect changes in the San Francisco
Administrative Code, effective as of the Amendment Effective Date the following provision
shall be added to the Lease as Section 32.12: ,

“32.12 All-Gender Toilet Facilities, Ifapplicable, Tenant shall comply with San
Francisco Administrative Code Section 4.1-3 requiring at least one all-gender toilet
facility on each floor of any building on City-owned land, including the Premises, where
~ extensive rérovations are made. An “all-gender toilet faclhtjf * means a toilet that is not
restricted to use by persons of a specific sex or gender identity by means of signage,

. design, or the installation of fixtures, and “extensive renovations” means any renovation
where the construction cost exceeds 50% of the cost of providing the toilet facilities
required by this section. If Tenant has any question about apphcablhty or compliance,
Tenant should contact the Director of Property for guidance.”

11.  Consent of Guarasitor. Concurrently with Tenant’s execution of this Amendment,

Guarantor shall execifte and deliver:to the City an acknowledgment of and consent to this

Amigfidment, confirming that the Guaranty Agreement shall apply to Tenant's obligations under
_this Lease as amended by this Amendment.

12. ' No Joint Venture. This Amendment or any act1v1ty by the City hereunder does not
create a partnership or joint venture between the City and Tenant relating to the Lease or
otherwise. This Amendment does not constitute authorization or approval by the City of any
: actlvny conducted by. Fenant, and the City shall in no way be respons1b1e for the acts or
. omlsslons of Tenant on' the Premises of otherw1se C :

13.- Attorneys Fees. In the event a dispute arises concerning this Amendment, the party not -
prevailing in such dispute shall pay any and all costs and expenses incurred by the other party in
enforeing or estabhshmg its rights hereunder, including, without limitation, court costs and
redSonable attomeys' fees. For purposes of ﬂns Anendment, reasonable fees of attorneys of
City's Office of the City Attorney shall be based on the fees regulaﬂy charged by private
attorneys with the equivalént number of years of experience in the sub]ect matter area of the law
for which the City Attorney's services were rendered who practice in the City of San Francisco in
law firins with approximately the same number of attomeys as employed by the Ofﬁce of the
City Attorney.

14, References No reference to this Amendment is necessary in any instrument or .
document at any time referring to the Lease, Any future reference to the Lease shall be deemed
a reference to such document as amended hereby. .

15.  Applicable Law. This Amendment shall be governed by, constrﬁed and enforeed in
accordance with the laws of the State of California.

16.  Further Instruments. The parties hereto agree to execute such further instruments and
to take such further actions as may be reasonably required to carry out the intent of this
Amendment.

17.  Miscellaneous. Except as expressly modified herein, the terms, covenants and
conditions of the Lease shall remiain unmodified and in full force and effect. The Lease as
amended by this Amendment constitutes the entire agreement of the parties concerning the
subject matter hereof, and supersedes and cancels any and all previous negotiations, agreements,
or understandings, if any, regarding the matters contamed herein. The execution of this
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- Amendment shall not constitute a Walx}er of relinquishment of any rights that City may have

relating to the Lease. Tenant and City hereby ratify and confirm all of the prowswns of the
Lease as amended by this Amendment.

In witness whereof; the parhes hereto have executed thls Amendment as of the date
written above.

e TENANT _BGCAMANAGEMENT,LLC,
’ a Delaware limited habﬂl‘ry company -

By. Another Planet Entertamment, LLC,
* aDelaware limited liability company

eyt

AUTHOHIZED SIGNATUI

Its:

Name: Steve Welkom
Title: co0

LANDLORD: CITY AND COUNTY OF SAN FRANCISCO,

a municipal corporation
By: .
JOHN UPDIKE
Director of Property
" APPROVED AS TO FORM FOR CITY: o
_ DENNIS J. HERRERA, City Attorney
By: /> M\ "
- Charlgs B. Stifvan
Deputyf City Attorney
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CITY AND COUNTY OF SAN FRANCISCO
*  GAVIN NEWSOM, MAYCOR

LEASE |
T ' E . between the

~ CITY AND COUNTY OF SAN FRANCISCO, . )
.- a municipal corporation, acting by and th_r_ough the City Administrator:

e '-tya_’ L
and .

BGCA MANAGEMENT, LLC, -
a Delaware limited liability company

“Tenant”

Dated as of March 10, 2010
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LEASE

THIS LEASE (“Lease”), dated for reference purposes as of March 10, 2010, is by and
between the CITY AND COUNTY OF SAN FRANCISCO, a municipal -corporation (“Clty”),
operating by and through the Clty Administrator (“Administrator”), and BGCA
MANAGEMENT, LLC, a Delaware limited liability company (“Tenant™).

‘THIS LEASE IS MADE WITH REFERENCE TO THE FOLLOWING FACTS AND
CIRCUMSTANCES:

By a Request for Proposals (“RFP”), dated February 22,2006, the Administrator
requested proposals for the rehabilitation, use, and operation of the historic Bill Graham Civic
Auditorium owned by City and located at 99 Grove Street in San Francisco, Ca]jfomia

As stated in the RFP, City established the following general goals, reiatxve to the
rehabilitation and use of the Building: (i) rehabilitate the Building to create a vibrant and active
venue for concerts and special events; (ii) rehabilitation, maintenance and operation should occur |
at no cost to City; (iii) optimize the public use and enjoyment of the Building, including retention
of certain City uses during the course of each year; and (iv) create opportunities to hire local and
economically disadvantaged persons during project activities.” In releasing the RFP, City sought
a tenant that could maximize revenues while providing an affordable, hxgh quahty concert
experience for educational, community and cultural events.

Proposals were received and evaluated, and the City Administrator selected Tenant as the
' party with whom City would enter into exclusive negotiations per the terms of the RFP. Tenant
demonstrated that it has the ability to bring significant specialized knowledge, expertise and -
- experience to the management and operation of the Building and to construct necessary
improvements and promote a broad range of cultural, musical, and other-events at the Building.

Accordingly, the parties entered- into an exeluswe negotiations agreement (“ENA”) dated as of
December 6, 2006.

‘During the ENA tenn, Tenant mvestlgated the Building and performed such due
diligence regarding the Building and its suitability for tlie purposes contemplated by this Lease

as determined necessary by Tenant. Tenant also reﬁned its proposai for merovements to be
made to the Building. -

In a Certificate of Determmatmn dated April 7, 2008, the C1ty 8 Plannmg Department

determined that this Lease is categorically exempt from environmental review under CEQA State
G‘uldelmes Section 15301(a), or Class 1.

City and Tenant now desire to enter-into this Lease, npon all of the terms and conditions
hereof. : '

ACCORDINGLY, for good and valuable cons1derat1on, the receipt and adequacy of
which are hereby acknowledged City and: Tenant agree as follows: .

BASIC LEASE INFORMATION

_ The following is a summary of basic lease information (the “Basic Lease Information™).
Each item below shall be deemed to incorporate all of the terms in this Lease pertaining to such
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K item. In the event of any conflict between the mformatxon in thls Section. and any more specific
provision of this Lease the more specific provision shall control.

Lease Reference Date:

City:

Tenant:

"Premise‘s (Section 1.2}:

Term (Section 1.3):

Construction Period
(Section 9.4)

Brown/Bill Grbam/FINAL Lease 6-25-1

31 y -, 2010

CITY AND COUNTY OF SAN FRANCISCO, a municipal

_corporation, acting by and through the City Administrator

BGCA MANAGEMENT, LLC,

"+ aDelaware limited liability company

The building known as “The Bill Graham Civic Auditorium”
located on property bordgred by Grove, Hayes, Polk and

Larkin Streets in San Francisco, California (Block 0812,

Lot 001), as more particularly shown in Exhibit A, not including
Brooks Hall, and subject to Section 1.2-with respect to

"Room 202.

Commencement Date: Effective Date of Lease

Rent Commencement Date: Nméty—oné ©1n déys after the
Commencement Date, subject to abatement during the Rent
Abatement Penod as described in Section 2.2.

Expn:atlon Date: December 31, 2030

" Tenant shall have two (2) options to extend the Term each for

an addmonal five (5) year period, as set forth in Section 1.3.

Construction of the Imt1a1 Improvements shall occur in three (3)
separate phases referred to as “Phase 17, “Phase 2” and “Phase
3” (each a “Phase”). Each Phase will begin upon-Tenant’s
Notification to City that tenant is ready to start construction of

that Phase, prox'zided that Phase 1 must begin on or before the

date that is 16 months after the Commencement Date, Phase 2
must begin on or before the date that is 24 months after the
Commencement Date, and Phase 3 must begin on or before the
date that is 36 months after the Commencement Date. The start
of the Construction Period for each Phase shall be referred to the
“Phase 1 Commencement Date”, the “Phase 2 ‘

‘Commencement Date”, and the “Phase 3 Commencement'
Date”, as applicable. The improvements to be constructed

dunng each of Phasel, Phase 2 and Phase 3 shall sometimes be
referred to as the “Phase 1 Improvements”, “Phase 2 :
Improvements” and “Phase 3 Improvements” respectively.

" The Phase 1 construction will begin on the Phase 1

Commencement Date and continue through the Substantial

Completion of the Phase 1 Improveménts-(the “Phase 1

2.
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Base Rent (Section 2.2):

Rent Adjustment Dates

(Section 2.2):

Participation Rent
(Section 2.3: -

’ Parking Revenue '
(Section 2.4):

Brown/Bill Grahan/FINAL Lease 6-25-1

Construction Period”). -

The Phase 2 construction wﬂl begin on the Phase 2
Cominencement Date and continue through the Substantial

.. Completion of the Phase 2 Improvements (the “Phase 2

Construction Permd”)

The Phase 3 construction will begin on the Phase 3
Commencement Date and continue through the Substantial
Completion of the Phase 3 Improvements (the “Phase 3
Construction Period”),.

Any reference in this Lease to the “Constmction Period” shall

- include the Phase 1 Construction Period, the Phase 2 -

Construction Period, or the Phase 3 Construction Period, as
applicable. The Construction Period shall not include intervals
between Substantial Completion of one Phase and the,
commencement of construction with respect to the subsequent
Phase provided that during such period all necessary approvals
of the City and other governmental agencies have been obtained
to allow for use of the Premises by Tenant (each a
“Constructmn Interval”)

Construction Penod Rent: $0 for up toa cumulatlve maxnnum
of twelve (12) months

Initial Annual Base Rent: $100 000

' Initial Base Year monthly payments $8, 333 33

With potential credits against Base Rent for utilities as set forth
in Section 12.1

Annual Increase in Base Rent: 2.5% increase each Lease Year
commencing at the start of Lease Year 2 (subject to proration
pursuant to Section 2.2(b)) and each anniversary thereafter.

As set forth in Séction 2.3

With potential credits against Participation Rent for the Initial
Improvements as set forth in Section 9,7 and for utilities as set

forth in Section 12.1 '

As set forth in Section 2.4
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Use (Section 3):

Initial Improvements
(Section 9.1): '
 Utilities and Services
(Section 12.1):

Securify Deposit (Section -

16):

Notice Address of City -
(Section 28.1): '

and to:

and to:

-Key Contact for City:

Telephone No.:. - ‘

Alternate Contact for City:

~Telephcne No.:

Brown/Bill Graham/FINAL Lease §-25-1

" Director of Property

For the purpose of presenting music concerts, theatrical events,
cultural and entertainment performances, consumer events, trade:
shows, spectator sports, area and corporate meetings, social
functions and special events, as more particularly described in
Section 3. Tenant may also add a restaurant or cafe, subject to
the parties agreement on the terms relating to such use including’
but not limited to any increased rent, as more pamcularly
descrlbed in Section 3).

- As generally and described in Exhibit B, subject to further

modification as agreed to by the Cxty Admlmstrator

Tenant shall pay for a]l utilities and services in connection with
Tenant's use and opération of the Building,

Fifty Thousand Dollars ($50,000)

City and County of San Francisco
City Administrator

City Hall, Rm. 362 .

1 Dr, Carlton B, Goodlett Dr.

San Francisco;, California 94102-4682 -
Attn: City Administrator

Fax No.: (415) 554-4849

Real Estate Division - -
25 Van Ness Avenue, Suite 400
San Francisco, California 94102

- Attn: Director of Property

Fax No.: (415) 552-9216

* Office of the City Attorney

City Hall, Room 234 .
1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102-4682

" Attn: RE/Finance-

Deputy City Attorney -
FaxNo.: (415) 554—1‘1755. _

(415) 554-9875

Assistant Director of Property

(415)554-9860
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‘c/o Another Planet Entertéinﬁknt, LLC '
di‘ﬁess for Tenant (Section . ¢15 Bourth Street, Suite C
' Berkeley, California 94710
Attn; GreggW Perloff, CEO :

Key Contact for Tenant: Gregg W. Perloff
Telephone No.: . - (415) 864-0815
Alternate Contact for Tenant: Steve Welkom

 TelephoneNo.: . - | (415)864-0815

. Section 7 A PREMISES‘ TERM
1.1 Deﬁmtlons

Al initially capltahzed terms used herein are either defined in Section 34 [Deﬁmtlon of
Certain Terms], or have the meanings given to them when first defined.

' 1.2 Premmises.

(2) - Leasc of Premises; Description. For thc Rent and subject to the terms and
conditions of this Lease, City hereby leases to Tenant, and Tenant hereby leases from City, the
Premises. All improvements now and hereafter located on the Premises shall be included as part
of the Premises. The tangible personal property listed on Exhibit A shall be included as-a
portion of the Premises and available to Tenant in connection with use of the Premises. -City .
reserves and shall have the exclusive right to use Room 202 for general office purposes, subject .

to the reasonable rules and regulations adopted by Tenant. City shall also have the right to
access the Premises from time to time for City's use of Brooks Hall upon not less than one
‘business day's prior written notice, provided City shall do so in a manner that minimizes
disruption to Tenant's use of the Premises. The City's right to use Room 202 and access to
Brooks Hall through the Premises. shall be subject to Tenant's reasonable safety and security .

measures and shall be pcrsonal to the City and its Agents and may not be assigned or otherwise
transferred.

®) C1ty Days

® Notw1thstandmg anythmg to the contrary in this Lease, C1ty shall
have the right to use the Premises for civic events and other City purposes up to fifty (50) days
per Lease Year, for events approved by the City Administrator (or his or her des1gnce) in
accordance with the procedures described on Exhibit C (the “City Days”), or such other days or -
events as may be agreed upon by Tenant (in its sole dlscretmn) and City; provided, however,
" City shall not (i) use or occupy the Premises for more than four (4) weekend days or nights (i.e.,
Friday or Saturday) per Lease Year unless approved by Tenant, in its sole discretion or (ii) sell
tickets or charge admission to any event, family show or other entertainment event held at the
Premises unless approved by Tenant in its sole discretion and the proceeds from the sale of any
such tickets or admission charges shall be employed solely to offset costs of the event except that
City or a nonprofit or government organization, subject to Tenant’s prior written approval in
Tenant’s sole discretion, may sell tickets or charge admissions to certain fundraisers or events

5
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benefiting such organjzations. Notwithstanding the immediately preceding sentence, with
respect to fund raising events for the SF.Symphony, the SF Opera, the SF Ballet, and the SF
‘Museums, the consent of Tenant with respect to the sale of tickets by the City shall not be
unreasonably withheld, conditioned or delayed. City Days shall include any days needed for
setting up or tearing down in addition to the day of each event, as requested by City and booked
on the Master Calendar as described in subparagraph (ii) bel_ow All tickets for all such events
shall be sold solely through the box office located: at the Premises or through the ticket service
employed with respect to the Premises. With respect to partial Lease Years, the maximum
number of City Days and the limit on the number of weekend days or nights shall be prorated
based on the portion of the Lease Year for which the Term is in effect. With regard to City's use
of the Premises on City Days, there shall be no Rent abatement and City shall not be required to
* pay Tenant for the use of the Premises; however, City shall pay or cause to be paid to Tenant or
directly to the provider, as applicable, the actual costs or fees without markup to Tenant for all
costs and expenses relating to use of the Premises on the City Day, including, without hmztatlon
the cost of all ushers, cleaning, secutity, ticket takers, and catering employees and stagehands, if
and to the extent used by City or otherwise required undér any labor agreement relating to the

- Premises, all utilities, and all services and property or equipment rentals, if any, requested by
City, and any additional costs or services requested by City at prices or fees agreed upon by the
parties in advance. Tenant shall notify City in advance of costs of a type not previously charged

to City for prior events and not otherwise enumerated herein. Fifty percent (50%) of the -
aggregate costs and expenses relating to the use of the Premises on each City Day as reasonably -
-estimated by City and Tenant shall be paid to Tenant upon execution of the City Day Contract

(as defined below) and the balance shall be paid to Tenant at least five (5) business days prior to
the occurrence of the event. In the event that the actual total costs for any such event is greater

than or less than the éstimated amount following the determination by Tenant of the total costs. . L

and expenses for an event, Tenant shall notify City of the amount of such actual costs and any
excess payment made.to Tenant for costs, shall be promptly paid to City or as C1ty dlrects and
any underpayment shall be promptly paid to Tenant.

(u) Tenant agrees to maintain a master caléndar for all events booked
at the Prcrmses, mcludmg the estimated size of the event, the area of the Premises to be used, and
whether the event is a Non-Ticketed Event but excluding the identity of the artists or performers -
(the “Master Calendar”), and shall make the Master Calendar available to C1ty upon request.
Tenant shall also provide to City access to or a copy of the Master Calendar, of an update of
items added to the Master Calendar, in a format agreed to by the parties, on a monthly basis. The
parties agree to meet and confer at appropriate times in order to coordinate Tepant's and City's
bookings and events. Each party may book eévents on dates that have not been previously
reserved on the Master Calendar, subject to the limitations in this Section 1.2(b). With respect to
each event to occur on a City Day a contract (“City Day Contract”) shall be entered into by
City, or other applicable entity or organization, and Tenant in a form reasonably acceptable to all
parties. City or Tenant may request alterations to the Master Calendar in order to accommodate
specxfic bookings, acts of events, and the part1es agree to cooperate and act in good faith to -
revise event dates if and to the extent possible without loss or cost to either party; provided, in no
event shall either party be required to change an event date once it has been confirmed on the
Master Calendar. "Without limiting the foregoing, once City has booked a City Day, Tenant
agrees to niot book events on City Days without City's prior written approval, and once Tenant
has booked an event, the dates booked by Tenant on the Master Calendar shall not be available to
6
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City for City Days. - If either party decides that it will not use the Premises on a particular day
being held for it in the Master Calendar, it will promptly notify the other party of such fact in
writing and revise the Master Calendar accordingly, and either party shall thereafter be free to-
book events on such day. City shall make good faith efforts to keep Tenant informed of City's
proposed uses on City Days and any cancellations of events to be held on City Days. City
further agrees to use commercially reasonable efforts to move events on City Days to other
facilities, whether or not City facilities, if such facilities are appropriate and available, do not
result in increased costs to City, and Tenant requests the right to book another event at the
Premises on such City Day. Tenant, at it$ election, shall be entitled to reunburse the Clty for any
increased cost attributable to moving events to alternative facilities.

(c) Permitted Title Exceptlons The interests granted by City to Tenant
hereunder are subject to any and all existing title exceptions of record, together with any
exceptions that Tenant either knew of or reasonably should have known as a result of its due
diligence prior to entering into this Lease. City, however, shall deliver possession of the

Premises to Tenant free of any tenancies or occupants except as specifically set forth in
"Section 1.2(a).

(d) - - Land and Subsmface Right Nothing in this Lease gives Tenant aﬁy right
. to any of the land under or surrounding the Building, including but not limited to any mineral,
oil, gas, water, or other rights relative to the land.

& “AS-IS WITH ALL; FAULTS”. TENANT AGREES THAT THE
PREMISES HAVE BEEN DELIVERED BY CITY AND ACCEPTED BY TENANT IN ITS
“AS IS WITH ALL FAULTS” CONDITION. TENANT SPECIFICALLY ACKNOWLEDGES
AND AGREES THAT-NEITHER CITY NOR ANY OF ITS OFFICERS OR AGENTS HAS
MADE, AND THERE IS HEREBY DISCLAIMED TO THE FULLEST EXTENT, ANY
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, OF ANY KIND, WITH -
RESPECT TO THE.CONDITION OF THE PREMISES, THE SUITABILITY OR FITNESS OF
THE PREMISES OR APPURTENANCES TO THE PREMISES FOR THE DEVELOPMENT,
USE OR OPERATION OF THE PREMISES AS CONTEMPLATED BY THIS LEASE, ANY
COMPLIANCE WITH LAWS OR LAND USE OR ZONING REGULATIONS, ANY |
MATTER AFFECTING THE USE, VALUE, OCCUPANCY OR ENJOYMENT OF THE

PROPERTY, OR ANY OTHER MATTER WHATSOEVER PERTAINING TO THE
PREMISES

® Release. As part of its agreement to accept the Premises in ifs “As Is With
All Faults” condition set forth above, effective upon the Commencement Date; Tenant,.on behalf
of itself and its successors and assigns, shall be deemed to waive any right to recover from, and
forever release, acquit and discharge, City and its Agents of and from any and all 'Lo_sses,.
whether direct or indirect, known or unknown, foreseen or unforeseen, that Tenant may now
" have or that may atise on account of or in any way be connected with (i) the physical,
geotechrical or environmental condition of the Premises ‘as of the Commencement Date,
including, without limitation, any Hazardous Materials in, on, under, above or about the
Premises, and (ii) the Premises’ compliance as of the Commencement Date with any Laws
applicable to the Premises, including without limitation, Hazardous Materials Laws. In .
connection with the foregoing release, Tenant acknowledges that it is familiar with Section 1542
of the California Civil Code, which provides as follows:

7
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A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN TO HIM OR HER MUST HAVE MATERIALLY .
AFFECTED THE SETTLEMENT WITH THE DEBTOR.

: Tenant agrees that the release contemplated by this Section includes unknown claims for
Losses pertaining to the subject matter of this release. Accotdingly, Tenant hereby waives the,
benefits of Civil Code Section 1542, or.under any other statute or common law principle of

- similar effect, in connection with the releases contained in this Section. Notwithstanding

- anything to the contrary. in this Lease, the foregoing release shall survive any termination of this
Lease. Notwithstanding the foregoing, City shall not be released under this Section 1.2(f) with

- respect to its perfonnance of its obhganons spec1f1ca11y set forth in the Lease.

Imt1als

.13 Term; Extension Options.

(a) Term of Lease. The Term of this Lease shall commence on the Effective

" Date (the “Commencement Date”). The Rent Commencement Date shall be the date that is

91 days after the Commencement Date, subject to rent abatement during the Rent Abatement

Period as set forth in Section 2.2. The Lease shall expire on the Expiration Date as defined in the -
* Basic Lease Information, unless sooner terminated in accordance with the terms of this Lease or

unless extendéd by an Extension Option. City shall deliver the Premises to Tenant on the - ..

Commencement Date in their then existing as is condition as provided above, with no obligation
- of City to make any improvements, repairs or alterations ifi connection with such delivery.

: o) - Extension Options. City grants to Tenant two (2) options to extend the .

Term of this Lease (the “Extension Optmns”), each for an additional five (5) years (an

“Extended Term”) upon the following terms and conditions. Tenant may exercise an Extension

Option at any time during the Term but if it determines to do so it must give written notice to.

City thereof (the “Exercise Notice”) not less than one hundred eighty-(180) days prior to the

then-applicable Expiration Date. If any Event of Default by Tenant is outstanding hereunder

either at the time of Tenant’s delivery of an Exercise Notice or at any time pnor to the first day

- of an Extension Term (or if any event shall have occurred which with the giving of notice or.the
passage of time or both would constitute such an Event of Default), then City may elect by notice
to Tenant to reject Tenant’s exercise of the Extension Option, whereupon the Extension Option
shall be null and void unless Tenant subsequently ctires the Event of Default within the time
period pexmitted under this Lease for cure of the breach at issue. If Tenant fails to exercise an
Extension Option or fails to satisfy the conditions precedent to the exercise of the Extension

- Option as set forth below, then there will be no Extended Tefm. Furthermore, if Tenant fails to
excrcme the first Extension Option, then the second Extension Option shall be null and void.

- (c) Conditions Precedent to Exercise of thlon. In addition to the lack of any
defaults as set forth above, the following conditions precedent must be satisfied, unless waived
by the City Admuustrator in writing, in order for the exercise of an Extension Option to become

. effective: .
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@) With respect to the first Extensmn Option, Tenant shall have
booked an average of not less than forty (40) Qualified Events per Lease Year during the period
beginning Lease Year 10 and continuing through and including Lease Year 19;

‘ (i)  (With respect to the second Extension Option, Tenant shall have -
booked an average of not less than forty-five (45) Qualified Events per Lease Year during the
period beginning Lease Year 20 and continuing through and including Lease Year '24" and -

- (iif)  With respect to both Extension Options, City shall have
deterrmned in its reasonablé discretion, that no capital repairs (for which City would be
responsible under the Lease to pay) costing in excess of Three Million Six Hundred Thousand
Dollars ($3,600,000) ate required or likely fo be required to the Building during the Extended
Term, or, alternatively, the parties have agreed upon a cost sharing allocation for any such
repairs (which cost sharing agreement, if any, shall be reflected in an amendment to this Lease).
If the parties are negotiating for such a lease amendment, the Lease shall continue during the

period of such negotiations; provided, either party may terminate the negot1at10ns in Whlch case
this Lease shall expire on the then Expiration Date.

@ Determmatmn of Rent For the Extended Term. Upon Clty 5 acceptance of
Tenant's Exercise Notice, the parties agree to meet and confer in good faith for a period of thirty
(30) days, and such additional time as may be mutually agreed upon by the parties (the
“Negotiation Period”).to seek agreement on the fair market value Base Rent and Participation
Rent for the applicable Extension Term and any cost sharing arrangement with respect to capital
repairs pursuant to Section 1.3 (c)(iii) above, if applicable. Tenant agrees to produce -
nonconfidential information regarding its costs-and revenues relative to the Premises during the
Initial Term, certified by Tenant as true and correct and not misleading in any material respect, in
conmnection with such negotiations. If the parties reach agreement, then the Exténsion Term shall
be on all of the terms, covenants and conditions of this Lease; except that Base Rent and
Participation Rent shall be adjusted as set forth in the parties agreement. The parties
acknowledge that any utility cost sharing, as set forth in Section 12.1 below shall be taken into
account in determining fair market value, and the cost-sharing amount may be adjusted or -
eliminated as part of the Base Rent and Participation Rent adjustment, If the parties are unable
to reach agreement on the Base Rent and Participation Rent during the Negotiation Period (but
do reach agreement on cost sharing, if any, regarding capital repairs pursuant to-Section 1.3
(c)(m) above, if applicable), then the Base Rent and Part1c1pat1on Rent shall be the prevailing
market rate (the “Market Rate™) for comparable venues in'the San Francisco Bay Area, taking
into consideration industry standards in California, determined by arbitration as follows:

(A)  City and Tenant shall each appoint one appraiser; upon selecting
its appraiser, each party shall promptly notify the other party in writing of the name of the '
appraiser selected. Each such appraiser shall be competent, licensed, qualified by training and
experience in the City and County of San Francisco, and shall be a member in good standing of
the Appraisal Institute and designated as a MAJ, or, if the Appraisal Institute no longer exists,
shall hold the senior professional designation awarded by the most prominent organization of

_appraisal professmnals then awarding such professional demgnaﬁons without limiting the
foregomg, each appraiser shall have at least ten (10) years experience valuing commercial real
estate in the City and County of San Francisco.
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(B)  Each appraiser will make an independent determination of the
‘Market Rate. The appraisers may share and have access to objective information in preparing
their appraisals, but they will mdependently analyze the information in their determination of the
Market Rate. Neither of the appraisers shall have access to the appraisal of the other (except for
' the sharing of objective information contained in‘such appraisals) until both of the appraisals are
submitted in accordance with the provisions of this Section. Neither party shall communicate
" with the appraiser appointed by the other party regarding the instructions contained in this
" Section before the appraisers complete their appraisals. If either appraiser has questlons
regarding the instructions in this Section or the interpretation of the Lease, such appraiser shall .
use his or her own professional judgment and shall make-clear all assumptions upon which his or
her professional conclusions are based, including any supplemental instructions or interpretative
guidance received from the party appeinting such appraiser. There shall not be any arbitration or
adjudlcatlon of the instructions to the appraisers contzined in this Section. Each appraiser shall
complete, sign and submit its written appraisal setting forth the Market Rate to the parties within
thirty (30) days after the appointment of the last of such appraisers. If the higher appraised .
Market Rate is niot more than one hundred ten percent (110%) of the lower appraised Market
, Rate then the Market Rate shall be the average of such two Market Rate figures.

© ¥ the higher appralsed Market Rate is more than one hundred ten
percent (110%) of the lower appraised Market Rate, then the first two appraisers shall agree upon

and appoint an mdependent third appraiser within fifteen (15) days after both of the first two (2)
appraisals have been submitted to the parties. The third appralser shall have the minimum '

. quahﬁcanons set forth above.- If for any reason the two appraisers do not appoint such third
appraiser within such fifteen (15)-day period, then eiftier party may apply to the American
Arbifration Association (AAA) in San Francisco, or if AAA does not then exist to any, similar
provider of professional commercial arbitration services, for appomtment for anh independent
third appraiser meeting the foregoing quahﬁcatlons

(D) Such third appraiser shall con81der the appra1sals submitted by the
first two appraisers as well as any other relevant written evidence which the third appra1ser may
request of either or both of the first two appraisers. If either of the first two appraisers shall
submit any such evidence to such third appraiser, it shail do so only at the request of the third
-appraiser and shall deliver a complete and accurate copy to the other party and the appraiser such
party selected, at the same time it submits the same to the third appraiser. Neither party, and
neither of the appraisers they appoint, shall conduct any ex parte commumications with the third
.appraiser regarding the subject matter of the appraisal. Within thirty (30) days after his or her
appointment, the third appraiser shall select the appraised Market Rate determined by one or the
other of the first two (2) appraisers that is the closer, in the opinion of the third appraiser, to the
_actual Market Rate. The determination of the third appraiser shall be limited solely to the issue
.of deciding which of the appraisals of the two appraisers is closest to the actual Market Rate.
The third appraiser shall have no right to propose 2 middle ground or to modlfy either of the two
appralsals, or any provision of this Lease.

(E) Except as provided in California Code of Civil Procedure Sectlon
1286 2 (as the same may be amended from time to time), the determination of the Market Rate .
by the accepted appraisal shall be conclusive, final and binding on the parties. Neither of the
first two (2) appraisers nor the tthd appraiser shall have any power to modify any of the
10 . ‘
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" provisions of this Lease and must base their decision on the definitions, standards, assumptions,

' instructions and other provisions contained in this Lease. Subject to the provisions of this
Section, the parties will coopetate to provide all appropriate information to the appraisers and the
_ third appraiser. ‘The appraisers (but not the third appraiser) can utilize the services of special

experts, including experts to determine such things as property condition, market rates, leasing
commissions, renovation costs and similar matters. The appraisers and the third appraiser will
each produce their determination in writing, supported by the reasons for the determination,

® anh party shall bear the fees, costs and expenses of the appralser
"it selects under Section 1.3(d)(A) and of any experts and consultants used by that appraiser. The
. fees, costs and expenses of the third apprmser shall be shared equally by City and Tenant. Each
party waives any claims against the appraiser appointed by the other party, and against the thixd -

appraiser, for negligence, malpractice or similar cla]ms in the performance of the appraisals or
arbifration contemplated by this Section.

(G) I, either by agreement of the parties or by the arbitration

- procedure provided herein, the Market Rate is not finally detexmined by the commencement of

. the Extension Term, then Tenant shall pay the Market Rate determined by City until such time as
the Market Rate is finally determined by agreement of the parties or by the appraisal procedure

. set forth above, at which time City shall refund any excess amount to Tenant or Tenant shall pay
any shortage to City, as the case may be. No-such-delay in the determination of Market Rate

shall be deemed to constitute a waiver by either pafcy of the adjustment of Market Rate as
prov1ded in this Section, ‘

. (e) Tenant Right to Reject’ Extension Option. Notw1thstandmg anythmg to

* the contrary set forth above, if the Market Rate is determined by arbitration and if Tenaunt does
not, in its sole discretion, approve the Market Rate established by such arbitration, Tenant may
rescind its exercise of the Extension Option by giving City written notice of such election to
rescind within fifteen (15) days after receipt of the determination, If Tenant rescinds its exercise
of the Extension Option, then (i) the Lease shall terminate on the later of (A) the date that is
ninety (90) days following Tenant's rescission notice and (B) the date the Lease would have -
otherwise terminated absent Tenant's exercise of the Extension Option, (ii) Tenant skall pay all
costs and expenses of all of the appraisals, and (iii) Tenant shall Indemnify City against all ~

Claims relating to any events booked by Tenant for the Premises, if any, from and after the Lease
explratlon -

3] City Early Termination Right. City shall have the right to terminatc this
Lease effective on the last day of Lease Year 10, if Tenant fails to hold at the Premises an
average of forty (40) or more Qualified Events per Lease Year during the period from the start of
Lease Year 6 to the end of Lease Year 9 (the “Performance Period”). Within thirty (30) days °
following the end of each Lease Year during the Performance Period, Tenant shall certify to City
the number of Qualified Bvents held during the preceding Lease Year (or if not previously
certified, then for any other previous Lease Year during the Term), Within thirty (30) days :
following the end of the Performance Period, Tenant shall certify to City the number of Qualified
Events held at the Premises during the Performance Period and shall provide to City, upon
request, reasonable backup evidence in support of such certification, City shall exercise such
termination right, if at all, by written notice to Tenant delivered within sixty (60) days following. .

11.
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City's receipt of Tenant's certification of the number of Qualified Events held during the
Performance Period together with the requested backup information. Upon any such .
“termination, this Lease shall terminate without cost or liability to City on the last day of Lease
Year 10, and Tenant shall vacate and suncender the Premises in the condmon requlred under this
‘Lease, ~

(& Tenant Early Termination Right/Competing Venue, Tenant shall have the
right to terminate this Lease if City operates, loans funds to, or otherwise provides material
economic incentives such as tax rebates or waivers (which incentives are not generally provided .
to all similarly situated operators) to, a Competing Venue or if City, acting in its proprietary
capacity as a landlord, leases property owned by City to a private entity for the purpose of
constructing a Compctmg Venue (the foregoing shall collectively be referred to-as “City
Finances”) as set forth in this subsection. For purposes of this Lease, a “Competing Venue” .
shall mean an arena or concert hall seating between 3,000 and 12,000 spectators; that is built.for
. the purpose of holding music concerts and similar live events (including arenas built and used
pnmanly for the exhibition of sports or sporting events but that are also used for concerts and
music events). If City Finznces a Competmg Venue., then Tenant shall have the right terminate
this Lease at any time commencing on the date that is six (6) months following the date of the
first event held at the Competing Venue and continuing thereafter for a period of two (2) years
by dehvenng to City a written notice of termination, provided, (i) Tenant must provide to City
evidence that its ticket sales, gross revenues or net profits at the Premises have decreased by
more than ten percent (10%) during the six (6) month period preceding Tenant's delivery of the
termination notice, as compared to the same six (6) month period for the previous calendar year,
despite Tenant's similar marketing and promotional efforts during the comparison periods, and
(if) unless the City Administrator agrees to an earlier termination date, then the termihation shall o
occur 1o sooner than the date that is six (6) months following Tenant's delivery of the
termination notice. Upon Tehant's valid exercise of this termination right, this Lease shall
terminate without cost or liability to Tenant or City on the date that is six (6) months following
Tenant's delivery of the termination notice, or such earlier or later date as may be agreed upon by
the parties, and Tenant shall vacate and surrender the Premises in the condition required under
this Lease

(h) enant Year 10 Termination Right. ‘Tenant shall have the nght to
terminate this Lease effective on the last day of Lease Year 10 if Tenant cannot profitably

operate its business at the Premises despite its good faith efforts to do so. Tenant may effectuate
such termination by provxdmg City with written notice of termination at least one hundred eighty
(180) days prior to the end of Lease Year 10, to gethﬁr with a certified statement of its operating

" losses at the Premises during the Lease term. Upon Tenant's valid exercise of this termination
tight, this Lease shall terminate without cost or liability to Tenant or City at the énd of Lease
Year 10, or such earlier or later date as may be agreed upon by the parties, and Tenant shall
vacate and surrender the Premises in the condition required under this Lease; provided, however,
City shall have no responsibility for any events booked by-Tenant and Tenant shall Indemnify
City-for and against any and all Claims relating to events booked ot alleged to have been booked
by Tenant or its Agents from and after the termination;date.

12
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Section 2 RENT

2.1 Tenant’s Covenant to Pay Rent.

During the Term of this Lease, Tenant shall pay Rent for the Premises to City at the times
- and in the manner provided in this Section 2 [Rent]. For purposes of this Lease, Rent includes
all unpaid sums that are payable as Rent, but that are unpaid when earned and/or accrue for
payment at a later time in accordance with the provisions of this Lease. '

.2.2 Base Rent.

(a) . Base Rent. There shaH be no Base Rent during the first 90 days after the
' Conuncncement Date Starting on the 91st day after the Commencement Date (the “Rent
Commencement Date”) and for the remainder of the Term, Tenant shall pay to City, as Base '
Rent, the annual sum of One Hundred Thousand Dollars ($100,000), subject to abatement during -
‘the Rent Abatement Period as set forth below and to adjustment in accordance with the
‘Section 2.2(b) [Adjustment to Base Rent During the Initial Term] below. For the Construction
Period, there shall be no Base Rent due or owing by Tenant for so long as Tenant continues to
work on and complete the Initial Improvements as required by this Lease (the “Rent Abatement
Period™), provided that in no event shall the Rent Abaternent Period exceed a cumulative total of
twelve (12) months. In computing the twelve (12) month period the Construction Intervals; if
any, shall be excluded and Tenant shall be obligated to pay Base Rent during any Construction
Interval. Upon exhaustion of the 12 month Rent Abatement Period, Tenant shall pay Base Rent
during the remainder of the Construction Period. In the event that this Lease is terminated at any
time due to Tenant's failure to complete the Initial Improvements as required hereunder which.
failure is not due to a default under this Lease by City, then without limiting any of City's
remedies hereunder or other amounts payable by Tenant hereunder, Teriant shall pay to City
Base Rent in the amount of Ten Thousand Dollars ($10,000.00) per month for each mionth of the
Rent Abatement Period prior to-termination for which no Base Rent was paid by Tenant. Tenant
shall pay City Base Rent in advance, in equal monthly installments, beginning on the Rent
Commencement Date and thereafter on or before the first day of each and every calendar month
during the Term (each, a “Rent Payment Date™) except during the Rent Abaternent Period as
provided above. If the Rent Commencement Date begins on a day other than the first day of a
calendar month, or if the Lease ends on a day other than the last day of a calendar month, then
Base Rent for such fractional month shall be computed by dividing the annual Base Rent by 365
(or 366, if the year in question is a leap year), and multiplying the per-diem rental rate so -
computed by the number of days in such fractional month. An equivalent proration of Base Rent
shall be made with respect to each month during which the Rent Abatement Period commences
- and ends. The reduced Rent during the Rent Abatement Period is to assist Tenant in connection
with construction of the Initial Improvements during this period. Tenant assumes the risk that it
will not complete the Initial Improvements, or any Phase thereof, during the Rent Abatement
Period. The Base Rent shall be payable during any Construction Interval and the abatement of
the obligation to pay Base Rent shall cease at the end of the Rent Abaterrient Period, as set forth
above regardless of when each Phase of the Imt1a1 Improvements are actually completed.

®) Adjustment to Basé Rent During the Initial Term. On each Adjustment
Date, the Base Rent shall be increased for the ensuing year by two and one-half percent (2% %)
of the then Base Rent, as previously adjusted; provided, however, the increase occurring on the
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first day of Lease Year 2 shall be the product of (1) two and one—half percent (2%2%) and (1:) the -
amount of days contained in Lease Year 1 divided by 365.

23 Particip ation Rent,

Tenant agrees to pay to City, as Participation Rent: (i) fifty percent (50%) of ‘rhe Net .
Narfing Rights Revenue in excess of Five Hundred Thousand Dollars ($500,000) per Lease-Year
(subject to a CPI adjustment on each Adjustment Date); and (ii) Five Dollars ($5) (the “Ticket
Payment”) for each Qualified Ticket sold in excess of Three Hundred Thirty-Seven Thousand |~ °
(337,000) Qualified Tickets per Lease Year; provided, on each Adjustment Date, the Ticket
Payment shall be increased in accordance with CPT; and (iii) $2,500 for each corporate event and
other non-ticketed event (each such corporate or other non-ticketed event, a “Non-~Ticketed
Event”) held in the main halls of the Premises (i.e., the main auditorium or the Polk and Larkin
Rooms) for which Tenant receives revenue, provided that on each Adjustment Date such sum
shall be increased in accordance with CPI. The City's Director of Property and Tenant shall meet
and confer in good faith following the end of the ninth Lease Year in order determine the
appropriate amount of Participation Rent for Non-Ticketed Events starting in the tenth Lease
Year and for the remainder of the Initial Term, taking into account the average revenue generated
. and average experises incurred in connection with Non-Ticketed Events and the desire to
encourage the profitable continuation of Non-Tickéted Events, Any agreement between Tenant
and City's Director of Property to adjust the Participation Rent for Non-Ticketed Events shall be
memorialized in writing, which shall be incorporated into this Lease and shall not be deemed a .
Lease amendment. If they do not agree, either party shall have the right to commence the
appraisal process described in Section 1.3(d) above for the determination of the amount of
Participation Rent for Non-Ticketed Events, with such Participation Rent to be set at a dollar
. amount designed to grant to City ten percent (10%) of Tenant's profit generated from such
- Non-Ticketed Events, but in n0 event less than $2,500. Upon the completion of such process,
the amount of Partlc1pat10n Rent for Non-Ticketed Events shall be as determined by the appraisal
process.

Within ninety (90)-days following the end of each Lease Year, Tenant shall dehver to
City a statement, certified as true, correct and complete to the knowledge of the senior officer,

- member or partner of Tenant who is in the best position to know and has perforined reasonable
inquiry and diligence info such matters (“Tenant’s Certification”), setting forth Tenant's
calculation of Participation Rent for the preceding Lease Year (the “Participation Rent
Statement”), together with appropriate backup documentation, as well as the actual payment of
Participation Rent as set forth in the Participation Rent Statement. In the event this Lease
terminates for any réason during a Lease Year, Tenant shall calculate Participation Rent for the
portion of the Lease Year that occurred prior to such termination within sixty (60) days
- following the termination; provided, the threshold amount of Qualified Tickets on which
Participation Rent is based shall be reduced pro tata (based upon a 365-day Lease Year) for the
percentage of the Lease Year which has transpired as of the termination date. For example, if the
Lease is terminated one hundred twenty (120) days into the Lease Year, the Percentage Rent ‘
shall be based on the nuinber of Qualified Tickets sold in that Lease Year in‘excess of
111 ,037.50 (or, 32.9% of 337 ,000).
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2.4  Paking Revenue,

(a) As provided in the City's Charter, the City's Municipal Transportation . .
. Agency (“MTA”) manages and sets parking rates at City-owned garages, including the Civic
Center Garage. The City's Charter also provides that the Recreation and Park Department
(“RecPark™) receivés all net revenues from the Civic Center Garage. The parties understand

" and agree that Tenant's use of the Premises may result in additional revenue tdCity from .

~ increased use of the Civic Center Garage, and City has agreed to allow Tenant to receive a

portion of any such revenue during the Term (excluding the Extended Terms, if any) as set forth -
in this Section 2.4, ‘

() City, acting through the MTA or its SUCCESSOL, shaﬂ set parkma rates for
the Civic Center Garage, including a flat rate for parking in the Civic Center Garage, effective
_during evening and weekend hours specified by the MTA (the “Event Rate™). Tenant may ,
request increases to the Event Rate for specific dates, and City staff agrees to cooperate in good
faith with Tenant on processing any such requested increase; provided, however, nothing herein
shall limit the MTA's sole discretion in determining the Event Rate at the Civic Center Garage.
The Event Rate shall include applicable parking taxes charged by the City. The standard Event
. Rate as of the Effective Date is Twelve Dollars ($12), but the MTA may set different rates based
on the day of the week, the number of events being held near the Civic Center Garage, and
probable garage demand, all in keeping with the MTA''s standard practice. The MTA shall
. inform Tenant of any change in the Event Rate for a particular date as soon as reasonably
practical, but in no event later than ninety (90) days before an event date. The MTA shall have
the right to increase or decrease the Event Rate at any time; provided, however, the Event Rate
for purposes of the revenue sharing provisions of this Section 2.4 with respect to Parking
Vouchers and VIP Passes (as defined below) shall be the Event Rate as set by the MTA as of the
date that is ninety (90) days before an Event Date, and the Event Rate for purposes.of the

revenue sharing provisions of this Section 2.4 w1th respect to par]ﬂng validation shall be the
_actual Event Rate on the date of the event.

© During the Term.(but excluding the Extended Terms, if any) Tenant shall

have the right to sell parking vouchers for parking in the Civic Center Garage (the “Parking '
Vouchers”) and VIP Passes (the “VIP Passes”) to patrons attending evening events at the .
Premises at a price determined by Tenant, provided that Tenant shall not charge more than the
Event Rate for Parking Vouchers or, VIP Passess that are sold individually and not as part of a
“package. The Parking Vouchers shall be for general parking in the Civic Center Garage on the
specified night, whereas the VIP Passes shall be for parking in a reserved section of the Civic'
- Center Garage on the specified night, as determined by City, but close to the entrance to the
Premises. Tenant shall also have the right to validate parking tickets for concert ticket holders
attending a concert at the Premises during the concert event. Tenant shall have the ability to
purchase, at Tenant's sole cost, one or more electronic parking validation machines for use
- within the Premises. Tenant can validate parking tickets for free or for a nominal charge, and
‘City shall accept the validated tickets for a discount to the Event Rate charged at the Civic
Center Garage as agreed to by Tenant and MTA on the specified evening; provided the discount,
if any, will be deducted in full from the Tenant's share of parking revenues hereunder pursuant to

Section 2.4(f) below.

Gy Tenant shall collect all appliéable' paﬂging taxes on each Parking Vouchcr _
or VIP Pass sold by Tenant at the time that it sells the Parking Voucher or VIP Pass, and the -
o ‘ 15
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' garage operator shall collect all apphcablc parkmg taxes on each validated parking ticket (Wthh
shall be based on the Event Rate, not the discounted rate) at the time it collects the validated

. parking ticket. The parking taxes shall be paid by the entity collecting the tax (i.e., either Tenant
or the parking operator). The Parking Voucher or VIP Pass shall be in a form approved bythe .
MTA and the third-party garage operator (if any) in advance, shall include the event and the-date,
and shall be collected by the garage operator upon the patron's entry into or departure from the
Civic Center Garage together with the ticket form issued to the garage user on entry. The
parkmg validation shall be performed in accordance with a process approved by the MTA and
the third party garage operator (if any). The garage operator shall collect all validated parking
tickets upon a patron's departure from the Civic Center Garage, together with cash in the amount
of the Event Rate minus the agreed-upon discount for the validation. City shall provide to -
Tenant, upon request and at Tenant's sole cost, an opportunity to review an automated parking
report that shows the number. of the Parking Vouchers, VIP Passes and validated parking tickets
collected by the City's garage operator for the preceding calendar month. I a concert attendee -
does not depart from the Civic Center garage that night but leaves his or hér vehicle over orie or
more nights, the Parking Voucher, VIP Pass or parking validation will be invalidated and the
event attendee will be required to pay the then—emstmg rafes upon dep arture consistent with other
users of the C1v1c Center Garage.

_ (&) ~ Tenant shall, as soon as possible following the schedulmg of an evening

" event, notify the person(s) designated by the MTA (the ‘Parking Official”), of Tenant's estimate
.of the number of Parking Vouchers and VIP Passes that it expects to sell for each event date, as

~ well as the estimated number of concert attendees and parkers. Depending on the existence and
number of other known events in the Civic Center area on a date, City shall have the right to
limit the number of Parking Vouchers and VIP Passes to be sold by Tenant on that date by
prov1d1ng Tenant with written notice of City's exercise of such right; provided (i) in no event
shall Tenant be limited to less than two hundred (200) Parking Vouchers and VIP Passes,
collectively, per event, and (ii) on the date of City's exercise of such right, City's limit cannot be

" lower than the Parking Vouchers and VIP Passes sold by Tenant as of such date. At least

forty-eight (48) hours before each event date in which Tenant has sold Parking Vouchers and

VIP Passes, Tenant shall notify-the Parking Official of the actual number of Parking Vouchers

_and VIP Passes sold by Tenant, and the Parking Official shall reserve that number of general and

- VIP parking spaces in the Civic Center Garage (collcctlvcly, the “Reserved Parking Spaces”) in
order to accommodate each patron with a Parking Voucher and VIP Pass on the specified date.

® If City is required to provide addmonal staff, work additional hours, or -
purchase additional equipment in order to accommodate the Parkmg Voucher, VIP Pass or
parking validation process as described in this Section, or if the City agrees to keep the Civic-
Center Garage open for later hours to accommodate a specific event, the cost of such additional
staff, equipment and/or additional hours, including additional accounting costs (the “Additional
Parking Cost”) shall be paid by Tenant; prov1ded City shall have ﬂrst notified Tenant of any
such Additional Parkmg Cost before incurring such cost.

(4] On or before the 10 day of each calendar month (or such altemauve
schedule as may be agreed to by City and Tenant), City shall notify Tenant of the amount due .
and owing by Tenant for parking for the previous month (the “Parking Statement”). The
Parking Statement shall be the sum total of: (i) fifty percent (50%) of the Parking Sum (as
defined below) for the Reserved Parking Spaces or, if higher for a spec1ﬁed event, the actual
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number of Parking Vouchers and VIP Passes collected by the garage operator for that event; and
- (if) the Additional Parking Cost, if any; minus (iii) fifty percent (50%) of the Parking Sum for the
validated parking tickets; minus the full amount of the discount provided to the validated ticket
holders. The “Parking Sum” shall be the Event Rate minus the applicable parking tax. The
" Parking Statement shall also state the amount due and owing by Tenant for parking taxes
collected by Tenant. Such taxes shall be paid directly by Tenant to the garage operator, or such
alternative as directed by the Director of Property, at the same time as monthly Rent payments
are made hereunder, and Tenant shall provide a copy of the parking tax payment with each Rent
payment. Following receipt of the Parking Statement, Tenant shall pay the amount due and
shown on the Parking Statement to the City (or, with respect to the parking taxes, to the garage
operator) each month as Additional Rent on or before the first day of the next calendar month;
-provided, however, (A) the payment shall be made by separate check payable to the City and
County of San Francisco, and (B) to the extent the Parking Statement shows that the Tenant is .
owed money, then Tenant shall receive a credit against Base Rent for the following month and
each month thereafter until the credit is exhausted. City may direct that the separate parking
payment check be delivered either with the Base Rent or instead directly to the Civic Center
Garage operator at the address provided by the City, with a copy of the Parking Statemhent and
Tenant's parking payment check also sent to the Director of Property. Notwithstanding anything
herein to the contrary, in no event shall Tenant receive any rent credit pursuant to Sections 9.7,
81,112 or 12.1 against the amounts due and owing by Tenant under this Sechon 24,

(h} The parties agree to meet and confer, and to cooperate and act in good

- faith to implement the parking program as described in this Section 2.4 and that otherwise
functions harmoniously with events at the Premises (e.g., establishing a “pay on entry” system
for Event Nights). If necessary as part of such implementation, City, acting through the City

_Administrator and the Director of Transportation, and Tenant, may agree upon additional rules
and procedures to ensure that both City and Tenant receiye the benefit of the added parking
revenue as described in this Section 2.4, and City shall take appropriate action as permitted undex
its existing contract with any third party garage operator with respect to such mplementatmn
Without limiting the foregoing, if City implements a ticketless parking system or other technical
or operational changes at the Civic Center Garage, the parties will make any necessary
adjustments to the process or system described in this Section to ensure that both City and
Tenant receive the benefit of the revenue sharing described in this Section. Any such
implementing rules or procedures shall be in writing and signed by the parties, and shall not
require the prior approval of the City's Board of Supervisors unless the City Attomey determines

. that such rules and regulations effect a matcnal amendment to this Section 2.4.

2.5 Books and Records

Teﬁant shaJl keep its Books and Records in an accurate manner according to generally
accepted accounting principles cons1stently applied. . “Books and Records” means all of
Tenant’s books, records, receipts, invoices, and accounting reports or statements relating to
Naming Rights Revenue and the sale of tickets to each event at the Premises, and any other
information or records relevant to the determination of Tenant's payment of Participation Rent.
Tenant shall maintain a separate set of accounts; including bank accounts, to allow a proper
determination of Participation Rent due from Tenant each Lease Year during the Term, and
maintain such Books and Records throughout the entirety of the Term. If Tenant operates all or
any portion of the Premises through a permitted Subtenant or Agent, Tenant shall cause such
17
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Subtenant or Agent to adhere to the foregomg reqmrements regarding books, fecords, accountmg
principles and the like. :

26 Audit.

‘ Tenant agrees to make its Books and Records available to City, or to any City auditor, or
to any auditor or representative designated by City or City (hereinafter collectively referred to as
“City Representative™), upon no less than thirty (30) days prior written notice to Tenant, for the
purpose of examining said Books. and Records to determine the accuracy of Tenant’s teporting of

- Participation Rent. Tenant shail cooperate with the City Representative during the course of any-
audit. Such audit shall not occur more than once during any Lease Year and may be conducted,
at City’s cost, by the City Controller or his or her designee or by an independent accounting firm
selected by City; provided, any such firm may not be compensated on a contingency basis.
During any such audit, the City, the City Representative and the auditor shall not disrupt
Tenant’s operations in the Premises. In performing any such audit, neither the City, the City
Represcntauve nor the auditor shall talk to employees working at the Premises without Tenant’s
prior written consent (which consent shafl not be unreasonably withheld). The Books and

‘Records for the prior seven (7) Lease Years shall be kept and maintained and/or made avaﬂable
in San Francisco to City’s Representative for the purpose of auditing or re-auditing these

" accounts at all times during the Term. If Tenant operates the Premises through one or more
pennitted_ Subtenants ot Agents, Tenant shall require each such Subtenant or Agent to provide
City with the foregoing audit right with respect to its Books and Records. Upon completion of
the audit, City shall deliver a copy of the audit report to Tenant. Within thirty (30) days of
Tenant’s receipt of City’s auditor's report, Tenant shall notify City as to whether Tenant agrees
or disagrees with the conclusions reached in City’s auditor's report. After Tenant’s notice, City
and Tenant shall endeavor to resolve any disagreements regarding City’s auditor's report.. If City
and Tenant are unable to resolve such disagreement regarding City’s auditor's report within thirty
(30) days of the completion of such audit; the parties will attempt to agree within the following
thirty (30) days upon an independent nationally recognized accounting firm to review and
mediate the matter. Each party shall pay its awn costs and fees in connection with any
mediation, and shall equally share the cost of the selected mediator.. If the parties are not able to
seftle the matter through mediation within sixty (60) days, then either party may pursue all
available remedies at law or in equity in accordance with the terms of this Lease.

If the audit, following the d13putc and mediation process set forth above, reveals that
Tenant has understated its Participation Rent for said audit period, Tenant shall pay City,

. promptly upon demand, the difference between the amount Tenant has paid and the amount it
should have paid to City, plus interest to the extént such payment is late pursuant to Section 2.9
[Interest on Delinquent Rent] below. If an audit reveals that Tenant has overstated its
Participation Rent for said audit period, Tenant shall be entitled to a rent credit for either Base
Rent or Participation Rent next owed equal to the difference between the amount Tenant has paid
and the amount it should have paid to City. If Tenant understates its Participation Rent for any
audit period by Twenty—ch Thousand Dollars ($25 000) or more, Tenant shall pay the cost of'
the audit. If Tenant materially and intentionally understates its Participation Rent for any audit °
period, or if Tenant materially understates its Participation Rent on three occasions during any
ten (10)-year period, then, such understatement (or such third undexstatement during any ten
(10)-year period) shall be an Event of Default without notice or cure rights and entitle City to all
remedies under this Lease. For purposes of this Section, any understatement equal to or greater
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than ten percent (10%) shall be deemed matenai unless such amount is less than Twenty- -Five
Thousand Dollars ($25, 000).

2.7 Manner of Payment of Rent.

Tenant shall pay all Rent to City in lawful money of the Umted States of Amenca at the

address for notices to City specified in this Lease, or to such other person or at such other place

" as City may from time to time designate by notice to Tenant. Base Rent and Participation Rent

.shall be payable at the times specified in Section 2.2 {[Base Rent] and Section 2.3 [Participation
Rent], respectively, without prior notice or demand. Rent shall be due and payable at the times -
otherwise prov1ded in this Lease, provided that if no date for payment is otherwise specified, or
if payment is stated to be due “upon demand,” promptly following notice,” “upon rece1pt of
invoice,” or the like, then such Rent shall be due twenty (20) days following the gwmg by City
of such written demand, notice, invoice or the like to Tenant spemfymg that such sum is-
presently due and payable

2.8 leltatlons on Abatement or Setoff,

Tenant shall pay all Rent, including any and all.Participaﬂon Rent and Additional Rent, at
the times and in the manner in this Lease provided without any abatement, setoff, deduction, or
counterclalm whatsoever (except as specifically set forth in this Lease).

2.9 Interest on Delmauent Rent.

If any installment of Base Rent or Participation Rent is not paid W1thm five (5) days
following the date it is due, or if any Additional Rent is net paid within twenty (20) days
following written demaund for payment of such Additional Rent, such unpaid amount shall bear
interest from the date due until paid at the Défault Rate. If a delinquent payment and applicable
late charge and interest thereon at the Default Rate is paid by Tenant to City within the

applicable cure period, such payment shall constltute a cure of any Event of Default by Tenant
for such delmquent payment. : :

2.10  Late Charges.

Tenaat acknowledges and agrees that late ‘paymen't by Tenant to City of Rent, or the late
delivery of a Participation Rent statement; will cause City increased costs not contemplated by
this Lease. The exact amount of such costs is extremely difficult to ascertain. Such costs

include, but are not limited to, processing and accounting charges. Aocordmgly, without limiting -

- any of City’s rights or remedies hereunder, any Rent, if net paid within five (5) days following -
the due date, then Tenant shall immediately pay to City a late charge equal to five percent (5%)
of such delinquent rent amount (the “Late Charge™). Such Late Charge shall accrue interest at
the rate of ten percent (10%) per annum, compounded monthly, from the due date to the date of
payment. Except as provided above, such late charge may be assessed without notice and cure
periods and regardless of whether such late payment results in an Event of Default. The parties

" agree that such late charge represents a fair and reasonable estimate of the cost-which City will

incur by reason of a late payment by Tenant. Amounts due underthis Section 2.10 [Late

Charges] are in addition to, not in lieu of, amounts-due nnder Seéction 2.9 [Interest on Dehnquent .

Rent]. Payment of interest shall not excuse or cure any default by Tenant,
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2.11 Addmonal Rent.

‘Except as-otherwise provxded in this Lease, all costs, fees, interest, charges expenses,
reimbursements and obligations of every kind and nature relating to the Premises that may arise
or become due during the Term of, or in connection with, this Lease, whether foreseen or.
unforeseen, which are payable by Tenant to City pursuant to this Lease, shall be deemed
Additional Rent. City shall have the same rights, powers and remedies, whether provided by law
or in this Lease, in the case of non-payment of Additional Rent as 111 the case of nonhpayment of ‘
. Base Rent-and Participation Rent.

+ 2,12 Net Lease., Lease

. Ttis the purpose of this Lease and intent of City and Tenant that, except as expressly -
- stated to the contrary in this Iease, all Rent shall be absolutely net to City, so that this Lease
" shall yield to City the full amount of the Rent at all times during the Term, without deducuon
abatement or offset. Except as otherwise expressly-set forth in this Lease, under no
circumstances, whether now existing or hereafter arising, and whether or not beyond the present
contemplation of the Parties shall City be expected or required to incur any expense or make any
payment of any kind with respect to this Lease or Tenant’s use or occupancy of the Premxses
including any improvements. :

Jacfm/zj’ A USES '
. 3.1 Permitted Uses,

(a)  Tenant shall use the Premises for the purpose of presenting music |
congerts, theatrical events, cultural and entertainment performances, consumer events, frade
shqws, spectator sports, area and corporate meetings, social functions and special events (the
“Primary Use”). In connection with such Primary Use, Tenant may pérform all acts reasonable
. and necessary in connection with the use, operation, development and maintenance of the
Premises for the Primary Use, including: (i) the development and construction of the Initial
Improvements, (ii) the preparation and sale of food and beverages for onsite, indoor
consumption, of the type and quality offered for sale by Tenant and its members at comparable
facilities, and (iii) the sale of merchandise related to the Primary Use of the type and quality
offered for sale by Tenant and its members at comparable facilities. The foregoing permitted
uses are collectively defined in this Lease as the “Permitted Uses.” Tenant shall obtain all
permits as may be required under applicable Law in accordance Tenant's use of the Premises.
Tenant's use and operations on the Premises shall be first-class consistent with Tenant's and its
_ members' operanons in other facilities throughout the nation (taking into account material

differences in the venues in so far as they may mlpact Tenant's ab1hty to meet this operational
standard). )

: (b)  Tenant shall have the right to add a restaurant or cafe to the Premises
subject to: (i) Landlord's approval of the specific size and location, the tenant improvements, the
hours of operation, and any additional rules and regulations deemed necessary or appropriate by
Landlord, each in Landlord's sole discretion following environmental review; (ii) Tenant's
receipt of all necéssary. permits and approvals fer such use, including but not limited to any
permits or approvals from the City's Planning Department and Building Ihspection Division; and -
. (iif) Landlord and Tenant's prior agreement as to any rent increase resulting from such use, as
determmed by Landlord and Tenant each in. their sole discretion. All approvals and consents of
20
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Landlord under this subsection shall be made by the City's Director of Property, in his or her sole
discretion. If the above conditions for the addition of a restaurant or cafe are satisfied, the parties
shall memorialize the agreement between the parties as an-addendum to this Lease, which shall

. be attached to and incorporated herein as a part of this Lease and shall not require the prior -
approval of the City's Board of Supervisors.

3.2 Advertising and Signs.

Subject to City's prohibition on tobacco advertising and such future prohibitions as may
be enacted by City and applied to all City-owned property during the Term (provided, such
future prohibitions do not materially impact the Primary Use or Tenant's rights hereunder),
Tenant shall have the right to install signs and advertising inside the Premises. Tenant and City

, shall each have the right to use the marquee on the front of the Building in connection with any -
events located at the Building and Tenant's staff shall, at no general overhead cost to City but
subject to. City's reimbursement of all out-of-pocket costs and expenses paid by Tenant to third
parties, change the signageon the marquee as reasonably requested by City to advertise events
on City Days after the last evert held by Tenant before the applicable City Day. The Building is
included on the National Register of Historic Places as part of San Francisco's Civic Center
Historic District, and accordingly, Tenant may not place any advertisements or signs, including -
but not limited to awnings, canopies and banners, on the exterior of the Building, or any signs or -
advertlsmg on the interior of the Building which are visible from the outside, without the City's
Administrator's prior written consent, which consent (i) can be given or withheld in his or her :

sole discretion with respect to exterior signage and (ii) will not be unreasonably withheld with
respect to mtenor mgnage

33 Limitations on Uses by Tenant

Tenant shall not use, occupy or permit the use’ or occupancy of any of the Premises in any
-unlawful manner or for any illegal purpose, or permit any waste on or about the Premises.

. Tenant shall not do anything, or permit anything to be done, in or about the Prémises which
would be prohibited by a standard form fire insurance policy or subject City to potential -

" premises liability, and Tenant shall take commeraaliy reasonable precautions to eliminate any
nuisances or hazards relating to its activities on or about the Premises. Tenant shall not conduct
any business, place any sales display, or advertise in any manner in areas outside the Premises,
except as set forth in Section 3.2 [Advertising and Signs] or as approved by City in its regulatory
capacity in accordance with City's standard permitting process for the use of streets and
sidewalks, Without limiting the foregoing, Tenant shall not conduct or permit on or about the
Premises any of the following activities (“Prohibited Activities™): (i) any activity that creates a
public nuisance; (i) any activity that is not within the Permitted Uses or otherwise approved by
the City's Director of Property in writing; (iii) any activity or object that will overload or cause
damage to the Premises or include more persons that is-permitted by the City's Fire Marshall;

(iv) use of thie Premises for sleeping or personal living quarters; or (v) any use by a group or
organization that violates the nondlscrnmnatlon provisions set forth in this Lease. Upon request
by eithier party, City and Tenant agree to meet and confer from time to time for purposes of
developing and maintaining effective noise, security and crowd control pro grarns and to address
any other operatxonal matters Ielatmg to the Premises.
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| 3. 4 Buildmg Rules and Regulations.

Tenant shall estabhsh and maintain reasonable rules and regulations for the Buﬂdmg
consistent with industry standards. Furthermore, City may make reasonable additions or
modifications to the rules and regulations, which shall be binding upon Tenant's users or
licensees, prov1ded that such additions or modifications shall not reduce City’s obligations
hereunder nor materially adversely interfere with Tenant's business in the Premises, and such
additions or modifications are not in conflict with the provisions of this Lease and do not -

“materially increase the burdens-or obligations upon Tenant.

3.5 Secuntv Matters,

“Tenant at all times shall be respons1ble for on-site security in and about the Premises. -
"Unless requested by Tenant or in response to an emergency or call for assistance, City police will
not be responsible for day to day security in or around the Premises. Any response by City
police to calls for assistance shall be at no charge so long as no charge is imposed for such -
assistance in similar situations and Tenant has otherwise complied with the provisions of this
Section. Performances in the past have demonstrated that certain tours and events may present |
life and safety challenges. Tenant shall have an affirmative obligation to use and operate the
Premises in a safe and secure manper for all patrons and staff, If a proposed or scheduled event -
has presented life/safety problems in previous concert seasons or in other tour locations and if
the upcoming event is substantially similarto a prior event that experienced such problems, then .
Tenant shall consult with City and City's Police Department to determine. appropriate security
staff for the event. In the event that additional police or other security services are required,
Tenant agrees to hire additional security staff and/or enter into an agreement with C1ty s Police
Department, and to pay for such additional services, in accordance w1th the provmons of
San Francisco Administrative Code Chapter 10B.

3.6  Firearms and Ammunition Prohlbmon.

Subject to certain limited exceptions, San Francisco Police Code Section 617 prohibits
. the possession or sale of a loaded or unloaded firearm or the ammunition for a firearm, on
. City-owned property, including the Premises. Tenant agrees to comply with Police Code
Section 617 and to inform its.employees and agents on the Premises of thlS Pl‘OhlblthD

37  Name of Building and ’I‘heater/Arena

Notw1thstandmg anything to the contrary set forth in this Lease the Building in Whlch
the Premises are located shall be referied to as the “Bill Graham Civic Auditorium”, and .
. Tenant shall not have any right to rename the Building or sell or change the name of the Building
" in any way; provided nothing in the foregoing shall limit the City's right to change the name of
the Building. During the Term, Tenant shall have the right to use such name with respect to
Tenant's activities under this Lease. In the event of any trademark or copyright infringement,
‘m:lsappropnatlon or similar claim is asserted against Tenant or City by any third party other than
- Tenant, its members or affiliates, as a result of the name of the Building, then City shall either .
_ defend or settle such claim at City's cost or rename the Building, Tenant shall have the right to-
sell, and shall in fact sell, sponsosships and/or naming rights to the theater or arena located
within the Premises; provided any such sale shall (i) be designed to maximize Participation Rent,
(ii) not extend beyond the term of this Lease and shall terminate antomatically upon any
termination of this Lease, and (iii) not be to a person or entity controlled by, controlling or under -
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common control with Tenant or its members unless Tenant obtains the prior written consent of
. the City Administrator. City agrees that the name or names used by Tenant, its affiliates or
sponsors, from time to time, to identify the theater or arena located within the Premises, and all
other service marks, trademarks, names, titles, descriptions, slogans, emblems or logos used,
from time to time, in connection with the theater or arena shall at all times be the property of
Tenant or its affiliates or sponsors, and City shall not use the same in any manner except as

approved by Tenant in writing, which approval may be Wlthheld in Tenant’s sole but good faith
discretion. o

Section 4 TAXES AND ASSESSMENTS

4.1 Pavment of Possessory Interest Taxes and Other Imposltmns

(8)  Payment of Possessory Interest Taxes. Subject to Tenant’s rights under
Section 5.1 [Right of Tenant to Contest Impositions and Liens and Laws], Tenant shall pay or -
cause to be paid, prior to delinquency, all possessory interest and property taxes legally assessed,
levied-or imposed by applicable Laws on the Premises or any of the improvements or personal
property located on the Premises or arising out of Tenant’s leasehold estate created by this Lease,
to the full extent of installments or amounts payable or arising during the Term. All such taxes
shall be paid directly to City’s Tax Collector or other charging authority prior to delinquency,
provided that if applicable Law permits Tenant to pay such taxes in installments, Tenant may
" elect to do so in which event only those installrents that are due and payable prior to the
expiration or earlier termination of the Lease shall be payable by Tenant. In addition, Tenant
shall pay any fine, penalty, interest or cost as may be charged or assessed for nonpayment or
delinquent payment of such taxes. Tenant specifically recognizes and agrees that this Lease
creates a possessory interést which is subject to taxation, and that this Lease requires Tenant to
pay any and all possessory interest taxes levied upon Tenant’s interest pursuant to an assessment
lawfully made by City’s Assessor; provided, that Tenant shall have the right to contest the
validity, applicability or amount of any such taxes in accordance with Section 5 [Contests].
San Francisco Administrative Code Sections 23.38 and 23.39 require that the City and County of
San Francisco report certain information relating to this Lease, and any renewals thereof, to the
County Assessor within sixty (60) days after any such transaction, and that Tenant report certain
information relating to any assignment of or sublease under this Lease to-the County Assessor -

within sixty (60) days after such assignment or sublease transaction. Tenant agrees to comply
W1th these requlrements

(b)" Other Imvosmons Subject to Tenant's nghts under Section 5. 1 [nght of -
- Tenant to Contest Impositions and Liens and Laws] Tenant shall pay or cause to be paid all
Impositions to the full extent of installments or amounts payable or arising during the Term
(subject to the provisions of Section 4.1(c) [Prorations]), which may be legally assessed, levied,
confirmed or imposed on or in Iespect of or be a lien upon the Premises, any of the
improvements or personal property now or hereafter located thereon, the leasehold estate created
_ hereby, or any subleasehold estate permitted hereunder, including any taxable possessory interest
which Tenant, or any subtenant or any other person may have acquired pursuant to this Lease.
Tenant shall pay all Impositions directly to the taxing authority, prior to delinquency, provided
that if any applicable Law permits Tenant to pay any such Imposition in installments, Tenant
may elect to do so in which event only those installments that are due and payable prior to the
expiration or earlier termination of the Lease shall be payable by Tenant. In addition, Tenant
shall pay any fine, penalty, interest or cost as may be assessed for nonpayment or delinquent
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-payment of any such Imposition. Impositions shall include all such taxes, assessments, fees and
other charges whether general or special, ordmary or extraordinary, foreseen or unforeseen, or
hereinafter levied or assessed-in lieu of or in substitution of any of the foregoing of every
character. The foregoing or subsequent provisions notwithstanding, Tenant shall not be’
responsible for any hnp031t10ns arising from or related to, City’s interest as landloxd under thls
Lease : :

(¢).  Prorations, All ’Iinpositions imppsed for the tax years in which\the
Commencement Date occurs or during the tax year in which this Lease terminates shall be
apportmned and prorated between Tenant and City on a daily basis.

(d  Proof of Compliance. Wl’rhm a rcasonable tlme (but in any event, not
- more then fifteen (15) days) following City’s written requcst which Clty may give at any time
and give from time to time, Tenant shall deliver to City copies of official receipts of the
appropriate taxing authorities, or other proof reasonably satxsfactory to City, evidencing the

- timely payment of such Imposmons

4.2 City’s Ri ht to Pa

Unless. Tcnant is exercising its right to contest under and in accordance with the
provisions of Sectlon 5 [Right of Tenant to Contest Tmpositions and Liens and Laws], if Tenant
fails to-pay and discharge any Impositions (including without limitation, fities; penalties and
interest) prior to delinquency and fails to pay same thereafter for more than ten (10) days after -
written demand from City that Tenant pay same, City, at its sole and absolute option, may (but js
" not obligated to) pay or discharge the same, and the amount so paid by City (including any * .
interest and penalties thereon paid by City), together with interest at the Default Rate computed
from the date City makes such payment, shail be deemed to be and shall be payable by Tenant as
Additional Rent, and Tenant shall relmburse such sums to C1ty within thirty (30) days following
demand.

Sections  CONTESTS
5.1 Right of Tenant to Contest Imnosmons and Liéns and Laws.

. Tenant shall have the right to contest the amouut, vahdlty or apphcabmty, in whole or in
part, of any possessory interest tax, property tax, or other Imposition or other lien, charge or
encumbrance, against or attaching to the Premises or any portion of, or interest in, the Premises,
- inicluding any lien, charge or encumbrance arising from work performed or materials provided to -

Tenant or other person to improve the Premises or any portion of the Premises, or the application
‘of any Law to Tenant or the Premises, by appropriate proceedings conducted in good faith and

. with due diligence. Tenant shall give notice to City within a reasonable period of time of the
cominencement of any such contest and of the final determination of such contest, -Nothing i in
this Lease shall require Tenant to pay any Imposition as long as it contests the validity,

* applicability or amount of such Imposition or Law in good faith, and so long as it does not allow
the portion of the Premises affected by such Imposition or Law to be forfeited to the entity
levying such Imposition as a result of its nonpayment.’ If any Law requires, as a condition to

" such contest, that the disputed amonnt be paid under protest, or that a bond or similar security be
provided, Tenant shall be responsible for complying with such condition as a condition to its
right to contest. Tenant shall be resporisible for the payment of any interest, penalties-or other
‘charges which may accrue as a result of any contest, and Tenant shall provide a statutory lien
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_release bond or other security reasonably satisfactory to City inconnection'with any such
contest. Without limiting Section 17 [Assignment and Subletting], Tenant shall Indemnify City
for any such fines, penalties, costs, expenses or fees, including Attorneys’ Fees and Costs,

resulting from Tenant's failure to pay any Imposition or Tenant's contest of an Imposition or
Law. oo '

Section 6~ COMPLIANCE WITH LAWS

6.1- Compliance with Laws and Other Requirements.

Tenant shall promptly comply, at no cost to City, with all present or future Laws relating -
to the Premises or the use or occupancy thereof and with any.and all recorded covenants,
- conditions and restrictions affecting the Property or any portion thereof. Tenant acknowledges
* that the Permitted Uses under Section 3.1 [Permitted Uses] do not limit Tenant’s responsibility to
obtain Regulatory Approvals for such uses, including but not limited to, building permits.
Tenant further understands and agrees that it is Tenant’s obligation, at no cost to City, to cause
the Premises and Tenant’s uses thereof to be conducted in compliance with all Disabled Access
Laws. The parties acknowledge and agree that Tenant’s obligation to coruply with all Laws
provided herein is a material part of the bargained for consideration under this Lease. Tenant’s -
obligation under this Section shall include, without limitation, the responsibility of Tenant to '
~ make repairs and alterations to the Premises other than the making of structural repairs or
alterations to. the Building except to the extent such structural repairs or alterations are required
. due to Tenant’s alterations to or Tenant’s particular use of the Premises. Tenant waives any
rights now or hereafter conferred upon it by any emstmg or future Law to terminate this Lease, to’
receive any abatement, diminution, reduction or suspension of payment of Rent, or to compel

City to make any repairs to comply with any such Laws, on account of any such occurrence or
sztuatlon

6. 2 Rgzulatorv ADDrovaIs.

. (a) . Responsible Party, Tenant understands.and agrees that Tenant’s use of the
Premises and construction of the Initial Irprovements hereunder may require authorizations,
approvals or permits from governmental regulatory agencies with jurisdiction over the Premises.

. Tenant shall be solely responsible for obtaining.any and-all such regulatory approvals. Tenant
shall bear all costs associated with applying for and obtaining any necessary or appropriate
regulatory approval and shall be solely responsible for satisfying any and all conditions imposed
by regulatory agencies as part of a reglatory approval. Any fines or penalties levied asa result -
of Tenant’s failure to comply with the terms and conditions of any regulatory approval shall be
immediately paid and discharged by Tenant, and City shall have no liability, monetary or
otherwise, for any such fines or penalties. Without limiting the other indemnification provisions
of this Lease, Tenant shall Indemnify City and any Indemnified Party from and against any and

_ all such fines and penalties, together with Attorneys’ Fees and Costs, for which City may be

 liable in connéction with Tenant’s failure to obtain or comply with any Regulatory Approval or

in connection with the litigation against or appeal or contest of, any Regulatory Approval or any
conditions thereof.

- (b)  City Acting as Owner of Real Property. Tenant understands and agrees
that C1ty is entering into this Lease in its proprietary capacity, as the holder of fee title to the

Premises, and not in its capac1ty as a regulatory agency of City. Tenant understands that City’s ‘
‘entering into this Lease shall not be deemed to imply that Tenant will be able to obtain any
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required approvals from City departments, boards or commissions whzch have jurjsdiction over
the Premises, including City itself in its regulatory capac1ty By entering into this Lease, City is
in no way modifying Tenarit’s obligations to cause the Premises to be used and occupled in
accordance with all Laws, as provided herein. :

 Section 7 TENANT’S MANAGEMENT AND OPERATING COVENANTS
7.1 Covenants. ' s

(2 Followmg completion of the Initial Improvements Tenant shall use,

" maintain and operate the Premises, or cause the Premises to be used, maintained and operated,‘ in-
a manner consistent with standards for the maintenance and operation of a first-class concert/live
performance venue; consistent with Tenant' and its' members other operations (taking into
account material differences in the venues in so far as they may impact Tenant's ability to meet-
this operational standard). Tenant and its affiliates and members operate a number of similar
veniies throughout California and package and promote concert tours on a regular basis. City has
entered into this Lease with the understanding that Tenant will use commercially reasonable
efforts to bring performances to the Premises which will promote maximum attendance at the
Premises. Tenant agrees that events booked at the Premises will be.of a quality comparable to
other events held at similar venues owned or operated by Tenant and/or its members

(b)  Tenant shall be exclusively respons1ble atno cost to C1ty, for the use,
management and operation of the Preniises. In connection with managing and operating the
Premises, Tenant shall provide (or require others to provide) services as necessary and -
appropriate to the uses to which the Premises are put, including, but not limited to, (a) repair and
maintenance of the Premises, (b) utility and telecommunications services, (c) cleaning, janitorial, -
extermination, and trash removal, (d) security services, and (e) such other services as may be

' cominercially reasonably necessary. or appropriate for the Permitted Uses. In connection with
the foregoing, Tenant covenants that it will use commercially reasonable efforts to: (i) maximize
the use of the Premises for concerts and other live performances; (ii) promote and market the use
of the Premises for appropriate acts and performers, and advertise the acts and performances
consistent with Tenant's and its' members practices with respect to other venues; (iii) provide for

-the sale of food, beverages (alcoholic and nonalcoholic) and merchandise consistent with other
similar venues operated by Tenant and its members and in accordance with-applicable Laws;

‘(iv) provide appropriate crowd control, security, admission, and supervision of box office
procedures and staffing; (v) provide and issue tickets for all ticketed events at the Premises, and .
maintain appropriate, verifiable evidence of all ticket sales and revenues; (vi) provide .
appropriate management staff, including but not limited to a general manager of operations at the
Premises,.and notify City of any change in the general manager; (vii) purchasc,supphcs and
materials consistent with the foregoing; (viii) adequately fund the use, maintenance and
operation of the Premises consistent with other venues operated by Tenant and its members; .

(ix) maintain a reasonable annual repair and capital plan and budget, and sufficient reserves to
fund such plan in accordance with the budget and (x) consetve and not waste energy m its
operations in the Premises. . :

(i)~ Tenant further agrees to cooperate and work with City and 1ts
agents-and managers of City's convention facilities, and permit the use of the Premises for
convention activities and trade shows, subject to the payment of fees, the execution of contracts,
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and otherwise consistent with Tenant's booking policies, during times in which Tenant has not
previously booked other events at the Premises.

()  For purposes of future negotiations relative to Rent for any extension
period, Tenant agrees it shall maintain, in accordance with generally acceptable accounting
‘principles, books and records relating to all expenses and revenues at the Premises, and shall
share the non-confidential portions of such books and records, cert1f1cd as true and correct in all
material respects by Tenant, with City.

7 2 Non—ODeratwn of Premises,

. In ‘rhe event that Tenant has at any time dunng the Term booked fewer than twenty (20)
Qualified Events in the aggregate over the previous twelve (12) month period (not including any
period of time the Premises are not capable of being used for the Permitted Uses due to casualty,
condemnation or other event of Force Majeure or due to construction of the Initial Tmprovements
~ or Subsequent Construction and not including any period of time within eighteen (18) months of
the Commencement Date), the same shall not constitute an Event of Default under the Lease, but -
City shall have the right to terminate the Lease upon one hundred eighty (180) days prior written
notice (“Booking Default Notice™) to Tenant; provided, however, if at any time during such one
hundred eighty (180).day period, Tenant has booked twenty (20) or more events in the aggregate
during the then previous twelve (12) month period (not including any period of time the
Premises are not capable of being used for the Permitted Uses due to casualty, condemnation or
other event of Force Majeure or due to construction of the Initial Improvements or Subsequent
Construction), then such termination of the Lease by City shall become null and void and of no
force or effect, Notwithstanding the immediately preceding sentence to the contrary, in the event
that the City gives a Booking Default Notice to Tenant at any time during the forty (40) month
period following the Commencement Date, then the one hundred eighty (180) day cure period
spccﬁled above shall be extended to three hundred smty—ﬁve (365) days.

73 Patent and Co ts.

Tenant shall require in its contracts with ‘personé holding or promoting events at the

~ Premises that such persons shall obtain, all necessary approvals for or arising from the use of
patented and/or copyrighted materials, equipment, devices, processes, or dramatic rights used on-
or incorporated in the conduct of any events which Tenant books at the Premises. Tenant shall -
Indemmfy City from and against any and all claims relating to any breach of patent or copyright .
rights or patent or copyright infringements or violations of laws as they relate to the Premlses

Section 8 REPAIR AND MAINT ENAN CE

8.1 Covenants to Repair and Mamiam the Premises.

()  Tenant’ s.Dutv'to Maintain, Throughout the Term of this Lease, Tenant
shall maintain and repair, at no expense to City, the Premises (including, without limitation, the
Initial Improvements, the exterior signage, and all interior portions of the Building, including but
not limited to the floors, plumbing, electrical wiring, elevators, fixtures and equipment) in good
repair and working order and in a clean, secure, safe and sanitary condition. Subject to

Section 8.1(c) [City's Duty to Maintain], Section 12 [Utility and Other Services] and Section 13 .
{Damage or Destruction] of this Lease, Tenant shall promptly make (or cause ‘others to make) all |
necessary or appropriate repairs, renewals and replacements thereof, ordinary or extraordmary,
.foreseen or unforeseen but excluding reasonable wear and tear. Tenant shall make such repairs -
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with materials, apparatus and facilities with materials, apparatus and facilities at léast equal in
quality, appearance and durability to the materials, apparatus and facilities repaired or replaced.
Without limiting the foregoing, Tenant shall promptly make all such repairs and replacements:

- (a) atno cost'to City, (b) by licensed contractors or qualified mechanics, which contractors or
mechanics shall be approved by City if the proposed contract exceeds Five Hundred Thousand
Dollars ($500,000), (c) in a manner and using equipment and materials that will niot interfere
with or impair the Building Systems, and (d) in accordance with any applicable Laws. Tenant
hereby waives.all rights to make repairs at City’s expense under Sections 1941 and 1942 of the
California Civil Code or under any sumlar law, statute or ordmance now or hereafter in effect.

-(b) 'Potential Rent Credit for Tenant Repairs. Notwithstanding anything to the
' contrary set forth above, iti the event any Major Repair is required to the Premises during the
Term, Tenant shall have the right, with the prior written approval of the City Administrator,
which approval the City Administrator may give or withhold in his or her sole discretion, to a
‘rent credit against future Rent in the amount of the actual out-of-pocket third party costs incurred
" by Tenant in performing the Major Repair. Upon the discovery of the need for a Major Repair,
Tenant shall notify the City Administrator of the same as well as any facts or circumstances '
known by Tenant relative to the Major Repair and the anticipated repair cost. Any rent credit
granted to Tenant shall be on the terms and conditions set forth in the City Administrator's
written approval, shall not exceed Tenant's actual third party out-of-pocket repair cost (as
substantiated by Tenant upon completion by satisfactory evidence), and shall be applied only
against future Rent under this Lease. Any Major Repair work shall be performed by Tenant in-
- aecordance with Section 10 [Subsequent Construction; Enhanced Improvements]. -

(© City's Dutv to Maintain. Subject to the provisions of Section 13 [Damage

- or Destruction], City shall repair and maintain the exterior and the foundation, load bearing walls
and other structural portions of the Building, including without limitation the roof and the

exterior walls (but not including any exterior signage installed or maintained by Tenant);

provided; however, (i) Tenant shall reimburse City for any damage, excludmg normal wear and

tear, caused by any act or omission of Tenant or its Agents, and (ii) in the event of any .

maintenance or repair costing in excess of Three Million Dollars ($3,000,000) (subject to a CPI

_ adjustment on the date such repair is required) that is not subject to Section 13 [Damage or

- Destruction, City shall have the right but not the obligation to repalr and mamtam the exterior

. and structure of the Building, If City elects to not make the repair, then City shall so notify
Tenant and City of Tenant may either terminate this Lease by providing the other written notice
of termination or elect to make such repair, in which case Tenant shall receive a rent credit
against Base Rent and Part1c1pat1on Rent in the amount of the actual third party costs incurred by
Tenant in making the repair; provided, however, such work shall be performed following an
open and fair competitive bid process approved in writing, by the City Administrator in his or her
reasonable discretion. Any and all licenses and agreements entered into by Tenant for uise of the

' Premises must acknowledge Tenant's and City's repair and termination rights as set forth in this
‘Lease, and waive any rights against City in the event of any such repair or termination as
permitted by this Lease. Tenant waives any and all claims for damages, injury or inconvenience
to or interference with Tenant’s business, any loss of occupancy or qu1et enjoyment of the

* Premises or any other loss, in the event of City exercises its right to repair the Premises or to’

terminate this Lease following damage or destruction or as otherwise permitted hereunder. City,
at City’s cost, shall also repair and maintain Room 202 in good condition and shall Tepair any -

damage to the Premises caused by City in connection with City’s use of Room 202, City's access
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through the Prerises to Brooks Hall, or Cxty s use of the Premises pursuant to Section 1.2(a),
reasonable wear and tear excepted. In making any such repairs, City shall use commercmlly
reasonable efforts to minimize disruption to Tenant’s use of the Premises.

M Tenant Wawers. Except as expressly set forth above, (i) City shall
" have no obligation to make repairs or replacements of any kind or maintain the Premises or any.
portion thereof, and (if) Tenant waives the benefit of any existing or future law that would permit
Tenant to make repairs or replacements af City’s expense, or abate or reduce any of Tenant’s
obligations under, or terminate, this Lease, on account of the need for any repairs or .
replacements. Without limiting the foregoing, Tenant hereby waives any right to make repairs at
City’s expense as may be provided by Sections 1932(1), 1941 and 1942 of the California Civil
Code, as any such provisions may from time to time be amended, replaced, or restated.

(i) Notice. Tenant shall deliver to City, promptly after receipt, a copy . -

of any notice which Tenant may receive from time to time: (i) from any governmental authority
having responsibility for the enforcement of any applicable Laws, asserting that the Premises is
in violation of such Laws; oz (ii) from the insurance company issuing or responsible for

" administering one or more of the insurance policies required to be maintained by Tenant under
this Lease, asserting that the requirements of such insurance policy of policies are not being met.
City shall deliver to Tenant, promptly after receipt, a copy of any notice which City may receive
from time to time from any governmental authority having responsibility for the enforcement of
any applicable Laws, asserting that the Premises is m v1olat10n of such Laws,

Section 9 INITIAL IMPROVEMENTS _ -
9.1 . Tenant’s Obligation to Construct the Initial Improvements

Tenant, at its sole cost and expense, and through its one or more general confractors '
approved by City (collectively the “Contractor”), shall furnish and install within the Premises
the Initial Improvements pursuarit to the process described below. The Initial Improvements
shall be constructed in three phases (“Phase 17, “Phase 2”, and “Phase 3", respectively) as more
. particularly described on Exhibit B. The Phase 1 Construction Period, the Phase 2 Construction

Period, and the Phase 3 Construction Period shall begin and end as set forth in the Basic Lease
Information. The cost of designing constructing and installing the Tnitial Improvements shall be
not less than Ten Million Dollars, as described in Section 9.5 below. The Parties anticipate that --
“the Initial Improvements for each of the Phases shall be divided as set forth in Exkibit B. If the
cost incurred in connection with a previous Phase is in excess of the minimum amount required
as shown on Exhibit B for such Phase, the minimum amount of cost required with respect to the

. subsequent Phase shall be rcduccd by the cost in excess of the minimum amount for the prior
Phase :

(a) Design Documents. Tenant shall subnut to the Cxty schematic des1gn
plans for the Initial Improvements which plans shall be subject to the approval of the City
Administrator (the “Design Documents”) which approval shall not be unreasonably withheld.

: (b) Construction Documents. Based on the approved Design Documents and
any further adjustments approved by City, on or before the date that is one hundred eighty (180)
days following the Commencement Date, Tenant shall cause its architect or engineer approved -
by the City (the “Architect” or “Engineer”, as applicable) to prepare and submit to the-
individual assigned by the City Administrator to be City’s representative, within one hundred
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eighty (180) days following the Commencement Date, for City's approval the Construction

Documents. Such Construction Documents shall be subject to approval by City as set forth
below. In connection with the Initial Improvcments the City approves ELS Archltectl.u'c and

Urban Design as the Architect. . . .

@ City’s Anproval of Plans. The Construction Documents (and any
Change Orders thereto) shall be subject to approval by the City Administrator, which approval
shall not be unreasonably withheld or delayed, in accordance with the following procedure.

After submission of the Construction Documents or proposed Change Order, City shall promptly .

either approve or disapprove the submission; prov1ded if City disapproves the submission, it
shall state the reason for the disapproval and of the revisions that City reasonably requires in
order to obtain approval consistent with the terms of this Lease. As soon as reasonably possible
thereafter, but in no event later than fifteen (15) business days after receipt of such disapproval
notice, Tenant shall submit to City documents incorporating the rcquued revisions. Such
revisions shall be subject to approval by City under the same process outlined above; prov1ded,
City shall not withhold approval of Construction Documents based on a matter that was
previously approved by City as part of the approved Design Documents. Without limiting the
generality of the foregoing, City agrees to approve or disapprove change order requests within
three (3) business days after receipt from Tenant, and if not approved or disapproved within said.
period, Tenant may send a second notice to City which notice must state prominently “THIS IS
A SECOND REQUEST. FAILURE TO RESPOND WITHIN FIVE (5) BUSINESS DAYS
WILL BE DEEMED TO CONSTITUTE AN APPROVAL.” If City still fails to respond in
writing within five (5) business days after receipt of the second notice, such change order shall
be deemed approved by City acting in its proprietary capacity under this Iéase. In any event,
City’s failure to approve or disapprove a change order request within the-initial three (3) business
- day period shall serve to extend the Construction Period and any deadlines for Tenant’s A
performance of the Initial Fmproveiments in the same manner as Force Majeure if such failure
impacts a critical path item and does therefore impact Tenant's schedule.

(i)  Payment for Plans. Tenant shall pay for all costs of prepanng and
completing the Dcs1gn Documerits and the Consimctlon Documents;

- (i) Change Order If following City’s approval of the Construction

Documents, Tenant requests or is required to make any Change Order, Tenart shall provide City
with proposed plans and specifications with respect to such change, addition or alteration,
together with notice of any delay in the anticipated date of Substantial Completion that would
result from such Change Order. Any such Change Order shall be subject to City’s prior written
approval, in accordance with subpatagraph (c) above. No approval by City of any such Change ‘
Order shall relieve or modify Tenant’s obligations hereunder to complete the construction of the
Initial Improvements, nor shall any such approval limit any of City’s rights or remedies
hereunder or under the Lease, Tenaut shall be solely responslblc for the cost of the Change

" Order, including, without limitation, the costs of preparing the plans and specifications relating
theretd.

9 2 Permits,

. Tenant shall have the responsibility for obtammg all governmental pcnmts and approvals
required to comence and complete the Initial Improvements, and upon request shall deliver-
copies of all of such permits and approvals to City, Tenant shall use its commercially reasonable
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cfforts to obtain all such approvals and permits as promptly as possible, in order to complete
construction of the Initial mprovements in accordance with the Construction Schedule. Tenant

shall have the rcspons1b1hty of calling for all mspectlons rcqulred by City’s Bureau of Bulldmc
Tnspection.

If despite Tenant’s commercially reasonable efforts Tenant has not obtained all
entitlements fiecessary to commence construction of the Initial Improvements on'or before the
date which is one hundred twenty (120) days after Tenant's submittal of a completed application’

‘therefor, Tenant shall have the right to terminate this Lease upon written notice to City,

93 Construction of Initial Improvements.

Following City’s approval of the Construction Documents, Tenant shall cause the Initial
Improvements to be constructed and installed in a good and professional manner in accordance
with sound building practice and in niaterial conformity with the Construction Documents, as

revised by any Change Orders, and the terms of this Lease Clty shall not have any obligation
+ with respect to any such work. - .

94  Construction Schedule,

(a)  Diligent Prosecution. Phase 1, Phase 2 and Phase 3 shall each begin upon

Tenant’s notification to City that Tenant has permits and is ready to start construction of that
Phase, provided that Phase 1 must begin on or before the date that is 16 months after the
Commencement Date, Phase 2 must begin on or before the date that is 24 months after the
Commencement Date, and Phiase 3 must begin on or before the date that is 36 months after the
Commencement Date, Tenant’s failure to give such notice on or before the required dates as set
* forth above shall be an Event of Default. The “Construction Period” shall be the period equal

to-the aggregate of the Phase 1 Construction Petiod, the Phase 2 Construction Period and the
Phase 3 Construction Period but in all events shall terminate upon expiration of forty (40) _

months following the Commencement Date. Tenant shall commence construction of Phase 1 on -
" the Phase 1 Commencement Date, commence construction of Phase 2 on the Phase 2
Cormnencement Date, and commence construction of Phase 3 on the Phase 3 Commencement
Date. In each Phase, Tenant shall diligently pursue construction to completion subject to Force
Majeure. Prior to commencement of construction of each Phase Tenant shall have obtained all
required permits for coristruction in accordance with the approved construction documents.
Tenant shall keep City apprised of the status of permit approval and the progress of construction,
Upon City's request, Tenant or its Contractor shall furnish-City with periodic reports on the
_ construction. At all times during the constraction of the Initial Improvements, City shall have
the right to enter the Premises to inspedt the Premisgs, provided sich inspections do not
* unreasonably interfere with the construction and provided that City coordinates such access with
Tenant at twenty-four (24) hours in advance of such access. ‘Such access shall be subject to
Tenant’s, reasonable security and safety IREasures..

(b)  Inspection Notice. Tenant shall notxfy City when each Phase of the Initial
Tmprovements are Substantially Compléted, and City and Tenant shall schedule an inspection of
the Premises in order for City to confirm Substantial Completion.

(c) . Substantial Completion. A representative of City and a representative of .
Tenant shall walk through the Premises within thirty (30) days following the date each Phase of -
the Initial Improvements are Substantially Completed to identify items which have not yet been
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" completed. Within fifteen (15) business days following such walk through, City shall have the

" right to present to Tenant a written “punchlist” consisting of any items that have not been
finished in accordance with the Construction Documents. Tenant shall promptly compléte all
defective or incomplete items identified in such punchlist within sixty (60) days after the
delivery of such list, or such longer period as may be reasonably necessary to complete the same.
City’s failure to include any item on such list shall not alter Tenant’s responsibility hereunder to
complete all Initial Improvements in accordance with the Construction Documents and the
provisions hereof nor constitute a waiver of any latent defects.-

(1) Force Majeure.. In the event of any Force Majeure, Tenant shall
give prompt written notice to City of the occurrence of such event and the projected delay in
performance, and thereafter shall keep City regularly mformed of the status of such Force
Majeure,

. G  Time of the Essence, Time is of the essence with respect to all
provisions of this Section 9 [Initial Improvements] including, without hmltatmn, the date for
Substantial Completion. '

9 5 Tnitial Improvements Cost and Potentlal Addmonal Imgrovements

Tenant shall pay for the cost of de31gnmg, constructing and installing the Initial

* Improvements (as defined-below) up to a total sum of Ten Million Dollars ($10,000,000) (the
“Initial Fmprovement Cost”), in accordance with the preliminary budget attached hereto as part
of Exhibit B. Tenant shall have the right to alter line items in the budget (not including Tenant's
‘construiction management costs) by spending more or less within each line item by up to twenty
percent (20%) without City's prior consent; prov:lded any alteration of a line item by twenty
percent (20%) or more shall be subject to the prior review and approval of the City's Director of
Property, which approval shall not be unreasonably withheld. Within ninety (90) days following
the completion of each Phase of the Initial Improvements, Tenant shall prepare a detailed -

- accounting of all third party costs incurred by Tepant in completing the Initial Improvements in
that Phase and Tenant's actual construction management costs, together with appropriate backup
documentation as set forth below (the “Cost Statement”), and shall deliver the Cost Statement
to City. Tenant's construction management costs shall not excéed reasonable and customary
amounts in total and on an hourly basis. Inthe event that Tenant incurred third party and
‘construction management costs to complete the Initial Improvements that are less than the Initial
Improvement Cost, Tenant shall suggest additional improvements to the Premises to make up the
difference. The proposed additional improvements shall be subject to City Administrator's prior
written approval, which approval shall not be unreasonably withheld or delayed. Upon

agreement of the additional improvements, Tenant shall promptly complete such mprovements

~ and upon completion, provide an updated Cost Statement to demonstrate that Tenant has spent

the Initial Improvement Cost. Tenant understands and agrees that Tenant's agreement to spend

the Initial Improvement Cost on the Premises is a material part of the consideration to City for
this Lease, and City would not be willing to enter this Lease without such agreement. Tenant's
failure to spend the Initial Improvement Cost as set forth herein, or Tenant's submission of false
statements regarding the Initial Improvement Cost, shall be a material default under this Lease.

9.6 Required Documentatlon of Costs.

Tenant shail prov1de City with copies of supporting data substantiating the Tenant ]
payment of costs for the completion of each Phase of the Initial Improvements. At City’s
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. request, Tenant shall also provide (i) all invoices received by Tenant from the Contractor or other
- third parties in connection with the construction of the Initial uprovements, (ii) satisfactory
evidence of payment of such invoices, including unconditional lien waivers, or if such invoices
have not been paid, conditional lien waivers, all such lien waivers being in the form prescribed
by California Civil Code Section 3262 and executed by each subcontractor and material supplier,
and (iii) such additional documentation as City may reasonably request. )

9 7 Rent Credlt for Improvement Work.

Upon Tenant‘s completion of the Initial Improvements, Tenant shall receive a cred1t
against Participation Rent in the amount of the actual third party costs incutred by Tenant in
completing the Initial Improvements, together with Tenant's actual construction management
costs as set forth in Section 9.5 [Initial Improvement Cost and Potential Additional
Improvements] as shown and evidenced by the Cost Statement, in excess of Ten Miltion Dollars.
($10,000,000); provided that (i) Tenant shall not be entitled to a rent credit for costs in excess of
Twelve Million Five Hundred Thousand Dollars {$12,500,000) unless the City Administrator
approves such excess expenditures in writing and agrees that such additional costs can be N
included for purposes of determining the amount of the rent credit available to Tenant under this
Section, (ii) Tenant shall not be éntitled to a rent credit for any work that is additive to the Ihitial
Improvements as defined in this Lease that were not approved by.the City Administrator in
advance pursuant to Section 9.1, and (jii) Tenant shall not be entitled to a rent credit to the extent
the excess costs are due to pcnalues liquidated damages or Tenant's negligence. As soon as .
Tenant becomes aware of that it intends to spend more than Ten Million Dollars ($ 10,000,000)
on the Initial Improvements; Tenant shall notify the City Administrator of such fact and the
reasons therefore, In addition, if Tenant seeks a rent credit for amounts above Twelve Million
Five Hundred Thousand Dollars ($12,500,000), Tenant shall request approval of the costs and
the rent.credit from the City Administrator as soon as Tenant becomes aware of the potential
overage. The rent credits awarded to Tenant under this Section, if required, shall continue for
such period as is necessary to recover the total rent credit amount; provided in no event shall -
they continue beyond Lease Year 10.- Accordingly, if the total third party Initial Immprovement
costs incurred by Tenant as set forth above is Eleven Million Dollars ($11,000,000), then Tenant
- shall receive a rent credit in the amount of One Million Dollars ($1,000,000; or 100% of the
amoutit over Ten Million Dollars) and such rent credit shall be applied against Participation
Rent; provided, if total Participation Rent during any Lease Year does not equal or exceed such
amount, then the rent credit will carry forward in futire years and continue to be applied against
Participation Rent until the total rent credit is exhausted or until the end of Lease Year 10,
whichever comes first. In the event of an early termination of the Lease for any reason other

- . than a default by City, City shall not be liable for the payment or rennbursement to Tenant of any
unused rent credit hereunder.

S ecz‘m/z 70  SUBSEQUENT CONSTRUCTION ENHANCED IMPROVEMENTS
10.1 - Enhanced Improvements

During the period from the Commencement Date to the Phase 1 Commencement Date,
City and Tenant shall endeavor'to obtain funding, without any obligation to do so, for the
construction of additional improvements to the Premises (the “Enhanced Improvements”) in
- addition to those Improvements constituting the Initial Improvements. The Enhanced
Improvements, if any, shall be as mutually agreed by City and Tenant. All Enhanced
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" Improvements shall be considered to bé Subsequent Construction and shall be subject to the
provisions otherwise applicable to Subsequent Construction provided that Tenant shall not be
responsible for the cost of any Enhanced Improvements and Enhanced Tmprovements shall only
be constricted if financing sources mutually agreeable to City and Tenant are identified and
funded so as to cover the entire cost of any and all Enhanced Improvements. -

102 City’s Right to 'Ag' prove Subsequent Construction.

Following completion of the Initial Improvements, Tenant shall not make or permit any
alterations to the Building or fo the heating, ventilating, air conditioning, plumbing, electrical,
“fire protection, life safety, security and other mechanical, electrical, communications systems of
“the Building, and shall not make or permit any‘construction, alterations, installations, additions
or improvements (collectively, “Subsequent Construction™), in, to or about the Premises,
except for Minor Alterations, without City’s prior written consent in each instance, which
consent shall not be unreasonably withheld. All Subsequent Construction shall be donc at -
Tenant’s expense in accordance with plans and specifications approved by City, only by duly
licensed and bonded contractors or mechanics (which contractors or mechanics shall be subject
to the prior approval of Cityif the proposed work exceeds Five Hundred Thousand Dollars
($500,000)), and subject to any conditions that City may reasonably impose at the time of
approval. At least twenty (20) days before commencing any Subsequent Construction, excluding
any Minor Alterations, Tenant shall notify City of such planned Subsequent Construction.
Tenant shall follow all of the procedures and requirements set forth-in Section 9 [Imt1a1
Improvements] in connection with any Subsequcnt Construction. '

10.3 Construcuon Documents in Connectlon with Subsequent Construction.

With rcgard to any Subsequent Construction (excluding Minor Alterations), Tenant shall
prepare and submit to City, for review and written approval hereunder, reasonably detailed
- schematic drawings, and following City’s approval of such schematic drawings, preliminary and
final Construction Documents which are consistent with the approved schematic drawings. City -
may waive the submittal requitement of schematic drawings if it determines in its reasonable
. discretion that the scope of the Subsequent Construction does not warrant such initial review.
Construction Documents shall be prepared by a qualified architect or structural engineer duly
licensed in California. City shall approve or disapprove Construction Documents submitted to it
for approval within fifteen (15) business days following receipt, and any disapproval shall state
in writing the reasons for disapproval. If City deems the Construction Documents incomplete;
City shall notify Tenant of such fact. If City dlsapproves Construction Docuinents, and Tenant -
Tevises or supplements as the case may be, and resubmits such Construction Documents, City
shall promptly review the revised or supplemented Construction Documents to determine
whether the revisions satisfy thie objections or deficiencies cited in City’s previous notice of
" rejection. Upon receipt by Tenant of a disapproval of Construction Documents from City,
Tenant (if it still desires to proceed) shall revise such disapproved portions of such Construction
Documents in a manner that addresses City’s written objections to the extent acceptable to
Tenant. Tenant shall resubmit such revised portions to City as soon as possible after receipt of
‘the notice of disapproval. City shall approve or disapprove such revised portions in the same
manner as provided above for approval of Construction Documents (and any proposed changes
therein) 1n1txa11y submitted to City. .
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10 4 Constructzon

: (a) = Conditions. Tenant shall not commence any Subsequent Construction
until the following conditions have been satisfied or waived by City: (i) City shall have

~ approved the Final Construction Documents; (ii) Tenant shall have obtained all permits and other

. regulatory approvals necessary to commence such construction; and (iii) Tenant shall have

submitted to City in writing its good faith estimate of the anticipated total construction costs of
the Subsequent Construction. If such good faith estimate exceeds Five Hundred Thousand :
Dollars ($500,000) Tenant shall also submit, at City’s request, evidence reasonably satisfactory .
to City, of Tenant’s ability to pay such costs as and when due.

_ (b)  Reports., Tenant shall prosecute all Subsequcnt Construction with

. reasonable diligence, subject to Force Majeure. During periods of construction, Tenant shall

* submit to City upon City's reasonable request, but not more frequently than monthly, written
progress reports, along with appropriate backup documentation. City shall have no responsibility
for costs of any Subsequent Construction. Tenant shall pay (or cause to be paid) all such costs.

' Section 77 - GENERAL. PROVISIONS FOR-ALL CONSTRUCTION
11 1  Construction Standards

All construction on the Premises shall be accomplished expeditiously, dlhgently and in
accordance with good construction and engineering practices and applicable Laws. Tenant shali
undertake commercially reasonably measuzes to minimize damage, disruption or inconvenience
_caused by such work and make adequate provision for the safety and convenience of all pcrsons
affected by such work. Dust, noise and other effects of such work shall be controlled using
commercially-accepted methods customarily used to control deletenous effects associated with
construction projects in populated or developed urban areas. In addition, Tenant shall erect
appropriate construction batricades substantially enclosing the area of such construction and
maintain them until the construction has been substantially completed, to the extent reasonably
necessary to minimize the risk of hazardous construction conditions.

11.2 General Conditions.

All construction on the Premises shall be subject to the following terms and conditions:

(@ Al construction work shall be performed in c‘omplian;:e with all Laws,
K mcludmg but not limited to Disabled Access Laws and any  historic preservatlon requirements; -

(b)  Tenant shall be responsible.for all required insurance, and with respect to
contracts for work in excess of Five Hundred Thousand Dollars ($500 000), Tenant shall, in

+ selecting subcontractors for each major trade, follow such bidding process as is approved by the
City Administrator i in advance;

(c) . Tenantshall resolve any and all disputes arising out of the constructlon in
a manner Which shall allow work to proceed expcdxtlously,

) In the event that Tenant encounters any asbestos containing
materials (ACM) in the Building, Tenant agrees to be responsible for all legally required work or
other work necessary relating to the proper containment, abatement, removal and disposal of
such ACM and all costs thereof; provided, however, in the event Tenant discovers ACM in the

Building during the first five (5) months of ttie Term and Tenant reasonably determines that it
" cannot complete the Tenant Improvements for Ten Million Dollars ($10,000,000) or less as a .
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result of such ACM, then Tenant shall notify City of the same; and if the parties are not able to -
reach agreement on the cost and scope of ACM work and any rent credit therefore, then Tenant
shall have the right to terminate this Lease with no liability to Tenant so long as Tenant restores
the Prémises to its condition as of the Effective Date; and

(i) Cityandits-Agents shall have the right to enter areas in which
construction is being performed to inspect the progress of the work provided such inspections do
not unreasonably interfere with the construction'and City coordinates such access with Tenant at
least tiwo (2) business days in advance of such access. Such access shall be subject to Tenant’s
reasonable security and- safety measures, Nothing in this Lease, however, shall be mterpreted to

" impose an obligation upon City to conduct such inspections or any hab:hty in connectmn
therewith,

113 Tenant s Duty to Notify Cltv

_Tenant shall promptly notify City in writing of (i) any written communication that Tenant
may receive from any governmental, judicial or legal authority, giving notice of any claim or
assertion that the Property, Building or any completed improvements fail in any respect to.
comply with applicable laws, rules and regulations; (ii) any known material adverse change in

- the physical condition of the Property, including, without limitation, any damage suffered as a

result of earthquakes; and (iii) any known default by any contractor or subcontractor or material
supplier, or any known material adverse change in the financial condition or busmess 0perat10ns
of any of them.

114 Prevailing Wages,

Tenant agrees that any person performmg labor in the construcnon on the Premises shall -
be paid not less than the highest prevailing rate-of wages and that Tenant shall include, in any
contract for construction a requirement that all persons performing labor under such contract
shall be paid not less than the highest prevailing rate of wages for the labor so performied.
Tenant further agrees that Tenant shall comply with all the provisions of Section 6.22(F) of the

"San Francisco Administrative Code.

115 Tropical Hardwood and Vlrzm Rédwood Ban.

Neither Tenant nor any of its contractots shall provide any items to City in the .
construction of improvements or otherwise in the performance of this Lease that are tropical

- . hardwood, tropical hardwood wood products, virgin redwood, or virgin redwood wood products.

The City and County of San Francisco urges companies not to import purchase, obtain or use for
any purpose, any tropical hardwood, tropical hardwood product, virgin redwood, or virgin -
redwood wood products.. In the event Tenant fails to comply in good faith with any of the

" provisions of Chapter 8 of the San Francisco Envnonment Code, Tenant shall be liable for
liquidated damages as set forth in Chapter 8.

11.6 Apgrovals

Tenant understands and agrees that C1ty is entering mto this Lease in its propnetary
capacity and not as a regulatory agency with certain police powers. Notwithstanding anything to’
the contrary herein, no approval by City of the plans for any construction (including the Design
. Development Documents or Construction Documents) nor any other approvals by City .
hereunder shall be.deemed to constitute approval of any governmental or regulatory authority
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with jurisdiction over the Premises. All'‘approvals or other determinations of City as landlord
hereunder may be made by Cn‘_y s Director of Property unless otherw1se specified herein,

1177 Safety Matters

Tenant, while performing any construction or maintenance or repair of the Building, shall
. undertake commerc_ially reasonable measures in accordance with good construction practices to
minimize the risk of injury or damage to adjoining portions of the Premises and the surrounding

property, or the risk of injury to members of the public, caused by or resultmg from the
performance of its work.

11.8  First Source Hiring Ordmance

City has adopted a First Source Hiring Ordmance (Board of Superv1sors Ordinance No.
264-98) which establishes specific requirements, procedures and monitoring for fifst source
hiring of qualified economically disadvantaged individuals for entry level positions. Tenant
agrees to comply with the First Source Hiring Ordinance to the extent applicable and shall enter

into a First Source Hiring Agreement meeting applicable requirements of Sectlon 83.9 of the
First Source Hiring Ordinance.

119 Construction Improvements that Dlsturb or Remove Extenor Paint.

Tenant, on behalf of itself and its Agents, employees, officers and contractors, shall
comply with 4ll requirements of the San Francisco Building Code Chapter 36 and all other
. applicable local, state, and Fedetal laws, including but not limited to the California and United

States Occupational and Health Safety Acts and their implementing regulations, when the work

of improvement-or alteratjon distiibs or removes exterior or interior lead-based or “presumed”
lead-based paint (as defined below).' Tenant, its Agents, employees, officers and contractors
shall give to City three (3) business days prior written notice of any disturbance or removal of -
exterior or interior lead-based or presumed lead-based paint. “Tenant acknowledges that the
required notification to the Department of Building Inspection regarding the disturbance or
removal of exterior lead-based paint pursuant to Chapter 36 of the San Francisco Building Code
does not constitute notification to City as Tenant under the Lease and similarly that notice under -
the Lease does not constitute notice under Chapter 36 of the San Francisco Building Code.
- Further, Tenant and its Agents employees, officers and contractors, when disturbing or
removing exterior or interior lead-based or presumed lead-based paint, shall not use or cause to
be used any of the following methods: (a) acetylene or propane burning and torching; ..
(b) scraping, sanding or grinding without containment barriers or a High Efficiency Particulate
Air filter (“HEPA”) local vacuum exhaust tool; (c) hydroblasting or high~pressure wash without
containment barriers; (d) abrasive blasting or sandblasting without containment barriers or a
HEPA vacuum exhaust tool; and (&) heat guns operating above 1,100 degrees Fahrenheit.
‘Tenant covenants and agrees to comply with the requirements of Title 17 of the California Code
of Regulations when taking measures that are designed to reduce or eliminate lead hazards.
Paint on the exterior or interior of buildings built before Jannary 1, 1979 is presumed to be
lead-based paint unless a lead-based paint test, as defined by Chapter 36 of the San Francisco .
Building Code, demonstrates an absence of lead-based paint on the interior or exterior surfaces
of such bujldings. Lead-based paint is “disturbed or removed” if the work of improvement or
alteration involves any action that creates ﬁictmn pressure, heat or a chemical reaction upon any
lead-based or presumed lead-based paint on a surface so as to abrade, loosen, penetrate cut
through or eliminate paint from that suxface.
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11.10 Preservative-Treated Wood Containing Arsenic.

- Tenant may not purchase preservative-treated wood products containing arsenic in the-

- performance of this Lease unless an exemption from the requirements of Environment Code
Chapter 13 is obtained from the Department of Environment under Section 1304 of the
Environment Code. The term ‘preservatxve-treated wood contalmng arsenic” shall mean wood
treatéd with a preservative that contains arsenic, elemental arsenic, or an arsenic copper
combination, including, but not limited to, chromated copper arsenate preservative, ammoniac
copper zinc arsenate preservative, or ammoniacal copper arsenate preservative. Tenant miay
purchase preservative-treated wood products on the list of environmentally preferable
alternatives prepared and adopted by the Department of Environment. This provision does not
preclude Tenant from purchasing preservative—treated wood containing arsenic for saltwater
immersion. The term “saltwater immersion” shall mean a pressure—treated wood that is used for
constructxon purposes or facilities that are partially or totaily immiersed in saltwater,

11 11 Resource Efficient City Buildings and Pilot Projects.

Tenant acknowledges that the City and County of San Francxsco has enacted
San Francisco Environment Code Sections 700 to 707 relating to resource-efficient City
buildings and resource-efficient pilot projects. Tenant hereby agrees that it shall comply with all
applicable provisions of such code sections.

11,12 As-Built Plans and Svemflcatmns

‘With respect to the Initial Improvements and any Subsequent Constructmn affecnng the
structural elements of the Building, Tenant shall furnish to City one copy.of as-built plans and
specifications (reproducible transparencies and CAD files) within one hundred twenty (120) days
following completion;- provided, however, Tenant shall continue to own the rights to such as

_built plans and specifications until the expiration or earlier tenmnatlon of the Lease.

_ 11.13 Title to. Improvements o
Except for Tenant’s Personal Property (as described in the next Section), all

© 'appurtenances fixtures, improvements, equipment, additions, and other property attached or

affixed to or installed in the Premises at the Commencement Date or during the Term, including,

* * without limitation, the Initial Improvements and any Subsequent Construction, shall be and

remain City’s property. Tenant shall have the right to use such property at the Premises during
the Term and with respect to City’s personal property, Tenant shall have the right to remove and
safely store the same at any time during the Term, provided Tenant shall return the same to the

- Premises upon the expiration or earlier termination of the Lease: Notwithstanding anythmg to
the contrary in the Lease, equipment, additions and other property attached or affixed to or
installed in the Premises by Tenant which can be removed without structural damage to the
Premises (e.g., sound systems, seating, lights, and similar improvements), but not including any
such items if included as part of the Initial Improvements shall remain Tenant's property and
may be removed at any titue so long as Tenant repairs any damage to the Premises caused by
such removal. Tenant shall not have the right to rémove the Initial Itnprovements or any
improvements or ptoperty for which Tenant receives rent credits, all of which shall be delivered
to Clty upon Lease termmatlon or expiration. ~
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11.14 Tenant’s Personal Property.’

All Tenant’s Personal Property shall be and remain Tenant’s property (not including the
Initial Improvements, which are and shall remain City's property).. Tenant may remove its .
Personal Property at any time during the Term. Tenant shall pay any taxes or other impositions
levied or assessed upon Tenant’s Personal Property, at least ten (10) days prior to delinquency,
and shall deliver satisfactory evidence of such payment to City upon request.

11.15 City Cooperation.

Upon Tenant’s request, City, acting in its proprietary capamty as a Iand}ord but not in any
- regulatory capac1ty, shall reasonably cooperate with Tenant, in accordance with industry custom
for landlords, in connection with Tenant’s applications for permits and other governmental
approvals in connection with the operation of the Premises or construction of any improvements
under this Lease, Nothing in the foregoing shall limit or alter City's discretion as landlord for’
approvals or consents as described elsewhere in this Lease.

J’ectzo/z 12 UTILITY AND OTHER SERVICES
12 1 Utilities and Services..

- {a) City shall provide water, electricity, gas and steam to the Premises, subject
to the terms and conditions contained therein. Tenant shall purchase (i) all of is water,
electricity, gas and steam for the Premises from the City utility company, Hetch Hetchy Water &
Power; at then prevailing market rates for.comparable types of load so long as it is reasonably
available for Tenant’s needs, and (ii) all of-its other utility services (other than phone and
telecornmunications) from City so long as City is in the business of providing such utility
" services and City charges its standard rates for such services, Tenant will pay or cause to be paid
. as the'same become due all deposits, charges, meter installation fees, connection fees and other
costs for all public or private utility services at any time rendered to the Premises or any part of
the Premises, and will do all other things required for the maintenance and continuance of all
such services. Tenant acknowledges that as of the Commencement Date, City (including its -
Public Utilities Commission) is the sole and exclusive provider to the Premises of certain public
utility services, including water, electricity, gas and steam. Tenant agrees, with respect to any
public utility services provided to the Premises by City, thatno act or omission of City in its
capacity as a provider of public utility services, shall abrogate, diminish, or otherwise affect the .
respective rights, obligations and liabilities of Tenant and City under this Lease, or. entitle Tenant
" to terminate this Lease or to claim any abatement or diminution of Rent, except as expressly set
forth herein to the contrary. Further, Tenant covenants not to raise as a defense to its obligations
-under this Lease, or assert as a counterclaim or cross-claim in any litigation or arbitration )
between Tenant and City relating to this Lease, any losses arising from or in connection W1th »
City’s provxsmn (or failure to prov1de) public utility services.

() ‘Notwithstanding anythmg to the contrary herem in the event the Tenant's
cost of water, electricity, gas and steam at the Premises for any Lease Year exceeds Two
Hundred Thousand Dollars ($200,000), as adjusted by CPI at the start of éach Lease Year (the
“Utility Threshold”), Tenant shall be entitled to a prospective rent credit agamst Base Rent and

- Participation Rent in the amount of fifty percent (50%) of such costs in excess of the Utility
Threshold for each such Lease Year. The rent credits awarded to Tenant under this Section for
each Lease Year, if required, shall continue for such period as is necessary to recover the total
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rent credit amount, and if the total Base Rent and Participation Rent during any Lease Year does
not equal or exceed such amount, then the rent credit will carry forward in future years and
continue to be applied agamst Base Rent and Participation Rent until the total rent credit is
exhausted; provided, the provisions of this Section shall not apply to and Tenant shall not earn
rent credits during the Extended Term (if any) or have the right to offset any Rent during the
Extended Term even if Tenant has not previously exhausted its rent credits under this subsectmn
at the start of the Extended Term.

12.2  Excess Use.

If Tenant requires any utilities or services not provided by City hereunder, Tenant shall
pay any and all costs of such utilities and services. Without limiting the foregoing, Tenant shall
not: (a) connect or use any apparatus, device or equipment that will impair the proper - '
functioning or capacity of the Building Systems; or (b) connect any apparatus, device or
equipment through electrical outlets.or facilities. except in the manner for which such outlets or
facilities are designed; or (c) maintain at any time an electrical demand load in excess of the
amount the Building's ciectncal systems were designed to support. -

12.3  Interruption of Services. . . ‘ Al

City’s obligation to provide utilities and services for the Premises ate subject to

‘applicable Laws and shutdowns for maintenance and repairs, for security purposes, or due to
strikes, lockouts, labor disputes, fire or other casualty, acts of God, or other causes beyond the
control of City. In the event of an interruption in, or failure or inability to ‘provide any service or
utlhty for the Premises for any reason, such mterrupuon failure or inability shall not constitute
an eviction of Tenant, constructive or otherwise, or impose upon City any liability whatsoever,
including, but not limited to, liability for consequential damages or loss of business by Tenant;
provided, however, that if such interruption, failure or inability impairs Tenant’s ability to carry

on its business in the Premises for a period of five (5) or more consecutive business days, then
- Tenant shall have the right, as Tenant’s sole remedy, to abate the Base Rent based on the extent
such interruption, failure or inab_ility impairs Tenant’s ability to carry on its business in the
. Premises. Tenant hereby waives the provisions of California Civil Code Section 1932(1) or any
other applicable existifig or future Legal Requirement permitting the tenmnatlon of this Lease
due to such interruption, failure or inability.

‘12.4 Water and Energy Conscrvatlon, Mandatory or Volunt_a_ly Restrictions.

In the event any law, ordinance, code or governmental or regulatory guideline imposes
mandatory or voluntary controls on Clty or the Premises or any part thereof, relating to the use or
cons ervation of enefgy, water, gas, hght or electricity or the reduction of automobile or other
exmssmns, or the provision of any other utility or service provided with respect to this Lease,.or
in the event C1ty is required or elects to make alterations to any part of the Bmldmg in order to
comply with such mandatory or voluntary controls or guidelines or to save power, water or other
utility charges, such compliance and the making of such alterations shall in no event entitle
Tenant to any damages, relieve Tenant of the obligation to pay.the full Rent and Additional
Charges hereunder or to perform each of its other covenants hereunder or constitute or be
construed as a constructive or other eviction of Tenant, provided that Clty shall consult with-
Tenant prior to the construction of any such alterations in order to minimize the effect of any
such improvement on the operations of Tenant under this Lease. Without limiting the foregoing;
Tenant acknowledges that City shall have the right to install, at City's cost, solar panels, Wmd
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turbines and other energy-generating equipment on the roof of the Building so long as: (i) the
‘same shall not interfere with equipment installed by Tenant on the roof in accordance with the
terms of this Lease; and (ii) the same shall not adversely affect the stability of the roof or
" materially interfere with Tenant's operations at the Premises.

"12.5 Floor Load.

Without City’s prior written consent; which City shall not unreasonably withhold,
condition or delay, Tenant shall not place or install in the Premises any equipment that weighs in
excess of the normal load-bearing capacity of the floors of the Building; provided that it shall not
be unreasonable for City to withhold consent to any such placement or installation if City's
engineers are not satisfied that the improvements suggested by Tenant are sufficient to support
. such placement or installation and not cause damage to the Bmldmg If City consents to the
placement or installation of any such machine or equipment in the Premises, Tenant, at no cost to
City, shall reinforce the floor of the Premises, pursuant to plans and specifications approved by
City and otherwise in compliance with the constructions provisions of this Lease, as necessary to

assure that no damage to the Premises or the Bulldmg or weakening of any strictural supports
will be occasioned thereby.

12.6  Antennae and Telecommunications Dishes.

Except as set forth in dpproved plans as part of the Initial Improvements, no antennae or
telecommunications dish or other similar facilities may be installed on the roof or exterior of the
Premises without the prior written approval of the City Administrator, which approval shall not’
beé unreasonably withheld, conditioned or delayed. Any wireless telecommunications systems
- shall be subject to City’s-approval pursuant to City’s policies on the siting and requirements for
witeless telecommunications, as the same may be amended or modified from time to time, No
such antennae shall interfere with City's plans for solar panels or wind turbines on the roof of the

. Building or City’s emergency communications and transmission Facilities (if any) and, to the
‘extent existing at the time approval to the same was requested, City’s non-emergency
communications and transmission facilities of City (if any).

Section /3 DAMAGE OR DESTRUCTION
B 13.1  General; Notice; Waiver,

(@ General. If at any time during the Term any damage or destruction occurs |
to all or any portion of the Premises, including the Improvements thereon, and including, but not

limited to, any Major Damage and Destructmn, the rights and- obhgatxons of the Parties shall be -
. as set forth in this Section.

R)) Notice, If there is any damage to or d_estruction of the Premises or of the
Improvements thereon or any part thereof, which could materially impair use or operation of the
- Tmprovements for their intended purposes for a period of thirty (30) days or longer, Tenant shall
" promptly, but not more than ten (10) days after the occurrence of any such damage or
destruction, give written notice thereof to City describing with as much- spec1ﬁcxty as is
reasonable the nature and extent of such damage or destructiorn.

(© Waiver, The Parties intend that this Lease fully govern all of their nghts
and obligations in the event of any damage or destruction of the Premises. Accordingly, City
and Tenant each hereby waive the provisions of Sections 1932(2) and 1933(4) of the California
Civil Code, as such sections may from time to time be amended, replaced, or restated.
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13.2 Rent after Damage or Destruction..

. ¥f there is any damage to or destruction of the Premises, including the Initial .
Improvements thereon, this Lease shall not terminate except as otherwise specifically provided
in Section 13.3 [Restoration Obligations] or Section 13.4 [Major Damage and Destruction or
Uninsured Casualty]. In the event of any damage or destruction to-the Premises, Tenant shall
_ continue to pay to City all Rent, subject to the abatement provisions in this Section 13, until
Tenant or City termmates this Lease pursuant to Section 13.3 or Sectlon 13.4 below. )

13.3 Restorauon Obligations.

g (a) City's Obligations. If the roof, foundation, exterior walls, interior load
bearing walls or other structural elements of the Building are damaged or destroyed, then City
shall repair the same provided that funds for such repairs are appropriated by City’s Board of -
Supervisors, in its sole discretion, for such purpose and that such repairs can be made within two

. hundred ten (210) days after the date of such damage (the “Repair Period™). In the evenit such

conditions are satisfied, this Lease shall remain in full force and effect except that Tenant shall

" be entitled to a proportionate reduction of Base Rent during the period of such repairs based

upon the extent to which such damage and the making of such repairs materially interferés, with

_ Tenant’s use or occupancy of the Premises, City shall notify Tenant within ninety (90) days

after the date of such damage whether or not such repairs ¢an be made within the Repair Period,

and City’s determination thereof shall be binding on Tenant. If such repairs cannot be made .

within the Repair Period or if the funds for such repairs are not appropriated by City's Board of

Supervisors, City shall have the option to notify Tenant of: (a) City’s intention to repair such

damage and diligently prosecute such repairs to completion within a reasonable period after the

Repair Period, subject to the Board of Supervisor’s appropriation of all necessary funds, in which

event this Lease shall confinue in full force and effect and the Base Rent shall be reduced as

provided herein so long as City diligently prosecutes stich repairs to completion subject to Force

.~ Majeure; or (b) City’s election to terminate this Lease as of a date specified in such notice, which

date shall be not less than thirty (30) nor more than sixty (60) days after notice is given by City.

If funds for such repairs are not appropriated by City's Board of Supervisors, then City shall be

deemed to have elected option (b) of the preceding sentence. In case of termination, the Base

Rent shall be reduced as provided above. In the event of a termination of the Lease resulting.

. from the decision of the City’s Board of Supervisors:not to appropriate funds for Ieparrs under

" this Section, Tenant at its sole discretion may elect, by written notice to Landlord given within
thirty (30) days of receipt of City’s notice that such funds have not been appropriatéd, to pay for

. such repairs-in which event this Lease shall not terminate and shall continue in full force and

effect with Tenant assuming the obligation to make the identified repairs.

In no event shall City be required to repair any damage to Tenant 5 Personal
Property or any Improvements or alterations installed or made on the Premises by or at the
expense of Tenant.- Without limiting the foregoing, in'the event the Premises or the Building is
substantially damaged or destroyed and City intends to rebuild for public purposes inconsistent
with this Lease, City may terminate this Lease upon written notice to Tenant.

. : @ Tenant's Obligations. If all or any portion of the Improvements.’
are damaged or destroyed by an event not constituting an Uninsured Casualty or Major Damage
or Destruction for which Tenant elects to terminate this Lease under Section 13.4 [Major )
Damage and Destruction or Uningured Casualty] or for which City elects to terminate this Lease
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under Section 13. 3( a) [City's Obhgatlons], then Tenant shall, subject to Section 13.4 hereof,
within ‘a reasonable period of time, commence and diligently, subject to Force Majeure, Restore
the Premises (except for the roof and structural portions of the Building to be repaired by City in
accordance with the terms of this Lease) to substantially the condition they were in immediately
before such damage or destruction, to the extent possible in accordance with then applicable
Laws. During such restoration, Tenant shall be entitled to a proportionate reduction of Base
Rent'during the period of such repairs (but not to exceed one hundred eighty (180) days) based
upon the extent to which such damage and the making of such repairs materially interferes with
Tenant’s use or occupancy of the Premises, Except as set forth below, all insurance proceeds

‘received by Tenant for the repair or rebuilding of the Premises shall be used by Tena};tt for the

~ repair or rebuilding of the Premises. All restoration performed by Tenant shall be in accordance

with the procedures set forth in' Section 10 [Subsequent Constructmn, Enhanced Improvements]
. and shall be at Tenant’s sole expense.

134 - Ma;or Damage and Destruction or Unmsured Casualty

. (@  Tenant’s Election to Restore or Terminate. If an event of Major Damage
or Destruction or Uninsured Casualty occurs at any time during the Term and City does not
terminate this Lease as provided.above, then Tenant shall provide City with a written notice (the
“Casualty Notice™) either (1) electirig to commence and complete Restoration of the Premises to~
substantially the condition they were in immediately before such Major Damage or Destruction
_or'Uninsured Casualty to the extent possible in accordance with then applicable Law and in
accordance with any restoration work to be performed by City in accordance with the terms of
this Lease; or (2) electing to terminate this Lease (subject to Section 13.4(b) [Condition to
Termination; Payment of Insurance Proceeds]). Tenant shall provide City with the Casualty
Notice no later than ninety (90) days following the occurrence of such Major Damage or
. Destruction or Uninsured Casualty. If Tenant elects to Restore the Improvements, all of the
provisions of Section 10 [Subsequent Construction; Enhanced Improvements] that are applicable -
. to Subsequent Construction of the Improvements shall apply to such Restoration of the
Improvements to. substantially the condition they were in prior to such Major Damage or
Destruction as if such Restoration were Subsequent Construction. During such restoration,
Tenant shall be entitled to a proportionate reduction of Base Rent during the period of such
repairs (but not to exceed two hundred ten (210) days) based upon the extent to which such

damage and the making of such repairs materially interferés with Tenant’s use or occupancy of
the Premises.

. ®) Condition to Termjnation; Payment of Insurance Proceeds. As a condition
precedent to Tenant’s right to terminate the Lease upon the occurrence of either of the events set
forth in Section 13.4(a) [Tenant’s Election to Restore or Terminate] above, Terant, in its election .
to terminate described in Section 13.4(a), shall state the estimated cost of Restoration of the
Premises, and the amount by which the estimated cost of Restoration exceeds insurance proceeds
. payable. Upon receipt by Tenant of any insurance proceeds paid on account of such casualty for

the repair or rebuilding of the Premises, Tenant shall promptly pay or causeé to be paid to City -
such insurance proceeds recoverable by Tenant after first reimbursing Tesiant the costs incurred
by Tenant of constructing the Initial Improvements Upon such event, Tenant shall provide to
City a statement of such costs and the remaamng debt, certlflcd as true and correct, together with
appropriate backup documentation.
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13.5 Effect of Terminaﬁon;

If Tenant elects to terminate the Lease under Section 13.4(a) [Tenant’s Election to

. Restore or Terminate] above, then this Lease shall terminate on the date that Tenant shall have

 fully complied with all provisions of the first sentence of Section 13.4(b) [Condition to
Termination; Payment.of Insurance Proceeds]. Upon such termination, the Parties shall be
released thereby without further obligations to the other party as of the effective date of such -
termination subject to payment to City of accrued and unpaid Rent, up to the effective date of
such termination; provided, however, that the indemnification provisions héreof shall survive
any such termination with respect to matters arising before the date of any such termination.
City’s right to receive insurance proceeds under this Lease shall survive the te1mmat10n or
expiration of the Lease.

13.6 Distribution Upon Lease Tetining tion.

If Tenarit is obligated to restore the Premises as provided herein and the Lease is
terminated as a result of an Event of Default by Ténant, then at the time of termination Tenant
shall transfer to City all remaining insurance proceeds for the repair or rebuilding of the
Premises, or the right to such proceeds if not yet recewed in order to atlow City to complete the
restoration of the Premises.

: _J’ectzof.e V4 CONDEMNATION
14.1 Definitions.

(@) “Takmg means a takmg or damaging, mcludmg severance damage, by
emment domain, riverse condemmnation or for any public or quasi-public use under law. A
Taking may occur pursuant to the recording of a final order of condemnation, or by voluntary
" sale or conveyance in lieu of condemnation or in settlement of a condemnauon action.

(b) “Date of Taking” means the earlier of (i) the date upon which title to the
portion of the Premlses taken passes to and vests in the condemnor, or (ii) the date on which
Tenant is dispossessed. - -

(©) “Award” means all compensatmn sums or anythmg of value paid,
awarded or received for a Taking, whether pursuarit to judgment, agreement, settlement or
otherwise,

(d . “Improvements Pertaining to the Realty” means machinery or
eqmpment installed for use on the Premises that cannot be removed without a substantial
- economic loss or without stbstantial damage to the property on which it is installed, regardless
of the method of installation, but excluding all of Tenant's Personal Property, In determining
- whether particular property can be removed “without a substantial economic loss,” the value of
the propetty in place considered as part of the realty should be compared with its value if 1t were
removed and sold.

14.2° G‘eneral

If during the Terni or durmg the penod between the execution of this Lease and the

- Commencernent Date, there is any Taking of all or any part of the Premises or any interest in this
Lease, the rights and obligations of the parties hereunder shall be determined pursuant to this
Section. City and Tenant intend that the provisions hereof govern fully in the event of a Taking
and accordingly, the parties each hereby waive any right to terminate this Lease in whole or in
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part under Sections 1265,110, 1265. 120, 1265 130 and 1265.140 of the California Code of Civil
Procedure or under any similar law now or hereafter in cffect

143  Total Taking: Automatic Termination.

: If there is a fotal Takmg of the Premises, then this Lease shall terminate as of the Date of
© Taking.

144  Partial Taking; Electlon to Terminate

(a) K there is a Takmg of any portion (but less than all) of the Premlses, then
this Lease shall terminate in its entirety under either of the following circumstances: (i) if all of
the following exist: (A) the partial Taking renders the remaining portion of the Premises
untenantable or unsuitable for continued use by Tenant, and (B) Tenant elects to terminate; or
(ii) if there is a partial Taking of a substantial portion of the Premises, then City shall have the
right to terminate this Lease in its entirety; provided, however, that this Lease shall not terminate
. if Tenant agrees to, and does, pay full Rent and Participation Rent, without abatement, and
otherwise agrees to, and does, fully perform all of its obligations hereunder.

(b) . Either party electing to terminate under the provisions of thlS Section shall
do so by giving the other party written notice to the other party before or within thirty (30) days
-after the Date of Taking, and thereafter this Lease shall terminate upon the latér of the thirtieth
. (30th) day after such written notice is given or the Date of Taking.

14.5 “Rent; Award.

Upon termination of this Lease pursuant to an election under Section 14.4 [Partial
Taking; Election to Teriminate] above, then: (i) Tenant’s obligation to pay Rent shall continue up
until the date of termination, and thereafter shall cease, except that-Rent shall be reduced as
provided in Section 14.6 [Partial Taking; Continuation of Lease] below for any period during
which this Lease continues in effect after the Date of Taking, and (ii) City shall be entitled to the '

_entire Award in connection therewith (including, but not limited to, any portion of the Award
made for the value of the leasehold estate created by this Lease and any Improvements
Pertaining to the Realty), and Tenant shall have no claim against City for the value of any -
unexpued term of this Lease, provided that Tenant may make a separate-claim for Tenant's
interest int the cost of the Initial Improvements and any Subsequent Construction to the extent
Tenant has not previously recovered such cost from revenues generated from the Premises, and .
for compensation for the loss of its interest in the Premises, and Tenant shall receive any Award
made specifically to Tenant, for Tenant's relocation expenses or the interruption of or damage to
Tenant’s business or damage to Tenant’s Personal Property.

14.6 Part1a1 Takmg, Contmuatxon of Lease,

, If there is a partial Takmg of the Premises under circumstances where this Lease is not
terminated in its entirety under Section 14.4 [Partial Taking; Election to Terminate] above, then
this Lease shall terminate as to the portion of the Premises so taken, but shall rémain in full force

‘and effect as to the portion not taken, and the rights and obligations of the parties shall be as
follows: (2) Base Rent shall be equitably reduced by an amount that Tenant's use and operation

~ of the Building is affected (the “Base Rent Reduction™), as agreed to by the parties or, if the .
parties cannot so agree, then as determined by arbitration as set forth below, and (b) City shall be
entitled to the entire Award in connection therewith (including, but not limited to, any portion of
the Award made for the value of the leasehold estate created by this Lease) and Tenant shall
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have no claim against City for the value of any unexplred term of thls Lease, provxded that
Tenant may make a-separate claim for compensation, and Tenant shall receive any Award made
specifically to Tenant, for Tenant’s interest in the cost of the Initial Improvements and any -
Subsequent Construction to the extent Tenant has not previously recovered such'cost from
revenues generated from the Premises, Tenant's relocation expenses or the interruption of or

- damage to Tenant’s busmess ot- damage to Tenant s Personal Property.

147 TempqrarzTakmgs. i

Notwithstanding anything to contrary in this Section, if a Taking occurs with respect to
all or any part of the Premises for a limited period of time not in excess of one hundred eighty
(180) consecutive days, this Lease shall remain unaffected thereby, and Tenant shall continue to
pay Rent and to perform all of the terms, conditions and covenants of this Lease. In the event of
such temporary Taking, Tenant shall be entitled to receive that portion of any Award
representing compensation for the Tenant's use or occupancy of the Premises during the .
applicable Taking and City shall be entitled to recéive that portion of the Award representing
N compensatibn for City's use or dccupancy of the Premises during the applicable Taking. .

14.8  Arbitration of Disputes Relatmg to Rent Reductmn :

In the event the parties cannot mutually agree upon the Base Rent Reductwn from a
partial Taking in which this Lease is not terminated, such disputed amount shall be determined in
the manner provided in this Section 14.8. Either paity may invoke the provisions of this Section
at any time after negotiating in good faith for a period of not less than thn'ty 30) days by
delivering written notice to the other party. -

(a) Agpomtment Each party shall appomt one ( 1) appralser within thirty (30)
days after the notification invoking the arbitration process. Upon selecting its appraiser, each
party shall promptly notify the other party in writing of the name of the appreuser selected. Each
- such appraiser shall be competent, licensed, qualified by training and éxperience in the City and
County of San Francisco, and shall be'a member in good standing of the Appraisal Institute and
designated as a MAI, or, if the Appralsal Institate no longer exists, shall hold the senior
professional designation awarded by the most prominent organization of appraisal professmnals
then awarding such professmnal desxgnatlons Without limiting the foregoing, each dppraiser
shall have at least ten (10) years’ experience valuing commercml real estate 111 the City and
County of San Francxsco

[O) Appralsal Instructlon ‘Each apprauscr will make an independent -
determination of the Base Rent Reduction. The appraisers may share and have-access to
'objective information in prepating their appraisals, but they will independently analyze the
information in their determination of the Base Rent Reduction.  Neither of the appraisers shall
have access to.the appraisal of the other (except for the sharing of objective information
contained in such appraisals) until both of the appraisals are submitted in accordance with the
provisions of this Section. Neither party shall communicate with the appraiser appointed by the
other party regarding the instructions contained in this Section before the appraisers complete
.their appraisals. If either appraiser has questions regarding the instructions in this Section or the
interpretation of the Lease, such appraiser shall use his or her own professional judgment and
shall make clear all assumptions upon which his or her professional conclusions are based,
including any supplemental instructions or interpretative guidance received from the party

- appointing such appralser There shall not be any arbitration or adjudication of the instructions
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to the appra1sers contained in this Section. Each appraiser shall completc sign and submxt its
written appraisal setting forth the Base Rent Reduction to the parties within thirty (30) days after
the appointment.of the last of such appraisers. If the higher appraised Base Rent Reduction is .
not more than one hundred ten percent (110%) of the lower appraised Base Rent Reduction, then
- the Base Rent Reduction shall be the average of such two (2) Base Rent Reduction figures.

@ “Basebail” Appraisal. If the higher appraised Base Rent Reduction
is more than one hundred ten percent (110%) of the lower apptaised Base Rent Reduction, then
 the first two appraisers shall agree upon and appoint an independent third appraiser within thirty

(30) days after both of the first two (2) appraisals have been submitted to the partles,
accordance with the following procedure. The third appraiser -shall have the minimum
quahﬁcatmns as required of an appraiser pursuant to subsection (i) @bove, and shall also have
experience acting as a third appraiser of disputes involving commercial real estate or real estate
development opportunities, including ground leases and rental valuation. The two appraisers
shall inform the parties of their appointment at or before the end of such thirty (30)-day -
appointment period: Each party shall have the opportunity to question the proposed third
appraiser, in writing only, as to his or her qualifications, experience, past working relationships
with the parties, and any other matters relevant to the appraisal set forth in this Lease. Either
party may, by written notice to the other party and the two appraisers, raise a good faith .
objection to the selection of the third appraiser based on his or her failure to meet the
requirements of this Section. In such event, if the two (2) appraisers determine that the obJectlon
was made in good faith, the two (2) appraisers shall promptly select another third appraiser,
subject again to the same process for the raising of objections. If neither party raises a good faith
objection to the appointment of the third appraiser within ten (10) days after notice of his or her
appointment is given, each such party shall be deemed to have waived any issues or questions -
relating to the qualifications or independence of the third appraiser or any other matter relating to
the selection of the third appraisef under this Lease. If for any reason the two appraisers do not
appoint such third appraiser within such thirty (30)-day period (or within a reasonable period
thereafter not to exceed twenty (20) days in the event a good faith objection is made as provided
above), then either party may apply to the American Arbitration Association (“AAA”) for
appointment in accordance with the AAA rules-and procedures for appointment of an
independent third appraiser meeting the foregoing qualifications.

Such third appraiser shall consider the appraisals submitted by the first two appraisers as
well as any other relevant written evidence which the third appraxser may request of either or
both of the first two appraisers. If either of the first two appraisers shall submit any such

. evidence to such third appraiser, it shall do so only at the request of the third appraiser and shall . . -
" deliver a complete and accurate copy to the other party and the appraiser such party sélected, at -
the same time it submits the same to the third appraiser. Neither party, and neither of the. .
appraisers they appoint, shall conduct any ex parte communications with the third appraiser” -
regarding the subject matter of the appraisal. Within thirty (30) days after his or her -
appointment, the third appraiser shall select the appralsed Base Rent Reduction determined by
one or the other of the first two (2) appraisers that is the closer, in the opinion of the third
appraiser, to the appropriate Base Rent Reduction. The determination of the third appraiser shall
be limited solely to the issue of deciding which of the appraisals of the two appraisers is closest
- to the appropriate Base Rent Reduction. The third appraiser shall have no right to propose a
middle ground or to modify either of the two appraisals, or any provision of this Lease.
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: (i)  Conclusive Determination, Except as provided in California Code
. of Civil Procedure Section 1286.2 (as the same may be amended from time to time), the
deterrnination of the Base Rent Reduction by the accepted appraisal shall be conclusive, final
and binding on the parties. Neither of the first two (2) appraisers nor the third appraiser shall
have any power to modify any of the provisions of this Lease and must base their decision on the
definitions, standards, assumptions, instructions and other provisions contained in this Lease.
Subject to the provisions of this Section, the partles will cooperate to provide all appropriate
information to the appraisers and the third appraiser, The appraisers (but not the third appraiser)
can utilize the services of special experts, including expets to determine such things as property
condmon, market rates, leasing commissions, renovation costs and similar matters. The
appraisers and the third appraiser will each produce their determination in writing, supported by
the reasens for the deteimination. :

(iii) . Fees and Costs: Waxver Fach party shall bear the fees, costs and
expenses of the appraiser it selects and of any experts and consultants used by that appraiser.
The fees, costs and expenses of the third appraiser, if any, shall be shared equally by City and
Tenant. Bach party waives any claims against the appraiser appomted by the other party, and
Against the third appraiser, for negligence, malpractice or similar claims in the performance of .
the appraisals or arbitration contemplated by this Section. Until the date the Base Rent
" Reduction is finally determined under the process outlined above, then Tenant shall pay the Base

Rent Reduction determined by City. Upon the date of final determination, City shall refund any
excess amount to Tenant or Tenant shall pay any shortage to City, as the case may be. No such-
delay in the determination of Base Rent Reduction shall be deemed to constitite a waiver by
either party of the adjustment of Base Rent Reductlon as provided in this Sectlon

" Section 15 LIENS AND LEASEHOLD MORTGAGES
' 15.1 Lxens

" Tenant shall keep the Premises free from any liens arising out of any. work performcd

- material furnished or obligations incurred by or for Tenant, In the event Tenant does not, within
thirty (30) days following the imposition of any such lien, cause the lien to be released of record
‘by payment or posting of a proper bond, City shall have, in addition to all other remedies, the
right, but not the obligation, to cause the lien to be released by such means as it shall deem

' proper, including, but not limited to, payment of the claim giving rise to such lien. All such
sums paid by City and all expenses incutred by it in connection therewith (including, without
limitation, Attorneys' Fees and Costs) shall be payable to City by Tenant upon demand.” City
shall have the right to post.on the Premises any notices that City thay deem proper for the =
protection of City, the Premises, and the Building, from mechanics’ and materialmen’s liens.
Tenant agrees to mdemmfy defend and hold City and its Agents harmless from and against any

" claims for mechanic’s, materialmen’s or other liens i in connection with any repairs or '
construction on the Premlses or materials furnished ot obligations incurred by or for Tenant.

© 152 Encumbrance of Landlord's Fee Interest.

To the extent permitted by apphcable Law, C1ty may at any time sell or otherwise -

. transfer or encumber its fee estate in any portion of the Premises provided that (i) any such sale
or encumbrance shall be subject and subordinate to all of the terms of this Lease and the _
leasehold estate created hereby, (ii) the rights of Tenant under the Lease shall not be affected or
dlsturbed by any such sale or encumbrance or by the exercise of any nghts or remedies by any
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purchaser or moitgagee arising out of any instrument reflecting such sale or encumbrance so
long as no Event of Default is outstanding hereunder. Tenant shall not under any circumstances
whatsoever Encumber in any manner the City's interest in the Premises, the Building, the

Improvements, or the Lease. City shall not subordinate its mterests nor 1ts nght to receive Rent
to any Mortgagee of Tenant,

15.3 Leasehold Encumbrances

(2  Tenant's Right to Mortgage Leasehol d. Except as expressly permitted in

this Section 15.3, Tenant shall not Encumber Tenant's leasehold interest in the Premises, the
- Building, the Improvements or the Lease. Any Mortgage that is not. permitted hereunder shail be

deemed to be a violation of this Lease on the date of its execution or filing of record regardless

of whether or when it is foreclosed or otherwise enforced. Pursuant to the terms and to the

extent permitted by this Section 15.3, Tenant shall have the right to Encumber Tenant’s
- leasehold estate created by this Lease by way of a leasehold Mortgage; provided that,
notwithstanding any foreclosure thereof, Tenant shall remain liable for the payment of Rent and
for the performance of all other obligations under this Lease. Tenant shall promptly notify City
‘of any lien or encumbrance of which Tenant has knowledge and which has been recorded against

- or attached to the Improvements or Tenant’s leasehold estate hereunder whether by act of Tenant
or otherwise.

(b) Leasehold Mortga;ze Subject to this Lease. . W1t11 the cxcepuon of the
nghts cxprcssly granted to' Mortgagees in this Lease, the execution and delivery of a Mortgage
- shall not give or be deemed to give a Mortgagee any greater rights than those. granted to Tenant
hereunder. Notwithstanding anything to the contrary set forth herein, any rights given hereunder
* to Mortgagees shall not apply to more than one Mortgagee at any one time. If at any time there -
is more than one Mortgage constituting a lien on any portion of the Premises, the lien of the
Mortgage prior in time. to all others shall be vested with the rights under this Section 15 to the
exclusmn of the holder of any junior Mortgage.

6] No Invalidation of Mortgage by Tenant Default. No faxlure by -
Tenant or any other party to comply with the terms of any Mortgage, including, without
limitation, the use of any proceeds of any debt, the repayment of which is secured by the
Mortgage, shall be deemed to invalidate, defeat or subordinate the lien of the Mortgage.
Notwithistanding anything to the contrary in this Lease, neither the occurrence of any default
under a Mortgage, tior any foreclosure action or conveyance in-Heu-of foreclosure, nor any
action taken by a Mortgagee as permitted under the terms of the Mortgage or to cure any default
- of Tenant under this Lease, shall, by itself, constitute an Event of Default under this Lease.

(ii)  Purpose of Mortgage; Protections Limited to Permitted

Mortgagees. A Mortgage may be given only to a Bopa Fide Institutional Lender, or to any other
lender approved by City in its sole discretion. A Mortgage shall be made only to finance the
Initial fraprovements and any Subsequent Construction, or for the purpose of refinancing a
permitted Mortgage, and shall not be cross-collateralized or cross defaulted with any other debt
of Tenant or.any other party. Tenant shall not be permitted to refinance a permitted Mortgage in
order to take out cash for application to property other than the Premises or for application to the
obligations of Tenant other than those created under this Lease. Notw1ﬂlstandmg the foregoing,

“Tenant shall have the right to place a Mortgage on Tenant's interest in the Premises in connection
with a corporate reorganization or the sale of all or substanually all assets or other securitized
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financings relative to multiple properties owned or leased by Tenant and its niembes, provided -
that: (i) Tenant shall not be permitted to create any structure that ‘would directly or mdxrectly be,

or be perceived to be in City’s reasonable judgment, an obhgauon or security of Clty, (ii) the
Cross-Collateralized Debt Leverage Ratio at the time of entering into such Mortgage is less than
or equal to eighty percent (80%), (iii) Tenant notifies City of the cross-coilateralized debt
transaction not less than sixty days prior to closing and provides information reasonably

+ requested by City regarding thé proposed transaction and the Cross-Collateralized Debt Leverage -
Ratio, and (iv) City consents to the cross-collateralized debt transaction for purposes of verifying -
that the above requirements have been satisfied, which consent shall not be unreasonably - -
withheld, conditioned or delayed. For purposes of the foregoing, the term “Cross-
Collateralized Debt Leverage Ratio” shall mean the quotient, expressed as a percentage, of
(A) the principal outstanding balance of the cross-collateralized debt at the time any such

. Mortgage is entered into, divided by (B) the fair market value of all propetties (including,
without limitation, the Tenant's interest in the Premlses) securmg such cross-~collateralized dcbt

-at the time the Mortgage is recorded.

(iif) Rights Subject to Lease; Restoratmn Obhgatxon All rights
acqmred by the Mortgagee under'a Mortgage shall be subject to each and all of the covenants,

conditions and restrictions set forth in this Lease, and to all rights of the City. hereunder. None of -

such covenants, conditions and restrictions is or shall be waived by City by reason of the giving

of the Mortgage, except as expressly provided in this Lease or otherwise specifically waived by
City in writing, Except as set forth below, no Mortgagee shall be obligated to restore any

damage to the Premises; provided, however, (i) that nothing in this Section shall be deemed or

construed to permit or authorize any such holder to devote the Premises or any part thereof to

any uses, of to construct any improvements thereon, other than those uses or improvements
permitted under this Lease, and (ii) in the event that the Mortgagee obtains title to the leasehold

and chooses not to complete or restore the improvements where Tenant otherwise has the
.obligation to so restore, it shall so notify City in writing of its election within forty-five (45) days -
following its acquisition of the tenancy interest-in this Lease and shall sell its ténancy interest -
with reasonable diligence to a purchaser that shall be obligated to restore the improvements as
required under this Lease, but in any event the Mortgagee shall cause such sale to occur within
. six (6) months following the Mortgagee’s written notice to City of its election not to restore. If -
. Mortgagee fails to sell its tenancy interest using good faith effoxts within such six.(6) month
period, it shall not constitute a defanlt hereunder, but the Mortgagee shall be obligated by the
provisions of this Lease to restore the improvements to the extent Teriant is required under this
Lease to so restore, : 4 ‘

@iv) chmred Notice Prov1s1on in Mortgage. Tenant agrecs to have
any Mortgage provide: (a) that the Mortgagee shall by registered or certified mail give written
nofice to City of the occurrence of any event of default under the Mortgage; (b) that City shall be
given notice at the time any Mortgagee initiates any foreclosure action; and (c) that the :
disposition and application of insurance and condemnatlon awards shall be in accordance with
the prov131ons of this Lease.

T 15 4 _ Notices to Mortgagee:

_ (a) . ~ Copies of Notices, Subject to subsection (b) below, City shall g1ve a copy
" of each default notice City gives to Tenant from time to time of the occurrence of a default or an
Event of Default, to a Mortgagee that has given to City" ‘written notice substantially in the form
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‘ _provided in subsection (b). Copies of such notices shall be given to the Mortgagee at the same

time as notices are given to Tenant by City, addressed to the Mortgagee at the address last
furnished to City. City’s delay or failure to give such nofice to the Mortgagee shall not be
deemed to constitute a default by City under this Lease, but such delay or failure shall extend for .
the number of days until such notice is given, the time allowed to the Mortgagee to cure arny
default by Tenant. Any such notices to Mortgagee shall be given in the same manner as

_ prov1ded in Section 28 [Notices] below.

® Notice From Mortgagee to City. The Mortgagee shaﬂ be entltled
to receive notices from time to'time given to Tenant by City under this Lease in accordance with
subsection (a) above, provided such Mortgagee shall have delivered a notice to City i in
substantially the following form:

“The undersigned does hereby certify that it is the Mortgagee, as such term is defined in .
that certain Lease entered into by and between the City and County of San Francisco, as .
landlord, and , as tenant (the “Lease”), of Tenant's interest in the Lease
. of the premises known.as the Bill Graham Civic Auditorium, a legal description of which
- is attached hereto as Exhibit A, The undersigned hereby requests that.copies of any and
all. default notices from time to time given under the Lease by City to Tenant be sent to
the undersigned at the following address : , e

. 155 Morteagee's Right to Cure.

If Tenant shall enter into a Mortgage in compliance with the provisioris of this Lease,

then, so long as any such Mortgage shall remam unsatisfied of record, the following provisions-
shall apply:

® Cure Periods. In the case of any notice of dei:’ault given by City to Tenant,
the Mortgagee shall have the same concurrent cure-periods as are given Tenant under this Lease
for remedying a default or causing it to be remedied plus-an additional fifteen (15) days ,
thereafter for a monetary default or an additional thirty (30) days thereafter for a nonmonetary
default, and City shall accept such performance by or at the instance of the Mortgagee as if the
same had been made by Tenant within the applicable cure periods under the Lease.

®) Poreclosure. Notwithstanding anything contained in this Lease to the

contrary, upon the occurrence of an Event of Default, other than an Event of Default duetoa

default in the payment of money or other default reasonably susceptible of being cured prior to
" Mortgagee obtaining possession, City shall take no action to effect a termination of this Lease if,

within thirty (30) days after notice of such Event of Default is given to Mortgagee, a Mortgagee

shall have (x) obtained possession of the Premises (including possession by a receiver), or

() notified City of its intention to institute foreclosure proceedings or otherwise acquire Tenant's

interest under the Lease, and thereafter promptly commerces and prosecutes such proceedings
“with diligence and dispatch and completes such proceedings no later than six (6) months

thereafter, A Mortgagee, upon acquiring Tenant's interest under this Lease, shall be required

promptly to cure all monetary defaults and all other defaults then reasonably susceptible of being.
. cured by such Mortgagee. The foregoing provisions of this subsection (b) are subject to the
following: (i) no Mortgagee shall be obligated to continue possession or to continue foreclosure
proceedings after the defaults or Events of Default hereunder referred to shall have been cured; .
(ii) nothing herein contained shall preclude City, subject to the provisions of this Section, from
exercising any rights or remedies under this Lease (other than a termination of this Lease to the
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extent otherwise permitted hereunder) with respect to any other Event of Default by Tenant

-during the pendency of such foreclosure proceedings; and (iii) the Mortgagee shall agree with -

' City in writing to comply during the period City forebears from terminating this Lease with the
terms, conditions and covenants of this Lease that are reasonably susceptible of being complied
with by the Mortgagee. Notwithstanding anything to the contrary, the Mortgagee shall have the
right at any time to notify City that it has relinquished possession of the Premises to Tenant, ot
that it will not instittite foreclosure proceedings or, if such foreclosure proceedings have
commenced, that it has discontinned them, and, in such event, the Mortgagee shall have no -
further liability from and after the date it delivers such.notice to City, and, thereupon, City shall -
be entitled to seek the termination of this Lease and/or any other available remedy as provided in
this Lease. If Mortgagee is prohibited by any process or infjunction issued by any court having

-jurisdiction of any bankruptcy or insolvency proceedings. mvolvmg Tenant from commencing or
prosecuting foreclosure or other appropriate proceedings in the nature thereof, the times
specified above for commencing or prosecuting such foreclosure or other proceedings shall be

~ éxtended for the period of such prohibition, provided that Mortgagee shall (i) have fully cured
any Event of Default due to a default in the payment of money, (i) continue to pay currently
such monetary obligations as and when the same become dite, and (iii) perform all other
obligations of Tenant under this Lease to the extent that they are reasonably susceptible of bemg
performed by the Mortgagee. Notwithstanding anything herein to the contrary, to the extent the
Mortgagee is not reasonable capable of performing an obligation under this Lease, such
obligations shall apply to and remain effective on a prospective basis to any assignee or

- transferee of the Mortgagee notwithstanding Mortgagee’s inability to perform. Notwithstanding
anything to the contrary above, if the Premises are not used by Tenant or Mortgagee or a -
designee of Mortgagee as required in Section 7 above and such non-use continues for a period of

“twelve (12) months, then City shall have the right to terminate this. Lease by providing thirty (30)
‘days notice of termination, subject to Tenant's and/or Mortgagee's right to cure by commencing
concert operatxons during the thirty (30) day period and continuing thereafter i in accordance with
Sectmn 7.

(o) Construction. Subject to ~subs¢ction (b) above, if an Event of Defaﬁlt
~ occurs following any damage but prior to restoration of the improvements, the Mortgagee, either

before or after foreclosure or action in lieu thereof, shall not be obligated to restore the o
improvements beyond the extent necessary to preserve or protect the improvements or
construction already made, unless the Mortgagee expressly assumes Tenant's obligations to City
by written agreement reasonably satisfactory to City, to restore, in the manner provided in this
Lease, the i itnprovements. Upon assuming Tenant's obligations to restore, the Mortgagee or any
transferee of Mortgagee shall not be required to adhere to the existing construction schedule, but
instead all dates set forth in this Lease for such restoration or otherwise agreed to shall be
extended for the period of delay from the date that Tenant stopped work: on the restoration to the
date of such assumption.

(@) New Lease. In the event of the texmination of this Lease before the
expiration of the Term, except as a result of damage or destruction to the Premises as in =~~~
Section 13 or a Taking as set forth in Section 14, City shall serve upon the Mortgagee written
notice that this Lease has been terminated, togethcr with a statement of any and all sums which
would at that time be due.under this Lease but for such termination, and of all other defaults, if
any, under this Lease then known to C1ty The Mortgagee shall thereupon have the option to
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obtain-a New Lease (a “New Lease”) in accordance with and upon the following terms and
conditions: '

@ Upon the written request of the Mortgagee, within thirty (30) days
after service of such notice that this Lease has been terminated, City shall enter into a New Lease
of the Premises with the Mortgagee within such period or its designee, subject to the provisions
set forth in this Section and provided that the Mortgagee assumes all of Tenant’s obligations
" under any subleases or contracts affecting the Premises then in effect; and

(ii) ~ Such New Lease shall be entered into at the sole cost of the
) Mortgagee, shall be effective as of the date of termination of this Lease, and shall be for the

remainder of the Term of this Lease and af the Rent and upon all the agreements, terms,
covenants and conditions hcreof in substantially the same form as this Lease (provided however,
that Mortgagee shall not be required to comply with any Laws or ordinances adopted by the City
after the Commencement Date hereof to the extent that such Laws or ordinances would not have
been applicable to Tenant under this Lease). Such New Lease shall require the Mortgagee to
perform any unfulfilled obligation of Tenant under this Lease. Upon the execution of such New

* Lease, the Mortgagee shall pay any and all sums which would at the timne of the execution

thereof be due under this Lease but for such termination, and shall pay all expenses; including
Attorneys’ Fees and Costs incurred by City in connection with such defaults and termination, the
recovery of possession of the Premises, and the preparation, execution and delivery of the New
Lease. Effective upon the commencement of the term of any New Lease, any sublease or
contract then in effect shall be assigned and transferred to Mortgagee.

: © (e) Nominee. Any rights of a Mortgagee under this Section 15 mdy be
exerc1sed by or through its nominee or designee (other than Tenant) which is an affiliate of the

" Mortgagee; provided, however, no Mortgagee shall acquire title to the Lease through a nominee
or designee which is not a person otherwise permitted to become Tenant hereunder; provided,
further that the Mortgagee may acquire title to the Lease tbxough a wholly owned (dlrectly or
indirectly) subsxd1ary of the Mortgagee.

§9)] Limited to Permitted Mortgagee NotW1thstandmg anything herein to the
contrary, the provisions of this Section 15 shall inure only to the benefit of the holder of a
.Mortgage which is pern:uttcd hereunder.

& - Consent of Mortgagee. No material modification, termination or
* cancellation of this Lease (herein, a “change”) shall be effective as against a permitted
Mortgagee unless a copyof the proposed change shall have been delivered to the Mortgagee and
such Mortgagee shall have either (i) approved the change in writing or (ii) failed to either ‘
approve or disapprove the change in writing within thirty (30) days after delivery of a copy
thereof to the Mortgagee, together with a request for the Mortgagee's approval of same.

t) - Limitation on Liability of Mortgagee. No Mortgagee shall be Hable to
perform Tenant's obligations under this Lease unless and until the Mortgagee acquires Tenant's
rights under this Lease. :

15.6  Assignment by Mortgagee.

The foreclosure of any Mortgage, or any sale thereunder, whether by judicial proceedings
or by virtue of any power contained in.the Mortgage, or any conveyance of the leasehold estate
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hercunder from Tenant to any ‘Mortgagee or its demgnee through, or in lieu of, foreclosure or
other appropriate proceedings in the nature thereof, shall not require the consent of City or
constitute a breach of any provision of or a default under this Lease, and upon such foreclosure,
sale or conveyance City shall recognize the Mortgagee or other transferee in connection
therewith as the tenant under this Lease. Such Mortgagee's or transferee’s right thereafter to

. transfer, assign or sublet this Lease or a New Lease shall be subject to the restrictions of
Sectlon 17 [Assxgnment & Sublettmg]

15.7 Transfer of Mortgage.

City hereby consents to the transfer of a Mortgage, prov1ded such transfer is to a Bona
Fide Institutional Lender and otherwise satisfies the requirements of this Lease, and in the event
of any such transfer, the new holder of the Mortgage shall have all the nghts of its predecessor
Mortgagee hereunder until such time as the Mortgage is further transferred or released from the
leasehold estate. .

" 15.8 Mcmorandum of Lease |

In the event the recordation of a memorandum of this Lease (a “Memorandum of
Lease”) is necessary in connection with a Mortgage permitted under this Lease, Tenant shall
have the right to at its sole cost t6 record a Memorandum of Lease confirming the existence of
this Lease, and commencement and expiration dates and option dates, and referencing the actual
Lease for all other provisions. In such event, the City agtees to prepare, execute and ,
acknowledge such Memorandum of Lease in recordable form, and deliver the Memorandum of

Lease to Tenant for Tenant's execution and recordation at Tenant's cost: If such a Memorandum )
of Lease is recorded, then upon expiration or earlier termination of this Lease, Tenant agrees ’
promptly to execute, acknowledge and deliver to City, upon written request by City, a -
termination of such Memorandum of Lease in such form as City may reasonably request, for the
purpose of terminating any continuing effect of the previously recorded Memorandum of Lease
as a cloud upon title to the Premises, and Tenant shall indemnify, defend and hold harmless City
from and against any and all claims, demands, liabilities, actions, losses, costs and expenses,
including (but not limited to) reasonable attorneys® fees, arising out of or in connection with
Tenant’s failure to so promptly execute such termination of Memorandum of Lease.

Section 76 SECURITY DEPOSIT
.16.1  Deposit.

Upon execution of this Lease, Tenant shall deposit with City the sum spemﬁed as the

- security deposit in the Basic Lease Information (the “Security Deposit”), in cash, to secure’
Tenant’s faithful performance of all terms, covenants and conditions of this Lease. Tenant
agrees that City may (but shall not be required to) apply the Security Deposit in whole or in part

‘to remedy any damage to. the Premises caused by Tenant, its Agents or Invitees, or any failure of

- Tenant to perform any other terms, covenants or conditions contained herein (including, but not

. limited to, the payment of Rent or other sum due hereunder either before or after a default),
without waiving any of City's other rights and remedies hereunder or at law or in equity and
without any obligation. Tenant waives any restmctlon on the use or apphcatlon of the Security
Deposit by City as set forth in California Civil Code Section 1950.7 or any similar law, statute or

ordinance now or hereafter in effect and agrees that City may retain any portion of Security _
" Deposit reasonably necessary to compensate City for any other foreseeable or unforeseeable loss
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or damage caused by the acts or omissions of Tenant, ifs Agents or Invitees. While City may
. take and hold for its account the Security Deposit upon a breach or default by Tenant or if City
. reasonably determines that its interest in the Security Deposit may be threatened or impaired,
. City shall not expend any of the Security Deposit on curative action or demand replenishment of

the Security Deposit unless and until any notice and cure periods have transpired and the default

thereby has become an Event of Default. Without limiting the foregoing, Tenant understands
and agrees that City may apply some or all of the Security Deposit to the payment of future Rent.
following a Tenant default. Upon the expiration or earlier termination of the Lease, City shall
return to Tenant the Security Deposit less any portion thereof applied by City in accordance with
this Section 16.1 or otherwise reqmred to cure any existing defaults of Tenant:

162 Replacement, -

Should City use any portion of the Security Deposit to cure any default by Tenant
hereunder, Tenant shall immediately replenish the Security Deposit to the original amount. At-
the start of the fifth (5%) Lease Year and each 5% anniversary thereafter, Tenant shall increase the
amount of the Security Deposit by twelve and one-half percent (12.5%). City’s obligations with
respect to the Security Deposit are solely that of debtor and not trustee. City shall not be
required to keep the Security Deposit separate from its general funds, and Tenant shall not be

entitled to interest on the Security Deposit. The amount of the Security Dep031t shall in no way
" limit the liabilities of Tenant under any provision of this Lease.

163" Alternative Forms of Secuntv,_

Tu lieu of cash security as provided above, Tenant may deliver to City an unconditional,
irrevocable standby letter of credit in a form reasonably approved by the City Attorney and the
‘City Administrator. The letter of credit shall be issued by a bank with a Moody’s rating of A or
better (or comparable successor rating). The issuing bank must have a branch office in San
Francisco at which demands on the letter of credit may be presented. The original term of the
letter of credit shall be no less than one year. Tenant shall'keep such letter of credit, at its
expense, in full force and effect until the sixtieth (60th) day after the expiration of the Term or
other termination of this Lease, to ensure the faithful performance by Tenant of all of the
covenants, terms and conditions of this Lease. Such letter of credit shall provide thlrty B0
days’ prior written notice to City of cancellation or material change thereof. In the event of any
nonextension of the letter of credit, Tenant shall replace such security with a cash Security
Deposit or another letter of credit permitted under this Section at least ten (10) days before
expiration of such letter of credit. If Tenant fails to do so City shall be entitled to present its
written demand for payment of the entire face amount of such letter of credit and to hold the
funds so obtained as the Security Deposit required under this Section. Any unused portion of the
funds so obtained by City shall be returned to Tenant upon replacement of the letter-of credit of
deposit of cash seeurity in the full amount required under this Section.

164 Assis_'rnment of Rents.

~ 'Ténant hereby assigns to City, as security for Tenant's performance of its obligations
under this Lease; all of Tenant's right, title and interest in and to all rents and fees due or to
become due from any present or future subtenant, licensee, concessionaire, ot other person
occupying or providing services or goods on or to the Premises, but such assignment shall be -
subject to the right of Tenant to collect such rents until the date of any default hereunder. Clty
shall apply amount collected hereunder to the Rent due under this Lease.
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Secrin 77 ASSIGNMENT AND SUBLETTING |
17.1  Assignments and Subleases

Tenant shall not directly or indirectly (including, without limitation, by merger,
acquisition or other transfer of any controlling interest in Tenant), voluntarily or by operation of
law, Ass1gn any part of its interest in or rights with respect to the Premises or its leasehold estate
bereunder, oz Sublease any portion of the Premises, without City’s prior written consent in each -
" instance, which consent shall not be unreasonably withheld or delayed by City after completion-

of the Initial Improvements, but may be withheld by City in its sole and absolute discretion
before completion of the Initial Improvements. Notwithstanding the foregoing, Tenant may
Assign this Lease or Sublet any or all portions of the Premises to (a) Another Planet
. Entertainment, ILLC, or any business directly or indirectly owned or controlled by, ot under
~ common-ownership or control with, Ancther Planet Entertainment, LLC, (b) a successor
. corporation to Tenant by merger or consolidation, or (¢) a purchaser of substantially all of the
. assets or outstanding equity of Another Planet Entertainment LL.C (each, ‘“Permitted
Successoxr”), without City's consent; provided, (i) Tenant shall provide to City notice of any such
Assignment or Sublet to a Permitted Successor as well as any requested backup information or
documeritation to verify.the ownership and control of the Permitted Successor, (if) the Permitted
Successor, or one or two guarantors acceptable to City in its reasonablc discretion (each such -
guarantor glvmg a guaranty in the form attached hereto as Exhibit E), have a net worth,
defermined in accordance with generally accepted accounting principles, of not less than Five
Million Dollars ($5,000,000); provided the value of this Lease shall not be included in any such
net worth calculation, and (iii) the requirements set forth in clauses (a)through (c), (¢) and (f) of
Section 17.2 [Conditions to Assignment or Sublet] are'satisfied. At such time or times as City
may reasonably request, Tenant must furnish City with a statement, certified as true and correct
by an officer of Tenant, setting forth all of the constituent members of Tenant and the extent of

- their respective holdings, and in the event any other persons have abeneficial interest in Tenant,

their names and the extent of such mtcrest

17.2 CondItxons to Assxggment or Sublet

Any Ass1g11mént or Sublet of this Lease is further subject to the satisfaction of the
following conditions precedent, each of which is hercby agreed to be reasonable as of the date

" hereof:

(a)  any assignee, by instrument in writing reasonably approved by the Clty
Administrator (in consultation with the City Attorney), for itself and its $uccessors and assigns,
. and expressly for the benefit of City, must agree to be subject to all of the conditions and
restrictions to which Tenant is subJ ect and must expressly assume all of the obligations of Tenant
under this Lease, and any. subteniant, by instrument in writing reasonably approved by the City
Administrator (in consultation with the City Attorney) must agree to be subject to all of the
applicable conditions and restrictions of this Lease as they relate to the subtenancy. It is the -
intent of this Lease, to the fullest extent permitted by Law and excepting only in the manner and
to the extent. specifically provided otherwise in this Lease, that no transfer of this Lease, or any
interest therein, however consummated or occurring, and whether voluntary or involuntary, may
. operate, legally or practicaily, to deprive or limit City of or with respect to any rights or remedies
or controls provided in or resulting from this Lease with respect to the Premises and the
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constructmn of the Improvements that Clty would have had, had there been no such transfer or
" change;

by all instli‘uments and other legal'documénts involved in effecting the
transfer shall have been submitted to City for review, including the agreement of sale, transfer
sublease or equwalent, and City shall have approved such documents;

(¢} there shall be no Event of Default on the part of Tenant under this Lease;

(d)  the proposed transferee (i) has the qualifications and has demonstrated to
City’s reasonable satisfaction that it is capable financially and otherwise, of performing each of
Tenant’s obligations under this Lease and any other-docurments to be assigned, and (11) is subject
to the 3unsdlct10n of the ¢ourts of the State of California;

(e) - the proposed transfer is not in connection with any transaction for the
purposes of syndicating the Lease, such as a security, bond or certlflcates of participation
financing as determined by City in its sole discretion; and

63) Tenant agrees and understands that the intent and purpose of this Lease is

for the uses as described in the Basic Lease Information, and not for the purpose of creating an

* investment in property. Therefore, while Tenant may charge to an assignee or sublessee an
amount in excess of that rent which is at the time being charged by City to Tenant, all rental

" income or other consideration recewed by Tenant over and above the Rent charged to Tenant by
City (less the actual, reasonable costs incurred by Tenant in connection with such assignment or -
sublease, including reasonable attorneys fees but excluding any brokers commissions) shall be
paid directly to City with no profit, direct or indirect, to Tenant, exeept to the extent (i) such
payment is properly attributable to the remaining value of Tenant's interest in the Initial

" Improvements (such value shall be fully amortized over a fifteen (15) year period starting on the
Rent Commencement Date, using a straight-line amortization with interest accruing during that
period at ten percent (10%) per annuin), and (ii) otherwise expressly agreed to by City in writing
at the time of any Assignment or Sublet (including but not limited to any rent adjustment agreed
to in connection with the addition of a cafe or restaurant, as set forth in Section 3.1(b) above).
This subsection (f) shall ot apply with respect to the consideration paid for Tenant's or a
Tenant's members' sale of its entire business as a'going concern except to the extent a portion of -
that consideration is reasonably : attributable to the sale of its interest in this Lease; as determmed
in-accordance with generally accepted accounting principles.

17.3 L1cense, Advertlsm,q and Concession Agreements. '

‘City acknowledges and agrees that Tenant may enter into license and concession
agreements for the use of space within the Premises and advertising agreements relative to the
interior of the Premises in connection with Tenant's operations, and such agreements shall not be
deemed an Assignment or Sublease and shall be permitted without City's review or approval.
However, all such license, concession or advertising agreements shall be subject and subordinate -
to the terms and provisions of this Lease, and where the same is in writing, shall include a waiver
and release of any and all claims against City relative to the Premises. - Tenant shall Indemnify
City and the Indemmified Parties for any and all Losses arising out of or relating to any license ox
concession agreement entered into by Tenant relative to the Premises, except to the extent such "
Losses result from the negligence or willful misconduct of City or its Agents.
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17.4  Effect of Sublease or Assignment,

No Sublease or Assignment by Tenant nor any-consent by City thereto shall reheve
. Tenant of any obligation to be performed by Tenant under this Lease, unless City expressly
agrees to a release in writing in connection with a City consent to an Assignment and then only
to the extent set forth in such release. Any Sublease or Assignment ot in compliance with this -
_ Section shall be void and, at City’s option, shall constitute a material default by Tenant under
this Lease. The acceptance of anty Rent or other payments by City.from a proposed transferee
shall not constitute consent to such Sublease or Assignment by City or a recognition of any .
transferee, or a waiver by City of any failure of Tenant or other transferor to comply with this -
Section. If there is an Assignment or Sublet, whether in violation of or in compliance with this
Section, upon the occurrence and during the continuance of an Event of Default in the event of
default by any transferee or successor of Teniant in the performance or observance of any of the
‘terms of this Lease, City may proceed directly against Tenant withiout the necessity of exhausting
remedies against such transferee or successor except to the extent City has released Tenant n
writing at the time of City's consent to such transferee or successor,

© 17.5 Assumption by Assignee.

Each Asmgnee shall assume all obligations of Tenant under this Lease and shall be hable

jointly and severally with- Tenant for the payment of the Base Rent and Participation Rent, and

for the performance of all the terms, covenants and conditions to be performed on Tenant’s part
hereunder. No Assignment shall be binding on City unless Tenant or Transferee has delivered to
City a counterpart of the Assignment and an instrument that contains a covenant of assumption

by such Assignee satisfactory in form and substance to City. "However, the failure or refusal of
such Assignee to execute such instrument of assumpuon shall not release such Transferee from
its liability as set forth above.

17.6 Indemmgy for Relocation Beneﬁts

Without limiting Section 17.5 {Assumpnon by Assignee] above, Tenant shall cause every
Assignee and Subtenant to expressly waive entitlement to any and all relocation assistance and
benefits in connection with this Lease. ‘Tenant shall Indemnify City and the Indemnified Parties
for any and all Losses arising out of any relocation assistance. or bepefits payable to any
Assignee or Subtenant.,

177 "N ondISturbance

Upon Tenant’s request, C1ty shall execute City's standard sublease consent form,.
mcludmg non-disturbance language and any additional provisions as may be agreed to by the
- patties, with respect to any Sublease approved by City hereunder.

17.8. Subsututlon and Release

l

In the event of a petmitted assignment of this Lease to an assignee with a net worth of not
‘less than Five Million Dollars ($5,000,000) or to an assignee with one or two guaranties
acceptable to the City in its reasonable discretion from guarantors with a net worth of not less -
‘than Five Million Dollars ($5,000,000) then Tenant shall be released from its obligations and
liabilities under this Lease that arise and accrue from and after the date of the assignment, but not
from any obligations that relate to the period before the date of the assignment, If City disputes .
whether Tenant is entitled to be released under this Section 17.8, Tenant shall be released only if -
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in fact itis detennmed by a court of competent jurisdiction that the conditions set forth for such
release in this Section 17.8 were met. )

Section 18 INDEMNIFICATION OF CITY
18. 1 Indemnification of City.

Tenant agrees to and shall Indemnify the Indemmfled Parties from and against any and
- all Losses imposed upon or incurred by or asserted against any such Indemnified Party, the
Premises or City’s interest therein in connection with the occurrence or existence of any of the
following: (i) any accident, injury to or death of persons or loss of or damage to property |
occurring in. or on the Premises or ‘any part thereof, except to the extent caused by City or its -
* Agents; (ii) any accident, injury to ot death of persons or loss or damage to property occurriig in =~
or ofi the Premises which is caused directly or indirectly by Tenant or any of its Assignees, °
Subtenants, Agents or Invitees; (iii) any use, possession, occupation, operation, maintenance, or
management of the Premises or any part thereof or near or atound the Premises by Tenant or any
of its Assignees, Subtenants, Agents or Invitees, (iv) any matter relating to the condition of the
Premises caused by Tenant or any of its Assignees, Subtenants, Agents or Invitees; (v) any
failure on the part of Tenant or its Agents, Assignees or Subtenants, as applicable, to perform or
coriply with any of the terms of this Lease or with applicable Laws, rules or regulations, or
permits as required under this Lease (subject to any. exptess written release by City in connection
with an Assignment, as set forth above); (vi) performance of any labor or services or the
furnishing of any materials or other property in respect of the Premises or any part thereof by
Tenant or any of its Assignees, Subtenants, Agents or Invitees; and (vii) any legal actions or suits
initiated by any user or occupant of the Premises to the extent it relates to such use and
occupancy of the Premises or Tenant's operations at the Premises; except in each case to the
extent caused by the negligence or willful misconduct of City,City or any of its Agents or a
“breach of City's obligations under this Lease and except to the extent Clty is requued to
Indemmfy Tenant for the same under this Lease.

18.2° Immediate Obhgatlon to Defend.

Tenant specifically acknowledges that it has an nnmedlate and mdependent obhgatlon to
defend the Indemmﬁed Parties from any claim which is actually or potentially within the scope
of the mdemmty provision of Section 18.1 [Indemmflcatmn of City] or any other indemnity
provision under this Lease, even if such allegation is or may be groundless, fraudulent or false,
and such obligation arises at the time such claim is tendered to Tenant by an Indemnified Party
and continues at all times thereafter. If any action, suit or proceeding is brought against aty
Indemnified Party by reason of any occurrence for which Tenant is obliged to Indemnify such
Indemnified Party, such Indemnified Party will notify Tenant-of such action, suit or proceeding
within a reasonable time of such Indemnified Party obtaining notice of such claim, or.obtaining
facts sufficient to constitute inquiry notice for a reasonable person, and thereafter shall cooperate
in good faith with Tenant in the defense of such claim at'no cost to City or such Indemnified
Party. Tenant may, and upon the request of such Indemnified Party will, at Tenant’s sole
expense, resist and defend such action, suit or proceeding, or cause the same to be resisted and

defended by counsel designated by Tenant and reasonably approved by such Indemmfled Party
in Wntmg. .
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18.3 th L1fmted by Insurarice.

The insurance requitements and other provisions of fhls Lcasc shall not fimit Tenant’
mdemmﬁcatlon obhga'uons under this Lease.

184 - Survwal. '

Tenant’s obligations under this Section and any other Indemnification in this Lease shall
survive the expiration or sooner termination of this Lease. All such Indemnifications are in
addition to, and in no way shall be construed to limit or replace, any other obligations or
liabilities which Tenant mayhave to City in this Lease, at common Iaw or otherwise.

18.5 Defense

Tenant shall, at its option but subject to the reasonable consent and approval of City, be
entitled to control the defense, compromise, or setflement of any indemnified matter through
counsel of the Tenant’s own choice (so long as. such counsel is reasonably satlsfactory to City);

- provided, however, in all cases City shall be entitled to participate in such defense, compromise,
- or settlement at its own expense. If the Tenant shall fail, howéver, in City’s reasonable
judgment, within a reasonable time following notice from City alleging and describing in-
reasonable detail the nature of such failure, to take reasonable and appropriate action to defend
such suit or claim, City shall have thé right promptly to use City Attorney or to hire outside
counsel to carry out such defense, at Tenant’s sole éxpense, which expense shall be due and
payable to City within thirty (30) days after receipt by the Tenant of an invoice therefore,

18.6 Release of Claims and Losses Against City.

Tenant, as a material part of the consideration of this Lease, hereby waives and releases
any and all claims against City and the other Tndemnified Parties from any Losses including
damages to. or loss of goods, wates, goodwill, merchandise, business opportunities, and
equipment and by persons in, upon or about the Premises for any cause arising at any time
including, without limitation, all claims arising from any joint or concurrent negligence of City -
or the other Indemnified Patties, but excluding any gross negligence or willful misconduct of
City or other Indemnified Parties or breach of the City's obligations under the Lease or clairiis for
which City has otherwise agreed to indemnify Tenant hereunder, and further excluding any
claims, demands, or causes of action Tenant may now or hereafter have agamst City for nghts of
contribution or equitable indemnity under apphcable Laws.

18 7 City Indemnification.

City shall Indemnify Tenant from and against, all Losses resultmg from (1) the neghgence
or willful misconduct of City or its Agents or invitees in the performance of City's obligations -
under this Lease or the enjoyment of City’s rights under the Lease, (ii) any breach by City,
following written notice and a reasonable cure period, of City's obligations under this Lease, and’
-(iii) any property damage, excluding ordinary wear and tear, or personal injuty occurring in or on
the Premises or any part thereof caused by City or its agents or invitees or suffered by City or its
agents or invitees during City Days (except to the extent such Losses result from the acts or
- negligence of Tenant or any of its Assighees, Subtenants, Agents or Inv1tecs, or Tena.nt's fallure
< to fulfill its obl1gat10ns under this Lease).
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Section /9 ~INSURANCE .
19.1  Premises and Liability Coverage.

()  Required Types and Amounts of Isurance, Tenant shall, at no costto -
City, obtam matntain and cause to be in effect at all times (except as provided below) from the
Commencemment Date to the later of (j) the last day of the Term, or (ii) the last day Tenant (A) is

_ in possession of the Premises, or (B) has the right of possessmn of the Premises, the foliowmg
types and amounts of insurance:

@) Builders Risk Insurance. At all times durmg construction and prior
‘to completlon of the Initial Improvements, and during any period of Subsequent Construction
costing in excess of $500,000 for any smgle pro;ect Tenant shall maintain, on a form reasonably
approved by City, builders’ nsk insurance in the amount of 100% of the completed value of all.
new construction, insuring all new construction, inclading all materials and equipment
incorporated in, on or about the Premises, and in transit or storage off-site, that are or will be part
of the Improvements, against “all risk” or “special form” hazards, including an additional insured

City with any deductible (other than earthquake and flood) not to exceed Flfty Thousand And’
No/100 Dollars ($50,000. 00)

() Premlses Insurance Earthquake and Flood Insurance. Upon

Completion of the Initial Improvements, and upon compleﬁon of Subsequent Construction of
_any-additional Improvements, Tenant shall maintain property insurance policies with coverage at
‘least as broad as Insurance Services Office (“ISO”) form CP 10 30 06 95 (“Causes of Loss -
Special Form”, or its replacement), excluding earthquake and flood, in an amount not less than
100% of the then-current full replacement cost of the Initial Improvements and other property
being insured pursuant thereto (including building code upgrade coverage), with any deductible

(other than earthquake or flood) not to exceed Fifty Thousand And No/100 Dollars ($50,000.00).

(iii) Commercial General Liability Insurance. Tenant shall maintain
“Commercial General Liability” insurance policies with coverage at least as broad ds ISO form
CG 00 01 10 93 (or its replacement), insuring against claims for bodily injury (including death),
property damages, personal injury and advertising liability occurring upon the Premises
(including the Improvements), and operations incidental or necessary thereto occurring on the
Premises or any part of the Premises, such insurance to afford protection in an amount not less
than Ten Million And No/100 Dollars ($10,000,000.00) each occurrence and annual aggregate,
covering bodily injury and broad form property damage including contractual liability (which
includes coverage of the indermnity obligations in Section 18.1 {Indemnification of City]),
independent contractors, and products and completed operations coverage. In addition, if Tenant
has (or is required under Laws to have) a liquor license and is selling or distributing alcoholic
beverages on the Premises, then Tenant shall maintain liquor liability coverage with limits not
less than One Million And No/i00 Dollars ($1,000,000.00) per occurrence and annual aggregate.,

(iv)  Workers’ Compensation Insurance. During any period in which
Tenant has employees as defined in the California Labor Code, Tenant shall maintain policies of
. workers’ compensation msurance in amounts required by Laws, and employer’s liability
coverage with limits not less than $1,000,000 each accident, covering all persons employed by

Tenant in-connection with the use, operation and maintenance of the Premises and the
Improvements
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(V) Boiler and Machinery Insurance. Unless same is not included
 within Tenant’s property insurance, Tenant shall maintain boiler and machinery insurance
covermg damage to or loss or destruction of machinery and equipment located on the Premises
or in the Improvements that is used by Tenant for heating, ventllatmg, air-conditioning, power
. generation and similar purposes, in an amount not less than one hundred percen(: (100%) of the
actual replacement vatue of such machinery and equipinent.

'(vi) ~ Business Automobile Tnsurance. If Tenant or any Subtenant,

+ operator or Agent use motor veliicles during their employment in connection with the Premises,
Tenant shall maintain, and cause its Subtenants, operators and Agents (as applicable) to
maintain, policies of business automobile liability insurance covering all owned, non-owned or
hired motor véhicles to be used in connection with such person’s uise and occupancy of the
Premises, affording protection for bodily injury (including death) and property damage in the
form of Combined Single Limit Bodily Injury and Premises Damage policy with limits of not -
less than One Million And No/100 Dollars ($1,000,000) per accident.

(vil) - Professional Liability. Tenant shall require all archltectural
design, engineering, geotechnical, and environmental professionals under contract with Tenant
for the Initial Improvements or any Subsequent Construction to maintain professional Hability
(errors and omissions) insurance, with limits not less than One Million And No/100 Dollars
($1,000,000.00) each claim and aggregate, with respect to all professional services provided to

Tenant therefore and a deductible of not more than Fifty Thousand Dollars ($50,000) per claim. -

(viil) Other Insurance. Tenant shall obtain such other insurance as is
reasonably requested by City’s Risk Tenant and is reasonably customary for concert and event
. venues in the San Francisco Bay Area.

: (®)  General Requirements. All 'msurance provided for pursuant to this
- Section: ' 4 ' S

‘ (D) Shall be carried under a valid and enforceable policy or policies
issued by insurers of recognized responsibility that are rated Best A-VI or better (or a
comparable successor rating) and legally authorized to sell such insurance within the State of
Callforma, .

(ii)  As to property insurance covering the Initial Improvements and
Subsequent Construction, shall name City as loss payee as ifs interest may appear, and as to both
property and liability insurance shall name as additional insureds the following: “THE CITY
AND COUNTY OF SAN FRANCISCO AND ITS OFFICERS, DIRECTORS AND
EMPLOYE' 2

(iii)  Shall be evaluated by Cxty for adequacy not less frequently than -
every five (5) years from the anniversary date of Completion of the Initial Improvements City -
may, upon not less than ninety (90) days prior written notice, reqmre ‘Tenant to increase the
insurance limits for all or any of its general liability policies if, in the reasonable judgment of the
City’s Risk Manager, it is the prevailing commercial practice in the San Francisco Bay Area to
carry insurance for facilities similar to the Premises in amounts greater than the amounts carried
by Tenant with respect to risks comparable to those associated with use of the Premises.

(iv)  Shall prov1de that the insurer shall endeavor to provide thirty (30)
days' pnor written notice (ten (10) days' pnor written notice for nonpayment of premxums) to
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. City of any cancellation, reduction or matenal mod1flcat10n or terrmnatlon of such insurance for
any reason;

) As to Comriercial Geneal Liability only, shall provide that it

. constitutes primary insurance to any other insurance available to any additional insured, with
respect to claims insured by such pohcy, and that insurance applies separately to each insured
agamst whom clarm is made or suit is brought;

(vi)  Each policy of property insurance requrred hereunder shall provide
for waivers of any nght of subrogation that the insuger of such party may acquire against each
party hereto with respect to any losses and damages that are of the type covered under the-
policies required by Sections 19:1(a}(1), (ii), (iv) or (v);

(vii)  Shall be subject to the reasonable approval of City;

. (vii) I any of the liability insurance required to be carried by Tenant
hereunder is provrded under a claims-made form of policy, Tenant shall maintain such coverage
continuously throughout the Term, and following the expiration or termination of the Term,
Tenant shall maintain, without lapse for a period of two (2) years béyond the exprratlon or
termination of this Lease, coverage with respect to occurrences during the Term that give rise to
‘claims made after expiration or termination of this Lease, and -

I

@ix) Shall for property insurance only, provide (if an endorsement to
such effect is available at a commercially reasonable cost) that all losses payable under all such

policies that are payable to City shall be payable notwithstanding any act or neghgence of
Tenant :

L. l

19.2 - Certificates of Insurance; Right of City to Maintain Insuraﬁce.

“Tenant shall furnish City certificates with respect to the policies required under this
Section, together with copies of each such policy (if City so requests) and evidence of payment
of premjums, within thirty (30) days after the Commencement Date and, with respect to renewal-
policies, at least ten (10) business days after the expiration date of each such policy. If at any.
time Tenant fails to maintain the insurarice required pursuant to Section 19.1, or fails to deliver
certificates or policiés as required pursuant to this Section, then, upon five (5) days’ written
notice to Tenant, City may obtain and cause to be maintained in effect such insurance by taking
out policies with companies satisfactory to City. Within ten (10) days following demand, Tenant -
shall rejmburse City for all amounts so paid by City, together with all costs and expenses in
connection therewith and interest thereon at the Default Rate,

19 3 . Insurance of Others.

If Tenant requires liability insurance policies to be maintained by Subtenants contractors
subcontractors or others in connection with their use or occupancy of, or their activities on, the .
Premises, Tenant shall réquire that such policies. iame Tenant and City as additional insureds. ’

194  CityEntitled to Participate. -

City shall be entitled to participate in and consent to any settlement, compromise or
agreement with respect to any claim for any loss in excess of Fifty Thousand and No/100 Dollars .

{$50,000.00) covered by the insurance requlred to be carried hereunder, but only to the- extent
that its mterest may appear.
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19.5 City’s Self Insurance

Tenant acknowledges that City self-insures against casualty, property damage and public
Hability risks and agrees that City may at its sole election, but shall. not be required to, carry any
. third party insufance with respect to the Building, the Premises or otherwise.

19.6 Release and Waiver.

. Each party hereby waives all rights of recovery and causes of action, and releases each
other party from any Losse§ occasioned to the property of each such paity, which Losses are
either of the type (a) that are covered under the property policies required by Sections 19.1(a)(),
(ii), (iv) or (v), or (b) that are covered under property insurance policies actually carried by such
party, or (c) that would be covered under property insurance policies equivalent to those required
to be carried by Tenant under this Lease if the party had carried such insurance. ’

Section 20 "HAZARDOUS MATERIALS
20.1 Hazardous Materials Compliance.

. (@) Compliance with Hazards Materials Laws. Tenant shall comply and use
commercially reasonable efforts to cause (i) its Agents, (ii) its Subtenants or operators, and’
(iii) all of Tenant's Tnvitees entering upon the Premises (other than City and its Agents), to
comply with all Hazardous Materials Laws and prudent business practices. Without limiting the
generality of the foregoing, Tenant covenants and agrees that it will pot Handle, nor will it
permit the Handling of Hazardous Materials on, under or about the Premises, except for (A)
standard building materials and equipment that do not contain asbestes or asbestos-containing
materials, lead or polychlorinated biphenyl (PCBs), (B) gasoline and other fuel products used to
transport and operate vehicles and equipment, (C) any Hazardous Materials which do not require
a permit or license from, or that -need not be reported to, a governmental agency, which
‘Hazardous Materials dre used in the construction and operation of the Initial Improvements, or
any Subsequent Construction, and which are reported to, and approved by City prior to any-such
Handling and, in any case, are used in strict compliance with all applicable laws, (D) janitorial -
supplies or materials in such limited amounts as are customarily used for such putposes so long
as such Handling is at all times in full compliance with all Hazardous Material Laws; and (E) all .
food and food products and cleaning and other supplies which are customarily used in similar
venues, so long as in each case such Handling is at all times in full compliance with all
Hazardous Material Laws.

® - Nouce Except for Hazardous Matenals penmtted by Section 20. 1( a)
. above, Tenant shall advise City in writing promptly (but in any event within five (5) days) upon
learning or receiving notice of (i) the presence of any Hazardous Materials on, under or about the
Premises, (ii) any action taken by Tenant in response to any (A) Hazardous Materials on, under
or about the Premises or (B) Hazardous Materials Claims, and (iii) Tenant’s discovery of the
. presence of Hazardous Materials on, under or about any real property adjoining the Prcrmses
" Tenant shall inform City orally as soon as possible of any emergericy or non-emergency
regarding a Release or discovery of Hazardous Materials. In addition, Tenant shall prov1de City
with copies of all communications with federal, state and local goverriments or agencies relating
~ to Hazardous Materials Laws and all commumcanon Wl'fh any person relatmg to Hazardous
Materials Clanns
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(© * City’s Approval of Remediation. Except as required by law or to respond
to an emergency, Tenant shall not take any Remediation in response to the presence, Handling,
transportation or Release of any Hazardous Materials on, under or about the Premises unless
Tenant shall have first submitted to City for City’s approval, which approval shall not be
unreasonably withheld or delayed, a written remediation plan and the name of the proposed
contractor which will perform the work. If City disapproves of any such remediation plan, City
shall specify in writing the reasons for its disapproval. Any such Remediation undertaken by -

.. Tenant shall be.done in a manner so as'to minimize any impairment to the Premises and the

_operations and use thereof. In the event Tenant undertakes any Remediation with respect to any
" Hazardous Materials on, under or-about the Premises, Tenant shall conduct and complete such
Remediation (i) in compliance with all applicable Hazardous Materials Laws and the directives
of applicable governmental authorities, and (ii) to the reasonable sausfactmn of City. If and to -
the extent required, City shall sign a manifest indicating City ownership of any existing
Hazardous Material removed from the Property by Tenant in connection with the construction of
the Initial Improvements or any Subseqaent Construction; provided, Tenant and its Agents shall
be responsible for the proper Handling, transportation and disposal of the Hazardous Material ,
and any failure to properly Handle, transport or dispose of such material shall be covered by the
Hazardous Matenals Indemmty set forth in Section 20.2 below.

(1) Pesticide Prohibition. Tenant shall comply with the provisions of
Section 308 of Chapter 3 of the San Francisco Environment Code (the “Pesticide Ordinance™)
that (i) prohibit the use of certain pesticides on City property, (ii) require the posting of certain
notices and the maintenance of certdin records regarding pesticide usage, and (iii) require Tenant '
to submit to the City Administrator an integrated pest management (“IPM”) plan that (a) lists, to
the extent reasonably possible, the. types and estimated quantities of pesticides that Tenant may
need to apply to the Premises during the terms of this Lease, (b) describes the steps Tenant will
take to meet.City’s IPM Policy described in Section 300 of the Pesticide Ordinance, and
- (c) identifies, by name, title, address and telephone number, an individual to act as the Tenant’s
primary IPM contact person with City. In addition, Tenant shall comply with the requirements -
" of Sections303(a) and 303(b) of the Pest101de Ordmancc

20.2° Hazardous Matenals Indemmtv

- Without lumtmg the indemnity in Section 18.1 (except to the extent the same relates to
Haza:dous Materials}, Tenant shall Indemnify the Indemmified Parties from and against any and
. all Losses which arise out of or relate in any way to any use, Handling, production,

- transportation, disposal, storage or Release of any Hazardous Materials in or on the Premises at
any time during the Term of the Lease and before the surrender of the Premises by Tenant, any
Subtenant, Agent or Invitee of Tenant (but excluding City, it§ Agents or Invitees) directly or
indirectly arising out of (a) the Handling, transportation or Release of Hazardous Materials by
Tenant, or its Subtenants, Agents or Invitees, (b) any failure by Tenant or its Subtenants, Agents
or Invitees to comply with Hazardous Materials Laws in connection with their use, Handling,
production, transportation, disposal, storage or Release of any Hazardous Materials in, on or
about the Premises at any time during the Term of the Lease and before their surrender of the
Premises; or (c) any failure by Tenant to comply with the obligations contained’in Section 20.1.
All such Losses within the scope of this Section shall constitute Additional Rent owing from
Tenant to City hereunder and shall be due and payable from time to time immediately upon
City’s request, as mcurred Tenant understands and agrees that its I1ab111ty to the Indemmﬁed
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Parties shall arise upon the earlier to occur of (i) discovery of any such Hazardous Materials on,
under or about the Premises or the discovery of the disturbance or exacerbation of the pre-
existing condition; or (if) the institution of any Hazardous Materials Claim with respect to such
Hazardous Materials, and not upon the realization of Joss ‘or damage. '

Notwithstanding anything to the contrary in the Lease, Tenant shall not be liable under
the Lease with respect to any Hazardous Materials located in, on.or under the Premises as of the -
Effective Date of this Lease (“Pre-Existing Hazardous Material”) except for liability resultmg
from the disturbance or exacerbation of Pre-Existing Hazardous Material by Tenant, its _
Subtenants, or Agents, including but not limited to any disturbance or exacerbation by Tenantin -
connection with the Initial Improvements or any Subsequent Construction, City shall comply
with all Hazardous Material Laws with respect to all Pre-Existing Hazardous Material except for
anyy compliance that is required or triggered as a result of any.act of Tenant, its Subtenants, or
Agents, including but not limited to-the construction of the Initial Improvements of any
Subsequent Copstruction, or any disturbance or exacerfsation of the Existing Hazardous Material.

203 Hazardous Substance Disclosute,

Cahforma law requires landlords to disclose to tenants the presence or potential presence
- of certain Hazardous. Materials. Accordingly, Tenant is hereby advised that occupation of the
Premises may lead to exposure to Hazardous Materials such as, but not limited to, gasoline, -

diesel and other vehicle fluids, vehicle exhaust, office maintenance fluids, tobacco smoke,
methane and buxldmg materials contalmng chemicals, such as formaldehyde. Further, there are
Hazardous Materials located on the Premises, which are described in due diligence materials
which have been delivered to or made available to Tenant. By execution of this Lease, Tenant
acknowledges that the notices-and warnings set forth above satisfy the requirements of Cahforma
Health and Safety Code Section 25359.7 and related statutes.

J’ 66'1‘1011 Z] EVENTS OF DEFAULT TERM]NATION
" 21.1  Events of Default,

The occurrence of any one or more of the followmg cvents shall constxtute an “Even{ of
Default” under the tetms of this L'ease:.

(a)  Tenant fails to pay any Rent to City when due which failure continues for - -
ten (10) days following written notice from City; provided, however, City shall not be required
to give such notice on more than three (3) times during-any Lease Year, and failure to pay any -
Rent thereafter when due shall be an immediate Event of Default without need for further notice; -

()  Tenantfiles a petition for relief, or an order for relief is entered against
Tenant, in any case under applicable bankruptcy or insolvency Law, or any compaiable law that - .
. is now or hereafter may be in effect, whether for liquidation or reorganization, which
- proceedings if filed against Tenant are not dismissed or stayed within sixty (60) days;.

() A writ of execution is levied on the leasehold estate which is not released
within sixty (60} days, or a receiver, trustee or custodian is appointed to take custody of all or
any material part of the property of Tenant, whlch appomtment is not dismissed within one
hundred sixty (60) days; .

(d) . Tenant makes a general a531gnment for the benefit of its 01ed1tors,

() Tenant abandons ot vacates the Premises;
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(f)  Tenant fails to maintain any insurance required to be maintained by |
Tenant under this Lease, which failure continues w1thout cure for ten (10) days after written
notice from City of such failure;

(g) ‘Tenant violates any other covenant, or fai]s to perform any other
obligation to be performed by Tenant under this Lease at the time such performance is due, and
such violation or failure continues without cure for more than thirty (30) days after written notice
from City specifying the nature of such violation or failure, or, if such cure cannot reasonably be
completed within such thirty (30)-day period, if Tenant does not within such thirty (30)-day

period commence such cure, or having so commenced, does not diligently prosecute such cure to
compleuon within a reasonable time thereafter;

() Tenant suffers or pemuts an Assignment, Sublease or other .
transfer of this Lease or any interest therein to occur in violation of this Lease, which event is not -
cured by Tenant within thirty (30) days after. written demand by C1ty by an effective rescission of -
the Ass1gmnent Sublease or transfer; or i

(i) "Tenant engages i or allows any use not permitted hereunder
thch event is not cured by Tenant w1thm ten (10) days after written demand by City.

Section 22 REI\/[EDIES
, 22.1 City’s Remedies Generally.

Upon the occurrence and during the continuance of an Event of Default under this Leage,
City shall have all rights and remedies provided in this Lease or available at law or equity that
are not otherwise specifically waived or limited pursuant to the terms of this Lease. All of City’s
rights and remedies granted pursuant to this Lease shall be cumulative, and except as may be
otherwise provided by applicable Law or specifically limited pursuant to this Lease, the exercise
. of any one or more rights shall not preclude the exercise of any others.

22.2 Rwht to Keep Lease in Effect.

(a) -Continuation of Lease. Upon the occurrence of an Event of Default

hereunder City may contmue thls Lease in full force and effect pursuant to Civil Code:
Section 1951.4.

. (b)  No Termination. No act by City allowed by this Section 22.2, nor any

- appointment of a receiver upon City’s initiative to protect its interest under this Lease, nor any
withbolding of consent to a subletting or assignment or termination of a subletting or assignment

in accordance herewith, shall terminate this Lease, unless and until City notiﬂes Tenant in

writing that C1ty elects to terminate this Lease.

(c) Application of Proceeds of Reletting. In the event of any such subletting,

rents received by C1ty from such subletting shall be applied (i) first, to the payment of the costs
of maintaining, preserving, altering and preparing the Premises for subletting, the other costs of
subletting, including but not limited to brokers’ commissions, Attorneys’ Fees and Costs, and
- expenses of removal of Tenant’s Personal Property, trade fixtures and alterations; (if) second, to

the payment of Rent then due and payable hereunder; (iii) third, to the payment of future Rent as
the same may become due and payable hereunder; and (iv) fourth, the balance, if any, shall be
paid to Tenant upon (but not before) expiration of the term of this Lease. If the rents received by
City from such subletting, after application as provided above, are insufficient in any month to
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- pay the rent due and payable hereunder for such month, Tenant shall pay such deficiency to City
monthly upon demand. Notwithstanding any such subletting for Tenant’s account without
termination, City may at any time thereafter, by written notice to Tcnant elect to termmate this

. Lease by virtue of a prev1ous Event of Defauit -

22.3 Right to Perform Tenant’ s Covenants

Clty may cure the Event of Default at Tenant’ § expense, it being understood that such | |
perfonnance shall not waive or cure the subject Event of Default, If City pays amy-suim or incurs
any expense in curing the Event of Default, Tenant shall reimburse City upon demand for the

" amount of such payment or expense with interest at the Interest Rate from the date the sum is
paid or the expense is incurred until City is reimbursed by Tenant. Any amount due City under
this sibsection shall constitute additional rent hereunder. Without limiting any other provision _

_of this Lease, and in addition to any other rights or remedies available to City under this Lease, if
.at any time Tenant fails to pay any sums required to be paid by Tenant pursuant to this Lease to

_ any person other than City, or if Tenant fails to perform any obligation on Tenant’s patt to be
performed under this Lease, which failure continues without cure following any applicablé cure
périod specified above, then City may, at its sole option, but shall not be obhgated to, pay such’

- sum or perform such obligation for and on behalf of Tenant.

224 Rightto Termlnate Lease

@ Da mages. City may termmate this Lease at any time after the occurrence

(and durting the continuation) of an Event-of a Default by giving written notice. of such
termination. Termination of this Lease shall thereafter occur on the date set forth in such notice.
Acts of maintenance or preservation, and any appointment of a receiver upon City’s initiative to
protect its interest hereunder shall not in any such instance constitute a termination of Tenant’s
right to possession, No act by City other than giving notice of termination to Tenant in writing

-shall terminate this Lease. On termination of this Lease, City shall have the right to recover from
Tenant all sums allowed under California Civil Code Section 1951.2, including, without
limitation, the following: (i) the worth at the time of the award of the unpaid Rent which had -
been earned at the time of termination of this Lease; (ii) the worth at the time of the award of the
amount by which the unpaid Rent which would have been earned after the date of termination of
this Lease until the time of the award exceeds the amount of the loss of Rerit that Tenant proves.
could have been reasonably avoided; (iii) the worth at the time of the award of the amount by .
which the unpaid Rent for the balance of the Term after the time of award exceeds the amount of .
the loss of Rent that Tenant proves could have been reasonably avoided; and (iv) any otheér
amount necessary to compensate City for all detriment proximately caused by the defanlt of
Tenant, or which in the ordinary course of things would be likely to result therefrom. “The
worth at the time of the award” shall be computed by allowing interest at a rate per annum equal
to the Default Rate; provided, however, for purposes of subclause (iif) above only, “the worth at
the time of the award” shall be computed by discounting such amount at the discount rate of the
Federal Reserve Bank of San Francisco at the time of the award, plus one percent (1%).

®) - Interest. Rent not paid when due shall bear mterest from the date due until
. paid at the Default Rate. ; ,
) Walver of R1ghts to Recover Possessmn. In the event City terminates

Tenant’s right to possession of the Premises, and if such termination is contested by Tenant and
C1ty successfully prevails, and in any appeal thereof, Tenant hereby waives any rights to recover
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Or régain possession of the Premises under any rights of redemption to which it may be entitled
by or under any present or future Law, including, without limitation, California Code of C1v11
Procedure Sections 1174 and 1179 or any successor provisions.

. (d). NoRights to Transfer or Sublet. Upon the occurrence and continuation of
an Event of Default, notwithstanding Section 17, Tenant shall have no right to Assign or

Sublease the Premises in whole or in part without City’s written consent, which may be givenor

withheld in City’s sole and absolute discretion.

22.5 Equxtablc Relief,

Tn addmon to the other remedies provided in this Lease, City shall be entitled at any time
after a default or threatened default by Tenant to seek injunctive relief, an order for specific
performance (but not specific performance in connection with Tenant’s obligation to continue to
occupy and operate the Premises; provided that the foregoing shall not limit the City's rights

under Section 22.2 above), or any other.equitable rehef where appropnate to the circumstances
of such default.

22.6 Continuation of Sublcases and Acreements.

If this Lease is terminated prior to the expiration thereof, and subject to any non
" disturbance agreements entered into by City pursuant to the terms of this Agreement, City shall
. have the right, at its sole option, to assume any and all agreements by Tenant for the maintenance |
or operation of the Premises, to the extent assignable by Tenant. Tenant hereby further _
covenants that, upon request of City following an Event of Default and termination of Tenant’ s
interest in this Lease, Tenant shall execute, acknowledge and deliver to City such further
instruments as may be necessary or desirable to vest or confirm or ratify vesting in City the then

existing agreements then in force, as above specified, but only to the extent assignable by
Tenant. 4 A

Secz‘za/z 2.7’ NO WAIVER
23.1 No Waiver.

" Neither this Lease nor any terms or provisions hereof may be changed waxved ‘
discharged or terminated, éxcept by a written instrument sxgned by the party against which the
enforcement of the change, waiver, discharge or fermination is sought. No failure by City to
insist upon the strict performance of any term of this Lease or to exercise any right, power or
remedy consequent upon a breach of any such term, shall be deemed to imply.any waiver of any .
such breach or of any such tetm unless clearly expressed in writing. No waiver of any breach
shall affect or alter this Lease, but each and every term, covenant and condition of this Lease -

shall continue in full force and effect with respect to any other then—ex1stmg or subsequent -
breach thereof

23.2 No Accord or Satlsfacnon

No submission by Tenant or acceptance by City of full or partial Rent or other sums
during the continuance of any failure by Tenant to perform its obligations hereunder shall waive
anty of City’s rights or remedies hereunder or constitute an accord or satisfaction, whether or not

'City had knowledge of any such failire. No endorsement or statement on any check or |
remittance by or for Tenant or in any communication accompanying-or relating to such payment
shall operate as a.compromise or accord or satisfaction unless the same is approved as such in
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" writing by City, City may accept such check, remittance or payment and retain the proceeds
thereof, without prejudice to its rights to recover the balance of any Rent, including any and all
Additional Rent, due from Tenant and to pursue any right or remedy provided for of permitted
under this Lease or in law or at equity. No payment by Tenant of any amount claimed by City to -
be due as Rent hereunder (including any amount-claimed to be due as Additional Rent) shall be )
deemed to waive any claitn which Tenant may be entitled to assert with regard to the making of -
such payment or the amount thereof, and all such payments shall be without prejudice to any

rights Tenant may have with respect thereto, whether or not such payment is identified as havmg

* been made “under protest” (or words of similar import).

" Section 24’ ESTOPPEL CERTIFICATES
A 24. 1 Tenant Certificate,

Tenant shall execute, acknowledge and dther to City, within f1fteen (15) days after a
Tequest, a certificate stating to Tenant’s knowledge (a) that this Lease is unmodified and in full
force and effect-(or, if there have been modifications, that this Lease is in full force and effect, as
modified, and stating the modifications or, if this Lease is not in full force and effect, so stating),
(b) the dates, if any, to which any Rent and other sums payable hereunder have been paid,

(c) that no notice has been received by Tenant of aiy default hereunder which has not been
cured, except as to defaults specified in such certificate, (d) Tenant is not aware of any defaults
by City, and (e) attached to the certificate is a true, correct and complete copy of the Lease and
any amendments thereto (and Tenant shall attach such copy to the cextificate). Any such
certificate may be relied upon by City or any successor agency, ay successor agercy, and any
prospective purchaser or mortgagee of City’s interest in the Premises, or any part thereof . ,
Tenant will also use commercially reasonable efforts (including inserting a provision similar to
this Section into every Sublease) to cause Subtenants under Subleases to execute, acknowledge |
and deliver to City, within twenty (20) business days after request, an. estoppel certificate
eovermg the matters described above with respect to such Sublease..

24 2 City Certificate.

City shall execute, acknowledge and deliver to Tenant, Wlthln fifteen (15) days aftera .~
request, a certificate stating to City’s knowledge (a) that this Lease is unmodified and in full
force and efféct (or, if there have been modifications, that this Lease is in full force and effect as
modified, and stating the modifications or if this Lease is not in full force and effect, so stating),
(b) the dates, if any, to which Resit and other sums payable hereunder have been paid,

(c) whether or not, to the knowledge of City, there are then ex1st1ng any defaults under this Lease
(and if so, specifying the same), and (d) attached to the certificate is a true, correct and complete
copy of the Lease and any amendments thereto (and City shall attach such copy to the =
certificate). Any such certificate may be relied upon by Tenant or an approved transferee of

" Tenant’s interest under this Lease.

Section 25 ~APPROVALS BY CITY
25.1 Approvals by City. - )

Wherever this Lease requn:es or permits the giving by City of its consent or approval or
. whenever an amendment, waiver, notice, or other instrument or document is to be executed by ot
on behalf of Cxty, the City Admxmstrator or his or her designee, shall be authonzed to execute
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" such instrament on behalf of City, exccpt as otherw1se prov1ded by apphcable law, including
City’s Charter

- Section 257 “SURRENDER OF PREMISES
26.1 Condition of Premises.

Upon the expiration or other termination of the Term of this Lease as may be permitted or
may oceur pursuant to any other provision of this Lease, Tenant shall quit and surrender to City *
the Premises, and all Improvements, repairs, alterations, additions, substitutions and .
replacements thereto, in good order and condition, but with reasonable wear and tear (consistent
with Tenant’s maintenance obligations under this Lease), casualty and condemnation, if
" applicable, excepted. Tenant hereby agrees to execute all documents as City may deem
necessary to evidence or confirm any such other termination. Upon expiration or termination of
this Lease, Tenant its Agents shall have the right to remove their respective Personal Property :
and trade fixtures consistent with Section 11.13 [Title to ITmprovements], but any damage to the -
Improvements which is caused by their removal of same shall be repaired at Tenant’s expense.
At City’s request, Tenant shall remove, at no cost to City, any Personal Property belonging to

'Tenant which then remains on the Premises (excluding any personal property owned by other
persons). .

26.2 . Termination of Subleases

Upon any termination of this Lease, any and all Subleasgas or othcr r1ghts of parties acting
by and through Tenant shall terminate without further action. '

Section 27 . HOLD OVER _
-7 1 Holdover Without Consent.

If Tenant retains possession of any portion of the Premxses after the expiration or the
earlier termination of this Lease, then unless City expressly agrees to the holdover in writing,
Tenant shall pay City, on a month-to-month basis Base Rent equal to one hundred fifty percent
(150%) of the latest monthly Base Rent payable by Tenant hereunder prior to such expiration,
together with the Participation Rent payable under this Lease, and shall otherwise be on the
terms and conditions herein specified.so far as applicable (except for those pertaining to the
Term and any Extension Options). Any failure by Tenant to surrender, discontinue using, or, if
* required by City, any failure to remove any property or equipment following written demand for

. the same by City, shall constitute continuing possession for purposes hereof. Tenant - &+ |
acknowledges that the foregoing provisions.shall not serve as permission for the Tenant to hold
over, nor serve to extend the term of this Lease beyond the end on the term hereof. Any holding
over without C1ty s consent shall constitute a default by Tenant and ent1’de City to exercise any or
all of ifs remedies as provided herein, notwithstanding that City may elect to accept one or more
payments of Rent, and whether or not such amounts are at the holdover rate specified above or
the rate in effect at the end of the Term of this Lease.

272  Holdover With Consent.

Any holding over after the expiration of the Term with the express consent of City shall
be construed to automatically extend the Term of this Lease on a month-to-monthi basis at a Base
Rent equal to one hundred ten percent (110%) of the latest Base Rent payable by Tenant »
‘hereunder prior to such expiration, together with Participation Rent payable under this Lease,.
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and shall otherwise be on the terms and conditions herein specifiéd so far as applicable (except
for those pertaining to the Term and any Extension Options). Tenant's obligations under this
Section shall survive the expiration or termination of this Lease,

Section 28 NOTICES .
28.1. Notices.

Any notice given under this Lease shall be effective only if in wntmg and given by
delivering the notice in person or by sendmg it first-class mail or certified mail with a return
receipt requested or by overnight courier, return reccxpt requested, with postage prepaid, to: -
(a) Tenant, at Tenant's address set forth in the Basic Lease Information; or (b) City, at City’s
. address set forth in the Basic Lease Information; or {(c) to such other address as either City or
Tenant may designate as its new address for such purpose by notice given to the other in
. accordance with the provisions of this Section at least ten (10) days prior to the effective date of

such change. Any notice hereunder shall be deemed to have been given three (3) business days
- after the date when it is mailed if sent by first class or certified mail, one (1) business day after
the date it is made if sent by overnight courier, or upon the date personal delivery is made. For
convenience of the parties, copies of notices may also be given by telefacsimile to the telephone
number set forth in the Basic Lease Information or suchi other number as may be provided from
time to time; however, neither party may give official or binding notice by facsnmle Tenant.
shall promptly provide City with copies of any and all notices received regarding any alleged
violation of laws or msurancc requirements or any alleged unsafe condition or practice.

Section 29  CITY ENTRY

29. 1 City Engy

Tenant shall pemmt City and its Agents to enter the Premises durmg regular busmess
hours (and at any time in the event of an emergency) upon one (1) business days' prior notice
(except in the event of an emergency) for the purpose of (i) inspecting the same for compljance
with any of the provisions of this Lease, (ii) performing any work therein that City may have a -
right to perform under this Lease, (iii) inspecting, sampling, testing and monitoring the Premises
or the Improvements or any portion thereof, including buildings, grounds and subsurface areas,
as City reasonably deems riecessary. or appropriate, (iv) showing the Prémises fo prospective
* tenants or other interested parties during the last one hundred eighty (180) days of the Term, and
to post notices of non-responsibility, or (v) accessing Room 202 at any time without notice and
.. Brooks Hall upon at least one (10 business day's prior notice; provided, however, City agrees in
performing or undertaking any of the foregoing activities to use reasonable efforts to minimize
interference with the activities of Tenant. Such access shall be subject to Tenant’s reasonable
~ security and safety measures. Tenant shall provide City with a set of keys to all doors in the
Premises, and shall provide replacement keys if and when any locks are changed. City shall
have the right to use any means that it deems proper to open doors in an émergency in order to .
obtain access to any part of the Premises, and any such entry shall not be construed or deemed to
be a forcible or unlawful entry into or a detainer of, the Premiises, or ant ev1ct10n, actual or
constructive, of Tenant from the Prerhises or any portion thereof, Tenant shall not alter any lock
or install any new or additional-locking devices without the prior written consent of City, All
locks installed in the Premises (excluding Tenant’s vaults, safes or special security areas, if any,
designated by Tenant in writing to City) shall be keyed to the Building master key system, and
City shall at all t1mes have a key w1th which-to unlock all such doors.
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‘ 29.2 City Reservations.

Notwithstanding anything to the contrary in this Lease, City reserves and retains the right
to grant future easements, permits and rights of way over, across, under, in and upon the
Premiges as City shall determine to be in the public interest, including for the installation,
operation, maintenance, and repair of equxpment for cellular telephone, radio or other
telecommunications services, provided that any such easement, permit or right-of-way shall be -

_ conditioned upon the grantee's assumption of liability to Tenant for damage to its property that
Tenant may sustain hereunder as a result of the grantee's use of such easement, permit or
right-of-way, and provided further that any such easement, permit or right-of-way shall not
materially interfere with Tenant's use of the Premises hereunder.

Section 30 EMPLOYI\/IENT

30,1 Existing Employees

_ On or before the Effective Date, Tenant shall have offered employment to the existing
employees at the Bill Graham Civic Auditorium identified in Exhibit D (the “Existing
Employees”) on an “at will” basis and terms consistent with the current employment practices of
Another Planet Entertainment, LLC at rates not less than the rates under such employees’
existing employment arrangements and with respect to the Existing Employees that wish to
remain employed at the Premises, Tenant shall hire such employees immediately upon the

" Effective Date of this Lease (or as of the end of the Constructiori Period in the event Tenant has
made separate arrangements with SMG for the.continued employment of such Existing '
Employees with SMG during the Construction Period): Existing Employees will have a choice -
as to whether they wish to accept employment by Tenant or remain employees of SMG. If an

‘Existing Employee chooses to remain an employee of SMG, then Tenant shall not be required to -
hire such Existing Employee. On or before the Effective Date and, if Tenant interids to employ
one or more Existing Employees at the end of the Construction Period, then within ten (10) days
following the end of the Construction Period, City and Tenant shall meet and confer on the
employment status of each Existing Employee, and Tenant shall provide evidence, to the City -
Administrator's satisfaction, that the provisions of this Section have been satisfied. Any breach
of this Section or of an employee agreement entered into pursuant to this Section shall, subject to
the applicable notice and cure periods under the Lease, be a material breach of this Lease.

30.2 Fist Source Hiring Ordinance.

City has adopted a First Source lemg Ordmance (Board of Superwsors Ordinance
No. 264 98) which establishes specific requirements, procedures and monitoring for first source
hiring of qualified economically dlsadvantaged individuals fof entry-level positions. Tenant
agrees to comply with all applicable provisions of the First Source Hiring Ordinance and shall,
upon City's request, enter into a First Source Hiring Agreement that meets the apphcable .
requlrements of Section 83.9 of the First Source Hiring Ordinance.

30.3 Wages and Working Conditions; Theatrical Services.

Pursuant to San Francisco Administrative Code Section 21.25-3, leases and agreements

. awarded, let, issued or grarted by the City and County of San Francisco for the use of property
owned by the City and County of San Francisco shall require any Employee engaged in

" theatrical or technical services related to the presentation of a Show to be paid not less than the

. Prevailing Rate of Wages. Employees engaged in theatrical and technical services include, . -
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without limitation, those engaged in rigging, sound, projection, theatrical lighting, videos,
‘computers, draping, carpentry, special effects, and motion picture services. Capitalized terms in
this Section that are not defined in this agreement shall have the meanings provided in

Section 21.25-3. Tenant and its Agents agree to comply with and be fully bound by, and to

. require its Subtenants to comply-Wwith and be fully bound by, the provisions of Seétion 21.25-3,
including, without limitation, the payment of any penalties for noncompliance and other ..
remedies available to City. The provisions of Section 21.25-3 are hereby incorporated by
reference and made a part of this Lease. Tenant shall cooperate fully with the Labot Standards
Enforcement Officer and any other City official or employee, or any of their respective agents, in
the administration and enforcement of the requirements of Section 21.25-3, including, without
limitation, any investigation of noncompliance by a contractor or agent of Tenant. Tenant agrees
that City may inspect and/or audit any workplace or job site involved in or related to the
performance of this Lease, including, without limitation, interviewing Tenant's employees and
having immediate access to employee time sheets, payroll records, and paychecks for inspection.
Tenant may obtain a copy of the current Prevailing Rate of Wages from City, including its Office
of Labor Standards Enforcement. Tenant acknowledges that City's Board of Supervisors may
amend such Prevailing Rate of Wages and agrees that Tenant shall be bound by and shall ﬁJIly
comply with any such amendments by the Board of Supervisars,

30.4 Tenant Control; No J omt Venture.

Tenant shall have complete coritrol over its employees in the method of performing their
work under this Lease. Subject to the provisions of this Lease, Tenant retains the right to
exercise full control and supervision of the services and full control of the employment,
direction, compensation and discharge of all its employees and Tenant agrees to be solely -
responsible for all matters relating to its employees. All personnel employed by Tenant shall be
employees of Tenant and not of City. Nothing contained in this Lease shall be deemed or
constiued as creating a partnership or joint veniture between City and Tenant or betweén City and -
any other person, or cause City to be responsible in any way for the debts or obligations of
Tenant, The subject of this Lease is a lease with neither party actmg as the Agent of the other

party in any respect .
Section. 7l REPRESENTATIONS AND WARRANTIES OF TENANT -

31,17 Tenant Representations.

Tenant represents, warrants and covenants to C1ty as follows, as of the-date hereof and as
of the Comimencement Date:

(@ Valid Existence, Good Standing. Tenant is a limited liability company
duiy organized and validly existing under the Jaws of the State of Delaware. Tenant has the
requisite power and authority to own its property. and conduct its busmess as presently
conducted. Tenant is iri good standing in the State of Delaware,

(b) Authority. Tenant Has the requisite power and-authority to exectite and,
deliver this Lease and the agreemerts contemplated hereby and to carry out and perform all of
-the terms and.covenants of this Lease and the agreements contemplated hereby to be performed

by Tenant, .

© .' . No Limitation on Ability to Perform Ne1ther Tenant’s art1o1es of

orgamzatlon or operating agreement nor any apphcable Law, pI‘OhlbltS Tenant’s entry into this
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Lease or its performance hereunder. No consent, authorization or approval of, and no notice to
or filing with, any governmental authority, regulatory body or other person is required for the
due execution and delivery of this Lease by Tenant and Tenant’s performance hereundet, except
- for consents, authorizations and approvals which have already been obtainied, notices which have
already been given and filings which have already been inade, There are no undischarged
judgmients pending against Tenant or its members, and Tenant and its members have not

. received notice of th:/a filing of any pending suit or proceedings which might matenally adversely
affect Tenant's ability to perform under this Lease.

(d) - Valid Execution. The execution and delivery of this Lease and the
performancc by Tenant hereunder have been duly atid validly authorized. When executed and”
dehvered by City and Tenant, this Lease will be a legal, valid and binding obhganon of Tenant.

() Defaults. The execution, delivery and performance of this Lease (i) do not
and will not violate or result in a violation of, contravene or conflict with, or constitute a default
by Tenant or its members under (A) any agreemerit, document or instiument to which Tenant or
its mermbers are a party or by which any of them is bound, (B) any law, statute, ordinance, or
regulation applicable to Tenant or its members or their businesses, or (C) the articles of

. organization or the operating agreement of Tenant, and (ii) do not result in the creation or

imposition of any lien or other encumbrance upon the assets of Tenant or its members, except as -
contemplated hereby.

(f) ~ - Financial Matters. Except to the extent disclosed to City in writing,
neither Tenant nor any of its members (i) have knowledge of a material default under, or
received notice asserting that it is in ‘default under, any lease or management agreement or the
like, (ii) have filed a petition for relief under any chapter of the U.S. Bankruptcy Code, and
(iii) have suffered any material adverse change to its financial condition that could reasonably

'effect its ability to perform its obligations under this Lease

The representations and warranties hcrem shall survive any termination of thls Leaseto
the extent specified in this Lease.

Section 32 SPECIAL PROVISIO_NS
321  Non-Discrimination in City Contracts and Benefits Ordinance. *

® - Covenant Not to Discriminate. In the performance of this Lease, Tenant -
covenants and agrees not to discriminate on the basis of the fact or perception of a person’s race,
color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender identity, ,
domestic partner status, marital status, disability, weight, height or Acquired Immune Deﬁc1ency '
Syndrome or HIV status (AIDS/HIV status) against any employee of, any City employee
working with, or applicant for employment with Tenant, in any of Tenant’s operations within the
United States, or against any person seeking accommodations, advantages, facilities, privileges,

services, or miembership in all busmess social, or other establishments or orgamzauons operated
by Tenant.

®) Subleases and Other Subcontrac’:ts. Tenant shall include in all Subleases
and other subcontracts relating to the Premises a non-discrimination clause applicable to such
Subtenant or other subcontractor in substantially the form of subsection (&) above. In addition,
Tenant shall incorporate by reference in all subleases and other subcontracts the provisions of
Sect1ons 12B.2(a), 12B. 2(c) (k), and 12C.3 of the San Francisco Admmlstratlve Code and shail
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require all subtenants and other subcontractors to comply with such provisions, Tenant’s faiture
to comply with the obligations in this subsection shall constitute a material breach of this Lease
sub]ect to the applicable notice and cure periods under thlS Lease.

(©) Non-Discrimination in Benefits. Tenant does not as of the date of tlus

Lease and will not during the Term, in any of its operations or in San Francisco or with respect to
its operations under this Lease elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefits, membership or membership
discounts, moving expenses, pension and retirement benefits or travel benefits, as'well as any
benefits other than the benefits specified above, between employees with domestic partners and
employees with spouses, and/or between the domestic partners and spouses of such employees,
where the domestic partnership has been registered with a governmental entity pursuant to state

-or local law authonzmg such registration, subject to the cond1t10ns set forth in Secuon 12B. 2(b)
of the San Francisco Administrative Code.

: @ BRC Form. As a condition to this Lease, Tenant shall execute the
“Chapter 12B Declaration: Nondiscrimination in Contracts.and Benefits” form (Form HRC-12B-
101) with supporting documentation and secure the approval of the form by the San Francisco
- Human Rights Commission. Tenant hereby represents that prior to execution of this Lease,
(i) Tenant executed and submitted to the HRC Form HRC-12B-101 with supporting
documentation, and (ii) the HRC approved such form.

(i) Incorporation of AdmmlstratWe Code Provisions by Reference.
The provisions of Chapters 12B and 12C of the San Francisco Administrative Code relating to °

non-discrimination by parties contracting for the lease of City property are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein. Tenant
shall comply fully with and be bound by all of the provisions that apply to this Lease under such
. -Chapters of the Administrative Code, including but not limited to the remedies provided in such
Chapters. . Without limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h)
“of the San Francisco Administrative Code, a penalty of Fifty Dollars ($50) for each person for
each calendar day during which such person was discriminated against in violation of the
" provisions of this Lease may be assessed agamst Tenant and/or deducted from any payments due .-
Tenant. :

32.2 ‘MacBride Princinles Northém Ireland

The City and County of San Francisco urges compames doing business in Northern
Ireland to move toward resolving employment inequities and encourages them to abide by the
MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et seq,
- The City and County of San Francisco also urges San Francisco companies to do business with
_corporations that abide by the MacBride Principles. Tenant acknowledges that it has read and

understands the above statement of the City and County of San Francmco concerning doing
- business in Northem Jreland. ‘ : '

32.3  TobaccoProduct Advext'ising Pﬁqhibjtion.

Tenant acknowledges and agrees that no sales or advertising of cigarettes or tobacco -
products is allowed on any real property owned by or under the control of City, including the -
Premises and the Property. This advertising prohibition includes the placement of the name of a
company producing, selling or distributing cigarettes or tobacco products or the name of any
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cigarette or tobacco product in any promotion of any event or product. This advertising -
prohibition does not apply to any advertisement sponsored by a state, local of nonprofit entity
designed to communicate the health hazards of cigarettes and tobacco products or to. encourage
people not to smoke of to stop smoking.

32.4 " Conflict of Interest. -

Through its execution of this Lease, Tenant acknowledges that it is fainiliar with the-
provisions of Section 15.103 of the San Francisco Charter, Article IIT, Chapter 2 of City's
Campaign and Governmental Conduct Code, and Section 87100 et seq. and Section 1090 et seq.
of the Government Code of the State of California, and certifies that it does not know of any
facts which would constitute a violation of said provisions, and agrees that if Tenant becomes
aware of any such fact during the term of this Lease Tenant shall immediately notify Clty

32 5 Drug- Free Workplace

L “Tenant acknowledges that pursuant to the Federal Drug~Free Wozkplace Act of 1989, the
unlawful manufacture, distribution, possession or use of a controlled substance is prohibited on -
Clty premises. Tenant agrees that any violation of this prohibition by Tenant, its Agents or

- assigns shall, subject to applicable notice and cure periods under this Lease, be deemed a
material breach of this Lease. '

32.6 . Waiver of Relocation Assistance Rights,

Tenant acknowledges that it will not be a displaced person at the time this Lease is
terminated or expires by its own terms, and Tenant fully RELEASES, WAIVES AND
- DISCHARGES forever any and all Claims against, and covenants not to sue, City, its
departments, commissions, officers, directors and employees, and all persons acting by, through .
or under each of them, under any laws, including, without limitation, any and all claims for
relocation benefits or assistance from City under federal and state relocation assistance laws
(including, but not limited to, California Government Code SCCthIl 7260 et s __q)

327 Public Records: Sunshine Ordinance,

. Tenant understands and agrees that City’s Sunshine Ordinance (San Francisco
Administrative Code Chapter 67) and the State Public Records Law (Gov’t Code Section 6250
et seq.) (together with any amendments, supplements and.successor statutes and ordinances, are
hereinafter referred to as the “Public Records Iaws™) apply to this Lease, and any and all

- records, information, and materials submitted to City. Accordingly, any and all such records,
information and materials may be subject to public disclosure in accordance with Public Records
Laws, subject to any exceptions or exemptions set forth in the Public Records Laws.

32.8 . Requiring Health Benefits for Covered Employees.

Unless exempt, Tenant agrees to comply fully with and be bound- ‘by all of the provisions
of the Health Care Accountability Ordinance (HCAO), as set forth in San Francisco
* Administrative Code Chapter 12Q, including the remedies provided, and implementing
_regulations, as the same may be amended from time to time, The provisions of Chapter 12Q are
incorporated herein by reference and made a part of this Lease as though fully set forth. The text
of the HCAO is available on the web at http://www.sfgov.org/olse/hcao. Capitalized terms used

in this Section and not defined in this Lease shall have the meanings 3851gned to such terms in
Chapter 12Q.
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(@) = Foreach Covered Employee, Tenant shall provide the appropriate health
beriéfit set forth in Section 12Q.3 of the HCAQ. If Tenant chooses to offer the health plan
option, such health plan shall meet the minimum standards set forth by the San Franc1sco Health .
Commission.

®) Notwithstanding the above, if the Tenant isa small business as defmed in

Section 12Q. 3(d) of the HCAQ, it shall have no obhganon to comply with subsect1on (a) above
©) Tenant's failure to comply with the HCAO shall, subject to apphcable

notice and cure periods under this Lease, constitute a material breach of this Lease. City shall
notify Tenant if such a breach has occurred. I, within thirty (30) days after receiving City's .
written notice of a breach of this Lease for violating the HCAO, Tenant fails to cure such breach
or, if such breach cannot reasonably be cured within such period of thirty (30) days, Tenant fails
to commence efforts to cure within such period, or thereafter fails diligently to pursue such cure
to completion, City shall have the right to pursue the remedies set forth in Section 12Q.5(f)(1-5).

“Each of these remedies shall be exercisable mdlvzdually or in combination with any other nghts
or remedles available to City,

“A{d) - Any Subcontract entered mto by Tenant shall require the Subcontractor to’
comply with the requirements of the HCAO and shall contain contractual obligations
substantially the same as those set forth in this-Section. Tenant shall notify City's Purchasing
Department when it enters into such a Subcontract and shall-cextify to the Purchasing
Department that it has notified the Subcontractor of the obligations under the HCAO and has
imposed the requirements of the HCAO on Subcontractor through the Subcontract. Each Tenant .
shall be responsible for its Subcontractors’ compliance with this Chapter. If a Subcontractor fails
to comply, City may pursue the remedies set forth in this Section against Tenant based on the -

* Subcontractor’s failure to comply, provided that City has first provided Tenant with nomce and -
an opportunity to obtain a cure of the. V101at10n

. () “Tenant shall not dlscharge, reduce in compensatlon, or 0therw1se
discriminate against any employee for notifying City with regard to Tenant's compliance or
-anticipated compliance with the ; reqmrements of the HCAQO, for opposing any practice
proscribed by the HCAO, for participating in proceedings related to the HCAO, or for seeking to
assert or enforce any rights under the HCAO by any lawfitl means.

® . Tenant represents and warrants that it is not an entity that-was set up, or is
" being used, for the purpose of evading the intent of the HCAO.

@ Tenant shall keep itself informed of the current requirements of the
He A,'O. o : A .

- (1) Tenant shall prov1de reports to City in accordance with'any .
repornng standards promulgated by City under the HCAO, including reports on Subcontractors
and Subtenants as applicable.

(iii) Tenant shall provide City with aceess to 1ecords pertaining to
compliance with HCAO after receiving a written request from City to do.so and bemg provided
at least ﬁve (5) business days to respond.

(iv)  City may conduct random audits of Tenant to ascertam its
comphance with HCAO. Tenant agrees fo cooperate with Clty when it conducts such audlts
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-32.9  Notification of Limitations on Contributions.

Through its execution of this Lease, Tenant acknowledges that it-is familiar with
Section 1.126 of the San Francisco Campaign and Governmental Conduct Code, which prohibits
any person who contracts with City for the sellmg or leasing of any land or building to or from
City.whenever such transaction would require approval by a C1ty elective officer or the board on
which that City elective officer serves, from making any campaign contribution to (1) an
individual holding a City elective office if the contract must be approved by the individual, a
board on which that individual serves, or a board on which an appointee of that individual serves,
(2) a candidate for the office held by such individual, or (3) a commiitée controlled by such
md1v1dua1 at any time from the commencement.of negotiations for the contract until the later of
eithér the termination of negotiations for such contract or six months after the date the contract is
approved. Tenant acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year have
a total anticipated or actual value of $50,000 or more. Tenant further acknowledges that the
prohibition on contributions applies to each prospective party to the contract; each member of
Tenant's board of directors, chairperson, chief executive officer, chief financial officer and chief
operating officer (or, if not a corporation, then the equivalent person that directs or participates in
-directing the affairs or actions of the entity); any person with an ownership interest of more than
20 percent in Tenant; any subcontractor listed in the contract; and any committee that is
sponsored or controlled by Tenant. Additionally, Tenant acknowledges that Tenant must inform

each of the persons descnbed in the preceding sentence of the prohibitions contained in Section
1.126.

32.10 Food Service Waste Reduc‘uon .

Tenant agrees to comply fully with and be bound by all of the prov1s1ons of the Food
Service Waste Reduction Ordinance, as set forth in the San Francisco Environment Code,
Chapter 16, including the remedies provided therein, and unplementmg guidelines and rules.

The provisions of Chapter 16 are mcorporated herein by reference and made a part of this Lease
as though fully set forth herein. This provision is a material term of this Lease. By entering into
~ this Lease, Tenant agrees that if it breaches this provision, City will suffer actual damages that -
- will be impractical or extremely difficult to detérmine. Without limiting City's other rights and
. remedies, Tenant agrees that the sum of One Hundted Dollars ($100,00) liquidated damages for -
the first breach, Two Hundred Dollars ($200.00) liquidated damages for the second breach in the
same year, and Five Hundred Dollars ($500.00) liquidated damages for subsequent breaches in
the same year is a reasonable estimate of the damage that City will incur based on the violation,
established in light of the circumstances existing at the time this Iease was made. Such amounts

shall not be considered a penalty, but rather agreed monetary damages sustamed by City because
of Tenant's failure to comply with this provision.

Section 77 GENERAL

33.1 Time of Performance,.

(a) . Expiration. All performance dates (mcludmg cure dates) expue at
5:00 p.m., San Francisco, California time, on the performance or cure date,

- ® Weekend; Holiday, Busmess Day. A performance date which falIs ona
Saturday, Sunday or City holiday is deemed extended to 5:00 pm on the next business day. For
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purposes of this Lease, a business day means any day except Saturday, Sunday, or aday on
which City and County of San Francisco is closed for business.

' (© Days for Performancé. All periods for perfonnance or notices specified
herein in terms of days shall be calendar days, and nof business days, unless otherwme prov1ded
herem

(@ Time of the Essence. Time is of the essence with respect to each
provision of this Lease, including, but not limited, the provisions for the exercise of any option
on the part of Tenant hereunder and the prov1s1ons for the payment of Rent and any other sums
due hereunder.

-+ 332 Intemretation of Agreement.

" Whenever an “Exhibit” “is referenced, it means an attachment to this Lease unless
otherwise specifically identified. All such Exhibits are incorporated herein by reference. The
captions preceding the articles and sections of this Lease and in the table of contents have been -
inserted for convenience of reference only and such captions shall in no ‘way define or limit the
scope or intent of any provision of this Lease. This Lease has been negotiated at arm’s length
and between persons sophisticated and knowledgeable in the matters dealt with herein and shall
~ be interpreted to achieve the intents and purposes of the parties, without any presumption against
the patty responsible for drafting any part of this Lease. Provisions in this Lease relating to
number of days shall be calendar days, unless otherwise specified, provided that if the last day of
any period to give notice, reply to-a notice or to undertake any other action occurs on a Saturday,
* Sunday or a bank or City holiday, then the last day for undertaking the action or giving or
replying to the notice shall be the next succeeding business day. Use of the word “including” or
similar words shall not be construed to limit any general term, statement or other matter in this

- Lease, whether or not language of non-limitation, such as “without limitation” " or similar words,
are used. :

. 333 Succeséers and Aséigns.

Subject to the provisions of this Lease relating to Assignment and Subletting, the terms,
covenants and conditions contained in this Lease shall bind and inure to the benefit of City and
Tenant and, except as otherwise provided herein, their personal representatives and successors
and assigns; provided, however, that upon any sale, assignment or transfer by City named herein
(or by any subsequent landlord) of its interest in the Building as owner or lessee, including any
transfer by operation of law, City (or any subsequent landlord) shall be relieved from alf
subsequent obligations and liabilities arising under this Lease subsequent to such sale,
assignment or transfer,

334 - Interpretatlon of Lease; Approvals

© . . Whenever the context so requires, the use of the smgular shall be deemed to include the
plural and vice versa, and each gender reference shall be deemed to include the other and the
peuter. If there is more than one Tenant, the obligations and liabilities under this Lease imposed
on Tenant shall be joint and several. The captions preceding the artlcles and sections of this
Lease and in the table of contents have been inserted for conventence of reference and such
-. captions in no way define or limit the scope or intent of any provision of this Lease. All
approvals, consents or other determinations permitted or required by City hereunder shall be
made by or through City’s Director of Property unless otherwise provided in this Lease, subject
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to applicable Law. Except as otherwise specifically provided in the Lease, whenever the Lease
- requires an approval or consent by either City (acting in its proprietary capacity) or Tenant, such

- approval or consent shall not be unreasonably w1thheld and each party shall at all times act in
good faith.

33.5 No Thlrd party Beneﬁcmnes

“This Lease is for the exclusive benefit of the parties hereto and not for the. bcneflt of any

other person and shall not be deemed to have conferred any rights, exprcss or implied, upon any
“other person.

33.6 Real Estate Commissions.

City is not liable for any real estate commissions, brokerage fees or finder’s fees which'
miay arise from this Leasé, Tenant and City each represents that it engaged no broker, real estate
agent or finder in connection with this transaction. In the event any broker, real estate agent or
finder makes a claim, the party through whom such claim is made agrees to Indemmfy the other

_party from any Lossés arising out of such claim.

33.7 Counterparts.-

This Lease may be executed in counterparts, each of whlch is, deemed to be an ongmal
and all such counterparts constitute one and the same instrament.

33.8 Entire Apreement.

This instrument, including the exhibits hereto, which are made a part of this Lease,
contains the entire agreement between the parties and all prior written or oral negotiations,
understandings and agreéments are merged herein. The parties further intend that this Lease
shall constitute the complete and exclusive statement of its terms and that no extrinsic evidence
whatsoever (including prior drafts hereof and changes therefrom) may be introduced in any
judicial, administrative or other legal proceeding involving this Lease. Tenant hereby
‘acknowledges that neither City nor City’s Agents have made any representations or warranties
‘with respect to the Premises, the Building or this Lease except as expressly set forth herein, and

no rights, easements or licenses are or shall be acquired by Tenant by implication or otherwise
unless expressly set forth herein.

33.9 Amendment

Neither this Lease nor any of the terms hereof may be termmated amended or modified
except by a written mstrument executed by the Parties.

©33.10 Govemmg Law; Selectmn of Forum.

This Lease shall be governed by, and interpreted in accordance with, the laws of the State
of California. As part of the consideration for City’s entering into this Lease, Tenant agrees that
all actions or proceedings arising directly or indirectly under this Lease may, at the sole option of
City, be litigated in courts having situs within the State of California, and Tenaat consents to the -
jurisdiction of any such local, state ot federal court, and consents that any service of process in
such action or proceeding may be made by personal service upon Tenant wherever Tenant may
then be located, or by certified or registered mail directed to Tenant at the address set forth
herein for the dehvery of notices.
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33.11 Extensions bv Cltv

Upon the request of Tenant, City may, by written instrument, extend the time for
Tenant’s performance of any térm, covenant or condition of this Lease or permit the curing of
atty default upon such terms and conditions as it determines appropriate, including but not
limited to, the time within which Tenant must agree to such terms and/or conditions, provided,
however, that any such extension or permissive curing of any particular default will not operate
to release any of Tenant’s obligations nor constitute a waiver of City’s rights with respect to any
other term, covenant or condition of this Lease or any other default in, or breach of, this Lease or
otherwise effect the time of the essence provxsxons with respect to the extended date or other
dates for performance hereunder.

33,12 Attornevs Fees and Costs.

If either party hereto fails to perform any of its’ rcspectwe obhgatmns under this Lease or
if any dispute arises between the parties hereto concemning the meaning or'interpretation of any
provision of this Lease, then the defaulting party or the party not prevailing in such dispute, as
the case may be, shall pay any and all costs and expenses incurred by the other party on account
of such default and/or in enforcing or establishing its rights hereunder, including, without =
limitation, reasonable Attorneys’ Fees and Costs. Any such Attormeys’ Fees and Costs incurred
by eitherparty in enforcing a judgment in its favor ynder this Lease shall be-recoverable
separately from and in addition to any othier amount included in such judgment, and such
Attorneys’ Fees and Costs obligation is interided to be severable from the other provisions of this
Lease and to survivé and not be merged into any such judgment. For purposes of this Lease, the
reasonable fees of attorneys of City’s Office of City Attorney shall be based on the fees regularly
charged by private attorneys with the equivalent number of years of experience in the sub]cct
matter area of the law for which the City Attorney’s services were rendered who practice in the
City of San Francisco in law firms with approximately the same number of attorneys as .
employed by the City Attorney’s Office. The “prevailing party” shall be determined based upon
an assessment of which party’s major arguments or positions taken in the action or proceeding -
could fairly be'said to have prevailed (whether by compromise, settlement, abandonment by the

_other party of its claim or defense, final decision, after any appeals, or otherwise) over the other
party’s major arguments or positions on major disputed issues. Any Attomeys Fees incurred in
enforcing a judgment shall be recoverable separately from any other amount included in the

'judgment and shall survive and not be merged in the judgment. The Attorneys' Fees shall be, E
deemed an “actual pecuniary loss” within the meaning of Bankruptcy Code Section "
365(b)(1)(B), and notwithstanding the foregoing, all Fees incurred by either party in any
bankruptey case filed by or against the other party, from and after the order for relief until this )
Lease is rejected or assumed in such bankruptcy case, will be “obhgatlons of the debtor” as that
phrase i is used in Bankruptcy Code Section 365(d)(3) .

33 13 Effective Date.

This Lease shall become effective on the date when each of the following has occurred
(the “Effective Date”): (i) the parties have fully executed and delivered this Iease; (ii) Tenant
has satisfied its obligations with respect to the Existing Employees as set forth in Section 301
[Existing Employees]; (iii) the MTA Executive Director has approved the parking provisions of
this Lease; and (iv) the effective date of a Board of Supervisor resolution approving this Lease,
which resolution shall be enacted if at all in the sole discretion of the Board of Supervisors and -

\
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. Mayor. City shall notify Tenant of the Effectlve Date and the parnes shall insert by hand the .
appropriate dates in the Basic Lease Information; provided failure of such notification or such |
handwritten insertion will not change the Effective Date or other dates or invalidate this Lease.

' Either party may rescind its offer to enter into this Lease at any time before the Effective Date.

33.14 Severability,

It any provision of this Lease, or its apphcatmn to any person or circumstance, is held
invalid by any court, the invalidity or inapplicability of such provision shall not affect any other
provision of this Lease or the application of such provision to any other person or circumstance,
and the remaining portions of this Lease shall continue in full force and effect, unless
enforcement of this Lease as so modified by and in response to such invalidation would be
grossly inequitable under all of the circumstances, or would frustrate the fundamental purposes
of this Lease, in which case, the parties will negotiate in good faith a replacement provision
which is not invalid to accomplish substantially the same intention as the provision held invalid.

33.15 Limitation on Liability,

No elective or appointive board, commission, member; officer, director, employee or
other Agent of City shall be personally liable to Tenant, its successors and assigns, in the event
of any defanlt or breach by City or for any amount which may become due to Ténant, its
successors and assigns, or for any obligation of City under this Agteement. No member, officer,
director, employee or other Agent of Tenant shall be personally liable to City, its successors and

assigns, in the event of any default or breach by Tenant or for any amount which may become
dueto City, its successors and assigns, or for any obligation of Tenant under this Agreement. -

33.16 Guaranties.

Concurrently with Tenant’s execution of this Lease, Another Planet Entertainment LLC,
. aDelaware limited liability company (“Guarantor”) shall execute and deliver to the Citya”™
guaranty of Tenant's obligations under this Lease in the form attached to this Agreement as
Exhibit E (the “Guaranty”). Tenant shall provide a replacement Guaranty if the Tangible Net
‘Worth requirement, as set forth in Section 8.10 of the Guaranty, of Guarantor is not satisfied at _
. any time or if the Guaranty is terminated during the Term.  The Guaranty shall provide that the -
total payment obligations of the Guarantor thereynider shall be limited to the sum of Five Million
Dollars ($5,000,000) (the “$5 Million Cap”). The Guaranty shall terminate on the earlier of
(a) the date that is sixty (60) days following the expiration or eatlier termination of the Lease,
" and (b) the date that Tenant assigns its interest in the Lease in accordance with Section 17.8
(provided Tenan_t meets the conditions for such release set forth in Section 17.8); provided in
each case above the Guaranty shall continue with respect to (i) claims hereunder that relate to the
period before such expiration, termination or assignment and release, and (ii) any indemnity or
other obligation of Tenant under this Lease that survives any such termination, expiration or
assignment and release by its terms. :

© Section £ DEFINITION OF CERTAIN TERMS

Tf not defined elsewhere in this Lease, initially capitalized terms shall have the meanings
ascribed to them in this Séction:

Additional Rent means any and all sums (other than Base Rent and Partxmpatmn Rent)
that may become due or be payable by Tenant under this Lease.
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Adjustment Date means the first day of Lease Year 2, and the first day of each Lease
Year thereafter:

- Agents means, when used with reference to either party to this Lease or any other person
or party so designated, the members, officers, directors, commissioners, employees agents,
contractors and vendors of such party or other person, and their respective heirs, legal
representatlves, successors and assigns.

Assignments mean any assignment, encumbrance, pledge or otherwise transfer of any
_ part of Tenant's interest in or rights with respect to the Premises or its leasehold estate hereunder.

- ‘Attorneys’ Fees and Costs means reasonable attorneys’ fees, costs, expenses and. -
disbursements, including, but not limited to, expert witness fees and costs, fravel time and
associated costs, transcript preparation fees and costs, document copying, exhibit preparation,

" courier, postage, facsimile, long-distance and communications expenses, court costs and other
* reasonable costs and fees associated with any other legal, administrative or alternative dispute
resolution proceeding, including such fees and costs associated w1th execution upon any
judgment or order, and costs on appeal, -

" Base Rent means the annual base rent specified in Section 2.2, payable by Tenént’ to City.

Bona Fide Institutional 1.ender means any one or more of the following, whether acting -
in its own interest and capacity or in a fiduciary capacity for another person: a savings bank, a
savings and loan association, a commercial bank or trust company or branch thereof, an
insurance. company, a goveinmental agency, a real estate investment trust, an employees .
* welfare, benefit, pension or retirement fund or system, an mvestrnent banking, merchant banking’
_ or brokerage firm, or any other person or persons which, at the time of a Mortgage is recorded; |
has (or is controlled by a person having) assets of at least $500 million in the aggregate (or the .-
- equwalent in foreign currency), and is regularly engaged in the fmancml services business,

.Books and Records as defined in Section 2.5.

Casualty Notice méans if an event of Major Damage or Destruction or Uninsured
Casualty occurs at any time during the Term and City does not texminate this Lease as provided -
hereinabove, then Tenant shall provide City with written notice of its election to commence and
complete Restora‘uon, or election to terminate this Lease.

* Change Order means any change, addition or alteration to the Design Development
Documents and Construction Documents relating to the design or specifications of the Initial
Improvements anticipated to cost Ten' Thousand Dollars ($10,000).

City Days are those days used for civic events and other City purposes approved by t’he
City Administrator pursuant to the proceduren set forth in Exhibit C attached hereto

" Commencement Date is defined in the Basic Léase Information.
Competing Venue as defined in Section 1.3( g)

- Completlon means completlon of construction of all or any applicable portion of the
Improvements in accordance with the terms of the Lease.

. Construction Documents means the final plans, spec1ﬁcat10ns and wor]ﬂng drawmgs for
Improvements, setting forth in detail all aspects of the design, function and copstruction of the
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Tmprovements in form sufficient for obtaining permits and bidding all elements of constructmn,
and in otherwise in conformity with all of the requlrements of this Lease.

Construction Interval as deﬁned in the Basic Lease Information”
Construction Period means the period described in Section 9.4.

* Cost Statement as defined in Section 9.5,

CPI means-that index published by the United States Dcpartment of Labor, Bureau of
Labor Statistics known as “All Urban Consumers - All Items for the San Francisco- Oskland-
San Jose, California (Base Years 1982-84 = 100),”. If the CPI.base year is changed, the .
Consumer Price Index shall be converted in accordance with the conversion factor published by
the United States Department of Labor, Bureau of Labor Statistics. If the CPI is discontinued or
revised during the Term, such other government index or computation with which it is replaced

shall be used in order to obtain substantially the same result as would be obtamed if the CPThad .
not been dlscontmued or revised.

Cross- Collatcrahzed Debt Leverage Ratio as defmed in Section 15.3.

Default Rate means any unpaid amount shall bear interest from the date die until paid at ‘

- an annual interest rate equal to the greater of (i) tén percent (10%) or (ii) five pgircént (5%) in
excess of the rate the Federal Reserve Bank of San Francisco charges, as of the date payment is

due, on advances to member banks and depository institutions under Sections 13 and 13a of the

Federal Reserve Act; prov1ded inno event shall the Default Rate exceed any applicable usury or
similar Law. :

" Design Development Documents means the architectural, structural, mechanical,
* electrical, materials and such other elements as may be appropnate, to gether with fully
developed floor plans and interior elevatlons

Disabled Access Laws means the Americans With Disabilities Act of 1990 and Title 24
of the California Code of Regulations and all other applicable federal, state, local and
administrative laws, rules, regulations, orders and requirements mtended to provide equal
* .accessibility for persons with disabilities.

‘Bffective Date as defined in Section 33.13.

Encumber means create any Mortgage.
' Enhanced Improvements as defined in Section 10.1.
Event of Default is defined in Section 21..1.

Expiration Date as defined in the Basic Lease Information as the same may be extended.

Force Majeure means events (the existence of which was not known as of the date of the
date this Lease was signed, or the date on which Subsequent Construction COMmMMEnCes, as
applicable) which result in delays in a party’s performance of its obligations hereunder primarily .
due to causes beyond such party’s control ‘and not caused by the acts or omissions of the delayed .
party, such as acts of nature or of the public enemy, fires, floods, earthquakes, strikes, freight
- ernbargoes, and unusually severe weathier; delays of contractors or subcontractors due to any of
" these causes; the presence of Hazardous Materials or other concealed conditions on the Premises
that would substantially delay or materially and adversely impair the Tenant’s ability to construct
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?
on the Prémises; substantial interruption of Work because of other construction by third parties in
.the immediate vicinity of the Premises; archeological finds on the Premises; strikes, delay in the
granting of permits and other governmental approvals beyond reasonable time periods estimated
under the Construction Schedule and substantial interruption of work because of labor disputes;-
inability to obtain materials or reasonably acceptable substitute materials (provided that the
* delayed party has ordered such materials on a timely basis and the Delayed Party is not otherwise -
at fault for such inability to obtain materials). Force Majeure does not include failure to obtain
financing or have adequate funds; or any event that could have been avoided by exercising that
standard of foresight and due diligence that any ordinary, prudent and competent person would
~ exercise under the circumstances. In the event of the occurrence of any such delay, the time or
_times for performance of the obligations will be extended for the period of the delay; provided,
however, (i) within thirty (30) days after the beginning of any such delay, the delayed party shall
have first notified the other party in writing of the cause or causes of such delay and claimed an -
extension for the reasonably estimated period of the delay, and (ii) the delayed party cannot,
through commercially reasonable and diligent efforts (not including the incurring of overtime
premiums or the like), make up for the delay within the time period remaining prior to the °
- applicable completion date. Under no circumstances shall an event of Force Majeure exceed
- twelve months without City's consent. :

* Guarantor or Guarantors as defmed in Section 33 16

Guaranty or Guaranties as defined in Section 33.16.

Hazardous Miterial means any material that, because of its quant:lty, concentration or
physical or chemical characteristics, is deemed by any federal, state or Iocal governmental
authority to pose a present or potential hazard to human health or safety or to the environment.
Hazardous Material includes, without limitation, any material or substance defined as a
“hazardous substance,” or “pollutant” or “contaminant” under the Comprehensive Environrnental
Response, Compensation and Liability Act of 1980 (“CERCLA”, also commonly known as the
“Superfund” law), as amended, (42 U.S.C. Sections 9601 et seq.) or under Sections 25281 or
. 25316 of the California Health & Safety Code; any “hazardous waste” as defined in Section

25117 or listed under Section 25140 of the California Health & Safety Code; any asbestos and
."asbestos containing materials whether or not such materials are part of the structure of any’
existing Improvements on the Premises, any Improvements to be constructed on the Premises by
or on behalf of Tenant, or are naturally occurring substances on, in or about the Premises, and
" petroleum, including crude oil or any fraction, and natural gas or natural gas liquids, and lead
containing materials. .

Hazardous Material Clalms means any and all enforcement, Investigation, Remedlatlon
or other govemnmental or regulatory actions; agreements or orders threatened, instituted or
completed under any Hazardous Materials Laws, together with any and all Losses made or
threatened by any third party against City, relating to damage, contribution, cost recovery
compensation, loss or injury resulting from the presence, release or discharge of any Hazardous
Materials, including, without limitation, Losses based in common law. Hazardous Matetial
Claims include, without limitation, Investigation and Remediation costs, fines, natural resource
damages, damages for decrease in the value of the Premises or any Improvements, the loss or
" restriction of the use or any amemty of the Premises or any fmprovements, and Attorneys’ Fees
and Costs. :

86

Brown/Rill Grubam/FINAL Lease 6251

452



~

Hazardous Material Laws means any present or-futute federal, state or local Laws
relating to Hazardous Material (including, without limitation, its Handling, transportatien or
Release) or to human health and safety, industrial hygiene or environmental conditions in, on,
under or about the Premises (including the Improvements), including, without limitation, soil,

-air, air quality, water, water quality and groundwater conditions. Hazardous Materials Laws .
include, but are not limited to, City’s Pesticide Ordinance (Chapter 39 of the San Francisco

Administrative Code), and Article 20 of the San Franc1sco Public Works Code (“Analyzmg Soxls'
for Hazardous Waste™).

Impositions means all taxes, assessments, hens, levies, charges or expenses of every
description, levied, assessed confirmed or imposed on the Premises, any of the i 1mprovemcnts or.
personal property located on the Premises, Tenant’s leaschold estate, any subleasehold estate, or
any use or occupancy of the Premises hereunder.

Improvements means all buildings, structures, fixtures and other improvements erected,

built,.placed, installed or constructed upon or within the Premises, including, but not limited to, .
the Initial Improvements.

Indemmﬁed_Partles means City, including, but not limited to, all of its boards, ‘
comunissions, departments, agencies, employees and member and other subdivisions, including,

without limitation, all of the Agents of City and all of their respectwe heirs, legal representatives,
 SUCCESSOLS and assigns, and each of them.

Indemnify means indemnify, protect, relmburse defend and hold harmless.

Initial Improyements means the improvements shown on the Construction Documents

approyed by City as generally described on Exhtbtt B subject to further notification as agreed to
by.the City Administrator; -

Initial Term means the period from the Comxﬁencement Date until the Expiration Date

- set forth in the Basic Lease Informatmn unless earlier terminated in accordance with the terms
.of this Lease.

Investigate or Investigation when used with reference to Hazardous Material means any
activity undertaken to determine the nature and extent of Hazardous Material that may be located
in, on, under or about the Premises, any Improvements or any portion of the site or the
Improvements or which have been, are being, or threaten to be Released into thé environment..
Investigation shall include, without limitation, preparation of site history reports and sampling

and analysis of environmental conditions in, on, under or about the Premises or any
Improvements.

Invitees when used with respect to Tenant means the customers, patrons, invitees, guests,
" members, licensees, assignees and subtenants of Tenant and the customers, patrons, invitees,
guests, members, licensees, assignees and sub-tenants of subtenants.

Law or Laws means any one or more present-and future laws, ordinances, rules,
regulations, permits, authorizations, orders and requirements, to the extent applicable to the

‘ partlcs or to the Premiges or any portion thereof, or to Tenant's use of the Premises, whether or .
not in the present contemplatlon of the parties.

4 Lease Year 1 means the period cormnenc‘ing on the Rent Commencement Date and
expiring on December 31, 2010. Lease Year 2 means the period commencing on January 1,
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201 1 and continuing through and including December 31, 2011. Each suBsequent 12-month
. period shall also be referred to as a Lease Year in sequential order (1 e., Lease Year 3,
Lease Year 4, efc., as the case may be).

Loss or Losses when used with reference to any Indemnity means any and all clajms,
demands, losses, liabilities, costs, damages (including foreseeable and unforesecable
- consequentlal damages), liens, obligations, interest, injuries, penalties, fines, lawsuits, and other
proceedings, judgments and awards and costs and expenses (including, without limitation,
reasonable Attorneys Fees and Costs, and consultants’ fees and costs) of whatever kind or
nature, known or unknown, contingent or otherwxse

Major Damage or Destruction means damage to or destrucuon of all or any portion of the’
Improvements on the Premises (a) to the extent that the hard costs of Restoration will exceed
One Million Dollars ($1,000 ,000) or (b) which cannot reasonably be repan*ed within two
hundred ten (210) days after the date of the damage. .

Major Repair means a sudden or unexpected repaxr to or repIacement of the plumbmg,
elevators, electrical wiring, or heating, ventllatlon or air conditioning systems in the Premises,
not caused by Tenant's failure to maintain such item, the cost of which is reasonably estimated
by Tenant's architect or engineer to cost in excess.of Two Hundred Fifty Thousand Dollars
(3250,000). : -

 Minor Alterations means (a) the installation, repair or replacement of interior furnishings,
decotative improvements, wall coverings and other minor alterations to the Premises costing less
than Two Hundred Fifty Thousand Dollars ($250,000) and which do not affect the structural
integrity of the Building, (b) recarpeting or repainting the interior of the Premises, and (c) any
. other Subsequent Construction that costing less than Two Hundred Flfty Thousand Dollars
($250 000) and that does not require a building permit.

Mottgage means any mortgage, deed of trust, assignment of rents, fixture ﬁlmg, secunty
agreement, or similar secunty instrument, or other lien or encumbrance.

Mortgagee mesdns the holder ot holders of a Mortgage and if the Mortgage is held by or
for the benefit of a trustee, agent or representative of one or more financial institutions, the
financial institutions on whose behalf the Mortgage is being held. Multlplc financial institutions
participating in a single financing secured by a single Mortgage shall be deemied a single
Mortgagee for purposes of this Lease.

Nammg nght s means the right or opportunity to name tbe main a11d1tonum of the
Building, for use in advertising or promoting concerts or events theréin, or to display a name or
mark as the name or identification of the main auditorium of the Premises.

_ Net Naming Rights Revenue means the total amount of revenue, income and
consideration, in cash or in the reasonable cash value to Tenant of any non-cash consideration,
received by Tenant or its Affiliates or Agents from a third party in connection with the sale of

. Naming Rights, less (i) any and all direct third party expenses actually incurred by Tepant in the
sale of such Naming Rights, including without limitation, fulfillments costs consistent with
industry standards and (ii) all commissien costs (both internal and third party) incurred by
Tenant in the sale of such Naming Rights consistent with industry standards; prov1dcd such
commission costs shall in no event exceed fifteen percent (15%). -

Non—Tlcketed Event as defined in Section 2.3.”
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: Parucmatxon Rent means the percentage rent payable to City by Tenant as set forth in
Sectxon 2.3.

Personal Propertv means all fixtures, furmture furnishings, equipment, machinery,
supplies, software and other tangible personal property, whether now or hereafter located in,
upon or about the Premises, belonging to Tenant and/or in which Tenant has or may hereafter
acquire an ownership interest, together with all present and future attachurients, accessions,
replacements, substitutions and additions thereto or therefore.

Performance Period means the period from the start of Lease Year 6 to the end of Lease
Year9. ' o

Phase as defined in the Basic Lease Information
Phase 1 as defined in Section 9.1.

' Phase 2 as defined in Section 9.1.
Phase 3 as defined in Section 9.1.

Phase 1 Improvements as defined in the Basic Lease Information

Phase 2 Improvements as defined in the Basic Lease Information

Phase 3 Improvements as defined in the Basic Lease Information
Phase 1 Constructien Period as defined in the Basic Lease Information
Phase 2 Construction Period  as defined in the Basic Lease Information
Phase 3 Construction Period as defined in the Basic Lease Information
Pre~Eiisting Hazardous Material as defined in Section 20.2.

Premises means the Building commonly known as the Bill Graham Cmc Auditorium,
located on property bordered by Grove, Hayes, Polk and: Larkm Streets in San Francisco,
. California (Block 0812, Lot 001).

Qualified Event means an event at the Premises where the actual attendance at the event

is greater than two thousand (2,000) persons for a pubhcly t1cketed event or five hundred (500)
persons for a Non-Ticketed Event.

‘Qualified Ticket means a ticket sold for a publicly-ticketed event at the Premises where

. the actual attendance at the event is greater ’rhan Two Thousand (2,000) mlelduals in turnstile
attendance.

Release when used with respect to Hazardous Material means any spilling, leaking,
‘pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or
disposing into or inside any e)ustmg improvements or any Improvements constructed under this
Lease by or on behalf of Tenant, or in, on, under or about the Prernises or any portion thereof.

Remediate or Remediation when used with reference to Hazardous Materials means any -
activities undertaken to clean up, remove, transport, dispose, contain, treat, stabilize, monitor or
otherwise control Hazardous Materials located in, on, under or about the Premises or which have
. been, are being, or threaten to be Released into the environment. Remediation includes, without
_limitation, those actions included within the definition of “remedy” or “remedial action™ in
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- California Health and Safety Code Section 25322 and “remove” or “removal” in California
Health and Safety Cede Section 25323, :

Rent means the sum of Base Rent, Participation Rent and Additional Rent.
Rent Abatentent Period as defined in Section 2.2,

Rent Commencement Date as defined in Section 2.2.

Rent Payment Date as defined in Section 2.2.

Restoration means the restoration, replacement, or rebuilding of the. Improvements (or'the
relevant portion thereof) in accordance with all Laws then applicable (including code upgrades)
to substantlaﬂy the same condition they were in immediately before an event of damage or
destruction, or in the case of a Taking, the restoration, replacement, or rebuilding of the .
Improvements to an architectural whole.

Sublease means any lease, sublease, license, concession or other agreement by which’
Tenant leases, subleases, demises, licenses or otherwise grants to any person in conformity with
the provisions of this Lease, the right to occupy or use any portion of the Premises (whether in
- common with or to the exclusion of other persons).

Subsequent Construction as defined in Section 10.2.

Substantially Completed or Substantial Completion means the Tnitial Improvements shall
be deemed to be Substantially Completed when Tenant's architect reasonably deteérmines and
certifies in writing to City that the Initial Improvements have been substantially completed in
accordance with the Construction Documents to the extent necessary to enable Tenant to hold
concerts and events at the Premises and to conduct its normal business operations therein without
unreasonable impairmzent or interference, but subject to “punchlist” items, the completion of
which will not unreasonably interfere with normal business operations therein, Tenant shall
diligently pursue to completion all such details. Final completion shall occur when Tenant has
" completed all punchlist items and all necessary inspections required in connection with any

permits have been completed and signed off as approved by the appropriate governmental
‘authorities. :

Tenant s Personal Propertv means all fuxmture, trade ﬁxtures, office equlpment and

. articles of movable personal property installed in the Premises by or for the account of Tenant,

without expense to City, and that can be removed without structural or other damage to the
Premises. : :

Term means the perjod from the Commencement Date untll the expiration date of the
Initial Term.. - :

Uninsured Casualty means any of the following: (1) an event of damage or destruction
occurring at any time durinig the Term for which the costs of Restoration (including the cost of
" any required code upgrades) are not insured under the policies of insurance that Tenantis
* required to carry under Section 19 hereof, or (2) an event of damage or destruction occurring at -
any time during the Term, which is covered under Tenant’s policies of insurance that Tenant is
required to carry under Section 19 hereof; but where the cost of Restoration (including the cost
of any required code upgrades) will exceed the net proceeds of any insurance payable {or which
would have been payable but for Tenant’s default in its obligation to maintain insurance required
to be maintained hereunder) plus the amount of any applicable policy deductible, Damage or
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destructmn due to flood or earthquake shall be deemed an Umnsured Casualty notW1thstandmg
~ that there may be insurance coverage. : :

IN WITNESS WHEREOF the Parties have executed this Lease as of the day and year
first above written.

TENANT -

BGCA MANAGEMENT, LLC; a Delaware
. limited liability company

By: ANOTHER PLANET ENTERTAINMZENT LLC.

By:

Steve Welkom

By:

CITY |
CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,

By:

" City Administrator

By:

"AmyL. Brown -
Director of Property

o1
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-- IN WITNESS WHEREOF, the Parties have executed this Lease as of the day and year
first above written.

TENANT - .
BGCA MANAGEMENT, LLC, a Delaware
hmrted Lability company
By: ANOTHER PLANET ENTERTAINMENT, LLC |
By: /Z?//O /W T
. Stéve Welkom
CITY

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,

By:

City Administrator

By:

Director of Property

APPROVED AS TO FORM:

DENNIS 7. HERRERA
City Attorney

By:

Deputy City Attorney

MTA Commission Resolution No. Adopted on.

Board of Supervisors Resolution No. A 5% - 1 OAdopted on (s / 4 / [o
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destruction due to flood or earthquake shall be deemed an Umnsured Casua]ty notw1thstandmg
‘that there may be insurance covelage

IN WITNESS WHEREOF, the Parties have executed this Lease as of the day and year

- first above written,

TENANT

BGCA- MANAGEMENT LLC, a Delaware
limited Yiability company.

By: ANOTHER PLANET ENTERTAINMENT, LLC

By:

Steve Wélkom

By:

- CITY

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation, ' :

L ,
— M@GM
City Admlmstrator ~

CZM?W

Amy L. Brown
Director of Property

By:
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CONSENT TO PARKING PROVISIONS (Section 2.4):

CITY AND COUNTY OF SAN FRANCISCO,

a municipal corporation, acting by and through the SAN
FRANCISCO MUNICIPAL TRANSPORTATION
AGENCY

Ny 4

.~ NATHANIELP.FORD, 7
Executive Director

APPROVED AS TO FORM:

DENNIS J. HERRERA
City Attorney

Ny

harlds R. Sullivan
Deputy City Attorney.

Board of Supervisors Resolution No28% ~ 1 © Adopted on e / 29 / 1O
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CONSENT TO PARKING PROVISIONS (Section 2.4):

CITY AND COUNTY OF SAN FRANCISCO,

a municipal corporation, acting by and through the SAN
FRANCISCO MUNICIPAL TRANSPORTATION
AGENCY | '

727

NATHANIEL P. FORD,
- Executive Directof

APPROVED AS TO FORM:

DENNIS J. HERRERA
City Attorney

By: @i/—wlzwv

Charles R. Sullivan
Deputy City Attorney

Board of Supervisors Resolution No. ___ Adopted on
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EXHIBIT A
Description of the Premises

. and
Tangible Personal Property

The Building known as the Bill Graham Civic Auditorium Iocated 6n a parcel of land
(Block 0812, Lot 001), bordered by Grove, Hayes, Polk and Larkin Streets in San Francisco,
California. : : : . : - :

" ExtibitAPagel |
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DESCRIPTION

Amplifier, Power Crest,

DRAIN CLEAMING MACHINE
DRAIN ROOTER ELECTRIC (GREEN

D .

DRILL PRESS GRAY

Drill, Cordless Kit .
GRINDER BENCH ELECTRIC GRAY
KEY CUTTER ELECIRICBLUE

1IFT, SCISSOR 19* GENIE ELECTRIC

PLANNER WOOD ELECTRIC GRAY
ROUTERDEWALT - .

SAW TABLE POWERMATIC GREEN
Saw, Band .
‘WASHER PARTS

‘WELDER ARC ELECTRIC BLUE

BROILER, CHAR GLO RANGE 607

*WISTAND

CAGE STORAGE SMALL

COFFEE MAKER ROUND LARGE
CONTAINER BEVERAGE 10 GAL |
CUBER, ICE MANTTOWOC |
DISHW ASHER INDUSTRIAL
DISPENSER NAPKIN PAPER
DOLLY - GLASS RACKS
HOTPLATE

OVEN & 6 BURNER WITH BROILER
OVEN & GRILL WITH BROILER
OVEN CONVECTION W/STAND
OVEN SMALL

OVEN, 3 DOOR COUNTER TOP

" OVEN, COMBI FULL SIZE CXIMA!

PLUS *

" PAN, HOTEL /2 SIDE 600 .

PAN, HOTEL FULL SIDE 200
PAN, HOTEL FULL SIDE 400
PAN, HOTEL FULL SIDE 600
PAN, SHEET

POPCORN WARMER

REFRIGER ATION UNIT
REFRIGERATOR, SLIDING DOOR
SNEEZE GUARD

468

) TTEM
MANUFACTURER SERIAL # VALUE
Pro Media 4001 500.00
GRAINGER . - . 41250
MARPAC -M B-25911 600.00
GRAINGER 4PDS0 179.00
52-334 250,00
4EB40 379.00
ANLEY XG-00033 210.87-
 ILCO DUNICAN 2584 _ 372 454,00
GENIE/HERTZ-BIG4 G51930 -8,515.00
SEARS 113-206931 1275-PO083 . 200
DEWALT GRAINGER 227.00
SEARS 113-243310 1254-FO011 950.00
ROCKWELL 14-28-200 IM-8361 750.00
‘WALKER. 51BE2A 750.00
YOUNG 65 . 2,000,00
671910 319,00
GRAINGER 37746 461.50
MILLER M380P W-310289 2,000.00
US RANGE/ECONREST, 3,938.00
300.00
. LOO
AERVOID 1.00
MANITOWOC 4£245.00
. 100
1,00
1007
R 1.00
VULCAN 5,000.00
VULCAN 5,000.00
350,00
CRES-COR 500,00
. 500.00
RATIONAL/ECON. REST. 34,995.00
354
1.00
1.00
1.00
1.00
LG
100
26,968.34
500,00
1.00
Exhibit A Page 2
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£ . DESCRIPTION

5920  SODASYSTEM

631-0  STAND FOR WINE BUCKEY

610-1  TABLEROLLER DISHWASHER

‘TABLE WOOD OBLONG 18"X72"

640-0 + TABLE WORK WOOD WALNUT

641-0  TABLE, 1/4MOON i

3661  TOASTER DOUBLE ELECTRIC
CAFETERIA

dudsEsddd 3

6440  TRAY, RED
6180 TUB“BUS-BOY"PLASTIC

OF Camera, Recorder, B/W Monitor 20"

OF %046  ADAPTOR,§PORT -

OF Chair, Black w/arms .

OF . Chair, Exsettive High Back 26"W

. Leather .

OF Chair, Guest Flair Atm Black Fabric

OF 442 CLOCK EMPLOYEE TIME CARD
BEIGE .

OF - Copier, Brother Digital Duplex §045D

OF Copier, Sharp AJ-1551CS <

OF 5080  DATAPORT, ADTRAN W/TL
NETWORK CABLE ~

OF . Desk, Computer Ceedenza 7Z77W Chery

OF Desk, Executive L72"% wit retum
Chery

OF . Desk, Overbead Storage Unit Cherry

OF Fax Machine, Canon 1-80 PP (Security)

OF 944-1 = FAXMACHINE, LASERIET 3100SE PP

OF Love Seat, Fatric Standard w/Arm Black

OF 90311 MEGACOMRTA UNIT (8 PORTS)
OF 9042 MONITOR COMPUTER 19" COLOR
OF 8434  PRINTER, DESKJET 840C

OF 8957  PRINTER, LASERJET 5N 4MB

OF Printer, Photosmart HP Photo 7760
OF Tsble, Cockdzil Mahogany 48 x 24
OF Table, Compnter Grey 48x24x29 112

- - -

OP 640  ASHURN, STAINLESS STEEL

OP 2201  BARRICADE STREET METAL GRAY

op | Banieades, Gray w/2 wheels and Flat
Side

OP 2491  BASKET LAUNDRY CANVAS
W/WHEELS
OP Battery Systern with Cart for Tennant
. 7100
Op 2110  BED HOSPITAL CHROME/BEIGE
oP 7921 BENCH PIANO WOOD BLACK

OP 2131  BLACKBOARD PORTABLE
or 610 BUFFER 20" BI-SPEED

. Brown/Bill Graham/FINAL Leise 635-1

ABS

- MANUFACTURER
PERLICK

HOWE 2689

TOASTMASTER

ADI

ACTIVE DATA

ABS. .

ABS

National Business Furniture
AMANO 6830

Office )
COMM, RESOURCES

Matiosal Business Furniture

Nationa] Business Furniture

Natioral Business Furnjture
ABS .
OFFICE DEPOT

National Business Fumnitere
ACTIVEDATA .

DELL COMPUTERS
HE/MAX COMPUTERS
ABS |

HEWITT PACKARD
National Business Fucnitur

LAWRENCE METALS
e

DANDUX #40-200

Clean Source

WINFIELD

STEINWAY

NASHIONAL SALES
PACTFIC B3419-037

Security
N Office

Fabric 226-27 Ebony

TI08S48H -

Clvic ADMIN

" 10602
10599

10603
Canon

HP Lo
. Fabrie 226-27 Ebony

Security
* Secusity

Seeurity

#F2BFF

00331-P

1,935.00
979.00

" 159500

649,00
198.00
699.00
749.00
800.00
33746
108.00
999.59
14000
12999
395,00
249.99

15600
21000

100.00
240,00
1,763.00
136320
187.87

1,500.00

Exhibit A Page 3
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0 ’ 0
o o
1 1
383 393
1. 1
2 2
1 1-
7 7
3 3
599 1,981
1 1
1 1
1 1
1 1
-2 2
1 1
.t 1
0. 0.
2 2"
1 1
i 1
1 1
0
1 1
1 1
i 1
1 1
1 1
1 1
g 1
1 1
1 1
1 1
23 3
5 Y a
2 3 s
“ s -6
0 0
1 1
1 1
1 1
14 14
0 0.

202,667.34
1,061.50
800.00

359.98.
399.00

1,298.00
280
499.99

000 |

3,870.00

- 979.00
1,585.00

649.00
0.00
699.00
749.00
00.00
357.46
108.00
999.99
1,499.00
129.99
39500
219.99
17,778.30

624.00
1,680.00
6,700.00

0.00
1,768.00
136320

350.00
2,630.18
0.00



b +

DESCRIFTION
OP 6%0 ' BUFFER2Z" HI-SPEED.
OP 700  .BUFFER 22" STRIPPER )
OP 9774  BUFFER, FLOOR MACHINE 207 175
REM -
OP  B044  BUEFER, FLOOR MACHINE BOB CAT -
1788 .
op - Burnisher, Hoorkida AdvWhirimatic
. 27100 - .
or Camera, Somy DSCE0 digital
OP, 3151  CAN GARBAGECONCRETE
‘0P §790  CAN GARBAGEROUND 55 GAL
OP  223-1  CANGARBAGESQ.GRAY
OP 8401  CARPETSPOTTER AND UPHOLST.
o CLEANER N
OP 8800 CART, JANITOR
op . CHAIR, DOLLY FOR STACKING
CHAIRS .
OP 2411 CHAIR, FOLDING GRAY/CHROME
op CHAIR, STACKING BURGUNDY
OP 2400  CHAIR, STACKING GRAY/CHROME
OP 2430  CHAIR, STORAGE RACK FOLDING
. CHAIR BIEGE
OP 510 CHARGER BATTERY 24 VOLT ,
YELLOW .
OP 840 CHARGER BATTERY 36 VOLT
- YELLOW .
Op 471 CLOCK DETEX SECURITY NEWMAN
OP 8242  COATRACK,“Z” STYLEBLUE&
BLACK BASE .
‘OP  2180. COATRACK, PORTABLE
OP 2181  COATRACK, PORTABLE
‘OP 9311  CONTAINER COMPACTOR
N RECEIVER
OP 5163  CONTAINER RECYC 60 GAL BRN
. CANS - .
OP 9480  CONTAINER, GARBAGE GLUTTON
. 56 GALW/TOP
Op 9593  CONTAINER,RECY BROWN 64 GAL
CANS 1995
OP 9554  CONT, RECY GREEN 64 GAL
PAPER 1999
OP 9591  CONTAINER, RECYC 26" GREEN
- /SLOTTED LID 1995
OP 9592  CONTAINER, RECYC 44" BRN
. W/RND HOLELID 1999 ,
OP 9164  CONTAINER,RECYC 60 GAL GRN
: . PAPER. .
op Container, Skirt Cover Black 44 Gal.
Contineqral .
oP Container, Trash 44 gal w/iid and dolly
OP  $92 COUCH 3 SEATER CHROME/GRAY
-0P © 901 + COUCH3SEATER LEATHER BLACK.
oP. -DANCEFLOOR, 3X3 SQUARES
OP 9533 . DANCEFLOOR, RACK 1999

. Brown/Bill Graham/FINAL Lease 6-25-1

RUBBERMAID 2655
NASHIONAL OFFICE
NATIONAL
RUBBERMAID 6152
KRUEGER #7310
VIRCO K
FIXTURES “ENCORE”
KRUEGER #202X
YALEL-A

‘YALE 3YTF18-865

DETEX “NEWMAN"
ASTECHNOLOGIES

LAWRENCE

LAWRENCE

GOLDEN GATEDISPOSAL
RUBBERMAID/WAXIE
RECY-CAL SUPPLY
RECY-CAL SUPPLY

RECY.CAL SUPPLY

RECY-CAL SUPPLY

Cover Co. Inc.
Eronomy Rest. Fixures
AMERICAN SEATING

SICO
SICO EASY ROLLING

ROGOOGN

. 100.00
3IYTFI8-865 750.00
BLILLYTW 75000

370.00
69.30

135.00
135.00

5,924.00

ROS00BN 85,00
133.05
8500
64.50
10050
124.90
5450
Fairbanks Black 8500

4444G, 4457, 3254P 70.68

1,000.00
150.00
71.00
. 26109
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-1
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2005 2506 2007.
ON* ADy - ON ADY ON
HAND AMT  HAND AMTI  HAND

1 1 K [}
0 0 1 El
1 1 . 1
1 1 1
1 1. 1
1 1 1
1 1 0 0
10 1 1 B 10
0 [ 0
0 1 1 EY 0
4 2 6 6

) - 2. 2

4000 847 4847 14 | 4033

8 8

3540 96 3636 02 3434
80 30" 16 64
1 1 [} 0
1 4 .5 5
1 ! 1
28 3 Rt 3 2
] [ 0
0 : 0 . .0
1 1 1
25 11 36 El 35
128 16 12 3 109
0 36 36, -36 0
6 5 LUt Y
3 2 4 4 0
18 14 -14 0
6 4 10 10
3 3 5 5 o
7 7 7 0
[ 0 1 1
o o 0

108 108
3 8 s s

TOTAL
VALUE

000
89500
941.52

Lo
875000

269.99
0.00
TI4,50
000
0.00

52152

. 99.98
508,158.00
520,00

230,078.00
6,400,00

0.00



2004 . 05 2006 2007

471

L. :
. TIEM - i ITEM O BEG ADJ ON ADy ON ADY ON TOTAL
T . # DESCRIPTION MANUFACTURER. SERIAL # VALUE *© €  BAL AMT HAND AMT HAND AMY  HAND VALUE
OP 691  DEFBRILLATOR, W/EKGFR2 HEARTSTREAM 331500 C 1 1 T 1 3,315.00
OP 9310  DOCKPLATFORM ADIUST WAREHOUSE ENG 3587128 C 1 1 1 1 35,877.28
WILADDER . .
Op 834 DRAPE VELVET BLUE 8X16:24 OCEANIC MARINE 1w € 3l -3 28 B - 6 34 4,552.60
OP 941 DRAPE VELVET BLUE 8X24-32 OCEANIC MARINE “e.m  C 34 K 25 25 a 32 4,768.00
op Duplex Video, Multiplexes § channel ADI PEMX-4009CD 15498 ¢ 1 1 152495
color . . . .
OP 6865  EFLOORDRYER, TURBO CATII NATIONAL 23870 C 2 2 -1 1 -1 0 -0.00
OP 9312  GATE PORTABLE MCCARR MASTER 4n3  c 1 -1 [ .0 [ 000
OP 9313  GATE,PORTABLE ADD ON UNIT ‘MCCARR MASTER 23435, C 1 -1 0 o 0 0.00
OP 9775  HAND TRUCK/DOLUIE - UNISQURCE 008 C 1 ‘i 0 [ 0 0.00
OP 8940  HEARING IMPAIRED, PES50TEM 48500 < 1 1 1 1 485.00°
OP 8443  LAUNDRY DRYER, ELECTRIC COSICO SEDS80UIQ 32999 ¢ 1 1 B! -1 [ 0.00
OP - 8442  LAUNDRY, WASHER MAYTAG MAYTAG * 399 ¢ 1 1 -1 0 [ 0.00
op. Lawndry, Dryer Electric Kenmore 6.5 cu. Kenmore 41998 C 0 0,00
Fe . .
op . Lawndry, Washer Kemmore 32 cu. Ft. Kenaore. 2999 € 0 0.00
OP 8043  MACHINE, PACIFIC MINFEDGER NATIONAL 5130 C© 1 -1 [ [ 4 0.00
OP 9038  MEGACOM LDM MEEX (FR) ACTIVE DATA 4950 C 1 -1 [ [ 0 000
OP 8262  NURSE CHAR TASK UNC-N5543701 18999 " C 1 1 i 1 . 18995
OF 8261  NURSE DESK60X 30 HON-P3262G2S 39959 ‘C 1 1 1 1 - 399.99
op - Narse, Stretcher Adj Back w/d wheels Edwards Medical 21518 63000, C i 1 1 1 . 630,
OP 9713  NURSE, TABLEEXAM W/ADJHEAD  CAMERONMEDICAL - s ¢ 1 "1 1 1 53179
RESTTAN . .
OP 2060 .OVENMICROWAVE BROWN KENMORE 565-3708510 15000 € 1 1 3 1 150,00
OP Oven, Microwave 1 cu. R. (EMP ABS 895 C : 1 -1 0 0.00
. . Brealtoom) . )
OP 1331  PIANO, UPRIGHT BLACK W/COVER  STEINWAY #1098 900000 € 1 1 1 1 9,000.00
OP 2920  PLANTER ROUND FIBERGLASS . 700 C 5 5 0 [ ) 000
GRAY - . -
OP 1282  PODIUM, FULL HEIGHTWALNUT .  KRUG-MALIK CO. 11835 ¢ 16 16 10 2" 3 23 21,220.50
FINISH W/COVR
OP 1271 PODIUM, TABLE-TOP ENGINEERING DEPT. 15000 C 20 -15 5 5 15 20 3,000.00
Op 1281 PODIUM, UPRIGHT . ! 23750 C 2 -28 0 0 .0 0.00
OP 6872  PRESSURE WASHER, ELECTRIC KEW 52C3KA/RASTERDAY 9075549 3600 C 1 1 [ [ 0 0.00
WILANCE : . - s
OP 6§73  PRESSUREWASHER, SODA KEW 52C3KA/EASTERDAY 21MM ¢ 1 1 1 1 2,171.00
HOPPER/LANCE/SCRUB . .
op . Printer, HP Photo Smart 7760 Security ABS Security 12999 ¢ 1 1 1 1 129599
OP 8820  REFRIGERATOR,18 CU.FT HOTPOINT CTX16BAXWH 391 C 1 1 1 1 3n97
OP 2100  SCAFFOLDING ALUMINUM MOBILE  UP-RIGHT V-X . 301927 € 2 2 2 2 6,038.54
op Sczubber, Rider Floor Tenpant 7100 Clean Source 7M00-10241411 1285500 € 1 1 1 1 12,855.00
-OP Sczubber, Rider Floor Temant SC1400 Temmant Sales 74007675 3924000 C- 1 . 1 1 1 39,240.00
whfast foam - .
OP 7250  SCRUBBER,SIT-DOWN BLUEGIANT TENNANTS27 . 524828 2388331 € 1 1 ¥ 1 2388331
OP . 8882  SECURITY, CALLMASTER AIPHONE 5 21000 C 3 3 3 3 630.00
OP 8880  SECURITY, CAMERA HIGH HS-2000 69500 C 1 1 1 1 €95.00
. RESOLUTION : A : .
OP 8881  SECURITY, MONTTORHI SONY 19000 C 3 3 3 .3 570.00
RESOLUTION 9” . .
CP 7310  SHAMPOOER, CARPET DRY HOST 38402 & 38396 15000, €. 1 E 0 [ 0 0.00
OP 9314  SHELF WIRE24X 36 X74 GRAINGER 2430 ‘c, 1 . 1 1 1 24350
OP 9315 .. SHELFWIRE24XT2X74 - GRAINGER . ¥ C 3 3 "3 3 1,149.54
. i - Exhibit A Page 5
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ITEM
™ &
S0P 2211
P 7931
op

op 9343
op 9342
OP 9340
OP 9341
oP 9344
oP 9345
OF 9346
or 7™z
.o 73%1
oP T3
op

‘op 2310
o 2321
op

o 68601
‘OP 9360
op )
op . 211
op 9650
op 1381
OP 2561
op 550
oP 950
op

OP 9536
oF 174D
op . 3812
OF 8810
op 2560
op 1731
oP 1733
op 870
oP 6980
]
or o8
OP 9287
oF 8042
op -
oP 8830

DESCRIFTION
SIGN HOLDER, CHROME 22X28°
SKIRT; BLUE TABLE W/VELCO
Skirt, Table Black 30" Hx 11'L
STAGE RISER 2-STEP STAIR UNIT
STAGE RISER 3-5TEP STAIR UNIT
STAGE RISER 6 X 8' ADJ 167X24"
STAGE RISER 6 X' AD] 24,327

. STAGE RISER HANDI-RAMP

FOLD&ROLL

STAGE RISER SKIRT 16"-24" BLACK
STAGE RISER SKIRT ADJ 247.32"
BLACK

STAGE SYSTEM 32' X32' X 48" TO 78"
SI‘AGE SYSTEM 80' X 56'X 48" T0 78

STAGE TR.ANSPORT FOR

STACKABLE

Stanchion, Belt 'Ihl: Tmsbr 800 Sexies

Dk Blus Tape

STANCHION, CHROME .,

STANCHION ROPE BLUE VELVI:T
Storags Rack 16

post
STEAM CLEANER, KEW 3503V

MACHINE -
TABLE, 18" X 6'195%
TABLE, 18" X8

TABLE, 66” ROUND FOLDING LEGS

TABLE, 72" ROUND BLX EDGE
TABLE, CONFERENCE MAROON
TABLE, CONFERENCE MOBILE BRN,
TABLE, EXAM LEATHER BEIGE
TABLE, RACK FOR 18" X 72" 1999
TABLE, RACKFOR 18" X 96
TABLE, RACK FOR 66" & 72"
ROUNDS 1999

TICKET BOX METAL

TILT TRUCK, 1 CU'YD GRAY
RUBBERMAID

TILT TRUCK, GRAY 122 CU YD
RUBBERMAID #1205

TILT TRUCK, GRAY RUBBERMAID
#1015

TURNSTILE, BLACK

TURNSTILE, COVERS CUSTOM
MADE

VACUUM, 16"

VACUUM, CLEANER UPRIGHT 12” .

VACUUM, SPACE CLARK 5%0
VACUUM, UPRIGHT 12" .
VACUUM, WET/DRY

VALCUUM, WET/DRY CLARK POLY
Vacuums, Eureka Sanitaire SCRS9

“VCR, GYYR TIME LAPSE

Brown/Bill Grahars/FINAL Leass 6.25-1

MANUFACTURER
LAWRENCE #1310

‘Economy Restaurant Fixt,
STAGERIGET
STAGERIGHT
STAGERIGHT
STAGERIGHT

. STAGERIGHT

-STAGERIGHT

STAGERIGHT

STAGERIGET ME-1000
STAGERIGHT ME-1000

STAGERIGHT 32220
Tamis Cotp
LAWRENCE METALS

1AWRENCE METALS
Lavi Industries

KEW 3803V

VIRCO #62185,
VIRCO/CAMELOT
FACS FOR OFFICES
CAMELQOT WEST
SICO #100B35

VIRCO MFG

VIRCD MFG
VIRCOTTST
RUBBERMAID/SANTORA
SALES

RUBBERMAID #13050
RUBBERMAID #1015

SUTTER FURNITURE MFG.

SANITARRE
TAMARAS
CLARK
CLARKE -
CLARK
NATIONAL

Unisouree *
TLC2100

SERIAL#

ME-1000
ME-1000

32220
889-33-23-68
#6,
#2132029

955189308,261,298
893704722,89370434

60205594 -,

TREM
VALUE
177.00
7500
66.94
20449
30371
871.25
907.50

" 5,566.00

14520
169.40

31,890.00

107,936.0
0
953.00
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4 0 © ooh
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&

-1 1,840.41

5,770.49
50,003.25
71,692.50
16,698.00

25040
’ 16940

3
15

-3
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ITEM
¥

3

OopP  B83L |

S9888
2338

806-2

856-1

8562
855-1

8552
868-7

860-1
7102

865-1
866-1

-866-3
8640
866-2
8620
863-1
8630
3632
8634
863-3
8621
7100
710-1

868-9
8590

8580
858-2

98 88 & Hid 2 OH 2.8 2 ¥ 95 B 2 2 ¢ EEcddgdEsEd s

702-0 -

855-0 .

473

- . . ITEM
DESCRIFTION | MANUFACTURER SERTAL # VALUE
VCR, GY' YR TIME LAPSE TLC2100 - 60205232 1,625.00
VCR, VHS LOG RECORDER PHILIPS PRO MEDIA . 90601881 6301
VEHICLE, FORKLIFT CLARKE CLARKE FB113655083 N365B0L 23,000.00
VEHICLE, FORKLIFT TCM FROPANE ~ 'TCM -FG35N5 4400128 ,000.00
VEHICLE, FORKLIFT YALE 36V YALE.E ERCOS0FB-113655083 22,000.00
VIDEC RECORDER, TIME LAPSE SONY . 17640 1,460.00
ALTMAN 6X 12 120.00
ALTMAN6X 16 120.00
ALTMAN§X 9 120.00
COLORTRAN 10 DEGREES %000
COLORTRAN 12 DEGREES %0.00
COLORTRAN 5 DEGREES 200.00
CONTROL CABLE, ASST (DMX]) - 2,000.00
DIGITAL DIMMER 12KW (AVAB) 400.00
DIGITAL DIMMER 3KW (AVAB) 300.00
DIGITAL LIGHITBOARD M %6 2,000.00
CHANNEL B B
DRAPERY BLACK DUVETYNE 4X16 150.00
CARRYOFF - - .
DRAPERY BLACK DUVETYNE 700,00
WITIES 2415 -
DRAPERY BLACK DUVETYNE §00.00
W/TIES 24X20
DRAPERY BLACK DUVETYNE 700.00
W/TIES 25%20" .
DRAPERY BLACK SCRIM 30%60' 1,000.00
DRAPERY BLK VELOUR W/TIES 1,000.00
20%50' -, .
DRAPERY BLUE COMMANDO . 700.00
CLOTH4' X12' | . '
DRAPERY BLUE VELOUR BORDER : 500.00
18X60°
DRAPERY BLUE VELOUR BORDER 300,00
L3O
DRAPERY BLUE VELOUR LEGS 700.00
48x12~ 3 . .
DRAPERY BLUE VELOUR TABS 500.00
22K .
DRAPERY BLUE VELOUR 3,000.00
TRAVELLER 38'X60'
HAMPER YELLOW' ) . 250.00
KLIEGL 1357/10 - 30,00
LIGHTING CONTROL BOARD 12 LIGHTHESIZER . 4,500.00
. CHANNEL
LIGHTING CONTROL BOARD 72 4,500.00
MOTOR, 122 TON 3,500.00
MULTI CABLES W/FAN OUTS 100" 900.00
(SCIRCUTT)
PAR 64 - 50,00
PAR 64 XRAY 100.00
Exhibit A Page 7
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1 . 1 1
1 1 1
o1 1 1
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9,038 10,695 9,899
10 -10 0 0
30 30 [ 0
-5 5 0. o
3 6 -6
7 7 7

S 12 12 12
1 1 3
54, 54 54
24 .24 24
1 1 1
.2 2 20
4 n 4
4 T4
12 12 12
1- 1 1
4 4 4.
30 3 30
1 1 .1
1 1 1
4 4 4
2 2 2
1 1 1
10 10 10
70 70 70
1 1 1
1 1 -1 0
48 4 24 24
19 19 -10 9
120° 120 £0 60
2 ~2 2

1,625.00
650.00
23,000.00
25,000.00
22,00000
146000 -

1,445,916.81

£.100.00
3,000.00
200.00



vz
8693  RIGGING BLOCK & FALLS 100'

8694  RIGGING NICOPRESS SYSTEMS 1587
& U4

8695  RIGGING SPANSET RIGGING SLINGS

8692  RIGGING STEEL PIPE 20X1-12"

8690 RIGGING TRAVELLER TRACK 60" -
T 3294 SPOTLIGHT XENON SUPER~

8702  STAGEPLATFORM BLACK 2X €'

870-4  STAGE PLATFORM BLACK 27X 8

870-5  STAGE PLATFORM BLACK 3% 3'

8701 STAGE PLATFORM BLACK 4X 6

8610 :

TRUSS ROEN 10"

*+ o dREEs HHdd AH R H HEHE 9

Brown/Bill GrabamVFINAL Lease 6-25-1

ITEM.
¥ DESCRIPTION
STRIP/S4/BCIRCUIT/ASWINDOW
©§593  PINCABLE2S'.
8555  PINCABLES
8592  PINCABLES0'
705:2 ' RESCUEPOLE W/ADAPTOR,
REMOTE SURETY .
7091 RESCUEUTILITY SYSTEM, SURETY
. 80 LIFT .
869-1  RIGGING ALUMINUM PIPE 211~

MANUFACTURER

. STAGERIGGING INC.

* STAGERIGGING INC.

STRONG

L 2004 2005
TEM O BEG  AD]  ON  ADJ
SERIAL # VALUE C BAL  AMT HAND  AMT
4500 C. 30 30
00 C W 10.
%0 ¢ 2 - x .
6500 € 2 2 -
RSIS-400 SURETYMAN  L7462¢ C = 2 2
50 C 12 12
0000 € 8 3
15000 © 2 T2
’ W C M 4
00 C . 6 6
00 € 2 2
320000 € 4 4
18000 € 5. 5 -1
15000 C 1 1.
12500 C 1 1
00 € 6 6
W0 C 6 3 .
670 670
- 10874 10348
Exhibit A Page 8
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EXHIBITB

Initial Improvements

Bill Graham Civic Auditorium .

: Project Budget
Another Planet Entertainment

Detail Budget

Acoustical Treatments - Auditorium ' . : 937,871
9" acoustical insulation above plaster ceiling ' ) 31,944
FWP w/metal treatment at tenslon grid 107,448
1" thick FWP at suspended ceiling panels . - 232,804
2* thick FWP w/metal treatment at loge o 127,050
2° thick FWP w/metal treatment at aud balc walls and comers . - - . 317,625
2° thick FWP w/metal treatment at loge fascia - . o . 50,820
2" thick duct liner - rear aud wall full height ' ’ : 70,180
Proscenium - Drapery . 577,869
Steel support for proscenium bulkheads & drapery - 60,500
Platform base panels & frames - F&G ' 121,000
Structiral suspension system for panels at plaster ceiling 63,525
Butkhead framing infill to underside of ceiling finishes - A&B o 36,300
Drapery (65" high), hoists (16}, power distro, control, truss, mstallatlon allowance 296,544
{coiled wire design not 1ncluded)
Audltonum - . . 263,175
Soft Demolition : 34,485
Patch & replace ceiling tiles under Loge . 2,420
Clean & reseal concrete floor ’ 7,865
Paint auditorium wall finishes ’ . 66,550
Paint ceiling tiles under loge - K 10,285 .
Paint exposed plaster ceiling and columns ‘ 19,360
Paint metal deck, tension grid frame, hangers, bulkheads and raifings 114,950
Paint backstage areas (crossover) 7,260
Miscellansous Auditorium Repairs / Upgrades  © ) . 37,631
Re-anchor bolts at exisiting loge handrails : 3,025 '
. Painted mid-rail Unistrut w/attachments . 29,040
Sight seal applied to each doot leaf at meeting stiles . 5,666
“Audlo _ 856,697
. Stage Sound System-Mini- Mlxer, Microphene Announce Pckg . 800,000
Audio Hoists (8) Rigging, Power Distro, Cabling, Control 56,697 -
. FOH Console & Effects / Stage Monitor System - rental as necessary
Stage Microphone & Equipment Package - rental as necessary
Lighting, Rigging, Drapery, Staging =~ ) : 1,082,141
Stage Lighting, cabling, power distro, dimming, cantrot, com, : . 219,321
Truss, Hoists (34) Rigging, Power Distro, Cabling, Contro! , Falt Arrest, Access 313,140
Stage Drapery: Main Traveler, Upstage Traveler, Valence, Borders Legs 146,731
Installation Aliowance - Rigging, Drapery, nghﬂng o ) 160,501
Add for Moving L|ght Package ) ) 252,448
Portable Retractable Seating Risers wﬁh mounted seats 681,176
13 rows with 656 nose-mounted seats, mix platform & loose chairs 681,176 -
includes installation and freight plus 10% contingency '
- Modify/supplement existing performance stage : 50,000

BrawwBill Graham/FINAL Lease 6-25-1
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Bill Graham Civic Auditorium : . Project Budget
Another Planet Entertainment
: . Detail Budget
IT Systems Upgrade 30,000
. Fixed Seating Survey & Repair 33,803
30% of 2,674 = 802 seas at $35.00-per seat o
t ead / ashestos testing prior to permits / construction 5,200
Review, inspéction, sampling
in depth plenum evaluation 5,200
Abatement ’ 50,000
Street lobby ceiling; ACCO work / mechanical areas .
Public Restrooms 5,990
Refurbish & repair existing ﬂxiures
. Miscellaneous 222,550
60ft lift booms (4 for 3 months) © o, 86,8007
_ Misc demo (telephone counters, MEP cutouts) 6,050
Code compliant door hardware 12,100
Restroom wayfinding signage 12,100
Engineering services - Electrical 30,250
Preconstruction Survey - Electrical 6,050
Additional Wayfinding 15,000
Opening Night MEP Standby 5,000
Testing/Xraying - infrared thermography, efc. 15,000
Misc Metals 24,200
- Misc Construction Related Exposure 60,500
Engineering / Evaluation of Rigging & Flooring / Structural L 7,775
T1 - Structural Review for proposed Rigging Loads - grid & forestage
T2 - Structural Review for proposed Rigging }oads - long span truss
T3 - Proscenium curtain support . 5,450
T4 - LED sign '
TS - Floor review for retractable, podable seating 2,325
Mechanical Systems - HVAC _ 100,000
ACCO Evaluation Study 2008
Mam’renance contingency to be directed by HVAC engineer 100,000
Vertical Transportatlon - Immediate Recommendations : 149,125
Two Freight Efevators - control, motors, iriterlocks, COP upgrade 149,125 .
‘Preconstruction Costs: 220,220
ELS - Design Development . :
ELS - Document Prep. 90,220
- Chips Davis - Initial Acoustic Recommendations & Testing
Chips Davis - Consulting 3,000
SF City Plan Check 17,000
FD Plan Check 10,000
ADA Plan Check 10,000
SF City Permit 20,000
Misc Permits - 5,000 ..
Deputy Inspection 15,000 -
. Misc Fees/Outside consultants/reimbursables 50,000 .
SUBTOTAL: “A" PRIORITIES: 5,321,223
Project Management @ 2.25% 119,728
Insurance @ 1%

53,212



Bill Graham Civic Auditorium

Project Budget

Another Planet Entertainment
Detail Budget .
TOTAL: "A" PRIORITIES: 5,494,163

Portable Bars - 12 locations

Brown/Bil} Graham/FINAL Leass 6-25-1
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2,420

289,740
First and Second Level to target 64 POS
Cash Registets (if no POS) 34,000
34 units 34,000
Loading Ared - new platform system - io be designed ‘ 125,000
Cutout & infiff for. draw lift 13,310
Bridge loading dock lift 39,930
Lift power & disconnect 9,983
Structural and misc 81,777
Production Electrical Disconnects 23,765
4 400a /1 200a panels with camlocks
New floor & riser seats w/gang capability - 1,400 @ $95 145,968
.. Includes storage carts :
Mechanical Systems - HVAC _ . 436,133
Cooling Tower (1 of 3) - Clean & instalt Water Treatment System :
New outside, retum and exhaust air dampers (6 of 14)
" New chilled and hot water electronic control valves (6 of 14)
Automated Logic Control (ALC) System - partial upgrade 436,133
Vertical Transportation . 129,405
Six Passenger Elevators - ADA upgrades 107,695
Two Chair Freight Elevators - improved lighting . 1,710
Safety latches on Passenger Elevator Doors - placeholder/estimate 20,000
First Floor Dressing Hooms . 19,481
Demo makeup stations & shelving 726
Room for water heater .6,050
Paint walls & ceilings 4,235
. Water heater & piping 5,445
Power for water heater 3,025
Basement Lobby 34,122
Patch & replace tiles 4,235
Epoxy flooring patching 1,210
Paint lobby walls 10,890
Paint acoustical ceiling ‘ 9,680
Paint toilet walls, partitions & ceiling’ 8,107
Street Lobby (electrical/LED moved to "C") 148,225
Clean & reseal terrazo floor & base 72,600
Terrazo flooring repairs " 6,050
Refurbish & repair light cove metal screen 9,075
Paint walls, doors, frames & ceiling - 60,500
- Second Floor Lobby 243,062
Patching for plumbing leak repair 12,100
Patching for ceiling POS penetrations 6,050
Pafch & replace celling tiles '



Bill Grahain Civic Auditorium . . Project Budgst
"_Another Planet Entertainment - :

Detail - Bl._l_cjget

TV's for Dressing Rooms & Lounge Areas {(as budget allows)

Polk & Larkin, ) . - 150,000

Rerriove/scarify epoxy flooring at halls
Remove existing metal access panels
Sight seal applied to each door leaf at meeting stiles
New recessed 24x24 access doors
Strefch fabric over existing panels
Grind, prep, stain concrete -
- Paint walls, doars, frames & ceiling
Emergency egress fighting
POS power / data distribution
Provide 2 circuit track
Lighting brarich for track lighting
Track heads - $200 allowance per head
Dimming Grafix eye'4000 - 12 zones

Third Floor Lobby 175,008

18x18 carpet tiles incl demo : 101,186
6" resilient base .

Paint walls, doors, frames & ceiling

Paint toilet walls, partitions & ceiling :

Alternats - Add All Halls paint and carpet . . 73,822

Miscellaneous Auditorium Repairs / Upgrades . . .278,905

Colored LEDs at cove ceiling with dimming - 114,950
LED cove lighting at acoustic panels : . . 154,275
Remove existing strip fixtures at cove ceiling ’ 9,680

Auditorium : "

- ) 200,000
Alternate 1 - Replace downlights below loge . ’ . 120,000 S
Alternate 3 - Painting behind proscenium : . 80,000

__Bireet Lobby . 187,550

LED lighting, branch cireuiting, dimming . . - 173,030
Remove existing flourescent ' : . 14,520
SUBTOTAL: "C" PRIORITIES: . . 2,121,925
. . o - 37,452
Project Management @ 1.765% : ' . ’ 21,21
Insurance @ 1%9 : ’ '

TOTAL: "C" PRIOAITIES: T . : 2,180,596

" GRAND TOTAL OF A,B,C . : T ‘ 9,682,500

Project Contingency - - - e ) _ 317,391

TOTAL PROJECT . : : ) .10,000,000
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Bill Graham Civic Auditorfum
Another Planet Entertainment

Project Budget

18x18 carpet tiles inci demo

6" resilient base

Paint walls, doors, frarmes & ceiling

. Painttoilet walls, patiitions & csiling :
Repair leaks under existing second floor rest fooms

Fburth Floor Lobby

Detail Budget
141,206 . .
. 6,776
48,400
18,150
7,260

174,926

18x18 carpet files incl demo
6" resilient base
Paint-walls, doors, frames & ceiling
Paint tollet walls, partitions & ceiling
. Add All'Halls to Public Restrooms (inc Paint, Carpet, Base)

Polk & Larkin

51,032
4,356
32,670
15,730
71,138

150,000

Remove/scarify epoxy ﬂoonng at halls
Remove existing metal access panels

" Sight seal applied to each door leaf at meetmg stiles
New recessed 24x24 access doors
Stretch fabric over existing panels
Grind, prep, stain concrete
Paint wallg, doors, frames & ceiling -
Emergency egress lighting
POS power / data distribution
Provide 2 ciroult frack
Lighting branch for track lighting
Track heads - $200 allowance per head
Dimming Graiix eye 4000 - 12 zones

SUBTOTAL: "B" PRIORITIES:
Project Management @ 1.765%
- Insurance @ 1%

1,953,827
34,485.
_ 19,538

“TOTAL: "B" PRIORITIES:

2,007,850

POS System (50 X $5000)

545,723

Micros - 64 stations - includes tax, shipping programming, tramlng 325,624 ’

Slab sawing for POS stations 1,088

Dowels & patehing for POS 1,210 .

POS power / data distribution to manager's office 87,120

POS power / data distributidn - 2nd fioor lobby 130,680

Third Floor - Artist Supportt including electrical upgrade 333,089
* Women's Resiroom w/shower, Men's Restroom and add shower, Pantry
- Includes electrical upgrades, paint and carpet files for four Iarge rooms per ELS

plan A403.2 .

Miscellanaous 101,640

Paint lobby stairwells (freads, landings, realings, walls, celllngs ) 53,240

“Lighting control title 24 complxance 48,400

Furniture, Fixtures, Equipment 150,000

Office tumiture )

Dressing room furniture and décor

Stage equipment %

Lobby Fumiture

Polk and Larkin Furniture

Catering Area Furniture

Brown/Bill Graham/FINAL Lesse 6-25-4
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EXHIBIT C

" City Days -~

Events held or sponsored by the City shall r_eceivé first priqrity for use of City Days.

- Civic and public events sponsored by other governmental entities and nonprofit organizations are

also eligible for City Days, as determined and approved by the City Administrator.” The City :
. anticipates that, given the probable use by City departments and other governmental entities such

~as SFUSD, the availability of City Days for nonprofit organizations will be limited. The City

- Administrator shall establish and maintain a nondiscriminatory policy for considering requésts-

for the use of the City Days by nonprofit organizations, as may be amended from time to time.

- Such policy may include a preference or priority for those events with broad appeal to

San Francisco residents and to those organizations that would have difficulty paying the ordinary
rental rates for use of Premises or other suitable premises. Notwithstanding the foregoing, every
City department, governmental entity and nonprofit organization using a City Day shall be
responsible for all costs and expenses relating to the use of the Premises under this Lease,
including all indemnities, and shall demonstrate the abxhty to pay all such costs prior to approval
of use of any Clty Day. .

Every City department and other entity that wishes to use the Premises during a Cify Day shall
fill out and submit a request for such use on a form provided by the City Administrator..
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EXBIBIT D
Existing Employees 'v
:Michael Colter — Facility Manager.
Harry Jeong - Assistant Chief Engineer "
Joe Williams - Event Attcndant
" JuneJ aéksomGration - Secﬁity Superviéor
Steve Schwartz - Security Supervis’or: |
: Tyroﬁe Spal;rock - Security Supervisor

Paul King - Secutity Supérvisor

C:\Documents and Seftingsirstone\Local Settings\Temp\notes FFFE692WFINAL Lease 6.28.10.doc
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EXHIBIT E
Form of Guaranty
" GUARANTY AGREEMENT

This GUARANTY AGREEMENT (this “Guaranty’ ) dated as of
is made by Another Planet Entertainment, LLC, a Delaware limited lability company -
(“Guarantor ), to and for the benefit of the CITY AND COUNTY OF SAN FRANCISCO, a
municipal corporation (“Landlord”). Unless otherwise defined in this Guaranty, all mltlally
capitalized terms used in this Guaranty shall have the meanings given to them in the Lease (as
defined in Paragraph A of the Recitals, below). S

" This GUARANTY is made with reference to ihe' follev;'ing facts and circumstances:
RECITALS

(2)  Landlord and BGCA Management, LLC, a Delaware limited liability
company, together with any and all of its successors-in-interest as "Tenant" under the Lease,
"Tenant”), entered into that certain Lease of certain premises commonly known as the Bill A
" Graham Civic Auditorium, dated for reference purposes as of , 2010 (including aH
exhibits and attachments thereto, and as amended from time to time, the “Lease”)

(b)  Guarantor will derive material financial benefit from the Lease. Asan
essential inducement for Landlord to enter into the Lease, Guarantor is entering into this
Guaranty, under which Guarantor agrees to guaranty payment and performance of Tenant’
obhgatlons under the Lease. .

_ ACCORDINGLY, in eonsideration of the matters described in the above Recitals, and for - -
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged Guarantor covenants and agrees as follows:

1. Guaranu

1.1 Guaranty of Obligations, Guarantor unconditionally and irrevocably gualantees ‘

- to Landlord the due and punctual payment (and not merely the collectability) and performance of -
all of Tenant's obligations under the Lease (the "Guarantéed Obligations"), as and when the same -
. shall become due and/or payable (but subject to any applicablé cure petiods provided under the
Lease), on the texms provided in this Guaranty. In addition, Guarantor shall pay, and within
fifteen (15) days after receipt of Landlord’s wriiten request, and shall reimburse Landlord foz, all
costs and expenses (inclading, without limitation, collection charges and Attorneys’ Fees and =
Costs (as defined below)) incurred by Landlord (collectively, the “Reimbursement Amount”) in
connection with the enforcement of Landlord’s rights, powers, or remedies under this Guaranty

If any Guaranteed Obligations and/or Reimbursement Amount is not paid within fifteen (15) -

days after receipt of writtén demand from Landlord, then such amounts shall bear interest at the
lesser of tén percent (10%) per annum or the maximum amount permitted by law, from the date
of such written demand through and including the date of payment of such amounts (calculated
on the basls ofa 365-day year for the actual number of days elapsed).
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. 1.2 Acknowledgments by Guarantor. Guarantor acknowledges, confirms, and agrees
that: (a) it has received fair and adequate consideration for its execution of this Guaranty; (b) it
* will derive material financial benefit from Landlord’s execution of the Lease; (¢) Landlord’s.
agreement to enter into the Lease and to take the actions required in connection with the Lease
ate in consideration of, and in reliance upon, Guarantor’s exécution and delivery of this
Guaranty; and (d) there are no conditions to the full effectiveness of this Guaranty other than
those expressly set forth in this Guaranty,

1.3 Independent Obligations; Continuing Guaranty. This Guaranty is a primary and

~ original obligation of Guarantor and is an absolute, unconditional, continuing and irrevocable

. -guaranty of payment and of performance. All rights and remedies existing under this Guaranty
are cumulative to, and not exclusive of, any other rights or remedies under contact or applicable

law.. Any performance by Guarantor of the Guaranteed Obligations before the expiration of any

~ applicable cure period under the Lease shall be deemed a cure of the applicable default by
Tenant under the Lease, to the extent of such performance by Guarantor. To the extent the
performance by Tenant of any of the Guaranteed Obligations is expressly waived in a writing
executed and delivered by Landlord to Tenant, Guarantor shall have the benefit of such waiver;

_provided, no Guaranteed Obligation shall have been waived, or the performance of such

Guaranteed Obligation excused, by any failure or delay in the enforcement of such Guaranteed
Obligation by Landlord.

14 $5 Million Guaranty.Limit. Notwithstanding anything to thc'contraxy herein,
Guarantor's total cumulative payment and performance obligations hereunder shall not exceed
Five Million Doltars ($5,000,000). Any capital call or other payments made by Guarantor to
Tenant to enable Tenant to fulfill its obligations under the Lease shall not be deemed a payment

- or performance under this Guaranty.

2. Condition to Enforcement. Notwithstanding any other provision of this Guaranty,

Landlord agrees that it will not seek to enforce this Guaranty unless and until bath (a) all

applicable notice and cure periods under the Lease have expired, and (b) Landlord has -
terminated the Lease in accordance with its terms.

3. Waivers by Guarantor.

3.1  Waivers. Guarantor hereby waives: (a) notice of acceptance of this Guaranty;
(b) except as expressly provided in Section 1.1, demand of payment, notice of nonperformance, -
notice of dishonor, presentation, protest, and indulgences and notices of any kind whatsoever;
- (c) all right to assert or plead any statute of limitations relating to this Guaranty (as opposed to
with respect to the Lease, which are not waived) and Guarantor agrees that any act that tolls any
* ‘statute of limitations applicable to the Lease will operate similarly to toll the statute of
limitations applicable to Guarantor’s Hability hereunder; (d) any right to require Landlord to
proceed against Tenant or any other person or entity liable to Landlord; (e) any right to require
Landlord to purste any other remedy Landlord may have before proceeding against Guarantor;
(f) any right to require Landlord to apply to any default any security it may hold under the Lease;
(g) any and all right to participate in any security now or later held by Landlord; and (h) any
defense that may arise by the reason of: (1) the incapacity, lack of authority, death, disability or
‘other defense of Tenant or any other guarantor; (2) the revocation or repudiation of this Guaranty
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by Guarantor; (3) failure of Landlord to file or enfotce a claim against the estate (either in

" administration, bankruptcy or any other proceeding) of Tenant or any others; (4) any election by

Landlord in any proceeding instituted under the United States Bankruptcy Code, as amended

(11 U.S.C. Sections 101, et seq.); (5) any borrowing or granting of a security interest under -

. Section 364 of the United States Bankruptcy Code; (6) Landlord’s election of any remedy
against Guarantor or Tenant; (7) Landlord’s taking, modification, or releasing of any collaferal or .
guaranties, of any failure to perfect any security interest, in, or the taking of or failure to perfect
any other action with respect to any collateral securing performance of Tenant’s obligations :
under the Lease; (8) any amendment or modification of the Lease or related documents, whether -

“or not known ot consented to by Guarantor; or (9) any offset by Guarantor against any obligation
now or later owed to Guarantor by Tenant, it being the intention of this Guaranty that Guarantor
remain liable to the full extent set forth in this Guaranty until the full performance by Tenant of
each and every term, condition and covenant of the Lease to be performed by Tenant, .
notwithstanding any act, omission or thing which might otherwise operate as a legal or equitable
discharge of Guarantor. Without limiting the generality of the foregoing, Guarantor expressly
waives any and all benefits under California Civil Code sections 2809, 2810, 2819, 2839, 2845
2846, 2849, 2850, 2855, 2899 and 3433.

Without limiting the forc‘going, Guarantor iinderstands ‘and acknowledges that if

Landlord exercises any rights against Tenant under the Lease or any related agreements, then the
exercise of such rights could impair or destroy any ability that the Guarantor may have to séek
reimbursement, contribution or indemnification from Tenant or others based on any right the
Guarantor may have of subrogation, feimbursement, contribution or indemnification for any
amounts paid by the Guarantor under this Guaranty. Guarantor further understands and
acknowledges that in the absence of this section, such potential impairment or destruction of -
Guarantor's rights, if any, may entitle Guarantor to assert a defenise to this Guaranty based on law .
or in equity, including but not limited to, in the case of any real property security, Section 5 80d
of the California Code of Civil Procedure as interpreted in Union Bank v. Gradsky,
265 Cal.App.2d 40 (1968).- By executing this Guaranty, the Guarantor freely, irrevocably, .
absolutely and unconditionally: (i) waives and relinquishes that defense and agrees that the
Guarantor will be fully liable under this Guaraaty even though Landlord may exercise any right
or remedy under the Lease, including any act judicially or nonjudicially against any real property
security if and to the extent of any real property security; (if) agrees that the Guarantor will not
assert that defense in any action or proceeding which Landlord may commence to enforce this

Guaranty; (iii) acknowledges and agrees that the rights and defenses waived by the Guarantor
~ under this. Guaranty include any right or defense that Guarantor may have or be entitled to assert
based on or arising out of law or equity, including, without limitation, any one ot more of o
* Sections 580a, 580b, 580d or 726 of the California Code of Civil Procedure; and (iv) waives any
notice of sale or other dlsposmon of any security. )

Guarantor acknowledges and agrees that Landlord is relying on the waivers set forth .
above.in entering into the Lease, and that thése waivers are a material part of the consideration
which Landlord receiving iri connection with the Lease.

3.2 Subordination of Subrogation Rights. Until satisfaction in full of all of the. .
Guaranteed Obligations, any right of subrogation on the part of Guarantor shall be in all respects
subordinate to all rights and claims of Landlord for all other payments or damages which shall be
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or become due and payable by. Tenant under the provisions of the Lease. Upon satisfaction in
full of all of the Guaranteed Obligations, Guarantor shall be subrogated to the rights of Landlord
against Tenant with respect to the Guaranteed Obligations, and Landlord agrees to take such
steps as Guarantor may reasonably request to implement such subrogation (provided Guarantor

shall pay-Landlord all costs incurred with respect thereto and that Landlord shall niot incur any
liabilities in taking any such steps). 4 _

4. Consents by Guarantor.

4.1  Consents; No Discharge of Obligations. Without releasing, discharging,
impairing, or otherwise affecting any obligations of Guarantor under this Guaranty or the validity
or enforceability of this Guaranty, Landlord, by action or inaction, in its sole, absolute and
unlimited discretion and without notice to Guarantor may: (i) compromiise, settle, extend the time
for payment or performance of all or any part of the Guaranteed Obligations; (i1) refuse or fail to
enforce all or any portion 6f Landlord’s rights, powers or remedies under the Lease or any
related documents; and (iii) deal in all respects with Tenant as if this Guaranty werte not in effect.
It is the intent of the parties that Guarantor shall remain liable for the payment and performance
of the Guaranteed Obligations and all other obligations guarantied hereby, notwithstanding any
. actor thmg that m1ght otfierwise operate as a legal or eqmtable discharge of a surety.

. 4.2 . Payments to Other Persons. Landlord shall be under no obligation to malshal any
~ assets in favor of Guarantor or against, or in payment or performance of, any or all of the

* Guaranteed Obligations. - If all or any part of any payment to or for the benefit of Landlord in
respect of the Guaranteed Obligations is invalidated, declared to be fraudulent or preferential, set
aside, or required for any-reason to be repaid or paid over to a trustee, receiver or other person (a -

. “trustee”).under any insolvency law or any other law or rule of equity (collectively, “set aside™),
to the extent of that payment or repayment, the Guaranteed Obligations (or the part thereof) =~
intended to have been satisfied shall be revived and continued in full force and effect as if that
-payment had not been made, and Guarantor shall be primarily and jointly and severally liable for

that obligation, provided that nothmg hereunder shall preclude Guarantor from obtammg a
refund from a trustee.

43  Additional Rights. This Guaranty is in addition to, and not in subsututmn foror
in reduction of, any other guaranty by Guarantor, or any obhgatmn of Guarantor under any other
agreement or applicable law that may now or hereafter exist in favor of Landlord. The liability
of Guarantor under this Guaranty shall not be contingent upon the enforcement of any lien or
realization upon the security, if any, Landlord may at any time possess with respect to the

. Guaranteed Obligations. Nothing herein shall limit the obligations of Tenant under the Lease.’

44  Recourse. Landlord shall have the right to seek recourse against Guarantor to the
full extent provided for in this Guaranty, which right shall be absolute and shall not in any Wway
be impaired, deferred, or otherwise diminished by reason of any inability of Landloxd to claim
any amount of such Guaranteed Obligation from Guarantor or Tenant as a result of bankruptcy
or otherwise, including, but not limited to, any limitation on Landlord’s claim from Guarantor or -
Tenant under section 502(b)(6) of the United States Bankruptcy Code. No election to ptoceed in .
one form of action or proceeding, or against any person, or on any obligation, will constitute a
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. waiver of Landlord’s right to proceed in any form of action or proceeding or against other
persons unless Landlord has expressly waived that right in writing,

4.5  Guarantor's Responsibility. Guarantor assumes the responsibility for being and
keeping informed of the financial condition of Tenant and any other guarantor, person or entity .
liable on, or with respect to, any of the Guaranteed Obligations, and of all-other circumstances
bearing upon the risk of nonpayment of the Guaranteed Obligations, and confirms that Landlord

. shall have no duty to advise Guarantor of any information regarding such condition or any such
- circumstances, whether or not materially adverse. Guarantor waives all rights and defenses
based on Landlord's failure to perform any such duty.

5., Representations and Warranties of Guarantor

'5.1 : Representations and Warranties. Guarantor represents, wartants and covenants-
that it has full power and authority to-execute, deliver and perform its obligations under this
_Guarauty, and that execution, delivery, and performance has been duly authorized by all requisite
action on its part

!

5 2 Independent h1vest1gat10n Guarantor has performed its own mdepcndent
investigation as to the matters covered by this Guaranty. "

6. . Termmatlon of Guaranty

This Guaranty shall terminate on the earlier of (a) the date that is sixty (60) days
following the expiration or eatlier termination of the Lease, (b) the date that Tendnt assigns its
interest in the Lease in accordance with Section 17.8 of the Lease (provided the conditions to
Tenant’s release in Section 17.8 of the Lease are in fact met); provided in each case above the
Guaranty shall continue with respect to (i) claims hereundér that relate to the period before such
expiration, termination or assignment and release, and (ii) any indemnity or.other obligation of
Tenant under the Lease that surv1ves any such termination, expiration or ass1gnment and release
by its terms. : :

7. Notices -

Anotice or communication under this Guaranty by either pai"ty to the other shall be-
sufficiently given or delivered if dlspatched by hand or by registered or cert:ﬁed mail, postage
prepmd addressed as fo]lows

In the case ofa not.tce or commumcatlon to Landlord

Clty and County of San Francnsco
Real Estate Division
25 Van Ness Avenue, Suite 400
" San Francisco, California 94102 -
. Attn: Director of Property
Fax No.: (415) 552-9216
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With a copy to:

- Office of the City Attorney
Room 234, City Hall
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102
Attn: Real Estate/Finance .
"Reference: Bill Graham Civic Auditorium
Telefacsimile: (415) 554-4755

. And in the case of a notice or communication sent to Guarantor
c/o Another Planet Entertainment, LLC
1815 Fourth Street, Suite C
Berkeley, California 94710
‘Attn: Gregg W, Perloff

~ For the convenience of the patties, copies of notices may also be given by facsimile. Any
mailing address or facsimile number may be changed at any time by giving written notice of

sach change in the manner provided above at least ten (10) days prior to the effective date of the

change. All notices under this Guaranty will be deemed given, received, made or communicated

on the date personal receipt actually occurs or, if mailed, on the delivery date or attempted

delivery date shown on the return receipt. A party may not give official or binding notice by

- facsimile. The effective time of a notice shall not be affected by the receipt, prlor to recelpt of -

- the or1gmal of a facsimile copy of the notice.

3. General Provmons

8.1  -Successors and Assigns. This Guaranty shall be binding upon Guarantor, its

_ permitted successors, representaﬁves and assigns, and shall inure to the benefit of Landlord and
its successors and assigns; provided, however, that Guarantor may not assign or transfer its
obligations under this Guaranty without the prior written consent of Landlord.

82  Amendments. This Guaranty may be amended or modified only bya wntten
instrument executed by Landlord and Guarantor. ‘

8 3 Waivers: No action taken pursuant to this Guaranty by Landlord shall be deemed
to be a waiver by that party of Guarantor’s compliance with any of the provisions hereof. No
waiver by Landlord of any breach of any provision of this Guaranty shall be construed as a
waiver of any subsequent or different breach. No forbearance by Landlord to seek a remedy for
noncompliance hereunder or breach by Guarantor shall be construed as a waiver of any right or
remedy with respect to such noncompliance or breach

84  Continuation and Survival of Covenants All covenants by Guarantor contained
herein shall be deemed to be material and shall survive any termination of the Leasé or portion
thereof if the obligations thereunder have arisen and are not satisfied before such date.
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8.5  Governing Law; Selection of Forum. This Gudranty shall be governed by and
construed in accordance with the laws of the State of California. As part of the consideration for
tlie Lease, Guarantor agrees that all actions or proceedings arising directly or indirectly under
this Guaranty may, at the sole option of Landlord, be litigated in courts located within the City

.and County of San Francisco, and Guarantor expressly consents to the jurisdiction of any such

court, and consents that any service of process in such action or proceeding may be made by

personal service upon Guarantor wherever Guarantor may then be located, or by certified or

. registered mail du‘ected to Guarantor at the address set forth in this Guaranty for the delivery of
notices. .

8.6  Merger of Prior Agreements. The partiés intend that this Guaranty and the Lease
shall be the final expression of their agreement with respect to the subject matter hereof and may
not be contradicted by evidence of any prior or contemporaneous oral or written agreements or
understandings. The parties further intend that this Guaranty shall constitute the complete and
exclusive statement of its terms and that no extrinsic evidence whatsoever (including, without
limitation, prior drafts or changes therefrom) may be introduced in any judmlal admmxstratlve or
other legal proceeding involving tlus Guaranty.

'8.7  Interpretation of GuarantY. Unless otherwise specified, whenever in this
Guaranty reference is made to any Section, or any defined térm, the refetence shall be deemed to.
refer to the Section or defined term of this Guaranty. Any reference to a Section includes all
subsections and subparagraphs of that Section. The use in this Guaranty of the words.

“including,” “such as” or words of similar import when following any general term, statement or
matter shall not be construed to limit such statement, term or matter to the spec1ﬁc items or
matters, whether or not language of non-limitation, such as “without limitation” or “but not
limited to0”, or words of similar import, is used with referencé thereto, but rather shall be deemed
to refer to all other items or matters that could reasonably fall within the broadest possible scope -
of such statement, term or matter. Any titlés of the several parts and sections of this Guaranty
are.inserted for convenience of reference only and shall be disregarded i in construing ox
interpreting any of its provisions. The terms “Paragraph” and “Section” may be used
interchangeably. The masculine, feminine or neutral gender and the singular and plural forms
include the others whenever the context requires. Defined terms and variants thereof shall have
the same definition. References to days, months and years mean calendar days, months and
years unless otherwise specified. - References to any law, specifically or generally, ‘will mean the
law as amended, supplemented or superseded from time to time. The provisions of this Guara.nty
shall be construed as a whole according to their common meaning and not strictly for or against .
either party in order to achieve the objectives and purposes of the partles regardless of which

party drafted this Guaranty

8.8  Attorneys’ Fees and Costs. Should any party institute any action or proceeding to
enforce any provision of this Guaranty or if any dispute arises between the parties hereto
concerning the meaning or'interpretation of any provision of this Gnaranty, then the party not
prevailing in such dispute shall pay any and all costs and expenses incurred by the other party on
account of such default or in enforcing or establishing its rights under this Guaranty, including,
without limitation, court-costs and reasonable Attorneys’ Fees and Costs. Any such Attorneys’
Fees and Costs incurred by either party in enforcing a judgment in its favor under this Guaranty
- shall be recoverable separately from and in addition to any other amount included in such
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judgment, and such Attorneys’ Fees and Costs obligation is intended to be several from the other
‘provisions of this Guaranty and to survive and not be merged into any such jodgment, For
purposes of this Guaranty, the reasonable fees of attorneys for Landlord shall be based on the -
fees regularly charged by private attorneys with the equivalent number of years of experience in-
the subject matter area of the law for which Landlord’s attorneys” services were rendered who
practice in the City of San Francisco. “Attoineys’ Fees and Costs” means any and all attorneys’
fees, costs, expenses and disbursements, including, but not limited to, expert witness fees and

~ costs, travel time and associated costs, transcript preparation fees and costs, document copying,

exhibit preparation, courier, postage, facsimile, long-distance and communications expenses,
court costs and the costs and fees associated with any other legal, administrative or alternative

dispute resolution proceeding, fees and costs associated with execution upon any Judgment or
. order, and costs on appeal.

8.9 cherabihty I]ivalidation of any provision of this Guaranty, or of its application
to any person, by judgment or court order, will not affect any other provision of this Guaranty or
its application to any other person or circumstance, and the remaining portions of this Guaranty
will continue in full force and effect, unless enforcement of this Guaranty as invalidated would

" be unreasonable or grossly mequltable under all the cutcmnstances or would frustrate the
" purposes of this Guaranty

. 810 Tangible Net Worth, If at any time during the period this Guaranty is in effect,
the Tangible Net Worth of Guarantor falls below Five Million Dollars ($5,000,000), thén
Guarantor shall notify Landlord as soon as reasonably practicable. Within ten (10) days after ..
delivery of such notice, Tenant or Guarantor shall provide Landlord with an additional or
substitute guaranty in favor of Landlord (in the form of this Guaranty) from 2 person or entity

_having a Tangible Net Worth of at least Five Million Dollars ($5,000,000). Failure to give such
notice shall not relieve Guarantor of its obligations hereunder, and failure to provide the
additional guaranty(s) required will be a default hereunder, As used herein, “Tangible Net
Worth” means the total assets of Guarantor minus any amounts attributable to (i) goodwill,

(ii) intangible items such as unamortized debt discount and expense, patents, trade and service
marks and naines, copyrights and research and development expenses except prepaid expenses,
(iii) reserves not already deducted from assets and (iv) obligations that should, under GAAP be
classified as habﬂmes on Guarantor s balance sheet, including all indebtedness.

Brows/Biil Grahan/FINAL Lease 6-25-1
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IN WITNESS WI—IEREOF, the undersigned, being duly authorized, has executed and
delivered this Guaranty as of the date first written above. '

' GUARANTOR:

By

". Name:

‘Tiﬂa:
By:

.Name:
~ Title:

CITY:

CITY AND COUNTY OF SAN FRANCISCO,
. 'a municipal corporation ‘

By: '
: City Administrator

By:. ‘
Director of Property

Brown/Bill Grabao/EIN AL Lease 6-25-1
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Print Form

Introductipn Form

‘ By a Member of the Board of Supefvisors or Mayor

» =2 {Time stan}p
I hereby submit the following item for introduction (select only one): oriiceting dd] 2 5

b »__ ﬂK

[v] 1.For reference to Committee. (An Ordinance, Resolution, Motlon or Charter Amendment)
D 2. Request for next printed agenda Without Reference to Committee.

[ ] 3. Request for hearing on a subject matter at Committee.

[ ] 4. Request for letter beginning :"Supervisor inquiries"
[ ] 5. City Attorney Request. | -
[] 6. Call File No. | from Committee.
[ ] 7. Budget Analyst reques;t (aﬁaehed written motion}.
[7] 8. Substitute Legislation File No.
[[] 9. Reactivate File No |
1 10. Question(s) submitted for Mayoral Appearance before the BOS on '
sase check the appropriate boxes. The propoeed legislation should be forwarded to the foilowing:
[ ]Small Business Commission : ] Youth Commission [ ]Ethics Commission

] Planning Commission - : [ |Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use the Imperative Form.

'Sponsor(s):
Klm

Subject:

Real Property Lease Amendment - BGCA Management LLC-Bill Graham Civic Auditorium, 99 Grove Street -
$25,000 per Month Base Rent] :

‘The text is listed:

Resolution authorizing and approving an Améndment to Lease with BGCA Management, LLC, a Delaware limited
liability company, for Bill Graham Civic Auditorium, at 99 Grove Street, increasing monthly base rent to $25,000.00,
requiring tenant to be responsible for all utilities and a minimum of $10,250,000 in building improvements, new
participation rent calculation, and other changes as set forth in Amendment, all 6ther Lease terms- to remain the same,
to commence upon approval by the Board of Supervisors and Mayor.

Signature of Sponsonng Supervisor: f&\_« m ()-\_,

For Clerk's Use Only
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. File No. 171322
FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): , City elective office(s) held:

Members, Board of Supervisors ‘ Members, Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor:
BGCA Management, LL.C

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use
additional pages as necessary.

1. NVA

2. Gregg W. Perloff, CEO; Sherry Wasserman, Pres1dent Steve Welkom COO/Secretary, Glenn Allen Scott, Vice President
3. Another Planet Entertainment, LLC — sole owner

4. N/A

5. N/A

Contractor address:
1815 Fourth Street, Suite E, Berkeley CA 94710

Date that contract was approved: A Amount of contract:
(By the SF Board of Supervisors) $300,000/year, plus $3,500 per non-ticketed event main
hall, $2,500 per non-ticketed event Polk Hall

Describe the nature of the contract that was approved:
Amendment to Lease :

Comments:

This contract was approved by (check applicable):
Othe City elective officer(s) identified on this form

: [Z[ a board on which the City elective ofﬁcer(s) serves: San Francisco Board of Supervisors
Print Name of Board
0O the board of a state agency (Health Authorlty, Housing Authonty Commission, Industrial Development Authority
Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Board

Filer Information (Please print clearly.)

Name of filer: v ) | Contact telephone number:
Angela Calvillo, Clerk of the Board (415)554-5184

Address: E-mail:

City Hall, Room 244, 1 Dr. Carlton B. Goodlett PL., San Francisco, CA 94102 | Board.of. Superv1sors@sfgov org

Signature of City Elective Officer (if submitted by City elective officer) - Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date -Signed
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Wong, Linda (BOS)

From: David Noyola <david@npgsf.com>

Sent: Wednesday, January 24, 2018 6:16 PM

To: Wong, Linda (BOS)

Subject: " ltem 4 support letter

Attachments: Bill Graham Civic Auditorium Letter 1-24-2018.pdf
Hi Linda,

I am sending a long a letter of support for Item 4 at tomorrow's Budget committee meeting. Can you help me
- get it into the file for this item?

. 171322 [Real Property Lease Amendment - BGCA Management, LLC - Bill Graham Civic Auditorium, 99
Grove Street - $25,000 per Month Base Rent] Sponsor: Kim Resolution authorizing and approving an
Amendment to Lease with BGCA Management, LLC, a Delaware limited liability company, for Bill Graham
Civic Auditorium, at 99 Grove Street; increasing monthly base rent to $25,000; requiring tenant to be
responsible for all utilities and a minimum of $10,250,000 in building improvements, new participation rent
calculation, and other changes as set forth in Amendment; with no change to the term length to expire on
December 31, 2030, to commence upon approval by the Board of Supervisors and Mayor. 12/12/17;
RECEIVED AND ASSIGNED to thé Budget and Finance Committee.

David Noyola

Noyola Piccini Group

c: 415-812-6479
npgsf.com
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International Alliance of Theatrical Stage Employes
Moving Picture Technicians, Artists and Allied Crafts
of the United States, Its Territories and Canada ’

o Local No. 16
Affiliated With The 240 Second Street - . Steve Lutge

AFL-CIO San Francisco, California 94105 Business Agent - Secretary
California Labor Federation, AFL-CIO .
San Mateo Central Labor Council, AFL-CIO . . o Phone: (415) 441-6400
San Francisco Labor Council, AFL-CIO Co . Fax: (415) 243-0179
. North Bay Labor Council, AFL-CIO ) www.locall6.org
January 24, 2018 '

London Breed, President

San Francisco Board of Supervisors

1 Dr. Carlton B. Goodlett Place, Room 244 ' , '
San Francisco, CA 94102 .

Dear President Breed,

On behalf of the two thousand workers of the International Alliance of Theatrical Stage
- Employees, Moving Picture Technicians, Artists and Allied Crafts Local 16 {IATSE Local 16), | write to.urge
the Board of Supervisors to support the proposed amendment to the Bill Graham Civic Auditorium lease.
between the City and County of San Francisco, BGCA Management and Another Planet Entertainment,
the current operators of the venue. : :

The proposed amendment will enable Another Planet Entertainment and BGCA Management to further
enhance the venue and bring over 100 additional events to activate the building and the neighborhood.
These events will contribute greatly to the vitality of the area and provide substantial incremental
business to the merchants in the community. They will also provide significant additional employment to
our members, as well as an opportunity for us to attract new members. '

As the operator of the building since 2010, Another Planet Entertainment and BGCA Management have
already provided millions of dollars in compensation and benefits and hundreds of jobs to our members.
We are confident that by your approval of this amendment you will substantially increase employment.

* for our members, enhance the quality of life for businesses in the area, and the experience for patrons
and the public who will be attending these offerings.

We strongly urge you to approve the proposed amendment to the Bill Graham Civic Auditorium lease.

Business Agent-Secretary
IATSE Local 16

Corresp/SAL/APE 01242018
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BILL GRAHAM CIVIC AUDITORIUM GROVE STREET ENTRANCE
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