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AMENDED IN COMMITTEE
FILE NO. 180092 2/7/2018 RESOLUTION NO.

[Disposition and Development Agreement - Seawall Lot 337 Associates, LLC - Mission Rock
Project]

Resolution approving a Disposition and Development Agreement between the Port and
Seawall Lot 337 Associates, LLC, for 28 acres of real property known as Seawall

Lot 337, located east of Third Street between China Basin Channel and Mission Rock
Street, China Basin Park, and the portion of Terry A. Francois Boulevard abutting the
park, Pier 48, the marginal wharf between Pier 48 and Pier 50, and Parcel P20, for the
proposed Mission Rock Project; adopting findings under the California Environmental
Quality Act; adopting findings of consistency with the General Plan, and the eight
priority policies of Planning Code, Section 101.1(b); and adopting public trust

consistency findings.

WHEREAS, California Statutes of 1968, Chapter 1333 (“Burton Act’) and Charter,
Sections 4.114 and B3.581 empower the City and County of San Francisco, acting through
the San Francisco Port Commission (“Port”), with the power and duty to use, conduct,
operate, maintain, manage, regulate and control the lands within Port Commission jurisdiction;
and

WHEREAS, The Port owns approximately 28 acres of real property along San
Francisco’s Central Waterfront comprised of (1) Seawall Lot 337, bounded by Third Street on
the west, Parcel P20 and Mission Rock Street on the south, Pier 48 to the east, and China
Basin Park on the north; (2) Pier 48; (3) China Basin Park; (4) the marginal wharf between
Pier 48 and Pier 50; and (5) Parcel P20 (collectively, the “Site”); and

WHEREAS, From 2007-2010, the Port conducted a community process that evaluated

the unique site conditions and opportunities at the Site and built a public consensus for its
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future that nested within the policies established for the South Beach/China Basin Waterfront
in the Port's Waterfront Land Use Plan; and

WHEREAS, In May 2010, by Resolution No. 10-32, the Port Commission awarded to
Seawall Lot 337 Associates, LLC, a Delaware limited liability company (“Developer”), through
a competitive process, the opportunity to negotiate exclusively for the mixed-use development
of Seawall Lot 337 and Pier 48, and the Port Commission later added China Basin Park, the
marginal wharf between Pier 48 and Pier 50, and Parcel P20 to the development (collectively,
the “Project”); and

WHEREAS, Developer is a wholly-owned subsidiary of Giants Development Services,
LLC, which in turn is a wholly-owned subsidiary of San Francisco Baseball Associates, LLC,
the Major League Baseball franchise holder of the San Francisco Giants; and

WHEREAS, On March 8, 2013, by Resolution No. 13-10, the Port Commission
endorsed the Term Sheet for the Project; and

WHEREAS, In May 2013, by Resolution No. 142-13, the Board of Supervisors found
the Project fiscally feasible under Administrative Code, Chapter 29 and endorsed the Term
Sheet for the Project, which is now known as “Mission Rock™; and

WHEREAS, Port and City staff and Developer have negotiated the terms of the
Disposition and Development Agreement (“DDA"), a copy of which is in Board File
No. 180092 and incorporated in this resolution by reference, and related transaction
documents that are incorporated into the DDA and provide the overall road map for
development of the Project, including a Financing Plan, an Infrastructure Plan, a Housing
Plan, a Transportation Plan and a Transportation Demand Management Plan, a Workforce
Development Plan, an LBE Utilization Program, and forms of an interim Master Lease, a

Vertical Disposition and Development Agreement and a Parcel Lease; and

Supervisors Breed; Kim
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WHEREAS, Developer has engaged in an extensive community outreach process that
has included community meetings, including workshops, focus groups, formal and informal
presentations, open houses and site tours; and

WHEREAS, Additionally, in November 2015, 74% of voters supported the Mission
Rock Affordable Housing, Parks, Jobs and Historic Preservation Initiative (Proposition D,
November 2015) (“Proposition D”), the ballot measure supporting reuse of the area and
increasing the height limits for the Project, conditional upon Port Commission approval of a
development plan for the Project; and

WHEREAS, Port financial staff have reviewed and confirmed the financial capacity of
the Developer in amounts sufficient to satisfy its obligation to fund its obligations under the
DDA; and

WHEREAS, The parties wish to enter into the DDA substantially in the form in Board
File No. 180092; and

WHEREAS, Concurrently with this resolution, the Board of Supervisors has taken or
intends to take a number of other actions in furtherance of the Project, including: (1) approving
amendments to the Planning Code that create the Mission Rock Special Use District (“Mission
Rock SUD”) over the Site and related amendments to the zoning maps; (2) approving the
Development Agreement between the City and Developer; (3) approving the Design Controls,
which provide more detailed land use controls for the Mission Rock SUD; (4) approving a
Memorandum of Understanding for Interagency Cooperation among the Port and other City
agencies with respect to approvals related to the subdivision of the Site and construction of
infrastructure and other public facilities; and (5) approving formation proceedings for sub-
project areas to Project Area | of City and County of San Francisco Infrastructure Financing

District No. 2 and a memorandum of understanding between the Port and the Treasurer-Tax

Supervisors Breed; Kim
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Collector and the Controller regarding the collection and allocation of ad valorem and special
taxes to the financing districts; and

WHEREAS, Under the DDA and other transaction documents, at full build-out, the
Project will include: (1) 1.1 million to 1.6 million gross square feet (“gsf’) of new residential
uses (an estimated 1,000 to 1,950 new residential units), at least 40% of which will be on-site
housing affordable to a range of low- to moderate-income households as described in the
Housing Plan in the DDA, (2) 972,000 to 1.4 million gsf of new commercial and office space;
(3) 241,000 to 244,800 gsf of active retail and production uses on 11 proposed development
blocks on Seawall Lot 337 in buildings that would range in height from 90 to 240 feet,
consistent with Section 5 of Proposition D; (4) the rehabilitation and reuse of Pier 48, a
significant contributing resource to the Port of San Francisco Embarcadero Historic District;
(5) up to approximately 1.1 million gsf of above- and below-grade parking in one or two
garages; (6) transportation demand management on-site and payment of impact fees that the
Municipal Transportation Agency will use to improve transportation service in the area;
(7) approximately 5.4 acres of net new open space for a total of approximately 8 acres of new
and expanded open space, including an expansion of China Basin Park, a new central
Mission Rock Square, and waterfront access along the shoreline; (8) public access areas,
assembly areas, and an internal grid of public streets, shared streets, and utilities
infrastructure; and (9) on-site strategies to protect against sea level rise; and

WHEREAS, The DDA governs: (1) Developer's obligations to complete horizontal
development of the Project, including entitlements, site preparation, subdivision and
construction work related to streets and sidewalks, public realm amenities (e.g., parks and
open space), public utilities and shoreline improvements (together, “Horizontal Development”),
all to create development parcels and support and protect buildings; and (2) Developer’s

option to ground lease at fair market value the developable lots in the Site for vertical

Supervisors Breed; Kim
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development, all in accordance with all of the governing land use and entitlement documents,
including the Development Agreement, Mission Rock SUD, and Design Controls; and

WHEREAS, The DDA also governs Developer’s obligations to deliver various public
benefits, at full buildout, including: (1) reserving 40 percent of all on-site residential units for
applicants making 45 to 150 percent of Area Median Income or less as further described in
the Housing Plan; (2) approximately 5.4 acres of net new open space for a total of
approximately 8 acres of new and expanded public open space maintained by special taxes
paid by the onsite vertical developments; (3) elevation of the Site and shoreline protection
special taxes to protect against sea level rise, storm surges and periodic flooding along the
Port’'s Bay waterfront; (4) robust local hiring, Local Business Enterprise commitments and
good faith efforts as further described in the Workforce Development Plan and the LBE
Utilization Program; (5) commitments to renewable energy, vehicular trip reduction, water
recycling and waste diversion as further described in the Sustainability Strategy; (6)
commitment to in-lieu transportation fees and fair share contributions to City transit projects
serving the Site and its surroundings; and (7) a City option for up to 15,000 square feet of on-
site community facility space; and

WHEREAS, The DDA includes a Schedule of Performance that includes outside dates
for the completion of public infrastructure, including streets, utilities and parks; and

WHEREAS, The DDA provides the Port with remedies in the event that Developer
does not meet its obligations under the Schedule of Performance or other provisions of the
DDA, including specific performance and termination for material breach; and

WHEREAS, The Project has been planned and designed, in consultation with the
California State Lands Commission (“State Lands”) and in accordance with Senate Bill 815
(“SB 815”) (stats. 2007, ch. 660), as modified by Assembly Bill 2797 (“AB 2797") (stats 2016,

ch. 529), to produce multiple public trust benefits; and

Supervisors Breed; Kim
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WHEREAS, After completion of a Public Trust Study that is approved by State Lands,
SB 815 and AB 2797 authorize the Port to lease all or any portion of the Site free from the
public use requirements for a term not to exceed 75 years from the initial occupancy date of
the improvements developed on the parcel, but not beyond December 31, 2015; and

WHEREAS, The Financing Plan provides that (1) Developer is responsible for funding
all entitlement costs and the costs of constructing Horizontal Development to the extent other
Project sources are not available, subject to reimbursement; (2) Developer’s costs will be
repaid with an 18% market rate of return (along with certain minimum return metrics) from a
number of potential sources, including rent credits, lease proceeds, community facilities
district and infrastructure financing district proceeds, and, at the Port’s discretion, Port capital;
and (3) after the Project reaches a certain rent threshold, Developer will participate in annual
ground rent revenues as an incentive for efficient buildout of the Site; and

WHEREAS, The Housing Plan includes measures to ensure that at least 40% of all
residential units produced at the Site are affordable to low- and moderate-income households,
with 24 of the lowest income units to be provided to youth transitioning out of the foster care
system; and

WHEREAS, The Mayor’s Office of Housing and Community Development will approve
the on-site inclusionary unit locations, phasing, income verifications and marketing plan; and

WHEREAS, The Infrastructure Plan includes the conceptual level planning elements of
all the infrastructure systems necessary to serve the Mission Rock SUD and describes
Developer’s obligation to complete streets and infrastructure to support development of the
Project; and

WHEREAS, The Transportation Plan requires, among other things, that (1) vertical
developers pay a transportation fee that the Municipal Transportation Agency will use and

allocate for transportation improvements in the area; and (2) Developer, building owners, and

Supervisors Breed; Kim
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tenants implement a Transportation Demand Management Plan designed to reduce Project-
related daily one-way vehicular auto trips by 20%; and

WHEREAS, The Workforce Development Plan, together with the LBE Utilization
Program, requires Developer and its contractors and subcontractors, vertical developers, and
tenants, as applicable, to comply with applicable workforce provisions, including a 30% local
hiring commitment, local business enterprise utilization, participation in the City’s “First
Source” hiring programs, and up to $1,000,000 in funding to support expansion of CityBuild
and workforce training; and

WHEREAS, The Master Lease is a form that sets forth the terms and conditions under
which the Port will lease the Site, other than Pier 48, to Developer when it is ready to begin
constructing horizontal improvements, including parks, streets and utilities in accordance with
the DDA, and, in the interim, for parking, special events and ancillary uses; and

WHEREAS, Individual development parcels will be removed from the Master Lease
upon completion of the horizontal improvements serving each parcel as they are leased to
vertical developers, and streets and parks will be removed from the Master Lease upon
acceptance by acquiring City agencies; and

WHEREAS, The Vertical Disposition and Development Agreement is a form that sets
forth (1) the conditions to a vertical developer’s acquisition of the leasehold interest in each
development parcel within the Site; and (2) applicable Port and City requirements for
constructing the applicable vertical development project; and

WHEREAS, The Parcel Lease is a form that sets forth the terms and conditions under
which vertical developers will ground lease development parcels for a term of 75 years, and
will be modified, as described in the DDA, to address circumstances unique to the

development parcels; and

Supervisors Breed; Kim
BOARD OF SUPERVISORS Page 7|

3373




O O 0o N o g S~ W N -

N N N NN A A A A A A A -
A A W N =2 O O 00 N OO o BB wWw ND=

WHEREAS, The actions contemplated in this resolution are within the scope of the
project for which the Board adopted the resolution in Board File No. 171286, affirming the
Planning Commission’s certification of the Final Environmental Impact Report for the Seawall
Lot 337 and Pier 48 Mixed-Use Project (“FEIR”) and making findings in accordance with the
California Environmental Quality Act (California Public Resources Code section 21000 et
seq.) and Administrative Code Chapter 31, which resolution is incorporated herein by
reference; and

WHEREAS, On October 5, 2017, the Planning Commission, by Resolution No. 20019,
a copy of which is in Board File No. 180092, adopted findings that the actions contemplated in
this resolution are consistent, on balance, with the City’s General Plan and the eight priority
policies of Planning Code Section 101.1(b) (“Mission Rock General Plan Consistency
Findings”), which resolution is incorporated herein by reference; and

WHEREAS, On January 30, 2018, by Resolution No. 18-03, the Port Commission
approved the DDA and the Public Trust Study, finding that the Project would be consistent
with and further the purposes of the common law public trust and the statutory trust under the
Burton Act (“Public Trust Findings”); recommended to the Board of Supervisors approval of
the DDA, approved the DDA as the Development Plan under Section 4 of Proposition D; and
authorized the Executive Director of the Port, or her designee, to execute the DDA, subject to
Board of Supervisors’ approval of the DDA; and

WHEREAS, A copy of Port Commission Resolution No. 18-03 is in Board File
No. 180092, and is incorporated in this resolution by reference; now, therefore, be it

RESOLVED, That the Board of Supervisors adopts the Mission Rock General Plan
Consistency Findings as its own; and, be it

FURTHER RESOLVED, That the Board of Supervisors hereby approves the DDA,

adopts the Port Commission’s Public Trust Findings as its own, and approves the

Supervisors Breed; Kim
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development plan described in the DDA as a Development Plan under Section 4 of
Proposition D; and, be it

FURTHER RESOLVED, That the Board of Supervisors authorizes the Port's Executive
Director, or her designee, to execute the DDA in substantially the form in Board File
No. 180092; and, be it

FURTHER RESOLVED, That to the extent that implementation of the DDA involves the
execution and delivery of additional agreements, notices, consents and other instruments or
documents by the Port subject to Board of Supervisors’ approval under Charter,
Section 9.118, including, without limitation, the Master Lease and instruments leasing
development parcels to vertical developers (such as Parcel Leases and Vertical Disposition
and Development Agreements) (collectively, “Subsidiary Agreements”), the Port and the
Executive Director, as they may deem necessary or appropriate, in consultation with the City
Attorney, are hereby authorized to enter into all such Subsidiary Agreements so long as the
transactions governed by such Subsidiary Agreements are contemplated in, and comply with
the terms of, the DDA, and with respect to the Master Lease, Parcel Leases and Vertical
Disposition and Development Agreements, are substantially in the form of the Master Lease,
Parcel Lease and Vertical Disposition Agreement attached as Exhibits to the DDA in Board
File No. 180092; and, be it

FURTHER RESOLVED, That the Board of Supervisors authorizes all officers,
employees, and agents of the Port and the City to take all steps that they deem necessary or
appropriate, to the extent permitted by applicable law, in order to implement the DDA in
accordance with this resolution, including preparation and attachment of exhibits, execution of
subsequent documents, or to otherwise effectuate the purpose and intent of this resolution

and the DDA; and, be it

Supervisors Breed; Kim
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FURTHER RESOLVED, That the Board of Supervisors authorizes the Executive

Director of the Port, or her designee, to enter into any amendments or modifications to the

DDA or any of the Subsidiary Agreements that the Executive Director determines, in

consultation with the City Attorney, are in the best interest of the Port, do not materially

decrease the benefits to or materially increase the obligations or liabilities of the Port, and are

in compliance with all applicable laws, such determination to be conclusively evidenced

execution and delivery by such person or persons of any such documents; and, be it

by the

FURTHER RESOLVED, That the Board of Supervisors requests the Executive Director

of the Port to provide an annual written report in May of each year to the Board of Supervisors

on the status of the Project and project financing.

Supervisors Breed; Kim
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Item 3 Department:
File 18-0092 Port Commission (Port)

Legislative Objectives

e The proposed resolution would (1) approve a Disposition and Development Agreement
(DDA) between the Port and Seawall Lot 337 Associates, LLC, for 28 acres of real property
known as Seawall Lot 337, located east of Third Street between China Basin Channel and
Mission Rock Street, China Basin Park, and the portion of Terry A. Francois Boulevard
abutting the park, Pier 48, the marginal wharf between Pier 48 and Pier 50, and Parcel
P20; (2) adopt findings under the California Environmental Quality Act; (3) adopt findings
of consistency with the General Plan, and the eight priority policies of Planning Code,
Section 101.1(b); and (4) adopt public trust consistency findings.

Key Points

¢ The Mission Rock Project comprises two pieces of Port property, Seawall Lot 337 and Pier
48. The project would entail development of a mixed-use, multi-phase project at Seawall
Lot 337 and Parcel P20, rehabilitation and re-use of Pier 48, and construction of
approximately 5.4 acres of net new open space, for a total of approximately 8 acres of
open space on the project site. The DDA’s Affordable Housing Plan requires at least 40
percent of all residential units in the Project to be below market rate.

e Under the proposed DDA, Seawall Lot 337 Associates is responsible to obtain project
entitlements and construct horizontal infrastructure and other public facilities over four
phases, funded by project-generated revenues. Private developers will construct
commercial and residential buildings (vertical development). Seawall Lot 337 Associates
has the option to enter into ground leases and vertical DDAs with the Port for
construction of commercial and residential buildings.

Fiscal Impact

e Estimated costs to construct public infrastructure and facilities over the term of the
project are $697.6 million (in 2017 dollars). These costs are for project entitlements, and
construction of horizontal infrastructure (such as streets, sewers, and water lines), parks
and open space, affordable housing, seawall improvements and shoreline protection, and
transportation projects.

e Estimated project-generated funding sources of $697.6 million (in 2017 dollars) include
sale and lease of public land, assessment of affordable housing and transportation fees on
private development, incremental property tax revenues generated by new development
and proceeds from tax increment bonds in the proposed Port Infrastructure Financing
District (IFD) Project Area |, and special property assessments through the formation of a
proposed community facilities district (CFD).

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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e Under the Term Sheet approved in May 2013 (File 13-0286), Seawall Lot 337 Associates
would receive a return on equity for horizontal development equal to the greater of (1) 20
percent of their unreimbursed equity investment, or (2) 1.5 times the highest balance of
their unreimbursed equity investment. Under the May 2013 Term Sheet, Seawall Lot 337
Associates would also receive 20 percent of rent exceeding $4.5 million per year for 45
years, beginning in the year in which total rent first exceeds $4.5 million. Under the
proposed DDA, the Port and Seawall Lot 337 Associates have agreed to a lower developer
‘return of 18 percent on outstanding capital in exchange for a greater share of annual rent.
In exchange for the lower developer return of 18 percent, Seawall Lot 337 Associates will
receive a share of ground rent revenue above $2.5 million as follows: (1) 45 percent for
years 1 to 25; (2) 35 percent for years 26-50; and (3) 25 percent for years 51 to 75.
According to the Port, Seawall Lot 337 Associates and the Port agreed to reduce Seawall
Lot 337 Associates’ upfront return in exchange for more backend sharing and a cost
containment mechanism for Phase 1.

Policy Considerations

e The proposed DDA between Seawall Lot 337 Associates and the Port provides a complex
financing scheme to develop public projects. Funding for public projects comes from
project-generated revenues. The developer incurred costs of approximately $27.4 million
for entitlements and is projected to spend approximately $29 million through project
‘approvals. Changes to the project’s financing assumptions, especially in Phase I, could
delay completion of the project. Because the developer’s return on investment continues
to accrue, delays in funding to reimburse Seawall Lot 337 Associates for its equity
investment and return on investment will increase the developer return on project equity,
potentially reducing funding for other uses.

e Special tax revenues from CFDs and property tax increment from the IFD could be less than
estimated if the number of residential units or the square footage for leased and
commercial units is less than estimated and/or property values are lower than assumed
due to market conditions when certificates of occupancy are issued.

e While the investment market for CFD bonds is established, IFD bonds are a new debt
instrument. The extent to which investors will be interested in purchasing these bonds is
not known, although the IFD bonds, which are secured by property tax increment, are
similar to bonds issued by former redevelopment agencies, which were an established
market.

Recommendations

e Amend the proposed resolution (File 18-0092) to request the Port Executive Director to
report to the Board of Supervisors annually in May of each year on the status of the
project and project financing.

e Approval of the proposed resolution, as amended, is a policy matter for the Board of
Supervisors. '
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MANDATE STATEMENT

City Charter Section 9.118(b) states that any agreement entered into by a department, board or
commission that (1) has a term of more than ten years, (2) requires expenditures of $10 million
or more, or (3) requires a modification of more than $500,000 is subject to Board of Supervisors
approval.

BACKGROUND

Mission Rock Project Site

The Mission Rock Project comprises two pieces of Port property, Seawall Lot 337 and Pier 48.
Seawall Lot 337 is an approximately 16-acre site located south of Mission Creek/China Basin
Channel in the Mission Bay. Seawall Lot 337 is currently leased to China Basin Ballpark
Company’, LLC and is used primarily for AT&T Park parking and special events. Pier 48 is the
southernmost pier structure in the Port’s San Francisco Embarcadero Waterfront Historic
District.

The Mission Rock Project would entail development of a mixed-use, multi-phase project at
Seawall Lot 337 and Parcel P20, rehabilitation and re-use of Pier 48, and construction of
approximately 5.4 acres of net new open space, for a total of approximately 8 acres of open
space on the project site. The project would include up to 2.7 to 2.8 million gross square feet
(GSF) of mixed uses on 11 proposed development blocks. The mixed-use development would
comprise approximately 1.1 to 1.6 million GSF of residential uses {estimated at 1,000 to 1,950
units, 40 percent of which would be designated as below market rate), approximately 972,000
to 1.4 million GSF of commercial/office uses, and 241,000 to 244,800 GSF of active/retail and
production uses on the lower floors of each block. Additionally, the project would include up to
approximately 10 million GSF of above and below ground parking (approximately 3,000 spaces)
in one or two centralized garages. 100 additional parking spaces would be allowed throughout
the remaining parcels on the site. As part of the project, 242,500 GSF at Pier 48 would be
rehabilitated for industrial, restaurant, active/retail, tour, exhibition, and meeting space use.
The 11 blocks on Seawall Lot 337 would be developed with building heights ranging from 90
feet to a maximum of 240 feet for the tallest building, excluding the mechanical and other
accessory penthouse roof enclosures and unoccupied building tops, subject to specified
standards.

Prior Resolutions of Intention for the Port IFD

On March 27, 2012, the Board of Supervisors approved a Resolution of Intentionz, which
initiated the State statutory requirements, to establish the City and County of San Francisco
Infrastructure Financing District No. 2 on Port property (Port IFD). The Port IFD encompasses

! China Basin Ballpark, LLC is a subsidiary of San Francisco Baseball Associates, LLC (San Francisco Giants). Seawall
Lot 337 Associates, the developer of the Mission Rock project, is also a subsidiary of the San Francisco Giants.

. This resolution was adopted as part of the Host and Venue Agreement and Disposition Development Agreement
for the 34™ America’s Cup held in San Francisco (File 12-0128; Resolution No. 110-12).
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the entire 7-mile contiguous Port property and includes various specific project areas®. On June
12, 2012, the Board of Supervisors approved a resolution to amend the earlier Resolution of
Intention to add Seawall Lot 351 as another project area in the Port IFD (Resolution No. 227-
12).

Term Sheet

In May 2013, the Board of Supervisors found that the proposed Seawall Lot 337 and Pier 48
(Mission Rock) project is fiscally feasible under Administrative Code, Chapter 29" and endorsed
the term sheet between Seawall Lot 337 Associates, LLC and the Port Commission (File 13-
0286).

Intent to Establish Project Area | (Mission Rock) and Issue Bonds

In November 2017, the Board of Supervisors approved a resolution establishing the City’s intent
to establish Project Area | (Mission Rock) and 13 subproject areas - Subproject Area I-1 through
Subproject Area I-13 - in Port Infrastructure Financing District No. 2 (File 17-1117). In November
2017, the Board of Supervisors also approved a resolution stating the City’s intent to issue
bonds, paid by incremental property tax revenue allocated to the City and generated within
each of the subproject areas, in one or more series in the maximum aggregate principal amount
of not to exceed $1,378,000,000 (17-1118)°.

DETAILS OF PROPOSED LEGISLATION

File 17-1314: The proposed ordinance would (1) establish Project Area | (Mission Rock), and
Sub-Project Areas I-1 through I-13, of City and County of San Francisco Infrastructure Financing
District No. 2 (Port of San Francisco), and (2) affirm the Planning Department’s determination
and making findings under the California Environmental Quality ‘Act. The proposed ordinance
would approve the Infrastructure Financing Plan for Port IFD Project Area | (and all of the
subproject areas). The public facilities to be financed by Port IFD Project Area | incremental
property tax revenues are identified in Appendix | of the Infrastructure Financing Plan, which is
subject to approval. At the January 23, 2018 Board of Supervisors meeting, the Board, sitting as
the Committee of the Whole, continued this ordinance to the Board of Supervisors meeting of
February 13, 2018. '

File 17-1315: The proposed resolution would (1) approve the City’s issuance of bonds, paid by
incremental property tax revenue allocated to the City and generated within each of the

® These resolutions designated the following project areas within the Port IFD, with the caveat that the City
intended to establish additional project areas in compliance with State law: Project Area A: Seawall Lot 330;
Project Area B: Piers 30-32; Project Area C: Pier 28; Project Area D: Pier 26; Project Area E: Seawall Lot 351; Project
Area F: Pier 48; Project Area G: Pier 70; and Project Area H: Rincon Point-South Point Project Area.

* Chapter 29 of the City’s Administrative Code requires Board of Supervisors’ approval of certain projects to
determine the project’s fiscal feasibility prior to submitting the project to the Planning Department for
environmental review if (a) the project is subjéct to environmental review under the California Environmental
Quality Act (CEQA), (b) total project costs are estimated to exceed $25,000,000, and (c) public monies which may
be invested in the project exceed $1,000,000.

® Files 17-1117 and 17-1118 are resolutions of intent, and do not obligate the Board of Supervisors to establish the
IFD orissue bonds. :
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subproject areas, in an amount not to exceed $1,378,000,000 for Project Area [ (Mission Rock)
and Sub-Project Areas I-1 through I-13 of City and County of San Francisco Infrastructure
Financing District No. 2 (Port of San Francisco), and (2) approve the Indenture of Trust and
Pledge Agreement. At the January 23, 2018 Board of Supervisors meeting, the Board, sitting as
the Committee of the Whole, continued this resolution to the Board of Supervisors meeting of

February 13, 2018.

In general, the public facilities will be built by the developer of the Mission Rock Project,
Seawall Lot 337 Associates, LLC, and the bonds will be used to reimburse the developer for
some of those costs. In addition, the bonds may reimburse the Port for funds advanced to pay
for the public facilities before tax increment is available.

File 18-0092: The proposed resolution would (1) approve a Disposition and Development
Agreement (DDA) between the Port and Seawall Lot 337 Associates, LLC, for 28 acres of real
property known as Seawall Lot 337, located east of Third Street between China Basin Channel
and Mission Rock Street, China Basin Park, and the portion of Terry A. Francois Boulevard
abutting the park, Pier 48, the marginal wharf between Pier 48 and Pier 50, and Parcel P20; (2)
adopt findings under the California Environmental Quality Act; (3) adopt findings of consistency
with the General Plan, and the eight priority policies of Planning Code, Section 101.1(b); and (4)
adopt public trust consistency findings.

The proposed resolution authorizes the Port Executive Director to execute the Master Lease
between Seawall Lot 337 Associates and the Port, and the ground (parcel) leases and vertical
DDAs with vertical developers without further Board of Supervisors approval if these leases and
agreements conform to the subject DDA between Seawall Lot 337 Associates and the Port. The
proposed resolution also authorizes the Port Executive Director to enter into amendments to
the DDA between Seawall Lot 337 Associates and the Port without further Board of Supervisors
approval if the amendments do not materially decrease the benefits or increase the obligations
to the Port. :

The proposed DDA between the Port and Seawall Lot 337 Associates is for a maximum of 30
years®, during which Seawall Lot 337 Associates will plan, design, entitle, and construct street,
utility, site grading, and other infrastructure improvements to the Mission Rock Project Site.
The proposed DDA sets the terms of the Mission Rock Project, including project scope and
financing. The proposed Master Lease will have a maximum term of 30 years, subject to
extension of the DDA’. The proposed Parcel Lease will have a term of 75 years.

® Under the proposed DDA, the term is earlier of 30 years or upon Port's issuance of Final Certificate of Occupancy
for the Project and acceptance of the Final Audit but for rights and obligations which survive the DDA termination
contained in any or all project transaction documents.

7 The Master Lease is a form that sets forth the terms and conditions under which the Port will lease most of the
Site, other than Pier 48, to the developer when it is ready to begin constructing horizontal improvements, including
parks, streets and utilities in accordance with the DDA, and, in the interim, for parking, special events and anciilary
uses. Term is a maximum of 30 years, subject to extension of the DDA. Port has early termination option if DDA is
terminated and developer has been repaid Entitlement Costs and Phase 1 Alternative Rent Credit.
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Mission Rock Project Description
Subproject Areas

IFD Subproject Area I-1 through Subproject Area I-13 encompass the 28.1-acre Mission Rock
project comprising the Seawall Lot 337 and Pier 48, bounded by Third Street on the west, the
Bay and Pier 50 on the east, the Bay on the north, and Mission Rock Street on the south, as
shown in Exhibit 1 below.

Exhibit 1: Proposed Mission Rock Project
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The project is divided into four phases.

e Subproject Areas I-1, I-2, I-7, and I-11 incorporate phase 1 development. Phase 1
extends from approximately 2018 to 2025.
e Subproject Areas 1-3 and I-4 incorporate phase 2 development from approximately 2019

to 2025.
e Subproject Areas I-5, I-6, and 1-13 incorporate phase 3 development from approximately
2019 to 2026.
e Subproject Areas 1-8, I-9, I-10, and I-12 incorporate phase 4 development from 2023 to
2029.
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Proposed Public Improvements and Facilities to be Funded by the IFD Subproject Areas

Seawall Lot 337 Associates is responsible to develop (or cause to be developed) horizontal
infrastructure for the Mission Rock project, subject to reimbursement with IFD tax increment,
IFD bond proceeds, special taxes levied in one or more proposed Community Facilities Districts
(CFD)and CFD bonds. Proposed horizontal infrastructure elements include:

Exhibit 2. Description of Infrastructure Elements for Mission Rock Project

Infrastructure Plan Element

Summary Description

Environmental Management

Environmental management of soils under the Port’s adopted Risk
Management Plan.

Demolition and Abatement

Demolition or abandonment of utility infrastructure; re-use of recycled
materials on-site where feasible.

Geotechnical Improvements

Geotechnical improvements to improve seismic stability.

Site Grading and Drainage,
including Sea Level Rise

Grading plans designed to remove new development areas from
existing FEMA flood plain designation and provide future floo
protection from sea level rise. '

Street and Transportation
Systems

Efficient site layout provides a dense, transit-oriented development
that encourages bicycling and walking. Streets to be built over a
structural support system to mitigate geotechnical challenges.

Open Space and Parks

Improvements and/or establishment of China Basin Park, Mission Rock
Square, Channel Wharf, Channel Street, Channel Lane, and Pier 48
Apron. ’

Low Pressure Water System

New reliable and efficient potable water system based upon reduced
demands due to water conservation measures.

Non-Potable Recycled Water
System

A District-scale system will collect graywater from 3 buildings to be
reused for site-wide toilet and urinal flushing, irrigation, and cooling
tower makeup.

Sewer System

Construction of a new Pump Station to accommodate existing and
proposed flows from Mission Rock site; A new wastewater collection
system; new stormwater management features

Auxiliary  Water  Supply
System (“AWSS”)

Baseline scenario consists of a loop of 12-inch high-pressure pipes with
four new hydrants, connecting to the existing AWSS distribution
system in 3rd Street.

District Utility Infrastructure

Eco-District infrastructure to be built centrally within Block A allowing
for heating, cooling, and greywater treatment in a plant, and
distributed throughout Mission Rock.

Dry Utility Systems

Replace overhead electrical distribution with a joint trench distribution
system following the roadways. New power, gas and communication
systems to serve the development.
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Proposition D

On November 3, 2015, San Francisco voters approved the Mission Rock Affordable Housing,
Parks, Jobs and Historic Preservation Initiative (Proposition D), which authorized increased

height limits on the Project Site (subject to environmental review) and established a City policy
to encourage development of the Project Site with the following features:

e 1,000 to 1,950 new residential units, most of which are expected to be rental and 40
percent would be below market rate and affordable to middle- and low-income
households; '

e Creation of approximately 8 acres of new and expanded parks, pedestrian plazas and
rehabilitated public piers and wharves, as well as space for retail uses and
commercial/office and light industrial space

o Sustainability and resilient design strategies to address projected Sea Level Rise and
provide leadership in long-term sustainability planning and design; and

e Creation of new temporary and permanent jobs.
Residential Development '

The Mission Rock Project development provides flexibility between development of commercial
and residential uses on some of the parcels within the Site. The number of residential units on
the Mission Rock Project Site ranges from 1,000 to 1,950, depending on whether the
development maximizes commercial or residential development on these parcels.

The DDA’s Affordable Housing Plan requires at least 40 percent of all residential units in the
Project to be below market rate.

e Vertical developers of commercial and retail space will pay a Mission Rock Inclusionary
Housing Fee, similar to the City's jobs/housing linkage program, to support the
development of the affordable inclusionary units at the Project Site.

e 24 affordable inclusionary units will be set aside for youth transitioning out of foster
care or other public systems.

e Affordable inclusionary units will be delivered in each phase and on each residential
parcel.

Transportation Plan

The Mission Rock Project Environmental Impact Report {EIR) requires the implementation of a
Transportation Demand Management (TDM) Program, which is attached to the proposed DDA.
Key provisions of the Transportation Plan and TDM Program include the following:

e Vertical developers must pay fransportation impact fees that SFMTA will use and
allocate for transportation improvements to transit, bicycle, and pedestrian
improvements, including improvements in the vicinity of the Mission Rock Project Site.
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e The developer, building owners, and tenants must implement the TDM Program
designed to reduce Project-related vehicle miles traveled (VMT) by 20 percent.

Office Development

The Mission Rock Project will provide approximately 1 to 1.4 million square feet of new
commercial/office space. New office development at the Mission Rock Project Site will count
against the City’s annual limit on new office space as provided in the City’s Planning Code. The
DDA provides a process in which the developer’s timeframe for developing new office space is
balanced against other large office developments in the City.

Retail Uses

The Mission Rock Project will provide 250,000 square feet of ground floor, retail and production
space intended to include a range of space for shops, restaurants and neighborhood-serving
retail uses

Parks

The Mission Rock Project will provide over 8 acres of new and expanded open space for a
variety of activities, including a regional-sized, 4.4 acre China Basin Park on the north side of the
Site fronting on San Francisco Bay, a 1.1 acre neighborhood central gathering place called
Mission Rock Square, and a 0.5 acre hardscaped plaza at Channel Wharf.

Workforce Development Program

The DDA’s Workforce Development Plan sets the employment and contracting requirements
for construction and operation of the Mission Rock Project Site. Workforce plan obligations
include the following:

e 30 percent local hiring goals and apprenticeship goals applicable to certain construction
work for Local Residents and Disadvantaged Workers established for both the developer
and vertical developers.

¢ Employers must enter a First Source Hiring Agreement that will require participation in
the City's Workforce System, including good faith efforts to meet hiring goals in entry-
level positions as specified in the Workforce plan. The developer and vertical developers
must work with the Mayor’s Office of Economic and Workforce Development (OEWD) to
make good faith efforts to hire entry level positions for specified pre-construction
architectural and engineering services, janitorial, security, landscape and maintenance
activities.

e Providing a total of $1,000,000 in funding for OEWD job readiness and training programs
and community based organizations (Workforce Funding). The cost of the Workforce
Funding will be shared among the vertical developers on a per parcel basis, excepting
the vertical developers of the Parking Structure(s).

e The developer and vertical developers must comply with the Local Business Enterprise
(LBE) Utilization Plan to make good faith efforts to meet the outreach goals applicable to
design and construction work.
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Shoreline/Sea Level Rise Protection

The Project Site’s waterfront edge will be designed to protect buildings against the projected
2100 sea-level-rise estimates established by the state, and the grade of the entire site will be
raised to elevate buildings and ensure that utilities function properly. In addition, a special tax
will be placed on all newly-developed parcels to provide an ongoing revenue stream to protect
Port property from sea level rise. '

Pier 48 (File 18-0093)

The Mission Rock Project will include the re-use and rehabilitation of Pier 48% in support of the
Embarcadero National Historic District. Because the developer and the Port have not yet
identified a long-term use for Pier 48 that would result in rehabilitating the facility, the Port and
China Basin Ballpark Company, LLC (CBBC) have negotiated an interim lease to allow the
continued current uses of Pier 48, which include parking and special events (File 18-0093),
pending before the Board of Supervisors). The Port Commission approved the lease on January
30, 2018. Under the proposed lease, the Port will lease approximately 212,000 square feet of
Pier 48 to CBBC for a term of 10 years. :

According to the Port, the term of the proposed lease is 10 years to accommodate potential
parking needs during the period between Phase 1 and prior to the construction of the Parcel D2
parking garage. As noted in Exhibit 1 above, the re-use and rehabilitation of Pier 48 is part of
phase 4 development from approximately 2023 to 2029. The Port can terminate the lease after
commencement to facilitate long-term investment and use of the Site if: (1) termination is
required in order to deliver possession to a developer/long-term user for rehabilitation and
occupancy of the Pier, and (2) alternate parking resources in comparable locations have been
secured.’ According to the Port, the intention is to rehabilitate Pier 48 to accommodate new
commercial/light industrial uses while maintaining the existing maritime operations
surrounding the pier, and preserving Pier 48’s historic integrity.

Project Approach

The Mission Rock Project consists of (1) horizontal development, such as streets and utilities,
and (2) vertical development, including office and residential buildings. Horizontal and vertical
development is divided into four phases. Seawall Lot 337 Associates is the master developer for
the Mission Rock Project, and is responsible for ensuring the horizontal development is
coordinated with vertical development.

Seawall Lot 337 Associates is obligated to complete construction of the horizontal
improvements for all phases of the project. Seawall Lot 337 Associates may transfer its
development rights and obligations to another developer meeting net worth and experience

® pier 48 is located east of Terry A. Francois Blvd., south of China Basin Channel and north of Pier 50

2 According to the Port, both parties plan to work in good faith to determine whether a long-term use can be
accommodated in Pier 48. In the event feasible alternatives are identified, the Port and the Master Developer will
negotiate to reach agreement on the terms of a lease for the Master Developer to rehabilitate Pier 48, with
improvements to accommodate the long term use. If no agreement is reached, the Port has the right to issue an
RFP or similar solicitation, provided Master Developer, at its option, has the right to respond to the RFP or forgo
the right to respond and collaborate with the Port on the solicitation.
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requirements in Phase 1, subject to Port approval in its sole discretion, and in Phase 2 and
subsequent phases, subject to Port approval in its reasonable discretion.

Master Lease, Vertical DDAs, and Ground Leases

The Master Lease sets the terms and conditions under which Seawall Lot 337 Associates, LLC, or
an affiliated successor entity, will lease the Mission Rock Project Site from the Port for the
purposes of constructing Horizontal Infrastructure like parks, roads and utilities in accordance
with the DDA, and, in the interim, for parking, special events and related ancillary uses.
Individual development parcels will be removed from the Master Lease and will subsequently
be governed by a Vertical DDA (VDDA) and a Parcel (Ground) Lease.

Infrastructure Plan

An Interagency Cooperation Agreement, defining the obligations of various City agencies to the
- Mission Rock Project, is pending before the Board of Supervisors (File 18-0094). The
Interagency Cooperation Agreement describes how the City agencies will coordinate their
review and approvals in relation to the Mission Rock Infrastructure Plan, which details the
infrastructure (horizontal improvements) requirements of the 28.1-acre Mission Rock Project
Site.

Project Approvals

Exhibit 3 shows the following legislation related to the Mission Rock Site Project that requires
. Board of Supervisors approval:
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Exhibit 3: Pending Legislation to Approve Actions Related to the Mission Rock Site Project

File Number

Action

File No. 171286
File No. 170940
File No. 171313

CEQA and Mitigation Monitoring Report Program Resolution
Planning Code and Zoning Map Amendment Ordinance
Development Agreement Ordinance

Disposition and Development Agreement
® Financing Plan
¢ Form of Vertical DDA and Parcel Lease
e Form of Master Lease
File No. 180092 e Phasing Plan
(Subject of this report) e Schedule of Performance
e Infrastructure Plan
e Affordable Housing Plan
e  Workforce Development Plan
e Transportation Program (including TDM Plan)

File No. 180093 Pier 48 Lease Resolution
File No. 180094 MOU re Interagency Cooperation Resolution
File No. 180095 MOU re Tax Allocation Resolution
Infrastructure Financing District No. 2 (Mission Rock Project Site)
File No. 171117 (Approved) Resolution of Intention - Establish Project Area |
File No. 171118 (Approved) Resolution of Intention - Issue Bonds for Project Area |
File No. 171247 Hearing to Consider Legislation to Establish Project Area |

File No. 171314
(Subject of this report)
File No. 171315
{Subject of this report)

Ordinance Establishing Sub-Project Areas G-2, G-3, and G-4

Resolution Authorizing Issuance of Bonds for Project Area |

~ Mission Bay Parcel 20 Amendments

Mission Bay South Redevelopment Plan Amendment Ordinance,
File No. 171280 ‘ continued to the February 13, 2018 Board of Supervisors meeting,
sitting as a Committee of the Whole '
Motion to sit as Committee of the Whole to consider Mission Bay South
Redevelopment Plan Amendments
Hearing - Committee of the Whole - Amendments to the Mission Bay
File No. 171312 ‘ South Redevelopment, continued to the February 13, 2018 Board of
Supervisors meeting, sitting as a Committee of the Whole

File No. 171293 (Approved)

Planning Approval

The Planning Commission at its October 5, 2017 meeting took the following actions regarding
the Mission Rock Project: (a) certified the Final Environmental Impact Report, (b) adopted CEQA
- findings and the Mitigation Monitoring and Reporting Program (MMRP), (c) adopted findings of
consistency with the General Plan, and the eight priority policies of Planning Codes, Section
101.1(b) (d) recommended approval of Planning Code text amendments and amendments to
the Zoning Maps to establish the Mission Rock Mixed-Use District and the Mission Rock Special
Use District; (e) recommended approval of the Development Agreement;-and (f) approved the
Design for Development. ' '
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Community Facilities District (CFD)

The Board of Supervisors will need to approve land use and financial transactions, including the
DDA between the Port and Seawall Lot 337 Associates and the Infrastructure Financing Plan for
Port IFD Project Area | before the proposed Mission Rock development can move forward. If
the Board of Supervisors approves the DDA and Infrastructure Financing Plan, the project would
establish a CFD to levy special taxes in perpetuity to fund ongoing maintenance of public
facilities within the CFD. The special tax would cover expenses ranging from the maintenance
and repair of streets and parks to security and janitorial services. The Port and Seawall Lot 337
Associates will establish maintenance expense assumptions to document the basis for
establishing special tax rates to be levied on contributing parcels.

Shoreline Special Tax

According to the Port, the project will be constructed to accommodate an estimated 66 inches
of sea level rise. In addition, the CFD formation documents will establish a special tax, called the
“Shoreline Special Tax” that would be levied on new development at Mission Rock to finance
shoreline improvements. According to the Port, all of the Shoreline Special Taxes from Phase 1
are anticipated to be reinvested in the project for site improvements to protect the project site
from sea level rise.

FISCAL IMPACT

The Mission Rock Project consists of public and private development costs. Public development
costs consist of horizontal infrastructure (utilities, streets, site grading, other), parks and open
space, and affordable housing.

Sources of funds to pay for public infrastructure and facility costs include sale and lease of
public land, assessment of affordable housing and transportation fees on private development,
incremental property tax revenues generated by new development and proceeds from tax
increment bonds in the proposed Port Infrastructure Financing District (IFD) Project Area |, and
special property assessments through the formation of a proposed community facilities district
(CFD).

Estimated sources and uses of funds (excluding bond debt service revenues and expenses) are
approximately $697.6 million (2017 dollars), as shown in Exhibit 4 below.
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Exhibit 4: Estimated Sources and Uses of Funds (in Millions of Dollars)

2017 Dollars Nominal*
Sources .
Developer Capital $193.3 $217.6
Advances of Land Proceeds 63.1 67

- CFD

Net Bond Proceeds 61.2 73.7
CFD Pay Go™* 84.0 257.2
Subtotal, CFD ' 145.2 330.9
Tax Increment '
Net [FD Bond Proceeds 109.3 143.2
IFD Pay Go 186.7 563.7
Subtotal, IFD v 286.0 706.9
Total Sources $697.6 $1322.4
Uses
Preferred Return to Developer ' $88.3 S$111.4
Developer Capital Distribution* : 180.0 217.6
Payments to Developér 268.3 329.0
Entitlement™ 25.0 25.0
Hard and Soft IFD Facility Costs™ 203.3 300.6
Tax Increment Repayment of Land Proceeds™ 71.9 171.1
Sea Level Rise Protection/Resiliency Improvements®® 129.2 496.7
Total Uses $697.6 $1322.4

Source: Infrastructure Financing Plan

1% According to Ms. Benassini, nominal amounts are forecasted cash flows between 2012 and 2072 with any
numbers prior to 2018 as actual spending. Constant 2017 dollars reflect the sum of actual spending and future
projected cash flows, discounted at 3 percent a year. -

! Revenue stream categories have various magnitudes over time, affecting the difference between the nominal
and 2017 dollar totals. The “CFD Pay Go” source category reflects the revenue stream from CFD Special Taxes not
committed to debt service in the “Net Bonds” categories of sources. This “Pay Go” revenue stream is small in the
early part of the projection, reflecting a 2 percent growth in the tax rate. Then, once bonds are fully repaid, there is
a large increase in this revenue stream. This difference — small revenue stream in the early part of the cash flow
and large stream in the latter part — drives the difference between the nominal and 2017 dollar totals.

12 cash flow from the Project to reimburse the developer for the equity contribution.

1 Equity spent by the developer to create the entitlement prior to any revenue generated by the Project.

14 Spending on backbone infrastructure required to create finished pads to be sold to vertical builders to support
construction of buildings.

1> Repayment for the Port’s land value investment into the Project, funded by tax increment generated from the
Project after debt service needed to service the CFD and IFD bonds. This repayment includes a 4.5 percent interest.
'8 port’s waterfront improvements that will be funded by a special tax ranging from $0.18 to $1.00 per square foot
per year to address sea level rise and resiliency protection issues.
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Horizontal Infrastructure

Under the proposed DDA, Seawall Lot 337 Associates is obligated to obtain entitlements and
complete construction of horizontal infrastructure development. Estimated horizontal
infrastructure costs are approximately $190 million®’, as shown in Exhibit 5 below.

Exhibit 5: Estimated Horizontal Infrastructure Costs (2017 Dollars)

Type of Improvement Estimated Cost (2017 Dollars, millions)

Phase 1 Phase 2 Phase 3 Phase 4 Total
(including
entitlements)

Demo, Grading, Compaction, Piles

and Building Pad Preparation 36.07 38.16 50.64 3046 51533

Streets, Utilities, Streetscape, and

Stone Columns $31.38 $17.06. $5.70 $10.84 $64.98

Parks and Open Space $14.01 $0.00 $7.26 $3.20 $24.47

Entitlements, Soft Costs, and

Contingency $53.33 $15.08 $7.90 $8.80 $85.11
" Total Infrastructure Budget $104.79 $40.30 $21.50 $23.30 $189.89

A third party review of the hard costs™® (approximately $104.78 million) by Hathaway Dinwiddie
found the hard costs to be reasonable. The review did not assess the costs for entitlements,
soft costs, and contingency. According to the proposed DDA, contingency costs are limited to
15 percent or less unless the competitive process demonstrates that the market terms for
contingency are higher. In addition, soft costs (e.g., construction management fees, project
management costs, and asset management costs) are limited in the aggregate to 15 percent of
hard costs. In developing the soft costs and contingency amount thresholds, the Port relied on
the third party review of horizontal infrastructure costs for the Forest City project at Pier 70
(File 17-0986) completed by Parsons-Lotus Water Joint Venture Partnership (Parsons) because
the Mission Rock Project is in a similar location and includes similar type of work. The Parsons
report found that an aggregate 15 percent of hard costs allocation to construction
management, project management and asset management costs are reasonable.

7 According to the Port, a cost difference exists between the approximately $190 million in horizontal
infrastructure costs and $203.3 in Hard and Soft IFD Facility costs (Exhibit 4) because of costs which occur late in
the cashflow for selected Pier 48 improvements. Pier 48 historic structure rehabilitation costs are eligible
expenditures under the IFP but are not primarily captured in horizontal infrastructure costs.

*8 This includes costs for (1) Demo, Grading, Compaction, Piles and Building Pad Preparation; (2) Streets, Utilities,
Streetscape, and Stone Columns; and (3) parks and open space.
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Entitlement Costs

Since 2010, the developer has incurred costs of approximately $27.4 million for entitlements
and is projected to spend approximately $29 million through project approvals.”® The Port
retained JHS, CPAs, an accounting firm, in 2017 to review the Mission Rock Project’s preliminary
Entitlement Cost Statement. According to the Port, the firm has conducted much of the work
required to analyze and validate the entitlement costs and, thus far, has not identified
significant issues with the preliminary Entitlement Cost Statement. The firm will present its final
conclusions in February or March 2018.%°

Sources of Funds for Horizontal Infrastructure

Project costs will be funded by developer capital, bond proceeds, development rights
payments, annual special taxes and tax increment, and Port capital (funds the Port Commission
elects, in its sole discretion to invest in the Project). According to the Port, while all of these
sources may be deployed to directly fund project costs under the deal structure, developer
capital is projected to be relied upon as the primary early source of project funding because
development rights payments, bond proceeds, and annual special taxes and tax increment
revenues are anticipated to be available at project outset in relatively limited quantities and to
grow over project buildout (i.e. these sources will repay developer capital contribution).

The DDA’s Financing Plan provides for the following sources of funds to péy for horizontal
infrastructure costs and repay the developer’s capital contribution, beginning in 2019:

* Four Port land parcels (Parcels A, B, F, and K) will be conveyed in 75-year ground leases
to developers (see Exhibit 6 below) and the ground lease payments will be prepaid in
2019 and 2020. The Port will advance proceeds of the prepaid ground leases beginning
in 2019 as a source of funds to pay horizontal infrastructure costs and to begin
repaying the developer capital contribution (developer equity) and return on
investment discussed further below. The DDA Financing Plan provides for repayment of
the Port’s advance of prepaid ground lease proceeds from project revenues, beginning
in 2024 and extending through 2057.

@ According to the Port, the Port and Seawall Lot 337 Associates completed modeling for project approvals in late
2017, with a project schedule that anticipated City hearings in 2017 and State Lands hearings in early 2018. The
estimated entitlement costs were $25 million at that time and are thus listed as such in the Infrastructure
Financing Plan. In part because of the longer time period in preparing for and getting to approvals, entitlement
expenditures are currently estimated to be $29 million. While this is a roughly 16 percent increase for entitlement
costs, the overall difference in the context of the full set of Project Uses (summing to $697 million) is less than 1
percent.

2 Within 90 days following Project Approval, the developer will provide a supplemental Entitlement Cost
Statement that includes expenses and accrued developer return through the date of Project Approval. The Port is
obligated to pay the amount of the Entitlement Sum reflected in the final, reviewed, and approved Entitlement
Cost Statement.
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= Proceeds from CFD bonds, secured by special taxes on properties in the CFD, beginning
in 2020.*

= Property tax increment generated by new development in Mission Rock, beginning in
2019, with bonds secured by property tax increment to be issued in 2024.%% %

Prepaid Ground Leases

The Financing Plan timeline assumes that project revenues will become available in 2019, or
approximately one year from the time of project approvals. While under the DDA the developer
will contribute capital to fund entitlement and initial horizontal infrastructure costs, the project
will owe the developer a return on the capital contribution (or return on investment, discussed
below), calculated as a percentage of the unreimbursed capital contribution balance. Delay in
the conveyance of the pre-paid ground leases, establishment of the CFD, or generation of
property tax increment will delay repayment of the developer’s capital contribution. As a result,
the developer’s return on investment would continue to accrue on the unreimbursed capital
contribution balance, increasing payments to the developer from project revenues and
decreasing the availability of these revenues for direct project costs. The Port plans to advance
proceeds from prepaid ground leases to the horizontal infrastructure to expedite the pay down
of the developer’s capital and return on investment, particularly in Phase 1.

The developer has the option to enter into ground leases for the parcels at fair market value
established by appraisal, as discussed below.?* According to the Ms. Rebecca Benassini, Port
Assistant Deputy Director for Waterfront Development Projects, the developer is obligated to
exercise its options to enter into ground leases the first two parcels at the appraised fair market
value for which the ground lease revenues will be a source of funds to pay down the
developer’s capital contribution toward project entitlement costs and the associated return on
the capital contribution (or “return on investment”).

IFD Property Tax Increment, CFD Special Taxes, and Bonds

According to the Port, the first CFD bond is projected to be sold in 2019 concurrent with Phase
1 infrastructure approvals. It will be secured by the entitled land value of the site and the
planned Phase 1 value of the infrastructure (a “land secured CFD bond”). The debt service will
be paid by the horizontal developer until leases are transferred and vertical builders are in
place to support the tax payments. According to the Port, the first vertical buildings are
expected to be completed in 2021. This is a projection based upon the expected time required
to complete approvals, mapping, and the City’s infrastructure review and approvals. According

z According to the Port, the CFD will be formed in 2018 and will include all of the parcels at Mission Rock and Pier
438, specifically, parcels A, B, C, D1, D2, E, F, G, H, |, J,K, and Pier 48.

2 According to the Port, the leases for parcels A, B, G, and K are anticipated to transact in 2019 and will start
generating relatively small amounts of tax increment based on construction value. A year after building completion
in 2021 and 2022, it is assumed that the parcels will be reassessed based on the value of the improvements.

# As noted below, State law limits the use of IFD property tax increment to pay the developer’s return on
investment. Therefore, the Port plans to use [and sale proceeds and CFD special tax proceeds, when available, to
pay the developer’s return on investment.

% |f the developer declines to exercise its option for a parcel, the Port will publicly offer the parcel to select a
vertical developer, as discussed below.
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to the Port, the Port and Seawall Lot 337 Associates are prepared to implement this schedule.
Except for soil compaction to prepare the site for development, the developer must obtain Port
approval of Phase 1 before spending capital on hard costs. This restriction on spending limits
the Port’s exposure to outstanding developer capital earning a return without revenue sources
to pay the acc_ount.25 The Port expects to issue CFD bonds before the properties are completed
and have been working closely with a public financing team (Office of Public Finance, Port
Finance and economic consultants) that has determined the viability of the land-secured CFD to
be positive.

The IFD tax increment assumes properties will be completed and generating property taxes in
2019-2020. According to the Port, the first vertical buildings — Parcels A, B, G, and K — are
expected to be completed in 2021 and 2022. According to Port staff, the Port is aware that the
time to get onto the tax rolls may delay the availability of tax increment. During the period
while the Office of the Assessor-Recorder is working to bring properties onto the tax rolls, the
CFD Special Tax intended to approximate the tax increment can be assessed, making that tax
revenue available to service CFD debt. Additionally, all parcels are assumed to be generating tax
increment during construction.

Developer Equity and Return on Investment

As noted above, the developer has financed the costs of entitlements of approximately $27.4
million since 2010 for a total of approximately $29 million through the project approvals
process and will finance the costs of horizontal infrastructure, for total estimated developer
contribution of $193.3 million in 2017 dollars ($217.6 million in nominal dollars) shown in
Exhibit 4 above.

To date, Seawall Lot 337 Associates has accrued approximately $15.5 million in return on
investment. The Port estimates that the developer’s return on investment will be
approximately $111.4 million over the life of the project.

Under the Term Sheet approved in May 2013 (File 13-0286), Seawall Lot 337 Associates would
receive a return on equity for horizontal development equal to the greater of (1) 20 percent of
their unreimbursed equity investment, or (2) 1.5 times the highest balance of their
unreimbursed equity investment. Under the May 2013 Term Sheet, Seawall Lot 337 Associates
would also receive 20 percent of rent exceeding $4.5 million per year for 45 years, beginning in
the year in which total rent first exceeds $4.5 million®. Under the proposed DDA, the Port and
Seawall Lot 337 Associates have agreed to a lower developer return of 18 percent” on
outstanding capital in exchange for a greater share of annual rent. In exchange for the lower

 The Port’s consultant, Economic & Planning Systems, has tested several “timing” sensitivities related to delays
and has found that delays in beginning a phase may result in a minor reduction in land value and associated
ground rent to the Port, because the spending during the delay is limited.

%® The $4.5 million threshold does not increase during the 45-year term.

%’ The 18 percent return applies to both entitlement (until the entitlement is completed) and infrastructure costs
over four phases of buildout. Dollars invested early in the project, e.g., Entitlement Costs from 2010 through 2017
are exposed to a greater risk of loss (and thus, require a higher return) than dollars invested in, for example, Phase
3, after much of the infrastructure and vertical buildings have been built. Investors will require higher returns on
spending to achieve entitlements and lower returns towards the end of the Project.
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developer return of 18 percent, Seawall Lot 337 Associates will receive a share of ground rent
revenue above $2.5 million as follows:

e 45 percent for years 1 to 25;
e 35 percent for years 26-50; and
s 25 percent for years 51 to 75.

According to the Port, Seawall Lot 337 Associates and the Port agreed to reduce Seawall Lot
337 Associates’ upfront return in exchange for more backend sharing and a cost containment
mechanism for Phase 1%. The Port states that this trade improves several aspects of project
performance including: (1) better aligning the parties’ interests in preserving annual revenue
from the site, by reducing costs and advancing public financing of infrastructure costs and (2)
providing for a much lower return on Phase 1 developer equity, if Phase 1 costs exceed the
Phase 1 approved budget.

The Port estimates that the developer’s return on investment on horizontal equity will be an 18
percent annual return, with quarterly compounding, for each project area, prior to considering
backend participation. As noted above, in order to limit costs to the project for the developer’s
return on investment, the Port plans to advance proceeds from land sales to the horizontal
infrastructure to expedite the pay down of the developer’s equity and return on investment.
Port IFD subproject area property tax increment and bond proceeds, when available after
servicing debt, and reimbursing developer funded horizontal costs, will be used to reimburse
the Port for the advance of land sale proceeds. State law limits the use of IFD property tax
increment to pay the developer’s return on investment. Therefore, the Port plans to use land
sale proceeds and CFD special tax proceeds, when available, to pay the developer’s return on
investment.

Under the proposed DDA, developer capital for the project will be repaid with a return equal to

" the greater of: (1) 1.5 times the highest unreimbursed equity in a given phase (“peak equity” by
phase) and (2) an interest rate of 18 percent per year, compounded quarterly, and must sum to
at least $40.5 million over the course of the four Project phases. The only exception to this is
return on developer capital on entitlement spending, which accrues interest until entitlements
are achieved and then interest and return are frozen.

Pre-Paid Ground Leases and Development Rights Payments

Under the proposed DDA, proceeds from the Port's conveyance of the two Lead Parcels will be
the primary source to pay the developer’s entitlement expenditure and return. Lead Parcels will

%8 phase 1 Cost Containment (Section 2.6 of the Financing Plan) states the following: If the Parties are unable to
identify measures to eliminate the Phase 1 Overage or to agree on measures that could be taken, the Port, in its
approval of a revision to the Phase Budget to provide for payment of the Phase 1 Overage, may, in its sole
discretion, elect one of the following approaches to fund the Phase 1 Overage: (i) The Port may elect to fund the
Phase 1 Overage by a Port Capital Advance, which will bear Alternative Return. (ii) The Port may elect to require
that the developer fund the Phase 1 Overage with Developer Capital. Up to $10 million of Developer Capital used
for the Phase 1 Overage will bear Alternative Return. Developer Capital above $10 million used to pay the Phase 1
Overage will bear developer return. (i) The Port may elect to fund part of the Phase 1 Overage and require
developer to fund the balance, subject to the limitations of clause (ii) of this Subsection.

SAN FRANCISCO BOARD OF SUPERVISORS ‘ BUDGET AND LEGISLATIVE ANALYST
19

3396



GOVERNMENT AUDIT AND OVERSIGHT COMMITTEE MEETING ' FEBRUARY 7, 2018

be conveyed as fully prepaid 75-year leases. Exhibit 6 below notes the fully prepaid ground
leases and development rights payments (meaning, partially prepaid ground leases) anticipated
by parcel. Phase 1 parcels include A, B, G, and K. Two of these parcels will be designated as Lead
Parcels through the Phase 1 approval process and used to repay the entitlement costs and
return. :

Exhibit 6 below shows the estimated upfront payments expected when the Port signs leases on
the below parcels. SO for a parcel means that no upfront payment is expected, rather, the

parcel will pay rent annually.

Exhibit 6: Estimated Upfront Payments for Parcel Leases

Project Sources (Nominal Dollars)
Parcel | Pre-Paid Ground Lease | Development Rights Payments
A $13,000,000 SO
B $25,125,000 $0
C $0 $9,500,000
D S0 SO
D1 $0 $0
D2 SO $750,000
E $0 $0
F $26,750,000 SO
G | S0 S0
H $0 $5,100,000
I S0 S0
J S0 $0
K $8,100,000 SO
Total $72,975,000 $15,350,000

Proceeds from the Port's conveyance of the Lead Parcels will be the primary source to pay the
entitlement sum (the developer's entitlement costs and the developer’s return on investment
accrued through the effective date of the DDA). The entitlement sum does not accrue the
developer’s return on investment following the effective date. According to the Port, Lead
Parcels will be conveyed as fully prepaid 75-year leases, against which the developer will be
entitled to credit bid the lease value.

Master Lease Between the Port and Seawall Lot 337 Associates

Under the proposed DDA, the entitlement sum will stop accruing a return after project
approvals are achieved. In exchange for the “freezing” of the return on entitlement costs, the
Port has agreed to discounted Base Rent and discounted Percentage Rent on the Master Lease.
Specifically, Base Rent and Percentage Rent will be $2.04 million and 56 percent prior to Lead
Parcels’ conveyance to the developer, then will increase to $2.4 million (reduced on a pro rata
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share relative to how much land remains in the Lease and increased by 3 percent per year from
lease execution) and 66 percent after conveyance of the Lease Parcels.

Parcel Leases Between the Port and Seawall Lot 337 Associates or Seawall Lot 337 Associates’
Affiliates

Reserve and Base Rent

Under the Term Sheet approved in May 2013 (File 13-0286), the reserve rent®® was set at $3.5
million. Under the proposed DDA, the Port has reduced the reserve rent from $3.5 million to
$3.25 million*®. According to the Port, this reduction would make it more difficult for the
developer to delay the Schedule of Performance due to poor market conditions. It also requires
the Port to enter parcel leases at potentially lower rents. However, the Port states that parcel
rents will be set by appraisal or third-party bid, thus the parcel disposition process assures that
the Port will receive fair market rent, regardless of the reserve rent threshold.

Under the proposed DDA, monthly base rent for hybrid leases will be determined by converting
fair market fee value to an annual rent according to a formula applied by the appraiser engaged
through the DDA conveyance procedures or through the public offering process. Some Parcel
Leases will be prepaid in full. Where rent is not fully pre-paid, monthly base rent amount will be
fixed in the Parcel Lease and adjusted every 10th year based on 85 percent of the average of
the previous 3 years of rent. '

Parking Garage Financing Update

Under the Term Sheet approved in May 2013 (File 13-0286), SFMTA considered developing the
major parking garage on Parcel D2 of the Project Site. SFMTA ultimately chose not to do so.
Under the proposed DDA, the parking garage would be privately financed and developed by a
vertical developer affiliated with the developer. The developer has analyzed the feasibility of
the parking garage and has concluded that the private financing and development of the garage
is feasible as part of the overall Mission Rock Project.

The parking garage is proposed to be developed in Phase 2. If the other vertical development
in Phase 2 is proceeding, the Port has the right to require the developer to cause its affiliate to
enter into a VDDA for the lease and development of the parking garage, and the failure to do so
would be a material breach of the DDA.*

% The reserve rent serves two purposes: (1) it defines the parcel ground rent below which the Port may decline to
enter a lease and (2) it also defines the rent below which the developer may delay its Schedule of Performance on
the Project, due to poor market conditions.

% Reserve Rent will be set Site-wide (excluding Lead Parcels, parking structure Parcel D, and Pier 48) to be $3.25
million, which will be allocated proportionally to parcels at the time of the first Phase Submittal.

* The parking structure parcel will be conveyed under a parcel lease. The lease provisions provide no public
subsidy or public financing mechanism; the garage will be privately financed. The rent for the parcel will begin
upon lease execution and is equal to the Office Special Tax rate in effect at the time of lease execution multiplied
by the number of square feet of the garage. The Port will also share in 50 percent of the revenue stream, once the
annual net revenues from the garage exceed 8.5 percent of the total construction costs.
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Transportation Improvements

The Mission Rock Transportation Plan requires vertical developers to pay Transportation Fees®
that SFMTA will use and allocate for transportation improvements to transit, bicycle, and
pedestrian improvements, including improvements in the vicinity of the Project Site. According
to SFMTA, unlike the standard practice of withholding transportation fees for citywide
purposes, SFMTA agreed to apply the fees, or the equivalent level of funding (equal to the
Transportation Sustainability Fee (TSF) as provided in the DDA Exhibit B7) toward a
representative list of transit, bicycle, and pedestrian improvements in the neighborhoods
surrounding the Project Site. Per the entitlements for Mission Rock and Pier 70, the SFMTA will
combine the estimated $43 million in Transportation Fees paid by the project at full buildout
with the estimated $45 million in total Transportation Fees paid by the Pier 70 project to fund
projects such as increased capacity and reliability on the T-Third line, closure of gaps in the
bicycle and pedestrian networks and complete additional improvements to bus service and/or
water transit. Transportation Fees are paid at the time of building permits, and therefore will
be generated over the 10 years of the projects’ phases. According to SFMTA, the agency is
committed to seeking other funds to advance the neighborhood investments, and then get
repaid with the Transportation Fees as they come in.

Affordable Housing

The Affordable Housing Plan provides for 40 percent of all residential units on the Mission Rock
Project Site to be inclusionary units and developed at the following affordability levels shown in
Exhibit 7 below.

Exhibit 7: Levels of Affordability for Mission Rock Project

Percent of Total Affordable Housing Units | Area Median Income (AMI) Levels
2% 45%
10% _ ' 55%
4% ' 90%
17% 120%
7% 150%
Total: 40% AMI Range: 45% to 150%

*2 The Transportation Fee will be equal to the Transportation Sustainability Fee listed on the current San Francisco
Citywide Development Impact Fee Register for the same land use category with annual escalation in accordance
with the methodology currently provided in Section 409 to the date that the Port issues the first construction
permit for each Vertical Improvement. For example, the Transportation Sustainability Fee in 2017 for residential
buildings with up to 99 units is $8.13/gsf, and $9.18/gsf of residential use in all dwelling units at and above the
100th unit in the building. '
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The Mission Rock Project’s Housing Plan includes 24 inclusionary units that will be set aside to
house persons transitioning out of public systems, such as the foster system, or homelessness
(TAY units). It is anticipated that the vertical developer developing the TAY units will partner
with a qualified non-profit services provider and, in consultation with such provider and the
Port and other city agencies, will establish requirements to govern TAY units and any associated
service space.

Residential inclusionary units at Mission Rock will be delivered over four phases. Each phase
will contain private market-rate residential developments. Within each market-rate residential
development, a portion of the residential units will be dedicated as below market rate units
affordable to low and moderate income households. As such, the affordable units will be
delivered concurrently with market-rate residential units. The affordable units will make up no
less than 40 percent of the overall number of residential units within the Project Site.

As noted above, vertical developers of commercial and retail space will pay a Mission Rock
Inclusionary Housing Fee, similar to the City's jobs/housing linkage program®, to support the
development of the affordable inclusionary units at the Project Site. Revenues collected from
the Inclusionary Housing Fees are estimated to be approximately $39.3 million over the course
of the project.

Pier 48

According to the Port, parking and rental revenue for Pier 48 have not been specifically
projected because the lease structure envisions the Port and the tenant investing in capital
repairs for the facility over time to continue the parking and special events uses. The repairs
have not yet been identified. The Port received approximately $850,000 from the current Pier
48 license in calendar year 2017.

Revenue to the Port

The Port received $4.3 million in rental revenues under the five existing leases at Seawall Lot
337 and Pier 48 in calendar year 2017. Under the DDA, the Port will receive base rent and
percentage rent from ground leases for the eleven land parcels and one parking facility in
Seawall Lot 337 and Pier 48. According to the Port, the project Proforma estimates that the Port
would receive $642 million in rent over the 75-year-terms of the new ground leases and $1.8
billion in revenue from all Project based sources (including tax increment and special taxes
which can be used on eligible capital projects).

Port’s Participation in Capital Events

Under the parcel leases between the Port and Seawall Lot 337 Associates or Seawall Lot 337
Associates’ Affiliates, the Port would participate in revenue from the transfer of leases as
follows:

e If Seawall Lot 337 Associates’ affiliates transfer any of the eleven (A, B, C, D1, E, F, G, H,
1, J, K} parcels to a new leaseholder, the Port would receive all net lease transfer

i Jobs/Housing Equivalency Impact Fees
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proceeds to be used exclusively for the costs of horizontal infrastructure development if

the building permits have not yet been issued, and 1.5 percent of net proceeds which is

exclusively a benefit to the Port, if building permits have been issued (except for the two

lead parcels which are not subject to the 1.5 percent participation). The Port would also
receive 1.5 percent of net proceeds from refinancing of the lease. If a parcel lease is

executed through a public bid, the Port would receive 1.5 percent of net proceeds.

Timing of Sources and Uses

The developer, Seawall Lot 337 Associates, will contribute capital to pay for project costs, prior
to property tax increment and other project funds becoming available. The proposed
Infrastructure Financing Plan assumes that the developer will contribute $193.3 million (in 2017
~ dollar equity) or $217.6 million (in nominal dollar equity) through 2029.

According to Ms. Benassini, proceeds from the sale of land or prepayment of ground leases are
assumed one month prior to construction of each parcel and are available to pay for project
costs immediately.

As noted above, the Port also anticipates issuing the first bond in 2019 and subsequent bonds
‘as vertical [eases are signed and construction begins on buildings. Because the IFD Project Area
| will not generate property tax increment in 2019, the bonds will be secured by CFD special tax
assessments, subject to future Board of Supervisors approval of the CFD. The Port anticipates
introducing legislation to approve formation of the CFD atop the 13 subproject areas after the
developer has obtained approval of the tentative subdivision map for Seawall Lot 337, which is
anticipated to occur in mid-2018. The Port anticipates moving forward with the CFD formation
shortly thereafter, by the end of FY 2018-19.

Estimates of Annual Property Tax Increment Generated by Subproject Area I-1 through
Subproject Area 1-13

Incremental property taxes generated by development of Subproject Area I-1 through
Subproject Area I-13 depend on the assessed value of this development.

According to the Infrastructure Financing Plan, property tax increment above $100,000 is
forecasted to begin in FY 2020-21.

The project’s assessed value has been estimated based on the anticipated value of the
leasehold interest as parcels with horizontal improvements are transferred to vertical builders
and the estimated cost of vertical improvements. According to Ms. Benassini, a report prepared
by Keyser Marston Associates, Inc. estimates that the development of the Mission Rock Project
will have an overall value of approximately $500 (in 2017 dollar equity) per gross square foot of
building and parking area. The projection assumes that construction costs increase at 3 percent
per year and that the value of built-out parcels increase at 2 percent per year. Based on these
assumptions, the report estimates that the Project’s assessed value will stabilize in FY 2028-29
at which time its value will approximate $2.6 billion, and it will generate approximately $25.7
million of annual property tax/possessory tax increment. Allocating the City’s share of property
tax (64.59 percent of annual property tax increment), results in an estimated allocation of $16.6
million property tax increment to the IFD. The proposed Infrastructure Financing Plan for
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Project Area I's subproject areas estimates that approximately $1.09 billion of cumulative tax
increment will be allocated to the IFD over the life of the IFD.

The estimated cumulative®® and maximum tax increment allocation amounts from each
subproject area are shown in Exhibit 8 below.

Exhibit 8. Estimated Cumulative and Maximum Tax Increment Allocation by Subproject Area

Estimate of Projected Cumulative Maximum Limit on Cumulative Tax
Sub- Project Area Tax Increment Allocated over 45- Increment Allocated over 45-year Term

year Term (Nominal) (Nominal)
-1 $125 million $370 million
[-2 S80 million $236 million
I-3 $110 million $384 million
-4 $253 million $829 million
[-5 $47 million $170 million
I-6 $108 million $411 million
-7 $89 million. $266 million
1-8 $51 million $182 million
-9 $72 million $280 million
1-10 $53 million $204 million
-11 $42 million $130 million
1-12 $57 million $240 million
-13 S0 million $143 million

Project Area | Total $1.09 billion (nominal); $3.85 billion (nominal);

$446,000 (2017 dollars) $1.40 billion (2017 dollars)

According to the Infrastructure Financing Plan, the total limit on the property tax increment
that can be allocated to the IFD from the Sub-Project Areas over their 45-year terms is $3.85
billion. These limits reflect projected total property tax increment plus a contingency factor of
approximately 200 percent to account for variables such as higher assessed values of taxable
property, more frequent reassessments due to resales, and the time it takes to buildout the
project. According to Ms. Benassini, the property tax increment cap does not determine the
actual amount of property tax increment allocated to the project through pay-as-you-go or
issuance of bonds secured by the property tax increment, which is subject to Board of
Supervisors approval.

3 According to Ms. Benassini, pursuant to the IFD Law, the cumulative amount of tax increment to be allocated to
each subproject area is subject to a maximum ¢ap. An estimate of the cap has been established based on the
assumption that assessed values increase at an average annual rate of 5 percent per year and that construction
costs increase at 12 percent per year. For context, the citywide assessment roll has increased at an average annual
rate of 6 percent since FY 2004-05.
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Waterfront Set-Aside Regquirement

According to the Infrastructure Financing Plan, 20 percent of the property tax increment
generated in the subproject areas must be set-aside for shoreline restoration, removal of bay
fill, public access to the waterfront, and/or environmental remediation of the waterfront in
accordance with the requirements for “waterfront districts” as stipulated in California
Government Code Section 53395.8(g)(3}(C)(ii). The 20 percent allocation requirement applies to
IFD Project Area | as a whole.

Bond Issuance (File 17-1315)

The proposed resolution (File 17-1315) provides for the approval of the issuance of bonds,
secured by property tax increment. The bond authorization would be for up to $1.378 billion®
for the project.

The Port anticipates issuing a combination of (1) CFD bonds backed by special taxes and IFD tax
increment; (2} CFD bonds backed only by special taxes; and (3) IFD bonds backed by tax
increment.

The proposed Infrastructure Financing Plan’s assumptions for the bond authorization include an
interest rate of 6 percent, a term of 30 years, issuance cost of 4 percent, reserves of 8 percent,
and an annual debt service coverage ratio of 1.1. The Port anticipates issuing a CFD bond in FY
2018-19.

POLICY CONSIDERATIONS

Project Risks to the City

The proposed DDA between Seawall Lot 337 Associates and the Port provides a complex
financing scheme to develop public projects. Revenues generated by the Mission Rock Project
are intended to cover most public project costs. Seawall Lot 337 Associates invested its own
equity for entitlements and will invest its own equity for horizontal infrastructure development,
which will be reimbursed from available project-generated taxes. The DDA states that the
developer cannot compel the City to use General Fund or Harbor Fund monies (except for lease
revenues generated in the project site and Port capital committed to the Project in a Port
Commission approval of a Phase Budget):"6 to reimburse the developer for its costs to develop
the horizontal infrastructure or other developer obligations under the DDA.

Changes to the project’s financing assumptions, especially in Phase 1, could delay completion of
the project and potentially reduce the amount of public funding for the horizontal
infrastructure and future projects. For example, the DDA Financing Plan includes an initial
project Proforma, which contains key revenue and expenditure assumptions for the Mission
Rock project site. The Proforma incorporates certain assumptions that informed the drafting of

35According to the Port, the maximum bond authorization is estimated by discounting the maximum projected tax
increment by 3 percent to simulate a favorable bond environment.

*® No City General Funds or Port Harbor Funds are pledged for the Project, other than lease revenues from the site
(in certain circumstances). The Port Commission will have the option in its sole discretion to invest Port Capital in
the Project and to earn a 10 percent cumulative annual return, compounded quarterly, on this investment.
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the Financing Plan, including that the developer’s entitlement costs would be reimbursed by
prepaid lease revenues from two “Lead Parcels” in Phase 1. A significant decrease in the value
of those two Lead Parcels would potentially impede the developer’s and the Port’s ability to
move forward with Phase 1, as it is currently envisioned.

According to the Port, the only way to issue debt based on CFD revenues early in the Project
will be to form a CFD over the Mission Rock project site and seek Board of Supervisors
authorization to sell a CFD bond repaid by a special tax levy on undeveloped property at the site
for which the entitled land serves as collateral.

To begin a phase, the developer must submit a phase application and a phase budget. The
developer has the option to enter into ground leases for the parcels at fair market value
established by appraisal. If the developer declines to exercise its option for a parcel, the Port
will publicly offer the parcel to select a vertical developer. According to the Port, Proforma
modeling indicates that the first three to four leases will need to be fully prepaid fair market
rent at the close of escrow to finance Phase horizontal costs while nearly all of the remaining
leases are anticipated to have annualized lease structures, meaning the fair market rent will be
paid each year, with no upfront payment due at closing.

Rent on all ground leases must meet two financial tests for the Port to be required to enter into
a lease: (1) the sum of prepaid rent from all parcels within a phase must be sufficient, when
combined with existing and projected public financing sources, to repay all horizontal
development costs for the phase (including accrued interest) and (2) the annual ongoing
ground rent from the parcel must meet the reserve rent, which is the site wide minimum
annual guaranteed rent from the Project. '

Because the developer’s return on inivestment continues to accrue, delays in funding to
reimburse Seawall Lot 337 Associates for its equity investment and return on investment will
increase the developer return on project equity, potentially reducing funding for other uses.

Risks of Insufficient CFD and IFD Revenues

The Port estimates that the CFD Special Taxes and CFD Maintenance Taxes are likely to total
about $3.50 per gross office square foot per year and about $2.12 per net residential square
foot per year (proportionally less for Below Market Rate square footage). IFD tax increment will
depend on the assessed value of properties on the tax roll, which could be lower than projected
if (1) fewer square feet than assumed are developed, and/or (2) property values are lower than
assumed due to market conditions when certificates of occupancy are issued.

Potential Changing Market for Financial Investors for IFD and CFD Bonds

While the investment market for CFD bonds is established, IFD bonds are a new debt
instrument. The extent to which investors will be interested in purchasing these bonds is not
known, although the IFD bonds, which are secured by property tax increment, are similar to
bonds issued by former redevelopment agencies, which were an established market. The
proposed Infrastructure Financing Plan’s assumptions for CFD bonds include an interest rate of
6 percent, a term of 30 years, issuance cost of 4 percent, reserves of 8 percent, and an annual
debt service coverage ratio of 1.1. The proposed Infrastructure Financing Plan does not include

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
27

3404



j
N N

GOVERNMENT AUDIT AND OVERSIGHT COMMITTEE MEETING . FEBRUARY 7, 2018

assumptions for IFD bonds since the Port has not modeled IFD bonds yet. IFD bond sales may
occur when developed properties are added to the tax roll, which could take until 2027 or
2028.

Summary

The Mission Rock Project is a complex project, subject to financing risks, as noted above, and
other development risks. The Project plan under the proposed DDA generally conforms to the
2013 Term Sheet endorsed by the Board of Supervisors and the conditions set by Proposition D.
For the Mission Rock Project to be implemented, the Board of Supervisors needs to authorize
pending legislation, outlined in Exhibit 3 above, as well as future legislation for the approval of
the formation of the CFD atop the 13 subproject areas. Because this legislation has not yet been
considered by the Board of Supervisors, approval of the proposed resolution is a policy matter
for the Board of Supervisors.

RECOMMENDATIONS

1. Amend the proposed resolution (File 18-0092) to request the Port Executive Director to
report to the Board of Supervisors annually in May of each year on the status of the
project and project financing.

2. Approval of the proposed resolution, as amended, is a policy matter for the Board of
Supervisors. :
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DISPOSITION AND DEVELOPMENT AGREEMENT
Mission Rock Project

This DISPOSITION AND DEVELOPMENT AGREEMENT (this “DDA”) between
the CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation and charter city
(the “City”), acting by and through the SAN FRANCISCO PORT COMMISSION (the “Port”
or the “Port Commission™), and SEAWALL LOT 337 ASSOCIATES, LLC, a Delaware
limited liability company (“Developer™), is dated for reference purposes only as of the date
specified on the title page (the “Reference Date”) Developer and the Port are each a “Party” to
this DDA.

Initially capitalized and other terms are defined in the Appendix or other Transaction
Documents as specified in the Appendix, which contains standard provisions, definitions, and
rules of interpretation applicable to all Transaction Documents.

RECITALS

A. The Port owns about 72 miles of tidelands and submerged lands along San
Francisco Bay. This DDA specifies the Port’s terms for Developer’s master development of the
Project Site. The legal description and site plan for the Project Site are contained in
DDA Exhibit A1 and DDA Exhibit A2.

B. The seawall lots are tidelands that were filled and cut off from the waterfront by
the construction of the great seawall in the late 19" and early 20" centuries, and by the
construction of the Embarcadero roadway which lies, in part, over a portion of the great seawall.
Seawall Lot 337, the largest of the designated seawall lots, is located just south of China Basin
and for years has been used as a surface parking lot.

C. Through legislation known as SB 815, the California Legislature has found that
the revitalization of Seawall Lot 337 is of particular importance to the State of California. Under
SB 815, the Port is authorized to ground lease portions of the Project Site to permit development
of improvements that may be used for nontrust uses to enable higher economic development and
revenues. Some of the revenues from these leases will be advanced to pay for early
infrastructure costs of the Project, with remaining infrastructure costs paid with Project-
generated special taxes and property taxes. The Port will use nontrust lease revenues, as well as
repayment of lease revenues advanced for infrastructure costs, to preserve its historic resources
and for other public trust consistent uses permitted under SB 815.

D. Following a public solicitation process to implement goals and objectives
developed through a multi-year community process, the Port Commission awarded Developer
the opportunity to negotiate exclusively for the lease, construction, and operation of the Project
Site in 2010. Negotiations resulted in a Term Sheet that the Port Commission and the Board of
Supervisors endorsed in 2013.

E. Mission Rock will be a new mixed-use neighborhood created on a site now used
principally to provide parking for the Ballpark. The Project will complement and link Mission
Bay to the urban fabric of the City. At build-out, the Project would include approximately
3,600,000 gsf of above-grade development and create approxunately 8 acres of new and
expanded parks and shoreline access.

F. Seawall Lot 337 will be developed in Phases consisting of one to four
Development Parcels each. Eleven of the parcels will provide a mix of commercial/office, retail,
and market rate and affordable residential uses, with the precise combination of uses determined
by market demands as the Project progresses. One or two Garages will serve the development
and other nearby uses, including games and other events at the Ballpark. Most new buildings
will have ground floor retail or neighborhood-serving uses.
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G. Pier 48 is part of the Project that the Port will convey under a separately
negotiated ground lease with its own development schedule. The Port and Developer will work
cooperatively to identify a development plan and tenant at Pier 48 that will include a mix of uses
to meet public trust requirements, including continued maritime operations on Pier 48°s south
apron and public access. Developer will enter into an interim lease of Pier 48 for parking and
event use in the form of DDA Exhibit B11.

H. On November 3, 2015, San Francisco voters approved the Mission Rock
Affordable Housing, Parks, Jobs and Historic Preservation Initiative (Proposition D), which
authorized increased height limits on the Project Site, subject to environmental review, and
established a City policy to encourage development of the Project Site with the major features
listed below. Proposition D specifically provides that it is intended to encourage and implement
the lease and development of the Project Site as described in SB 815 to support the purposes of
the Burton Act, especially the preservation of historic piers and historic structures and
construction of waterfront plazas and open space.

L The Project is the culmination of many years of community-based planning and
coordination with Other Regulatory Agencies. Project features and Associated Public Benefits
include those specified below.

1. The Project will create a vibrant mixed-use community, woven into the
fabric of the surrounding Mission Bay and South Beach neighborhoods, without
displacing any current residents or businesses. The Project will include between 1,000
and 1,950 housing units, nearly all of which are expected to be rental and 40% of which
will be affordable to low- and middle-income households.

2. The Project will create approximately 8 acres of major new and expanded
parks, pedestrian plazas and rehabilitated public piers and wharves, and will also provide
a dynamic range of space for shops, restaurants, cafés, neighborhood-serving retail uses,
such as a grocery store, and community spaces, as well as commercial/office and light
industrial space.

3. The Project will implement a Sustainability Strategy that provides
leadership in long-term sustainability planning and design. Resilient design strategies
will be implemented to respond to climate change and resulting sea level rise.

4. The development of the under-utilized Project Site will generate
significant revenues to the City and its Port, estimated at more than $1 billion over the
life of Mission Rock, including increased rent payable to the Port of San Francisco,
increased property, parking and sales taxes, and Impact Fees.

5. Mission Rock will create an estimated 13,500 temporary construction jobs
and 11,000 permanent jobs on- and off-site. Planning, d651gn, and construction work for
Mission Rock will provide substantial contracting opportunities for local contractors and
professional service firms, as well as many businesses, employers, and organizations.

J. The Planning Commission reviewed and considered the proposed environmental
impact report for the Project, consisting of the draft environmental impact report and the
“Comments and Responses™ document on October 5, 2017. By Motion No. 20018, the Planning
Commission certified the completion of the Final EIR in compliance with CEQA based on its
findings that: (1) the contents of the report and the procedures through which the report were
prepared, publicized, and reviewed comply with CEQA law; (2) the proposed report reflects the
City’s independent judgment and analysis, is adequate, accurate, and objective; and (3) the
Comments and Responses document contains no significant revisions to the draft report. In
connection with Project Approvals, the Port Commission and the Board of Supervisors each
adopted CEQA Findings, including a Statement of Overriding Considerations, and the MMRP.
A complete list of Project Approvals is attached to the Development Agreement.

DDA-2
n:\port\as2017\0800041101218570.docx

3417



AGREEMENT

1. PROJECT OVERVIEW
1.1.  Purpose and Term.

(a) Purpose. This DDA governs the Parties’ respective rights and obligations
with respect to the portion of Project to be master developed, as described briefly in
Subsection 1.2(b) (Master Development) and incorporates all applicable requirements
and limitations under the Project Approvals and implementing documents attached as
DDA Exhibits.

() Term. _
(i) The DDA Term will begin on the Reference Date.

(ii)  Unless terminated under Article 11 (Material Breaches and
Termination), the DDA Term will end on the earlier of: (1) the date that is
30 years after the Reference Date, as extended by Excusable Delay for any reason
other than Down Market Delay; and (2) when the Port has issued the Final
Certificate of Occupancy for the Project and accepted the Final Audit.

@iii) Termination of this DDA will not affect any provisions of this
DDA, the Acquisition Agreement, the Financing Plan, or other Transaction
Documents that expressly survive termination.

(© Pier 48. The Port and Developer or an Affiliate of Developer will enter
into an interim lease for Pier 48 that will provide for terminable termination to allow for
the rehabilitation of Pier 48 in accordance with the Pier 48 Rehabilitation Plan under a
Pier 48 Development Lease.

1.2. Project Description. The Project consists of the horizontal and vertical
development of the Project Site and, when an Interested Pier 48 User is identified, potential
rehabilitation of Pier 48 in accordance with the Pier 48 Rehabilitation Plan, consistent with the
Waterfront Plan, the Land Use Plan, and the SUD. Key elements of the Project are summarized
in this Section.

(a) Project Site. The Project Site consists of Seawall Lot 337, a portion of
Terry A. Francois Boulevard, Pier 48, a portion of the wharf between Pier 48 and Pier 50,
China Basin Park, and certain other property, all as more specifically described in
DDA Exhibit Al and as depicted on DDA Exhibit A2. Seawall Lot 337 will be
subdivided into 12 Development Parcels identified as Parcels A through C, D1, D2, and
E through K.

.(b)  Master Development. Developer is responsible for master development of
the new Mission Rock neighborhood encompassing the Project Site as more specifically
set forth in this DDA. As soon as practicable after the Reference Date, the Port and
Developer will enter into the Master Lease for all of the Project Site except Pier 48.
Through Escrow, each Development Parcel that the Port conveys to a Vertical Developer
will be released from the Master Lease at the Close of Escrow for the pertinent Parcel
Lease, as more specifically set forth in the Master Lease. This DDA establishes the
Parties’ respective rights and obligations, including Project Requirements, that will apply
to horizontal development of Mission Rock and the process for conveyance of Parcel
Leases to Vertical Developers.

(©) Pier 48. As soon as practicable after the Reference Date, the Port will
enter into the Pier 48 Lease with Developer or its Affiliate.
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1.3. Mission Rock.

(a)  Horizontal Development. Developer has the right and obligation to
construct the Horizontal Improvements for the Project in coordination with vertical
development, subject to the terms and conditions in this DDA and all required Regulatory
Approvals.

(b)  Later Approvals. Section 14.4 (Regulatory Approvals) will apply to all
Later Approvals. In addition, the following will apply to the Parties’ efforts to reach the
Entitlement Date.

@) Developer has begun and will diligently pursue the process to
obtain a BCDC major permit and will cooperate with the Port’s efforts under
clause (ii) of this Subsection.

(ii)  The Port has begun and will diligently pursue the process to obtain
State Lands approvals required under Section 4.5 and Section 6(b) of B 815.

(©) Phasing. The Project is expected to be developed in four Phases, as shown
in the Phasing Plan attached as DDA Exhibit A4, which illustrates the expected size,
order, and duration of the Project’s Phases and the Parties’ best estimates of the
conditions that are forecast for the expected development period. Each Phase Area
includes Development Parcels and areas that will be developed as Public ROWs and
Public Spaces. Features of Phases are discussed in Article 2 (Project Phasing).
Procedures for Phase Approval and adjustments to Phases are addressed in Article 3
(Phase Approval). o

(d)  Horizontal Improvements.

() The Parties’ respective roles regarding Developer’s horizontal
development activities and applicable construction procedures and standards are
described in Article 12 (Improvement Plans), Article 13 (Construction
Generally), and Article 14 (Horizontal Development). Together, the Land Use
Plan and the Phasing Plan reflect the Parties’ current expectations regarding the
progression of the Project as a whole.

(ii)  The Schedule of Performance establishes Outside Dates by which
Developer is required to begin and complete key benchmarks for each Phase of
the Project, subject to extension for Excusable Delay under Article 4 (Excusable
Delay). Developer’s failure to meet its obligations by the Outside Dates may
result in a Material Breach for which the Port could exercise remedies up to
termination of this DDA under Article 11 (Material Breaches and Termination).

@iii)  Developer is obligated to construct new and upgraded Horizontal
Improvements for the Project Site under this DDA as described in the
Infrastructure Plan attached as DDA Exhibit B1. Master Utilities Plans and
approved Improvement Plans consistent with the approved Infrastructure Plan
will be subject to the approval of the responsible Acquiring Agencies as described
in the ICA. The Subdivision Code regulates the subdivision map process. The
Design Controls provide development controls and design guidelines for street
and sidewalk landscaping and furnishings, public parks, and other public access
areas in conformance with the SUD.

(iv)  The Interagency Cooperation Agreement attached as
DDA Exhibit A9 and the Subdivision Code establish procedures applicable to
Other City Agency review and approval of plans, specifications, Subdivision
Maps, and Improvement Plans for the Project. Certain Other City Agencies have
agreed to, and the Board of Supervisors has directed the Other City Agencies to

DDA-4
n:\port\as2017\0800041101218570.docx

3419



comply with, undertaking their review and approvéls according to procedures in
the ICA.

(e) Vertical Development.

(i) . The Port will convey Development Parcels to Vertical Developers
by Parcel Leases as described in Article 7 (Parcel Leases) in accordance with
procedures in the Vertical DDAs. Each Vertical Developer’s development rights
and obligations, which may include the obligation to complete Deferred
Infrastructure, will be specified in a Vertical DDA, and permitted uses will be
specified in a Parcel Lease. .

(i)  Vertical development will include a mix of office, retail,
restaurant, parking, and market rate and affordable residential uses conforming to
the Land Use Plan attached as DDA Exhibit A3. The SUD and the Waterfront
Plan regulate vertical development, and the Design Controls provide guiding
principles for the design of Vertical Improvements.

® Certain Other Construction Obligations. DDA Exhibits and other
‘Transaction Documents provide more detail about Project Requirements, including
Associated Public Benefits that will be provided through the Project, some of which are
listed below.

@) The Housing Plan attached as DDA Exhibit BS describes how -
each Vertical Developer of a Residential Project will be required to deliver
affordable housing though production of Inclusionary Units. The Housing Plan
also addresses how Jobs/Housing Equivalency Fees will be allocated to the
Project, acceptable marketing procedures for the Inclusionary Units, the
distribution of Inclusionary Units within Residential Projects and the Project Site,
and related matters.

(@ii) - . The Transportation Exhibit attached as DDA Exhibit B7 describes
~ certain transportation and transit-related improvements (some of which may be
public facilities) and initiatives to serve visitors to and residents and workers in
the neighborhood. Developer’s obligations include payment of the Transportation
Fee, a TDM Program, and an Event Management Plan.

(iii)  The Sustainability Strategy attached as DDA Exhibit B8 describes
sustainability goals for the Project, specifies certain measures that both Developer
and Vertical Developers will undertake to further the City’s environmental goals.
The attached Sustainability Checklist establishes persons responsible for
implementing required measures.

(iv) The MMRP attached as DDA Exhibit AS describes all the
measures required to mitigate environmental impacts of the Project and identifies
a responsible person for each measure. Developer is required to undertake all
Developer Mitigation Measures.

(v) DA §5.4(b)(iv) (Child Care) establishes a Child Care Equivalency
Fee that Vertical Developers of nonresidential uses will pay to the Port. These
fees will be used to assist one or more Vertical Developers or their tenants to
provide childcare facilities within the Project

(vi)  Developer may offer through a Phase Submittal, or the City may
request during a Phase Submittal review process, to include in one or more Phases
up to a Project-wide total of 15,000 gsf of space for community facilities under
DA § 5.4(b)(vii) (Community Facilities).
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(2 Financing Plan. The Financing Plan for the Project, attached as
DDA Exhibit C1, establishes the Parties’ agreement on capital sources for Horizontal
Development Costs, the use of Public Financing Sources, and the flow of all Project
Payment Sources to reimburse Developer and the Port for their capital investments in
Horizontal Development Costs with Developer Return and Port Return, respectively.

(h) Conveyances.

@) Under this DDA, Developer has an Option to ground lease each
Development Parcel. Development Parcels are divided into the following three
categories:

43 Option Parcels are Development Parcels that the Port will
convey for Fair Market Value as determined under Section 7.4 (Fair
Market Value).

(2)  Lead Parcels are a subset of Option Parcels. Lead Parcels
will be conveyed by Prepaid Leases in Phase 1. At least two Lead Parcels
in Phase 1 will be designated through the Phase 1 Phase Submittal
process.

(3) A Garage Parcel is a Development Parcel on which a
Vertical Developer Affiliate will build a Garage. The Garage Parcels are
Parcel D2 and, if Developer elects under Section 2.6 (Mission Rock
Square Garage) to create an air parcel below Mission Rock Square in
which to build the Mission Rock Square Garage, the Mission Rock Square
Garage Parcel.

(i)  The Port has granted Options to Developer under which it may
acquire leasehold interests in the Option Parcels at Fair Market Value. As _
described in Article 7 (Parcel Leases), after Developer exercises an Option, the
Port will be obligated to enter into a Vertical DDA with Developer or a Vertical
Developer Affiliate that will establish the conditions for the Port’s conveyance by

- a'Parcel Lease substantially in the form of DDA Exhibit D2.

(iii)  Under certain circumstances, as set forth in Article 7 (Parcel
Leases), the Port has a Put Option under which it can require Developer to
exercise its Option as to one or more Development Parcels in a Current Phase
within the Put Option Period.

(iv) -If Developer elects not to exercise its Option for any Development
Parcel subject to the Put Option, the Port has the right to undertake a Public
Offering of that Development Parcel as described in Article 7 (Parcel Leases).

@) Controlling L aws. Nothing in this DDA affects the Parties’ respective
obligations under this DDA to comply with the Regulatory Requirements and the
Development Agreement, as applicable to the Improvements required or permitted to be
made to the Project Site.

1.4.  Special Use District. The SUD and related zoning maps prescribe allowed uses
and certain development standards at the Project Site. Planning Code provisions covering
matters that are not addressed in the SUD will apply to the Project Site as modified by the
Development Agreement. Allowed land uses under the SUD are shown in DDA Exhibit AS.
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1.5. Land Use Table. The following table reflects the principal land uses for

Development Parcels under the Land Use Plan on the Reference Date.

[Parcel | ' Phase | Anticipated Principal Use on Reference Date
Parcel A 1 Residential
Parcel B 1 Commercial-Office
Parcel C 2 Commercial-Office
Parcel D1 2 Residential
Parcel D2 2 Garage
Parcel E -3 Commercial-Office
Parcel F 3 Residential
Parcel G 1 Commercial-Office
Parcel H 4 Residential or Commercial-Office
Parcel I 4 Residential or Commercial-Office
Parcel J 4 Residential or Commercial-Office
Parcel K 1 Residential
2. PROJECT PHASING

2.1. Schedule of Performance.

(a) Outside Dates. The Outside Dates for certain Project benchmarks are
specified in the Schedule of Performance attached as DDA Exhibit B2, subject to
extension as provided in Article 4 (Excusable Delay). Developer may request changes to
Outside Dates or other revisions to the Schedule of Performance, subject to the Port’s
approval under Section 3.7 (Changes to Phase) and Section 3.8 (Changes to Project).

For the Parties’ convenience, following a Transfer, the Port, Developer, and the
Transferee may agree to maintain.one or more separate schedules of performance related
to the Transferee’s obligations under this DDA for the remainder of the Project or for any
relevant Phase.

(b) Coordinated Horizontal and Vertical Construction. To the greatest extent
feasible, construction of Horizontal Improvements in each Phase will be coordinated with
construction of Vertical Improvements throughout the Project.

2.2. Development Process for Each Phase. The horizontal development process for

each Phase is outlined generally in this Section.

(a)  Phase Submittals. Developer will initiate each Phase by submitting the
applicable Phase Submittal to the Port under Article 3 (Phase Approval).

(b)  Subdivision Maps. Developer is responsible for subdividing the Project
Site (except Pier 48), but agrees not to submit any proposed Subdivision Map to Public
Works for review and approval under the Subdivision Code without the Port’s prior
review as landowner. The Port will advise Developer within 30 days after receiving each
proposed Subdivision Map of the Port’s determination of consistency with Project
Requirements. If the Port fails to do so, Developer will be entitled to claim
Administrative Delay.

(©) Site Preparation. The Project Site consists largely of uncompacted fill. As
a result, among other horizontal development activities to prepare the Project Site for
development activities, Site Preparation includes:

(i) deep dynamic compaction of the Project Site, which Developer
will perform in two phases; and
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(ii)  restoration of the area as necessary for the permitted uses under the
Master Lease.

(d)  Phase Improvements. Developer is required to obtain all necessary
Regulatory Approvals before beginning construction of Phase Improvements and an SOP
Compliance Determination after they are finally complete.

(e) Fair Market Value Determinations. Subject to Subsection 7.1(c) (Lead
Parcels), Developer may initiate the Fair Market Value determination process for any
Option Parcels in a Phase at any time after submitting its Phase Submittal.

® Parce] Leases. After the City approves the Final Map for the Phase Area,
and each Party has satisfied or waived the conditions to Close Escrow under the Vertical
DDA, the Port will Close Escrow on the Parcel Lease for each Development Parcel.
Each Vertical DDA will include:

(i) procedures for the Vertical Developer to obtain required
Regulatory Approvals for its Vertical Improvements and any Deferred
Infrastructure for which the Vertical Developer is responsible; and

(i)  the required schedule for the Vertical Developer to begin and
complete its Vertical Improvements.

2.3. Phase Areas.

(a) Phase Area Boundaries. The preliminary boundaries of the Phase Areas
are shown in the Phasing Plan. Developer may request changes to the boundaries of a
Phase Area, subject to:

@) the City’s approval of the revised Final Map for the Phase Area;

and

(ii)  the Port’s consent to the revised Final Map and approval under
Section 3.7 (Changes to Phase).

(b)  Parcel Boundaries. The preliminary boundaries of the Development
Parcels are shown in the Phasing Plan. A Vertical Developer may request changes to the
boundaries of a Development Parcel, subject to:

0] the City’s approval of the revised Final Map for the Development
Parcel; and .

(ii)  the Port’s consent to the revised Final Map and approval to the
extent required under the applicable Vertical DDA.

(c) Associated Public Benefits. Because the Project will be built out over a
number of years, the amount and timing of Associated Public Benefits are allocated by
Phase. Developer may request changes to the Associated Public Benefits for any Phase,
subject to the Port’s approval under Section 3.7 (Changes to Phase).

(d)  Phasing Order. Developer will submit Phase Submittals in the order listed
in the approved Phasing Plan. Developer may request changes to the approved order,
subject to the Port’s approval under Section 3.4 (Phase Submittal Review Process).

2.4. Phasing Goals. The Phasing Plan reflects the following Phasing Goals.

(a) Proportionality. Associated Public Benefits in each Phase of horizontal
development should be provided no less than proportionately with that Phase’s share of
the housing and commercial-office uses in the Project as a whole. In determining
proportionality, the following will apply.
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@) If any Prior Phase provided more than its proportionate share of
Associated Public Benefits, then Later Phases may provide fewer Associated
Public Benefits so long as no Later Phase is required to bear more than its
proportionate share.

(i)  Proportionality is to be evaluated on a Project-wide basis.

(b)  Functional Development. The scope of Horizontal Improvements should
be appropriate for the Vertical Improvements to be built in each Phase Area, consistent
with the Infrastructure Plan, Housing Plan, Transportation Exhibit, and Sustainability
Strategy, and should be developed in an orderly manner so as to coordinate with the
needs of vertical development. Completed infrastructure should provide continuous
reliable access and utilities to visitors, residents, and businesses.

(©) Affordable Housing. Inclusionary Units will be provided in each
Residential Project in conformity with the Housing Plan.

() SB 815. The Phasing Plan should be consistent with the requirements of
SB 815 and with the Port’s fiduciary duties as a trustee of the public trust.

(e) Flexibility. Subject to Outside Dates, the Phasing Plan should provide
enough flexibility to allow Developer, with the Port’s approval, to adjust the Phases to
respond to market conditions, cost and availability of financing, and economic feasibility.

(f)  Feasibility of Later Phases. Subject to FP § 2.6 (Phase 1 Cost
Containment), each Phase, including the Current Phase and each Later Phase, should be
projected to have sufficient Project Payment Sources to satisfy the Phase- spemﬁc Project
Payment Obligation.

2.5. Garage Phase Requirements.

(a) Garage Phasing. At full buildout, the Project may include up to 3,100
parking spaces, of which up to 3,000 may be Garage Spaces, that will serve the entire
Project as well as the Ballpark and other nearby facilities.

) Under the current Phasing Plan, the Parcel D2 Garage would be
developed in Phase 2 and would be the only Garage developed in the Project. A
Residential Project would be developed in Parcel D1, an air parcel to be created
above Parcel D2. :

(ii)  Developer will have the right to change the Phasing Plan and defer
the Parcel D2 Garage to a Later Phase on the following conditions.

(1)  The Final Map for Phase 2 creates Parcel D1 as a land
parcel with sufficient area for development of a stand-alone building,
whether or not the Parcel D2 Garage is built. The boundaries of Parcel D2
would be reduced to accommodate both land parcels in the footprint of the
area designated for Parcel D2 in the current Phasing Plan.

2) If the Port exercises a Put Option under Section 7.3 (Parcel
Put) for any other Parcel in the Phase that includes Parcel D2, the Port also
may deliver a Garage Put Notice that will require Developer to exercise its
Option for Parcel D2. Developer will exercise its Option through a
Vertical Developer Affiliate, which will be obligated to enter into a
Vertical DDA to develop the Parcel D2 Garage within 90 days after the
Garage Put Notice is delivered to Developer. A Vertical Developer
Affiliate’s failure to timely enter into the Parcel D2 Vertical DDA will be
a Material Breach under Section 11.2 (Material Breaches by Developer).

DDA-9
n:\port\as2017\0800041\01218570.docx

3424



(3)  The size and configuration of the Parcel D2 Garage will be
established through the Phase Submittal process for the Garage Phase '
subject to Subsection 2.5(b) (Garage Report).

(b)  Garage Report. No more than six months period before submitting a
Phase Application for any Garage Phase, Developer will submit to the Port, with copies
to the Planning Director and the Director of Transportation, a Garage Report containing
the following information:

0] the status of vertical build-out in any Prior Phases;

(ii)  asummary of TDM Plan implementation, including progress
towards achieving the goal of reducing estimated aggregate daily one-way vehicle
trips by 20%, and current parking usage for any completed development project
and of other parking available on the Project Site;

(iii)  a conceptual analysis of the Garage, including the expected
capacity of the Garage at completion, a discussion of any features of the design
that would allow for adaptability of portions of the Garage, and any requirements
for future adaptation;

(iv)  the financial feasibility of the Garage, including estimates of
parking demand and how the estimates relate to parking ratios approved by the
City during the prior three years in comparable office, residential, and commercial
projects in similar submarkets, such as the Mission Bay North and South of
Market submarkets;

) a summary of TDM efforts then being implemented for the
Ballpark, including the most recently available data from surveys of Ballpark
patrons and their transportation mode to and from San Francisco Giants home
games, parking demand associated with home games, and a discussion of how
these travel behaviors are expected to change over the following five to ten years;

(vi)  anarrative description of the implementation of the parking
management plan for the operation of the Garage, any wayfinding or park-assist
systems, an event-period operations plan, and plans for queue abatement measures
to avoid any excessive recurring queuing during non-event periods that could
affect the operation of the T Third MUNI line;

(vii)  a draft of the proposed pricing structure for the Garage in
accordance with Subsection 2.5(d) (Garage Phase Submittals); and

(viii) an evaluation of the potential for a portion of Ballpark parking
demand to be met through other proximate offsite options that could be secured
on a long-term basis at comparable cost to the San Francisco Giants and Ballpark
patrons.

(c) Garage Recommendations.

@) After Developer submits the Garage Report, the Port and
Developer will meet with the Planning Director and the Director of
Transportation. The Planning Director and the Director of Transportation will
each have 45 days after the Garage Report is delivered to provide Garage
Recommendations regarding development, operations, and parking management
to the Port and Developer.

(ii)  Developer will consider any Garage Recommendations in good
faith and deliver to the Port before or with the Phase Submittal for that Garage
Phase, with copies to the Directors of Planning and Transportation, Developer’s
response to Garage Recommendations, including:
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1) the manner in which accepted Garage Recommendations
will be incorporated into the development and operation of the Garage;
and

2) a reasoned narrative setting forth the reasons any Garage
Recommendations were not accepted.

(d)  Garage Phase Submittals. In addition to other requirements under
Section 3.2 (Phase Submittal), the Phase Submittal for a Garage Phase will include a
proposed form of Garage REA covering at least the issues listed in Subsection 2.5(e)
(Garage REA), confirm that the Garage will be open to the public, and provide additional
detail about how Developer will determine pricing for Garage Spaces during non-event
times for users who are not residents of a building within the Project Site or employees of
businesses in the Project Site, Pier 48, or the Ballpark. Developer’s proposed pricing
must be: ,

@) consistent with the Mission Rock Transportation Exhibit;

(i)  designed to encourage efficient use of the Garage as a part of the
larger multimodal network;

(iii)  discourage commuter parking;

(iv)  provide sufficient flexibility to reflect market conditions and
operate the Garage at a net gain;

(v)  provide for parking rates that will be subject to change over time in
response to demand and market pricing in the surrounding neighborhood; and

(vi)  establish a framework for determining and periodically adjusting
parking rates consistent with the TDM Plan.

(e) Garage REA. Any proposed form of Garage REA submitted for the Port’s
review and approval will cover:

@) easements reasonably required for the mutual benefit of the Garage
and the Vertical Improvements to be developed on any Adjacent Parcel; and

(i)  methods for allocating costs of development, operation, and
maintenance between the Garage Parcel and any Adjacent Parcel, with the express
understanding that Mission Rock Square will not bear any additional costs of
construction, operation, or maintenance due to the construction of the Mission
Rock Square Garage. :

2.6. Mission Rock Square Garage. This Section describes additional requirements
should Developer desire to build the Mission Rock Square Garage in the Mission Rock Square
Garage Parcel created beneath Mission Rock Square.

(a)  NoIncrease in Garage Spaces. If the Developer develops the Mission
Rock Square Garage, the number of Garage Spaces in the Mission Rock Square Garage
will be deducted from the allowed number of Garage Spaces in the Parce] D2 Garage. In
no event will the total number of Garage Spaces in the Project exceed 3,000.

(b) Second Garage Notice. Under the current Phasing Plan, Mission Rock
Square would be developed in Phase 3. If Developer proposes to include the Mission
Rock Square Garage in the Project, Developer will deliver to the Port a Second Garage
Notice no later than the date on which the Phase Budget for Phase 1 is submitted for Port
Commission consideration. The Second Garage Notice must include:

(i) a description of any additional or modified Horizontal
Improvements required to serve the Mission Rock Square Garage;
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(i)  an estimate of any increased Horizontal Development Costs
attributable to the additions or modifications;

(il))  an initial proforma for Garage operations that includes operating
costs estimates, including TDM Plan implementation costs such as parking
control officers, and demonstrates that Developer’s projected parking revenues
would be sufficient to pay for operating costs;

(iv)  aproposed plan for the subdivision of Mission Rock Square into
two air space parcels, consisting of an underground Mission Rock Square Garage
Parcel and an above-ground parcel for Mission Rock Square;

w) easements required for the mutual benefit of the two parcels; and
(vi)  any proposed changes to the Phasing Plan.
(c) Second Garage Adjustments. Following delivery of the Second Garage

Notice, the Port and Developer will negotiate on Second Garage Adjustments necessary
to accommodate the Mission Rock Square Garage. Issues for Second Garage
Adjustments will include at least the following:

2.7.

(i) amendments to the Infrastructure Plan and Master Utilities Plans;
(ii)  apreliminary form of Garage REA;

(iii) a formula to determine the incremental Horizontal Development
Costs directly attributable to the Mission Rock Square Garage, which the Vertical
Developer Affiliate will solely bear;

(iv)  additional terms of the lease for the Mission Rock Square Garage,
including a requirement for the tenant to bear all operating and maintenance costs,
subject to cost-sharing with Vertical Developers of Adjacent Parcels under the
Garage REA; and

) any proposed changes to the Phasing Plan.
(d) Negotiation Period.

@) The Parties will negotiate under Subsection 2.6(c) (Second Garage
Adjustments) for six months, subject to extension by agreement in each Party’s
sole discretion. If the Port and Developer agree on the Second Garage
Adjustments, they will negotiate additional conditions to the Port s Phase
Approval for the applicable Garage Phase.

(ii)  Ifthe Parties do not agree on the Second Garage Adjustments
within the negotiation period under this Subsection, negotiations will terminate
automatically, and Developer will not have the right to develop the Mission Rock
Square Garage.

Central Plants. Developer may pursue Regulatory Approvals for either or both

Central Plants before preparing Central Plant Feasibility Studies. If the Central Plant Feasibility
Studies find either or both of the Central Plants to be feasible, the Central Plant Feasibility
Studies submitted under Subsection 3.2(b) (Phase 1 Submittal) will include a conceptual design
of each Central Plant found to be feasible.

3. PHASE APPROVAL

3.1.

Presubmittal Activities.

(@) Progress Meetings. The Parties will schedule regular meetings, at least

quarterly, to discuss the progress of the Project, with a focus on the Current Phase and the
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Later Phase for which Developer will submit a Phase Submittal. Topics for discussion
will include the following, as appropriate:

@) any observed or anticipated significant changes in market
conditions, including potential impacts on the costs of labor and materials;

(i)  any updated estimates of the aggregate Fair Market Value of
Development Parcels that the Port has not yet conveyed;

(iii)  any updated estimates of construction costs and Acquisition Prices;

(iv)  any particular issues that Developer anticipates may require
material updates to the most recent Proforma;

(v) - estimates of Parcel DRPs, Mello-Roos Taxes, Tax Increment, and
bonding capacity for the Phase;

(vi)  whether the Port intends to make Port Capital Advances and, if so,
the potential impacts to the proposed Phase Budget and Phase Schedule;

(vii) whether Developer anticipates the need to change Insurance
Requirements or Adequate Security Requirements; and

(viii) timing of public outreach, any Port Commission hearings on
Developer s Phase Submittal, and later informational presentations on expected
Vertical Improvements in the Phase.

(b)  Subdivision Map Procedures.

@) City Agencies will review, comment on, and approve or
disapprove Subdivision Maps and Improvement Plans in accordance with the
Subdivision Code, subject to the DA Waivers, the Project Requirements, and
procedures in this DDA and the ICA, as applicable.

(ii)  Developer intends to submit for the City’s conditional approval a
Tentative Map for the Project Site and a Phase Final Map for each Phase Area.
Developer must obtain the relevant Phase Approval before the City records any
Phase Final Map.

(c) Port Capital Commitment.

@) To prepare its Phase Submittal, Developer may request that the
Port make a nonbinding statement as to whether and when it plans to make any
Port Capital Advances and the proposed timing and amount of any Bond issuance
for that Phase. In the proposed Phase Budget, Developer may suggest alternatives
to any of the Port’s funding proposals.

(i)  Ifthe Port does not respond within 30 days after Developer’s
request, Developer may assume in its Phase Budget proposal that the Port does
not intend to make any Port Capital Advances for that Phase, but that assumptlon
will not bind the Port Commission.

3.2. Phase Submittal.

(a) Purpose. The Phase Submittal process is intended to provide a
comprehensive overview of the design, expected cost, and Project Payment Sources for
Phase Improvements sufficient for the Port to determine consistency with the Project
Requirements. Except for Hard Costs incurred for work within the scope of a Port permit
issued under Section 14.2 (Site Preparation), the Port will not be obligated to reimburse
Developer or pay directly for any Hard Costs of Phase Improvements incurred before
Phase Approval.
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(b)  Phase | Submittal.

@) Developer must submit its Phase Submittal for Phase 1 by the
Outside Date specified in the Schedule of Performance. In addition to the other
' requirements of this Section, the Phase Submittal for Phase 1 must include:

) the Central Plant Feasibility Studies, if not previously
submitted;

(2)  the proposed Lead Parcels;

(3)  the proposed Reserve Rent Allocation for Option Parcels,
based on the projected land use and potential FAR for each;

(4)  aproposed Affordable Housing Subsidy Plan;
&) the proposed Parks Plan;
(6)  the proposed Event Management Plan;

(7)  aproposed form of Master CC&Rs addressing all issues
listed in DDA Exhibit C7; and

® a proposed Retail Program meeting the Port’s public trust
goals for the Project Site.

@) If Developer does not submit its Phase Submittal for Phase 1 by
the third anniversary of the Entitlement Date, the Outside Date in the Schedule of
Performance for Developer to begin construction of Phase Improvements will be
reduced from eight years to six years after the Entitlement Date.

() Narrative Statement. Each Phase Submittal must describe:

@) any proposed changes to the Phase Area from the boundaries
shown in the Phasing Plan; :

(ii)  any proposed changes to the scope of Phase Improvements and a
description of Deferred Infrastructure for the Phase;

(iii)  the expected land use program for each building, including
Inclusionary Units to be provided in each Residential Project in accordance with
the Housing Plan;

(iv)  any material deviations from the Design Controls that Developer
intends to propose with respect to any Development Parcel on an Option Parcel as
to which Developer expects to exercise its Option;

\2) consistency with the Transportation Exhibit, Sustainability
Strategy, MMRP, and other implementation plans attached under DDA Exhibit
Tab B;

(vi)  any proposed changes to Associated Public Benefits to be provided
in the Phase;

(vii) a general description of the type and location of Public Art to be
included in the Phase Improvements in accordance with the Design Controls;

(viii) a description of any proposed community facilities consistent with
DA § 5.4(b)(vii) (Community Facilities);

(ix) any proposed changes to the boundaries of the Phase Area or any
Development Parcels in the Phase;
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(x)  any proposed changes to the Phasing Plan, which the Port will
consider as described in Section 3.7 (Changes to Phase); and

(xi) anupdated, current Phase Proforma, with a statement as to whether
it is a preliminary Phase Budget or ready to submit to the Port Commission for
approval under Section 3.5 (Phase Budget Review Process).

(d)  Outside Dates for Completing Construction. Each Phase Submittal will
include Developer’s Estimated Construction Duration, Estimated Construction Schedule,
and the proposed Outside Date for final completion of Phase Improvements.

(e) Subdivision Map. If not previously provided, Developer will submit a
copy of the preliminary Phase Final Map. If Developer proposes to change the Phase
Area boundaries, it will also provide information supporting the proposed change,
including any impact on Associated Public Benefits.

® Improvement Plans. Developer will provide Improvement Plans for the
Phase Improvements at a design level Developer determines in good faith to be required
for cost estimating purposes. All Improvement Plans will be prepared in compliance with
the Port Building Code, the Seismic Hazards Mapping Act (Cal. Pub. Res. Code ch. 7 &
ch. 8), and California Geological Survey Special Publication 117A, Guidelines for
Evaluating and Mitigating Seismic Hazards in California.

(g)  Acquisition Prices. Developer will provide Supplements to A4 Exhibit A
and Acquisition Price Updates to 44 Exhibit B providing additional detail and any
revisions to descriptions of Horizontal Improvements and estimated costs of their
Components. Final Acquisition Prices will be determined in accordance with the
Financing Plan. .

(h)  Nonbinding Elections. Developer will make a nonbinding statement of
intention as to Development Parcels in the Phase Area regarding whether and when
Developer expects to exercise its Options and proceed with the Phase Improvements.

(i) Put Delay Request. In any Phase Submittal delivered before the
applicable Outside Date, Developer may request that the Port agree not to exercise the
Put Option until a specified date. The Executive Director may grant or deny the request
in her sole discretion.

G) Event Management Plan. For each Phase that will include an event venue
or provide event-supporting Garage Spaces, Developer must submit a proposed or
updated Event Management Plan meeting the requirements of the Transportation Plan in
DDA Exhibit B7.

k) Garage Phase. If the Phase will be a Garage Phase, Developer must
comply with Section 2.5 (Garage Phase Requlrements) and, to the extent applicable,
Section 2.6 (Mission Rock Square Garage).

3.3. Phase Budget.

(a)  Budget Guidelines. With each Phase Submittal, Developer will submit a
proposed Phase Budget in a form reasonably acceptable to the Port. Each proposal for a
Phase Budget or revised Phase Budget will be a refinement of the Phase Proforma,
consistent with the Funding Goals, Project Requirements, and the Budget Guidelines, and
include:

(i) The proposal will include actual dates and amounts of Soft Costs
paid, listed by line item up to a specified date before submitting the Phase Budget,
with detailed line item estimates of additional Soft Costs that Developer expects
to incur over the Estimated Construction Schedule.
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(ii)  The proposal will provide line item estimates of Hard Costs that
Developer expects to incur over the Estimated Construction Schedule based on
design information then available. Estimates will include an allowance for
inflation and include contractor contingency consistent with Article 13
(Construction Generally).

@iii) The proposed Developer Contingency for Hard Costs and Soft
Costs will be supported by information used to develop the amounts, including
commercially reasonable assumptions for unknown conditions, further design
development, concealed subsurface conditions, escalation, and Force Majeure.

(iv)  Based on projected spending dates, Estimated Construction
Duration, and Estimated Construction Schedule, the proposal will include
reasonable projections of:

48] Developer Return (separately stating Allowed Return and
Additional Return), Peak Developer Equity, Minimum Developer Return;
and

) Interest on DRP Advances and, if Port Capital Advances
are anticipated, Return on Port Capital (separately stating Allowed Return
and Additional Return).

(v)  Any unpaid Developer Balance and Port Balance from Priof
Phases will be included.

(vi)  The proposal for any Phase after Phase 1 will include, if
applicable, Alternative Return Rent Credits applied to the Phase 1 Overage under
the Master Lease in accordance with FP § 2.6 (Phase 1 Cost Containment).

(vil) Based on pre-Phase consultations, Developer will include
projected amounts and dates that the following Public Financing Sources will be
available:

(1)  proceeds of Mello-Roos Bonds issued in the Phase, subject
to Port and City discretion under the Financing Plan; and

(2)  any other Project Payment Sources reasonably anticipated,
including anticipated “pay-as-you-go” Public Financing Sources not
pledged to or required to pay debt service on Bonds.

(viii) The proposal must provide for:

(1)  Parcel DRPs that, together with other Project Payment
Sources, are sufficient to fund estimated Horizontal Development Costs,
Developer Return, and Port Return, including any carryover from Prior
Phases; and

) Project Payment Sources that are not subject to the Interest
Cost Limitation sufficient to fund all Additional Return through the end of
the Phase, including any carryover from Prior Phases.

(b)  Budget Narrative. Each Phase Budget proposal will include a narrative
statement covering at least the following:

() a discussion of any material updates to assumptions underlying the
most recent Phase Proforma or Phase Budget for that Phase;

(ii)  any proposed changes to the land uses designated for Development
Parcels in the Phase, and, if Developer expects to exercise its Option for any Flex
Parcel, the proposed land use for the Parcel;
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(iii)  a proposed Phase Schedule that specifies the Estimated
Construction Duration and Estimated Construction Schedule, accounting for any
Site Preparation, construction of other Horizontal Improvements, and phasing of
Development Parcels and Horizontal Improvements based on commercially
reasonable assumptions for unknown conditions;

(iv)  an estimate of the aggregate Fair Market Value of each
Development Parcel in the Current Phase; and

(v)  projections of the Jobs/Housing Equivalency Fees payable on
Commercial Parcels in the Phase, the minimum amount that will be payable on
each Commercial Parcel in accordance with DA § 5.4(b)(ii) (Jobs/Housing
Equivalency Fee), and any proposed variances from the approved Affordable
Housing Subsidy Plan.

3.4. Phase Submittal Review Process.

() Completeness.

@) Port staff will have 60 days after Developer’s delivery of the Phase
Submittal for Phase 1 to review it for completeness and 30 days for each Phase
- Submittal for any Later Phase.

(ii)  The Port will notify Developer within the review period specified
in clause (i) of this Subsection if the Phase Submittal is complete or identify any
deficiencies and make any requests for additional information or materials that are
reasonably necessary to process the Phase Submittal, consistent with Section 3.2
(Phase Submittal) and Section 3.3 (Phase Budget).

(iii) The Port will have an additional 15 days after Developer’s delivery
of requested information and materials to review the Phase Submittal, as
supplemented, for completeness. This process will continue until Port staff finds
the Phase Submittal completed.

(b)  Compliance Review. Port staff will determine whether a Phase Submittal
complies with Project Requirements within 30 days after the completeness determination
under Subsection 3.4(a) (Completeness). The Port Director will provide Developer with
a description of the basis for any finding of noncompliance and the changes that are
necessary to bring the Phase Submittal into compliance in accordance with
Subsection 5.5(d) (Disapproval).

(©) Notice of Expired Review Periods. If the Port Director does not notify
Developer timely of Port staff’s determination under Subsection 3.4(a) (Completeness
Determination) or Subsection 3.4(b) (Compliance Review), Developer may deliver
electronic notice in accordance with App § 4.2.2(c) (No Deemed Consent Without
Notice). No Phase Submittal will be deemed complete or in compliance with Project
Requirements unless Developer has complied with this requirement.

3.5. Phase Budget Review Process.

v (a)  Staff Review. In general, Port staff will have 15 days after the Port finds
Developer’s Phase Submittal to be complete to review the Phase Budget. If Developer
resubmits a Phase Budget to reflect revisions required in other parts of the Phase
Submittal, Port staff will have 30 days to review the Phase Budget. Port staff will
provide responses to Developer on the following issues.

Q) Port staff will indicate whether the proposed Phase Budget fails to
comply with the requirements of Section 3.3 (Phase Budget) and, if pertinent,
measures Developer must take to satisfy those requirements.
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(ii)  Port staff will indicate whether they believe that Developer’s
estimate of Horizontal Development Costs and Estimated Construction Schedule
in the proposed Phase Budget are commercially unreasonable or inconsistent with
the Project Requirements and, if so, the basis for that belief.

(iii)  After consulting with the Controller, the Port will address any
proposed revisions to the timing and amount of any Bond issuance.

(iv)  The Port will make a nonbinding statement of intent to make Port
Capital Advances during the Phase or update any previous statement made during
progress meetings under Subsection 3.1(a) (Progress Meetings). :

(b)  Port Commission Approval. Each Phase Budget will be subject to
approval by the Port Commission in accordance with Subsection 5.3(c) (Port
Commission Meetings), but Port staff will not be required to submit a proposed Phase
Budget to the Port Commission unless staff has found that the proposed Phase Budget
complies with Section 3.3 (Phase Budget). The Port Commission’s resolution may
delegate authority for the Port Director to approve specific Phase Budget line items
within specified parameters.

(c) Deferral of Port Corﬁmission Action.

Q) Developer may elect to submit a preliminary Phase Budget and
other information regarding Site Preparation and defer Port Commission
consideration of a complete Phase Budget to a date closer to Developer’s
anticipated commencement of construction of Phase-specific Improvements.

(i) The Port may elect to issue a construction permit authorizing
Developer to begin Site Preparation before the pertinent Phase Approval in
accordance with Section 14.2 (Site Preparation).

(d)  Port Commission Schedule. Port staff will submit the proposed Phase
Budget for approval at the Port Commission’s next available meeting if any of the
following circumstances apply.

@) Developer has exercised one or more Options for Development
Parcels in the Current Phase.

(ii)  The Port intends to exercise its Put Option with respect to any
Development Parcels in the Current Phase.

(iii) Developer is requesting Port Commission approval of a Phase
Budget with contingencies for certain line items intended to allow Developer to
respond quickly to changes in market conditions affecting the Current Phase.

(iv)  Developer is requesting Port Commission approval of increases or
other material modifications to a previously approved Phase Budget.

(e) Criteria for Approval. The Port Commission will approve the Phase
Budget or modification if it reasonably finds that the Phase Budget or modification:

@) is consistent with the Funding Goals and Project Requirements and
satisfies the Budget Guidelines;

(ii)  is based on reasonable projections;

(iii)  provides for sources sufficient to fund the Phase and any carryover
from Prior Phases; :

(iv)  would not adversely affect Project Payment Sources available to
satisfy the Project Payment Obligation for any Later Phases and the Project as a
whole; and
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(v)  would not impair the Port’s fiduciary obligations under Applicable
Port Laws. :

® Resubmission. The Port Commission’s failure to approve a proposed
Phase Budget or modification will be without prejudice to Developer’s right to resubmit a
revised proposal under this Section.

€3] Reserve Rent. The Port Commission’s approval of a Phase Budget will
not waive the Port’s right to decline to enter into a Parcel Lease under which Annual
Ground Rent is less than an Option Parcel’s Reserve Rent Allocation, unless explicitly
approved in the Phase Budget.

(h)  Phase Budget Updates and Revisions.

@ With its submittal of Phase Quarterly Reports, Supplements, and
Acquisition Price Updates, Developer will update the Phase Budget, subject to
Subsection 3.5(i) (Effect of Phase Budget Approval), to reflect the application of
Developer Contingency to:

1 current market conditions and projections; and

) contract prices as they are procured under Article 13
(Construction Generally).

(ii) At any time, Developer may submit a request for Port Commission
approval of a revised Phase Budget to respond to changed circumstances. Each
request will describe any material modifications to any of the information
previously submitted under Section 3.3 (Phase Budget). The Port will review
each request in accordance with Section 3.5 (Phase Budget Review Process) and
approve revisions necessary to authorize payment of Horizontal Development
Costs reasonably required to implement this DDA.

(i) Effect of Phase Budget Approval. The Port Commission’s approval of a
Phase Budget will have the effects described below.

@) The approval will establish the benchmarks for the Phase
Schedule, including the Outside Date for Developer to finally complete Phase
Improvements, which will be the last day of the Estimated Construction Schedule,
subject to Subsection 1.1(b) (Term) and Article 4 (Excusable Delay).

: (i)  Unless the Parties agree otherwise, the Port will be obligated to
submit a Port FY Budget for each City Fiscal Year during the Phase that is
consistent with the approved Phase Budget. Nothing in this clause will limit the
Port’s discretion regarding the issuance of Bonds under FP art. 5 (Mello-Roos
Bonds). If the Phase Budget includes Port Capital Advances, Port Commission
approval will be the Port’s binding commitment to make one or more Port Capital
Advances in the amounts and on the dates in the Phase Budget except to the
extent the Parties later agree otherwise.

(iii)  The Chief Harbor Engineer and the Director of Public Works will
be authorized to issue construction permits to Developer for approved Phase
Improvements in accordance with Article 12 (Improvement Plans) and approved
Improvement Plans approved under the ICA, subject to Article 14 (Horizontal
Development) and Article 4 (Excusable Delay).

(iv)  The Phase Budget, including all allowances, contingencies, and
approved amendments, will establish the upper limit of spending by Developer
that will be authorized for reimbursement under the Financing Plan.
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3.6. Phase Completion. Developer will deliver a Request for SOP Compliance
Determination to the Port when Developer has finally completed all Phase Improvements in
accordance with Section 14.6 (SOP Compliance).

3.7. Changes to Phase.

(a) Changed Conditions. The Parties agree that many factors, including
general economic conditions, local housing, office, and retail markets, capital markets,
general market acceptability, and local tax burdens will affect the rate at which various
residential and commercial uses within the Project can be developed and absorbed.

(b)  Developer Request. Developer may request changes to a Phase Approval
or changes to the Phasing Plan and related changes to any applicable Outside Dates.
Except when Subsection 2.5(a) (Garage Phasing) applies, the Port will grant or withhold
its approval based on whether, in its reasonable judgment, the modified Phase Approval
or Phasing Plan would be consistent with the Phasing Goals.

(c) Port Request. The Port may request changes to the Phasing Plan. In
considering whether to approve the Port’s requested changes to the Phasing Plan,
Developer may grant or withhold its approval based on whether, in its reasonable
judgment, the modified Phasing Plan would be consistent with the Phasing Goals.

3.8. Changes to Project. Project build-out will take place over a number years, and
unforeseen circumstances may affect market conditions. This Section will apply to any request
by Developer to change its Developer Construction Obligations under this DDA.

(a) Timing and Contents of Notice. If Developer determines in good faith
that further development of the Project in accordance with this DDA has become
commercially infeasible for reasons other than Developer’s financial condition, the
following will apply.

Q) Developer may deliver a Requested Change Notice to the Port in
which Developer provides a detailed description of all provisions of the
Transaction Documents that Developer proposes to change, with evidence to
support Developer’s belief that further development is infeasible without the
proposed changes.

(ii)  Developer will deliver any Requested Change Notice to the Port
before beginning construction for any Phase that would be affected by the
changes described in Developer’s request.

(iii) The Port will not be required to respond to a Requested Change
Notice if: _
(1)  Developer does not deliver the Requested Change Notice
timely; or

(2)  when the notice is delivered, an uncured Material Breach or
uncured Prospective Breach by Developer of which the Port has given
notice exists.

(b)  Effect of Requested Change Notice. If Developer delivers a Requested
Change Notice complying with Subsection 3.8(a) (Timing and Contents of Notice), the
following will apply.

@) If Developer seeks to extend the Outside Dates to begin or
complete any Phase for which the Conditions to Commencement in Article 14
(Horizontal Development) have been satisfied, Developer’s request will be
presented to the Port Commission for consideration in accordance with
Section 5.3(c) (Port Commission Meetings).
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(i)  Any other Outside Dates specified in the Requested Change Notice
will be tolled for the Change Negotiating Period, subject to extension by
agreement in each Party’s sole discretion.

(©) Amendments.

() If Port staff and Developer agree to changes within the Change
Negotiating Period, the Port will prepare any appropriate Transaction Document
amendment for Port Commission consideration.

(ii)  The City, through Board Resolution No. XXXX approving this
DDA, has delegated to the Port the authority to make certain modifications to this
DDA. If the change would be a Material Modification in the Port Director’s
reasonable judgment, the Port will also present the amendment to the Board of
Supervisors for consideration if the Port Commission approves the amendment.
-Any decision by the Port Commission or the Board of Supervisors to approve or
disapprove a proposed amendment will be made in its respective sole discretion.

(iii)  The Port Director and the Director of Public Works are authorized
to approve amendments to the Infrastructure Plan unless either, as applicable,
reasonably determines that a proposed amendment would significantly increase an
Acquiring Agency’s costs of ownership or impair the operation of the affected
Horizontal Improvements. No other implementing documents may be amended
without the approval of the City Agency that acts as the City’s principal
Regulatory Agency. For example, SFMTA must approve any amendments to the
Transportation Exhibit, and MOHCD must approve any amendments to the
Housing Plan.

(d)  Changes to Implementation Documents. If Port staff and Developer agree
within the Change Negotiating Period to changes to implementing documents, the
changes will be presented to the Port Commission, the Board of Supervisors, or Other
City Agencies if required, and the Change Negotiating Period will be extended for any
additional period required for the appropriate City Agency to consider the changes or
undertake any additional review under CEQA. City Agencies will have the right to reject
any requested change that would not comply with Regulatory Requirements, but will
make other determinations in their reasonable discretion in light of the circumstances,
including the impact on Project Requirements. Examples of implementing documents are
the Infrastructure Plan, the Sustainability Strategy, and the Workforce Development Plan.

(e) Failure to Agree or Approve. Tolling and extensions under
Subsection 3.8(b) (Effect of Requested Change Notice) will cease, and the Port may
exercise any of its rights under this DDA for Developer’s failure to meet its obligations
by the previously tolled or extended Outside Dates, if:

(i) the Acquiring Agency that will own or operate the Improvements
rejects Developer’s proposed amendments to the Infrastructure Plan;

(i)  Port staff and Developer are unable to agree within the Change
Negotiating Period on changes to be submitted to the Port Commission and, if
applicable, Board of Supervisors; or

(iii)  the Port Commission or the Board of Supervisors, if applicable,
disapproves a proposed amendment presented for its approval.

@ Developer’s Withdrawal of Request. At any time during the Change
Negotiating Period, Developer may withdraw its change request in writing. Developer’s
delivery of its withdrawal will cause the following to occur immediately and without any
further action.
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() The Change Negotiating Period will terminate,

(iiy  Extensions of Outside Dates granted by the Port Commission
under Subsection 3.8(b) (Effect of Requested Change Notice) will terminate.

(iii)  The Parties’ rights and duties under this DDA will remain in effect
without any other changes.

4. EXCUSABLE DELAY
4.1. Generally.
(a)  Required Notice.

(i) Except for Environmental Delay and Down Market Delay, the
Party claiming Excusable Delay must provide notice to the other Party promptly,
and in no case more than 30 days, after learning of:

§)) the Delay Event; or

2) a delay in performance caused by the Delay Event that the

Noticing Party could not reasonably discover immediately after the Delay
Event occurred.

(i) A notice given under this Section must specify:
@) the Delay Event Date;
(2)  the expected period of Excusable Delay; and

(3)  whether the Party claims Excusable Delay for a specific
obligation, a Phase, or the Project as a whole.

(iii) The Noticed Party may challenge the existence or length of
claimed Excusable Delay by notice to the Noticing Party. The following disputes
will be resolved by procedures in Article 9 (Resolution of Certain Disputes):

1) whether an Excusable Delay has occurred;
) whether the Noticing Party gave notice timely; and
(3)  the length of Excusable Delay. ‘

(b)  Effect of Excusable Delay. In addition to any other specific provisions of
this DDA excusing or delaying a performance date, a Party will not be in default of any
specific DDA provision, and performance dates will be extended under procedures in this
Article, if an Excusable Delay applies to the specific DDA provision. If a Party’s
performance is subject to Excusable Delay under this Article, any obligation of the other
Party that is conditioned on the excused or extended performance will be excused or
extended to the same extent. Obligations to process Payment Requests under the -

Acquisition Agreement or make payments under approved Payment Requests are not
Time-Sensitive Matters subject to Excusable Delay.

(c) Limits on Excusable Delay. Each extension for Excusable Delay will
cause future performance dates for Time-Sensitive Matters specified in the notice to be
extended, subject to the following limitations:

() If the delay interrupts Developer’s ability to start or finish any
Developer Construction Obligations, Developer will take appropriate measures to

secure and leave the affected property in good and safe condition until
construction can start again.

(ii)  Excusable Delay will not affect Developer’s obligations to:
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(1) paytaxesor assessments,r if applicable;

(2)  maintain in effect Adequate Security or other financial
assurances; Or

3 pay Developer Reimbursement Obligations except to the
extent payment due dates are tied to completion of Developer -
Construction Obligations delayed by Excusable Delay.

4.2. Excusable Delay Periods. All of the following are subject to Section 4.3 (Limits
on Excusable Delay Period).

(a)  Environmental Delay. Environmental Delay begins on the Delay Event
Date. Environmental Delay will end 90 days after the final Judgment or other final
resolution of the Delay Event.

(b) Down Market Delay. Down Market Delay begins on the Down Market
Test Date. Down Market Delay will end on the earlier of:

@) the Down Market Test Date of a later Down Market Test under
Subsection 4.4(e) (End of Down Market) indicating that a Down Market has
ended; and

(i) 24 months after a Down Market Test Date indicating that a Down
Market exists.

© Other Excusable Delays. Other Excusable Delays will begin on the
respective Delay Event Date. Subject to Section 4.3 (Limits on Excusable Delay Period),
these Excusable Delays will end on the earlier of:

@) the date specified in the notice or as otherw1se determined by
agreement or procedures under Article 9 (Resolution of Certain Disputes); and

(i) 90 days after the date on which the delay caused by the Delay
Event ends.

4.3. Limits on Excusable Delay Period.
(a) Meet and Confer.

Q) The Parties agree to meet and confer in a good faith attempt to
agree on measures that will allow the Project to proceed if an Excusable Delay
(based on an event of Force Majeure) of longer than one year occurs. The
obligation to meet and confer will arise when the Parties reasonably foresee or
know that the Delay Event will exceed one year.

(i)  Measures to which the Parties agree at the staff level may be
subject to Port Commission and Board of Supervisors approval if the Port
Director in her reasonable judgment determines that the changes would require a
Material Modification to any of the Transaction Documents. But the Parties’
failure to reach agreement under this Subsection will not result in adverse
consequences to either Party, except for those caused by Force Majeure.

(b) Maximum Delay. In no event will an Excusable Delay extend the DDA
Term by more than 36 months. As specified in Subsection 1.1(b) (Term), the DDA
Term will not be extended by Down Market Delay.

4.4. Down Market Delay Procedures.

(@) Timing. Developer may request a Down Market Test at any time to
determine whether a Down Market exists. Except when market conditions are
established by a failed Public Offering or by agreement as described in Subsection 7.8(g)
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(Effect of Failed Offering), a Down Market Test will be used to determine whether each
Party’s Time-Sensitive Matters for the Phase will be tolled or otherwise adjusted under
this Section. Within 30 days after requesting a Down Market Test, Developer will submit
to the Port an updated Phase Proforma and a Down Market Test Budget containing all of
the information required under Section 3.3 (Phase Budget), prepared on the assumption
that the Current Phase proceeds under then-current market conditions.

(b)  Existence of Down Market.

(i) A Down Market for a particular Phase will be deemed to be in
effect as a result of any of the following:

(1)  the sum of Annual Ground Rent projected to be payable to
the Port for all Option Parcels in the Current Phase under the Down
Market Test Budget is less than the sum of the Reserve Rent Allocations
for the same Option Parcels;

(2)  the Down Market Test Budget does not meet the criteria for
approval of a Phase Budget under Subsection 3.5(e) (Criteria for
Approval); or

3) a Public Offering fails as described in Subsection 7.8(g)
- (Effect of Failed Offering). '

(©) Appraisal.

@) If the Parties do not agree that a Down Market exists under
Subsection 4.4(b) (Proforma Analysis), then either Party may require appraisals
of all Option Parcels in the Phase conducted by procedures described in
Section 7.4 (Fair Market Value).

(i) A Down Market will be deemed to have occurred if the appraisals
conducted under clause (i) of this Subsection show that the sum of Annual
Ground Rent projected to be payable to the Port for each Option Parcel in the
Current Phase is lower than the sum of the Reserve Rent Allocations for the same
Option Parcels, taking into account the Parcel DRPs in the Phase Budget.

(d)  Effect of Down Market Delay.

(i) During a Down Market Delay as to any Phase, the applicable
Outside Dates for Developer’s obligations to submit Phase Submittals and to
exercise its Option for the Option Parcels in that Phase, and dates by which either
Party will perform any other Time-Sensitive Matter will be excused for the period
beginning on the Down Market Test Date and ending on the earlier of 24 months
later or the date that a new Down Market Test indicates that the Down Market no
longer exists.

(ii)  One Party’s Excusable Delay in performing a Time-Sensitive
Matter may automatically affect the other Party’s Time-Sensitive Matters. The
following example illustrates the effect of a Down Market on the Option process.

) Developer may request that the Port allow Developer to
exercise its Option for an Option Parcel for the sum reported in the Down
Market Test.

2) The Port will not be obligated to convey the affected
Option Parcel and may elect in its sole discretion to hold the Option Parcel
off the market until the Down Market ends.

(iii) At its sole discretion, Developer may rescind its exercise of an
Option for an Option Parcel that has not Closed by the start of the Down Market
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Delay. Rescission under this Subsection will not prejudice Developer’s right to
exercise the Option after the Down Market Delay ends.

(e) End of Down Market. At any time after the first anniversary of the
applicable Down Market Test Date, either Party may request another Down Market Test
to determine whether the Down Market has ended. Each new Down Market Test
indicating the continuing existence of a Down Market will result in a new Down Market
Test Date, subject to the 24-month period under Subsection 4.2(b) (Down Market
Delay). .

5. PARTY RELATIONSHIPS

5.1. No Agency. The Port is not, and none of the provisions in this DDA will be
deemed to make the Port, a-partner in Developer’s or any Vertical Developer’s business, or a
joint venturer or member in any joint enterprise with Developer or any Vertical Developer.
Developer is not, and none of the provisions in this DDA will be deemed to make Developer a
partner in Port’s business or a joint venturer or member in any joint enterprise with Port. No
Party has the right to act as the agent of any other Party in reference to this DDA.

5.2. Interagency Cooperation Agreement. The Port agrees to perform its
obligations under the ICA and to use commercially reasonable efforts to cause Other City
Agencies to perform their respective obligations under the ICA. Developer is a third-party
beneficiary under the ICA with direct enforcement rights under ICA § 9.4 (Successors and
Assigns; Third-Party Beneficiary).

5.3. Port Approvals. The approval standards and procedures below will apply to
implementation of this DDA except as otherwise specified.

(a)  Regulatory Capacity. While this DDA does not constrain the Port’s
exercise of regulatory authority, the Port has consented to and will comply with the DA
Requirements.

(b)  Proprietary Capacity. The Port, when acting in its proprietary capacity as
landowner and landlord, will make determinations in its reasonable judgment except as
otherwise specified. All Improvements will be subject to the Port’s review in accordance
with applicable procedures in this DDA and as otherwise set forth in the SUD, the
Development Agreement, and the ICA.

© Port Commission Meetings. Except as otherwise provided in this DDA,
whenever the Port Commission must approve or otherwise consider any matter in
reference to the Project, the Port Director will submit the matter to the Port Commission
at the next regularly-scheduled meeting of the Port Commission for which an agenda has
not been finalized and for which Port staff can prepare and submit a staff report in
keeping with the Port Commission’s customary meeting practices and obligations under
public meeting laws. The Port Commission will approve or disapprove discretionary
matters in accordance with its powers and duties under Applicable Port Laws and as
otherwise specified in this DDA.

(d)  Authority for Port Approvals.

(i) - The Port Director, or her designee, is authorized to sign on behalf
of the Port any documents, including any contracts, agreements, memoranda, or
similar documents with state, regional, or local authorities or other persons, or
enter into any tolling agreement with any person, to the extent of the authority
granted under the Port Commission and Board of Supervisors resolutions
approving this DDA. The Port Director’s authority is limited to matters that do
not materially increase the obligations or liabilities of the Port or the City or
materially decrease the public benefits to the Port or the City, and are necessary or
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advisable to complete the transactions described in this DDA and to effectuate the
purpose and intent of the authorizing resolutions if the Port Director determines,
after consultation with the City Attorney, that the document is necessary or proper
and in the Port’s and the City’s best interests. The Port Director’s signature on
any document will be conclusive evidence of her determination and the proper
exercise of her authority.

(i)  The Port Commission, through the Chief Harbor Engineer,
administers and enforces the Port Building Code, the Port Harbor Code, and other
Port regulations to protect the public health, safety, and general welfare. Unless
Public Works is the Permitting Agency, the Chief Harbor Engineer will issue
permits for construction, sign certificates regarding completion of Improvements,
and issue “red tags” and other regulatory notices that would prohibit or condition
use of Port property to protect public safety.

" 5.4. Developer Approvals.

(a) Authority. Each of the persons executing this DDA on behalf of
Developer represents to the Port, and the Port is entitled to rely on those representations,
that: (i) Developer is a duly authorized and existing entity under Delaware law;

(ii) Developer is qualified to do business in California; (iii) Developer has full right and
authority to enter into this DDA and other Transaction Documents; and (iv) each of the
persons signing the Transaction Documents on its behalf is authorized to do so.
Developer agrees to provide the Port with satisfactory evidence confirming these
representations promptly after a Port request.

(b)  Authorized Developer Representative. Developer will designate from
time to time by notice to the Port under Section 18.1 (Notices), given in accordance with
App J 4.5 (Notices), a representative who is authorized to act on Developer’s behalf in
reference to requests for approvals or other actions. The Port will be entitled to rely on
any notice delivered under this Subsection until superseded by a later notice.

5.5. Standards Otherwise Applicable. Except as expressly provided otherwise, the
following standards will apply to the Parties’ conduct under this DDA.

(a) Covenant of Good Faith and Fair Dealing. This DDA is subject to the
covenant of good faith and fair dealing applicable to contracts under California law.
Accordingly, Developer and the Port each covenants, on behalf of itself and its
successors, to take all actions and to execute, with acknowledgment or affidavit if
required, all documents necessary to achieve the objectives of this DDA to the extent
consistent with applicable law.

(b)  Cooperation and Non-Interference. Developer and the Port acknowledge
that the implementation of this DDA and the remedies provided to a Party for the other
Party’s default or failure to perform an obligation under this DDA are predicated on their
cooperation throughout the DDA Term, and agree, subject to Article 10 (Defaults):

(i) to implement this DDA in a manner intended to accomplish its
objectives within the time periods specified in this DDA or in any of the
Transaction Documents otherwise entered into in conjunction with this DDA or, if
a time period is not specified, then within a commercially reasonable period of
time, subject, in each case, to any extensions of time provided in this DDA or the
applicable Transaction Document;

(ii)  torefrain from doing anything that would render performance
under this DDA impossible; and

(iii)  that a Party will be excused from performing under this DDA to
the extent prevented by the other Party’s actions.
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() Commercial Reasonableness. Unless specifically provided otherwise in
this DDA, whenever a Party is permitted to make a judgment, form an opinion, provide
an estimate or projection, judge the sufficiency of the other Party’s performance, or
exercise discretion in taking (or refraining from taking) any action or making any
determination, that Party will proceed with due diligence and employ commercially
reasonable standards in doing so. In general, the Parties’ ministerial acts in implementing
this DDA, including construction of Improvements, approvals, disapprovals, demands for
performance, requests for additional information, and any exercise of an election or
option, will be commercially reasonable. The requirements under this DDA extend to
and bind any Agents of Developer or of the Port authorized to act on their behalf.

(d) Disapproval. A Party that declines to grant approval or agree to a request,
grants conditional approval, or makes a finding of noncompliance will deliver a written
statement of its reasons in reasonable detail to the other Party. This requirement does not
apply to actions that are subject to either Party’s sole discretion or any matter that the
Port Commission will consider in open session at a noticed public meeting held under
applicable public meeting laws.

(e) Specificity of Approval. A Party’s approval to or of any act or request by
the other Party will not be deemed to waive or render unnecessary approval to or of any
similar or subsequent acts or requests. In determining whether to give an approval, no
Party is allowed to require changes from or impose conditions inconsistent with
applicable Project Requirements or its prior approvals for the specific mattet.

5.6. Day-to-Day Communications.

(@)  Manner of Communications. Developer and the Port agree that day-to-
day communications regarding the Project must be in writing, but need not be delivered
in compliance with App 4.5 (Notices) and Section 18.1 (Notices). Day-to-day
communications will be transmitted or confirmed by email or facsimile and will be
directed to other Party’s designated project managers specified below, as indicated
otherwise in a Transaction Document, or as agreed by the Parties.

(b)  Scope. In general, this Section will apply to communications made in
connection with Article 3 (Phase Approval), Article 12 (Improvement Plans), and
Article 13 (Construction Generally).

(¢)  Project Contacts. As of the Reference Date, day-to-day communications
will be delivered to:

(i) Developer: [Name/email/Phone No.]
(i) Port: [Name/email/Phone No.]

6. TRANSFERS

6.1. Port Conditions. The following conditions will apply to all Transfers except
Initial Transfers.

(a) No Breach. Developer is not in Material Breach of this DDA and no
Prospective Breach of which the Port has given notice remains uncured before Developer
presents the Assignment and Assumption Agreement to the Port Director w1th the request
to sign the Port’s consent under Subsection 6.6(a) (Form).

(b)  Port Costs. Developer agrees to reimburse the Port for its reasonable costs
of reviewing the Transferee’s qualifications.

(c) No Material Modification. The Transferee does not condition its
acquisition on the Port’s approval of either: (i) a Material Modification; or (ii) other
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changes to the Transaction Documents that would materially increase the costs or other
burdens to the Port or the City unless offset by a corresponding increase in revenues.

(d) Insurance and Adequate Security. The Transferee provides commitments
that satisfy the Insurance Requirements under Article 15 (Insurance) and the Adequate
Security Requirements under Article 16 (Security for Project Activities) for all
obligations that the Transferee assumes, subject to approvals of the Port Director and
Director of Public Works, if applicable, unless Developer confirms, with each applicable
Obligor’s consent, that the Adequate Security previously provided to the Port will secure
the Transferee’s assumed obligations.

(e) Single Record Keeper. Unless Developer Transfers all of its rights and
obligations as master developer under this DDA, or the Port and the Transferee have
consented, Developer will continue to be responsible for all Phase Quarterly Reports,
Phase Audits, and the Final Audit, including information from each Transferee’s
horizontal development activities, except to the extent that FP § 9.1(c) (Effect of
Termination) applies.

@ Master Lease. The Transferee of the Developer Construction Obligations
for one or more Phases will enter into appropriate subleases with the Master Lease
Tenant simultaneously with the Transfer.

6.2. Transfers in Phase 1.

(a)  Prohibition. Except for an Initial Transfer under Subsection 6.2(b) (Initial
Transfer), Developer is expressly prohibited from Transferring its development rights and
obligations for Phase 1 (except Deferred Infrastructure) to an Unrelated Transferee under
any circumstance without the approval of the Port Commission, in its sole discretion.

(b)  Initial Transfer. A proposed Transfer by Developer before Phase 1
Approval that meets the criteria below will be an Initial Transfer not requiring Port
consent if:

(i) after the Transfer, one or more Giants Affiliates will retain both:
1) Significant Ownership; and
(2) Management Control; and

(ii)  the Port Director determines, in her reasonable judgment, that:

) the Initial Member satisfies the Experience Requirement;
and

2) after the Transfer, Developer will meet the Net Worth
Requirement.

(©) Port Rights as to Initial Transfer. The Port will not have the right to
approve an Initial Transfer meeting the requirements of Subsection 6.2(b) (Permitted
Change). But the Port Director will have the right to examine portions of the operating
agreement or other documentation that the Port finds reasonably necessary to determine
whether the Transfer is an Initial Transfer.

6.3.. Transfers Before and After Initial Benchmarks. .

(a)  Until Initial Benchmarks. As part of its commitment to the Project,
Developer has agreed that, until it has achieved the Initial Benchmarks:

@ a Giants Affiliate will retain Significant Ownership and
Management Control of all Phases of the Project; or
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(ii)  the Port Commission may approve or disapprove in its sole
discretion any proposed Transfer that would result in no Giants Affiliate retaining
Significant Ownership and Management Control of all Phases of the Project.

(b)  After Initial Benchmarks. After Developer has achieved the Initial
Benchmarks, the Port Commission will consider, in accordance with Subsection 6.4(e)
(Port Consideration), any proposed Transfer that would result in:

@ neither a Giants Affiliate retaining Significant Ownership and
Management Control of the Current Phase and each Later Phase of the Project;
nor :

(i)  an Initial Transferee Affiliate retaining Significant Ownership and
Management Control of the Current Phase and each Later Phase of the Project.

6.4.  Other Unrelated Transfers After Developer has achieved the Initial
Benchmarks, Transfers to Unrelated Transferees will be subject to Port Commission approval
under this Section.

(a)  Phase Transfer Before Phase Approval. Developer may Transfer
horizontal development rights and obligations for a Phase that is not an Approved Phase
subJ ect to the Port’s approval under Subsection 6.4(e) (Port Consideration).

(b)  Phase Transfer After Phase Approval. Developer may Transfer horizontal
development rights and obligations for a Phase that is an Approved Phase to an Unrelated
Transferee, subject to the Port’s approval under Subsection 6.4(e) (Port Consideration)
and the following conditions.

@) If Developer has not begun construction of Phase Improvements,
Developer may Transfer all of its Developer Construction Obhgatlons for the
Approved Phase.

(i)  If Developer has begun construction of Phase Improvements for
the Approved Phase, Developer may Transfer all of its future Developer
Construction Obligations for the Approved Phase on condition that Developer, the
Phase Transferee, and Developer’s general contractor enter into assignment and
indemnity agreements for the construction work underway on the Approved
Phase. These agreements must be commercially reasonable in the Port’s
reasonable judgment. '

(c) After Completidn of Backbone Infrastructure. Developer may Transfer
future horizontal development rights and obligations for an Approved Phase to an
Unrelated Transferee without the Port’s prior consent if the following conditions are
satisfied.

@) Developer has substantially completed all Backbone Infrastructure
for the Approved Phase, including all punch list items, or has provided funds or
other security to the Unrelated Transferee that are adequate to cover the estimated
cost to complete all punch list items.

(i) Each Acquiring Agency has inspected and approved the
substantially completed Backbone Infrastructure in accordance with the ICA.

(d)  Request for Approval. Developer’s request for approval of a Transfer to
- an Unrelated Transferee will include detailed information to demonstrate compliance
with this Section, an Assignment and Assumption Agreement in the form of
DDA Exhibit B10, and any additional documents and information that the Port Director
reasonably requests. Upon request; the Port Director will provide confirmation of her
Net Worth Requirement finding.
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(e) Port Consideration. The Port will not unreasonably withhold, delay, or
condition its approval of a proposed Transfer to an Unrelated Transferee that meets all of
the requirements under Section 6.1 (Port Conditions), Subsection 6.3(b) (After Initial
Benchmarks) if applicable, and this Subsection.

(i) The proposed Transfer would not result in Developer Construction
Obligations for the Phase to be split between more than one person.

(ii) The Transferee must agree to satisfy and maintain the Net Worth
Requirement at all times until the Transferee has satisfied all of its assumed
obligations. Promptly after the Port’s request, a person required to maintain a
minimum Net Worth under this DDA must provide to the Port reasonable
evidence that the person satisfies the Net Worth Requirement.

(1) Ifavailable, the Transferee must submit a copy of its most
recent audited financial statements, which must not be dated more than
180 days before the date of the Port’s request. Audited financial
statements must be prepared by an independent CPA and must include the
CPA’s opinion that the financial statements are fairly stated in all material
respects. '

(2)  Ifthe Transferee does not have recent audited financial
statements, the Port may require that the Transferee make available to the
Port for review unaudited CPA-reviewed financial statements.

(iii) Developer (or any Transferee of all of Developer’s obligations as
master developer) agrees to be solely responsible for any distribution of Project
Payment Sources to its Transferees and to indemnify the Port against any Claims
from Transferees regarding reimbursements and revenue-sharing.

® Port Commission Consideration.

@ When the Port Director has sufficient information in her
reasonable judgment to permit the Port Commission to make its determination,
the Port Director will submit the proposed Transfer to an Unrelated Transferee for
Port Commission consideration. The Port Director will provide confirmation that
she has sufficient information within five days after Developer delivers a request
that she do so, all in accordance with Section 5.6 (Day-to-Day Communications).

(ii) Developer may request that the Port Commission consider a
Transfer to an Unrelated Transferee that does not meet all applicable requirements
of this Section. The Port Commission may give or withhold its approval to a
noncompliant request in its sole discretion.

6.5.  Affiliate Transfers . This Section governs Developer’s Transfer of horizontal
development rights and obligations for one or more Phases under this DDA to one or more
Transferee Affiliates.

(a) Conditions to Transfer.

(i) Developer has the right at any time to Transfer any portion of its
rights and corresponding obligations under this DDA to a Transferee Affiliate
without the Port’s approval if Developer is not then in Material Breach and no
Prospective Breach of which Developer has notice remains uncured on the
effective date of the Transfer.

(i) ~ Developer will provide notice to the Port of any anticipated
Transfer to a Transferee Affiliate at least 30 days before the effective date of the
Transfer or any shorter period that the Port Director approves in her sole
discretion. Developer’s notice will include:
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1) the identity, business and notice addresses, contact person,
and contact information for the Transferee Affiliate;

(2)  acopy of the proposed Assignment and Assumption
- Agreement; and

A3) evidence satisfactory to the Port Director that the
Transferee would meet the Net Worth Requirément and the Experience
Requirement.

_ (iii) Upon request, the Port Director will provide confirmation of her
Net Worth Requirement finding.

(b)  Reorganization. A Transfer effected by Developer’s consolidation or
merger into or with any other business organization that meets the requirements of
Subsection 6.5(a) (Conditions to Transfer) will be considered a permitted Transfer under
this Section even if Developer is not the surviving entity under applicable law.

(©) Application. Any Affiliate Transferee under this Section will be a
Developer Party under this DDA to which Developer’s Loss Security and any Phase
Security will apply to the obligations assumed by the Transferee unless it provides -
replacement Adequate Security approved by the Port Director.

6.6.  Assignment and Assumption Agreement.

(a) Form. Each Transfer permitted under this Article that results in a change
in the legal entity contracting with the Port in this DDA will be subject to an Assignment
and Assumption Agreement substantially in the form of DDA Exhibit B11. With the
Port Director’s prior approval, the Assignment and Assumption Agreement may address
other matters at Developer’s request. The Port Director will sign and return the Port
Consent within a reasonable time after Developer and the proposed Transferee have
provided all required documentation and other information that the Port reasonably
requests.

(b)  Release.

(i) A Transfer will not release Developer of obligations that expressly
survive the DDA or of its obligation to provide reports for the entire Project in
accordance with FP § 9.1(b) (Phase Quarterly Reports) unless the Transferee and
the Port expressly agree that the reporting obligation are included among
transferred obligations.

(i)  Except as specified in clause (i) of this Subsection or in
Subsection 6.8(c) (Defaults and Breaches), Developer may be released from
future obligations under this DDA to the extent explicitly assumed by the
Transferee in the relevant Assignment and Assumption Agreement. No Transfer
will release Developer from any Claims by the Port that arose before the effective
date of the Transfer except to the extent stated in the Port’s consent to the
Transfer.

(iii) At the Port’s election, a Transfer subject to clause (ii) of
Subsection 6.4(e) (Port Consideration) will include a provision in the Assignment
and Assumption Agreement that Developer is not released by the Transfer from
DDA obligations that the Port specifies as a condition to its consent.

6.7. Notices Regarding Transfers.

(@)  Approval Requests. The Port will review any request for approval of a
Transfer within 30 days after Developer has delivered its request and supporting
information. If the Port finds the request incomplete, the Port will notify Developer of
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the additional information that is needed within the 30-day review period, and the Port
will have an additional 15 days after Developer’s new submittal to review the additional
information for completeness.

(b)  Affiliate Transfers. The Port will review information that Developer
provides under Section 6.5 (Affiliate Transfers) to determine whether the conditions of
that Section are satisfied within 30 days after receiving the request. If the Port finds the
request incomplete or the information insufficient, the Port will notify Developer of the
additional information that is needed within the 30-day review period, and the Port will
have an additional 15 days after receiving Developer’s new submittal to review the
additional information

(c) Notice After Transfer. Developer will provide notice to the Port in
accordance with Section 18.1 (Notices) and App | 4.5 (Notices) within 10 business days
after the effective date of a Transfer, in addition to providing a copy of the fully executed
Assignment and Assumption Agreement and any additional information and materials
that the Port Director reasonably requests. The Port will have 20 days to notify
Developer if the information submitted is sufficient in accordance with Section 5.6 (Day-
to-Day Communications). ”

(d) No Deemed Approval. Developer must comply with App § 2.2(c) (No
Deemed Approval or Consent Without Notice) with respect to all Port responses due
under this Section.

6.8. Effect of Transfers.

(a)  Prohibited Transfers. Any attempted Transfer that does not meet all
applicable requirements of this Article will be void as to the Port, and the Port will
continue to have all rights against Developer under this DDA and at law as if the
prohibited Transfer had not occurred.

(b)  Transferee as Developer. As of the effective dates of Transfers
conforming to applicable requirements of this Article, all references to Developer in this
DDA relating to the assigned and assumed obligations will include each permitted
Transferee. :

(c) Defaults and Breaches.

@) An Event of Default by Developer will not be an Event of Default
by a Transferee as to its Approved Phase.

(ii)  An Event of Default by one Transferee will not be an Event of
Default by any other Transferee as to its Approved Phase.

(ili) An Event of Default by the Transferee in a Transfer that is a
Triggering Event as to its Approved Phase will not be an Event of Default by
Developer.

(iv)  An Event of Default by the Transferee in a Transfer that is a
Triggering Event as to its Approved Phase will not be an Event of Default by any
other Transferee.

(v) A Material Breach by a Transferee Affiliate will be a Material
Breach by Developer, subject to Developer’s cure rights under Subsection 6.8(d)
(Developer’s Cure Rights).

(d)  Developer’s Cure Rights. This Subsection applies to all Transferees.

(i) The Port will deliver to Developer copies of all notices given to a
Transferee that could result in termination of any part of this DDA at the same
time and in the same manner that notice is delivered to the Transferee.
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(i) - If the Port gives notice of a default or of the Port’s intent to
terminate a Transferee’s rights under this DDA due to its Prospective Breach,
Developer will have 35 days to cure any monetary Material Breach and to initiate
steps to cure any nonmonetary Material Breach. To the extent applicable, the
outside date for Developer to cure a nonmonetary Material Breach will be
extended by the sum of 35 days and the applicable cure period under
Subsection 11.1(c) (Cure Period).

(iii) Developer may request that the Port meet and confer before the
noticed Termination Date regarding a Transferee’s default or Material Breach. If
Developer provides notice to Port that Developer is willing and able to cure the
Transferee’s Prospective Breach and specifies the time and conditions to
Developer’s performance, the Port and Developer will negotiate in good faith for
90 days, subject to extension by agreement in each Party’s sole discretion.

. (iv)  The Port may accept or reject Developer’s proposed conditions in
the Port’s sole discretion. The Port will not be required to negotiate exclusively -
with Developer, agree to Developer’s proposed terms for assumption, or approve
another Transfer proposed by Developer.

6.9. Related Matters.

(a)  Certain Recordkeeping. Fach Transferee will be required to create and
maintain reports, records, and information in compliance with its obligations under this
DDA. Unless Developer has transferred all of its rights and obligations as master
developer under this DDA, or the Port and the Transferee agree, Developer will continue
to be responsible for gathering and compiling all Transferee information for inclusion in
integrated reports required under this DDA. The Port’s audit and inspection rights as to
Developer will apply to all Transferees that assume horizontal development obligations.

(b)  Exclusions. Nothing in this Article prohibits or otherwise restricts
Developer from any of the following, none of which will be treated as a Transfer:

(i) granting easements, leases, subleases, licenses, or permits to
facilitate the development, operation, and use of any part of the Project Site that
. Developer holds by leasehold;

(i)  granting or creating a Deed of Trust permitted under Article 17
(Lender Rights);

(iii) conveying its interest in any portion of the Project Site in
connection with a Foreclosure Sale in accordance with Article 17 (Lender
Rights); or

(iv)  making a Transfer to the Port, the City, or any other Regulatory
Agency as authorized by this DDA or other Transaction Document.

7. PARCEL LEASES
7.1.  Developer Option.

(a) Option Rights. Under procedures in this Article, Developer has the
Option to enter into a Parcel Lease for each Development Parcel through a Vertical
Developer Affiliate. Developer may initiate the Option process for any Option Parcel by
delivering an Appraisal Notice to the Port. After Developer exercises its Option for a
Development Parcel, the Port and the designated Vertical Developer Affiliate will enter
into a Vertical DDA that will specify the conditions precedent for the Close of Escrow
for the pertinent Parcel Lease and construction obligations for the parcel.
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(b)  Market Conditions Consultation. At least once each quarter, or more
frequently at a Party’s request on reasonable advance notice, the Parties will meet and
confer to decide when market conditions support development of each Phase. These
meetings will begin after the Entitlement Date and continue until Developer has exercised
or relinquished all of its Option rights under this DDA. During this period, the Parties
will jointly engage a mutually acceptable real estate professional to estimate the Fair
Market Values of the Option Parcels in each Phase.

(c) Lead Parcels. To provide early Parcel DRPs for the Port to apply to the

Entitlement Sum, the Parties will jointly engage one or more mutually acceptable

" Qualified Appraisers to deliver appraisals of the designated Lead Parcels at least 90 days
before Developer anticipates entering into the PIA for Phase 1. The Port will Close
Escrow on Prepaid Leases for the Lead Parcels with Developer’s designated Vertical
Developer Affiliates as provided in FP § 3.4 (Lead Parcels). Parcel DRPs from the
Prepaid Leases will be applied to the Entitlement Sum as set forth in FP § 2.3
(Entitlement Costs).

(d)  Reserve Rent Allocations. The following will apply to all Option Parcels
except the Lead Parcels.

@) The Reserve Rent Allocation for each Option Parcel establishes the
floor for Annual Ground Rent that the Port expects to receive under the pertinent
Parcel Lease.

(i)  The Port will be required to enter into a Vertical DDA for an
Option Parcel if the Annual Ground Rent that the Port would receive under the
Parcel Lease as determined under Section 7.4 (Fair Market Value) would equal or
exceed its Reserve Rent Allocation. The net present value of Annual Ground
Rent payments over the life of the Parcel Lease plus the amount of the
Parcel DRP should equal its Fair Market Value.

(iii)  If the Port agrees to enter into a Parcel Lease with a greater
proportion of rent as prepaid rent, or with a greater proportion of rent as
Percentage Rent, the Reserve Rent Allocations may be adjusted. The Port will
not be required to enter into any Parcel Lease unless the initial Annual Ground
Rent that the Port will receive under the Parcel Lease will equal or exceed its
adjusted Reserve Rent Allocation.

(e) Proposal to Prepay Rent. Developer may seek the Port’s consent, which
the Port may grant or withhold in its sole discretion, to enter into a Prepald Lease for any
Option Parcel in addition to the Lead Parcels.

Garages. Developer intends to develop the Parcel D2 Garage and may
elect to develop the Mission Rock Square Garage to serve Mission Rock, the Ballpark,
and other nearby facilities subject to the requirements in Section 2.5 (Garage Phase
Requirements) and Section 2.6 (Mission Rock Square Garage). Any Garages will be
developed by Vertical Developer Affiliates. A Vertical Developer Affiliate building a
Garage will be required to enter into a Garage REA as described in Subsection 2.5(¢)
(Garage REA) and enter into a Vertical DDA and a Parcel Lease generally in the form of
DDA Exhibit D2, revised by applicable requiremerits in Section 2.5 (Garage Phase
Requirements) and Section 2.6 (Mission Rock Square Garage).

7.2. Phase 1 Put Option.

(a)  Phase 1 Election. If Developer states in its Phase Submittal for Phase 1
that it is not ready to present the Phase Budget included in the Phase Submittal to the Port
Commission for approval under Subsection 3.2(b) (Phase 1 Submittal), then the Port
Director may elect to either:
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- (@~ hold the Phase Budget until Developer states its readiness to
proceed with Phase 1 and to submit the Phase Budget, with or without
modification, to the Port Commission for approval; or

(ii)  at any time that is later than three years after the Entitlement Date,
initiate the process under Subsection 7.2(b) (Phase 1 Put Procedures).

(b) Phase 1 Put Procedures.

@) The Port will engage a Qualified Appraiser to conduct an appraisal
of at Jeast one Commercial Parcel and one Residential Parcel in Phase 1 in
accordance with appraisal procedures in Section 7.4 (Fair Market Value), except
that:

(1)  the appraisals will be delivered only to the Port, in
confidence; and

(2)  the appraisals will be provided to Developer only if the Port
exercises its Put Option for Phase 1.

(i)  The Port will conduct a proforma feasibility analysis of Phase 1
using the appraised values to make reasonable estimates for the other
Development Parcels in the Phase and the estimated costs in the proposed Phase
Budget to test whether Phase 1 is feasible. The Port will determine feasibility by
whether the analysis projects that the sum of projected Project Payment Sources
and Developer Capital would be sufficient to pay the Entitlement Sum, Phase 1
Horizontal Development Costs, and Developer Return.

(iii)  Ifthe Port decides to exercise its Put Option for Phase 1, the Port
will deliver to Developer a Put Notice that includes copies of the appraisals and
the feasibility analysis.

(iv)  Developer may dispute the Port’s feasibility ana1y51s by submitting
the matter to binding arbitration under Section 9.4 (Binding Arbitration).
Developer’s Arbitration Notice will toll all rights and obligations under this
Section until the proceeding is finally resolved.

) Within 60 days after the Put Notice is effective under App § 4.5
(Notices) or an Arbiter’s decision is final, Developer must update the proposed
Phase Budget for Phase 1. The updated Phase Budget must incorporate the values
and other applicable elements of the appraisals and feasibility analysis and
include Parcel DRPs at least equal to the unpaid Developer Balance. Port staff
will review the Phase Submittal and present the updated Phase Budget to the Port
Commission for its approval. '

(vi)  If the Port Commission approves the updated Phase Budget:

(1)  Developer may elect to initiate the appraisal process for
any Development Parcel in Phase 1;

) the Port may elect to exercise its Put Option for any
Development Parcel in Phase 1 under Section 7.3 (Parcel Put);

(3)  the Port may include its costs for the appraisal and
feasibility analysis as Port Costs;

(4)  Developer will be entitled to Credit Bid up to the aggregate
amount of the unpaid Developer Balance when any Vertical Developer
Affiliate Closes Escrow on a parcel; and
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o) the Commission’s action will be treated as a Phase
Approval for all purposes under this DDA.

(vii) If Developer does not exercise its Option on Development Parcels
with an aggregate value at least equal to the Entitlement Sum, the Port will have
the right to initiate a Public Offering to select a Vertical Developer. The Port will
use Parcel DRPs to pay off any remaining balance of the Entitlement Sum by
disbursements at the Close of Escrow on third-party Parcel Leases.

7.3. Parcel Put.

(@)  Port Exercise. Subject to Subsection 3.2(j) (Put Delay Request), the Port
may exercise a Put Option for any of the Development Parcels in a Current Phase if the
Port believes that the Annual Ground Rents payable to the Port on Option Parcels in the
Current Phase would be at least equal to their combined Reserve Rent Allocations. The
Port may deliver a Put Notice to begin the 15-day Put Exercise Period at any time
between Phase Approval and the Outside Date for Developer to begin construction of
Phase Improvements. The Put Notice will list each Development Parcel that is subject to
the Put Option.

(b)  Effect on Option Parcels. After receiving the Put Notice but no later than
the last day of the Put Exercise Period, Developer may deliver an Appraisal Notice to the
Port for any Option Parcel in the Put Notice. If Developer fails to respond to the Put
Notice, then Developer’s Option for all Option Parcels in the Put Notice will be
suspended. If Developer’s Appraisal Notice specifies that Developer is exercising its
Option for one or more, but not all, Option Parcels in the Put Notice, then Developer’s
Option for declined Option Parcels will be suspended.

(c) Garage Parcels. The Port may include Parcel D2 in a Put Notice under the
circumstances described in and subject to clause (ii) of Subsection 2.5(a) (Garage Phase
Requirements).

(d)  Election to Publicly Offer.

(i) The Port will have the right to publicly offer under Section 7.8
(Public Offering Procedures) any Option Parcel for which Developer’s Option
was suspended at any time after the earlier of:

(1)  the last day of the Put Exercise Period; and

(2)  the effective date of Developer’s Appraisal Notice to the
Port declining to exercise the Put Option for all the Option Parcel.

(ii)  The Port will deliver notice of its election to initiate a Public
Offering to Developer within five business days after the expiration of the period
under clause (i). After the notice is delivered, Section 7.8 (Public Offering
Procedures) will apply.

7.4. Fair Market Value.

(a)  Established by Appraisal. Fair Market Values of Option Parcels will be
established by appraisals under this Section.

(b)  Appraisal Notice. Developer will trigger the appraisal process for an
Option Parcel by delivering an Appraisal Notice to the Parties’ jointly chosen Qualified
Appraiser before the Outside Date to begin construction of Phase Improvements or in
response to a Put Notice. The Appraisal Notice will identify the Option Parcel and
provide a detailed program of uses planned for the parcel, including the area programmed
for each type of use. The Appraisal Notice will include Appraisal Instructions that
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require the Qualified Appraiser to deliver an appraisal report for the applicable Option
Parcel to the Parties within 30 days after the Appraisal Notice is delivered.

(¢)  Appraiser Qualifications. Each Qualified Appraiser must meet the
following qualifications:

@) be licensed in the State of California as a Certified General
Appraiser;

(ii) be a member of the Appraisal Institute;

(iii) have at least 10 years’ experience in the San Francisco Bay Area
valuing commercial-office or multiple occupancy residential properties or both,
depending on the allowed uses of the Option Parcel;

(iv)  be aprincipal in either a national or regional firm based in
California that:

(1)  isnota Vertical Developer Affiliate;

(2)  does not have an equity investment in Developer, any
Vertical Developer Affiliate, any Vertical Developer that has entered into
a Parcel Lease with the Port, or any of their Affiliates;

(3)  does not have a conflict of interest by virtue of a
- contractual relationship with Developer either existing or in the 24 months
immediately preceding the engagement, unless the Port in its sole
discretion waives the conflict;

@) agrees to avoid future conflicts of interest as a condltlon to
being on the panel; and

) is otherwise acceptable to both Parties.

(d)  Qualified Appraiser Pool. The Qualified Appraiser Pool from which the
Parties may select as of the Project Approval Date is attached as DDA Schedule 2. From
time to time, either Party may propose in writing to amend the Schedule to add or remove
appraisers to or from the Qualified Appraisers Pool. If the Parties disagree on a proposed
addition or removal, then the Parties will engage in a dispute resolution procedure under
Section 9.4 (Binding Arbitration).

(e) Appraisal Instructions. The Appraisal Instructions will direct the
Qualified Appraiser to prepare and deliver simultaneously to both Parties a Joint
Appraisal. For a Residential Project where TAY Units are required, the appraisal
instructions will instruct the Qualified Appraiser to assume that:

(i)  TAY Units will be provided as Inclusmnary Units restricted to
households with incomes up to 45% of AMI;

(ii)  TAY Units and associated service space will occupy the same
building area that would be occupied by the same number of Inclusionary Units
restricted to households with incomes up to 45% of AMI; and

(iii)  the Vertical Developer and operator of the Residential Project will
not bear the cost of services associated with TAY Units.

® Revisions. Either Party may propose to make nonmaterial changes to the
forms of Appraisal Instructions from time to time, and the other Party will not
unreasonably withhold, condition, or delay its approval. If a Party proposes material
changes to Appraisal Instructions, such as assumptions, special assumptions, limiting
. conditions, hypothetical conditions, and special instructions, the Party proposing the
changes must provide its proposal in writing together with evidence supporting its
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proposed changes, and the other Party may approve or disapprove the proposed change in
its sole discretion.

7.5.

(g)  Joint Appraisal.

(i) If the Parties agree on the value conclusions in the Joint Appraisal
for an Option Parcel, it will become the Final Appraisal. The costs of the Joint
Appraisal will be Soft Costs.

(ii)  If the Parties do not agree on the value conclusions in a Joint
Appraisal, the dispute will be resolved by procedures in Section 7.5 (Appraisal
Disputes). Whether determined by a mutually acceptable Joint Appraisal or by
Section 7.5 (Appraisal Disputes), a Final Value for any Option Parcel must be
determined within six months after the date that Developer delivered the related
Appraisal Notice.

Appraisal Disputes. A Party that objects to the Fair Market Value or the Rent

Conversion Factor in the Joint Appraisal may submit the Disputed Value to binding arbitration
under this Section by notice delivered within two weeks after the Joint Appraisal is delivered.

(a) Right to Party Appraisals. Each Party will engage another Qualified

Appraiser to prepare a Party Appraisal using the same instructions used for the disputed
Joint Appraisal. The fees and costs of Party Appraisals will not be Soft Costs.

(b)  Dispute Resolution Procedures. The Final Value will be determined as

follows.

7.6.

@) Step 1. If the Disputed Values in the Party Appraisals are within
10% of each other, then the Final Value will be the average of those two.
Otherwise, go to Step 2.

(ii)  Step 2. The Parties will jointly select another Qualified Appraiser
to prepare a Neutral Appraisal using the same instructions. The fees and costs of
the Neutral Appraisal will be Soft Costs. The Disputed Value will be established
as follows.

(1)  Ifthe Disputed Values in the Neutral Appraisal and only
one of the Party Appraisals are within 10% of each other, then the Final
Value will be the average of the Disputed Values in the Neutral Appraisal
and the Party Appraisal within 10%.

(2) __If'the Disputed Value in the Neutral Appraisal is within
10% of the Disputed Values in both Party Appraisals, then the Final Value
will be the average of all three values.

(3)  Ifneither Paragraph (1) nor Paragraph (2) applies, then
both Party Appraisals will be disregarded, and the Final Value will be the
Disputed Value in the Neutral Appraisal.

Rent.
(a) Annual Ground Rent." Except for Prepaid Leases, all Parcel Leases will

require Annual Ground Rent, which will be determined by deducting the Parcel DRP in
the Phase Budget from Prepaid Lease Value and multiplying the difference by the Rent
Conversion Factor.

(b)  Percentage Rent.

@) For any Parcel Lease that Will include Percentage Rent, the Parties
will retain a real estate economics consultant within 30 days after Final Values are
established under Subsection 7.4(g) (Joint Appraisal) or Section 7.5 (Appraisal
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Disputes). The Parties will provide the Final Appraisal and the underlying
materials and information to the consultant with directions to prepare and deliver
to the Parties a proforma with a Projected AGI conclusion for the Option Parcel.

(i)  If the Parties agree with the consultant’s proforma analysis, the
percentage for Percentage Rent will be determined using the consultant’s
Projected AGI.

(ili) A Party that disagrees with the consultant’s proforma analysis may
deliver an Arbitration Notice to the other Party to initiate a proceeding under
Section 9.4 (Binding Arbitration).

(iv)  Percentage Rent will be set as the percentage derived by dividing
Annual Ground Rent by Projected AGJ, as finally agreed or determined.

7.7.  Option Parcel Closings.
(a) Closing Deadline.

(i) Developer will have 30 days after the Final Values for an Option
Parcel that will not include a Percentage Rent Obligation are final to deliver an
Option Notice to the Port.

(i)  Otherwise, Developer will have 30 days after the Percentage Rent
for an Option Parcel is final to deliver an Option Notice to the Port. :

(iii)  If Developer timely delivers its Option Notice to the Port,
Developer’s selected Vertical Developer Affiliate will have 40 days to enter into a
parcel-specific Vertical DDA with the Port.

(iv)  Developer’s failure to deliver an Option Notice or its Vertical
Developer Affiliate’s failure to deliver its executed Vertical DDA timely will give
the Port the right to initiate a Public Offering for the Option Parcel.

(b)  Disposition of Parcel DRPs.

i) The Port will instruct the Escrow Agent to disburse all Parcel
DRPs from Escrow at Closing. The Parties will make entries in the Developer
Capital Schedule and the Port Capital Schedule to reflect the disposition of Parcel
DRPs. Acceptable forms of payment are:

(1)  cash;
(2)  cash deemed to have been deposited by Credit Bid as
described in FP § 3.5 (Right to Credit Bid); and ‘

(3)  any deemed DRP Advance for estimated Deferred
Infrastructure costs.

(ii)  All Parcel DRPs will be subject to reconciliation and adjustment
by a Phase Audit under FP § 9.3(a) (Phase Audit).

(©) Down Market Delay Before Closing. If Annual Ground Rent finally
determined under Subsection 7.6(a) (Annual Ground Rent) would be lower than the
Reserve Rent Allocation for an Option Parcel, the Parties may take the following actions.

@) In its sole discretion, Developer may deliver to the Port within
30 days after the appraisal is final an offer to pay Annual Ground Rent equal to
the Reserve Rent. Within 40 days after Developer delivers the offer, a Vertical
Developer Affiliate must enter into a parcel-specific Vertical DDA with the Port.
Neither Party may take any other action regarding the parcel until each period in
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this clause has expired, unless Developer gives notice to the Port rescinding
Developer’s offer or waiving its right under this clause.

(i)  After either or both of the “no action” periods under clause (i) of
this Subsection have expired, the Port in its sole discretion may deliver notice to
Developer rescinding its offer to convey the Option Parcel.

(iii) A Party rescinding under this Subsection may direct the Escrow
Agent to close the Escrow Account. Without further action, the Final Appraisal

triggering action under this Subsection will be disregarded for any purpose under
this DDA.

(d)  Effect of Failure to Close Escrow. Developer’s or a Vertical Developer
Affiliate’s failure to Close Escrow by the Closing Deadline in effect when all conditions
to Closing under its Vertical DDA have been satisfied or waived will give the Port the
right to conduct a Public Offering to for the affected Option Parcel under Section 7.8
(Public Offering Procedures).

7.8.  Public Offering Procedures.

(a)  Broker-Managed Offerings. Each Public Offering will be managed by a
Qualified Broker selected jointly by Developer and the Port from a list that the Parties
have approved. The Qualified Broker Pool as of the Reference Date is set forth in
DDA Schedule 3. From time to time, either Party may propose in writing to add or

. remove Qualified Brokers to or from the list. If the Parties disagree on a proposed
addition or removal, then the Parties will engage in the dispute resolution procedure
under Section 9.4 (Binding Arbitration).

(b)  Offering Document. The Public Offering documents for any Option
Parcel will identify the parcel and include at least the following information:

(i) the permitted uses and height, bulk, mass, and other physical
limitations on Vertical Improvements to the Option Parcel;

(i) existing encumbrances, including applicable Impact Fees and
Exactions, including Inclusionary Unit requirements for any Residential Parcel;

(iii)  any Deferred Infrastructure obligations;

(iv)  whether Fair Market Value is to be prepaid in full or in part, paid
by Annual Ground Rent that amortizes Fair Market Value over the Parcel Lease
term, or a combination of a Parcel DRP and Annual Ground Rent;

w) financial requirements, including:
(1)  the Parcel DRP;

'(2) the minimum Annual Ground Rent, which will be no less
than the Reserve Rent;

(3)  parameters for a percentage rent proposal if percentage will
be required;

(4)  and the Minimum Price, consistent with the Phase Budget,
but subject to negotiation in conjunction with a proposed revision of the
Phase Budget; ‘

(vi)  the Qualified Broker managing the Public Offering;

(vii) a date by which sealed bids must be submitted, a Closing Deadline
by which the winning bidder must enter into a Parcel Lease, and any conditions to
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. extension of the Closing Deadline, such as Developer’s failure to timely complete
Backbone Infrastructure needed to serve the Option Parcel;

(viii) a form to be submitted with each bid requiring each bidder to agree
to enter into a Vertical DDA and Parcel Lease with the Port substantially in the
forms attached to this DDA and acknowledge that the Port will require the
winning bidder to comply with the Project Requirements and the Regulatory
Requirements;

(ix)  adescription of the criteria and scoring system that the Port will
use to determine the highest and best offer;

(x) - matters that will result in automatic disqualification, including a
~ bid submitted after the offering period ends and a proposal for Annual Base Rent
below Reserve Rent; ’

(xi) disclose that Developer or its selected Vertical Developer Affiliate
will be a deemed Qualified Bidder entitled to submit a bid on the same conditions
as all other Qualified Bidders except that the Vertical Developer Affiliate will
have the right to Credit Bid; and

(xii) the date by which any challenges to the Port’s award must be
submitted.

(©) Bidder Prequalification. Each Public Offering document will specify a
prequalification period ending no less than [XXXX] days before bids are due during
which any person interested in bidding will submit evidence of its qualifications to the
Port for its determination. The Port will notify each person who submits qualifications of
the Port’s determination at least [XXXX] days before bids are due. Each Qualified
Bidder subject to this requirement will:

@) be a Vertical Developer that is reasonably creditworthy in the
Port’s reasonable judgment given the obligations the bidder would be assuming
and its other qualifications; -

(ii)  have one or more principals with at least five years of experience
in developing the type of land use to be developed on the Option Parcel; and

(iii) meet all other applicable bidder criteria in DDA Exhibit D5.

(d)  Offering Periods. The following time periods will apply to a Port election
to publicly offer an Option Parcel under this Subsection. Failure to meet any of these
time periods will cause the Public Offering to be deemed a failed offering under
Subsection 7.8(g) (Effect of Failed Offering).

@) The Port will require the broker managing the Public Offering to
publish the offering documents within 120 days after:

(1) = Developer or a Vertical Developer Affiliate failed to Close
Escrow under Subsection 7.7(d) (Effect of Failure to Close Escrow); or

(2)  the effective date of the Port’s notice under
Subsection 7.3(d) (Election to Publicly Offer).

(i)  The Port’s target date to Close Escrow with the successful bidder
will be six months after the deadline to submit bids for the Public Offering. If the
Port does not Close Escrow, Subsection 7.8(h) (Effect of Bidder Delay) will

apply.

(iii) The outside date for the Port to Close Escrow with the successful
bidder will be one year after the deadline to submit bids for the Public Offering.
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(e) Award. The Port will award the publicly-offered Option Parcel to the
Qualified Bidder receiving the highest point score according to the criteria and scoring
system described in the Public Offering document.

()  Obligations After Selection.

(i) Unless otherwise directed by the Port, Developer will begin
diligent efforts to satisfy the Conditions to Commencement for Phase
Improvements by the Closing Deadline specified in the Public Offering
document.

(ii) Until the Closing Deadline, the Port will be obligated to enter into
a Parcel Lease for the Option Parcel with the Vertical Developer.

(iii)  The Port will be required to forbear from issuing another Put
Notice for any Option Parcel specified in its earlier Put Notice for 24 months after
the bid deadline specified in the Public Offering document.

(g)  Effect of Failed Offering. A failed Public Offering will reinstate
automatically Developer’s Option for the Option Parcel that was publicly offered, but
will not extend any Outside Dates in the Schedule of Performance applicable to the parcel
unless Developer exercises its rights under Section 4.4 (Down Market Delay
Procedures). A Public Offering will be considered to have failed if:

Q) no Qualified Bidder submits a timely bid at or above the Minimum
Price; or

(i) = the Vertical Developer selected through the Public Offering does
not timely enter into a Vertical DDA or Close Escrow timely under clause (iii) of
Subsection 7.8(d) (Offering Periods).

(h)  Effect of Bidder Delay. If the Vertical Developer does not Close Escrow
by the six-month target date specified in clause (ii) of Subsection 7.8(d) (Offering
Periods), Developer’s target date to begin construction of Phase Improvements will be
extended one day for each additional day until the Close of Escrow under clause (iii) of
Subsection 7.8(d) (Offering Periods), for a maximum of six months’ delay.

@) Bidder’s Failure to Close Escrow. A Vertical Developer’s failure to Close
Escrow on a Parcel Lease will not be deemed to be evidence of a Down Market Delay,
but the Parties will meet and confer as to whether they agree that Down Market Delay
exists.

Q) If the Parties agree that Down Market Delay exists, the Closing
Deadline that the Vertical Developer failed to meet will be deemed to be the
Down Market Test Date under Section 4.4 (Down Market Delay Procedures).

(i)  Ifthe Parties do not agree that Down Market Delay exists, either
Party seeking a Down Market Delay must proceed under Section 4.4 (Down
Market Delay Procedures).

7.9. Coordination Agreement. As a condition to Closing each Parcel Lease, the Port

will require Vertical Developers to enter into a Coordination Agreement with Developer. The
Port will have the right to review and object to Developer’s form of Coordination Agreement,
but the Port will not be a party to it. The Coordination Agreement may address:

(a)  plans for Developer’s reasonable access to the Development Parcel during
construction of Phase Improvements adjacent to or serving the parcel;

.(b)  coordination of horizontal and vertical development, including obligations
for Backbone Infrastructure and Deferred Infrastructure;
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(©) Developer’s and the Vertical Devéloper’s respective construction staging
~ plans; .

(d) any required milestones in construction of the Phase Improvements
consistent with the Phase Schedule approved as part of the Phase Budget;
(¢)  mutual indemnity and insurance requirements; and

® at Developer’s sole election, a requirement that the Vertical Developer
enter into a project labor agreement to minimize the risk of labor conflicts.

7.10. Pier 48.

(a) Pier 48 Rehabllltétlon Plan Objectives. The Parties have agreed to make
joint efforts to develop a Pier 48 Rehabilitation Plan that would, upon receipt of all
required Regulatory Approvals:

@) accommodate new commercml/hght industrial uses of the Pier 48
sheds and aprons, consistent with the SUD, the Waterfront Plan, and Applicable
Port Laws;

(i)  continue maritime operations on the aprons and along Channel
Plaza;

(iii) provide for rehabilitation of Pier 48 consistent with the Secretary’s
Standards;

(iv)  maintain the Pier 48 aprons as open space, with maximum feasible
public access, consistent with maritime operations; and

(v)  complement the development and character of the rest of the
Project and the surrounding neighborhood.

(b)  Public Input into Process.

(i) Developer acknowledges that the Port anticipates issuing a Request
for Interest for public-serving uses at its finger piers in the near future and agrees
that Pier 48 will be included to generate a better shared understanding of potential
uses that could achieve the objectives of the Pier 48 Rehabilitation Plan.

(i)  The Port agrees that the Request for Interest will specifically
disclose Developer’s rights under Subsection 7.10(f) (Developer’s Rights) and
the Port’s obligation to identify an Interested Pier 48 User under the process
described in Subsection 7.10(e) (Public Solicitation Process).

(¢)  Feasibility Analysis.

@) The Port may give notice to Developer at any time if the Port
determines on the basis of credible available information and reasonable
economic projections that a specific potential Pier 48 Rehabilitation Plan appears
economically feasible.

(i)  The Port’s notice will include: |
(1) . adescription of the proposed Pier 48 Rehabilitation Plan;

(2)  the feasibility study on which the Port’s determination is
based; and -

A3) a description of the potential uses that would satisfy the
objectives of the Pier 48 Rehabilitation Plan.

@iii) Developer will have 150 days after the Port delivers its notice,
subject to extension by agreement, to prepare, in consultation with the Port, and

DDA-43
n:\port\as2017\0800041\01218570.docx

3458



submit to the Port a more detailed feasibility analysis of the proposed Pier 48
Rehabilitation Plan.

(iv)  Developer’s feasibility analysis will include:
0)) preliminary cost estimates;
(2) adevelopment pro forma;

(3)  explanations as to why any of its assumptions differ from
those underlying the Port’s feasibility study.

(d)  Pier 48 Term Sheet Negotiations.

@) Either Party may deliver to the other Party a Pier 48 Negotiation
Notice within 120 days after Developer delivers its feasibility analysis to the Port.
The Noticing Party may specify whether it desires to include any refinements
from the feasibility analysis in the potential Pier 48 Rehabilitation Plan.

(i)  The Pier 48 Negotiation Notice will start a 120-day period during
which the Port will negotiate exclusively with Developer on the terms of a
nonbinding term sheet for a Pier 48 Development Lease. The Parties may extend
the negotiation period by agreement in each Party’s sole discretion.

(iii)  The term sheet will specify any related amendments to the
Transaction Documents necessary or desired to implement the Pier 48
Rehabilitation Plan. If the negotiations for a Pier 48 Development Lease term
sheet are successful, the Parties will as promptly seek any Regulatory Approvals
required to enter into the Pier 48 Development Lease and carry out the Pier 48
Rehabilitation Plan.

(iv)  During the 120-day negotiation period, Developer may negotiate a
sublease term sheet separately with an identified Interested Pier 48 User.

(e) Public Solicitation Process. If the negotiations initiated by the Pier 48
Negotiation Notice do not result in the Parties’ agreement on the on the terms of a Pier 48
Development Lease within the negotiation period under Subsection 7.10(d) (Pier 48
Term Sheet Negotiations), the Port may elect, upon notice to Developer, to issue a -

Pier 48 Solicitation. Any Pier 48 Solicitation will specify:

Q) the permitted uses and height, bulk, mass, and other physical
limitations on the redevelopment of Pier 48, consistent with the Pier 48
Rehabilitation Plan;

(ii)  applicable Impact Fees, Exactions, and other applicable laws;
(iii)  a date by which proposals must be submitted;

(iv)  a certificate to be submitted with each proposal requiring each
proposer to agree to enter into an exclusive negotiating agreement with the Port
substantially in an attached form;

(v)  adescription of the criteria and scoring system that the Port will
use to determine the highest and best offer; and

(vi)  the date by which any challenges to the Port’s award must be
submitted.

® Developer’s Rights. Developer may elect one of the following
alternatives with respect to any Pier 48 Solicitation.

(i) Developer or a Vertical Developer Affiliate will have the right to
respond to the Pier 48 Solicitation.
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(1)  Developer may give notice to the Port within 20 days after
the Port delivers notice under Subsection 7.10(e) (Public Solicitation
Process) that Developer irrevocably waives its right to respond to the
Pier 48 Solicitation under clause (i) of this Subsection. After delivery of
Developer’s notice:

(2)  the Port will not issue the Pier 48 Solicitation until
Developer has had at least 45 days to review and comment on the draft
Pier 48 Solicitation; and

(3)  Developer will be entitled to participate in the Port’s
evaluation of responses to the Pier 48 Solicitation to the extent desirable,
in the Port’s reasonable judgment, to coordinate the potential development
of Pier 48 with the rest of the Project.

() Responses to Pier 48 Solicitation.

@) If the Port receives one or more responses to the Pier 48
Solicitation from qualified respondents, the Port may select and enter into an
exclusive negotiating agreement with the respondent in accordance with the
Pier 48 Solicitation.

(i)  If the selected respondent is a third party, Developer’s rights under
* Subsection 7.10(f) (Developer’s Rights) will terminate automatically.

(iii)  If the Port does not select and enter into an exclusive negotiating
agreement with a respondent, or if the Port enters into an exclusive negotiating
agreement that terminates without agreement on a Pier 48 Development Lease,
Parties’ rights and obligations as to a Pier 48 Rehabilitation Plan and a Pier 48
Development Lease will be reinstated automatically.

8. PROPERTY CONDITION AND INDEMNITIES

8.1.  As-Is. Under the Master Lease and this DDA, the Port will deliver the Project
Site and Development Parcels strictly in their “as-is” condition with all faults and defects.
Developer has agreed to the form of Vertical DDA, which requires all Vertical Developers
includes a similar “as-is” provision. The Port has no obligation to repair any improvements on
the Project Site or any liability for their damage or destruction, however caused.

(a)  Developer Due Diligence.

@) Developer acknowledges explicitly that it has had the opportunity
to investigate the physical and title conditions affecting the Project Site fully,
using experts of its own choosing. Through the term of the Master Lease,
Developer will have a continuing opportunity to conduct due diligence, including
physical testing, subject to reasonable conditions in the Master Lease. The Port,
at no cost to the Port, will cooperate reasonably with Developer in its
investigations and provide Developer with prompt access to public books and
records in the Port’s possession or control relating to the prior use and ownership
of the Project Site during the Port’s regular business hours. Developer will
provide a reasonably detailed description of the documents that it wishes to
review at least five days before any requested review date.

(i1))  Developer represents that it has received and reviewed a
geotechnical investigation report covering the geological conditions, focused on
areas intended to be developed as Public ROWs and Public Spaces, prepared by a
California Certified Engineering Geologist or California Registered Geotechnical
Engineer of its choice that was prepared in compliance with the requirements of
the Port Building Code, the Seismic Hazards Mapping Act (Cal. Pub. Res. Code
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ch. 7 & ch. 8), and California Geological Survey Special Publication 117A
(Guidelines for Evaluating and Mitigating Seismic Hazards in California).

(ili) Developer acknowledges that it had the opportunity to conduct, but
elected not to do so, a thorough geotechnical investigation report covering the
geological conditions of portions of the Project Site not intended to be developed
as Public ROWs and Public Spaces and bears all risks of its election before the
Port enters into Vertical DDAs with Vertical Developers responsible for
construction on Development Parcels.

(b)  Hazardous Materials.

@ Developer expressly acknowledges its knowledge of the industrial
history of the Project Site and nearby property, the contents of Environmental
Covenants attaching to the Project Site. Developer agrees to comply with
Environmental Laws, including the Environmental Covenants, applicable to the
Project Site, whenever it has access to or possession of any portion of the Project
Site. :

(ii)  Developer acknowledges that no City Party has made any
representation or warranty, express or implied, in reference to the condition of the
Project Site.

(c) FEMA Disclosure. FEMA is performing detailed coastal engineering
analyses and mapping of the San Francisco Bay shoreline within the nine San Francisco
Bay Area counties that will provide flood and wave data for the City’s Flood Insurance
Study report and Flood Insurance Rate Maps. This process may have significant impacts
for developing new structures and reconstructing or repairing existing structures on San
Francisco’s waterfront. The City, through the Port, advises Developer as follows.

(i) FEMA prepares the Flood Insurance Rate Maps to support the
National Flood Insurance Program, a federal program that enables property
owners, businesses, and residents in participating communities to purchase flood
insurance backed by the federal government. The Board of Supervisors adopted
the Floodplain Ordinance, which governs new construction and substantial
improvements in flood-prone areas of San Francisco and authorizes the City’s
participation in the National Flood Insurance Program. National Flood Insurance
Program regulations allow a local jurisdiction to issue variances to its floodplain
management ordinance under certain narrow circumstances without jeopardizing
the local jurisdiction’s eligibility in the National Flood Insurance Program. But,
projects that obtain variances from the local jurisdiction may be deemed ineligible
for federally-backed flood insurance by FEMA.

(ii)  Flood Insurance Rate Maps identify areas that have a 1% chance of
inundation in a given year, also known as a base year or a 100-year flood. FEMA
refers to an area that is at risk from a flood of this magnitude as a special flood
hazard area. To prepare the Flood Insurance Rate Map for San Francisco, FEMA
has performed detailed coastal engineering analyses and mapping of the San
Francisco Bay shoreline. The San Francisco Bay Area Coastal Study includes
both regional hydrodynamic and wave modeling of the San Francisco Bay, as
well as detailed onshore coastal analysis used to estimate wave runup and
overtopping, as well as overland wave propagation. These onshore analyses form
the basis for the Base Flood Elevations and special flood hazard areas shown on
the Flood Insurance Rate Map. :

(iii) In November 2015, FEMA issued a preliminary Flood Insurance
Rate Map of San Francisco tentatively identifying special flood hazard areas
along the City’s shoreline in and along the San Francisco Bay consisting of
DDA-46
1:\port\as2017\080004101218570 docx :

3461



“A zones” (areas subject to inundation by tidal surge) and “V zones” (areas
subject to-the additional hazards that accompany wave action). These zones
generally affect City property under Port jurisdiction and other areas of the San
Francisco waterfront, including parts of Mission Bay, Hunters Point Shipyard,
Candlestick Point, Treasure and Yerba Buena Islands, and an area adjacent to
Islais Creek. FEMA plans to finalize the Flood Insurance Rate Map in mid-2018.
Six months after this date, the Flood Insurance Rate Map will become effective
and will be used for flood insurance and floodplain management purposes.
During this six-month period, the City plans to amend the Floodplain Ordinance
to adopt the Flood Insurance Rate Map.

(iv)  The Port Building Code provides for variances from these
requirements under certain extraordinary circumstances that parallel those in the
Floodplain Ordinance. The Port Building Code regulates construction activities
on piers and wharves and incorporates, with certain amendments, California
Building Code provisions that generally limit new construction in V zones to
areas that are landward of the reach of mean high tide.

(v)  The federal legislation and regulations implementing the NFIP are
located at 42 U.S.C. §§ 4001 et seq.; 44 C.F.R. Parts 59-78, §§ 59.1-78.14.
FEMA also publishes “Answers to Questions About the NFIP” and FEMA
Publication 186 entitled “Mandatory Purchase of Flood Insurance Guidelines.”
Additional information on this matter can be found on the City’s and FEMA’s
websites at the following links:

http://sfgsa. org/san-francisco-floodplain-management-program

https://www.fema.gov/national- ﬂood—msurance—program -flood-hazard-
mapping
https://www.fema.gov/national-flood-insurance-program

http://www.r9map.org/Docs/Oct13-SanFranCo-
FEMA_Factsheet rev%20(2).pdf

8.2. Damage and Destruction. Beginning on the Reference Date, Developer will
assume all risk of damage to or destruction of existing or future Improvements as provided in
this Section.

(a) Existing Improvements to be Demolished. A casualty causing damage to
or destruction of any existing improvements in a Phase Area, including any off-site
improvements serving the Master Lease Premises and other changes in site conditions,
will not affect the Parties’ rights and obligations under this DDA except by application of
this Section or Article 4 (Excusable Delay). Developer will have the right to elect to
obtain relief under either provision, but not both, following a casualty.

(b).  Cost Report. Before seeking relief under this Section, Developer will
contract for an updated construction cost estimate for any affected Horizontal
Improvements prepared by a construction cost estimator approved by the Port Director.
Developer will instruct the estimator to deliver copies of the construction cost estimate
simultaneously to Developer and the Port within 120 days after the casualty. The report
will identify increased costs caused solely by the casualty and those caused by market

- increases in the costs of labor or materials. At either Party’s request, Developer and the
Port will confirm the date on which they received the report.

(c) Developer’s Remedies. If a casualty outside of Developer’s reasonable
control occurs before the Close of Escrow for the Port’s first conveyance of an Option
Parcel in any Phase, Developer may choose one of the following as its exclusive remedy
under this Section. :
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@) Under these circumstances only, Developer may deliver a
Requested Change Notice to the Port under Section 3.8 (Changes to Project)
seeking to revise the Phase Schedule to provide Developer a reasonable amount of
additional time to make adjustments to the Phase Improvements in light of the
casualty. The Parties’ obligations under this DDA would not be affected except
to the extent changes are approved under Section 3.8 (Changes to Project).

(ii) Ifthe updated construction cost estimate, net of any available
insurance proceeds, is more than 20% above the cost estimate that Developer
submitted with a Phase Submittal, then Developer may terminate this DDA as to
the related Phase by giving 60 days’ notice to the Port within 60 days after
Developer receives the updated cost estimate, specifying the date on which the
termination will be effective.

(iii)  If the casualty occurs at any time between the Reference Date and
the date the Port Commission considers Phase Approval for the second Phase, and
the updated construction cost estimate, net of any available insurance proceeds, is
more than 20% above the cost estimate that Developer submitted with its Phase
Submittal, Developer may elect to terminate this DDA in its entirety. Developer
may exercise this election by giving 60 days’ notice to the Port within 60 days
after Developer receives the updated cost estimate, specifying the date on which
the termination will be effective. All of the Parties’ rights and obligations under
this DDA, except those that explicitly survive termination, will be extinguished
on the termination date.

(d) No Action. If Developer fails to seek a remedy under Subsection 8.2(c)
(Developer’s Remedies), the Parties’ rights and obligations under this DDA will not be
affected by the casualty except to the extent of relief available under Article 4 (Excusable
Delay).

(e) Negotiation Period. If the Port Director reasonably determines that
Developer’s proposed termination of a Phase under clause (ii) of Subsection 8.2(c)
(Developer’s Remedies) would violate the proportionality principle in Subsection 2.4(a)
(Proportionality), then, within 15 days after the date of the applicable termination notice,
the Port Director will give notice of her determination to Developer. The Port Director’s
notice will initiate a 90-day negotiation period, which will be deemed an Administrative
Delay under Article 4 (Excusable Delay), during which the Parties will negotiate in good
faith for a proposed resolution that substantially maintains the benefits of the bargain for
both Parties. If the Parties are unable to reach agreement within the 90-day negotiating
period, then the Parties may agree, each in its sole discretion, to submit the matter to
arbitration under Section 9.5 (Nonbinding Arbitration).

8.3. General Indemnity.

(@)  Scope of Indemnity. The following apply to an Indemnitor’s obligations
under this Section.

(D) The Indemnitor will defend the Indemnified Parties against any
Claims for Losses that reasonably fall or are otherwise determined to fall within
this indemnity even if the Claims may be groundless, fraudulent, or false. Ifa
Claim is made against an Indemnified Party that may be within the scope of this
indemnity, that Indemnified Party will provide notice to the Indemnitor of the
Claim within a reasonable time after learning of the Claim and cooperate with the
Indemnitor in the defense of the Claim. An Indemnified Party’s failure to provide
the notice, however, will not affect the Indemnitor’s obligations except to the
extent of prejudice caused by the lack of notice. The Indemnitor’s defense
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obligation will arise when a City Party tenders the Claim to the Indemnitor and -
will continue until finally resolved.

(i)  After the Port has entered into a Parcel Lease with a Vertical
Developer, the Parcel Lease will govern the scope and extent of its
indemnification obligations. The agreements to indemnify under this DDA are in
addition to, and must not be construed to limit or replace any other obligations or
liabilities that the Port may have to a Vertical Developer or that a Vertical
Developer may have to the Port under any Parcel Lease or applicable law.

(b)  Developer. Except to the extent directly or indirectly caused by a City
Party’s acts or omissions, Developer will indemnify the City Parties against all Losses
arising directly or indirectly from:

] any Developer Party’s failure to comply with any Regulatory
Requirement applicable to its design and construction of the Horizontal
Improvements;

(ii) any Developer Party’s acts or omissions in relation to construction,
management, or operations at the Project Site, including patent and latent defects
and mechanic’s or other liens to secure payment for labor, service, equipment, or
materials;

(iii)  contracts or other agreements between Developer Parties and third
parties in connection with Developer’s performance under this DDA with or
without a City Party’s consent and whether or not the City Party is a party to an

. action.

8.4. Hazardous Material Indemnity.

@) Scope of Obligation. In addition to its obligations under Section 8.3
(General Indemnity), Developer agrees to indemnify the City Indemnified Parties from
any and all Losses and Hazardous Materials Claims that arise as a result of any of the
following:

(i) any Hazardous Material Condition existing or occurring during the
DDA Term or the Master Lease Term;

(ii)  any handling, release, or exacerbation of Hazardous Materials in,
on, or under the Project Site by Developer, Tenant, or any Related Third Party
durmg the DDA Term or the Master Lease Term;

(iii)  failure by Developer, Tenant, or any Related Third Party to comply
with the Environmental Covenants; or

(iv)  Claims by Developer, Tenant, or any Related Third Party for
exposure occurring during the DDA Term to Pre-Existing Hazardous Materials or
New Hazardous Materials in, on, or under the Project Site.

(b)  Limitations. Nothing in Subsection 8.4(a) (Scope of Obligation) reheves
the City Indemnified Parties from liability, nor will the obligations under
Subsection 8.4(a) (Scope of Obligation) or Section 8.5 (Defense of Claims) extend to
Losses:

@) to the extent caused by the gross negligence or willful misconduct
of the City Indemnified Parties, or : _

(i) from third-party Claims for exposure to Hazardous Materlals
before the Reference Date.
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(©) Pollution Liability Coverage.

(i) If it is reasonable for a City Indemnified Party to assert that a claim
for indemnification under this Section that is covered by a pollution liability
insurance policy under which the City Indemnified Party is an insured party or a
potential claimant, the Port will reasonably cooperate with Developer in asserting
a claim under the insurance policy. Making a claim under the insurance policy
will not waive any rights under this Section.

(ii)  Ifa City Indemnified Party is a named insured on a pollution
liability insurance policy obtained by Developer, Developer’s obligation under
this Section will be suspended until:

) the City Indemnified Party has asserted and diligently
pursued a claim under the policy; and

(2)  the policy limits are exhausted, on condition that Developer
pays any self-insured retention required under the policy.

The conditions in this clause do not require a City Indemnified Party to
~initiate a judicial proceeding before seeking indemnification from Developer.

(d)  Hazardous Materials Loss. Developer’s obligations to the City
Indemnified Parties under Subsection 8.4(a) (Scope of Obligation) include all Hazardous
Material Losses, subject to Subsection 8.4(b) (Limitations) and Subsection 8.4(c)
(Pollution Liability Coverage). Developer must reimburse the pertinent City Indemnified
Party for its costs, with interest at the Interest Rate from the date of the demand until
paid, within five business days after the demand is delivered.

(e) Developer agrees that, subject to clause (ii) of Subsection 8.4(c)
(Pollution Liability Coverage), its liability to the City Indemnified Parties under this
Section for a covered Claim arises upon the earlier to occur of:

Q) Developer’s discovery of any Hazardous Materials (other than Pre-
existing Hazardous Materials) in, on, or under the Master Lease Premises;

(ii)  the handling or release of Hazardous Materials in, on, or under the
Premises;

(iii)  the handling or release of Hazardous Materials in, on, or under
areas outside of the Master Lease Premises but within the Project Site caused by
Developer, Tenant, or a Related Third Party; or

(iv)  when any third party files a Hazardous Materials Claim against a
City Indemnified Party.
8.5. Defense of Claims.
(a)  Notice.

@) The Port, on behalf of itself and the City Parties, and Developer,
on behalf of itself and Developer Parties, agrees to give notice to any Indemnitor
by the earlier of: .

) 10 business days after valid service of process of a
summons or other notice that an action has been filed against the
Indemnified Party; or :

?2) 10 business days after receiving notice that: (A) an action
has been filed or a Claim has been made against an Indemnified Party; or
(B) any other event that the Indemnified Party believes in good faith will
be covered by this indemnity.
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(i)  But the Indemnified Party’s failure to give timely notice will not
affect the Indemnified Party’s rights or the Indemnitor’s obligations under this
DDA except to the extent that the delay prejudices the Indemnitor.

(b)  Control. Subject to the Indemnified Party’s approval, the Indemnitor will
be entitled to control the defense, compromise, or other resolution of any Claim through
counsel of the Indemnitor’s choice. But in all cases the Indemnified Party will be entitled
to participate in the defense, compromise, or other resolution of the Claim at its own
expense.

(© Failure to Defend. If the Indemnitor fails to take reasonable and
appropriate steps to defend the Claim within a reasonable time after notice from the
Indemnified Party describing in reasonable detail the nature of the Indemnitor’s alleged
failure, the Indemnified Party will have the right to hire defense counsel to carry out the
defense at the Indemnitor’s cost, which may be any combination of the City Attorney’s
Office (for a City Party), in-house counsel (for a Developer Party), and outside counsel.
The Indemnified Party’s defense costs will be due and payable within 30 days after the
Indemnified Party delivers to the Indemnitor an invoice meeting the requirements of
App. 1 4.1 (Attorneys’ Fees).

8.6. Mutual Release and Waiver.

(a) Scope. The releases under this Section do not affect either Party’s rights
to enforce the other Party’s obligations, assert an Event of Default or Material Breach by
the other Party, or seek its remedies under any Transaction Document at law or in equity.

Q) In consideration of the Port’s covenants and obligations under this
DDA and as part of Developer’s agreement to accept the Project Site in its “as-is”
condition under Section 8.1 (As-Is), Developer, on behalf of itself and all other
Developer Parties, agrees to waive any right to recover from, and forever releases
the City Parties and their Agents of and from any Losses, whether direct or
indirect, known or unknown, foreseen or unforeseen, that any Developer Party
may now have or that may arise later on account of or in any way be connected
with:

(1)  the negotiations for this DDA and other Transaction
Documents;

(2) the Existing Geotechnical Condition of the Project Site;

(3)  the Existing Hazardous Material Condition of the Project
Site, nuisance, or other physical condition that occurred or existed before
Developer first took possession of the Project Site, except to the extent
arising from any Developer Party’s acts or omissions;.

(4)  Developer Losses incurred with respect to third-party
Claims arising from the Existing Geotechnical Condition of any portion of
the Project Site; or '

5) any applicable laws in effect on the Reference Date.

(i)  In consideration of Developer’s covenants and obligations under
this DDA and as part of its agreement to master develop the Project Site, the Port
releases Developer Parties from all Losses that may arise on account of or in any
way be connected with:

(1)  the negotiations for this DDA and other Transaction
Documents;

(2) the Existing Geotechnical Condition of the Project Site;
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(3)  any applicable laws in effect before the Reference Date; or

(4)  the Existing Hazardous Material Condition of the Project
Site, nuisance, or other physical condition that occurred or existed before
Developer first took possession of the Project Site, except to the extent
arising from any Developer Party’s acts or omissions on the Project Site.

(b)  Waiver of Statute. In connection with this release, Developer and the Port
each acknowledges familiarity with California Civil Code section 1542, which provides
as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS
OR HER FAVOR WHEN OF EXECUTING THE RELEASE, WHICH IF
KNOWN TO HIM OR HER MUST HAVE MATERIALLY AFFECTED
THE SETTLEMENT WITH THE DEBTOR.

Each Party agrees that the release given in this Subsection covers unknown Claims and
that, by entering into this DDA, each Party waives the benefits of Civil Code
section 1542, or under any other statute or common law principle of similar effect.

()  Informed Consent. Each Party represents that it has been fully informed
in reference to, and represented by counsel of its choice in connection with the rights,
remedies, limitations on damages, and waivers contained in this DDA and after
consultation with its attorneys, with full knowledge of its rights and remedies otherwise
available at law or in equity, presently and actually intends to waive and relinquish those
rights and remedies to the extent specified in this DDA, and to rely solely on the -
prescribed remedies for any breach of this DDA, or any other right that the Party seeks to
exercise.

8.7.  Parties to Contract. For purposes of this Article, no City Party will be deemed
to be a party to a contract solely because the City Party approved or consented to the contract,
and no Developer Party will be deemed to be a party to a contract solely because Developer
Party approved or consented to the contract.

8.8. Cost of Claims. Except to the extent the applicable Claim was caused solely by
the gross negligence or willful misconduct of Developer or its Agents, costs that Developer
incurs in discharging its obligations under this Article or Master Lease art. 19 (Indemnification
of Port) with respect to any Claims, net of insurance proceeds and any recovery from third
parties, will be Soft Costs of the Phase or Phases to which the Claim relates.

8.9. Survival. The agreements to indemnify described in Section 8.3 (General
Indemnity) and Section 8.4 (Hazardous Material Indemnity), and the releases and waivers stated
in Section 8.6 (Mutual Release and Waiver) will survive termination of this DDA. The
agreements to indemnify are in addition to, and do not limit or replace, any other obligations or
liabilities under this DDA or other Transaction Documents.

9. RESOLUTION OF CERTAIN DISPUTES
9.1. Arbiters.

(a)  Arbiter Pool. The Parties have agreed, or may agree, to submit certain
disputes to Arbiters listed on the Approved Arbiters Pool attached as DDA Schedule 1
and have agreed that Arbiters on the list meet the qualifications under this Subsection.
To be qualified, an Arbiter will have at least 10 years’ experience in the Bay Area in a
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professional capacity handling issues arising from complex real estate and master
planned development transactions with expertise in areas such as property valuation,
commercial and multifamily residential real estate sales and leasing, engineering and
cost-estimating, real estate economics, and complex financial accounting.

(b)  Changes.

(i) The Parties will review the Approved Arbiters Pool periodically to
determine each Arbiter’s continued availability and willingness to serve. Either
Party may propose to change the Approved Arbiters Pool by notice to the other
Party, together with documentation supporting the proposed change, such as a
proposed new Arbiter’s qualifications or reasons to remove an Arbiter from the
Approved Arbiters Pool. :

(i)  The other Party will have 15 business days to respond. Failure to
respond will be deemed consent if the notice prominently stated that the other
Party’s failure to respond within 15 business days will be deemed consent.

' (iii)  If the other Party objects, the Parties will meet and confer under
Subsection 9.2(a) (Good Faith Efforts) and, if necessary, discuss whether to
resolve the dispute by nonbinding arbitration under Subsection 9.5(b)
(Nonbinding Arbitration Process).

9.2. Meet and Confer Requirement.

(a)  Good Faith Efforts. Before resorting to any dispute resolution procedure
under Subsection 9.4(b) (Binding Arbitration Procedures) or Subsection 9.5(b)
(Nonbinding Arbitration Process), or initiating a judicial action, each Party agrees to
make good faith efforts to resolve the dispute as follows.

@) 'Any Party may initiate a meet-and-confer effort by giving notice to
. the other Party. Within 10 business days after a Disputing Party’s request to
confer regarding an identified matter, decision-making representatives of each
Disputing Party will meet in a good faith effort to resolve the dispute.

(i)  If the Disputing Parties are unable to resolve the dispute at the
meeting (or any longer time to which each Disputing Party agrees in its sole
discretion), the following options will apply.

) The Parties may agree to submit the matters listed in
Subsection 9.4(a) (Agreed Scope) to binding arbitration under
Subsection 9.4(b) (Binding Arbitration Procedures).

(2)  The Parties, each in its sole discretion, may agree to submit
the matters listed in Subsection 9.5(a) (Scope) to nonbinding arbitration
under Subsection 9.5(b) (Nonbinding Arbitration Process).

A3 The Parties, each in its sole discretion, may agree to submit
any other matters to arbltratlon under this Article.

(iii)  If the Disputing Parties do not agree to arbltratlon or the dispute is
not resolved by nonbinding arbitration, or the dispute is not subject to arbitration
under this Article, any Disputing Party may seek to enforce its rights and
remedies at law or in equity.

(b). No Prejudice. The dispute resolution procedures in this Article will not
delay or otherwise prejudice a Party’s right to give notice of an alleged default under
Article 10 (Defaults).
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9.3. General Arbitration Procedures.

() Notice. A Party may initiate arbitration by providing an Arbitration
Notice to the other Party, specifying with particularity both the nature of the dispute
between the Parties and the initiating Party’s demand to resolve the dispute. Neither
Party may initiate or continue to prosecute a judicial action, except to comply with court
rules, while an arbitration proceeding is pending.

(b)  Selection of Arbiter. The Parties will meet to designate the Arbiter from
the Approved Arbiters Pool within 10 business days after the effective date of the
Arbitration Notice. If the designated Arbiter is not available to meet the time
requirements for the proceeding, the Disputing Parties will designate another Arbiter on
the Approved Arbiters Pool. If none of the Arbiters listed is able or willing to hear a
dispute, the Disputing Parties will agree on the selection of an Arbiter to serve for the
purposes of that dispute. Each Party initially will advance 50% of the required arbitration
fee. ‘

(c) Arbiter’s Authority. The Arbiter will be authorized to:
(i) decide the matter on the written submissions;

(ii)  hold an evidentiary hearing on reasonable prior notice to the
Parties;

(iii)  enter a default decision agaihst a Party that does not deliver a brief
or appear at the hearing and require the non-participating Party to pay the other
Party’s attorneys’ fees and arbitration fees; and

(iv)  award attorneys’ fees and arbitration fees to the prevailing Party.
(d)  Limits on Arbiter’s Authority. The Arbiter will have no authority to:

(i) decide any matter that is listed in Section 9.5 (Nonarbitrable
Matters);

(if)  decide any matter that was not specified in the initiating Party’s

notice;

(ifi)  add to, remove from, disregard, modify, or otherwise alter this
DDA or any other agreement between the Parties regarding the Project;

(iv)  negotiate new agreements or provisions between the Parties;

(v)  award damages of any kind or award attorneys’ fees or arbitration
fees except as specified in Subsection 9.3(c) (Arbiter’s Authority); or

(vi)  order any form of equitable relief.

(e) Service of Documents. In all dispute resolution proceedings under this
Article, all agreements, submittals, and decisions will be in writing, and each Disputing
Party will serve copies of any documents submitted to any Arbiter simultaneously to all
other Disputing Parties.

® Ex Parte Communications. No Disputing Party or any of its Agents may
engage in ex parte communications with the Arbiter with regard to any pending
arbitration proceeding. A Disputing Party may write to the Arbiter concerning
procedural matters such as scheduling if it delivers a copy simultaneously to the other
Disputing Parties.

9.4. Binding Arbitration.

(a)  Agreed Scope. The Parties have agreed to submit the following disputes
to binding arbitration: . -
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(i) proposed changes to the Qualified Appralser Pool
Subsection 7.4(d) (Qualified Appraiser Pool);

(i)  proposed changes to the Qualified Broker Pool under
Subsection 7.8(a) (Broker-Managed Offerings);

(iii)  proposed changes to the Approved Arbiters Pool under
Subsection 9.1(b) (Changes);

(iv)  the Port’s conclusions regardlng its feasibility analy51s under
Subsection 7.2(a) (Phase 1 Election); and

W) Projected AGI to be used to established Percentage Rent for a
Parcel Lease under Subsection 7.6(b) (Percentage Rent).

(b) By Later Agreement. The Parties; each in its sole discretion, also may
agree to submit any other dispute to binding arbitration under this Section.

()  Binding Arbitration Procedures. The following procedures will apply to
binding arbitration of disputes under this Section.

(i) Each Disputing Party may submit an initial brief, not to exceed
10 double-spaced pages, and supporting documentary evidence to the Arbiter
within 20 business days after the Arbitration Start Date. Evidence may include
expert or consultant opinions, any form of graphic evidence such as photos, maps,
and charts, and other evidence that could assist the Arb1ter in resolving the dispute
in the Dlsputmg Party’s discretion.

(ii)  Each Disputing Party may submit a reply brief, not to exceed five
double-spaced pages, within 20 business days after the Arbitration Start Date,
even if it did not submit an initial brief. The Arbiter may request further briefing
on specified issues, with documents submitted within 10 business days after the
Arbiter’s request.

(iii)  Unless each Disputing Party agrees otherwise, the Arbiter will hold
a telephonic hearing. The Arbiter will issue a decision within 25 business days
after the submission deadline for the last set of briefs submitted under clause (i)
of this Subsection. The Arbiter’s decision will be final, binding on all Parties, and
nonappealable. Each Party explicitly waives any right to de novo judicial review
. of an Arbiter’s decision under this Section.

9.5. Nonbinding Arbitration.

(a) Scope. The Parties, each in its sole discretion, may agree to submit any
other dispute to nonbinding arbitration under this Section.

(b)  Nonbinding Arbitration Process.

(i) The Disputing Parties may agree to submit disputes to nonbinding
arbitration within 15 business days after the meet-and-confer period under
Section 9.2 (Meet and Confer Requirement) expires. The Disputing Parties may
submit a joint statement of the dispute and a proposed discovery, briefing, and
hearing schedule to the Arbiter. Otherwise, each Disputing Party may submit to
the Arbiter a short statement of the dispute and a proposed discovery, briefing,
and hearing schedule, and the Arbiter will specify the schedule for the proceeding.
The Disputing Parties may agree to supplement, but not override, the nonbinding
arbitration process under this Subsection by procedures apphcable to commercial
nonbinding arbitration of alternative dispute resolution providers in the Bay Area.

(i)  The Arbiter will decide any dispute subject to nonbinding
arbitration under this Section. The Disputing Parties will provide the Arbiter with
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9.6.

briefs, not to exceed 10 double-spaced pages, on their respective positions. The
Arbiter’s decision will be due 30 days after the last submission.

(i) Within 20 business days after the Arbitration Start Date, the
Arbiter will conduct a preliminary hearing, either by telephone or personal
appearance at the Arbiter’s option. At the preliminary hearing, the Arbiter will
establish discovery and briefing schedules and relevant dates, including a hearing
date. Inresolving discovery issues, the Arbiter will consider expediency, cost
effectiveness, fairness, and the needs of the Disputing Parties for adequate
information in reference to the dispute. The Disputing Parties will make good
faith efforts to prepare a joint record of evidentiary documents for the proceeding.

(iv)  The Disputing Parties may agree to retain one or more consultants
to assist the Arbiter at the Arbiter’s request in writing explaining the need for each
proposed consultant, the consultant’s identity and relevant qualifications, hourly
rate, the estimated costs of the service, and a proposed cap on the consultant’s
cost. If all Disputing Parties do not approve each consultant’s retention, the cost
cap, and each Parties’ allocated share of the consultant’s cost, the Arblter S
request will be denied.

\2) The evidentiary hearing will be scheduled to begin within 60 days
and be completed within 80 days after the preliminary hearing, unless the Arbiter
extends the date with the Disputing Parties’ consent. The Arbiter will issue an
advisory decision, specifying the reasons for the decision, within 20 days after the
hearing. Each Disputing Party will give due consideration to the Arbiter’s
decision before deciding to pursue further legal action.

(vi)  No advisory decision will be admissible or have any res judicata or
collateral estoppel effect in any other arbitration conducted under this Article or in
any other action.

Nonarbitrable Matters. The following are not subject to arbitration under this

DDA unless both Parties agree, each in its sole discretion.

10.

(a) Construction Completion. Developer cannot compel the Port to arbitrate a

decision not to issue an SOP Compliance Determination.

(b)  Approval. Developer cannot compel any City Agency to arbitrate a

decision not to grant a Regulatory Approval for the Project.

(¢)  Adequate Security. Developer cannot compel the Port to arbitrate a

dispute about whether a Port draw on Adequate Security was wrongful or whether an
Obligor failed to perform the Obligor’s obligations under the Adequate Security.

(d)  Sole Discretion. One Party cannot compel the other to arbitrate any

decision that another Party is entitled to make in its sole discretion.

DEFAULTS
10.1. Generally.

(a) Notice. Except as otherwise specified, an Aggrieved Party will provide
notice of the occurrence of an alleged Prospective Default, to the Breaching Party in
accordance with Section 18.1 (Notices) and App J A.5 (Notices). The notice will state
with reasonable specificity the nature of the alleged default, the provisions under which
the Aggrieved Party claims the default arose, and the cure period for the default.
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(b)  Cure Period.

(i) A Prospective Default that is cured before the specified cure period
ends will not become an Event of Default.

(ii)  The Breaching Party will have [XXXX] business days after the
effective delivery date of the default notice to request a meeting with the
Aggrieved Party to discuss measures to cure any performance (not payment)
Prospective Default. The Aggrieved Party’s agreement to meet will not cause the
cure period to be extended.

(iii)  If the Breaching Party cures the Prospective Default in accordance
with this DDA or otherwise to the Aggrieved Party’s reasonable satisfaction
within the cure period, the Aggrieved Party will acknowledge the cure within
three business days after the cure is complete.

(iv)  Ifthe Breaching Party does not timely cure the Prospectlve
Default, the Aggrieved Party in its sole discretion may: :

(1)  agree to extend the cure period;
(2)  waive the Event of Default; or

(3)  take any other measure permitted under this DDA
following an Event of Default, including an action at law or in equity.

10.2. Events of Default by Developer. The Parties agree that the occurrence of any of
the following will be an Event of Default by Developer under this DDA.

(a) Nonpayment to Port. Developer fails to pay any sum due under this DDA
and does not cure the default within 30 days after the Port delivers notice to Developer.

(b)  Taxes. Developer or, subject to Section 6.8 (Effect of Transfers), any
Transferee fails to pay any property taxes or Mello-Roos Taxes levied on any Taxable
Parcel subject to the Master Lease or.a Parcel Lease by the delinquency date specified in
its tax bill. This Event of Default will not be subject to any cure period except to the
extent that Section 6.8 (Effect of Transfers) applies.

() Other Obligations. Developer fails to perform any other obligation to be
performed by Developer under this DDA, excluding obligations described in
Section 11.2 (Material Breaches by Developer), and does not cure the Prospective
Default within the specified cure period (or 60 days if none is specified), or if the
Prospective Default cannot be cured within the specified period (or 60 days if none is
specified), Developer fails to take steps to cure the Prospective Default within the cure
period and diligently complete the cure within a reasonable time.

(d) Financial Condition. A Significant Adverse Change to Developer occurs,
and Developer fails, within 45 days after the Port delivers notice to Developer, to provide
the Port with either: (i) evidence reasonably acceptable to the Port Director of
Developer’s continuing ability to meet Developer Construction Obligations and
Developer Reimbursement Obligations; or (ii) a letter of credit or other security
instrument reasonably satisfactory to the Port Director, securing the cost of the remaining
Developer Construction Obligations and Developer Reimbursement Obligations for the
applicable Phase in which the Significant Adverse Change Occurs.

(e) Insolvency. Developer initiates or is the subject of an Insolvency
proceeding, if not released, dismissed, or stayed within 120 days.

10.3. Events of Default by. the Port. The Parties agree that the occurrence of any of
the following will be an Event of Default by the Port under this DDA.
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(a) Financing Plan. The Port, by action (such as revoking instructions to the
Escrow Agent or Special Fund Trustee) or omission (such as failure to issue required
instructions) causes funds then available to pay any part of the Project Payment
Obligation under the Financing Plan to be withheld and does not cure the Prospective
Default within 30 days after Developer delivers notice to the Port, or if the Prospective
Default cannot be cured within 30 days, the Port fails to take steps to cure the Prospective
Default within the cure period and diligently complete the cure within a reasonable time.

(b)  Other Obligations. The Port fails to perform any other agreement or
obligation under this DDA, excluding obligations described in Section 11.3 (Material
Breaches by the Port), and does not cure the Prospective Default within the specified cure
period (or 60 days if none is specified), or the Port fails to take steps to cure the
Prospective Default within the cure period (or 60 days if none is specified) and diligently
complete the cure within a reasonable time.

10.4. Remedies for Events of Default.
(a)  Equitable Remedies.

@) Following an Event of Default, the Aggrieved Party may file an
action in equity to compel the Breaching Party to perform its obligations under
this DDA or to prevent the Breaching Party from further violating this DDA. The
Aggrieved Party is not required to postpone filing an equitable action if it believes
in good faith that postponement would cause it to suffer irreparable harm.

(i)  The Parties agree that, excelf)t when a dispute involves a known or
knowable sum or an indemnified Loss:

1) monetary damages are generally inappropriate remedies for
an Event of Default under this DDA;

2) determining the actual damages suffered by any Party as a
result of an Event of Default would be extremely difficult and impractical;
and

A3 equitable remedies are particularly appropriate to enforce
this DDA.

(b)  Specific Remedies. This DDA prescribes the following specific remedies
for certain Events of Default.

) Phase Security. The Port will not issue any construction permit for
any work in any Phase until Developer has provided Loss Security and Phase
Security complying with the requirements of Article 16 (Security for Project
Activities). Developer’s failure to provide required Adequate Security will not
extend any dates for Developer’s performance under this DDA.

(ii))  Significant Adverse Change. If a Significant Adverse Change to
Developer occurs, the Port may increase Loss Security requirements to
- commercially reasonable levels commensurate with the degree of the Significant
Adverse Change.

(i) Nonpayment of Taxes. During any period when Developer or any
Affiliate is delinquent on its obligation to pay any property taxes or Mello-Roos
Taxes levied on a Taxable Parcel subject to the Master Lease or a Parcel Lease,
the City will not be obligated to issue any Bond for the Project.

(iv)  Violation of Covenants. If Developer defaults in its performance
of the Other City Requirements described in DDA Exhibit A6 or the
implementation documents attached under DDA Tab B, the Port and the City will
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11.

have the remedies prescribed in the applicable ordinance, policy, or |
implementation document.

(v)  Other Payment Obligations. If either Party fails to make any
payment when due (other than Developer Reimbursement Obligations for
Developer or a final judgment in favor of either Party), the Aggrieved Party’s
exclusive remedy is to initiate a request for nonbinding arbitration under Article 9
(Resolution of Certain Disputes) or a judicial action for actual damages.

() Rights and Remedies Cumulative. Except as expressly limited by this
DDA, the Parties’ respective rights and remedies with respect to an Event of Default are
cumulative. An Aggrieved Party’s exercise of any one or more of its remedies for an
Event of Default by the Breaching Party will not preclude its exercise, at the same or
different times, of any of its other remedies. Each Party acknowledges its intent to limit
its remedies for an Event of Default by the other Party to those specified in this DDA.-

MATERIAL BREACHES AND TERMINATION
11.1. Generally.

(a) Nature of Material Breaches. Because certain defaults could seriously
impair the benefits that the Parties expect the Project to generate, they are categorized as

Material Breaches and could result in more serious consequences affecting some or all of

the Project as described in this Article.

(b)  Notice. An Aggrieved Party will provide notice to the Breaching Party as
specified in Article 18 (Notices) and App 9 4.5 (Notices) of any alleged Prospective
Breach by the Breaching Party. The notice will state with specificity the nature of the
alleged Prospective Breach, the provisions of this DDA under which the alleged
Prospective Breach would arise, and the specified cure period.

(¢).  Cure Period.

@) Except as otherwise specified, the Breaching Party will not be in
Material Breach unless it fails to cure the Prospective Breach within the specified
cure period.

(ii)  The Breaching Party may request a meeting to discuss measures to
cure a potential performance-based Prospective Breach. But the Aggrieved Party
must not be required to meet if the Breaching Party delivers the request less than
[XXXX] business days before the cure period ends for the Prospective Breach.

(iii)  If the Breaching Party cures the Prospective Breach by performing
in accordance with the applicable provisions of this DDA (or otherwise to the
Aggrieved Party’s reasonable satisfaction) within the cure period, the Aggrieved
Party will acknowledge the cure within three business days after it is complete.

(iv)  Ifthe Breaching Party does not cure the Prospective Breach within
the cure period, the Aggrieved Party in its sole discretion may:

3 agree to extend the cure period;
2) waive the Prospective Breach; or

3) take any other measure permitted under this DDA,
including an action at law or in equity.

11.2. Material Breaches by Developer. The occurrence of any of the following will

be a Material Breach by Developer under this DDA.
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(a)  Prohibited Transfer. Developer causes or allows a Transfer that violates
any provision of Article 6 (Transfers) and does not reverse or rescind the Transfer within
30 days after the Port delivers notice to Developer.

(b) Outside Dates. Developer fails to meet any Outside Date and does not
cure its failure within 90 days after the Port delivers notice to Developer. -

(© Abandonment. Developer abandons its work on Phase Improvements for
more than 60 consecutive days or a total of 120 days (which need not be consecutive)
during the Current Phase, subject to Article 4 (Excusable Delay), and does not cure the
Prospective Breach within 45 days after the Port delivers notice to Developer.

(d)  Maintain Adequate Security. Developer fails to maintain or replenish any
form of Adequate Security required under Article 16 (Security for Project Activities) and
does not cure the failure within 45 days after the Port delivers notice to Developer.

(¢)  Replace Adequate Security. The Obligor of any Adequate Security
commits a default under the applicable security instrument or revokes or refuses to
perform as required under the Adequate Security, and Developer does not replace the
Adequate Security within 90 days after the Port delivers notice to Developer.

® Significant Change to Obligor. Neither Developer nor the Obligor of any
Adequate Security complies with Subsection 16.4(a) (Verification), or a Significant
Adverse Change to Obligor occurs, and Developer fails to provide the Port with new
Adequate Security when required under Section 16.4 (Obligor Net Worth).

(® Special Taxes. The CFD is unable to satisfy any obligation under an
Indenture due to Developer’s failure to pay any property taxes or Mello-Roos Taxes
levied on any Taxable Parcel subject to the Master Lease by the delinquency date
specified in its tax bill.

(h)  Development Agreement. The Planning Director finds Developer is not in
compliance with the Development Agreement or the City initiates proceedings under
Administrative Code section 56.17(c) or otherwise takes action to eriforce its rights and
remedies under the Development Agreement.

@) Final Judgment. Developer fails to satisfy a final judgment in the Port’s
favor in an action for payment or performance against Developer within 60 days aﬂer the
judgment becomes final or any longer period spec1ﬁed in the judgment.

G) Parcel D2 Garage. After the Port exercises its Option under Section 7.3
(Parcel Put), Developer fails to exercise its Option and cause a Vertical Developer
Affiliate to begin construction on the Parcel D2 Garage by the Closing Deadline for the
Parcel Lease, except under circumstances described in clause (ii) of Subsection 2.5(a)
(Garage Phase Requirements).

11.3. Material Breaches by the Port. The occurrence of any of the following will be a
Material Breach by the Port under this DDA.

(a) Project Finance. A noticed Event of Default by the Port occurs under
Section 10.3 (Events of Default by the Port) that also:

@) materially and adversely affects Developer’s ability to meet the
Schedule of Performance or to perform its Construction Obligations, all as
reasonably determined by Developer; or

(i)  prevents or substantlally delays or impairs the availability of
Project Payment Sources.

(b)  Failure to Enter into Vertical DDA or Close Escrow After 30 days’
notice, the Port fails to:
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@) enter into a Vertical DDA with a Vertical Developer Affiliate in
accordance with Article 7 (Parcel Leases); or

(i)  Close Escrow on the Parcel Lease for an Option Parce] after all of
the Port’s conditions and mutual conditions to Closing have been satisfied or
waived.

(c) Port Title Defect. The Port defaults on the Port Title Covenant by creating
or allowing a title exception other than the Permitted Exceptions, and the Port does not
remove the exception within 60 days after Developer delivers notice to the Port.

(d)  Final Judgment. The Port fails to satisfy a final judgment in Developer’s
favor in an action for payment or performance against the Port within 60 days after the
judgment becomes final or any longer period specified in the judgment.

11.4. Termination as Remedy. Either Party may elect to terminate this DDA if the
other Party is in Material Breach of this DDA. A Party’s exercise of its termination rights will
not affect its right to seek other remedies in lieu of or in addition to termination. Section 6.8(c)
(Defaults and Breaches) applies to the Port’s rights under this Section.

11.5. Mutual Termination Right. If a Third-Party Challenge to the Project is filed,
Developer may elect not to reimburse all Port Costs and City Costs arising from the action by
providing notice to the Port within XXXX days after Developer receives notice of the action. If
Developer makes this election, either Party may terminate this DDA on 10 days’ notice to the
other Party. Termination under this Section will not relieve Developer of its obligation to pay all
Port Costs and City Costs incurred before the Termination Date.

11.6. Termination Procedures. The following procedures will apply to all
terminations.

(a) Termination Notice.

Q) The Party electing to terminate will provide a Termination Notice
to the other Party that prominently includes the phrase “Termination Notice.” The
notice will describe the Material Breach or other circumstance giving rise to the
right to terminate, list portions of the DDA or the Project to be terminated, and
specify a Termination Date at least 30 days after the notice is delivered.

(i) A Party may agree in its sole discretion to extend the Termination
Date in a writing confirming the later Termination Date, but doing so will not
require the Party to deliver a new Termination Notice.

(iii)  The Port may deliver a Termination Notice before the date of the
public meeting at which the Port Commission is expected to consider termination.
None of the following will affect the validity of the Port’s Termination Notice,
except as to the specified Termination Date: (1) the Port Director, in her sole
discretion agrees to extend the anticipated Termination Date; (2) the matter is not
placed on the Port Commission’s agenda for the anticipated Termination Date; or
(3) the Port Commission continues its action to a later date.

(b)  Port Commission Action. Except for the situation described in
Section 11.5 (Mutual Termination Right), a Port Commission resolution is required for
the Port to terminate any part of this DDA.

(c) Recorded Notice. After termination, the Party electing termination may
record a Notice of Termination specifying the Termination Date in the Official Records.
The Party will deliver, or cause delivery of, conformed copies of any recorded Notice of
Termination to the other Party and any Interested person.
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(d)  Preservation of Special Tax Lien. The Parties acknowledge that the lien
of the CFD on all Taxable Parcels benefits Developer, the Port, the City, and the public
trust. Developer agrees not to object to any agreement between the Port on its own
behalf, or as the CFD Agent, and the City, any Indenture Trustee, or other person that
would confirm the lien even if any portion of Developer’s rights under this DDA is
terminated.

11.7. Effects of Termination on Development Rights. On the Termination Date, the
following changes will take effect automatically.

(a)  Mutual Obligations. On the Termination Date, each Party’s future
obligations to the other Party for the terminated portions of this DDA will terminate,
except for indemnities and any other obligations that expressly survive termination.

(b) Development Opportunities.

@) The Port will have the right to offer the Development
Opportunities associated with the terminated portions of the DDA to third parties
through proprietary public offerings and to specify any terms that the Port
determines in its sole discretion are appropriate for the offered Development
Opportunities.

(i) Developer will have no rights to the Development Opportunities
associated with the terminated portions of the DDA or to reimbursement of
Developer Capital it uses for the terminated Development Opportunities after the
Termination Date. '

(iii) Developer acknowledges the Port’s rights under this Subsection
and expressly waives any right that Developer might have to: (1) challenge or
limit the Port’s right to publicly offer any Development Opportunity under this
Subsection; or (2) bid in the proprietary public offering.

11.8. Effects of Termination on Project Payment Sources.

(a)  Before Lead Parcel Conveyance. Port termination of the DDA following a
Material Breach by Developer before the Lead Parcels are conveyed will terminate
Developer’s right to reimbursement of any outstanding portion of the Entitlement Sum
under this DDA. Instead, Developer’s rights will be as specified in the Master Lease.

(b)  Incomplete Phase 1. If the Port terminates the DDA as to Phase 1
following a Material Breach by Developer while Phase 1 is incomplete, the following
will apply. '

Q) Subject to Subsection 11.8(a) (Before Lead Parcel Conveyance),
Developer will be entitled to reimbursement of Horizontal Development Costs
that it incurred before the Termination Date, without Developer Return, to the
extent of Project Payment Sources generated by Phase 1 Parcel Leases on which
Vertical Developer Affiliates Closed Escrow before the Termination Date.

(i)  Developer’s Option for all other Option Parcels will terminate.

(c) Other Phases Incomplete. If the Port terminates the DDA as to any
incomplete Phase other than Phase 1 following a Material Breach by Developer, the
following will apply.

) Developer will be entitled to reimbursement of Horizontal
Development Costs (without Developer Return) that it incurred in the incomplete
Phase before the Termination Date to the extent of Project Payment Sources
generated by:
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) Parcel Leases in any Phase on which Vertical Developers
Closed Escrow before the Termination Date; and

(2)  Parcel Leases in any Phase on which Vertical Developers
Close Escrow after the Termination Date if the related Vertical DDA was
in effect on the Termination Date.

(i)  Developer will be entitled to Reduced Return on Horizontal
Development Costs that it incurred in the incomplete Phase for substantially
complete Phase Improvements before the Termination Date to the extent of
Project Payment Sources generated by:

(1)  Parcel Leases in any Phase on which Vertical Developer
Affiliates Closed Escrow before the Termination Date; and

(2)  Parcel Leases in any Phase on which Vertical Developer
Affiliates Close Escrow after the Termination Date if the related Vertical
DDA was in effect on the Termination Date.

(iii) = Developer’s Option for all other Option Parcels in the Phase will
terminate. '

(d)  After Phase Completion. Ifthe Port terminates the DDA as to any Phase
after the Phase Improvements are substantially completed, Developer will be entitled to
receive the Developer Balance for its Horizontal Development Costs of the Phase to the
extent of Parcel DRPs and Public Financing Sources generated by Parcel Leases in effect
in the Terminated Phase or any Prior Phase or any Parcel Lease that Closes Escrow after
the Termination Date if the related Vertical DDA was in effect on the Termination Date.

11.9. Assignment of Documents after Termination.

(@) Consulting Contracts. Developer agrees to use good faith efforts to obtain
provisions in services contracts with its consultants that will permit Developer’s
assignment of Project Materials to the Port under this Section.

(b)  Required Assignment. If this DDA is terminated in whole or in part, upon
notice from Port, Developer will:

: @) provide to the Port at no cost within 60 days after the Port’s notice
a Project Assignment of all Project Materials, including all Structural Materials,
to the associated portions of the Project, to the extent permitted under Developer’s
consulting contracts;

(ii)  satisfy all outstanding fees relating to the Project Materials for
services rendered by any of the Project Consultants up to the Termination Date
and provide proof of payment to the Port; and

(iii)  subject to limitations in this Section, deliver copies of all Project
Materials in Developer’s possession or confirm for materials not in its possession,
on request from Project Consultants or the Port, that Project Consultants are
authorized to deliver all Project Materials to the Port.

(©) Allowed Disclaimer. Developer will be permitted to disclaim any
representations or warranties with respect to the Project Materials (other than
Developer’s payment of fees), and, at Developer’s request, as a condition to the delivery
of the Project Assignment and any Project Materials, the Port will provide Developer
with a release from liability arising after any future use by the Port of the Project
Materials, in a mutually acceptable form. Developer’s acceptance of the Port’s release
will be deemed to waive and release the Port from any claims by Developer of
proprietary rights or interest in the Project Materials.
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12. IMPROVEMENT PLANS
" 12.1.. Improvement Plans for Phase Improvements.

(a)  Generally. This Section applies to Developer’s submittal of Improvement
Plans for Phase Improvements. Developer has consented to the procedures in and agreed
to comply with ICA art 4 (Review Procedures for Improvement Plans, Inspections, and
Acceptance).

(b)  Other Deferred Infrastructure. Whenever the Parties agree that a Vertical
Developer will build Deferred Infrastructure, Developer will be required to:

(i) seek and obtain the appropriate Other City Agency’s consent to
inspect Deferred Infrastructure Plan for compliance with Developer’s approved
Improvement Plans in accordance with the ICA; and

(i)  coordinate the construction and permitting of the Backbone
Infrastructure with the related Deferred Infrastructure.

12.2. Review of Improvement Plans. All applicable City Agencies have conditionally
approved the Infrastructure Plan attached as DDA Exhibit B3.

(a) Review by City Agencies. The Port and Other City Agencies have entered
into the ICA, which establishes procedures for City Agency review and approval of
Improvement Plans and applications for construction permits for Horizontal
Improvements. In the ICA, the City Agencies agree to conduct their review consistently
with this DDA and the Development Agreement.

(b) Standard of Review. Except as otherwise provided in this DDA, the Port’s
review and approval or disapproval of Improvement Plans subject to its review will be
final and conclusive.

12.3. Conflicts with Other Governmental Requirements.

(a)  Other Regulatory Approvals. The Port will not withhold its approval, if
required under this DDA, of elements of or changes to Improvement Plans required by
any other Regulatory Agency if all of the following occur.

(i) The Port receives notice of the required change.

(ii)  The Port has at least 10 days to discuss the element or change with
the other Regulatory Agency requiring the element or change and with
Developer’s registered design professional in responsible charge.

(iii) Developer cooperates fully with the Port and the other Regulatory
Agency within the 10-day discussion period to reach a design solution satisfactory
to the Port and the other Regulatory Agency.

(iv)  As modified, the Improvements will comply with all applicable
laws.

()  Disputes. Developer and the Port recognize that regulatory conflicts may
arise at any stage in the preparation of the Improvement Plans, but that it is more likely to
arise at or after the Final Permit Sets have been prepared and may arise in connection
with permit applications. Accordingly, time is of the essence when a conflict arises.
Both Parties agree to use their good faith efforts to reach a solution expeditiously that
satisfies both Developer and the Port. At any time, either Party may submit the conflict
to the dispute resolution procedures of Section 9.4 (Binding Arbitration).
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12.4. As-Built Drawings. As a condition to the Port’s issuance of an SOP Compliance
Determination for each Phase, Developer must deliver to the Port As-Built Drawings for the
applicable Phase Improvement that meet the requirements of this Section.

(a)  Technical Requirements. As-Built Drawings must reflect all requests for
information responses, field orders, change orders, and other corrections to the
documents made during the course of construction. As-Built Drawings must be both in
the form of full-size (24” x 36™), hard paper copies and converted into electronic format
as full-size scanned tagged image files (TIFF) and AutoCAD files. As-Built Drawings
must be full-sized documents, with “mark-ups” neatly drafted to indicate modifications
from the original design documents, scanned at 400 dots per inch (dpi). Each drawing
must have a unique number stamped onto the title block. An index of drawings must be
prepared correlating drawing titles to the numbers. A minimum of 10 drawings must be
scanned as a test before execution of this requirement in full.

(b) Format. The AutoCAD files must be contained in Release 14 or.a later
version, and drawings must be transcribed onto electronic storage media. All “X-REF,”
“block” and other referenced files must be coherently addressed within the environment
of the compact disc. Media containing files that do not open automatically without
searching or reassigning “X-REF” addresses will be returned for reformatting. A
minimum of 10 complete drawing files, including all referenced files, must be transmitted
to the Port as a test before execution of this requirement in full.

(© Production Costs. Developer’s costs to produce required files will be
reimbursable Soft Costs unless Developer fails to comiply timely. with this Section. If
Developer does not comply, the Port, after giving notice to Developer, will have the right,
but not the obligation, to cause an engineer of the Port’s choice to prepare final surveys
and As-Built Drawings, plans and specifications, at Developer’s sole, unreimbursable
cost.

12.5. Schematic Design Review of Public Spaces. This Section specifies conditions
precedent to the Port’s issuance of construction permits for Park Parcels. [

(a)  Approval of Parks Plan. The Port Commission will adopt a Parks Plan,
which will include limits on restricted access events at Public Spaces consistent with
DA § 5.9 (Public Spaces) and may be added to the Port Code, before or in conjunction
with its approval of Developer’s first Schematic Design Application for Public Space in
Phase 1. Developer will have an opportunity to comment on proposed rules and
regulations in the Parks Plan before it is submitted to the Port Commission for approval.
After approval, the Parks Plan will apply to each Public Space when opened to the public
under this DDA.

(b)  Applications. Developer will submit to the Port a Schematic Design
Application for each Park Parcel sufficiently in advance of applicable Outside Date to
permit an orderly review and approval process. Developer may elect to include more

_ than one Park Parcel in each application.

(©) Presubmittal Meetings.

@) At least 30 days before submitting a Schematic Design Application
for Port Commission approval, Developer will provide the Port Director with
draft documents.

(i) At least 20 days before submitting a Schematic Design
Application, Developer and Port staff will schedule and hold at least one
presubmittal meeting.. Developer may submit information and materials
iteratively, and Developer and the Port staff may agree to hold additional
meetings.
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(iii)  If Developer fails to submit draft documents or to schedule a
presubmittal meeting as specified in this Subsection, the Port’s time for review of
the Schematic Design Application will be extended by 30 days.

(d)  Public Review. Prior to submitting a Schematic Design Application,
Developer will host a public presentation of its design and will provide a minimum of
two weeks’ notice by publication, posting, mailing, or other means reasonably aimed at
providing stakeholders with an opportunity to attend the presentation.

(e) Initial Port Review. Port staff will review each Schematic Design
Application for completeness. The Port will make its determination of completeness
within 15 days after submittal and will advise Developer in writing of any deficiencies.

® Design Advisory Committee Review. Port staff will transmit each
complete Schematic Design Application to the Design Advisory Committee for
consideration at its next noticed public meeting. The Design Advisory Committee will
make design recommendations to ensure that the design of Public Spaces is consistent
with the Design Controls and other Project Requirements.

(g)  Port Commission Approval. The Port Director will submit the applicable
complete Schematic Design Application to the Port Commission for review and
consideration with the Design Advisory Committee recommendation in accordance with
Subsection 5.3(¢) (Port Commission Meetings).

(h)  Approval of Public Space Improvement Plans.

Q) After the Port Commission’s approval of a Schematic Design
Application, Public Space Improvement Plans will be reviewed in accordance
with the ICA.

(i)  The Port Director may approve Public Space Improvement Plans
that amend or modify the approved Schematic Design Application if she finds that
the amendment or modification:

(1)  would not be a Material Modification;

(2)  would not be detrimental to the public welfare or injurious
to property or improvements in the vicinity of the Project; and

(3)  would be consistent with the Design Controls and other
Project Requirements.

13. CONSTRUCTION GENERALLY

13.1. Substantial Compliance with Plans. Developer agrees to construct Horizontal
Improvements in substantial compliance with approved Improvement Plans and in compliance
with applicable Project Requirements. Each Vertical Developer’s construction obligations w111
be subject to similar standards and be specified in its Vertical DDA.

13.2. Standards of Construction.

(a) Generally. Developer will be responsible for constructing all
Improvements in compliance with good construction practices, engineering standards
under the Professional Engineers Act (Cal. Bus. & Prof. Code §§ 6700-6799), and other
applicable laws.

(b)  Required Measures. Developer will undertake commercially reasonable
measures to:

() minimize damage, disruption, or inconvenience caused by its
work, including an obligation not to impede tenant access to adjacent premises;
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(i) make adequate provision for the safety and convenience of all
persons affected by the work;

(iii)  minimize the risk of damage to adjoining portions of the Project
Site, Horizontal Improvements and Vertical Improvements under way or
completed, and the surrounding property; and

‘ (iv)  minimize the risk of injury to its workforce and members of the
public.

13.3. Security. During all construction activities, Developer will be responsible for

taking commercially reasonable measures to secure the physical site and protect the public, as

well as the City, the Port, and their Agents, from reasonably foreseeable harm. Examples of
security measures are fencing, security patrols, and general liability insurance.

13.4. Contracting Procedures. Developer agrees to follow the contracting procedures
described in this Section to negotiate all construction contracts for Phase Improvements
consistent with each Phase Approval.

(@) General Contractor Selection. This Subsection applies to all construction
contracts.

S )] Developer will select one or more general contractors for each
Phase through a competitive “best value” selection process that requires the
general contractor and all subcontractors to be licensed by the Contractors State
License Board and in good standing with the City. “Competitive” for purposes of
this Section means that Developer receives at least three bids from qualified
bidders. Other relevant factors include the contractor team’s experience with
similar projects, contract price, and financial capacity, including ability to meet
bonding requirements and comply with all City contracting requirements.

(i)  Developer will submit a description of and rationale for its
proposed selection process, including examples of similar and different processes
that Developer considered to the Port Director for her approval. The proposed
selection process may provide for an expedited selection process for smaller
scopes of work, in accordance with specified standards. The Port Director will
not unreasonably withhold approval of a process that she finds is commercially
reasonable and designed to be fair and equitable.

(iii) Before initiating its general contractor selection process for
Phase 1, Developer will provide the Port with a list of the general contractors
from which Developer intends to solicit bids for construction of Horizontal
Improvements before issuing bid packages. The Port must deliver its objection to
any of the proposed general contractors to Developer within five business days
after receiving Developer s list. The Port’s reasons for objection will be limited
to the general contractor’s:

0y relevant experience and financial capacity, mcludmg its
ability to meet bonding requirements;

(2)  ability to comply with the Workforce Development Plan
and the Other City Requirements to the extent applicable; and

3 legal grounds for disqualification, such as disbarment or
failure to be licensed by the Contractors State License Board.

(iv)  If the Port objects to a general contractor, then Developer may
either: :

_ DDA-67
n:\port\as2017\0800041\01218570.docx

3482



(1)  provide the Port with notice of a replacement general
contractor, subject to the five-day objection period; or

2) submit the matter to the dispute resolution procedures of
Section 9.4 (Binding Arbitration).

) Before entering into a construction contract, Developer will
provide a report to the Port with supporting documents to demonstrate compliance
with the approved selection process and support the proposed selection as the
“best value” among all bidders. The Port Director will have five days to object to
Developer’s proposed selection, but only on the grounds that Developer did not
comply with the approved selection process or that the general contractor does not
reasonably represent the “best value” among all bidders.

(b)  Bid Package Requirements and Security. The bid package for general
contractors must include relevant Improvement Plans, which may be preliminary,
defining the scope of work. The bid package will require the general contractor to
guarantee performance and payment the work, which may be provided through a
subcontractor default insurance provided by the general contractor covering all enrolled
subcontractors, or require each subcontractor under subcontracts having a value of more
than $100,000 to provide payment and performance bonds guaranteeing their work.
Payment and performance bonds must be issued by a surety meeting the required
standards under the Subdivision Code.

(c) Guaranteed Maximum Price Contract. If Developer wishes to use a
guaranteed maximum price form of contract, it will select a contractor/CM-GC in
accordance with this Section, subject to the following additional requirements.

(i) In its bid, the CM-GC must include the following:
(1)  estimated preconstruction costs;

(2)  an estimate of General Conditions costs to complete the
Horizontal Improvements and the method used for estimation, such as a
fixed monthly cost for the staff and support;

(3)  aconstruction management fee as a fixed percentage to be
applied to the cost of Horizontal Improvements;

(4)  apreliminary estimate for the cost of the Horizontal
Improvements; and

(5)  any Horizontal Improvements the CM-GC intends to self-
perform.

(i)  Atthe end of the preconstruction period, Developer will negotiate
a GMP contract based on budgeting and estimating performed by the CM-GC in
collaboration with appropriate sub-trades at various de51gn milestones during
preconstruction, subject to the following.

48] Developer may elect to proceed under the negotiated GMP
contract terms or terminate the contract and issue a new solicitation in
accordance with this Section. In either case, the CM-GC will be required
to solicit competitive bids in accordance with this Section for each sub-
trade package, including work it wishes to self-perform.

(2)  The CM-GC’s decision to self-perform any of the sub-trade
work must be based on evidence of potential time savings, cost savings,
quality control, and enhanced worksite safety.
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3) GMP contract terms will limit contingency to 15% or less
unless the competitive process demonstrates that the market terms for
contingency are higher. If the proposed contingency is greater than 15%,
Developer must obtain the Port’s consent before negotiating the contract.

(4)  Developer must obtain the Port’s approval of contractual
incentives to ensure the contractor’s performance.

(iii)  Before entering into any GMP contract, Developer agrees to
provide the Port with the opportunity to review the proposed contract and its
scope of work. The Port’s review will be limited to determining the contract’s
consistency with the Phase Approval, selection process, approved Improvement
Plans, and Project Requirements. The Port will give notice of its determination
regarding consistency (including the reasons for any determination of
inconsistency) of the proposed GMP contract within 15 days after its dehvery to

.the Port.

(d) ~ Subcontractor Selection.

@) Developer’s general contractor will select subcontractors through a
competitive selection process. All subcontractors must provide evidence of
relevant experience and financial capacity and agree to comply with all applicable
City contracting requirements. Bidders that are not in good standing with the City
or are not licensed by the Contractors State License Board will not be eligible for
selection. Other relevant factors include the subcontractor’s experience with
similar projects, contract price, and financial capacity, including ability to meet
bonding requirements and comply with all City contracting requirements

(ii) Developer will submit a description of and rationale for the
proposed subcontractor selection process to the Port Director for her approval.
The Port Director will not unreasonably withhold approval if she finds the process
is commercially reasonable and designed to be fair and equitable.

(iii)  The general contractor will select subcontractors using the
approved selection process. The Port will be permitted to review, but not copy,
all bid documents, correspondence, and quotations from bidders promptly after
contractor selection.

(iv)  Developer may propose authorizing the general contractor to
perform trade work as appropriate for the project or to negotiate subcontracts
without competitive bidding in accordance with Section 13.5 (Sole Source
Contracts).

13.5. Sole Source Contracts.

(@)  Developer Validation. If Developer selects a contractor to perform a
particular scope without competitive selection, Developer must validate the costs as
qualified for reimbursement by either:

@) providing the Port with an engineer’s cost estimate of Hard Costs
demonstrating that the cost will not have a negative impact on the expected Phase
Budget; or

(i) demonstrating that the product or service is available from only
one supplier in the Bay Area region.
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(b)  Port Decision.

(i) The Port may hire a third-party consultant, with costs reimbursable
as Port Costs, to validate the Hard Costs and Soft Costs when evaluating the
commercial reasonableness of the sole source bid.

@ii) The Port Director will approve a proposal under this Section if
Developer is able to demonstrate to the Port Director’s reasonable satisfaction that
the cost is commercially reasonable.

13.6. Documentation of Costs.

(a)  Reporting. Whenever Developer anticipates incurring any Horizontal
Development Costs that do not satisfy Section 13.4 (Contracting Procedures), it will
include an estimate of the costs in its next Phase Quarterly Report submitted under
FP § 9.1(b) (Phase Quarterly Reports).

(b)  Estimated Costs. Each Phase Quarterly Report that Developer submits
under FP § 9.1(b) (Phase Quarterly Reporis) will update estimates of Horizontal
Development Costs for the Phase in as much reasonable detail as then practicable, based
on executed contracts and approved change orders to the extent available. The standards
for estimated costs include:

Q) substantial consistency with applicable Improvement Plans, subject
to approved changes;

(i)  line item details for all Hard Costs and Soft Costs;

(iii)  detail for cost changes due to approved and expected change
orders; and

(iv)  acomparison of updated costs with the applicable Phase Budget,
including costs incurred to date, percentage of work completed, and current cost
variances by line item.

(c) Disputes. The Port will notify Developer within five days after
Developer’s submission of documents described in Subsection 13.6(b) (Estimated Costs)
if the Port considers any of the estimated costs to be commercially unreasonable. If not
resolved by consultation under Subsection 13.7(a) (Purpose), the Parties may agree to
submit the following disputes for resolution under Section 9.5 (Nonbinding Arbitration):

() whether the challenged costs are commercially unreasonable;

(ii)  whether the challenged costs are outside the scope of approved
Improvement Plans;

(iii) proposed changes to address regulatory conflicts under this
Subsection; and

(iv)  whether the review process meets the applicable standard of
conduct.

(d)  Change Orders Generally. Developer and its general contractor may agree
on change orders to the underlying contract over the course of construction of the
applicable Phase Improvements, subject to Subsection 13.6(e) (Change Order
Threshold).

(e) Change Order Threshold. Developer must provide the Port with
information on any change order that would exceed $250,000 per occurrence at the
earliest feasible opportunity, but in any event no later than the next regular progress
meeting under Section 13.7 (Progress Meetings). If multiple occurrences are packaged in
a single change order, this threshold applies only to individual occurrences.
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® Reporting. All change orders will also be reflected in Developer’s
reporting of estimated or actual Horizontal Development Costs required under
FP §9.1(b) (Phase Quarterly Reports). Each Payment Request submitted under the
Acquisition Agreement, must include documentation supporting each change order,
including any amendment to a GMP or other construction contract reflecting change
orders at or above the threshold.

(g) Consultation. Developer agrees to consult with the Port to discuss
whether reasonable cost-containment and value engineering measures can be applied to
reduce expected cost increases above the threshold. At the Port’s request, the
consultation will take place outside of scheduled progress meetings.

(h)  Exigent Circumstances. When exigent circumstances make it infeasible
for Developer to wait until a progress meeting to share a contractor request for a
proposed change order above the threshold, Developer agrees to contact the Port’s
assigned engineer. orally and by email immediately after receipt of the change order
request. The Parties will meet within one business day to confer on whether reasonable
cost-containment and value engineering measures can be applied to reduce an expected
cost increase.

13.7. Progress Meetings.

(a)  Purpose. During construction of all Improvements, Developer will notify
Port staff about the place, date, and time of on-site construction progress meetings and
the expected discussion topics. The Port and the other Acquiring Parties will be entitled
‘to participate in all pertinent meetings. The purpose of the Acquiring Parties’
participation in these meetings will be to:

() review the status of design work and design decisions with
significant cost implications;

(ii)  review progress in the preparation and submission of Improvement
Plans to the Port for City Agency review;

(iii) review progress in constructing the Improvements;

(iv)  coordinate the Acquiring Parties’ inspections;

(v)  review any expected change orders and cost increases;
(vi) review any expected changes in the scope of work; and

(vii) review cost estimates and identify any expected cost increases and
means of achieving cost efficiencies or savings.

(b)  Disputes. Should Developer approve a change order that would result in
an increase above the change order threshold despite the Port’s objection as to the
eligibility of any additional cost for reimbursement, the Parties may agree to submit the
dispute for resolution under Section 9.5 (Nonbinding Arbitration).

(©) Emergency. In case of an emergency or other exigent circumstance (other
than a change order addressed in Subsection 13.6(h) (Exigent Circumstances)) making it
unreasonable to defer action until the next progress meeting, Developer will:

(i) provide oral notice to the Port of the circumstance;

(if)  specify in the oral notice the action that Developer proposes to take
in response to the situation; and

(iii) include the circumstance in the agenda of items to be discussed at
the next regular progress meeting.
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(d) Minutes. Developer agrees to prepare and distribute meeting minutes
promptly after each progress meeting. Port staff and Developer (and their respective
consultants) agree to communicate and consult informally as frequently as reasonably
necessary to assure that the formal submittal of any Improvement Plans to the Port can
receive prompt and speedy consideration.

(e) Representatives. For the purposes of this Section, until otherwise directed,
the Port’s representative is the Chief Harbor Engineer, and Developer’s representative is _

® Reports. During periods of construction, the Port will have the right to -
require Developer to submit monthly progress reports on construction to the Port, in form
and detail as required by the Port.

13.8. Other Construction Matters.

(a) Port and Other Governmental Permits. Developer has the sole
responsibility for obtaining all necessary permits for the Horizontal Improvements and
will submit applications for the permits directly to the applicable Regulatory Agency.
Whenever a Port building permit is required for Horizontal Improvements in a Phase,
Developer will submit to the Port a complete Permit Set of Improvement Plans
sufficiently in advance of Developer’s desired construction start date to permit review in
accordance with the ICA. Developer will bear all risk of delay due to its submission of -
an incomplete or insufficient permit application.

(b)  Port Right of Entry. Developer acknowledges that under the Master
Lease, the Port and its Agents have the right of entry onto the Project Site to the extent
reasonably necessary to carry out the purposes of this DDA as follows.

(i) The Port may inspect work on Horizontal Improvements on
reasonable prior notice to Developer during regular business hours. During an
inspection, the Port will comply with Developer’s onsite safety measures and act
reasonably to minimize any interference with Developer’s construction activities.
The Port will provide a copy of any inspection reports prepared by the Port or its
Agents promptly following Developer’s request, subject to the Port’s right to
withhold documents otherwise privileged or confidential. The Port disclaims any
warranties, representations, and statements made in any reports, will have no
liability or responsibility with respect to any warranties, representations, and
statements, and will not be estopped from taking any action (including later
claiming that the construction of the Horizontal Improvements is defective,
unauthorized, or incomplete) or be required to take any action as a result of any
inspection.

(ii)  The Port will have access required to install, repair, replace,
monitor, and service any security installations.

(iii)  The Parties may agree to submit disputes over whether Port actions
arising from entry under this Section or through the Port’s exercise of its right of
entry under the Master Lease unreasonably impeded Developer’s construction
activities for resolution under Section 9.5 (Nonbinding Arbitration).

(c) Construction Signs and Barriers. Developer will provide appropriate
construction barriers, construction signs, and a project sign or banner describing the
Project and will post the signs at the Project Site during construction. Except to the
extent governed by Design Controls § 2.10 (Wayfinding and Signage), the Port’s
Guidelines for Review and Approval of Signs and Murals on Port Property, adopted by
Resolution No. 97-12, will apply. Developer will submit the proposed size, design, text,
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and location of any construction signs and the composition and appearance of any
construction barriers to the Port for approval before installation.

(d)  Coordination. The Parties acknowledge that a number of construction
projects on public land near the Project Site are being or are expected to be constructed at
the same time as the construction of early Project Phases. Expected projects include the
rehabilitation of Lefty O’Doul Bridge, new residential development across from the
Project Site at Mission Bay Parcel 1 on Third Street on Channel Street and Mission Bay
Parcel 8 and Parcel 9A on Mission Rock Street at Terry A. Francois Boulevard, lease
build-outs at Pier 48.5, Pier 50, and 401 Terry A. Francois Boulevard. Developer and the
Port each agree to use reasonable efforts to coordinate construction efforts, to the extent
within each Party’s respective control, with those at other Project Sites in a manner
intended to reduce construction conflicts without material delay to Developer
Construction Obligations under this DDA.

(e) Construction Staging. During the DDA Term, Developer may use
portions of the Project Site as staging areas for construction lay down and parking,
construction equipment, and related materials in accordance with the Master Lease. The
Port will have no responsibility for providing additional areas for construction staging.

® Mechanics’ Liens. Developer will keep the Project Site and Horizontal

- Improvements free from any liens arising out of any work performed, materials
furnished, or obligations incurred by Developer or its Agents. Developer’s failure to
cause any construction-related lien to be released of record or bonded or take other action
acceptable to the Port within 30 days after Developer’s receipt of final notice of the
imposition of the lien will be a default under this DDA, and the Port will have the right at
its option to effect a release of the lien by any commercially reasonable means.
Developer at its sole cost, will reimburse the Port for all costs the Port incurs to do so
within 30 days after the Port’s demand. Developer will be permitted to contest the
validity or amount of any tax, assessment, encumbrance, or other lien and to pursue any
remedies associated with the contest, but the contest will be subject to all applicable
conditions in the Master Lease.

13.9. Mitigation Measures. Developer and the Port agree that construction and
operation of all Improvements will comply with applicable Mitigation Measures in the MMRP.

(a) Horizontal Improvements. Developer agrees to implement Developer
Mitigation Measures related to the Horizontal Improvements as required by the MMRP
and Project Requirements. Developer also agrees to cause its contractor, subcontractors,
and Transferees to comply with this obligation through its construction contracts and
Assignment and Assumption Agreements, as applicable.

(b)  Vertical Improvements. Developer and the Port agree that Vertical DDAs
and Parcel Leases will incorporate each Vertical Developer’s responsibility to implement
Developer Mitigation Measures related to Vertical Improvements.

(©) Other Horizontal Improvements. The Port agrees to implement the
Mitigation Measures that are Port obligations as required by the MMRP and use good
faith efforts consistent with the ICA to cause the necessary Other City Agencies to
implement any Mitigation Measures assigned to them.

14. HORIZONTAL DEVELOPMENT

14.1. Outside Dates. Developer must begin construction of Phase Improvements by
the Outside Dates in the Schedule of Performance. Outside Dates for Developer to finally
complete Phase Improvements will be established through the Phase Approval process.
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14.2. Site Preparation. The Port will issue construction permits for Site Preparation
on the conditions in this Section. Conditions to construction of other Horizontal Improvements
are not prerequisites to the Port’s issuance of Site Preparation permits.

(a) Improvement Plans. Developer will submit for the Chief Harbor
Engineer’s approval a Permit Set of Improvement Plans for the proposed Site Preparation
work and pay the permit fee. Demolition and Utility Relocation Plans, Mass Grading
Plans, and Ground Improvement Plans may be submitted separately or together in a
Permit Set. :

(b) Cost Estimates. Developer will submit current construction cost estimates
for the work, to the extent not included in a previously submitted Phase Quarterly Report
updating the Phase Budget or an Acquisition Price Update, supported by contract bids or
executed contracts procured in compliance with Article 13 (Construction Generally).

(©) Adequate Security. Developer will provide evidence of Adequate Security
meeting the requirements of Article 16 (Adequate Security for Project Activities). Until
the Port issues a Notice to Proceed for Phase Improvements, Phase Security will be
limited to the estimated cost of authorized Site Preparation.

(d)  Regulatory Approvals. Developer will provide evidence to the Port that
Developer has obtained all other required Regulatory Approvals for the work.

(e) Insurance. Developer will provide evidence that it has satisfied applicable
Insurance Requirements.

14.3. Other Horizontal Improvements. The Port and Developer will execute a Notice
to Proceed confirming that all conditions described in this Section have been satisfied or waived
before Developer begins any other Phase Improvements.

(@) Conditions for Developer’s Benefit. The following are conditions to
Developer’s obligation to begin construction of any Phase Improvements unless waived
by Developer in its sole discretion.

Q) The Port has performed all obligations under this DDA that the
Port is then required to have performed.

(i)  The Port is not in Material Breach of this DDA, and no Prospective
Breach remains uncured.

(b)  Conditions for Port’s Benefit. The conditions in this Section are solely for
the benefit of the Port. Only the Chief Harbor Engineer, in his sole discretion, may waive
any of those conditions.

@) Developer is not in Material Breach of this DDA, and no
Prospective Breach by Developer remains uncured.

(ii) Developer has met all Adequate Security requirements under
Article 16 (Security for Project Activities).

©) Mutual Conditions. The following may be waived only if both Parties
agree, and are waivable only to the extent permitted by law.

] The Port has issued the applicable Phase Approval, approved the
Phase Budget, and approved Developer’s Schematic Design Application for any
Park Parcels in the Phase.

(if)  Developer has obtained Public Works’ conditional approval of the
Tentative Map for the Phase Area, entered into a PIA with the City, provided all
bonds required under the Subdivision Code, and Public Works’ authorization to
begin construction.
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(iii)  Each applicable Acquiring Agency has reviewed and approved
Improvement Plans for the Phase Improvements under the ICA.

(iv)  All other Regulatory Approvals required to begin construction of
the Phase Improvements have been issued and are final.

(v)  Developer has entered into one or more contracts for the
construction of the Phase Improvements consistent with the Phase Budget and
Article 13 (Construction Generally).

(d)  Effect of Failure of Condition. Developer’s failure to satisfy any
condition described in Subsection 14.3(b) (Conditions for Port’s Benefit) for one Phase
will not alone:

@) be a failure of Port conditions for any other Phase unless the failure
directly impedes the other Phase;

, (ii)  relieve either Party of any obligations that previously arose under
this DDA; or

(iii)  be a Material Breach except in conjunction with Developer’s
failure to meet an Outside Date for the Phase or Developer’s abandonment of
construction after notice and the opportunity to cure.

14.4. Regulatory Approvals.
(a) Requirement to Obtain. Developer understands that:

@) its construction of Horizontal Improvements will require
Regulatory Approvals from other Regulatory Agencies to begin construction
under this DDA; and

(ii)  no Port action with respect to the Developer Construction
Obligations in the Port’s regulatory capacity is a guarantee that other Regulatory
Agencies will grant required Regulatory Approvals.

(b)  Cooperation. The Port will cooperate reasonably with Developer to obtain
required Regulatory Approvals and will sign any application that the Port is required to
sign as a co-applicant or co-permittee. Developer is not authorized to agree to any
conditions or restrictions to a Regulatory Approval that would create any Port obligation
not expressly stated under this DDA without the Port’s approval in its sole discretion.
The Port’s obligation under this Subsection does not apply to any application for a
Regulatory Approval that would require the Port to incur any material costs unless
Developer agrees to reimburse the Port.

(c) City Regulatory Approvals.

@) Developer and the Planning Department, with the Port’s consent,
have entered into the Development Agreement, which will govern certain land use
matters under the Planning Code, including Impact Fees and Exactions.

(ii)  The Port and Other City Agencies, with Developer’s consent, have.
entered into the ICA specifying certain procedures and standards that will apply
when Developer seeks Regulatory Approvals from Other City Agencies.

(iii)  Under this DDA, the Development Agreement, and the ICA, City
Agencies, including the Port and the Planning Department, have agreed that their
Regulatory Approvals will be consistent with Existing City Laws, their prior
Regulatory Approvals, and, as applicable, this DDA (for the Port), the
Development Agreement (for the Planning Department), and the ICA (for Other
City Agencies).
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(d) Compliance. Developer is solely responsible for ensuring that the design
and construction of the Horizontal Improvements comply with all Project Requirements
at no cost to the Port.

(e) Noncompliance. Developer will pay any fines and penalties and perform
any corrective actions imposed for noncompliance with any applicable Regulatory
Requirement and indemnify the Port against any liability arising from noncompliance,
even if the Port is a co-permittee. Fines, penalties, and costs of corrective actions will not
be reimbursable Horizontal Development Costs.

14.5. Deferred Infrastructure.

(a)  Identification of Deferred Infrastructure. The timely and efficient
construction of Phase Improvements may require the construction of certain Deferred
Infrastructure to be delayed until the adjacent Vertical Improvements are built. When
Developer submits its Basis of Design Report under the ICA, it will identify Deferred
Infrastructure as “not-in-permit.”

() Deferred Infrastructure Zones. To the extent known, Developer will
identify Deferred Infrastructure Zones associated with the applicable Phase
Improvements in each Phase Submittal and with each Basis of Design Report.

(©) Construction of Deferred Infrastructure. Developer (or a Vertical
Developer under a Vertical DDA) will be obligated to construct the Deferred
Infrastructure in accordance with the Project Requirements and the applicable Schedule
of Performance.

14.6. SOP Compliance. This Section sets forth the procedures for determining

whether Developer has finally completed Phase Improvements by the Outside Date under the
Schedule of Performance. The ICA addresses procedures and standards that will apply when
Developer seeks certain Regulatory Approvals from the Port and Other City Agencies, including
future acceptance of Phase Improvements.

(a) Request to Port.

@) Developer will submit its SOP Compliance Request to the Chief
Harbor Engineer a request for a Determination of SOP Compliance. Developer’s
request must include all of the documents listed in DDA Exhibit B9.

(i) = Unless the SOP Compliance Request specifically requests a
determination as to Deferred Infrastructure, the Chief Harbor Engineer will make
an SOP Compliance Determination without regard to Deferred Infrastructure.

(b)  SOP Compliance Determination.

@) The Chief Harbor Engineer will review the SOP Compliance
Request and will consult with Other City Agencies as provided under the ICA to
determine whether Developer has finally completed Phase Improvements in
compliance with the Schedule of Performance. A Determination of Completion
issued by Public Works will be sufficient to find it complete in an SOP
Compliance Determination.

(i)  Under the ICA, each Other City Agency must respond within
30 days to the Chief Harbor Engineer with any comments, subject to a 14-day
- cure period for failure to respond within the 30-day period. In any event, the
Chief Harbor Engineer will grant or withhold each SOP Compliance Request
within 45 days after receiving Developer’s complete SOP Compliance Request.

(iii) The Chief Harbor Engineer will grant an SOP Compliance Request
by issuing an SOP Compliance Determination identifying each finally complete
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Phase Improvement. The Parties will negotiate on the form of the SOP
Compliance Determination before Developer submits its Phase Submittal for
Phase 1.

(iv)  If the Chief Harbor Engineer disapproves the SOP Compliance
Request, he will deliver instead a reasonably detailed description of the reasons
for disapproval and measures necessary to address the deficiencies. Developer’s
resubmittal of an SOP Compliance Request will be subject to the same review and
response periods.

(v)  Ifthe Chief Harbor Engineer fails to respond to the SOP
Compliance Request within 45 days after receiving Developer’s complete packet,
Developer may submit a request to the Chief Harbor Engineer, clearly labelled,
“Action Required for Determination of SOP Compliance or Deemed Approval,”
in accordance with App 9 4.5 (Notices) and Section 18.1 (Notices) requesting
issuance of the SOP Compliance Determination. If the Chief Harbor Engineer
fails to respond within 15 days after the date the notice is delivered, the SOP
Compliance Request will be deemed approved solely for the purpose of
establishing Developer’s compliance with the Schedule of Performance. -

©) Effect of SOP Compliance Determination. An SOP Compliance
Determination or deemed approval under clause (iv) of Subsection 14.6(b) (SOP
Compliance Determination):

@) will conclusively establish Developer’s compliance with the
Outside Date under the Schedule of Performance for final completion of each
Phase Improvement listed in the SOP Compliance Request; but

(i)  will not have any precedential effect for the purpose of the City's
acceptance of Horizontal Improvements.

(d)  Effect of Recordation. Developer may record in the Official Records each
SOP Compliance Determination or, if applicable, a Memorandum of Deemed Approval.
After a recordation, any person then owning or later purchasing, leasing, or otherwise
acquiring any interest in the applicable Phase Area will not, solely by virtue of its interest
or actual or constructive knowledge of the contents of this DDA, incur any obligation or
liability under this DDA for the construction, operation, restoration, or rehabilitation of
the Phase Improvements to which the recorded document applies.

(e) Timing. The Schedule of Performance includes Outside Dates by which
Developer must obtain an SOP Compliance Determination for all Phase Improvements,
including Public Spaces within Park Parcels and Deferred Infrastructure. Developer will
not be in Material Breach for failure to meet the Outside Date for an SOP Compliance
Determination if it has submitted a complete SOP Compliance Request for the applicable
Improvements at least 45 days before the applicable Outside Date, and, if SOP
Compliance Request, Developer is diligently curing any deficiencies identified by the
Chief Harbor Engineer.

14.7. Acceptance of Port Facilities. After the Chief Harbor Engineer issues an SOP

Compliance Determination for any Park Parcel or other Phase Improvement that the Port will
accept, subject to final completion of Deferred Infrastructure, Port staff will place an item on the
Port Commission’s calendar in accordance with Subsection 5.3(c) (Port Commission Meetings).
Port staff’s memorandum to the Port Commission will report on the findings made by the Chief
Harbor Engineer in issuing the SOP Compliance Determination and recommend that the Port
Commission accept the applicable Park Parcel or Phase Improvement on the following terms.
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(a) Conformity Findings. The Port Commission finds that the Improvement is
a functional Public Space or Phase Improvement and is constructed in conformity with
the Project Requirements.

(b)  Delegation for Deferred Infrastructure. The Port Commission delegates to
the Port Director the authority to accept Deferred Infrastructure associated with the
applicable Improvement. The Port Commission resolution will specify any conditions to
the actions delegated to the Port Director.

(©) Release and Acceptance. Upon satisfaction of all conditions required by
the Port Commission for acceptance, the Port Commission will authorize and direct the
Port Director, or her designee, to record a partial release in accordance with ML § XXXX
(Adjustment of Premises for Development) releasing the area containing the finally
complete Improvement from the Master Lease promptly after the Chief Harbor Engineer
issues an SOP Compliance Determination for the Deferred Infrastructure. The Port
Director will deliver a conformed copy of the recorded document to Developer promptly
after recordation. If the Deferred Infrastructure is the last of the required Phase
Improvements to be finally completed, the Port Director also will deliver a signed Phase
Completion Certificate to Developer. -

(d)  Effect of Recordation. Recordation of the partial release under
Subsection 14.7(c) (Release and Acceptance) will:

@) transfer ownership of the applicable Improvement to the Port; and

(i)  release Developer from future obligations for liability or repair of
the Improvement except to the extent provided under Section 8.3 (General
Indemnity), Section 8.4 (Hazardous Materials Indemnity), and applicable
warranties.

14.8. Acceptance of Other Horizontal Improvements.

(a) City Acceptance. The ICA provides for the City Agencies to meet and
confer to consider other standards and procedures for acceptance of Horizontal
Improvements, including Utility Infrastructure and, if desired, adopt procedures for
obtaining the acceptance of Horizontal Improvements by the Board of Supervisors.

(b)  Release from Master Lease. For any Horizontal Improvement that any
Other City Agency accepts in accordance with applicable Regulatory Requirements, upon
a City Agency’s acceptance of a Horizontal Improvement, the Parties will record a Partial
Release under ML § XXXX (Adjustment of Premises for Development), which will release
Developer from future obligations for liability or repair except to the extent provided
under Section 8.3 (General Indemnity), Section 8.4 (Hazardous Materials Indemnity),
and applicable warranties. '

14.9. Maintenance of Horizontal Improvements.

(@) New Port Facilities. Developer will be required to maintain Phase
Improvements that will be under Port jurisdiction until the Port issues the applicable
Phase Completion Certificate.

(b)  Existing OQutfall Infrastructure. From the date that Developer begins work
on a portion of the Outfall Infrastructure until the Acquiring Agency accepts the
Relocated Outfall Infrastructure, Developer be responsible for all associated maintenance
and repair. This obligation does not include responsibility to maintain Other Regulatory
Approvals to operate the Outfall Infrastructure.

(¢)  Non-Port Facilities. Developer will be required to maintain all other
Phase Improvements until the effective date of the Board of Supervisors’ acceptance
action.
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(d)  Services Special Taxes. The Parties expect to fund Ongoing Maintenance
Costs of completed Phase Improvements by Services Special Taxes from the Mission
Rock CFD in accordance with FP § 4.6 (Services Special Taxes).

(e) Maintenance as Soft Costs. All Ongoing Maintenance Costs will be Soft
Costs to the extent Services Special Taxes are not available to pay for the costs. Upon
30 days’ prior notice, the Port may require Developer to provide Maintenance and Repair
Security in an amount up to 5% of the Hard Costs of the covered Phase Improvements as
additional security for its obligations under this Section.

14.10. Completion of Development Parcels. Developer Construction Obligations

include completing all work necessary to prepare Development Parcels for conveyance to
Vertical Developers, including the following.

15.

(a)  Final Map. Developer must obtain approval of the Final Maps creating
separate legal parcels for each Development Parcel and have them recorded in the
Official Records.

(b)  Site Conditions. Each Development Parce] will be graded and soil
compacted under the applicable grading permit and the geotechnical recommendations
for the site as certified by Developer’s geotechnical engineer in a form acceptable to the
Port.

() Phase Improvements. Developer will complete construction of the Phase
Improvements serving each Development Parcel, except to the extent that the Port in
consultation with Other City Agencies has agreed to make Vertical Developers assume
responsibility for applicable Deferred Infrastructure, and otherwise be in compliance with
the Phase Schedule for other Phase Improvements.

(d)  Regulatory Approvals. Developer will éatisfy all other obligations under
applicable Regulatory Approvals.

INSURANCE
Developer will be required to meet the Insurance Requirements under the Master Lease.

As a part of each Phase Submittal, Developer may propose the form, amount, type, terms, and
conditions of insurance coverages required of Developer in connection with the applicable Phase
to the extent different from the Insurance Requirements, which the Port Director will consider
for approval in consultation with the City’s Risk Manager.

16.

SECURITY FOR PROJECT ACTIVITIES
16.1. Adequate Security. Developer must provide to the Port Adequate Security from

one or more Obligors meeting the Obligor Net Worth Requirements to secure obligations under
this DDA as provided in this Article.

(a)  Multiple Adequate Security Instruments. If Developer provides more than
one instrument of Adequate Security, the instruments must not be cross-defaulted, and
liability under each will be several and not joint, unless Developer requests otherwise
with each Obligor’s consent. The Port will have the right to proceed against all forms of
Adequate Security securing the same obligation simultaneously or in any order that the
Port elects in its sole discretion.

(b)  Substitution of Adequate Security. Developer has the right to substitute at
any time any portion of the Adequate Security that it has provided to the Port with
another form of Adequate Security that meets the requirements under this Article.

(c) Material Breach. Except as specified in Subsection 16.3(a) (Delivery),
Developer’s failure to provide timely, or to cure its failure to provide and maintain or
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replenish, Adequate Security as required under this Article will be a Material Breach of
this DDA under Section 11.2 (Material Breaches by Developer). Immediately after this
Material Default, Developer must:

(i) take steps to preserve the existing condition of Improvements and
other actions necessary to protect public health and safety; and

(i)  suspend all other activities that were, or were to be, secured by the
Adequate Security.

16.2. Loss Security.

(a) Delivery. As a condition to the Port’s issuance of the first construction
permit for each Phase, Developer will provide to the Port Loss Security in the aggregate
amount of $5.5 million to secure Developer Reimbursement Obligations for the Phase.
Each Loss Security instrument must be issued by an Obligor that meets the Obligor Net
Worth Requirement and be in a form approved by the Port Director. Developer will
maintain and replace or replenish the Loss Security until the applicable Loss Security
End Date.

(b)  Delivery by Transferees. As specified in Article 6 (Transfers), the Port
Commission’s approval of any Transfer will be conditioned on the contmued availability
of Loss Security meeting the requirements of this Section.

(c) Replenishment. No payment or performance by the Obligor under any
Loss Security will reduce or eliminate the requirement for Loss Security meeting the
requirements of this Section until the applicable Loss Security End Date. Accordingly,
within 30 days after any payment or performance by an Obligor under its Loss Security,
Developer or its Transferee, as applicable, will replenish the Loss Security to its previous
level. Developer or its Transferee may satisfy this requirement by replacing the Loss
Security or providing an amendment to the Loss Security from the Obligor that honored
the claim meeting all of the requirements for the Loss Security under this DDA.

(d) Release. The Port will release the unused portion of any Loss Security
and, on request, destroy or return the original instrument to Developer or Transferee after
the Loss Security End Date.

(e) Relationship to Phase Security. Developer Reimbursement Obligations
are secured by Loss Security and not by Phase Security. The Port may demand payment -
and performance of Developer Reimbursement Obligations only under the Loss Security.

16.3. Phase Security.

(@) Delivery.

(i) As a condition to the Port’s issuance of the first construction
permit for each Phase, Developer must provide to the Port Phase Security in form
acceptable to the Port and in the Secured Amount required under this Section.
Phase Security will secure completion of Developer Construction Obligations for
the Phase, including payment of the related costs of labor, materials, equipment,
and services.

(i) Developer must deliver the Phase Security to the Port at least five
business days before commencing construction with respect to the particular
Phase for which Phase Approval has been received without any requirement that
the Port provide notice or an opportunity to cure. The Port will not be required to
issue a construction permit until five business days after its receipt of Phase
Security, and the five-day delay will not be an Excusable Delay if it causes
Developer to miss the Outside Date to begin construction of Phase Improvements.
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(b) Secured Amount.

(i) Subject to clause (ii) of this Subsection, Phase Security will have
aggregate liability no less than 100% of estimated cost of Developer Construction
Obligations for the Phase. More specifically, Developer will provide security
sufficient to pay for 100% of the costs to complete the Phase Improvements, plus
(without duplication) 100% of the costs of labor, materials, and goods needed to
complete the Phase. In each case, the Port Director will approve the proposed
Phase Security.

(i) To the extent that the Phase Security secures the same obligations
for which Developer has provided Improvement Bonds to Public Works, the Port
will approve an appropriate reduction in the Secured Amount of the Phase
Security under this DDA. In all cases, the sum of the payment and performance
obligations that Developer provides under the Subdivision Code and the Phase
Security will be 100% of the estimated cost of payment and performance of
Developer Construction Obligations for Phase Improvements.

(c) Reduction. Return, and Release.

(i) Phase Security will be proportionately reduced when Developer
has satisfied portions of Developer Construction Obligations for the Phase to the
extent approved by the Port or by the express terms of the Phase Security.

(ii)  Phase Security will be released when Developer has satisfied all
Developer Construction Obligations for the Phase. After the Port has issued the
last Final Phase Completion Certificate for the Phase, Developer may ask the Port
to destroy or return to-Developer the original Phase Security documents.

(iii)  If the Port terminates this DDA as to a Phase before issuing the last
Final Phase Completion Certificate for that Phase, the Port will release the Phase
Security when Developer Construction Obligations for the period ending on the
Termination Date are complete or, if applicable, as ordered by a final judgment.

(d)  Port Facilities. When implementing this Section, the Parties expressly
agree to take into account their agreement that Developer may provide Adequate Security
for Developer Constructions relating to Improvements that will be Port facilities
separately from Adequate Security required under the Subdivision Code.

16.4. Obligor Net Worth.
(a) Verification.

@) Documentation for each form of Adequate Security will require the
Obligor to provide reasonably satisfactory evidence to the Port on request that the
Obligor satisfies the Obligor Net Worth Requirement. The Port may direct its
request to the Obligor or Developer from time to time but not more than once in
any calendar year unless the Port reasonably believes that a Significant Change to
Obligor has occurred.

(i)  Inresponse to the Port’s request, Developer or the Obligor must
provide to the Port a copy of a financial statement on the Obligor’s financial
condition prepared by a CPA. The report must not be dated more than six months
before the date of the Port’s request and must include the CPA’s unqualified
opinion (subject to customary qualifications) that the data in financial statement
are fairly stated in all material respects.

(iii) If the Obligor or Developer does not to provide the financial
statement within 30 days after the Port’s request, Developer will deliver to the
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Port a new form of Adequate Security that satisfies the requirements of
Section 16.1 (Adequate Security) within the following 30 days.

(iv)  If a Significant Adverse Change to Obligor occurs of which
Developer has actual knowledge, Developer will notify the Port as soon as
reasonably practicable. Within 45 days after the occurrence of the Significant
Change to Obligor, Developer will deliver to the Port a new form of Adequate
Security that satisfies the Adequate Security Requirements from a replacement
Obligor that satisfies the Obligor Net Worth Requirement.

(v)  An Obligor may satisfy the Obligor Net Worth Requirement by
providing a guaranty satisfactory in form and content to the Port Director in her
sole discretion, guaranteeing the Secured Amount from a different person that
meets the Obligor Net Worth Requirement.

17.  LENDER RIGHTS

17.1. Right to Encumber. Subject to this Article, Developer or permitted Transferee
may encumber its respective real property interest in a Development Parcel as a Borrower under
a Deed of Trust to secure the Borrower’s obligation to repay one or more loans that a Lender
makes to finance Improvements benefiting the Encumbered Property. Thls Article does not
apply to Pier 48.

17.2. Lender’s Right to Transfer. A Lender may transfer any part of its interest in a
Deed of Trust without the consent of or notice to any Party, but the Port will not be obligated to
give notice under this DDA to a successor Lender until the Lender or its successor delivers to the
Port notice of the transfer, copies of the documents effecting the transfer, and successor notice
information. More specifically, if the Port receives notice of a Deed of Trust transfer after
delivering a copy of a notice or demand to the original Lender under Section 17.4 (Copies of
Notices), the successor Lender will not be entitled to an extension of the time periods for a
Lender’s response or performance.

17.3. Certain Assurances. The Port agrees to cooperate reasonably with prospectwe
Lenders to confirm Lender rights under this DDA.

17.4. Copies of Notices. A Lender that wishes to receive copies of notices from the
-Port of the occurrence of the pertinent Borrower’s default under this DDA will give notice to the
Port under App 9 A.5.4 (Interested Persons) providing the Lender’s address for notices and
requesting copies of notices from the Port to the Borrower. When the Port delivers any notice or
demand to a Lender relating to its Borrower’s default, the Port will deliver a copy to the Lender
at the address listed in its most recent notice to the Port.

17.5. Option to Cure Defaults. Each Lender may elect to cure or cause to be cured an
Event of Default by its Borrower.

(a)  Extended Cure Perlods A Lender electing to cure will have any cure
period specified in Section 10.2 (Events of Default by Developer) or Section 11.1
(Material Breaches by Developer), plus an additional 30 days to cure a monetary Event of
Default or Material Breach and an additional 60 days to cure a nonmonetary Event of
Default or Material Breach that can be cured without obtaining title to or control of the
Encumbered Property.

(b)  Port Forbearance. The Port will refrain from exercising any of its
remedies for an Event of Default or for a Material Breach after the periods under
Subsection 17.5(a) (Extended Cure Periods) expire if the Lender does all of the
following:
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) gives notice to the Port before the extended cure period expires
that the Lender intends to initiate a Foreclosure Sale within 60 days after its notice
to the Port; :

(i)  begins proceedings for a Foreclosure Sale within 60 days after its
notice to the Port and completes the Foreclosure Sale within 180 days after notice
to the Port; and

(iii)  promptly after completing the Foreclosure Sale, cures all
outstanding Events of Default and Material Breaches except matters covered by
Subsection 17.6(a) (Developer Construction Obligations) and Subsection 17.6(b)
(Personal Obligations).

17.6. Foreclosure Purchaser’s Limited Obligations and Rights.

(a)  Developer Construction Obligations. No Foreclosure Purchaser will be
obligated under this DDA to obtain Phase Approvals, begin construction or complete
construction of Horizontal Improvements or Vertical Improvements, or provide any form
of Adequate Security (unless it chooses to construct Improvements). Although no
Foreclosure Purchaser is obligated to do so, a Foreclosure Purchaser that directly or
indirectly obtains title to the Encumbered Property and then properly completes
construction of approved Improvements on the Encumbered Property under this DDA is
entitled to a Final Phase Completion Certificate on request to the Port. Nothing in this
DDA permits or authorizes any Lender Foreclosure Purchaser to construct any
Improvements other than uses and Improvements consistent with the Project
Requirements.

(b)  Personal Obligations. No Lender or Foreclosure Purchaser will be
obligated under this DDA to cure any Event of Default or Material Breach that is
personal to its Borrower, such as the Borrower’s Insolvency or failure to submit required
information in the Borrower’s possession.

(©) Assumption after Foreclosure Sale.

@) Except as specified in this Article, no Lender or Foreclosure
Purchaser will have any obligations or other liabilities under this DDA unless the
Lender completes a Foreclosure Sale and enters into an agreement expressly
assuming Developer’s development rights and obligations under this DDA. A
Foreclosure Purchaser will take title subject to this DDA to the extent applicable
to the foreclosed Encumbered Property, including any Claims for payment or
performance of obligations that are due as of the date of the Foreclosure Sale, as a
condition to enjoying certain benefits under this DDA.

(ii)  If a Foreclosure Purchaser assumes obligations to construct
Improvements on the Encumbered Property under this DDA, the Port will agree
to reasonable extensions of the construction-related periods under the Phase
Schedule and, if applicable, the Schedule of Performance. In addition, a
Foreclosure Purchaser will be entitled to reimbursement of its Horizontal
Development Costs.

(d)  No Assumption After Foreclosure Sale. Ifa Foreclosure Purchaser does
not enter into an assumption agreement with the Port within XXXX days after the date of
the Foreclosure Sale, the Port will have the right to terminate this DDA in reference to
the Encumbered Property.

(e) Nominees. This Section also applies to a Lender’s nominee in a
Foreclosure Sale.
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17.7. No Impairment of Lien. A Borrower’s Event of Default or Material Breach

under this DDA will not invalidate the lien of the applicable Deed of Trust.

17.8. Multiple Deed of Trusts.

(a)  Priority of Liens. If more than one Deed of Trust attaches to any part of
the Encumbered Property, the senior Lender will be vested with all rights under this
Article to the exclusion of any junior Lender. For purposes of this Section, in the absence
of a final court order establishing lien priority, the Port may rely on a title report prepared
by a reputable title company licensed to do business in California and having an office in
San Francisco as conclusive evidence of lien priority.

(b)  Junior Lender’s Rights. If a senior Lender fails to exercise its rights under
this Article with respect to the Encumbered Property, then rights under this Article will
vest in junior Lenders successively in their order of priority on a junior Lender’s delivery
of notice to the Port asserting rights under this Article with a copy delivered :
simultaneously to the senior Lender. A junior Lender exercising its rights will not be
entitled to any further extensions of the cure periods under Subsection 17.5(a) (Extended
Cure Periods).

17.9. Cured Defaults. The Port’s right to pursue any remedies for an Event of Default

or Material Breach will terminate on the date a Lender cures the Event of Default or Material
Breach if the cure is completed within the time provided under Subsection 17.5(a) (Extended
Cure Periods), Subsection 17.5(b) (Port Forbearance), or Subsection 17.6(c) (Assumption after
Foreclosure Sale).

17.10. Application. This Article pertains only to Lenders holding perfected liens on

Encumbered Property and has no application to any Deed of Trust securing obligations unrelated
to the Project Site.

17.11. Estoppel Certificates. Each Party agrees to execute and deliver to the requesting

Party and, if requested, any Lender or prospective Lender, within 20 days after a the request is
made, an estoppel certificate with regard to the following matters.

18.

(a) Modification. The responding Party must state that this DDA:
() is unmodified and in full force and effect;

(i)  isin full force and effect with modifications specified in the
estoppel certificate; or

(iii)  isnot in full force and effect for reasons specified in the estoppel
certificate.

(b)  Defaults. The responding Party will state whether it is aware of any Event
of Default or Material Breach or the occurrence of an event that with notice or the
passage of time or both would be an Event of Default or Material Breach if not cured, by
the other Party under this DDA and, if so, describing the event, Event of Default, or
Material Breach.

MISCELLANEOUS PROVISIONS ,
The following apply to this DDA in addition to the standard provisions in the Appendix.
18.1. Notices.

(a) Notice Addresses. Addresses for notice under this DDA are listed below.
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Port: Port of San Francisco
Pier 1
San Francisco, CA 94111
Att’n: Mike Martin, Director, Real Estate & Development

Telephone:  (415) 274-0400
Facsimile:  (415) 274-0495
Email: michael. martin@sfport.com

With a copy to: City Attorney’s Office
Port of San Francisco
Pier 1
San Francisco, CA 94111
Att’n: Eileen Malley, General Counsel

Telephone:  (415) 274-0485
Facsimile: (415) 274-0494
Email: eileen.malley@sfgov.org

Developer:
Attention:

Facsimile:
Email:

With copies to:
Attention:

Facsimile:
Email:

18.2. Tranmsaction Documents.

(a) Relationship to ENA and Master Lease. The ENA will terminate on the
later of the date that this DDA is fully executed and the Reference Date This DDA will
control over any inconsistent terms in the Master Lease.

(b)  Documents on Record with the Port. All exhibits and attachments to this
DDA need not be recorded but will be kept on file with the Port as amended or
supplemented from time to time. In addition, the Proforma as of the Reference Date is on
file with the Port, and the Port will keep on file each updated Proforma as approved by
Developer and the Port. The Port Director and Developer will update or supplement the
Schedule of Performance from time to time to reflect changes to the same as permitted in
this DDA. All public records on file with the Port will be made available to members of
the public in keeping with the Port’s standard practices and public records laws.

(© Brokers. Developer and the Port each represents to the other that it has
not employed a broker or a finder in connection with the execution and delivery of this
DDA, and agrees to indemnify the other from the claims of any broker or finder in
relation to the Project.
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18.3. Lien of Agreement.

(a) Recordation. The Parties agree that this DDA and certain exhibits, when
fully executed, will be recorded in the Official Records because the obligations under this
DDA and other documents to be recorded are covenants that attach to and run with
Developer’s interest in the Project Site under the Master Lease and this DDA.

(b)  Partial Releases. The Port will cause the lien of this DDA to be released
as to Development Parcels through the Close of Escrow for the Parcel Lease between the
Port and the applicable Vertical Developer. But no partial release of the lien of this DDA
will release Developer Construction Obligations as to any other portion of the Project
Site or of Developer Reimbursement Obligations.

: (© Termination of Agreement. If this DDA is terminated, Developer or the
Port may record a Termination Notice as provided in Subsection 11.6(c) (Recorded
Notice). Recordation of a Termination Notice will terminate the lien of this DDA as to
all portions of the Project Site affected by the notice except for provisions that expressly
survive the expiration or termination.

18.4. Survival.

(a) Generally. Except as provided otherwise, termination or expiration of this
DDA will not affect:

(i) rights and obligations in reference to Adequate Security for an
obligation arising before termination or expiration;

(ii)  any provision of this DDA or any other Transaction Document that
expressly survives the expiration or termination of this DDA; or

(iii)  rights and obligations under the Financing Plan or the Acquisition
Agreement to the extent related to an obligation arising before termination or
expiration or that expressly survives the expiration or termination.

[Remainder of page intentionally left blank.]
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Developer and the Port have executed this DDA as of the last date written below.

DEVELOPER:

SEAWALL LOT 337 ASSOCIATES, LLC,
a Delaware limited liability company

By:
Name:
Its:

Date:

PORT:

CITY AND COUNTY OF

SAN FRANCISCO,

a municipal corporation, operating by and
through the San Francisco Port Commission

By:

_Port Director

Date:

Authorized by Port Resolution No.
and Board Resolution No.

APPROVED AS TO FORM:
Dennis J. Herrera, City Attorney

By:

Joanne Sakai
Deputy City Attorney
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Lodged with Board of Supervisors 2/1/18.

CITY AND COUNTY OF SAN FRANCISCO
MARK FARRELL, MAYOR

APPENDIX TO TRANSACTION DOCUMENTS

FOR THE

MissiON ROCK PROJECT

ELAINE FORBES
EXECUTIVE DIRECTOR

SAN FRANCISCO PORT COMMISSION

KIMBERLY BRANDON, PRESIDENT
WILLIE ADAMS, VICE PRESIDENT
LESLIE KATZ, COMMISSIONER
DOREEN W00 HO, COMMISSIONER

[REFERENCE DATE]
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PART A: STANDARD PROVISIONS AND RULES OF INTERPRETATION

This Appendix is an integral part of all Transaction Documents for the Mission Rock Project and
consists of: '

e+ PartA: standard provisions and rules of interpretation.
e Part B: a glossary of defined terms.

1. TRANSACTION DOCUMENTS.

1.1. Entire Agreement. The Transaction Documents collectively (including this Appendix
and all preamble paragraphs, recitals, exhibits, schedules, other attachments, and Consents) contain all
of the representations and warranties and the entire agreement, and supersede all prior correspondence,
memoranda, agreements, warranties, and representations, between the Parties with respect to the
matters they address. No prior drafts of any Transaction Document or changes from those drafts to the
executed versions may be introduced as evidence in any litigation or other dispute resolution proceeding
by any person, and no court or other body may consider those drafts in interpreting any Transaction
Document.

1.2 Counterparts. The Transaction Documents may be executed in multiple counterparts,
each of which will deemed to be an original and that together will be one instrument. Parties may deliver
their counterparts by electronic mail or other electronic means of transmission.

1.3. Exhibits and Schedules. This Appendix and each exhibit are a part of the Transaction
Document to which they are attached or into which they are expressly incorporated by reference. Each
schedule attached to a Transaction Document is provided for reference when implementing the Project.
The Parties agree that this Appendix and all attachments may be revised from time to time by agreement
based on changed circumstances and experience in the course of the Project. Each Party (including any
applicable affected Transferee) will confirm its agreement by signing the revised document in
counterparts, which will be deemed to be attached to each counterpart of the revised document and will
supersede the document being revised.

14. Advance Writings Required.

@) Amendments and Waivers. Any amendment or waiver of any provision of any
Transaction Document must be in writing and signed on behalf of each Party by a person
authorized to do so. Material modifications to Transaction Documents may require the approval
of either or both the Port Commission and the Board of Supervisors, each of which may give or
withhold approval in its sole discretion unless explicitly stated otherwise.

(b) Approvals and Waivers. Whenever a Party’s approval or waiver is required: (i)
the approval or waiver must be obtained in advance and in writing; and (ii) except as specified
otherwise, the Party whose approval or waiver is sought must not unreasonably withhold,
condition, or delay its approval or waiver, as applicable.

{c) Specific Application. A Party’s waiver or consent in reference to another Party’s
performance of or any condition to its obligations under a Transaction Document will not be a
waiver of or consent to any other performance or condition..

1.5. Technical Changes. The applicable Parties may correct any inadvertent error in any
Transaction Document that is contrary to their mutual intention in the identification or characterization of
or any reference to any title exception, legal description, boundaries of any parcel, map or drawing, or the
text, or otherwise agree to minor changes that do not affect the delivery of Associated Public Benefits.
Any agreed change will be effected by a signed memorandum or initialed replacement pages, neither of
which will be deemed an amendment of a Transaction Document as long as any adjustments are
relatively minor and do not result in a material change as determined by the Port in consultation with
counsel. A change memorandum or replacement pages will become a part of the affected Transaction
Document when fully executed or initialed.
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1.6. Other Necessary Acts. Each Party will execute, acknowledge, and deliver to the other
~ all other documents and take other actions that are reasonably necessary to implement, and provide each
Party with all of its rights under, any Transaction Document.

1.7. Enforceability. Developer and the Port each represents and warrants to the other that
its execution and delivery of, and the performance of its obligations under the Transaction Documents
have been duly authorized by all necessary action, and will not conflict with, result in any violation of, or
be a default under, any provision of any agreement or other instrument binding on or applicable to it, or
any present law or court decree. If Developer signs as a corporation, limited liability company, or a
partnership, each of the persons executing the Transaction Documents on behalf of Developer represents
and warrants that Developer is a duly authorized and existing entity, that Developer has and is qualified to
do business in California, that Developer has full right and authority to enter into the Transaction
Documents, and that each of the persons signing on Developer’s behalf is authorized to do so. At the
Port’s request, Developer must provide the Port with evidence satisfactory to the Port confirming these
representations and warranties.

1.8. No Gift or Dedication. Unless explicitly stated otherwise, no Transaction Document will
be deemed to be a gift or dedication of any portion of the Project Site to the general public, for the general
public, or for any public use or purpose. Developer has the right to prevent or prohibit the use of any
portion of the Project Site it owns or controls, including common areas and buildings and improvements,
by any persons for any purpose inimical to the operation of a private, integrated mixed-use project as
contemplated by the Transaction Documents.

2. PARTIES AND PERFORMANCE.

21. Joint and Several Liability. If Developer consists of more than one person, then the
obligations of each under any Transaction Document to which it is a Party will be joint and several, but in
no event will any Developer be jointly and severally liable with any other Developer under any
Transaction Document

22 Performance Generally.
(a) Time.

(i) Time is of the essence in the performance of all of the terms and
conditions of each Transaction Document. ’

(ii) Subiject to this Paragraph, all required performance dates including cure
" deadlines, expire at 5:00 p.m. Pacific Standard or Daylight Savings Time, as applicable,
on the stated date, unless extended under the Transaction Document under which
performance is due. Any reference to a week, quarter, or month without reference to a
specific day will mean the last day in the period.

(iii) If a Party must give notice or take any other action within a specified
minimum number of days that would not fall on a business day, then the Party must take
the action on the preceding business day. For example, if a Party is required to give at
least five days’ prior notice of an action and the fifth day before the desired action falls on
a Sunday, the Party must give notice by the preceding business day.

(iv) In all other cases, if the last day of any period to take an action occurs on
a day that is not a business day, then the last day for undertaking the action is extended
to the next business day. For example, if a Party has 30 days to cure an Event of
Default, and the 30™ day is a Saturday, the Party would have until the next business day
to effect the cure.

(b) Extensions of Time.

0] Each Party to a Transaction Document, acting in its sole discretion, may
agree to extend the date for the other Party’s performance of any term, covenant, or
condition, or the other Party’s exercise of any rights under the Transaction Document,
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without executing an amendment. A Party may impose reasonable conditions on an
extension of the other Party’s time to cure a default. No extension of time will release
any of the obligations subject to the extension or waive the granting Party’s rights in
relation to any other term, covenant, or condition of or any other default in the
performance or breach of the Transaction Document under which the extension is
granted.

(ii) Any extension of time requiring Port Commission approval must be made
by a resolution adopted at a noticed public meeting. All other extensions will be made by
a countersigned writing.

(c) No Deemed Approval or Consent Without Notice. Unless expressly and
unequivocally stated in any Transaction Document or other agreement between the Parties,
deemed approval or consent will only occur on the following conditions.

Q)] The Party seeking consent must send notice by electronlc mail,
addressed to one or more line staff responsible for the specific matter for which consent
is sought at least five, but no more than seven, business days before the response period
has ended, stating in the subject line, “/Immediate Action Required To Avoid Deemed
Consent’ or words to the same effect.

) (i) if the electronic mail notice under clause (i} is not delivered timely, the
responding Party will not be deemed to have consented until the sixth business day after
the notice is delivered. The response may be delivered by the addressee or other person
authorized to act on the responding Party’s behalf.

(d) Waivers. Unless otherwise specified in a Transaction Document, none of the
following circumstances will waive an Aggrieved Party’s rights or remedies with respect to an
Event of Default or Material Breach, including its right to prosecute any actions it deems
necessary to enforce its rights or remedies.

(i) Party’s failure to give notice or delay in giving notice or asserting any of
its rights or remedies as to an Event of Default or Material Breach will not waive or delay -
the date on which the Event of Default or Material Breach occurs.

(ii) A Party’s waiver as to a specific Event of Default, Material Breach, right,
or remedy will not be a waiver of any other Event of Default, Material Breach, right, or
remedy.

(e) Responsibility for Costs. The Party on which any obligatioh is imposed in any
Transaction Document will be solely responsible for paying all costs incurred in performing the
obligation, unless specifically provided otherwise.

23. Successors. The Parties are entering into the Transaction Documents only for the
protection and benefit of the Parties and their successors, subject to DDA art. 6 (Transfers), DDA art. 17
(Lender Rights), DA art. 11 (Transfers, Conveyances, and Encumbrances), and correlating provisions in
any other Transaction Documents.

24, Third Party Beneficiaries. Developer is an explicitly recognized third-party beneficiary
under the ICA and the Tax Allocation MOU. Transferees and Vertical Developers are third-party
beneficiaries to the extent that they acquire development rights under the DDA. Interested Parties have
rights as specified in the Applicable Lender Protections. No other persons have third-party rights under
any Transaction Document.

25, No Limitation on Unrelated Rights. The rights and remedies under the Transaction
Documents do not supersede or preclude any Party’s exercise of its rights and remedies under other
agreements and documents, or of the City, the Port, or any other Regulatory Agency to require
compliance with any Regulatory Approval or other entitlement granted for the Project.
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2.6. No Joint Venture or Partnership. Nothing in any Transaction Document to which
Developer is a Party, or in any document Developer executes in connection with the Transaction
Documents, will create a joint venture or partnership between the City and Developer or between the Port
and Developer. Developer is not acting as the agent of the City or the Port, nor is the City or the Port
acting as the agent of Developer or any Vertical Developer in any respect under any Transaction
Document. Developer is not a state or governmental actor with respect to any of its activities under the
Transaction Documents.

27. Survival. Except as provided otherwise, termination or expiration of the DDA or any
other Transaction Document will not affect: (a) any obligation to indemnify under any Transaction
Document; (b) any provision of any Transaction Document that expressly survives expiration or
termination; (c) rights and obligations as to Adequate Security for an obligation arising before termination
or expiration; or (d) rights and obligations under the Financing Plan or the Acquisition Agreement to the
extent related to an obligation arising before termination or expiration of the DDA.

3. GOVERNING LAW.

3.1, Construction of Transaction Documents. The Transaction Documents are governed
by and must be construed under the laws of the State of California and the Charter. All references in the
Transaction Documents to local, regional, state, or federal laws means those laws as amended from time
to time, except as limited by the Development Agreement or to the extent explicitly stated otherwise.

3.2 Countervailing Law. If any applicable state or federal law prevents or precludes
compliance with any material provision of a Transaction Document, App 1 A.4.3 (Severability) will apply.
Alternatively, the Parties may agree to modify, amend, or suspend the affected Transaction Document to
the extent necessary to comply with law in a manner that preserves to the greatest extent possible the
intended benefits to the City, the Port, and Developer.

3.3. Good Faith and Fair Dealing. In all situations arising under the Transaction
Documents, each Party must attempt to avoid and minimize the damages resulting from the other's
conduct and take all reasonably necessary measures to implement the Transaction Documents. The
Transaction Documents are subject to the covenant of good faith and fair dealing applicable to contracts
under California law. Accordingly, Developer and the Port each covenants, on behalf of itself and its
successors, to take all actions and to execute, with acknowledgment or affidavit if required, all documents
necessary to achieve the objectives of the Transaction Documents to the extent consistent with
applicable law.

4. ACTIONS.
4.1. Attorneys’ Fees.

(@) Prevailing Party.

0] Should any Party file an action permitted or required under any
Transaction Document, the prevailing Party will be entitled to recover its reasonable
costs, including attorneys’ fees, plus interest at the maximum amount allowed under law,
from the losing Party.

(ii) The ICA and the Tax Allocation MOU are specifically excepted from this
prevailing party provision.

"~ (b) Fee Schedules. For attorneys in the Office of the City Attorney, attorney fee
rates will be based on the fees regularly charged by private attorneys with an equivalent number
of years of professional experience (calculated by reference to earliest year of admission to the
bar of any state) who practice in San Francisco in law firms with approximately the same number
of attorneys as employed by the Office of the City Attorney. For in-house counsel, attorney fee
rates will be based on the same criteria, with amounts based on law firm rates where the office of
in-house counsel is located. ‘
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4.2, Jurisdiction and Venue. All obligations under each Transaction Agreement are to be
performed in the City and County of San Francisco. Each Party, by executing a Transaction Document,
agrees that venue is proper in and consents to the junsdlct|on of the Superior Court for the City and
County of San Francisco.

4.3. Severability. Unless specifically provided otherwise, a final judgment invalidating any
provision of any Transaction Document, or its application to any person, will not affect any other provision
of the Transaction Document or its application to any other person or circumstance. All other provisions
of the Transaction Document will continue in full force and effect, except to the extent that enforcement of
the Transaction Document as affected by the final judgment would be unreasonable or grossly inequitable
under all the circumstances or would frustrate a fundamental purpose of the Transaction Documents.

44, Limitations on Liability of the Parties.

(a) No Personal Liability of City Parties. Under no circumstances will any individual
board member, director, commissioner, officer, employee, official, or agent of the City or the Port
be personally liable to Developer for any Event of Default by a City Party or for any amount
payable to a Developer Party under any Transaction Document

(b) No Personal Liability of Developer Pame s. Under no circumstances will any

individual board member, director, officer, employee, official, partner, employee, or agent of
Developer or any Affiliate of Developer be personally liable to any City Party for any Event of
Default by a Developer Party or for any amount payable to a City Party under any Transaction
Document. DA Successors are specifically recognlzed as Developer Parties for the purpose of
this provision.

{c) No Consequential, Punitive, or Special Damages. Developer, the Port, and the
City would not have entered into the Transaction Documents to which they are Parties if they
could be liable for indirect or consequential, punitive, or special damages. Accordingly,
Developer, the Port, and the City each waives any Claims against, and covenants not to sue, the
other Party to any Transaction Document for indirect, consequential, punitive, or special
damages, including loss of profit, loss of business opportunity, or damage to goodwill.

(d) No Effect on Other Rights: This Paragraph will not affect any Party’s right to
recover actual damages and attorneys’ fees awarded by an Arbiter's decision or a court’s final
judgment for a Claim arising from a Breaching Party’s failure to: (i) pay any sum when due under
any Transaction Document; or (ii) satisfy an indemnity under any Transaction Document. The
right to enforce a final decision or judgment will not be limited by subparagraph (e) of this
Paragraph.

(e) Project Payment Sources. Except as otherwise provided in any Transaction
Document, Developer agrees that its rights to payment in the implementation of the Project are
limited as follows.

(i) Alll obligations of the Port or the City arising out of or related to each
Transaction Document are special and limited obligations of the Port and the City, as
applicable. The Port’s and the City’s respective obligations to make payments to
implement any Transaction Document are restricted strictly to Project Payment Sources
described in the Financing Plan, and only to the extent those sources are available.

(ii) More specifically, in no event may Developer compel: (1) the City to use
funds in or obligate the City’s General Fund; or (2) the Port to use funds in or obligate the
Port Harbor Fund except as described in the Financing Plan, in either case to reimburse
Developer's Horizontal Development Costs, pay any other costs associated with the
Project, or satisfy any Developer Claim under any Transaction Document.

(f) Liability of Others. Unless specifically provided otherwise, the Parties agree that
no Agents of the Port or of the City or of their successors or assigns will be personally liable to
"Developer or any Vertical Developer, and no Agents of Developer or any Vertical Developer or of
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their successors or assigns will be personally liable to the Port or the City, for any default or
breach or for any payment or performance that becomes due under any Transaction Document.
This Subsection does not release or waive the obligations of any person with a direct legal
obligation under applicable law, such as the general partner of a limited partnership or any
Obligor providing Adequate Security for a specified obllgatlon

5. NOTICES.

5.1. Manner of Delivery. Unless otherwise specified in a Transaction Document, any notices
(including notice of approval or disapproval, demands, waivers, and responses to any of them) required
or permitted under any Transaction Document must be delivered by: (a) hand delivery; (b) first class
United States mail, postage prepaid, return receipt requested; or (c) overnight delivery by a nationally
recognized delivery service or the United States Postal Service, delivery charges prepaid.

5.2 Required Information. To be effective, a notice must be in writing or be accompanied
by a cover letter that, to the extent applicable:

(a) cites the section of the Transaction Document under which the notice is given;

({b) indicates whether a response or other action is required and, if so, the penod of
time within which the recipient must respond or otherwise act;

(c) for a Prospective Default or Prospective Breach, is prominently marked “Notice of
Defaulf’ or “Notice of Material Breach” and specifies the cure period;

(d) is clearly marked “Request for Approvar if approval is being requested;

(e) if denying or objecting to a request for approval, states with particularity the

reasons for the disapproval or objection; and

(f) if explicitly permitted under the Transaction Document, states that failure to
respond to the notice within the stated time period will be deemed to be the recipient’s approval of
the subject matter of the notice.

5.3. Effective Date. A notice will be deemed to be delivered and effective:

(a) on the date personal delivery actually occurs;

(b) on the business day after the business day it is deposited for overnight delivery;
or

(c) on the date of actual delivery or on which delivery is refused as shown on the

return receipt if mailed.

5.4. Interested Persons. Interested Persons may request copies of notices that the Port or
the City delivers to Developer by providing notice to the Port or the City. Developer will have the sole
responsibility for providing information to any Interested Person desiring notice. Neither the Port nor the
City will incur liability for failure to provide notice to any Interested Person.

5.5. Change of Address. Notices must be delivered to the addresses for notice as specified
in the Transaction Documents, unless superseded by a notice of a change in address for notices that is
delivered in accordance with App § A.5.1 (Manner of Delivery).

5.6. Convenience Copies. Except as explicitly permitted under specific circumstances, a
Party must not give notice by facsimile or electronic mail, but any Party may deliver a copy of a notice by
facsimile or electronic mail as a courtesy or for convenience. The effective date of a notice will not be
affected by delivery of a convenience copy by facsimile or electronic mail.

6. PAYMENT DEMANDS.

6.1 Application. The following procedures will apply to any demand from one Party to the
other Party for payment whenever payment procedures are not specified in the Transaction Document
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under which demand is made. These procedures do not apply to Payment Requests made under the
Acquisition Agreement. :

6.2 Demand. The Party seeking payment must deliver its demand for payment to the other
Party together with proof of payment. The Party obligated to pay will have the right to engage a CPA to
review the other Party’s claimed costs, and the Party seeking payment must cooperate in providing
information necessary for the review. The Party conducting the review will bear its own costs uniess the
review reveals that the other Party’s costs are overstated by 5% or more, in which case, the amount of
the reimbursement will be reduced by the amount of the review costs. '

[ 6.3. Time for Payment. Except when other procedures are specified in a Transaction
Document, or during any period of review or dispute resolution, the Party obligated to make payment
must satisfy the payment demand within 30 days after receipt of the demand for payment.

7. USAGE GUIDELINES FOR DEFINED TERMS.

71. Definitions in Glossary. The glossary in Appendix Part B contains the definitions for
terms used in the primary Transaction Documents, or specifies the Transaction Document where terms
are defined. . .

7.2.  Capitalization. Defined terms that are not capitalized in this Appendix are not
capitalized when used in the Transaction Documents.

- 7.3. Correlating Terms Included. Each defined term must be interpreted to encompass all
correlating plural and singular nouns, verb tenses and forms, adjectives, adverbs, and other forms of the
term. The following examples of the application of definitions to correlating terms are illustrative only and
are not intended to limit the application of the examples used or the meaning of this Paragraph.

«  “Assign” applies to “Assignment,” “Assignee,” “Assignor,” and “Assigned.”

« “Begin construction” applies to “began to construct,” “beginning construction,” and “has begun to
construct.”

» “Indemnify” applies to “indemnity,” “indemnification,” and “indemnitor.”

» “substantial completion” applies to “Substantially Complete.”

»  “Third party” applies to “third-party” and “third parties.”

«  “Waive” applies to “waiver,” “waivers,” “waived,” and “waiving.”

7.4. Definitional Context. In some instances, defined terms apply only to certain
circumstances or may have different meanings in different contexts. In those instances, the definition will
be identified as specific to a situation. The following examples are illustrative only and are not intended to
limit the application of the examples used or the meaning of this Paragraph.

» ‘“final completion” and “substantial completion” as used in reference to Horizontal Improvements
and Vertical Improvements incorporate conditions specific to each type of Improvement.

» The “Parties” to one Transaction Document may be different from the “Parties” to another
Transaction Document.

8. INCONSISTENT PROVISIONS.

8.1. General Rule. Developer and the City Parties intend for any Transaction Document
addressing specific rights and obligations to prevail over any inconsistent provisions in any other any
Transaction Document for the Project. This general rule will apply to the primary Transaction Document
as amended from time to time, whether or not the amendment is reflected in the Appendix.

8.2. Examples. The following examples are illustrative only and are not intended to limit the
application of the examples used or the meaning of this Paragraph.

+  Financing provisions in the Financing Plan will prevail over conflicting provisions regarding
Project Payment Sources in any other Transaction Document that is not specific to a Project
Payment Source.
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- The RMA will prevail over conflicting provisions in any other Transaction Document, including the
Financing Plan, with respect to rates and methods of assessing Mello-Roos Taxes.

« An RMA amendment revising the definition of “Tax-Exempt Parcel” will prevail over an
inconsistent definition in this Appendix as applied to the levy of Mello-Roos Taxes.

- Review periods for Improvement Plans in the ICA will prevail over conflicting review periods in
any other Transaction Document.

9. HEADINGS AND REFERENCES.

9.1. Headings. The headings preceding the articles, sections, and other parts of each
Transaction Document and in the applicable table of contents have been inserted for convenience of
reference only and must be disregarded in the construction and interpretation of the Transaction
Documents.

9.2, References Generally. Any reference to a provision “in the [Transaction Document],”
*herein,” “hereof,” or similar terms will be deemed to refer to any reasonably related provisions of the
Transaction Document in which the reference appears in the context of the reference, unless the
reference refers solely to a specific provision of the Transaction Document.

9.3. Within Transaction Documents.

(a) Unless otherwise specified, whenever a Transaction Document, including all
exhibits, schedules, and attachments, refers to the table of contents or any article, section,
exhibit, attachment, or defined term, the reference is deemed to refer to the article, section,
exhibit, attachment, or defined term of the Transaction Document or the referenced exhibit or
attachment and all of the subsections, subparagraphs, clauses, exhibits, and attachments.

(b) The word “this” when used to refer to any document, article, section, paragraph,
clause, or other distinct provision in a document means the referenced document or provision.
For example, “this Paragraph” means App Y 9.3, and “this subparagraph” means App 1 9.3(b).

9.4. To Other Documents. Unless otherwise specified, all references to a Transaction
Document or a specific exhibit, attachment, schedule, supplement, Consent, addendum, or other
document attached or deemed attached to a Transaction Document means the entire document as
amended, replaced, supplemented, clarified, corrected, or superseded at any time while any obligations
under the Transaction Document are outstanding.

10. ATTRIBUTED AND DELEGATED ACTS AND OBLIGATIONS.

10.1. Delegated Actions. References in any Transaction Document to a Party’s acts or
omissions mean acts or omissions by the Party and its Agents unless the context requires or specifically
stated otherwise.

10.2. Transferred Obligations. References in any Transaction Document to a Party’s
obligations also mean the Party’s obligation to ensure that its successors, Agents, and Transferees
comply with all applicable obligations.

10.3. Successor Public Bodies. References to any public body acting in its regulatory or
proprietary capacity also mean the named body or any successor public body designated by or under law
fo act in the same capacity.

10.4. Successor Public Officials. References to elected and appointed officials of public
bodies also mean their duly appointed or elected, as applicable, successors to the extent authorized to
act in the same capacity, and designees to the extent authorized to take specific actions on behalf of the
named officials.

11. TRANSFERRED RIGHTS.

All references to Developer in a Transaction Document pertaining to any right under that
Transaction Document also mean a Transferee to the extent set forth in an Assignment and Assumption
Agreement in form and content consistent with DDA art. 6 (Transfers).
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12. RECITALS.

Recitals are included to provide context for the Parties’ agreement as set forth in the Transaction
Document in which they appear and are not binding with respect to the Parties’ rights and obligations. If
the recitals conflict other provisions of the Transaction Document, the other provisions will prevail.

13. WORDS OF INCLUSION.

The words “including,” “such as,” or similar terms when following any general term must not be
construed to limit the term to the specific terms that follow, whether or not followed by language of non-
limitation, such as “without limitation,” “including, but not limited to0,” or similar words, but will be deemed
to refer to all other items or matters that could reasonably fall within the broadest possible scope of the

term and to be followed by the phrase “without limitation” or “but not limited to.”
14. GENDER AND NUMBER.

Wherever the context requires, gender-specific and gender-neutral references are deemed to
include the masculine, feminine, and gender-neutral, and references to the singular are deemed to
include the plural and vice versa.

15. NUMERALS.

For purposes of calculations under any Transaction Document, fractions will not be rounded up or
down. A numeral will prevail over any conflicting spelled out number. '

16. TIME PERIODS.

16.1. Calendar Periods. References to days, months, quarters, and years mean calendar
days, months, quarters, and years unless otherwise specified.

16.2. Business Days. References to a business day means a day other than a Sat'urday,
Sunday, or a holiday recognized by the City. A business day begins at 8 a.m. and ends at 5 p.m., Pacific
Standard Time or Pacific Daylight Savings Time, whichever is in effect on the date in question.

17. STATUTORY REFERENCES.

References to specific code sectiohs mean San Francisco Municipal Ordinances unless
otherwise specified or required by context. References to any law mean the law as in effect on the
Reference Date and as amended at the time in question, unless specifically stated otherwise.

18. NO PARTY DRAFTER.

The Transaction Documents have been negotiated at arm’s length between persons
sophisticated and knowledgeable in the matters addressed. In addition, each Party has been
represented by experienced and knowledgeable legal counsel, or has had the opportunity to consult with
counsel. Accordingly, the provisions of the Transaction Documents must be construed as a whole
according to their common meaning to achieve the Parties’ intent and purpose, without any presumption
(under Cal. Civ. Code §§ 1649, 1654, or otherwise) against the Party responsible for drafting any part of
any Transaction Document.

[Remainder of page intentionally left blank.]
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PART B: GLOSSARY OF DEFINED TERMS

The following terms have the meanings given to them below. Defined terms that are not
capitalized below are not capitalized when used in the Transaction Documents.

“100-year flood” means a flood having a 1% chance of occurrence in a given year.
“AA” is an acronym for the Acquisition Agreement.

“AA Allocation” means the allocation of Horizontal Development Costs paid under a Payment
Request to specific Horizontal Improvements or Components.

“AB 2797" means Assembly Bill 2797 (stats. 2016, ch. 529), which amended SB 815.

“Acceptance and Maintenance Memorandum of Agreement” is defined in ICA § 4.7(g)
(Standard and Procedures for Acceptance) and means an agreement that City Agencies

will enter into to specify the extent of each City Agency’s responsibility for maintenance
and liability and related matters.

“‘Acquiring Agency” means the City Agency (the Port, SFPUC, or Public Works) that will acquire
Horizontal Improvements under the Acquisition Agreement.

“Acquisition Agreement” means the Acquisition and Reimbursement Agreement between
Developer and the Port in the form of FP Exh A that lists Horizontal Improvements that
Acquiring Agencies will purchase from Developer, establishes the Acquisition Prices of
Horizontal Improvements, and provides forms and procedures for Developer to request
inspection of and payment for Horizontal Improvements.

“Acquisition Price” means the amount that the Port will pay Developer on behalf of Acquiring
Agencies to purchase Horizontal Improvements under the Acquisition Agreement, which
will be the sum of the Horizontal Development Costs incurred and accrued Developer
Return on the date of payment.

“Acquisition Price Update” means one or more updates to the Phase Improvements,
Components, and the preliminary Acquisition Prices listed in AA Exhibit B that
Developer submits to the Port for Phase Improvements.

“action” when used in reference to any Claim or Loss means any administrative, judicial, quasi-
judicial, or nonjudicial proceeding, including any alternative dispute resolution
proceeding, and includes any complaint, cross-complalnt counterclaim, bankruptcy case,
adversary proceeding, and appeal.

“active use” mean a use that by its nature does not:
@ require non-transparent walls facing a public street; or
(i) involve the storage of goods or vehicles.

“actual damages” means the exact amount of any sum due and owing, together with interest
until paid and all costs of collection.

“Additional Return” means the amount by which Developer Return or Return on Port Capital
exceeds the Interest Cost Limitation.

“‘Adequate Security” means all Phase Security and Loss Security that Developer provides to the
Port under the DDA:

0] to secure the faithful performance or payment, or both, of Developer Construction
Obligations and Developer Reimbursement Obligations under DDA art. 18
(Security for Project Activities);

(i) issued by a person that meets the Obligor Net Worth Requirement and is
approved by the Port Director;
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iii) that includes the Port’s costs of enforcement in the Obligor’s liability; and

(iv) that is in form and substance proposed by Developer and approved by the Port
Director, such as guaranties, bonds, letters of credit, certificates of deposit.

“Adequate Security Requirements” means Developer’s obligations under DDA art. 18 (Security
for Project Activities).

“Adequate Security Requirements” exclude securily required by the Subdivision Code.
“Adjacent Parcel” means:

0] Parcel D1 in reference to the Parcel D2 Garage; and

(i) Mission Rock Square and Parcels B, C, E, F, |, and J in reference to the Mission
Rock Square Garage.

“Adjusted Gross Income” means Gross Income less Adjustments.
“Adjustments” when used in reference to Adjusted Gross Income means:

@ all Impositions paid by Tenant, allocated on a straight-line basis during the Lease
Year in which the Imposition was paid;

(i) utility charges paid by Tenant, including water, gas, oil, sanitary and storm sewer,
and electricity; and

(iii) insurance premiums for insuring the Improvements in compliance with the Master
Lease, allocated on a straight-line basis during the Lease Year in which the
insurance premium was paid.

“Administrative Delay” means an Excusable Delay caused when:

(i) a Regulatory Agency fails to act on a Developer request or application within the
time specified in the ICA, the Development Agreement, or the DDA, or, in no
such time is specified, within a reasonable time under its standard practices;

(i)  an appeal body or court determines that a Regulatory Agency’s act or failure to
) act on an application was improper following a challenge by Developer or a
Vertical Developer Affiliate; or ’

(i) for any matter that requires the execution and delivery of a Vertical DDA or
Parcel Lease, Developer has shown a good faith willingness to enter into the
applicable agreement substantially in the forms attached to this DDA and in
accordance with all other terms and conditions, but Port has delayed or failed to

proceed with the execution and delivery of the applicable Vertical DDA or Parcel
Lease. ' ‘

“Administrative Delay” excludes any délay caused by Developer's failure to meet any
Outside Date or to submit timely all required and requested information
supporting a request or application.

“Administrative Fee” means:
0] a fee imposed citywide (or portwide, for Port fees) in effect and payable when a
developer submits an application for any permit or approval, intended to cover
only the estimated actual costs to the City or the Port of processing the

application, addressing any related hearings or other actions, and inspecting
work under the permit or approval; and
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(ii) amounts that Developer or a Vertical Developer must pay to the City or the Port
under any Transaction Document to reimburse the City or the Port for its
.administrative costs in processing applications for any permits or approvals
required under the Project Requirements.

“‘Administrative Fee” excludes any Impact Fee or Exaction.

“ad valorem tax” means an ad valorem tax levied on a taxable real property interest under
article XIIIA of the California Constitution.

“Advance” means a loan of a Parcel DRP or Port Capital that the Port makes to the Mission Rock
CFD under FP art. 7 (Port Advances).

“Affiliate” means:

0] in general, any person that directly or indirectly controls, is controlled by, or is
under common control with, another person or a partner or managing or other
member of the other person; and

(i) in reference to Developer, a Transferee Affiliate and a Vertical Developer
Affiliate.

“Affordability Covenant’ means the agreement of each Vertical Developer of a Residential
Parcel to meet permanent affordable housing requirements applicable to the parcel,
which will be documented in a recorded Declaration of Restrictions.

“affordable housing” means Residential Units at the Project Site that will be affordable to
households with income ranges specified in the Housing Plan.

“Affordable Housing Cost” means a monthly rental charge, including the Utility Allowance, for a
Residential Unit that does not exceed 30% of the maximum Area Median Income
permitted for the applicable type of Residential Unit, based upon Household Size.

“Affordable Housing Fund” means the segregated account in the Special Fund Trust Account to
hold Jobs/Housing Equivalency Fees that will be used to provide Affordable Housing
Subsidies to Residential Developers in compliance with the Housing Plan.

“Affordable Housing Overage” means the amount by which Jobs/Housing Equivalency Fees
collected exceed the Affordable Housing Subsidy allocated to Residential Developers in a
Phase.

“Affordable Housing Shortfall” means the amount by which the Affordable Housing Subsidy
allocated to Residential Developers exceeds Jobs/Housing Equivalency Fees collected in
a Phase.

“Affordable Housing Subsidy” means the amount of Jobs/Housing Equivalency Fees allocated
to Residential Developers through the Phase Approval process.

“Affordable Housing Subsidy Plan” means the methodology for allocating Affordable Housing
Subsidies to Residential Developers as approved in the Phase Approval process for
Phase 1.

“AGI” is an acronym for Adjusted Gross Income.

“Agent” means any officer, director, employee, legal or other authorized representative, attorney,
or contractor of any person and any of their respective Agents.

“agree” an accord, mutual consent, or binding decision reached by two or more persons.
“agree” excludes any unilateral decision. '

“Aggrieved Party” means the Party alleging that a Breaching Party has committed an Event of
. Default or is in Material Breach under the DDA, the DA, or other Transaction Document.
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“alcoholic beverage” is defined in California Business and Professions Code section 23004.

“all-gender toilet facility” means a toilet that is not restricted to use by persons of a specific sex
or gender identity by means of signage, design, or the installation of fixtures.

“Allocated Tax Increment” means the portion of Gross Tax Increment from Project Area | that
the City has agreed to allocate to the IFD for use in Project Area | by approving
Appendix I.

“Allocation Period” means the period ending on October 17 each year, for Prop M purposes.
“allonge” means a document that is affixed to and is a part of a hegotiable instrument.
“Allowed Return” means return on capital up to the Interest Cost Limitation.

“ALTA” is an-acronym for the American Land Title Association.

“Alternative Return” means return on De\}eloper Capital or Port Capital at the lesser of:

@ LIBOR for the date that an Alternative Return Cost is paid, plus 400 basis points;
and

(ii) the annual rate of 9%.

“Alternative Return Balance” means the unreimbursed amount of Alternative Return Costs
owed to Developer.

“Alternative Return Cost’ means a cost that is to bear Alternative Return under any Transaction
Document.

“Alternative Return Rent Credits” mean rent credits provided to the tenant of the Master Lease
under FP § 2.6(c) (Reimbursement by Rent Credits).

“Amendment Action” means a discretionary action to approve a termination by agreement or
amendment, supplement, or addition to any of the Transaction Documents or
Development Requirements.

“AMI’ is an acronym for Area Median Income.
“AMI Percentage” means the percentage multiple of AMI applicable to an Inclusionary Unit.

“Annual Allocated Tax Increment” means the Allocated Tax Increment that the Port receives,
as IFD Agent, in a City Fiscal Year.

“Annual Cost Budget” means the amount of Port Costs and Other City Costs that the Port and
Developer agree will be payable by Project Payment Sources in each City Fiscal Year
during the DDA Term.

“Annual Ground Rent” means ground rent for an Option Parcel that is payable to the Port in
annual installments over the Parcel Lease term.

“Annual Review” means the periodic review of whether Developer has complied in good faith
with the Development Agreement required under section 65865.1 of the Development
Agreement Statute and Administrative Code section 56.17.

“Annual Review Date” means the date established by Administrative Code section 56.17 by
which the Annual Review must begin, as amended by DA § 8.1(c) (Planning Director's
Discretion). ‘

“App’ is a term used in the Transaction Documents to refer to this Appendix.

“Appendix I” means the Project-specific infrastructure financing plan for Project Area | that the
Board of Supervisors approved by Ordinance No. XXXX, which is attached as Appendix |
to the IFD Financing Plan.
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“Applicable Lender Protections” means provisions under DDA art. 17 (Lender Rights),
VDDA art. XXXX (Financing; Rights of Lenders), and Parcel Lease art. XXXX
(Mortgages) that protect the rights of Lenders making loans to Borrowers to finance
Improvements at the Project Site.

‘Applicable New Law” means, individually or collectively:
0] a Change in City Law amending the Construction Codes;

(i) a Change in City Law adding or amending any other Existing City Law to protect
the public health and safety; and

(jii) changes in federal or state law that apply to the Project as described in DA art. 5
(Vesting and City Obligations).

“Applicable Port Laws” means the Burton Act, as amended by SB 815, and Charter Appendlx B.

“applicable SFPUC service” means electric service that SFPUC Power will provide to the
Project Site under one or more Electric Service Agreements.

“Appraisal Instructions” means directions to Qualified Appraisers substantially in the form of
DDA Exh D4 for Option Parcels to be developed for residential use or DDA Exh D5 for
Option Parcels to be developed for commercial-office.

“Appraisal Notice” means a notice from Developer to the Port initiating the appraisal process for
an Option Parcel under DDA § 7.3 (Option Parcel Appraisals).

“Approved Arbiters Pool” means DDA Sch 1, as revised under DDA § 9.1 (Arbiters).
“Approved Phase” means a Phase of the Project that the Port has approved.
“Arbiter’ means an arbitrator who will preside over any arbitration proceeding.

“Arbitration Notice” means the notice that one Party delivers to the other Party to initiate a
proceeding under DDA art. 9 (Resolution of Certain Disputes).

“Arbitration Start Date” means the date on which a selected Arbiter confirms in writing to the
Parties that the Arbiter is available and willing to serve.

“Architect” means the licensed architect of record for any Improvements.

“Architect’s Certificate” means a certificate signed by the Architect in the form of DDA Exh D13
verifying that a Vertical Developer has completed the specified Vertical Improvement
under the Improvement Plans.

“Area Median Income” means, fdr the Inclusionary Units, unadjusted median income for the San
Francisco area as published from time to time by HUD, adjusted solely for Household
Size.

“Army Corps” means the Army Corps of Engineers.

“As-Built Drawings” means design and Improvement Plans and specifications in their final form
and as-built field documents prepared during the course of construction.

“Assessed Parcel”’ means a Taxable Parcel in the Mission Rock CFD that has been placed on
the Assessor’s tax roll for which property taxes have been paid for at least one year after
the date of assessment.

- “Assessed Parcel Credit Report” means a report that the CFD Administrator will prepare for the
Treasurer Tax-Collector that specifies the amount of the Development Special Tax Credit
to be applied to Assessed Parcels.
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“Assessment Shortfall’ means the positive difference between:

0] the amount of property taxes that would have been levied on a Taxable Parcel by
application of the ad valorem tax on its Baseline Assessed Value, as
subsequently reassessed by the Assessor to a specified City Fiscal Year, not
including Value Reduction under clause (ii); and

(i) the amount of property taxes actually levred on the Taxable Parcel after Value
Reduction.

“Assessor’ means the Assessor-Recorder of the City and County of San Francisco.
“Associated Public Benefits” means public benefits that the Project will provide, including:

0] Horizontal Improvements such as shoreline improvements, Public ROWSs, new
and expanded Public Spaces, and other public facilities to serve the Project Site;

(i) Inclusionary Units required under the Housing Plan, and an activated ground-
floor environment with space for shops, restaurants, cafes, nelghborhood-servmg
retail, and community activities serving the public trust; and

(iii) benefits associated with development, such construction and permanent jobs,
contracting opportunities for local businesses, and public art installations.

“Associated Public Benefits” excludes public facilities provided by any City Agency.

“attorneys’ fees” means reasonable attorneys’ fees and related costs incurred in an action or as
otherwise indicated in the DDA, including all costs of litigation, such as fees and related
costs of attorneys, consultants, testing, and experts, litigation costs of the action, and
costs for document copying, exhibit preparation, carriers, postage, and communications.

“audited financial statements” means financial statements prepared by an independent CPA
that include the CPA’s opinion that the financial statements are fairly stated in all material
respects.

“Available Tax Increment’ means the amount of Allocated Tax Increment that the City has
allocated to the IFD and is available on the date of calculation.

“Backbone Infrastructure” means all Horizontal Improvements except Deferred Infrastructure.

“Ballpark” means the stadium and related facilities currently known as AT&T Park, located at
24 Willie Mays Plaza, San Francisco, California.

“Barrier Removal Funds” means the portion of the CBO funds that will be used to fund
community-based organizations that provide services to reduce barriers to employment
for individuals within at-risk populations.

“base flood” is a term used to describe a 100-year flood.
“‘Baseline Assessed Value” means:

0] before the First Tranche Bonds have been defeased, the initial assessed value of
a Taxable Parce! in Project Area | in the first City Fiscal Year in which the
assessed value reflects the full cash value of the Improvements constructed on
the Taxable Parcel for which the Port has issued a Final Certificate of
Occupancy, after all rights to appeal have expired or been exhausted; and

(i) after Second Tranche Bonds have been issued, the assessed value of the
Taxable Parcel in the first City Fiscal Year in which the assessed value reflects
an acquisition of the Taxable Parcel, after all rights to appeal have expired or
been exhausted.
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“‘Baseline Revenue” means the average annual revenue that the Port received from Seawall
Lot 337 between January 1, 2003, and December 31, 2007, adjusted for inflation.

“Base Rent’ is defined in the Master Lease.

“Base Value” means, on the date of determination, the sum of the following to the extent
Transferred directly or indirectly by a Triggering Event:

0 the Developer Balance; _
(i) any rerriaining Unrecovered Rent Credits under the Master Lease; and

(iii) if the Participation Threshold has been met on the date of the Triggering Event,
the net present value, calculated at a discount rate of 8.5%, of the then-projected
Developer Participation from any Parcel Leases under the Participation
Agreement.

“Basis of Design” means the documents to be included in Developer’s First Submittal of
Improvement Plans as described in ICA Exh B (Mission Rock Basis of Design).

“BCDC” is an acronym for the San Francisco Bay Conservation and Development Commission.

“begin construction” means to start the physical improvement of a site as part of a sustained
and continuous building plan.

“Board of Superwsors means the legislative branch of the City and County of San FranC|sco
with all powers and authority granted under the Charter and state law.

“Bond” means any bond or other form of indebtedness secured by Mello-Roos Taxes or Tax
Increment or both issued on behalf of the Mission Rock CFD or Project Area | to
implement the Financing Documents.

“Books and Records” means books and records that Developer and the Port will prepare and
maintain under FP § 9.5 (Books and Records).

“Borrower” means:

0] Developer, a Vertical Developer, or a permitted Transferee with rights and
obligations under the DDA directly or through a Parcel Lease or an Assignment
and Assumption Agreement when used in reference to a Deed of Trust; and

(i) a person with a direct or indirect controlling interest in Developer, a Vertical
Developer, or a permitted Transferee with rights and obligations under the DDA
directly or through a Parcel Lease or an Assignment-and Assumption Agreement
when used in reference to a Security Interest.

“Breaching Party” means a Party alleged to have committed an Event of Default or to be in
Material Breach under the DDA, the Development Agreement, or other Transaction
Document. '

“Broadcast Services” means the electronic capture or live transmission on-site of video, digital,
or audio content for Commercial Purposes through the use of a remote production or
satellite truck on-site by individuals that may include a technical director, video controller,

. assistant director, and stage manager, as well as individuals engaged in the following
functions: audio; camera; capture and playback; graphics; and utility.

“‘Budget Guidelines” means the guidelines applicable to each Phase Budget, which are Ilsted in
DDA § 3.3(a) (Budget Guidelines).

v “Burton Act’ means Assembly Bill 190 (stats. 1968, ch. 1333), authorizing the State to grant
tidelands and submerged lands comprising San Francisco Harbor to San Francisco
under the management and control of the Port Commission.
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“Capital Costs” means Horizontal Development Costs for Phase Improvements funded by
Developer Capital or Port Capital, plus accrued Developer Return, Return on Port
Capital, Alternative Return, or Reduced Return.

“cash” means United States currency delivered in legal tender or other forms of immediately
available funds.

“‘CBO Funds" means one-half of the Workforce Job Readiness and Training Funds, which will be
used as Barrier Removal Funds and Job Readiness Training Funds.

“Central Plant” means a central water treatment plan or a central energy plant, each as
described in the Sustainability Strategy

“Central Plant Feasibility Studies” means studies that Developer will submit under
DDA § 3.3(b) (Additional Requirements for Phase 1 Submittal) examining the feasibility
of the construction and operation of Central Plants.

CEQA is an acronym for the California Environmental Quality Act (Cal Pub. Res. Code
§§ 21000-21189.3).

“CEQA Findings™ means ﬁndings adopted by the Planning Commission, the Port Commission,
and the Board of Supervisors under CEQA, the CEQA Guidelines, and the CEQA
procedures.

“CEQA Guidelines” means the California Guidelines for Implementation of CEQA (Cal. Admin.
Code §§ 15000-15387).

“CEQA law” means CEQA, the CEQA Guidelines, and the CEQA procedures.
“CEQA procedures” means Administrative Code chapter 31.

“CFD” is an acronym for City and County of San Francisco Special Tax District No. XXXX
(Mission Rock), consisting of the Facilities CFD and the Services CFD, that the Port will
ask the Board to establish by the CFD Formation Proceedings.

“CFD Administrative Costs” means the reasonable costs that the Port, as CFD Agent, actually
incurs and pays for:

0] services of any Indenture Trustee (including its counsel) for any Bonds that the
City issues for the Mission Rock CFD;
(i) marketing or remarketing Bonds; and

(i) all other administrative services provided by the Port, the CFD Administrator, the
City, the Special Fund Trustee, and any other third-party professionals necessary
for the Port to perform its duties under the DDA, Tax Allocation MOU, Special
Fund Administration Agreement; and the RMA.

“CFD Administrator” means the Port’s special tax consultant or any other person that tHe Port
Director designates to administer Mello—Roos Taxes from the Mission Rock CFD
according to the RMA.

“CFD Agent” means the Port, acting on behalf of the Mission Rock CFD, which the Port will ask
the Board to authorize in the CFD Formation Proceedings.

“CFD Formation Proceedings” means the Board of Supervisors resolution by which the Board
of Supervisors will establish the Mission Rock CFD.

“CFD Goals” means the Local Goals and Policies for Community Facilities Districts, approved by
Board of Supervisors Resolution No. 387-09 on October 6, 2009, as amended from time
to time solely to the extent required under CFD Law or other controlling state or federal
law.
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“CFD Law” means the San Francisco Special Tax Financing Law (Admin. Code ch. 43, art. X),
" which incorporates the Mello-Roos Community Facilities Act of 1982 (Cal. Gov't Code
§§ 53311-53368).

“CFD Report” means the annual report that the Mission Rock CFD must file with the Treasurer-
Tax Collector under CFD Law. '

“Change in City Law” means a change to an Existing City Law or a new law, plan, or policy
adopted by the City or the Port or by voter initiative after the Reference Date that would
conflict with the Project Approvals, the Transaction Documents, or Applicable Port Laws
as specified in DA § 5.3 (Change in City Law).

“Change in City Law” excludes regulations, plans, and policies that change only
~ procedural requirements of an Existing City Law.

“Change in Law” means a Change in City Law or a new or amended federal or state law that
materially and adversely affects the feasibility of the Project or the delivery of the
Associated Public Benefits.

“Change Negotiating Period” means a period of nine months during which specified Outside
Dates will be tolled to allow the Parties to negotiate possible changes to Developer
Construction Obligations or other elements of the Project to address changed
circumstances under the DDA. .

“Chapter 12T" means Administrative Code Chapter 12T (Criminal History In Hiring And
Employment Decisions). '

“Chapter 56" means Administrative Code chapter 56, which the Board of Supervisors adopted
under the Development Agreement Statute, as amended by the DA Ordinance.

“Chapter 82" means the Local Hiring Policy for Construction (Admin. Code ch. 82).
“Chapter 83" means the First Source Hiring Program (Admin. Code ch. 83).

“Charter” means the Charter of the City and County of San Francisco adopted on November 7,
1995, as amended and in effect on the Reference Date.

“Chief Harbor Engineer” means the Port’s Deputy Director, Engineering.

“Child Care Equivalency Fee” means the Impact Fee payable under DA 5.4(b)(iv) in lieu of the
Child Care Fee. :

“Child Care Fee” means the Impact Fee payable under Planning Code sections 414.1-414.15
and sections 414 A.1-414 A.8.

“City Agency” means any public body or an individual authorized to act on behalf of the City in its
municipal capacity, including the Board of Supervisors or any City commission,
department, bureau, division, office, or other subdivision, and officials and staff to whom
authority is delegated, on matters within the City Agency’s jurisdiction.

“City Delay Notice” means a notice given under DDA Exh A4 (Provisions for Office
Development) from Planning to the Port that the City has reasonably determined that
delaying office development in the Project Site is necessary to allow the City to balance
its planning objectives for Pending Projects elsewhere in the City.

“City Fiscal Year” means the period beginning on July 1 of any year and ending on the following
June 30.

“City General Fund” means San Francisco’s general operating fund, into which taxes are
deposited, excluding dedicated revenue sources for certain municipal services, capital
projects, and debt service.
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“City Indemnified Party” means the City, including all City Parties, and State Lands Commission
and its Agents. [Revisit when language is final]

“City Law” means any City ordinance or Port code provision and implementing regulations and
policies governing zoning, subdivisions and subdivision design, land use, rate of
development, density, building size, public improvements and dedications, construction
standards, new construction and use, design standards, permit restrictions, development
impacts, terms and conditions of occupancy, and environmental guidelines or review at
the Project Site, including, as applicable:

0] the Waterfront Plan and the Design Controls;

(i) the Construction Codes, applicable provisions of the Planning Code, including
the SUD and the Zoning Maps, the Subdivision Code, the General Plan;
(iii) local Environmental Laws and the Health Code; and

“(iv) the Other City Requirements.
“City Party” means the Port, the City, City Agencies, and their respective Agents.
“City Req” refers to the Other City Requirements (DDA Exh A11).

“citywide” means all real property within the territorial limits of San Francisco, not including any
property owned or controlled by the United States or the State that is exempt from City
Laws.

“Claim” means a demand made in an action or in anticipation of an action for money, mandamus,
or any other relief available at law or in equity for a Loss arising directly or indirectly from
acts or omissions occurring in relation to the Project or at the Project Site during the DDA

. Term.

“Claim” excludes any demand made fo an insurer under an insurance policy orto an
Obligor of Adequate Security.

“Close of Escrow,” “Close Escrow,” and “Closing” mean that all conditions to a Port
conveyance of a Development Parcel have been satisfied or waived and actions required
to effect the conveyance are complete. .

“Closing Date” means the date on which a Port conveyance of a Development Parcel becomes
effective by execution and delivery of a Parcel Lease.

“Closing Deadline” means the date by which a Vertical Developer must Close Escrow on a
Parcel Lease, subject to VDDA art. XXXX (Excusable Delay), or as otherwise specified in
a Public Offering document.

“CLTA" is an acronym for the California Land Title Association.

“CMD’ is an acronym for the Contract Monitoring Division of the City’s General Services Agency.
“CM-GC” is an acronym for construction manager-general contractor in a GMP contract.
“Commencement of Construction” is defined in DA § 4.2(a) (Obligation to Provide).

“Commercial Parcel’ means a Development Parcel that is zoned Commercial Mixed-Use or Flex
Commercial Mixed-Use.

“Commercial Purposes” for purposes of Administrative Code section 21C.9 means an operation
of Broadcast Services for profit.

“Commercial Purposes” excludes instances where the capture and transmission of
video, digital, or audio content is perforrmed by or on behalf of a governmental
entity.
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Commercial Tenant” means a tenant under a lease or other occupancy contract for commercial
space at a Vertical Improvement in the Project Site.

“Commercial Vehicle” means a vehicle that:

0] is used or maintained primarily for the transportation of materials, goods, or
products;
(i) has six wheels or more; and

(iii) displays or is required to display a California Department of Motor Vehicles
weight decal under the Commercial Vehicle Registration Act (Cal. Vehicle Code
§§ 9400 et seq.) '

“Commercial Vehicle” excludes a vehicle used exclusively for food catering purposes,
meaning its exclusive purpose on a particular trip is for the transport of food and
beverages fo be served at a Show or Special Event, the transport of equipment
for the preparation and service of food and beverages at a Show or Special
Event, or both.

“‘common control’ means that:
0] a person directly or indirectly controls another person; or
(i) one or more persons are controlled by the same third person.

“Component” means a discrete portion or phase of a Horizontal Improvement that is eligible for
acquisition under Governing Law and Policy.

“Concept Plan” means a set of design drawings in the Design Controls, consisting of the
Streetscape Plan and the Parks and Public Open Space Plan, that illustrate Horizontal
Improvements at a conceptual level.

“Conditions to Commencement” means the conditions to beginning construction of Horizontal
Improvements specified-in DDA art 14 (Horizontal Development).

“conflict’ means any circumstance described in DA § 5.3(b) (Circumstances Causing Conflict).

“Consent” means Developer’s or a City Agency’s executed approval of its agreement with the
Transaction Document to which the Consent is attached.

“Consistency Determination” means the Port’s finding that Developer’s proposed submittal to a
City Agency complies and is consistent with prior approvals and Project Requirements.

“Consolidated Response Date” means three business days after the Chief Harbor Engineer or
Public Works receives review comments on an Improvement Plan Submittal from all
Other City Agencies for purposes of ICA § 4.6(j) (Delivery of Compiled Comments).

“Construction Codes” means the Port Building Code and all Municipal Codes regulating
construction of new Improvements and alteration or rehabilitation of existing :
Improvements, including the International Building Code and the California Building Code
to the extent incorporated and as modified by the Port Commission or the Board of
Supervisors.

“construction permit” means any permit that Developer and each Vertical Developer must
obtain from the Port or any Other City Agency before beginning any physical work at the
Project Site, including demolition, excavation, grading, site, and building/site permits and
addenda.

“Construction Training Resources” means any portion of the OEWD Funds that OEWD
chooses to use to support programs that train disadvantaged workers and local residents
in the field of construction work.
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“contractor’ means a general contractor, including a CM-GC, or subcontractor, as appropriated
in the context, licensed by the Contractors State License Board.

“control” of an entity means the direct or indirect owneréhip by one person of more than 50% of
the profits or capital of another person.

“Controller” means the Controller of the City and County of San Francisco.
“controlling interest” means the interest that a controlling person holds in the controlled person.

“Convention” means an organized association of persons with a common interest, including a
professional, commercial, political, social, cultural, vocational, recreational, or fraternal
interest, most of whom are from outside of San Francisco, who meet in a hotel, '
convention center, or other building to discuss or act on matters affecting their common
interest or to participate in activities related to their common interest.

“convey” means to transfer an interest in real property by Parcel Lease, deed, or other
instrument. .

“Coordination Agreement’ means a contract between Developer and Vertical Developers that
addresses matters necessary to coordinate horizontal and vertical construction in an
orderly manner.

“Core Benefits” is defined in Administrative Code section 12B.1(b).

“Cost Allocation Proposal” means Developer’s proposed allocation of Horizontal Development
Costs under AA § 4.1(e) (Cost Allocation).

“Costa-Hawkins Act” means the Costa-Hawkins Rental Housing Act (Cal. Civ. Code
§§ 1954.50-1954.535). ‘

“costs” means actual and reasonable expenses, fees, and other charges directly arising from or
relating to the matter giving rise to a right to payment.

“CPA” is an acronym for an independent certified public accounting firm apbroved by the Port and
Developer.

“CPI” is an acronym for the Consumer Price Index for All Urban Consumers in the San Francisco-
Oakland-San Jose region (base period 1982-1984=100) that the United States
Department of Labor, Bureau of Labor Statistics, publishes in February, April, June,
August, October, and December of each year. If the index is changed after the
Reference Date to use a different base year, CPI will be calculated using the published
conversion factor. {f publication is discontinued and not replaced, the Parties will confer
to reach agreement on a substitute measure.

“Credit Bid” means a Vertical Developer Affiliate’s deemed payment of Land Proceeds to the
Port, subject to the limitations and conditions of FP § 3.5 (Right to Credit Bid) or the act of
paying by the deemed payment when used as a verb.

“Credit Bid Determination Date” means the 30" day after a Final Appraisal is issued under
DDA art. 7 (Parcel Leases).

“Cumulative IRR” means Developer’'s cumulative internal rate of return in a Current Phase and
any Prior Phase, calculated through the date of determination, excluding Developer
Capital spent on any Later Phase.

“Current Assessed Value” means, as of any date, a Taxable Parcel’s Baseline Assessed Value,
as reassessed by the Assessor under applicable law.

“Current Phase” means the Phase of the Project during which an event or determination occurs.
“Current Parcel’ means an Assessed Parcel in the Mission Rock CFD that is identified in'the
Payment Report as being current on payment of ad valorem taxes.
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“DA’is an acronym for the Development Agreement between the City and Developer specifying
the entitlement rights that the City agreed to vest in Developer for development of the
Project Site by adoption of the DA Ordinance.

“DA Assignment’ is defined in DA § 2.1 (DA Successors’ Rights).
“DA Default’ is defined in DA § 9.2(a) (Specific Events).

‘DA Ordinance” means Ordinance No. XXXX adopting the Development Agreement,

_ incorporating by reference the General Plan Consistency Findings, authorizing the
Planning Director and other City officials to execute the Development Agreement on
behalf of the City, and waiving the application of certain Municipal Code provisions to
aspects of the Project.

‘DA Requirements” is defined in DA § 5.2(a) (Agreement to Follow Existing Policy).
“DA Statute” means California Government Code sections 65864-65869.5.

“DA Successor’ is defined in DA § 12.1 (DA Successors’ Rights).

‘DA Term” is defined DA § 2.2 (DA Term).

“DA Waivers” means, collectively, all Municipal Code waivers in the DA Ordinance.

“DDA” is an acronym for the Disposition and Development Agreement between the Port and
Developer specifying the terms and conditions for Developer’'s master development of the
Project Site.

‘DDA Term” means the period beginning on the Reference Date and ending when the DDA
expires by its own terms or by early termination.

“debt” means, when required by the context, financial obligations as defined in section 53395.1
and section 53395.8(c)(4) of the IFD Law.

“debt service” means the amount of cash required to pay principal and interest on Bonds under
an Indenture, taking into account required funding and replenishment of reserves, and
coverage ratios. :

“debt service” excludes capitalized interest and any other amounts that are funded from
gross bond proceeds for the payment of debt service before net bond proceeds
are available for disbursement under an Indenture when used in reference fo
payments fo be funded with Mello-Roos Taxes or Tax Increment in any year.

“Declaration of Restrictions” means a document in the form attached to the Housing Plan to be
recorded against a Development Parcel developed for rental residential use requiring that
designated Inclusionary Units remain affordable in accordance with the Housing Plan.

“Deed of Trust” means a mortgage, deed of trust, or other security instrument encumbering a
Development Parcel or a leasehold interest in a Development Parcel to secure a
Borrower’s repayment obligation to a Lender.

“deep dynamic compaction” is a Site Preparation method used to increase the density of the
soil when subsurface constraints make other methods inappropriate by dropping a heavy
weight (typically between 8 and 36 tons) repeatedly on the ground at regularly spaced
intervals to reach a desired amount of compaction. ’

“defend” when used in reference to a Claim means the defense, compromise, or other resolution
of the Claim in or outside of an action.
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“‘Deferred Infrastructure” means Improvements that would be Horizontal Improvements if built or
installed by Developer, but for the Port’'s agreement through a Phase Approval to require
Vertical Developers to construct the Improvements, which will consist primarily of Utility
Infrastructure, Public ROW Improvements, and fixtures installed between right-of-way
curbs and the boundaries of a Development Parcel, such as sidewalks and curb cuts,
lighting, street furnishings, landscaping, and utility boxes and laterals serving the parcel.

“Deferred Infrastructure” excludes utility improvements and fixtures customarily
installed as part of a Vertical Improvement.

“Deferred Infrastructure Zone” means one or more of the following, as identified in each Phase
Submittal and with Basis of Design: '

(i) the area between back-of-curb and the adjacent Development Parcel boundary
or the adjacent Public Space, as applicable;

(ii) bands up to 40 feet along the outer boundaries of Public Spaces adjacent to
Development Parcels; and

(i)  the area adjacent to Development Parcels for the installation of service
* infrastructure, including laterals, traps, air vents, clean-outs, meter boxes,
irrigation facilities and associated pedestals, pull boxes, and secondary conduits.

“Delay Event” means the event causing a claimed Excusable Delay.

“Delay Event Date” means the date on which the Delay Event occurred or the date on which the
Party claiming Excusable Delay discovered the Delay Event.

“‘Demolition and Utility Relocation Plan” means one of a Permit Set of Improvement Plans for
Site Preparation Work.

“Design Advisory Committee” means a body of qUaIiﬁed design professionals designated by
the Port Director in consulitation with the Planning Director to make design
recommendations regarding public realm Improvements to the Port Commission.

“Design Controls” means the Mission Rock Design Controls that the Port Commission and the
Planning Commission approved.

“‘Developer” means Seawall Lot 337 Associates, LLC, and its successors.

“Developer Audit” means a financial review performed by a CPA on behalf‘ of Developer under
FP § 9.4(b) (Developer Audit).

“Developer Balance” means, on the date of determination, the sum of:

0] Developer’s unreimbursed Horizontal Development Costs from the Current
Phase and related accrued and unpaid Developer Return, Alternative Return, or
Reduced Return as appropriate, including any carryover of the Entitlement Sum,
Alternative Return Costs, or Horizontal Development Costs incurred in any Prior
Phase, as shown on the Developer Capital Schedule; and

(ii) any amounts added under FP § 2.4(c)(ii)-(iii) (Developer Return). [Revisit when
) language s final]

“Developer Balance” excludes ény part of vertical development costs and sums arising
in any Later Phase. :

“‘Developer Capital” means funds available to Developer that are not subject to restrictions or
limitations under the Financing Plan.

“Developer Capital Schedule” means an accounting schedule that Developer maintains that
shows the inflows and outflows for all Phases of the Project individually and in the
aggregate for the Developer Balance.
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“Developer Construction Obligations” means Developer’s duty under the DDA to perform or
provide, in accordance with applicable Project Requirements, for:

@ construction of the Horizontal Improvements for each Phase of the Project;
()] Developer Mitigation Measures; and
(iii) Associated Public Benefits.

“Developer Construction Obligations” excludes any Deferred Infrastructure that
Vertical Developers will construct. :

“Developer Contingency” means the separate allowances to cover additional Soft Costs and
Hard Costs in a Phase Budget.

“Developer Marketing Costs” means no more than $920,000 (NPV 2018$), unless otherwise
approved by Port in its sole discretion, in costs to market the Project, including:

0] interim activation, events associated with opening of Public Spaces to the public, .
and other activities that benefit land and user absorption; and

(D] overall Project branding and recognition, except to the extent Developer receives
reimbursement from Vertical Developers.

“Developer Mitigation Measure” means any Mitigation Measure in the MMRP (DDA Exh B5)
that is to be performed by Developer or that is otherwise identified as the responsibility of
the “owner,” the “project sponsor,” or the “infrastructure developer” in the development of
the Project.

“‘Developer Participation” means the amount of Annual Participation Revenue payable to
Developer under the Participation Agreement in FP Exhibit D or any replacement
agreement.

“Developer Party” means Developer and its direct and indirect partners, members, shareholders,
officers, Affiliates (including Vertical Developer Affiliates), individually or collectively.

“Developer pass-through” means a Horizontal Development Cost that is paid directly to a
contractor, consultant, or supplier to Developer.

“Developer Reimbursement Obligations™ means Developer’s duty under the DDA to indemnify
the City Parties and pay Port Costs and Other City Costs.

“Developer Reimbursement Obligations” excludes Developer's use of Developer
Capital to finance Horizontal Improvements.

“Developer Return” means the accrued return on Developer Capital spent on Horizontal
Development Costs in a Phase at the annual rate of 18% on unreimbursed Horizontal
Development Costs paid by Developer Capital and amounts payable to Developer under
FP § 2.4(c)(ii)-(iii) (Developer Return).

“Development Account” means the segregated account within the Special Tax Fund that the
Port establishes with the Special Fund Trustee to receive, administer, and disburse
Development Special Taxes.

“Development Agreement” means the agreement that the City entered into with Developer
under Administrative Code chapter 56 and the Development Agreement Statute.

“Development Agreement Statute” means California Government Code sections 65864-
65869.5.

“Development Opportunity” means Developer's development rights under the DDA that the Port
terminates under DDA § 12.8 (Effects of Termination on Development Rights).
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- “Development Parcel’ means all buildable parcels in Seawall Lot 337, which are made up of
" Option Parcels, Lead Parcels, Garage Parcels, Commercial Parcels, and Residential
Parcels.

“Development Rights Payment” means a lump sum payment to the Port at the Closing of a
Parcel Lease in the amount of:

(@) Fair Market Value if the Option Parcel is conveyed by a Prepaid Lease; or

(i) an agreed portion of Fair Market Value, with the balance of Fair Market Value
paid as Annual Ground Rent under a Parcel Lease, calculated by multiplying the
difference between Fair Market Value and the Parcel DRP by the Rent
Conversion Factor.

“‘Development Special Tax Credit” means the amount by which the Potential Development
Special Tax Levy for a Gurrent Parcel in the Mission Rock CFD will be reduced by the
application of Allocated Tax Increment under FP § 6.6 (Tax Increment Credit).

“Development Special Taxes” means the portion of Facilities Special Taxes that the City levies
in a City Fiscal Year on Taxable Parcels in the Mission Rock CFD to finance Horizontal
Improvements and for other eligible purposes, subject to Port Commission and Board of
Supervisors approval, an amount per square foot intended to be equivalent to 0.65% of
the parcel’'s Baseline Assessed Value as projected for the CFD Formation Proceedings.

“Director of Public Finance” means the director of the Public Finance Division of the Controller's
Office.

“Director of Public Works” means the Director of San Francisco Public Works.

“Director of Transportation” means the Director of San Francisco Municipal Transportation
Agency.

“Disputed Value” means a challenged Fair Market Value or Rent Conversion Factor in an
appraisal that is subject to arbitration under DDA § 7.5 (Appraisal Disputes).

“Disputing Party” means a person affected by a dispute that is subject to DDA art. 10
(Resolutlon of Certain Disputes).

“Down Market” means a period of economic and other conditions causing a significant decline in
the real estate market as determined under DDA § 4.4 (Down Market Delay Procedures).

“‘Down Market Delay” means an Excusable Delay meeting the criteria in DDA § 4.4 (Down
Market Delay Procedures).

“Down Market Test’ means the procedures in DDA § 4.4 (Down Market Delay Procedures) by
which the Parties have agreed to determine whether a Down Market exists.

“Down Market Test Budget’ means a hypothetical Phase Budget that Developer must submit
under DDA § 4.4(a) (Timing) as part of a Down Market Test.

“Down Market Test Date” means the date a Down Market Test is final.
“‘DRP” is an acronym for a Development Rights Payment.

“‘DRP Advance” means a loan of a Parcel DRP that the Port makes to the Mission Rock CFD
under FP art. 7 (Port Advances).

“DRP Advance Proceeds Account” means the segregated accounts within the Mello-Roos Fund
and the Tax Increment Fund that the Port establishes with the Special Fund Trustee to
receive, administer, and disburse Allocated Tax Increment and Development Special
Taxes to pay the Mission Rock CFD’s obligations under the Promissory Note.
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“DRP Fund” means the segregated account within the Special Fund Trust Account described in
FP § 2.5 (Trust Account for Special Funds), which will hold Development Rights
Payments for future use under the Financing Plan.

“DTSC” is an acronym for the California Department of Toxic Substances Control.

“Early Mello-Roos Bonds” means Mello-Roos Bonds that the City issues on behalf of the
Mission Rock CFD to finance Phase Improvements at the Port's request early in a Phase.

“Electrical Service Agreement” means the agreement between SFPUC Power and a customer
specifying the terms on which SFPUC Power will provide applicable SFPUC service.

“eligible” when used in reference to Horizontal Development Costs or Horizontal Improvements
means Hard Costs and Soft Costs for which the use of special tax financing or tax
increment financing is authorized under Governing Law and Policy.

“Eligible Occupant” means, for any Inclusionary Unit, a household with a Gross Annual Income
that does not exceed the result of the following:

0] identify the applicable AMI, adjusted for Household Size;
(ii) multiply the AMI from (i) by the AMI Percentage applicable to that Inclusionary
Unit; and

(iii) add 5% to the product of (ii).

“ENA” is an acronym for the Exclusive Negotiation Agreement dated as of May 25, 2010,
effective as of September 15, 2010, as amended and restated as of the Reference Date.

“‘Encumbered Property” means, as applicable:

(i) the real property interest in a Development Parcel and any other assets that are
the collateral under a permitted Deed of Trust; or

(i) the personal property interest in Borrower and any other assets that are the
collateral under a permitted Security Interest.

“Encumbrance” means a Deed of Trust or Security Interest.

‘Engineer” means the engineer of record for Horizontal Improvements, who must be licensed by
the California Board for Professional Engineers, Land Surveyors, and Geologists.

“Entitlement Cost Statement” means Developer’s report on Entitlement Costs, prepared by a
third party or subject to third-party review, under FP § 2.3(a) (Entitlement Cost
Statement).

“Entitlement Costs” are Soft Costs that the Parties incurred between May 25, 2010, and the
Reference Date to entitle the Project, including:

0] preliminary planning and design work;
(i) environmental review under CEQA,;
(jii) negotiating the financial and other terms of the Transaction Documents; and

(iv) obtaining Project Approvals.

“Entitlement Date” means the date after the Reference Date on which all of the following are

final:
0] BCDC approval of a major permit for the development of the Project Site
(excluding Pier 48);
(i) State Lands approvals required under Section 4.5 and Section 6 of SB 815; and
(iii) recordation of a variance to its Environmental Covenant.
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“Entitlement Sum” means the sum of Entitlement Costs plus accrued Developer Return up to the
Reference Date.

“‘Environmental Covenants” means recorded deed restrictions imposing conditions under which
certain land uses will be permitted at designated portions of the Project Site that DTSC
approved in accordance with the RCRA Closure Certification Report, Former H&H Ship
Service Facility as amended by the Entitlement Date in response to a Port application for
a variance to permit anticipated uses at the Project Site.

“Environmental Delay” means an Excusable Delay caused when:

0] the Port or the City is required to conduct additional environmental review or
prepare additional environmental documents after the Reference Date;

(i) a third party files an action challenging the certification or sufficiency of the Final
EIR or any other additional environmental review, even if development activities
are not stayed, enjoined, or otherwise prohibited;

(iii) the unanticipated need to investigate, remediate, or otherwise correct previously
unknown environmental or geotechnical conditions on or affecting any portion of
the Project Site, but only if the conditions were not reasonably foreseeable in
light of Developer’s due diligence before the Reference Date; or

(iv) the unanticipated need to comply with any Mitigation Measures adopted for the
Project for conditions on or affecting any portion of the Project Site, but only if the
conditions were not reasonably discoverable before the Reference Date and by
their nature require a delay or work stoppage for investigation, remediation, or
related activities, as long as the Party claiming delay is proceedlng in a diligent
manner to resolve the unforeseen issues.

“Environmental Law” means any law pertaining to handling, release, or remediation of
Hazardous Materials, conditions in the environment, including structures, soil, air, bay
water, and groundwater, the protection of the environment, natural resources, wildlife,
and human health and safety, industrial hygiene and employee safety, and community
right-to-know requirements, including CEQA, the Mitigation Measures, and the
Environmental Covenants, applicable to the Project Site or related to the work being
performed under the DDA or any Parcel Lease.

“Environmental Regulatory Action” means any inquiry, investigation, enforcement, remediation,
agreement, order, consent decree, compromise, or other action that is threatened,
instituted, filed, or completed by an Environmental Regulatory Agency in relation to a
release of Hazardous Materials.

“Environmental Regulatory Agency” means the United States Environmental Protection
Agency, the United States Occupational Safety and Health Administration, the United
States Department of Labor, any California Environmental Protection Agency board,
department, or office, including DTSC and the Water Board, the California Division of
Occupational Safety & Health, Department of industrial Relations, the Bay Area Air
Quality Management District, the San Francisco Department of Public Health, SFFD,

SFPUC, the Port, and any other Regulatory Agency now or later authorized to regulate
Hazardous Materials.

“‘Environmental Regulatory Approval” means any approval, license, registration, permit, or
other Regulatory Approval required or issiied by any Environmental Regulatory Agency,
including any hazardous waste generator identification numbers relating to operations at
any portion of the Project Site and any closure permit.

“ESA” is an acronym for Electrical Service Agreement.
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“‘Escrow” and “Escrow Account” mean an account established with an Escrow Agent for the
delivery, recordation, and distribution as applicable of title documents, funds, and any
other items necessary to Close a conveyance of a real property interest.

“Escrow Agent” means a local branch of a title company on the approved list maintained by the

Real Estate Division of the San Francisco General Services Agency selected to handle a
conveyance under the DDA.

“‘Escrow Closing Costs” means the Escrow costs customarily assigned to the buyer or ground
lessee, such as escrow and associated fees, title insurance premiums and endorsement
charges, transfer taxes, ad valorem taxes and assessments, if any, prorated as of the
applicable Closing Date.

“Estimated Construction Duration” means Developer’s projected construction periods for
Components of Phase Improvements in each Phase Submittal.

“Estimated Construction Schedule” means Developer's projected schedule for pre-construction
and construction of Phase Improvements in each Phase Submittal, which will be based
on the Estimated Construction Duration.

“Event Day” means a calendar day during which an event is held in a Public Space, excluding
time allowed for setup and breakdown of the event in the event permit.

“Event Management Plan” means TP Schedule 4 to DDA Exh B7 (Transportation Exhibit),
which includes an anticipated approach to managing pedestrian activity, vehicle flows,
and bicycle parking in and near the Project before, during, and after events at the
Ballpark, event venues in the Project Site, and other nearby event venues, such as
Chase Center, where the event promoter has a parking agreement with the Garage
operator to provide parking for patrons of the event.

“Event of Default” means a Breaching Party’s failure to cure a noticed breach within any cure
period specified in DDA § 11.2 (Specific Defaults), DA § 9.2 (Events of Default), or as
otherwise specified in any Transaction Document, including all incorporated
implementation plans and documents.

“exacerbate” when used in reference to Hazardous Materials means any act or omission that
increases the quantity or concentration of Hazardous Materials in the affected area,
causes the increased migration of a plume of Hazardous Materials in soil, groundwater,
or bay water, causes a release of Hazardous Materials that had been contained until the
act or omission, or otherwise requires investigation or remediation that would not have
been required but for the act or omission.

“Exaction” means any requirement to provide services or Improvements that the City imposes as
a condition of approval to mitigate the impacts of increased demand for public services, .
facilities, or housing caused by a development project, which may or may not be an
impact fee governed by the Mitigation Fee Act, including a fee paid in lieu of complying
with a City requirement.

“Exaction” excludes Mitigation Measures and any federal, state, or regional impositions.
“Excluded Transfer” means any of the following: '
(@) any Permitted Lender’s exercise of remedies;

(i) the removal of a general partner or managing member by the exercise of
remedies under any form of operating agreement;

(iii) the sale, transfer, or issuance of stock listed on a national or internationally
recognized stock exchange; or '

(iv) a change restulting from death or legal incapacity of an individual.
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“Excusable Delay” means an allowed delay in performance, or an extension of an Outside Date,
as a result of the occurrence of an event of Force Majeure.

“Excusable Delay” excludes:
(1) Developer’s lack of Developer Capital needed for a Phase;
2) Developer’s Insolvency; and

(3) an Administrative Délay or Environmental Delay if the Party claiming
delay fails to take required actions or attempt to resolve the issues
causing delay in a timely and diligent manner.

“Exempt Parcel” means, depending on the context:

0] any assessor’s parcel of a real property interest that is exempt from property
taxation under California law; and

(i) any assessor’s parcel of a real property interest that is exempt from Mello-Roos
Taxes under an RMA.

“Exempt Parcel” excludes any parcel that:

(1) the Port or any other Regulatory Agency acquires by gift, devise,
negotiated transaction, or foreclosure;

2) the Port acquires under the DDA; or
3) is in private use for taxable purposes.

“Exhibit, Display, or Trade Show Work” means the on-site installation, set-up, assembly, and
dismantling of temporary exhibits, displays, booths, modular systems, signage, drapery,
specialty furniture, floor coverings, or decorative materials in connection with or related to
a Special Event.

“Existing City Law” means any City Law in effect on the Reference Date, including Planning
Code section 291, which was added by Proposition D.

“Existing Geotechnical Condition” means the physical, geotechnical condition of the Project
Site, including soils and groundwater conditions, before Developer or its Affiliate first took
possession of the Project Site.

“Existing Geotechnical Condition” excludes the Existing Hazardous Material Condition
of the Project Site. :

“Existing Hazardous Material Condition” means the presence or release of Hazardous
' Materials in, on, or about any portion of the Project Site that occurred before Developer
or its Affiliate first took possession of the Project Site.

“Experience Requirement’ means the Port’s requirement that a proposed Transferee have -
substantial experience (in the Port’s reasonable judgment), either directly or through any
of its Affiliates or its project team, as a developer of mixed-use projects comparable to the
Project.

“Exposition” means a large-scale public exhibition with a primary though not necessarily
exclusive purpose of promoting one or more products, services, or businesses.

“extensive renovation” means any renovation where the construction cost exceeds 50% of the
cost of providing all-gender toilet facilities.

“Facilities CFD” means the part of the Mission Rock CFD to be formed to finance Horizontal
Improvements, Shoreline Adaptation Studies, Shoreline Protection Facilities, and other
public facilities as approved by the Port Commission and the Board of Supervisors.
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“Facilities CFD Administrative Costs” means CFD Administrative Costs payable from Facilities
Special Taxes.

“Facilities Special Taxes” means one or more of Development SpeCIal Taxes, Office Special
Taxes, and Shoreline Special Taxes.

“Fair Market Value” means the value conclusion for a Development Parcel in the Project Site
reached according to procedures described in the DDA, expressed as the price that a
prospective buyer with reasonable knowledge of the relevant facts would be willing to pay
on the open market for the leasehold interest.

“FAR” is an acronym for floor area ratio.
“Federal or State Law Exception” is defined in DA § 5.6(a) (City’s Exceptions).

“FEHA” is an acronym for the Fair Employment and Housing Act (Cal. Gov't Code
§§ 12900-12996).

“‘FEMA” is-an acronym for the Federal Emergency Management Agency.

“final” when used to refer to any Project Approval or Later Approval means that:

0] no administrative or judicial appeal has been filed by the applicable deadline;

0] if an administrative or judicial appeal has been timely filed, the Project Approval
or Later Approval has been upheld by a final decision; or

(i) the Board of Supervisors has certified the results of an election under the
Elections Code at which a referendum petition regarding a Project Approval is
rejected.

“Final Appraisal’ means the appraisal report that will be used for the conveyance of any Option
Parcel, which can be either the Joint Appraisal as provided in DDA § 7.4(e) (Joint
Appraisal) or the result of a dispute resolution process under DDA § 7.5 (Appraisal
Disputes).

“Final Audit” means Developer’s fi naI financial report for the Project as described in FP § 9.3(b)
(Final Audit).

“Final Audit Date” means the due date for the Final Audit under FP § 9.3(b) (Final Audit).

“Final Certificate of Occupancy” means a certificate of occupancy and completion that the Chief
Harbor Engineer issues in the form of DDA Exh D13 after accepting an Architect's
Certificate verifying that a Vertical Developer has finally completed a Vertical
Improvement.

“final completion” means that Developer has completed all aspects of a Horizontal Improvement
for which City Agency approval is required in compliance with the approved Improvement
Plans and the Project Requirements by the Outside Date in the applicable Schedule of
Performance in accordance with DDA § 14.6 (SOP Compliance).

“Final EIR” means the environmental impact report for the Project that the Planning Department
certified by Motion No. 20018 on October 5, 2017.

“final judgment” means an order, judgment, award, settlement, consent decree, stipulated
judgment, or other partial or complete termination of an action with respect to a Claim or
a Loss issued by an administrative, judicial, quasi-judicial, or nonjudicial body that is
effective and binding after any appeal is finally adjudicated and all rights to appeal have
been exhausted, or the time to appeal has expired.

“Final Map” means a final Subdivision Map meeting the requirements of the Subdivision Code
and the Map Act, subject to amendments made by the DA Ordinance.
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“Final Phase” means the last Phase of development of Seawall Lot 337.

“Final Port Report” means the Port’s final financial report for the Projbect as described in
FP § 9.2(d) (Reporting). :

“Final Transfer Map” means a final Subdivision Map approved under the Subdivision Code and
the Map Act for purposes of financing and conveyancing only.

“Final Value” means the Fair Market Value or Rent Conversion Factor conclusion that is in a
Joint Appraisal or reached by the appraisal dispute resolution procedures in DDA § 7.5
(Appraisal Disputes).

“Financing Document” means one or more of the Financing Plan, the Acquisition Agreement,
the Special Fund Administration Agreement, the Participation Agreement, Appendix |, the
RMA, the Tax Allocation MOU, the CFD Formation Proceedings, the IFD Formation
Proceedings, and all related ordinances and resolutions that the Board of Supervisors
adopt in connection with the formation of Project Area | and the Mission Rock CFD.

“Financing Plan” means DDA Exh C1, the part of the DDA that will govern the application of
Project Payment Sources to meet the Project Payment Obligation and other matters
relating to financing the Project and revenue-sharing.

“First Source Hiring Agreement” means WDP Att A.

“First Submittal” means the set of Improvement Plans submitted after the Basis of Design and
before the Second Submittal under ICA § 4.6(c) (Plans Submittals).

“First Tranche Bonds” means Bonds that are payable from Allocated Tax Increment, the
proceeds of which are used to finance the Project Payment Obligation.

“Flex Parcel’ means a Development Parcel that may be developed primarily for either residential
or commercial-office use under Planning Code § 249.80.

“Flexible Street Improvements” means Public ROWSs that are not supported by Siructured
Street Superstructure.

“Flexible Utility Connections” means utility connections that are flexible to accommodate
differential settlement where structured streets interface with Flexible Street
Improvements.

“Floodplain Management Plan” means the document described in Port Building Code
§§ 104A.2.1.1-104A.2.1.2.

“Floodplain Ordinance” means the law (Admin. Code art. XX) managing construction in flood-
prone areas of San Francisco and authorizing the City’s participation in the National
Flood Insurance Program.

“Force Majeure” means an Administrative Delay, Environmental Delay or Down Market Delay or
any other event that is not caused by and is outside the reasonable control of the Party
claiming an Excusable Delay and includes:

(@) domestic or international events disrupting civil activities, such as war, acts of
terrorism, insurrection, acts of the public enemy, and riots;

(i) acts of nature, including floods, earthquakes, unusually severe weather, and
resulting fires and casualties;

(i) epidemics and other public health crises affecting the workforce by actions such
as quarantine restrictions; -

(iv) inability to secure necessary labor, materials, or tools (but only if the Party
claiming delay has taken reasonabie action to obtain them on a timely basis) due
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to any of the above events, freight embargoes, lack of transportation, or failure or
delay in delivery of utilities serving the Project Site; '

v) government action or inaction after the Reference Date that precludes or
substantially increases Developer’s cost to perform or comply with any provision
of the DDA, :

(vi) delays in any Closing under a Vertical DDA as a result of the Port’s acts or
omissions;

(vii) any Vertical Developer’s failure to perform an obligation on or before the time
specified for performance; and

(viii)  litigation or written threat of litigation.

“Foreclosure Purchaser’ means a person, including a Lender, that acquires a property interest
by a Foreclosure Sale or that person’s successor.

“Foreclosure Sale” means a Lender or its nominee taking title to Encumbered Property under its
Deed of Trust or Security Interest through a foreclosure proceeding, a conveyance or
other action in lieu of foreclosure, or its exercise of any other power of sale or other
remedy.

“FP” is an acronym for DDA Exh C1, the Financing Plan.
“Free Public Event’ means an event in a Public Space that:
0] is open to the general public; and

(i) does not require the purchase of a ticket for entry to the event, but may require a
ticket or registration to manage the number of attendees.

“Funding Goals” means the Parties’ financial objectives under FP § 1.2 (Funding Goals).
“FY” is an acronym for “fiscal year’"in reference to a City Fiscal Year.
“FYE” is an acronym for “fiscal year end,” which occurs on June 30 of each City Fiscal Year.

“Garage” means a parking structure that Developer builds on the Project Site as permitted under
the SUD and the DDA.

“Garage Parcel” means a Development Parcel designated for construction of a Garage,
consisting of Parcel D2, the Mission Rock Square Garage Parcel, or both, as required in
the context.

“Garage Phase” means an optional Phase between Phase 1 and Phase 2 (or possibly later,
under DDA § 2.5(a) (Garage Phasing)) during which Developer may construct a Garage
and associated Horizontal Improvements.

“Garage Put Notice” means a notice that the Port will deliver if it elects to exercise is rights
under DDA § 7.3 (Parcel Put) with respect to Parcel D2.

“Garage REA” means the reciprocal easement agreement that the Vertical Developer of any
Garage Parcel must enter into with the Vertical Developer of any Adjacent Parcel under
DDA § 2.5(e) (Garage REA).

“Garage Recommendations” means the written recommendations that the Director of Planning
or the Director of Transportation, or both, provide to Developer regarding the
development and operation of a Garage and possible refinements to the parking
management plan under DDA § 2.5(c) (Garage Recommendations).

“Garage Report” means Developer must prepare and submit for any proposed Garage that
Developer delivers under DDA § 2.5(b) (Garage Report).
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“Garage Space” means a parking space in a Garage.

“General Plan” means goals, policies, and programs for the future physical development of the -
City, as adopted by the Planning Commission and approved by the Board of Supervisors,
taking into consideration social, economic, and environmental factors.

“General Plan Consistency Findings” means findings made by the Planning Commission by
Motion No. 20019 that the Project as a whole and in its entirety is consistent with the
objectives, policies, general land uses, and programs specified in the General Plan and
the planning principles in Planning Code section 101.1.

“Giants” means the holder of the San Francisco Giants National League franchise.

“Giants Affiliate” means a person controlling, controlled by, or under common control with the
' Giants on the Reference Date or the effective date of a Transfer. -

“GMP contract’” means a guaranteed maximum price contract or negotiated contract described in
DDA § 13.4(c) (Guaranteed Maximum Price Contract).

“Governing Law and Policy” when referring to Public Financing Sources collectively or
individually as applicable, means the CFD Law, the IFD Law, the Tax Code, the CFD
Goals, and the Port IFD Guidelines.

“graffiti” means any inscription, word, figure, marking, or design that is affixed, marked, etched,
scratched, drawn, or painted on any building, structure, fixture, or other improvement,
whether permanent or temporary, including signs, banners, billboards, and fencing
surrounding construction sites, whether public or private, without the consent of the
owner of the property or the owner’s authorized agent, and that is visible from the public
right-of-way.

“Gross Annual Income” means pre-tax money eamed annually by a household, including
overtime pay, commissions, dividends, and any other source of income.

“Gross Income” means the Tenant's revehues under the Master Lease, as defined in greater
detail in the Master Lease.

“Gross Tax Increment” means 100% of the property and possessory interest taxes that the City

' actually receives in a City Fiscal Year by application of the 1% ad valorem tax against the
increase in assessed value of Taxable Parcels in Project Area | above their values in the
base year of Project Area 1.

“Ground Imprbvement Plan” means a Permit Set of Improvement Plans for Site Preparation
Work.

“gsf” is an acronym for gross square feet in any structure, as measured under applicable
provisions of the Planning Code.

““handle” when used in reference to Hazardous Materials means to use, generate, process,
manufacture, produce, package, treat, transport, store, emit, discharge, or dispose of a
Hazardous Material.

“Hard Cost’ means any payment made after the Reference Date for the costs of Horizontal
Improvements, including, without duplication:

0] construction labor and materials for Horizontal Improvements;
(i) -~ Port permit fees;
(iii) fees for Adequate Security; and
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(iv) any other amount specifically identified in ‘a Transaction Document as a Hard
Cost or a category of Hard Costs.

“Hard Costs” excludes:
(1) Soft Costs; and
(2 costs incurred before the Reference Date.

“Hazardous Material” means any material, waste, chemical, compound, substance, mixture, or
byproduct that is identified, defined, designated, listed, restricted, or otherwise regulated
under Environmental Laws as a “hazardous constituent,” “Hazardous Material,”
*hazardous waste constituent,” “infectious waste,” “medical waste,” “biohazardous
waste,” “extremely hazardous waste,” “pollutant,” “toxic pollutant,” or “contaminant,” or
any other designation intended to classify substances by properties deleterious to the
environment, natural resources, wildlife, or human health or safety, including:

0] ignitability, infectiousness, corrosiveness, radioactivity, carcinogenicity, toxicity,
and reproductive toxicity;

(i) any form of natural gas, petroleum products, or any fraction;

iii) asbestos, asbestos-containing materials, and presumed asbestos-containing
materials; '

(iv) . PCBs, PCB-containing materials; and

v) any other substance that, due to its characteristics or interaction with one or
more other materials, wastes, chemicals, compounds, substances, mixtures, or
byproducts, damages or threatens to damage the environment, natural
resources, wildlife, or human health or safety.

“Hazardous Material Claim” means any Environmental Regulatory Action or any actual or
threatened third-party Claim against the City Indemnified Parties relating to a Hazardous
Material Loss resulting from the release or exacerbation of any Hazardous Materials.

“Hazardous Material Condition” means the release or exacerbation, or threatened release or
exacerbation, of Hazardous Materials in, on, or under the Master Lease Premises or the
surrounding environment during the Master Lease Term or the DDA Term, if:

0] caused by Developer, Tenant, or their Agents and or Invitees in connection with
their actions on the Master Lease Premises; or

(ii) cia}usgq"by\ Developer, Tenant, or their Agents in connection with the Project.
[Revisit when final]

“Hazardous Material Loss” means Losses and other Claims arising under Environmental Law or
common law from: [Revisit when final.]

0] investigation and remediation;

(i) natural resource damages;

(iii) damages for a decrease in value of the Master Lease Premises or other Port
property;

(iv) the loss or restriction of the use or any amenity of the Master Lease Premises or
other Port property; _

v) restoration of an affected area to its condition before the Hazardous Material

Condition occurred, whether requested by the Port or required by any
Environmental Regulatory Agency; and
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(vi) sums paid to settle Hazardous Materials Claims or Environmental Regulatory
Actions.

“HCAOQ” means the Health Care Accountability Ordinance (Administrative Code chapter 12Q).
“HDPE” means high density polyethylene pipe.

“Historic Tax Credits” means tax credits available under the Historic Preservation Tax Incentives
Program jointly administered by the National Park Service and the State Historic
Preservation Offices, codified at Tax Code section 47. '

“horizontal development” means the preparation of unimproved or predominantly unimproved
land for vertical development.

“Horizontal Development Costs” means the actual Hard Costs and Soft Costs of Horizontal
Improvements, without duplication.

“Horizontal Development Costs” excludes:
(1) any claimed costs that are not verified by proof of payment;

(2) the portion of any cost that is commercially unreasonable as of the date
incurred;

(3 costs that are not eligible for reimbursement under Governing Law and
Policy; and

4) costs of Vertical Improvements built by Vertical Developers.

“Horizontal Improvements” means public capital facilities and infrastructure that Developer
builds or installs at or near the Project Site, including Site Preparation, Shoreline
Improvements, Public Space, Public ROWSs, Utility Infrastructure, and work in Third Street
to comply with Developer Mitigation Measure [XXXX].

“Horizontal Improvements” excludes Deferred Infrastructure (unless funded by
Developer under FP § 2.5(c) (Alternative Treatment of Costs)) and Vertical
Improvements.

“household” means one or more related or unrelated individuals who live together in a
Residential Unit as their primary dwelling.

“Household Size” means the total number of bedrooms in a Residential Unit plus one, used"
solely for the purpose of establishing rents and not for limiting occupancy.

“Housing Data Table” means a table that Developer submits in the report with detailed
" information about Developer’s progress toward meeting inclusionary housing
requirements for the Project.

“Housing Plan” means DDA Exh B2, which sets forth certain requirements for Residential
Parcels, including inclusionary housing requirements.

“HP” is an acronym for the Housing Plan.
“HSH” is an acronym for the Department of Homelessness and Supportive Housing.
“HUD” means the United States Department of Housing and Urban Development.

“ICA” is an acronym for “interagency cooperation agreement” that is used to refer to the
Memorandum of Understanding (Interagency Cooperation).

“IFD” is an acronym for Infrastructure Financing District No. 2 (Port of San Francisco), formed by
Ordinance No. 27-16.

“IFD Administrative Costs” means the reasonable costs that the Port, as IFD Agent, actually
incurs and pays for:
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0] services of any Indenture Trustee (including its counsel) for any Bonds that the
IFD issues;

(i) marketing or remarketing Bonds; and

iii) all other administrative services provided by the Port, the IFD Administrator, the
City, the Special Fund Trustee, and third-party professionals necessary for the
Port to perform its duties under the DDA, Tax Allocation MOU, Special Fund
Administration Agreement, and Appendix I, including the City’s costs under
section 53369.5 of the IFD Law.

‘IFD Administrator” means the Port’s tax increment consultant or any other person that the Port
Director designates to administer Tax Increment from Project Area | in accordance with
Appendix I.

“IFD Agent” means the Port, acting on behalf of the IFD with respect to Project Area |, as
authorized by Ordinance No. XXXX.

“IFD Financing Plan” means the infrastructure financing plan for the IFD, including all
appendices implementing project-specific infrastructure financing plans for project areas.

“IFD Formation Proceedings” means Ordinance No. XXXX [approving Appendix [] and Board of
Supervisors Resolution Nos. XXXX [approving the DDA, approving the Tax Allocation
MOU, etc].

“IFD Law” means California law governing infrastructure financing districts, beginning at
Government Code section 53395.

“IFD Termination Date means, for each Sub-Project Area in Project Area |, date on which all
allocations to the IFD of Tax Increment from that Sub-Project Area, and the IFD’s
authority to repay indebtedness with Tax Increment from that Sub-Project Area end under
Appendix | in accordance with IFD Law, which is no later than 45 years after the IFD
actually receives $100,000 in Tax Increment from that Sub-Project Area.

“Impact Fee” means any fee that the City imposes as a condition of approval to mitigate the
impacts of increased demand for public services, facilities, or housing caused by the
development project that may or may not be an impact fee governed by the Mitigation
Fee Act, including a fee paid in lieu of complying with an Exaction.

“Impact Fee” excludes any Administrative Fee, school district fee, or federal, state, or
regional fee, or tax, special tax, or assessment.

‘Implementing Manuals” is defined in the Housing Plan.

“Improvement Bonds™ means bonds that Developer will be required to provide to Public Works
in connection with the subdivision of the Project Site.

‘Improvement Plan Submittal’ means a complete packet of Improvement Plans submitted for
review and approval under the DDA or ICA § 4.6 (Processing Improvement Plans and
construction permits).

“Improvement Plans” means design and engineering plans for the Infrastructure Plan and
MUPs, usually consisting principally of the Basis of Design Report, the First Submittal,
the Second Submittal, and the Permit Set, submitted for Horizontal Improvements for

- purposes of the DDA or ICA § 4.6 (Processing Improvement Plans and construction
permits).

“Improvements” means all physical changes required or permitted to be made to the Project Site
under the DDA, including Horizontal Improvements and Vertical Improvements.
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“Inclusionary Milestone” means the Inclusionary Obligation under each approved Phase
Application allowing for the development of Residential Units in compliance with

HP § 4.1(c).
“Inclusionary Obligation” means Developer’s obligation to deliver 40% of all Residential Units
as Inclusionary Units in compliance with HP § 4.1(c).

“Inclusionary Unit” means a Residential Unit, which may be a TAY Unit, that is available to and
occupied by households with incomes between 45% and 150% of AMI and rented at an
Affordable Housing Cost to the eligible household in accordance with the Housing Plan.

“Income Certification” means the form that a potential tenant must submit to determine income
eligibility for an Inclusionary Unit urider the Housing Plan.

“Income Recertification” means the form that an existing tenant must submit to determine
continuing income ‘eligibility for an Inclusionary Unit under the Housing Plan.

“‘incomplete” when used in reference to a Phase means that the Phase Improvements are not
substantially complete.

“Indemnified Party” means, as applicable, a City Party, a Developer Party, or a Vertical
Developer Party with the right to indemnification by an Indemnitor under the DDA.

“‘indemnify” means reimburse, indemnify, defend, and hold harmless.

“Indemnitor” means, as applicable, a City Party, a Developer Party, or a Vertical Developer Party
with an indemnification obligation under the DDA.

“Indenture” means one or more indentures, trust agreements, fiscal agent agreements, financing
agreements, or other documents containing the terms of any Bonds secured by a pledge
of and to be paid by any combination of Mello-Roos Taxes and Project Tax Increment.

“Indenture Trustee” means the fiscal ageht or trustee under an Indenture.

“Index” means the Construction Cost Index, San Francisco, published monthly by Engineering
News-Record or a replacement index as agreed by the Parties.

“Indexed” means the product of a cost estimate or actual cost that Developer or a Vertical
Developer established for any Component of Utility Infrastructure or Deferred Utility;;
Infrastructure in a Prior Phase, multiplied by the percentage of any increase between the
Index published in the month in which the earlier actual cost or cost estimate was
established and the Index published in the month in which Developer or Vertical -
Developer claims a Material Cost Increase.

“individual” when referring to a person means a human.

“Infrastructure, Acceptance and Maintenance MOA” means a memorandum of agreement that
Public Works, SFMTA, SFPUC, and the Port will negotiate to identify the applicable
Acquiring Agencies and other entities that will be responsible for maintenance of and
liability for completed Horizontal Improvements, maintenance funding sources,
anticipated exceptions and design modifications to the Subdivision Code, and any special
inspection and training procedures required for City-standard and Non-Standard
Infrastructure.

“Infrastructure Plan” means DDA Exh B1, which contains descriptions and Improvement Plans
for Horizontal Improvements proposed to be built or installed at or to serve the Project
Site, and each Master Utility Plan when approved by the applicable City Agency.

“Initial Benchmarks” means that;:

(i) the Port has issued an SOP Compliance Determination for Phase 1 and a
Temporary Certificate of Occupancy for the Parcel D2 Garage; and
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(i) the Port, in consultation with the Director of Public Works, has found the Shared
Public Way to be substantially complete.

“Initial Transfer” means a Transfer meeting the requirements of DDA § 6.2(b) (Initial Transfer).

“Initial Transferee” means the Transferee in an Initial Transfer under DDA § 6.2(b) (Initial
Transfer).

“Initial Transferee Affiliate” means an Affiliate of the Initial Transferee on the effective date of
the Initial Transfer.

“Insolvency” means a person’s financial condition that results in any of the following:
0] a receiver is appointed for some or all of the person’s assets;

(i) the person files a petition for bankruptcy or makes a general assignment for the
benefit of its creditors;

(iii) a court issues a writ of execution or attachment or any similar process is issued
or levied against any of the person’s property or assets; or

(iv) any other action is taken by or against the person under any bankruptcy,
reorganization, moratorium or other debtor relief law.

“Inspection Request” means Developer’s written request that the Chief Harbor Engineer arrange
for the applicable Acquiring Agency to inspect Horizontal Improvements or Components
for compliance with Project Requirements and City Laws.

“Insurance Requirements” means the obligations of Developer to obtain and maintain insurance
coverage in accordance with ML art. XXXX (Insurance), which is incorporated into
DDA art. 15 (Insurance) and Vertical Developers under VDDA art. XXXX (Insurance)
and Parcel Lease art. XXXX (Insurance).

“Interest Cost Limitation” means the statutory limit on the amount of interest that an
infrastructure financing district is authorized to pay to acquire infrastructure under IFD
Law section 53395.2, specifically, “a rate of interest not to exceed the bond buyer index
rate on the day that the agreement to repay is entered into.” [TBD at Project Approval
under IFD Law.]

“Interest on DRP Advances” means annual rate of XXXX%, compounded quarterly until paid,
the rate at which interest accrues on the principal amount of Promissory Note. [TBD at
Project Approval.] :

“Interest Rate” means an annual interest rate equal to the greater of:
(i) 10%; and
(i) the Prime Rate in effect on the date payment is due, plus 5%.

“Interested Person” means a person that acquires a property interest or security interest in any
portion of the Project Site by Parcel Lease, Assignment and Assumption Agreement, or
Deed of Trust.

“Interested Pier 48 User” means a creditworthy person with a demonstrated interest in a long-
term lease of a significant portion of a rehabilitated Pier 48, identified under DDA § 7.7
(Pier 48).
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“Investigate” when used with reference to Hazardous Materials means:

(i) any activity undertaken to determine and characterize the nature and extent of
Hazardous Materials that have been, are being, or are threatened to be released
in, on, under, or about any portion of the Project Site, other Port property, or the
environment, including: ) :

(iv) preparation and publication of site history;
(V) sampling, and monitoring reports;

(vi) .performing equipment and facility testing such as testing the integrity of
secondary containment and above and underground tanks; and

(vii) sampling and analysis of environmental conditions before, during, and after
remediation begins and continuing until the appropriate Environmental
Regulatory Agency has issued a no further action letter, lifted a clean-up order,
or taken similar action.

“Invitee” means a person’s clients, customers, invitees, patrons, guests, members, licensees,
permittees, concessionaires, vendors, suppliers, assignees, tenants and subtenants, any
other person whose rights arise through them, and members of the general public
present on any property under the person’s possession and control.

“IPM Ordinance” means Environment Code chapter 3.

“IPM Plan” means the Port’s integrated pest managvemkent»plan.

“IPM Policy” means the policy described in Environment Code chapter 3.

“IRS” is an acronym for the Internal Revenue Service. ' .

“ISCOTT” is an acronym for the Interdepartmental Staff Committee on Traffic and Transportation.

“issue” when used in reference to any form of indebtedness in the Financing Plan means to
complete all actions required to obtain the proceeds for authorized uses under the
Financing Plan.

“Janitorial Services” means maintenance and cleaning services on property owned or leased by
the City.

“Job Readiness Training Funds” means the portion of the CBO funds that will be used to fund
community-based organizations that provide services to provide job-readiness training for
individuals within at-risk populations.

“Jobs/Housing Equivalency Fee” mean the Impact Fee payable under DA § 5.4(b) (Impact
Fees and Exactions) in lieu of the Jobs/Housing Linkage Fee.

“Jobs/Housing Linkage Fee” means the Impact Fee due under Planning Code
sections 413.1-413.11.

“Joint Appraisal” means the appraisal report that a Qualified Appraiser delivers tb both Parties
under DDA § 7.4(e) (Joint Appraisal).

“Joint Escrow Instructions” means escrow instructions for the Port’s conveyance of an Option
Parcel in the form of DDA Exh D7 that the Port will deliver on the Parties’ joint behalf to
the Escrow Agent under DDA § 8.5(b) (Closing Deliveries).

“Land Use Plan” means DDA Exh A3, which consists of a map showing Developer's proposed
land uses and intensity of vertical development at the Project Site.

“Land Use Table” means the chart in DDA § 1.5 (Land Use Table) with principal land uses for
Development Parcels, as anticipated on the Reference Date.
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“Land Value Indicator” means dollar value per usable square foot within the building envelope
assumed in the Final EIR for each Option Parcel for its proposed use, initially based on
the Land Use Plan attached to the DDA and the residual land values in the Summary
Proforma attached to the Financing Plan on the Reference Date, which will be used
solely for a Down Market Test under DDA art. 4 (Excusable Delay).

“Large Event” means an event occupying at least 30%, but no more than 70%, of the footprint of
a Public Space.

“Later Approval” means any Regulatory Approval required after the Reference Date to
implement the Project or to begin Site Preparation or construction of Improvements.

“Later Phase” means the Phase following a Current Phase.

“law” means any of the following validly in effect as of the Reference Date and as later amended,
supplemented, clarified, corrected, or replaced during the DDA Term, whether or not
within the present contemplation of the Parties:

0] federal, state, regional, or local constitution, charter, law, statute, ordinance,
code, rule of common law, resolution, rule, regulation, standard, directive,
requirement, proclamation, order, decree, and policy (including the Waterfront
Plan and Port and City construction requirements);

(i) judicial order, injunction, writ, or other decision interpreting any law;

(iii) requirement or condition of any Regulatory Approval of a Regulatory Agency
affecting any portion of the Project Site; and

(iv) recorded covenants, conditions, or restrictions affecting any portion of the Project
Site.

“LBE” is an acronym for a local business enterprise as defined in Administrative Code
chapter 14B.

“Lead Parcel” means any Option Parcel in Phase 1 that will be subject to a Prepaid Lease under
DDA § 7.1(d) (Lead Parcels).

“Lease Year’ is defined in the Master Lease.

“Leasing Costs” means customary and usual costs incurred by a landlord with respect to leased
property, such as costs associated with tenant defaults, costs of collection, vacancies,
assignments and subleases, estoppel certificates, nondisturbance agreements, and
Insolvency. [Delete if covered by the GL].

“Legislature” means the legislative branch of the State.
“Lender” means:

(i) - afinancial institution that makes a loan to a Borrower to finance Project-related
costs, secured by a real property interest in the Project Site; and

(i) an entity that makes a loan to a Borrower to finance Project-related costs,
secured by a Security Interest.

“LIBOR” means the London Interbank Offered Rate, based on a 365-day year, for interbank loans
of U.S. dollars with one-year maturities, published as daily rates for USD ICE LIBOR by
the Intercontinental Exchange Administration Limited, or a replacement rate for short-
term lending mutually acceptable to the Parties.

“Local Hiring Agreement” means WDP Att B.

. “Local Hiring Policy for Construction” means the hiring policies for San Francisco described in
Administrative Code chapter 82.
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“LLOSP” means the San Francisco Local Operating Subsidy Program', which is an anticipated
source of funding for operating TAY Units. .

“Loss” when used in reference to a Claim means any personal injury, property damage, or other
loss, liability, actual damages, compensation, contribution, cost recovery, lien, obligation,
interest, injury, penalty, fine, action, judgment, award, or costs (including reasonable
attorneys’ fees), or reasonable costs to satisfy a final judgment of any kind, known or
unknown, contingent or otherwise, except to the extent specified in the DDA.

“Loss Security” means Adequate Security that Developer is required to provide to secure the
Developer Reimbursement Obligations for each Phase.

“Loss Security End Date” means the date that is the earliest to occur of the following:

0] issuahce of a SOP Compliance Determination for all Phase Improvements within
a Phase;
(i) the expiration or termination of the DDA with respect to Developer; or

- (i) ‘the expiration or termination of all of Developer’s rights to develop or submit
Phase Submittal applications to develop any portion: of the Project Site.

“Maintained Facilities” means Horizontal Improvements, Outfall infrastructure, and Replacement
Outfall Infrastructure in or serving the Mission Rock CFD for which Services Special
Taxes or Developer Capital will fund Ongoing Maintenance Costs.

“Maintenance and Repair Security” means Adequate Security that the Port may require under
DDA § 14.9 (e) (Maintenance as Soft Costs). [Revisit.]

“Management Control” means that a person has major decision rights regarding the Phase
Submittal and Phase Budget for a Phase under an operating or similar agreement.

“Map Act’ means the Subdivision Map Act of California (Calif. Gov't Code §§ 66410-66499.37).

“Marketing and Operations Plan” means, for the Inclusionary Units in a Residential Project, the
Vertical Developer's MOHCD-approved:

0] marketing plan, including any preferences under Administrative Code chapter 47;
(i) rental charges conformirig to the Housing Plan; and

(iii) eligibility and income qualifications of renters, together with any supplemental
information required under the Impiementing Manuals

“Market-Rate Unit” means a Residential Unit in a Residential Pafcel that is not subject to any
affordability requirements under the Housing Plan.

“Mass Grading Plan” means a Permit Set of Improvement Plans for Site Preparation‘Work.

“Mass Participation Sports Event” mean a participatory sporting event such as a marathon,
running race, or bicycle race or tour with anticipated participation by 150 or more
participants.

“Master CC&Rs” means conditions, covenants, and restrictions relating to Ongoing Maintenance
Obligations to be recorded against all Taxable Parcels in the Project Site.

“Master Lease” means an interim lease for a portion of the Project Site in the form of
DDA Exh D1 that allows Developer to take possession of the premises and construct
Horizontal Improvements approved under the DDA.

“Master Lease Premises” means the area subject to the Master Lease at the time in question.
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“Master Utilities Plan” means a set of plans and detailed specifications for the following Utility
Infrastructure, which will be deemed incorporated into the Infrastructure Plan when

approved:
0] low-pressure water system;
(i) non-potable water system;

(iii) auxiliary water supply system;

(iv) grading, sanitary sewer, and separate stormwater systems;
v) dry utilities joint trench; and

(vi) electrical system.

“Material Breach” means the occurrence of any of the events described in DDA art. 12 (Material
Breaches and Termination).

“Material Change” means any circumstance that would create a conflict between a Change in
City Law and the Project Approvals that is described in DA § 5.3(b) (Circumstances
Causing Conflict).

“Material Cost Increase” means a material increase in the hard costs or soft costs of any
Horizontal Improvement or Vertical Improvement, as applicable.

“Material Modification” means an amendment to a Transaction Document that would materially
increase an Acquiring Agency’s costs of ownership or impair the operations of Horizontal
Improvements, or that would materially decrease the benefits to the Port or the City, as
determined by the Port Director under DDA § 3.8(c) (Amendments).

“Maximum Special Tax Rate” means the highest rate at which any category of Mello-Roos
Taxes is authorized to be levied on a Taxable Parcel under the RMA.

“McEnerney Act’ means the Destroyed Land Records Relief Law (Calif. Code of Civ. Proc.
§§ 751.01-751.28).

“McEnerney action” means a lawsuit under the McEnerney Act.
“meal” means “prepared food” as defined in Environment Code section 1602().

“Medium Event” means an event occupying more than 10,000 square feet, but less than 30% of
the footprint of a Public Space.

“Mello-Roos Bond Account (Development Special Taxes)” means the segregated account
within the Special Tax Fund that the Port establishes with the Special Fund Trustee to
receive, administer, and disburse Development Special Taxes to pay debt service on
Mello-Roos Bonds issued to finance Horizontal Improvements.

“Mello-Roos Bond Account (Office Special Taxes)” means the segregated account within the
Special Tax Fund that the Port establishes with the Special Fund Trustee to receive,
administer, and disburse Office Special Taxes to pay debt service on Mello-Roos Bonds
issued to finance Horizontal iImprovements.

“Mello-Roos Bond Account (Tax Increment)” means the segregated account within the Tax
Increment Fund that the Port establishes with the Special Fund Trustee to receive,
administer, and disburse Pledged Tax Increment to pay debt service on Mello-Roos
Bonds issued to finance Horizontal Improvements.

“Mello-Roos Bond Account (Zone 1 Shoreline Special Taxes)” means the segregated account
within the Special Tax Fund that the Port establishes with the Special Fund Trustee to
receive, administér, and disburse Zone 1 Shoreline Special Taxes to pay debt service on
Mello-Roos Bonds issued to finance Horizontal Improvements.
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“Mello-Roos Bond Account (Zone 2 Shoreline Special Taxes)” means the segregated account
within the Special Tax Fund that the Port establishes with the Special Fund Trustee to
~ receive, administer, and disburse Zone 2 Shoreline Special Taxes to pay debt service on
Mello-Roos Bonds issued to finance Shoreline Adaption Studies, the Shoreline Protection
Project, and other authorized costs.

“Mello-Roos Bond Proceeds” means proceeds of Mello-Roos Bonds, including Early Mello-
Roos Bonds, issued under CFD Law that are available for disbursement after funding the
costs of issuance, capitalized interest, reserves, and any other amounts specified in the
applicable Indenture.

“Mello-Roos Bonds” means one or more series of taxable or tax-exempt bonds, including
refunding bonds, or any other debt (as defined in CFD Law) that the City issues for the
Facilities CFD, secured by a pledge of Development Special Taxes or Allocated Tax
Increment, or both, for any purpose authorized under Governing Law and Policy.

“Mello-Roos Bonds Debt Service Requirement” means the debt service due on Mello-Roos
Bonds in any City Fiscal Year before the next expected Receipt Date of Mello-Roos
Taxes. ‘

“Mello-Roos Improvement Fund” means the funds or accounts, however denominated, that an
Indenture Trustee establishes to hold, administer, and disburse Melio-Roos Bond
Proceeds to be used to finance Horizontal Development Costs, Shoreline Protection
Facilities, or for any other purpose authorized under the Indenture.

“Mello-Roos Taxes” means special taxes that the City levies in a City Fiscal Year on Taxable
Parcels in the Mission Rock CFD in accordance with the RMA, including delinquent
special taxes collected at any time by payment or through foreclosure.

“Memorandum of Understanding (Levy and Allocation of Taxes)” means an interagency
agreement between the City, through the Controller and the Treasurer-Tax Collector, and
the Port, establishing procedures for levying Mello-Roos Taxes, allocating Mello-Roos
Taxes to the Mission Rock CFD, and allocating Tax Increment to the IFD, and related
matters, as authorized by Port Resolution No. XXXX, the MOU Resolution and Board of
Supervisors Resolution No. XXXX under Charter section B7.340.

“Memorandum of Understanding (Interagency Cooperation)” means an interagency
agreement between the City, through the Mayor, the Controller, the City Administrator,
and the Director of Public Works, with the Consents of SFMTA and SFPUC, and the Port,
establishing procedures for interagency cooperation in City Agency review of
Improvement Plans, inspection of Horizontal Improvements, and related matters, as
authorized by Port Resolution No. XXXX and the MOU Resolution and Board of
Supervisors Resolution No. XXXX under Charter section B7.340.

“Minimum Affordable Percentage” is defined in HP § 2.1 (Development Program).

“Minimum Phase Return” means the minimum amount of Developer Return that the Port is
obligated to pay to Developer for finally completing Phase Improvements, which will be
1.5 times the Peak Developer Equity in the applicable Phase. [Revisit.]

“Minimum Price” means the minimum price that the Port will accept in a Public Offering for an
Option Parcel under DDA § 7.6 (Public Offering Procedures).

“Mission Rock” means the master-planned portion of the Project and the Project Site that will
encompass SWL 337 and the expansion of China Basin Park.

“Mission Rock CFD’” is a term used to refer to CFD No. XXXX, if and when formed.

“Mission Rock Parks Plan” means Port regulations and policies to govern the management,
programming, and operations of Public Spaces in the Project Site.
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“Mission Rock Square Garage” means the underground parking garage that the Parties may
agree to include in the Project under DDA § 2.6 (Mission Rock Square Garage).

“Mission Rock Square Garage Parcel” means the underground air parcel that will be created
under Parcel XXXX on conditions described in DDA § 2.6 (Mission Rock Square
Garage).

“Mitigation Fee Act” means California Government Code sections 66000-66025.

“Mitigation Measure” means any measure identified in the MMRP required to minimize or
eliminate material adverse environmental impacts of the Project and any additional
measures necessary to mitigate adverse environmental impacts that are identified
through the CEQA process for any Later Approval.

“MMRP” is an acronym for the Mitigation Monitoring and Reporting Program adopted for the
Project. '

“MOD” is an acronym for the Mayor’'s Office of Disability.
“MOHCD" is an acronym for the Mayor’s Office of Housing and Community Development.

“MOU Resolution” is a term used to refer to Board of Supervisors Resolution No. XXXX,
approving under Charter section B7.340 the Tax Allocation MOU and the Port’s
designation as the City’s agent for the term of the Tax Allocation MOU for:

0] the Mission Rock CFD;
0] Project Area |;

(i) the administration of Mello-Roos Taxes and any proceeds of Bonds secured by
Mello-Roos Taxes; and :

(i) the administration of Allocated Tax Increment and any proceeds of Bonds
secured by Tax Increment.

“MUNI” means the municipal public transit systems operated by SFMTA.

“Municipal Code” means, collectively, the Charter and ordinances adopted by the Board of
Supervisors and by San Francisco voters through initiatives.

“MUP” is an acronym for Master Utilities Plan.

“Net Consideration” means the consideration that a Selling Member receives for the Transfer of
its interests in Developer after deducting the appropriate transaction costs associated
with the Transfer, subject to confirmation by the Port.

“net present value” means the difference between the present value of the future cash flows
from an investment, calculated by discounting the future cash flows at the required rate of
return, and the amount of investment.

“Net Proceeds” means a Vertical Developer's proceeds from a transfer of any part of its interest
in an Option Parcel or from refinancing any indebtedness associated with its acquisition
or construction costs after deducting the costs of acquisition, financing, development, and
capital improvement for the parcel.

“Net Proceeds” excludes any loan proceeds that are designated for additional
investment and actually are invested in capital improvement of an Option Parcel.

“Net Transfer Proceeds” means the proceeds of a Vertical Developer’s transfer of its rights
under a Vertical DDA as described in VDDA § 19.1 (Before Close of Escrow).

“Net Worth” when used in reference to a Transfer means the equity of an entity’s owners (e.q.,
equity interest of shareholders of a corporation or members of a limited liability company)
calculated by accounting methods reasonably acceptable to the Port and the Transferee.
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“Net Worth Requirement” when used in reference to a Transfer means, for each Transferred
Phase in which Phase Improvements are not complete, either:

0} a Net Worth of at least $27.5 million, increased automatically by 10% on each
fifth anniversary of the Reference Date for the remainder of the DDA Term,
unless otherwise approved by the Port Director; or

(ii) written evidence satisfactory to the Port Director that a person directly or
indirectly holding Significant Ownership in Developer after the Transfer would
have a legally binding obligation to fund Developer’s anticipated Developer
Capital requirements in amounts to satisfy the Developer Construction
Obligations for the Phase.

“Neutral Appraisal’ means any appraisal report that the Parties jointly obtain under DDA § 7.4(f)
(Appraisal Dispute Resolution Procedures).

“New Hazardous Material’ means a Hazardous Material that is not a Pre-existing Hazardous
Material.

“Non-Standard Infrastructure” means, collectively, Horizontal Improvements that are not built to
City standard specifications, and includes the Structured Street Superstructure, interfaces
with existing perimeter streets, Shared Public Ways, and the use of HDPE throughout the
Project Site.

“nontrust revenues” means the Port’s revenues Development Parcels from which the public
trust use restrictions have been lifted temporarily under SB 815 and Project-based
revenues outside of the Port Harbor Fund that are available for the Project, such as
Mello-Roos Taxes, Tax Increment, and proceeds of Bonds secured by either or both,
credits that may be applied to offset any portion of Impact Fees or Exactions that would
otherwise be due, and proceeds of general obligation bonds.

“notice” means a written notification, demand, request for information or consent, or response to
a request delivered in accordance with App § A.5 (Notices) and any other requirements
specified in a Transaction Document.

“Noticed Party” means the Party receiving a notice.
“Noticing Party” means the Party delivering a notice to the Noticed Party.

“Nutritional Standards Requirements” means the food and beverage nutritional standards and
calorie labeling requirements set forth in Administrative Code section 4.9-1(c).

“Obligor” means the person contractually obligated to perform under any form of Adequate .
Security provided under DDA art. 18 (Security for Project Activities).

“Obligor Net Worth” when used in reference to an issuer of Adequate Security means a person’s
net worth calculated by accounting methods reasonably satisfactory to the Port and the
Obligor, consistently applied, and more specifically for a corporation, shareholder equity.

“Obligor Net Worth Requirement” when used in reference to Adequate Security means a
person with an Obligor Net Worth greater than the Secured Amount, and in no event less
than $27.5 million, subject to an automatic increase of 10% on the fiith anniversary of the
Reference Date and every succeeding fifth year during the DDA Term or as otherwise
approved by the Port Director.

“OEWD" is an acronym for the Office of Economic and Workforce Development.
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“OEWD Funds” means the portion of the Workforce Job Readiness and Training Funds that will
be used to fund OEWD programs that train economically disadvantaged adults, workers,
and local residents in the fields of construction, end use operations, and hospitality.

“Office Account” means the segregated account within the Special Tax Fund that the Port
establishes with the Special Fund Trustee to receive, administer, and disburse Office
Special Taxes.

“Office Development Authorization” means Planning Commission approval of an application for
a large office allocation.

“Office Special Taxes” means Facilities Special Taxes that the City levies in a City Fiscal Year,
in addition to Development Special Taxes, on Taxable Parcels in Commercial Parcels in
the Mission Rock CFD under the RMA, an amount per square foot intended to be
equivalent to 0.25% of the parcel's Baseline Assessed Value as projected for the CFD
Formation Proceedings. :

“Official Records” means the dobuments and maps that the recorder’s office function of the
Assessor-Recorder’s Office records and maintains.

“OLSE" is an acronym for the Office of Labor Standards Enforcement of the San Francisco
Department of Administrative Services.

'"Ongoing Maintenance Costs” means maintenance and capital repair costs of Maintained
Facilities that will be paid by Services Special Taxes or Developer Capital if Services
Special Taxes are not available, including:

0] landscaping and irrigation systems and other equipment directly related to
maintaining and replacing landscaped areas and water features;

(i) maintenance and replacement as needed of parks, public access areas, and
streets, rights-of-way, shared public ways, and sidewalks (including street
cleaning and paving);

(i) - lighting, rest rooms, trash receptacles, park benches, planting containers, picnic
tables, and other furniture and fixtures;

(iv) insurance;

(v) replacement reserves; and

(vi) Port and City personnel, administrative, and overhead costs related to
maintenance or to contracting for and managing third-party maintenance.

“On-site” for purposes of Adntinistrative Code chapter 21C means the site of a Special Event,
which may occur in enclosed space or open space or both, and includes:

(@) open space within 150 feet of primary site if the primary site is enclosed space;
and v
(ii) public right-of-ways, including a street or sidewalk, as to which a City permit

(ISCOTT or Port) has been issued in connection with the Special Event.

“Operations Training Resources Funds” means any portion of the OEWD Funds that OEWD

chooses to use to support programs that provide end-use-operations job-training
. programs for economically disadvantaged adults, including individuals designated as a

targeted population by the San Francisco Workforce Development Board, as an
individual who is, or is at risk of, relying upon, or returning to, public assistance, including
unemployment benefits, formerly incarcerated, homeless, veterans, out-of-school youth,
pregnant or parenting teens, youth in the juvenile justice or foster care systems, people
with disabilities, limited English populations, dislocated workers, or residents of public
housing.
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“Option” means development rights granted to Developer for Option Parcels under the DDA.

“Option Notice” means Developer's notice to the Port, delivered in accordance with App § A.5
(Notices) and DDA § 18.1 (Notices), that Developer will exercise its Option for an Option
Parcel at its Fair Market Value.

“Option Parcel”’ means a Development Parcel that is subject to the appf’aisal process for Option
Parcels under DDA art. 7 (Parcel Leases), including Lead Parcels.

“Optioned Parcel” means an Option Parcel for which Developer has exefcised it Option under
DDA § 7.1 (Developer Option).

“Other Acquiring Agency” means an Acquiring Agency other than the Port.
“Other City Agency” means a City Agency other than the Port.

“Other City Costs” means costs that Other City Agencies incur to perform their obligations under
the ICA, the Development Agreement, and the Tax Allocation MOU to implement or
defend actions arising from the Project, including staff costs determined on a time and
materials basis, third-party consultant fees, attorneys’ fees, and costs to administer the
Mission Rock CFD and the IFD to the extent not paid by Public Financing Sources.

“Other City Costs” excludes Port Costs, Administrative Fees, Impact Fees, and
Exactions.

“Other City Parties” means the City, acting by and through the Mayor, the Board of Supervisors,
the Controller, the City Administrator, the Director of Public Works, the San Francisco
Municipal Transportation Agency, the San Francisco Fire Department and the San
Francisco Public Utilities Commission. [Confirm with final ICA]

“Other City Requirements” means ordinances and policies described in DDA Exh A11 and
DA Exh E and approved plans to implement City and Port ordinances and policies,
including those attached to the DDA at DDA Exh Tab E.

“Other Regulatory Approval” means a Regulatory Approval given by a Regulatory Agency that
is not a City Agency. '

“Outfall Infrastructure” means 30-inch and 12-inch outfalls and related Improverhents for
stormwater drainage existing on the Project Site on the Reference Date.

“Outside Date” means the last date by which Developer must perform identified obligations for
the Project, as specified in the Schedule of Performance, or for a Phase, as specified in
the Phase Schedule.

“ownership change” means any change in the direct or indirect ownership of Developer.

“paid for in whole or part out of public funds” is defined in and subject to. exclusions and
further conditions under California Labor Code sections 1720-1720.6.

“Parcel D2 Garage” means the Garage on Parcel D2 Garage that is shown in Developer’s
Phasing Plan on the Reference Date.

“Parcel DRP” means the amount of the Development Rights Payment that is paid for a specific
Option Parcel.

“Parcel Increment Amount” means the amount of Tax Increment collected in the current City
Fiscal Year from an Assessed Parcel in the Mission Rock CFD, as shown in the Payment
Report.

“Parcel Lease” means a contract in the form of DDA Exh D2 by which the Port will convey a
leasehold interest in an Option Parcel to a Vertical Developer.

App-47

\\cpdb-nt.com\shares\userhome'\gxa\documents\mr bos lodged 02.01.2018\draft appendix for lodging 020118.docx

3554



“Parcel Lease Option” means the Port’s right to elect to convey an Option Parcel in a Current
Phase by a Prepaid Lease under FP § 3.7 (Parcel Leases).

“Parcel Lease Quitclaim Deed” means a deed in the form attached as an exhibit to each Parcel
Lease by which the applicable Vertical Developer disavows any right or interest in an
Option Parcel subject to a Parcel lease, which the Port may record in the Official Records
after the Parcel Lease expires or is terminated.

“Parks Plan” means a plan for managing events at Public Spaces consistent with DDA § 12.5(a)
(Parks Plan) and DA § 5.9 (Parks Plan) that the Port Commission will adopt before or in
conjunction with its consideration of the Schematic Design Application for Public Spaces
in Phase 1 of the Project.

“Participating Parcel’ means:

(i) any Parcel Lease at the Project Site that has Closed Escrow before any
Participation Termination Date; and

(i) any Taxable Parcel located in a Development Parcel at the Project Site that is
subject to a Parcel Lease that has Closed Escrow before any Participation
Termination Date.

“Participation Agreement” means the agreement in FP Exh D under which the Port and
Developer will share Participation Revenue.

“Participation Period” means the period beginning in the City Fiscal Year after the Participation
Threshold has been met for two consecutive years and continuing until the earlier of
75 years or when the last Parcel Lease at the Project Site expires or is earlier terminated.

“Participation Revenue” means the portion of Annual Ground Rent equal to the sum of:

() Annual Ground Rent and Percentage Rent paid to the Port from all Participating
Parcels; and

(i) Shoreline Taxes collected in a City Fiscal Year from on all Participating Parcels
outside of Zone 1.

“Participation Termination Date” means the Termination Date as to any part of the DDA as a
result of the Port’s election to terminate following either:

(i) a Material Breach by Developer under DDA art. 11 (Material Breaches and
Termination); or :

(ii) a Material Breach by a Transferee under DDA art. 11 (Material Breaches and
Termination) if Developer has failed to exercise its cure rights under
DDA § 6.8(d) (Termination of Transferees).

“Participation Threshold” means $2.5 million, unescalated.
“Party” means the private or public persons named in the preamble to a Transaction Document.

“Party Appraisal’ means a Developer Appraisal or a Port Appraisal that either Party obtains
under DDA § 7.4(f) (Appraisal Dispute Resolution Procedures).

‘Payment Report” means a report prepared by the Treasurer-Tax Collector in each City Fiscal

Year that:
0] specifies the Parcel Increment Amount for each Assessed Parcel; and
(i) identifies each Current Parcel in the Mission Rock CFD.

“Payment Request” means Developer’'s written request to the Port in the form of AA Exhibit C
for payment under the Acquisition Agreement.
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“PBC” is an acronym for the Port Building Code.
“PCBs” is an acronym for polychlorinated biphenyls.

“PCO" is an acronym for a parking control officer, generally an employee of SFMTA who directs
traffic.

“Peak Developer Equity” means the highest Developer Balance outstanding over the course of a
Phase.

“Pending Project” means any of the following:

(i) an office development project for which a large office allocation application
"~ (50,000 gsf or more) has been submitted to the Planning Department that has
not received an Office Development Authorization by the end of the Allocation
Period;

(i) additional office space located in a structure owned or otherwise under the
jurisdiction of the State, the United States, or any state, federal, or regional
Regulatory Agency that is exempt from Planning Code section 321 or
section 322; and

(iii) a new office development project for 50,000 gsf or more on Port land outside of
the Project Site for which the Port has entered into a vertical disposition and
development agreement, ground lease, or purchase and sale agreement, but has
not issued a building permit by the end of the Allocation Period.

‘Percentage Rent” means additional rent that will be payable under Option Leases, determined
as specified in DDA § 7.6(b) (Percentage Rent) or through a Public Offering process.

“per diem wages” is defined in California Labor Code section 1773.1.
“Permit Set” is a subset of Improvement Plans described in ICA § 4.6(c) (Plan Submittals).
“Permitted Change” means any of the following:

) a Transfer, including an Initial Transfer, that occurs before Developer achieves
the Initial Benchmarks, if a Giants Affiliate retains Significant Ownership and
Management Control of all Phases of the Project; and

(i) a Transfer that occurs after Developer achieves the Initial Benchmarks, if a
Giants Affiliate or an Initial Transferee Affiliate retains Significant Ownership and
Management Control of Later Phases.

“Permitted Exceptions” means exceptions to title with respect to any Option Parcel that
Developer accepts under DDA § 8.1(c) (Permitted Exceptions) or DDA § 8.3 (New Title
Matters). :

“Permitting Agency” means the Chief Harbor Engineer or the Director of Public Works, as
applicable, in relation to either’s role in issuing construction permits and determining
whether Improvements are complete in compliance with applicable Project Requirements
and City Laws. . '

“person” means any individual, corporation (including any business trust), limited liability entity,
partnership, trust, joint venture, or any other entity or association, or governmental or
other political subdivision or agency. ‘

“personal injury” means any physical or emotional trauma or injury to or death of any individual.

“Phase” means one of the integrated stages of horizontal and vertical development for the Project
Site as shown in the Phasing Plan.

“Phase 1” means the first Phase of development under the Phasing Plan.
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“Phase 1 Overage” means the amount by which the Horizontal Development Costs of Phase 1
Improvements exceeds the Phase Budget.

“Phase Account’ means a bookkeeping account for any Phase as described in DDA § 20.1(a)
(Phase Accounts).

“Phase Approval’ means the Port Director’s approval of a Phase Submittal and the Port
Commission’s approval of a Phase Budget.

“Phase Approval Date” means the date of the public hearing at which the Port Commission
adopts a resolution approving a Phase Submittal.

“‘Phase Area” means the Development Parcels and other land in the Project Site that are to be
developed in a Phase.

“Phase Audit” means Developer’s final financial report for a Phase as described in FP § 9.3(a)
(Phase Audit).

“Phase Audit Date” means the due date for each Phase Audit under FP § 9.3(a) (Phase Audit).

“Phase Budget” means the proforma for a Phase, based on the Summary Proforma attached to
the Financing Plan and included in each Phase Submittal under DDA art. 3 (Phase
Approval), as approved by the Port Commission. An inserted number will mean the
Phase Budget for the Phase given the inserted number (e.g., “Phase 1 Budget”).

“Phase Closing Date” means the date on which the Port accepts a Phase Audit under
FP § 9.3(a) (Phase Audit).

“Phase Construction Schedule” means Developer’s projected schedule for construction of
Phase Improvements and related spending in any Phase Budget.

“Phase Final Map” means a Final Map for a Phase Area.

“Phase Improvements” means Horizontal Improvements that are to be constructed in a Phase
and includes Site Preparation and any Deferred Infrastructure that Vertical Developers
will build in accordance with the DDA.

“Phase Proforma” means the Proforma that was included in a Phase Submittal, as approved and
updated under DDA art. 3 (Phase Approval).

“Phase Quarterly Report” means a quarterly financial report on a Current Phase as described in
FP § 9.1(b) (Phase Quarterly Reports).

“Phase Quitclaim Deed” means a deed in the form attached as an exhibit to the Master Lease
by which Developer disavows any real property interest in any part of a Phase Area
under the Master Lease, which the Port will be entitled to record in the Official Records
after issuing an SOP Compliance Determination for the Phase.

“Phase Schedule” means the schedule of performance for a Phase established in the Phase
Approval process, including the Estimated Construction Duration and Estimated
Construction Schedule.

“‘Phase Security” means Adequate Security for any specific Phase that meets the requirements
of DDA art. 18 (Security for Project Activities).

“Phase Submittal” means Developer’s application for Port Commission approval of a proposed
Phase under DDA art. 3 (Phase Approval).

“Phase Transferee” means a person to which Developer Transfers its Developer Construction
Obligations and related rights for a Phase in accordance with DDA § 6.1 (Phase
Transferees).
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“Phasing Goals” means measures and objectives described in DDA § 2.4 (Phasing Goals) to
which the Parties have agreed to achieve their mutual goal of an economically feasible
project that balances competing policy interests.

“Phasing Plan” means DDA Exh A4, which shows the order of development of the Phases and
the Development Parcels in each Phase Area, subject to revision under DDA art. 3
(Phase Approval).

“PIA” is an acronym for any public improvement agreement that Developer is required to execute
under the Subdivision Code.

“Pier 48" means a 212,500 square-foot facility located in the Embarcadero Historic District with
two main pier sheds, Shed A and Shed B, connected by a connector shed, Shed C, at
the east end of the pier, containing collectively 181,200 square feet of enclosed
warehouse space and a 31,300 square-foot valley between the Shed A and Shed B.

“Pier 48 Development Lease” means a long-term lease of Pier 48 that would implement a
Pier 48 Rehabilitation Plan.

“Pier 48 Lease” means the interim ground lease for Pier 48 substantially in the form of
DDA Exh B11.

“Pier 48 Negotiation Notice” means a Party’s notice to the other Party that the Noticing Party
seeks to enter into exclusive negotiations based on a proposed Pier 48 Rehabilitation
Plan.

“Pier 48 Rehabilitation Plan” means a plan for the historic rehabilitation of Pier 48 in accordance
with the Secretary’s Standards under a long-term ground lease, developed under
DDA § 7.8 (Pier 48)

“Pier 48 Solicitation” means a request for proposals or similar public solicitation of proposals for
the rehabilitation of Pier 48 in accordance with a Pier 48 Rehabilitation Plan under a
Pier 48 Development Lease.

“Pile Driver Training Funds”™ means any portion of the OEWD Funds that OEWD chooses to use
to support the development and implementation of a pile-driving training program for
disadvantaged workers and local residents, including individuals who have formerly been
incarcerated or are experiencing homelessness.

“Planning” means the San Francisco Planning Commission, acting by motion or resolution or by
delegation of its authority to the Planning Department and the Planning Director.

“Planning Commission” means the San Francisco Planning Commission.
“Planning Department” means staff of the City’s Planning Department.
“Planning Director” means the City’s Director of Planning.

“‘Pledge Agreement” means a pledge of Allocated Tax Increment to Mello-Roos Bonds under a
pledge agreement between the Port, as IFD Agent, CFD Agent, or both, and the
Indenture Trustee for the Mello-Roos Bonds.

“Pledged Tax Increment” means Allocated Tax Increment that is actually pledged as security for
an issue of Mello-Roos Bonds. ‘

“Port” means the San Francisco Port Commission, acting by resolution or by delegation of its
authority to the Port Director and other Port staff.

“Port Application” means a Port request for Planning assistance in the Port’s review of any
submittal under the Design Controls or schematic design application under Planning
Code section 240.80. '
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“Port Audit” means a financial review performed by a CPA on behalf of the Port under
FP § 9.4(a) (Port Audit).

“Port Balance” means, on the date of determination, the sum of any unreimbursed Port Capital
Advances for Horizontal Development Costs in a Current Phase and related accrued and
unpaid Return on Port Capital or Alternative Return if appropriate, including any carryover
from a Prior Phase.

“Port Balance” excludes any Port Capital Advance and related Return on Port Capital
for Horizontal Development Costs in a Later Phase and DRP Advances and
related Interest on DRP Advances.

“Port Capital” means Port funds and other assets that are not subject to restrictions or limitations
under the Financing Plan.

“Port Capital Advance” means a Port loan of Port Capital to the Mission Rock CFD to pay for
Horizontal Development Costs.

“Port Capital Plan” means the Port’s most recent 10-year capital plan as adopted or amended by
the Board of Supervisors under Administrative Code sections 3.20-3.21.

“Port Capital Schedule” means an accounting schedule that the Port maintains that shows the
inflows and outflows for all Phases of the Project individually and in the aggregate for the
Port Balance.

“Port Consent” means the Consent to Development Agreement signed by the Port Director as
authorized by Port Commission Resolution No. XXXX.

“Port Costs” means costs that the Port incurs to perform its obligations to Developer and
otherwise implement the DDA and the Master Lease, including:

0] staff costs on a time and materials basis;
(i) third-party costs;

(iii) costs, including attorneys’ fees, to recover possession of the billboard on the
Project Site; and

(iv) costs to administer the Mission Rock CFD and the IFD to the extent not paid by
Public Financing Sources.

“Port Costs” excludes Other City Costs, DRP Advances, and Port Capital Advances.
“Port Director” means the Port Director of the Port.

“Port Facilities” means Public Spaces and other Horizontal Improvements that the Port will own
when accepted.

“Port Finance Director” means the Port’s Deputy Director, Finance and Administration.

“Port FY Budget’ means the City Fiscal Year budget that the Port will submit to the Board of
Supervisors for approval specifying the amount of Public Financing Sources, DRP
Payments, and Port Capital that the Port expects to use to satisfy the Port’s payment
obligations to Developer under the Financing Plan.

“Port Harbor Fund” means the harbor trust fund that the Port must maintain in compliance with
section 4 of the Burton Act, SB 815, the Agreement Regarding the Transfer of the Port of
San Francisco from the State of California to the City and County of San Francisco, and
Charter section B6.406.

“Port IFD Guidelines” means the Guidelines for the Establishment and Use of an Infrastructure
Financing District with Project Areas on Land under the Jurisdiction of the San Francisco
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Port Commission, adopted April 23, 2013, by Board of Supervisors Resolution
No. 123-13.

“Port Master Indenture” means the Indenture of Trust dated as of February 1, 2010, as
supplemented by a First Supplement to Indenture of Trust, dated as of February 1, 2010,
a Second Supplement to Indenture of Trust, dated as of May 1, 2014, and as further
supplemented from time to time.

“Port Quarterly Report” means any of the Port’s periodic reports to Developer on Port Costs,
Other City Costs, and Project Payment Sources under FP § 9.2(d) (Reporting).

“Port Quitclaim Deed” means a deed substantially in the form attached to the Purchase
Agreement by which the Port will convey fee titie to an Option Parcel to a Vertical
Developer.

“Port Revenue Bonds” means Port Commission of the City and County of San Francisco
Revenue Bonds Series 2010A (Non-AMT Tax-Exempt), Series 2010B (Taxable),
Series 2014A (Non-AMT Tax-Exempt), and Series 2014B (Taxable).

“Port Share” means 10% of the Sale Profit from any Triggering Event.

“Port Title Covenant” means the Port’s agreement not to create or consent to any new
exceptions to title with respect to any Option Parcel other than the Permitted Exceptions.

“portwide” means any matter relating to all real property under the jurisdiction of the Port
Commission.

“Potential Development Special Tax Levy” means the amount of the Development Special Tax
levy on each Assessed Parcel:

0] after applying capitalized interest, delinquency collections, and other sources in
the RMA; and

(i) before applying the Development Special Tax Credit.

“Pre-existing Hazardous Materials” means any Hazardous Material existing in, on, or under the
Master Lease Premises on the Reference Date and identified in [nsert reference to
relevant envnronmental documents] or the Environmental Covenants.

“pre-filing conference” means one or more optional meetings under Subdivision Code
section 1320 between the County Surveyor and a person proposing to subdivide land in
San Francisco to discuss preliminary Subdivision Maps and other subdivision matters
before the subdivider formally submits a Subdivision Map application.

“Preliminary Entitlement Cost Statement” means Developer’s preliminary estimate of
Entitlement Costs and accrued Developer Return as of the Reference Date. -

“Premises” means the area subject to a Parcel Lease.

“Prepaid Lease” means a Parcel Lease under which a Vertical Developer makes a Parcel DRP
in the amount of an Option Parcel’s Fair Market Value to the Port at the Close of Escrow.

“prepared food” as defined in Environment Code section 1602(l) means food or beverages
prepared within San Francisco for individual customers or consumers in a form
commonly understood to be a breakfast, lunch, or dinner.

“pre-Phase conference” means one or more meetings between Developer and the Port under
DDA § 3.1 (Pre-Phase Conference) to discuss Phase Improvements before Developer
submits a Phase Submittal.

“preservative-treated wood containing arsenic” means wood treated with a preservative that
contains arsenic, elemental arsenic, or an arsenic copper combination, including
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chromated copper arsenate preservative, ammoniac copper zinc arsenate preservative,
or ammoniacal copper arsenate preservative.

“Prevailing Rate of Wages” and “Prevailing Wage” mean:

0] the highest general prevailing rate of wage plus per diem wages and wages paid
for overtime and holiday work paid in private employment in the City for the
various crafts and kinds of labor employed in the construction of Improvements;
or .

(ii) the rate of compensation determined under Administrative Code chapter 21C.7
for the categories of employment specified in Administrative Code chapter 21C.

“Prime Rate” means the base rate on corporate loans posted by at least 75% of the nation’s 30
largest banks, as published by the Wall Street Journal, or if no longer published, a
mutually acceptable third-party rate and publication.

“Principal Payment Date” means: _
0] before Bonds are issued, September 1 of each year; and

(i) after Bonds are issued, the date on which principal or sinking fund payments are
due in each year until the Bonds are defeased. [Confirm with RMA consultant]

“Prior Phase” means the Phase for which Developer obtained Phase Approvél before any
Current Phase.

“Priority Facilities CFD Administrative Costs” means Facilities CFD Administrative Costs
permitted to be paid first from Facilities Special Taxes under the Financing Plan.

“Priority Services CFD Administrative Costs” means Services CFD Administrative Costs
permitted to be paid first from Services CFD Special Taxes under the Financing Plan.

“Private Event’ means an event in a.Public Space that is not open to the general public and may
or may not require the purchase of a ticket for entry.

“Product Type” when used in reference to a Development Parcel to be developed for residential
use means a building with a typical unit count and building typology that allows for
general assumptions regarding construction costs, which may differ between Residential
Units for rent and for sale. Examples of Product Types are townhomes low-rise (heights
to 70 feet), and mid-rise (71- to 90-foot heights).

“Proforma” means the Parties’ financial projections for Horizontal Improvements.

“Project” means the horizontal and vertical development of the Project Site in accordance with
the Project Requirements and the Port’s interim lease of Pier 48 to Developer.

“Project Approval” means a Regulatory Approval that is necessary to entitle the Project and
grant Developer a vested right to begln Site Preparation and construction of Horizontal
Improvements, including:

@ Regulatory Approvals listed in DA Exh B granted by City Agencies and any
Transaction Documents approved by those Regulatory Approvals;

(i) Regulatory Approvals by BCDC, State Lands, and DTSC by the Entitlement
Date; and

(iii) Later Approvals.

“Project Area I” means the area within the IFD covering the Project Site, formed by Ordlnance
No. XXXX on {date].
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“Project Assignment” means a contractual assignment of all of Developer’s rights under a
consulting contract with a Project Consultant, including any rights to use the Project
Consultant’'s work product.

“Project Consultant” means any architect, engineer, or other consultant that provided Project
Materials for the Project.

“Project Coordinator” means a third-party consultant that the City may engage to assist in the
implementation of the ICA under ICA § 6.2 (Project Coordinator).

“Prbject Materials” means all public, final, and material studies, applications, reports, permits,
plans, drawings, and similar work product, including Structural Materials, prepared by
Developer's Project Consultants.

“Project Office Allowance” means the amount of office use allowed in each Phase of the Project
under DDA Exhibit A4.

“Project Payment Obligation” means the Port’s contractual obligation on terms described in the
Financing Plan to pay: [Revnsnt]

@ the Entitlement Sum;
(i) each Party’s Capital Costs;
0] Developer pass-throughs; and

(i) additional payment obligations described in FP § 2.4(c)(ii)-(iii) (Developer
Return).

“Project Payment Sources” means separately or collectively, DRP Advances, Public Financing
Sources, and Port Capital Advances, each applied as specified in the Financing Plan.

“Project Requirements” means all of the following:

0] Developer’s obligations for the Project under the DDA, the Development
' Agreement, and the other Transaction Documents, including the Developer
Construction Obligations and the Developer Reimbursement Obligations;

(i) Vertical Developers’ obligations for the Project under their respective Parcel
Leases;

(iii) construction of all Improvements in a competent manner, without material
defects, in strict accordance with approved Improvement Plans and all
Regulatory Requirements; and

(iv) diligent compliance with the Outside Dates specified in the Schedule of
Performance, each Phase Schedule, or each Parcel Lease as applicable.

“Project Site” means the area consisting of SWL 337, 3.53 acres of Terry A. Francois Boulevard |
from Third Street to Mission Rock Street, Pier 48, and % acre to the east of Terry A.
Francois Boulevard between Pier 48 and Pier 50.

“Project Tax Revenues means Mello-Roos Taxes and Allocated Tax Increment that are
deposited in the Special Tax Fund and the Tax Increment Fund of the Special Fund Trust
Account in accordance with the Financing Plan.

“Projected AGI” means Adjusted Gross Income projected in a proforma for a Vertical
Improvement in the year in which building rents are projected to reach stabilization and
used to establish Percentage Rent under DDA § 7.6(b) (Percentage Rent).

“Promissory Note” means a promissory note in the form of FP Exh B, under which the Mission
Rock CFD promises to repay DRP Advances to the Port with Interest on DRP Advances,
as described in FP § 7.2(b) (Promissory Note).

App-55
\\cpdb-nt.com\shares\userhome'\gxa\documents\mr bos lodged 02.01.2018\draft appendix for lodging 020118.docx

3562



“Promotional Activation” means an activity in a Public Space that draws attention to one or
more particular products that are not being sold onsite as part of the activation.

“proof of payment” means a cancelled check, a wire confirmation demonstrating delivery of a
direct transfer of funds, an executed and acknowledged unconditional lien release,
statements or invoices marked “paid” by the billing person, or other reasonably

satisfactory evidence verifying that the person seeking payment actually incurred the
claimed costs.

“property contracts” is defined in Administrative Code sections 12B.2 and 12C.2.

“property damage” means any injury to or impairment or destruction of any property or other

pecuniary interest of any person, including goodwill, intellectual property, and business
and leasing opportunities.

“Proposition D” and “Prop D" mean the Mission Rock Affordable Housing, Parks, Jobs, and
Historic Preservation Initiative, which San Francisco voters approved on November 3,
2015. .

“Proposition M” and “Prop M” mean Planning Code sections 320-325, approved by voters as the
Planning Initiative in November 1986.

“Prop M Constraint” means that the total square footage available for Pending Projects exceeds
the then-current total square footage available for large office allocation projects at the
end of an Allocation Period.

“Prop M Draw Down” means the amount of office space on the Project Site to be applied against
the City’s annual maximum limit under Planning Code section 321(a)(1), based on
approved building drawings, which the Port will report to Planning when the Port issues a
site or building permit for an office development project in the Project Site.

“proprietary appraisal” means an appraisal report on a legal parcel’s fair market value that is not
subject to appraisal procedures in DDA § 7.4 (Option Parcel Appraisals).

“‘proprietary public offering” means a public solicitation for offers Parcel Lease any

Development Parcel that is not subject to the procedures in DDA § 7.6 (Public Offering
Procedures).

“pro rata” means the proportion that each part of a sum bears to the sum.

“Prospective Breach” means an event that with notice and the passage of time would be a
Material Breach if not timely cured.

“Prospective Default” means an event that with notice and the passage of time would be an
Event of Default if not timely cured. '

‘PTR Package” is a term used to refer to a preliminary title report, together with copies of all
documents relating to title exceptions shown in the preliminary title report.

“Public Art” means installations at the Project Site under Design Controls § 2.11.

“Public Financing Sources” means, separately or collectively, any source of financing for the
Project under CFD Law and IFD Law, including Mello-Roos Taxes, Allocated Tax
Increment, and net proceeds of Bonds.

“Public Health and Safety Exception” is defined in DA § 5.6(a) (City’s Exceptions).
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“public improvement” when used in reference to the requirement to pay prevailing wages

means:
@) a public work or improvement as defined in Administrative Code section 6.1,

including: .

) construction work performed on real property that the City leases to
another person or that the City sells for a project that includes the
construction, expansion, or rehabilitation of three or more residential
units; and . '

2 all projects for “public works” as defined in-California Labor Code
section 1720 for which prevailing wages must be paid under
section 1782, as required under Administrative Code section 6.22(e) and
section 23.61(b); and

(i) all contracts described in Administrative Code chapter 21C.

“public improvement agreement” means an agreement between the City and Developer with
respect to requirements under the Subdivision Code.

. “Public Offering” means a public solicitation by the Port for bids for the purchase or Parcel
Lease of an Option Parcel following the termination of Developer's Option for that Option
Parcel, using procedures described in DDA § 7.6 (Public Offering Procedures).

“Public Off-Street Parking Lot, Garage, or Automobile Storage Facility” means any off-street
parking lot, garage, or automobile storage facility that is operated on property owned or
leased by the City.

“Public ROWs” means Horizontal Improvements consisting of public streets, sidewalks, shared
public ways, bicycle lanes, and other paths of travel, associated landscaping and
furnishings, and related amenities. .

. “Public Space” means any Horizontal Improvement for public enjoyment, such as a public park,
public recreational facility, public access, open space, and other similar public amenities,
which may be a rooftop facility.

“Public Space Parcel’ means any parcel designated in the Land Use Plan and Infrastructure
Plan for Public Space.

“Public Space Plans” means a Permit Set of Improvement Plans for one or more Public Spaces.

“public trust” means, collectively, the common law public trust for commerce, navigation, and
fisheries and the statutory trust created by the Burton Act. ‘

“Public Trust Study” means the study determining land uses and the location of those uses
within Seawall Lot 337 and Piers 48 and 50, analyzing the need to retain public trust uses
within Seawall Lot 337, and reserving areas along the northern and eastern sides of
Seawall Lot 337 to accommodate needed public trust uses, which the Port Commission
approved by Resolution No. and forwarded to State LLands for its approval of the
conclusions of the study in compliance with Section 6(b) of SB 815.

“public work” is defined in and subject to exclusions and further conditions under California
Labor Code sections 1720-1720.6.

“Public Works” means the San Francisco Public Works Department.

“Put Exercise Period” means the period ending 15 days after the Port delivers a Put Notice to
Developer under DDA § 7.3 (Parcel Put).

“Put Notice” means a notice that the Port delivers to Developer under DDA § 7.2 (Phase 1 Put)
or DDA § 7.3 (Parcel Put) in accordance with App 1 A.5 (Notices).
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“Put Option” means the Port’s rights under DDA § 7.2 (Phase 1 Put) and DDA § 7.3 (Parcel Put).
“Put Parcel” means any Option Parcel that is subject to the Port's Put Notice.

“Qualified Appraiser’ means an appraiser who rheets the qualifications of DDA § 7.4(b)
(Appraiser Qualifications).

“Qualified Appraiser Pool” means the list of Qualified Appraisers attached as DDA Sch 2 and
as revised from time to time under DDA § 7.4(c) (Qualified Appraiser Pool).

“Qualified Bidder” means a bidder at a Public Offering that meets the qualifications of
DDA § 7.6(c) (Bidder Prequalification).

“Qualified Broker” means a licensed real estate broker with at least five years’ experience in the
Bay Area market for commercial or multifamily residential sales and leasing, or both.

“Qualified Broker Pool” means the list of Qualified Brokers aftached as DDA Sch 3 and as
revised from time to time under DDA § 7.6(a) (Broker-Managed Offerings).

“Rate and Method of Apportionment” means a Financing Document that the Board of
Supervisors will adopt by the CFD Formation Proceedings that prescribes how and at
what rates the City will levy and collect Mello-Roos Taxes from taxpayers in the Mission
Rock CFD.

“RCRA” is an acronym for the Resource Conservation and Recovery Act (42 U.S.C.
§§ 6901 et seq.).

“‘Reassessment” means a proceeding under the California Revenue and Taxation Code that
results in a reduction in the assessed value of a Taxable Parcel.

“‘Receipt Date” means each date that the Port, as agent of the IFD, the Facilities CFD, or the
Services CFD, receives Allocated Tax Increment or Mello-Roos Taxes from the City by
the deposit of funds into the Special Fund Trust Account.

“Reduced Return” means interest at the annual rate of 12%, accruing daily and compounded
quarterly.

“‘Reduced Value Parcel’ means a Taxable Parcel that Developer or a Vertical Developer Affiliate
holds by Parcel Lease on which the assessed value is lowered through a Value
Reduction.

“‘Reference Date” means the date on which Board of Supervisors Ordinance No. XXXX
approving the DA became final.

“Regulatory Action” means any inquiry, investigation, enforcement, agreement, order, consent
decree, compromise, or other administrative or judicial action that is threatened,
instituted, filed, or completed by a Regulatory Agency in relation to any alleged failure to
comply with or direct violation of any Regulatory Approval or any laws, including those
relating to access.

“Regulatory Agency” means a City Agency or federal, state, or regional body, administrative
agency, commission, court, or other governmental or quasi-governmental organization
with jurisdiction over any aspect of the Project or the Project Site.

“Regulatory Approval” means any motion, resolution, ordinance, permit, approval, license,
registration, permit, utility services agreement, Final Map, or other action, agreement, or
entitlement required or issued by any Regulatory Agency with jurisdiction over any
portion of the Project Site, as finally approved.
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~ “Regulatory Requirement” means an obligation imposed by law or policy on development,
occupancy, and use of the Project Site, subject to the Port’s authority as trustee under
the Burton Act as amended by SB 815, including:

() the conditions of Project Approvals and other Regulatory Approvals;

(i) Existing City Laws applied to the Project by the Development Agreement and
Project Approvals;

(iii) _Changes in Law to the extent permitted under the DDA and the Development
Agreement;

(iv) current Impact Fees and Exactions and any new or changed Impact Fees and
Exactions to the extent permitted under the Development Agreement; and

V) ~ Environmental Laws, the SUD, the Design Controls, the Waterfront Plan, and the:
Other City Requirements.

“related” when used to refer to an event in a Public Space that is subject to the Event
Management Plan means a installation that has a relationship to other installations for the
event, such as a concert event with a stage and areas for seating, concessions, and
merchandise.

“Related Third Party” means any Agent of Developer or Tenant.

“release” when used in reference to Hazardous Materials means any actual or threatened,
accidental or intentional spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or disposing into the air, soil gas,
land, surface water, groundwater, or environment, including abandoning or discarding
barrels, containers, and other closed receptacles containing any Hazardous Material.

“release” excludes any passive migration of a Hazardous Material through the air, soil
gas, land, surface water, or groundwater after a third party has previously spilled,
leaked, pumped, poured, emitted, discharged, injected, escaped, leached,
dumped, or disposed of the Hazardous Material into the air, soil, gas, land,
surface water, or groundwater.

“Relocated Outfall Infrastructure” means the Outfall Infrastructure from the date that Developer
begins work to modify any portion of the Outfall Infrastructure until the modified Outfall
Infrastructure is accepted by the Acquiring Agency.

“remediate” when used in reference to Hazardous Materials means to clean up, abate, contain,
treat, stabilize, monitor, remediate, remedy, remove, or otherwise control Hazardous
Materials, or to restore the affected area to the standard required by the applicable
Environmental Regulatory Agency under applicable Environmental Laws and any
additional Port requirements.

“‘Rent” means Annual Ground Rent, Percentage Rent, and other arﬁounts the Tenant must pay to
the Port under the Master Lease. ‘

“Rent Conversion Factor’ means the formula specified in a Final Appraisal that is used to
convert Fair Market Value to Annual Ground Rent.

“Rental Market-Rate Unit” means a Residential Unit that is not subject to affordability
requirements under the Housing Plan.

“‘Request for SOP Compliance Determination” means the packet submitted by Developer
containing the materials listed in DDA Exh B9 requesting that the Chief Harbor Engineer
issue an SOP Compliance Determination under DDA § 3.7 (Phase Completion).

“‘Requested Change Notice” means Developer's notice to the Port requesting changes to the
Phasing Plan under DDA § 3.9 (Changes to Project after Phase 1).
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“‘Required Element” means a substantial and material element of any Construction Document
requiring Port approval under DDA art. 13 (Improvement Plans).

“Reserve Rent” means a minimum of $3.5 million in Annual Ground Rent.

“Reserve Rent Allocation” means the portion of Reserve Rent allocated to each Option Parcel,
as determined in the Phase 1 approval process.

“‘Residential Developer’ means a Vertical Developer of Residential Parcel identified through the
Phase Approval process. '

“Residential Parcel’ means a Development Parcel that is designated for residential use in the
Land Use Plan.

“Residential Project” means a Development Parcel that is developed for residential use.

“Residential Unit” means a dwelling on a developed Residential Parcel that is designed for
residential occupancy for 32 consecutive days or more and includes any apartment unit,
condominium or cooperative unit, senior unit, assisted living unit, hotel or motel room, or
other structure containing toilet facilities that is designed and available under applicable
law for use and occupancy as a residence by one household.

“restaurant’ is defined in Health Code section 451(s) and includes any coffee shop, cocktail
lounge, sandwich stand, public school cafeteria, in-plant or employee eating
establishment, and any other eating establishment that gives or offers for sale food that
requires no further preparation to the public, guests, patrons, or employees for
consumption on or off the premises.

“Retail Program” means Developer’s plans to develop and retain a ground-floor mix that
activates the Project Site and includes a full menu of public trust uses for the area,
including public parks, walkways, roadways, restaurants, hotels, maritime training, sales
and rentals, waterfront visitor serving retail services, and other trust uses.

“Return on Port 'Capital” means the annual rate of 10%, compounded annually, at which interest
accrues on each Port Capital Advance

“‘RMA” is an acronym for the Rate and Method of Apportionment.

“Sale Profit” means any amount by which the Net Consideration received by the Selling Member
exceeds the Selling Member’s Share of Base Value.

“saltwater immersion” means a pressure-treated wood that is used for construction purposes or
facilities that are partially or totally immersed in saltwater.

“SB 815" means Senate Bill 815 (stats. 2007, ch. 660), as amended by AB 2797.

“SB 815 Baseline Revenue” means the average annual revenues that the Port received from
Seawall Lot 337 during the period between January 1, 2003, and December 31, 2007,
adjusted for inflation.

“Schedule of Performance” means DDA Exh A8, which specifies certain performance time
frames for the Project, including dates by which Developer is required to submit a Phase
Submittal for each Phase and to begin construction of Phase Improvements, as
supplemented by dates for completion of Phase Improvements established in the Phase
Approval process.

“Schematic Design Application” means a complete set of Improvement Plans for a Park Parcel
-that includes the following information:

0] -a written narrative describing the overall conceptual design, including the park
program, design elements, and facilities provided for each Park Parcel;
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(i) an illustrative site plan to scale showing: (1) conceptual circulation systems
(vehicular, bicycle and pedestrian) including parking; (2) conceptual grading and
drainage; (3) generalized locations of active and passive recreational areas, park
elements and facilities; (4) generalized locations and conceptual layout for
landscaping and hardscape areas, including tree planting and any stormwater
treatment areas; and (5) generalized locations for furnishings, llghtlng public art,
signage, comfort facilities, stalrs ramps, and ralllng,

(iii) illustrative sections and perspectives representative of the overall conceptual
design, including key relationships between programmatic areas, design
elements, and defining park features and facilities;

(iv) image “boards” showing proposed concepts, detailed studies, and precedents for
site furnishings, paving materials, site architectural elements, lighting, public art,
signage, comfort facilities, stairs, ramps and railings, free species and alternate
species, and species palette concepts for major landscaping areas; and

(vy  aproposed signage program if not previously approved.

“Second Garage Adjustments” means adjustments to the Transaction Documents and ancillary
documents that will be required if the Parties agree that Developer will build both the
Parcel D2 Garage and the Mission Rock Square Garage under DDA § 2.6 (Mission Rock
Square Garage).

“Second Garage Notice” means Developer’s notice of its proposal to include the development of
the Mission Rock Square Garage as part of the Project under DDA § 2.6 (Mission Rock
Square Garage).

“Second Submittal” means the packet of Improvement Plans submitted for review and approval
after the First Submittal and before the Permit Set.

“Second Tranche Bonds™ means Bonds that are payable from Allocated Tax Increment, the
proceeds of which are used to finance the Shoreline Protection Project.

“Secretary’s Standards” means the Secretary of the Interior's Standards for the Treatment of
Historic Properties, as supplemented by the Port of San Francisco Historic Preservation
Review Guidelines for Pier and Bulkhead Wharf Substructures.

“Section 1.126” means Campaign and Governmental Conduct Code section 1.126.
“Section 169" means Planning Code sections 169-169.6 describing the City’s TDM Program.

“Section 279.80” means Planning Code section 279.80, which, together with related zoning
maps, established the Mission Rock Special Use District and provides zoning and other
land use limitations for the Project Site, and procedures for design review of Vertical
Improvements.

“Section 291” means Planning Code section 291, which establishes height limits and parcel
boundaries for the Project Site and procedures for their modification.

“Section 409" means Planning Code section 409, which establishes citywide reporting
requirements, timing, and mechanisms for annual adjustments to Impact Fees.

“Section 415" means Planning Code section 415.

“Secured Amount” means, unless specified otherwise in the DDA, the sum of the following
amounts for each Phase:

@) 100% of a secured obligation to pay money; and

(i) 100% of the estimated cost to complete any secured Horizontal Improvements as
evidenced by Developer’s construction contracts or estimates, subject to both the
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Port Director’s and Developer’s prior approval, less the face amount of security
for the same obligations provided to the City under Subdivision Code
section 1370.

“Security Interest” means a security instrument encumbering a personal property interest in or
held by a Borrower to secure the Borrower’s repayment obligation to a Lender.

“self-perform” means a contractor’'s use of its own labor force, instead of subcontractors, to
perform certain areas of construction.

“Selling Member” means:

0 any Giants Affiliate that holds a direct or indirect interest in Developer on the
Reference Date;

(i) any Giants Affiliate that holds a direct or indirect interest in Developer before an
ownership change that occurs before Developer has achieved the Initial
Benchmarks; and

(i) - any of the above in which a Significant Change has occurred.

“Selling Member’s Share” means the portion of Base Value that is attributable to the interest
being Transferred by the Selling Member.

“Services Account” means a segregated account that the Port will establish with the Special
Fund Trustee to receive, hold, and administer Services Special Taxes.

“Services CFD” means the part of the Mission Rock CFD formed to finance Ongoing
Maintenance. :

“Services CFD Administrative Costs” means CFD Administrative Costs payable from Services
Special Taxes.

“Services Special Taxes™ means Mello-Roos Taxes that the City levies in a City Fiscal Year on
Taxable Parcels in the Mission Rock CFD to fund Ongoing Maintenance Costs.

“SFFD” is an acronym for the San Francisco Fire Department.
“SFMTA” is an acronym for the San Francisco Municipal Transportation Agency.
“SFMTA Consent’ means either:

0] the Consent of the San Francisco Municipal Transportation Agency that is
attached to and incorporated in the DA; or

(i the Consent of the San Francisco Municipal Transportation Agency that is
attached to and incorporated in the ICA.

“SFPUC” is an acronym for the San Francisco Public Utilities Commission.
“*SFPUC Consent” means either:

0} the Consent of the Public Utilities Commission of the City and County of San
Francisco that is attached to and incorporated in the DA; or '

(i) the Consent of the Public Utilities Commission of the City and County of San
Francisco that is attached to and incorporated in the ICA.

“SFPUC Power” means the SFPUC operating division that provides electrical service to
ratepayers in accordance with the Charter. '

“SFPUC Wastewater Capacity Charge” means the wastewater capacity charge and connection
charge imposed by the SFPUC.
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“SFPUC Water Capacity Charge” means the water capacity charge and connection charge
imposed by the SFPUC.

“Shared Public Street” generally means a curbless Public ROW that emphasizes pedestrian
traffic over vehicular traffic, as described in the City’s Better Streets Plan and, for the
Project, in the Infrastructure Plan and Design Controls.

“Shared Public Way” means the curbless street described in Design Controls § 4.2 to be
constructed as part of the Project.

“Shoreline Adaption Studies” means analysis and planning to characterize the preferred and
Shoreline Protection Project and alternatives, including pre-entitlement planning and
design work, environmental review, negotiation, and Regulatory Approvals related to the
Shoreline Protection Facilities.

“Shoreline Improvements” means Horizontal Improvements such as stone columns, pilings,
secant walls, and other structures to stabilize the seawall or shoreline; the term also
includes all permitted uses of the Waterfront Set-Aside.

“Shoreline Protection Account” means the segregated account in the Special Tax Fund that the
Port will establish with the Special Fund Trustee to receive, hold, and administer Zone 2
Shoreline Special Taxes under the Special Fund Administration Agreement.

“Shoreline Protection Facilities” means future Improvements to protect the San Francisco Bay
shoreline from perils associated with seismic events and climate change, including sea
level rise and floods, and other public improvements approved by the Port Commission
and the Board of Supervisors.

“Shoreline Protection Project” means planning, design, and construction of Shoreline
Protection Facilities. ‘

“Shoreline Special Taxes” means the portion of Facilities Special Taxes that the City levies in a
City Fiscal Year to fund Horizontal Development Costs (Zone 1 only), Shoreline Adaption
Studies, the Shoreline Protection Project after environmental review is complete, and
other authorized costs, an amount per square foot intended to be equivalent to 0.10% of
the parcel's Baseline Assessed Value as projected for the CFD Formation Proceedings.

“Show” means any live act, play, review, pantomime, scene, music, song, dance act, song and
dance act, or poetry recitation provided in front of a live audience or recorded for the
purpose of later presentation.

“Show” excludes an event where a person solely plays pre-recorded music or pre-
recorded performances so long as no other live performance is provided.

“Significant Adverse Change” means that Developer is unable to either satisfy or bond a final
adverse judgment of more than $X0XXX million.

“Significant Change” means any change in the ownership of Developer that is not a Permitted
Change.

“Significant Change” excludes any Excluded Transfer.
“Significant Change to Obligor’ means the occurrence of any of the following:
(i) the Obligor’s Insolvency;

(i) a final judgment is entered against the Obligor in an amount greater than 10% of .
the Obligor Net Worth, which the Obligor does not satisfy or bond; or

(iii) an Obligor no longer meets the Obligor Net Worth Requirement.
“significant environmental impact” means a significant effect on the environment as defined in
CEQA section 21068 and CEQA Guidelines section 15382.

App-63
\\cpdb-nt.com\shares\userhome\gxa\documents\mr bos lodged 02.01.2018\draft appendix for lodging 020118.docx

3570



“Significant Ownership” means that a person holds a direct or indirect ownership interest of
10% or more of the membership interests in Developer or 10% or more of its profits or

capital.

“Site Preparation” means physical work to prepare and secure the Project Site for installation
and construction of Horizontal Improvements, such as demolition of existing structures,
excavation and removal of contaminated soils, fill, grading, deep dynamic compaction,
and construction fencing and other security measures, and temporary Improvements for
interim uses before vertical development begins. '

“Small Event” means a single event or related events occupying less than 10,000 square feet in
the footprint of a Public Space.

“Soft Costs” means any payment made for the costs of Horizontal Improvements that are not
Hard Costs, including, without duplication:

®
(i)

(iii)

(iv)
v)

(vi)
(vii)

(viii)
(ix)
*)
(xi)
(xii)
(xii)

(xiv)

architectural, engineering, attorney, and other consultant and professional fees;

premiums and deductibles paid to meet the Insurance Requirements or
otherwise as reasonably approved by the Port;

construction management fees, project management costs, and asset
management costs paid to or by Developer, a Transferee, or their respective
Affiliates, limited in the aggregate to 15% of Hard Costs, subject to Developer’s
right to request reimbursement above this threshold, which the Port will not
unreasonably disapprove if Developer demonstrates that the additional costs are
commercially reasonable;

regulatory fees other than building and site permit fees;
costs to comply with the Developer Construction Obligations;
Port Costs and Other City Costs;

Special Taxes and any other taxes and assessments that Developer pays before
the Port conveys a Taxable Parcel to a Vertical Developer;

possessory interest taxes payable for the Master Lease Premises above the
amount attributable to the value of the parking use; [manner of calculation TBD]

security required under the DDA or otherwise in connection with the Horizontal
Improvements, including any Adequate Security;

safety, security, and Ongoihg Maintenance Costs for the Project Site, including
fees associated with any Maintenance and Repair Bond;

third-party costs to prepare and store Phase Quarterly Reports, Phase Audits,
Final Audits, and Developer’s Books and Records;

Developer Marketing Costs;
Entitlement Costs; and

any other amount spéciﬁcally identified in a Transaction Document as a Soft Cost
or a category of Soft Costs or that the Parties agree is a reasonable cost of
horizontal development.

“Soft Costs” excludes:

(1) Hard Costs;

2 Losses that Developer pays to any third party to the extent recovered
from insurance proceeds or other third parties;
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(3 Developer’s (or any Affiliate’s) corporate office, personnel, and overhead
costs;

(4) costs incurred to lobby for the Project or for any political campaign,
including costs related to any ballot measure affecting the Project;

(5) construction financing costs (loan fees and interest) for Horizontal
Improvements; :

(6) costs of vertical development, including Deferred Infrastructure if not paid
by Developer; and

(7) any other amount specifically excluded from Soft Costs in a Transaction
Document. :

“SOP Compliance Determination” means a recordable certificate that the Chief Harbor
Engineer issues when granting Developer's SOP Compliance Request confirming that
Developer has completed Phase Improvements by the applicable Outside Date in the
Schedule of Performance.

“Special Event’ means:

0] any Trade Show, Convention, Exposition, or other Temporary Event with the
characteristics of a Trade Show, Convention, or Exposition, that involves Exhibit,
Display, or Trade Show Work; and

(i) any Mass Participation Sports Event.

“Special Facility” means the Project Site and any other Port facility designated as such under the
Port Master Indenture.

“Special Facility Revenue” means revenue that the Port earns from or with respect to any
Special Facility designated in the Port Master Indenture.

“Special Facility Revenue Bonds” means Bonds issued by or.on behalf of the Mission Rock
CFD or the IFD that are secured by a pledge of Special Facility Revenue.

“Special Fund Administration Agreement” means an agreement between the Port in its
proprietary capacity, as CFD Agent, and as IFD Agent, and the Special Fund Trustee
authorizing the trustee to receive, administer, and disburse funds in the Special Fund
Trust Account to implement the Financing Plan.

“Special Fund Trust Account’ means, collectively, the Land Proceeds Fund, the Special Tax
Fund, and the Tax Increment Fund, including segregated accounts within each fund.

“Special Fund Trustee” means a bank, national banking association, or a trust company having
a combined capital (exclusive of borrowed capital) and surplus of at least $50 million, and
that is subject to supervision or examination by federal or state authority.

“Special Tax Fund” means the segregated accounts within the Special Fund Trust Account
consisting of the Facilities Account, the Shoreline Reserve Account, the Shoreline
Protection Account, and the Services Account that the Port, as CFD Agent, establishes
with the Special Fund Trustee to receive, administer, and disburse Mello-Roos Taxes on
behalf of the Mission Rock CFD through the Special Fund Administration Agreement.

“Special Tax Requirement” means the amount that Facilities Taxes and Services Special Taxes,
as applicable, must fund in any City Fiscal Year, as established by approved Phase
Budgets. v

“State” means the State of California.

“State Lands” means the California State Lands Commission.

App-65
\\cpdb-nt.com\shares\userhome\gxa\documents\mr bos lodged 02.01.2018\draft appendix for lodging 020118.docx

3572



“Statement of Indebtedness” means the annual report that the IFD must file with the Treasurer-
Tax Collector under IFD Law and the Port IFD Guidelines.

“Street Excavation Improvement Agreement” means an agreement entered into between the
Developer and the City prior to the recordation of a Final Map that allows for construction
of Horizontal Improvements.

“Street Segment” means any portion of a street described as such in the Schedule of
Performance.

“Structural Consultant’” means any Project Consultant who prepared Structural Materials.

“Structural Materials” means Project Materials relating to structural strengthening, maintenance,
and repair of the substructure and superstructure of piers and wharves, Horizontal
Improvements for, and subsurface stabilization of, any part of the Project Site.

“Structured Street” means a Public ROW that is pile-supported.

“Structured Street Criteria” means design criteria for the Structured Street System to be
developed by Developer, in coordination and consultation with the Port, the Port’s
independent third party engineer, and Other City Agencies.

“Structured Street Drainage” means the drainage system for Structured Streets, which may
include sump pumps.

“Structured Street Superstructure” means pile-supported U-shaped corridors and associated
subdrains that support the Structured Sireets that the Port or the City will acquire.

“Structured Street System” means Structured Street Superstructure and associated Structured
Street Drainage, Flexible Utility Connections, and Flexible Street Improvements, as more
specifically described in the Infrastructure Plan.

“subcontracts to contracts” is defined in Administrative Code sections 12B.2 and 12C.2.

“Subdivision Code” means the San Francisco Subdivision Code, as amended by the DA
Ordinance, and Subdivision Regulations adopted by Public Works.

“Subdivision Map” means any map that Déveloper submits for the Project Site under the Map
Act and the Subdivision Code.

“Sub-Project Area” means a sub-project area that the Board of Supervisors established in
Project Area |.

“Subsequent Assessed Value” means the assessed value of a Taxable Parcel in any City Fiscal
Year after the most recent Baseline Assessed Value was established.

“substantial completion” means:

0] when used in reference to Horizontal Improvements, that the Chief Harbor
Engineer has determined that the Horizontal Improvements meet the conditions
in DDA § 154 (Substantial Completion); and

(i) when used in reference to Vertical Improvements, that the Chief Harbor Engineer
has determined that the Vertical Improvements meet the conditions in
DDA § 16.5 (Substantial Completion).

“SUD” is an acronym for the area subject to Section 249.80 and related zoning maps, which
established the Mission Rock Special Use District and zoning and other land use
limitations for the Project Site.

“Summary Proforma” means the detailed document that Developer prepared to provide an
accurate summary of the Proforma, a copy of which is attached to the Financing Plan as
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FP Sch 1, and any superseding or revised summaries prepared from time to time in
accordance with the DDA.

“Supplement” means any update to AA Exh A, which Developer must submit no less frequently

than with each Phase Submittal. [Cf Acq Price Update]
“Sustainability Strategy” means DDA Exh B4, which contains:

0] strategies to develop the Project Site to balance San Francisco’s plans for future
growth within the context of the State’s requirements to reduce greenhouse gas
emissions and the City’s goals to reduce water consumption, reduce waste, and
enhance community-scale energy resources; and

(i) targets that Developer will track and report on to Planning regularly throughout
the Project’s development.

“SWL 337" is a term used to refer the Port property located south of Mission Creek/China Basin
Channel, bordered by Third Street on the west, Mission Rock Street on the south, and
Terry Francois Boulevard on the east, as reconfigured in accordance with AB 2797.

“Task Force” means a team of third-party professionals and Public Works staff that Public Works
is authorized to assemble to assist the City and the Port in implementing the ICA.

“Taxable Commercial Parcel” means a Taxable Parcel that is not residential.

~ “Taxable Parcel” means an assessor’s parcel of real property or other real estate interest created
by each Phase Final Map that is not an Exempt Parcel, which may include leased space
occupied for private use in an Exempt Parcel.

“Taxable Residential Unit” means a Taxable Parcel that is a residential condominium unit.

. “Tax Allocation MOU" is a term used to refer to the Memorandum of Understanding
(Assessment, Levy, and Allocation of Taxes).

“Tax Code” means the Internal Revenue Code of 1986, as amended, together with applicable
temporary and final regulations promuigated, and applicable official public guidance
published, under the United States Internal Revenue Code.

“Tax Increment” refers to Allocated Tax Increment or Gross Tax Increment, as appropriate in the
context.

“Tax Allocation Bonds” means tax allocation bonds and any other indebtedness of the IFD with
respect to Project Area |, including obligations incurred under a Pledge Agreement,
secured by a pledge of or otherwise payable from Allocated Tax Increment.

“Tax Allocation Bonds” excludes any Mello-Roos Bonds.

“Tax Increment Debt Service Requirement” means the debt service payable on Tax Allocation
Bonds in a City Fiscal Year before the next expected Receipt Date of Allocated Tax
Increment.

“Tax Increment Fund” means the segregated accounts within the Special Fund Trust Account
that the Port, as IFD Agent, establishes with the Special Fund Trustee to receive,
administer, and disburse Annual Allocated Tax Increment on behalf of the IFD through
the Special Fund Administration Agreement.

“Tax Increment Limit” means the maximum dollar amount of Tax Increment that the City agreed
to allocate to the IFD for each Sub-Project Area in Project Area | under Appendix I.

“TAY is an. acronym for Transition Age Youth.

“TAY Unit” means an Inclusionary Units set aside to house an individual transitioning out of a
public system such as the foster care system.
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“TAY Unit Occupancy Plan” means an HSH-approved plan for lease-up and occupancy of the
TAY Units that the Vertical Developer will submit to the Port at least 120 days before the
Vertical Developer expects to begin marketing for Market-Rate Units in a Residential
Project that includes TAY Units.

“TDM” is an acronym for Transportation Demand Management.
“TDM Measures” means the measures to implement the TDM Plan.

“TDM Plan” means the Transportation Demand Management Plan that is included in
TP Schedule 2 to DDA Exh B7 (Transportation Exhibit) and prepared in compliance with
EIR Mitigation Measure M-AQ-2.3 (TP Schedule 3 to DDA Exh B7 (Transportation
Exhibit)), except as specified in the Transportation Exhibit.

“TDM Program” means the City’s Transportation Demand Management Program, which is
described in Section 169.

“Temporary Certificate of Occupancy” means a certificate of occupancy that the Chief Harbor
Engineer issues under the Port Building Code allowing a discrete portion of a building to
be occupied or conditional occupancy of a building, generally for no longer than 90 days.

“Temporary Event” means an event lasting no more than six months.

“Temporary Use” as defined in Planning Code section 279.80(f)(4) means a single or recurring
use at the Project Site that is allowed under any Port lease or license for a period not to
exceed 90 days, subject to extension by the Port Director. Examples include booths for
charitable, patriotic, or welfare purposes; markets; exhibitions, festivals, circuses, musical
and theatrical performances, and other forms of live entertainment including setup/load-in
and demobilization/load-out; athletic events; open-air sales of agriculturally-produced
seasonal decorations such as Christmas trees and Halloween pumpkins; meetings rooms
and event staging; mobile food and temporary retail establishments; and automobile and
truck parking and loading associated with any authorized temporary use.

“Tenant” means, as appropriate in the context, the person to which the Port leases:
0] the Master Lease Premises under the Master Lease; or
(i) the Premises under any Parcel Lease.

“Tentative Map” means a Tentative Transfer Map, Vesting Tentative Transfer Map, Tentative
Map, or Vesting Tentative Map as defined in the Subdivision Code. '

“Terminated Phase” means a Phase that is terminated under DDA art. 12 (Material Breaches
and Termination).

“Termination Date” means the date on which a termination under DDA art. 12 (Material
Breaches and Termination) becomes effective.

“Termination Notice” means a notice given under DDA § 12.7 (Termination Procedures).

“Test Parcel” means an Option Parcel that will be subject to a Down Market Test against the
applicable Land Value Indicator under DDA art. 4 (Excusable Delay).

“third party” means a person that is not Developer, the Port, the City, or any of their Agents or
Affiliates.

“Third-Party Challenge” means an action challenging the validity of any provision of the DDA or
the Development Agreement, the Project, any Project Approval or Later Approval, the
adoption or certification of the Final EIR, other actions taken under CEQA, or any other
Project Approval.

“Ticketed Public Event” means an event in a Public Space that is open to the general public and
requires the purchase of a ticket for entry.
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“Time-Sensitive Matter” means a Party’s obligations that are due at a specific time under the
DDA, in particular under the Schedule of Performance, any Phase Schedule, and the
Financing Plan, but excluding obligations to process Payment Requests under the
Acquisition Agreement or make payments under approved Payment Requests.

“tobacco producf” is defined Health Code section 1010(b).

“Total Fee Amount” means Transportation Fees paid for each development project on the
Project Site.

“Trade Show” means a gathering in which:

(i) one or more businesses or association of businesses in one or more industries or
professions show their products or services to possible customers or patrons; or

(i) there are exhibits, displays, or demonstrations of specific products or services or
that highlight all or part of an industry or profession.

“Transaction Document” means any of the following, individually or collectively:

(@) the DDA, including the Financing Plan, the Participation Agreement, this
Appendix, and all attached exhibits, schedules, and implementing agreements
and plans;

(i) the Development Agreement and the ICA;

(iii) each Assignment and Assumption Agreement governing a Transferee’s
obligations for the Project;

(iv) the Master Lease;
) “each Vertical DDA and Parcel Lease; and

(vi) any other agreement governing the Parties’ respective rights and obligations with
respect to the development or operation of any portion of the Project Site.

“Transfer’” means an assignment of any portion of Developer's horizontal development rights and
obligations under the DDA under an Assignment and Assumption Agreement or through
a Significant Change.

“Transfer’ excludes: ‘
(1) a Deed of Trust or Security Interest given to a Lender;

(2) an agreement under which a Vertical Developer is required to build
Deferred Infrastructure; and

3 an Excluded Transfer.

“Transferee” means any person to which Developer’s rights and corresponding obligations
relating to any portion of a Phase are Transferred under DDA art. 6 (Transfers).

“Transferee” excludes the transferee in an Excluded Transfer.
“Transferee Affiliate” means a Transferee that is:

0] an Affiliate of Developer;

(i) a Giants Affiliate; or

(iii) an Initial Transferee Affiliate.

“Transit Mitigation Agreement” means a future agreement between Developer and SFMTA that
“will obligate Developer to make a fair share contribution to the cost of providing addltlonal
bus service or otherwise improving service in accordance with Mitigation
Measure M-TR-4.1 and Mitigation Measure M-TR-4.4.
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“Transition Age Youth” means young adults, ages 18-24, who are transitioning from public
systems like foster care or are at risk of not making a successful transition to adulthood.

“Transportation Exhibit” means DDA Exh B5, which includes the TDM Plan and the
Transportation Exhibit, among other things.

“Transportation Fee” means the Impact Fee that each Vertical Developer will pay to SFMTA
’ under the DA § 5.4(b) (Impact Fees and Exactions) for uses described in the
Transportation Exhibit.

“Transportation Infrastructure” means Improvements and technology necessary for
transportation and public transit services on or serving the Project Site that will be under
SFMTA jurisdiction, including traffic control devices (traffic signs, roadway and curb paint,
traffic signals, signal communication conduits or network devices, message signs, traffic
video cameras); transit-related infrastructure (shelters, bathrooms, signs and mountings),
overhead lines, power, and related conduits and ducts, transit signs and signals), parking
infrastructure (public parking garages, lots, and related communications devices), parking
and traffic enforcement infrastructure, bicycle parking and sharing facilities, protected
bikeways, pedestrian facilities, bus boarding islands and bus bulbs, street striping and
curb demarcations, lighting supports, wayside control and communications systems and
devices, and electrical substations, junction boxes, underground conduit and duct banks.

“Transportation Plan” refers to the Mission Rock Transportation Plan attached as TP Sched 1 to
the Transportation Exhibit, which contains strategies that Developer is required to
implement to address movement in and around the Project Site.

“Transportation-Related Mitigation Measure” means any Mitigation Measure that SFMTA is
responsible for implementing or monitoring.

“Treasurer-Tax Collector” means the Treasurer and Tax Collector of the City and County of San
Francisco. '

“Triggering Event” means any Transfer that is not a Permitted Change or an Excluded Transfer.

“unbundled” when used in reference to a Garage Space in a Residential Project means that the
space is available for rent separately from the applicable Residential Units.

“Unrecovered Rent Credits” means Alternative Return Rent Credits against Base Rent under
the Master Lease that Tenant has not exhausted as of the effective date of the applicable
Triggering Event, documented by Developer to the Port’s reasonable satisfaction.

“‘Unrelated Transferee” means a Transferee that is not an Affiliate of Developer, a Giants
Affiliate, an Initial Transferee Affiliate, or any of their respective Affiliates.

“Utility Infrastructure” means Horizontal Improvements for utilities serving the Project Site, such
as electricity, gas, water, sanitary sewer, and storm drainage.

“Utility Infrastructure” excludes telecommunications infrastructure.

“Utility-Related Mitigation Measure” means any Mitigation Measure that SFPUC is responsible
for implementing or monitoring. '

“Value Reduction” means a reduction in ad valorem taxes assessed against a Taxable Parcel
through a proceeding under the California Revenue & Taxation Code.

“VDDA Notice” means the Port’s notice to Planning that the Port is prepared to enter into a
Vertical DDA with a Vertical Developer that will have the right to build an office
development project on an Option Parcel in the Project Site.

“vending machine” is defined in Administrative Code section 4.2(a) and means an automated
machine dispensing products or services, including food, beverages, tobacco products,
newspapers, and periodicals.

. App-70
\\cpdb-nt.com\shares\userhome\gxa\documents\mr bos lodged 02.01.2018\draft appendix for lodging 020118.docx

3577



e’ (—

“Vertical Application” means the design documents that are required to begin the entitlement
process for vertical improvements under the SUD.

“Vertical DDA” means a disposition and development agreement that the Port will enter into with
each Vertical Developer in accordance with the DDA.

“Vertical Developer” means a party to a Parcel Lease and a Vertical DDA providing for
construction of Vertical Improvements on a Development Parcel.

“Vertical Developer Affiliate” means a Vertical Developer in which Developer, or any person
with a direct or indirect ownership in Developer, directly or indirectly holds any ownership
interests or rights to capital or profits.

“Vertical Developer Party” means any Vertical Developer, its Affiliates, their Agents, and
Invitees to the Project Site, individually or collectively.

“vertical development” means planning, design, and construction or rehabilitation of buildings
and other structures on legal parcels.

“Vertical Improvement” means a new building that is built at the Project Site.

“Vested Element” means a specific component of the land use entitlements granted to Developer
by the Project Approvals, including the locations and numbers of buildings, permitted land
uses, height and bulk limits, and parking, as described in DA § 5.1(b) (Vested Elements).

“Water Board” means the San Francisco Bay Regional Water Quality Control Board of the
California Water Resources Control Board.

“Waterfront Plan” means the Port’s Waterfront Land Use Plan, including the Waterfront Design
and Access Element, as amended by Port Commission Resolution No. XXXX to
incorporate the Design Controis, which is the basis for the Port’s regulation of land uses
on Port property.

“Waterfront Set-Aside” means a minimum of 20% of Annual Allocated Tax Increment from
Project Area |, which the IFD must spend “solely on shoreline restoration, removal of bay
fill, or waterfront public access to or environmental remediation of the San Francisco
waterfront” to comply with IFD Law.

“WDP’ is an acronym for the Workforce Development Plan.
“Workforce Development Plan” means DDA Exh B6.

“Workforce Job Readiness and Training Funds™ means $1 million that Vertical Developers at
the Project Site will contribute to OEWD to support workforce job readiness and training
through OEWD’s CityBuild and First Source Hiring programs and qualified local
community-based organizations in accordance with the Workforce Development Plan.

“Zone 1" means the Taxable Parcels in the Phase 1 Area of the Project Site.

“Zone 1 Shoreline Special Taxes” means the Shoreline Special Taxes levied on and actually
collected from Zone 1.

‘Zone 2" means the Taxable Parcels in the Mission Rock CFD outside of the Phase 1 Area.

“Zone 2 Shoreline Special Taxes” means the Shoreline Special Taxes levied on and actually
collected from Zone 2. ‘

App-71
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5-9229
DDA EXHIBIT Al ,So9229

LEGAL DESCRIPTION
“MASTER LEASE PROPERTY”

ALL THAT REAL PROPERTY SITUATED IN THE CITY AND COUNTY OF SAN FRANCISCO,
STATE OF CALIFORNIA, DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE FORMER WESTERLY. LINE OF
THIRD STREET (100.00 FEET WIDE) WITH THE FORMER SOUTHWESTERLY LINE OF
FOURTH STREET (102.50 FEET WIDE), AS SAID STREET LINES ARE SHOWN ON THAT
CERTAIN MAP ENTITLED “AMENDED RECORD OF SURVEY MAP OF MISSION BAY”
RECORDED JUNE 3, 1999, IN BOOK “Z” OF MAPS AT PAGES 74-94 INCLUSIVE, IN
THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO;
THENCE . ALONG THE PROLONGATION OF SAID LINE OF THIRD STREET N03°10'56”W
88.38 FEET; .THENCE NB86°4%’'04“E 88.50 FEET TO AN ANGLE POINT IN THE
CURRENT EASTERLY LINE OF THIRD STREET, SAID ANGLE POINT BEING THE TRUE
POINT OF BEGINNING; THENCE ALONG. SAID EASTERLY LINE OF THIRD STREET
N03°10’56"W 1246.87 FEET; THENCE N60°29’05”E 30.88 FEET; THENCE
N30°57/35"W 8.34 FERT TO THE REGINNING OF A NON-TANGENT CURVE CONCAVE TO
THE SOUTHEAST WHOSE RADIUS POINT BEBRS. S41°05’/18"E 69.10 FEET; THENCE
NORTHEASTERLY ALONG SAID CURVE TO THE RIGHT THROUGH A CENTRAL ANGLE OF
43°44' 43", AN ARC LENGTH OF 52.75 FEET; THENCE N86°53/237E 559,17 FEET TO
THE BEGINNING OF A NON-TANGENT CURVE CONCAVE TO THE SOUTHWEST WHOSE
RADIUS POINT BEARS S18°03'447E 94, 45 FEET; THENCE EASTERLY AND
SOUTHEASTERLY ALONG SAID CURVE TO.THE RIGHT THROUGH A CENTRAL ANGLE OF
70°31' 427, AN ARC LENGTH OF 116.26 FEET; THENCE S08°44'08"E 121.53 FEET;
THENCE N88°56'13”E 46.81 FEET; THENCE S02°57’'20"E 79.53 FEET; THENCE
$82°56’35"W 88,72 FEET; THENCE. S03°10‘567E 605.78 FEET;. THENCE
S86°49/04”W 3.00 FEET; THENCE S03°10'567E 452.85 FEET TO THE EASTERLY
PROLONGATION OF THE NORTHERLY.LINE OF FUTURE MISSION ROCK STREET (65.25
FEET WIDE); THENCE ALONG SAID EASTERLY PROLONGATION AND ALONG SATD
NORTHERLY LINE OF. FUTURE MISSION ROCK STREET S86°45%’04”W 688.87 FEET TO
THE EASTERLY LINE OF THIRD STREET;. THENCE. ALONG SAID EASTERLY LINE OF
THIRD STREET N03°10’56”W 23.36 FEET TO AN ANGLE POINT THEREIN; THENCE
ALONG SAID EASTERLY LINE OF THIRD STREET S86°49/04"W 12.50 FEET TO THE
TRUE POINT OF BEGINNING.

CONTAINING 929,084 SQ. FT. OR 21.33 ACRES, MORE OR LESS.

THE BASIS OF BERRINGS FOR THE ABOVE DESCRIPTION IS THE THIRD STREET
MONUMENT LINE TAKEN TO BE N03°10’'56"“W AS SHOWN ON THAT CERTAIN “FINAL
MAP” FILED FOR RECORD ON MAY 31, 2005, IN BOOK BB OF MAPS, AT PAGES 6-10

INCLUSIVE, IN THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN
FRANCISCO.
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DDA EXHIBIT Al $-9229
9-11-17

LEGAL DESCRIPTION
“"PIER 48 LEASE PROPERTY”

ALL THAT REAL PROPERTY SITUATED IN THE CITY AND COUNTY OF SAN FRANCISCO,
STATE OF CALIFORNIA, DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE FORMER WESTERLY LINE OF
THIRD STREET (100.00 FEET WIDE) WITH THE FORMER SOUTHWESTERLY LINE OF
FOURTH STREET (102.50 FEET WIDE), AS SAID STREET LINES ARE SHOWN ON THAT
CERTAIN MAP ENTITLED “AMENDED RECORD OF SURVEY MAP OF MISSION BAY”
RECORDED JUNE 3, 1999, IN BOOK “Z” QOF MAPS AT PAGES 74-94 INCLUSIVE, IN
THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO;
THENCE ALONG THE PROLONGATION OF SAID LINE OF THIRD STREET NO03°10’56"W
88.38 FEET; THENCE N86°49'04”E 88.50 FEET TO AN ANGLE POINT IN TEE
CURRENT EASTERLY LINE OF THIRD STREET; THENCE ALONG SAID EASTERLY LINE OF
THIRD STREET NO3°10’56"W 1246.87 FEET; THENCE N60°29'057E 30,.B8 FEET;
THENCE N30°57/35"W 8,34 FEET TO THE BEGINNING OF A NON-TANGENT CURVE
CONCAVE TO THE SOUTHEAST WHOSE RADIUS POINT BEARS S41°05'187E €9.10 FEET;
THENCE NORTHEASTERLY ALONG SAID CURVE TO THE RIGHT THROUGH A CENTRAL
ANGLE OF 43°44’43”, AN ARC LENGTH OF 52.75 FEET; THENCE N86°53'23"E
559.17 FEET TO THE BEGINNING OF A NON-TANGENT CURVE CONCAVE TO THE
SOUTHWEST WHOSE RADIUS POINT BEARS S18°03'447E 94.45 FEET; THENCE
EASTERLY AND SOUTHEASTERLY ALONG SAID CURVE TCO THE RIGHT TEROUGH A
CENTRAL ANGLE OF 70°31’427, AN ARC LENGTH OF 116.26 FEET; THENCE
508°44'08"E 121.53 FEET; THENCE NB2°56’13"E 46.81 FEET; THENCE
S02°57'207E 79.53 FEET TO THE TRUE PQOINT OF BEGINNING; THENCE S82°56’35"W
88.72 FEET; THENCE S03°10/567E 370.56 FEET; THENCE N82°56’ 35"E 723.87
FEET; THENCE NO07°00’11“W 351.44 FEET TO THE BEGINNING OF A NON-TANGENT
CURVE CONCAVE TO THE SOUTHWEST WHOSE RADIUS POINT BEARS N88°40’'56"W 18.66
FEET; THENCE NORTHWESTERLY ALONG SAID CURVE TO THE LEFT THROUGH A CENTRAL
ANGLE OF 64°51’25”, AN ARC LENGTH OF 21.12 FEET; THENCE S82°56’ 35"W
602.28 FEET TO THE TRUE POINT OF BEGINNING.

CONTAINING 263,023 SQ. FT. OR 6.04 ACRES, MORE OR LESS.

THE BASIS OF BEARINGS FOR THE ABOVE DESCRIPTION IS THE THIRD STREET
MONUMENT LINE TAKEN TO BE N03°10’'56”W AS SHOWN ON THAT CERTAIN “FINAL
MaP7 FILED FOR RECORD ON MAY 31, 2005, IN BOOK BB OF MAPS, AT PAGES 6-10
INCLUSIVE, IN THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN
FRANCISCO,
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$-9229
DDA EXHIBIT Al 579228

LEGAL DESCRIPTION
“CHANNEL WHARF PROPERTY”

ALL THAT REAL PROPERTY SITUATED IN THE CITY AND COUNTY OF SAN FRANCISCO,
STATE OF CALIFORNIA, DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE FORMER WESTERLY LINE OF
THIRD STREET (100.00 FEET WIDE) WITH THE FORMER SOUTHWESTERLY LINE OF
FOURTH STREET (102.50 FEET WIDE), AS SATD STREET LINES ARE SHOWN ON THAT
CERTAIN MAP ENTITLED “AMENDED RECORD OF SURVEY MAP OF MISSION BAY”
RECORDED JUNE 3, 1999, IN BOCK “Z” OF MAPS AT PAGES 74-%4 INCLUSIVE, IN
THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO;
THENCE ALONG THE PROLONGATION OF SAID LINE OF THIRD STREET N03°10/56"W
88.38 FEET; THENCE N86°49'04”E 88.50 FEET TO AN ANGLE POINT IN THE
CURRENT EASTERLY LINE OF THIRD STREET; THENCE ALONG SAID EASTERLY LINE OF
THIRD STREET N03°10’56”W 1246.87 FEET; THENCE N60°29’05”E 30.88 FEET;
THENCE N30°57'/35"W 8.34 FEET TO THE BEGINNING OF A NON~TENGENT CURVE
CONCAVE TO THE SOUTHEAST WHOSE RADIUS POINT BEARS S41°05'1B”E 6$.10 FEET;
THENCE NORTHEASTERLY ALONG SAID CURVE TO THE RIGHT THROUGH A CENTRAL
ANGLE OF 43°44’43”, AN ARC LENGTH OF 52.75 FEET; THENCE N86°53’/23"E
559.17 FEET TO THE BEGINNING OF A NON-TANGENT CURVE CONCAVE TO THE
SOUTHWEST WHOSE RADIUS POINT BEARS S18°03’44"E 84,45 FEET; THENCE
EASTERLY AND SOUTHEASTERLY ALONG SAID CURVE TC THE RIGHT THROUGH A
CENTRAL ANGLE OF 70°31'42”, AN ARC LENGTH OF 116.26 FEET; THENCE
s08°44'08"E 121.53 FEET; THENCE N88°56’13”E 46.81 FEET; THENCE
$02°57/20"E 79.53 FEET; THENCE SB2°56'35"W 88.72 FEET; THENCE S03°10’56"E
370.56 FEET TO THE TRUE POINT OF BEGINNING; THENCE S03°10’567E 235.22
FEET; THENCE N86°49‘04"E 89.91 FEET; THENCE N03°05’29"W 241.14 FEET;
THENCE $82°56’'35”"W 87.50 FEET TO THE TRUE POINT OF BEGINNING.

CONTAINING 20,746 SQ. FT. OR 0.48 ACRES, MORE OR LESS.

THE BASIS OF BEEARINGS FOR THE ABOVE DESCRIPTION IS THE THIRD STREET
MONUMENT LINE TRKEN TO BE NO3°10’56"W AS SHOWN ON THAT CERTAIN “FINAL
MAP” FILED FOR RECORD ON MAY 31, 2005, IN BOOK BB OF MAPS, AT PAGES 6-10
INCLUSIVE, IN THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN
FRANCISCO.
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DDA EXHIBIT A4
Provisions for Office Development

l. Legal Framework. Under Planning Code section 321(a)(2)(A), office space
under the jurisdiction of the San Francisco Port Commission shall count against the
annual maximum limit. Per Planning Code section 324, the City of San Francisco has
“limited legal authority to direct or control physical development, whether for office use
or not, on land covered by approved redevelopment plans or under the jurisdiction of
the Port Commission.” Therefore, [restoring language drafted by Land Use, which is
referring to the ZA letter] Planning approval under Planning Code Sections 321 and 322
is not required for new office development under the jurisdiction of the San Francisco
Port Commission. The Port will notify the Planning Department promptly after issuing
any building permit for office development in the Project Site, and new office
development will count against the annual maximum limit. (Zoning Administrator's Letter
of Determination, dated June 13, 2017, to Charles Olson, Re: Pier 70 Historic
Buildings.)

The Development Agreement for the Project provides that office development located in
the Project Site will be counted against the annual maximum in Planning Code

section 321(a)(1) on the issuance of the building permit for the office development (in
each case, a “Prop M Draw Down”), based on the approved building drawings for the
described project.

The City, the Port, and Developer have agreed to implement the process in this exhibit
to meet Developer’'s reasonably anticipated schedule for office development in the
Project while allowing the City to balance its planning objectives for large office projects
elsewhere in the City during the early years of the Project. Developer and Port will
proceed in accordance with the requirements of Section Il (Process for Office
Development).

I. Process for Office Development.

A. Definitions. The following definitions are inserted for ease of reference,
but are included in the Appendix along with other terms used but not defined in
this Exhibit.

“Allocation Period” means the period ending on October 17 each year.

“City Delay Notice” means a notice from Planning to the Port that the City has
reasonably determined that delaying office development in the Project Site is necessary

- DDA Exhibit A4-1
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to allow the City to balance its planning objectives for Pending Projects elsewhere in the
City under Section 11.D.2 (City-Initiated Delay).

“Office Development Authorization” means a Planning Commission approval
of an application for a large office application.

“‘Pending Projects” means: (i) office development projects for which large office
 allocation applications (50,000 gsf or more) have been submitted to the Planning
Department that have not received Planning Commission approval by the end of the
Allocation Period; plus (ii) additional office space located in structures owned or
otherwise under the jurisdiction of the State of California, the federal government or any
state, federal, or regional government agency, that is exempt from Planning Code
Sections 321 or 322; plus (iii) any new office development project on Port land outside
of the Project Site for 50,000 gsf or more for which the Port has entered into a vertical
disposition and development agreement, ground lease, or purchase and sale
agreement, but has not issued building permits by the end of the Allocation Period.

‘Prop M” means Planning Code sections 320-325, approved by voters as the
Planning Initiative in November 1986.

“‘Prop M Constraint” means that the total square footage available for Pending
Projects exceeds the then-current total square footage available for large allocation
projects at the end of an Allocation Period. The examples below are for illustrative
purposes only.

Example #1

e On November 1, 2018, there were 1,400,000 gsf of current availability of large
office allocation and Pending Projects of 750,000 gsf.

e Availability = 650,000 gsf; therefore, no Prop M Constraint exists.

Example #2

e On November 1, 2019, there was 1,300,000 gsf of current availability of large
office allocation and Pending Projects of 3,800,000 gsf.

e Availability = (2,500,000), so a Prop M Constraint exists.’

“‘Prop M Draw Down” means the amount of office space to be applied against
“the City’s annual maximum limit under Planning Code section 321(a)(1), based on the
approved building drawings, which the Port will report to Planning when the Port issues
a site or building permit for an office development in the Project Site.

! Parentheses denote negative numbers.

DDA Exhibit A4-2
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“VDDA Notice” means the Port’s notice to Planning that the Port is prepared to
enter into a Vertical DDA with a Vertical Developer that will have the right to develop an
office project on its Option Parcel. -

B. Notices. Developer and the Port will provide the Planning with notices at
certain points during the development process that will allow Planning to assess
anticipated large office allocation for the Project, as follows:

1. At Phase Submittal. In each Phase Submittal application,
Developer will notify the Port if Developer intends to construct commercial office
space that would result in a Prop M Draw Down and the anticipated total gsf of
office development anticipated for each Option Parcel. The Port will
communicate this information to Planning. '

2. At Appraisal. When Developer triggers the appraisal process for an
Option Parcel, it must provide the Port with a notice of the location and amount of
any office development that would be developed on the parcel that would result
in a Prop M Draw Down. The Port will communicate this information to Planning.

3. At Selection of Vertical Developer. The Port will deliver a VDDA
Notice to Planning promptly after all Port conditions to entering into a Vertical
DDA with the Vertical Developer for each Option Parcel on which large allocation
office development is approved have been satisfied. If the City determines that a
Prop M Constraint exists, then the City may exercise a City-initiated delay in
accordance with Section 11.D.2 (City-Initiated Delay).

C. If No Constraint Exists. If no Prop M Constraint exists when Planning
receives the VDDA Notice, then the Prop M Schedule will not apply.

D. If a Prop M Constraint Exists. If a Prop M Constraint exists when
Planning receives the VDDA Notice, then the Prop M Schedule will apply.

1. Prop M Schedule. At any time that a Prop M Constraint exists; the
Port and Developer must comply with the following schedule: ' ’

Phase Max Office GSF Earliest Date for Prop M

Allowed in Phase | Draw Down
Phase 1 550,000 December 21, 2018
Phase 2 : 330,000 December 21, 2021
Phase 3 130,000 December 21, 2021
Phase 4 390,000 December 21, 2023
Total GSF 1,400,000

*applicable only in years when there is a Prop M Constraint

DDA Exhibit A4-3
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2. City-Initiated Delay. As soon as reasonably practicable, but no
later than the 45 days after receiving the VDDA Notice, Planning may provide a
City Delay Notice advising the Port that a Prop M Constraint exists and
specifying the amount of delay requested, not to exceed 90 days. Promptly after
receiving the notice, the Port will incorporate into the applicable Vertical DDA the
form provision requiring the Vertical Developer to delay the Prop M Draw Down
date in accordance with the Prop M Schedule and the City Delay Notice, which
will cause all deadlines in the Vertical Schedule of Performance and the Outside
Closing Date for Close of Escrow to be extended automatically by the amount of
time specified in the City Delay Notice. If Planning fails to provide the City Delay
Notice within the 45-day period under this Subsection, the Vertical Developer and
the Port may execute the Vertical DDA without the delay provision. [This entire
exists subject to Prop M constraint] ' ’

3. Prop M Advance. Planning may advise the Port to proceed under
Section II.C (If No Constraint Exists) even if a Prop M Constraint exists, under
either of the following circumstances.

(a) - If Planning determines in its sole discretion that the office
development referenced in the VDDA Notice would not be likely to conflict
with other office developments on a similar development schedule.

(b)  If both: (i) Developer provides documentation satisfactory to
the Port in its reasonable discretion that Developer has identified a
commercial office tenant interested in leasing more than 250,000 gsf in
the proposed office development; and (ii) Planning, in consultation with
OEWD, determines that the identified tenant would be beneficial to the
City's then-current economic goals.

4. Effect of Unused Allocation. After the dates in the Prop M
Schedule applicable to a particular Phase, any unused office allocation for the
Phase will be available for future office development in the Project. For example,
if the Port has not entered into a Vertical DDA for any office development in
Phase 1 by July 31,2019, 550,000 gsf of office allocated to Phase 1 would be
available in addition to the 330,000 gsf allocated to Phase 2.

E. Miscellaneous.

1. Changes. Changes to which the Parties agree under DDA § 3.9
(Changes to Phases) or DDA § 3.10 (Changes to Project) will not affect the
procedures in this Exhibit or the office allocations and dates in Prop M Schedule
unless the City agrees in its sole discretion.

DDA Exhibit A4-4
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CASE NO. 2013.0208E
Seawall Lot 337 and Pier 48 Mixed-Use Project

Motion No. 20018

DDA Exhibit AS
October 5, 2017 :

MITIGATION MONITORING AND REPORTING PROGRAM FOR
SEAWALL LOT 337 AND PIER 48 MIXED-USE PROJECT

NOTE: Each mitigation measure in this document applies to the proposed project and all variants, unless noted otherwise.

MEASURES ADOPTED AS CONDITIONS OF APPROVAL

M-CP-2: Archeological Testing.
Based on a reasonable presumption that archeological resources may be
present within the project site, the following measures shall be undertaken to
avoid any potentially significant adverse effect from the proposed project on
buried or submerged historical resources. The project sponsor shall retain the
services of an archeological consultant from the rotational Qualified
Archeological Consultants List (QACL) maintained by the Planning
Department archeologist. The project sponsor shall contact the Planning
Department archeologist to obtain the names and contact information for the
next three archeological consultants on the QACL. The archeological
consultant shall undertake an archeological testing program as specified
herein. In addition, the consultant shall be available to conduct an
archeological monitoring and/or data recovery program if required pursuant to
this measure, The archeological consultant’s work shall be conducted in
accordance with this measure at the direction of the Environmental Review
Officer (ERO). All plans and reports prepared by the consultant, as specified
herein, shall be submitted first and directly to the ERO for review and
comment and shall be considered draft reports subject to revision until final
approval by the ERO. Archeological monitoring and/or data recovery
programs required by this measure could suspend construction of the project
for up to a maximum of 4 weeks. At the direction of the ERO, the suspension
of construction can be extended beyond 4 weeks only if such a suspension is
the only feasible means to reduce to a less-than-significant level of potential
effects on a significant archeological resource, as defined in CEQA
Guidelines, Sections 15064.5 (a) and (c).

Implementation
Responsibility

Permittee for
horizontal

improvements, such |{.

as infrastructure, in
public right-of-
ways, and public
spaces (hereinafter
"infrastructure
developer") or
vertical
developer(s) for
work on vertical
development
parcels and related
improvements
(hereinafter
"vertical
developer(s)")," as
applicable, to retain
qualified
professional
archaeologist from
the rotational pool
of archaeological
consultants
maintained by the
Planning

Mitigation
Schedule

Prior to issuance of
site permifs.

Monitoring/Reporting
Responsibility (Public
Agency)

Infrastructure developer or
vertical developer, as
applicable, to retain the
qualified archeological
consultant for the project
who shall report to the ERO.
Qualified archeological
consultant will scope
archeological testing
program with ERO.

Monitoring
Schedule

Considered
complete when
infrastructure
developer or
vertical
developer(s), as
applicable,
retains a qualified
professional
archaeological
consultant and
archeological
consultant has
approved scope
by the ERO and
submits any
required reports
to ERO for the
archeological
testing program.

Where applicable, "vertical developet" includes the Pier 48 developer.
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CASE NO. 2013.0208E
Seawall Lot 337 and Pier 48 Mixed-Use Project

MITIGATION MONITORING AND REPORTING PROGRAM FOR

SEAWALL LOT 337 AND PIER 48 MIXED-USE PROJECT

NOTE: Each mitigation measure in this document applies to the proposed project and all variants, unless noted otherwise.

Monitoring/Reporting
Implementation | Mitigation Responsibility (Public Monitoring
MEASURES ADOPTED AS CONDITIONS OF APPROVAL Responsibility Schedule Agency) Schedule
: Department. ’
Consultation with Descendant Communities: On discovery of an Infrastructure For the duration of | Infrastructure developer or Considered
archeological site” associated with descendant Native Americans, the overseas | developer or soil-disturbing vertical developer(s) (as complete upon
Chinese, or other potentially interested descendant group, an appropriate vertical - activities and data | applicable) and/or submittal of Final
representative’ of the descendant group and the ERO shall be contacted. The developer(s) (as recovery of archaeological consultant Archaeological
representative of the descendant group shall be given the opportunity to applicable) and potentially shall contact the ERO and Resources
monitor archeological field investigations of the site and offer archaeological significant descendant group Report.
recommendations to the ERO regarding appropriate archeological treatment consultant. representative upon discovery

of the site, recovered data from the site, and, if applicable, interpretative
treatment of the associated archeological site. A copy of the final
archeological resources report shall be provided to the representative of the
descendant group.

archeological sites.

of an archaeological site
associated with descendant’
Native Americans, Overseas
Chinese, or interested
descendant group. The
representative of the
descendant group shall be
given the opportunity to
monitor archaeological field
investigations on the site and
consult with the ERO
regarding appropriate
archaeological treatment of
the site, of recovered data
from the site, and, if
applicable, any interpretative
treatment of the associated
archaeological site.
Archaeological Consultant
shall prepare a Final
Archaeological Resources

The term “archeological site” is intended here to include any archeological deposit, feature, burial, or evidence of burial, _
An “appropriate representative” of the descendant group is here defined to mean, in the case of Native Americans, any individual listed in the current Native American contact

list for the City and County of San Francisco maintained by the NAHC or, in the case of overseas Chinese, the Chinese Historical Society of America. An appropriate
representative of other descendant groups should be determined in consultation with the department archeologist.

SAN FRANGISCD :
PLANNING DEPARTMENT
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Motion No. 20018
October 5, 2017

CASE NO. 2013.0208E

Seawall Lot 337 and Pier 48 Mixed-Use Project

MITIGATION MONITORING AND REPORTING PROGRAM FOR

SEAWALL LOT 337 AND PIER 48 MIXED-USE PROJECT

NOTE: Each mitigation measure in this document applies to the proposed project and all variants, unless noted otherwise.

Monitoring/Reporting
Implementation | Mitigation Responsibility (Public Monitoring
MEASURES ADOPTED AS CONDITIONS OF APPROVAL Responsibility Schedule Agency) Schedule
Report in consultation with
the ERO (per below). A copy
of this report shall be
provided to the ERO and the
representative of the
descendant group.
Archeological Testing Program. The archeological consultant shall prepare Infrastructure Prior fo any Archaeological consultant to | Prior to any soil
and submit to the ERO for review and approval an archeological testing plan developer or excavation, site undertake ATP in disturbing
(ATP). The archeological testing program shall be conducted in accordance vertical preparation or consultation with ERO. activities.
with the approved ATP. The ATP shall identify the property types of the developer(s) (as construction, and Considered
expected archeological resource(s) that could be adversely affected by the applicable) and prior to testing, complete upon
proposed project, the testing method to be used, and the locations archaeological submit an ATP for approval of the
recommended for testing. The purpose of the archeological testing program consultant in a defined ATP by the ERO
will be to determine, to the extent possible, the presence or absence of consultation with geographic area and finding by
archeological resources and identify and evaluate whether any archeological the ERO. and/or specified the ERO that the
resource encountered on the site constitutes a historical resource under Development of construction ATP is
CEQA. ATP for a defined | activities to and implemented.
geographic area obtain approval by
and/or specified the ERO. A single
construction ATP or multiple
activities. ATPs may be
produced to address
project phasing.
At the completion of the archeological testing program, the archeological Infrastructure Upon completion Archaeological consultantto | Considered
consultant shall submit a written report of the findings to the ERO. If, based developer or of the submit results of testing, and, | complete after
on the archeological testing program, the archeological consultant finds that vertical archeological in consultation with ERO, ERO review and
significant archeological resources may be present, the ERO, in consultation developer(s) (as testing program. determine whether additional | approval of
with the archeological consultant, shall determine if additional measures are applicable) and measures are warranted. If report(s) on ATP
warranted. Additional measures that may be undertaken include additional archaeological significant archaeological - findings.
archeological testing, archeological monitoring, and/or an archeological data consultant in resources are present and may
recovery program. No archeological data recovery shall be undertaken consultation with be adversely affected., the .
without the prior approval of the ERO or the Planning Department the ERO. infrastructure developer or
archeologist. If the ERO determines that a significant archeological resource vertical developer(s) (as
is present and that the resource could be adversely affected by the proposed applicable), at its discretion,
project, at the discretion of the project sponsor: may elect to redesign a
' project, or implement