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: AMENDED IN COMMITTEE
FILE NO. 180355 4/25/2018 MOTION NO.

[Mayoral Reappointment, Municipal Transportation Agency Board of Directors - Gwyneth
Borden] ' :

Motion approving the Mayor’s nomination for the reappointment of Gwyneth Borden to
the Municipal Transportation Agency Board of Directors, for a term ending March 1,

2022,

WHEREAS, Pursuant to Chartér, Section 8A.112, Mayor Mark Farrell has submitted a
communication notifying the Board of Supervisors of the nomination of Gwyneth Borden to the
I\/lunicipal‘Transportation Agency Board of Directors, received by the Clerk of the Board on
April 5, 2018; énd

WHEREAS, The Board of Supervisors has the authority to hold a public hearing and
vote on the appointment within 60 days following transmittal of the Mayor’s Notice of .
Appointment, énd the failure of the Board fo act on the nomination within the 60-day period
shall result in the nominee being deemed approved; now, therefore, be it

MOVED, That the Board of Supervisors hereby approves the Mayor’s nomination for
the reéppointment of Gwyneth Bérden to the Municipal Transportation Agency Board of

Directors, for the unexpired portion of a four-year term ending March 1, 2022.

Clerk of the Board o _ . ' Page 1
BOARD OF SUPERVISORS
132




OFFICE OF THE MAYOR
SAN FRANCISCO -

MARK E. FARRELL
MAYOR

o
e

o

R T

April 3,2018 ~ : E - o

r =

Angela Calvillo ' P

Clerk of the Board, Board of Superwsors : el
San Francisco City Hall '

1 Carlton B. Goodlett Place
San Francisco, CA 94102

Dear Ms. Calvﬂlo

Pursuant to Sectlon 8A.112 of the Charter of the City and County of San Franc1sco I hereby
make the following nonnnatlons for reappointment:

Gwyneth Borden to the Municipal Transportaﬁon Agency Board of Directors for a term endmg
March 1, 2022

Cheryl Brinkman to the Municipal Transportatmn Agency Board of Directors for a term ending
March. 1, 2022 ' .

I am confident that Ms. Borden and Ms. Brinkman — both electors of the City and County — will
continue to serve our community well. Attached are their qualifications, which demonstrate how
these reappointments représent the communities of interest, neighborhoods and diverse
populations of the City and County of San Francisco.

Should you have any questions related to these reappointments, please contact my Deputy Chief
of Staff, Francis Tsang at (415) 554-6467.

“Sincerely,

Wew

MarkE ‘Farrell
Mayor

1 DR. CARLTON B. GOODLETT PLACE, Room 200
SAN FRANCISCO, CALIFORNIA 94102-4681
TELEPHONE: [813) 554-6141



- Gwyneth Borden

Gwyneth Borden, appointed to the SFMTA Board of Directors in 2014, is a long time transit
rider. Ms. Borden has served in a variety of civic roles including serving on San Francisco’s
Planning Commission and as a former aide to then Supervisor Gavin Newsom.

In 2013, she served as a member of the Mayor’s 2030 Transportation Task Force and in 2003,
she was appointed by the Board of Supervisors to serve on the Expenditure Plan Advisory
Committee that authored the half-cent sales tax for transportation which today funds the city’s
transportation projects. Ms. Borden has long been active with public policy efforts at the local,
state and federal level.

Ms. Borden currently serves as the Executive Director of the Golden Gate Restaurant
Association. '
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060600029-NFH-0029 Date Initial Filing

: ean g Received
caurorniarorm 7 00 STATEMENT OF ECONOMIC INTERESTS ot v ot
FAIR POLITiCAL PRACTICES COMMISSION ., . E-Filed .
- 3/26/2018
A PUBLIC DOCUMENT COVER PAGE 4T
. ' ’ Filing ID:
Please type or print in ink. . 170243264

NAME OF FILER {LAST) . (FIRST) {MIDDLE)
Borden, G"ﬂyneth Juanita
1, Office, Agency, or Court

Agency Name (Do not use acronyms)

City and County of San Francisco
Division, Board, Department, District, if applicable : Your Position

Municipal Transportation Agency Member

»- If filing for muitiple positions, list below or on an attachment. (Do not use acronyms)

Agency: i Position:

2. Jurisdiction of Office (Check at least one box)

] State - [ Judge or Court Commissianer (Statewide Jurisdiction)
{1 Mutt-County : County of _San_Francisco
City of San Francisco ' - D Other
3. Type of Statement (Check at least one box}
[X} Annual: The period covered is January 1, 2017, through [] Leaving Office: DateLeft [ |
December 31, 2017 , (Check one)
=Of- The period covered is___ I , through O ]The' period covered is January 1, 2017, through the date of
December.31, 2017 . eaving office.
[ Assuming Office: Date assumed ___/___l_._~ . QO The period coveredis 1| , through the date

of feaving office.

[] Candidate:Date of Election—__ and office sought, if different than Part 1:

4. Schedule Summary (must complete) , Total number of pages including this cover page:A 2

Schedules attached
[:I Schedule A-1 - Investments — schedule attached - Schedule C - Income, Loans, & Business Positions — schedule attached
[[] Schedule A-2 .- Jnvestments - schedule attached, 1 Schedule D - Income ~ Gifts — schedule attached
{1 schedule B - Real Property — schedule attached {1 Schedule E - Income — Gifts — Travel Payments —~ schedule attached
-0r-

[ None - No reportable interests on any schedule

" 5, Verification

MAIL!NG ADDRESS STREET CITY STATE ' ZIP CODE
. (Business or Agency Address Recommended - Public Document)

San Franclsco ) CA 94110
DAYTIME TELEPHONE NUMBER : E-MAIL ADDRESS

( )

1 have used all reasonable diligence in preparing this statement. | have reviewed this statement and to the best of my knowledge the information contained
herein and in any attached schedules is true and complete. | acknowledge this is a public document.

I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct,

Date Signed _93 /26/2018 Signature __Gwyneth.Juanita Borden
({month, day, year) . {Flle the originally signed statement with your filing official}

FPPC Form 700 (2017/2018)
FPPC Advice Email: advice @fppc.ca.gov
‘ 735 FPPC Toll-Free Helpline: 866/275-3772 www.fppc.ca.gov
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SCHEDULE C CALIFORNIA FORM 700
|nCOI‘ne Loans & Business FAIR POLITICAL PRACTICES COMMISSION
3 7
Positions Name

(Other than Gifts and Travel Payments)

» 1, INCOME RECEIVED

Borden, Gwyneth Juanita

» 1. INCOME RECEIVED

NAME OF SOURCE OF INCOME

Golden Gate Restaurant Association
ADDRESS (Business Address Acceptable)

.8an Francisco , CA 84104
BUSINESS ACTIVITY, IF ANY, OF SOURCE

YOUR BUSINESS POSITION-

Executive Director

GROSS INCOME RECEIVED |:] No Income -~ Business Fositlon Only
1 3500 - $1,000 [] $1,001 - $10,000
] $10,001 - $100,000 . OVER $100,000

CONSIDERATION FOR WHICH INCOME WAS RECEIVED )
Salary D Spouse’s or registered domestic parter's income
(For self-employed use Schedule A-2.)
E] Partnership (Less than 10% ownership. For 10% or greater use
Schedule A-2.) .

[[] sale of
(Real property, car, boat, efe.)

[] Loan repayment

D Commission er D Rental Income, fist each source of $10,000 or more

{Describe}

[1 other

(Describe}

NAME OF SOURCE OF INCOME

ADDRESS (Business Address Acceptable)

BUSINESS ACTIVITY, IF ANY, OF SOURCE

YOUR BUSINESS POSITION

D No Income - Business Position Only-
] $1,001 - $10,000
"] ovER $100,000

GROSS INCOME RECEIVED
] $500 - $1,000
[1 $10,001 - $100,000

CONSIDERATION FOR WHICH INCOME WAS RECEIVED

: D Salary D Spouse’s or registered domestic partner’s income

(For self-employed use Schedule A-2.)
D Partnership (Less than 10% ownership. For 10% or greater use
Schedule A-2.)

[ sale of

{Real praperty, car, boat, etc.)

. [] Loan repayment

D Commission or [—_l Rental Income, list each source of §10,000 or more .

.(Describe)

[} other

{Describe)

» 2. LOANS RECEIVED OR OUTSTANDING DURING THE REPORTING PERIOD

* You are not required to report loans from commercial lending institutions, or any indebtedness created as part of a
retail instaliment or credit card transaction, made in the lender’s regular course of business on terms available to
members of the public without regard to your official status. Persorial loans and loans received not in a lender’s

regular course of business must be disclosed as follows:

NAME OF LENDER*

‘ ADDRESS (Business Address Acceptable)

BUSINESS ACTIVITY, IF ANY, OF LENDER

HIGHEST BALANCE DURING REPORTING PERIOD
] $500 - $1,000

1 $1,001 - $16,000

[ $10,001 - $100,000

(7] oVvER $100,000

Comments:

INTEREST RATE TERM (Months/Years)

%  [] None

SECURITY FOR-LOAN
[} None [[] Personal residence

Real Property .
D Street address

city

D Guarantor

[] other

{Describe)

FPPC Form 700 (2017/2018) Sch. C
FPPC Advice Email: advice @fppc.ca.gov
FPPC Toll-Free Helpline: 866/275-3772 www.fppc.ca.gov



Somera, Alisa (BOS)

Erom: Sue Vaughan <selizabethvaughan@gmail.com>
ant: Tuesday, April 24, 2018 1:30 PM
To: ' Safai, Ahsha (BOS); Stefani, Catherine (BOS); Yee, Norman (BOS)
Cc: Somera, Alisa (BOS)
Subject: Rules Committee 04-25-2018, Items 180354 and 180355: Please appoint people to the
SFMTA Board of Directors who will engage in independent thought and oversight
Attachments: Mounsey-v-CCSF-CGC-12-525348.pdf; SC VTA Memorandum 12-07-2017.pdf; Current

Chariot operations are largely based on violations of the law 03-18-2018 (1).pdf.pub;
20180424 - 132235,jpg

Dear Supervisors Safai, Stefani, and Yee:

I am asking you to oppose the reappointment of Cheryl Brinkman and Gwyneth Borden to the San Francisco
Municipal Transportation Agency Board of Directors.

The San Francisco Municipal Transportation Agency is badly in néed of better management and oversight.
During the past four to five years, members of the SFMTA Board of Dlrectors have not questioned staff or
elected officials enough. Members of the Board of Directors:

1) Adopted the commuter shuttle pilot program on January 21, 2014, permitting private carriers to operate in
public bus stops in violation of state law, California Vehicle Code 22500 (i);

7) Adopted the commuter shuttle pilot program without an environmental impéct report that would assess the
impact of commuter shuttle availability on air quality or housing prices, evictions, and displacement of lower
income people to far flung suburbs where car dependency is greater and commutes longer;

3) Failed to question staff and city attorney contentions that state law restricted the agency to cost recovery in
administering the program. Certainly menibers of the Board of Directors were aware in January 2014 that the
agency had only recently adopted a medallion program for taxicabs, charging each cab far more than cost
recovery charges for the privilege of using city streets as places of enterprise for private gain. Please see the
attached Mounsey brief. The shuttle bus companies and the technology companies that they serve are taking
advantage of the City of San Francisco and its public infrastructure in another way also: an unknown number of
commuter shuttle passengers PAY to ride these buses (people who are employees of hiring agencies, for
example, who are officially subcontractors to Google or other technology companies);

4) Adopted a permanent shuttle program in November 2015, again in violation of CVC 22500 (i). There are
now about 1,000 commuter shuttles with placards "permitting" them to evade California law and operate in
certain public bus stops. This is more than the entire number of rubber-tire revenue vehicles in the Muni fleet,
according to the 2016 Annual Report (see the attached photograph below; no figures on the number of revenue
vehicles were included in the 2017 Annual Report). These private carriers concentrate in particular bus stops at
particular times of day -- blocking Muni buses throughout the day; ‘

5) Recently allowed Chariot, a private Ford-owned transportation company operating in competition with Muni,
to receive an operating permit without adequate proof that Chariot's profit model is no longer primarily based
on breaking the rules of the road. A quick glance at the Chariot routes indicates that the stop locations haven't
changed and are still in places where Chariot must double park, pull into crosswalks, or pull in front of garage
frontages -- which, in the absence of the passage of an ordinance, is illegal. Please see that attached document
on Chariot's illegal operations; and, ‘

137
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6) Adopted private transportation !  ‘slation to operate companies such as " “riot without considering the
evidence that the SFMTA can char, . MARKET RATE for use of City strec.. as places of enterprise for private
gain. '

Please note that in October 2014, the Santa Clara Valley Transportation Authority considered adopting a

~ commuter shuttle program similar to that of San Francisco -- but the SC VTA was going to charge MARKET
RATE for use of VTA property until the Silicon Valley Leadership Group "expressed concerns." Please see the
attached VT A memorandum.

We need better'oifersight at the SFMTA. We need better leadership on the SEMTA Board of Directors. It breaks
‘my heart to have to ask this, but I must: please oppose the reappointment of Cheryl Brinkman (who was on the
Board of Directors in 2014) and Gwyneth Borden, who had joined the Board of Directors by 2015.

- Sincerely,

Susan Vaughan
District 1

738
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DENNIS J. HERRERA, State Bar #139669
City Attormney

WAYNE SNODGRASS, state Bar #148137
Deputy City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place = :
San Francisco, California 941024682 Heputy Clerk

‘Telephone:  (415) 554-4675

Facsimile:  (415) 554-4699
E-Mail: wayne.snodgrass@sfgov.org

Attorneys for Defendants and Respondents

SAN FRANCISCO MUNICIPAL TRANSPORTATION
AGENCY (“SFMTA”), EDWARD D. REISKIN, TOM
NOLAN, CHERYL BRINKMAN, MALCOLM A.
HEINICKE, JERRY LEE, LEONA BRIDGES, JOEL
RAMOS, CRISTINA RUBKE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
UNLIMITED JURISDICTION
BILL MOUNSEY, IZA PARDINAS, Case No. CGC-12-525348

JEFFREY GROVE, UNITED TAXICAB - -
WORKERS, an unincorporated association of | NOTICE OF HEARING OF DEFENDANTS

San Francisco taxi drivers and the SAN AND RESPONDENTS’ MOTION FOR
FRANCISCO CAB DRIVERS SUMMARY JUDGMENT AND/OR SUMMARY
ASSOCIATION, A California Nonprofit ADJUDICATION
Mutual Benefit Corporation,
Plaintiffs and Petitioners, Hearing Date: February 21, 2014
Hearing Judge: . Hon. Marla J. Miller
vs. , _ Time: 9:30 am.
Place: Dept. 302
SAN FRANCISCO MUNICIPAL
TRANSPORTATION AGENCY (“SFEMTA”), | Date Action Filed: October 22, 2012
EDWARD D. REISKIN, TOM NOLAN, Trial Date: March 24, 2014
CHERYL BRINKMAN, MALCOLM A. :
HEINICKE, JERRY LEE, LEONA A Attached Documents: None

BRIDGES, JOEL RAMOS, CRISTINA
RUBKE, ALL PERSONS INTERESTED IN
THE MATTER OF THE VALIDITY OF
TAXIMEDALLION SALES TRANSFER
PROGRAM, and DOES 1-25,

Defendants and Respondents.

NTC OF MSA/MSJ ~ CASE NO. CGC-12-525348 _ n\goVIitliz0T3\1 30607\00890890.doc

X
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NOTICE OF HEARING

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on February 21, 2014, at 9:30 am. or s soon thereafter as
counsel may be heard, in Department 302 of the San Francisco Superior Court, defendants and
respondents San Francisco Municipal Transpértaﬁon Agencir (“SFMTA), Edward D. Reiskin, Tom
Nolan, Cheryl Brinkman, Malcolm A. Heinicke, Jerry Lee, Leona Bridges, Joel Ramos, and Cristina
Rubke (collectively “defendants”) will, and hereby do, move for an order granting summéry jud gment
in defendants’ favor on all causes of action contained within the “Complaint for Reverse Validation
Action, Petition for Writ of Mandate and Declaratory and Injunctive Relief” (hereinafter the
“Complaint™) filed By plaintiffs and petitioners in this action on or about October 22, 2012.

Specifically, defendants seek summary judgment on (1) plaintiffs and petitioners’ cause of action

alleging that SFMTA Resolution 12-110 (“the Resolution™) and the Medallion Transfer Program

“constitute an illegal enactment of legislaﬁqn by an administrative agency” (Complaint, q 18(a)); (2)
i:heu cause of action alleging that the Resolution and the Medallion Transfer Pfogram “were enacted
without due process as réqﬁred by the CCSF’s charter and the California and federal constitutions™
(Complaint, § 18(b)); (3) their cause of action alleging that the Resolution and the Medallion Transfer
Program “require a pé.yment for a medallion that constitutes the imposiﬁon of a special tax without
approval of two-thirds vote as required by article XIIIC, section 2 of the California Constitution”
(Complaint, § 18(c)); and (4) their cause of action alleging that SFMTA Resolution 12-110 (“the
Resolution™) and the Medallion Transfer Program “aie contrary to promises made to the individual
plaintiffs and others similarly situated who detrimentaﬂy relied on the rghts afforded them by being
on the Waiting List” (Complaint, § 18(d).) In the altenative, defendants seek an order summarily
adjudicating the above-listed causes of action, and each of them, in defendants’ favor, as a matter of
law. | | . |

Defendants’ motion will be, and is, made on the ground that there are no issues of material fact
in dispute, and under épplicable law and the undisputed facts and evidence before the Court, \

defendants are entitled to judgment on all causes of action as a matter of law.

1
NTC OF MSA/MSJ ~ CASE NO. CGC-12-525348 \govIitli2013\130607\00830890.doc

X
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Defendants’ motion for summary judgment and/or adjudication will be and is based upon this
Notice; the accompanying Memorandum of Points and Authorities; the accompaﬁying Separate
Statement of Undisputed Material Facts; the accompanying Request for Judicial Notice and exhibits
thereto; the accompanying Evidence and exhibits thereto; the accompanying Declarations of Wayne

Snodgrass and Christiane Hayashi; defendants” reply papers in support of its motion; the records and

“pleadings in the Court’s file in this case; and upon such other and farther matters as may be considered

by the Court at the hearing on defendants’ motion for summary judgment and/or adjudication.

Dated: December 11,2013

DENNIS J. HERRERA
City Attorney

WAYNE SNODGRASS
Deputy City Attorney

By: Z /&/4/,/20/’“

WAYNE/SN ODGRASS .

Attorneys for Defendants and Respondents

SAN FRANCISCO MUNICIPAL TRANSPORTATION
AGENCY, ET AL.

- NTC OF MSA/MSJT — CASE NO. CGC-12-525348 nAgovIit\li2013\130607:00890890.doc

X
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DENNIS J. HERRERA, State Bar #139669
City Attorney

WAYNE SNODGRASS, State Bar #148137 ' .
Deputy City Attorney , ‘ BY.
City Hall, Room 234 o

1 Dr. Carlton B. Goodlett Place

San Francisco, California 94102-4682

Telephone:  (415) 554-4675

Facsimile:  (415) 554-4699

E-Mail: wayne.snodgrass@sfgov.org

CLERK OF THE courT
"ADO' LYN BALISTRER!
Deputy Clerk

- Attorneys for Defendants and Respondents

SAN FRANCISCO MUNICIPAL TRANSPORTATION
AGENCY (“SFMTA”), EDWARD D. REISKIN, TOM
NOLAN, CHERYL BRINKMAN, MALCOLM A.
HEINICKE, JERRY LEE, LEONA BRIDGES, JOEL
RAMOS, CRISTINA RUBKE :

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO
UNLIMITED JURISDICTION

BILL MOUNSEY, IZA PARDINAS, Case No. CGC-12-525348

JEFFREY GROVE, UNITED TAXICAB

WORKERS, an unincorporated association of
San Francisco taxi drivers and the SAN
FRANCISCO CAB DRIVERS
ASSOCIATION, A California Nonprofit
Mutual Benefit Corporation,

Plamtiffs and Petitioners,
vs.

SAN FRANCISCO MUNICIPAL
TRANSPORTATION AGENCY (“SFMTA”),
EDWARD D. REISKIN, TOM NOLAN,
CHERYL BRINKMAN, MALCOLM A.
HEINICKE, JERRY LEE, LEONA
BRIDGES, JOEL RAMOS, CRISTINA
RUBKE, ALL PERSONS INTERESTED IN
THE MATTER OF THE VALIDITY OF
TAXIMEDALLION SALES TRANSFER
PROGRAM, and DOES 1-25,

Defenda.nté and Respondents.

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
DEFENDANTS AND RESPONDENTS?’
MOTION FOR SUMMARY JUDGMENT
AND/OR SUMMARY ADJUDICATION

Hearing Date:

February 21, 2014
Hearing Judge: Hon. Marla J. Miller
Time: ‘ 9:30 am.
Place: - Dept. 302
Date Action Filed: October 22, 2012
Trial Date: March 24, 2014

Attached Documents: None

n\goviiti2013\130607\00890953.doc
X

‘MPA ISO MTN. FOR SUMM. J JADJ. - CASE NO. CGC-12-525348

742



ey

(Vo TN -*- T T« UL T - S ¥ S o

f ‘ [\ — Pt y—t Pt it p—t oot - —t Pt

TABLE OF CONTENTS
TABLE OF AUTHORITIES ..ottt cemceraesesercsie st sesssesmanesesensamaasnessasstoenscssssssstassansacesan iv
INTRODUCTION ...oieteiircrinersmeeimnscensnsenrassesssassssscsssussrmsessessassens eeeetenete et e anas s e ean e 1
LEGAL AND FACTUAL BACKGROUND ...ooutoecssemrmnrercseasnr e sessssesnensessenesermsssnessscsmssssasscsss 1
L IN SAN FRANCISCO AND OTHER CITIES, TAXI MEDALLIONS ARE
LEGALLY REQUIRED IN ORDER TO OPERATE A TAXI ON PUBLIC
STREETS .. et eeceeeeereeraesescs s srctrencssesmassie se s sasasacnasacsmessms s s aeamessass senentesessssoenrasncsnsn 1
Il 1978: PROPOSITION K MAKES MEDALLIONS ENTIRELY NON- -
TRANSFERABLE ... eeercnerereasstreemencessasantasessessssnsecansasemems e s emessnssarasasonssncere 2
III. PROBLEMS CAUSED BY PROPOSITION K’S TAXI REGULATIONS........... 2
IV.  2007: THE VOTERS AUTHORIZE SFMTA TO AMEND ALL TAXI
ORDINANCES.....ooiceetreecerereenaeceneen i eteattrs et tnetan e sen e nea et easanmanrea 3
V. . 2010: SFMTA ENACTS THE MEDALLION SALES PILOT PROGRAM........... 4
VI 2012: SEMTA ENACTS THE MEDALLION TRANSFER PROGRAM.............. 5
VIL  PLAINTIFFS’ LAWSUIT .. teremerrtetamer e recessmencocsscetesensneresssmos e essecemaessan 6
ARGUMENT «eeccncammtteessemreessasessaremerasstesemtsm sses semss sasseetes e s sasmassaatemensass esteme st sasasacemtnsstesssrmsmasrasenen 7
L THIS COURT MAY ADJ"UDICATE EACH OF PLAINTIFFS’ LEGAL
CLATIMS ..teceecmraememtameseestsdrerretssesssesase s emsamtnasasesosanemsmsnsaces reereneneeanan 7
1L PLAINTIFFS MUST PROVE THAT RESOLUTION 12-1 10 IS UNLAWEFUL...8
. AS AMATTER OF LAW, RESOLUTION 12-110 IS NOT AN IMPROPER -
EXERCISE OF LEGISLATIVE AUTHORITY BY AN ADMINISTRATIVE
AGENCY .ttt crce e et teterssesstres s s s s e nan st ae st mearas st e ceme e e emenren et sreaaren 8
A. A Charter City’s Legislative Authority Need Not Be Lodged Exclusively
In Its Board of Supervisors or City CoUunCil cuveeemeceneimcmmscesscnansasserecanens 8
B. Courts Have Upheld The Exercise Of Legislative Power By Diverse
Local Bodles ........................................................................................ w10
C. In Adoptu:tcr Proposition A In 2007, The Voters Authorized The SEMTA
To Repeal Or Amend Proposition K . ..ot reanreens 12
IV. ASAMATTER OF LAW, RESOLUTION 12-110 WAS ENACTED IN
COMPLIANCE WITH DUE PROCESS......oocteemiesireessccnemrceaemaeessreanenas N 12 -
A.  Plaintiffs Cannot Show Any Violation Of Procedural Due Process.......... 13
1. Resolution 12-110 did not affect any vested property right. ......... 13
2. The adoption of Resolution 12-110 was a legislative decision and
is not subject to. procedural due PrOCESS TEQUITCIENTS. evvevrsseerneses 14
B. Plaintiffs Cannot Show- Any Violation Of Other Notice And Hearing
REQUITEMIERLS. cvevemrrceereareneivearsmaerrvaesesccaceesansorasas sssereaussesssacreasnacsresassessacns 14
i _ ‘
MPA ISO MTN. FOR SUMM. J/ADJ. ~ CASE NO. CGC-12-525348 " ngovIMZ0 15\ 30607\00890953.doc

743



VW O 1y W A W N e

[\ NONON NN e e s et e e
g)oglag‘hwwuo\ooo\)o\m_puwh_o

V. | RESOLUTION 12-110 DOES NOT ESTABLISH AN UNLAWFUL TAX .......15
A. A Charge Imposed For The Use Of Local Government Property Is Not

A STAE ceercerurereeessesseeeessnassesaneeasssasasmssssesasasenenes .15
B..  The Medallion Transfer Price Is “A Charge Imposed For Use Of Local :
' Government Property.”...... : w17
VI. RESOLUTION 12-110 DOES NOT VIOLATE PROMISES MADE TO
" PLAINTIFES .oorreeecreeaceneeeens eeeteseeantarnesnaansaans ...18
A. The Waiting List Did Not Create “nghts” In Plaintiffs Or Others........... 18
B. Plaintiffs Were Not Promised No Changes To The Medallion Issuance
_ SYSLEI. v ceveraraenisecssanrommanrrsessscseerassnesans S
CONCLUSION coeverecereeceersssssssaeneemaanes ' w20

1l

MPA SO MTN. FOR SUMM. J/ADJ. - CASE NO. CGC-12-525348

744

- m\goviinliZ0 13\ 30607\00890953.doc

X,



O 0 N O L A W N

' N‘HHHHHH»—A_-H»—-H
2 8 B R EREBEREBRE8ESE %3 a & R e n ~ o

TABLE OF AUTHORITIES

State Cases :
Amwest Surety Ins. Co. v. Wilson
(1995) 11 Cal.4th 1243

City and County of San Francisco v. Cooper

(1975) 13 Cal:3d 898 woeverreeoemmeoeeesseeeroe

City of Goleta v. Superior Court

...........

(2006) 40 Cal4th 270 .emeeeeemecreneee

City of Oakland v. Hogan

(1940) 41 CalApp.2d 333 weoveeevrmreeceeeerer eereeeeeseesemmenmesnnsoees

City of San Diego v. Hass

(2012) 207 Cal App At 472 e

City of Santa Cruz v. PG&E

Cotta v. City and County of San Fi rancisco
(2007) 157 Cal.App4th 1550 ................

---------

.....

................

County of Del Norte v. City of Crescent City

(1999) 71 Cal.APPAh 965 «.covereeeemeeeeeeeeoeaeeeeeeere s

Creighton v. City of Santa Monica
(1984) 160 Cal.App.3d 1011

Crowley v. Katleman

(1994) 8 Cal4th 666 .necorreeerere e ieeeeeeeeeeeseeseseeeeseseeeeeeeeeeeeeeee

D'Amato v. Superior Court
~(2008) 167 Cal. App.4th 861

Dibb. v. County of San Diego
(1994) 8 Cal.4™ 1200

Fire Fighters’ Union v. City of Vallejo
(1974) 12 Cal.3d 608

Harrington v. Hasan
(2002) 191 Misc.2d 617

.....

..........

............................................................................

...................................................................

..........

Hess Collection Winery v. California Agr. Labor Relations Bd.

(2006) 140 Cal. App.4™ 1584

iv

MPA ISO MTN. FOR SUMM. J/ADJ. — CASE NO. CGC-12-525348

745

n:\govlit\li2012\130607\00890953.doc
X



O 0 Nt AW N e

—_ e ek e
W N =, O

1
A

151

16
17
18
19
20
21
22
23
24
25
26
.27
23

Hindin v. Rust o ‘ »
(2004) 118 Cal.App.A4th 1247 .......... receerasesuresntenaanas rmermesneaans SRR, 7

Hornv. County of Ventura

(1979) 24 Cal.3d 605 .c.eneeecrsererecercaroniocancerstsesesesssssss s nsasasssssssnsssssnsasssssssmsmesessaesemsasbemsmsmasasnan 14
Knight v. Superior Court |

(2005) 128 Cal. App.4th 14 eeeeeeeeeereeeeeereeess e 12
Kuglerv. Yocum ' . ,

(1968) 69 Cal.2d 371 .nrrereeeeetseccmcccencsansniens . S —— 1
Lawrence v. Hartnell Community College Dist.

(2011) 194 Cal. App.4th 687 ........ A — JPUS—— 13
Lockyer v. City and County of San Francisco

(2004) 33 CalA™ 1055 c.cvmeeeeeeercreeserrrenssessessssessssesasssessestsesssassmsesseessssuses e samesesssecnsseassssesmsass 9
Mission Hospital Reg"zonal Med. Ctr. v. Shewry '

(2008) 168 Cal.App 4th 460 ... eeseetehens e n e arenn s anecnnn 14
O’Connor v. Superior Court _

(1979) 90 Cal.App.3d 107 .... eeeeamemcerecesren et anan s en st sasene s araeenaren 1,2,13,17,18
People ex rel. Seal Bedch Police Officers Ass’n v. City of Seal Beach

 (1984) 36 Cal.3d 591 ........... eemrremensanas st et teintenes ettt aenrreastn emtasetas s e s e snaens 15

People v. Wright

(1982) 30 Cal-3d TOS5 .eceereereeeeertrerreencearreene st e reesescensasasarae mecmssesene eatessmemeacaasmemsetes st s et asresase 8
Pettye v. Cfty and County of San Francisco

(2004) 118 Cal AppAth 233 .......... e eeepme o enseees o er e reremeesmesenemmemesenes e oS s s seee 1

Santa Barbara County Taxpayers Association v. Boar;i of Supervisors for the County of Santa
"' Barbara

(1989) 209 Cal.App.3d 940 ..o e rhemeaneestntrenanateatatetetsee st en e e e e rre s e sonaneas S 17
Tobe v. City of Santa Ana :

(1995) 9 Cal.4th 106D ...t et seneeessaneee etemtemtateascrateanssseesesemneneesanseas 8
Trader Sports, Inc. v. City of San Leandro -

(2001) 93 Cal.App.4th 37 ..eeeeeecrmceemeeceemacorenernasns S 12,15
Waste Managemént of- Alameda County, Inc. v. Biagini Waste Reduction Systems, Inc.

(1998) 63 Cal.App.4th 1488 ...t noeee e nnanme e e e canesearneaas . .17
Federal Cases - | ‘
Board of Regents v. Roth :

(1972) 408 U.S. 564....... . eetentntanearasemeatesentestsmesmesessatensanatas et tearese s euensennnsens arerras 13

v - ’
MPA ISO MTN. FOR SUMM. J/ADJ. — CASE NO. CGC-12-525348 nAgovE2013\130607\00890953.doc

746

X



P

N N

N S e T ol e e =
BN R R R EREREELS I r 0N~ o

State Statutes & Codes
Elections Code
§ 9255(DI(1) cureerrmccacacmrinmrssmtnmimrensressme s mersssssstsasemse s s e bt s s e e e st bt s et s uarena s ntent e 4
o §9255(D)(3) cerecmerre i enitene OO —— 4
Government Code
§ 25530 teuemeeecrerererreararacsesasssasrenssae et ne s ren s s a s ne so s san A ne e e RS ae e n s b h s mnameate st s semearasnes 17
8 50514 et e et st er e e et e s e e nms e m e s E e s e bR e s £ emne st s as e et s st s 17
§ 9606 .o : eererameereensasnatan enelerenesanaseaserstassasanssssssenssnssannassnses 1 35 145 18
Vehicle Code -
§ 2TT00(D) cevverreerereaermeeeeacenecacintesesessanncnr oo s emnses e abams sas s s ehse bt emesres e ceama e s es srenmeanarenses 15
Welfare & Institutions Code ‘
§ 17001 e eeaerrssstrcesme e sensensemrresas e reasmaamseasesnaee see e sencer s e edabam s eons e s nrasaras .11
San Francisco Statutes, Codes & Ordinances
Prop. K -
R R ) O O OO 2
S.F. Charter
§2.105 et e oo semes e e e e s verentesmmeeesceeesseasnerseeseaneenremsonen 15
§2.113 s ©eeeriesaseesecoeosaseraseieeseeateestebeatneeneansntaensenoeaneeseeemtsenssteeantnrenen )
§ BALTOT(D) ceeerarreaaeirrecmceree e scn e e re st smnenesnemenasa e et nes erananans ORI
§ BALL02(E) vuorreereemmereermcraercneessermseeesseeseaeamenssososssaocans eierevrieterseaseesaiaesasnssaannnnsessemeamre e saebene 3
§ T T0T wereeeceecicterencececurenseeescae e as e asaminsesraaeceentesesanen s mmsene et eemerant et asea nease e erraessenaneretresenssresas 4
Traansp. Code
§ 1102 e eareeeretetasmesesestetasesemeesessetsseesssestsssetessssnrssassemerssnsoen 1,18
§ 1105(2)(1) emeerreecencreeceneoceccnene erenremamreserseennsennns eerkmaremseresesseanseeanssssenrannresasatessansentsanrann 1
§ T105(2)(2), (A) ereevenrrmrerenemmaresrnssetreermesrsassasesaaanssare s resesasmsssoememsessas s e snecras sesaceasmns sestsemntemnes naee 6
§ LT05(R)(9) coivreacamreeneaencrcacteseeerasacn e et ossresaresessovatessresbemaacesarsans shernns s se A mrean e s sassane e an e atannsentrs 6
§ TLOO(CH(1) cevrreememrmrerireamecenerrsesermcrmes st saeacaa s esmsseems s ees s sanrmenmsaca sesssamrme e amas et eetemsnebascans remesresnnsens 6
§ 1116(2) cveereeerreaeneranens teeeraseebrvanesnssresseneeareseertaeasetatasssesabenanntesssmmsnemenan)
§ TL1TO(C), (€)ecarermrrcrrericvrreemeecirrnesneenamentsessaeceoressssueana s aentsnsasssnsnsates semanmsassssssmenssraseststemesneressvasns 6
§ T1IO(AI(L), (1) crereremcmvmemressrcareessontrmms tnnes s emnss st ememesassa s seasasas e e aesens et sbeaearassentecsessnsnensarmnn 6
§ 1116(g)....- I eeneoememesbetani b st e s s e rasta s s nmanas enastaesaen eeie e neers s s st o eee 6
§ TLLO(R) e eeeececererinrectcecte e s e s bbb s s csenen 6
_ vi ) ‘ .
MPA ISO MIN. FOR SUMM. J/ADJ. — CASE NO. CGC-12-525348 ‘ n\govH2013\130607\00890953.doc

X

147



—

O W N & U b~ W

e N N N Yot [== J— P ok —t ok — e o

Constitutional Provisions

California Constitution _
Art. I, § 11(a)....... reereat e s e ne s s cesncan et erranmesesaatmne L2
Art 11, § 5@).ccen... e etRe e aR RS e 8 et eese s seseeseseeeeesenmnd 9
At 11, § 7 e Cuasavueeaun s e e e et n e bR e e et s s nennnns 9
ATE KTTIC, § Lottt cmecses e sesase s s ass st s s nbens s s s esmmemseneees 16
ATt. KIHC, § 1(8) crrenrermrmrreeneseecceececsrssss e csesenaetneasmeemssesesassssssesasssssasseesnessassnne 16, 17
Art. XITC, § T(EJ(L) worerrerermmrnmsriasssreesemssssessecascneaseasecsesosormeseastass s st s esmss asssessesmsssesssnemsesseees 16
Art. KITTC, § L(EIA) envrenrreermemscsiemmeemsessamcneeneconensesenssesesesnss ot astreoesses et eessneesas e sseemens 16, 17, 18
ATL KITIC, § 2.t ctctesterent o e s et ee s st st sss s n s ees st me st ettt ereeoene 7,15

vii

MPAISO MTN. FOR SUMM. J/ADJ. ~ CASE NO. CGC-12-525348

748

n:\govhli2013\130607\00890953.doc
X



pr—

N‘,_;;v,...._'.;,._.,_.,_.,_.,..‘,_.,_.
B R R EBNEREZE S I XEG R D~ O

© 0 N o W R W

INTRODUCTION

This case illustrates how those who stand to benefit under a flawed regulatory system resist any
reforms to that system. Plaintiffs are taxi drivers whose names are on a.-waiting list to receive taxi
medallions, and who, under rules in place from 1978 through 2012, stood to receive those medallions ‘
virtually for free — even if not until old age, when those who finally receive medallions may be infirm
or incapable of driving éafely and in compliance with local requirements. Plaintiffs challenge a 2012 |
resolution of the San Francisco Municipal Transportation Agency (“SFMTA”), which allows elderly
or disabled medallion holders to surrender their medallions to SFMTA for consideration, rather than
continuing to drive and placing public safety at risk, and allows SFMTA to transfer medallions out to
other applicants on the waiting list, for a specified price, so applicants can receive medallions sooner

Plaintiffs allege a variety of legal claims, but none pass muster. Defendants thus request that
this Court enter’summary judgment in their favor, or, failing that, that the Court summanly adjudicate

that each of plamtlffs claims is mﬂlout merit as a matter of law.

LEGAL AND FACTUAL BACKGROUND

j IN SAN FRANCISCO AND OTHER CITIES, TAXI MEDALLIONS ARE LEGALLY
REQUIRED IN ORDER TO OPERATE A TAXI ON PUBLIC STREETS

Under California law, “[t]he use df public streets for private entérprise is a special privilege
peculiarly subject to rggulaﬁon, and may be withheld on reasonable grounds related to public safety,
health and welfare. There is no vested or constitutional right to use a public street for conducting private
business.” (O ’C'onnor v. Superior Court (1979) 90 Cal.App.3d 107, 114; Cotta v. City and County of San
Francisco (2007) 157 Cal.App.4th 1550, 1560 .) This includes the pnvate busmess of operating a tax1 on
pubhc streets. (O ’Connor supra, 90 Cal.App.3d atpp. 113-114.)

In San Francisco, as in a number of other American cities, no person may operate a taxi on pubhc
streets without possessing a city-issued taxi medallion. (Separate Staternent of Undisputed Facts in

Support of Motion [“SSF”], Fact 8; Transp. Code' §§ 1105(a)(1), 1102 [deﬁniﬁg “medallion” as a permit

| Relevant sections of the San Francisco Transportation Code are collectively attached as
Exhibit A to Defendants” Request for Judicial Notice (“RFIN") in support of this motion.

: 1 :
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'to operate a taxi, and “taxi” as a motor vehicle “which is used for the transportation of passengers for hire

over and along the public streets™].)
.  1978: PROPOSITION K MAKES MEDALLIONS ENTIRELY NON-TRANSFERABLE

Some cities that require taxi medallions allow such medallions to be freely bought and sold for
whatever price the market will beat. (See, e.g, Harrington v. Hasan (2002) 191 Misc.2d 617, 743
N.Y.S.2d 684, 687 [enforcing private parties’ contract to sell medallion].) Most such cities issue taxi
medallions only fora sub.stautial sum of money, which can range as high as $1 million per medallion;
(Hayashi Dec, 17; Evidence, Ex. A [listingNew York City medallion auction price.) |

In San Francisco, taxi medallions were readily transferable up until 1978. (O ’Connor, supra, 90
Cal.App.3d atp. 111.) Medallions were held by corporations and partuerships as well as by natural
persons, and no medallion holder was of;ligated to actually drive his or her cab. City laws and regulators
treated medallions as largely private assets. (Id.) .

In 1978, bowever, City voters adopted Proposition K, an initiative ordinance that significantly
changed thf; City’s taxi laws.? (SST, Fact 4.) Proposition K made all taxi medallions public property, and
mandated that medallions aﬁtomatically expire when the medallion holder dies or, in the case of a
corporate medallion holder, when at least 10 percent of the corporation’s stock or assets are transferred.
(O’Connor, supra, 90 Cal. App.3d at p. 110.) The initiative made all medallions “non-transferable and
nonassignable either expressly or by operation of law,” and barred any person from holding more than one
medallion. (/d.) New medailions could be issued oniy to natu;al persons, each of whom was required to
actually drive his or her taxi a speciﬁed pumber of hours per year. (/d.; Declaration of Christiane Hayéshi
in Support of Motion [“Hayashi Dec.”], 12 ) Proposition K also mandated that cabs be kept in
“continuous operatio ” each day, to ensure sufficient taxi service. (Prop. X, § 4(2) [RFJN Ex. B] )

IO. PROBLEMS CAUSED BY PROPOSITION K’S TAXI REGULATIONS

After Proposition K was adopted, the City issued taxi medallions free of charge, save application

fees and related fees. (Compl., § 15.) Once an applicant received a medallion, however, he or she could

earn significant income from it — both by driving the taxi the medallion authorized to operate on public

? Proposition K is codified at Appendix 6 to the City’s Administrative Code (RFJIN, Ex. B).

. 2 .
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streets, ’a.ud by leasing the medallion to a taxi company in exchaﬁge for a monthly lease fee. (Hayashi
Dec.,  8.) Because medallions were profitable and limited in number, demand quickly outstripped sﬁpply. ,

In approximately 1983, the City created a waiting list for medallion applicants (“the waiting list™),
which grew to contain more than 3,000 names. (Hayashi Dec., §9.) Meanwhile, persons who received
medallions typically continued to hold them for the rest of their lives. (/d., ] 10.) Consequently, applicants
moved up the waiting list only very slowly; By 2008, an applicant receiving a medallion would typically
have had his or her name on the waiting list for 14 or 15 years; (Id., T 11.) The waiting time continued té
grow: as plaintiffs acknowledged when they filed this suit in 2012, “the current wait for 2 Medallion is
approximately 17 years.” (Compl., §15.) ‘

By the time an applicant eventually received a medallion, he or she typically was at least middle-
aged, and was often a seﬁior citizen. In at least one case, 2 medallion applicant was 78 years old by the
time he received a medallion. (Hayashi Dec., §11.) ﬂowever, because medallions could never be sold,
and medallion holders who relied on the income their medallion generated were legally compelled to
continue to drive their cabs full time, the system created an unfortunate “drive 'til you die” incentive for -
medallion holders to continue driving taxis, in spite of their often advanced age or disabilities. This
prdsented a threat to the safety of other drivers, bicylists, and pedestrians. (Id., §14.)

IV.  2007: THE VOTERS AUTHORIZE SFMTA TO AMEND ALL TAXI ORDINANCES

‘In 2007, San Francisco voters adopted a Charter ammendment known as Proposition A. It amended
Article VIIIA of the City Charter to increase the authority and autonomy of the San Francisco Municipal
Transportatic.)n Agency (“SFMTA”) over the Cify’s transportation system, iz;cluding MUNI, automobile
and bicycle trafﬁc, vehicle parking, and the local taxi industry.” '

‘With respect to taxis, Proposition A amend_ed the C1ty Charter to lodge the City’s legislative
authority over the local taxi industry in the SFMTA Boérd of Directors, rather than in the Board of

Supervisors. As amended by Proposition A, Section 8A.101(b of the Charter states as follows: . -

The Board of Supervisors shall have the power, by ordinance, to abolish the Taxi Commission ...
and to transfer the powers and duties of that commission to' [SFMTA). In order to fully integrate

* SEMTA is governed by a Board of Directors, whose seven members are each appointed by
the Mayor and confirmed, after a hearing, by the Board of Supervisors. Once appointed, members of
the Board of Directors can be removed only for cause. (Charter § 8A.102(2) [RFIN, Ex. D].)

3
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taxi-related functions into the Agency should such a transfer occur, the Agency shall have the

. same exclusive authority over taxi-related functions and taxi-related fares, fees, budgets. and
personnel that it has over the Municipal Railway and parking and traffic fares, fees, charges,
budgets, and personnel.

(S.F. Charter, § 8A.101(b) [REIN, Ex. D] [emphasis added].) Moreover, the voters amended the Charter to
vest the SFMTA Board with the power to amend or supercede that initiative ordinance, as well as any -

other taxi-related ordinances:

Once adopted, Agency regulations shall thereafter supercede all previously-adopted ordinances
governing motor vehicles for hire that conflict with or duplicate such regulations.

(Id.; SSF Fact 2) The voters gave SFMTA. this legislative power to supercede initiative (and otherj
ordinances by adopting Proposition A, an initiative Charter amendment, whiéh is a more difficult type of
initiative to place on the ballot. * | |

The official ballot materials had expressly informed the voters that Proposition A would authorize
the SFMTA Board to enact regulations superseding Proposition K. A j)aid argument against the measure,
submitted by an official of plaintiff United Taxicab Workers (“UTW™) and i)aid for by the UTW itself, -
warned that Proposition A would give the SFMTA Board the power to “repeal Prop K by an

administrative rule.” (Voter Information Pamphlet [RFIN, Ex. E] at p. 46 [emphasis original].)
Similarly, the official Rebuttal to Proponent’s Argument in Favor of Proposition A alerted voters that the
proposition would give the SEMTA Board “the powei' to eliminate the driving réquirementé for taxi
[medaliions] mandated by the San Francisco v&ters for nearly thirty years.” (Zd. at p. 40, “Rebuttal.”)
V. 2010: SFMTA ENACTS THE MEDALLION SALES PILOT PROGRAM

In 2008, the Board of Supervisors adopted Police Code Section 1075.1. That section abolished the
Taxi Commission and transferred its responsibilities to SFMTA, which assumed regulatory responsibility
for the local taxi industry on March 1, 2009. (SSF Fact 3.)

* As few as four of the City’s 11 Supervisors can place an initiative ordinance on the ballot,
while placing an initiative Charter amendment ox the ballot requires the approval of at least six
Supervisors. (S.F. Charter, § 2.113; Cal.Elec.Code § 9255(b)(1).) An initiative ordinance also can
qualify for the ballot if its proponent submits signature petitions signed by at least five percent of the-
number of voters who voted for mayor in the last mayoral election; in contrast, an initiative charter
amendment qualifies for the ballot only if its proponent submits signature petitions signed by at least
10% of the City’s registered voters. (S.F. Charter, § 14.101; Cal.Elec.Code § 9255(b)(3).) The Charter
may be accessed at
http://www.amlegal .com/nxt/ vateway dll‘7f~temp1ates&ﬁ1—default htm&wd—amlecal sanfrancisco_ca.
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In the next 12 months, SEMTA conducted extensive community méetings and outreach to explore
ways to revise the City’s taxi regulations. (Hayashi Dec., § 19;) The agency’s staff explained to attendees
and stakeholder groups that it intended to introduce some form of medallion transférabﬂity, both to
address the problem of elderly and potentially unsafe medallion holder drivers, and to help the City raise
much-—needed revenue. (Id., 1 20; SSF, Fact 13.) Plaintiff UTW warned in its newsletters that SEMTA
sought “to intfoduce medallion transferability,” and that the Mayor backed “the idea of sel}ing
medallions.” (Hayashi Dec., 21; 22; Evidence in Support of De;fendants’ Mtn. [“Evidence”], Exs. F, G.)

Starting in February 2010, “SFMTA incrementally enacted the Taxi Medallion Sales Pilot
Prc;gram,” a “temporary program san'cﬁoni'ng' the saie of a limited number of taxi medallions for a fixed
price of $250,000.” (Compl., { 8; Hayashi Dec., § 24) As the SFMTA. staff explained in their Staff Report
accompanying the Pilot Progra legislation, the Pilét Progr;cxm was “intended to be an interim measure that
will move the tax1 industry gradually away from the ‘Prop K’ system,” and further legislative changes
could follow the Pﬂot Program. (Hayéshi Dec., §24.) Tﬁe Pilot Program‘lasted approximétely two years.
Under it, approximately 250 taxi medallion appﬁcants, drawn from the waiting list and from a related
driver permit list, purchased medallions for $250,000 each. (/d., §25.)

VL. 2012: SFMTA ENACTS THE MEDALLION TRANSFER PROGRAM

On August 21, 2012, SEMTA’s Board of Directors adopted Resolution 12-110. That fesoluﬁon
amended the City’s Transportation Code, and parﬁcﬁlarly Section 1116 of that Code, “to transition the
Taxi Medallion Sales Pilot Program into a long-term medallion transfer policy.” (Compl., Ex. A, at
“RESOLVED?” clause]; sée RFIN, Ex. F [entire agenda packet for Resolution 12-110].)

Se;:tion 1116, éntitled “Taxi Medallion Transfer Program,” generally makes medallion holders
who are over 60 years of age, or have a proVen disability preventing them from driving full time, eligible
to surrender their medallions to SFMTA for a “Medailion Surrender Payment™ of $200,000. . (Transp.
Code § 1116(a), (b) [RFIN, Ex. A].) SFMTA may then transfer a surrendered medallion to a qualified
medéllion applicant — who must be drawn from the waiting list, .and selected based first on seniority on
that list, and sécondarily'on seniority on the list of medallion applicants holding driver permits — for a

fixed“Medallion Transfer Price.” That price is cun-éntly $250,000, but it may be adjusted based on

R — 5 )
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“commercially televaﬁt factors.™ (Id., § 1116(c), (¢).) A person to whom SFMTA has transferred a
medallion may “retransfer” it to another qualified applicant — who also must be drawn from the waiting
list, selected first by seniority on that list and second by seﬁioﬁty on the driver pérhittee list. Sucha
retransfer can oniy be for the same fixed price, and requires SFMTA’s approval. (Id., § 1116(h).)

Even under the Medallion Transfef Program, however, medallions éontinue to be subject to other
Proposition K requiremenﬁ. For example, médallions may be suspended or revoked for cause, and may |
not be conveyed by gift or bequest. (/d., § 1116(d)(1), (i).) Medallions may be issued only to natural
persons, and‘except where the Transportation Code expressly states otherwise, no medallion may be
transferred or.ass"igned at all. (Zd., § 1105(a)(2), (4).) With limited éxceptions, medallions remain subject
to the “continuous operation” requirement, and each holder of a medallion issued after Proposition X was
adopte& is still required to be a workjng,' full-time driver. (Id., §§ 1105(a)(9), 1109(c)(1).) And the waiting
list continues to serve a central function in the distribution of taxi medallions, because SFMTA may
transfer medalhons only to qualified applicants on the waiting list, rather than to any mterested memiber of

the public. (Hayashi Dec., §27.) ,
VII. PLAINTIFFS’ LAWSUIT

On October 22, 2012, plaintiffs filed their “Complaint for Reverse Validation Action, Petition for
‘Writ of Mandate and Declaratory and Injunctive Relief; .in this suit. The individual plaintiffs ‘allege that
they are City residents and taxpayers, are on the waiting list, and wish to receive taxi medallioﬁs “free of
charge except for [the] addiﬁonal [issuance] fee” (Compl., §{ 10, 11, 15 [REIN, Ex. C].) The
organizational plaintiffs aﬂége that they represent the interests of taxi drivers. (Id., ] 12.)

Plaintiffs challenge SFMTA. Resolution 12-110 and its amendments to the Transportation Code
that estabﬁsh the; Taxi Medallion Transfer Program. (Compl., 1 1, 13, 16, 18.) They claim that the

‘Resolution and the Transfer Program are unlawful for four reasons: that they (1) “constitute an illegal

enactment of legislation by an administrative agency,” (2) “were enacted without due process as required

s SFMTA has established a lower Medallion Transfer Price of $150,000 for the first 200
qualified applicants on the waiting list. (Transp. Code § 1116(g).) Plaintiffs challenge the resolution
that made that change, and another resolutlon, in Mounsey et al. v. SFMTA et al., No. CPF-12-512660,
filed on December 12, 2012.
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by the CCSF’s charter an& the California and _féderal cdnstitutions,” (3) “require a payment fora
medallién that constitutes the imposition of a special tax without approval of two-thirds vote as required
by article XIIIC, section 2 of the California Constitution,” aﬁd (4) “are contrary to promises made to the
individual plz;inﬁfﬁs and others similarly situated who detrimentally relied on the rights afforded them by
being on the Waiting List.” (Id., § 18.)

: ARGUMENT
L THIS COURT MAY ADJUDICATE EACH OF PLAINTIFFS’ LEGAL CLAIMS

Defendants seek summary judgment, or, failing that, summary adjudication that each of plaintiffs’

four substantive legal claims fails as a matter of law. This Court may grant such relief, even though

plaintiffs label their relief requests, not their substantive legal claims, s causes of action.

Under California’s “primary right” pleading theory, “a cause of action is comprised of a primary
ﬁgh’_c of the plaintiff, a corresponding primary duty of the defendant, and a wrongful act by the defendant
constituting a breach of that duty.” (Crowley v. Katleman (1994) 8 Cal.4th 666, 681 [internal quotes, cites
oﬁiﬁéd] ) The primary right “is simply the plaintiff's right to be free from the particular injury suffered.”
{@dyA plainﬁff s “primary right must ... be distinguished from the remedy sought: The vjolation of one
primary right constitutes a single caﬁse of action, though. it may entitle the injured party to many forms of
relief, and the relief is not to be confounded with the cause of action, one not being determinative of the
other” (Crowley,'supra,‘ 8 Cal.4th. at pp. 681-682 [internal quotes, cites omitted; emphasié original] )

For purposes of this moﬁon, therefore, it is immaterial that plaintiffs have organized their
complaint by the various types of relief they seek, rather than by the different primary rights they claim -
were violated. “The manner in which 2 plaintiff elects to organize his or her claims within thie body of the
compléint is irrelevant to cietermining the number of causes of action alleged under the primary right
theory. If a plaintiff states several purported causes of action which allege an invasion of the same primary
right he has actually stated only one cause of action.” (Hindin v. Rust (2004) 118 Cal. App.4th 1247,
1257.) | S |

| Summary judgment is wholly appropriate here. There are no disputed factual issues, and indeed,
barely any controlling “facts™ at all. This case turns almost exclusively on local Charter provisions, local

'7 .
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legislative ehactments, and applicable Consﬁtutioﬁal and statutory provisions. There is no need for such a
matter to go to trial. |
. PLAINTIFFS MUST PROVE THAT RESOLUTION 12-110 IS UNLAWFUL

~ In attacking the legality of Resolution 12-110, plaintiffs bear the burden of éhowihg that the
Resolution is unlawful. “Legislative enactments must be upheid unless their mconéﬁtutionality clearly,
positively, anci unmistakably appears.” (Tobe v. City of Santa Ana (1995) 9 Cal.4th 1069, 1107 [interhal
quotes omitted].) To overcome this presumption of validity, “the petitioner must bring forth evidence
compelling the cbnclusion” that the enactment is invalid. (Cizy of San Diego v. Hass (2012) 207
Cal.App.4th 472, 496; County of Del Norte v. City of C’rescent City (1999) 71 Cal.App.4th 965, 973.) For

the reasons set forth below, and as a matter of law, plaintiffs cannot meet their burden.

M. AS A MATTER OF LAW, RESOLUTION 12-110 IS NOT AN IMPROPER EXERCISE OF
LEGISLATIVE AUTHORITY BY AN ADMINIS’I’RATIVE AGENCY

In their first cause of action, plaintiffs allege that because “delegation of legislative power to an
administrative agenc;y .. 18 impemﬂssible,” Resolution 12-110 the Medallion Transfer Program “constitute
an i]legal enactment of legislation by an administrative agency.” (Compl., ‘7, 18(a).) But as a matter of
law, this claim must fail. In adopting Resolution 12-110, SFMI‘A’S Board of Directors was exercising

legislative power that the voters had permissibly assigned to that agency.

A. A Charter City’s Legislative Authority Need Not Be Lodged Exclusively In Its Board
of Supervisors or City Council.

The principle that plaintiffs rely on — narriely, that an unconstrained “delegation of legislatitve'
power to an administrative agency is impermissible” — restricts statutes enacted by the Legislature, and
ordinances enacted by local legslative bodies. (Hess Coliectz:on Winery v. California Agr. Labor Relations
Bd. (2006) 140 CaLI.App.A.Lth 1584 [Legislature]; Kugler v. Yocum (1968) 69 Cal.2d 371 [local ordinance].)
As courts have held, “[a]n unconsﬁtuﬁdnal delegation of .Iegislative power occurs when the Legislature
confers upon an administrative agency unrestricted authoritsr td make fundamental policy decisions.”
(Hess Collection Winery, supra, 140 Cal. App.4™ at p. 1604 [citing People v. Wright (1982) 30 Cal.3d 705,
712-13].) This principle resté upon the premise that the legislative body — the officials entrusted with

' 8
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policymaking authority ~ “must itself effectively resolve the truly fundamental issues. It cannof escape
résp,onsibilitf by explicitly delegating that fanction to others ...” (Kugler, supra, 69 Cal.2d at p. 376.)

However, this principle does not apply to decisions by the voters as to how a city charter will |
ailocate the city’s legislative powers among various agencies within the city’s governmental structure.
Under Article lbl, Section 5(a) of the California Constitution, charter cities are given broad power to
control their own municipal affairs, and their enactments on such subjects supersede any contrary state
statﬁtes. (Dibb. v. County of San Dieg_o (1994) 8 Cal’.drth 1200, 1207.) As part of their control over their
municipal affairs, charter cities poss&és “broad[] authority to s&uctlire and organize their government,” |
and eﬁeﬁsive “aﬁthority ... over the structure and operation of their local government.” (/d., 8 Cal.4® at
pp- 1207, 1211 [emphasis original].) Even for a charter county - and, therefore, all the more for a charter .
city — “hoine rule,” under the Constitution, “contemplates the right of thé people of a charter county to .
create their own local government and define its powers within the limits set out by the Constitution.” (/d.,
8Cal4thatp 1218) } A

Moreover, “in establishing a governmental structure for the purpose of managing municipal affairs
... local entities (through chaﬁer provisions and the like) may combine executive, Zegislative, and judicial

Jfunctions in a manner different from the structure that the California Consﬁtuzibn prescribes for state
government.” (Lockyer v. City and County of San Francisco (2004) 33 Cal.4™ 1055, 1093 fa. 23
[emphasis added]; D'Amato'i:, Superior Court (2008) 167 Cal.App.4th 861, 869.)

In structuring and orgénizing their gdvernments, of course, charter cities must éomply with
constitutional requirements. But the Constitution does not specify which boards or agencies within a
charter city may exercise legislative authqrity and enact police power measures. Instead, it states only that
“[a] county or city may make and enforce within its limits all local, police, sanitary, and other ordinances
and regulations not in conflict with general laws.” (Cal.Const., Axt. 11, §7 .)6 Thus, rather than mandating

that all such “ordinances and regulations” may only be enacted by a city council dr board of supervisors,

¢ Similarly, the Constitution states that city charters may “provide that the city governed
thereunder may make and enforce all ordinances and regulations in respect to municipal affairs,
subject only to restrictions and limitations prov1ded in their several charters” (Cal. Const Att. 1 1,
§5(a)), but does not specify whick boards or agencies may exercise the legislative power to adopt such

|| “ordinances and regulations” governing municipal affairs.

: 9
MPA ISO MTN. FOR SUMM. J/ADJ. — CASE NO. CGC-12-525348 - ni\govEtH2013\I30607\00850953.doc

T ox

157



1 || the Constitution instead leaves it to the discretion of each charter city, and each city’s voters in approving
2 || a charter, to determine how Jlegislative authority shall be allocated and apportioned within the structure of
3 || local government. - ' ,
4 B. Courts Have Upheld The Exercise Of Legislative Power By Diverse Local Bodies.
50 ‘In approving a mtmicipal charter, local voters may assign legislative authority over specified
6 || subjects to a local adqﬁnist;ative agency, rather than to the city council or board of supervisors.
7 e City of Oakland v. Hogan (1940) 41 Cal.App.2d 333, for example, held that Oakland’s Board of
8 Poﬁ Commissioners, which the city charter grants “compléte and exclusive power” over port
9 functions, “is a legislative body of the Oakland municipality.” (fd., 41 CaI.AApp.2d at pp. 341, 345.)
10 Becaﬁse the Board is created by the city chai‘ter, the court held, “whatever rights may be given to
11 the mumicipality may be bestoWea’ upori the agency.” (Id. at pp. 342-43 [emphasis added].) As the
12 court explained, “under our 'mddem form of government, particularly in larger communities, |
13 - legislative functions are-oﬁen bestowed upon more than one commission or board, as for instance,
14 boards of health, education, park, poﬁce, waterway or other public bodies ... (Id, 41 Cal.App.2d '
15 at p. 344.) . .
16 e - City and County of San Francisco v. Cooper (1975) 13 Cal.3d 898 involved San Francisco’s .
17 Health Service Board, which the Charter authorized “to overseo the cstabliskment and |
18 administration of all “medical care’ plans for city employees” and to “develop[] new “medical
19 care’ plans.” (Jd., 13 Cal.3d at p. 923.) The Comt‘ invalidated an ordinahc’e adopted by the Board of
20 Supervisors that would establish a new dental plan, explaihing that it constituted “fhe board of
21 supervisors' enfry into a field which the charter appears clearly to have delegated to the city health
22 service board.” (13 Cal.3d at p. 924.) ' - |
23 e Fire Fighters’ Union v. City of Vallejo (1974) 12 Cal.3d 608 held that a city chaster provision
24 'reqm'ring that disputes' as to wages, hours and working conditions be resolved by an unelécted
25 Board .of Arbitrators did not unlawfully delegate legislative power to outside arbitrators. “Through
26 section 810 [of the charter] the citizens of Vallejo delegated to a board of arbitrators the power to
27 * render a final and binding decision” over labor contract negotiations, and “[t]o the extent that the
28 - 10 |
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arbitrators do not proceed beyond the provisiéns of the Vallejo charter there is no unlawful
delegation of legislative power.” (4., 12 Cal.3d at p. 622, f: 13.) |

s In Creighton ,v.‘ City of Santa Monica (1984) 160 Cal.App.Bd 1011, the city charter created an
autonomous Rent Control Bo&@ and empowered it, inter alid, to enact its own budget, appropriate
needed funds, and enact rules goverﬁing rent control matters. The court held that “[t]he citizens of

Santa Monica ... re_sol'ved the fundamental policy questions in this case by, énacting the charter

amendment provisions empowering the Board to regulate rents, ﬁnaﬁcg: its necessary and _

reasonable expenses through fees, and employ and pay its own staff. (/d., 160 Cal.App.3d at p.

1021.) There was no unlawful delegation, because “[t]he authority was delegated by the electorate

through the device of an initiative amendment to the charter.” (Id.) |

Charter cities thus may assign legislative power to bodies other than the city council of ‘board of
supervisors. Similarly, the state Legislature has authorized counties to designate ageﬁcies within their
govemnmental structure, other than the county board of supervisors, to exercise legislative power over
specified subjects. For example, Secﬁon 17001 of the Welfare & Institutions Code authorizes “standards
of aid and care” for General Assistance relief for the indigent to be adopted, within each coﬁnty, by the
county’s board of supervisors, “or the agency anthorized by county charter” to perform that task. (fd.)
Setting such standards of aid and care is clearly a Iegislatiw}e act. (Pettye v. City and County of San
Francisco (2004) 118 Cal.App.4th 233, 244 [local initiative setting standards of aid and care was
“quintesséntial[ly] Iegisléﬁve” in nature].) Yet the Legislature has empowered each county.to designate
any agency it chooses to exercise the legislative authority needed to. enact such standards.

In a charter city, therefore, the voters may enact charter provisions that create a governmental
structure which allocatf;s the city’s Iegisla‘q,lre authority to more than one agency or body, elected or
otherwise. Accordingly, when San Francisco voters adopted Proposition A in 2007, they permissibly
assigned the City’s legislative power “over taxi-related functions and taxi-related fares, fees, budgets, and

personnel,” and over “motor vehicles for hire,” to SEMTA.

11
MPA ISO MTN. FOR SUMM. J/ADJ. ~ CASE NO. CGC-12-525348 n\govEIli2013\130607\00890953 doc

X

759



O 00 N A WON-

ST ) T T T T O T VU g PO S SO e
ggaapwwwowmqmmbwwwo

C. In Adopting Proposition A Im 2007, The Voters Authorized The SEMTA To Repeal
Or Amend Proposition K.

The electorate has the power to determine whether, and under what mrcumstances voter-enacted .
initiatives may subsequently be amended by a legislative body. (See Amwest Surety Ins. Co. v. Wilson
(1995) 11 Cal.4‘rh 1243, 1251 [“the voters have the power to decide whether or not the Legislature can
aménd or repeal injtiative statutes™] [emphasis omitted]; Knight v. Superz'or'- Court (2005) 128 Cal.App4th
14, 22 [California Constitution “precludfes] the Legislature from undoing what the peoplé have done,
without the electorate's consent’;] Y A charter city may determine the specific procedures 'by which the
Iocal electorate may consent to the legislative body’s later amendment- of aninitiative, because “the local

exercise of the initiative power” is an “areaf] that ha[s] long been considered [a] niunicipal affair[.]”

(Trader Sports Inc. v. City of San Leandro (2001) 93 Cal. App.4th 37, 47, Cal.Const,, Art. I1, § 11(=2)

[providing for Iocal initiative and referendmn powers, but stating that with exceptions not relevant, “th1$
section does not affect a city having a charter”].)

Here, the voters who adopted Proposition A in 2007 effectively made SEMTA the City’s

legislative body concerning taxi matters. Théy also authorized that it to adopt reguiations supercéding “all
previously-adopted ordinances gov'erm'ng motor veiﬁcles for hure that conflict with or duplicate such
regulations,” including previously-adopted initiative ordinances. The voters knew that Proposition A
would give SFMTA such authority, because the pfﬁdal voter pamphlet repeatedly wamed them that the
measure would have that effect. By adopting Propobsition A, therefore, the voters consented to the
enactment of subééquent Iegisléﬁou by the SFMTA Board — such as Resolution 12-110, the Resolution at
issue in this suit — which partially amends or ovezﬁdes Proposition K. Thus, in enacting Resolﬁtion 12-.
110, SFMTA’s Board of Dirgétors merely exercised the legislative authority that the Chaﬁer, and the
voters, had permisél"bly assigned to it As a matter of law, plaintiffs cammot prevail on their claim that that

Resolution constitutes an unlawful exercise of legislative power.

IV. AS AMATTER OF LAW, RESOLUTION 12-110 WAS ENACTED IN COMPLIANCE
‘ WITH DUE PROCESS

Plaintiffs admit that the SFMTA Board enacted Resolution 12-110 “after ... three days notice.”
(Compl., 98.) Nonetheless, in their second claim, plaintiffs allege that Resolution 12-110 was “enacted
12
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without due process as réquired by} the CCSF’s charter and the CaIifomia and federal Constitutions,” and
“without the requisite notices and opportunity to be heard afforded other legislation enacted on behalf of
the Board of Supervisors.” (Compl., 1 18(b).) As a matter of law, this claim must faﬂ In adopting the

Resolution, SEMTA complied with all applicable due process and other legal mandates.

A. Plaintiffs Cannot Show Any Violation Of Procedural Due Process.
1. Resolution 12-110 did not affect any vested property right.

First, neither pléintiﬁ's, nor anyone on the medallion waiting list, had any pfoPerty right in the
contiduance of the “old,” Proposition K-based system of medallion issuance, or in being' awarded a
medallion under that old system. To possess a property right, a person “clearly must have niom thén an
abstract need or desire” for, or “a unilateral expectation of,” the matter at issue. (Board of Regents v. Roth |
(1972) 408 U.8. 564, 577.) “He must, instead, have a legitimate CI@ of entitlement to it.” (/d.; Lawrence
v. Hartnell Community College Dist. (201 i) 194 Cal.App.4th 687, 702.) But plaintiffs and others on the
waiting list were not entitled to the continued use of the “old” medallion issuance systefn, orto receive a
medallion under that system.

“Any statute may be repealed at any time,” and “[plersons acting under any statute act in
contemplation of this power of repeal ”” (Gov.Code § 9606.) And while thét rule dc)es not apply where the
repeal’ would impair vested rights (id.), that exception is inapplicable here, because a change in the laws:

that govern the issuance and transferability of taxi medallions does not impair vested rights:

[TThe use of public streets for private enterprise is a special privilege particularly subject to
regulation, and may be withheld on reasonable grounds related to public safety, health and welfare.
There is no vested or constitutional right to use a public street for conducting private business ..

[a] license or permit to engage in the taxicab business, issued by the city pursuant toits pohce
power, does not convey a vested property right.

(O’Connor, supra, 90 Cal.App.E’ad at p. 114.) “[T]axicab drivers do not obtaiﬁ any vested right in the grant
of permission to operate taxicabs on the public roadways. Rather, that permission may be altered at the
discretion of the issuing authority.” (Cotta, supra, 157 Cal.App.4th at p. 1560.) Similarly, even a person
who already hold;s a taxi medallion has no property right in the continuance of any particular regulatory
regime: “an ordinance adopted in the exercise of the police power does not create contract nghts in.the
continuance of the regulation.” (O ’Connor, supra, 90 Cal.AppB'd at p. 114 {Proposition K, which

13
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rendered taxi medallions wholly non—&ansferable, did not take e;cisting meda.ﬂion holders’ property].)
Thus, a law such as Proposition K that regulates medallions may be r%:pealed “at any time.” All persons on
the waiting list “act in contemplation of this power of repeal.” (Gov.Code § 9606.)

O’Connor and Cotta defeat any property right. If a change in the laws governing medallions does
not affect property rights of persons who already hold medallions, as those cases hold, then such a change
certainty cannot affect any property rights of persons who do not already ﬁqld medallions, and who

merely desire to receive medallions after their names rise to the top of waiting Hst.

2. The adoption of Resolution 12-110 was a legislative decision and is not subject
to procedural due process requirements. o

Moreover, “due process principles of notice and opportunity for hearing do not apply to legislative
action. Only those governmental decisions which are adjudicative in nature are subject to procedural due
process principles.’” (Mission Hospital Regional Med. Ctr. v. Shewry (2008) 168 CaI.App.4th 460, 484
[emphasis original] [citing Horn v. County of Ventyra (1979) 24 Cal 3d 605, 612].) Adjudicatqry '
decisions are those “in which the government's action affecting an individual is determined by facts
péculiar to the individual case,” while legislative decisions are those “which involve the adopﬁbn ofa
broad, generally applicable rule of conduct on the basis of general public policy.” (Hom, supra,24 Cal.3d
atp. 613 [parentheses, internal quotes omitted].) | ‘

SFMTA’s adoption of Resolution 12-110 was legislative, not adjudicative. Rather than applying an
existing standard to the facts of an individual case, the Resolution adopts a brbad, new standard of conduct
with respect to taxi medallions in general, based on public policy concerns such as the public safety risks
fostered by the Proposition K waiting list system. Because the adoption of the Resolution was leg'slativeA
in character, it was not subject to procedural due process requirements‘

B. Plaintiffs cannot show any violation of other notice and hearing requirements.

Plaintiffs also contend that the SFMTA Board adopted the Resolution “on an expedited basis
without the requisite notices and opportunity to be heard afforded other legislation enacted on behalf of - .
the Board of Supervisors.” (Compl, 18(b).) This claim must fail.

“It is firmly established that the mode and manner of passing ordinances is a mﬁnicipal affair ...

and that there can be no implied limitations upon charter powers concerning municipal affairs.” (People ex

. 14
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rel. Seal Beach Police Officers Ass’n v. City of Seal Beach (1984) 36 Cal.3d 591, 601 1n. 12; Trader
Sports, Inc., supra, 93 Cal. App.4th at p. 47.) Here, while the Charter specifies procedures thét the Board
of Supervisors must follow to enact ordinances and resolutions,’ the Charter imposes no shﬂﬂ ‘
require;:aents on SFMTA’s Board of Directors when it enacts legislation within itg field of legislative
authority. Nothing in the Charter required that the SFMTA Board follow the same procedures to enact
Resolution 12-110 as the Board of Supervisors employs when it enacts ordinances. And no other law
imposed such a requirement; indeed, state law expressly authorizes cities to adopt regulations regarding
“licensing and regulation of operation of vehicles for hir¢”” — including taxis — “by ordinance or

resol#z‘ion 7 (Cal.Veh.Code § 211 OO(B) [femphasis added].) And while the Brown Act required the SEFMTA
Board to provide 72 hours potice of its intent to consider adopting Resolution 12-1 10, plaintiffs admit that

the SFMTA Board did so. (Compl.,  8.) In adopting the Resolution, the SEMTA complied with all
applicable requirements. .
V. RESOLUTION 12-110 DOES NOT ESTABLISH AN UNLAWFUL TAX

eir third claim, plaintiffs allege that Resolution 12-1 10 and the Medallion Transfer Progtani

are igffalid because they “require a payment for a medallion” — that is, the Medallion Transfer Price —

whfth “constitutes the imposition of a special tax without approval of two-thirds vote as required by
icle XIIC, section 2 of the California Constitotion.” (Compl., 18(&:).) But this claim must fail,
because the Constitution — which places the burden of proof on this claim on the City, not on plaintiffs —
élso makes clear that the Medallion Transfer Price is not a tax at all.
A. A Charge Imposed For The Use Of Local Government Property Is Not A “Tax.”
Although Article X1C, section 2 of the California Coﬁstituﬁon regquires 2 majority vote for a local
general tax and a 2/3 vote for a local special tax, it doés not define or otherwise speéify what constitutes a
“tax.” However, Article XIIIC, Section 1 inctudes a “safe harbor™: it spéciﬁes seven categories of charges
that, for purposes of Arﬁcie_ XIIC, are not taxes. And one of those categories — a charge “for the use of

local government property” — is directly applicable here, becanse a taxi medallion is the legal

" To adopt an ordinance, the Board of Supervisors must approve the ordinance at “two readings
at separate meetings of the Board of Supervisors, which shall be held at least five days apart.” (S.F.
Charter, § 2.105.) The Board of Supervisors may adopt a resolution at a single reading. (/d.)

, 15
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authorization to “use local government property” — namely, city streets — as the location for the operation

of a taxi business. Article XIIIC, Section 1 states, in relevant part:
SECTION 1. Definitions. As used in this article:

ko

(€) As used in this article, “tax” means any levy, charge, or exaction of any kind 1mposed
by a local government, except the following:

ko

(4) A charge imposed for . use of local government property, or the purchase
rental, or lease of local covemment property.

(Zd. [emphasis added].) Under the plain language of the above-quoted provision, a charge “iinposed for ...
use of locai government property” is not a tax r;egarcfless of its amount, and regardless of whether the
charge exc;aeds\-any costs the government maiy incur when the “use of local government property” occurs.
The drafters of Article XIIIC Séction 1, and the voters who approved it as part of Proposition 26 in
November 2010, chose to include such a “governmental costs” limitation in some of the other “safe
harbor” provisions listed in Article XIIIC, Section I(e).é The fact that the drafters and the voters elected

not to include a similar “governmental costs” limitation in Article XIIC Section 1(e)(4) shows that they

intended that a charge imposed to use Jocal government property is not a tax, regardless of whether that
charge is limited to, or exceeds, the government’s costs.

That Axticle XIIIC Section 1(e)(4) does not contain any such “governmental costs” limitation is
hardiy surprising. California law has long authorized local govemment entities to allow the private use of
public property, and to sell or lease public property, at market rates — that is, at the highest price the
market will bear — in order to protect the public fisc. For example:

o “A franchise has been defined as ‘a prmlege conferred upon an mdmdual or a corporation for use

of a sovereign body's property.” (City of Santa Cruz v. PG&E (2000) 82 CalApp 4th 1167, 1171

fn. 2.) Franchises include, for example the right “to collect from single fam;ly dwellings or

transport upon city streets any ‘solid waste™ (Waste Management of Alameda County, Inc. v.

¥ See, e.g., Art. XIIC § l(e)(l) (a “tax” does not include “[a] charge imposed for a specific
benefit conferred or privilege granted directly to the payor that is not provided to those not charged,
and which does not exceed the reasonable costs to the local government of conferring the benefit or
granting the privilege”) (emphasis added).

16 -
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Biagini Waste Reduction Systems, Inc. (1998) 63 Cal.App.4th 1488, 1492), and “the right to use

1
2 city streets to distribute electricity, gas, or water to the city and its inhabitants.” (City of Santa
3 Cruz, supra, 82 CaIApp.4th atp. 1171.) And “[n}ormally the utility is charged a franchise fee as
4 consideration for that pnvxlege ” (Id.) Yet franchise fees are not limited to the government’s costs:
5] “fees paid for franchises are not taxes, user fees or regulatory licenses.” Santa Barbara C’oumjz
6 Taxpayers Association v. Board of Supervisors for the County of Santa Barbara (1989) 209
7 Cal.App.3d 940, 950.)
3 * Inselling or leasing county property, a county’s board of supervisors must‘ solicit proposals, and
9 “the proposal which is the highest shall be finally accepted, unless a higher oral b1d is accepted or
10 the board rejects all bids.” (Gov. Code § 25530.) Similarly, in leasing proi)erty, a city’s “legislative
11 body shall award the lease to the highest responsible bidder.” (/d., § 50514.)
12 Moreover, nothing in the text of Article XIIIC Section 1(€), or in the legislative history of 2010°s
13 Proposmon 26, suggests that Section 1(e)’s definition of “tax” is intended to alter the longstaﬁding.
14

principle that public entities can charge market rates for the use, sale or lease of pubhcly-owned pmperty

(RFIN, Ex. G [2010 ballot pamphlet pages concerning Propos1t10n 26].) The voters who adopted
Proposition 26 would reasonably have understood that they were making it harder for local governments
to charge regulatory fees to recover the costs of cleaning up pollution or addressmg health effects of
gerous products — not that they were preventing local governments from imposing realistic or market—

chargcs on private entities who WISh to use public property for pnvaie gam

B The Medalhon Transfer Pnce Is “A Charge Imposecl For U e Of Local Govem n ent SRR

privi 'ece of “us[mo} pubhc streets ior pnvate entezpnse ”,(O 'Connor 90 Cal App 3d étp 11 ,_)Local B
| B L R S

271 - * Were it otherwise, private persons renting out City Hall for 2 private gala, or buying surplus
government land, would reahze a windfall by paying only the government’s costs, not market rates.
28 ‘
17
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1aw rcquues a person to possess a medalhon m order to operate a taxz and spec1ﬁcally deﬁnes a tam as a
motor vehu:le “W}uch 1s used for the iransportanon of passenoers for hn-e over and aloncr zhe publzc | v
s'treots » (TranSp Code § 1102 [emphasm added] )’Ihe ol aht “to use sm*eets m the ordmary way 1s qulte :

d1fferent from the 1 cht to use them as a pIace of busmess for pnvate Uam [S}Lch use, when ganted is.

o speczal or extraordmary pnvxlecre It is an added casement or burden on the. street, and is not comparable'

3 e n;ht to conduct lawﬁll busmess on pnvate proPerty ” (Cotra 137 Cal APP 4th at p-: 1561 )

A tax1 mcdalhon is reqm:ed to use pubhc streets as a place of bumness ;or pnvate oram

Consequenﬂy, 'rhe charce to obtam a medalhon that 1s the Meda&on Transfer Pnce’? % 1s 1mposed for

use of local government property ” Under Amde XHIC Sechon 1(e)(4), itis not a tax.

V1. RESOLUTION 12-110 DOES NOT VIOLATE PROMISES MADE TO PLAINTIFES

In their fourth claim, plaintiffs contend that Resolution 12-110 and fhe Medallion Transfer
Program are invalid because they “are contrary to promjsés made to the individual plaintiffs and other
similarly situated who déﬁiméﬁtally relied on the rights afforded them by being on the Waiting List.”

I (Compl., §18(d).) This claim, too, fails as a matter of law.

A. The Waiting List Did Not Create “Rights” In Plaintiffs Or Others.
4 No person was afforded ény “right” to a medallion, or to the continued use of the Proposition K-
based medallion issuance system, by their “being on the Waiting List.” “[T]he granting or withholding of

a privilege based upon certificates of public convenience and necessity presents no judicial controversy

 touching on the impairment of vested rights” (Cotta, 157 Cal.App.4th at p. 1560), and “an ordinance

adopted in the exercise of the police- power does not create contract rights in the contimuance of the

regulation.” (O 'Connor, 90 Cal.App.3d at p. 114.) Proposition K and its medallion issuance system were

“enacted under the City’s police power to further public welfare, and the City could not divest itself of the

authority to later amend or repeal those measures as it deemed necessary to better promote public Welfare;
Because no vested rights were at issue, plaintiffs, in placmg their names on the waiting list and
maintaining their eligibility to be issued a medallion, “acted in contemplation of” the poss1b111ty that

Proposition K and its system of medallion issuance could be “repealed at any time.” (Gov.Code § 9606.)

.18 :
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B. Plaintiffs Were Not Promised No Changes To The Medallion Issuance Systen.

Plaintiffs provide no legal label for their fourth cause of action, but it appears to be a <':1aim for
promissory estoppel However, it is a “well-established proposmon that an estoppel will not be applied
against the government if to do so would effectively nullify a strong rule of policy, adopted for the
benefits of the public.” (Cotta, supra, 157 Cal.App.4th 1550, 1567, City of Goleta v. Superior Court
(2006) 40 Cal.4th 270, 279 [no estoppel against a public entity “except in unusual instances when
necessary to avoid grave injustice and when the result will not defeat a strong public policy].)

Cotta, for example, affirmed summary judgﬁent on promissory and equitable estoppel claims
arising from a series of resolutions that the City’s Airport Comimission had adopted in an effort to }
incentivize taxi drivers to purchase cabs powered by compressed natural gas (CNG). After several such
resolutions progressively Increased the competitive advantages fhat drivers of CNG cabs would receive,
and plaintiffs bought CNG cabs in order to receive those advantages, drivers qf regular cabs stopped work
in protest, disrupting airport transportation. (Id., 157 Cal.App.4™® at pp. 1554-55.) The Commission then
rescinded its prior incentive resolutions, and adopted a new resolution offering only lesser incentives. (Id.
at pp. 1555-56.) Drivers of CNG cabs sued, and the First District affirmed ‘summary judgment for the City.
It held that the Airport Commission’s resolutions had not been contracts, and would be unenforceable in
any event: fhe city”may not contract away its right to exercise the ‘poﬁ-ce po'wer in the‘ﬁl_mre,” and any
contract purporting to do so was invalid as against publié policy. (Id.) It also rej ec'tedipromissory estoppel,
stating that “to be binding, the promise must be clear and unambiguous.” The resolutions did not meet tﬁat
standard, even though they were adopted by the Commission itself, and even though théy stated, with
specificity and without reservation, the benefits tha{ drivers of CNG cabs Would receive. As the court held,
“any promissory estoppel claim fails because the facts do not show that the City promised not to amend
the incentive program.” (Id., 157 CalApp.4th atp. 1566.) The court also refused to “apply an estoppel in
thJ.S situation where to'do so wouId chill the City’s exercise of its police power.” (/d. at p. 1567.)

Here, none of the “promises” plaintiffs point to were “clear and unambiguous,” as Cotta reqmres
None were even made by the SFMTA Board, the autonomous body whose legislative authority plaintiffs
seek to estop. (SSF 10.) And pone purported to commit that the SFMTA, in the future, would not reform

19 :
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the medallion distribution system; (SSF 12.) Plaintiffs cite a2 2007 letter from the Mayor and President of
the Board vo_f Supervisors, but those officials spoke of their own views, stating generally that it was “the.
goal to respect the will of the voters on Taxi issues,” and that they were “supportive” of “protcct[ingj
Proposition K. Notablsr, they did not specifically mention :ﬁedallion issuance or the use of the wé.iﬁng ,
list. (Evidence, Ex. D.) Plaigﬁffs also cite a 2009 memo by SFMTA Taxi Director Hayashi to SEMTA’s
Executive Director, but that memo concerned a reform proiaosal which SFMTA never adopted. In any
event, Ms. Hayashi merely stated that SEMTA. “should respect” the expectations of peréons on the Wéiting '
list. (Id.) Plaintiffs also cite documents issued under the Pilot Program, but those documents merely
explained that while the Pilot Program was in effect and some meda]hons were being sold, other
medallions would continue to be issued to persons on the waiting list under the old Proposition K system.
Moreover, plaintiffs cannot reasonably have believed that SFMTA was promising (or could promise) that
the froposition K distribution system would never change. The voters repeatedly faced ballot initiatives
which would repeal Proposition K, and after SEMTA took control of taxi regulation in March 2009,
SFMTA staffheld public meetings announcing the agency s lniention io make taxi medajlions
transferable. (SSF 13.) The Pilot Program, begun in 2010, involved medallion sales, and its documents
warmned that SFMTA. intended to move the taxi industry “away from the “Prop K’ sysfem i |
Finally, estoppel cannot lie because it would prevent SFMTA from exercising its pohce power
to address the safety risks that the Proposmon K waiting list presented. A system under which senior
citizens receive medallions after decades of waiting, and then must drive their cabs full-time to retain
their medallions, presents genuine risks to public welfare. Public policy strongly favors allowing — not
barring — the SEMTA’s exercise of its police powérs to address those risks. |

CONCLUSION

Defendants and respondents respectfully ask that the Court grant summary judgment.

DENNIS J. HERRE
City Aitomey y
By‘ / 4 7 L—z "

WAYNE SNO JGRASS

Attorneys for Defendants and K spondents
20
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SantaClara Valley
., Transportation

& Authority
Date: December 1,2017
Current Meeting: December 7,2017

Board Meeting: December 7, 2017

BOARD MEMORANDUM

' @D ogEmED AROPTED AUENDED DEFERED REVEWED
TO: Santa Clara Valley Transportation Authority . St gﬁ%&% Aol
Board of Directors - St
8Y:
THROUGH: General Manager, Nuria I. Fernandez DATE:

FROM: Chief of Staff, Angelique Gaeta

SUBJECT: .. Commuter Shuttle Program Policy

Policy-Related Action: Yes ‘ Government Code Section 84308 Applies: No

ACTION ITEM

RECOMMENDATION:

Adopt a policy for a Commuter Shuttle Program, which requires commuter shuttle operators to
adhere to a set of rules and regulations, as amended from time to time by the General Manager,
in order to access VT A-owned 1ea1 property and/or VTA-controlled areas, mcludmg VTA
facilities.

-BACKGROUND:

Employer-provided shuttles (commuter shutt[es), which transport workers from their
neighborhoods to places of work or transportation hubs, have become increasingly common in
recent years. A shuttle ride to a job location has become an integral part of the working’

- conditions of thousands of workers in the Bay Area and, in particular, Silicon Valley. While
commuter shuttles support local and regional transportation goals by decreasing single
‘occupancy vehicle (SOV) trips, as the number of commuter shuttles continues to grow, it is
important for the public and private sector to work together to maximize their benefit while
minimizing any negative impact. :

To date, a lack of rules regarding loading and unloading of passengers has resulted in confusion
for shuttle operators and VTA operators, inconsistent enforcement, conflicts with other
transportation modes, and public safety concerns. Until recently, public transportation agencies,
including VTA, have addressed these issues on an ad hoc basis. For example, in August 2014,
the San Francisco Municipal Transportation Agency (SFMTA) initiated an 18-month pilot
program to create a network of shared stops for use by Muni and commuter shuttles. In
November 2015, the SFMTA Board of Directors approved an ongoing Commuter Shuttle

3331 North First Street Administration 405-321-5555 A r )
Sandose, CA95134-1927  Customer Service 408-321-2300 : Solutiors that move you
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Program. The SEMTA Commuter Shuttle Program regulates commuter shuttles operating in San
Francisco by requiring shuttles to operate along a specific designated route, adhere to a set of
rules and regulations in their operations, and pay a fee for each stop used in a network of shared
Muni zones and shuttle-only white zones.

In October 2014, VTA initiated a policy for Third Party Use of VTA Property. This particular
policy was designed to require third parties to apply for licenses and pay license fees, based on
market rates, to use VTA Property. The policy was presented to the Board of Directors as an
informational item on October 2, 2014. In January 2015, the Silicon Valley Leadership Group
(SVLG) reached out to VTA staff with concerns regarding the commuter shuttle portion of the
policy. Subsequently, VTA put the policy on hold and decided to re-evaluate commuter shuttles
at a later date.’

In January 2017, VTA reinitiated efforts to establish a partnership with commuter shuttle
providers by creating a comprehensive Commuter Shuttle Program that furthered VTA’s
commitment to safety and environmental sustainability. Initially, VTA staff identified its park
and ride lots as appropriate and available for commuter shuttles to pick up and drop off
passengers. However, after a number of meetings and discussions with members of the SVLG -
and with commuter shuttle providers, VTA staff learned that there was an interest in the use of
VTA’s on-street bus stops as well. VTA staff then engaged in conversations with the County of
Santa Clara and each of the 15 cities within the County to discuss the use of bus stops, as these
stops were located on their streets and in their public right of way. A number of cities expressed
concern with commuter shuttles operating in residential neighborhoods or too close to what they
deemed sensitive uses (pre-schools, parks, etc.) and felt bus stops were appropriate locations for
the commuter shuttles to pick up and drop off passengers. The County and most of the cities . -
then indicated an interest in allowing commuter shuttles to continue the use of on-street bus stops
provided that they coordinate such use with VTA so as to avoid interference with VTA
operations and to improve their own operations on public streets. The goals and concerns
outlined above by VTA and various stakeholders are the subject of the policy described herein.

DISCUSSION:

VTA currently owns, leases, operates and controls approximately 4,000 bus stops, 39 park and
rides and 24 transit centers (collectively “VTA Property”) throughout the County of Santa Clara.
To support commuter shuttle operations at these facilities and avoid public safety hazards and
transportation conflicts with other modes, VTA is proposing a policy for a Commuter Shuttle
Program. That policy is included as Attachment A to this memorandum.

Specifically, the pohcy requires commuter shuttle providers wanting to access VTA Property to.
obtain a permit and follow certain rules and regulations. In addition, commuter shuttle providers
would be required to work with VTA to determine the appropriateness of locations within VTA
Property they desire to use, the best times for use of those locations and the area within those
locations that would best accommodate their use. Commuter shuttle providers would also be
required to affix a VTA issued decal to each vehicle in their fleet so that they could be easily
identified as a provider authorized to access VTA Property.

The policy further authorizes the creation of a Commuter Shuttle Progfam (Program) which,

Page 2 0of 4
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among other things, will provide the process by which a permit is obtained, details around
operational training required to access VTA Property, and a formula for the permit fee. The

_ policy requires stakeholder engagement on the specifics of the Program which VTA staff will
bring back to the VTA Board of Directors for approval before the Program will go into effect.

The Program itself will designate staff responsible for processing permit applications; issuing
permits and decals; managing signage, accessibility and safety of areas designated for commuter
shuttle use; ensuring operational safety requirements are met; coordinating commuter shuttle
pick ups and drop off times; and, enforcing the provisions of the policy, the program and the
permit. '

- To recover the costs of the administering the Commuter Shuttle Program, VTA will charge a fee -

- for the permit. That fee will be based on both a cost recovery model and the riumber of locations
within VTA Property that the commuter shuttle provider desires to use. Although the policy
would apply to both private and .publicA transportation services, commuter shuttles that are free
and open to the public may not be required to pay a fee for the permit.

The policy also provides that VTA may suspend or revoke permits if there are repeated
violations of the provisions of the policy or permit terms and conditions, or if the continued use
of VTA property would result in harm to the public or a violation of local, state or federal law.

Following program implementation, the policy authorizes the General Manager/CEO of VTA to
make adjustments to the program, as needed, to enhance the goals of the policy and respond to
~ stakeholder concerns. -

ALTERNATIVES:

The VTA Board of Directors could decide not to adopt the policy, or request staff to provide
-additional information or re-evaluate certain aspects of the policy.

FISCAL IMPACT:

Revenue received from the permit fees will be used to recover the fully allocated costs incurred
by VTA in support of the permit, the decals and monitoring the program, which includes labor
and non-labor costs that would otherwise be paid from general VTA Transit Fund revenues. -

ADVISORY COMMITTEES DISCUSSION/RECOMMENDATION:

The Technical Advisory Committee (TAC) considered this item at its November 8, 2017,
meeting and approved the following amended recommendation: Recommend that the VTA
Board of Directors adopt a policy for a Commuter Shuttle Program, which requires commuter
shuttle operators to adhere to a set of rules and regulations, as amended from time to time by the
General Manager, in order to access VT A-owned real property; and staff return to working

groups to develop an agreement with cities to jointly regulate shuttles outside of VT A-owned
real property. Members Kim and Ristow opposed. ‘

~ The Citizens Advisory Committee (CAC) met as a Committee of the Whole at their November 8,
2017 meeting and no action was taken.

Page 3 of 4
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The Policy Advisory Committee (PAC) considered this item at thelr November 9, 2017 meeting
and unanimously approved staff recommendation.

' STANDING COMMITTEES DISCUSSION/RECOMMENDATION:

The Congestion Management Program & Planning Committee considered this item on
November 16, 2017 and unanimously approved the staff recommendation.

The Administration & Finance Committee considered this item on November 16, 2017. There
was some discussion about the purpose for requiring a service disruption plan from the shuttle
companies to avoid impact to VTA operations. For the next phase that includes the development
of the permit process, Committee members requested that the following be considered:

. Safety be made the highest priority.
2 The permit process not be burdensome for either the shuttle companies or VTA.
3. The fee structure and cost implications be clearly defined.

' Staff also confirmed that the permit program process will be presented to the Advisory
Committees, Standing Commrttees and the Board before the program is approved for
implementation.

The Administration & Finance Committee unanimously recommended the item be forwarded to
the VTA Board of Directors for approval.

Prepared by: Angelique Gaeta
Memo No. 6091

ATTACHMENTS:

s Delete - Commuter Shuttle Policy November 2017 - Proposed Final Dratt " (PDF)

. 12-1-17 - REDLINE VERSION - Commuter Shuttle Policy November 2017 - Proposed Final Draft v3 - UPDATED for BOD mesting
' (PDF)

»  12-1-17 - Commuter Shutile Policy November 2017 - Proposed Final Draft v3 - UPDATED for BOD meeting (PDF)
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PoLICY V _ | Document Numbers | COS-PL-002

COMMUTER SHUTTLE PROGRAM POLICY | Version Numbers | First Version,

Date: 121172017

1. Prrpbse

This docunient sets forth the policy for the implementation'of a program regulating
Commufer Shuttles (Commuter Shuttle Progran) om property owned, leased, controlled:
arid/oroperated by VTA (VTA Property). This pohcy also sets fortli the rilés and fegulations

thiat Commiuter Shittle Providérs nyist adliere to in order to'aceess V.TA, Pmpm ty: Those
mles and regulations support the following goals

o Izi.qte'zis{ingfsafety-.on‘ and around VTA Property for all users;

¢ Reducing single-ocoupancy vehicle (SOV).commuter trips, vehicle miles fraveled
- (VMT)and associated eriiissions and congestion;

& Avoiding and/ot minimizing ihipacts 6if the envivonthenty
o Bisiting that Commiuter Shuttle opeiations do not inteifete with: VTA operations;.

4 Conmstently appiymg aitid enfowmcr f,mde ines for Comnuter Shuittle: imadmg and
unloading of passengers;.

s Wotking collaboratively with Comimutet Shuttle Providers to esolve concernis and
: c‘-gnﬂifetfs;--

sectm gl ows’ and

¢ Improving data shaung thh agericies' atid puvate sector tianspox tai:on parficrs o
:suppmtVTA’s tole as Santa Clara County’s Congesﬁon Management Ag gency:

2 Secope

This pohcy applies to t;anspmtanon services that move comtriiiters to dnd from VTA
_Pxopexty These services watrant tlie ereation of a Copininter Shuttle Pxogtam becaiise they

are routine, invelve arefatively-uniform number of vehicles, and operators are commer maliy
licensed and subject to tegulatmn mcludmg safety and insurance fequirements. Commuter
Shuttle Providers hived by an empioyel agetncy, or Instxiution (mémdua Iy ot collectively,
“Hiring Party™) to pmv}de transportation for the Hiving Pmty 5 dgents or employces from
hoime fo-work; work to home, last-mile to work, last-mile to home; or work site to wo&k site;
whete.said ﬂanspmtation begiis of ends ofi VTA pxopmty are eligiblé to participate ifi the
Cotimiuter Shuttle Program established by this policy.

, Santa Clara Valtey | Ofi_g'i‘imil])afé:-’ |

Revision Dates | Page 1 of9 |
Transportation
Authority . _
127172017 _' ~ First Version: |
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POLICY o : ' A Dociment Number: | COS-PL002

COMMUTER SHUTTLE PROGRAM POLICY | VersionNumber: | First Version
Dafes | 12/12017

3. Resporisibilities

VTA will designatea-division within VTA thiat will ‘aceept; manage and review all
applications and issue all permits and Decals described i this policy. VTA will also
desiguate specific:divisions within VTA that will enforce the mies and xegulatmns set foith in
this policy, addiess sighage necessary for desigiation.of appropriaté locations: for Cominiter
Shultles Providets to pick up and drop off passengets, ensure safety requirements ate met,
coordinaté operations betwéen the Commuiter Shiuritle Providérs and VTA, and nionitor the
Commuter Shuittle Program as a whole.

4. Policy

This section provides a brief overview of the Conunuter Shuttle Program authonzed by this
pohcy, folldwed by a-detailéd desctiption of gach ‘provisio,

4,1, Comniner Shuttle Program Overview

VTA currently owns, leases;; confrols arid/or: operates approxiinately4,000-bus stops, 39 park
and rides-and 24 traiistt centérs throti ghout the County of Santa Clara. This policy: authorizes:
VTA togstablish a Conininter Shuttle Plogiam that will alloyw Commuter-Shuttle Providers:
toapply for a permit thatwould'allow therm fo use specifie locations within VTA’s Property
to pxck up ahd drop off'their passengers. Upon receipt of such an. apphcation, VTA will work
with each 'xpphcant fo-¢valuate space needed, capacity atd parcxcuiar location ot logationis:
xequestﬁd and optiriuim § tiine for drop of fand pickup.of passenigers 50 4s not fo interfere with.
VTA operations. The feefor the perinit will be based on:a costrecovery model. Commuter
Shuiﬂe Provxdexs wﬂi be wquzred 10 cemply wrth the tt—n s aud candxtlons of their pex ik

* To participate In. the Commutei Shiittls Program, each Commitss Slinttle Provider must-
apply for a peri mit in a¢cordance with the pmcedm es set forfh i the. Cornmuter, Shiittle
Program:. As partof the application process; Commuter Shuttle Broviders musf identify-each
vehicle fhiey intend to operate o VTA Propetty. Upon VTA’s-apptoval of an application for
q pamnt VTA will issue thie Commiuter Shuttle Provider a permit to use VTA Propeity and:
Decals to affix to each of thc vehicles it intends to:operate ol VTA Propety:

4.3 Permit Reneywal

Pejinits must be renswéd every (2) two Years ity accordatice with the proccdm es set forth in .
the Commutei Shuttle Program. Permit renewal shall take place based on the calendar, eat;

, Santa Clara Valley [ Original Date:. " RevisionDater|  Page206f9
. Transportation T

lanpoz| . First Vession
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Dite: 12/1/2017

as a result, Cormniuter Shittle Pioviders that ] }om ‘theé program fatd-ternt will by 1eqm1cd o
rensw. then: peumts during the general renewal period.

4.4 Vehicle Decal
Decals will be tised to identify Commiiter Shuttle Pioviders as periitted users of VTA:

Property. These Decalymust be displayed in visible locatioiis/on the front, tear, and sides of
permitted vchxcles, as.set fortl i the permit

The Decals associated with cach peimit shall bear a unique idesitification number: that is.
associated. with the Commiuter Shiittle Provider who holds the periiiit,

Decals must immediately be surtendered to VTA it the gvent that the Permitis: Suspended
revoked, ot otherwise canceled by VTA.

_ 4-5 Perntit Fee

unmbel of locfmons wx‘chm VTA P;opcxty it dusues to access and demgncd io cove1 the costs
of administering the program, including:

« Costitiction of: any fmptovements to the extent 1equued By the use of VTA Piopeérty
by the. Commuter. Shuttle Provider pamcl pating in theComupiuter-Shuttle Program;.

+  Identification of designated ateas for s,ht_\ttji_@:use;;

+ * Eiforcement.of the programi o VTA Property;

«  Signage and Decal design, production; and fnstallationy
+  Datamaiagement; |
+ Permit application processing and renewals; and

¢ Fee colléotion.

This policy applies to both private and public-r anspoﬁatlon services. Howevér; fees may be.
waived for shuttle services thiat are free.and open to the public pxovxdcd that those providers.
acquire 3 permit plrsiaiit to the requiremetits set forth heref and, in the Commitites Shuttle
Program. VTA may periodically evaluate the costs of the program and, if necessary, update
the permit fée-fo reflect a program that-is cost recovery.

Senta ClaraValley | - Original Dater - Revision Date: - Page30f9 |
s, Transportatior ' '
» Authority ,
12/172017 " Pirst Veysion |
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- COMMUTER SHUTTLE PROGRAM POLICY Versfoir Nuwbers | - Fisst Vetsion

Dater| 2017 |
4.6 Reyieyir of Reqiested Loditions

VTA will 1ev1cw cach locatmn 1equcsted fm use in the apphcaﬂon and w;ll,make a decision

emal Gl cu[atlon of’

pohmes, exxstmg capacxty pakag 4 paoe, bus bay L lhzatxon. aud i

vehicles.

If VTA defennmes m rts Ieasenable dxscleﬁon, that the Lequested s1fes ate"'xccept'lble, VTA

“Noththstandmg i
thereof) constltutes a usk to pex sons of p1 opm ty, A M2 ,eny ’the COl’ﬂﬁllltGl Shuttle
Provider(s) request to use'such property. Insuch-event; VTA will work:with the affected
Comuimter Shivttle medel(s) to deteunme whetlieir otheit sinitable sites are aval ailable for
its/their use.

4.7 Grounds for.Susp eﬁ?i@i ar K:ez’_ocafiwtfangf'ffrrt

'inoludmg bnt f muted ta the 1equn ement that it.folloy
procedures, and. fhe Commuter Shuttle Program: plOGESS'

nageut ate mfonnatlon 031 a pe,l it apphcatxon,

+  The Commuter Shutfle Provider lias used, for Gommuter Shuftle operations:or
parking; VTA Property that it has not been authorized by VTA to use:

5 Transportat:on '
s Authority

121172017 Fitst Version
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Dater| 12143017 |

#  Oueor mote of the Conunuter Shuttle Provider’s shuttlervehicles have, v the cotirse:
- of providing commuter transportation services; repeatedly violated palkuw ot traffic
laws;,

+  The Cormiutei Shuttle Pravider’s continied. operation ot VTA Pmpel ty would
cotistitute a public safety visk; of

+  The Commuter Shuttle Provider’s continyed-operation‘on VTA Px operty would be in
violation of: fedelal state, ot local: laws..

4.8 Operational Rulés for Coniinater Shutile Providers
Comnuter Shuitle Providers are subject to the following operating rules;
4.8.1 VTA Priority
VTA vehicles shall liave 'pnouly at, appmachmg, Of de_pm ting VTA Pi OpPEity.

‘Commuter Shuttle Providers shall y161d to-VTA-vehicles and patrans and shall not
‘cause or contribute fo disr upnons of VTA seryice:

4.82 Parkmu at VTA Lots

483 -

: Wliiflef»jusiitiig VTA Bmpergy,;Commiu@g Shuttle Providers:shall use locations
designated: forshuttle use and for active loading apd unjoading of passengers only:

4.84 No-Staging v P-arking,s '

Stagmg of palkmg of a Commutel Shuttle oiL VTA Pmpez ty without the priot:

4:8.5 No Unnecessary Idling

leiﬁg a éb‘iﬁi’iﬁl’téfsg iuttle for iongel thait five conseontive minvites ol VEA.
Property’is pioh]bxted

4.8.6 Move Forward

Santa Clara.Valley: - o“g,mmm T
Transportation
Authority

" Revision Date; | Page5of9|

12742017 Eirst Versiofi |
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Porrcy . Déctment Niimber; | COS:PL-002:

COMMUTER SHUTTLE PROGRAM POLICY Version Numbeii | First Version
| ‘Dates| 12012017 |

Comiruter Shyttle Providers shall pull forwaid into designated spaces to Teave
- room for other shuttles to-pull fibehind and for the safe passage of other vehicles
thigugh the aréa.

4.87 Pullln

Commyuter Stuttle Proyiders-shall pull all the way to, and parallel with, the curb.
for passenger boarding and ahghtmg Commuter Shuttles: mustnof be:stopped or-
paiteed in'a manhei that obstiucts the, flow of vehiculas, pedestrian ot bicycle
tiaffic.

4.8.8 Complywith. Applicable Traffic LaWs:

Commuter Shuttle Providers shall operate in accordance with all- apphcable
federal, state, and local. Jaws, rules; aiid xegulatnons_ ficluding VTA Regulatxon
98.1 12 governmg the:use, trafﬁc and vehicles opci‘ated of parked on VIA.
iPmperty Commuter:Shutile Providers shall operate in a safe- manner-and

ntaiil gwarcigss of speed; pedéstri idds, b1cychsts, otheiveliielés aid madway

lxazards atall times:

4389 Pollow Iistiuctions front Officials and Tialfis Coutrol Devices

- Commufer Shuftle Providers shall follow instructions fiom faw enforcement:
}pmsonnel VTA staff, and traffic contiol devices in the: svent of erner geneies,
construetion work; s pemal events, ot other untisual nafﬁc conditions.

4,810 Maintain Vehicles

Cammuter Shuit‘:" Eiowdexs stiall eisute that flieie Commutex Shuttles are:
properly maintained to preverit oil, fuel, and other materials froni enteiing VTA.
Property and logal waterways.

C4.8.11 'Loca’tionl,imi'fations

Sa

-Cominhter Shuttle Provide
ot linmited to vehicle size 111mtatmns-
fecations, as instructed by VTA.

ideliiies, mcludmg but.

ind desiznated houtsof i opexancm at spemfic

4.8.12 Fleet Limitations

Sarita Clata Valley . Qrigitial Dates ] . ] R
Transportation 2 - | |
L/ N8 Authiority

12017 T Tiitst Vistsion |
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POLICY ‘ : : Dyeuinent Numbeis COS‘PL»O 02

CO’MMUTER SIIUT'ILE PROGRAM POLICY Version Numibes: '}"*“ix'st'V érsfon‘;

Dater 191173017

ANl Cominuter Shuttles shall comply with Califorinia einissions standards and
have a.valid California registration.. VTA will not issue Decals.fe Commuter;
Shuftlés with cut-f-state registiation.

4.8.13 Size Restiiction:

Operating Commuter Shutfles with an'axle wei ght exceeding 18,000 [bs. o VTA
Property without prior written authorization from VTA is prohibited.

4.8.14 Pf(}'\ﬁd@f'fl‘aﬁﬁng

Bach Commuter Shutle Provider shall designateosie of its employees who is
either an-operations supervisor or fraining manager to participate in an otientation
with VTA on the use.of VTA Property and the operating rules provided herein.
The Commuter Shuttle Provider shall then ensuie that said & employee: will shaie
the content of the:orfentation witl each driver working for-the Commiuter Shuttle

Provider prior to-each driver operating a Commuter Shuttle on VTA Property;
48,15 Useof Décal
A Deeal may only be used on the vehicle listed on the application:for the permit atid

may tiof be transferred to any other vehicle. Any transference of'a Decal shall be
considered:a violation: of this section and grounds for immediate permit revocation:

4.8.16 Iri’dcﬁﬁﬁfyz‘fﬁdd'Héi?x'ﬁlés"s"

Comimuter Shuttle Providers wanting to-partiel
Program shall fndemnify: and hold VTA,its dep tments, bOﬂld officem emp oyeeq‘ ~
aitd agents (“Indenuntees”) harinléss fromi s
‘action or causes of action which may be made agamst the' Indezmntees fon”

recovery of damages for the injuey to or death of any: person ot persons ot foi the
damage to-any property 1esultmg directly or mduect]y from ‘the: activity authotized
by the pemnt 1ssucd hegewiider; 1cgaidless of the negligeiice:of the Indeminiteds,

4,8.17: Exception to-the Ryiles

Cemmuter Shuttle Providers may: devlate fronthe operafing’ mles set Torth inthis:
Sectmn and penmt tefiiis and conditions only if granted expiess written
uithoiization froni VTA, Failoie to complywith fhese operatiiig: riifes.gi:th e‘permxt

' terms and conditions may result in denial or reyocation of a permiit; as well.as any
penalty provided in VTA Regulation 98.11.2; as. apphcable

Santa ClaraValley ‘ Qrigiﬁfql'ljiaie; ‘
Transporta’czon

Revision Dafef Page 7 0f9 |-

12/172017 First Version
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poricy Docwinent Numbeit | COS-PL:002

COMMUTER SHUTTLE PROGRAM POLICY Version Number:.|  First Vérsion-
' " Dater 12172017

4.9 Enforceinierit

VTA may: establish procedures forthe:enforcement of this policy congistent with the
pmwsxons contained in VTA Ordinance 98.1. Enforcement personnel E
, enfm cmg, complrauce Wlth this po]lcy and the Commutei Shutﬂe Pi()

VTA Pmpe1 ty to veufy pe1 mxtted usels of that pmpeﬂy

4.10Ac{s of Employees (m(lAgeﬂtS‘Deen‘zedActs of Commuier Shuttle Provider
Forpurposes of this policy and the Cormuter Shuttlé Progt: am,-acts of s Commiiter Shuttle:
Provider’sagent and/ar “'nployee shall be deenied to besthe dets of the Comimuiter: Shuttle
Provider.

§. " Effectivé Date of Cominnter-Shiitile Progriai

Following adoption of this polmy, VTA: will énigage stakéholders regarding 3 Conmiiter -
Shuttle Program that Is.consistent with the goals of this policy, 'VTA will then return to the
VTA Board:of Direetors:with a plopesed Commute; Shuttle ngiam, The Commutel
Shiittle nglan will g0, into effect ard o : e
effect, the General Managel/C ) 1 dthe ¢ (e
Program, asneeded, in order fo fuﬂher enhance the goals of this: pohcy and rcsponcl;to
»stakeholdel Goncerns.

6. ,Def sitions

6.1 Comr"*ﬁer STule. miéans & vehicle sed to Legulaxly ttansport commutmg passengers.
10 and.ﬁom VTA Pr operty to spemf ic buisiness, employment ‘or educational Iocatlons‘,

6:2: Commu{ez Shutile Progran means the program authm ized by this policy and by which
YTA will. mguhte the use of VTA Propeity by Commuter Shutiles:

6.3 VCamr;mfe; Shiittle Provider nising & company that piovides Corimmtiter Shiittlés to
tegiilary transport commuting passengers to and from'VTA, Property to-aid from:
spectﬁc busmess employment or educational locations.

Santa Clara Valley " Origimal Datel | Revision Dates | - Page 8o£9 |
 Trangportation <
Authority

12/1/2017 | . ‘First Version
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COMMUTER SHUTTLE PROGRAM POLICY - Version Number: | gyt version
Date: 1?/1/2017 |
6.4; Decul means a stickerissued by VTA and required to be affixed to Commiuter Shnttles:

6.5.

6.6,

6.7

6.8.

it order to iderifify thoss shuttles as paiﬁticipan’ts' in the Comniuter Shuttle Prograim,

Hiri mg Party nicans the employex agency or fustitution that hites Commuter Shuittle -

Providets, eligible to- take part in the Commuter Shuitle Program, For purposes: of this
policy; a Hiting Party may-also be a Commuiter Shuttle. Provider if the Humg Party uges
its own fleet of Commuter Shuttles to provide tranisportation for ifs. employecs and
agenfs:

SOV iieans a single-occupancy vehxcle where the only occupant; of the vehicle is the

driver.
¥ TA means thie Santa. Clata Valley Transportation Avthority,

VIA4 Properfymeans real property owned, leased; operated or controlled by VTA,
ineluding byt not limited to Bus Stops, Transit Facilities and Administrative: Faclhties
as defined in VTA Oidinance 98,1,

7 Summtary of Changes

None, new policy:

8 Approval Information

Prepared by. Reviewed by | I AI}ézra{?éi! by

..4:

Angehque Gaeta,. A Nunal Femagg " VTA Bodrd 6f Directors
Chlet of Staff _ Gengial Managei/CEO
Date Approved:__
santa Clara Valley |, OvigialDafe: | Revision Dafet | Paged of 9.
Transpor tation B
Authority e e
121172017 - First Version |
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March 17,2018: Curr ¢ Chariot Operations Are Largely B- ~d on CVC Violations

Current Chariot operations are largely based on violations of the law -- as witnessed by residents of San Fran-
cisco and as noted in the August 24, 2016 Protest of the San Francisco Municipal Transportation A gency to
Application No. A.16-08-015, Chariot’s application with the California Public Utilities Commission for status.
as a passenger stage corporation operating between San Francisco and surrounding counties.

In that document, San Francisco City Attorneys Susah Cleveland-Knowles and David Greenburg note
_“Chariot’s record of repeated violations” of the California Vehicle Code and the San Francisco Transportation
Code, among other codes. On page 9 of this document, they write:

Chariot’s current operations in San Francisco have shown a consistent and ongoing disregard for other City
parking and traffic laws, including but not limited to the following: a) Staging and stopping in residential
driveways. ... b) Double parking, blocking traffic ... in the travel lane to load passengers. ... Chariot lists
stops [along major Muni corridors such as Geary Boulevard and California Street] on its website with no ap-
parent legal curb space, where vehicles would have to double park to unload passengers. c) Stopping in Muni
“red zones” ... along Pine Street in the Financial District and California Street in the Richmond. ... d) Driver
behavior: SEMTA Parking Control Officers have reported Chariot drivers being verbally and physically ag-
gressive, including one instance in which a Chariot driver hit the window of the officer’s vehicle. ... e) Re-
sponsiveness: The SFMTA has repeatedly brought these and other issues to the attention of Chariot. While
Chariot staff have often responded pledging to resolve individual issues, the SFMTA has not observed an over-
all improvement in Chariot’s behavior.

Chariot now has around 100 vehicles in its San Francisco fleet, with carrying capacities of 14 passengers each.
It is unknown if any are yet wheelchair accessible, and, in fact, Chariot restricts its ridership for insurance pur-
poses. It appears to be a service that has been, at least initially, created to cater to a very narrow demographic,
- those who work in the Financial District of San Francisco or who take Caltrain to points south for their work.

Observations by members of the general public more than a year since the protest was filed reveal that Chari-
ot’s violations continue on a regular and seemingly dehberate basis. Since its 1ncept10n Chariot vehicles con-
tmue to be observed:

o Boarding passengers in front of driveways to garages. Chariot has such stops on Gough Street at
Sacramento in front of a driveway frontage, another one on Geary Boulevard at Funston, and a third one on
California at Arguello. It may have others. Such stops violate CVC 22500: 4 person shall not stop, park,
or leave standing any vehicle whether attended or unattended, except when necessary to avoid conflict
with other traffic or in compliance with the directions of a peace officer or official traffic control device, in
any of the following places: (e) (1) In front of a public or private driveway; except that a bus engaged as a
common carrier, schoolbus, or a taxicab may stop to load or unload passengers when authorized by local
authorities pursuant to an ordinance;

» Staging/parking in front of garage frontages, violating CVC 22507.2: Notwithstanding subdivision (e)
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between Argﬁello and Secénﬂ A;veilue, and on Second Avenue and/or Thiurd Avenue between
Cornwall and California;

Stopping in crosswalks to board and discharge passengers, in violation of CVC 22500 (b):
On a crosswalk, except that a bus engaged as a common carrier or a taxicab may stop in an un-
marked crosswalk to load or unload passengers when authorized by the legislative body of a city
pursuant to an ordinance; and CVC 22500 (1) In front of or upon that portion of a curb that has
been cut down, lowered, or constructed to provide wheelchair accessibility to the sidewalk;

Stopping in public bus steps (California at Presidio, Geary at Arguello, Haight Street at
Masonic, and elsewhere) to pick up and discharge passengers in violation of CVC 22500 (i):
Except as provided under Section 22500.5, alongside curb space authorized for the loading and
unloading of passengers of a bus engaged as a common carrier in local transportation when in-
dicated by a sign or red paint on the curb erected or painted by local authorities pursuant to an
ordinance. CVC 22500.5 permits school buses to operate in a public bus stop, pursuant to the
passage of an ordinance, but that’s it;

Parking in a handicap zones, such as the one on Fillmore at O’Farrell, in violation of CVC
22507.8.a: It is unlawful for any person to park or leave standing any vehicle in a stall or space
designated for disabled persons and disabled veterans pursuant to Section 22511.7 or 22511.8 of
this code or Section 14679 of the Government Code, unless the vehicle displays either a special

_ identification license plate issued pursuant to Section 5007 or a distinguishing placard issued
pursuant to Section 22511.55 or 22511.59; and, '

Parking in bicycle lanes, such as the one on Howard Street, in violation of CVC 21211(a): No
person may stop, stand, sit, or loiter upon any class I bikeway, as defined in subdivision (a) of Sec-
tion 890.4 of the Streets and Highways Code, or any other public or private bicycle path or trail, if
the stopping, standing, sitting, or loitering impedes or blocks the normal and reasonable movement
of any bicyclist. This particular part of the vehicle code makes exceptions for utility vehicles, news-
paper delivery vehicles, garbage trucks, or tow trucks, but NOT private transportation vehicles.

We question whether or not this business, whose profit model is currently based largely on law
breaking, can get fully into compliance with the law by the time the SF Board of Supervisors passes
operating-without-a-permit infraction legislation, and by the time the Mayor signs that legislation.
We are also concerned that the SFMTA and the SFPD do not have the capacity and/or perhaps the
will to engage in the level of enforcement that is currently necessary and will be necessary in the fu-
ture to get Chariot and other PTV companies into compliance. Adding to concerns about compliance
with the vehicle code, there are no limits on the number of PTV companies that can operate in San
Francisco, or the number of vehicles that can operate in a company fleet.

- We also question why the SEMTA is not charging fair market value for use of City streets as places
of enterprise for private gain, as is the case with the sale of medallions for taxicabs.
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Somera, Alisa (BOS)

From: LARRY BUSH <sfwtrail@mac.com>

ant: Tuesday, April 24, 2018 1:51 PM
To: Sue Vaughan '
Cc: Safai, Ahsha (BOS); Stefani, Catherine (BOS); Yee, Norman (BOS); Somera, Alisa (BOS)
Subject: Re: Rules Committee 04-25-2018, Items 180354 and 180355: Please appoint people to

the SFMTA Board of Directors who will engage in independent thought and oversight

I endorse the message in this email and also urge the Board to take them seriously. |
It will be noted by many that the scofflaw compames may ignore standard city fees but show up with
considerable campaign contributions.

It is illegal for city officials to accept contributions of $250 or more from entities affected by the vote of the ,
officials.

Under recent changes in law this also requires disclosure of contributions solicited for others:

I urge you to examine the law and any contributions involving you and recuse yourself from any votes.
Larry Bush

Sent by Larry Bush’

On Apr 24, 2018, at 1:30 PM, Sue Vaughan <gelizabethvaughan@gmail.com> wrote:

‘Dear Supervisors Safai, Stefani, and Yee:

I am asking you to oppose the reappointment of Cheryl Brinkman and- Gwyneth Borden to the
San Francisco Municipal Transportation Agency Board of Directors.

The San Francisco Municipal Transportation Agency is badly in need of better management and
oversight. During the past four to five years, members of the SEFMTA Board of Directors have
not questioned staff or elected officials enough. Members of the Board of Directors:

1) Adopted the commuter shuttle pilot progfam on January 21, 2014, permitting private carriers
to operate in public bus stops in violation of state law, California Vehicle Code 22500 (i);

2) Adopted the commuter shuttle pilot program without an environmental impact report that
would assess the impact of commuter shuttle availability on air quality or housing prices,
evictions, and displacement of lower income pcople to far flung suburbs where car dependency
is greater and commutes longer;

3) Failed to question staff and city attorney contentions that state law restricted the agency to
cost recovery in administerinig the program. Certainly members of the Board of Directors were
‘aware in January 2014 that the agency had only recently adopted a medallion program for
taxicabs, charging each cab far more than cost recovery charges for the privilege of using city
streets as places of enterprise for private gain. Please see the attached Mounsey brief. The shuttle
bus companies and the technology companies that they serve are taking advantage of the City of
San Francisco and its public infrastructure in another way also: an unknown number of
commuter shuttle passengers PAY to ride these buses (people who are employees of hiring
agencies, for example, who are officially subcontractors to Google or other technology
companies);

4) Adopted a permanent shuttle program in November 2015, again in violation of CVC 22500
(1). There are now about 1,000 commuter shuttlevagth placards "permitting" them to evade
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California law and operate *  ~ertain public bus stops. This is more #* 1 the entire number of
rubber-tire revenue vehicle. .. the Muni fleet, according to the 2016 _.anual Report (see the
attached photograph below; no figures on the number of revenue vehicles were included in the
2017 Annual Report). These private carriers concentrate in particular bus stops at particular
times of day -- blocking Muni buses throughout the day;

5) Recently allowed Chariot, a private Ford-owned transportation company operating in
competition with Muni, to receive an operating permit without adequate proof that Chariot's
profit model is no longer primarily based on breaking the rules of the road. A quick glance at the
Chariot routes indicates that the stop locations haven't changed and are still in places where
Chariot must double park, pull into crosswalks, or pull in front of garage frontages -- which, in
the absence of the passage of an ordinance, is illegal. Please see that attached document on
Chariot's illegal operations; and,

6) Adopted privaté transportation legislation to operate companies such as Chariot without
considering the evidence that the SFMTA can charge MARKET RATE for use of Clty streets as
places of enterprise for pnvate gain.

Please note that in October 2014, the Santa Clara Valley Transportation Authority considered
adopting a commuter shuttle program similar to that of San Francisco -- but the SC VTA was
going to charge MARKET RATE for use of VTA property until the Silicon Valley Leadership
Group "expressed concerns." Please see the attached VT A memorandum.

4

We need better oversight at the SFMTA. We need better leadership on the SFMTA Board of
Directors. It breaks my heart to have to ask this, but I must: please oppose the reappointment of
Cheryl Brinkman (who was on the Board of Directors in 2014) and Gwyneth Borden, who had -
joined the Board of Directors by 2015.

Sincerely, -

Susan Vaughan
District 1

<Mounsey-v-CCSF-CGC-12-525348.pdf>

. <SC VTA Memorandum 12-07-2017.pdf>

<Current Chariot operations are largely based on violations of the law 03-18-2018 (1) pdf.pub>
<20180424_132235.jpg> .
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Ca’cy and Cﬁum'gg of San Francisco

Department on the Status of Wamen

Emily M. Nurase, Phix
Direcior

City aﬂd Cﬁhn‘hf of :
San Francisen

2017 Gender Analysis of Commissions and Boards: Executive Summary
Overview ' ' ' ‘

A 2008 City Charter Amendment passed by the voters of San Francisco enacted a city policy that membership of
Commissions and Boards reflect the diversity of the population. As part of this measure, the Department on the
Status-of Women is required to conduct a biennial gender analysis of Commissions and Boards. Data was

" collected from 57 policy bodies with a fotal of 540 members primarily appointed by the Mayor and Board of
- Supervisors. .

Gender AnalySl$ Fmdmgs . Representation on Commissions and Boards

Gender' . L ettt Y e 3 5§ e T it A e+ i =t o 4 e s+
50%

-
{ Figure 1: 10-Year Comparison of Women’s J

50% ' 549

49.4%

> Women's representation on Commissions and
Boards in 2017 is 49%, equal to the female
population in San Francisco.

¥ Since 2007 there has been an overall increase
of women on Commissions with women

. A41%
comprising 54% of Commissioners in 2017.

» Women's representation on Boards has

. 34%
declined to 41% this year following a periodof -7 77 7o = n e m om0 m

2007 2002 2001 - 2013 2015 2017

steady increases over the past 3 reports. .
- wuea Commissions e=f==Boards ==f==Commissions & Boards Combined -

Race and Ethnicity Sources: Department Survey, Mayor's Office, 311.

> While 60% of San Franciscans are people of { Figure 2: 8-Year Comparison of Minority Representation:
color, 53% of appointees are racial and ethnic | on Commissions and Boards
minorities.

L S

» Minority representation on Commissions
decreased from 60% in 2015 to 57% in 2017.

> Despite a steady increase of people of color
on Boards since 2009, minority
representation on Boards, at 47%, remains
below parity with the po{aulation.

> Asian, Latinx/Hispanic, and myltiracial e e B RO e e
individuals are underrepresented on ) PR ;
issiof - SU39%
Commissions and Boards. Rt

2009 2011 2013 2015 2017
» There is a higher representation of White and  e=#==Commissions == .= Boards ===z=Cofmmissions & Boards Combined

Black/African American members on policy

. . i . * Sources: Department Survey, Mayor's Office, 311.
bodies than in the San Francisco population. :
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Race and Ethnicity by Gender

» In San Francisco, 31% of the population are women of color. Although representation of women of color on
Commissions reaches parity with the population, only 19% of Board members are women of color.

» Men of color compnse 26% of both Commissioners and Board members compared to 29% of the San
Francisco population.

> The representation of White men on policy bodies is 28%, exceeding the 22% of the San Francisco
population, while White women are at parity with the population at 19%.

> Underrepresentation of Asian and Latinx/Hispanic individuals is seen among both men and women,

~ e One-tenth of Commissioners and Board members are Asian men and 12% are Asian women compared
o 16% and 18% of the population, respectively.

e latinos are 6% of Commissioners and Board members and Latinas are 4% of Commissioners and Board
members compared to 8% and 7% of San Franciscans, respectively.
Additional Demographics
» Among Commissioners and Board members, 17% identify as lesbian, gay, bisexual, or transgender (LGBT).

> Individuals with a disabiiity comprise 11% of appointees on policy bodies, just below the 12% of the adult
population with a disability in San Francisco.

> Representation of veterans on Commissions and Boards is 13%, exceeding the 4% of San Francrscans that
have served in the military.
Budget

» Women and women of color, in particular, are underrepresented on the policy bodies with the largest
budgets while exceeding or nearing parity on policy bodies with the smallest budgets.

> Minority representation on policy bodies with both the largest and smallest budgets is at least 60%, equal to
the population.

-
) Table 1: Demographics of Appointees to San Francisco Commissions and Boards, 2017 } :
. . . i F
Women | Minority Women LGBT Disabilities | Veterans
, -of Color A .

“San Francisco Population 9% | '60% - | ©31% | % 2%z | 4%, -
Commissions and Boards Combined © 49% 53% 27% | 17% 11% 13%
Commissions : 54% |- 57% 31% | . 18% | . .10% | 15%
Boards : 41% | 47% 19% 17% | 14% 10%

10 Largest Budgeted Bodies 35% | 60% 18% ‘
10 Smallest Budgeted Bodies 58% | 66% |. 30%

Sources: 2015 American Community Survey 5-Year Estimates, Department Survey, Mayor’s Office, 311, FY17-18 Annual
Appropriation Ordinance, FY17-18 Mayor’s Budget Book.

The full report is availabie_é at the San Francisco Department on the Status of Women website,
http://sfgov.org/dosw/. :
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Executive Summary

Overview

A 2008 City Charter Amendment passed by the voters of San Francisco enacted a city policy that’
membership of Commissions and Boards reflect the diversity of the population. As part of this measure,
the Department on the Status.of Women is required to conduct a biennial gender analysis of
Commissions and Boards. Data was collected from 57 policy bodies with a total of 540 members
primarily appointed by the Mayor and Board of Supervisors.

Key Findings : ' )
T Figure 1: 10-Year Comparison of Women’s

Representation on Commissions and Boards
Gender .

50% .

» Women’s representation on Commissions and
Boards in 2017 is 49%, equal to the female
population in San Francisco.

54%

s

49.4%

» Since 2007, there has been an overali increase
of women on Commissions: women compose
54% of Commissioners in 2017.

> Women's representation on Boards has-
declined to 41% this year following a period of . . .. . 3%%

steady increases over the past 3 reports. 2007 2008 2011 2013 - 2015 2017

ssngeme COMMIssioNs == 2. Boards e=s===Comrmnissions & Boards Combined

Sources: Department Survey, Mayor's Office, 311.
Race and Ethnicity

> While 60% of San Franciscans are people of

N
color, 53% of appointees are racial and-ethnic Figure 2: 8-Year Comparison of Minority Representation J

e - on Commissions and Boards
minorities.

> Minority representation on Commissions T o 57%”
decreased from 60% in 2015 to 57% in 2017.

> Despite a steady increasé of people of color

DRI gt SOOI - 17 AT
on Boards since 2009, minority - éﬁgg : 5?’_/.6
" representation on Boards, at 47%, remains - . &emmee oo acor T
ST . ' - 7%
below parity with the population. . : 46% i :
» Asian, Latinx/Hispanic, and multiracial’ ’ ’, i ) o B
individuals are underrepresented-on _ e e ¢ e
. o N
Commissions and Boards. I
> There is a higher representation of White and 2008 2011 2013 2015 2017

Black or African American members on pOlin i Comimissions = Boards s=s=Commissions & Boards Combined

bodies than in the San Francns;o popglatlon., Sources: Department Survey, Mayor's Office, 311,
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Race and Ethnicity by Gender

% In San Francisco, 31% of the pdpulation are women of color. Although representation of women of

color on Commissions reaches parity with the.population, only 19% of Board members are women of
color.

> Men of color comprise 26% of both Commissioners and Board members compared to 29% of the San
Francisco population. 4

> The representa’éion of White men on policy bodies is 28%, exceeding the 22% of the San Francisco
population, while White women are at parity with the population at 19%.

> Underrepresentation of Asian and Latinx/Hispanic individuals exists among both men and women.

*  One-tenth of Commissioners and Board members are Asian men and 12% aré Asian women
compared to 16% and 18% of the population, respectively.

¢ latinos are 6% of Commissioners and‘Board members and Latinas are 4% of Commissioners and
Board members compared to 8% and 7% of San Franciscans, respectively.

Add:tional Demographics

> Among Commissioners and Board members, 17% |dent|fy as lesbian, gay, blsexua! ortransgender
(LGBT). .

> Individuals with a disability comp'rise 11% of appointees on policy bodies, just below the 12% of the ‘
adult population with a disability in San Francisco. -

> Representation of veterans on Commissions and Boards is 13%, exceeding the 4% ofSan Franciscans
that have served in the mlhtary
Representation on Policy Bodies by Budget

» Women and women of color, in particular, are underrepresented on the policy bodies with the
largest budgets while exceeding or nearing parity on policy bodies with the smallest budgets.

» Minority representation on policy bodies with both the largest and smallest budgets is at least 60%,
equal to the population.

L Table 1: Demographics oftAppointees to San Francisco Commissions and Boards, 2017 }
deen ‘Minority Women LGBT Disabilities | Veterans
o of Color ,

Sain| ulatio +A9%"- | 1 60 5% 1%
Commissions and Boards Comblned 49% . 53% 27% 17% 11% S 13%
Commissions o 54% 57% 31% 18% 10% | - 15%
Boards . | Loa1% | 47% . 19% | 17% 14% - | = 10%
10 Largest Budgeted Bodies | 35% 60% | . 18%

10 Smallest Budgeted Bodies | 58% |- 66% 30%

Sources: 2015 American Community Survey 5—Year Estimates, Department Survey, Mayor’s Office, 311, FY17-18
Annual Appropriation Ordinance, FY17-18 Mayor’s Budget Book.
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I. Introduction

- The central question of this report is whether appointments to public policy bodies of the City and
County of San Francisco are reflective of the population at large.

In 1998, San Francisco became the first city in the world to pass a local ordinance reflecting the
principles of the United Nations Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), also known as the "Women's Human Rights Treaty."* The Ordinance requires City
government to take proactive steps to ensure gender equality and specifies “gender analysis” as a
preventive tool to identify and address discrimination.? Since 1998, the Department on the Status of
Women (Department) has used this tool to analyze operations of 11 City departments.

In 2007, the Department used gender analysis to analyze the number of women appointed to City
Commissions, Boards, and Task Forces.> Based on these findings, a City Charter Amendment was

developed by the Board of Supervisors for the June 2008 election. The Amendment which voters
approved overwhelmingly, made it City policy that:

1. Membership of Commissions and Boards reﬂeét the diveréity of the San Francisco population;

2. Appointing officials be urged to support the nomination, appointment, and confirmation of
- these candidates; and '

3. The San Francisco Department on the Status of Women is required to conduct a gender analysis
of Commissions and Boards to be-published every 2 years.*

This 2017 gender analysis assesses the representation of women; racial and ethnic minorities; lesbian,
gay, bisexual, and transgender (LGBT) individuals; people with disabilities; and veterans on San Francisco
Commissions and Boards appomted by the Mayor and the Board of Supervisors.®

1 While 188 of the 193 member states of the United Nations, including alt other industrialized countries, have ratified
the Women's Human Rights Treaty, the U.S. has not. President Jimmy Carter signed the treaty in 1980, but it has
peen languishing in the Senate ever since, due to jurisdictional concerns and other issues. For further information,

" see the United Nations website, available at www.ohchr.org/english/bodies/cedaw/index.htm.
2 The gender analysis guidelines are available at the San Francisco Department-on the Status of Women website,
under Women'’s Human Rights, at wivw.sfgov.org/dosw.
3 The 2007 Gender Analysis of Commissions, Boards, and Task Forces is available online at the Department
website, under Women's Human Rights, at www.sfgov.org/dosw.
4 The full text of the charter amendment is available at https:/sfpl. org/pdf/mam/glclelectlons/June3 2008. pdf

. 5 Appointees in some policy bodles are elected or appointed by other entities.
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Il. Methodology and Limitations

This report focuses on City and County of San Francisco Commissions and Boards whose jurisdiction is
limited to the City, that have a majority of members appointed by the Mayor and Board of Supervisors,
and that are permanent policy bodies. Generally, Commission appointments are made by the Mayor
and Board appointments are made by members of the Board of Supervisors. For some policy bodies,
hdweyer, the appointments are divided between the Mayor, the Board of Supervisors, and other
agencies. Commissions tend to be permanent policy bodies that are part of the City Charter and oversee

a department or agency. Boards are typically policy bodies created legislatively to address specific
issues.

The gender analysis in this report reflects data from the Commissions and Boards that provided
information to the Department through survey, the Mayor’s Office, and the Information Directory
Department (311), which collects and disseminates information about City appointments to policy
bodies. Based on the list of Commissions and Boards that are reported by 311, data was compiled from
57 policy bodies with a total of 540 appointees. A Commissioner or Board member’s gender identity,
race/ethnicity, sexual orientation, disability status, and veteran status were among data elements
collected on a voluntary basis. In many cases, identities are vastly underreported due to concerns about

“social stigma and discrimination. Thus, data on lesbian, gay, bisexual, transgender (LGBT) identity,
disability, and veteran status of appointees were limited, incomplete, and/or unavailable for many
appointees, but included to the extent possible. As the fundamental objective of this report is to surface
patterns of underrepresentation, every attempt has been made to reflect accurate and complete
information in this report.

' For the purposes of comparison in this report, data from the U.S. Census 2011-2015 American
Community Survey 5-Year Estimates is used to reflect the current San Francisco population. Charts 1 and
2 in the Appendix show these population estimates by race/ethnicity and gender. ‘

® It is important to note that San Francisco is the only jurisdiction in the State of California that is both a city and a
county. Therefore, while in other jurisdictions, the Human Services Commission is typically a county commission that
governs services across multiple cities and is composed of members appointed by those cities, the San Francisco
case is much simpler. All members of Commissioner and Boards are appointed either by the San Francisco Mayor or
the San Francisco County Board of Supervnsors which functions as a city council..
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[1l. San Francisco Population DemOgraphics

An estimated 49% of the population in San Francisco are women and approximately 60% of residents
identify as a race or ethnicity other than White. Four in ten.San Franciscans are White, one-third are
Asian, 15% are Hispanic or Latinx, and 6% are Black or African American.

- The racial and ethnic breakdown of San Francisco’s population is shown in the chart below. Note that
the percentages do not add up to 100% since individuals may be counted more than once.

Figure 1: San Francisco Population by Race/Ethnicity

San Francisco Population by Race/Ethnicity, 2015
N=840,763 - S

American Indian

and Alaska Native, ~ Two or More
03% . Races, 5%

Native Hawaiian
and Pacific
Islander, 0.4%

- . Some Other
Race, 6% |

Black or African__—
American, 6%

White, Not
Hispanic or Latinx,
41%

Asian, 34%

Source: 2011-2015 American Community Survey 5-Year Estimates.
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A more nuanced view of San Francisco’s population can be seen in the chart below, which shows race
and ethnicity by gender. Most racial and ethnic groups have a similar representation of men and women
in San Francisco, though there are about 15% more White men than women {(22% vs. 19%) and 12%

more Asian women than men (18% vs. 16%). Overall, 29% of San Franciscans are men of color and 31%
are women of color.

Figure 2: San Francisco Population by Race/Ethnicity and Gender

San Francisco Population by Race/Ethnicity and Gender, 2015

. : N=840,763
25% —_ . - 2 —_ et e e e
22% : £: Male, n=427,909
Pel i o B Female, n=412,854
O e e e e e o e e i et et e e e ot o ot m e s
20% __ ‘19~/° TE
16%
15% G e - et o e e 1 e e e e s e 2t i o
10% e s e e e - T e
5%, C et e v v ee e s v+ e s e < e s e ins e o A ot i
3% 2.7% 2.4%2.3% 34" 3%
e B . 0.2%0.2% 0.2%0.1% - - o .
‘0% AR - - - " e bt 3 Ly
White, Not  Asian . Hispanicor Black or Native  American Twoor Some Other
Hispanic or Latinx African  Hawaiian Indian and More Races  Race

Latinx American and Pacific  Alaska
' : Islander Native

Source: 2011-2015 American Community Survey 5-Year Estimates.
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The U.S. Census and American Community Survey do not count the number of individuals who identify
as lesbian, gay, bisexual, or transgender (LGBT). However, there are several reputable data sources that

estimate San Francisco has one of the highest concentrations of LGBT individuals in the nation. A 2015
Gallup poll found that among employed adults in the San Francisco Metropolitan Area, which includes

- San Francisco, Alameda, Contra Costa, Marin, and San-Mateo counties, 6.2% identify as LGBT, the largest

- percentage of any populous area in the U.S. The 2010 U.S. Census reported 34,000 same-sex couples in
the Bay Area, with an estimated 7,600 male same-sex couples and 2,700 female same-sex couples in the
City of San Francisco, approximately 7% of all households. In addition, the Williams Institute at the
University of California Los Angeles estimates that 4.6% of Californians identify as LGBT, which is similar
across gender (4.6% of males vs. 4.5% of females). The Williams Institute also reported that roughly
92,000 adults ages 18-70 in California, or 0.35% of the population, are transgender. These sources

suggest between 5-7% of the San Francisco adult population, or approximately 36,000-50,000 San
Franciscans, identify as LGBT.

Women are slightly more likely than men to have one or more disabilities. For women 18 years and

older, 12.1% have at least one disability, compared to 11.5% of adult men. Overall, about 12% of adults'
1n San Francisco live with a disability.

Flgure 3: San Francisco Adults with a Disability by Gender

San Francisco Adult Population w;th a Dlsablllty by
Gender, 2015

15% i+ o ey ot o 418 7 4 4 et et e iR b St = e o e i 8 oo it 3 8 et et 40 o e e

12.1% - 11.8%

10%

5%

0% -

Male, n=367,863 °  Female, n=355,809 . Adult Total, N=723,672

Source: 2011-2015 American Community Survey 5-Year Estimates.
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In terms of veterans, according to the U.S. Census, 3.6% of the adult population in San Francisco has
served in the military. There is a drastic difference by gender. More than 12times as many men are
veterans, at nearly 7% of adult males, than women, with less than 1%.

Figure 4: Veterans in San Francisco by Gender

San Francisco Adult Population with Military
Service by Gender, 2015

8% e — s e
6% ORI , B S - —
a% —- - VOO 1 . |/ S
2% e -
0.5%
R
0% - - . et e

Male, n=370,123 Female, n=357,531 Adult Total, N=727,654

Source: 2011-2015 American Community Survey 5-Year Estimates.
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IV. Gender Analysis Findings

On the whole, appointees to Commissions and Boards reflect many aspects of the diversity of San
Francisco. Among Commissioners and Board members, nearly half are women, more than 50% are
people of color, 17% are LGBT, 11% have a disability, and 13% are veterans. However, Board appointees
are less diverse than Commission appointees. Below is a summary of key indicators, comparing them
between Commissions and Boards. Refer to Appendix ]l for a complete table of demographics by
Commissions and Boards.

Figure 5: Summary Data Cbmparing Represenfation on Commissions and Boards, 2017

. ) ’ : Commissions Boards
Number of Policy Bodies Included ’ 40 17
Filled Seats - | 350/373 (6% vacant) | 190/213 (11% vacant)
Female Appointees 54% 41%
Racial/Ethnic Minority : 57% 47% |
LGBT - 17.5% 17%
With Disability” ' 10% 14%
Veterans: o ' 15% 10%

The next sections will present detailed data, compared to previous years, along the key variables of
" gender, ethnicity, race/ethnicity by gender, sexual orientation, disability, veterans, and policy bodies by
budget size. .
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A; Gender

‘Qverall, the percentage of female appointees to City Commissions and Boards is 49%, equal to the
female percentage of the San Francisco population. A 10-year comparison of the gender diversity on
‘Commissions and Boards shows that the percentage of female Commissioners has increased over the 10
years since the first gender analysis of Commissions arid Boards in 2007. At 54%, the representation of
women on Commissions currently exceeds the percentage of women in San Francisco (49%). The
percentage of female Board appointees declined 15% from the last gender analysis in 2015. Women
make up 41% of Board appointees in 2017, whereas women were 48% of Board members in 2015. A
greater number of Boards were included this year than in 2015, which may contribute to the stark
difference from the previous report. This dip represents a departure from the previous trend of
increasing women'’s representation on Boards. :

Figure 6: 10-Year Comparison of Women'’s Representation on Commissions and Boards

10-Year Comparison of Women's Representation

on San Francisco Commissions and Boards
60% —- . JT R,

54%

49% - 51% 50% T 50%
. - 2 m-:‘—‘_:?!aﬁ”/@mgwm’—"ﬁ?a =g 494%
A

50% -——

40%

30% --—-

20% e o . e , _________ S _—

10% s Y ta 4 i o b e ek, ARG 14 1h TR s e e+ Tt 4 ambed 18 A @ i cete e ik St 8 PHCw mmtt bermmat  Avaaimeaas + atnnnt oo e ot 4 e 0 & SR iR a7 sioomnne b on &

(1] . e e et S e s ot o o e S 18 o 28 A et oot et e et s

2007, n=427 2009,n=401 2011,n=429 2013,n=419 2015,n=282 2017, n=522

—O—Cqmmissions =i ; - Boards «mﬁ-mtommissions & Boards Combined

Sources: Department Survey, Mayor’s Office, 311.
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The next two charts illustrate the Commissions and Boards with the highest and lowest percentage of
female appointees in 2017. Data from the two previous gender analyses for these Commissions and

" Boards is also included for comparison purposes. Of 54 policy bodies with data on gender, roughly one-
third (20 Commissions and Boards) have more than 50% representation of women. The greatest
women'’s representation is found on the Commission on the Status of Women and the Children and
Families Commission. (First 5) at 100%. The Long Term Care Coordinating Council and the Mayor’s
Disability Council also have some of the highest percentages of women, at 78% and 75%, respectively.
However, the latter two policy bodies are not included in the chart due to lack of prior data.

Figure 7: Commissions and Boards with Most Women'

Comnﬁissions and Boards with Highest Percentage of Women,
2017 Compared to 2015, 2013

Commission on the Status of Women, n=7

Children and Families Commission (First 5),
i n=8z

Commission on the Environment, n=6

Libfary Commission, n=5

w2017, .

Port Commission, n=4 i:_-—.',:2015}

2013
0% 10% 20% 30% 40‘%; 50% 60% 70% 80% 90% 100%
Sources: Department Survey, Mayor’s Officé, 311,
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There are 14 Commissions and Boards that have 30% or less women. The lowest percentage is found on
the Oversight Board of the Office of Community Investment & Infrastructure where currently none of
the five appointees are women. The Urban Forestry Council and the Workforce Investment Board also

have some of the lowest percentages of women members at 20% and 26%, respectively, but are not
included in the chart below due to lack of prior data.

Figure 8: Commissions and Boards with Least Women

Commissions and Boards with Lowest Percentage of queh,
2017 Compared to 2015, 2013

— *ﬁ | w201

Veterans' Affairs Commission,

: : o : . - H2015
n=15 pnfa N | | | |
31% . 2013
Human Services Commission,
n=5 '
40%
| ;
Fire Commission, n=5 40%

f 50%

IAO%

Oversight Board, n=5

50%

43%

A 0% 10% 20% 30% 40% 50% 60%
Sources: Department Survey, Mayor’s Office, 311. ‘
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B. Ethnicity

Data on racial and ethnic background were available for 286 Commissioners and 183 Board members.
More than half of these appointees identify as people of color. However, representation of people of
color on Commissions and Boards falls short of parity with the approximately 60% minority population in
San Francisco. In total, 53% of appointees identify as racial and ethnic minorities. The percentage of
minority Commissioners decreased from 2015, while the percentage of minority Board members has

" been steadily increasing since 2009. Yet, communities of color are represented in greater numbers on
Commissions, at 57%, than Boards, at 47%, of appointees. Below is the 8-year comparison of minority
representation on Commissions and Boards. Data on race and ethnicity were not collected in 2007.

Figure 9: 8-Year Comparison of Minority Representation on Commissions and Boards

8-Year Comparison of Minority Representation
~on San Francisco Commissions and Boards

60%

60%

50% -m e e

40%

30%

20% atae emcii s b b - e — o ,.......,...... . R, v - — e e -

10% e e he e tv 4 et Aot 0 At Mt & st tin & en A eyt § o s e YRt o & ¢ ek m e ot w4 st ey iy it 5. it ¢ rn

0% —— . . U, — - — e+ = e

2009, n=401 2011, n=295 + 2013, n=419 -2015, n=269 2017, n=469

—~@--Commissions

Sources: Department Survey, Mayor’s Office, 311.
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The racial and ethnic breakdown of Commissioners and Board members as compared to the San
Francisco population is presented in the next two charts. There is a greater number of White and
Black/African American Commissioners in comparison to the general population, in contrast to
individuals identifying as Asian, Latinx/Hispanic, multiracial, and other races who are underrepresented
on Commissions. One-quarter of Commissiohers are Asian compared to more than one-third of the
population. Similarly, 11% of Commissioners are Latinx compared to 15% of the population.

Figure 10: Race/Ethnicity of Commissioners Compared to San Francisco Population

Race/Ethnicity of Commissioners Cdmpared to
San Francisco Population, 2017
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Sources: Department Survey, Mayor’s Office, 311.
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A similar pattern emerges for Board appointees. In general, racial and ethnic minorifciés are
underrepresented on Boards, except for the Black/African American population with 16% of Board
appointees compared to 6% of the population. White appointees far exceed the White population with
more than half of appointees identifying as White compared to about 40% of the population.
Meanwhile, there are considerably fewer Board members who identify as Asian, Latinx/Hispanic,
multiracial, and other races than in the population. Particularly striking is the underrepresentation of
Asians, where 17% of Board members identified as Asian compared to 34% of the population.

~ Additionally, 9% of Board appointees are Latinx compared to 15% of the population.

Figure 11: Race/Ethnicity of Board Members Compared to San Francisco Population

“Race/Ethnicity of Board Members Compared to
San Francisco Population, 2017

H 2017 Boards Appointees, n=183

60% < & 2015 Population, N=840,763
50%
40%
30%
20% -

10%

0%

Sources: Department Survey, Mayor’s Office, 311.
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Of the 37 Commissions with information on ethnicity, more than two-thirds (26 Commissions) have at.
least 50% of appointees identifying as persons of color and more than half (19 Commissions) reach or
exceed parity with the nearly 60% minority population. The Commissions with the highest percentage of
minority appointees are shown in the chart below. The Commission on Community Investment and
Infrastructure and the Southeast Community Facility Commission both are comprised entirely of people
of color. Meanwhile, 86% of Commissioners are minorities on the Juvenile Probation Commission,
Immigrant Rights Commission, and Health Commission.

Figure 12: Commissions with Most Minority Appointees

Commissions with nghest Percentage of Minority Appomtees,
2017

munity-Investmen Infrastr
Community-Investment and structure,. 100% -
. nh=4 : )

‘Southeast Community Facility Commission - :
y raciity ' 100%
n=6 -

0% - 20% 40% 60% 80% 100%

Juvenile Probation Commission, n=7

Immigrant Rights Commission, n=14

Sources: Department Survey, Mayor’s Office, 311.
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Seven Commissions have fewer than 30% minority appointees, with the lowest percentage of minority
appointees being found on the Building Inspection Commission at 14% and the Historic Preservation

Commission at 17%. The Commissions with the lowest percentage of minority appointees are shown in
the chart below. ' :

Figure 13: Commissions with Least Minority Appointees

Commissions with Lowest Percentage of Minority Appointees,
' 2017

. Veterans' Affairs Commission, n=9

City Hall Preservation Advisory Commission, | : ; : ‘
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Sources: Department Survey, Mbyor’sroﬁice, 311.
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For the 16 Boards with information on race and ethnicity, nine have at least 50% minority appointees..
The Local Homeless Coordinating Board has the greatest percentage of members of color with 86%. The
Mental Health Board and the Public Utilities Rate Fairness Board also have a large representation of
people of color at 69% and 67%, respectively. Meanwhile, seven Boards have a majority of White
members, with the lowest representation of people of color on the Oversight Board at 20% minority
members, the War Memorial Board of Trustees at 18% minority members, and the Urban Forestry
Council with no members of color. ' '

Figure 14: Minority Rep‘resentation on Boards

Percent Minority Appointees on Boards, 2017
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C. Race/Ethnicity by Gender

Minorities comprise 57% of Commission appointees and 47% of Board appointees. The total percentage
of minority appointees on Commissions and Boards in-2017 is 53% compared to about 60% of the
population. There are slightly more women of color on Commissions and Boards at 27% than men of
color at 26%. Women of color appointees to Commissions reach parity with the population at 31%,
while women of color are 19% of Board members, far from parity with the population. Men of color are

26% of appointees to both Commissions and Boards, below the 29% men of color in the San Francisco
population. '

Figure 15: meen and Men of Color on Commissions.and Boards

Percent Women and Men of Color Appointees to
Commissions and Boards, 2017

40% - I - . e e -
, 31%
ISR — : 2%
26% B
10% -
0% -~ e RPN IR e i B . S
Commissions, n=286 . Boards, n=176 Commissions and San Francisco

Boards Combined, Population, N=840,763
;iMen MW Women n=462

Sources: Department Survey, Mayor's Office, 311, 2011-2015 American Community Survey 5-Year Estimates. .
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The next chart illustrates appointees’ race and ethnicity by gender. The gender distribution in most
racial and ethnic groups on policy bodies is similar to the representation of men and women in minority
groups in San Francisco except for the White population. White men represent 22% of San Francisco
population, yet 28% of Commission and Board appointees are White men. Meanwhile, White women
are at parity with the population at 19%. Women and men of color are underrepresented across all
racial and ethnic groups, except for Black/African American appointees. Asian women are 12% of
appointees, but 18% of the population. Asian men are 10% of appointees compared to 16% of the
population. Latina women are 4% of Commissioners and Board members, yet 7% of the populatlon
while 6% of appointees are Latino men compared to 8% of San Franciscans.

Figure 16: Commlssmn and Board Appomtees by Race/Ethnicity and Gender

Commission and Board Appointees by Race/Ethmaty and

Gender 2017
30% 28%_.__ s b e s At 4 0w A 1 & moabm mrt + % bt i ——— —— et o

i Men, n=250

m Women, n=212

- 25%
20%
15% -5

T 10%

5%

0%

Sources: Department Survey, Mayor’s Ofﬁce, 311.
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D. Sexual Orientation

While it is challenging to find accurate counts of the number of leshian, gay, bisexual, and transgender
(LGBT) individuals, a combination of sources, noted in the demographics section, suggests between 4.6%
" -and 7% of the San Francisco population is LGBT. Data on sexual orientation and gender identity was
available for 240 Commission appointees and 132 Board appointees. Overall, about 17% of appointees
to Commissions and Boards are LGBT. There is a large LGBT representation across both Commissioners
and Board members. Three Commissioners identified as transgender.

Figure 17: LGBT Commission and Board Appointees
LGBT Commission and Board Appointees, 2017

] 1, /S 0G0 QG U VOO O
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10%
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. Combined, n=372
Sources: Department Survey, Mayor’s Office, 311. ‘
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E. Disability

An estimated 12% of San Franciscans have a disability. Data on disability was available for 214
Commission appointees and 93 Board appointees. The percentage of Commission and Board appointees
with a disability is 11.4% and almost reaches parity with the 11.8% of the adult population in San
Francisco that has a disability. There is amuch greater representation of people with a disability on
Boards at 14% than oih Commissions at 10%. '

Figure 18: Commission and Board Appointees with Disabilities

_Commission and Board Appointees with Disabilities, 2017
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- Sources: Department Survey, Mayor’s Office, 311.
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F. Veterans

Veterans are 3.6% of the adult population in San Francisco. Data on military service was available for
176 Commission appointees and 81 Board appointees. Overall, veterans are well represented on
Commissions and Boards with 13% of appointees having served in the military. However, there is a large
difference in the representation of veterans on Commissions at 15% compared to Boards at 10%. This is
likely due to the 17 members of Veterans Affairs Commission of which all members must be veterans.

Figure 19: Commission and Board Appointéees with Military Service
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Sources: Department Survey, Mayor's Office, 311.

Commission and Board Appointees with Military Service, 2017
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* G. Policy Bodies by Budget Size

In addition to data on the appointment of women and minorities to Commissions and Boards, this
report examines whether the demographic make-up of policy bodies with the largest budget (which is
often proportional to the amount of influence in the City) are representative of the community. On the
following page, Figure 19 shows the representation of womén, people of color, and women of color on
the policy bodies with the largest and smallest budgets.

Though the overall representation of female appointees (49%) is equal to the City's population,
Commissions and Boards with the highest female representation have fairly low influence as measured
by budget size. Although women’s representation on the ten policy bodies with the largest budgets
increased from 30% in 2015 to 35% this year, it is still far below parity with the population. The

percentage of women on the ten bodies with the smallest budgets grew from 45% in 2015 to 58% in
2017. ' ’

With respect to minority representation, the bodies with both the largest and smallest budgets exceed
parity with the population. On the ten Commissions and Boards with the largest budgets, 60% of
appointees identify as a racial or ethnic minority; meanwhile 66% of appointees identify as a racial or
ethnic minority on the ten Commissions and Boards with the smallest budgets. Minority representation
on the ten-largest budgeted policy bodies was slightly greater in 2015 at 62%, while there was a 21%
increase of minority representation on the ten smallest budgeted policy bodies from.52% in 2015.

Percentage of women of color on the policy bodies with the smallest budgets is 30% and almost reaches
parity with the population in San Francisco. However, women of color are considerably
underrepresented on the ten policy bodies with the largest budgets at 18% compared to 31% of the
population. = ' ‘
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Figure 20: Women, Minorities, and Women .of Color on Largest and Smallest Budget Bodies
Percent Women, Minorities and Women of Color on Commissions and
Boards with Largest and Smallest Budgets in Fiscal Year 2017-2018
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Sources: Départment Survey, Mayor’s Office, 311, FY17-18 Annual Appropriation Ordinance, FY17-18 Mayor’s
Budget Book. ‘
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- The following two tables present the demographics of the Commnssnons and'Boards overseelng some of
the City’s largest and smallest budgets.

Of the ten Commissions and Boards that oversee the largest budgets, women make up 35% and women
of color are 18% of the appointees. The Commission on Community Investment and Infrastructure is the
most diverse with people of color in all appointed seats and women comprising half of the members.
The Municipal Transportation Agency (MTA) Board of Directors and Parking Authority Commission has
the next largest representation of women with 43%. Four of the ten bodies have less than 30% female
appointees. Women of color are near parity on the Police Commission at 29% compared to 31% of the
population. Meanwhile, the Public Utilities Commission and Human Services Commission have no
women of color.

Overall, the representation of minorities on policy bodies with the largest budgets is equal to that of the
minority population in San Francisco at 60% and four of the ten largest budgeted bodies have greater
minority representation. Following the Commission on Community Investment and Infrastructure with
100% minority appointees, the Health Commission at 86% minority appointees, the Aging and Adult
Services Commission at 80% minority appointees, and the Police Commission with 71% minority
appointees have the next highest minority representation. In contrast the Airport Commission has the

~ lowest mlnorlty representation at 20%.

Table 1: Demographics of Commissions and Boards with Largest Budgets

Total | hied | o

Body: . ‘| FYi7-18 Budget

CALL T " 'Seats: | ‘Seats: | Wormer H
Health Commission S 2,198,181,178 7 . 7 29% 86% 14%
MTA Board of Directors and ' .
Parking Authority .1 $1,183,468,406 7 7 43% 57% 14%
Commission : )
Public Utilities Commission $ 1,052,841,388 5 -5 40% 40% - 0%
Airport Commission $ 987,785,877 5 5 40% 20% | 20%
Human Services Commission $ 913,783,257 5 5 20% 60% 0%
Health Authority (SF Health | = ¢ ¢35 000000 | © 19 15 | a0% | s4% .| 23%

Plan Governing Board)

Police Commission ' $588,276,484 | 7 7 29% 71% "29%
Commission .on Community '

5 0 4 509 1009 9
Investmerit and Infrastructure. 3 3?’796'00 5 % % 504’
Fire Commission ' $ 381,557,710 5 5 20% | 60% - 20%
Aging and Adult Services | $2 85, o 00,000 . s 0% 80% 14%

Commission

S 8 764 690 30

Sources Department Survey, Mayor’s Off/ce, 311 FY17-18 Annual Approprlat/on Ora’mance, FY17 18 Mayor’s
Budget Book. .
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Commissions and Boards with the smallest budgets exceed parity with the population for women’s and
minority representation with 58% women and 66% minority appointees and are near parity with 30%
women of color appointees compared to 31% of the population. The Long Term Care Coordinating
Council has the greatest representation of women at 78%, followed by the Youth Commission at'64%,

. and the City Hall Preservation Advisory Commission at 60%. Five of the ten smallest budgeted bodies
have less than 50% women appointees. The Southeast Community Facility Commission, the Youth
Commission, the Housing Authority Commlssmn, and the Public Utilities Rate Fairness Board have more
than 30% women of color members ‘

Of the eight smallest budgeted policy bodies with data on race and ethnicity, more than half have
greater representation of racial and ethnic minority and women of color than the population. The
Southeast Community Facility Commission has 100% members of color, followed by the Housing
Authority Commission at 83%, the Sentencing Commission at 73%, and the Public Utilities Rate Fairness
Board at 67% minority appointees. Only the Historic Preservation Commission with 17% minority
members, the City Hall Preservation Advisory Commission at 20% minority members, and the Reentry
Council with 57% minority members fall below parity with the population.

Table 2: Demographics of Commissions and Boards with Smallest Budgets

Hlstorle P'reservatxon 7 6 330 17% 7%

Commission ,

City Hell F?-reservation Advisory ¢ } 5 5 60% 20% 20%

Commission . ) .

Housing Authority Commission S - 7 . 6 33% 83% 33%

Local Homeless Coordinating $ ) 9 7 43% n/a n/a

Board : :

Long T_erm‘ Care Coordinating $ _ 40 40 78% n/a n/a

Council A

‘Pubhc Utilities Rate Fairness $ ) 4 : 6 3% 67% 33%
| ‘Board % ' ,

Reentry Council S - 24 23 52% 57% ©22%

Sentencing Commission S - 12 12 42% 73% 18%

Southeasjc Community Facility - | ¢ ) 7 6 50% 100% 509%

Commission

Youth Commission 64% ' 64% 43% -
To ‘ - 58%"

Sources DepartmentSurvey, Mayor’s O]T ice, 311 FY17 18 Annual Approprlat:on Ordmance, FY1 7-18 Mayor s -
Budget Book.
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V. Conclusion

Per the 2008 Charter Amendment, the Mayor and Board of Supervisors are encouraged to make
appointments to Commissions, Boards, and other policy bodies that reflect the diverse population of
San Francisco. While state law prohibits public appointments based solely on gender, race and ethnicity,
sexual orientation, or disability status, an awareness of these factors is important when appointing

individuals to serve on policy bodies, particularly where they may have been historically
underrepresented

Since the first gender ana_lysis of appointees to San Francisco policy bodies in 2007, there has been a
steady increase of female appointees. There has also been a greater representation of women on
Commissions as compared to Boards. This continued in.2017 with 54% female Commissioners. However,

it is concerning that the percentage of female Board members has dropped from 48% in 2015 10 41% in
2017.

People of color represent 60% of the San Francisco population, yet only represent 53% of appointees to
San Francisco Commissions and Boards. There is a greater representation of people of color on
Commissions than Boards. However, Commissions have fewer appointees identified as ethnic minorities
this year, 57%, than the 60% in 2015, while the representation of people of color on Boards increased
from 449% in 2015 to 47% in 2017. There is still a disparity between race and ethnicity on public policy
bodies and in the population. Especially Asians and Latinx/Hispanic individuals are underrepresented

_across Commissions and Boards while there is a higher representation of White and Black/African
American appointees than in the general population. Women of color are 31% of the populationand
comprise 31% of Commissioners cormpared to 19% of Board members: Meanwhile; men-of color-are 29%
of the population and 26% of Commissioners and Board members. '

This year there is more data available on sexual orientation, veteran status, and disability than previous
gender analyses. The 2017 gender analysis found that there is a relatively high representation of LGBT
individuals on the policy bodies for which there was data at 17%. Veterans are also highly represented at
13%, and the representation of people with a disability in policy bodies almost reaches parity W|th the
population with 11.4% compared to 11.8%.

Finally, the policy bodies with larger budgets have a smaller representation of women at 35% while
Commissions and Boards with smallest budgets are 58% female appointees. While minority.
representation exceeds the population on the policy bodies with both the smallest and largest budgets
women of color are considerably underrepresented on the largest budgeted policy bodies at 18%

- compared to 31% of the population.

This report is intended to inform appointing authorities, including the Mayor and the Board of
Supervisors, as they carefully select their designees on key policy bodies of the City & County of San
Francisco. In the spirit of the charter amendment that mandated this report, diversity and inclusion
should be the hallmark of these important appointments.
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The following 2015 San Francisco population statistics were obtained from the U.S. Census Bureau’s

2011-2015 American Community Survey 5-Year Estimates.

Chart 1: 2015 Total Population by Race/Ethnicity

N ESERIERE ‘Estimate | Percent
San Francisco County California 840,763 '
White, Not Hispanic or Latino | 346,732 | | 41%
Asian o 284,426 |  34%
Hispanic or Latino - 128,619 |~ 15%
Some Other Race A ' 54,388 6%
Black or African American 46,825 6%
Two or More Races - 38,940 |- 5%
Native Hawaiian and Pacific Islander 3,649 0.4%
American Indian and Alaska Native 2,854 | 0.3%

Chart 2: 2015 Total Population by Race/Ethnicity and Gender

G E Estimate | Percent | Estimate | Percent | Estimate | Percent
San Francisco County California 840,763 .| - 427,909 | 50.9% 412,854 | 49.1%
White, Not Hispanic or Latino 346,732 | 41% | 186,949 | 22% 159,783 |  19%
| Asian - , 284,426 | 34% | 131,641 | 16% 152,785 | . 18%
Hispanic or Latino - 128,619 | 15% 67,978 | 8% 60,641 | 7%
Some Other Race - 54,388 6% 28,980 |  3.4% 25,408 3%
Black or African American 46,825 | 6% 24,388 3% 22,437 | 7 2.7%
Two or More Races 38,940 | 5% 19,868 | 2% 19,072 | - 2%
Native Hawaiian and Pacific T o N
Islander : 3,649 | 0.4% 1,742 | 0.2% 71,907 | 0.2%
American Indian and Alaska Native 2,854 0.3% 1,666 { 0.2% 1,188 0.1%
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Appendix Il. Commissions and Boards Demographics
Co - Total 'F?lled S % % '%'Wo'rhen
Commission - L Seats | Seats |FY17-18 Budget|Women|Minority| of Color-
1 |Aging and Adult Services Commission | 7 5 $285,000,0000 40% 80% 40%
2 Airport Commission 5 5 $987,785,877, 40% 20% 20% -
3 Anima! C9ntrol and Welfare 10 9 s ;
Commission ' il
4 |Arts Commission 15 15 $17,975,575, 60% 53% 27%
5 |Asian Art Commission 27 27 $10,962,397| 63% 59% 44%
6 Building Inspection Commission 7 7 $76,533,699] 29% 14% 0%
. (CFI'::IS(ir;z; and Families Commission 9 8 431,830,264 100% 63% 63%
City Ha.ll I"reservation Advisory '5 1 s ! 60% 0% 20%
Commission . .
Civil Service Commission 5 5 $1,250,582| .40% 20% 0%
Commission on Community ' . |
10 lInvestment 5 4 $536,796,000 50% 4100% 50%
and Infrastructure ‘ ' :
11 [Commission on the Environment 7 6 $23,081,438 83% 67% 50%
{12 [commission on the Status of Women | 7 |- 7 $8,048,712| 100% | 71% 71%
13 [Elections Commission 7 7 $14,847,232) 33% 50% 33%
14 [Entertainment Commission 7 7 $987,102{ - 29% .- 57% 14%
15 [Ethics Commission 5 5 $4,787,508 ' 33% 67% "33%
16 [Film Commission 11 11 $1,475,0000 55% 36% 36%
17 [Fire Commission 5 5 $381,557,710| 20% 60% 20%
18 (Health Commission 7 7 $2,198,181,178] 29% 86%. 14%
19 [Historic Preservation Commission 7 6 $45,000 33% 17% 17%
20 Housing Authority Commission 7 6 S+ 33% 83% 33%
21 Human Rights Commission 11 10 $4,299,600, 60% 60% 50%.
22 Human Services Commission 5 5. $913,783,257) 20% 60% 0%
23 mmigrant Rights Commission 15 14 $5,686,611 64% 86% 50%
24 Buvenile Probation Commission 7.1 7 $41,683,918] 29% | 86% 29%
25 |Library Commission 7 5 $137,850,825 80% 60% 40%
26 "JLocal Agency Formation Commission 7 | 4 $193,168 '
27 lLong Term Care Coordinating Council | 40 40 S 78%
28 [Mayor's Disability Council 11 8 $4,136,890| 75% | 25% 13%
29 X:Efggf‘ég;?;ir:sion“ andParking | 5\ ;| ¢1183468408 43% | 57% | 14%
B0 Planning Commission 7 7 $54,501,361 43% 43% 29%
31 |Police Commission 7 7 $588,276,484 29% 71% 29%
32 Port Commission 5 4 $133,202,027| 75% 75% - 50%
33 Public Utilities Commission 5 5 $1,052,841,388] 40% 40% 0%
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| Total | Filled .| %7 % |% Women
Commission Ln Seats | Seats | FY17-18 Budget|Women|Minority| of Color
34 Recreation and Park Commission 7 7 . $221,545,353 29% 43% 14%
35 [Sentencing Commission 12 12 S+ 42% 73% 18%
36 Small Business Commission 7 7 $1,548,034] 43% 50% 25%
57 Southe_as_t Community Facility 7 6 sl s0% | 100% 50%
ICommission A
Treasure Island Development -
38 . -7 7 $2,079,405| 43% 57% 43%
Authority , i
39 Neterans' Affairs Commission 17 15 $865,518 27% 22% 0%
40 [Youth Commission 17 16 S 64% 64% 43%
Total .. .- ' 1-373.] 350 [ - |'sa% .| s57% | 31%
) Total Filled | = -+ .. '%b % %Worr:len
Board v Seats | Seats |FY17-18 Budget|Women|Minority| of Color
1 Assessment Appeals Board 24 18 $653,780 39% 50% 22%
D Board of Appeals 5 5 $1,038,570, 40% | 60% 20%
" [Golden Gate Park Concourse
3 Authority 7 7 $11,662,0000 43% 57% 29%
Health Authority (SF Health Plan 4 _ '
4 Governing Board) 19 | 15 $637,000,000, 40% 54% 23%
5 Health Service Board 7 7 $11,444,255 29% | 29% 0%
. In-Home Supportive Services Public .
6 uthority 12 12 $207,835,715 58% 45%
7  lLocal Homeless Coordinating Board 9 7 S 43% 86%
8 [Mental Health Board 17 16 - $218,000, 69% 69%
9  Oversight Board 7 $152,902} 0% 20%
10 Public Utilities Rate Fairness Board 7 S 33% 67%
11 [Reentry Council ' 24 | 23 S 52% | 57%
13 [Relocation Appeals Board 5 0 - I'
12 Rent Board 10 10 $8,074,900 50%
14 Retirement System Board 7 7 $97,622,827] 43% 29% 29%
15 |Urban Forestry Council 15 14 $92,713 20% 0% 0%
16 War Memorial Board of Trustees 11 11 $26,910,642) 55% . 18% 18%
17  Workforce Investment Board 27 27 $62,341,959] 26% 44% 7%
Total e 213 | 190 | | a1% | a7% | 19%
Total | Filled | . S % 0|7 % |% Women
- | seats | Seats FYl 7-18 Budget Women |Minority | of Color
Commissions and Boards Total 586 | 540 | A9.4% | 53% | 27%
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