FileNo. - |%0bL&> Committee Item No. S
, Board Item No.

- COMMITTEE/BOARD OF SUPERVISORS
" AGENDA PACKET CONTENTS LIST

. Commiittee: Budget & Finance Sub-Committee Date \Xu\\'l \ 2, 20l§

Board of Supervisors Meeting Date

Cmte Board

Motion

Resolution

Ordinance

Legislative Digest _
Budget and Legislative Analyst Report
Youth Commission Report
Introduction Form
Department/Agency Cover Letter and/or Report
MOU ’

Grant Information Form

Grant Budget

Subcontract Budget
Contract/Agreement

Form 126 — Ethics Commission

Award Letter

Application

Public Correspondence

L]

COOCORIX ORI ORI
I | [

OTHER (Use back side if additional space is needed)

HEREEEEN .
OO e

Completed by:__Linda Wong , Date M S, 2olf
Completed by:__Linda Wong Date ‘6 '




© 00 ~N o oA W N -

N N N N N N -2 (e =\ A A md wd = =

FILE NO. 180683 RESOLUTIOl 1O.

[Port Ground Lease and Port/Mayor’s Office of Housing and Community Development
Memorandum of Understanding - 88 Broadway Family, L.P. - 735 Davis Street - Seawall Lot
322-1 - $20,000 Annual Base Rent]

Resblution adopting fhe Mitigation Monitoring and Reporting Program under the
California Environmental Quality Act for an affordable housing project at Seawall Lot
322-1 (the “Port Property” or the “Development”) along with an affordable housing
project on city-owned property at 735 Davis Street (collectively, the “Project”);
affirming the Port Commission’s Public Trust findings; adopting findings that the
Project is consistent with the General Plan, and the eight priority policies of Planning
Code, Section 101.1; and approving and authorizing the execution of a Ground Lease
for the Property with 88 Broadway Family, L.P. (“Lease”) with annual base rent of
$20,000 for a term of 57 years with a 18-year extension option for the development and
operation of 124 affordable rental housing units, one manager housing unit, and
anckillary ground level uses, and a Memorandum of Understanding between the Port
and the Mayor’s Office of Housing and Community Development for payment of fair
market value for the Port Property and other interdepartmental coordination; and
authorizing and directing the Executive Director of Port of San Francisco and the
Director of the Mayor’s Office of Housing and Community Development to execute

documents and take necessary actions to implement this Resolution.

WHEREAS, California Statutes of 1968, Chapter 1333 (“Burton Act”) and Charter,
Sections 4.114 and B3.581, empower the City and County of San Francisco, acting through
the San Francisco Port Commission (“Port”), with the power and duty to use, conduct,

operate, maintain, manage, regulate and control the lands within Port Commission jurisdiction

Mayor Farrell
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consistent with the public trust for commerce, navigation and fisheries and the Burton Act
(collectively, the “Public Trust”); and

WHEREAS, The Pott owns Seawall Lot 322-1, also known by its street address as “88
Broadway” (thé “Port Property”), a land parcel with approximately 37,810 square feet area
bounded by Broadway, Front, and Vallejo Streets and on its eastern boundary buildings and
an adjacent City-own parcel at 735 Davis Street, (the “City Property”); and

WHEREAS, The California Legislature has previously found that rectifying the
deteriorating conditions along the San Francisco waterfront, the preservation of the numerous
historic piers and other historic structures on Port land, and the construction of waterfront
plazas and open space, are matters of statewide importance that will further the purposes of
the Public Trust; and 4 |

WHEREAS, To provide funding for these improvements to Port property and to
address affordable housing needs, the California Legislature adopted SB 815 (C.hapter 660 of
the Statutes of 2007) as amended by AB 2649 (Chapter 757 of the Statutes of 2012) and AB
2797 (Chaptér 529 of the Statutes of 2016) (collectively, the “State Legislation”) to allow
temporary termination of the Public Trust use restrictions and authorize nontrust leases of
designated seawall lots, including Seawall Lot 322-1, on specific conditions, and subject to
certain findings by the Port Commission and the California State Lands Commission; and

WHEREAS, In November 2012, thé Board of Supervisors adopted Ordinance No. 232-
12 which allows the Port and the Mayor's Office of Housing and Community Development
(“MOHCD”) to enter into a Memorandum of Understanding (the “Pre-Development MOU”) for
development of the Property for affordable housing and providing for Port to receive Jobs
Housing Linkage Program (“JHLP”) credits equal to the difference in the value of a Port

below-market lease and the fair market value of the Property; and

Mayor Farrell .
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WHEREAS, Port and MOHCD staff have since decided that the preferred payment
strategy for the Development is to utilize the anticipated affordable in lieu fees paid to
MOHCD from a future developer of Pier 70 Parcel K North (“PKN"), a site to be sold by the
Port in connection with funding the Pier 70 project, with the condition that if the sale of PKN
or the construction of the PKN project is delayed or never materializes, MOHCD will need to
pay the Port the Property’s fair market value from another source; and

WHEREAS, Between April 2014 and May 2018, the Port and MOHCD entered into-the
Pre-Development MOU and completed most of the tasks enumerated, including (i) MOHCD'’s
competitive solicitation and selection of the Developer led by BRIDGE Housing Corporation
(“BRIDGE") and the John Stewart Company (“JSCo") which formed 88 Broadway Family LP
(the “Developer”) to undertake the proposed developmenf; (ii) the Port’s consent to MOHCD’s
selection; (jii) the Developer’s submission of its initial development proposal; (iv) the Port's
determination to exclude a public parking garage from the development due to financial
infeasibility; (v) MOHCD proviéion of predevelopment funding for the Development; (vi) Port,
MOHCD, and the Developer negotiation and drafting required transaction documents ; and
(vii) the Developer's completion of a number of entitlement tasks, including completion of
CEQA and receipt of other land use authorizations required for the Developmeht; and

WHEREAS, Staff of the Port, MOHCD, and the Developer have collectively conducted
extensive community outreach and solicited comments and feedback from stakeholders to
forrﬁ a general consensus on the goals/objectives of the Development, including its
architectural design, compatibility with the Historic District and its targeting of a wide spectrum
of households with limited incomes and MOHCD hired a joint venture team of Mark

Cavagnero Architects and Cary Bernstein Architects which conducted site design analysis

-and held a community design workshop, where design criteria were discussed with the public

for the Property, and an adjacent City Parcel was added to provide hoﬁsing for seniors, and

Mayor Farrell
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these outreach efforts took over 36 months and resulted in the overall Project consisting of
both buildingé being supported by almost all stakeholders including members of the
Northeastern Waterfront Advisory Group; and

WHEREAS, The Developer's initial proposed development had included up to 130
affordable, rental family housing units with ground level spaces for retail, commercial, other
ancillary uses, and open spaces on the Properti; (the “Family Project”) and, as mentioned

above, in response to the community’s desire for seniors to benefit from the development as

~ well, MOHCD sought and received City’s consent to add the adjacent City property located at

735 Davis Street (“City Parcel”) to the overall proposal to provide up to 50 to 55 senior
housing units (the “Senior Project”); and

WHEREAs; The Property and the City Parcel currently operated as surface parking
lots will be demolished and then improved with two, new six-story, mixed-use residential
buildings for family and senior housing, respectively, and the Family and Senior projects will
be connected by open mid-block passageways as shown on the Development Schematic
Design, a copy of which is in Board File No.180683 and

WHEREAS, The Family Project will include approximately 18 studio units, 37 one-
bedroom units, 45 two-bedroom units, 24 three-bedroom units, and a manager unit for a total
of 125 affordable units with approximately 137,100 gross square feet (gsf) of residential
dwelling space and épproximately 8,700 gsf of nonresidential space with residents having
access to a common, chmunity room on the ground floor, an open podium courtyard on the
second floor, two open decks on the fifth and sixth floors, a robftop terrace and garden, and
ancillary ground-level uses which could include retail/oommerciél, a childcare center with an
outdoor play area, and a bhildcare arcade, subject to the passage of AB 1423
(Assemblymember Chiu; 2018) which includes technical amendments to the State Legislation;

and

Mayor Farrell .
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WHEREAS, The Senior Project will include approximately 23 studio units, 29 one-
bedroom units and a manager unit for approximately 53 affordable units with approximately
44 136 gsf of residential dWeIiing space and approximately 1,260 gsf of non-residential space
and seniors in this project will have access to a community room,-an open courtyard on the
first floor, a rcOf deck on the fifth floor, and ground-level uses which could include
retail/commercial and a community room; and

WHEREAS, The Department of City Planning (“Planning Department”) prepared a
Draft Initial Study/Preliminary Mitigated Negative Declaration (“PMND”) and Mitigation
Monitoring and Reporting Program (“MMRP”) for the Project and published the Drafi PMND
and MMRP for public review on October 25, 2017, which were available for public comment
until November 27, 2017; and

. WHEREAS,‘The Planning Commission held a public hearing on the PMND and found
tha’i the contents of the PMND and the procedures through which the PMND was prepared,
publicized and reviewed complied with the California Environmental Quality Act (California
Public Resources Code, Sections 21000 et seq.) (CEQA), 14 California Code of Regulations
Sections 15000 et seq. (the “CEQA Guidelines”) and Chapter 31 of the San Francisco
Administrative Code (“Chapter 317) and finalized the PMND (the Final MND); and

| WHEREAS, On March 9, 2018, the Environmental Review Officer signed the FMND for
the Project and the Final MND was issued in compliance with CEQA, the CEQA Guidelines
and Chapter 31; and ,

WHEREAS, On May 3, 2018, the Planning Director found the FMND was adequate,
accurate andA objective, reflected the independent analysis and judgment of the Planning
Director, and adopted the FMND and the MMRP, and authorized the Project in the Affordable

Housing Project Authorization; and

Mayor Farrell . .
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WHEREAS, The Historic Preservation Commission approved with conditions the
Certificate of Appropriateness Motion No. 0335) for the Project on April 4, 2018, on file with
the Clerk of the Board of Supervisors in File No. 180683, and incorporated herein by this.

reference; and

WHEREAS, The Planning Department Commission Secretary is the custodian of
record for the file for Case No. 2016-007850PRJ at 1650 Mission Street, Suite 400, San
Francisco, California; and |

WHEREAS, The FMND and the MMRP has been made available to the public, the Port
Commission and the Board of Supervisors for their review and action and which is on file with
the Clerk of the Board of Supervisors in File No. 180683, and incorporated herein by this
reference; and _

WHEREAS, The Port Commission, by Resolution 18- found that the FMND is
adequate for its use as the decision-making body for the Development, that there is no
substantial evidence that the Development will have a significant effect on the environment
With the adoption of the measures contained in the MMRP to avoid potentially significant
environmental effects associated with the Development, and adopted the MMRP and found
that all required mitigation measures identified in the FMND and contained in the MMRP will
be included in the Port’s Lease; and |

WHEREAS, Port and Developer have negotiated and the Port Commission has
approved by Resolution 18- an Option to Lease Agreement which includes the form of
ground lease (the “Option Agreement”) a copy of which is included in Board File No. 180683 )
to provide the Developer with evidence of site contrdl to support'its application for an
allocation of low-income housing tax credits from the California Tax Credit Allocation
Committee, and Developer must exercise its option by June 30, 2020 subject to extension;

and

Mayor Farrelt
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WHEREAS, The Port and MOHCD have negotiated a new Memorandum of
Understanding for interdepartmental coordination to be effective during the Lease term (the
“Port-MOHCD MOU?") including, among other things, the amount and manner in which
MOHCD will pay the Port the Property’s fair market value, MOHCD’s consent to the Lease,
and coordination between the departments in administering and enforcing the Lease; and

WHEREAS, Under Charter, Section B7.320, the Board of Supervisors may approve a
memorandum of understanding between the Port Commission and another department of the
City, approved by the Port Commission by resolution; and

WHEREAS, A copy of the form of Lease and the Port MOHCD MOU as approved by
the Port Commission in Port Commission Resolution 18-% are in Board File No. 180683 and
are incorporated in this resolution by reference; and »

WHEREAS, The Developer has been formed by BRIDGE and JSCo to lease the Port
Property and develdp the Family Project and the Senior Project and BRIDGE and JSCo each
has the requisite qualiﬁcations and the wherewithal to perform as co-developers and project
managers and have developed several projects in San Francisco with similar complexity
profiles; and

. WHEREAS, MOHCD is providing the Developer with financial assistance for the
development of Family and Senior Projects and to leverage equity from an allocation of low-
income housing tax credits and other funding sources to construct and operate the
Development; and

WHEREAS, The Developer is required to éxecute the Lease substantially in the form of
the Lease attached to the Option Agreement and included in Board File No. 180683; and

WHEREAS, The material terms of the Lease include: (i) a term of 57 years with an

extension option for 18 additional years; (ii) tenant responsibility for all property taxes and

assessments levied against the Property; (iii) use only for affordable housing with residential

Mayor Farrell
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tenant rent and income levels se.t at between 30% to 120% of the area median income (‘;AMI”)
and other ancillary purposes permitted by the State Legislation and AB 1423 if enacted into
law; (iv) annual base rent for the residential portion of $20,000 with escalation every five years
in line with changes to the AMI; (v) except as provided in (vii), all net sales or refinancing

proceeds to be used for the benefit of the Development, including required maintenance,

" needed capital improvements, and operational subsidy; (vi) at Lease termination, the Port

Property with or without the building, at Port's sole discretion, shall revert to the Port; (vii) 15%
of net proceeds from any refinancing or sales of the retail/restaurant space paid to Port as
additional rent; (viii) 30% of the net revenues from retail subleases or 15% of the gross
revenue from all other nonresidential subleases are paid to Port as additional rent; (ix) tenant
responsibility for construction, operation and maintenance of the Property; (x) Port ownership
fee title to the land and tenant ownership of fee title to all improvements; (xi) Port notice of
defaults to the tenant and MOHCD, and the tenant’s limited partners and lenders and allow
any such parties the right to cure such default; and (xii) encumbrance of the leasehold interest

to secure loans, subject to approval by the Port and MOHCD; and

WHEREAS, The Director of Property, in consultation with the Port (and the California
State Lands Commission through the Port), conducted an appraisal of the Property dated

. 2018 with an indicated value of $ ‘and

WHEREAS, The Port MOHCD MOU provides for the reappraisal of the Property within
90 days of the closing of the Lease and the Port Commission, by Resolution 18-__, a copy of
which is in Board File No. and incorporated in this Resolution by reference, provides
the Port Executive Director the delegated authority to execute the Lease, provided that the
appraised value is no less than which is the net present value of the income
stream from the Property with its existing surface parking lot use (subject to approval of the

California State Lands Commission as to the appraised value); and

Mayor Farrell :
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WHEREAS, On July 10, 2018, by Resolution 18-__, the Port Commission found, |
among other thingvs that: 1) Seawall Lot 322-1 is no longer needed for Public Trust purposeé,
2) the combined consideration under the Port MOHCD MOU and Lease is equal to fair market
value, and 3) the Lease Aincludes terms that are consistent with prudent land management

practices as defined in the State Legislation (collectively, the “Public Trust Findings”); and

WHEREAS, By letter dated June 15, 2018, the Department of City Planning adopted
and issued a General Plan Cohsistency Finding, a copy of which is on file with the Clerk of the
Board in Board File No. 180683 and incorporated in this resolution by reference, wherein the

Department of City Planning found that the Project is consistent with the General Plan, and

with the eight priority policies under Planning Code, Section 101.1; and

WHEREAS, Port Commission Resolution 18-__ also approved the Option
Agreement, the form of the Lease and the Port-MOHCD MOU; recommended Board of
Supervisors’ approval of the Lease and the Port-MOHCD MOU and, subject to
approval by the Board of Supervisors and the Célifornia State Lands Commission, '

approved the Lease; now, therefore, be it

RESOLVED, That the Board of Supervisors has reviewed and considered the FMND
and the record as a whole, finds that the FMND is adequate for its use as the decision-making
body for the Project, that there is no substantial evidence that the Project will have a
significant effect on the environment with the adoption of the measures contained in the
MMRP to avoid potentially significant environmental effects associated with the Project; and,
be it

FURTHER RESOLVED, That the Board of Supervisors hereby adopts the MMRP
incorporated Herein as part of this Resolution by this reference thereto and finds that all
required mitigation measures identified in the FMND and contained in the MMRP will be

included in the Port Lease; and, be it

Mayor Farrell
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FURTHER RESOLVED, That the Board of Supervisors hereby finds that the Project is
consistent with the General Plan, and with the eight priority policies of Planning Code, Section
101.1 for the same reasons as set forth in the letter of the Department of City Planning, dated
June 15, 2018, and hereby incorporates such findings by reference as though fully set forth in
this Resolution; and, be it

FURTHER RESOLVED, That the Board of Supervisors hereby adopts the Port
Commission’s Public Trust Findings as its own and finds that this resolqtion is consistent with
the common law public trust doctrine and the Burton Act, as modified by the State Legislation; |
and, be it

FURTHER RESOLVED, That the Board of Supervisors approves the form and
substance of the Lease, and, if the Developer properly exercises the Option, authorizes the
Executive Director of the Port (or her designee) to execute the Lease and the Director of
MOHCD (or her designee) to consent to the Lease and any such other documents that are
necessary or advisable to complete the lease transaction contemplated by this Resolution;
and, be it |

FURTHER RESOLVED, That the Board of Supervisors authorizes the Executivé
Director of the Port (or her designee) to enter into any additions, amendments or other |

modifications to the form of lease or Lease (including, without limitation, preparation and

- attachment or, or changes to, any of all of the exhibits and ancillary agreements), and any

other documents or instruments necessary in connection therewith, that the Executive

Director of the Port in consultation with the City Attorney, determines when taken as whole,

~are in the best interests of the Port, do not materially decrease the benefits to the Port or the

City with respect to the Port Property, do not materially increase the obligations or liabilities of
the Port and the City, or materially decrease the public benefits accruing to the Port or City,

and are necessary or advisable to complete the transaction contemplated and effectuate the

Mayor Farrell
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purpose and intent of this Resolution, such determination to be conclusively evidenced by the
execution and delivery by the Executive Director of the Port (or her designee) of any such
additions, amendments, or other modifications and authorizes the Director of MOHCD (or her
designee) to consent to such changes; and, be it

FURTHER RESOLVED, That the Board of Supervisors approves thé Port MOHCD
MOU under Charter, Section B7.320 and authorizes the Executive Director of the Port (or her
vdesignee) and the Director of MOHCD (or her designee) to execute and implement the Port
MOHCD MOU; and, be it

FURTHER RESOLVED, The Board of Supervisors authorizes and delegates to the
Executive Director of the Port and the Director of MOHCD, or their designees, the authority to
make changes to the Port MOHCD MOU and take any and all steps, including but not limited
to, the attachment of exhibits and the making of corrections, which they, in consultation with
the City Attorney, determine when taken as whole, are necessary or appropriate to
consummate the Port MOHCD MOU in accordance with this Resolution, including entering
into subsequent interagency memoranda of understanding regarding the Project; provided,
however, that such changes and steps do not materially decrease the benefits to or materially
increase the obligations or liabilities of the City or the Port, and are in compliance with all
applicable laws; and, be it _ ,

FURTHER RESOLVED, That all actions authorized and direcfed by this Resolution
and heretofore taken are hereby ratified, approved and confirmed by this Board of
Supervisors; and, be it

FURTHER RESOLVED, That within thirty (30) days of the execution of the Port
MOHCD MOU and Option Agreemeht being fully executed by all parties, the Port shall

provide copies of the agreements to the Clerk of the Board for inclusion into the official file.

Méyor Farrell
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Item 15 Department:
File 18-0683 Mayor's Office

Legislative Objectives

» The proposed resolution approves several actions to enable development of affordable
housing at 88 Broadway, which is under the jurisdiction of the Port, including (1) approving
the Mitigation Monitoring and Reporting program under the California Environmental
Quality Act (CEQA), (2) affirming the Port Commission’s findings regarding the Public Trust,
and adopting findings that the proposed project is consistent with the General Plan, (3)
authorizing an option to ground lease for up to 75 years and the form of the ground lease
between the Port and the property developer, 88 Broadway Family, L.P. (a partnership
between the nonprofit housing developer BRIDGE Housing Corporation and the private
developer John Stewart Company), and (4) authorizing a Memorandum of Understanding
between the Port and the Mayor’s Office of Housing and Community Development
(MOHCD) for MOHCD to pay the fair market value of the ground lease.

Key Points

= State Assembly Bill (AB) 2649, adopted in 2012, allowed development of affordable housing
at 88 Broadway for up to 75 years, subject to State Lands Commission approval. In 2015,
MOHCD selected 88 Broadway Family, L.P. through a competitive process to develop low
and moderate income housing on the property.

= Approval of the proposed option to ground lease is to be calendared at the July 10, 2018
Port Commission meeting. Therefore, approval of the proposed resolution by the Board of
Supervisors is contingent on approval of the option agreement by the Port Commission.
Also, as of the writing of this report, the State Lands Commission has not granted final
approval of the proposed use of 88 Broadway for affordable housing.

Fiscal Impact

e AB 2649 requires that the City pay fair market value for the use of Port property for
affordable housing, appraised at $14.9 million. MOHCD and the Port expect that
inclusionary housing fees generated by market-rate housing development on Parcel K

" North’ adjacent to the Pier 70 Special Use District, would be used as a source of funds for
MOHCD to pay the fair market value of the 75-year ground lease for 88 Broadway.

e Under the proposed ground lease, 88 Broadway Family L.P (the tenant) would pay base rent
to the Port of $20,000 in the first year, which would be increased every five years based on
increases in the Area Median Income (AMI) but would not be less than $20,000. The Port
projects base rent revenues of $4,075,442 over the course of a 75 year lease.

e In addition, six percent of the floor space at 88 Broadway will be dedicated to
commercial/retail activities. Under the proposed ground lease, 88 Broadway Family L.P will
pay rent to the Port equal to 30 percent of net revenues from the retail operation. The Port
projects revenues of $1,445,166 over the course of a 75 year lease.

Recommendation

= Approve the pfoposed resolution contingent on final approval of the project by the Port
Commission and the State Lands Commission.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
35
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MANDATE STATEMENT

\

City Charter Section 9.118(c) states that any lease of real property for a period of ten years or
more or that has revenue to the City of $1 million or more is subject to Board of Supervisors
approval.

BACKGROUND

The San Francisco Port owns land at 88 Broadway which is currently being used as a parking lot.
State Assembly Bill (AB) 2649, adopted in 2012, allowed development of affordable housing at
88 Broadway for up to 75 years, subject to State Lands Commission approval that the site is no
longer necessary for public trust or Burton Act purposes.1 ‘ :

In 2014 the Port Commission approved a Memorandum of Understanding (MOU) between the
Port and the Mayor’s Office of Housing and Community Development (MOHCD) to explore the
feasibility of developing the site for affordable housing.

In 2015, MOHCD issued a Request for Proposals (RFP) to develop affordable senior and family
rental housing on the Broadway site. Nonprofit housing developer BRIDGE Housing Corporation
collaborated with the John Stewart Company, a private corporation, to respond to the RFP. The
two groups were selected as the most qualified developer of two respondents and jointly
established 88 Broadway Family, L.P.

in June 2018, Clifford Advisory, L.L.C. appraised the fair market value of the property at
$14,900, OOO

DETAILS OF PROPOSED LEGISLATION

The proposed resolution would:

(1) Adopt the Mitigation Monitoring and Reporting Program under the California
Environmental Quality Act (CEQA) for an affordable housing project at 88 Broadway
along with an affordable housing project on city-owned property at 735 Davis Street;

(2) Affirm the Port Commission’s Public Trust findings and adopt findings that the Project is
consistent with the General Plan, and the eight priority policies of Planning Code,
Section 101.1;

(3) Authorize an option to ground lease the property to 88 Broadway Family, L.P.; the
option would be in effect from the Board of Supervisors approval of the proposed
resolution through June 30, 2019 with a 12-month option to extend through June 30,
2020. The terms of the lease are: an initial 57-year ground lease, with one 18-year
option to extend?, between the City as landlord and 88 Broadway Family, L.P. as tenant

! The Burton Act granted tidelands within the city limits to San Francisco in 1968, which gave control of these lands
to the Port subject to the trust agreement. Under the trust agreement, use of Port land is generally restricted to
marltlme commerce and recreational uses.

2 MOHCD typically develops 99 year ground leases for affordable housing development; the lease at 88 Broadway
is 75 years in total to comply with the Burton Act.

SAN FRANCISCO BOARD OF SUPERVISORS : ' BUDGET AND LEGISLATIVE ANALYST
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for $20,000 annual base rent to construct 124 units of multifamily rental housing for low
and moderate income persons at 88 Broadway;

(4) Authorize the execution of a Memorandum of Understanding between the Port and the
Mayor’s Office of Housing and Community Development for payment of fair market
value for the Port Property and other interdepartmental coordination

(5) Authorize the Acting Director of Real Estate and Director of MOHCD to execute
documents, make certain modifications, and take certain actions in furtherance of the
resolution.

Low and Moderate Income Housing Development

88 Broadway Family, L.P will demolish the surface parking lot currently located at 88 Broadway
in order to build two six-story, mixed use residential buildings for 124 affordable apartments for
family and senior housing, plus one manager unit. The apartments would consist of 18 studios,
37 one-bedroom apartments, 46 two-bedroom apartments, and 24 three-bedroom
apartments. The 124 épartments would be leased to families at the following income levels: 5
units are reserved for households at or below 30 percent of the Area Median Income (AMI); 44
units are reserved for households at or below 50 percent AMI; 55 units are reserved for
households at or below 60 percent AMI; 11 units are reserved for households at or below 80
percent AMI; 5 units are reserved for households at or below 100 percent AMI; 5 units are
reserved for households at or below 120 percent AMI. In addition, the residential buildings
would3include retail/commercial space taking up approximately six percent of the usable floor
‘space.

Total development costs for 88 Broadway are estimated to be $90,729,865. Development is
funded by federal Low Income Housing Tax Credits, loans and grants from the State of
California, developer equity, MOHCD gap financing, and other sources.

The key provisions of the Ground Lease are shown in Table 1 below.
Table 1: Key Provisions of Ground Lease

Lease Terms: 88 Broadway

Size of Property 37,810 square feet
Lease Period 57 years (approximately March 2019 through March 2076)
Options to extend lease Tenant has one 18-year option to extend the lease through
' _ 2094 for a total lease term of 75 years
Base rent $20,000 per year
Adjustments to base rent Base rent will be adjusted every fifth year; Rent is adjusted by

taking base rent multiplied by the percent change in AM|,
unless AMI has decreased

Taxes, insurance, maintenance, Paid by tenant

utilities .

Appraised Value $14,900,000, appraised June 15, 2018
Number of Units 124 Affordable rental housing units

Source: Lease between 88 Broadway Family, L.P and the City and County of San Francisco

*The building will have a total of 145,800 square feet; 8,700 square feet are reserved for commercial use.
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Planning Department Determination

In March 2018, the Planning Department completed an environmental review which
determined that the project could not have a significant effect on the environment. The
Department also put mitigation measures in place to avoid potentially significant
environmental effects. In April 2018 the Historic Preservation Commission approved the
project and issued a Certificate of Appropriateness. Finally, in June 2018, the Planning
Department found the project to be in conformity with the General Plan and the eight priority
policies of Planning Code Section 101.1.

Additional approvals required

Approval of the proposed option to ground lease is to be calendared at the July 10, 2018 Port
Commission meeting. Therefore, approval of the proposed resolution by the Board of
Supervisors is contingent on approval of the option agreement by the Port Commission.

Also, as noted above, AB 2649, allowed development of affordable housing at 88 Broadway for
up to 75 years, subject to State Lands Commission approval that the site is no longer necessary
for public trust or Burton Act purposes. As of the writing of this report, the State Lands
Commission has not granted final approval of the proposed use of 88 Broadway for affordable
housing.

FISCAL IMPACT

According to the proposed Memorandum of Understanding (MOU) between the Port and
MOHCD, as compensation for the ground lease for use of 88 Broadway as affordable housing,
the Port will be paid (1) fair market value of the 75-year ground lease by MOHCD at the current
appraised value of $14.9 million,* and (2) rent paid by the property tenant to the Port.

Fair Market Value of 88 Broadway

AB 2649 requires that the City pay fair market value for the use of Port property for affordable
housing.® Under the proposed MOU between the Port and MOHCD, MOHCD will pay the fair
market value from any source of funds available to MOHCD. MOHCD and the Port expect that
inclusionary housing fees generated by market-rate housing development on Parcel K North?®,
adjacent to the Pier 70 Special Use District, would be used as a source of funds for MOHCD to
pay the fair market value of the 75-year ground lease for 88 Broadway.’

* According to the MOU, if the ground lese does not close within 9 months, the property will need to be re-
appraised.

> The Board of Supervisors adopted an ordinance in 2012 (File 12-0816, Ordinance No. 232-12) that stated: “The
Port would be authorized to enter into a lease for affordable housing at below market rents if the Port receives fair
market value by other means”.

® parcel K North is Port-owned land outside of the public trust, which the Port plans to sell to a private developer
for development of market rate housing. Market rate housing developed on Parcel K North is subject to the City’s
inclusionary housing requirements.

’ The Port would continue to own the land; payment of fair market value by MOHCD to the Port is compensation
for the 75-year ground lease.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
38



BUDGET AND FINANCE SUB-COMMITTEE MEETING Juy 12,2018

According to Ms. Faith Kirkpatrick, MOHCD project manager, MOHCD estimates that
inclusionary housing fees generated by market rate housing development on Parcel K North will
be sufficient to cover the fair market value of 88 Broadway plus interest. Ms. Kirkpatrick states.
that these inclusionary housing fees have not been dedicated to other MOHCD affordable
housing development.

Rent Paid by Tenant

Under the proposed ground lease, 88 Broadway Family L.P (the tenant) would pay base rent to
the Port of $20,000 in the first year, which would be increased every five years based on
increases in the Area Median Income (AMI) but would not be less than $20,000. If the base rent
were to remains at $20,000 for the duration of the initial 57 year term, the Port would receive
$1,140,000 in total base rent. Should the tenant agree to extend the lease for an additional 18
years, the City would receive an additional $360,000. According to Mr. Ricky Tijani, Port
Development Project Manager, the Port projects base rent revenues of $4,075,442 over the
course of a 75 year lease.

In addition, six percent of the floor space at 88 Broadway will be dedicated to commercial/retail
activities. Under the proposed ground lease, 88 Broadway Family L.P will pay rent to the Port
equal to 30 percent of net revenues from the retail operation. According to Mr. Tijani, the Port
expects to receive approximately $16,000 in average annual revenues from commercial and
retail subleases. The Port projects revenues of $1,445,166 over the course of a 75 year lease.

if 88 Broadway Family L.P subleases to wireless communication sites, advertising,'or other uses,
88 Broadway Family L.P will pay the Port 50 percent of sublease rent. Since none of these
subleases are contemplated at this time, the Port does not have estimates for these additional
revenues at this time. '

RECOMMENDATION

Approve the proposed resolution contingent on final approval of the project by the Port
Commission and the State Lands Commission.
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GROUND LEASE AGREEMENT

This Ground Lease Agreement is by and between the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation ("City"), operating by and through the San Francisco
Port Commission (“Port”), as landlord, and 88 Broadway Family LP, a California Limited
Partnership as Tenant ("Tenant"). The exhibits, schedules and this Lease Agreement are and
shall be construed as a single instrument and are referred to herein as this "Lease".

This Lease is made with reference to the following facts and cir/ mstances:

A. Port is an agency of the City, exercising its functions and-p ef's,over property under
its jurisdiction and organized and existing under the Burton Act and th C1ty s Charter. The Port
of San Francisco Waterfront Land Use Plan, including the Waterfrt design and Access
Element (“WLUP?”) is Port’s adopted land use document for property‘ ithin Port jurisdiction,
which provides the policy foundation for waterfront developm nt and improvement projects.

B. Most Port property consists of tidelands an submerged lands th are - subject to the
common Jaw public trust doctrine, the California Constitution, the Burton Act, and the related
transfer agreement under which the State of Califofpia (the “State”) transferred most-of the San
Francisco waterfront to the City in 1969. - 3

C. As further described and depicted in Exhibit A:

a rectangular land parcel, assigned AP Lot 007, Block 0140;

and Vallejo Streets and is located in the Northeast Waterfron
SWI.. .

cawall Lot 322-1 (“SWL 322-17) i
h frontages on Broadway, Front
of the WLUP. SWL 322-1 is

acceptable uses for t

E. Port and'the-
(“MOHCD”) have been j Jom in
Premises under.state g1slat1 enate B111"815r (Chapter 660) (2007) Assembly Bill 2649

bly Blll 2797- (Chapter 529) (2016)) (“State Legislation”) that

MOHCD executed a Memorandum of; nderstandlng (the “Predevelopment MOU”) that sets forth
their respective roles and respon51b111tles with respect to the Project (Port Commission

Reso. 14- 16) contemplated by the Predevelopment MOU, in 2015/2016, MOHCD
conducted a comp"” itive solicitation process to select a developer respons1b1e for
predevelopment, ¢ ) truction; and operation of the Project. In April 2016, MOHCD awarded
the opportunity to a'developer-team led by BRIDGE Housing Corporatlon (“BRIDGE”) and the
John Stewart Company (¥JSCo”) who formed 88 Broadway Family LP (the Tenant under this
Lease) to serve as the \developer for the Project.

F. On or about July 1, 2017, Port, MOHCD and Tenant entered into an Agreement On
Term Sheet And Port Transaction Documents For The Implementation Of 88 Broadway Project
On Seawall Lot 322-1 at Broadway and Front Streets, San Francisco to set forth the process,
terms, and conditions upon which the parties to that agreement would negotiate terms for the
transaction documents for the pre-development phase and development and operation of the
proposed Project (“Negotiation Agreement”) including terms for an option agreement and a long-
term ground lease with the Port as well as other related agreements and documents to which the
Tenant and Port are parties (collectively, the “Transaction Documents”). The term of the
Negotiation Agreement is coterminous with the term of the Predevelopment MOU. Both the
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Negotiation Agreement and Predevelopment MOU will terminate on the commencement date of
this Lease.

G. The Project includes developing the Premises with up to 120-130 affordable rental
family housing units, ground floor retail/commercial space of less than 5,000 square feet each,
other ancillary uses and open space consisting of two mid-block passages to allow for
neighborhood passage to the Northeast Waterfront and public art (the “Initial Improvements™) as
further described in the Project Description/Scope of Development attached hereto as Exhibit B.

H. Concurrently with its development of the Project, Tenant intends to construct or cause
construction of an estimated 50 to 55 units of senior housmg at 735 Davis Street (“Davis Street

Project”), which is a property adjacent to the Premises and controlled byMOHCD The Davis
Street Project is not subject to the provisions of this Agreement.

I. MOHCD will finance a portion of the development co “the Project, including
pre-development costs pursuant to that certain Loan Agreement dated. May 12, 2017 between
MOHCD and Tenant. MOHCD and Port entered into a Memorandum of Understandmg (the
“Development MOU”) under which MOHCD will, prior to execution of the‘ground lease, pay Port
the fair market value of the Premises as appralsed based on its value for its highest and best use
without restriction no more than ninety (90) days pr1or to ground lease execution, In exchange
for such fair market value payment, the Port willimpose restrictions limiting the Premises to
affordable housing uses for the term of the ground lease. Rent. under this Lease shall be twenty
thousand dollars ($20,000) per year plus a share of any cash flow generated by any commercial
uses, which is the fair market value of the leasehold interest-with the affordable housing
restrictions imposed. The Development MO will replace thé Predevelopment MOU and the
Development MOU will have a term conc 1th the term of'this Lease. Given MOHCD’s
financial commitments to the Project and T

enforcement activities a
this Lease.

City hasbeen advised that tate- eglslauon can be read as placmg certain
operty other than certain types of housing units (AB 2649; § 5). The
rently seekmg*leg' ation, which*would not become operative until January 1 2019 at
to explicitly exempt fromthe restrictions other types of housing units and uses
ancillary t .‘;‘the prov1s1on of ffordable housing, such that the Project could include Middle

ing Department reviewed the Project combined with the adjacent Davis
Street Project and issued a Préliminary Mitigated Negative Declaration (2017-007850ENV) on
October 25, 2017. The Mitigated Negative Declaration became final on March 9, 2018. The
Mitigation Measures and Improvement Measures in the Final Mitigated Negative Declaration
will be enforceable conditions of the Mltlgauon Monitoring and Reporting Program which will
be incorporated into the lease.

M. As requlred by Assembly Bill 2649, which authorized Port to submit to the
procedures set forth in the Planning Code for obtammg a Certificate of Appropriateness or
comparable determination, on April 4, 2018, the Historic Preservation Commission adopted a
Certificate of Approprlateness with conditions by Motion No.0335 for the Project.

N. On May 3, 2018, the Director of the SF Planning Department adopted the Final
Mitigated Negative Declaration and authorized the Project and the Davis Street Project pursuant
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to its authorization under SF Planning Code Section 315 and found that, on balance, the Project
is consistent with the City’s General Plan.

0. On| ], 2018, by Resolution No. XX-XX, the Port Commission
adopted the Final Mitigated Negative Declaration and Mitigation Monitoring and Reporting
Program; and, among other things: approved an option agreement for the Premises (“Option
Agreement”) setting forth the specific terms and conditions under which Port and Tenant would
enter into a ground lease, including the conditions for exercising the option and for execution and
delivery of a ground lease and a form of ground lease (“Form Ground Lease™); approved the
schematic design for the PrOJect attached hereto as Exhibit C (“Schematic Design’); made
findings that the Project is consistent with the State Legislation; and authorized the Executive
Director to seek necessary approvals from the Board of Supervisors nd the California State
Lands Commission.

P. On| 1, 2018, by Resolution No. XX ~
confirmed the Port Commission’s trust-related findings and approved t
and adopted the Mitigation Monitoring and Reportmg Prog

Q. Onf

‘Board of Supervisors
o Form of Ground Lease

this Lease and the Development MOU.

R. On or about [date], 2018, Tenant and Port entered into the Option Agreement. On or

about [date], Tenant exercised its option::-The Parties have ﬁnahzed this Lease based on the

have been satisfied or waived and the Parti
terms and conditions hereof.

r good an‘d;xvaluable con51derat10n the receipt
ort and Tenant enter into this Lease on the

RECITALS

The foregoi
“asif fully set forthl

§s- | Port of San Francisco

Pier 1

San Francisco, California 94111
Attention: Director of Real Estate

Telephone: (415) 274-0400
Facsimile: (415) 274-0494

Tenant’s Address: | 88 Broadway Family LP, a California limited partnership
600 California Street, Suite 900
San Francisco, CA 94108
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Contact Information for
Tenant's Agent for Service
of Process (including
address) :

Rebecca V Hlebasko

88 Broadway Family LP, a California limited partnership
600 California Street, Suite 900

San Francisco, CA 94108

Telephone:  415-989-1111 x7075

Facsimile: 415-498-4898

Commencement Date;
Expiration Date:

This Lease will become effective as of the Close of Escrow
(“Commencement Date”) and shall expire on the date that is fifty-
seven (57) years from the Commencement Date. Promptly
following the Commencement Date, Port and Tenant shall
execute a Form of Commencement Date and Expiration Date
Memorandum substantially in thé form attached hereto as
Exhibit D, confirming the actual Comme' ement Date and
Expiration Date, but eithe \
affect such dates.

The Parties agree th

pon Port’s issuance of aC

cupanoy for the Residential Prtion of

d'in Section.13.9 (Certificate ‘of Final

Completlon and Occupan ), the Explratlon Date will be

automatlcally extended to the date that is fifty-seven (57) years
ofFi

'u'

tion of the Building without
rties. Prom ptly followmg the Port’s
f Flnal Completlon and Occupancy

yohd December 31, 2105.

ovided by and subject to Section 5.1(a) (Option to Extend
1);:Tenant, in its sole discretion, shall have one (1) option to
-(“Extension Option™) the Term for eighteen (18) years
“Extended Term”).

i| As further described in the Project Description/Scope of

_Development attached hereto as Exhibit B and the Construction
| Documents, Tenant shall construct the Initial Improvements
(sometimes referred to herein as the “Building”) in accordance
with the dates specified in the Schedule of Performance,
attached hereto as Exhibit F.

Permitted Use and
Occupancy Restrictions.

The Premises shall be used solely for the construction and
operation of the Improvements with the following uses:

(A) Residential Units: One Hundred Twenty-Four (124) units
of affordable rental housing with One Hundred Three (103)
units restricted for Low Income Households and Twenty-

“one (21) units restricted for Moderate Income Households, plus
one manager’s unit (collectively, the “Residential Portion”).
Notwithstanding the foregoing, in the event state law is
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amended, the Residential Portion may consist of a maximum of
five (5) units for Middle Income Households, a maximum of
sixteen (16) for Moderate Income Households, a minimum of
ninety eight (98) units for Low Income Households, and a
minimum of five (5) units for Extremely Low Income
Households. Changes to the levels of affordability of
Residential Portion as provided in this Section are prohibited
without MOHCD’s prior written approval.

For purposes of this Lease, the Residential Portion will mclude
residential units in the Ground Floor Units, if any, and common
areas, service areas for loading, bu11§11ng services and Building
Systems regardless of whether such areas also service the
Ground Floor Units.

Upon the Completion of eonstructlon one hundred percent
(100%) of the Residential- Units® (except for the manager’s unit)
must be occupied or held vacant and available for rental by
Extremely Low Income Households, Low Income > Households,
Moderate Income Households, and Middle Tncome 40useholds
(if permitted by Law)-Id ,dditio‘ ,.if Tenant obtalns‘a LOSP
contract, Tenant will s

-afé open to the,  public or bther trust-consistent uses subject
toPort’s approval'in its sole and absolute discretion, after
pltation with State:Eands as to consistency with the Public

£such cons Itation is determined to be necessary by Port;

oor Unit #2: approximately 4,300 square feet of
:cl}e ground floor to be used for: (i) affordable housing

e amended; or (ii) trust-consistent maritime, public space,

etail, commerc1a1 or other trust-consistent uses subject to Port’s

pproval in its sole and absolute discretion, after consultation

+with State Lands as to consistency with the Public Trust, if such
consultation is determined to be necessary by Port.

(collectively, and for convenience of reference in this Lease
only, the uses under (B) and (C) are referred to herein as
“Ground Floor Units”).

No Market Rate Housing: | The Residential Portion shall be used by Tenant and any
Transferee, Lender, Subsequent Owner, or any other party solely
for the Permitted Uses for the Residential Portion as set forth
above. Any other use of the Residential Portion is prohibited.

The income limits for households set forth in this Lease apply at
initial occupancy by a Residential Occupant. Tenant shall not
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be obligated to terminate the tenancy of any Re51dent1a1
Occupant due to an increase in the household’s income, even if
such Residential Occupant no longer qualifies as an Extremely
Low Income, Low Income, Moderate Income or Middle Income
Household and the Residential Occupant’s continued occupancy
will not be a default of this Lease.

Transfers: | This Lease is personal to Tenant and all Transfers are prohibited
except in accordance with Section 25 (Ttansfers). Port and
MOHCD hereby acknowledge the Leasehold Mortgages

Option Agreement.

Subdivision: | With ninety (90) days’ prior-w:
elect to subdivide the Real Property into two © rho_re (arr space)

requrred approvals and
otherwise provided by this
in is sole:discretion, a subdrvrded_, parcel may be not Transferred.

1g of is permrtted as spec1ﬁed in

covenants, cdﬁditieﬁ
provrded that they af 1ally
ity as trustee under the Burton Act and the

tances will Tenant place or suffer to be placed
or encumbrance on Port’s fee interest in the Premises.
: vill-n6t subordinate its interest in the Premises nor its right

to receive rent to any Lender. As provided in this Lease,
includlng without limitation Section 33 (Leasehold Mortgage),
prOJect financing from institutional lenders, governmental
entities, nonprofits and other lenders may be secured by Tenant's
Leasehold Estate or a Subleasehold Estate and Port will consent
to reasonable provisions in lease riders and/or affordability
covenants/restrictions required to receive public financing if such
riders and covenants (including tax credits, and state grants or
loans) are approved by MOHCD, provided that such riders and
covenants are materially consistent with this Lease, Port’s
authority as trustee under the Burton Act and the favorable
Consistency Determination made by the Port Commission and
State Lands in the Resolutions referenced in Recitals O and Q or
required to be made hereafter, and do not increase Port’s liability
| as reasonably determined by Port.
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Rent: | Rent shall consist of the following: (i) as material consideration
for Port to forgo participation in proceeds attributable to a Sale
of the Residential Portion, rent in an amount of twenty thousand
dollars ($20,000) per year subject to escalation as provided in
Section 6.1 (“Base Rent”); plus, (ii) for any Retail Sublease,
Retail Rent as described in Section 6.2 (Retail Rent); plus, (iii)
for any other sublease, Excess Rent as described in Section 6.3
(Excess Rent); plus (v) Participation Rent as described in
Section 25.11(b) (Participation in Sale).

Security Deposit: | Ten Thousand Dollars ($10,000)

Management Plan: | All Permitted Uses must be perf rmed’ ompliance with the
City-approved ManagementPlan which'will include rules,
policies and procedures for the.day-to-day operatlon of
Premises, including thé childcare center (if any) bulldmg
management, leasmg procedures marketing, and: reportmg
requirements attached ] reto as Exhzblt G and hereby
incorporated. '

view Tenant's Management Plan
VlSlonS All revisions to the

City may, from time to time;
and mak&recommendations: f

Property Managemem‘

e operty- Manager shall not be deemed a Transfer or
Alease hereunder; each Property Manager will be Tenant’s

ent. The Property Manager shall be subject to all terms and

1s of this Lease, including without limitation, the

roperty Manager constitutes a breach by Tenant. Tenant is
olely responsible for ensuring that the Property Manager is
ware of and comply with all of the applicable provisions of this
 ['Lease and Tenant acknowledges that Tenant shall be subject to
default and termination provisions under this Lease if a Property |
Manager fails to comply with applicable terms and conditions of

p this Lease.

Surrender: | At the end of the Lease Term, Tenant shall surrender the
Premises as a single parcel and all structures, buildings, and
appurtenances on the Premises must be repurposed, modified or
removed including any necessary restoration or remediation to
facilitate Public Trust uses, if so specified by Port in its sole
discretion in its Notice of Removal under Section 15.2 in a
manner that otherwise allows compliance with state law,
including Section 9 of AB 2797 (as may be amended).
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Development Projects:

SFPUC North Shore Force Main Rehabilitation Project;

SWL 323 - 324 Teatro Hotel project; Water Emergency
Transportation Agency Downtown Ferry Terminal Project at
The Ferry Building; and the Seawall Earthquake Safety Project

Mitigation Measures and
Improvement Measures
Monitoring and Reporting
Program (“MMRP”):

In order to mitigate any potential significant environmental
impacts of the project, Tenant agrees that its development and
operation will be in accordance with the MMRP attached as
Exhibit H and fully incorporated herein. Tenant is responsible
for implementation and compliance with'all required measures
relating to Tenant’s activities. As appropriate, in addition,
Tenant will incorporate the MMRP:into any contract for the
development and/or operation of the Premises. Failure to
comply with the requirements of this Section shall be a default
of this Lease.

Good Neighbor Policies: | Tenant, any Property. Manager and all Subtenants:will be
requ1red to abide b Port’s and Clty s Good Nelghborj?ollcles
of any new or revised Good Nélghbor Policies. Any such
policies shall-b i to 51m11ar or related types of

Prior License:

\'contractors Subtenants and others in each case acting as an

-obligations under this Lease shall be subject to all terms and

s.otherwise specified in this Lease, the Parties
ackno 1nge and agree that, Tenant may, in the ordinary course
of business, perform its obhgatlons under this Lease through

gent of Tenant. Each of Tenant’s Agents performing Tenant’s
conditions of this Lease and a breach caused by Tenant’s Agent

constitutes a breach by Tenant subject to default and termination
provisions under this Lease. :

Utility Corridor Serving
Davis Street Project.

The Permitted Use may include construction and operation of a
subsurface utility corridor located directly underneath the
North/South mid-block passage open space that services the
adjacent Davis Street Project. Any utility corridor and
appurtenances thereto shall be an Improvement under this Lease
and subject to all the terms and conditions of this Lease.
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[Placeholder to add new Laws and City Requirements effective
prior to the Commencement Date of this Lease].

Lease Prepared By: | Ricky Tijani, Planning and Development

3. MOHCD ROLE AND OBLIGATIONS

3.1. MOHCD’s Consent. This Lease and all amendments hereto are subject to
MOHCD’s consent in its sole discretion. MOHCD will assist Port with the. followmg duties and
responsibilities under this Lease.

3.2. Coordination of Management Roles.

(a) As between Port and MOHCD, MOH D shall > primary monitoring,
managerial and administrative authority with respect to the pr v ection 10 (Housing
Requirements) of this Lease. MOHCD shall have primary ‘approval rights over any changes
Tenant wishes to make to the number of units designated for Low Income and Moderate Income
households or any modification to the levels of affordability of Residential Portion. _}Port shall
have primary monitoring managerial and administrative authority.with respect to all ‘other
provisions. Port and MOHCD will work in good faith ¢ sulf with the other of all
managerial, administrative and enforcement issues.

3.3. MOHCD:, 'Rtght to Pay Taxes and Impositions. Unless Tenant is exercising its
right to contest the I atax under Section 7.2 (Contests), if Tenant fails to pay and
discharge any impositi g fines, penaltles ‘and interest) prior to delinquency, MOHCD
at its sole option, may (butisnot ob igated to) pay or dlseharge the same; provided that prior to
paying any such-deli quent Imposition;-M( €D'shall give Tenant written notice specifying a
date that i is: at least days ,f lowmg thedate such notice is given after which MOHCD
s . nt fails, on or before the date specrﬁed in such notice,
either to pay the delinque t<Imp051t r:tO notlfy MOHCD that it is contesting such Imposruon
then' MOHCD may thereafter pay such Imposition, and the amount so paid by MOHCD
“any:interest and penalties thereon paid by MOHCD), together with interest computed
OHCD makes such payment, shall be payable by Tenant to Port as Additional

's Right to Cure Tenant's Default. MOHCD, at any time after Tenant
commits a default, m MOHCD's sole option, cure the default at Tenant's cost and Port
agrees to accept such cure as if performed by Tenant. If MOHCD at any time, by reason of
Tenant's default, undertakes any act to cure or attempt to cure such default that requires the
payment of any sums, or otherwise incurs any costs, damages, or liabilities (including without
limitation, attorneys' fees) all such sums, costs, damages or liabilities paid by MOHCD shall be
due nnmedlately from Tenant to MOHCD at the time the sum is paid, and if paid by Tenant at a
later date shall bear interest at the Interest Rate. Tenant shall Indemnify the Indemnified Parties
against any Claims in connection with MOHCD’s cure or attempts to cure under this Section.

3.5. MOHCD Consent to Transfers of the Residential Portion and Leasehold
Mortgages. Prior to seeking Port’s consent and as a condition of Port’s consent, Tenant shall
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obtain MOHCD’s written consent to any Transfer of the Residential Portion under Section 25.1
(Transfers) or any Leasehold Mortgage under Section 33 (Leasehold Mortgage).

3.6. Port is Landlord. Nothing in this Lease is intended to grant MOHCD the rights or
responsibilities of a lessor under this Lease, Laws or in equity. No action by MOHCD shall be
binding upon Port with respect to Tenant or any provision of this Lease. Notwithstanding
anything to the contrary, Port shall be ultimately responsible for all administration and
enforcement of this Lease including without limitation, granting the Extension Term (if any),
declaring an Event of Default, determining the adequacy of and accepting a cure of an Event of
Default, exercising remedies, providing consent and exercising all other rights, duties and
responsibilities of the lessor under this Lease. :

4. DEMISE; AS-IS CONDITION.

4.1.  Demise. In consideration of the agreements, terms and conditions to be
performed by Tenant in this Lease, Port does hereby lease to1 ant, and-Tenant does hereby
hire and take from Port, that certain real property located in the City and County of San
Francisco, as legally described in Exhibit A-1 and depicted-on the Site Plan attached as
Exhibit A-2 comprised of a rectangular parcel of approximately 37,810 square feet of paved land
located at the northeast corner of Front and Broadway Streets (Assessor Parcel Number:
0140- 007) also known as Seawall lot 322-1 (the‘Real Property’), together with all. ~
improvements now located on the Real Property and all the rights‘and privileges appurtenant to
the Real Property and owned by Port, and the Improvem 0 be hereafter constructed on the
Real Property (subject to Section 15.1 (Title to Improvements)), for the Permitted Uses (the
“Premises”). '

4.2.  Consistency With State Legislation/Mandatory Uses ‘enant acknowledges that
the Premises is subject to the Public Trust and State Legislation and that, as a pre-condition of
Port’s execution of this Lease, the Port Commission.and.State.Lands made a favorable
Consistency Determination.-For, purposes of this I'ease, a ble Consistency Determination”
means that all findings, approv: other determinations required by the State Legislation and
any other statutes governing the’ f SWL 322-1, have been made by the Port Commission and
State Lands and they have determined that the permitted uses, consideration to the Port, and
other pertinent provisions,of this Lease are (1) consistent with the State Legislation and other
governing statutes, and (2) do not requiré the Port to acquire additional land or make a deposit to
the Kapiloff.
e

inid Bank Fund pursuant to-Section’5 of Assembly Bill 2649, as amended, or any

/erning the use of Port lands. The Parties further agree that Port may withhold its
> any. ¢ in any Permitted Uses if such changes would result in a

atios \der the Burton Act, or run contrary to the State

Legislation or the favorable Consistency Determination made by the Port Commission or State

Lands in the Resolutions referenced in Recitals O and Q or required to be made hereafter, as

determined by Port in its sole discretion.

43.  Restrictions on Encumbering Port’s Reversionary Interest. Tenant may not
enter into agreements granfing licenses, easements or access rights over the Premises if the same
would be binding on Port’s reversionary interest in the Premises, or obtain changes in applicable
land use laws or conditional use authorizations or other permits for any uses not provided for
hereunder, in each instance without Port’s prior written consent, which consent may be withheld
in Port’s sole discretion. The Parties recognize that for Tenant to carry out the Permitted Uses, it
may be necessary or desirable to obtain additional use, zoning, regulatory or land use approvals
or conditional use authorization relating to the Premises. Port agrees, from time to time, to
reasonably cooperate with Tenant, at no out of pocket cost to Port, in pursuing such regulatory
approvals or authorizations, including, but not limited to, executing documents, applications or
petitions relating thereto, subject to the limitations of Section 12.2 (Regulatory Approvals).

4.4. Title Exceptions and Defects. The interests granted by Port to Tenant pursuant to
this Lease are subject to (i) the maiters reflected in Exhibit J (the “Permitted Title Exceptions™),
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(ii) the rights of Port reserved under this Lease, and (iii) other matters as Tenant will cause or
suffer to arise subject to the terms and conditions of this Lease. Port will have no liability to
Tenant in the event any defect exists in Port's title to the Premises as of the Commencement Date
and no such defect will be grounds for a termination of this Lease by Tenant. Tenant's sole
remedy with respect to any such existing title defect will be to obtain compensation by pursuing
its rights against any title insurance company or companies issuing title insurance policies to
Tenant.

4.5.  Subsurface Mineral Rights. Under the terms and conditions of Article 2 of the
Burton Act, the State has reserved all subsurface mineral deposits, including oil and gas deposits,
on or underlymg the Premises. In accordance with the provisions of Sections 2 and 3.5(c) of the
Burton Act, Tenant and Port hereby acknowledge that the State has reserved the right to explore,

remises, including the
hat, without limiting

(Damage or Destruction). Port will have no 11ab1hty‘ nder this Lease arising o
by the State of such mineral rights (unless the Stafé

a Port program or project and/or the Development Project(s) listed in in Section 2 (Key Lease
Terms) are scheduled to be, or may be, cohstrue ed on property 1n the Vremrty of the Premises.

affic delays and re-routing, loss of street and public parking,
dust, dirt, construetgon S visual obstructlons Tenant hereby waives any and all Clauns
against the Indemnrﬁed arti i

waterfront and the S which Seawall is in need of repair and presents increased risk of
damage to property an jury or death to persons from seismic events; (b) Port's regular
maintenance may invelve activities, such as pile driving, that create noise and other effects not
normally encountered in locations elsewhere in San Francisco due to the unique nature of the
Premises; and (¢) the Premises is located over fill and subject to liquefaction during a seismic
event and presents an increased risk of damage to property and injury or death to persons from
seismic events.

. 4.9.  Seawall. The City is engaged in an effort to prepare for a major earthquake and
‘to create more resilient City infrastructure. As part of this effort, Port is developing a plan to
strengthen the Northern Waterfront Seawall which stretches from Fisherman’s Wharf to Mission
Creek (“Seawall”) to maintain viability of Port’s operations, increase protection of Port and City
assets, and enhance life safety in the face of degradation, flooding, earthquakes, climate change,
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and security hazards. The Seawall was constructed over 100 years ago within the Bay and
supports reclaimed land, or fill, and as a result is more vulnerable to seismic risk. Earthquake
performance of reclaimed land is an issue for coastal communities worldwide. The Seawall
Earthquake Vulnerability Study of the Northern Waterfront Seawall, San Francisco, California
July 2016. Tenant agrees that its waiver of Claims set forth in Section 24 (Indemnity and
Exculpation) is given with full knowledge of the direct or indirect, known or unknown, and
foreseeable or unforeseeable losses and claims (including the potential additional risks of injury
or death to persons or damage to property) due to the Seawall’s condition or the proximity of the
Premises to the Bay and the Seawall. Tenant represents and warrants to Port that Tenant has
received and reviewed the disclosures regarding the Seawall in Section 4.9 (Seawall) including
The Seawall Earthquake Vulnerability Study of the Northern Waterfront.Seawall, San Francisco,
California July 2016 and information on the Port’s website and the FEMA disclosure notice
attached as Schedule 2.

4.10. As-Is Condition. Tenant acknowledges and agrees that Tenant is familiar with
the Premises, the Premises is being leased and accepted in.its "as-is" condition, without any
preparation, improvements or alterations by Port without representation or:warranty of any kind,
and subject to all applicable Laws governing their use; occupancy and possession. Tenant
acknowledges that it has been afforded a full opportumnity to inspect Port’s records relating to
conditions of the Premises. Port makes no represéntation or warranty as to the accurac
completeness of any matters contained in such records'a nantis not relying on any such
information. All information contained in such records is'subject to the limitations set forth in
this Section. Tenant further represents and warrants to Port that Tenant has investigated and
inspected, either independently or through own:choosing, the condition of the
Premises and its suitability for Tenant's business including (i) its quality,
nature, adequacy and physical condition and nal aspects; (ii) its quality, nature, adequacy,
and physical, geotechnical and environment ‘mcludingL*Hazardous Materials

-regard to soils and any groundwater);
(iii) its suitability for the Improvements; (iv) its zoning, land use regulations and other Laws
governing use of or construction; and (v) all other.matters of material significance affecting the
Premises and its use and'development under this Lease. Tenant specifically acknowledges and
agrees that neither City; Pc / of their agents have made, and Port hereby disclaims, any
representations or warrantie -or.implied ofiany kind, concerning the rentable area of the
Premises, the physical or environ: al condition’of the Premises, the present or future
suitability of the Premises for Tenant's busiriess; any compliance with laws or applicable land use
or zoning regulations; any matter ing the use, value, occupancy or enjoyment of the site, or
any othier matter whatsoever relating to the Premises, including, without limitation, any implied

i or fitness for a particular purpose.

conditions, including the presence of asbestos or lead; wi

4.11. Release and Waiver. ‘As part of its agreement to accept the Premises in their “As
Is With All Faults” condition, Tenant, on behalf of itself and its successors and assigns, will be
deemed to waive any, right to'técover from, and forever release, acquit and discharge, Port and
the other Indemnified Parties of and from any and all Claims, whether direct or indirect, known
or unknown, foreseen orinforeseen, that Tenant may now have or that may arise on account of
or in any way be connected with (i) the physical, geotechnical or environmental condition in, on,
under, above, or about the Premises, including any Hazardous Materials in, on, under, above or
about the Premises (including soil and groundwater conditions), (ii) the suitability of the
Premises for the development of the Improvements, the Permitted Uses, (iii) any Laws
applicable thereto, including Environmental Laws, (iv) damages by death of or injury to any
Person, or to property of any kind whatsoever and to whomever belonging, and (v) goodwill, or
business opportunities arising at any time and from any cause in, on, around, under, and
pertaining to the Premises, including all claims arising from the joint, concurrent, active or
passive negligence of any of Indemnified Parties, but excluding any sole gross negligence of or
intentionally harmful acts committed solely by Port or City.

SWIL 322-1 Ground Lease 6/27/18 12 n:\port\as2017\1000582\01278847.docx



4.12. Accessibility Inspection Disclosure. California law requires commercial
landlords to disclose to tenants whether the property being leased has undergone inspection by a
Certified Access Specialist (“CASp”) to determine whether the property meets all applicable
construction-related accessibility requirements. The law does not require landlords to have the
inspections performed. Tenant is hereby advised that the Premises has not been inspected by a
CASp and Port has no obligation, liability, or responsibility to make any repairs or modifications
to the Premises in order to comply with accessibility standards. The following disclosure is
required by law:

“A Certified Access Specialist (CASp) can inspect the subject premises and determine
whether the subject premises comply with all of the applicable construction-related accessibility
standards under state law. Although state law does not require a CASp inspection of the subject
premises, the commercial property owner or lessor may not prohibit the lessee or tenant from
obtaining a CASp inspection of the subject premises for the occupancy. or potential occupancy of
the lessee or tenant, if requested by the lessee or tenant. The.parties w111;‘ utually agree on the
arrangements for the time and manner of the CASp inspection; the payment-of the fee for the
CASp inspection, and the cost of making any repairs necessary to correct violations of
construction-related accessibility standards within the premises.”

4.13. Port’s Rights Regarding Premises: Port shall have the full rlgh and authorlty to
make, revoke, impose, and amend any Good Neigh A

and public-serving operations and activities at the Premise
copy of the Port’s current Restaurant Rules.and Regulations atf

shall be umformly applied to similar or relat

gt tenantg/Penmtted Uses. Tenant
acknowledges that Port's exerc1se of any of its 1

rding the Premises and other Port

Premises and Improvement
other measures-approprlate

n Measures. In addition to Tenant’s obligations to
h Laws and to’ repan‘ and’ mamtam the Premises including the Improvements if, at any

risk of flooding or c[amage resulting from climate change or sea level rise, in order to
protect public health and'safety (“CHE Determination”), Tenant shall be respon51ble at no cost to
Port for permitting, constructing and implementing any such Flood Protection Measures in the
manner described in this Section. Tenant understands and agrees that it will not receive or seek
rent credits or other compensation or consideration for any Flood Protection Measures. Port and
Tenant agree that neither a CHE Determination nor a Threat Determination (as defined below)
under this Section 4.14 (Flood Risk and Sea Level Rise) shall be a Taking for purposes of this
Lease.

“Flood Protection Measures” may include without limitation (1) temporary public access
closures, sandbagging or similar temporary measures to minimize the risks associated with
ﬂoodmg, (2) waterproofing or relocation of utility infrastructure from subsurface areas to
minimize the risk of water or wastewater infiltration; and/or (3) short perimeter flood walls or
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similar measures to address more frequent and serious flooding. For purposes of this section,
and without affecting Tenant’s other obligations under this Lease, Flood Protection Measures do
not include raising first floor elevations or regional improvements such as breakwater or levee
improvements which the Parties acknowledge may be necessary to protect the City from sea
level rise, but are beyond the scope of this Lease.

(b)  CHE Determination Notice. Promptly following a CHE Determination,
Port will deliver to Tenant notice of the CHE Determination (“CHE Determination Notice”). The
CHE Determination Notice will include a description of the need for required Flood Protection
Measures and a timeline for Tenant to submit for the CHE’s approval, in his or her sole
discretion, a conceptual level scheme of the planned measures along with.a schedule for
completing design, securing all Regulatory Approvals and completing construction (“Flood
Protection Plan”). The CHE has the sole discretion to approve or disapprove the final designs and
implementation of any Flood Protection Measures to be constructed within Port’s jurisdiction
(including the Premises). Within sixty (60) days of receiving such plan,‘the CHE will review
and either approve the plan or request revisions to the plan:. If revisions are.required, Tenant will
promptly revise the Flood Protection Plan and re-submit to-the CHE for his.or her review and
approval. Tenant will continue to revise and re-submit until the CHE approves the Flood
Protection Plan, as revised; provided, however, Tenant must have obtained the €HE’s approval
of a Flood Protection Plan (the “Approved Flood Proteg ) within the time period set forth
in the CHE Determination Notice. :

(© If Tenant fails to implement any required Flood Protection Measures or
the Approved Flood Protection Plan within the time required in the CHE Determination, Port
shall provide Tenant with thirty (30) days written notice and the right to cure such failure. If
Tenant fails to cure within the 30-day period; Port shall have the right-but not the obligation to
implement the measure(s) on Tenant’s behalf following-an additional thirty (30) days’ written
notice of Port’s intent to do so (unless such failure to’cure gives rise to an emergency which
creates an imminent danger.to-public health or:saféty as determined by the CHE) and Tenant
shall reimburse Port for itS'actual

d) -
Flood Protection Measures:shall iniclude, without It
structural repairs and alterations to
relationship of the-cost of curative

remaining Térm-hereof;:the re

's obligation hereunder in connection with the
mitation, the obligation to make substantial or
he-Premises regardless of, among other factors, the

ction to the-Reént under this Lease, the length of the then

ve benefit of the repairs to Tenant or Port, the degree to which
nant's use or enjoyment of the Premises, or the likelihood
the particular Flood Protection Measures involved. Further, no
during the Term, nor any present or future Law or circumstance,
esee , and however extraordinary, shall relieve Tenant of its
obligations heréunder, nor give Tenant any right to terminate this Lease in whole or in part or to
otherwise seek Tedress against Port except with respect to Tenant’s right to terminate under the
terms and conditions specifiéd in Section 22 (Damage and Destruction) and Section 23
(Condemnation). Without Waiving the right to terminate as provided in Section 22 (Damage and
Destruction) and Section 23 (Condemnation), Tenant waives any rights now or hereafter
conferred upon it by any existing or future Law to terminate this Lease, to receive any
abatement, diminution, reduction or suspension of payment of Rent, or to compel Port to make
any repairs to comply with any such Laws or on account of any such occurrence or situation.

If the CHE determines that there is a need for Flood Protection Measures or makes a
Threat Determination as described in this Section, the rights and obligations of the Parties shall
be as set forth in this Section. Accordingly, Port and Tenant each hereby waive the provisions of
Sections 1932(2) and 1933(4) of the California Civil Code and Sections 1265.110, 1265.120,
1265.130, and 1265.140 of the California Code of Civil Procedure as such sections may from
time to time be amended, replaced, or restated. Notwithstanding the prior sentence, Port and

curative dction may interfere
that the Parties contemplate
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Tenant do not intend to waive their rights under Section 22 (Damage and Destruction) and
Section 23 (Condemnation) in the event of damage, destruction or a Taking.

5. TERM.

5.1.  Initial Term. The effectiveness of this Lease will commence on the
Commencement Date and will expire on the Expiration Date (unless earlier terminated in
accordance with the terms of this Lease (“Initial Term”).

If Port is unable to deliver possession of the Premises to Tenant on or before the
Commencement Date, then the validity of this Lease shall not be affected thereby and Port shall
not be liable to Tenant for any Claims resulting therefrom, and Tenant w Ves all provisions of
any Laws to the contrary.

(a)  Option to Extend Term. Subject to Tenap

Extended Term on and subject to all of the terms and conditidns I
will have no further right to extend the Term beyond the Extended Term.

eighteen (18) years after the Explratlon Date of the Initlal Term; or (11) December;31 2105. In
the event that Tenant properly and timely extends. the T ‘

(b) Conditions to Extend. In order for Te ant to extend the Term for the
Extended Term, all of the following conditions must be satlsﬁed

®

expiration of the Initial Term along w1th the
notice will be irrevocable bysT

If, under (a)(ii) above, the Chief Harbor Engineer identifies
conditions that could materlally and adversely affect public health and safety during the
Extended Term or increase the potential for Claims against Port or the City during the Extended
Term, he or she will do so in writing and Tenant will have a reasonable amount of time to
present to Port a written plan to address such conditions through Improvements to the Premises
or other verifiable measures. Port, in its sole discretion, may extend the deadlines for the
Extension Notice in Section 5.1(b) (Conditions to Extend) in order for the Parties to agree on
proposed measures to address health and safety issues during the Extended Term. If, despite
Tenant’s proposal, the Chief Harbor Engineer determines that conditions would still exist that
could materially and adversely affect public health and safety or increase the potential for
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Claims against Port or the City during the Extended Term, the Extension Option will be null and
void and this Lease will terminate on the Expiration Date.

(ii)  If Tenant fails to provide a timely Extension Notice or if there is
uncured Tenant Event of Default or Unmatured Tenant Event of Default at the time of the giving
of the Extension Notice or an uncured Tenant Event of Default or Unmatured Tenant Event of
Default at the commencement of the Extended Term, Port may, in its sole discretion, elect in
writing to (A) provide Tenant with an opportunity to cure such defect; (B) waive such defect; or
(C) reject Tenant's exercise of the Extension Option, whereupon the Extension Option shall be
null and void and the Term shall expire on the original Expiration Date as if Tenant had never
exercised the Extension Option.

5.2.  Port’s Termination Right. Port has the right to terminate thls Lease if the Chief
Harbor Engineer, acting in his/her regulatory capacity as the Po h;ef building official in
accordance with applicable provisions of the Port Building Coderrelating to unsafe buildings and
structures determines, in his or her sole and absolute dlscretldn, that the use or condition of the
structures, substructure or utilities of the Improvements aré unsafe and would create a
foreseeable risk of hazard to human life, safety of healthi of the occupants or.other persons under
the provisions of the applicable Port Bulldmg Codelrelatmg to unsafe buildings. (1nclud1ng
without limitation the ability to correct any notices’of violation" and subject to any. du
rights afforded under such code provisions). Port may.exercise.this right without hablhty or
expense, provided that Port provides Tenant with no less than ¢ ne hundred eighty’ (180) days'
d that the CHE in his or her sole

good faith that, due to the unsafe condltlons
Uses under th1s Lease. Tenant shall be requ

ctive to 1mplement the meaéures needed to address such
ease for the Permltted Uses, and, within eighteen (18)

the time of Leaset
for such acceptabl’

7 eration, then Port shall notlfy Tenant in writing and the parties
shall enter into exclusive good ‘faith negotiations for a lease for a mutually acceptable time
period, as establishe riting. Any lease or other agreement entered into by the parties as a
result of successful negotiations may be subject to further environmental review and Port
Commission, Board of Supervisors’ and/or State Lands approval, each in its sole discretion.

5.3.  Waiver of Relocation Benefits. To the extent allowed by applicable Law, Tenant
hereby waives any and all rights, benefits or privileges of the California Relocation Assistance
Law, California Government Code §§ 7260 et seq., or under any similar law, statute or ordinance
now or hereafter in effect, except as specifically provided in this Lease.

6. RENT.
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6.1.  Base Rent. Throughout the Term, Tenant shall pay to Port the Base Rent set forth
in the Basic Lease Information. Tenant shall make the first payment of Base Rent upon execution
of this Lease and thereafter shall pay the Base Rent, in advance, on or before the first day of each
Lease Year throughout the Term including any Extension Term without proration for any period of
less than a full Lease Year. The Base Rent shall be adjusted on each fifth (Sth) Anniversary Date
(“Rent Adjustment Date”) to equal the greater of the (i) Base Rent in effect prior to the Rent
Adjustment Date; or (ii) the Base Rent in effect prior to the Rent Adjustment Date multiplied by
the percentage change in the AMI as between: (1) the AMI on the Commencement Date and (2)
the AMI on the Rent Adjustment Date for the first rent adjustment and (1) the AMI on the prior
Rent Adjustment Date and (2) the AMI on the current Rent Adjustment Date for all subsequent
rent adjustments. Y

6.2.  Retail Rent. The Parties acknowledge that Tenant plans to sublease one or both
Ground Floor Units to a single commercial management entity that wil ‘in turn sublease the units
to one or more retail operators. The intent of the Parties is for Port to req ive thirty percent (30%)
of net revenues from the income Tenant or the subtenant comm fc1a1 mana; ement entity receives
from each retail operation. In order to retain flexibility forTena
avoid doubt about payments to Port in this Sectton 6.2,the smgle commercial management entity
retall operator subtenant shal be referred

Lease. As used in this Sectzon 6.2, Ground Floor Un1ts )

d Floor Units béing used for
Retail operations.

(a) Tenant shall pay 6r-shall cause a Commercial Subtenant or a Retail
Subtenant to pay annual rent to Port in a equal to thirty percent (30%) of Net Revenues
from any Retail Subtenant (“Retail Rent”). . =

(b)  For purposes of determining t, the/following definitions apply:

C annual debt service on any loans obtained by

il Subtenant (to the extent. that Commercial Subtenant or Retail
id such debt) from non-Affiliates and secured in whole or in part by the

round Floor Umt) which Port and Tenant agree shall not

exceed the prevaﬂlng mar
otherwise agreed to 1n advan

loor Unit ("New Capital Loans"), mcludmg in
rést, amortization of principal, and all financing costs, points
g such period (but excluding interest based on revenue
fon of the subleasehold).

(i Operating Expenses means annual operating expenses or costs
incurred by Tenant and €ommercial Subtenant in connection with a Ground Floor Unit and/or
allocated to a Ground F oor Unit in a given year, which expenses or costs includes:

_ (1)  property taxes and assessments allocated or imposed on the
Ground Floor Unit except as paid by the Commercial Subtenant;

(2)  property management fees and reimbursements, in amounts
- that are commercially reasonable and consistent with similar first-class properties within the
City;
(3)  premiums for property damage and liability insurance;

(4)  utility services not paid for directly by Commercial
Subtenant, including water, sewer, and trash collection;
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(5)  maintenance and repair, including common area
maintenance charges;

©6) any annual license, permitting, or certificate of occupancy
fees required for operation of the Ground Floor Unit;

@) security services;
(8)  advertising and marketing costs;

)] fees, costs, and expenses that may be due under covenants,
conditions and restrictions governing operation and maintenance of the Improvements;

(10)  cash deposited into reserves forcapital replacements, in
commercially reasonable amounts, of the Ground Floor Unit or asfequired by covenants,
conditions and restrictions;

restrictions;

Lenders or investors;
(13) legal fees;

(14)  other reasonable and customary operating costs reasonably
necessary to operate, market, repair, and'n nit as a first-class
commercial establishment; and 2

require the pa
¢s.to confirm that any “such Sublease does not generate Net Revenues.

I ;of the | pnor Lease Year, except that in the event this Lease expires
or terminateson a day other than the last day of a Lease Year, Retail Rent for such Lease Year
shall be determmed and paid ‘within one hundred eighty (1 80) days after such expiration or
termination date. At the time of paying the Retail Rent, Tenant shall furnish a complete
statement (the "Annual Retail Rent Statement") in a form approved by Port. Each Annual Retail
Rent Statement shal ~forth in reasonable detail the calculation and deductions used to
calculate Net Revenues for such immediately preceding Lease Year, as applicable and a
computation of the Retail Rent for the immediately preceding calendar Lease Year, as
applicable.

(e) Each Annual Retail Rent Statement shall be certified as accurate, complete
and current by an independent certified public accounting firm acceptable to Port in its sole
discretion. Any balance owing to Port must be submitted with any Annual Retail Rent Statement
showing an underpayment of Retail Rent. At Port's option, overpayments may be refunded,
applied to any other amount then due under the Lease and unpaid, or applied to Rent due at ‘the
first opportunity following delivery of any Annual Retail Rent Statement showing an
overpayment.
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If Tenant fails to (i) pay the Retail Rent on the date due as provided above;
or (il) submit the Annual Retail Rent Statement therewith (even if the statement indicates that
Retail Rent is not due, such failure in each instance shall be subject to a Late Charge. Tenant
shall also pay any costs including attorneys' fees incurred by Port by reason of such failure.
Additionally, if Tenant fails to deliver any Annual Retail Rent Statement within the time period
set forth in this Section 6.2 (irrespective of whether any Retail Rent is actually paid or due to
Port) and such failure continues for three (3) days after the date Tenant receives (or refuses
receipt of) written notice of such failure from Port, Port shall have the right, among its other
remedies under this Lease, to employ a certified public accountant to make such examination of
Tenant's Books and Records (and the Books and Records of any other occupant of the Ground
Floor Units) as may be necessary to certify the amount of Tenant's Net' Revenues for the period
in question and the certification so made shall be binding upon Tenaft and Tenant shall promptly
pay to Port the total reasonable cost of the examination, together, with-the full amount of Retail
Rent due and payable for the period in question, 1ncludmg any: Late'Charge. Tenant
acknowledges that late submittal of the Annual Retail Rent Statement and late payment of Retail
Rent will cause Port increased costs not contemplated by, this Lease, the exact mount of which
will be extremely difficult to ascertain. The Parties agree thatthe charges set
Section represent a fair and reasonable estimate of
Tenant's Jateness.

Acceptance by Port of any monies
as Retail Rent as shown by any Annual Retail Rent State

described under Section 6.2, mcludmg subleases fo 3
indoor and mternet—based advertlsements and anyaother S

the spec1ﬁc space bein; gi‘“‘
shall report Excess Rentir
and 6.2(g) for fa11u eto su

:S. .. Books and Records. Tenant shall keep (and shall cause its Subtenants to keep) at
the Premises at:all times dur1ng the Term complete and accurate Books and Records that contain
all information required to permit Port to verify Rent due to Port under this Lease in accordance
with generally a epted accountmg practices consistently applied with respect to all operations
on the Premises and:shall r
the end of each Lease:Y€ar to which such Books and Records apply or, (ii) if an audit is
commenced or if a controversy should arise between the Parties hereto regarding the Rent
payable hereunder, until such audit or controversy is concluded even if such audit period extends
beyond the expiration or earlier termination of the Lease (the "Audit Period").

6.6.  No Joint Venture. Port's receipt of Retail Rent or Excess Rent shall be deemed
strictly as rental and nothing herein shall be construed to create the legal relation of a partnership
or joint venture between Port and Tenant.

6.7. Audit.

(a) Tenant agrees to make its Books and Records and to cause its Subtenants to
make its Books and Records available to Port, or to any City auditor, or to any auditor or
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representative designated by Port or City (hereinafter collectively referred to as "Port
Representative"), upon no less than fifteen (15) business days prior written notice to Tenant, for
the purpose of examining said Books and Records to determine the accuracy of Tenant's
reporting and payment of Rent for a period not to exceed the Audit Period. Tenant shall
cooperate with the Port Representative during the course of any audit, provided however, such
audit shall occur at Tenant's business office, or at such other location in San Francisco where the
Books and Records are kept, and no books or records shall be removed by Port Representative
without the prior express written consent of Tenant (provided, however, copies may be made by
the Port Representative on site), and once commenced, with Tenant's cooperation, such audit
shall be diligently pursued to completion by Port within a reasonable time of its commencement,
provided that Tenant makes available to the Port Representative all the'relevant Books and
Records in a timely manner. If an audit is made of Tenant's Books and Records and Port claims
that errors or omissions have occurred, the Books and Records shall be retained by Tenant and
made available to the Port Representative until those matters are expeditiously resolved with
Tenant's cooperation. Upon completion of the audit, Port shéll promptly deliver a copy of the
audit report to Tenant.

(b) If an audit reveals that Tenant or its Subtenant has understated Rent due for
said Audit Period, Tenant shall pay Port, promptly tipon demand, the difference between the
amount Tenant has paid and the amount it should have paid to Port, plus interest at the Interest
Rate from the date of the error in the payment. If an audit reveals that Tenant or ifS Subtenant
has overstated its Rent for said Audit Period, Tenant or its:Stibtenant shall be entitled to a credit
against rent next owed equal to the difference between the amount paid and the amount it should
have paid to Port. If Tenant or its Subten derstates its Rent for any Audit Period by three
percent (3%) or more, Tenant or its Subtenant shall pay the cost of the audit. A second
understatement within any three (3) Lease Yearperiod.of the first such understatement shall be
considered an Event of Default.

6.8.  Default Interest.. Any Rent, if not paid within five (5) days following the due
date and any other payment due under this Lease not paid by;the applicable due date, shall bear
interest from the due date until paid at the Interest Rate. However, interest shall not be payable
on Late Charges incurred by Tenant nor on other amounts to the extent this interest would cause
the total interest to be inexcess of that which an individual is lawfully permitted to charge.
Payment of interest shall not excuse or Cure-any default by Tenant. Tenant shall also pay any
costs, including attorneys' fees rred by-Port by reason of Tenant's failure to pay Rent or other
amounts when due-under:this Lease )

Late Charges/Habitual Late Payer. Tenant acknowledges that late payment by
Tendnt to Port of Rent or other sums due under this Lease will cause Port increased costs not
contemplated by this Lease, the, exact amount of which will be extremely difficult to ascertain.

- Accordingly;.if Tenant fails to pay Rent on the date due, such failure shall be subject to a Late
Charge at Port’s discretion. Tenant shall also pay any costs including attorneys' fees incurred by
Port by reason of Tenant's failure to timely pay Rent. Additionally, in the event Tenant is
notified by Port that Tenant is considered to be a Habitual Late Payer, Tenant shall pay, as
Additional Rent, an amount equal to Fifty Dollars ($50.00) (as such amount may be adjusted
from time to time by the Port Commission) upon written notification from Port of Tenant's
Habitual Late Payer status. The Parties agree that the charges set forth in this Section represent a
fair and reasonable estimate of the cost that Port will incur by reason of any late payment. Such
charges may be assessed without notice and cure periods and regardless of whether such late
payment results in an Event of Default. Payment of the amounts under this Section shall not
excuse or cure any default by Tenant.

6.10. Returned Checks. If any check for a payment for any Lease obligation is
returned without payment for any reason, Tenant shall pay, as Additional Rent, an amount equal
to Fifty Dollars ($50.00) (as such amount may be adjusted from time to time by the Port
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Commission) and the outstanding payment shall be subject to a Late Charge as well as interest at
the Interest Rate.

6.11. Net Lease. 1t is the purpose of this Lease and intent of Port and Tenant that all
Rent is absolutely net to Port, so that this Lease yields to Port the full amount of Rent at all times
during the Term, without deduction, abatement or offset. Under no circumstances, whether now
existing or hereafter arising, and whether or not beyond the present contemplation ‘of the Parties
is Port expected or required to incur any expense or make any payment of any kind with respect
to this Lease or Tenant’s use or occupancy of the Premises. Without limiting the foregoing,
Tenant is solely responsible for paying each item of cost or expense of every kind and nature
whatsoever, the payment of which Port would otherwise be or become liable by reason of Port’s
interest in the Premises, any rights or interests of Port in or under this'L.ease, or the ownership,
leasing, operation, management, maintenance, repair, rebuilding, re 'odehng, use or occupancy
of the Premises, or any portion thereof. No occurrence or situation g during the Term, or
any Law, whether foreseen or unforeseen, and however extraordlnar relieves Tenant from its
liability to pay all of the sums required by any of the provisions of this Lease, or otherwise
relieves Tenant from any of its obligations under this Ledse; or gives Tenant any right to
terminate this Lease in whole or in part. Tenant waives any rights now or hereafter conferred
upon it by any Law to terminate this Lease or to recéive any abatement, diminution;.reduction or
suspension of payment of such sums, on account:of-any such occurrence or situation, provided
that such waiver will not affect or impair any right or remedy expréssly provided Tenant under
this Lease.

6.12. Additional Charges. Without limiting Port
this Lease, at law or in equity, in the event Tenant fails to submit fo.the appropriate party, on a
timely basis the items identified in Sectio “(Utilities), 20. 3 (Tenant's Environmental
Condition Notification Requirements), 20.6: (Storm Water Pollution Prevention), 35.1(d) (CMD
Form), and 41.1 (Estoppel Certificate by Tenant) or_( €. ev1dence of the required
insurance coverage described-in.Section 21 below; then up itten notice from Port of such
failure, Tenant shall pay, as- -Additional Rent, an:amount equahng One Hundred Dollars
enant fails'to pr0v1de the.necessary document within the time period set
nd Port delivers to Tena addmonal written notice requesting such

I rlghts and remedies set forth in

document. The partles agree th the charges set
' onable estimate of the administrative cost and expense which Port will

(Addl’uonal Charges) and 1l Port's rightto impose the foregoing charges shall be in addition to
and not in lieu of any and all other rlghts under this Lease, at law or in equity. By signing this
Lease, each party specifically confirms the accuracy of the statements made in this Section 6.12
(Addltlonal Charges) and the; asonableness of the amount of the charges described in this

7.1. 1t of Taxes and Other Imposztzons

(a) ‘Payment of Taxes. Unless exempt and subject to Tenant's rights under
Section 7. 2 (Contests), Tenant shall pay to the proper authority prior to delinquency, all
Impositions levied, assessed, confirmed or imposed on the Premises, on any of the Improvements
or Personal Property located on the Premises (excluding the personal property of any Subtenant
whose interest is separately assessed), on Tenant's Leasehold Estate (but excluding any such
taxes separately assessed, levied, or imposed on any Subtenant), or on any use or occupancy of
the Premises hereunder, to the full extent of installments or amounts payable or arising during-
the Term whether in effect at the Commencement Date or which become effective thereafter.
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(b)  Acknowledgment of Possessory Interest. Unless exempt and subject to
Tenant's rights under Section 7.2 (Contests), Tenant specifically recognizes and agrees that this
Lease creates a possessory interest which is subject to taxation, and that this Lease requires
Tenant to pay any and all possessory interest taxes levied upon Tenant's interest pursuant to an
assessment lawfully made by the County Assessor. Tenant further acknowledges that any
Transfer or Sublease permitted under this Lease and any exercise of any option to renew or
extend this Lease may constitute a change in ownership, within the meaning of the California
Revenue and Taxation Code, and therefore may result in a reassessment of any possessory
interest created hereunder in accordance with applicable Law.

(c) Reporting Requirements. San Francisco Administrative Code Sections 23.38
and 23.39 (or their successors) require that Port report certain information rélating to this Lease,
and the creation, renewal, extension, assignment, sublease, or other fransfer of any interest
granted hereunder, to the County Assessor within sixty (60) days‘after any such transaction.
Within thirty (30) days following the date of any transaction that is subject to such reporting
requirements, Tenant shall provide such information as may. be requested by Port to enable Port to
comply with such requirements. ’

osed for the tax year in ' which the

(d)  Prorations. All Impositions ir 3 /hich the
which this Lease terminates shall be

Commencement Date occurs or during the tax year'in wi
apportioned and prorated between Tenant and Port on-a daily ba

(e) Proof of Compliance. Within thirty. 30) days;nfollowing P(;t's written
request, Tenant shall deliver to Port copies of official receipts of the appropriate taxing
authorities, or other proof reasonably satisfactory to Port, evidencing the timely payment of such

Impositions.
7.2.  Contests. Tenant shall have the 10 Contest the amount, validity or
applicability, in whole or in part, of any Imposition, mechanics! lief, of encumbrance (including

any arising from work performed or materials provided to Tenant or any Subtenant to improve
all or a portion of the Premises) by:appropriate proceedings conducted in good faith and with due
diligence, at no cost to-City, provided that, prior to.commencement of such contest, Tenant
notifies City of such’contest. Tenant shall notify City of the final determination of such contest
within fifteen (15) days after such détermination. Nothing in this Lease shall require Tenant to
pay any Imposition, mechanics! lien; or &t brance so long as Tenant contests the validity,
applicability. oramount of such Imposition; mechanics' lien, or encumbrance in good faith, and
so long as-it does not-allow the portion of the Premises affected by such Imposition, mechanics'
lien, or.éncumbrance to be forfeited to:the entity levying such Imposition, mechanics' lien, or
encumbrance as a result of its nonpayment. If any Law requires, as a condition to such contest,
that the disputed amount be paid under protest, or that a bond or similar security be provided,
Tenant shall comply with such condition as a condition to its right to contest. Tenant shall be
responsible for the payment of any interest, penalties or other charges that may accrue as a result
of any contest, and Tenant shall provide a statutory lien release bond or other security reasonably
satisfactory to City-in any inistance where Port’s interest in the Premises may be subjected to

" such lien or claim. Tenant'shall not be required to pay any Imposition, mechanics' lien, or
encumbrance being so contested during the pendency of any such proceedings unless payment is
required by the court or agency conducting such proceedings. City, at its own expense and at its
sole option, may elect to join in any such proceeding whether or not any Law requires that such
proceedings be brought by or in the name of an owner of the Premises. Except as provided in the
preceding sentence, neither MOHCD nor Port shall be subjected to any liability for the payment
of any fines, penalties, costs, expenses or fees, including attorneys' fees and costs, in connection
with any such proceeding. Without limiting Section 24 (Indemnity and Exculpation), Tenant
shall Indemnify the Indemnified Parties for all Claims resulting from Tenant's contest of any
Imposition.
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8. REQUIRED FINANCIAL ASSURANCES

8.1.  Sufficient Capital. Tenant shall submit to Port evidence satisfactory to Port that
Tenant has sufficient equity capital and commitments for construction and permanent financing,
and/or such other evidence of capacity to proceed with the construction of the Initial
Improvements and any Subsequent Construction in accordance with the dates specified in the
applicable Schedule of Performance. City hereby acknowledges that as of the Commencement
Date, Tenant has provided City with sufficient evidence to satisfy this requirement.

8.2.  Security Deposit.

(a)  Tenant shall pay to Port upon execution of this Léase, the Security
Deposit, in cash, in the sum specified in Section 2 (Key Lease Terms), as security for the faithful
performance by Tenant of all terms, covenants and conditions of this:Lease. Tenant agrees that
Port may (but shall not be required to) apply the Security Deposit in whole or in part to (a) pay
any sum due to Port under this Lease; (b) compensate Port for-any expe 1se incurred or damage
caused by Tenant, its Agents or Inv1tees (c) cure any default by Tenant; or’(d) cure, or attempt to
cure, any failure of Tenant to perform any other covenant, term Or condition. contalned herein.
Tenant shall immediately upon demand pay Port a suni: equal to the portion of the Security
Deposit expended or applied by Port. Port shall not be required to keep the Securlty Deposit
separate from its general funds, and Tenant shall-not be entitled to.any interest on'the Security
Deposit. Nothing contained in ‘this Section shall in any: dlmmlsh or be constried as waiving
any of Port's other remedies set forth in this Lease or provided by law or equity.

LK

lifornia Civil Code Section
rt may apply all or any

(b)  Tenant hereby wdives the provisions of
1950.7 and/or any successor statute, it being’ expressly agreed th
portion of the Security Deposit in paymentb any and all sums rea
compensate Port for any other loss or damage, foreseeable or unforeseeable, caused by the act or
omission of Tenant or any Agent or Invitee of Tenant, nd t_hat_IOHOng a default by Tenant, all
or any portion of the Security-Deposit may beretainéd by Port following a termination of this
Lease and applied to future dama; es, including damages for future Rent, pending determination
of the same. .

9.  PERMITTED

trictions. The Premises shall be used and
occupied only: for the- Perm1tfe Use spemﬁed 1n in Section 2 (Key Lease Terms) and for no
other purpgse. “Tenant acknowledges that that a prohibition on the change in use contained in
this Sectlon is expressly. authorized by-California Civil Code section 1997.230 and is fully

. e.; Tenant agrees that the following activities, by way of example
only and without. limitation, and any other use that is not a Permitted Use (m each instance, a

d collectlvely, "Prohibited Uses"), are inconsistent with this Lease, are strlctly
‘n51dered Prohibited Uses:

/ ’ct1V1ty, or the maintaining of any object, which is not within the
sistent with the favorable Consistency Determination;

(b) bany activity, or the maintaining of any object, which will prevent Tenant
from maintaining the insurance coverages required by Section 21 (Insurance) of this Lease;

(©) any activity which constitutes waste or nuisance, including, but not limited
to, the preparation, manufacture or mixing of anything that might emit any objectionable odors,
noises or lights onto adjacent properties, or the use of loudspeakers or sound or light apparatus
which can be heard or seen outside the Premises;
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(d)  any activity which will in any way injure, obstruct or interfere with the
rights of owners or occupants of adjacent properties, including, but not limited to, rights of
ingress and egress;

(e) any auction, distress, fire, bankruptcy or going out of business sale on the
Premises without the prior written consent of Port, which consent may be granted, conditioned,
or withheld in the sole and absolute discretion of Port;

® any vehicle and equipment maintenance, including but not limited to,
fueling, changing oil, transmission or other automotive fluids;

(8)  except in connection with Construction of the Initial Improvements or any
Subsequent Construction or repair and maintenance activities and in strict comphance with any
building permit, the storage of any and all excavated materials, incl d1ng but not limited to, dirt,
concrete, sand, asphalt, and pipes;

(h)  except in connection with Construc’uon Fthe Initial Improvements or any
Subsequent Construction or repair and maintenance activities and in strict.compliance with any
building permit, the storage of any and all aggregate ma \I;“or bulk storage such as wood or of
other loose materials;

@ the washing of any vehiclesor. :
) other Prohibited Uses identified 1 S‘ect 2 (Key Lease Térms), if any.

9.3.  Notice of Prohibited Use.Charge. In the event Port determines after inspection of
the Premises that Prohibited Uses are occuiring on the Premises, then Tenant shall immediately
cease the Prohibited Use and shall pay to Port, a: A:ddltwnal Rent, an amount equaling Two
Hundred Dollars ($200.00) upon delivery of written notice to Tenant 10 cease the Prohibited Use
("Notice to Cease Prohibited Use"). In the event. Port determines in subsequent inspection(s) of the
Premises that Tenant has not ceased the Prohibited Use, then Tenant shall pay to Port, as
Additional Rent, an amount équaling Three Hundred Dollars, ($3 00.00) for each additional

Notice to Cease Proh1b1tedUse delivered to Tenant. The pafties agree that the charges
+ associated with each. 1nspect1on of the Premises and delivery of the Notice to Cease Prohibited
Use, if applicable, represent a fair and reasonable éstimate of the administrative cost and expense
wh1ch Port will incur by reason of Port's mspectlon of the Premises and Tenant's failure to
comply with the applicable Netlc € \Prohlblted Use and that Port's right to impose the
foregoing charges shall:be in addition to and not'in lieu of any and all other rights under this
Lease, at:law or in equltyi'j By signing this Lease, each party specifically confirms the accuracy
of the.-s tements made In this Section and-the reasonableness of the amount of the charges
descfibed

= Operating Sta dai ds.  Following completion of the Initial Improvements Tenant
shall maintain and operate the Premises, or cause the Premises to be maintained and operated, in
a manner consisten with this Lease and otherwise consistent with the maintenance and operation
of a first-class mixed use residential/retail project located in San Francisco. Tenant shall be
exclusively responsible; 4t no cost to Port, for the management and operation of the Premises. In
connection with managmg and operating the Premises, Tenant shall provide (or require others to
provide), services as necessary and appropriate to the uses to which the Project are put, including
as applicable (a) repair and maintenance of the Premises and Improvements; (b) utility and
telecommunications (including internet/ Wi-Fi) services to the extent, if any, customarily
provided by equivalent projects located in San Francisco; (c) cleanlng, janitorial, pest
extermination, recycling, compostmg, and trash and garbage removal; (d) landscaping and
grounds keeping; (e) security services with on-site personnel for the Premlses and (f) sufficient
lighting at night for pedestrians along pathways.

9.5.  Continuous Operations. Tenant will make commercially reasonable efforts to (a)
fully lease the Ground Floor Units within twelve (12) months after completion of the Initial
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Improvements and (b) to continue to lease the Ground Floor Units throughout the Term.
Notwithstanding the forgoing, Port acknowledges and agrees that Tenant shall not have any
obligation to enter into a sublease for the Ground Floor Units if any subtenant, use, or terms of a
sublease are not commercially reasonable . In addition, without limiting the forgoing, Tenant
may cease operations of a Ground Floor Unit for any reasonably necessary time period due to the
following causes or in the following circumstances: (a) if a Ground Floor Unit becomes
untenantable due to Casualty, or (b) as may be necessary in connection with performing repairs
or upgrades to the Ground Floor Unit.

9.6.  Restaurant/Retail Businesses Open to the General Public. Throughout the
Term, any visitor-serving business, restaurant and/or retail operation on‘the Premises must be
open to the general public and operated in a manner consistent with siich establishments on Port
lands in the Northern Waterfront.

9.7.  Flags. Throughout the Term, if any flagpole is-érécted on any portion of the
Premises, a Port flag shall fly on each such ﬂagpole ("Flag oles") Port. shall provide the Port
flag to Tenant. Tenant shall promptly, at no charge, install, raise, lower and remove Port flags at
Port's request. The dimensions of Port flags shall be smnlar to the dimension: of Port flags
flown on the roofs of Port buildings in the Northern Waterfront. Tenant also may use the
Flagpoles to fly a flag on each Flagpole, provided that such ﬂag must be placed beneath the Port
flag and Port must first approve the dimensions, color, text, desrgn, and materials for such flag.
If Port determines that Tenant's response to Port's request t to rdise or lower Port flags is
inadequate, then at Port's election, Port shall exercise its access rlghts to the Flagpoles to adjust
the Port flags accordingly. s

10. HOUSING REQUIREMENTS. Tenan
assigns to or of this Lease, that with respe \

nants and agreesfi its.elf and its successors and

person or group of person: it
sex, gender identity; ‘marjtal or domestic partner status sexual orientation or dlsablhty (mcludmg

HIV or AIDS status) in the: 2 ental sublease transfer, use, occupancy, tenure or '
enjoyment of the-Premises,

permltted by law or requrred by fundlng source. Tenant shall not discriminate against
;O ccupants or potentlal Re31dent1a1 Occupants with certificates or vouchers under the

for sublea.se-of the whole
Opportunity” in type

10.4. Local lemg In the selection of all contractors and professional consultants for
the Initial Improvements and any Subsequent Construction as required by Laws, Tenant must
comply with the City’s procurement requirements and procedures as described in the MOH
Contracting Manual and with the requirements of Chapter 14B of the San Francisco
Administrative Code (“LBE Ordinance™) according to the procedures established by the City's
Human Rights Commission. The Project is subject to the requirements of Section 3 of the
Housing and Community Development Act of 1968 and of the San Francisco Section 3 program.
Federal Section 3 requirements state that contracts and opportunities for job training and
employment be given, to the greatest extent feasible, to local low-income residents. Local
residents for this project are San Francisco residents. In addition, this project will be required to

:{:any part of the Premises shall include the legend “Equal Housing
,, ettering of easily legible size and design, or as required by Law.
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comply with hiring requirements as incorporated into the local Section 3 program and in
conjunction with the City’s low-income hiring requirements pursuant to San Francisco’s First
Source Hiring Ordinance (San Francisco Administrative Code Chapter 83). The goals for hiring
of Section 3-eligible workers on the project will be 30% of new hires, moving towards a goal of
30% of total work hours.

The provisions set forth above apply to the Project if federal funds are being used. If no federal
funds are being used, then the Local Hiring provisions set forth in Section 35.19 will apply.

10.5. City Preference Programs . To the extent permitted by Law, Tenant agrees to
comply with the requirements of the City’s current housing preference programs, as amended
from time to time; provided, however, that such requirements will apply.only to the extent
permitted by the requirements of non-City funding approved by the City for the Project.

10.6. Equal Opportunity Marketing Plan. With respectto the Residential Portion,
Tenant shall submit a Fair Housing Marketing Plan or shall cause a Fair Housing Marking Plan
to be submitted to be approved by the MOHCD which approval shall not be unreasonably
withheld, conditioned or delayed. Any Fair Housing Marketing Plan must follow the City’s
marketing requirements for such plans. 4 i e

P

10.7. Lead Based Paint. Tenant agrees to comply with the regulations set fofth in
24 CFR Part 35 and all applicable rules and orders issued thereunder which prohibit the use of
lead-based paint in certain residential structures undergoing:federally assisted contruction and
require the elimination of lead-based paint hazards.

10.8. City Deemed Beneficiary of Covenants. In amplification, and not in restriction,
of the provisions of the preceding subsecti is intended and agreed.that the City shall be
deemed beneficiary of the agreements and coven rovided in this.Section 10 (Housing
Requirements) for and in its own right and also for the purposes of protecting the interests of the
community and other parties, public or private,:in whose favor or for whose benefit such
agreements and covenants-have been provided.. Such agreements and covenants shall run in
favor of the City for the-éntire period during which such agréements and covenants shall be in
force and effect, without regard to, whether the City has at any time been, remains, or is an owner
of any land or interést therein to, favor of, which:such agreements and covenants relate.

i any breach of any such agreements or covenants, in
: ; - expiration of Cureperiods, to exercise all the rights and remedies
and to maintain any actions at law: or suits in equity or other proper proceedings to enforce the
‘ which it or any other beneficiaries of such agreements or

The City shall have the right;;
‘each case, after.netice and th

.9:.. Annual Income,Computation And Certification. Ninety (90) days after
recordation of a Certificate of Final Completion and Occupancy by the Tenant for the Initial
Improvements; and not later than December 3 1% of each year thereafter, Tenant will furnish to
MOHCD a list of the persons who are Residential Occupants of the Building, the specific unit
which each person-occupies; the household income of the Residential Occupants of each unit, the
household size and the rent being charged to the Residential Occupants of each unit along with
an income certification, in the form set forth in Exhibit L, for each Residential Occupant. In
addition, each Residential Occupant must be required to provide any other information,
documents or certifications deemed necessary by MOHCD to substantiate the Occupant's
income. If any state or federal agency requires an income certification for Residential Occupants
containing the above-referenced information, MOHCD agrees to accept such certification in lieu
of Exhibit L as meeting the requirements of this Lease. In addition to such initial and annual list
and certification, Tenant agrees to provide the same information and certification to MOHCD
regarding each Residential Occupant not later than twenty (20) business days after such
Residential Occupant commences occupancy. , ‘
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11. COMPLIANCE WITH LAWS AND REGULATIONS.

Tenant, at Tenant's sole cost and expense, promptly shall comply with all applicable
Laws relating to or affecting the condition, use or occupancy of the Premises and shall comply
with all Laws relating to Tenant's specific use of the Premises in effect either at the time of
execution of this Lease or which may hereafter be in effect at any time during the Term, whether
or not the same are now contemplated by the parties.

The parties acknowledge and agree that Tenant's obligation to comply with all Laws as
provided herein is a material part of the bargained for consideration under this Lease. Tenant's
obligation under this Section 11 shall include, without limitation, the responsibility of Tenant to
make substantial or structural repairs and Alterations to the Premlses regardless of, among other
factors, the relationship of the cost of curative action to the Rent un er this Lease, the length of
the then remaining Term hereof, the relative benefit of the repair: to Tenant or Port, the degree to
which the curative action may interfere with Tenant's use or enjo 1t of the Premises, the
likelihood that the parties contemplated the particular Laws involved, and whether the Laws
involved are related to Tenant's particular use of the Premises. No occurrence or situation arising
during the Term, nor any present or future Law, whethet foréseen or unforeseen, and however
extraordinary, shall relieve Tenant of its obhgatlons Hereunder, nor give Tenant ziny rlght to
terminate this Lease in whole or in part or to seek redress agalnst Port, except to the extent
Tenant may have remedies against Port pursuant to this Lease or apphcable Law. Tenant waives
any rights now or hereafter conferred upon it by any eXIStmg r-futufe Law to terminate this
Lease, to receive any abatement, diminution, reduction or suspension of payment of Rent, or to
compel Port to make any repairs to comply. w1th any such Laws;:on account of any such
occurrence or situation.

12. PORT ACTING AS OWNER OF1

12.1.  Port Acting as Owner of Pro, erty
entering into this Lease in 1t

Examples of Port actions a
lyated‘p rmits an‘ e he Chlef Harbor Engmeer s actions to protect pubhc health and

Luse Zoning, regulatory or land use approvals or conditional use
ting to the Premises that may require Regulatory Approvals, including

by Port in its capacity as a Regulatory Agency. Port agrees, from
‘ooperate with Tenant, at no out of pocket cost to Port, in pursuing
such additional approvals; including, but not limited to, executing documents, applications or
petitions relating thereto. All costs associated with applylng for and obtammg any necessary
Regulatory Approval $hall be borne solely and exclusively by Tenant. Tenant shall be solely
responsible for complying with any and all conditions imposed by Regulatory Agencies as part
of a Regulatory Approval; provided, however, Tenant shall not agree to the imposition of
conditions or restrictions in connection with its efforts to obtain a permit or other entitlement
from any Regulatory Agency (other than Port), if the Port is required to be a co-permittee under
such permit or other entitlement, or if the conditions or restrictions it would impose could affect
use or occupancy of the Building or Port's interest in the Premises or would create obligations on
the part of Port (whether on or off of the Premises) to perform or observe, unless in each instance
Port has previously approved such conditions in writing, in Port's sole and absolute discretion.
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Any fines or penalties imposed as a result of the failure of Tenant to comply with the
terms and conditions of any Regulatory Approval shall be promptly paid and discharged by
Tenant, and City shall have no liability, monetary or otherwise, for any fines and penalties. To
the fullest extent permitted by Law, Tenant agrees to Indemmfy City, Port and their Agents from
and against any Claim which City may incur as a result of Tenant's failure to obtain or comply
with the terms and conditions of any Regulatory Approval.

Without limiting the terms and conditions of Sections 12.1 (Port Acting as Owner)
and 12.2 (Regulatory Approvals), by signing this Lease, Tenant agrees and acknowledges that
(i) City has made no representation or warranty that Regulatory Approvals can be obtained,
(ii) although Port and MOHCD are agencies of the City, neither Port nof MOHCD has any
authority or influence over any Regulatory Agency responsible for the - issuance of such required
Regulatory Approvals, (iii) Port is entering into this Lease in its capacity as a landowner with a
proprietary interest in the Premises and not as a Regulatory Agenc of_the City with certain
police powers, and (iv) Tenant is solely responsible for obtaining any and all required Regulatory
Approvals whether needed as of the Commencement Date or at. any time.during the Term.
Accordingly, Tenant understands that there is no guarantée, nor a presumption, that any required
Regulatory Approvals will be issued by the appropriate Regulatory Agency and Port’s and
MOHCD?’s status as agencies of the City shall in anyway limit the obligation of: Tenant to obtain
approvals from any Regulatory Agencies (including Port) that have jurisdiction over: ‘the
Premises or Tenant’s activities thereon. Tenant hereby: releases"'and discharges Clty from any
liability relating to the failure of any Regulatory Agency (in¢luding Port) from issuing any
required Regulatory Approval. “

13. INITIAL IMPROVEMENTS.
13.1. Tenant’s Construction Obl

(a) Construction Documents. Ten: ISt Construct or cause to be
Constructed all of the Initial Improvements in comphance h the Construction Documents
developed and approved under thé Option Agreement within/the times and in the manner set
forth in this Sectton 13"‘ In1t1al Im 0vements)

“onstruction D uments

hanics and ‘shall, be dlhgently, commenced and Completed within the
time frames in the Schedul of Performance or otherwise agreed by the parties, and in
accordance with good construction and'e engineering practices and applicable Laws. Tenant shall
undertake commermally reasonable measures in accordance with good construction practices to
minimize darnage or dlsrupt1on ‘caused by such work (including to areas surrounding the
Premises), minimize risk of injury to members of the general public, and to make adequate
provision for the safety.of persons affected by any Construction. Dust, noise and other effects of
the Construction shall:be controlled in accordance with any applicable “dust control ordinance
and by commercially 1 reasonable methods customarily used to control deleterious effects
associated with construction projects in populated or developed urban areas. Tenant shall make
adequate provision for the safety of all persons affected by the Construction, and Tenant shall
undertake commercially reasonable measures in accordance with good construction practices to:
(i) minimize damage, disruption, or inconvenience caused by the Construction, (ii) minimize the
risk of injury or damage to the Premises and the surrounding property, or the isk of i injury or
death to members of the public and (jii) make adequate provision for the safety of all Persons
affected by the Construction. Tenant shall Complete all Construction free of claims, demands,
actions and liens for labor, materials or equipment furnished for the construction, and shall be
performed in accordance with the Project Requirements. In addition, Tenant shall comply with
the applicable provisions of the MMRP.
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(d)  Costs; Private Development. Tenant shall bear all of the costs of
Construction. Without limiting the foregoing, Tenant shall be responsible for performing all
Premises preparation work necessary for construction of the Initial Improvements. Such
preparation of the Premises shall include, among other things, asbestos and lead abatement
investigation required for development or operation of the Initial Improvements, all structure and
substructure work, d1sab1ed access improvements and public access improvements and tenant
improvements.

(e Utilities. Tenant, at its sole expense, shall arrange for the provision and
construction of all on-Premises utilities necessary to use the Premises for the Permitted Use.
Tenant and Port shall coordinate, if necessary, with respect to installation of any off-Premises
utility infrastructure and design of the Initial Improvements, 1nc1ud1ng providing advance notice
of trenching requirements, and coordinate any modification of utll' ¢s to any adjacent Port
tenants or uses. 5

®

performance bonds issu¢
and in form acceptabie nant’s contractors naming Port as co- obhgee in a principal

ercent (1 10%) of the estimated cost of the Initial
itity.

satisfactor 2 ) -
discretion-to ensure: completron such Improvements and to protect Port against any liability for
mechanics’ and materialmen’s liens, and stop notices (such as a personal completion guaranty, a

escrow account with joint es ow mstructlons acceptable to both Parties). Notwithstanding the
foregoing, the Parties agree that the following will constitute an acceptable alternative security
mechanism with’ fespect to the In1t1a1 Improvements: (a) each of Bridge Housing Corporation
and the John Stewart Company provide to Port a binding completion guaranty for the
Construction in a forrn'acceptable to Port and City’s Risk Manager; (b) Tenant’s general
contractor demonstrates to'the reasonable satisfaction of Port and the City’s Risk Manager that it
has the financial eapacrty to complete the Construction project pursuant to the terms and
conditions of the construction contract; and (c) Tenant’s general contractor obtains commercially
reasonable insurance, in coverages and amounts acceptable to Port and the City’s Risk Manager
such as subguard insurance to insure performance of its subcontractors.

§)) Return of Premises. If this Lease terminates as a result of an Event of
Default by Tenant before Completion of the Initial Improvements, Tenant shall, at its sole
expense and as promptly as practicable, return the Premises to Port in a safe condition, and
unless otherwise requested by Port, shall promptly remove all Improvements, loose building
materials and debris present at the Premises resulting from Tenant's construction activities. In
the event that Tenant is required to return the Premises as aforesaid, Tenant shall obtain those
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permits customary and necessary to enter upon the Premises in order to complete such work and
shall otherwise comply with applicable Law. In such event, Port shall cooperate with Tenant in
Tenant's efforts to obtain such permits, provided that Port will not be required to expend any
money or undertake any obligations in connection therewith. The provisions of this Section shall
survive any termination of the Lease.

~ 13.2. Changes; Submission of Documents; Port Review.

(a) Changes in Final Construction Documents. Tenant will not make or
cause to be made any material or substantial changes to any Port-approved (including under the
Option Agreement) aspect of the Construction Documents or a Required Element without Port’s
express written approval. Port will determine if any change is material or'substantial which
determination shall be conclusive at or before the bi-weekly meetings ‘held tinder the Option
Agreement immediately following Tenant’s proper submission of the: .change or, if such meetings
are no longer being conducted, as promptly as reasonably possible, “but in no event later than
thirty (30) days of proper submission by Tenant. If Tenant has properly submitted each set of the
applicable Construction Documents and Port fails to meet Such time frame, then Tenant may
submit a written notice to Port requesting Port’s approval or disapproval. The notice must
display prominently in at least 16 point font on the etivélope enclosing such request and on the
first page of such request, substantially the following: “APPROVAL REQUEST | FOR
CONSTRUCTION DOCUMENTS OF 88 BROADWAY PROJECT. IMMEDIATE
ATTENTION REQUIRED; FAILURE TO RESPOND WITHIN TEN (10) BUSINESS
DAYS WILL RESULT IN THE REQUEST BEING DEEMED APPROVED.” If Port fails
to respond within such ten (10) day peri&d;.such changes will be deemed approved. All changes
to the Construction Documents must be consistent with the Secretary’s Standards, and with all
other Laws as determined by Port in the exercise 6fits reasonable-discretion. Any changes that
Port determines are not material or substantial will-be ¢ med approved Except by mutual
agreement with Tenant, Port will not dlsapprove or ange$ subsequently in, or in a
manner that is inconsistent with, matters that it h ‘approved previously. Ifthereisa
disagreement between Poft-and Ténant as to w er or not a matter contained in a partlcular
submittal has been approved prev1ously or whether Port is acting in a manner that is inconsistent
with matters that it appro d prev1ously, Port’s reasonable judgment will apply in resolving the

disagreement.
Notwithstanding any prov151ony of t thls Lease to the contrary, Port’s approval of

changes to thie:Schematic Design and the site” plan in the respective forms attached hereto is in no

manner irtended to, and will not; ev1dence or be deemed to evidence Port’s approval of changes

to the Construetlon "Docu ]

b) Tlmmg of PortDlsapproval/Cond1t10nal Approval and Tenant
Resubmission. If Port dlsapproves changes to the Construction Documents in whole or in part,
Port in the written disapproval will state the reason or reasons for such disapproval and may
recommend changes. and make other recommendations. If Port conditionally approves the
changes in the Construction’'Documents in whole or in part, the conditions will be stated in
writing and a time will bé stated for satisfying the conditions. Tenant will resubmit as
expeditiously as poss1ble Tenant may continue making resubmissions until the earlier of

(i) approval of the submissions, or (ii) the later of (x) the time specified in any conditional

approval, or (y) the date speelﬁed in the Schedule of Performance, as either may be extended.

13.3.  Progress Meetings/Consultation. During the Construction of the Initial
Improvements, City staff and Tenant agree to hold periodic progress meetings, as needed
considering Tenant’s progress, to coordinate the preparation of, submission to, and review by
Port of Construction Documents, changes thereto and the Construction process, including
occasional attendance by City at on-site construction meetings. Additionally, Tenant shall
provide Port with at least two (2) business days advance notice of any on-site mock-ups, on-site
trial installations, and in-plant visual mock-ups (if any). Port staff and Tenant (and its applicable
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consultants) agree to communicate and consult informally as frequently as is reasonably
necessary to assure that the formal submittal of any Construction Documents to Port can receive
prompt and speedy consideration. Tenant will keep Port reasonably informed of all meetings
taking place in connection with Construction and will give Port the opportunity to attend and
participate in such meetings. Port may, but is not obligated to, have one or more individuals
present on the Premises at any time and from time to time durmg Construction, to observe the
progress of Construction and to monitor Tenant’s compliance with this Lease.

13.4. Submittals after Completion.

(@)  Record Drawings. Tenant shall furnish Port Record Drawings of the
Improvements Constructed on, in, under and around the Premises within the timeframe set forth
in the Schedule of Performance in electronic format as (1) full-size scanned TIF files, and
(2) AutoCAD files of the completed and updated Construction Ddcuments, as further described
below. As used in this Section, “Record Drawings” means drawlngs ‘plans and surveys showing
Improvements as built on the Premises and prepared during the course*of €
Tenant fails to provide Record Drawings to Port within suc period of time, Port shall give
written notice to Tenant requesting such Record Drawings, and if Tenant has not provided the
Record Drawings within One Hundred Eighty (180)- days after Tenant’s recelptof such notice
from Port, Port shall have the right, but not the obligation, to eau e the preparation f1he Record
Drawings by an architect of Port’s choice, at Tenant’s co ;

(b)  Record Drawing Requirements. Re; Drawings must be: based on no
less than 24” x 36”, with mark-ups neatly drafted to indicate modifications from the original
design drawings, scanned at 400 dpi. Ea rawmg must have Port—asmgned number placed
onto the title block prior to scanning. 2

©

and other referenced files shall be coherently
disc. Discs contammg files that do not open

<« After five (5) days™written not1ce to Tenant, City has the right, but not the obligation, to
obtain, and thereafter contin ‘usly tomaintain, any insurance required by this Lease that Tenant
fails to obtain or.maintain, and to charge the cost of obtaining and maintaining that insurance to
Tenant; provided, however, if Tenant reimburses City for any premiums and subsequently
prov1des such insurahce satlsfactory to City, then City agrees to cancel the insurance it obtained
and to credit Tenant with.any premium refund less any other costs incurred by City resulting
from Tenant’s failure to obtain or maintain the required insurance.

13.6. Construction Barriers; Signs.

(a)  Construction Fencing and Barriers. Tenant will provide appropriate
construction fencing and barriers on-site during the period of Construction, to the extent required
by applicable building and/or health and safety codes. Tenant will obtain a building permit from
Port prior to the placement of any such construction fencing and/or barrier on Port property.

(b)  Construction Signs. Tenant will provide appropriate construction Signs
and post the Signs on-site during the period of Construction. The size, design, color, dimensions,
text, materials, location, and method of installation of such Signs on Port property must be
submitted to Port for approval prior to installation.
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13.7. Construction Staging. During Construction of the Initial Improvements, Tenant
will use the portions of the Premises as staging areas for construction laydown and parking,
construction equipment, and related materials, as reasonably determined by Tenant. Port will
have no responsibility for providing additional areas for construction staging.

13.8. Exterior Improvements. Tenant acknowledges that any changes to the Exterior
Improvements not otherwise approved in Construction Documents will need Port’s prior
approval before installation, which may require, in Port’s sole discretion, review by the WDAC.
Tenant will provide to Port the size, design, color, dimensions, text, materials, location, and
method of installation of the Exterior Improvements to enable Port to evaluate the proposed
request for approval; provided, however, any Signs requiring Port’s prior- approval under
Section 15.4 (Signs) will be approved as set forth in Section 15.4 (Signs)-==.

13.9. Certificate of Final Completion and Occupancy .

(@)  Certificate of Final Completion and Occupancy ""sysuance Process.

@) Other than in connection wi
Improvements, Tenant may not occupy or use the Premises orany portion thereof where a
temporary or final certificate of occupancy has not been issued. Port will issue a Certificate of
Final Completion and Occupancy for the Remdenﬂal Portion of the Building and- may; iSsue a
separate documentation of Completion, such as a sign off.on a JOb card, certlﬁcate(s) of
completion or occupancy for the other portions of the Improv nents: (collectlvel % “other
. evidence of Completion™)

(ii)  Issuance of the.Certificate of F1"
other evidence of Completion does not relieve Tenas
requirements or conditions of any Regulatory Approy
of the Building or other Improvement. Tenant will
conditions separately.

(b)  Condition fo.Issuance. Ifthere remain’(i) uncompleted customary punch
list items; (ii) landscaping (to the extent (i) and (i1).are subject to Port’s approval); (iii) exterior
finishes (to the extent Tenant can demonstrate to Port’s. reasonable satisfaction that such finishes
would be damaged during the course.of later construction of interior improvements) or

(collectlvely, Deferred Ttems™), P¢ ;may,reaisonably condltlon issuance of a Certificate of Final

1l Completion and Occupancy or
erson from any and all

of any Regl!l tory Agency to occupancy
ply-with al] such requirements or

Definition of Completed and Completion. For purposes of issuance of the
Certificate of inal Completion and Occupancy for the Residential Portion or other evidence of
Complet1on for other parts of the Bulldlng in accordance with the provisions of Section 13.9(a)
above, “Completed’” and “Completmn mean (i) completion by Tenant of all aspects of the Initial
Improvements on the Preniises, free of any mechanics’ and materialmen’s liens and all in
accordance with the approved Construction Documents, the Scope of Development, and Laws,
(ii) issuance of applicable certificates of completion, together with completion of all
improvements which are required under conditions of any Regulatory Approvals needed for
Construction of the Initial Improvements, (iii) no uncured Tenant Event of Default or Unmatured
Tenant Event of Default exists, and (iv) Tenant has paid all development exaction fees required
to be paid that are due and payable. With respect to the Initial Improvements, the Parties agree
that Completion or Completed will not include build out of the Ground Floor Units beyond the
"cold shell" of such units.

(d)  Form and Effect of Certificate.
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@ Form of Certificate. The Certificate of Final Completion and
Occupancy for the Residential Portion will be in a form that permits it to be recorded in the
Official Records. For purposes of this Lease, the Certificate of Final Completion and Occupancy
will be a conclusive determination of Completion of the Residential Portion of Initial
Improvements (except for completion of Deferred Items).

(i)  Effect. Except as set forth in the Certificate of Final Completion
and Occupancy for the Residential Portion, any other Certificate of Occupancy and any other
“evidence of Completion, Port’s issuance of a Certificate of Completion will constitute conclusive
evidence (except for the Deferred Items) that Tenant has satisfied all its construction obligations
under this Lease with respect to the Initial Improvements; provided however, that such
certificates shall not constitute evidence of compliance with or satlsfactlon ‘of any obligation of
Tenant to any Lender, or any insurer of a mortgage, securing money- loaned to finance the
construction or any part thereof.

(iii)  If Port refuses or fails to issue the Certific:
and Occupancy for the Residential Portion, any other Certificate of Occtipz and or other
evidence of Completion, Port shall within ten (10) busiriess days of Tenant’s ritten request
provide Tenant with a written statement specifying the reasons_ for Port’s refusal or failure to do
so identifying the items Tenant shall complete or I
the Certificates.

f Final Completion

T, 4
(iv)  Promptly upon the issuance of the Certificate of Final Completion
and Occupancy for the Residential Portion, Tenant shall record such approved certificate in the
Official Records and provide Port and MOHCD W1th a copy of the recorded Certificate of Final
Completion and Occupancy.

13.10. Project Materials. If this Lease terr ates for any r son (other than a Port
Event of Default) before Completion of the Initial Impro rhents, Tenant will within thirty (30)
days after written demand from Port and Wlthout cost to Port, (i) deliver to Port any and all
copies of studies, applicati orts, permits, plans, architectural drawings, test results, and
similar work product regardmg t hysrcal condltlon of the Real Property, and any existing
Construction Docuryents in the po ess1on of Tenant or its Agents, architects, engineers, or
consultants (or if not in the foregoing Qarnes possession, reasonably obtainable by Tenant), or
prepared for Tenant, including: AutoCAD files (collectively, the “Project
Materials”), and’(ii): prov1ded ' 1orized to do so and subject to the rights of Lenders,
assign to Port (x) all'of Tenant’s xisting rights and interest in the Project Materials, and (y) all
of Tenant’s rights under. ,‘Regulatory Approval; provided, however, in each case "without any
represent“ tion or warranty, express or:implied, by Tenant, as to the sufficiency, accuracy,
completeneSS or compliance with Laws or any other matter whatsoever. Port may use the Project
Materials for:any purpose whatsoever relating to the Premises, without cost or liability therefor
to Port or any other Person; ided, however, that, Port will ‘release Tenant and Tenant’s
Agents, assignees,. "ubtenant afﬁllates contractors, architects, engineers and other consultants
from any Claims arising ou t of Port’s use of such PrOJect Materials and Construction Documents
except to the extent erson is retained by Port to complete construction and they agree to
such continued liability. Tenant will use commercially reasonable efforts to include in all
contracts and authorizations for services pertaining to the planning and design of the Initial
Improvements, an express agreement by the person performing such services that Port may use
such Project Materials as provided in this Section without compensation or payment from Port in
the event such Project Materials are delivered to Port under the provisions of this Section,
provided that Port agrees (i) not to remove the name of the preparer of such Project Materials
without the preparer’s written permission, or (ii) to remove the name of the preparer of such
Project Materials at the preparer’s written request. If a third-party (i.e. non-Port or non-City
party or-a party that is not the Project Material author) seeks to obtain and use the Project
Materials assigned to Port, then such third-party will be required to negotiate appropriate and
reasonable compensation to the Project Material author for the incremental value of the Project
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Material. The provisions of this Section 13.10 (Project Materials) will survive the expiration or
earlier termination of this Lease.

14. SUBSEQUENT CONSTRUCTION.
14.1. Port's Right to Approve Subsequent Construction.

(a)  Construction Requiring Port's Approval in Port's Sole Discretion. Tenant
shall have the right at its sole cost and expense, during the Term to perform Subsequent
Construction in accordance with the provisions of this Section, provided that Tenant shall not do

“any of the following without Port's prior approval, which approval may be withheld by Port in its
sole discretion:

(i)  Change in the density of development from that which existed
upon the completion of construction of the Initial Improvements

- other additional structures;

(iii)  Increase the bulk or height. of any Improvements beyond the bulk
or height approved for the Initial Improvements;

(i)  Construct additional buildings or

(iv)  Rehabilitate or Restore‘ any of the, Improvements’ (except as
otherwise required under Section 22.3 (Tenant’s. Obhgatron to Restore) or as otherwrse allowed
pursuant to Section 14.2); \

(v)  Change the Project’s open space.in a manner that would adversely
affect access to, or materially change thé use Or appearance of such open space

(vi)

Materially a a

are not reasonably available or do ot meet current code requrrements and Tenant uses materials

of equal quality, durability, desig tandards and : appearance to the materials originally installed,
as determined by Port.

) Construc ion Requirifig- Porf's Reasonable Approval. For any Subsequent
Constructiox (other th 1n.a Minor Alteratlon) that is not described in Section 14.1(a)
(Constructlon Requiring Port’s Approval in Port’s Sole Discretion), Port's prior approval shall be
requlre which approval s shall not be unredsonably withheld.

(¢ Subse(juent Construction will be subject to the terms and conditions set
forth in Sectzons 13.1(c) - 13. 1(/1), and 13.2 - 13.8.

Notice: bv Tenant and Schematic Drawings. Before commencing any
Subsequent Construction that 1 tequires Port's approval, Tenant shall notify Port of such planned
Subsequent Constru: \cn Schematic drawings shall accompany such notice. Port may waive
the submittal requirement of schematic drawings if it determines in its sole discretion that the
scope of the Subsequent Construction does not warrant such initial review. Within twenty (20)
days after receipt of such notice from Tenant, Port shall approve or disapprove any such
Subsequent Construction and inform Tenant whether in Port's sole discretion, design review of
the proposed Subsequent Construction by WDAC is necessary. If Port determines that design
review by WDAC is necessary, then the period to approve or disapprove the proposed
Subsequent Construction shall be extended by a reasonable time necessary to obtain WDAC's
review and recommendation of the proposed Subsequent Construction.

(¢)  Regulatory Approvals. Tenant acknowledges that Port's approval of
Subsequent Construction (or the fact that Tenant is not required to obtain Port's approval) does
not alter Tenant's obligation to obtain all required Regulatory Approvals from Regulatory
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Agencies, including, where applicable, from Port itself in its regulatory capacity.

14.2. Minor Alterations. Provided the following are not otherwise subject to Port’s
approval under Section 14.1(a), Port's approval shall not be required for: (a) the installation,
repair or replacement of furnishings, fixtures, equipment or decorative improvements within the
interior of the Building in the normal course of operation of a housing development,

(b) recarpeting, repainting the interior of the Building or similar alterations, or (c) any other
Subsequent Construction costing less than Fifty Thousand Dollars ($50, OOO) individually or
Two Hundred Thousand Dollars in the aggregate ($200,000) (collectively, "Minor Alterations").

14.3.  Port Approval of Construction Documents. Port shall approve or dlsapprove
subsequent Construction Documents submitted to it for approval within sixty (60) days after
submission. Any disapproval shall state in writing the reasons for disapproval. If Port notifies
Tenant that the subsequent Construction Documents are incomplete, such notification shall
constitute a disapproval of such Construction Documents. If Port disapproves the Construction
Documents and Tenant revises or supplements, as the case may be, and resubmits such
Construction Documents for Port's approval, Port shall review the revised. or supplemented
Construction Documents to determine whether the revisions of- supplements satisfy the
objections or deficiencies cited in Port's previous notice of rejection, and Port shall approve or
disapprove the revisions or supplements to the Coristriction Documents within thirty-(30) days
after resubmission. If Port fails to meet such time frame:then Tf_‘ nant may submit a written
notice to Port requesting Port’s approval or disapproval: The fiotice must display prominently in
at least 16 point font on the envelope enclosing such request and on the first page of such
request, substantially the following: “APPROVAL REQUEST.FOR CONSTRUCTION
DOCUMENTS OF 88 BROADWAY PROJECT. IMMEDIATE ATTENTION
REQUIRED; FAILURE TO RESPOND WITHIN TEN (10) BUSINESS DAYS WILL
RESULT IN THE REQUEST BEING DEEMED APPROVED.?. If Port fails to respond
within such ten (10) day period, such changes will be deemed: approved If Tenant desires to
make any change to the final-subsequent Construction Docuiments after Port's approval, then
Tenant shall submit the [proposed"change to Port for its reasonable approval. Port shall notify
Tenant of its approval.or disapproval of the requested change within thirty (30) days after
submission to Port gfid Port's failure to respond in'such time frame is subject to Tenant’s repeat
request as above. Any dlsapproval shall state, in wntlng, the reasons therefor. Notwithstanding
any of the foregoing to the- I ort‘determmes that the proposed subsequent
Construct1on mustbe appro ty~s' Environmental Review Officer, any approval

. b ammg approval from the Clty s Env1ronmental Review

Commencement of Subsequent Construction. Tenant shall not commence
uctio runt1l the following conditions have been satisfied or waived by

any Subsequent':
Port:

~" Port shall have approved the final subsequent Construction
Documents (other thanfor Minor Alterations); and

(i)  Tenant shall have obtained and paid for all Regulatory Approvals
necessary to commence such construction in accordance with Section 12 (Port Acting as
Owner);

(b)  Rights of Access. During any period of Subsequent Construction, Port (in
its proprietary capacity) and its Agents shall have the right to enter areas in which Subsequent
Construction is being performed, upon reasonable prior written notice during customary
construction hours, subject to the rights of Residential Occupants and other Subtenants, to
inspect the progress of Subsequent Construction; provided, however, that Port and its Agents
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shall conduct their activities in such a way as to minimize interference with Tenant and its
operations to the extent feasible. Nothing in this Lease, however, shall be interpreted to impose
an obligation upon Port to conduct such inspections or impose any liability in connection
therewith.

15. IMPROVEMENTS AND ALTERATIONS.

15.1. Title fo Improvements. During the Term, Tenant shall own title to all of the
‘Improvements, including the Initial Improvements, all Subsequent Construction (if any) and all
appurtenant fixtures, machinery and equipment installed on the Premises by or on behalf of
Tenant. It is the intent of the Parties that this Lease and the Lease Memorandum will create a
constructive notice of severance of the Improvements from the land. Asj'urther consideration of
Port entering into this Lease and subject to the rights of any Lenders; ‘at the éxpiration or earlier
termination of this Lease, unless Port, in its sole discretion, has notlﬁed Tenant that Tenant must
remove such Improvement(s) under Section 15.2 (Removal of: Improvements) title to the
Improvements, including appurtenant fixtures (but excluding trade fixtures and Personal
Property of Tenant or its Subtenants including without limi tatron the Personal Property of
Residential Occupants), will vest in Port without further action of any party, and without
compensation or payment to Tenant. Tenant and its Subtenants shall have the right at any time
during the Term, to remove Personal Property from th Premlses  provided, howeyer; that if the
removal of Personal Property causes damage to the Premises, Tenant shall promptly cause the
repair of such damage at no cost to Port. Notwithstanding the foregoing, if requested by Port,
upon expiration or earlier termination of this Lease, Tenant:will execute and deliver to Port an
acknowledged and good and sufficient gran deed conveying to Port Tenant’s fee interest in the
Improvements. ’

rental income appreciation, gain, deprecratron ‘amo
tax purposes relating to all-Improvements and any and all ad‘ 1t10ns thereto, substitutions
therefor, fixtures therein’and other property relatmg thereto. ™

152, Removal of Improveménts At least O e Hundred Eighty (180) days prior to the
: i of this Lease; Port, in its sole discretion, may provide a

ay. epspecrﬁcally prov1ded in the relevant permits or plans approved
by Port, which Tenant shall be required to repurpose, modify, remove and relocate and/or
demohsh and remove from the Premises in accordance with Section 32 (Surrender and
Quitelaim), [Placeholder to discuss possible cost allocation after Tenant pays for most cost
effective alternative] Any su . modification or removal is subject to the requirements of this
Section, including the requrrement to obtain a Port building or similar permit. If termination of
this Lease is the result of loss or destruction of the Premises or any Improvements thereon, Port
shall deliver the Notice of Ry moval to Tenant within a reasonable time after the loss or
destruction. Tenant shall b obligated at its own expense to remove all Alterations or
Improvements and Per, nal Property specified in the Notice of Removal. Tenant shall promptly
repair, at its own expense, in good and workmanlike fashion any damage occasioned thereby. If
Tenant fails to compléte any required modification, demolition and/or removal on or before the
termination of this Lease, Port may perform such modlﬁcatron removal and/or demolition at
Tenant's expense, and Tenant shall reimburse Port within three (3) business days after demand
therefor. '

15.3. Removal of Non-Permitted Improvements. If Tenant constructs any Alterations
or Improvements without Port's prior written consent or without complying with this Section,
then, in addition to any other remedy available to Port, Port may require Tenant to remove, at
Tenant's expense, any or all such Alterations or Improvements and to promptly repair, at
Tenant's expense and in good workmanlike fashion, any damage occasioned thereby. Tenant
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shall pay to Port all special inspection fees as set forth in any applicable building code, standard
or regulation, including, without limitation, the Port Building Code, for inspection of work
performed without required permits. The foregoing obligation of Tenant to reimburse Port for
all cost and expenses incurred by Port in connection with Tenant's failure to comply with the
provisions of this Section shall survive the expiration or earlier termination of this Lease.

15.4. Signs. Tenant shall not install business signage, awnings or other exterior
decoration or notices on the Premises without Port's prior written consent. Any sign that Tenant
is permitted to place, construct or maintain on the Premises shall comply with all Laws relating
thereto, including but not limited to, Port's Sign Guidelines, as revised by Port from time to time,
and burldlng permit requirements, and Tenant shall obtain all Regulatory-Approvals required by
such Laws. Port makes no representation with respect to Tenant's ability’ té obtain such
Regulatory Approval. Tenant, at its sole cost and expense, shall ren 'ove all signs placed by it on
the Premises at the expiration or earlier termination of this Lease, .

15.5. Port's Alterations. Port reserves the right at any time ake alterations,
additions, repairs, deletions or improvements to any Port property adjacent to the Prem1ses ("Port
Work"). Port shall use commercially reasonable efforts to conduct any of thefforegomg activities

mlmlze inconvenience or distufbance to
k { sole and absolute/discretion, to
maintain Port property in safe, hazard-free condition. In 16.event will inconvenience or
uctive eviction of Tenant, entitle
Tenant to any abatement or diminution 6f-Rent, or otherwise relieve Tenant from any of its
obligations under this Lease. Tenant hereby yaives any and all- Clalms against Port, City and

i ed by Port Work.

wprovements thereon in condition
ain a ﬁrst—class mixed use residential/retail project located in -

San Francisco and ip‘c
Tenant will with reasonab
appropriate repalrs renew
exterior, ordindr
materials, 4nd quality.
Initial Improvements

ss make (or cause others to make) all necessary or
“ments whether structural or non-structural, interior or

replacement made by Tenant"" ill be, at’least equlvalent in quahty, appearance public safety,
ili and in all respects consistent with the Improvements installed at the time of
1 evant CertlﬂCate of Final Completion and Occupancy.

ke, nor cause or suffer to be made, any repairs or other work for
which a permit is requlred;by any applicable building code, standard or regulation, including,
without limitation, the-: Port Building Code or of any rule or regulation of Port without first
obtaining Port's prior written consent and a permrt therefor.

In the event that damage or deterioration to the Premises or any portion thereof or any
other area which is Tenant's obligation to maintain results in the same not meeting the standard
of maintenance required by Port for such uses as Tenant is making of the Premises or such other
applicable standard, then Tenant shall have the independent responsibility for, and shall promptly
undertake, maintenance or repair and complete the same with due diligence.

16.2. Capital Needs Assessment Report. Every five (5) years beginning on the fifth
anniversary date of the issuance of the Certificate of Completion for the Residential Portion,
Tenant shall deliver to Port a Capital Needs Assessment report (“CNA”) for the Improvements.
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The CNA must conform to MOHCD’s guidance for CNAs, be in a form acceptable to Port, and
must, at a minimum, contain the following information and comply with the following standards

(a)  basic property information, including at a minimum parcel size, number of
buildings and units, unit mix, unit square footages and building area;

(b)  anarrative description of the Premises and its Improvements, including
the building type, construction materials, major systems and interior/exterior finishes;

(© a description of the current conditions, expected useful lives of all building
elements/systems/finishes including of the foundation, structures and substructure, and all
utilities systems serving the Improvements, an estimate of the remaining useful life of existing
systems and recommendations for further investigation by engineers.or-construction specialists,
if necessary;

(d)  relevant photographs of various areas of-the Improvements that show
building elements and systems and current conditions that requlre repair, replacement, upgrade
or improved maintenance;

0 address them,

(e)  alist of the immediate physical 1 needs and estlmated c
as well as a 20-year replacement reserve analysis, ed h provided in unprotected;
financial spreadsheet documents; and £

® an explanation of cost estimating methodologies and assumptlons of
construction cost inflation.

If Port reasonably believes the CNA does not adequately escribe the condition and
integrity of the listed items or the timing of reqiired repairs, then Port shall notify Tenant of such
deficiency and Tenant shall revise the CNA dress. Port's concer ‘within the timeframe
specified by Port. If Tenant fails to provide the requi CNA or arevised CNA to Port within
the timeframe specified by Port, Port after giving thirty (3 0) days” notice to Tenant shall have the
right, but not the obligation; o cause the preparation of a CNA by a team of construction
professionals of Port's cHoice, at Tenant's sole cost. Tenant shall perform the repairs or
improvements recomtfiended in the CNA within the timeframe set forth in the CNA or as agreed
by Port in its sole dlscretlon

In addition to the prep" ion and'delivery.c of CNA to Port in accordance with this
Section, if any CNA-or similar facilities condition report is prepared by or on behalf of Tenant in
connection ' with any Refinancing, Transfer, or for any other reason or purpose, Tenant will
promptl y provide Port with'a copy”

—16.3. City's Rzght fo Inspec Wlthout limiting Section 31 below(Entry On Premises),
Port and MOHCD may make periodie inspections of the Premises and other areas for which
Tenant has obhgat10ns and may advise Tenant when maintenance or repair is required, but such
right of inspection‘shall not relieve Tenant of its independent responsibility to maintain such
Premises, Improvements and other areas as required by this Lease in a condition as good as, or
better than their condition‘at the Commencement Date, excepting ordinary wear and tear.

16.4. Port's Right to Repair. In the event Tenant fails to maintain or to promptly repair
any damage as requiréd by this Lease, Port may repair the same at Tenant's sole cost and expense
and Tenant shall immediately reimburse Port therefore. In the event Tenant fails to maintain and
repair the Premises, the foundation, the structural integrity of the Improvements, the roofs, and
Building Systems, Port may repair the same at Tenant’s cost and expense and Tenant will
reimburse Port therefor as provided in this Section 16.4 (Port’s Right to Repair). Except in the
event of an emergency, Port will first provide no less than fifteen (15) days prior notice to Tenant
before commencing any maintenance to or repair on the Premises (“Port’s Repair Notice™). If
Tenant does not commence maintenance or repair or provide assurances reasonably satisfactory
to Port that Tenant will commence maintenance or repair within such fifteen (15) day period,
then Port may proceed to take the required action. If Port elects to proceed with such repair or
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maintenance, then promptly following completion of any work taken by Port pursuant to this
Section 16.4 , Port will deliver a detailed invoice of the work completed, the materials used and
the costs relating thereto. Tenant also will pay to Port an administrative fee equal to ten percent
(10%) of the total “hard” costs of the work. “Hard” costs include the cost of materials and
installation, but exclude any costs associated with design, such as architectural fees. Tenant will
pay to Port the amount set forth in the invoice within thirty (30) days after delivery of Port’s
invoice. :

Tenant will pay to Port, as Additional Rent, an amount equaling Two Hundred Dollars
($200), which amount will be increased by One Hundred Dollars ($100.00) on each ten (10) year
Anniversary Date, upon delivery of Port’s Repair Notice. In the event Port determines during
subsequent inspection(s) that Tenant has failed to so maintain the Premises-in accordance with
this Section 16 , then Tenant will pay to Port, as Additional Rent, an amount equaling Three
Hundred Dollars ($300), which amount will be increased by Oné Hundred Dollars ($100.00) on
each ten (10) year Anniversary of the Commencement Date, for each-additional Maintenance
Notice, if applicable, delivered by Port to Tenant following each inspection:. The Parties agree
that the charges associated with each inspection of the Premises and delivery of each
Maintenance Notice represent a fair and reasonable estimate of the administrative cost and
expense which Port will incur by reason of Port’s inspection of the Premises and issuance of
each Maintenance Notice. Tenant’s failure to coriply with the applicable Maintenance Notice
and Port’s right to impose the foregoing charges is in addition, to-and not in lieu of'any and all
other rights and remedies of Port under this Lease, at law or in'equity. The amounts set forth in
this Section 16.4 (Port’s Right to Repair) are due within five (5) days following delivery of the
applicable Maintenance Notice. :

17.  UTILITIES AND SERVICES.

17.1. Utilities. Tenant agrees and acknowledgesthat Port; in its proprietary capacity as
owner of the Premises and landlord under this Leasé; will-not provide any utility services to the
Premises or any portion of the Premises. Tenant;at its sole expense, must (i) arrange for the
provision and construction of all on-site and off-site utilities ‘necessary to construct, operate and
use the Improvements and any other portion of the Premises for their intended use, (it) be
responsible for contracting with, and obtaining, all'necessary utility and other services, as may be
necessary and appropriate t .which all of the Improvements and the Premises are put
(it being acknowledged that ¢ ing its'SFPUC) is the sole and exclusive provider to the
Premises of €ertain public utility services), and-(iii) maintain and repair all utilities serving the
Premises fo the point provided by the respective utility service provider (whether on or off the

is ill purche =lectrital service (to the extent not provided by a Renewable
Energy System, if any) for the. Improvements and the Premises from SFPUC unless SFPUC
determines that such service is not feasible for the Premises. Tenant also must coordinate with
the respective utility service provider with respect to the installation of utilities, including
providing advance notice to ?})ﬁropriatc parties of trenching requirements.

Tenant will pay or cduse to be paid as the same become due, all deposits, charges, meter
installation fees, connection fees and other costs for all public or private utility services at any
time rendered to the Premises or any part of the Premises, and will do all other things required
for the maintenance, repair, replacement, and continuance of all such services. Tenant agrees,
with respect to any public utility services provided to the Premises by City, that no act or
omission of City in its capacity as a provider of public utility services, will abrogate, diminish, or
otherwise affect the respective rights, obligations and liabilities of Tenant and Port under this
Lease, or entitle Tenant to terminate this Lease or to claim any abatement or diminution of Rent.
Further, Tenant covenants not to raise as a defense to its obligations under this Lease, or assert as
a counterclaim or cross-claim in any litigation or arbitration between Tenant and Port relating to
this Lease, any Claims arising from or in connection with City's provision (or failure to provide)
public utility services, except to the extent to preserve its rights hereunder that failure to raise
such claim in connection with such litigation would result in a waiver of such claim. The
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foregoing will not constitute a waiver by Tenant of any claim it may now or in the future have
(or claim to have) against any such public utility provider relating to the provision of (or failure
to provide) utilities to the Premises.

17.2. Services. Tenant shall make arrangements and shall pay all charges for all
services to be furnished on, in or to the Premises or to be used by Tenant, including, without
limitation, garbage and trash collection, janitorial service and extermination service.

17.3. Energy Consumption. Not later than two (2) years from the date of issuance of
the Certificate of Final Completion and Occupancy for the Residential Portion, Tenant shall
obtain energy efficiency audits and annually measure and disclose energy performance, in
accordance with the standards of the San Francisco Environment Code Chapter 20: Existing
Commercial Buildings Energy Performance. These requirements are necessary to comply with
the Energy Performance, Data Checklist, and Facility Summary réquirements set forth in the
California Code of Regulatrons Title 20 Division 2, Chapter , Article 9, Section 1680.

18. ROOFTOP EQUIPMENT.

18.1. Renewable Energy System. Tenant may. ’ : installed on the

roof(s) of the Improvements, a renewable energy system, using sources such as s" lar
(photovoltaic or solar thermal power) wind, or biofuel  power for the generation and dehvery of
electrical energy to the Premises (a “Renewable Energy, System ) upon the prior consent of Port,
which consent will not be unreasonably withheld. If excess eriergy is available from the
Renewable Energy System, then such excess energy may be used by Port or City without cost to
Tenant. Prior to commencing installatich-of any Renewable Energy System, Tenant must obtain
all required permrts and Regulatory Approvals Unless approved as part of the Initial

satellite dish or wireless cofimiunication site or 'equrpment) on the roof of the Burldmg without
first obtaining Port's review and approval and all requrred Regulatory Approvals Tenant shall

18.3..- Wireless Comm cations qulpment Any Sublease by Tenant of any portion
of the Premrses toa personal wireless services provider will be subject to (i) Port’s prior written
approval in its sole discretion; (ii) all’ Regulatory Approvals; (iii) the provisions, terms and -
condrtrons of Section 25 (Tr: sfers) -and the provisions of Section 6.3 (Excess Rent) regarding

. ity Rooftop : quzpment Tenant agrees, at the request of City, to permit City to
install, at Crty s-sole cost, equrpment reasonably required for Port's or City's operations including
City’s emergency communications systems on the roof. City shall be permitted access to the
areas on the roof where any such installation is made, as necessary for the installation, repair,
maintenance, and replacement thereof. Any access, interruptions or disturbance for the
foregoing purposes shall be temporary only. The Parties will cooperate in connection with the
location and operation of any City equipment and the location and operation of Tenant’s
equipment so as to minimize interference.

19.  LIENS.

Tenant shall keep the Premises free from any liens arising out of any work performed,
materials furnished or obligations incurred by Tenant or its Agents. Tenant shall notify Port
promptly of any lien or encumbrance, of which Tenant has knowledge and which has been
recorded against or attached to the Improvements or Tenant's Leasehold Estate hereunder
whether by act of Tenant or otherwise. In the event that Tenant shall not, within twenty (20)
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days following the imposition of any such lien, cause the same to be released of record, Port
shall have, in addition to all other remedies provided by this Lease or by Law, the right but not
the obligation to cause the same to be released by such means as it shall deem proper, including
without limitation, payment of the claim giving rise to such lien. All sums paid by Port for such
purpose, plus interest at the Interest Rate, and all reasonable expenses incurred by Port in
connection therewith (including, without limitation, reasonable attorneys' fees) shall be payable
to Port by Tenant upon demand. Port shall have the right to post on the Premises any notices that
Port may deem proper for the protection of Port and the Premises, from mechanics' and
materialmen's liens. Tenant shall give to Port at least fifteen (15) days' prior written notice of
commencement of any Alteration, repalr or construction on the Premises. Tenant agrees to
Indemnify Port, City and their respective Agents from and against any: Clalms for mechanic's,
materialmen's or other liens in connection with any Alterations, rep '1fs or construction on the
Premises, or materials furnished or obligations incurred by or for'

20. HAZARDOUS MATERIALS.

20.1. Requirements for Handling. Neither Tenatit no (its Ag
Handle or permit any other person to Handle any Hazardous Material in, on;:und
Premises or other Port property, subject only to the following exceptions, prov1ded that Handling
is at all times in full compliance with all Environmental Laws: *(a) Handling of Hazardous
Materials as permitted by Regulatory Approval; ) durmg construction activities, Handling of
- Hazardous Materials in limited amounts customarily used in.. connectlon with construction; and
(c) janitorial and office supplies in limited amounts customarlly used for general office, housmg
and/or retail purposes.

20.2. Tenant Responsibility. Tenant agrees to protect its Agents and Invitees in its
operations on the Premises from hazards assoc ith Hazardous Materials in accordance with
all Environmental Laws and also agrees, for self chalf of/its Agents and Invitees, that

I Inwtees may

se’or-permit any ] Hazardous Material Condition, except as to
1-20 __'(Requlrements for Handhng) and

Tenant must notify Port 1mmed1ately, orally or by other means that will
transmit the earliest possiblé notice to Port staff, followed within twenty-four (24) hours by
written notice, of and'when Tenant learns or has reason to believe Hazardous Materials were
Released or, except as allowed under Section 20.1 (Requirements for Handling), Handled, in, on,
or about the Premises,’ ‘other Port property, or the environment, or from any vehicles or vessels
that Tenant or its Agents or Invitees use during Tenant's occupancy of the Premises, whether or
not the Release or Handling is in quantities that would be required under Environmental Laws to
be reported to an Environmental Regulatory Agency.

A - (b)  Tenant must notify Port immediately, orally or by other means that will
transmit the earliest possible notice to Port staff, followed within twenty-four (24) hours by
written notice, and contemporaneously provide Port with an electronic copy, of:

@) Any notice of the Release or Handling of Hazardous Materials, in,
on, or about the Premises, other Port property, or the environment, or from any vehicles or
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vessels Tenant, or its Agents and Invitees uses during Tenant's occupancy of the Premises that
Tenant or its Agents or Invitees provides to an Environmental Regulatory Agency;

(i)  Any notice of a violation, or a potential or alleged violation, of any
Environmental Law that Tenant or its Agents or Tnvitees receives from any Environmental
Regulatory Agency;

(iii) ~ Any other Environmental Regulatory Action that is instituted or
threatened by any Environmental Regulatory Agency against Tenant or its Agents or Invitees
and that relates to the Release or Handling of Hazardous Materials, in, on, or about the Premises,
other Port property, or the environment, or from any vehicles or Vessels Tenant, or its Agents and
Invitees uses during Tenant's occupancy of the Premises;

(iv)  Any Hazardous Material Claim that nstituted or threatened by
any third party against Tenant or its Agents or Invitees and that. relates to the Release or
Handling of Hazardous Materials, in, on, or about the Premises, other-Port property, or the
environment, or from any vehicles or vessels T enant, or its: Agents and Invitees uses during
Tenant's occupancy of the Premises; and .

(v)  Any notice of the terrnmaﬂon expiration, or substant1al
amendment of any Environmental Regulatory Approval needed ’by Tenant or its Agents or
Invitees for their operations at the Premises. - :

(© Tenant must notify Port of any meeting; whether conducted face—to-face or
telephonically, between Tenant and any Environmental Regulatory Agency regarding an
Environmental Regulatory Action. Port will: be entitled to participate in any such meetings at its
sole election in a manner consistent with Te 's.and the Environmental Regulatory Agency’s
needs.

(d)  Tenant must notify Port:of any Environmental Regulatory Agency's
issuance of an Environmental Regulatory Approyal: Tenarit's notice to Port must state the
issuing entity, the Envirorimental Regulatory Approval identification number, and the date of
issuance and expiration of the Enyironmental Regulatory Approval. In addition, Tenant must
provide Port with a list of any plan or procedure requ1red to be prepared and/or filed with any
Environmental Regulatory Agency for operat1ons on the Premises, including a "Spill Pollution
Control and Countermeasure Plan:". Tenantmust. provide Port with copies of any of the
documents 'thm"th -scope of ‘th‘isy sec i-‘on:up nPort's request.

- nant must: prov1de Port with copies of all communications with
Env1ronmental Regulatory Agencies ard-all non-privileged communications with other persons
regardmg potentral or actual Hazardous Material Claims arising from Tenant's or its Agents' or
Invitees' operations at the Prem1ses Upon Port's request, Tenant must provide Port with a log of
all communications withheld under a claim of privilege that specifies the parties to and subject of
each withheld commumcatlo

‘ It may from time to time request, and Tenant will be obligated to
provide, information reasonably adequate for Port to determine that any and all Hazardous
Materials are being Handled in a manner that complies with all Environmental Laws.

20.4. Requir ement to Remediate.

(a)  Tenant's Remediation obligations under this subsection are subject to
subsection (b).

@) After notifying Port in accordance with Section 20.3(a) (Tenant’s
Environmental Condition Notification Requirements), Tenant must Remediate at its sole cost in
compliance with all Environmental Laws and this Lease, any Hazardous Material Condition
occurring during the Term or while Tenant or its Agents or Invitees otherwise occupy any part of
the Premises. Tenant must obtain Port's approval of a Remediation work plan, whether or not
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required under Environmental Laws, then begin Remediation actions immediately following
Port's approval of the work plan and continue diligently until Remediation is complete, as
determined by Port, in its sole discretion.

(i)  In addition to its obligations under clause (i), before this Lease
terminates for any reason, Tenant must Remediate at its sole cost in compliance with all
Environmental Laws and this Lease: (A) any Hazardous Material Condition caused by Tenant's
or its Agents' or Invitees' Handling Hazardous Materials during the Term; and (B) any
Hazardous Material Condition discovered during Tenant's occupancy that any Regulatory
Agency requires to be Remediated if Remediation would not have been requlred but for Tenant's
use of the Premises.

action plan, Tenant must prov1de a draft of its plan to Portin a tlmely manner for Port’s
~ comment and approval before submittal to the appropriate Envuonmen’gal Regulatory Agency,

(w) In all situations relating toHandhng or Reme 1atmg Hazardous
Materials, Tenant must take all actions that are reasonably necessary in Port's sole judgment to
protect the value of the Premises, such as obtainirig Envuonmental Regulatory Approvals related
deterioration in the condition or

md1rect1y to Hazardous Materlals

(b)  Unless Tenant or 1tszgents or Invitees Exacerbate the Hazardous Material
Condition, Tenant will not be obligated to Remediate any Hazardous’ Materlal Condition:
(i) caused or Exacerbated solely by Port or its, Agents during Tenant's occupancy of the
Premises; or (i) arising before the Commencement Date te of Tenant's first use of the
Premises, whichever is earh ach an “Excluded Condition”

20.5. Port's nght to Audlt Port will have the right, but not the obligation, to mspect
and audit the Premises for any Hazardous Matenals including the right to Investigate, at
reasonable times urider-Section 31,(City's Entry o, Premlses) Port's failure to inspect or obtain
samples or to detect conditions attributable to Tenant's operations if an inspection is conducted
may not be deemed.to be a relf ase of‘any liability” for any Hazardous Materials subsequently
determinedti  be- Tey ant's responsibility under-this Lease.

20.6. Storm Water Pollution reventlon

nt must comply with the applicable prov131ons of the Statewide

I f Industrial Storm Water issued by the State Water Resources
Control Board, including filing a Notice of Intent to be covered, developing and implementing a
site-specific Storm Water Pollution Prevention Plan ("SWPPP") and conducting storm water
monitoring and reporting. Tenant's SWPPP and a copy of a Notice of Intent for Tenant's
Premises must be subr tted to Port's Real Estate Division before begmmng operations on the
Premises. |

(b)  ‘In addition to requiring compliance with the permit requirements under
Subsection (a), Tenant shall comply with the post-construction stormwater control provisions of
the Statewide General Permit for Discharge of Stormwater from Small Municipalities and the
San Francisco Stormwater Design Guidelines, subject to review and permitting by the Port's
Engineering Division.

20.7. Presence of Hazardous Materials. California Law requires landlords to disclose
to tenants the presence or potential presence of certain Hazardous Materials. Accordingly,
Tenant is hereby advised that Hazardous Materials (as herein defined) may be present on or near
the Premises, including, but not limited to, vehicle fluids, janitorial products, tobacco smoke, and
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building materials containing chemicals, such as lead and formaldehyde. Further, the Hazardous
Materials described in the reports listed in Schedule 3 copies of which have been delivered to or
made available to Tenant are known to be present on the property. By execution of this Lease,
Tenant acknowledges that the notice set forth in this section satisfies the requirements of
California Health and Safety Code Section 25359.7 and related Laws. Tenant must disclose the
information contained in this Section 20.7 (Presence of Hazardous Materials) to any subtenant,
licensee, transferee, or assignee of Tenant's interest in this Lease. Tenant also acknowledges its
own obligations pursuant to California Health and Safety Code Section 25359.7 as well as the
penalties that apply for failure to meet such obligations.

20.8. Survival. Tenant's obligations under Section 20 (Hazardo is. Materlals) shall
survive the expiration or earlier termination of this Lease.

21.  INSURANCE.

21.1. -Required Insurance Coverage. Tenant, at its sole cost expense, shall maintain,
or cause to be maintained, throughout the Term, the followmg msuranc e

(a) General Liability Insurance:” Comprehensrve or - commercial
general liability insurance, with limits not less than Two Million dollars ($2, 000 ,000) each
occurrence combined srngle limit and Four Milliori dollars ($4,000,000) aggregate**‘ Stich
insurance shall include coverage for bodily injury and property . damage Abuse and Molestation
coverage, contractual liability, independent contractors, ‘broad form property damage, personal
injury, liquor liability, products and completed operations, fire damage and legal liability with
limits not less than One Hundred Thousénd Dollars ($100,000), and explosion, collapse and
underground (XCU) coverage during any period in which Tenantis conduetmg any activity on or
Alteration or Improvement to the Premises with risk of explosron collapse, or underground
hazards. This policy must also cover non-owned" and‘ C e vehicles and all mobile equipment
or unlicensed vehicles, such as forklifts. Theuse of exc umbfella coverage shall be
acceptable to meet the requlrements of this Section’

b) Atitomobile Liability Insurance. Comprehensrve or business automobile
liability insurance with limits not less than $1,000,000 each occurrence combined single limit for
bodily injury and property damage; meludmg coverages for owned and hired vehicles and for
employer's non-ownership liabilit Whrch insurance shall be required if any automobiles or any
other motor vehiel - wit
Permitted Use. -

©
Insurance in statutory amounts with Employer s Liability 11m1t not less than One Million Dollars
($1,000,000:00) for each accrdent injury or illness, on employees eligible for each. In the event
Tenant is self-insured for the insurance required pursuant to this Section 21.1(c) (Workers’
Compensation; Employer’s Liability), it shall furnish to Port a current Certificate of Permission
to Self-Insure signed by the Department of Industrial Relations, Administration of Self-
Insurance, Saeramento

(d) struction Activities. At all times during any period of Tenant's
construction of Improvements or Alterations subject to Section 15 (Improvements and
Alterations),

(i) Tenant shall require Tenant's contractor to maintain (a)
commercial general liability insurance with limits of not less than Five Million Dollars
($5,000,000) combined single limit for bodily injury and property damage (including personal
injury and death), and contractor's protective liability; and products and completed operations
coverage in an amount not less than Five Hundred Thousand Dollars ($500,000) per incident,
Ten Million Dollars ($10,000,000) in the aggregate; (b) comprehensive automobile liability
insurance with a policy limit of not less than Two Million Dollars ($2,000,000) each accident for
bodily injury and property damage, providing coverage at least as broad as the Insurance
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Services Office (ISO) Business Auto Coverage form covering Automobile Liability, "any auto",
and insuring against all loss in connection with the ownership, maintenance and operation of
automotive equipment that is owned, hired or non-owned; (c) Worker’s Compensation in
statutory amounts, including Employers’ Liability coverage with limits not less than One Million
Dollars ($1,000,000) each accident, injury, or illness.

(i)  In addition, Tenant shall carry "Builder's All Risk" insurance on a
form reasonably approved by City, in the amount of one hundred percent (100%) of the
completed value of all new construction, insuring all new construction, including all materials
and equipment incorporated in, on or about the Premises, and in transit or storage off-site, that
are or will be part of the permanent Improvements, against "all risk" and !special form" hazards.

(¢)  Property Insurance; Earthquake and Flood Insurance.” Tenant shall
maintain broad form property insurance policies, including vandalism and malicious mischief,
and earthquake, subject to provisions of Section 21.6(c) (As to:Earthquake insurance) and flood,
subject to the provisions of Section 21.6(d) (As to Flood insurance only) , in an amount not less
than one hundred percent (100%) of the then-current full réplacement cost of the Improvements
and other property being insured pursuant thereto (including building code upgrade coverage)
and including coverage for loss of rental income due:fo an uninsured peril for 12 months.

Builders Risk Insurance. A imes during construction pric
completion of the Initial Improvements, and during any périod-of Subsequent Construction
costing more than Five Hundred Thousand Dollars ($500,000), which amount will be increased
by Five Hundred Thousand dollars ($500,000) on each Periodic.10-Year Adjustment Date,
Tenant will maintain, or require to be mairitained, on a form reasonably approved by Port,
builders risk insurance (or its equivalent f bsequent Constriction). Tenant is solely
responsible for payment of any deductibles required under this policy. Such builders risk
insurance also will extend to cover soft costs.and 1 usiness income for any delayed
completion period as caused by any of the perils or-h -setforth in and required to be insured
pursuant to Section x, for a'delay period of not'less than two (2) years with a limit of not less
than One Million Dollars:($1,000,000). If available at commercially reasonable rates, such
builders risk insurance also will extend to cover the peril of terrorism.

Contractor’s Pollution Legal'Tiability Insurance. Tenant will cause to be
maintained during the period of construction. of the Tnitial Improvements and during any periods
of Subsequent Construction, that could reasonably be anticipated to involve a Release of
Hazardous Matefials.on or about the Premises, Contractor’s Pollution Legal Liability Insurance
for any.and all Claims caused by pollition conditions, that are sudden, accidental or gradual,
resql‘tinﬁg;frqm the contractor’s operations; or for which contractor is legally liable, in connection
with the construction of the Initial Improvements or Subsequent Construction, whether such
operations be by Tenant or Tepant’s Contractors, subcontractors, consultants or suppliers of the
contractor. The foregoing policy will contain minimum liability limits of Five Million Dollars
($5,000,000) pet-occurrence and Five Million Dollars ($5,000,000) in the aggregate with a
deductible not to exceed Two Hundred Fifty Thousand Dollars ($250,000). The foregoing
policy will at a minimumi contain coverage for or be specifically endorsed to include coverage
for pollution conditions resulting in, arising from or in connection with: (i) bodily injury
(including death), property damage and environmental cleanup costs (on-site and off-site)
resulting from construction of the Initial Improvements or any Subsequent Construction; (ii) the
use or operation of motor vehicles (whether owned, non-owned or leased) in connection with
construction of the Initial Improvements or any Subsequent Construction, including
transportation of any Hazardous Materials to or from the Premises, including any interim or -
temporary storage or transfer sites (such transportation coverage will also include
loading/unloading of materials); (iii) claims by third parties (other than a disposal site owner) for
bodily injury or property damage arising from any disposal location or facility, both final and
temporary, to which any waste that is generated in connection with the construction of the Initial
Improvements or any Subsequent Construction under this Lease or in connection with any
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Remediation obligation of Tenant pursuant to Section 20 (Hazardous Materials) is delivered; all
such disposal locations/facilities, both final and temporary, will be scheduled to the foregoing
policy as Non-Owned Disposal Sites for coverage under such policy. The foregoing policy will
be written on an occurrence form and be in effect during the construction periods described
above, or, if not available on an occurrence form, then on a claims-made form. If the foregoing
policy is written on a claims made form, then the foregoing policy will be maintained for, or
contain an extended reporting period of, at least five (5) years. The foregoing policy definition
of “Covered Operations” or any other such designation of services or operations performed by
Tenant’s contractors must include all work or ‘services performed by Tenant’s contractors and
their respective subcontractors, consultants, or suppliers

(h)  Boiler and Machinery Insurance. Unless same is not-included within
Tenant's property insurance, Tenant shall maintain boiler and machinery insurance covering
damage to or loss or destruction of machinery and equipment located.on the Premises or in the
Improvements that is used by Tenant for heating, ventilating, air-conditioning, power generation
and similar purposes, in an amount not less than one hundred percent (100%) of the actual
replacement value of such machinery and equipment. -~ ™ Sl

) Professional Liability. Ten.agtj{fshall require all providérs f professional

services, including architectural, design, engineepng,fg@otechxfiqgl, and environmental®
professionals under contract with Tenant for the Initial Improvements or any Subsequent
Construction to maintain professional liability (errors or omissions) insurance, with limits not
less than $2,000,000 for architects and $1,000,000 for any other professionals for each claim and
$4,000,000 annual aggregate limit for architects and $2,000,000°annual aggregate for any other
professionals with respect to all professional services provided fo Tenant therefor.

)] Crime policy. Crime policy ot fidelity bond covering Tenant's officers
and employees against dishonesty with respect to funds provided by Port, in the amount of
Seventy Five Thousand Dollars ($75,000) each:loss; with-any deductible not to exceed Fifty
Thousand Dollars ($50,000) each:loss. -

(k) . Other Coverage. Not more often than every year and upon not less than
ninety (90) days priof-written notice, Port may require Tenant to increase the insurance limits set
forth above or to provide other coverage and/or different coverage amounts as may be required
by Law, the City’s Risk Manager or.as i§ generally:required by owners of buildings similar in
size, character; age and location as the Building with respect to risks comparable to those
associated Wwith the-use of the Premises. )

#21.2. Claims-Made Policies. 1f any of the insurance required in Section 21.1 above is
provided under a claims-made form of policy, Tenant shall maintain such coverage continuously
throughout:the Term and without lapse for a period of three (3) years beyond the termination of
this Lease, to the effect that should occurrences during the Term give rise to claims made after

termination of this Lease, such claims shall be covered by such claims-made policies.

 21.3. Annual Aggregate Limits. 1f any of the insurance required in Section 21.1 above
is provided under a form of coverage which includes an annual aggregate limit or provides that
claims investigation or legal defense costs be included in such annual aggregate limit, such
annual aggregate limit shall be double the occurrence limits specified herein.

21.4. Payment of Premiums. Tenant shall pay the premiums for maintaining all
required insurance.

21.5. Waiver of Subrogation Rights. Notwithstanding anything to the contrary
contained herein, Port and Tenant (each a "Waiving Party") each hereby waives any right of
recovery against the other party for any loss or damage sustained by such other party with
respect to the Premises or any portion thereof or the contents of the same or any operation
therein, whether or not such loss is caused by the fault or negligence of such other party, to the
extent such loss or damage is covered by insurance which is required to be purchased by the
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Waiving Party under this Lease or is actually covered by insurance obtained by the Waiving
Party. Each Waiving Party agrees to cause its insurers to issue appropriate waiver of subrogation
rights endorsements to all policies relating to the Premises; provided, the failure to obtain any
such endorsement shall not affect the above waiver.

21.6. General Insurance Matters.

(a)  All liability insurance policies required to be maintained by Tenant
hereunder shall contain a cross-liability clause, shall name as additional insureds by written
endorsement the "City And County Of San Francisco, MOHCD; and the San Francisco Port
Commission and their respective officers, directors, employees and agents," shall be primary
and non-contributory to any other insurance available to the additional‘insureds with respect to
claims arising under this Lease, and shall provide that such insurance applies separately to each
insured agamst whom complamt is made or suit is brought except with respect to the limits of the
company's liability. A

(b)  Deductibles and Self-Insured Retentions.:, Any deductrbles or self-insured
retentions in excess of $50,000 must be declared to and, approved by City’s Risk Manager. In
the event deductibles or self-insured retentions are in excess of $50,000, at the’ optron of City’s
Risk Manager, either: the insurer shall reduce or ehmmate such, deductrbles or self-insured
retentions as respects the City and its commissiorers; i embers, officers, agents, and employees;
or the Tenant shall procure a financial guarantee satisfactory to: the City’s Risk Mgnager .
guaranteeing payment of losses and related investigations; lalm admrnrstratlon and defense
expenses. )

(¢)  Asto earthquake insurance:

@) during construction.
shall be in an amount at least equal to the maxrmu

County of San Francisco, fromtecognized carrie
five percent (5%) of the: then—curr nt, full replacement cost of the Improvements or other
property being insured pursuant thereto (including building code upgrade coverage and without
any deduction being ma

, { -east equal;
probable loss that ‘would be sustamed by the Premises as a result of an earthquake measuring 8.0
ot less frequently than every 5 years by the City's Risk
nercially reasonable for owners or operators of

, uring construction of the Initial Improvements, such insurance
shall be in an amount at least equal to the maximum amount as is available at rates that are
commercially reasonable for owners or operators of comparable projects located in the City and
County of San Francisco, from recognized insurance carriers (with a deductible up to, but not to
exceed fifteen percent (15%) of the then-current, full replacement cost of the Improvements or
other property being insured pursuant thereto (mcludmg building code upgrade coverage and
without any deduction being made for depreciation);

(i)  from and after Completion of the Initial Improvements, such
insurance shall be in an amount at least equal to the amount available at rates that are
commercially reasonable for owners or operators of comparable projects located in the City and
County of San Francisco, from recognized insurance carriers, but only at rates that are
commercially reasonable for owners or operators of comparable projects located in the City and
County of San Francisco.
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(@ All insurance policies required to be maintained by Tenant hereunder shall
be issued by an insurance company or companies reasonably acceptable to City with an AM Best
rating of not less than A-VIII and authorized to do business in the State of California. Tenant's
compliance with this Section shall in no way relieve or decrease Tenant's liability under this
Lease.

All insurance policies required to be maintained by Tenant hereunder shall
be endorsed to provide for thirty (30) days prior written notice of cancellation for any reason,
intended non-renewal, or reduction in coverage to Tenant and City.

(2)  Tenant shall deliver to Port certificates of insurance, additional insured
policy endorsements and waiver of subrogation endorsements in a form. satrsfactory to and at the
direction of Port, such as hard copy documentation or use of an 1nternet-based insurance
compliance trackmg systems such as EXIGIS, evidencing the coverages required herein, together
with evidence of payment of premiums, on or before the Commiencément Date, and upon
renewal of each policy not less than thirty (30) days before expiration of the term of the
policy. If Port is using an internet-based insurance compliance tracking system, Tenant’s broker
shall complete the insurance questionnaire and submit all'required documentation. Tenant shall,
upon Port's request, promptly furnish Port with a complete copy of any insurance pohcy requlred
hereunder.

(h)  Right of City to Maintain Insurance If] Tenant has determined that
obtaining earthquake or flood insurance prior to commencement of construction of the Initial
Improvements pursuant to Section 21.6(c) (As to earthquake insurance) or (d) (As to flood
insurance only) is not commercially reason: ble then Tenant will provide Port with such
documents evidencing such determination. If at any time Tenant fails to:maintain the insurance
required pursuant to this Section 21 (Insurance); or fails to deliver certrﬁcates and/or
endorsements as required pursuant to this Section 21 (Insurance) then, upon ten (10) days'
written notice to Tenant, City may obtain and cause to be mairitdified in effect such insurance by
taking out policies with coniparies satisfactory-to. Port. Within fen (10) days following demand,
Tenant will reimburse City for all amounts so paid by City, together with all costs and expenses
in connection therewi d mterest thereon at the. Default Rate.

M Insurance of Others To the extent Tenant requires liability insurance
policies to be maintained by Subtenants; contractors “subcontractors or others in connection with
their use or occupdticy.of, or ‘their.activities‘in, on, under around, or about the Premises, Tenant
will requiré that such policies be endorsed to include the CITY AND COUNTY OF SAN
FRANCISCO, MOHCD; AND THE-SAN FRANCISCO PORT COMMISSION AND
THEIR RESPECTIVE OFFICERS; DIRECTORS, EMPLOYEES AND AGENTS as
additional insureds. Notwrthstandmg the foregoing, Tenant will require all contractors and sub-
contractors’ performlng work in; on, under, around, or about the Premises and all operators and
Subtenants of any. portion of the Premises to carry "the following coverages: (i) commercial
general liability with limits of no less than Two Million Dollars ($2,000,000) per occurrence and
Four Million Dollars ($4,000,000) annual general aggregate, (ii) workers' compensation in
amounts required by law; (iii) employer's liability coverage in an amount not less than One
Million Dollars ($1, OOO:OOO) per accident, per employee and policy limit for injury by disease,
covering all employees employed at the Premlses (iv) automobile insurance in an amount not
less than $1,000,000 combined single limit covering use of owned, non-owned or hired vehicles
utilized in the performance of work in, on, under, around, or about the Premises.

Port Entitled to Participate. Except to the extent inconsistent with the
terms of Section 33 (Leasehold Mortgage), with respect to Real Property Insurance proceeds,
Port is entitled to participate in and consent to any settlement, compromise or agreement with
respect to any Claim in excess of Two Million Dollars ($2,000,000), which amount will be
increased by Five Hundred Thousand Dollars ($500,000.00) on each ten (10) year Anniversary
Date, covered by the insurance required to be carried hereunder; provided, however, that (i)
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Port's consent will not be unreasonably withheld, and (ii) no consent of Port will be required in
connection with any such settlement, compromise or agreement concerning damage to all or any
portion of the Improvements if Tenant will have agreed in writing to commence and complete
Restoration.

(k)  Release and Waiver. Each Party hereby waives all rights of recovery and
causes of action, and releases the other Party from any liability, losses occasioned to the property
of each such Party, which losses are of the type covered under the property policies required by
this Section 21, or to the extent that such loss is reimbursed by an insurer.

U No Limitation. The Indemnification requirements under this Lease or any
other Transaction Documents will not be limited by any insurance requltements set forth in any
such documents.

22. DAMAGE ORDESTRUCTION.
' 22.1. General; Notice; Waiver.

(a) General. If at any time during the’T erin any damag :
to all or any portion of the Premises including to the_Improvements from fire:
(each a "Casualty"), the rights and obligations of the’Parties shall be as set forth-

‘ destructlon occurs
ther casualty

(b)  The provisions of this Section sub'ect to the rights of enders as

provided in this Lease.

(¢)  Notice. Ifthere is.any Casualty (1) which could materially impair use or
operation of any material portion of the Imiprovements for their intended purpose for a period of
thirty (30) days or longer, or (ii) exceeds in an individual instance the amount of One Hundred
Thousand Dollars ($100,000), or an aggregate amount-of Two Hundred Fifty Thousand
Dollars ($250,000), Tenant shall promptly, biit not 1 r:han ten (J: 0) days after the occurrence
of any such Casualty, give wrltten notice thereqf to-F “de _cnbmg with as much spemﬁcnty asis

nant's dehvery to Port of the Casualty Notice or other such
nant’s Right to Terminate Due to Casualty), Tenant shall

) commence and-complete Restoration of the

Iease subject to'the conditions in Section 22.4 (Tenant’s

within nmety (90) days. followmg

date as specified in Section 22.4 (;

notify Port of Tenant's'election to:

Improvements, or (2) termmate thi
i .

Parties intend that this Lease fully govern all of their rights
t yCasualty. Accordingly, Port and Tenant each hereby waive
the pr0v1s1ons of Sections 932(2) 1933(4) 1941 and 1942 of the California Civil Code, as such
¢.be amended replaced, or restated.

0 nant's Obligations. Except as set forth in Section 22.4
(Tenant’s nght to Terminate;Due to Casualty), no Casualty shall permit Tenant to surrender this
Lease or relieve Tenant from any Lease obligations. In the event of any damage or destruction to
the Improvements that does not result in a termination of this Lease, and at all times before
completion of Restoratjon, Tenant shall pay to Port all Rent at the times and in the manner
described in this Lease.” If this Lease does not terminate, proceeds of rental interruption or
business interruption insurance shall be applied first to unpald Rent due or coming due before
completion of the Restoration and then to costs of Restoring the Premises with any remaining
balance to be retained by Tenant.

R

22.3. Tenant's Obligation to Restore. Except in the event of an Uninsured Casualty or
Insured Casualty for which Tenant elects to terminate this Lease under Section 22.4 (Tenant’s
Right to Terminate Due to Casualty), if all or any portion of the Improvements are damaged or
destroyed by Casualty, Tenant shall promptly (allowing for securing necessary Regulatory
Approvals), commence and diligently Restore the Improvements to the condition they were in
immediately before such Casualty in accordance with then applicable Laws (including any
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required code upgrades), subject to the availability of insurance proceeds and Force Majeure.

All Restoration shall be performed in accordance with the requirements set forth in Section 14
(Subsequent Construction) relating to Subsequent Construction and shall be at Tenant's sole
expense. In connection with any Restoration, the Improvements may be redesigned, made larger
or smaller, reconfigured, or otherwise modlﬁed provided that the Improvements as so
redemgned are at least equivalent in quality, appearance, public safety, and durability to and in
all respects consistent with the Initial Improvements and affording similar public benefit as the
original Project, subject to the Permitted Uses. If the Initial Improvements have not been
completed at the time of the Casualty, Tenant shall mitigate any immediate or imminent threat to
the public safety and welfare or damage to the environment, as determin by Port in its sole
discretion. .

If insurance proceeds are available for such Restoration and’ Tenant is obligated to
Restore or elects to Restore, then subject to the rights of any Lender Tenant shall have the right
to negotiate an insurance settlement for claims in connection. with such Restoration; provided the
settlement of any insurance claims in excess of Two Mﬂh Dollars ($2, 000 OOO) shall be
subject to the reasonable approval of Port. i ‘

22.4. Tenant’s Right to Terminate Due to asualty

(a) “Insured Casualty.” If, at/any time durmg the Term, more than ﬁﬂy
percent (50%) of the Initial Improvements are destroyed by, Casualty.and if the i insurance
proceeds do not provide at least ninety percent (90%) of the funds necessary to accomphsh
Restoration of the Initial Improvements, then Tenant, with the written consent of Lenders, may
terminate this Lease upon written notice to Port within six (6) months after the later of: (1) the
date of such Casualty, or (ii) the date on wh enant is notified. of the.amount of insurance
proceeds available for Restoration. In the eventTenant is required or - elects to restore the Initial
Improvements, all proceeds of any policy of insurar juired to be maintained by Tenant
under this Lease shall, subject to any apphcable righ ers; be used by Tenant for that
purpose and Tenant shall make up_from its own fiinds or obtain additional financing as
reasonably approved by] Port any deficiency between the ambunt of insurance proceeds available
for the work of restoratlon and the actual cost thereof

() “Unlnsured asualty”. 1f, at any time during the Term, (i) more than fifty
percent (50%) of the Initial: Improv ments-are damaged or destroyed by Casualty, and (ii) the
insurance procéeds'do not provide at leastten percent (10%) of the funds necessary to
accomplish the restoration, and (iii) in the reasonable opinion of Tenant, the undamaged portion
of the Initial Improvements cannot-be completed or operated on an ecnnomlcally feasible basis;
and (i¥) there is not available to Tenant dny feasible source of third party financing for
Restoration reasonably acceptable to Tenant; then Tenant may, with the written consent of each
Lender, terminate this Lease upon th1rty (30) days written notice to Port. Any Casualty event not
insured due to’ Teénant's failure to maintain the requisite insurance policies under Section 21
: be considered an Uninsured Casualty. As to any Casualty caused by
earthquake or flood, the amount of such policy deductible shall be deemed to be the lesser of the
amount of the pohcy dediictible for non-earthquake or flood damage under Tenant's property
insurance policy maintained under Section 21 (Insurance) as of the date of Casualty, or the actual
amount of such policy deductible.

() In the event that Tenant terminates this Lease pursuant to this Section 22.4
(Tenant’s Right to Terminate Due to Casualty), all insurance proceeds and damages payable by
reason of the Casualty shall be divided among Port, Tenant and Lenders subject to Lender’s
requirements or if no Lenders’ requirements apply, in accordance with the provisions of
Section 22.4(d) and Tenant shall notify Port promptly and not consent to any settlement or
adjustment of an insurance award without Port's written approval, which approval shall not be
unreasonably withheld or delayed.
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(d)  Conditions to Termination. As a condition precedent to Tenant's right to
terminate this Lease, there shall be no uncured Tenant Event of Default and Tenant shall do all of
the following:

(i) Pay to Port any Rent due and payable as of the proposed
termination date;

(ii)  Provide to Port the estimated cost of Restoration and the amount
by which the estimated cost of Restoration exceeds insurance proceeds payable (or those
insurance proceeds which would have been payable but for Tenant's failure to maintain insurance
required to be maintained hereunder) plus the amount of any deductible; and

(iii)  Upon receipt by Tenant of any insurance proceeds paid on account
of such Casualty, pay or cause to be paid the following amounts in the following order of

priority:

(1)  First, to each Lender, iri order of ps 1or1ty, a portion of the
remaining casualty insurance proceeds arising out of or in connect1on with the Casualty in an
amount not to exceed the aggregate amounts then owed 16 each such Lender;

2) Second, to Port (or Tenant, if such work is. I
on account of, Tenant at its cost) for the actual costs: incurred for -any work requlred,to alleviate
any condmons caused by such Casualty that could cause an, nnmedlate or imminent threat to the
public safety and welfare or damage to the environment, including any demolition or hauling of
rubble or debris;

(3)  Thir
the Premises and the Improvements (in th: i
as of the date the Term would have expired bu

1C)

(e) Upon‘
possession of the Premises to Port and qultclaun to Port all rlght title and interest in the Premises

bed in eqt ion 22. 4(d)(m) (1) (Condltlons to Termmat1on) If the
proceeds of any insuranc olicy are insufficient to pay the clean-up and other costs described in
Section 22. 4(d) (iii)(1) (Conditions to Terrnmatlon) Tenant shall have the obligation to pay the
d by the insurance proceeds.

(g‘).,l If Tenant elects to terminate this Lease solely due to an Uninsured
Casualty, then within sixty (60) days after Port’s receipt of the Casualty Notice, Port may elect
by giving written notice to, Tenant, to continue this Lease and pay the amount to Tenant by which
the cost of Restoration will exceed the net proceeds of any insurance proceeds (or which would
have been payable but for Tenant’s failure to maintain such insurance). If Port elects to continue
this Lease as set forth‘in this Section, then notwithstanding Tenant’s election to terminate this
Lease, this Lease will not terminate and Tenant will be obligated to Restore the Premises in
accordance with Section 22.3 (Tenant’s Obligation to Restore).

(h)  Upon termination under this Section 22.4 (Tenant’s Right to Terminate
Due to Casualty), the Parties shall be released thereby without further obligations to the other
Party as of the effective date of such termination; provided, however, that the Indemnification
provisions and any other provisions that exphcltly survive expiration or earlier termination of
this Lease shall survive any such termination. The rights of any Lender to a New Lease and any
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rights of Tenant or Port to receive insurance proceeds in accordance with the provisions of this
Lease will survive the termination of this Lease. ‘

22.5. Distribution Upon Lease Termination due to Default. If Tenant is obligated to
and fails to Restore the Improvements as provided herein and commits a Tenant Event of Default
in failing to Restore the Improvements and this Lease is thereafter terminated due to such Tenant
Event of Default, all insurance proceeds held by Port, Tenant and any Lender, or not yet
collected, shall be paid to and retained by Port, subject to the rights of Lenders, if any, under
Section 33 (Leasehold Mortgage).

22.6. Use of Insurance Proceeds.

(a)  Restoration. Except in the event of termination of this Lease in
accordance with Section 22.4 (Tenant’s Right to Terminate Due to’'Casualty), all all-risk
coverage insurance proceeds, earthquake and flood proceeds, boiler and machinery insurance
proceeds, and any other insurance proceeds paid to Tenant by reason of Casualty (other than
business or rental interruption insurance), must be used by.Tenant for Restoration of the
© Premises except as specifically provided in this Section 22>

(b)  Payment to Trustee. Except as otherwise expressly provided to the
contrary in this Section 22, if Tenant Restores the Improvements and there is a Mortgdge
encumbering this Lease, then any insurer paying compensation, in excess of One Million
Dollars ($1,000,000) under any all-risk or earthquake insurance policy required td be carried
hereunder shall pay such proceeds to the Lender or an insurance trustee reasonably acceptable to
Port designated by such Lender, in accofdance with the Mortgage. If there is no Mortgage
encumbering this Lease, then the insurance. proceeds shall be paid to a trustee (which shall be a
commercial bank or trust company, designated by Port within twenty (20) days after written
request by Tenant, having an office in San Francisco). Unless agreed otherwise by the Parties,
and subject to the requirements of Lender, the insurt 1l'pay.instrance proceeds of One

i ‘purposes of Restoration in accordance
with this Lease. If there,i§ no-Mortgage encumbering the Lease and a trustee is holding the
proceeds, Port shall instruct the trustee to pay Tenant the cost of any emergency repairs
necessitated by the Casualty event in advance of the actual Restoration within thirty (30) days
after such request. If the:funds are paid to a trustee'in accordance herewith, the trustee shall hold
all insurance proceeds in an interest=beai

Million Dollars ($1,000,000)-er. less directly to; enant for p

bearing f .gicpaflii insured account (with interest added to the

proceeds). Thetrustee.or Lendér shall pay-to Tenant, from time to time as the work of
Restoratiori progresses, in.amounts designated by certification by architects licensed to do

iness in /ing the application of such amounts as payment for such Restoration.
Payment to Tenant shall not be construed as relieving Tenant from the necessity of promptly
Restoring the Improvements in,accordance with the terms of this Lease. Tenant shall pay all
reasonable fees of the trustee; bank or trust company for its services. Provided that all Rent due
and payable to.Port has been paid and no uncured Tenant Event of Default (or unmatured Tenant
Event of Default) exists upon completion of the Restoration in accordance with the provisions of
this Section 22, any.excess:insurance proceeds remaining with the trustee or Lender after
completion of the Restoration of the Premises shall be paid to Tenant.

22.7. Arbitration of Disputes.

(a)  Estimators. In the event Port and Tenant cannot mutually agree upon the
cost of Restoration (the "Disputed Amount") after good faith efforts to resolve the Disputed
Amount, such dispute shall be determined in the manner provided in this Section 22.7 . Either-
Party may invoke the provisions of this Section 22.7 at any time there is a Disputed Amount by
delivering written notice to the other Party ("Arbitration Notice"). Within twenty (20) business
days after receipt of the Atbitration Notice, each Party shall designate, by written notice to the
other Party, a professional cost estimator having at least ten (10) years’ experience in estimating
construction costs of major construction projects in Port lands, and who is competent, licensed,
disinterested and independent (each an "Estimator"). Each Estimator shall make an independent
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determination of the Disputed Amount, in accordance with the provisions hereof. The
Estimators may share and have access to objective information in preparing their estimates, but
they will otherwise act independently. Each Estimator shall complete, sign and submit its
written estimate of the cost of Restoration ("Restoration Cost") within fifteen (15) days after the
appointment of the last Estimator unless the Parties agree to permit a longer period of time. If
the higher estimate of the Restoration Cost is not more than ten percent (10%) of the lower
estimate, the Restoration Cost shall equal the average of the two (2) determinations. If a Party
fails to demgna’ce an Estimator within the twenty (20) day period, then the determination made by
the sole Estimator shall control.

(b)  Arbitration. If the higher estimate of the Restoration Cost is more than ten
percent (10%) of the lower estimate, the Parties shall agree upon and appomt a third Estimator
(the "Axbitrator") from the City's list of approved vendors (San Francisco Department of Real
Estate) within thirty (30) days after the first two (2) determinationshave been submitted to the
Parties. The Arbitrator shall have the minimum qualifications'set forth in Section 22.7(a)
(Estimators), and also shall have experience acting as an arbitrator of disputes involving
construction costs or construction disputes. The Parties.agree to ‘select the*Arbitrator from the
list of approved City vendors. Port shall provide a list’ of three (3) possible individuals from the
approved City vendors and Tenant shall select one, (1).to act as:the Arbitrator. T the Parties do
not appoint the Arbitrator within such thirty (30).day. fénod then either Party may apply to the
American Arbitration Association, or any similar provider of professional commercial arbitration
services, for appointment in accordance with the rules and procedures of such organization of an
1ndependent arbitrator meeting the foregoing qualifications<The Arbitrator shall consider the
estimates submitted by the Estimators as‘well as any other relevant written evidence that the
Parties may choose to submit. If a Party choo 510 submlt any such.evidence, it shall deliver a
complete and accurate copy to the other Par E ame t1me it ul mlts the same to the

appointment, the Arbitrator’s
the same manner as the Estim

or less than the higher of the’»..,
by Tenant, then the Restorati

nount determmed by the Arbitrator and the Estimator appointed
ost will be the average of those two values.

. AIf neither of the conditions in subsections (i) or (ii) is met or if both
of the conditions in st bsectlons (i) and (ii) are met, then the Arbitrator’s value will be deemed to
be the final Restoration Qost

(c) .Conclusive Determination. Except as provided in California Code of Civil
Procedure Section 1286.2 (as the same may be amended from time to time), the determination by
the Estimators, or if applicable, the Arbitrator, shall be conclusive, final and binding on the
Parties. Neither the Estimators, or if applicable, the Arbitrator shall have any power to modify
any of the provisions of this Lease. Subject to the provisions of this Section 22.7 (Arbitration of
Disputes), the Parties will cooperate to provide all appropriate information to the Estimators and
if applicable, the Arbitrator. The Estimators, and if applicable, the Arbitrator will each report
their respective determinations in writing, supported by the reasons for the determination.

(d)  Conduct of Arbitration Proceeding. Any arbitration proceeding conducted
pursuant to this Section 22.7 (Arbitration of Disputes) shall be subject to California Code of
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Civil Procedure Sections 1280 to 1294.2 (but excluding Section 1283.05 with respect to
discovery), or successor Laws then in effect relating to arbitration generally. Any such
proceeding shall be conducted in San Francisco.

(e Fees and Costs; Waiver. Each Party shall bear the fees, costs and
expenses of the Estimator it selects. The Parties shall share the fees, costs and expenses of the
Arbitrator and the costs and expenses of the arbitration proceeding equally. The Parties waive
any claims against the Estimator appointed by the other Party, and against the Arbitrator, for
negligence, malpractice, or similar claims in the performance of the estimates or arbitration
contemplated by this Section 22.7 (Arbitration of Disputes).

® Arbitration of Disputes. With respect to the arbif;atign provided for in this
Section 22.7 (Arbitration of Disputes), the Parties agree as follows "

NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE- AGREEING TO HAVE
ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE "ARBITRATION
OF DISPUTES" PROVISIONS IN THIS LEASE DECIDED BY NEUTRAL ARBITRATION
AS PROVIDED BY CALIFORNIA LAW AND YOU ARE GIVING UP"ANY RIGHTS YOU
MIGHT POSSESS TO HAVE THE DISPUTE LITIGATED IN A COURT OR BY JURY
TRIAL. BY INITIALING IN THE SPACE BELOW -YOU ARE GIVING UP YOUR -
JUDICIAL RIGHTS TO DISCOVERY AND ARPEAL; UNLESS THOSE RIGHTS ARE
SPECIFICALLY INCLUDED IN THE "ARBITRATION OF DISPUTES" PROVISION. IF
YOU REFUSE TO SUBMIT TO ARBITRATION AFTER AGREEING TO THIS
PROVISION, YOU MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY
OF THE CALIFORNIA CODE OF CIVILPROCEDURE. YOUR AGREEMENT TO THIS
ARBITRATION PROVISION IS VOLUNTARY. o~

WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT TO
NEUTRAL ARBITRATION DISPUTES ARISING:OUT OF.THE MATTERS INCLUDED IN
THE "ARBITRATION OF DISPUTES" PROVISION.  ~
Ports Initials,
Anyjudgmqﬂfiuﬁ the award rendered b}k}é‘j;hg‘a{rbitration may be entered in any court
having jurisdiction of such arbitration in accordance with the terms of this Lease. This
arbitration provision does not affect-the Tights of either Party to seek confirmation, correction or
vacation of the arbitration award pursuant to.California Code of Civil Procedure Sections 1285

Tenant's Initials

" 23.1:. General Ifd wring the Term, there is any Condemnation of all or any part of the
Leasehold Estate is taken by Condemnation, the rights and obligations of the Parties shall be
determined pursuant to this Sje‘,_Qiion 23 (Condemnation), subject to the rights of any Lender.
Accordingly, Tenant waives any right to terminate this Lease upon the occurrence of a partial
condemnation under Sections 1265.120 and 1265.130 of the California Code of Civil Procedure,
as those sections may from time to time be amended, replaced, or restated.

(a) XLender’s Rights. The provisions of this Section 23 are subject to the
rights of Lenders as provided in this Lease.

(b)  Notice. In case of the commencement of any proceedings or negotiations
which might result in a Condemnation of all or any portion of the Leasehold Estate during the
Term, the Party learning of such proceedings shall promptly give written notice of such
proceedings or negotiations to the other Party. Such notice shall describe with as much
specificity as is reasonable, the nature and extent of such Condemnation or the nature of such
proceedings or negotiations and of the Condemnation that might result therefrom, as the case
may be.
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(o) Waiver. Except as otherwise provided in this Section, the Parties intend
that the provisions of this Lease shall govern their respective rights and obligations in the event
of a Condemnation. Accordingly, but without limiting any right to terminate this Lease in
accordance with this Section, Tenant waives any right to terminate this Lease upon the
occurrence of a Partial Condemnation under Sections 1265.120 and 1265.130 of the California
Code of Civil Procedure, as such sections may from time to time be amended, replaced or
restated.

23.2. Total Condemnation. If there is a Condemnation of the entire Leasehold Estate
(a "Total Condemnation"), this Lease shall terminate as of the Condemnation Date. Upon such
termination, except as otherwise set forth in this Lease, the Parties shall'be released without
further obligations to the other Party as of the Condemnation Date.

23.3. Partial Condemnation. If only a portion of the Leasehold Estate is taken by -
Condemnation (“Partial Condemnation”), this Lease shall remain in effect, except that Tenant
may, with Lender’s written consent, elect to terminate this Lease if, in Tenant’s reasonable
judgment, the remaining portion of the Improvements are fendered unsultable for Tenant's
continued use. If Tenant elects to terminate this Lease, Tenant must exercise its right to
terminate pursuant to this paragraph by giving notice'to Port within thirty (3 0) days after Port
notifies Tenant of the nature and the extent of the.taking and shall notify Port of the dafe of
termination, which date shall not be earlier than thirty- (30) daysfT or later than six (6) months
after Tenant has notified Port of its election to terminate; except that this Lease shall terminate
on the date the condemnor has the right to possession of the Premises if such date falls on a date
before the date of termination as designdted by Tenant. If Tenant does not terminate this Lease
within such thirty (30) day notice period, this:Lease shall continue in full force and effect.

In the event of a Partial Condemnat10n ifthis:Lease remains in'effect, subject to the
terms of a Leasehold Mortgage, Tenant may use th ceeds to pay ‘costs of Restoration, in
which case the portion of the Net Awards and-Paymen ‘allqcable to Restoration shall be payable
to Tenant, Lenders, or trustée in’accordance with:the requirements governing payment of
insurance proceeds set forth i Section 22.4(d) (lu) (Condmons to Termma’uon)

(a) Flrst to eaeh‘" ndep, if any, in order of priority, for payment of all
outstat mg amounts of the loan secured by such Mortgage, together with its reasonable out of
pocket expenses and charges m-,‘collectmg the Net Awards and Payments, including without
limitation, itS:1 ;

onable attorneys' fees incurred in the Condemnation

~to Port for the value of the condemned land only, subject to the
particular uses of the Pre existing immediately prior to the Condemnation Date, and
without reference to, or ificlusion of Port's reversionary interest in the value of the Improvements
- (the "Condemned Land Value");

(c) Third, to Port for any accrued and unpaid Rent owed by Tenant to Port for
periods prior to the Condemnation Date;

(d)  Fourth, to Tenant in an amount equal to the value of Tenant's Leasehold
Estate, not including the value of the Improvements on the Premises, for the remaining unexpired
portion of the Term to the original scheduled Expiration Date; and

(e) Fifth, the balance of the Net Awards and Payment shall be divided
proportionately between Port, for the value of Port's reversionary interest in the Improvements
(based on the date the Term would have expired but for the event of Condemnation), and Tenant,
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for the value of the Improvements for the remaining unexpired portion of the Term to the
original scheduled Expiration Date.

® Notwithstanding anything to the contrary set forth in this Section 23
(Condemnation) any portion of the Net Awards and Payments which has been specifically
designated by the condemning authority or in the judgment of any court to be payable to Port or
Tenant on account of any interest in the Leasehold Estate or the Improvements separate and apart
from the Condemned Land Value, the value of Port’s reversionary interest in the Improvements,
Tenant's Leasehold Estate, or the value of the Improvements on the Premises for the remaining
unexpired portion of the Term, shall be paid to Port or Tenant, as applicable, as so designated by
the condemning authority or judgment. :

(g)  Notwithstanding anything to the contrary set forth in this Section 23
(Condemnation), in the event of a Condemnation resulting in the.termination of this Lease, if
required pursuant to the provisions of a Mortgage, all Net Awatds and Payments shall be paid for
the express benefit of Port to Lender holding a first lien encuimbrance on Tenant's Leasehold
Estate, provided that such Lender agrees to distribute the Net Awards and-Payments pursuant to
the allocation set forth in this Section 23 (Condemnation). ke

23.5. Temporary Condemnation. If there isa Condemnation of all or-any: portion of
the Leasehold Estate for a temporary period lastirig less than the remaining Term, this Lease
shall remain in full force and effect, there shall be no abatement of Rent, and the entire Award
shall be payable to Tenant. ' .

23.6. Relocation Benefits, Personal Property. Notwithstanding Section 23.4, Port
shall not be entitled to any portion of any Net:Awards and Payments payable in connection with
the Condemnation of the Personal Property, of Tenant or any of its Subtenants, or any moving
expenses, loss of goodwill or business loss or.intérruption of Tenant; severance damages with
respect to any portion of the Premises and Improvements: mainin® under this Lease, or other
damages suffered by Tenan - :

24.  INDEMNITY AND EXCULPATION.

24.1. General Indemnity.. Tenant shall Indemnify Port, MOHCD, City, including, but
not limited to, all of their respective boards, commissions, departments, agencies, and other
subdivisions, and their respective Agents:(collectively, "Indemnified Parties") from, and shall
defend them,-without cost to the Indemnified Parties, against any and all Claims arising directly
or indirectly-otit of:(a) any accident, injury to or death of any person, including any Agents
and/or Invitees of Tenant, or. loss or damage to or destruction of any property occurring in, on or
about'the Premises, the Improvements or'any other Port property, from any cause whatsoever, or
(b) any default by Tenant in the obseryance or performance of any of the terms, covenants or
conditions of this Lease, or (c) the use, occupancy, manner of use or occupancy, or condition of
the Premises or the activities therein by Tenant, its Agents, or Invitees, or (d) any construction or
other work undertaken by Tenant on the Premises whether before or during the Term, or (e) any
acts, omissions or negligence of Tenant, its Agents or Invitees, in, on or about the Premises or
any other Port proper

24.2. Hazardous Materials Indemnity.

(a8  In addition to its obligations under Section 24.1 (General Indemnity),
Tenant, for itself and on behalf of its Agents and Invitees, agrees to Indemnify the Indemnified
Parties from any and-all Claims and Hazardous Material Claims that arise as a result of: (i) any
Hazardous Material Condition, and (ii) Tenant's Exacerbation of any Hazardous Material
Condition. Notwithstanding the forgoing, Tenant shall have no have Indemnity obligation
arising from an Excluded Condition.

(b)  Tenant's obligation to Indemnify the Indemnified Parties includes: (i) costs
incurred in connection with any Investigation or Remediation requested by City or required by
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any Environmental Regulatory Agency and to restore the affected area to its condition before the
Release; (ii) damages for diminution in the value of the Premises; (iii) damages for the loss or
restriction on use of rentable or usable space or of any amenity of the Premises; (iv) damages
arising from any adverse impact on marketing the space; (v) sums paid in settlement of Claims,
Hazardous Material Claims, Environmental Regulatory Actions, including fines and penalties;
(vi) natural resource damages and (vi) attorneys' fees, consultant fees, expert fees, court costs,
and all other litigation, administrative or other Jud1c1a1 or quasi- Jud1c1a1 proceedmg expenses. If
City pays any costs within the scope of this section, Tenant must reimburse City for its costs,
plus interest at the Interest Rate from the date City incurs each cost until paid, within three (3)
business days after City's payment demand. Tenant's obligations hereunder shall survive the
expiration or earlier termination of this Lease.

24.3. Scope of Indemnities. The Indemnification obhgat ns of Tenant set forth in this,
Lease shall be enforceable regardless of the joint or concurrent,-dctiye or passive negligence of
the Indemnified Parties, and regardless of whether liability W1thout fau imposed or sought to
be imposed on the Indemnified Parties. The Indemnification obl1gat10ns ‘enant set forth in
this Lease shall be enforceable except to the extent that. stich:Indemnity is void.or otherwise
unenforceable under applicable Law in effect on, or yahdly refroactive to, the date of this Lease.
Except as specifically provided otherwise, the lndemn1ﬁcat10n obl1gat1ons of Tenantzset forth in
this Lease shall exclude Claims resulting solely from thie willful misconduct or gro s negligence
of the Indemnified Parties. A

In addition to Tenant's obligation to Indemnify the demmﬁed Parties, Tenant
specifically acknowledges and agrees thit-it has an immediate and 1ndependent obligation to
defend the Indemnified Parties from any Claim im-which actually or potentially falls within the
Indemnification obligations of Tenant set forth i 'this Lease, evenrif the allegations are or may
be groundless, false or fraudulent. This Indemnification-by Tenant“Shall begin from the first
notice that any claim or demand is or may be'made and-shall contmue at all times thereafter.

Without limiting Tefiant's-Indemnity obligations with espect to the Premises, Port agrees
that Tenant's Indemnity-for Claims relating to "other Port property" as set forth above in
Sect1on 24.1(a) and Séct n 24.1( plies only if'such Claims arise directly or indirectly out of
: omissions or neghgenee

Wlllful ‘misconduct or gross eghgenc 7he Indemnified Parties shall not be respons1ble for or
liable to Tenant, and Tenantﬁh' reby assumes the risk of, and waives and releases the Indemnified
Parties from all: Clalms for, any:injury, loss or damage to any person or property in or about the
Premises by om any caus whatsoever including, without limitation, (i) any act or omission
of persons occupying adjoining premises or any part of the Improvements adjacent to or
connected with the Premises, (ii) theft, (iii) explosion, fire, steam, oil, electricity, water, gas or
rain, pollution or contas ination, @iv) stopped leaking or defective Bu11d1ng Systems, (V)
Bulldmg defects, (vi) damages to goods, wares, goodwill, merchandise, equipment or business
opportunities, (v11) Claims by persons in, upon or about the Premises or any other City property
for any cause arising at any time, (viii) alleged facts or circumstances of the process or
negotiations leading to this Lease prior to the Commencement Date and (ix) inability to use all or
any portion of the Premises due to sea level rise, and (x) any other acts, omissions or causes
arising at any time and from any cause, in, on, under or about the Premises including all claims
for losses arising from the joint, concurrent, active or passive neghgence of any of Indemnified
Parties.

Tenant understands and expressly accepts and assumes the risk that any facts concerning
the Claims released in this Lease might be found later to be other than or different from the facts
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now believed to be true, and agrees that the releases in this Lease shall remain effective.
Therefore, with respect to the Claims released in this Lease, Tenant waives any rights or benefits
provided by Section 1542 of the Civil Code, which reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR
HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR.

Tenant specifically acknowledges and confirms the validity of the release made above
and the fact that Tenant was represented by counsel who explained the consequences of the
release at the time this Lease was made, or that Tenant had the opportunity to consult with
counsel, but declined to do so. S '

24.2. Insurance. The Indemnification requirements under ;§'_L¢ase, or any other
agreement between City and Tenant, will in no way be limited by any insurance requirements
under any such agreements. i,

24.3. Survival. The provisions of Section
the expiration or earlier termination of this Lease..

25. TRANSFERS.

Transfers in the form of Leasehold Mortgages shall be subject to the provisions of
Section 33 including Lenders and Permitted Limited Partners exercising their remedies as
described in Section 33. Any other Transfer that does not comply with this Section 25 (or
Section 33 with respect to Leasehold Mortgages) Wwill constitute an irictirable Event of Default
and will be void as to City and this Lease. City's'conseéntto one Transfer will have no effect with
respect to any other Transfer. Notwithstanding any other provision of this Lease, Port
acknowledges and agrees that-leases, subleases,:or‘occupancy agreements with (i) Residential
Occupants of the Building and. (i1) other Subleases customarily and exclusively serving the
Residential Occupants Such as laundry leases will not require Port consent, provided that, as to
(i) above, Tenant provide Port with reasonable advance written notice of each such Subleases
and the material terms thereof and that Port can object if Port believes that consent to such
Sublease is required under this:Léase, ifi'whi se, Tenant shall seek Port’s consent to such
Sublease. i

(Indemgity and Exculif)a;;Q shall survive

rof the Residential Portion.

(a) =pt:for Transférs under Section 25.1(b), and subject to the rights of
forth in Section*33 (Leasehold Mortgage) and Permitted Limited Partners as set
forth in Section 27.4 (Rights'of Permitted Limited Partner), Tenant must obtain Port’s and
MOHCD’s prior written consent to any Transfer of any portion of the Residential Portion, which
consent will not be withheld unreasonably. Any Transfer in the form of a Sale of the Residential
Portion must comply with Section 10320(b)(2) of the TCAC regulations or if such provision of
the TCAC regulations.doés not exist or is not applicable at the time of the Sale, then such
comparable policy as determined by MOHCD. The Transferee shall assume all of Tenant's
obligations under thisLease to the extent transferred. Tenant shall not seek Port’s consent until
it has obtained MOHCD’s consent in writing.

(i) Tenant agrees that any of the following will be a reasonable basis
for City to withhold its consent: (1) at the time Tenant requests consent, an Event of Default, or
an event that with notice or the passage of time or both would constitute an Event of Default if
not cured, has occurred and remains uncured; (2) the Transferee's financial condition is or may
become insufficient to support all of the financial and other obligations of this Lease; (3) the
Transferee's intended use of the Premises is inconsistent with this Lease, the Public Trust
Determination or otherwise will affect any City interest materially and adversely; (4) the nature
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of the Transferee's use of the Premises would involve an increased risk of the Handling or
Release of Hazardous Materials or of fire or other casualty; (5) the business reputation or
character of the Transferee is not reasonably acceptable to City; or (6) the Transferee is not likely
to conduct a business in the Premises of a quality substantially equal to Tenant's or otherwise
reasonably acceptable to City. The Transferee shall assume all of Tenant's obligations under this
Lease to the extent transferred.

(i) At least ninety (90) days before a Transfer subject to this Section,
Tenant must give City a Transfer Notice and the following information in writing: (A) the name,
address, legal composition and ownership of the proposed Transferee; (B) financial statements
for the three (3) years before the Transfer Date (or each year of the propbsed Transferee's
existence, if shorter) for the Transferee and for any other Person who'will be liable for Tenant's
obligations under this Lease or other reasonably adequate evidence'that the proposed
Transferee’s financial condition and prospects are sufficient to support all of the financial and
other obligations under the Lease or Sublease; (C) the Transferee's current financial statements;
(iii) a copy of the proposed Transfer Agreement including all payments to be made or other
consideration to be given in connection with the Transfer; and (D) the Transferee's completed
pre-screening and leasing application. In addition, Tenant must provide: (1) any:other
information, documentation, or evidence that City réquests to enable City to evaluate the
Transfer and the Transferee; and (2) if any of the:Transfer Term$ are modified before the
Transfer Date, a new Transfer Notice and all relevant documentation for any modjfied Transfer
Terms. Until such time as Tenant has provided to Port all required information, Tenant’s
Transfer Notice will not be deemed to have been served or given. Tenant will immediately
notify Port of any modifications to the proposed terms of the Transfer Agreement.

(iii))  If City consents-to th “niust close the Transfer on
the Transfer Terms stated in the Transfer Notice within ninety (90) days after Port notifies
Tenant of Port's consent. If the Transfer Agreement-does not-closé within the 90-day period,
then City's consent will expire;-unless Tenant gives City a new: Transfer Notice, in which case

(b) N i ;
Section 25.1(b), the following Transfers are not subject to City’s prior written consent or the
requirements of this Section 25: (Aya-Transfer of this Lease to an Affiliate of BRIDGE Housing
Corporation or The John Stewart Company; (B)-a‘Transfer to a Lender in connection with such
Lender's exeicise.of itsremedies against Tenant pursuant to Section 33 (Leasehold Mortgage)
and subject to the requirements of Section 33 (Leasehold Mortgage); (C) a Transfer to a limited
partnership or limited liability company-fotmed for the tax credit syndication of the Project,
whoée managing general partner is an;Affiliate of BRIDGE Housing Corporation and whose
administrative general partner is an Affiliate of The John Stewart Company, and MOHCD has
approved the Transferee in writing; (D) a Transfer to a limited liability company formed to lease
or manage the Residential Portion in which Affiliates of BRIDGE and JSCo are members; (F) a
Transfer of the managing general partnership or its members interest to BRIDGE or an Affiliate
of BRIDGE or to anothernonprofit public benefit corporation approved in advance in writing by
MOHCD; (G) a Transfer of the administrative general partner or its member's interest to JSCo or
an Affiliate of JSCo or'to another entity approved in advance in writing by MOHCD; (H) a
Transfer of any general partnership interest to an Affiliate of the tax credit investor limited
partner or a removal or replacement of a general parter of Tenant in accordance with the terms
of the Tenant's limited partnership agreement; (I) a Transfer of any limited partnership or
membership interest in Tenant to an investor under the tax credit syndication of the Project
approved in writing by MOHCD; or (J) the grant or exercise of an option agreement between
Tenant and Tenant's general partner or manager or any of its Affiliates in connection with the tax

credit syndication of the Project where such agreement has been previously approved in writing
by MOHCD.

SWL 322-1 Ground Lease 6/27/18 59 nA\port\as2017\1000582\01278847.docx



Tenant may make a Transfer under this Section 25.1(b), provided: (1) Tenant gives City
written notice at least sixty (60) days prior to the proposed Transfer Date and provides copies of
all documentation evidencing compliance with the conditions in this Section, including where
required, MOHCD?’s written approval, unless such Transfer requires approval from the Citywide
Affordable Housing Loan Committee; (2) at the time Tenant provides City with notice, no Event
of Default or Unmatured Event of Default has occurred and remains uncured; (3) the proposed
Transferee must have a net worth which is at least equal to the greater of Tenant's net worth as of
the Commencement Date or Tenant's net worth as of the day prior to the effective date of the
proposed transfer as evidenced to City’s reasonable satisfaction; and (4) the proposed Transferee
must operate the Project for the Permitted Use and no other purpose. .

25.2. Transfer of the Non Residential Portion.

(a)  Except for Transfers under Section 25.2(b), and subject to the rights of
Lenders as set forth in Section 33 (Leasehold Mortgage) and Permitted Limited Partners as set
forth in Section 27.4 (Rights of Permitted Limited Partner), Tenant must obtain Port’s prior
written consent to any Transfer of the Non-Residential Portion or portion thereof, which Port
will not withhold unreasonably. T Rt e

@ At least sixty (60) daysbefore a Transfer subject to this Section,
Tenant must give Port a Transfer Notice including the information required under- -~
Section 25.1(a)(ii). Until such time as Tenant has provided to.Port-all required information,
Tenant’s Transfer Notice will not be deemed to have been served or given. Tenant will
immediately notify Port of any modiﬁca;[i ns to the proposed terms of the Sublease.

(i)  Port’s Optio
right to either (A) consent to the proposed” she
withheld, subject to any reasonable conditions upon such.Transfer or (B) deny its consent to the
proposed Transfer on the following reasonable grounds: (1) at.the time Tenant requests Port's
consent, an Event of Default-er-an Unmatured Event of Default has occurred and remains
uncured; (2) that the proposed Transferee’s financial condition and prospects are or could
become insufficient to:support all of the financial and other obligations of the proposed Sublease;
(3) that the use to which the sublease premises will be put by the proposed Transferee is
inconsistent with the terms of this Lease or the Public Trust Determination, or will otherwise
affect any Port interest materially and adversely; (4) the business reputation or character of the
proposed Transfeéres-is not reasonably acceptable to Port or the proposed Transferee is not likely
to conduct a-business in the Premises of a quality substantially equal to Tenant's or otherwise
reasonably acceptable to Port; (5) that the nature of the proposed Transferee’s intended or likely
use of the Premises would.involve an unmitigated risk of the Handling, Release or mishandling
of Hazardous Materials and Port reasonably believes that the measures proposed by Transferee
are insufficient to mitigate the risk of Handling or Release of Hazardous Materials by Transferee,
or otherwise materjally increase the risk of fire or other casualty; or (6) in the case of a Sublease.
that (i) the rental rate does not reflect an arm’s length transaction or is below the fair market rent
for similar use and typ remises.

(b)  Authorized Restaurant Sublease. Notwithstanding the foregoing, subject
to the requirements of:this Section 25.2(b), the following Transfers are not subject to Port’s prior
written consent or the requirements of Section 25.2, and Tenant may enter into a Restaurant
Sublease for a Ground Floor Unit without obtaining Port's consent, provided that all of the
following requirements are met as of the commencement of the Sublease and throughout the
Sublease term (each, an “Authorized Restaurant Sublease” and an “Authorized Restaurant
Subtenant’): '

ceiving Tenant’s Notice, Port will have the

/pon re nant's 1
sfei ich consent shall not be unreasonably

® the use under the sublease is visitor-serving food service;

(i)  the sublease is for a term of up to fifteen (15) years (including any
renewal or extension options contained in the sublease);
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(iii)  rent under the sublease is at least $4.40 per square foot per month
(such amount to be adjusted on every 10th anniversary Date by an increase of twenty
percent (20%);

(iv)  the sublease is a net lease under the same terms and conditions as
described in Section 6.11 as between Tenant as landlord and Subtenant as tenant;

%) at the time Tenant executes the Sublease, there must be no
uncured Tenant Event of Default or an Unmatured Event of Default;

(vi)  the proposed Subtenant’s financial condition and prospects must be
sufficient to support all of the financial and other obligations of the prop ed Sublease;

(vii) ~ the proposed Subtenant must conduct-a
substantially equal to comparable restaurants located within the vicinity of the Premises;

(viii) any modification or amendment’ qf the Sublease will continue to
comply with the terms set forth in this Section 25.2(b) or will be subject to Port’s consent under
Section 25.1(a);

(ix) there shall be no further subleasmg of the subleasehold;

(x) at least sixty (60) ddys prior to the effective date o’f the ‘Iﬁ'roposed
Sublease, Tenant provides to Port a copy of the proposec ublease‘and documentation requested
by Port to evidence compliance with this Section; and

agreement from Port, Tenant submits an executed Tenant estoppel certificate substantially in the
form attached hereto‘as Exhibit M, and Tenant certifies of the effective date of the non-
disturbance agreement that the cer&ﬁca’uons made by Tenant in the estoppel certificate remain
unchanged;

ance by an Authorized Restaurant Subtenant of

the term of the Authorlzed Restaurant Sublease including
options, does not extend beyond the scheduled Term of this Lease; and

(5) the Authorized Restaurant Sublease includes a covenant
that the Authorlzed;Restaurant Subtenant has not and will not enter into any further subleases of
the subleased space and Port shall not be bound to any such further subleasing agreement.

253. T ransfe Agreement Requirements. Every Transfer Agreement (whether or not
City’s consent is required) must include the provisions set forth below.

(a)  The Transferee's express assumption of, and acknowledgement and
agreement that he or she will be jointly and severally liable for all of Tenant's obligations under
this Lease to the extent such obligations are transferred;

(b)  The Indemnification clause and waiver of claims provisions in Section 24
(Indemnity and Exculpation) insofar as it apphes to the portion of the Premises Transferred to
the Transferee;
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() Insurance provisions requiring that all of the Transferee’s liability and
other insurance policies name "The City and County of San Francisco, the San Fi rancisco Port
Commission, and their directors, employees and agents" as additional insureds and
acknowledging City's right to demand increased coverage to amounts customarily required by
other San Francisco landlords for premises where business activities similar to the Transferee's
are conducted;

(d) A provision under which the Transferee expressly waives any and all
relocation assistance and benefits in connection with this Lease to the extent permitted by
applicable Laws; and :

(e) For every Transfer that is a Sublease, the follow gmust also be included:

@) a provision stating that if this Lease is rminated for any reason,
by either party, the Subtenant's right to possession under the Subleas will terminate, subject to
the provisions of any Non-Disturbance Agreement executed by Port

(ii)  arequirement that the Subﬁeﬁaqt';fnust pa}; the Rent and other sums
due under the Sublease directly to Port upon receiving Port's written notice that Tenant is in
default under this Lease, a copy of which Port will deliver to Tenant. :

(iii)  aprovision statinghat in'the event of termination, reentry or
dispossession by Port under this Lease, Port may, at its‘option,-take-over all of the right, title and
interest of Tenant under such Sublease, and such Subtena all, at Port’s option, attorn to Port
pursuant to the then executory provisions of such Sublease;"

(iv) a statement- at

ie Sublease is subjiégt to '_gnd subordinate to this

Lease;

“or further subleasing, in whole or in
rPort’s sole discretion;

(v)  aprohibition on
part, without Port’s consent, which may be gi ,
provision similar to Section 31 (Port’s Entry) requiring
“subleased space for the purposes specified in that Section;

to_l,_Section 41.1 (Tenant Estoppel) requiring
an-eStoppel certificate substantially similar to the

25.4. Copy of Executed Agreement.Tenant shall provide Port a true and complete copy
of each.executed Transfer Agreement regardless of whether such agreement requires Port’s
consent within thirty (30) days after the execution thereof.

25.5. “Non-disturbance ﬁgreement. Provided that Port consents to a Sublease, Port will
enter into a commercially reasonable non-disturbance and attornment agreement with the
relevant Subtenant which shall provide that the Subtenant will not be declared in default due to
the act of Tenant or any-othier Subtenant or be held liable for the act of Tenant or any other
Subtenant and that Port shall attorn to such Subtenant and recognize the Sublease in the event of
termination of this Lease due to a default by Tenant. Each Non-Disturbance Agreement shall be
substantially in the form attached hereto as Exhibit N.

25.6. Assignment of Sublease Rents. Subject to the rights of Lenders as provided in
Section 33 (Leasehold Mortgages), Tenant immediately and irrevocably assigns to Port, as
security for Tenant’s obligations under this Lease, all of Tenant’s interest in any rent from any
Sublease, except that, until the occurrence of a Tenant Event of Default, Tenant has the right to
receive, collect and enjoy such rents. Subtenant will pay the rent and other sums due under any
Sublease directly to Port upon receiving written notice from Port that Tenant is in default under
this Lease with respect to the payment of Rent. In the event that, notwithstanding the giving of
such notice, Tenant collects any rent or other sums from any Subtenant, then Tenant will hold
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such sums in trust for the benefit of Port and will immediately forward the same to Port. Port’s
collection of such rent and other sums will not constitute an acceptance by Port or attornment by
such Subtenant.

25.7. No Further Consent Implied. No material terms of Transfer or Sublease after
approval by Port, may be amended without Port’s prior written consent. Consent to one Transfer
or Sublease will not be construed as consent to a subsequent Transfer or Sublease.

25.8. No Release of Tenant. The acceptance by Port of Rent or other payment from any
other person will not be deemed to be a waiver by Port of any provision of this Lease or to be a
release of Tenant from any obligation under this Lease. .

25.9. Notice to Port. In addition to the obligations under Sectton? 1(c) (Reporting
Requirements), within thirty (30) days of entering into any agreement under which Tenant grants
any person the right to occupy or use any portion of the Premises for any period of time,
including without limitation, any assignment, sublease, licensé, permit; concession or vendor
agreement or other agreement or renewal thereof, Tenant shall provrde wrrtten notice to Port and
a copy of such agreement, regardless of whether Port corsent. s required under this Lease for
such agreement. Tenant agrees to provide such further information as may be Equested by City
or Port to enable compliance with reporting obhgatr s under state Law and San F
Administration Code Sections 23.38 and 23.39 (of an uccessor-ordrnance)

25.10. Transfer/Sublease Audit. Tenant agrees to.
to, and cooperate with, any City representative for the purpo
terms and conditions described in Section-6.7 (Audit) of the
reporting on an Transfer or Sublease durin Audlt Period. If an.audit reveals that Tenant has
understated any amounts owed to Port durmg saidAudit Period, Tenant ‘shall pay Port, promptly
upon demand, the difference between the amount ‘Fenant has pard and the amount it should have
paid to Port, plus interest at the Interest Rate from the date 6fthe.efror in the payment. If an
audit reveals that Tenant has-everstated amounts oved to Port for said Audit Period, Tenant shall
be entitled to a credit agarnst Rentnext owed equal to the difference between the amount Tenant
has paid and the amourit it should have paid to Port. If Tenant understates amounts owed to Port
for any Audit Period by three percent (3%) or more; Tenant shall pay the cost of the audit. A
second understatement within any; three (3) Lease Y ar period of the first such understatement

ke its Books and Recbrds available
of conducting an audit under the
curacy of Tenant's financial

25.11+ Sales all requirements in Section 25 (Transfer) regarding Transfers
and Section 33 regardmg'Leasehold Mortgages the following provisions apply to any Transfer
in the.form of a Sale. s-Sale Pa Clpatlon includes all amounts payable to Port as required
by this’ Sec i

L () ial consideration for Port to forgo participation in proceeds
attributable to-a Sale of the Resrdentral Portion, Tenant, at its option, may either: (1) use and
apply all Net Sale Proceeds attrrbutable to the Residential Portion for the benefit of the Building,
including to fund lease. obhgatrons such as maintenance, repair and surrender obligations, capital
improvements and operating subsidies; or (2) pay to Port thirty percent (30%) of Tenant's Net
Sale Proceeds attrlbutable to the Residential Portion concurrently with and as a condition to the
Sale Closing.

(b) Tenant must pay to Port fifteen percent (15%) of Tenant's Net Sale Proceeds
attributable to the non-residential portions concurrently with and as a condition to the Sale
Closing.

(¢) If Tenant operates at multiple locations, then Port's Sale Participation will be
calculated using only the Gross Sale Proceeds, Net Sale Proceeds and Costs of Sale reasonably
attributable to the Premises.
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(d) As soon as available after Port consents to the Sale, Tenant must deliver to
Port an estimated closing statement that includes Tenant's best estimate of: (i) Gross Sale
Proceeds; (ii) Costs of Sale; (iii) total Net Sale Proceeds; and (iv) Port's Sale Participation. If
Tenant chooses to apply Net Sale Proceeds attributable to the Residential Portion for the benefit
of the Building, the closing statement must set forth Tenant’s planned use of the Net Sale
Proceeds in accordance with Section 25.11(a). The closing statement must be updated and
delivered to Port the business day before the Sale Closing. If an escrow account isnot
established for the Sale, Tenant's chief financial officer or independent accountant must certify to
Port under penalty of perjury the accuracy of the final closing statement or provide a detailed
accounting of and documentation supporting any variances from the estimated closing statement
in form and content reasonably acceptable to Port. Tenant must submit the amount of any
underpayment with the certificate or accounting. Tenant's obligation to pay Port's Sale
Participation will survive the Sale Closing and the expiration or termination of this Lease.

(e) If Tenant constructed the Initial Improvemgnts or Subsequent Construction at
the Premises, Net Sale Proceeds will be reduced by Tenant's Adjusted Basis, but only if Port
previously approved Tenant's Certified Construction Costs-as follows: Within ninety (90) days
after Completion of the Initial Improvements or Subseguent Construction as the case may be,
Tenant must deliver to Port a Construction Costs Report in form and content acceptable to Port
in its reasonable discretion, accompanied by a CPA's agreed-upon procedures report prepared in
accordance with AICPA standards for compliance attestation and-specifying Port.as an intended
user. Port will notify Tenant in writing whether Port agrees or disagrees with Tenant's
Construction Costs Report within ninety.(90) days after receiving it. Port will have the right to
inspect Tenant's Books and Records for the Construction Costs Report. Tenant must keep
accurate Books and Records of all Construction’until the later of two.(2) years after Tenant's
submission of its Construction Costs Report or six (6)-months after-any dispute regarding the
Construction Costs has been resolved. Tenant's failure to’submit a.Construction Costs Report as

and when required under this Section will be deemed a waiver of its right to make a reduction to
Net Sale Proceeds. : E v

(f) Example Calculations for illﬁstggtive purl;oses only.

¢7°(1) ». Example of Sale Calculation: if: (i) the Initial Improvements have
a Class Life of 15 years; (ii) Certified Construction Costs are $3 million; (iii) Gross Sale
Proceeds are $10.million; (iv) Costsof:Sale are-$200,000, leaving Net Sale Proceeds of $9.8
million; and (v) the Closing Date is the 6th anniversary of the "placed in service" date of the
Initial Improvements; then Port's Sale Participation is $1,170,000, as shown in the calculation

" Gross Sale Proceeds $10,000,000
Costs of Sale: $200,000
Net Sales fogeeds bef e Adjusted Basis reduction: $9,800,000
Certified Con truc 6 Costs of Initial Improvements: $3,000,000
Adjusted Basisl,{y(fl(j/ 15 years unamortized): $2,000,000
Net Sales Procfeeds less Adjusted Basis: $7,800,000
Port's Sale Participation at 15% $1,170,000

(2)  Example of refinancing calculation: if: (i) the initial loan amount
is $2,100,000; (ii) the principal balance of the original loan has paid down to $1,500,000; (iii) a
new loan with a principal of $3,500,000 has replaced the initial loan; (iv) the cost of refinancing
is $100,000; (v) equity invested remains unchanged; (vi) the appraised value of the
nonresidential portion has increased; and (vii) loan underwriting terms have improved; then,
after deducting (a) the $100,000 refinancing cost, (b) the $1,500,000 principal balance of the
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initial loan amount, and (c) $800,000 of loan funds invested in the project, the Net Sale Proceeds
are $700,000 and Port's Sale Participation is $210,000, as shown in the calculation below.

New Loan Amount: $3,500,000
Costs of Refinancing: $ 100,000
Old Loan Principal Balance: $1,900,000
New Loan Funds Invested: $ 800,000
Net Sale Proceeds: \ $ 700,000

Port’s Sale Participation at 15%:

+.$ 105,000

25.12. Acknowledgement. Tenant acknowledges and agrees the »P\ort's rights with respect

waives any Claims arising from Port's actions under th1s Se tio .25,

25.13. Permitted Limited Partners. The Part1es_agree that any cumulative or aggregate
sale, assignment, encumbrance, or other transfer of-any percentage of general partriership
interests in Tenant of less than a Controlling interést is not a Transfer under this Lease. Such
transactions are subject to MOHCD’s approval in accordance with'the Loan Documents and
Tenant shall provide Port with written notice of such transactions. Once approved by MOHCD,
the Person will become a Permitted Limited Partner with rights-under this Lease upon filing the
notice required by Section 33.4(b) of this Tease.

25.14. Transfer Definitions. For the purpose.of this Section
the Premises mean this Lease and the Prem
affected by a Transfer.

26. DEFAULT BY TENANT,

Any of the followmg sha
Tenant hereunder: &
(a) failur

after commencement fallure

¢ ef"ences to this Lease and
s to the extent Tenant's Leasehold Estate is

nstitute an event of default (the "Event of Default") by

ance with the Schedule of Performance, or
Secute. dlhgently to Completion (except for Deferred Items if
LImprovements in accordance with the Scope of

() Fallure to comply w1th any applicable provision of the MMRP and such
S after twenty four (24) hours following written notice from Port; or

and such defaultx
d)

(e)  failure to use the Premises solely for the Permitted Use and/or the
Occupancy Restrictions, as determined by Port or MOHCD in each of its sole and absolute
discretion and such failure continues for a period of twenty-four (24) hours following written
notice from Port; provided, however, that notwithstanding the foregoing, failure to use the
Premises solely for the Permitted Use shall, at Port's sole and absolute discretion, be deemed an
incurable breach of this Lease, allowing Port to immediately terminate this Lease upon written
notice without an opportunity to cure; or

,ntmues for a period of three (3) days following written notice from Port.

andonment or vacation of the Premises by Tenant; or

) a Transfer, or attempted Transfer, of this Lease or the Premises by Tenant
contrary to the provision of Section 25 above (Transfers); or
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(g) failure by Tenant or Tenant's broker as applicable to provide evidence of
insurance coverage complying with the provisions of Section 21 (Insurance), failure to maintain
any insurance required to be maintained by Tenant pursuant to this Lease, or if any such
insurance shall be canceled or terminated or shall expire or be reduced or materially changed,
except as permitted in this Lease, and Tenant's or Tenant's broker's failure to deliver evidence of
such coverage or failure to reinstate such coverage, all within three (3) business days following
written notice from Port; or

(h)  failure by Tenant to comply with the provisions of Section 20
above(Hazardous Materials) and Tenant's failure to cure the foregoing default within twenty-four
(24) hours following written notice from Port. If such default cannot reasonably be cured within
such twerity-four (24) hour period, Tenant shall not be in default of this"Lease if Tenant
commences to cure the default within such twenty-four (24) hour period and diligently and in
good faith continues to cure the default, provided, however, in no.event shall Tenant have more
than thirty (30) days to cure such default; or ~

® failure by Tenant to discharge any lién or'encum

bfaﬁbc_placed on the

Premises or any part thereof in violation of this Lease within ten (10) days aftet the date such
lien or encumbrance is filed or recorded against the Premises or any part thereof; or if Tenant has

no knowledge of such lien, then Tenant shall discharge such lién or encumbrance:
(15) days following Tenant's knowledge of such lien "6g5i‘¢ngumbf;§ngc; or

vithin fifteen

M failure by Tenant to observe, keep: orm any of the other terms,
covenants, agreements or conditions contained in this Lease and required to be observed or
performed by Tenant and not specifically. énumerated in this Section 26 (Default by Tenant), and
such failure continues for a period of fifteen:(15) days after written notice by Port, provided that
if such default is not capable of cure within such fiftéen (15) day period, Tenant shall have a
reasonable period to complete such cure if Tenant promptly.undertakes action to cure such
default within such fifteen (15) day period and thereafter diligéntly prosecutes the same to
completion within sixty (60) days after the receipt of notice of default from Port. Port shall not
be required to provide such notice more than twice in any twelve (12) month period with respect
to any material non-monetary defaults and after the second notice in any calendar year, any

subsequent failure by Tenant during such twelve (12)-month period shall automatically constitute

an Event of Default hereuﬁgif_'; ;

(k) t shal ‘bankrupt or insolvent or make a transfer in fraud of
creditors, or-make an assignment for the benefit of creditors, or bring or have brought against
Tenant.any action or proceédings of any kind under any provision of the U.S. Bankruptcy Code
or upder any other insolvency, bankruptcy or reorganization act and, in the event such

proceedings are involuntary, Tenant is not discharged from the same within sixty (60) days
thereafter; or. '

‘(I) areceiver is appointed for a substantial part of the assets of Tenant and
such receiver is not discharged within sixty (60) days; or

(m) “this Lease or any estate of Tenant under this Lease shall be levied upon by
any attachment or execuition and such attachment is not stayed or lifted within sixty (60) days; or

(n)  without limiting the provisions of subsections (¢) or (h) above or
lengthening the cure periods under those subsections, failure by Tenant to comply with Laws and
Tenant's failure to cure the foregoing default within forty-eight (48) hours following written
notice from Port.

27.  PORT’S REMEDIES.

Upon an Event of Default described in Section 26 (Default by Tenant), and before
exercising any remedies, Port will notify Tenant, the Permitted Limited Partners, MOHCD and
each Lender that provided notice under Section 33.4 (Notices to Lender) in writing of the
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Tenant’s purported breach, failure, or act in accordance with the notice provisions of Section 36
(Notices), giving Tenant another sixty (60) calendar days from the giving of the notice to cure
such Event of Default. If Tenant does not cure or, if the Event of Default is not reasonably
susceptible to cure within that sixty (60) day period, begin to cure within sixty (60) days and
diligently prosecute such cure to completion, then, subject to the rights of MOHCD and any .
Lender under Section 33 (Leasehold Mortgage), Port shall, without further notice or demand of
any kind to Tenant or to any other person, have all of its rlghts at law or in equity, including the
following remedies:

27.1.  Tenant's Right to Possession Not Terminated. Port has the remedy described in
Section 1951.4 of the California Civil Code (a landlord may continue the lease in effect after a
tenant's breach and abandonment and recover rent as it becomes due;if the'tenant has the right to
sublet and assign subject only to reasonable limitations) under Wthh it may continue this Lease
in full force and effect and Port may enforce all of its rights and-remedies under this Lease,
including the right to collect Rent when due. During the perlod Tenant i is n default, Port may
enter the Premises without terminating this Lease and relet-them, or any of them, to third
parties for Tenant's account. Tenant shall be liable lmmedlately to Port for. Il reasonable costs
Port incurs in reletting the Premises, including, but notlimited to, broker's commissions,
expenses of remodeling the Premises required by the reletting and like costs. Reletting:-can be
for a period shorter or longer than the remaining- Term,;_at such rents and on such other terms and
conditions as Port deems advisable. Tenant shall pay to Port the Rent due under this Lease on
the dates the Rent is due, less the Rent Port receives from:: etting. In the event that Port
shall elect to so relet, then rentals received by Port from such reletting shall be applied in the
following order: (i) to reasonable attorneys incurred by Port as a result of a default and
costs in the event suit is filed by Port to enforcé’such remedies; (ii) to.the payment of any
indebtedness other than Rent due hereunder. Tehant to Port (iii) to the payment of any costs
of maintaining, preserving; altering, repairing and p: g the Premlses for relettlng, the other
costs of reletting, including but not limited to brokcrs com ions, attorneys' fees and expenses
of removal of Personal Property tr_adc fixtures’ and Alterat1o iv) to the payment of Rent due

be paid to Tenant uporn (but not be;fore) explratlon ‘ofthe Term Should that portion of such
rentals received from such. relettmg durmg any month which is applied to the payment of Rent

from 11ab111ty

27.2. _mmatzon o  Tenant's Right to Possession. Port may terminate Tenant's right
to possession of the Premises ‘at any time. No act by Port other than giving notice of termination
to Tenant shall terminatethis Lease. Acts of maintenance, efforts to relet the Premises, or the
appointment of a receiver on Port's initiative to protect Port's interest under this Lease shall not
constitute a termination of Tenant's right to possession. If Port elects to terminate this Lease,
Port has the rights and remedies provided by California Civil Code Section 1951.2, 1nclud1ng the
right to recover from Tenant the following:

(a)  The worth at the time of award of the unpaid Rent which had been earned
at the time of termination; plus

(b)  The worth at the time of award of the amount by which the unpaid Rent
which would have been earned after termination until the time of award exceeds the amount of
such rental loss that Tenant proves could have been reasonably avoided; plus
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(© The worth at the time of award of the amount by which the unpaid Rent
for the balance of the Term after the time of award exceeds the amount of the loss of Rent that
Tenant proves could be reasonably avoided; plus

(d)  Any other amounts necessary to compensate Port for the detriment
proximately caused by Tenant's default, or which, in the ordinary course of events, would likely
result, including, but not limited to, attorneys' fees and court costs, the costs of carrying the
Premises such as repairs, maintenance, taxes and insurance premiums, utilities, security
precautions and the reasonable costs and expenses incurred by Port in (i) retaking possession of
the Premises; (ii) cleaning and making repairs and alterations necessary to return the Premises to
good condition and preparing the Premises for reletting; (iii) removing, transporting and storing
any of Personal Property left at the Premises (although Port shall have no obligation so to do);
and (iv) reletting the Premises, including, without limitation, broketage commissions, advertising
costs and attorneys' fees. Efforts by Port to mitigate the damages caused by Tenant's breach of
this Lease do not waive Port's rights to recover damages upon terminatio:

The "worth at the time of award" of the amounts refé’rreaijtg in Sections.2 7.2(a)

(Termination of Tenant’s Right to Possession) and 27.2(b) above shall be computed by allowing
interest at an annual rate equal to the lesser of the Intérest Rate or the maximum fion-usurious
rate Port is permitted by Law to charge. The "worth at the time'of award" of the amount referred
to in Section 27.2(c) above shall be computed by discounting the amount at the discount rate of
the Federal Reserve Bank of San Francisco at the time of award, plus one percent’(1%).

Notwithstanding the foregoing, during the 15 ~year tax ¢redit “compliance period” (as
defined in Section 42 of the US Internal Révenue Code, as amended) for the Project, Port may
only terminate this Lease for a default by T arit-under Section \26(k)7,,(_>lj)_efault by Tenant) above.

27.3. Additional Remedies. If Tenant is in default of this Lease, Port shall have the right
to: (a) have a receiver appointed to collect Rent and conduct T enant'é business, provided, however,
that neither the filing of a petition. for the appointmet of a réceiver nor the appointment itself shall
constitute an election by Poit to‘terminate this Lease; or (b) seek specific performance of this
Lease. i

27.4. Rights of P
(a)  Portwill notexeicise its remedy to terminate this Lease if a Permitted
Limited Partneris attempting to cure the default and the cure requires removal of the managing
general pariner, so-long as the Permitted Limited Partner is proceeding diligently to remove the
managing general partner in.order to effect,a cure of the default. Permitted Limited Partners
shall.have the same rights as Lenders described in Section 33.8(g) with respect to amendments of

this Lease

“.(b) IfaPermitted Limited Partner cannot cure a default due to an automatic
stay in bankruptcy court because the general partner of the Tenant is in bankruptcy, any cure

period will be tolled during th < pendency of such automatic stay.

27.5. No Accord and Satisfaction. No payment by Tenant or receipt by Port of an
amount less than the Rent due under this Lease shall be deemed to be other than "on account” of
the earliest Rent due; hor shall any endorsement or statement on any check or payment, or letter
accompanying such check or payment, be deemed an accord and satisfaction. Port may accept
any such partial payment or tender without prejudice to its right to recover the balance of any
amount due and to pursue any other remedy herein provided at Law or in equity.

27.6. Waiver of Redemption. Tenant hereby waives, for itself and all persons claiming
by and under Tenant, redemption or relief from forfeiture under California Code of Civil
_Procedure Sections 1174 and 1179, or under any other pertinent present or future Law, in the
event Tenant is evicted or Port takes possession of the Premises by reason of any default of
“Tenant hereunder.
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27.7. Continuation of Subleases and Other Agreements. Subject to the rights of
Lenders, Port has the right, at its sole option, to assume any and all Subleases and agreements by
Tenant for the maintenance or operation of the Premises, including the Management Agreement.
Tenant hereby further covenants that, upon request of Port following a Tenant Event of Default
and termination of Tenant’s interest in this Lease, subject to the rights of Lenders, Tenant will
execute, acknowledge and deliver to Port such fulther instruments as may be necessary or
desirable to vest or confirm or ratify vesting in Port the then existing Subleases, Management
Agreement, and other agreements then in force, as above specified.

27.8. Remedies Not Exclusive. The remedies set forth in Section 27 (Port’s Remedies)
are not exclusive; they are cumulative and in addition to any and all othér rights or remedies of
Port now or later "allowed by Law. Tenant's obligations hereunder shall survive any termination
of this Lease.

28. DEFAULT BY PORT; TENANT’S REMEDIES.

28.1. Port Event of Default. Port will be deemed-to be in default hereunder (“Port
Event of Default”) only if Port fails to perform or comply: with: any obhgatlon on its part
hereunder and such failure continues for more than sixty (60) days after written notice from
Tenant, or if such default cannot reasonably be cured within such sixty (60) day period;-Port does
not within such period commence with due diligence and d1spatch the curing of such default, or,
having so commenced, thereafter fails or neglects to prosecute or complete with diligence and
dispatch the curing of such default.

28.2. Tenant Remedies. Uporithe occurrence of a Po
Event of Default substantially and materially interferes with the-ability of Tenant to conduct the
Permitted Uses, Tenant has the exclusive right (a)to offset or deduct onily from the Rent
becoming due hereunder the amount of all actual damages incurred by Tenant as a direct result
of the Port Event of Default but only after obtammg a final; unappealable judgment in a court of
competent jurisdiction for such damages in accordance with applicable Law and the provisions
of this Lease, or (b) to seek- equltable relief in accordance with applicable Laws and the
provisions of this Lease where appropriate and where such relief does not impose personal
liability on Port or it$: ‘_"gents provided, however, (1) in.no event will Tenant be entitled to offset
{ | becoming due heretnder or to otherwise recover or obtain
from Port or its Agents any damages (including, without limitation, any consequential,
incidental, punitive'or.other damages proximately’ arising out of a default by Port hereunder) or
losses other than Tenant’s actual damages as described in the foregoing clause (a), (ii) Tenant
agrees that notw1thstandmg anyth 1g to the contrary herein or pursuant to any applicable Laws,
itute enant s sole and absolute right and remedy for a default

vent of Default, which Port

satisfaction of a conditiofi to an obhgatlon of the other party in the event of Force MaJeure and
the time fixed for performanee of any such obligation or satisfaction of conditions shall be
extended by a period of time equal to the duration of the Force Majeure event; provided,
however, within thirty (30) days after the beginning of any such Force Majeure event, the
Delayed Party shall have first notified the other party of the cause or causes of such delay and
claimed an extension for the reasonably estimated period of the enforced delay.

In no event shall an event of Force Majeure extend the Term beyond December 31, 2105.

(b)  Definition of Force Majeure. “Force Majeure” means events that cause
delays in the Delayed Party’s performance of its obligations under this Lease, or in the
satisfaction of a condition to the other party’s performance under this Lease, due to causes
beyond the Delayed Party’s control and not caused by the acts or omissions of the Delayed Party
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(excluding, in any case, a Delayed Party’s performance of the payment of money required under
the terms of this Lease), including: acts of nature or of the public enemy; war; invasion;
insurrection; riots; any general moratorium in the issuance of governmental or regulatory permits
applicable to the Premises or the Initial Improvements (but in the absence of such a moratorium,
acts of the government relating to issuance of building permits or other Regulatory Approvals are
governed by Section 12) (Port Acting As Owner Of Property; Regulatory Approvals); fires;
floods; tidal waves; epidemics; quarantine restrictions; freight embargoes; earthquakes;
unusually severe weather (but only if such unusually severe weather causes actual delays);
delays of contractors or subcontractors due to any of the foregoing causes; the unanticipated
presence of Hazardous Materials or other concealed conditions on the Premises that would not
have reasonably been discovered through due diligence and that would actually delay or
materially and adversely impair or delay Tenant’s Construct the Initial Improvements;
archeological finds on the Premises; strikes and substantial interruiption of work because of labor
disputes (excluding strikes and labor disputes directly related to any contracts between Tenant
and its contractors or work performed on behalf of Tenant); inability to obtain materials or
reasonably acceptable substitute materials (provided that.Tenant has ordered such materials on a
timely basis and Tenant is not otherwise at fault for such inability to obtain materials); or any
Litigation Force Majeure (provided that the Delayed-Party proceeds with due diligence to defend
or commence, as applicable, such action or proceeding or take other appropriate meastres to
resolve any dispute that is the subject of such action or proceedir :

itié;tion Force Mﬁjeure” means
cial, adjudicative or legislative
ught by a third party that

()  Definition of Litigation Force Majeur
any action or proceeding before any court, tribunal, or other:

Ju
decision-making body, including any admihnistrative appeal, brol
challenges, (a) the validity of any action taken by-the City in connection:with the Project or any
findings upon which any action is predicated, or'(b) the failure of any Regulatory Agency to
impose conditions to a Regulatory Approval including building permits or the validity of any
other Regulatory Approval required in connection with the.P [oject.

Notwithstanding anything to the contrary contained i this Lease, Litigation Force
Majeure excludes any.action or proceeding brought by an Affiliate of Tenant, any of Tenants’
members or their Affiliates, any consultant of Tenant, or any other third party assisted by Tenant,
directly or indirectly, in ‘such action or proceeding. | Performance by a party hereunder shall be
deemed delayed or made impossible by Virtue of Litigation Force Majeure during the pendency
thereof, and urifila judgment, order, or other decision resolving such matter in favor of the party
whose performance'is delayed has become final and unappealable.

'proceed with due diligence and shall cooperate with one another to
g or take other measures to resolve the dispute that is the subject

(d) . Limitations on Force Majeure. Under no circumstances shall the delay
attributable to an event of Force Majeure or Litigation Force Majeure extend beyond twenty-four
(24) months after the start of the event of Force Majeure or Litigation Force Majeure.

30. LITIGATIONE XPENSES; ATTORNEYS' FEES.

30.1. Litigation Expenses. The prevailing party in any action or proceeding (including
any cross-complaint, counterclaim, or bankruptcy proceeding) against the other party by reason
of a claimed default, or otherwise arising out of a party's performance or alleged non-
performance under this Lease, shall be entitled to recover from the other party its costs and
expenses of suit, including but not limited to reasonable attorneys' fees, which shall be payable
whether or not such action is prosecuted to judgment. "Prevailing party" within the meaning of
this Section shall include, without limitation, a party who substantially obtains or defeats, as the
case may be, the relief sought in the action, whether by compromise, settlement, judgment or the
abandonment by the other party of its claim or defense.
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30.2. Appeals. Attorneys' fees under this Section shall include attorneys' fees and all
other reasonable costs and expenses incurred in connection with any appeal.

30.3. City Attorney. For purposes of this Lease, reasonable fees of attorneys of the
City's Office of the City Attorney shall be based on the fees regularly charged by private
attorneys with an equivalent number of years of professional experience (calculated by reference
to earliest year of admission to the Bar of any State) who practice in San Francisco in law firms
with approximately the same number of attorneys as employed by the Office of the City
Attorney.

31. ENTRY ONPREMISES.

31.1. Entry by City. Subject to the rights of Residential Occupants Tenant shall permit
City and its Agents to enter the Premises during regular business hours upon reasonable prior
notice (and at any time and without notice during Construction or in the event of an emergency)
for the purpose of (i) inspecting the same for compliance with'any of the' provisions of this
Lease, (ii) to observe the progress of Construction, to inspect the work being performed in
Constructing the Improvements, and to monitor Tenant’s. cemphance with'the Mitigation
Monitoring and Reporting Program and the risk management plan; (iii) performmg any work on
the Premises that City has right to perform, (iv) to sérve, post, or keep posted any notices
required or allowed under the provisions of this Isease; or (v) inspecting, sampling, testing,
surveying, or monitoring the Premises or any portion thereof , ifcluding the Buildings, grounds,
and subsurface areas, as City reasonably deems necessary. or appropriate for evaluation of
Hazardous Materlals or other physical, geotechnlcal or environmental conditions. Nothing
herein shall imply any duty on the part of City to conduct mspectlons but such right of
inspection shall not relieve Tenant of its mdependent responsibility to operate, manage, maintain,
and repair the Premises and Improvements ‘in accordance with this Lease Additionally, City's
failure to inspect or obtain samples or to detéct condition§ attributable to Tenant's operations if
an inspection is conducted may not be deemed to be a release of einy liability for any Hazardous
Materials subsequently detefmiiied to be Tenant respon51b1hty under this Lease.

Nothing herein:shall imply any duty on the.part of Clty to perform any work that Tenant
is required to perform;, nor. to place upon City any “obligation or liability for the care, supervision
, however, City shall use commercially reasonable efforts to
£ Tenant-and Residential Occupants and their
itees during any- mspectlon ~If City elects to perform work on the Premises, it shall
not be liable for irico ience, loss of business or other damage to Tenant by reason of the
performance of such worl on the Prermses, or on account of bringing necessary materials,
supplies and equipment into. or through the Premises during the course thereof, provided that
City uses commercially reasonable d1hgence to minimize the interference that any such work
may cause to the activities of; enant “its Subtenants, or their respective Invitees.

Without:limiting the forgomg, the City and its representatives will exercise due care in
entering upon and/or inspecting the Premises, and will perform all entry and inspection in a

professional manner:. The City and its representatives will comply with any reasonable safety
and security measures imposed by Tenant and provided in advance to City and its
representatives. #

31.2. Notice, Right to Accompany. City agrees to give Tenant reasonable prior notice
of City’s entering on the Premises, except in an emergency, for the purposes set forth in this
Section. Such notice shall be not less than twenty-four (24) hours prior notice. Tenant shall
have the right to have a representative of Tenant accompany City or its Agents on any entry into
the Premises. Notwithstanding the foregoing, no notice shall be required for City’s entry onto
public areas of the Premises during hours such public areas are open.

31.3. Emergency Entry. City may enter the Premises at any time, without notice, in the
event of an emergency. City shall have the right to use any and all means which City may deem
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proper in such an emergency in order to obtain entry to the Premises. Entry to the Premises by
any of these means, or otherwise, shall not under any circumstances be construed or deemed to
be a forcible or unlawful entry into, or a detainer of, the Premises, or an eviction of Tenant from
the Premises or any portion of the Premises.

31.4. No Liability. City shall not be liable in any manner, and Tenant hereby waives
any Claim for damages, for any inconvenience, disturbance, loss of business, nuisance, or other
damage, including without limitation any abatement or reduction in Rent, arising out of City’s
entry onto the Premises as provided in this Section or performance of any necessary or required
work on the Premises, or on account of bringing necessary materials, supplies and equipment
into or through the Premises during the course thereof, except damage résulting solely from the
willful misconduct or gross negligence of City or its authorlzed representatives.

32. SURRENDER AND QUITCLAIM.

32.1.  Surrender. Upon expiration or earlier termmatlon of t is'Lease, Tenant shall
surrender to Port the Premises in good order, condition, and repair (except for ordmary wear and
tear occurring after the last necessary maintenance rnade by Tenant and except for Casualty or
Condemnation as described in Sections 22 (Damage of Destruction) and 23 (Condemnation)).
Ordinary wear and tear shall not include any damage or deterioration that would have been
prevented by proper maintenance by Tenant, or Ténant otherwise performing all ofits
obligations under this Lease. The Premises shall be surrendered clean, free of debris, waste, and
Hazardous Materials, and free and clear of all liens and enelimbrances other than liens and
encumbrances existing as of the date of this Lease and any ‘oth c encumbrances created by Port.
On or before the expiration or earlier termlnatwn of this Lease; Tenant at its sole cost shall
remove from the Premises, and repair any age.caused by removal of; Personal Property,
including any signage. Except as specified in Port's Notice of Removal under Section 15
(Improvements and Alterations, Alterations and Improveients shall remain in the Premises as
Port property.

If the Premises is: not sur ”ndered at the end of the Term or sooner termination of this
Lease, and in accordanée with the provisions of this Section 32 (Surrender and Quitclaim) and
Section 15.2 (Removal of Improvements) Tenant shall continue to be responsible for the
payment of Rent until the. Premlses, surrendered in accordance with this Section, and Tenant
shall Indemnify the Indemnified Parties from and. agalnst any and all loss or 11ab111ty resulting
from delay by-Tenant-in so surre dermg the Premises including, without limitation, any costs of
Port to obtain possession:of ises; any loss or liability resulting from any Claim against
Port made by any succeeding tenant or prospective tenant founded on or resulting from such
d losses to Port due to, lost opp rtunities to lease any portion of the Premises to any such
tive tenant together with, in each instance, reasonable attorneys'

, including, but not limited to, the acceptance of the keys to the
Premises, shall constitute an’ acceptance of the surrender of the Premises by Tenant before the
expiration of the Term. dnly a written notice from Port to Tenant confirming termination of this
Lease and surrender of the Premises by Tenant shall constitute acceptance of the surrender of the
Premises and accomphsh a termination of this Lease.

32.2. Quitclaim. Upon the explratlon or earlier termination of this Lease, the Premises
shall automatically, and without further act or conveyance on the part of Tenant or Port, become
the property of Port, free and clear of all liens and without payment therefore by Port and shall
be surrendered to Port upon such date. Upon expiration or earlier termination of this Lease,
Tenant shall promptly deliver to Port, without charge, a quitclaim deed to the Premises and any
other instrument reasonably requested by Port in a form suitable for recordation in the Official
Records to evidence or otherwise effect the termination of Tenant's Leasehold Estate hereunder
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32.3. Abandoned Property. Any items, including Personal Property, not removed by
Tenant as required herein shall be deemed abandoned. Port may retain, store, remove, and sell or
otherwise dispose of abandoned Personal Property, and Tenant waives all Claims against Port for
any damages resulting from Port's retention, removal and disposition of such property; provided,
however, that Tenant shall be liable to Port for all costs incurred in storing, removing and
disposing of abandoned Personal Property and repairing any damage to the Premises resulting
from such removal. Tenant agrees that Port may elect to sell abandoned Personal Property and
offset against the sales proceeds Port's storage, removal, and disposition costs without notice to
Tenant or otherwise according to the procedures set forth in California Civil Code Section 1993,
the benefits of which Tenant waives. ‘

32.4. Survival. Tenant's obligation under this Section 32 (,Sﬁtféﬁdgr and Quitclaim)
shall survive the expiration or earlier termination of this Lease.

33. LEASEHOLD MORTGAGE

33.1. Subtenant’s Rights. The provisions of this-Section 33 apply.to a Commercial
Subtenant and other Subtenants and Subleasehold Estates to-the same extent as to Tenant and a
Leasehold Estate. . ‘ s ) S

33.2. No Encumbrances. p

_ (a) . Notwithstanding any other provision of this Lease and subject to the prior
written consent of MOHCD and Port, which consent shall not be unreasonably withheld,
conditioned or delayed, Leasehold Mortgages are permitted to be placed upon the Leasehold
Estate and/or the Improvements only for the-purpose of securing loans of funds to be used for
financing the acquisition, design, construction, fenovation or reconstruction or refinancing of the
Improvements and any other expenditures reasonably necessary and appropriate to acquire, own,
develop, construct, renovate, or reconstruct the Improvements under this Lease and in connection
with the operation of the Improvements, and costs and expensés iricurred or to be incurred by

Tenant in furtherance of the purposes of this Lease. Tenant shall not seek Port’s consent until it
o i PO : &

(b) - ant covenants and affirms that it shall bear all of the costs and
expenses in connection with (i) the preparation andisecuring of any Leasehold Mortgage, (ii) the
delivery of any instruments and documéiits-and their filing and recording, if required, and (iii) all

56S pz ~ tion with any Leasehold Mortgage.

r no circumstance whatsoever shall Tenant place or suffer to be
placed:any mce on Port'sfée interest in the Premises in connection with any
finaricing permitted hereunder:or otherwise. Port shall not subordinate its interest in the
Premises nhor its right to receive Rent:to any Lender. Any mortgage, deed of trust, encumbrance
or lien not permitted by this Section shall be deemed to be a violation of this covenant on the
date of its execution or filing of record regardless of whether or when it is foreclosed or
otherwise enforced. ' :

(d) otwithstanding anything to the contrary in this Lease, Tenant and each
and every Subtenant shall have the right to hypothecate, transfer, assign and encumber and grant
a security interest in and to its own Personal Property located in the Premises to any lender,
equipment lessor or other financier, or any accounts receivable to any factor or other lender,
without the consent or knowledge of Port. Upon the request of Tenant, Port shall enter into any
commercially reasonable written agreement with Tenant or Subtenant (except for Residential
Occupants) and its lender for Personal Property, wherein Port shall agree to subordinate any
landlord lien rights it may have in and to such Personal Property to the interest of lender, and
waive any claim that the same are part of the Premises by virtue of being affixed thereto but only
to the extent that the provisions of this Lease authorize Tenant or Subtenant to remove such
Personal Property upon the expiration or earlier termination of this Lease. As a condition to
entering into such agreement, Tenant or Subtenant shall reimburse Port for all its costs (including
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attorneys’ fees and costs incurred and Port staff time spent) associated with reviewing,
negotiating and approving such agreement. Additionally, such agreement shall (a) contain a
requirement that each such lender, give proper notice to Port (i) of any default by Tenant or
Subtenant, and (ii) prior to any entry of the Premises to remove Personal Property due to such
default and obtain Port's approval of the timing thereof, (b) prohibit the sale of Personal Property
on the Premises (c) comply with all Laws, including obtammg a Port building permit if required,
and contain an agreement by such lender to repair any damage to the Premises caused by such
entry and removal and Indemnify the Indemnified Parties for Claims related to such entry and
removal.

(e With the exception of the rights expressly granted-in this Lease to Lenders
and except to the extent otherwise specifically provided in any non- -disturbance agreement
entered into among Port, Tenant and a Lender, the execution and dehvery of a Mortgage shall
not give or be deemed to give a Lender any greater rights than those granted to Tenant
hereunder.

Only Senior I easehold Lender Ent1t1ed to. Protection Provisions.
Notwithstanding anything to the contrary set forth herein; any rights given hereunder to Lenders
will only apply to the Senior Lender, unless such Senior Lender elects not to exercxse 1ts rights
thereunder in which event such rlghts will apply to ‘the next most senior Lender.™ =

33.3.  Required Provisions in Every Mortga Each: Mortgage permitted under this
Lease shall provide: (a) that Lender shall give written noticé'to Port in accordance with
Section 36 (Notices) of this Lease of the occurrence of any ‘event of default under the Mortgage;
(b)that Lender shall give written notice to Port at the time such Lender initiates any foreclosure
action; (c) that only an entity controlled by a California nonprofit publie benefit corporation
exempt from tax under Section 501(c)(3) of th InternalnRevenue Code has a rlght to a New
Lease or may be a Subsequent Owner such that the Premises. continues to receive an exemption
from state property taxes as provided under Section'214 of thé California Revenue and Taxation
Code or successor statute with the same effect unless Lender; with the prior written consent of
MOHCD in its sole diseretion, elects to change the levels of affordablhty specified in the
Permitted Uses in Sectlon 2 Key: Lease Terms) to’ cause up to one hundred percent (100%) of
the residential units'to be Moderate'Income Households [or Middle Income Household if
permissible under state law], increases-the rent paid for such units by Residential Occupants to
the fair market rent for such units ‘as-determined-by MOHCD in its sole discretion and
proportionally-increasés the Rent due to Port under this Lease as further described in
Section 33.9(vi); and (d) subject to the provisions of Sections 22.1(b) and 23.1(a), that the
d1sp051t1on and application of insurance: and condemnation awards shall be in accordance with
the prov131ons of this Lease :

33.4." Notlces to Lendew

' Comes of Notices. Whenever Port delivers any notice or demand to
Tenant for any Tenant Event of Default, Port will at the same time forward a copy of such notice
or demand to each 'ender: ‘having a Mortgage on the Premises and each Permitted Limited
Partner who has prev1ously made a written request to Port for a copy of any such notices in
accordance with Section 33.4(b) (Notice to Port). Port's notice will be sent to the address
specified by such Lender in its most recent notice to Port. A delay or failure by Port to provide
such notice required by this Section 33.4(a) (Copies of Notices) will extend, for the number of
days until notice is given, the time allowed to Lender for cure.

(b)  Notice to Port. Each Lender and each Permitted Limited Partner is
entitled to receive notices from time to time given to Tenant by Port under this Lease in
accordance with Section 33.4(a) (Copies of Notices) provided such Lender or Permitted Limited
Partner has delivered a notice to Port in substantially the following form:
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"The undersigned does hereby certify that itis a [Lender/Permitted Limited Partner}, as
such term is defined in that certain Lease entered into by and between the City and County of
San Francisco, operating by and through the San Francisco Port Commission, as landlord, and
, as tenant (the "Lease"), of
tenant's interest in the Lease demlsmg the property, a legal descr1pt1on of which is attached
hereto as Exhibit A-1 and made a part hereof by this reference. The undersigned hereby requests
that copies of any and all notices from time to time given under the Lease to tenant by Port be
sent to the undersigned at the following address:

If a Lender or Permitted Limited Partner desires to have Port acknowledge receipt of its
notice under this Section 33.4(b) , then such request must be made in bold underhned and in
capitalized letters.

Each Lender or Permitted Limited Partner filing a notice under.this Sectzon 33.4(b) shall
also advise Port in writing once it is no longer a Lender or Pe{rmltted imi

33.5. Preservation of Leasehold Benefits.

Until such time as a Lender notifies Port in wr1t1ng
under its Loan Documents have been satisfied, Port agrees:

@) That Port shall notvoluntarily caricel or surrende ase, or
accept a voluntary cancellation or surrender of this Lease by Tenant; or materially; amend this
Lease to increase the obligations of the Tenant or the rlght; f Port thereunder, without the prior
written consent of the Lender who has provided the notice required by Section 33.4 (Notices to
Lender); provided that Lender’s consent'is ot unreasenably withheld or delayed

(ii)  That Port sh
made by the Tenant under this Lease which'has a m. t‘”
Leasehold Estate under this Lease without the prio
provided the notice required-by.Section 33.4 (N
is not be unreasonably w1thheld T, delayed

s to Len& er), provided that Lender’s consent

(i) at | f rt shall prov1de reasonable prior notice to each Lender who
has provided notice’ Tequ ired by Section 33.4 (Notices:to Lender) of any proceedings for
adjustment or adjudication of an or condemnauon claim involving the Premises and
will permit each.Le der to participate thereiii

fo Construct

.is not-obligated to complete any construction of the Initial
Improvements or to guarantee such completwn nor shall any covenant or any other provision of
this Lease be construed so to, obligate’such Lender. However, in the event the Lender does
undertake to complete or guarantee the Completion of the Construction of the Initial
Improvements by stating its intention in writing to Port, nothing in this Lease shall be deemed or
construed to permit or authorize any such Lender or its successors or assigns to devote the
Premises or any portion théréof to any uses or to construct any Improvements thereon, other than
the Permitted Uses and . 1bject to any reasonable modifications in plans proposed by any Lender
or its successors in interest proposed for the viability of the Premises, subject to the approval of
Port which approval shall not be unreasonably withheld. Notw1thstand1ng any other provision of
this Lease or of any Mortgage, the Premises cannot be used for any purposes not consistent with
any existing or future favorable Consistency Determination by Port or State Lands.

(b)  Inthe event Lender forecloses, obtains a deed in lieu of foreclosure or
otherwise obtains Tenant’s interest in the Premises and undertakes construction of the Initial
Improvements (A) such Lender shall not be bound by the provisions of the Schedule of
Performance with respect to any deadlines for the Completion of the Initial Improvements but
shall only be required to complete the Initial Improvements with due diligence and in
conformance with a new Schedule of Performance as agreed upon by the Lender and Port,
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(B) such Lender shall only be required to complete the Initial Improvements in accordance with
the Consistency Determination, all applicable building codes and ordinances, and the approved
Construction Documents with such changes that are mutually agreed upon by Port and Lender
pursuant to Subsection (C) hereof; and (C) Port and Lender shall negotiate in good faith such
reasonable amendments and reasonable modifications to this Lease as the Parties mutually
determine to be reasonably necessary based upon the financial and construction conditions then
existing, but in no event shall any amendment include terms that are contrary to any existing or
future favorable Consistency Determination by Port or State Lands.

(¢ In any case where six (6) months after assumption of obligations pursuant
to Section 33.6(a) (Lender Not Obligated to Construct) above, a Lender has not proceeded
diligently with Completion of the construction of the Initial Improvements, Port shall be afforded
the rights against such Lender it would otherwise have against Tenant under this Lease for events
or failures occurring after such assumption. : *

33.7. Mortgage Default by Tenant and Port's Riglii !

(a)  Inthe event of a default or breach by Tenant in or of.its obligations under
any Leasehold Mortgage and Tenant’s failure to timely commence or diligently prosecute cure of
such default or breach, Port may, at its option, cure-such breach or default for the period of one
hundred ten (110) days after the date on which thé Lender provides notice of such default to Port.
In such event, Port shall be entitled to reimbursement from.Tenant of all costs and expenses
reasonably incurred by Port in curing the default or breach. After ninety (90) days following the
date of Lender’s notice of default, and following the expiration of all applicable cure periods of
Tenant under the applicable Loan Documehts, Port shall also have the right to assign Tenant’s
interest in the Lease to another entity, subject t'such Lender’s written consent, which may be
conditioned, among other things, upon the assumption.by such other entity of all obligations of
the Tenant under the Leasehold Mortgage. 2 &

33.8. Lender's Right-to Cure. If Tenant.s all f;lo gage %his Lease in compliance with
the provisions hereof, theri,-so long as any such Mortgage shall remain unsatisfied of record, the
following provisions shall apply:-

@

Cure Periods. Each Lender

F shall-have the right, but not the obligation, at
any time prior to termination of this L:ease, to pay the Rents due hereunder, to effect any
insurance, to pay-taxes or assessments; to make-ariy repairs or improvements, to do any other act
required of Tenant hereunder, and to do any act which may be necessary and proper to be done
in the performance and observance of the agreements, covenants and conditions hereof to
prevent termination of this Lease; provided that all such acts shall be performed in compliance
with'the terms of this Lease. Except after Lender acquires Tenant's interest under this Lease, no
such action shall constitute an assumption by such Lender of the obligations of Tenant under this
Lease. Subject to compliance with the applicable terms of this Lease, each Lender and its agents
and contractors shall have full access to the Premises for purposes of accomplishing any of the
foregoing. Any of the foregding done by any Lender shall be as effective to comply with
Tenant's obligations under'the Lease, to cure a default by Tenant under the Lease or a Tenant
Event of Default, or to prevent a termination of this Lease, each as the same would have been if
done by Tenant. In the'case of any notice of default given by Port to Tenant and/or Lender in
accordance with Section 33.4 (Notices to Lender), Lender shall have the same concurrent cure .
periods as are given to Tenant under this Lease for remedying a default or causing it to be
remedied, plus, in each case, an additional period of sixty (60) days after the later to occur of

(i) the expiration of Tenant's cure period, or (ii) the date that Port has served such notice of
default upon Lender. Port shall accept such performance by or at the instance of Lender as if the
same had been done by Tenant. If a non-monetary default cannot reasonably be cured or
remedied within such additional sixty (60) day period, such cure period shall be extended at
Lender's request so long as Lender commences the cure or remedy within such period, and
prosecutes the completion thereof with diligence and dispatch, or if such default cannot be
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reasonably be cured or remedied by Lender within such sixty (60) day period without obtaining
possession of the Premises (if possession is required to cure or remedy) the cure period shall be
extended so long as Lender is diligently seeking to obtain possession and thereafter commences
the cure or remedy within such period as is reasonable.

(b)  Foreclosure. Upon the occurrence of a Tenant Event of Default, other
than a monetary default or other default reasonably susceptible of being cured prior to a Lender
obtaining possession, Port shall take no action to effect a termination of this Lease if, within the
later of sixty (60) days after notice of such Tenant Event of Default is given to each Lender or
the expiration of Tenant’s cure period under the applicable Loan Documents, a Lender shall have
obtained possession of the Premises (including possession by a receiver); or a Lender notified
Port of its intention to institute foreclosure proceedings (or to commence attions to obtain
possession of the Premises through a receiver) or otherwise acquir¢ Tenant's interest under this
Lease, and thereafter promptly commences and prosecutes such-proceedings with diligence and
d1spatch subject to normal and customary postponements and:compliance. with any judicial
orders relating to the timing of or the right to conduct such-proceedings:- A Lender, upon
acquiring Tenant's interest in this Lease, shall be required: promptly to cure all:monetary defaults
and all other defaults then reasonably susceptlble of béing cured by such Lende’ ‘to the extent not
cured prior to the completion of foreclosure proceedings. The foregoing provisions.of this
Section are subject to the following: (A) no Lender shall be obhgated to continue possession or
to continue foreclosure proceedings after a Tenant Event of Default:is cured; (B) Llothlng herein
contained shall preclude Port, subject to the provisions of this Section, from exercising any rights
or remedies under this Lease (other than.a termination of this L'ease to the extent otherwise
permitted hereunder) with respect to any other Tenant Events of Default during the pendency of
such foreclosure proceedings; (C) such Lender shall agree with Portin writing to comply during
the foreclosure period with the terms, conditions-a this Lease as are reasonably
susceptible of being complied with by Lender; inclu Apayment of all sums due and owing
hereunder and the Permitted Uses; (D) anythmg heréin containgd to the contrary
notwithstanding, a Lender; and its. ( -than Tenant), shall have no
obligation to cure any 1 non—mon j,ry Event of Default by Tehant under this Lease which is not
reasonably susceptiblé 0 being cured such as a prior unapproved Transfer of the Lease;
provided, that, such’provisions of this Lease shall apply to and remain effective on a prospective
basis notw1thstand1ng Lender's 1nab111ty to cure such previous non-monetary default.
Notwithstanding-anything to-the’ contrary y. ncludirig an agreement by Lender given under clause
(C) of the préceding séntence, Lender shall Tiave the right at any time to notify Port that it has
relinquishied possession he Prcm es to Tenant or that it will not institute foreclosure
proceedings or, if such fo closure proceedings have commenced, that it has discontinued them,
andgin such event, Lender sha_ll have no - further liability under such agreement from and after the
date it delivers, such notice to Port, and, thereupon, Port shall be entitled to seek the termination
of this Lease: (unlcss such Tenant Event of Default has been cured) and/or any other available
remedy as provided in this Lease. Upon any such termination, the provisions of this Section
shall apply. If Lender is prohlblted by any process or injunction issued by any court having
jurisdiction of any b uptcy or insolvency proceedings involving Tenant from commencing or
prosecuting foreclosure or other appropriate proceedings in the nature thereof, the times
specified above for commencing or prosecuting such foreclosure or other proceedmgs shall be
extended for the period of such prohibition, provided that Lender shall (x) have fully cured any
monetary Tenant Event of Default, (y) continue to pay currently such Rent as and when the same
become due, and (z) perform all other obligations of Tenant under this Lease to the extent that
such obhgatlons are reasonably susceptible of being performed by Lender.

(¢)  Limitation on Liability of Lender. Anything contained in this Lease to the
contrary notwithstanding, no Lender, or its designee or nominee, shall become liable under the
provisions of this Lease, unless and until such time as it becomes, and then only for so long as it
remains, the owner of the Leasehold Estate created hereby, and then only with respect to those
obligations arising during such period of ownership.
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(d) New Lease. In the event this Lease is terminated prior to the Expiration
Date, except by Major Casualty during the last ten (10) years of the Term, an event of Uninsured
Casualty, or Total Condemnation, Port will deliver to each Lender who has previously made a
written request to Port for a copy of any such notices in accordance with Section 33.4(b)
(Notices to Lender) written notice that this Lease has been terminated, together with a statement
of any and all sums which would at that time be due under this Lease but for such termination,
and of all other defaults, if any, under this Lease then known to Port. Each Lender will
thereupon have the option to obtain a new lease of the Premises (“New Lease”), which option
must be exercised by written notice to Port within thirty (30) days after service of such notice
that this Lease has been terminated, in accordance with and upon the following terms and
conditions: The provisions of this Section 33.8(d) (New Lease) will inuire.only to the benefit of
the holders of permitted Mortgages that comply with all terms and conditions of this Lease.

, (i) Port will enter into a New Lease with the most Senior Lender that
is an entity controlled by a California nonprofit public benefit corporation exempt from tax under
Section 501(c)(3) of the Internal Revenue Code such that the Premises receives an exemption
from state property taxes as provided under Section 214.0f the California Revenue and Taxation
Code or successor statute with the same effect giving notice within such thirty (30)-day period,
subject to the provisions set forth in this Section 33.8(d) (New Lease) and provided that such
Lender assumes Tenant’s obligations as sublandlord-under any Subleases then in effect (such
Lender is sometimes referred to as a “Subsequent Owner”); a

(i)  Ifthe affordable rent and use restrictions in Section 2 (Key Lease
Terms) will be maintained, the Subsequént Owner must be controlled by a California nonprofit
public benefit corporation exempt from tax under Section 501(c)(3).of the Internal Revenue
Code such that the Premises receives an exemption:from state property taxes as provided under
Section 214 of the California Revenue and Taxation Code, or successor statute with the same
effect; and G

Thie New Lease will be effective as of the date of termination of
this Lease, will be for the inder. of the Term, and at the Rent and upon all the agreements,
terms, covenants and.¢onditions hereof, in substantially the same form as this Lease, except for
any requirements of conditions which Tenant has satisfied prior to the termination of this Lease
and any new or amended ordinances or-policies adopted by Port or the City applicable to real
s.-d.end also payfor Port’steasonable Attorneys’ Fees and Costs for
negotiating.and documienting the New Lease with Lender. The New Lease will have the same
priority a§ this Lease. Such New Lease will require the Lender to perform any unfulfilled
monetary obligation of Tenant under thisJiease that would, at the time of the execution of the
New Lease; be due under this'Lease if this Lease had not been terminated and to perform as soon
as reasonably:practicable any unfulfilled non-monetary obligation which is reasonably
susceptible of being performed by such Lender. Construction of the Initial Inprovements and
Restoration of the Improvements will be deemed to be an obligation susceptible of being
performed by Lender:. Upon the execution of the New Lease, Lender will pay to Port any and all
sums which would at the tiime of the execution thereof be due under this Lease but for such
termination, and will pay all expenses, including Attorneys’ Fees and Costs incurred by Port in
connection with such defaults and termination, the recovery of possession of the Premises, and
the preparation, execution and delivery of the New Lease. The provisions of this Section 33.8(d)
(New Lease) will survive any termination of this Lease (except as otherwise expressly set out in
the first sentence of this Section 33.8(d) (New Lease), and will constitute a separate agreement
by Port for the benefit of and enforceable by Lender.

(e) Nominee. The rights of Lender under this Section 33.8(d) (New Lease)
may be exercised by or through its nominee or designee (other than Tenant) which is an Affiliate
of Lender; provided, however, no Lender will acquire title to the Lease through a nominee or
designee which is not a Person otherwise permitted to become Tenant hereunder; provided,
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further that a Lender may acquire title to the Lease through a wholly owned (directly or
" indirectly) subsidiary of Lender.

® Subleases. Effective upon the commencement of the term of any New
Lease executed pursuant to Section 33.8(d) (New Lease), any Sublease then in effect will be
assigned and transferred without recourse by Port to Lender. Between the date of termination of
this Lease and commencement of the term of the New Lease, so long as Lender enters into a
New Lease, Port will not (1) enter into any new subleases, management agreements or
agreements for the maintenance of the Premises or the supplies therefor which would be binding
upon Lender, (2) cancel or materially modify any of the existing subleases, management
agreements or agreements for the maintenance of the Premises or the supphes therefor or any
other agreements affecting the Premises, or (3) accept any cancellation; termination or surrender
of any of the above without the written consent of Lender, which consent will not be
unreasonably withheld or delayed. Effective upon the commencément of the term of the New
Lease, if permitted by Law or if Port holds title to the Personal Property within the Premises
(except for the Personal Property of Residential Occupants), Port will also transfer to Subsequent
Owner, its designee or nominee (other than Tenant), without recourse, sucthersonal Property
within the Premises. < :

Consent of Lender. No mater al modlﬁcatron terminatio ancellation
of this Lease will be effective against the a Lendér unless.a copy of. the proposed material
modification, termination or cancellation has been delivered.to.the miost Senior Lénder and such
Lender has approved the material modification, termination or-cancellation in writing, which
approval will not be unreasonably withheld, condltloned or “delayed. Any Lender having such
approval rights will either approve or dlsappro e the proposed modification, termination, or
cancellation, as applicable, with specified reasons for any d1sappr0val together with reasonable
requirements that if satisfied would obtain such Lender’s.approval, in writing, within thirty (30)
days after delivery of a copy thereof. The most Senior-Lender’s. failure to deliver an approval or
disapproval notice within ten-¢10) days after it receives a second written notice after the
applicable time period will be:deemed such Lender’s approval of the proposed modification,
termination, or cancellation. No merger of this Lease and the fee estate in the Premises will
occur on account of:the acqu151t10n by the same or related parties of the Leasehold Estate created

by this Lease and the fee estate 1n the Premises w1thoﬁt ‘the prior written consent of the most
Senior Lender. :

Ob) igation-to Cure. Anythrng herein contained to the
contrary: tw1thstand1ng, a Lender and its designee or nominee (other than Tenant), will have
no obligation to cure (i) any. Tenant Eventof Default occurring pursuant to Sections 26(d)

or 26(k) (Default by Tenant), or (ii) any other non-monetary Tenant Event of Default under this
is not reasonably susceptrble of being cured without possession of the Premises;

. provided, howe‘ er, such provisions of this Lease will apply to and remain effective on a

Sis'T otw1thstand1ng Lender’s inability to cure such previous Events of Default.

‘ rthér Assurances. Port, through its Executive Director, and Tenant will
cooperate in including i this Lease by suitable written amendment from time to time any
provision which may be reasonably requested by the most Senior Lender to implement the
provisions and intent Of this Section 33.8(d) (New Lease), provided, however, that any such
amendment will not adversely affect any of Port’s rights and remedies under this Lease and
Tenant will reimburse Port for all of Port’s costs related to reviewing, negotiating and executing
any such amendment.

) MOHCD’s right to cure is described in Section 3.4.
33.9. Lender’s Rights to Record, Foreclose and Assign.

Port hereby agrees with respect to any Leasehold Mortgage, that:
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@) the Lender may cause same to be recorded and enforced,
and upon foreclosure, sell and assign the Leasehold Estate created hereby to an assignee from
whom it may accept a purchase price; subject, however, to Lender's first securing written
approval from Port, which approval shall not be unreasonably withheld, and if the specific
affordable rent, income and use restrictions set forth in Section 2 (Key Lease Terms) will be
maintained, the Subsequent Owner must be controlled by a California nonprofit public benefit
corporation exempt from tax under Section 501(c)(3) of the Internal Revenue Code such that the
Premises receives an exemption from state property taxes as provided under Section 214 of the
California Revenue and Taxation Code or successor statute with the same effect. Lender,
furthermore, may acquire title to the Leasehold Estate in any lawful way, and if the Lender
becomes the assignee, may sell and assign the Leasehold Estate subject to:Port approval, which
shall not be unreasonably withheld. -

(ii) Notwithstanding anything to the contrary in this Lease, in
the event of a loss of operating subsidy, which may include but shall not be limited to Project
Based Vouchers or LOSP funds, Tenant may increase rents to the maximum allowed by unit type
designated in writing by MOHCD so long as such designation continues to comply with the
requirements of the State Legislation as determined by Port in its sole discretion:.

(iii) each Subseq;ifé;ﬁ;O}wner must take said Lé’asjét}fio‘lﬂ”Estate
subject to all of the provisions of this Lease, and except as provided elsewhere in this Lease,
assume all of the obligations of Tenant under this Lease;: . S

(iv) any. Permitted Limited Partners of Tenant will have the
same rights as any Lender under this Section, and any reference to.a Lender in those sections will
be deemed to include the Permitted Limited Partners; provided, however, that the rights of the
Permitted Limited Partners are subordinate to the rights of any Lender;

\)) vent Lender subsequently Transfers its interest
under this Lease after acquiring the same by foreclosure or deed in lieu of foreclosure or
subsequently Transfers its interest under any New Lease and:in connection with any such
Transfer, Lender takes back a mortgage or deed of trust encumbering such Leasehold Estate to
secure a portion of tHe purchase price given to Lender for such Transfer, then such mortgage or
deed of trust shall be considered a permitted Mortgage under this Lease, and Lender shall be
entitled to receive the benefit and enforce:the. provisions of this Section 33 and any other
provisions of thiis Lease intended for the benefit of Lenders.

v, _ Ifas described in Section 33.3, with the prior written
consent of MOHCD, a Lender or Subsequént Owner elects to change the levels of affordability
specified in the Permitted Uses in Section 2 (Key Lease Terms) to cause up to one hundred
percent (100%) of the residential units for Moderate Income Households [or Middle Income
Household if permissible under state law], Base Rent shall be increased to include the then-fair
market rental value taking into account the affordability restrictions agreed to by the Lender or
Subsequent Owner. pursuant to this Section 33.9(vi). MOHCD shall determine the then-fair
market rental value through-its standard procedures and practices including through a mutually
acceptable appraisal process with the Lender or Subsequent Owner that will include a market
land valuation, as well:as a market land lease rent level evaluation. Any increase in Base Rent
established by this process shall be documented by MOHCD, Port and the Lender or Subsequent
Owner by countersigned written addendum to this Lease.

33.10. Transfer of Mortgage. Port hereby consents to a Transfer by Lender, absolutely
or as collateral security for performance of its obligations, of its Mortgage or any interest therein,
provided such transfer satisfies the requirements of this Lease, and in the event of any such
Transfer the new Lender or pledgee of the Mortgage shall have all the rights of its predecessor
Lender hereunder until such time as the Mortgage is further transferred or released from the
Leasehold Estate.
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33.11. Appointment of Receiver. In the event of any default under a Mortgage, the
Lender of the Mortgage shall be entitled to have a receiver appointed, irrespective of whether
such Lender accelerates the maturity of all indebtedness secured by its Mortgage.

33.12. City Bankruptcy.

(a) If a bankruptcy proceeding is filed by or against the City, the City shall
immediately notify each Lender of such filing and shall deliver a copy of all notices, pleadings,
schedules, and similar materials regarding the bankruptcy proceedings to each Lender.

(b) The City acknowledges that (i) the Tenant seeks to construct
improvements on the Premises using proceeds of the loans provided by:the Lenders, and (ii) it
would be unfair to both the Tenant and the Lenders to sell the Premises free.and clear of the
leasehold.

(©) If a bankruptcy proceeding is filed by of on behalf of the City, the City
agrees as follows: (i) the Tenant shall be presumed to have objected to-any attempt by the City to
sell the fee interest free and clear of the leasehold under this: Lease; (ii) if Tenant does not so
object, each Lender shall have the right to so object on ifs own: behalf or on ‘behalf of the Tenant;
and (iii) in connection with any such sale, the Tenant shall not be deemed to have received
adequate protection under section 363(e) of the Bankruptcy Code, unless it shall haveféceived
and paid over to each Lender outstanding balance of the obhga‘uons under its respectlve loan.

(@)  City recognizes that the Lenders are uthorlzed on behalf of the Tenant to
vote, partxclpate in or consent to any bankruptcy, insolvency. ecewershlp or court proceeding
concerning the Leasehold Estate under this Lease.

34.  TENANT RECORDS. Upon reasor able nqt1ce during norma business hours, and as

authorized representatives for examination all records, eports dat4 and information made or
kept by Tenant regardlng 1ts act1v1t1es or operatlons on the Premlses Nothing contained herein

described or referenced in this Lease incorporated by reference as though fully set forth in
this L.éase.. The descriptions below are not comprehensive but are provided for notice purposes
only; Tenant:is charged with full knowledge of each such ordinance and policy and any related
1mplement1ng regulations as they may be amended from time to time. Tenant understands and
agrees that its failure to comply with any provision of this Lease relating to any such code
provision. to the" extent such ¢ode provision is applicable, shall be deemed a material breach of
this Lease and may give rise. .o penalties under the applicable ordinance. Capitalized or
highlighted terms used inthis Section and not defined in this Lease shall have the meanings
ascribed to them in the cited ordinance.

35.1. Nondiscrimination.

: (@)  Covenant Not to Discriminate. In the performance of this Lease, Tenant
covenants and agrees not to discriminate on the basis of the fact or perception of a person's race,
color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender identity,
domestic partner status, marital status, disability or Acquired Inmune Deficiency Syndrome or
HIV status (AIDS/HIV status), welght height, association with members of classes protected
under this Chapter 12B or 12C of the San Francisco Administrative Code or in retaliation for
opposition to any practices forbidden under Chapter 12B or 12C of the Administrative Code
against any employee of Tenant, any City and County employee working with Tenant, any
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applicant for employment with Tenant, or any person seeking accommodations, advantages,
facilities, privileges, services, or membership in all business, social, or other establishments or
organizations operated by Tenant in the City and County of San Francisco.

(b) Subleases and Other Contracts. Tenant shall include in all subleases and
other contracts relating to the Premises a non-discrimination clause applicable to such subtenant
or other contractor in substantially the form of subsection (a). In addition, Tenant shall
incorporate by reference in all subleases and other contracts the provisions of Sections 12B.2 (a),
12B.2 (¢)-(k) and 12C.3 of the Administrative Code and shall require all subtenants and other
contractors to comply with such provisions.

() Nondiscrimination in Benefits. Tenant does not as of the date of this
Lease and will not during the Term, in any of its operations in San, Francisco or where the work
is being performed for the City, discriminate in the provision of béreavement leave, family
medical leave, health benefits, membership or membership discounts, ‘moving expenses, pension
and retirement benefits or travel benefits (collectively "Core Beneﬁts") as well as any benefits
other than the Core Benefits between employees with domestic partners and employees with
spouses, and/or between the domestic partners and spouses of such employees, where the
domestic partnership has been registered with a governmental entity pursuant to state or local
Law authorizing such registration, subject to the condl‘uons set’ forth in Section 12B2-0f the
Administrative Code.

(d  CMD Form. On or prior to the Cor _mencement Date, Tenant shall
execute and deliver to City the "Nondiscrimination in Contrac ts and Benefits" form approved by
the CMD. '

+(a) 7=For each"Covered‘Employee Tenant shall provide the appropriate health
benefit set: forth Sect1on )1 2Q3 of the HCAO.

. (b)
comply Wxth Sectzon 35. Z(a)-' k

'("c) . If, within 30 days after receiving written notice of a breach of this Lease
for Vlolatmg the HCAO, Tenant fails to cure such breach or, if such breach cannot reasonably be
cured within such 30- day perlod Tenant fails to commence efforts to cure within such period, or
thereafter fails to diliger tly pursue such cure to completion, the City shall have the remedies set
forth in Section 12Q.5(f). Each of these remedies shall be exercisable individually or in

combination with anyother rights or remedies available to the City.

(d)  Any Sublease or Contract regarding services to be performed on the
Premises entered into by Tenant shall require the Subtenant or Contractor and Subcontractors, as
applicable, to comply with the requirements of the HCAO and shall contain contractual
obligations substantially the same as those set forth in Chapter 12Q of the Administrative Code.
Tenant shall notify the Office of Labor Standards Enforcement (“OLSE”) when it enters into
such a Sublease or Contract and shall certify to OLSE that it has notified the Subtenant or
Contractor of the obligations under the HCAO and has imposed the requirements of the HCAO
on the Subtenant or Contractor through written agreement with such Subtenant or Contractor.
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Tenant shall be responsible for ensuring compliance with the HCAO for each Subtenant,
Contractor and Subcontractor performing services on the Premises. If any Subtenant, Contractor
or Subcontractor fails to comply, the City may pursue the remedies set forth in Section 12Q.5 of .
the Administrative Code against Tenant based on the Subtenant's, Contractor's, or
Subcontractor's failure to comply, provided that OLSE has first provided Tenant with notice and
an opportunity to cure the violation.

(e) Tenant shall not discharge, reprimand, penalize, reduce the compensation
of, or otherwise discriminate against, any employee for notifying the City of any issue relating to
the HCAO, for opposing any practice proscribed by the HCAO, for participating in any
proceedings related to the HCAO, or for seeking to assert or enforce any rights under the HCAO
by any lawful means. N

Tenant represents and warrants that it is not n-entity that was set up, or is
being used, for the purpose of evading the requirements of the HCAQ: -

(g)  Tenant shall keep itself informed of the reguuements of the HCAO, as
they may change from time to time. o

(h)  Upon request, Tenant shall p;o@éie reports to the City 1 ,éécgrdance with
any reporting standards promulgated by the City under.the HCAO, including rep TtS-on
Subtenants, Contractors, and Subcontractors. =~ b L

@) Within ten (10) business days of any réquest, Tenant shall provide the City
with access to pertinent records relating.to any Tenant's compliance with the HCAO. In
addition, the City and its agents may condvict.random audits of Tenant at any time during the
Term. Tenant agrees to cooperate with City.in onnection with any such audit.

1)) If a Contractor or Subcontrac exempt from the HCAO because the
amount payable to such Contractor or Subconiractor-tnder all-of itS contracts with the City or
relating to City-owned property.is less than $25;000.00 (or $50,000.00 for nonprofits) in that

fiscal year, but such Contfactor or'Subcontractor later entersanto one or more agreements with
the City or relating to City-owned ptroperty that cause the payments to such Contractor or
Subcontractor to equal or exceed $75,000.00 in that fiscal year, then all of the Contractor's or
Subcontractor's contracts.with the City and relating;to City-owned property shall be thereafter
subject to the HCAO. This obligation afises.on the effective date of the agreement that causes

the cumulative amount of agreements t6 equ: exceed $75,000.00 in the fiscal year.

35.3. First Source Hiring. The City has adopted a First Source Hiring Program (San
isco Administrative Code Sections-83.1 et seq.) which establishes specific requirements,
procédures and monitoring for. first source hiring of qualified economically disadvantaged
individuals for entry-level positions as those terms are defined by the ordinance. Tenant
acknowledges receiving and reviewing the First Source Hiring Program materials and
requirements and agrees to comply with all requirements of the ordinance as implemented by
City, including without limitation, notification of vacancies throughout the Term and entering
into a First Source Hiring-Agreement, if applicable. Tenant acknowledges and agrees that it may
be subject to monetary;pénalties for failure to comply with the ordinance or a First Source Hiring
Agreement and that such non-compliance shall be a default of this Lease.

35.4. Local Business Enterprises. The Port Commission encourages the participation
of local business enterprises ("LBEs") in Tenant's operations. Tenant agrees to consult with
CMD to determine appropriate methods for promoting participation by LBEs. Architecture,
Engineering, Laboratory Services (Materials Testing), Trucking and Hauling, and Security
Guard Services are categories of services that may provide opportunities for certified LBE
participation. City maintains a list of certified LBEs at:
http://sfgov.org/site/uploadedfiles/sthumanrights/directory/vlist 1.htm.
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35.5. Prohibition of Tobacco Sales and Advertising. Tenant acknowledges and agrees
that no sales or advertising of cigarettes or tobacco products is allowed on the Premises. This
advertising prohibition includes the placement of the name of a company producing, selling or
distributing cigarettes or tobacco products or the name of any cigarette or tobacco product in any
promotion of any event or product. This advertising prohibition does not apply to any
advertisement sponsored by a state, local, nonprofit or other entity designed to (i) communicate
the health hazards of cigarettes and tobacco products, or (ii) encourage people not to smoke or to
stop smoking.

35.6. Prohibition of Alcoholic Beverages Advertising. Except in that portion of the
Improvements authorized to sell alcohol, if any, Tenant acknowledges and agrees that no
advertising of alcoholic beverages is allowed on the Premises. For purposes.of this section,
"alcoholic beverage” shall be defined as set forth in California Business and Professions Code
Section 23004, and shall not include cleaning solutions, medical supplies and other products and

substances not intended for drinking. This advertising prohibition includes the placement of the

name of a company producing, selling or distributing alcoholic beverages or. the name of any
alcoholic beverage in any promotion of any event or product:: This advertising prohibition does
not apply to any advertisement sponsored by a state, local, nonprofit or other entity designed to
(i) communicate the health hazards of alcoholic beverages, (ii)-encourage people not to-drink
alcohol or to stop drinking alcohol, or (iii) providéor publicize drug or alcohol treatment or
rehabilitation services.

35.7. Graffiti Removal. Tenant agrees to remove all graffiti from the Premises within
forty-eight (48) hours of the earlier of Ténant's: (a) discovery or notification of the graffiti or (b)
receipt of notification of the graffiti from the Department of Public: Works. This section is not
intended to require a tenant to breach any lease or other agreement thatit may have concerning
its use of the real property. "Graffiti" means any inscription, word, figure, marking or design that
is affixed, marked, etched, scratched, drawn or.painte | any-building, structure, fixture or other
improvement, whether permanent or temporary; including signs; banners, billboards and fencing
surrounding construction §ites, whether public or private, without the consent of the owner of the
property or the owner's authorized agent, and that is visible from the public right-of-way, but
does not include: (1)‘any sign or banner that is authorized by, and in compliance with, the
applicable requirements of this Le;faé’ or the Port Building Code; or (2) any mural or other
painting or marking on the property.that'is-protected as a work of fine art under the California
Art Preservationi Act (Calif. Civil Code §§-987 et seq.) or as a work of visual art under the
Federal Visual ATtists Ri 21990 (17 U.S.C. §§ 101 et seq.).

+735.8. Restrictions on the Use of Pesticides. Chapter 3 of the San Francisco
Environment Code (the Integrated Pest Management Program Ordinance or “IPM Ordinance”)
describes an integrated pest management (“IPM”) policy to be implemented by all City

" departments. Tenant shall not use or apply or allow the use or application of any pesticides on
the Premises, and shall not contract with any party to provide pest abatement or control services
to the Premises, without first receiving City’s written approval of an integrated pest management
plan that (i) lists, to the extent reasonably possible, the types and estimated quantities of
pesticides that Tenant may need to apply to the Premises during the term of this Lease,

(ii) describes the steps‘Tenant will take to meet the City’s IPM Policy described in Section 300
of the IPM Ordinance and (iii) identifies, by name, title, address and telephone number, an
individual to act as the Tenant’s primary IPM contact person with the City. Tenant shall comply,
and shall require all of Tenant’s contractors to comply, with the IPM plan approved by the City
and shall comply with the requirements of Sections 300(d), 302, 304, 305(f), 305(g), and 306 of
the IPM Ordinance, as if Tenant were a City department. Among other matters, such provisions
of the IPM Ordinance: (a) provide for the use of pesticides only as a last resort, (b) prohibit the
use or application of pesticides on property owned by the City, except for pesticides granted an
exemption under Section 303 of the IPM Ordinance (including pesticides included on the most
current Reduced Risk Pesticide List compiled by City’s Department of the Environment),
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(c) impose certain notice requirements, and (d) require Tenant to keep certain records and to
report to City all pesticide use by Tenant’s staff or contractors. If Tenant or Tenant’s contractor
will apply pesticides to.outdoor areas, Tenant must first obtain a written recommendation from a
person holding a valid Agricultural Pest Control Advisor license issued by the California
Department of Pesticide Regulation and any such pesticide application shall be made only by or
under the supervision of a person holding a valid Qualified Applicator certificate or Qualified
Applicator license under state law. City’s current Reduced Risk Pesticide List and additional
details about pest management on City property can be found at the San Francisco Department of
the Environment website, http://sfenvironment.org/ipm.

35.9. MacBride Principles Northern Ireland. The City urges companies doing
business in Northern Ireland to move towards resolving employment inequities, and encourages
such companies to abide by the MacBride Principles. The City urges San Francisco companies
to do business with corporations that abide by the MacBride P iciples:

35.10. Tropical Hardwood and Virgin Redwood Ba \
import, purchase, obtain or use for any purpose, any tropical-hardwood, tropical hardwood wood
product, virgin redwood or virgin redwood product. Except as- expressly permitted by the
application of Sections 802(b) and 803(b) of the Enyironment Code, Tenant shall not provide
any items to the construction of Alterations, or othérwise in thé: performance of thls Tease which
are tropical hardwoods, tropical hardwood wood’ products virgin redwood, or v1rg1n ‘redwood
wood products. In the event Tenant fails to comply in good faith with any of the provisions of
Chapter 8 of the Environment Code, Tenant shall be liablé-for liquidated damages for each
violation in any amount equal to the cortractor's net profit on the contract, or five percent (5%)
of the total amount of the contract dollars \whlch er is greater.

35.11. Preservative-Treated Wood Containing Arsenic. Tenant may not purchase
preservative-treated wood products containing, arsenic in‘the perfo_rmance of this Lease unless an
exemption from the requirements of Environment Cod €113 is obtained from the
Department of Env1r0nment under Section 130 “f the Envnonment Code. The term

Tenant may purchase preservatlve~treated wood
i ferable alternatives prepared and adopted by the

Votification of Lzmztattons on Contributions. Through its execution of this
knowledges that it is familiar with Section 1.126 of the San Francisco Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City for the
selling or leasing of any land or bu11d1ng to or from the City whenever such transaction would
require approval by a‘Clty elective officer or the board on which that City elective officer serves,
from making any campaign contribution to (a) the City elective officer, (b) a candidate for the
office held by such individual, or (¢) a committee controlled by such individual or candidate, at
any time from the commencement of negotiations for the contract until the later of either the
termination of negotiations for such contract or six months after the date the contract is

approved. Tenant acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year have
a total anticipated or actual value of $50,000 or more. Tenant further acknowledges that, if
applicable, the prohibition on contributions applies to each Tenant; each member of Tenant's
board of directors, and Tenant’s chief executive officer, chief financial officer and chief
operating officer; any person with an ownership interest of more than 20 percent (20%) in
Tenant; any subcontractor listed in the contract; and any committee that is sponsored or
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controlled by Tenant. Additionally, Tenant acknowledges that if this Section 35.12 (Notification
of Limitations on Contributions) applies, Tenant must inform each of the persons described in
the preceding sentence of the prohibitions contained in Section 1.126 and must provide to City
the name of each person, entity or committee described above.

35.13. Sunshine Ordinance. In accordance with Section 67.24(e) of the Administrative
Code, contracts, contractors' bids, leases, agreements, responses to Requests for Proposals, and
all other records of communications between City and persons or firms seeking contracts will be
open to inspection immediately after a contract has been awarded. Nothing in this provision
requires the disclosure of a private person's or organization's net worth or other proprietary
financial data submitted for qualification for a contract, lease, agreement or other benefit until
and unless that person or organization is awarded the contract, lease ,-Agreement or benefit.
Information provided which is covered by this Section will be madg dvailable to the public upon
request. :

35.14. Public Access to Meetings and Records. 1f Tenant receives a cumulative total
per year of at least $250,000 in City funds or City-administered funds and is'a non-profit
organization as defined in Chapter 12L of the San Franc;1sco ‘Administrative Code Tenant shall
comply with and be bound by all the applicable provisions of that Chapter. Bye ecutmg this
Lease, Tenant agrees to open its meetings and records to the public in the manner se
Sections 12L.4 and 12L.5 of the Administrative Code: enant further agrees to make ‘good-faith
efforts to promote community membership on its Board of Directors'in the mannér set forth in
Section 12L.6 of the Administrative Code. Tenant acknowledges that its material failure to
comply with any of the provisions of thi§ paragraph shall constitute a material breach of this
Lease. Tenant further acknowledges that such material breach of this Lease shall be grounds for

be bound by all of the apphcable provisions of Chapter 12M of thie San Francisco Administrative
Code (the "Nondisclosure ofPrlvate V‘Informatlon Ordmance") 1nclud1ng the remedies pr0V1ded

“(b). Any dlsclosure or use of Private Information authorized by this Lease
shall be in accordance with any conditions or restrictions stated in this Lease. Any disclosure or
use of Private Informatlon authorlzed by a Contractmg Department shall be in accordance with

(©) .;Prlvate Information shall mean any information that: (1) could be used to
identify an individual, including without limitation, name, address, social security number,
medical information, financial information, date and location of birth, and names of relatives; or
(2) the law forbids any person from disclosing.

(d)  Any failure of Tenant to comply with the Nondisclosure of Private
Information Ordinance shall be a material breach of this Lease. In such an event, in addition to
any other remedies available to it under equity or law, City may terminate this Lease, debar
Tenant, or bring a false claim action against Tenant.
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35.16. Conflicts of Interest. Through its execution of this Lease, Tenant acknowledges
that it is familiar with the provisions of Article IIl, Chapter 2 of Campaign and Governmental
Conduct Code, and Sections 87100 et seq. and Sections 1090 et seq. of the California
Government Code, and certifies that it does not know of any facts which would constitute a
violation of these provisions, and agrees that if Tenant becomes aware of any such fact during
the Term, Tenant shall immediately notify the City.

35.17. Drug-Free Workplace. Tenant acknowledges that pursuant to the Federal Drug-
Free Workplace Act of 1988 (41 U.S.C. §§ 701 et seq.), the unlawful manufacture, distribution,
possession or use of a controlled substance is prohibited on City premises.

35.18. Prevailing Wages and Working Conditions. Any undefined, initially-capitalized
term used in this Section shall have the meaning given to such term-in San Francisco
Administrative Code Section 23.61. Tenant shall require its contractors and subcontractors
performing (i) labor in connection with a “public work” as defined under California Labor Code
Section 1720 et seq. (which includes certain construction, a}lt‘e'ijation, maintenance, demolition,
installation, repair, carpet laying, or refuse hauling work if paid-for in whole'or part out of public
funds) or (ii ) Covered Construction to: (A) pay workefs performing such work not less than the
highest prevailing rate of wages, (B) provide the same hours, working conditions and benefits as
in each case are provided for similar work performed in San Francisco County, and (€) employ
apprentices in accordance with San Francisco Administrative Code Section 23.61 (collectively,
“Prevailing Wage Requirements”). Tenant agrees to cooperate with the City in any‘action or
proceeding against a contractor or subcontractor that fails to omply with the Prevailing Wage
Requirements. & ;

Tenant shall include and shall requi ubtenants, and contractors and subcontractors
(regardless of tier), to include the Prevailing Wage Requirements and the agreement to cooperate
with specific reference to San

in City enforcement actions in any Construction Co ‘
istriiction Contract shall name the

Francisco Administrative Code Section 23.61::Each y
City and County of San Fraticisco, affected workers, and employee organizations formally
representing affected workérs as third party beneficiaries for'the limited purpose of enforcing the

Prevailing Wage Requirements, including the right:to file charges and seek penalties against any
contractor or subconfractor-in accordance with San Francisco Administrative Code

Section 23.61. Tenant’s failure to'comply with its obligations under this Section shall constitute
a material breach.of this Leasi itractor’s or subcontractor’s failure to comply with this
Section will énable thé City to'seek the remédies specified in San Francisco Administrative Code
Section 23.61 againstt ching party.

_#-Tenant shall also pay, and shall réquire its subtenants, and contractors and subcontractors
(regardless of tier) to pay, the Prevailing Rate of Wage for the following activities on the
Premises as-set forth in and to the extent required by San Francisco Administrative Code
Chapter 21C:"a Public Off-Street Parking Lot, Garage or Automobile Storage Facility (as defined
in Section 21C.3), a Show (as defined in Section 21C.4), a Special Event (as defined in Section
21C.8), Broadcast Services:(as defined in Section 21C.9), Commercial Vehicles, Loading and
Unloading for Shows and Special Events (as defined in Section 21C.10), and Security Guard
Services for Events (a§:;d‘eﬁned in Section 21C.11). '

35.19. Local Hire. Any undefined, initially-capitalized term used in this Section shall
have the meaning given to such term in San Francisco Administrative Code Section 23.62 (the
"Local Hiring Requirements"). Tenant Improvements and Alterations under this Lease are subject
to the Local Hiring Requirements unless the cost for such work is (i) estimated to be less than
$750,000 per building permit; (ii) is in connection with the set-up, execution and strike of special
events of three (3) or fewer days costing in excess of the Threshold Amount; or (iii) meets any of
the other exemptions in the Local Hiring Requirements. Tenant agrees that it will comply with
the Local Hiring Requirements to the extent applicable. Before starting any Tenant
Improvements or Alterations, Tenant shall contact City’s Office of Economic Workforce and
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Development ("OEWD") to determine whether the work is a Covered Project subject to the Local
Hiring Requirements. Tenant shall comply with the Local Hire Plan for the Initial Improvements
attached hereto as Exhibit O which is hereby incorporated.

Tenant shall include, and shall require its subtenants to include, a requirement to comply
with the Local Hiring Requirements in any contract for a Covered Project with specific reference -
to San Francisco Administrative Code Section 23.62. Each such contract shall name the City
and County of San Francisco as a third party beneficiary for the limited purpose of enforcing the
Local Hiring Requirements, including the right to file charges and seek penalties. Tenant shall
cooperate, and require its subtenants to cooperate, with the City in any action or proceeding
against a contractor or subcontractor that fails to comply with the Local Hiring Requirements
when required. Tenant’s failure to comply with its obligations under-this Section shall constitute
a material breach of this Lease. A contractor’s or subcontractor’s failure to comply with this
Section will enable the City to seek the remedies specified in San Francisco Administrative Code
Section 23.62 against the breaching party. £ i

In accordance with San Francisco Administrative.Code Sections 82.4(d)(1) and (2),
where application of the Local Hiring Requirements would be prohibited by federal or state
Laws or would violate or be inconsistent with the terms or conditions of a grant or.a contract
with a federal or state agency, such funds or contracts shall be segregated so as to maximize
application of the Local Hiring Requirements where administratively feasible and where not
administratively feasible with regard to some or all of the project in question, then Tenant shall
comply with adapted requirements established by OEWD that advance the purposes of the Local
Hiring Requirements to the maximum extent feasible without conflicting with federal or state
Laws or with terms or conditions of the state or.federal grant or contract in question..

35.20. Compliance with Disability La Tenant acknowledges that, pursuant to
Disability Laws, programs, services and other-activities provided by a public entity to the public,
whether directly or through Tenant or contractor, mast be-accessible to the disabled public..
Tenant shall not discriminat& against any person protected under Disability Laws in connection
with the use of all or any portion of the Real Property and Ténant shall comply at all times with
the applicable provisions of Disability Laws. Tenant shall be solely responsible for conducting
its own independent investigation of this matter, for determining which Disability Laws apply

t tions and Improvements strictly complies with all

35:21." Public Tran ation. Tenant shall establish and carry on during the Term
a prograin to encourage maximum use of public transportation by personnel of Tenant employed
on the Premises, including; without limitation, the distribution to such personnel of written
materials explaining the convenience and availability of public transportation facilities adjacent
or proximate to the Premises and encouraging use of such facilities, all at Tenant's sole expense.

35.22. Food Service and Packaging Waste Reduction Ordinance. Tenant agrees to
comply fully with-and be bound by all of the provisions of the Food Service and Packaging
Waste Reduction Ordinance, as set forth in Environment Code Chapter 16, including the
remedies provided, and implementing guidelines and rules. By entering into this Lease, Tenant
agrees that if it breachés this provision, City will suffer actual damages that will be impractical
or extremely difficult to determine; further, Tenant agrees that the sum of one hundred
dollars ($100.00) liquidated damages for the first breach, two hundred dollars ($200.00)
liquidated damages for the second breach in the same year, and five hundred dollars ($500.00)
liquidated damages for-subsequent breaches in the same year is a reasonable estimate of the
damage that City will incur based on the violation, established in light of the circumstances
existing at the time this Lease was made. Such amounts shall not be considered a penalty, but
rather agreed monetary damages sustained by City because of Tenant's failure to comply with
this provision.
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35.23. San Francisco Bottled Water Ordinance. Tenant is subject to all applicable
provisions of Environment Code Chapter 24 (which are hereby incorporated) prohibiting the sale
or distribution of drinking water in plastic bottles with a capacity of twenty-one (21) fluid ounces
or less at City-permitted events held on the Premises with attendance of more than 100 people.

35.24. Consideration Of Criminal History In Hiring And Employment Decisions.

(@  Tenant agrees to comply with and be bound by all of the applicable
provisions of San Francisco Administrative Code Chapter 12T (Criminal History in Hiring and
Employment Decisions; “Chapter 12T"°), which are hereby incorporated, including the remedies
and implementing regulatlons as may be amended from time to time, with respect to applicants
and employees of Tenant who would be or are performing work at the- PIICIIIISCS

(b)  Tenant shall incorporate by reference the provisions of Chapter 12T in all
subleases of some or all of the Premises, and shall require all subtenants to comply with such
provisions. Tenant’s failure to comply with the obligations m'thls subsec n shall constitute a
material breach of this Lease.

(© Tenant and subtenants shall not mqulre bout require.disclosure of, or if
such information is received base an Adverse Action on an apphcant’s or-potential applicant for
employment, or employee’s: (1) Arrest not leading't to a.Conviction, unless the Arrestis’
undergoing an active pending criminal investigation or. ttial thatlhas not yet been resolved; (2)
participation in or completion of a diversion or a deferral of judgment program; (3) a Conviction
that has been judicially dismissed, expunged, voided, invalidated, or otherwise rendered
inoperative; (4) a Conviction or any othér: adjudlcation in the Juvemle justice system; (5) a

Conviction that is more than seven years old‘ from the date of sentencmg, or (6) information
pertaining to an offense other than a felony §

(d)  Tenant and subtenants shall :
potential applicants for employment, or employees o dlselos Hoi: any employment appllcat1on
the facts or details of any ¢onviction history, unresolved arrest; or any matter identified in
subsection (c) above. Tenant an btenants shall not requiré such disclosure or make such
inquiry until either aft -the first
employment.

(e)
employees that are’feasonably :p
employment with Ten, tor subtenant at the Prem1ses that the Tenant or subtenant w1ll consider
1 ,

d subtenants shall post the notice prepared by the Office of
_({'OLSE™), available on OLSE’s website, in a conspicuous place at
the Premises and at other workplaces within San Francisco where interviews for job
opportunities at the Premises occur. The notice shall be posted in English, Spanish, Chinese, and
‘by:atleast 5% of the employees at the Premises or other workplace at

which it is posted.

(g Tenant and subtenants understand and agree that upon any failure to
comply with the requirements of Chapter 12T, the City shall have the right to pursue any rights
or remedies available under Chapter 12T or this Lease, including but not limited to a penalty of
$50 for a second violation and $100 for a subsequent violation for each employee, applicant or
other person as to whom a violation occurred or continued, termination or suspension in whole or
in part of this Lease.

()  If Tenant has any questions about the applicability of Chapter 12T, it may
contact City for additional information. City may consult with the Director of the City’s Office
of Contract Administration who may also grant a waiver, as set forth in Section 12T.8.
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35.25. Employee Signature Authorization Ordinance. The City has adopted an
Employee Signature Authorization Ordinance (S.F. Admin Code Sections 23.50-23.56). That
ordinance requires employers of employees in hotel or restaurant projects on public property
with fifty (50) or more employees (whether full-time or part-time) to enter into a "card check"
agreement with a labor union regarding the preference of employees to be represented by a labor
union to act as their exclusive bargaining representative. Tenant shall comply with the
requirements of such ordinance, if applicable, including, without limitation, any requirements in
the ordinance with respect to its Subtenants or operators.

35.26. Vending Machines; Nutritional Standards and Calorie Labeling Requirements;
Offerings. Tenant shall not install or permit any vending machine on the. Premises without the
prior written consent of Port. Any permitted vending machine must.comply.with the food and
beverage nutritional standards and calorie labeling requirements set forth in San Francisco
Administrative Code section 4.9- 1(c), as may be amended from‘time to time (the “Nutritional
Standards Requirements™). Tenant agrees to incorporate the Nutritional Standards Requirements
into any contract for the installation of a vending machine on the Premises or for the supply of
food and beverages to that vending machine. Failure to.comply with the Nutritional Standards
Requirements or to otherwise comply with this Section shall be deemed a material breach of this
Lease. Without limiting Port’s other rights and remédies under this Lease, Port-shall have the
right to require the immediate removal of any veniding machine on the Premises that is not
permitted or that violates the Nutritional Standards Requitements: In addition, any Restaurant
including any employee eating establishment located on the Premises is encouraged to ensure
that at least twenty-five percent (25%) of Meals (as capitalized terms are defined in San
Francisco Administrative Code section 4.9:1) offered on the menu meet the nufritional standards
set forth in San Francisco Administrative Code section 4.9-1(e), as may.be amended.

35.27. Supervision of Minors. In accord: ith California Public Resources Code
Section 5164, if Tenant or any its Subtenants or Agents is providing services at the Premises,
Tenant shall not hire, and shall-prevent its Subtenants or Agents from hiring, any person for
employment or a volunteer position in a position having superviso