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FILE NO. 180824 RESOLUTION NO. 

~:. 

[Lease Agreement - XpresSpa S.F. International, LLC - $145,000 Minimum Annual 
Guarantee] 
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Resolution approving the Terminal 2 Specialty Retail Concession Lease No. 5 -

Lease No. 18-0156, between XpresSpa S.F. International, LLC, and the City and 

County of San Francisco, acting by and through its Airport Commission, for a term 

of seven years to commence upon approval by the Board of Supervisors, and a 

minimum annual guarantee of $145,000 for the first year of the Lease. 

9 WHEREAS, Upon completion of a competitive selection process, the Airport 

10 Commission adopted Resolution No. 18-0156 on May 15, 2018, awarding the Terminal 2 

11 Specialty Retail Concession Lease No. 5 to XpresSpa S.F. International, LLC; and 

12 WHEREAS, The Terminal 2 Specialty Retail Concession Lease No. 5 has a term of 

13 seven years, and an initial minimum annual guarantee of $145,000; now, therefore, be it . 

14 RESOLVED, That this Board of Supervisors hereby approves the Terminal 2 Specialty 

15 Retail Concession Lease No. 5, a copy of which is on file with the Clerk of the Board of 

16 Supervisors in File No. 180824; and, be it 

17 FURTHER RESOLVED, That within thirty (30) days of the lease being fully-executed by 

18 all parties, the Airport Commission shall provide the final lease to the Clerk of the Board for 

19 inclusion into the official file. 
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25 
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BOARD OF SUPERVISORS Page 1 

940 



BUDGET AND FINANCE COMMITTEE MEETING OCTOBER 25, 2018 

Items 7, 8, and 9 Department: 
Files 18-0823, 18.:.0824, 18-0825 . San Francisco. International Airport (Airport)· • 

Legislative Objectives 

0 The proposed resolutions approve leas_es between the Airport as landlord and three 

tenc;Jnts: (1) New Zoom, LLC, as tenant, as an automated retail across for a terrri of five . 

years and an initial Minimum Annual Guaranteed_ (MAG} of $150,000 (File 18-0823}; (2) 
XpresSpa SF lnternatio.nal, LLC, as a wellness center concession for a term of s.even years 
and an .initial MAG of $145,000 (File 18..:0824}; and (3) Aldear, LCC, as an expedited· 

· . ·traveler service for a term of five years .and an initial MAG of $1,5.00,000 (File 18-0825}. 

Key Points 

0 In · January ahd March 2018, the Airport Commission authorized San Francisco 

International Airport (Airport} staff to issue ·Requests fo~ Proposals (RFPs) for the following 

three specialized leases: (i) automated retaii (specialii_ed vending machines) to be located 

at 12 to 14 locations ii') the Airport terminals; (ii.) wellness center to be located in Terminal 

2, Boarding Area D; and (iii) expedited traveler services to facilitate express access to · 
security _checkpoints. · · 

o Betw~en -late April and early May, the Airport received five propos_als for the .three leases. 

Separate three-member panels reviewed the proposals for each RFP and determined the 

highest ranking responsive and responsible proposer for each lease. The Airport. only 

received one proposal for expe~ited traveler services, because Alcear, LLC is the only 
company that provides passengers expedited access through security checkpoints. 

0 The proposed leases with New Zoom and Alclear are for initial five-year terms with two 

one-year options to extend_each lease fortotal lease terms of seven years. The proposed 

lease for XpresSpa has an initial term of s·even years in o·rder for XpresSp_a to amortize 

investments in tenant improverne.nts, with no options to extend. 

Fiscal Impact 

0 Under. the proposed leases, the Airport would receive the greater of the MAG or 

percentage rent based on gross revenues. 

0 Between the three leases, the .Airport would receive $1, 795;000 in MAG rent the first 

year, and at least $9,265,000 in MAG rent over the initial terms of the. leas·e$. If the two 

one-year options are ex_ercised for the New Zoom, LLC and. Alclear, LLC leases, the Airport 
would receive at least $3,300,000 'in additio.nal MAG rent, for a total of $12,565,000. 

@ The Airport expects to receive percentage rent, which would exceed the MAG. 

Recommendation 

(!) Approve the proposed resolutions . 

. SAN FRANCISCO BOARD OF SUPERVISORS 
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BUDGET AND FINANCE CoMMITIEE MEETING · OCTOBER 25, 2018 

City_ Charte_r Section 9.118(c) states that any lease· of City property with. anticipated revenues·of. 
$1 million or more· is subject tp Board of Supervisors approval. 

In January and March 2018, the Airport Commission .authorized San Francisco International 
Airport (Airport) staff to iss·ue Requests for Proposals (RFPs) for the following three specialized· 

· ·1e.ases: (i) 12 initic!l·locatfons1 across all terminals for automated retail 2
; (ii) approximately 1,009 

. . . . . . 
. square feet of space in Terminal 2 Boarding .Area D for a wellness center;· an~ (iii) a total of 
approximately 2,263 square feet of space in· Terminals 1-3 and International Terminal A, .G for 

expedited traveler services to facilitate express access to security checkpoints. According to Mr .... 
John Reeb, Senior Principal Property Manager, the Airport proposed the specialized leases to · 
meet dive·;se passenger· demand. Between late April and ea.rly May, th~ Airport received fiv~ 

proj:iosals for·the three leas·~s. Sep_arate thre~-member panels reviewed the proposals for each 

RFP. and determined the highest ranking responsive and responsible propos·er for each lease. 
The proposals .. andscores are shown on Table 1 below. 

Table 1: Proposals and Scores for RFPs 

ProP,oser .concept Na.me . Score 

Automated Retail Lea~e (File 18-0823) 

New Zoom, LLC ·. Best Buy Express, Benefit, Uniqlo, . 93.75 

------------
_________ Sky.roam, Sugarfina and CVS ___________ _ 

Prepango Shop All: SIM, Shop All: Sound & 89.33 · 
Mobility, Pharmabox · 

Wellness Center Concession Lease (File 18-0824) 

_ XpresSpa SF International,_ LLC ----------~PL~~-~-pa -·---·--------.. ·--------------·--·-·-· 80.20 
SPA Bar SF_O, LLC · Be Relax 77:53 

Expedited Traveler Service Lease (File 18-0825) 

Alclear, LLC Cl.ear NA 
·-------------------------------------------------------------------·-· 

According to Mr: Reeb, the Airport only received one proposal for expedited traveler services, 
because Al~ear, LLC is the only company that provides passenge'rs expedited access through 
security checkpoints3

• The Airport ·did not directly negotiate the lease terms with ·A.ICleflr, LLC~ 
but. rather published tt,e request for proposals with previously established terms. AIClear, LLC 

has had a lease with the.Airport to provide expedited traveler services since 2012, 

1 Following the opening of Terminal 1, the premises will be expanded to incl~de two additional locations.· 
2 Automated retail are ~pecialty vending machines.that offer products such. as apparel, electronics, cosmetics,· and 
other non-consumable. retail products. . . 
3 Alclear, LLC owns and operates CLEAR, a biometric secure identify platform that stores individuals' personal 
information and inks it to biometric data, allowing them to bypass the travel document checker at security. 
checkpoints by using fingerprint and/or iris identification. · · 

. SAN FRANCISCO BOARD OF SUPERVISORS 
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BUDGET AND FINANCE COMMITTEE MEETING . OCTOBER 25, 2018 

In May and June 2018, the Airport Commission ·approved leases with (1) New Zo.om, LLC, (New 
· · Zoom) (2) Xpre·sspa SF International, LLC, (XpresSpa) and (3) Alclear, LLC (Alclear). · 

The proposed resolutions approve leaseshetween the Airport as landlord_ and: 

(i) New Zoom, UC, as tenant, as an automated retail across all terminals for a term. of 
five years and an initial Minimum Annual Guaranteed_ (MAG) of $150,000 (_File 18-
0823); and· 

(ii) XpresSpa SF International, LLC,. as a· wellness center concession in Terminal 2 Boarding 
Area D for"a term of seven years and an initial MAG of $145,000 {File 18-:0824); and 

(iii) Aldear, LCC, as an expedited traveler service in Terminals 1-3 and International 
°Terminal A, G for a term of five years and an initial MAG of $1,500,000 {File 18-0825) 
as tenants. 

The Airport would have two (2) ·one-year options to extend the New Zoom and Alclear lease, 
; 

allowing for a maximum time for all three leases of seven years totai. XpresSpa has an initial 
lease -of seven years with no options to extend. According to Mr. Reeb, XpresSpa has a longer 
initial lease as the location will require sizeable investment by the tenant. · 

The tenants would each pay the· greater of the MAG or percentage rent based Of! total 
revenues·. The MAG would be adjusted annually based on the Consumer Price lnde~ (CPI}, but 
would not be less than the prior year MAG amount. 

All of the terms and rents will commence after the completion of the development term, which 
commences on the date the Airport Director gives notice to the tenant that the first facility is 
ready and ends after the_last facility is delivered to the tenant by the Airport. 

. SAN FRANCISCO BOARD OF SUPERVISORS 
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Table 2: Key Provisions of Proposed Leases 

Tenant 
New Zoom, LLC · 

(File 18-0823) . 

XprE:!sSpa 

(Fil~ 1~-0824) 

OCTOBER 25, 2018 

Alclear, lLC 

(File 18-0825) 

. Ter~----- _Five years __ - -----·-----·--- Seven years-·---·----. ____ Fiv_~_ye~s ___________ _ 

Options to Two one-year options for . Two one-year·options for 
None 

Extend Airport to extend . Airpor~ to extend· 
·---------. -------------------------- . -··--·--··----"--------- . - . -------·---------·--·-

MAG Rent. $150,000* $145,000 $1;500,000. 
-----·---- . --···--·------------------- ·---------- . . -·· .--- . ------ . --------------

MAG 
· Annually based on CPI Annually based on CPI Annually based on CPI 

Adjustment _______________ -·------------·-· . ·------·----·---------·-·--------
Percentage 
Rent of Gross 
Revenues 

Interim Rent 
quring 
Construction 

12% up fo.$500,000 -

14% above $500,000 

12% for service 

· 14% for retail merchandise 
----·----·----- . ----· - ----

None 16% of gross· reve·nues 

---·-·----------------------------·---
Pest Control 
Service Fee 

Square 
Footage 

Promqtional 
Fee 

None 

Between 96 and 140 square 
feet** 

None 

None 

·Approximately 1,009 square 
feet of space Terminal 2 
Boarding Area D-

$1 per square foot per year ·-
. ' --------- .· -------- --- . - . -

12.5% gross revenues · 

_None 

------------

$75 per month 

_Approximately 2,263 . .square · 
fee! of space in TermJnals 1-_3 
and lnternati'on·a1 Terminal A, 
G 

$1 per-square foot per year 
. \ -· 

Utilities _ Tenant must pay all costs 

Equal to Yi of the initial MAG 
(subject to mid-term 
adjustment) 

Tenant m~J!.P~L~~~<:_~_sts ___ Tenant must pay all costs ··--· 

· Deposit 

Amount 

Minimum -

Investment 
Amount 

At tenant's sole cost, shall 

. . 

Equal to Yi of the initial MAG 
(subject to mid-term 
adjustment) 

purchase and install $700 per square foot 
appropriate automated retail -($7061300 totai) 
units, subject to review and 
approval of t_he Airport. 

*Following tompletion.ofTerminal 1, the MAG will.increase by 1/12, o'r 8.3% 

Equal to Yi of the initial MAG 
(subject to mid-term 
adjustment) 

Amount sufficient to 
confoqn to Airport's design, 
subject to review and. -
approval ofthe Airport. 

. ** Each unit tales up approximately 8-10 square feet of space. New Zoom will start with 12 units and increase to 
14. - . - . 

. . . 
Under the proposed leases, the Airport would receive the greater of the MAG o·r percentage 

rent based on gross revenues. The MAG would be adjusted annually based on the·CPI, but it 

would neve{ decrease from the previous year. Bet.ween the three leases, the Airport woul_d 
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receive $1,795,000 in MAG rent the first year, and at least $9,265,000 in. MAG rent o~er the 

initial terms of the leases. If the two one-year options are exercised for the New Zoom, LLC and 

Alclear, LLC leases, the Airport. would receive at least $3,300,000 in additional MAG rent, for a 

total of $12,565,000 .. According to Mr. Reeb, the Airport e~pects to. receive percentage rent, 

. which would exceeq the MAG. The breakdown of MA.G rent received by the Airport, without 

CPI adjustment, is shown in Table 3 below. · 
. . 

Table 3: MAG Rent Collected Under Proposed Leases, Without CPI Adjustment 

File MAG over MAG over 
· Number Tenant Initial MAG ·. Initial term Option Years Total 

---
18-0823 New Zoom, LLC . $150,000 $750,000 $300,000 $1,050,000 

·- . -------------------·--·----------------------------- . ----·-····. ------------------. . 
18-0824 XpresSpa 145,000 1,015,000 1,015,000 

------------------·····---------------------------------------·----------
18-0825 Alclear, LLC 1,500,000 7,500,000 3,000,000 10,500,000 

Total · · $1,795,000 $9,265,000 $3,300,000 $12,565,000 

Approve the proposed resolutions. . 
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FOR THE 

TERMINAL 2 SPECIALTY RETAIL CONCESSION LEASE NO. 5 

AT SAN FRANCISCO INTERNATIONAL AIRPORT 

by and between . 

XPRESSP A S.F. INTERNATIONAL, LLC 
as tenant 

and 

CITY AND COUNTY OF SAN FRANCISCO 
ACTING BY AND THROUGH ITS AIRPORT COMMISSION, 

as landlord 

Mark E. Farrell 
Mayor 

AIRPORT COMMISSION 
Hon. Larry Mazzola, President 
Hon. Linda S. Crayton, Vice President 
Hon. Eleanof Johns 
Hon. Richard J. Guggenhime 
Hon. Peter A. Stern 

Ivar C. Satero 
Airpo1t Director 

May, 2018 
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LEASE AGREEMENT 
FOR THE 

TERMINAL 2 SPECIALTY RETAIL CONCESSiON LEASE NO. 5 
AT SAN FRANCISCO INTERNATIONAL AIRPORT 

MAJOR LEASE TERM SUMMARY 

For the convenience of Tenant and City (as such terms are defined below), this Major Lease Tenn 
Summary (this "Summary") summarizes certain terms of this Lease (as defined below). This Summary 
lS not intended to be a detailed or complete description of this Lease, and reference must be.made to the 
other Sections below for the particulars of this Lease. In the event of any inconsistency between the 
terms of this Summary and any other provision of this Lease, such other provision shall prevail. 
Capitalized terms used elsewhe,re in this Lease and not defined elsewhere shall have the meanings given 
them in this Summary. 

Effective Date: 

Tenant: 

Tenant's Notice 
Address: 

City: 

City's Notice 
Address: 

City's Rent 
Payment Address: 

XpresSpa S.F. International, LLC, 
a New York limited liability company .. 

XpresSpa S.F. International, LLC 
780 Third Ave., 12th Fl. 
New York, NY 10017 
Attn: Edward Jankowski, President 
FaxNo. NIA 
Tel. No. (212) 750-9595 

The City and County of San Francisco, a municipal corporation, 
acting by and through its Airport Commission . 

. San Francisco International Airp01t 
International Te11ninal, N01ih Shoulder Bldg., 5th Floor 
Attn: Airp.ort Director 
P. 0. Box 8097 
San Francisco, CA 94128 
Fax No. (650) 821-5005 
Tel. No. (650) 821-5000. 

San Francisco Airp01t Commission 
Attn: Accounting 
P.O. Box 59753 
Los Angeles, CA 90074-9753 

Overnight Delive1y via Courier: 
Lockbox LAC-059753 
2706 Media Center Drive 
Los Angeles, CA 90065 

Summary, Page i 
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City's Rent 
Payment Address 

(continued): 

Federal Wire System or ACH: 
Bank of America 
555 Capitol Mall, Suite 765 
Sacramento, CA95814 
Branch Locator #148 
Bank Account No: 
FedWireBankABA: · 
ACH Ba:nkABA: 
SWIFT code: 

14997-21907 
026-009-593 
121-000-358 
BOFAUS3N 

City's.Sales Report SF0ConcessReport@flysfo.com 
Address: 

City's 
Deposit/Annual 

Report Notice 
Address: 

Premises: 
(§ 1) 

San Francisco International Airp01t 
Attn: Revenu~ .li1ffe~oppie,pJ apd Management 
575 N. McDonnell Road, Silite'3-329 
P. 0. Box 8097 
San Francisco, CA 94128 
FaxNo. (650) 821-4519 
Tel. No. (650) 821-4500 

Space No. D.2.257 in Terminal 2, Boarding Area D (the "Premises") at the 
San.Francisco International Airport, comprised of approximately 1,009 square 
feet of space, as desc1ibed on the attached Exhibit A. 

Relevant Boarding Boarding Area D 
Area: 

(§ 4.14) 

Term: The Development Term, plus a seven (7) year Operating Term, collectively. 
(§ 2) 

Development Term is the period commencing on the Commencement Date 
and ending at 11:59 p.m. on the day prior to theRei;it Commencement Date .. If 
the Premises are comprised of a single Facility, the Rent Commencement Date 
shall also be the "Full Rent Commencement Date" under this Lease. 

Operating Term is the period commencing on the earlier to occur of: (a) the 
Full Rent Commencement Date and (b) the :first day of the calendar month · 
following the six (6) month anniversary ofthe Commencement bate, and 
ending on the Expiration Date. 

Commencement The date on which the Ai!:port Dh'ector gives notice to Tenant that the 
Date: .Premises ( orfirst Facility if the Premises are comprised of more than one 

(§ 2.1) Facility) are ready for Tenant to take possession. 

(actual date to be inserted upon determination) 
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Rent for Interim 
Operations During 

Construction 
Period: 

(§ 4A) 

Rent 
Commencement 

Date: 
(§ 4) 

Expir~tion Date: 
(§ 2) 

In the event Tenant desires to operate a temporary Facil1ty during the 
construction ofits Initial Improvements for such Facility, Tenant shall pay 
Sixteen Percent (16%) of Gross Revenues as Base Rent during such period 
(the "Construction Period Percentage Rent"). 

For each Facility, the earlier of: ( a) the first day of the :first calendar month 
following the date on which the Initial b;nprovements ( as defined below) axe 
substantially complete and Tenant opens for business therein, and (b) the :first 
day of the first calendar month following the date that is ninety (90) days after 
the Commencement Date. 

Actual Dates (to be inserted upon dete1mination): 

Rent Commencement Date 

11:59 p.m. on the day before the seventh (7th) anniversary of the 
commencement of the Operating Tenn. 

(actual date to be inserted upon determination) 

Reference Year: The calendar year immediately prior to the year in which thi.s Lease is 
(§ 4.14) · awarded: 2017. 

Permitted Use: The· operation of a specialty retail facility ("Facility") Qn a non-exclusive 
(§ 3) basis, as described on the attached Exhibit B. 

Base Rent: Per Lease Year (as defined below), the greater of the MAG (as defined below) 
(§ 4) or the following sum (such sum being referred to herein as the ''Percentage 

Rent"): 

Lease Year: 
(§ 4) 

Minimum Annual 
Guarantee
("MAG"): 

(§ 4) 

12% of Gro.ss Revenues for service, plus, 

14% of Gross Revenues for retail merchandise. 

The period commencing on the first Rent Commencement Date and . 
terminating on December 31 of the year in which the first Rent 
Commencement Date occurs, and each subsequent 12-month period except 
that the final Lease Year be less than 12 months. 

One Hundred Fo!fi Five Thousand Dollars ($145,000.00) per annum; (Twelve 
Thousand Eighty.Three Dollars and Thirty Three Cents ($12,083.33) per 
-month), ( a) subject to adjustments upward as described below and . 
(b) suspension and reinstatement under certain circumstances as described 
herein. 
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·MAG Adjustment . The first MAG adjustment shall occur on January 1st following the first full 
Date: Lease Year and every January 1st thereafter. 

(§ 4.3) 

Rent: 
(§ 4) 

Deposit Amount: 
(§ 13) 

Minimum 
Investment 

Amount: 
(§ 7.1) 

(to be inserted upon determination) 

Base Rent, together with all other amounts owing by Tenant to City hereunder. 

Equal to one-half(l/2) of the initial MAG (subject to mid-term adj_ustment). 

Seven Hundred Dollars ($700.00) per square foot of the Premises which 
equals Seven Hundred Six Thousand Three Hundred Dollars ($706,300.00). 

Tenant may spend less than said amount provided it complies with the 
Airport's Concessions Design Guidelines and receives Design Review 
Committee approval. 

Promotional One Dollar ($1.00) per square foot per annum of the Premises, which equals 
Charge One Thousand Nine Dollars ($1,009.00). 

(§ 11) 

Resolution: Number ~-0156, approved by the Airport Commission 
on May 15, 2018. 

Initial Tenant Edward Jankowski 
Representative: Tel. No. (603) 577-8083 

(§3.11) 

Other Agreements: Lease No. 06-0242 & Lease No. 10-0041 
(§ 13.5) 

, Exhibits: A~ Premises 
B - Use and Operational Requirements 
C-1 -Form of Performance Bond 
C-2 - Form of Letter of Credit 

All such exhibits are incorporated into this Lease and made a part hereof. 

Initial of Authorized Representative of City __________ _ 

Initial of Authorized Representative ofTenant ____ r---.-.---
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LEASE AGREEMENT 
FOR THE 

TERMINAL 2 SPECIALTY RETAIL CONCESSION LEASES NO. 5 
AT SAN FRANCISCO INTERNATIONAL AIRPORT 

THIS LEASE AGREEMEJ'iT (this "Lease"), dated as of the Effective Date, is entered into by 
and between Tenant, and the City and County of San Francisco, a municipal corporation, acting by and 
through its Airport Commission ("City"). This Lease is made with reference to the following facts: 

A. City owns the San Francisco International Airport (the "Airport") located in the County of 
San Mateo, State of California, which Airport is operated by and through the Airport Commission (the 
"Commission"), the chief executive officer of which is the Airport Director ("Director"). The Airport's 
"Terminal Building Complex" is currently comprised of Terminal 1, Terminal 2, Terminal 3, and an 
International Terminal, together with connecting concourses, piers, boarding areas· and extensions thereof, 
and satellite buildings now or hereafter constructed. Tenant acknowledges that, from time to time, the 
Airp01t undergoes certain construction and renovation projects. Unless otherwise specified, the term 
"Airport" or "Te1minal Building Complex" as used herein shall mean the Airport or the Terminal 
Building Complex, respectively, as the same may be expanded, contracted, improved, modified, 
renovated, or changed in any way. Unless otherwise specified below, references to the "City" shall mean 
the City, acting by and through its Airport Commission. 

B. Tenant desires to provide and operate the service described in the Permitted Use at the 
Airport, and City has determined that such service would be an accommodation and convenience for· 
airline passengers and the public using the Terminal Building Complex or the Airport. 

C. Following a competitive process, pursuant to Section 2A.173 of the San Francisco 
Adminish·ative Code, the Commission has determined that Tenant is the highest or best responsible 
bidder or proposer. Pursuant to the· Resolution, Commission has awarded this Lease to Tenant. 

Accordingly, Tenant and City agree as follows: 

l. PREMISES 

1.1 Extent of Leasehold.· On the terms, conditions, and covenants in this Lease, City hereby 
leases to Tenant and Tenant hereby leases from City, the Premises. In addition, Tenant shall possess the 
non-exclusive right of ingress and egress to and from the Premises as may be necessary on areas 
designated by Director, subject to Airport Rules and Regulations, as amend~d from time to time ( as 
amended, the "Airport Rules"), provided that Tenant's exercise of such 1ight shall not impede or 
interfere unduly with the operation of the Airport by City, its tenants, customers, and other authorized 
occupants. Tenant shall not place or install any racks, stands or other display of merchandise or trade 
fixtures in any Airpo1t property outside the Premises, without the express prior consent of Director. In no 
event will Tenant engage in any activity on the Airport outside the Premises for the·recruihnent or 
solicitation of business. For purposes of this Lease relating to Tenant's responsibilities, the "Premises" 
shall mean the area(s) shown on Exhibit A, where (a) the exact boundaries are deemed to be three inches 
(3") inside each wall separating the Premises from the adjacent premises or the external Terminal wall, 
and (b) with respectto the facade and/or wall on the front of the Premises, separating the Premises from 
the Terminal common areas, the exact boundary is deemed to be the external face of the facade and/or 
wall. 
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1.2 : Relocation, Expansion, Contraction. 

( a) At any time during the Term, City may require that (i) Tenant relocate and 
surrender all or part of the Premises (such change to the Premises referred to as a "Required 
Relocation"), and/or (ii) the Premises be contracted or expanded (such change to the Premises referred 
to as a "Premises Change") on the terms set forth in this Section 1.2. City shall give notice (the 
"Change Notice") setting forth a description of the Required Relocation or the Premises Change, as 
applicable, the approximate effective date thereof (the "Target Effective Date"), and with respect to a 
Required Relocation, the location of comparable on~Airport replacement premises. The Change Notice 
shall be given no less than six ( 6) months prior to the Target Effective Date. 

(b) With respect to a Required Relocation, if the replacement premises are deemed 
unsatisfactory to Tenant, then Tenant may terminate. this Lease by giving notice thereof to City within 
thirty (30) days after the Change Notice is given. In the event Tenant gives such notice of termination, 
then this Lease shall terminate on the Target Effective Date, and on such date, Tenant shall surrender 
the Premises in the cor;tdition required by this Lease. Provided Tenant does not terminate this Lease 
pursuant to the foregoing, Tenant shall surrender the Premises and relocate to the replacement premises 
on a date (the "Surrender Date") determined by City (which shall be no earlier than the Target 
Effective Date). On the Surrender Date, Tenant shall surrender the Premises in the condition required 
below. In the event of a relocation pursuant to this Section l .2(b ), Tenant shall refurbish, redecorate, 
and modernize the interiors and exteriors of the replacement premises, such that the replacement 
premises are of at least the same quality as the original premises. As part of City's approval of Tenant's 
plans and specifications and Tenant's budget for its remodeling, City may specify a maximum dollar 
amount to be reimbursed (the "Maximum Reimbursement Amount"). Once the remodeling of the 
replacement premises is completed, and City has apprnved the work, Tenant must submit to City (i) a 
ce1tificate from Tenant's architect certifying that the remodeling was completed in strict compliance 
with the plans and specifications approved by City, (ii) copies· of paid invoices showing the costs 
actually paid by Tenant for the remodeling of the replacement premises and Tenant's out-of-pocket 
moving costs, and (iii) lien releases from all contractors, subcontractors, and material suppliers entitled 
to payment in connection with the remodeling of the replacement premises. Following its review and 
approval of those submissions, City will reimburse Tenant for all reasonable costs of remodeling the 
replacement premises and moving its merchandise and other personal property to the replacement 
premises from the original Premises; provided that in no event will City be required to reimburse 
Tenant for more than the Maximum Reimbursement Amount and fu1ther provided that City may, in 
City's sole discretion, make such reimbursement by issuing Tenant a rent credit. In no event will City 
be obligated to pay or reimburse Tenant for any other costs or expenses, including business interruption 
costs. 

( c) With respect to a Premises Change where the aggregate square footage of the 
original Premises will be· expanded or contracted by more than ten percent (10% ), Tenant may 
terminate this Lease by giving notice thereof to City within thirty (30) days after the Change Notice is 
given. In the event Tenant gives such notice of termination, then this Lease shall terminate on the 
Target Effective Date and on such date, Tenant shall surrender the Premises in the condition required 
below. Provided Tenant does not terminate this Lease pursuant to the Jore going, Tenant shall cause the 
Premises to be expanded or contracted as described in the Change Notice on or before the date 
described therein. As part of City's approval of Tenant's plans and specifications and Tenant's budget 
for its expansion/contraction work, City may specify a Maximum Reimbursement Amount. Once the 
expansion/contraction work is completed, and City has approved the work, Tenant must s1;1.bmit to City 
(i) a ce1ti:ficate from Tenant's architect certifying that the expansion/contraction work was completed in 
strict compliance with the plans and specifications approved by City, (ii) copies of paid invoices 
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showing the costs actually paid by Tenant for the remodeling and Tenant's out-of-pocket moving costs, 
and (iii) lien releases from all contractors, subcontractors, and material suppliers entitled to payment in 
connection with the expansion/contraction work. Following its review and approval of those 
submissions, City will reimburse Tenant for all reasonable costs of the expansion/contraction work; 
provided that in no event will City be required to reimburse Tenant for more than the Maximum 
Reimbursement Amount and further provided that City may, in City's sole discretion, make such 
reimbursement by issuing Tenant a rent credit. In no event will City be obligated to pay or reimburse 
Tenant for any other costs or. expenses, including business interruption costs. 

( d) With respect to a Required Relocation, the Minimum Annual Guarantee shall be 
increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the case may 
be, in the size of the replacement premises compared to the original premises. 

( e) With respect to a Premises Change where the aggregate square footage of the 
original premises will be expanded or contracted by more than ten percent (10%), the Minimum Annual 
Guarantee shall be increased, or decreased, as the case may be, pro rata to reflect the increase or 
decrease, as the case may be, in the size of the expanded or contracted premises compared to the 
original premises. · 

(f) Any Required Relocation or Premises Change described herein can be effected on 
the terms and conditions set forth above without need for a formal amendment of this Lease., 

(g) Notwithstanding anything to the contrary herein, '-City shall not require a Required 
Relocation or a Premises Change unless City shall have considered other reasonable alternatives and 
rejected them. 

1.3 Remeasurement of Premises. At any time and from time to time, Director may cause City 
to conduct a space audit pursuant to which City remeasures the Premises using the Airp01t' s then-cunent 
measurement specifications, and in such event, the Lease terms based on square footage shall be deemed 
automatically adjusted to reflect such remeasurement. Only if such remeasurement results in a change in 
the total square footage of the Premises of more than ten percent (10%) will the Minimum Annual 
Guarantee be adJusted to reflect such remeasurement. 

1.4 Changes to Airport. Tenant acknowledges and agrees that City shall have the right at all 
times to change, alter, expand, and contract the Airpmt, including the Terminal Building Complex, and 
that City has made no representations, warranties, cir covenants to Tenant regarding the design, 
construction, pedestrian traffic, enplanements, airline locations, or views of the Airpo1t or the Premises. 
Without limiting the generality of the foregoing, Tenant acknowledges and agrees that the Airport is 
currently undergoing, and may from time to time hereafter undergo, renovation, construction, and other 
Airp01t modifications, and may from time to time adopt rules and regulations relating to security and 
other operational concerns that may affect Tenant's business. Although City will use reasonable efforts to 
minimize the effect of such changes on Tenant's business, Tenant acknowledges that such activity may 

· have some effect on its operations located at the Airport. Such construction and renovation programs 
. might involve bani.cading, materials storage, noise, the presence of workers and equipment, 
rearrangement, utility interruptions, and other inconveniences normally associated with construction and 
renovation. Although City will use reasonable eff01ts to minimize the effect of such changes on Tenant's 
business, Tenant acknowledges that such activity may have some effect on its operations located at the 
Airport, and Tenant shall not be entitled to any rent credit or other compensation therefor. At any time 
and from time to time, City may, without the consent of T~nant, and without affecting Tenant's · 
obligations under this Lease, at City's sole discretion, ( a) change the shape, size, location, number and 
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· extent of the improvements in any portion cifthe Airport, including without limitation the concourses, 
piers, boarding areas, concession.areas and security areas located within the Tenninal Building, (b) build 
additional stories above or below the Airport buildings, including of the Tenninal Building, ( c) eliminate 
or relocate public entrances to the Premises so long as there is at all times one public entrance to the 
Premises, ( d) construct multi-level, elevated or subterranean parking facilities, and ( e) expand or contract 
the Airpo1t, including redefining the Airpo1t b01mdaries so as to include additional lands within the 
Airport or exclude lands from the Airport or bot];i. Without limiting waivers set f01th elsewhere in this 
Lease, Tenant hereby waives all claims against City and releases City from all Losses (as defmed below) 
that Tenant suffers or incurs arising out of or in ~onnection with any changes to the Airport or any po1tion 
of the Airport and Tenant further agrees that Tenant will not be entitled to any rent abatement or any other 
rent relief in connection with any changes to the Airport or any portion of the Airport. 

1.5 Common Areas. The term "common areas" means all areas and facilities located within 
the Airport that are designated by City from time to time for the general use and co:t;tvenience of the 
tenants of.the Airp01t and other occupants of the airport, and airline passengers and other visitors to the 
Airport such as concourses, sidewalks, elevators, escalators, movi.ng walkways, parking areas and. 
facilities, restrooms, pedestrian entrances, driveways, loading zones and roadways. City may, in its sole 
discretion, and without any liability to Tenant (a) change the common areas, (b) increases or decreases the 
common areas (including the conversion of common areas to leaseable areas and the conversion of 
leasable areas to common areas), and (c) impose parking charges. City will, in its sole discretion, 
maintain the common areas, establish and enforce Airport Rules concerning the common areas, close 
temporarily pottions of the common areas for maintenance purposes, and make changes to the common 
areas including changes in the location of security check points, driveways, entrances, exits, parking 
spaces, parking areas; and the direction.of the :flow of traffic. City reserves the right to make additional 
Airp01t Rules affecting the Airport throughout the Term, including the requirement that Tenant participate 
in a parking validation program. 

2. TERM 

2.1 Commencement and Expiration. The Term shall commence on the Commencement Date 
and expire on the Expiration Date, unless terminated prior thereto as provided herein. If for any reason 
(including, without limitation, the existing tenant's failure to vacate timely the Premises) City cannot 
deliver possession of the Premises to Tenant on the Commencement Date, this Lease shall remain in 
effect, City shall not be subject to any liability, and such failure shall not extend the Tenn hereof. In such 
event, and provided such delay is not caused by the act or omission of Tenant, or Tenant's principal, 
affiliate, contractor, employee, agent, licensee or invitee (a "Tenant Entity"), the Rent Commencement 
Date shall be extended day for day to reflect such delay. After the Rent Commencement Date has 
occurred, upon Director's request, Tenant will execute a written acknowledgment of the Commencement 
Date and the Rent Commencement Date. In the event Tenant fails to execute and return promptly such 
acknowledgment to City, the dates described therein shall be deemed conclusive. 

2.2 Phased Delivery and Required Opening. City may deliver each Facility to Tenant in 
phases, with one or more Facilities delivered to Tenant at different times. Tenant shall have no right to 
use or occupy any Facility until the F&cility is so delivered. As to each Facility, upon City's notice that 
such Facility is ready for Tenant to take possession, Tenant shall ( a) take possession of such Facility, (b) 
cause the Initial Improvements to be substantially co1npleted, and ( c) cause the Facility to be open for· 
business within ninety (90) days. 

2.3 Late Opening Charge. In the event Tenant fails to open a Facility for business on or 
before the Rent Commencement Date applicable to such Facility, City will incur substantial damages, the 
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exact amount of which are extremely difficult to fix. Accordingly, for each day after the Rent 
Commencement Date until the day on which Tenant opens the Facility for business, Tenant shall pay to 
City Five Hundred Dollars ($500.00) (in addition to Rent as provided below), as liquidated damages. The· 
parties have agreed that this amount represents a reasonable approximation of the damages likely to be 
suffered by City in the event Tenant shall fail to open on or before the Rent Commencement Date. In the 
event the Facility is not open for business on the date that is sixty (60) days after the Rent 
Commencement Date, City shall have the option to terminate this Lease, or to remove the.applicable 
Facility from the Lease, exercisable. by notice to Tenant. In the event the applicable Facility is removed 
from the Lease, any Rent components based on square footage shall be reduced accordingly. Tenant shall 
be liable for all damages associated with such termination or renioval, including City's releasing costs. 

2.4 Delivery Delay by City. If for any reason City cannot deliver possession of a Facility to 
Tenant on the Commencement Date, this Lease shall remain in effect, City shall not be subject to any 
liability, and such failure shall not extend the Term hereof. In such event, and provided such delay is not 
caused by the act or omission of a Tenant Entity, the Rent Comm.encement Date applicable to such 
Facility shall be extended day for day to reflect such delay. 

2.5 Left blank by agreement of the parties. 

2.6 Holding Over. If, without objection by City, Tenant holds possession of the Premises 
after the Expiration Date, Tenant shall become a tenant from month to month, upon the terms of this 
Lease except that, the MAG shall not be applicable, and Base Rent shall be the Percentage Rent specified 
in the Summary during any such holdover period. No such holdover shall be deemed to operate as a 
renewal or extension of the Term. Such month-to-month tenancy may be terminated by City or Tenant by 
giving thirty (3 0) days' notice of termination to the other at any time. Tenant shall have no rights to 
renew or extend the Tenn of this Lease.· 

2.7 Early Lease Te1mination. 

( a) Notwithstanding the Lease provisions herein, the Director, in his sole and absolute 
discretion, has the authority to te1minate the Lease during the Operating Term if the use of the space is 
required in support of the Airport's Five-Year or Ten-Year Capital Plan, as published annually (the 
"Early Lease Termination"). In the ·event the Director exercises this Early Lease Tennination, the 
Airport shall provide Tenant with six (6) months' written notice of the termination date of the Lease, 
upon which the Lease shall terminate and Tenant shall vacate the Premises in accordance with 
applicable Lease provisions contained herein. 

(b) .Under this provision only, Tenant is entitled to a Lease buy-out and no other 
monetary .payment under this Lease, at law or at equity. The buy-out is computed as the unamortized 
investment in "hard construction costs" as defined further in Lease Section 7.1 [Minimum 
Investment]. In the absence of "hard construction costs," the required Minimum Investment Amount 
will be used. The amortization is based on a straight-line method as applied to the Operating Te1m. An 
example of the buy-out computation is as follows: Tenant invests $500,000 in hard construction costs 
and has a five year Operating Term, and one two-year Extension Option. During the Operating Term 
and with two lease years remaining of the Operating Tenn, the Director exercises the Early Lease 
Terminati.on provision. Using the straight line method for amortization, the buy-out to Tenant shall be 
$200,000 ($500,000 divided by 5 years multiplied by two lease years remaining of the term). 
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3. USE AND OPERATION . 

3.1 Permitted Use. Tenant shall use the Premises for the Permitted Use and for no other 
purpose. Tenant shall, at all times, operate the Premises in strict confonnance with the Permitted Use 
attached as Exhibit B herein. In the event Tenant desires to use the Premises foi any purpose other than 
the Permitted Use (including selling an item or service outside the scope of the Permitted Use), Tenant 
must submit a request to Director. Director may, in his/her sole and absolute discretion approve or deny 
such request. Any such decision shall be binding on Tenant. Without limiting the generality of this 
Section 3.1 or any of the requirements set forth on Exhibit B, Tenant shaJl not operate any Facility under 
any name or brand·other than a name or brand specifically pennitted or required herein, or as otherwise· 
approved by.Director. Without limiting Section 5 [Assignment or Subletting], Tenant shall not, without 
the prior consent of Director, engage a third-party operator to conduct the Permitted Use or otherwise 
operate on the Premises. 

3.2 No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive rights to 
conduct the business of the Pennitted Use and that City may arrange with others for similar activities at 
the Airpmt. 

3.3 Operation of Business. Subject to the terms of this Lease, Tenant will operate Tenant's 
business in the Premises so as to maximize Gross Revenues (as defined below) and in accordance with 
the. requirements set forth on Exhibit B relating to, among other things, merchandise requirements and 
price requirements. Without limiting the generality of the foregoing, Tenant shall (a) conduct the 
business in a :first-class, businesslike, safe, efficient, courteous and accommodating manner; (b) carry a 
wide-range stock of merchandise of top character, quantity, and quality; and (c) employ sufficient and 
experienced staff. In the event Director shall give notice to Tenantthat any of the foregoing covenants (a) 
- ( c) are not being satisfied, Tenant shall immediately discontinue or remedy the objectionable practice. 
In addition, Tenant shall make reasonable change when requested, give directions, and assist the public 
generally. Tenant shall take all reasonable measures in eveiy proper manner to maintain, develop, and 
increase the business conducted by it. Tenant will not divert or cause to be diverted any business from the 
Airp01t. 

3.4 Support Space. Tenant shall use no more than fifteen percent (15%) of its Facility for 
support spaces such as administrative, storage, or preparation area uses. For mµltiple Facilities, Tenant 
may not use more than fifteen percent (15%) of each Facility for such uses. 

3.5 Hours of Operation. Tenant will carry on its business diligently and continuously in the 
Premises and will keep the Premises open for business not less than sixteen (16) consecutive hours each 
day seven (7) days per week, including holidays. Director or his/her representative may, from time to 
time, modify, expand, or reduce such required hours of operation, in which event, Tenant will remain 
open during such revised hours. Similarly, Tenant may, from time to time, request to revise its hours of 
operati~n. Such change must be approved by Director or his/her representative, in writing, prior to its 
occmTence. Tenant may not, at any time, vacate or abandon the Premises. 

3.6 Prices. Tenant's prices for the merchandise comprising the Permittecl Use shall be the . 
same or comparable to prices found in Tenant's catalog, if any, and at Tenant's other retail shops; or in a 
local retail shop determined by Director to be comparable. Tena.11.t will be required to submit, on an 
annual basis or upon request, a pricing survey of items comprising the Permitted Use showing the same or 
comparable plices found in Tenant's off-Airport locations, if any, or comparable retail locations within 
the Bay Area, as determined by Director to be comparable. The pricing survey shall contain a cross 
sampling of product categories chosen by the Director, and a minimum of fifty (50) items designated by 
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the Director to be relevant and comparable within the product categories. Should any variance in prices 
on specific items be deemed too great, the Director will have the right to require a price adjustment on the. 
specified items. 

3.7 References to Airpo1t. Tenant shall not, without the prior written consent of Director, 
reference City or the Airport for any purpose otp.er than the address of the business to be conducted by 
Tenant in the Premises, nor will Tenant do or permit anything in connection with Tenant's business or 
advertising which in the judgment of City may reflect unfavorably on City or the Airport, or confuse or 
mislead the public as to the relationship between City and Tenant. 

3.8 Other Operational Requirements. 

(a) Tenant must keep the display cases and windows within the Premises presentable, 
clean, and suitably illuminated at all times. 

(b) Tenant must dispose of all trash and debris in areas and in containers designated by 
Director. If City provides common trash areas, Tenant may request a permit to use the same for a 
charge determined by Director from time to time. Tenant may not place or leave or permit to be placed _ 
Oi left ill or upon an)r .part of the common areas ·Or corridors adjacent to the Prem.ises any garbage,. 
debris or refuse. 

( c) City shall have the right to implement a consolidated distribution center for 
delive1y of merchandise to Tenant. If City elects to implement such a consolidated distribution center, 
Tenant must use the service and pay any associated fees. 

(d) Tenant acknowledges that the operational requirements of the Airpmi as an airport 
facility, including without limitation security requirements, are of paramount importance. Tenant 
acknowledges and agrees that it must conduct its business in a manner that does not conflict with the 
operational requirements of the Airport as an airport facility and that fully accommodates those 
requirements. Without limiting other waivers herein, Tenant waives all claims for any Losses arising 
out of or connected to the operation of the Airport as an airport facility. Without limitation on the 
foregoing, Tenant must: 

(i) comply with the Airport Rules; 

(ii) cause all deliveries and dispatches of merchandise, supplies, fixtures, 
equipment and furniture to be made and conveyed to or from the 
Premises by means and during hours established by Director in 
Director's sole discretion. City has no responsibility regarding the 
delivery or dispatch of Tenant's merchandise, supplies, fixtures, 
equipment and furniture. Tenant may not at any time park its trucks or 
other delivery vehicles in common areas; and . 

(iii) not park within the parking areas of the Airport except in those areas, .if 
any, designated by City pursuant to permits obtained from the Airpmi's 
Permit Bureau. Nothing herein shall imply that Tenant shall be able to 
secure any on-Airport parking privileges. 

3.9 Prohibited Activities. Without limiting any other provision herein, Tenant shall not, 
without the prior written consent of Director: (a) use or permit the use of the Premises for the conduct of 
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an outlet store or a second-hand store; (b) advertise any distress, fire, bankruptcy, liquidation, relocation, 
closing, or going-out-of-business sales; ( c) use or pennit the use on the Premises of any pinball machines, 
videogames, or other devices or equipment for amusement or recreation, or any vending machines, 
newspaper racks, pay telephones, or other coin, token, or credit card-operated devices; ( d) allow the 
ordering of goods or services to take place from locations outside of the Premises or physically deliver 
goods or services to customers outside of the Premises; ( e) cause or permit anything to be done in or 
about the Premises, or bring or keep anything thereon, which might (i) increase in any way the rate of fire 
insurance on the Terminal Building Complex or any of its contents; (ii) create a nuisance; (iii) in any way 
obstruct or interfere with the rights of others in the Terminal Building Complex or injure or annoy them; 
( f) commit or suffclr to be committed any waste upon the Premises; (g) use or allow the Premises to be 
used for any improper, immoral, unlawful or objectionable purpose; (h) place any loads upon the floor, 
walls or ceiling which endanger the structure or obstruct the sidewalk, passageways, stairways or 
escalators, in front of, within, or adjacent to the Terminal Building Complex; (i) use any advertising or 
promotional medium that may'be seen, heard, or otherwise e~perienced outside the Premises (such as 
searchlights, barkei·s or loudspeakers); G) distribute handbills or circulars to Airport patrons orto cars in 
the parking lots, or engage in any other advertising in the Airpmt; (k) engage in any activity on the 
Airpmt outside the Premises for the recruitment or solicitation· of business; or (1) do or permit to be done 
anything in any way tending to injure the reputation of City or appearat\ce of the Airport. 

3.10 · Audit of Operations. At any time and from time to time, City may conduct an audit of 
Tenant's operations at the Airpo1t (in addition to City's right to audit pursuant to Section 4.9 [Books and 
Records; Audit Rights]) to confirm that such operations comply with the requirements set forth in this . 
Lease. Tenant shall cooperate with such audit. In the event such audit shows that Tenant is not 
complying with such requirements, without limiting City's ability to call a default hereunder, City may 
require that Tenant reimburse City for the costs of such audit. Tenant shall promptly remedy any 

. noncompliance shown in any such audit. 

3.11 Representative of Tenant. Tenant shall at all reasonable times retain in the Terminal 
Building Complex at least one qualified representative authorized to represent and act for it in matters 
pe1taining to its operation, and shail keep Director informed in writing of the identity of each such person. 
The initial person so designated is the Initial Tenant Representative. 

3.12 Investigation Reports. Tenant shall, if required by Director, employ, at its own cost and 
expense, an investigative organization approved by Director for the purpose of making investigations and 
observations and preparing a written repmt of the carrying out of any pricing policies, revenue control, 
and operational techniques being used on the Premises. Tenant shall cause such investigation and 
observation to be made at such reasonable times and in the manner directed by Director, and the 
investigator shall deliver fo1thwith to Director a true and complete written copy of any such reports made 
to Tenant. · 

3.13 Compliance with Laws. Tenant shall promptly, at its sole expense, cause the Premises 
(including any permitted Alterations (as defined below)), .and Tenant's and any Tenant Entity's use of the 
Premises and operations at the Airport under the Lease, to comply at all times with all Laws ( as defined 
below). Notwithstanding the foregoing, this Section 3.13 shall not impose on Tenant any liability to make 
any structural alterations to the Terminal's roof, foundation, bearing and exterior walls and subflooring; 
or heating, ventilating, air conditioning, plumbing, electrical, fire protection, life safety, security and other 
mechanical, electrical and communications systems of the Terminal (collectively "Building Systems"), 
except to the extent the same is (i) installed by Tenant or Tenant Entity, or (ii) necessitated by Tenant's 
Alterations or by any act or omission of Tenant or any Tenant Entity. As used herein, the term "Laws" 
shall mean all applicable present and future laws, ordinances, rules, judgments, decrees, injunctions, 
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regulations, permits, authorizations, orders and requirements, to the extent applicable to Tenant or the 
Premises or any portion of any of them whether or not in the contemplation of the parties, including, 
without limitation, all consents or approvals required to be obtained from, and all rules and regulations of, 
and all building and zoning laws of, all federal, state, county and municipal governments, the 
departments, bureaus, agencies or commissions thereof, authorities, board of officers, any national or 
local board of fire underwriters, or any other body or bodies exercising similar functions, including the 
Occupational Safety and Health Act and all other applicable laws relating to workplace safety or toxic 
materials, substances or wastes, Title XV ( commencing with Section 3082) of the California Civil Code 
relating to works of improvement and all other applicable laws relating to construction projects, the 
provisions of the American with Disabilities Act, 42 U.S.C. Section 12101 et seq'. and any governmental 
regulations with respect thereto (the "ADA") (including, without limitation, the requirements under the 
ADA for the purposes of "public aC:commodations", as that term is used in the ADA), the provisions of 
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Section 794 et seq.) and any governmental 
regulations with respect thereto, Title 24 of the California Administrative Code, all Environmental Laws, 
the Afrport Rules, the Tenant Improvement Guide (including any design criteria) as the same may be 
amended from time to time (the "TI Guide"), and the requirements referenced in Section 19 [City and 

· Other Governmental Provisions] hereof. 

4. RENT 

4.1 Definitions. For purposes of this Lease, the following capitalized terms shall have the 
following meanings: 

(a) "Gross Revenues" means: 

(i) The retail price of all merchandise sold and services rendered in, on, 
about or from the Premises or from such other locations on the Airport 
where Tenant operates, whether through a subtenant, concessionaire, or 
by any other person or entity herein permitted, regardless of where or by 
whom any such merchandise is prepared, whether such sales be for cash 
or on credit, and in case of sales on credit, whether or not payment is 
actually made; provided, however, that in the event merchandise is 
returned by a customer and the sale is canceled, the selling price shall be 
excluded; plus, 

(ii) The full amount of all deposits forfeited by customers in connection with 
any business of Tenant in, on, about or from the Premises; plus, 

(iii) The full amount of all orders for goods or services accepted by Tenant in, 
. on, about or from the Premises, whether or not to be filled or performed 

at any other place, and the full amount of all orders accepted by Tenant 
elsewhere, but to be filled or performed in, on, about or from the 
Premises or from such other locations on the Airport where Tenant 
operates. In determining Gross Revenues, retail sales taxes shall not be 
included; plus, 

(iv) The retail price of all merchandise orders placed on the Premises from 
Tenant's catalog. 

The following shall not be included in Gross Revenues: 
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occurs. 

(i) Any exchange of merchandise between facilities of Tenant where such 
exchange is made solely for the convenient operation of Tenant's 
business and not for the purpose of coris-qmmating a sale made in, at or 
from the demised premises, or for the purpose of depriving City of the 
benefit of sales which would otherwise be made in or at the Premises; 

(ii) Returns to the shippers or manufacturers; 

(iii) Cash or credit refunds to customers on transactions (not to exceed the 
actual selling price of the item returned) otherwise Included in Gross 
Revenues; 

(iv) Discount sales_ to employees, to the extent of the discount. 

(b) "MAG Adjustment Date" has the meaning given it in the Summary. 

( c) "Enplanements" means the total number of passengers boarding airline carriers. 

( d) "First Month" means the month in which the first Rent Commencement date 

( e) "Lease Year" means the period commencing on the first Rent Commencement 
Date and terminating on December 31st of the year in which the first Rent Commencement Date occurs, 
and each subsequent 12 month period except that the final Lease Year may be less than 12 months. 

(f) "Consumer Price Index" means that index published by the United States 
Department of Labor, Bureau of Labor Statistics known as ''All Urban Consumers-Not Seasonally 
Adjusted- San Fra11cisco!Oakland/San' Jose, CA. " In the event such index is discontinued, then 
"Consumer Price Index" shall mean an index chosen by Director which is, in Director's reasonable 
Judgment, comparable to the index specified above. 

(g) "Base Index" means the most recent Consumer Price Index published immediately 
prior to_ the first Rent Commencement Date. 

(h) "Comparison Index" means the most recent Consumer Price Index available at the 
time of MAG Adjustment review. 

4.2 Monthly Rent Payments. Tenant shall pay, as rent for the Premises, estimated monthly 
Base Rent in advance, on or before the first (1st) day of each calendar month of the Term, as set forth 
below: 

(a) On or before the Rent Commencement Date and the frrst (1st) day of each calendar 
month thereafter, Tenant shall pay the current monthly Minimum Annual Guarantee to the City's Rent 
Payment Address. · · 

(b) On or before the twentieth (20th) day of each calendar month after the First Month, 
concurrently with its submission of the Sales Reports described below covering the prior calendar 
month, Tenant shall pay to City the deficiency, if any, between the Base Rent payable by Tenant with 
respect to such prior calendar month (based on the Gross Revenues achieved with respect to such prior 
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month), and the amount actually paid by Tenant pursuant to the foregoing subsection ( a) with respect to . 
such month. · 

( c) All payments hereunder shall be paid to City's Rent Payment Address, or at such 
other place as City may from time to time designate in writing. · 

( d) All Rent shall be paid in lawful money of the United States, free from all claims, 
demands, setoffs, or counterclaims of any kind. 

( e) Any Rent not paid when due shall be subject to a service charge equal to the lesser · 
of the rate of one and one-half percent (1 Vi%) per month, and the maximum rate permitted by law. 
Acceptance of any service charge shall not constitute a waiver of Tenant's default on the overdue 
amount or prevent City from exercising any of the other rights and remedies available to City. 

4.3 Adjustments to Minimum Annual Guarantee. On each MAG Adjustment Date, the 
Minimum Annual Guarantee will be adjusted such that the Minimum Annual Guarantee with respect to 
the upcoming Lease Year shall be increased to equal the following amount: 

MAG X Comnarison Index 
Base Index 

Notwithstanding anything to the contrary herein, in no event will the Minimum Annual Guarantee 
for any Lease Year be lower than the Minimum Annual Guarantee with respect to the prior Lease Year. 

4.4 · Construction Period Operations. In the event .Tenant desires to operate and conduct 
operations constituting the Permitted Use in a temporary facility prior to substantial completion of the 
Initial Improvements and the Rent Commencement Date, then prior to the Commencement Date, Tenant 
shall give notice thereof to Director requesting Director's approval of such interim operations. Such 
notice shall specify the nature of such operations, including the proposed area for such operations, the 
hours of such operations, and the inventory to be offered for sale. Director shall have the right to grant or 
deny such approval in Director's sole and absolute discretion. In the event Director grants approval of 
such interim operations, then such operations shall be on such terms and conditions required by Director, 
including: (a) Director may revoke Director's approval at any time, and following such revocation, 
Tenant must immediately cease such operations until the Rent Commencement Date; (b) Such interim 
operations may be conducted only in the area designated by Director; (c) Tenant's responsibilities and 
liabilities with respect to such designated area shall be the same responsibilities and liabilities that Tenant 
has with respect to the Premises, exceptthat Tenant shall not be obligated to pe1form the Initial 
Improvements or any other Alterations on such designated area; ( d) As Base Rent for the interim period, 

· Tenant shall pay to City the Construction Pe1iod Percentage Rent identified in the Summary based on 
Gross Revenues achieved from such designated area during each month of such interim period. All such 
rent shall be due and payable on the twentieth (20th) day of the month following each month of operation, 
and otherwise as provided in Section 4 of the Lease. Tenant shallrepmt all Gross Revenues achieved 
during such interim period and such Gross Revenues shall not be included as Gross Revenues for the 
purposes of calculation of Base Rent following the Rent Commencement Date; and ( e) Tenant shall be 
solely responsible for making the designated area useable for Tenant's interim operations, and for 
protecting such area from construction and other activities in the Pretnises. At Director's request, Tenant 
shall restore such area to the condition existing prior to Tenant's use thereof. 

4.5 Left blank by agreement of the parties. 

Terminal 2 Specialty Retail Concession Lease No. 5 
XpresSpa S.F. International, LLC 

-11 -

965 



4.6 Sales Reports. On or before the twentieth (20th) calendar day of each month after the First 
Month, Tenant shall submit to City, at City's Sales Report Address, a report (the "Sales Report") 
showing all Gross Revenues achieved with respect to the prior month by location, segregated by each 
source or general type of article sold or service rendered. Such report shall be certified as being true and 
correct by Tenant and shall otherwise be in form and substance satisfactory to Director. As described 
below, City shall have the right, in addition to all other rights herein, to impose a fine in the event Tenant 
shall fail to submit such Sales Report timely. 

4.7 Annual Certification of Sales and Adjustment. Within ninety (90) days after the end of 
each Lease Year, Tenant shall submit to Director at City's Deposit/ Annual Report Notice Address a year
end compilation report prepared by an independeht Certified Public Accountant showing Gross Revenues 
achieved with respect to the prior Lease Year ("Annual Report"). If such report shows that the total 
Base Rent actually paid by Tenant with respect the prior Lease Year was less than the Base Rent payable 
with respect to such year, then Tenant shall immediately pay to City such deficiency. If such repo1t 
shows that the total Base Rent actually paid by Tenant with respect to such prior Lease Year exceeded the 
Base Rent payable with respect to such year, then such excess shall be applied as a rent credit to amounts 
next coming due. Notwithstanding anything to the contrary herein, in no event will the Base Rent 
payable to City be less than the Minimum Annual Guarantee. In addition, Tenant shall submit to City 
such other financial or other reports as Director may reasonably require. Tenant shall also ce1tify any 
Gross Revenues earned prior to the Rent Commencement Date· and a true-up for that period alone will 
take place in the manner stated immediately above. 

4.8 Point of Sale Requirements. Tenant shall install in the Premises a Point of Sale (POS) 
system with at least one POS unit, which includes mobile POS or other similar electronic devices. All 
POS used on the Premises shall meet cunent industly standards for transmitting, capturing and recording 
transactions and data in a secure fashion while protecting Card Holder Data, and shall register every 
transaction made in; on, about or from the Premises, including every type of Gross Revenue in real time, 
and an electronic or hard copy record of each. Said POS shall be accessible to and subject to inspection 
or audit by Director or his/her designee upon request. All cash receipts must include Tenant's 
identification thereon. Each sale or" other ti·ansaction from the Premises must be recorded at the time of 
each sale or other ti·ansaction, in the presence of the customer, unless _otherwise approved by the Director. 
Each customer must be issued a receipt or sales slip for each transactfon, which transaction must be 
recorded either on a serially numbered sales slip or digital record produced by the POS. City shall have 

. the right during business hours to examine the totals of the POS(s) used in the Premises and to inspect for 
compliance with this section. City shall have the right to implement a common-use POS. If City 
exercises such right, Tenant must, at its cost, purchase and install the nec'essary equipment, train its 
employees, and thereafter use, such equipment to take part in such system. Tenant shall ensure a 
capability within its mobile POS for the installation of Airport and Airport partner applications that can 
be integrated with Tenant's POS to exchange data and make possible future opportunities to support 
passengers and airlines with vouchers coupons and other mutually beneficial marketing programs. 

4.9 ·Books and Records; Audit Rights. 

(a) Tenant shall 1naintain for a period of five (5) years after the Expiration Date, or, in 
the event of a claim by City, until such claim of City for payments hereunder shall have been fully 
ascertained, fixed and paid, separate and accurate daily records of Gross Revenues, whether for cash, 
credit, or otherwise. Tenant must require each subtenant, concessionaire, licensee, and assignee to 
maintain the same records. All such books and re·cords shall be kept in accordance with "generally 
accepted accounting principles," consistently applied, showing in detail all business done or transacted 
in, on, about or from or pertaining to the Premises, and Tenant shall enter ~11 receipts arising from such . 
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business in regular books of account, and all entries in any such records or books shall be made at or 
about the time the transactions respectively occur. The books and source documents to be kept by 
Tenant must include records of inventories and receipts of merchandise, daily receipts from all sales 
. and other pertinent original sales records and records of any other transactions conducted in or from the 
Premises by all persons or entities conducting business in or from the Premises. Pertinent original sales 
records include: (i) cash register tapes, including tapes from temporary registers, (ii) serially pre
numbered sales slips, (iii) the original records of all mail and telephone orders 11t and to the Premises, 
(iv) settlement report sheets of transactions with subtenants, concessionaires, licensees and assignees, 
(v) original records indicating that merchandise returned by customers was purchased at the Premises 
by such customers, (vi) memorandum receipts or other records of merchandise taken out on approval, 

· (vii) detailed original records cir any exclusions or deductions :from Gross Revenues, (viii) sales tax 
records, and (ix) all other sales records, if any, that would normally be examined by an independent 
accountant pursuant to generally accepted auditing standards in performing an audit of Gross Revenues. 
Tenant must keep the required books, source documents and records of Gross Revenues available for 
inspection by City and its agents and employees at the Premises or at another location within the 
continental United States at all times during regular business hours. In addition, Tenant shall maintain 
monthly and annual reports of Gross Revenues deriv~d from its operation under this Lease, using a 
form and method as is directed by Director. Such forms and methods shall be employed by Tenant 
throughout the term of Lhis Lease. Upon Director's written request, Tenant shall mak:e available 
immediately to City and/or its auditors any and all books, records and accounts pertaining to its 

. operations under this Lease. The intent and pmpose of the provisions of this section are that Tenant 
shall keep and maintain records which will enable City and City's Controller to ascertain, determine 
and audit, if so desired by City, clearly and accurately, Gross Revenues achieved, and the adequacy of 
the form and method of Tenant's repmiing thereof .. 

(b) Should any examination, inspection, and audit of Tenant's books and records by 
City disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly pay to City 
such deficiency, and if such deficiency exceeds two percent (2%) of the total Base Rent due, Tenant 
shall also promptly reimburse City for all costs incurred in the conduct of such examination, inspection, 
and audit. Further, should any examination, inspection, and audit of Tenant's books and records by City 
disclose an underpayment by Tenant of the total Base Rent due and such deficiency exceeds five 
percent (5%) of the total Base Rent due, City shall have the right to terminate this Lease. In the event 
that City deems it necessary to utilize the services of legal counsel in connection with collecting the. 
reimbursement for such examination, inspection, and audit, then Tenant shaff reimburse City for 
reasonable attorneys' fees and litigation expenses as part of the aforementioned cos.ts incurred. 

4.10 Other Reports and Submissions. Tenant shall furnish City witli such other financial or 
statistical reports as Director or his/her representative from time to time may reasonably require.· Upon 
request by Director, Tenant shall furnish to City copies of its quarterly California sales and use tax returns 
covering the Premises operations as well as that pertinent p01iion of both the California and Federal 
income tax returns and possessory interest tax returns on the Premises operations at the time of filing, and 
any amendments thereto. All copies of such ri:;turns must be certifieq as exact copies of the original 
documents by a Certified Public Accountant. Tenant and all subtenants (to the extent permitted) shall 
also promptly notify Director of and furnish to City copies of any audit reports covering this facility 
conducted by the California Franchise Tax Board or the Board of Equalization. · 

4.11 Additional Rent. Tenant shall pay to City any and all charges and other amounts under 
this Lease as additional rent, at the same place where Base Rent is payable. City shall have the same 
remedies for a default in the payment of any such additional charges as for a default in the payment of 
Base Rent. 
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4.12 Prepay Rent. Notwithstanding anything to the contrary herein, in the event Tenant shall 
fail to pay any Rent when due hereunder, Director shall have the right to require.Tenant to pay estimated· 

. monthly Rent (including Base Rent, utility charges, and all other amounts) one (1) month in advance of 
when such payment would otherwise be due. Such prepayment would be based on the highest monthly 
Rent previously due from Tenant. Such right shall be exercised by a notice from Director to Tenant, 
which notice may be given any time after such default by Tenant, regardless of whether the sanie is .cured 
by Tenant.. 

4.13 Nature. of Lease. Under no circumstances will City be expected or required to make any 
payment of any kind with respect to Tenant's use or occupancy of the Premises, except as may be . 
otherwise expressly set forth herein. Except as may be specifically and expressly provided otherwise in 
this Lease, no occurrence or situation arising during the Term, nor any present or future Law, whether 
foreseen or unforeseen, shall relieve Tenant from its liability to pay all of the sums requfred by this Lease, 

. or relieve Tenant from any of its other obligations under this Lease, or give Tenant the right to terminate 
this. Lease in whole or in part. Tenant waives any rights now or hereafter conferred upon it by any 
existing or future Law to terminate this Lease or to receive any abatement, diminution, reduction, or 
suspension of payment of such sums, on account of such occurrence or situation. Except as otherwise 

. expressly provided herein, this Lease shall continue in full force and effect, and the obligations of Tenant 
hereunder shall not be released, discharged or otherwise affected, by reason of: (a) any damage to or 
destruction of the Premises or any portion thereof or any improvements thereon; or any taking thereof in · 
eminent domain; (b) any-restriction or prevention of or interference with any use. of the Premises or the 
improvements or any part thereof; ( c) any bankruptcy, insolvency, reorganization, composition, 
adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or any constituent partner 
of Tenant or any sublessee, licensee or concessionafre or any action taken with respect to this Lease by a 
trustee or receiver, or by any court, in any proceeding; (d) any claim that Tenant or any other person has 
or might have against City; ( e) any failure on the patt of City to perform or comply with any of the ter:i:ns 
hereof or of any other agreement with Tenant or any other person; (f) any failure on the part of any 
sub lessee, licensee, concessionaire, or other person to perform or comply with any of the terms· of any 
sublease or other agreement between Tenant and any such person; (g) any tennination of any sublease, 
license or concession, whether voluntary or by operation oflaw; or (h) any other occmrence whatsoever, 

· whether similar or dissimilar to the foregoing in each case whether or not Tenant shall have notice or 
knowledge of any of the foregoing. The obligations of Tenant hereunder shall be separate and 
independent covenants and agreements. Tenant hereby waives to the full extent permitted by applicable 
law, all rights now or hereafter conferred by statute, including without limitation the provisions of Civii 
Code Sections 1932 and 1933, to quit, tenninate or sunender this Lease or the Premises or any patt 
thereof, or to any abatement, suspension, deferment, diminution or reduction of any rent hereunder. 

4.14 Severe Decline in Enplanements. 

(a) Defined Terms. For purposes of this Section, the following capitalized tenns shall 
have the following meanings: 

(i) "Relevant Boarding Area" shall have the meaning given it in the 
Summary. 

(ii) "Enplanements" shall mean the totai number of passengers boarding 
airline carriers. For purposes of this Section 4:14, all Enplanement 
comparisons. shall be ·done by Relevant Boai·ding Area 
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(iii) "Reference Month(s)" shall mean the corresponding month in the 
Reference Year. 

(iv) "Reference Year" shall have the meaning given it in the Summary. 

(v) "Percentage Rent" shall have the meaning given it in the Summary. 

(vi) "Severe Decline in Enplanements for Three Months" shall mean that 
the actual Enplanements achieved during a one month period is less than 
80% of the actual Enplanernents of the same Reference Month in the 
Reference Year, and such shortfall continues for t):rree (3) consecutive 
months. 

(vii) "Enplanement Stabilization for Two Months" means that actual 
Enplanements for a particular month equals or exceeds 80% of the actual 
Enplanements of the same Reference Month in the Reference Year, and · 
such threshold is achieved for two (2) consecutive months. 

(b) IvL"'~G Suspension. If at a.11.y time during the term, there is a Severe Decline in 
Enplanements for Three Months, then the MAG shall be temporarily suspended as follows: 

(i) The MAG suspension shall be effective on the first day of the month 
immediately following the Severe Decline in Enplanements for Three 
Months. 

(ii) During such MAG suspension period, Tenant shall be required to pay 
only the Percentage Rent, unless and until the MAG is reinstated as 
provided below. On or before the 20th day of each month, Tenant will 
submit to City a Sales Report showing Tenant's Gross Revenues 
achieved with respect to the prior month, together with the Percentage 
Rent calculated on such Gross Revenues, cumulated by Lease Year. 

(iii) If the Lease provides that the Percentage Rent is based on a tiered gross 
revenue structure, for purposes of determining the Percentage Rent 
payable, the annual Gross Revenues shall continue to cumulate as 
provided in the Lease. For example, if Tenant's Lease Year is November 
1 through October 31, then for purposes of calculating Percentage Rent 
for April 2003, all gross revenues achieved to date (from November 1 
through April 30) will be cumulated. 

( c) MAG Reinstatement. Once there is Enplanement Stabilization for Two Months, 
then the MAG is reinstated, and will continue unless and until there is another Severe Decline in 
Enplanements for Three Months, a~ follows: 

(i) Such MAG reinstatement will be effective on the first day of the month 
following an Enplanement Stabilization for Two Months. 

(ii) In the event the MAG is reinstated after the commencement of a "Lease 
Year" or other period of time for annual gross revenue accumulation 
specified in the Lease, the MAG will be pro-rated accordingly . 
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. ( d) Determination ofEnplanemeiits and "True-Ups". The parties aclmowledge tl?.at 
Enplanements for a particular month are not usually determined as of the first day of the follow~ng 

. month. Accordingly, unless and until the MAG is suspended as provided herein, Tenant shall continue 
to pay the MAG as a:nd when required hereunder. If and when a MAG is later suspended pursuant to 
Section 4.12(b ), then City shall issue a rent credit to reflect any resulting overpayment in.rent. If and to 
the extent Tenant has any outstanding obligations to City hereunder, City may decline to issue such rent 
credit or reduce the rent credit by the amount outstanding. If and when the MAG is reinstated, Tenant 
shall pay to City within five (5) days after City shall have given :notice to Tenant of such reinstatement, 
the deficiency, if any, between the Percentage Rent paid by Tenant and the MAG, for the month(s) · 
following such reinstatement. 

( e) Enplanement Determinations. Director shall have the sole discretion as to the 
Enplanement calculations, and whether there exists a Severe Decline in Enplanements for Three 
Months and/or an Enplanement Stabilization for Two Months. 

(f) No Effect. The MAG suspension shall have no effect on (i) any adjustments 
specified in this Lease to be made to the MAG; or (ii) the Deposit Amount. 

(g) Effect of Default. Notwithstanding anything to the contrary herein, in the event 
Tenant shall default under this Lease or any Other Agreement, the Director may immediately reinstate 
the MAG, without giving to Tenant the benefit of any notice or right to cure as may otherwise be 
provided under this Lease or Other Agreement. 

(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or 
Subletting] if Tena11t subleases any portion of the Premises, Tenant shall offer to such subtenant(s) the 
same types of MAG suspension as ai·e provided herein. 

(i) Example. The following is intended merely to provide an example of the 
.mechanics of the foregoing provisions, and the numbers provided are not intended to be projections or 
guarantees. Assume,(a) the Premises are in Boarding Area F, (b) the Lease is awarded on February 15, 
2003, and ( c) Reference Year Enplanements for Boarding Arna F, by Reference Month in the Reference 
Year (January 1- December 31, 2002) are: 

Jan 
2002 

Feb 
2002 

Mar 
2002 

Apr 
2002 

May. Jun 
2002 2002 

Jul 
2002 

Aug 
2002 

Sep 
2002 

Oct 
2002 

Nov 
2002 

Dec 
2002 

Enp 800 800 800 900 1,100 1,200 1,300 1,200 1,100 900 800 900 
('000) 

Assume further that actual Enplanements for Boarding Area F by Reference Month for. 2005 are 
as follows: 

Jan 
2005 

Enp 900 
('000) 

Feb 
2005 

900 

Mar 
2005 

700 

Apr 
2005 

700 

May 
2005 

800 

Terminal 2 Specialty Retail Concession Lease No. 5 
XpresSpa S.F. International, LLC 

Jun 
2005 

800 

- 16 -

970 

Jul 
2005 

900 

Aug 
2005 

Sep 
2005 

1100 700 

Oct Nov 
2005 .2005 

Dec 
2005 

800 700. 800 



% of 112.5 112.5 87.5 77.8 72.2 72.2· 69.2 91.7 63.6 88.9 87.5 88.9 
Ref .. 
Month 

G) Then, there occms a Severe Decline in Enplanements for Three Months with 
respect to the months April 2005 - June 2005, and the MAG shall be suspended effective July 1, 2005. 
There occurs an Enplanement Stabilization for Two Months with respect to the months October 2005 -
November 2005, and the MAG shall be reinstated effective December 1, 2005. · · 

5. ASSIGNMENT OR SUBLETTING 

5.1 No Assignment. Tenant shall not assign, sublet, encumber, or otherwise transfer, whether 
voluntary or involuntary or by operation of law, the Premises or any part thereof, or any interest herein, 
without City's prior written consent,· which consent may be granted or denied in City's sole and absolute 
discretion (the term "Transfer" shall mean any such assignment, subletting, encumbrance, or transfer). 
City's consent to one Transfer shall not be deemed a consent to subsequent Transfers. Any Transfer ·· 
made without City's consent shall constitute a default hereunder and shall be voidable at City's election. 
Notwithstanding or limiting the foregoing, the City will allow a Tenant, including an individual or entity 
with any level of ownership in an Airport tenancy, to hold a maximum of eight (8) retail or food and 
beverage; or a combination therein, leases at the Airport at any given time. This policy does not included 
subleases. Any transfer made without the City's consent shall constitute a default hereunder and shall be 
voidable at the City's election. 

5.2 Changes in Tenant. The merger of Tenant with any other entity or the transfer of any 
controlling ownership interest in Tenant, or the assignment or transfer of a substantial portion of the 
assets of Tenant, whether or not located on the Premises, shall constitute a Transfer. Without limiting the 
generality of the foregoing, if Tenant is a partnership, a withdrawal or change, volu11tary, involuntary or 
by operation oflaw of the partner or partners owning twenty-five percent (25%) or more of the 
partnership, or the dissolution of the paitnership, or the sale or transfer of at least twenty-five percent 
(25%) of the value of the assets ofTehant, shall be deemed a Transfer. If Tenant is a c;;orporation or 
limited liability company, any dissolution, merger, consolidation or other reorganization of Tenant, or the 
sale or other transfer of a controlling percentage of the capital stock or membership interests of Tenant, or 
the sale cir transfer of at least twenty-five percent (25%) _of the value of the a,ssets of Tenant, shall be 

· deemed a Transfer. The phrase "controlling percentage" means the ownership of, and the right to vote, 
stock or interests possessing at least twenty-five percent (25%) of the total combined voting power of all 
classes of Tenant's capital stock or interests issued, outstanding and entitled to vote for the election of 
directors. Without limiting the restrictions on asset transfers, this paragraph shall not apply to stock or 
limited liability company interest transfers of corporations or limited liability companies the stock or 
interests of which is traded through an exchange or over the counter. 

5.3 No Release. In no event will City's consent to a Transfer be deemed to be a release of 
Tenant as primary obligor hereunder. 

5.4 Subleasing. Without limiting City's discretion in approving or disapproving a proposed 
Transfer, if and to the extent City permits Tenant to sublease the Premises, the following shall apply: 
( a) Prior to negotiating a sublease agreement, Tenant must submit to City a sublease proposal for City's 
approval, which approval may be granted or withheld in City's absolute and sole discretion; (b) Every 
sublease must be on a Standai·d Sublease Agreement form approved by Director, and the actual sublease 
must be approved by Director; ( c) Each and every covenant, ·condition or obligation imposed upon Tenant 
by this Lease and each and every right, remedy or benefit afforded City by this Lease will not be impaired 
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or diminished as a result of any sublease agreement; ( d) No subtenant shall be obligated to pay to Tenant, 
and Tenant shall not be permitted to charge any rent, percentage rent, bonus rent, key money, 
administration fee, or the like, which exceeds, in the aggregate, the total sums that Tenant pays to -City 
under this Lease for the portion of the Premises subleased by the subtenant under its sublease agreement 
(the "Excess Rent"). If, notwithstanding the foregoing prohibition, Tenant receives any Excess Rent, 
Tenant shall pay the same to City; ( e) Tenant assigns to City all rent and other payments due from all 
subtenants under any sublease agreements; provided however, Tenant is hereby granted a license to 
collect rents and other payments due from subtenants under their sublease agreements until the occurrence 
of an Event of Default, regardless of whether a notice of that default has been given by City. At any time, 
at Director's option, City may notify a subtenant of this assignment and upon such notice the subtenant 
will pay .its rent other payments directly to City. City will credit Tenant with any rent received by City 
under such assignment, but the acceptance of any payment ori account of rent from any subtenants as a 

· result of an Event of Default will in no manner whatsoever serve to release Tenant from any liability 
under this Lease. No payment of rent or any other payment by a subtenant directly to City or other 
acceptance of such payments by City, regardless of the circumstances or reasons therefor, will in any 
manner whatsoever be deemed an attomment by the subtenants to City in the absence of either a specific 
written agreement signed by City to such an effect. 

5.5 Excess Rent. City shall receive fifty percent (50%) of all Excess Rent payable in 
connection with any Transfer. "Excess Rent" means the excess of (a) all consideration received by 
Tenant from a Transfer over (b) Rent payable under this Lease after deducting reasonable tenant 
improvements paid for by Tenant, reasonable attorneys' fees and any other reasonable out-of-pocket costs 
paid by Tenant as a result of the Transfer (but specifically excluding any Rent paid to City while the 
Premises is yacant). 

5.6 Acceptance of Rent. The acceptance of rent by City from any person or entity does not 
constitute a waiver by City of any provision of this Lease or a consent to any Transfer. City's consent to 
one Transfer will not be deemed to be a consent to any subsequent Transfer. If Tenant defaults in.the 
performance of any of the terms of this Lease, City may proceed directly against the transferor ( or if there 
.has been more than one Transfer, then each transferor) without necessity of exhausting remedies against. 
Tenant. City may consent to subsequent Transfers or amendments or modifications to this Lease with 
transferees, without notifying transferor ( or if there has been more than one Transfer, then each 
transferor) and without obtaining its or their consent thereto and such action shall notrelieve any 
transferor of liability under this Lease as amended. 

5.7 Waiver. Tenant waives the provisions of Civil Code Section 1995.310 with respect to 
remedies available to Tenant should City fail to consent to a Transfer. 

6. TAXES, ASSESSMENTS AND LIENS 

6.i Taxes. 

(a) Tenant recognizes and understands that this Lease may create a possessory interest 
subject to property taxation and that Tenant may be subject to the payment of property taxes levied on 
such interest. Tenant further recognizes and understands that any Transfer permitted under this Lease 
and any exercise of any option to renew or other extension of this Lease may constitute a change in 
ownership for purposes of property taxation and therefore may result in a revaluation of any possessory 
interest created hereunder . .Tenant shall pay all taxes of any kind, including possessory interest taxes, 
that may be lawfully assessed on the leasehold interest hereby created and to pay all ot)J.er taxes, 
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excises, licenses, permit charges and assessments based on Tenant's usage of the Premises, all ofwhich 
shall be paid when the same become due and payable and before delinquency; 

(b) Tenant shall report any Transfer, or any renewal or extension hereof, to the County 
of San Mateo Assessor within sixty (60) days after such Transfer transaction, or renewal or extension. 
Tenant further agrees to provide such other information as may be requested by the City to enable the 
City to comply with any reporting requirements under applicable law with respect to possessory 
interests and any applicable rules and .regulations of the Internal Revenue Service and the Securities and 
Exchange Commission in connection with any tax-exempt Airport revenue bonds financing the 
property leased to Tenant'hereunder. Tenant agrees to make an irrevocable election not to claim 
depreciation or an investment credit with respect to any property leased hereunder. 

6.2 Other Liens. Tenant shall not permit or suffer any liens to be imposed upon the limitation, 
mechanics', material supplier's and tax liens, as a result of its activities without promptly discharging the 
same. Notwithstanding the foregoing, Tenant may in good faith contest any such lien if Tenant provides 
a bond in an amount and form acceptable to City in order to clear the record of any such liens. Tenant 
shall assume the defense of and indemnify and hold harmless City against any and all liens and charges of 
any and every nature and kind which may at any time be established against said premises and 
improvements, or any part thereof; as a consequence of any act or omission of Tenant or as a consequence 
of the existence of Tenant's interest under this Lease. 

7. INVESTMENTS; ALTERATIONS 

7.1 Minimum Investment. Prior to the R(:mt Commencement Date, Tenant, at Tenant's sole 
cost and expense, shall refurbish, redecorate and modernize the interiors and exteriors of the Premises, 
and otherwise complete the initial improvements necessary and appropriate to commence operations in 
the Premises (the "Initial Improvements"), at a minimum cost of the Minimum Investment Amount or 
less than said amount provided Tenant complies with the Concessions Design Guidelines and receives 
Design Review Committee approval. As-Built drawings of fire sprinkler and fire alarm systems must be 
submitted to Building Inspection and Code Enforcement ("BICE") in AUTOCAD ".DWG" format within 
30 days of issuance of a Temporary Ce1tificate of Occupancy (TCO). Within ninety (90) days after 
substantial completion of the Initial Improvements, Tenant must provide to City an AUTOCAD file and 
an electronic PDF file in accordance with the requirements as specified in the Tenant Improvement Guide 
and an affidavit, signed under penalty of pe1jury by both Tenant and Tenant's general contractor, 
architect or construction manager, stating the hard construction costs paid by Tenant to complete the 
Initial Improvements, together with copies of paid invoices and lien waivers substantiating the costs 
stated in the affidavit. Such "hard construction costs," which must equal or exceed the Minimum 
Investment Amount, may include architectural and engineering fees, provided the credit for such costs 
against the Minimum Investment Amount shall not exceed fifteen percent ( 15%) of the Minimum 
Investment Amount. The minimum investment may not include financial costs, interest, inventory, 
pre-opening expenses, inter-company charges related to construction, business interruption, overhead, or 
debt service on any construction loan, or any charges paid by Tenant to an affiliate. If Director disputes 
the amount of investment claimed by Tenant, Director may, at City's expense, hire ari independent 
appraiser to determine the cost of the investment. If the independent appraiser determines that the 
investment is less than the Minimum Investment Amount, the deficiency, as well.as City's costs of hiring 
such independent appraiser, will be paid to City by Tenant within sixty (60) days of City's written notice 
of the appraiser'~ determination. At any time, upon three (3) business days' notice, City or its 
representatives may audit a11 of Tenant's books, records and source documents related to the hard 
construction costs paid by Tenant to complete the Initial Improvements. If the audit reveals that the hard 
construction costs paid by Tenant were less than those stated in Tenant's affidavit, then Tenant must pay 
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City for the costs incurred by City in connection with the audit plus any·additional deficiency discovered 
between the hard construction costs paid by Tenant and the Minimum Investment Amount. City, at 
City's sole discretion, may require that Tenant comply with the terms ofa Tenant Work Letter setting 
forth additional terms relating to Tenant's construction of the Initial Improvements, and Tenant hereby 
agrees to comply with any such Tenant Work Letter. 

7 .2 City's Approval Rights. Tenant shall not make or suffer to be made any alterations, 
additions, or improvements to the Premises or any part thereof or attach any fixtures or equipment thereto, 
including the Initial Improvements ( collectively, "Alterations") without City's prior written consent. 
Without limiting the generality of the foregoing, the initial layout and design of all Alterations shall 
conform to Commission's established architectural design scheme for the Terminal Building Complex, 
the Airport's Concessions Design Guidelines and-the provisions of Ai.rp01t's TI Guide. Prim; to the 
construction of any Alterations (including the Initial Improvements), Tenant shall submit detailed plans 
and specifications to the Airport's Design Review Committee and BICE for approval. Tenant shall . 
include with its plans and specifications schematic renderings of the public i"etail area, materials, a color 
board(s) and a detailed layout of the overall merchandising plan. All decisions by the Airport's Design 
Review Committee shall be made subject to the approval of the Airport Commission. City's approval 
rights will extend to and include architectural and aesthetic matters and City reserves the right to reject 
any designs submitted and to require Tenant to re:;mbmit designs and layout proposals until they meet 
City's approval. The Rent Commencement Date shall not be extended if City elects to reject any designs 
or layout proposals submitted. In the event of disapproval by City of any portion of the plans and 
specifications, Tenant will promptly submit necessary modifications and revisions thereof. No changes or 
alterations will be made in said plans or specifications after approval by City. City agrees to act within a 
reasonable period of time upon such plans and specifications and upon requests for approval of changes 
or alterations in said plans or specifications. One copy of plans for all improvements or subsequent 
changes therein or alterations thereof will, within fifteen (15) days after approval thereof by City, be 
signed by Tenant and deposited with City as an official record thereof. In the event Tenant fails to have 
its Initial Improvement designs approved by the Airport's Design Review Committee and BICE by the 
date that is thirty (30) days in advance of the Commencement Date, the Director may elect to impose 
fines of two hundred fifty dollars ($250) per day until such time that approvals are received. All 
Alterations shall be effected through the use of contractors· approved by City who shall fmnish to City 
upon demand such completion bonds and labor and material bonds as City may require so as to assure 
completion of the Alterations on a lien~free basis. If the estimated cost of any Alterations exceeds 
$750,000 per building permit, unless otherwise exempt, Tenant agrees to comply with the Local Hiring 
Requirements as described in Section 19.28 of this Lease. Withouflimitingthe requirements set fo1th 
above, Tenant acknowledges and agrees that Tenant may be required to obtain approvals for any desired 
Alterations from BICE. 

7 .3 Structures and Fixtures. Tenant shall, at its sole cost and expense, design, erect, construct 
and install all fixtures, furnishings, carpeting, decorations, finishings, equipment, counters, or other 
necessary Alterations for its operation under this Lease. All construction shall be in conformity with the 
latest edition of the Airport TI Guide, and in conformity with the approved plans and specifications 
submitted by Tenant, and shall meet all applicable local building codes and ordinances as well as all other 
Laws. Tenant.shall submit complete plans and specifications to Director, and prior to the commencing 
any construction work, obtain Director's written approval of said plans and specifications. Tenant shall 
make no change or alteration in the plans and specifications without prior written approval of Di.rector. In 
the event that Tenant fails to submit plans and specifications which meet the approval of City within 
thirty (30) days after the Effective Date, City may terminate this Lease. Nothing herein contained shall be 
construed to delay or otherwise affect the Commencement Date or the Rent Commencement Date. 
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7.4 · Notice and Pennits. Tenant shall give written notice to Director not less than seven (7) 
days prior to the commencement of any work in construction, alte~ation or repairs of the Premises, in 
order that City may post appropriate notices of non-responsibility, and agrees that such notices may 
remain posted until the acceptance of such work by City. Tenant shall obtain, and pay all fees for all 
permits required by the City or other legal jurisdictions, for improvements that it is required to construct 
or install, and it shall furnish copies of all such permits to City prior to the commencement of any work. 

7 .5 Title to Alterations. Title .to all Alterations of such a nature as cannot be removed without 
damage to the Terminal, including all carpeting, decorations, finishings, and counters, shall vest in City 
on the Expiration Date. All other equipment of such nature as to constitute trade fixtures shall remain the 
property of Tenant. On the Expiration Date, Tenant may remove said trade fixtures or Director may 
require that Tenant remove same at Tenant's expense. Prior to the Rent Commencement Date, Tenant 
shall submit to Director a proposed list of such trade fixtures; said list may be subsequently amended 
during the term of this Lease to reflect any changes iri said trade fixtures. Tenant agrees and understands 
that "fixture" is defined as a thing affixed to premises that is bolted, nailed, screwed, cemented and/or 
plastered. For the purpose of this Lease, fixtures shall include slat wall, counters and the like, attached to 
the physical structure of the premises in any matter whatsoever. On the Expiration Date, all fixtures, 

· other than those deemed trade fixtures by City, shall become the property of City. Tenant shall be liable 
to City for Citj's costs for storing, removing and disposing of Tenant's personal property, and of 
restoration of the Premises. 

7 .6 Effect of Alterations on Airport. If arid to the extent that Tenant's activities or proposed 
Alterations trigger an obligation or requirement on the part of City to make changes to the Airport 
premises (including ADA requirements), Tenant shall indemnify, defend, and hold haimless City from 
and against any and all Losses ( as defined below) arising out of such activities or Alterations. 

7.7 Left blank by agreement of the parties. 

7.8 Labor Harmony. The parties acknowledge that it is of the utmost importance to City, 
Tenant, and all those occupying or to occupy space in the Domestic and International Te1minals that there 
be no interruption in the progress of the construction work. Accordingly, City and Tenant agree as 
follows: 

(a) In any contract or undertaking which Tenant may make with a contractor for 
work in the Premises, provision shall be made for the dismissal from the job of workmen whose work is 
unskilled or otherwise objectionable, in the Director's ( and, for this purpose, "the Director" shall include 
a reference to the Airport's Architect) reasonable judgment. Tenant shall cause any such workmen to be 
discharged from the project within twenty-four (24) hours after Director shall give notice to Tenant 
requiring such discharge. 

(b) Tenant shall use, and Tenant shall require its contractor and subcontractors to 
use, theh: respective best efforts to prevent work stoppages on the Premises, and/or elsewhere on the 
Airpo1t, to the extent attributable to work being performed oh the Premises, inespective of the reason of 
any such stoppage. In the event that the conduct or presence of any employee(s) of Tenant or Tenant's 
contractor(s) or subcontractor(s) causes a labor dispute or work stoppage, Tenant shall have such 
employee(s) immediately removed from the Airpo1t upon Director's request. 

( c) Tenant shall include, and shall cause its contractor to include, the following 
clause in all contracts with its general contractors and subcontractors: 
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Hannony Clause 

There shall be no manifestations on the project of any dispute between any labor 
organization and any Tenant contractor or subcontractor, including but not limited 
to, any area standards picketing against said contractor or subcontractor. Should 
there be any manifestation of a labor dispute between any Tenant contractor or 
subcontractor and any union, which results in a stoppage of work on the part of 
said contractor or subcontractor's employees_ or the employees of any other 
employer or supplier on the project or at the Airport, which in the sole judgment 
of the Director will cause, or is likely to cause, umeasonable delay in the progress 
of construction or operation of any business at the Airport, then upon written notice 
from Director, Tenant shall declare the contractor or subcontractor in default of its 
contract, and upon such notice, Tenant shall have the right to take such steps as are 
necessary to finish the uncompleted portion of the work to be perfonned by the 
contractor or subcontractor. 

( d) Without limiting the generality of indemnities elsewhere in this Lease, Tenant 
shall indemnify, defend, and hold harmless City and each City Entity for any and all Losses which arise 
from the actions taken pursuantto this Section 7.8. 

8. UTILITIES 

8.1 Services Provided. City shall provide in the Terminal Building Complex the following 
utility services: reasonable amounts of water, electricity, telephone, sewage outlets, heating, ventilation, 
and air conditioning, to a point determined by the Director. All extensions of the facilities requested by 
Tenant for said utility services from said points shall be at the sole cost and expense of Tenant. In the 
event of any change desired by Tenant as to said points of supply by City, the expense of making such 
changes or alterations shall be at the sole cost of Tenant. 

8.2 Utility Costs. Tenant shall pay the whole cost for all utility services as invoiced to Tenant 
by City and for such other special services which it may require in the Premises, and Tenant hereby 
expressly waives the right to contest any utility rates. · 

8.3 Shared Telecommunications Services. Tenant acknowledges that City has implement a 
shared telecommunications service program ("STS Program") to provide telecommunications services. 
The STS Program may involve City;s provision of telephone, telefacsimile, local access, long distance 
service, internet, intranet, and other computer and telecommunications services. In such event, at City's 
option, Tenant shall pmticipate in the STS Program by engaging City or its agent to provide such services 
at Tenant's expense, provided that the charges for such services are generally competitive. Further, 
Tenant shall pay to City when invoices, the Airport Communication Infrastructure Charge, as the same 
may be modified from time to time. All payments for STS services shall be due and payable when· 
invoiced by City. 

8.4 Waiver of Damages. Tenant hereby expressly waives any and all claims for damages 
arising or resulting from failures or interruptions of utility services to the Premises, including electricity, 
gas, w~ter, plumbing, sewage, telephone; commµnications, heat, ventilation, air conditioning, or for the 
failure or interruption of any public or passenger conveniences. Without limiting the generality of the 
foregoing, Tenant shall have no rights to abate Rent or terminate this Lease in the event of any 
interruption or failure of utility services. 
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9. MAINTENANCE AND REPAIR 

9.1 "As-Is" Condition. TENANT SPECIFICALLY ACKNOWLEDGES AND AGREES 
THAT CITY IS LEASING THE PREMISES TO TENANT ON AN "AS IS WITH ALL FAUL TS" 
BASIS AND THAT TENANT IS NOT RELYING ON ANY REPRESENTATIONS OR 
WARRANTIES OF ANY KIND WHATSOEVER, EXPRESS OR IlvfPLIED, FROM CITY OR ITS 
AGENTS, AS TO ANY MATTERS CONCERNING THE PREMISES, INCLUDING: (i) the quality, 
nature, adequacy and physical condition and aspects of the Premises, including, but not limited to, 
landscaping, utility systems, (ii) the quality, nature, adequacy, and physical condition of soils, geology 

. and any groundwater, (iii) the existence, quality, nature, adequacy and physical condition of utilities 
serving the Premises, (iv) the development potential of the Premises, and the use, habitability, 
merchantability, or fitness, suitability, value or adequacy of the Premises for any particular purpose, 
(v) the zoning or other legal status of the Premises or any other public or private restrictions on use of the 
Premises, (vi) the compliance of the Premises or its operation with any applicable codes, laws, 
regulations, statutes, ordinances, covenants, conditions and restrictions of any governmental or quasi
governmental entity or of any other person or entity, (vii) the presence of Hazardous Materials on, under 
or about the Premises or the adjoining or neighboring property, (viii) the quality of any labor and 
materials used in any improvements on the real property, (ix) the condition of title to the Premises, and 
(x) the agreements affecting the Premises, including covenants, conditions, restrictions, ground leases, 
and other matters or documents of record or of which Tenant has knowledge. 

· 9.2 Accessibility Disclo·sure. California Civil Code Section 1938 requires commercial 
landlords to disclose to tenants whether the property being leased has undergone inspection by a Certified 

· Access Specialist ("CASp") to determine whether the property meets all applicable construction-related 
accessibility requii'ements. The law does not require landlords to have the inspections performed. Tenant 
is hereby advised that the Premises have not been inspected by a CASp. Pursuant to California Civil 
Code Section 1938(e), City provides the following disclosure to Tenant: "A Certified Access Specialist 
(CASp) can inspect the subject premises and determine whether the subject premises comply with all of 
the applicable construction-related accessibility standards under state law. Although state law does n6t 
require a CASp inspection of the subject premises, the corinnercial property owner or lessor may not 
prohibit the lessee or tenant from obtaining a CASp inspection of the subject premises for the occupancy 
or potential occupancy of the le.ssee or tenant, if requested by the lessee or tenant. The parties shall 
mutually agree on the arrangements for the time and manner of the CASp inspection, the payment of the 
fee for the CA Sp inspection, and the cost of making any repairs necessary to correct violations of 
construction-related accessibility standards within the premises." In the event Tenant elects to obtain a 
CASp inspection of the Premises, Tenant shall provide notice of such to City, and Tenant agrees that 
Tenant shal~ bear the cost of the inspection and any necessary repairs within the Premises. 

9 .3 Tenant's Maintenance Obligations. Tenant, at all times during the Term and at Tenant;s 
sole cost and expense, shall keep the Premises and every part thereof in good condition and repair, and in 
compliance with applicable Laws, including the replacement of any facility of City used by Tenant which 
requires replacement by reason of Tenant's use thereof, excepting (a) ordinary wear and tear, and (b) 
damage due to casualty with respect to which the provisions of Section 14 [Damage or Destruction] shall 
apply. Tenant hereby waives all right to make repairs at the expense of City or in lieu thereof to vacate the 
Premises as provided by California Civil Code Section 1941 and 1942 or any other law, statute or 
ordinance now or hereafter in effect. In addition, if it becomes reasonably necessary during the term of 
this Lease, as detennined by Director, Tenant will, at its own expense, redecorate and paint fixtures and 
the interior of the Premises and improvements, and replace fixtures, worn carpeting, curtains, blinds, 
drapes, or other furnishings. Without limiting the generality of the foregoing, at all times, Tenant shall be 
solely liable for the facade of the Premises separating the Premises from the Terminal common areas, 
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including the external face thereof, all windows and display areas therein, and all fmishes thereon. As 
provided below in Section 15.4 [City's Right to Perform]; in the event Tenant fails to perform its 
maintenance and-repair obligations hereunder, City shall have the right to do so, at Tenant's expense. The · 
parties acknowledge and agr~e that Tenant's 'obligations under this Section are a material part of the 
bargained-for consideration under this Lease. Tenant's compliance obligations shall include, without 
limitation, the obligation to make substantial or structural repairs and alterations to the Premises · 
(including the Initial Improvements), regardless of, among other factors, the relationship of the cost of 
cmative action to the Rent under this Lease, the length of the then remaining Tenn hereof, the relative 
benefit of the repairs to Tenant or City, the degree to which curative action may interfere with Tenant's 
use or enjoyment of the Premises, the likelihood that the patties contemplated the paiticulm· requirement 
involved, or the relationship between the requirement involved and Tenant's pmticular use of the 
Premises. No occurrence or situation arising during the Term, nor any present or future requirement, 
whether foreseen or unforeseen, and however extraordinary, shall relieve Tenant of its obligations 
hereunder, nor give Tenant any right to terminate this Lease in whole or in part or to otherwise seek 
redress against City. Tenant waives any rights now or hereafter confened upon it by any existing or 
future requirement to terminate this Lease, to receive any abatement, diminution, reduction or suspension 
of payment of Rent, or to compel City to make any repairs to cmnply with any such requirement, on 
account of ruiy such occurrence or situation. 

9.4 · Tenant's Pest Management Obligations. Tenant shall, at all times during the Term of the 
Lease and at Tenant's sole cost and expense, keep the Premises and every part thereof in a: clean and 
sanitary condition, including having a pest control program in place in accordance to the Airpo1t' s 
standards. Tenant shall contract with the Airport to provide pest control services and shall pay a monthly 

· Pest Control Services Fee for such services. The Pest Contr.ol Services Fee may be adjusted from time to 
time at the sole discretion of the Director. Tenant must adhere to the following set of standards in 
accordance with the City and County of San Francisco (CCSF) Environment Code, Chapter 3, including 
but not limited to the following: 

(a) Using pesticides on the CCSF allowed list c;mly when application is made on City 
property, i.e. SFO. 

(b) Any pesticide exemption must be granted by the San Francisco Department of · 
Enviromnent before using non-approved pesticides. 

( c) All posting requirements regarding pesticide application must be adhered to prior 
to use. 

( d) Pesticide use reports shall be made to Airpo1t IPM (Integrated Pest Management) 
staff by the 10th of the month following application. · 

10. SIGNS AND ADVERTISING 

10.1 Signs and Advertising. Tenant may, at its own expense, install and operate necessary and 
appropriate identification signs on the Premises, subject to the approval of Director and the requirements 
of the TI Guide, including but not limited to, the approval of the number, size, height, location, color and 
generaltype and design. Such approval shall be subject to revocation by Director at any time. Without 
express written consent of Director, Tenant shall not display any advertising, promotional, or 
informational pamphlets, circulars, brochures or similm· materials .. 
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· 10.2 Prohibition of Tobacco Advertising. Tenant acknowledges and agrees that no advertising 
of cigarettes or tobacco products is allowed on the Premises. This advertising prohibition includes the 
placement of the name of a company producing, selling or distributing cigarettes or tobacco products or 
the name of any cigarette or tobacco product in any promotion of any event or product. This advertising 
prohibition does not apply to any advertisement sponsored by a state, local, nonprofit or other entity 
designed to (i) communicate the health hazards of cigarettes and tobacco products, or (ii) encourage 
people not to smoke or to stop smoking. 

l 0.3 Prohibition of Alcoholic Beverage Advertising. Tenant acknowledges and agrees that no 
.. advertising of al.coholic beverages is allowed on the Premises. For purposes of this Section, "alcoholic 

beverage" shall be defined as set forth in California Business and Professions Code Section 23004, and 
shall not include cleaning solutions, medical supplies and other products and substances not intended for 
drinking. This advertising prohibition includes the placement of the name.of a company producing, 
selling or distributing alcoholic beverages or the name·of any alcoholic beverage in any promotion of any 
event or product. This advertising prohibition does not apply to any adve1tisement sponsored by a state, 
local, nonprofit or other entity desigried to (i) communicate the health hazards of alcoholic beverages, (ii) 
encourage people not to drink alcohol or to stop drinking alcohol, or (iii) provide or publicize drug or 
alcohol treatment or rehabilitation services. 

11. PROMOTIONAL PROGRAM 

City, at City's election, may conduct, or cause to be conducted, adve1tising, promotional and 
public relations program for the general purpose of promoting the name and identity of the Airport and 
the concession business conducted in the Airport. If City elects to do so, City will' determine in its sole 
discretion the composition and manner of implementation of that program, and Tenant must participate in 
p1:omotions, advertising and public relations, and cause its store manager to attend promotional program 

· meetings. In such event, from and after the Rent Commencement Date (but prorated for any partial 
month), Tenant must pay to City, as a contribution to the cost of the promotional program, the 
Promotional Charge, in advance on the first (1st) day of each month during the Term. 

12. WAIVER; INDEMNITY; INSURANCE 

12.1 Waiver. Tenant, on behalf of itself and its assigns, waives its rights to recover from and 
releases and discharges City and all City Entities and thefr respective heirs, successors, personal 
representatives and assigns, from any and all Losses whether direct or indirect, known or unknown, 
foreseen or unforeseen, that may arise on account of or in any way connected with (a) the physical or 
environmental condition of the Premises or any law or regulation applicable thereto~ (b) any damage that 
may be suffered or sustained by Tenant or any person whosoever may at any time be using or occupying 
or visiting the Premises, or in or about the Airport, or ( c) any act or omission ( whether negligent, non~ . 
negligent or otherwise) of Tenant or any Tenant Entity, whether or not such Losses shall be caused in part 
by any act, omission or negligence of any of City, Commission, its members, or any officers, agents, and 
employees of each of them, and their successors and assigns ( each, a "City Entity"), except if caused by 
the sole gross negligence or willful misconduct of City. In connection with the foregoing waiver, Tenant 
expressly waives the benefit of Section 1542 of the California Civil Code, which provides as follows: "A 
GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT 
KNOW OR EXPECT TO EXIST IN HIS FAVOR AT THE TIME OF EX~CUTING THE RELEASE, 
WHICH IF KNOWN TO HIM MUST HA VE MATERIALLY AFFECTED THE SETTLEMENT WITH 
THE DEBTOR." . ' 
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1.2.2 Indemnity. In addition to,1 and not in limitation of the foregoing, Tenant shall forever 
indemnify, defend, hold and save City and each City Entity free and harmless of, from and against any 
and all Losses caused in whole or in part by or arising out of (a) any act or omission of Tenant or any 
Tenant E:ntity, including Tenant's contractors and/or agents, (b) Tenant's use of the Premises or 
operations at the Airport, or ( c) any default by Tenant or any Tenant Entity hereunder, whether or not 

· Losses shall be caused in part by any act, omission or negligence of City or any City Entity. The 
foregoing indemnity shall not extend to any Loss caused by the sole gross negligence or.willful 
misconduct of City. . 

12.3 Losses. For purposes hereof "Losses" shall mean any and all losses, liabilities, judgments, 
suits, claims, damages, costs and expenses (including reasonable attorneys' fees, investigation costs, 
remediation costs, and court costs), of any kind or nature. · 

. 12.4 Immediate Obligation to Defend. Tenant specifically acknowledges that it has an 
immediate and independent obligation to defend City or the City Entity from any claim which is actually 
or potentially within the scope of the indemnity provision of this Section 12 or any other indemnity 
provision under this Lease, even if such allegation is or may be groundless, :fraudulent or false, and such 
ol;Jligation arises at the time such claim'is tendered to Tenant and continues at all times thereaftei:. 

12.5 · Notice'. Without limiting the foregoing waiver and indemnity, each party hereto shall give 
to the other prompt and timely written notice of any Loss coming to its knowledge which in any way, 
directly or indirectly, contingently or otherwise, affects or might affect either; and each shall have the 
right to participate in the defense of the same to the extent of its own interest. 

12.6 Insurance. Tenant shall procure and maintain during the Term the following insurance: 

(a) Workers' Compensation Insurance with Employer's Liability limits not less than 
$1,000,000 each accident. 

(b) Commercial General Liability Insurance with limits not less than $1,000,000.00 
each occurrence Combined Single Limit for Bodily Injury and Prope1ty Damage, including Contractual 
Liability, Personal Injury, Products Liability and Completed Operations Coverages. 

( c) Commercial Automobile Liability Insurance with limits not less than 
$2,000,000.00 each occurrence Combined Single Limit for Bodily Injury and Property Damage, 
including owhed; non-owned, and hired auto coverages. 

( d) Property Insurance on all causes of loss-special form covering all Premises tenant 
improvements, fixtures, and equipment insuring against the perils of fire, lightning, extended coverage 
perils, vandalism and malicious mischief in the demised premises in an ainount equal to the full 
replacement value of tenant improvements, fixtures and equipment. 

( e) Business Interruption Insurance insuring that the Base Rent will 1:ie paid to City for . 
a period of at least one (1) year if Tenant is unable to operate its business at the Premises; Said 
insurance shall also cover business interruptions due to failures or inten-uptions intelecommunications 
services, strikes, employee lockouts, riots, or other civil commotion. To calculate Base Rent ciuring any 
such interruption of business, the Gross Revenues for the 12-month period immediately preceding the 
incident causing the business intenuption shall be used. 
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12.7 Form of Policies._ Before commencing the Initial Improvements or other operations under 
this Lease, Tenant shall furnish to City certificates of insurance and additional insured policy 
endorsements with insurers with ratings comparable to A-, VIII or higher, that are authorized to do 
business in the State of California, and that are satisfactory to City in form evidencing all coverages set 
forth above. Approval of the insurance by City shall not relieve or decrease Tenant's liability hereunder. 
City may, upon reasonable notice and reasonable grounds increase or change the required insurance . 
hereunder, in which event Tenant shall obtain such required insurance. Without limiting the generality of 
the foregoing, all Commercial General Liability Insurance and Commercial Automobile Liability 
Insurance policies shall be endorsed to provide the following: 

(a) Name as additional insured the City and County of San Francisco, the Airport 
Commission and its members, and all of the officers, agents, and employees of each of them 
( collectively, "Additional Insureds"); 

(b) That such policies are primary insurance to any other insurance available to the 
Additional Insureds, with respect to any claims arising out of this Lease, and that insurance applies 
separately to each insured against whom claim is made or suit is brought. . 

(c) That the insurance company shall give tlii1ty (30) days prior written notice to City 
of 9ancellation, non-renewal or reduction in coverage or limits. 

12.8 Subrogation. Notwithstanding anything to the contrary herein, Tenant waives any right of 
recovery against City for any loss or damage to the extent the same is required to be covered by Tenant's 
insurance hereunder. Tenant shall obtain from its insurer a waiver of subrogation the insurer may have 
against City or any City Entity in connection with any Loss covered by Tenant's property insurance and 
worker's compensation insurance policies. 

13. DEPOSIT 

13. l Form of Deposit. On or before the date specified by the Director, Tenant will deliver to 
Director, at City's Deposit/Annual Report Notice Address, a security deposit (the "Deposit") in the 
Deposit Amount. Such Deposit shall be in the form of (a) a surety bond payable to City, naming City as 
obligee, in the form attached as Exhibit C-1, and otherwise in form satisfactory to City's City Attorney, 
and issued by a surety company satisfactory to Director, or a (b) letter of credit naming City as · 
beneficiary, in the form attached as Exhibit C-2, and otherwise in form satisfactory to City's City 
Attorney, issued by a bank satisfactory to Director. Notwithstanding the foregoing, as may be provided in 
the Airpo1t Commission Policy on Concession Deposits (Resolution No. 04-0153, August 3, 2004) as the 
same may be amended from time to time, Tenant shall be permitted to submit as the Deposit alternative 
forms of deposit as specified therein. Such Deposit shall be kept in full force and effect during the Term 
to ensure the faithful performance by Tenant of all covenants, terms, and conditions of this Lease, 
including payment of Rent. The sum designated as the "Deposit" is and will remain .the sole and separate 
property of City until actually repaid to Tenant (or at City's option, the last assignee (if any) of Tenant's 
interest hereunder), said sum not being earned by Tenant until all provisions precedent for its payment to 
Tenant have been fulfilled. For Deposits in the form of a bond or letter of credit, Tenant shall cause the 
surety company or bank issuing such bond or letter of credit to give Director notice in writing by 
registered mail at least forty-five ( 45) days prior to the expiration date of such bond or letter of credit of 
its intention not to renew said bond or letter of credit. 

13.2 Maintenance of Deposit. Tenant shall cause the Deposit to be increased on Januaiy 1st 

following the fourth full Lease Yeai· to an amount equal to one-half (1/2) of the adjusted MAG, all at 
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Tenant's cost, except that during any holdover period, the Deposit Ammmt shall equal one-half (1/2) of 
Tenant's previous 12 months' Rent. Tenant shall cause the bond or letter of credit to be kept in full force 
and effect during the Term and any holdover period to ensure the faithful performance by Tenant of all 
covenants, terms, and conditions of this Lease, including payment of Rent. If and to the extent City 
accepts a Deposit which has an expiration date or cancellation/termination provision, Tenant shall cause 
the surety company or bank issuing such bond or letter of credit to give Director notice in writing by 
registered mail at least forty-five ( 45) days prior to the expiration date of such bond or letter of credit of 
its intention not to renew or to cancel or terminate said bond or letter of credit. Tenant shall cause such 
bond or letter of credit to be renewed, extended, or replaced, at Tenant's sole cost, at least thirty (30) days 
before the expiration date or cancellation date of the bi:md or letter of credit, with another bond or letter of 
credit that complies with the requirements herein. If Tenant fails to do so, City may, without notice to 
Tenant, draw on the entirety of the Deposit and hold the proceeds thereof as security hereunder. Tenant · 
shall cause all notices to be given to City under this Section 13 to be given to City at City's 
Deposit/ Annual Report Notice Address. · 

13.3 Use of Deposit. If Tenant fails to pay Rent or otherwise defaults with respect to any 
provision of this Lease, City may use, apply or retain all or any portion of the Deposit for the payment of 
Rent or other charge in default or for the payment of any other sum to which City may become obligated 
·by reason of Tenant's default or to compensate City for any loss or damage which City may suffer 
thereby. If City so uses or applies all or any portion of the Deposit, Tenant, within ten (10) days after 
request therefore, shall deposit other security acceptable to Director with City in an amount sufficient to 
restore the Deposit to the full amount thereof, and Tenant's failure to do so shall be a breach of this Lease._ 
C1ty shall not be· required to keep the Deposit or any proceeds thei·eof, as applicable, separate from its 
general accounts. Any proceeds of the Deposit is and will remain the sole and separate property of City 

. until actually repaid to Tenant, said sum not being eamed by Tenant until all provisions precedent for its 
payment to Tenant have been fulfilled. If Tenant performs all of Tenant's obligations hereunder, the 
Deposit, or the proceeds thereof, or so much thereof as has not theretofore been applied by City, shall be 
retumed, without payment of interest or other increment for its use, to Tenant ( or, at City's option, to the 
last assignee, if any, of Tenant's interest hereunder) within sixty (60) days after the expiration of the 
Term, and after Tenant has vacated the Premises. No trust relationship is created herein between City and 
Tenant with respect to the Deposit or any proceeds thereof. Tenant waives to the fullest extent permitted 
by law the provisions of California Civil Code Section 1950.7 or other similar laws, which provide that a 
landlord may claim from a security deposit only those sums reasonably necessary to remedy a default in 
the payment ofrent, to repair damage caused by a tenant, or to clean the premises. 

13.4 Other Agreements. If Tenant defaults with respect to any provision of any other 
agreement between City and Tenant, including the Other Agreements, City may use, apply or retain all or 
any portio:q. of the Deposit for payment of arty sum owing to City or to which City may become obligated 
by reason of Tenant's default or to c~)llpensate City for any loss or damage which City may suffer 
thereby. Likewise, if Tenant defaults with respect to any provision under this Lease, City may use, apply, 
or retain all or any portion of any deposit provided under any other agreement between City and Tenant, 
including the Other Agreements, for payment of any sum owing to City or to which City may become 
obligated by reason of Tenant's default or to compensate City for any loss or damage which City may 
suffer thereby. In the event the Deposit or any other deposit is so used, Tenant shall deposit other security 
acceptable to Director with City in an amotmt sufficient to restore the Deposit to the full amount thereof. 

14. DAMAGE OR DESTRUCTION 

14. 1 · Partial Destruction of Premises. 
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(a) In the event the improveme.nts on the Premises are damaged by any casualty which 
is required to be insured against pursuant to this Lease, then Tenant shall repair such damage as soon as 
reasonably possible, at its own cost, and this Lease shaU continue in full force and effect. 

(b) In the event such improvements are damaged by any casualty not covered under an 
insurance policy required to be maintained pursuant to this Lease, then City may, at City's option, 
either 
(i) repair such damage as soon as reasonably possible at City's expense, in which event this Lease shall 
continue in full force and effect, or (ii) give written notice to Tenant within sixty ( 60) days after the date 
of occurrence of such damage of City's intention to terminate this Lease. Such termination shall be 

. effective as of the date specified in such notice. 

(c) Notwithstanding the foregoing, if such damage is caused by an act or omission to 
act of Tenant or a Tenant Entity, then Tenant shall ~epair such damage, promptly at its sole cost and 
expense. 

(d) .In the event City elects to terminate this Lease pursuant to this Section 14.1, Tenant 
shall have the right within ten (10) days after receipt of the required notice to notify City of Tenant's 
intention to repair such darnage at Tenant's expense, without reimbursement from Ci't';, in wliich event 
this Lease shall continue in full force and effect and Tenant shall proceed to make such repairs as soon 
as reasonably possible. If Tenant does not give such notice within the ten (10) day period, this Lease 
shall be terminated as of the date specified in City's notice. City shall not be required to repair any 
injury or damage by fire or other cause, or to make any restoration or replacement of any paneling, 
decorations, office fixtures, partitions, railings, ceilings, floor covering, equipment, machinery or 
fixtures or ·any other improvements or property installed in the Premises by Tenant or at the direct or 
indirect expense of Tenant. Tenant shall be required to restore or replace same in the event of damage. 

14.2 Total Destruction of Premises. If the improvements on the Premises are totally destroyed 
during the Term from any cause whether or not covered by the insurance required herein (including any 
destruction required by any authorized public authority), this Lease shall automatically terminate as of the 
date of such total destruction. 

14.3 Paiiial Destruction of Terminal Building. If fifty percent (50%) or more of the Terminal 
Building shall be damaged or destroyed by an insured risk, or if fifteen percent (15%) or more of the 
Terminal Building shall be damaged or destroyed by an uninsured risk, notwithstanding that the Premises 
may be unaffected thereby, each of City and Tenant may elect to terminate this Lease by giving notice to 
the other within ninety (90) days from the date of occurrence of such damage or destruction, in which 
event the Term of this Lease shall expire on a mutually agreed upon date and Tenant shall thereupon 
smrender the Premises to City as required hereunder. ' 

14.4 Damage Near End of the Term. If during the last year of the Term the improvements on 
the Premises are partially destroyed or damaged, City may at City's option terminl;l.te this Lease as of the 
date of occurrence of such damage by giving written notice to Tenant of City's election to do so within 
thhiy (30) days after the date of occurrence of such damage. In the event City elects to terminate this 
Lease pursuant hereto, Tenant shall have the right within ten (10) days after receipt of the required notice· 
to notify City in writing of Tenant's intention to repair such damage at Tenant's expense, without 
reimbursement from City, in which event this Lease shall continue in full force and effect and Tenant 
shall proceed to make such repairs as soon as reasonably possible. 

14.5 No Abatement of Rent; Tenant's Remedies. 
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(a) If the Premises are partially destroyed or damaged, Tenant shall have no claim 
against City for any damage suffered by reason of any such damage, destruction, repair or restoration. 
Tenant waives California Civil Code Sections 1932(2) and 1933(4) providing for termination of hiring 
upon destruction of the thing hired. 

(b) In no event will. Tenant be entitled to an abatement of Rent resulting from any 
damage, destruction,. repair, or restoration described herein. 

15. DEFAULT; REMEDIES 

15.1 Event of Default. The occunence of any one or more of the following events shall 
constitute a breach of this Lease and an "Event of Default" hereunder: 

(a) Tenant shall fail duly and punctually to pay Rent, or to make any other payment 
required hereunder, when due to City, and such failure shall continue beyond the date specified in a 
written notice of such default from Director, which date shall be no earlier than the third (3rd) day after 
the effective date of such notice. '.Notwithstanding the foregoing, in the event there occurs two (2) 
defaults in the payment of Rent or other payment during the Term, thereafter Tenant shall not be 
entitled to, and City shall have no obligation to give, notice of any fmther defiults in the payment of 
Rent or other payment. rn·such event, there shall be deemed to occur an Event of Default immediately 
upon Tenant's failure to duly and punctually pay Rent 01; other payment hereunder; or 

(b) Tenant shall become insolvent, or shall take the benefit of any present or future 
insolvency statute, or shall make a general assignment for the benefit of creditors, or file a voluntary 
petition in bankruptcy, or a petition or answer seeking an arrangement for its reorganization, or the 
readjustment of its indebtedness under the federal bankruptcy laws, or under any other law or statute of 
the United States or of any state thereof, or consent to the appointment of a receiver, trustee, or 

. liquidator of any or substantially all of its property; or 

( c) A petition under any part of the federal bankruptcy laws, or an action under any 
present or future insolvency law or statute, shall be filed against Tenant and shall not be dismissed 
within thirty (30) days after the filing thereof; or 

. ( d) There shall occlu' a Transfer without the prior approval of the City; or 

( e) Tenant shall voluntarily abandon, dese1t or vacate the Premises; or 

(f) Any lien shall be filed against the Premises as a result of any act or omission of 
Tenant, and shall not be discharged or contested by Tenant in good faith by proper legal proceedings 
within twenty (20) days after receipt of notice thereof by Tenant; or 

(g) Tenant shall fail to provide, maintain, increase, or replace, the Deposit as required 
herein; or 

(h) Tenant shall fall to obtain and maintain the insurance required hereunder, or 
provide copies of the policies or ce1tificates to City as required herein; or 

(i) Tenant shall fail to keep, perform and observe each and eve1y other promise, 
covenant and agreement set forth in this Lease, and such fail me shall continue for a period of more than 
three (3) days after delivery by Director of a written notice of such failure (the "First Notice"); or if 
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satisfaction of such obligation requires activity over a period of time, lfTenant fails to commence the 
cure of such failure within three (3) days after receipt of the First Notice, or thereafter fails to diligently 
prosecute such cure, or fails to actually cause such cure within one hundred twenty (120) days after the 
giving of the First Notice; or 

G) Tenant shall use or give its permission to any person to use any portion of Airport 
or the Tenninal Buildings used by Tenant under this Lease for any illegal purpose, or any purpose not 
approved by Director; or 

(k) There shall occur a default under any other agreement betw~en Tenant and City, 
including the Other Agreements, if any, and such default is not cured as may be provided in such 
agreement; provided, however, that nothing herein shall be deemed to imply that Tenant shall be 
entitled to additional notice or cure rights with respect to such default other than as may be provided in 
such other agreement. 

15.2 Statutory Notices. Notwithstanding anything to the contrary in this Section 15, any 
written notice, other than as specifically set fmth in this Section 15, required by any statute or law now or 
hereafter in force is hereby waived by Tenant to the fullest extent available under law. Any notice given 
by City pursuant to Section 15.1 may be the notice required or permitted pursuant to Section 1161 et seq. 
of the California Code of Civil Procedure or successor.statutes, and the provisions of this Lease will not 
require the giving of a notice in addition to the statutory notice to terminate this Lease and Tenant's right 
to possession of the Premises. The periods specified in Section 15.1 within which Tenant is permitted to 
cure any default following notice from City will run concurrently with any cure period provided by 
applicable laws. 

. 15.3 Remedies. Upon the occurrence and during the continuance of an Event of Default, City 
shall have the following rights and remedies in addition to all other rights and remedies available to City 
at law or in equity: · 

(a) City shall have the rights and remedies provided by California Civil Code 
Section 1951.2 ( damages on termination for breach), including the right to te1minate Tenant's right to 
possession of the Premises. In the event this Lease is so terminated, City may recover from Tenant the 
following damages: 

(i) The "worth at the time of the award" of the unpaid Rent earned to the 
time ofte1mination hereunder; 

(ii) . The "worth at the time of the award" of the amount by which the 
unpaid Rent which would have been earned after termination until the 
time of award exceeds the amount of such rental loss that Tenant proves 
could be reasonably avoided; 

(iii) The "worth at the time of the award" of the amount by which the 
unpaid Rent for the balance of the Term after the time of award exceeds 
the amount of such rental loss that Tenant proves could be reasonably 
avoided; and 

(iv) Any other amount necessary to compensate City for all the detriment 
proximately caused by Tenant's failure to perform its obligations under 
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this Lease or which in the ordinary c-ourse of things would be likely to 
result therefrom. 

For purposes of the foregoing, the "worth at the time of award" of the amounts referred 
to in clauses (i) and (ii) above is computed by allowing interest at the lower of 18% per annum and the 
highest rate legally permitted under applicable law. The ''worth at the time of award" of the amount 
refei:red to in clause (iii) above is computed by discounting such amount at the discount rate of the 

· Federal Reserve Bank of San Francisco at the time of award plus 1 % ( one percent). Notwithstanding any 
other provisions hereof, any efforts by City to mitigate damages caused by Tenant's breach of this Lease 
shall not constitute a waiver of City's right to recover damages hereunder and shall not affect the right of 
City to indemnification pursuant to the provisions of Section 12 .[Waiver; Indemnity; Insurance] hereof. 
For purposes of calculating City's damages comprising Base Rent bas.ed on Gross Revenues, that amount 

· will be computed by determining the highest Base Rent accruing in any Lease Year during the 
immediately preceding three Lease Years or such sho1ter period if the Term prior to termination was less 
than three Lease Years. Tenant agrees that Tenant's obligations under this Lease, including the payment 
of Base Rent, are independent covenants and are not conditioned on the covenants or warranties of City. 

. (b) City shall have the right and remedy described in Califomia Civil Code 
Section 1951.4. City may elect not to terminate this Lease and let this Lease continue, in which case 
City may enforce all its lights and temedies under this Lea~e, including the right to recover Rent as it 
becomes due under this Lease. Acts of maintenance or preservation or efforts to relet the Premises or 
the appointment of a receiver upon the initiative of City to protect City's interest under this Lease shall 
not constitute a termination of Tenant's right to possession. 

( c) City shall have the right and power, as attorney in fact for Tenant, to enter and to 
sublet the Premises, to collect rents from all subtenants and to provide or arrange for the provision of all 
services and fulfill all obligations of Tenant (as permitted in accordance with the terms of this Lease) 
and City is hereby authorized on behalf of Tenant, but shall have absolutely no obligation, to provide 
such services and fulfill such obligations and to incur all such expenses and costs as City deems · 
necessary in connection therewith. Tenant shall be liable immediately to City for all costs and expenses 
City incurs in collecting such rents and arranging for or providing such services or fulfilling such 
obligations. City is hereby authorized, but not obligated, to relet the Premises or ariy part thereof on 
behalf of Tenant, to incur such expenses as may be necessary to effect a relet and make said relet for 
such term or terms, upon such conditions and at such rental as City in its sole discretic;m may deem 
proper. Tenant shall be liable immediately to City for all reasonable costs City incurs in reletting the 
Premises required by the reletting, and other costs. If City relets the Premises or any portion thereof, 
such reletting shall not relieve Tenant of any obligation hereunder, except that City shall apply the rent 
or other proceeds actually collected by it as a result of such reletting against any amounts due from 
Tenant hereunder to the extent that such rent or other proceeds compensate City for the nonperformance 
of any obligation of Tenant hereunder. Such payments by Tenant shall be due at such times as are 
provided elsewhere in this Lease, and City need not wait .until the termination of this Lease, by 
expiration of the Tenn hereof or otherwise, to recover them by legal action or in any other manner. 
City may execute any lease made pursuant hereto in its own name, and the lessee thereunder shall be 
under no obligation to see to the application by City of any rent or other proceeds, nor shall Tenant have 
any right to collect any such rent or other proceeds. City shall not by any reentry or other act be 
deemed to have accepted any surrender by Tenant of the Premises or Tenant's interest therein, or be 
deemed to have otherwise terminated this Lease, or to have relieved Tenant of any obligation 
hereunder, unless City shall have given Tenant express written notice of City's election to do so as set 
forth herein. 
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( d) City shall have the right to have a receiver appointed upon application by City to 
take possession of the Premises and to collect the rents or profits therefrom and to exercise all other 
rights and remedies pursuant to this Section 15.3. 

( e) City shall have the right to enjoin, and any other remedy or right now or hereafter 
available to a landlord against a defaulting tenant under the laws of the State of California or the 
equitable powers of its courts, and not otherwise specifically reserved herein. 

(f) City may elect to terminate any other agreement between Tenant and City, 
including the Other Agreements, if any. 

15.4 City's Right to Perform. All agreements and provisions to be performed by Tenant under 
any of the terms of this Lease shall be at its sole cost and expense and without any abatement of Rent. If 
Tenant shall fail to make any payment or perform any act on its part to be performed hereunder and such 
failure shall continue for ten (10) days after notice thereof by City,. City may, but shall not be obligated to 
do so, and without waiving or releasing Tenant from any obligations of Tenant, make any such payment 
or perform any such other act on Tenant's pait to be made or performed as provided in this Lease. All 
sums so paid by City and all necessary incidental costs shall be deemed additional rent hereunder and 
shall be payable to City on dema.11d, a.11d City shall have (jn addition to any other right or remedy of City) 
the same rights and remedies in the event of the nonpayment.thereof by Tenant as in the case of default by 
Tenant in the payment of Rent. 

15.5 Rights Related to Termination. In the event of any termination based on any breach of the 
covenants, terms and conditions contained in this Lease, City shall have the option at once and without 
further notice to Tenant to enter upon the Premises and take exclusive possession of same. City may 
remove or store any personal property located therein, at the sole cost and expense of Tenant without City 
being liable to Tenant for damage or loss thereby sustained by Tenant. Upon such termination by City, all 
rights, powers and privileges of Tenant hereunder shall cease, and Tenant shall immediately vacate any 
space occupied by it under this Lease, and Tenant shall have no claim of any kind whatsoever against 
City or any City Entity by reason of such te1mination, or by reason of any act·by City or any City Entity 
incidental or related thereto. In the event of the exercise by City of such option to terminate, Tenant shall 
have no right to or claim upon any improvements or the value thereof, which may have been previously 
installed by Tenant in or on the Premises. 

15. 6 Cumulative Rights. The exercise by City of any remedy provided in this Lease shall be 
.cumulative and shall in no way affect any other remedy available to City under law or equity. 

15.7 Prepayment. As provided in Section 4.12 [Prepay Rent], if Tenant defaults in the payment 
of Rent, City may require prepayment of Rent. Such right shall be in addition to and not in lieu of any 
and all other rights hereunder, or at law or in equity. 

15.8 Fines. If Tenant defaults under any of the Lease terms specified below, Director may elect 
to impose the fines described below on the basis of per violation per day: 

Violation of Premises Clause 

Violation of Use Section 

Violation 

Failure to open Facility by the Rent Commencement Date 
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Section 

1 

3 

2.3 

Fine 

$300 

$300 

$500 



Violation . 

Failure to cause operations or Premises to comply with Laws 

Failure to submit required documents and repo1ts, including Sales 
Repo1is and Annual Reports 

Construction or Alterations without City approval 

Failure to obtain DRC and BICE approval 30 days prior to 
Commencement Date 

Failure to make required repairs 

Unauthorized advertising or signage 

Failure to obtain/maintain insurance 

Failure to obtain or maintain Deposit 

Failure to abide by any other term in this Lease 

Section 

3.13 

4 

7 

7.2 

9 

10 

12 

· 13 

Fine 

$300 

$100 

$500 

$250 

$300 

$100 

$300 

$300 

$300 

Director's right to impose the foregoing Fines shall be in addition to and not in lieu of any and all 
other rights hereunder, in the Airport Rules, or at law or in equity. City shall have no obligation to Tenant 
to impose Fines on or otherwise take action against any other tenant at the Airport. Such Fines shall 
constitute "Additional Rent." 

15. 9 . City Lien. Tenant hereby grants to City a lien upon and security interest in all fixtures, 
chattels and personal prope1ty of every kind now or hereafter to be placed or installed in or on the 
Premises, and agrees that in the event of any default on the part of Tenant City has all the rights and 
remedies afforded the secured party by the chapter on "Default" of the Uniform Commercial Code in the 
state wherein the Premises are located on the date of this Lease and may, in connection therewith, also (a) 
enter on the Premises to assemble and take possession of the collateral, (b) require Tenant to assemble the 

·. collateral and make its possession available to the City at the Premises, ( c) enter the Premises, render the 
collateral, if equipment, unusable and dispose of it in a manner provided by the Uniform Commercial 
Code on the Premises. Tenant agrees to execute such instruments as City may request to perfect such lien, 
and designates also Director his attorney-in-fact for purposes of executing such documents. 

15. l O Commencement of Legal Actions. Any legal action by City to enforce any obligatton of 
Tenant or in the pursuit of any remedy hereunder shall be deemed timely filed if commenced at any time 
prior to one (1) year after the expiration or termination of the Tenn hereof or prior to the expiration of the 
statutory limitation period that would be applicable except for this Section 15.10, whichever period 
expires later. · 

15.11 Waiver ofNotice. Except as otherwise expressly provided in this Section 15, Tenant 
hereby expressly waives, so far as permitted by law, the service of any notice of intention to enter or re
enter provided for in any statute, or of the institution of legal proceedings to that end, and Tenant, for and 
on behalf of itself and all persons claiming through or under Tenant, also waives any. right of redemption 
or relief from forfeiture under California Code of Civil Procedure Sections 117 4 or 1179, or under any 
other present or future law, if Tenant is evicted or City takes possession of the Premises by reason of any 
default by Tenant hereunder. 
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16. SURRENDER 

Tenant shall at the end of the Term surrender to City the Premises and all Alterations, additions 
and improvements thereto in the same condition as when received, ordinary wear and tear and damage by 
fire, earthquake, act of God, or the elements excepted. Tenant shall be responsible for ensuring that its · 
telecommunications cables and all other low voltage special systems cables are capped off and service is 
discontinued. Subject to City's right to require removal pursuant to Section 7 [Investments; Alterations] 
hereof, all Alterations and improvements installed in the Premises by Tenant (other than Tenant's trade 
fixtures), shall, without compensation to Tenant, then become City's property free and clear of all claims 
to or against them by Tenant or any third person. In the event that Tenant shall fail to remove its personal 
property, including trade fixtures, on or before the Expiration Date, such personal property shall become 
City's property free and clear of all claims to or against them by Tenant or any third person. In such 
event, City shali not be responsible for any Losses related to such personal property, and City may sell or 
otherwise dispose of such personal property . 

. 17. HAZARDOUSMATERIALS 

17.1 Definitions. As used herein, the following terms shall have the meanings hereinafter set 
forth: 

(a) "Environmental Laws" shall mean any federal, state, local or administrative law, 
rule, regulation, order or requirement relating to industrial hygiene, environmental conditions or 
Hazardous Materials, whether now in effect or hereafter adopted, including the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. Sections 
9601, et seq.), the Resources Conservation and Recovery Act of 1976 (42 U.S.C. Section 9601, et seq.), 
the Clean Water Act (33 U.S.C. Section 1251, et seq.), the Safe Drinking Water Act (14 U.S.C. 
Section 401, et seq.), the Hazardous Materials Transportation Act (49 U.S.C. Section 1801, et seq.), the 
Toxic Substance Control Act (15 U.S.C. Section 2601, et seq.), the California Hazardous Waste Control 
Law (California Health and Safety Code Section 25100, et seq.), the Porter-Cologne Water Quality 
Control Act (California Water Code Section 13000, et seq.), and the Safe Drinking Water and Toxic 
Enforcement Act of 1986 (California Health and Safety Code Section 25249.5, et seq.) 

(b) "Hazardous Material" shall mean any material that, because of its quantity, 
concentration or physical or chemical characteristics, is deemed by 11ny federal, state or local 
governmental authority to pose a present or potential hazard to human health or safety or to the 
environment. "Hazardous Material" includes; without limitation, any material or substance defined as a 
"hazardous substance," or "pollutant" or "contaminant" pursuant to any Environmental Law; any 
asbestos and asbestos containing materials; petroleum, including crude oil or any :fraction thereof, · 
natural gas or natural gas liquids; and any materials listed in the Airport's TI Guide. · 

( c) "Release" when used with respect to Hazardous Material shall include any actual 
or imminent spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, 
leaching, dumping, or disposing into or inside the Building, or in, on, under or about the Property. 

( d) "Pre-Existing Condition" means the existence of any Hazardous Materials on the 
Premises immediately prior to the Commencement Date. 
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17.2 Tenant's Covenants. 

(a) Neither Tenant nor any Tenant Entity shall cause any Hazardous Material to be 
brought upon, kept, used, stored, generated or disposed of in, on.or about the Premises or the Airport, or 
transpo\ted to or from the Premises or the Airpo1t; provided that Tenant inay use such substances as are 
customarily used in retail sales so long as sueµ use is in compliance with all applicable Environmental 
Laws and the Airpo1t' s TI Guide. 

(b) Tenant shall handle Hazardous Materials discov.ered or introduced on the Premises 
during the Te1m in compliance with all Environmental Laws and the Airp01t's TI Guide. Tenant shall 
protect its· employees and the general public in accordance with all Environmental Laws. · 

( c) In the event Tenant becomes aware of the actual or possible Release of Hazardous 
Materials on the Premises or elsewhere on the Airport, Tenant shall promptly give notice of the same to 
City. Without limiting the generality of the foregoing, Tenant shall give notice to City of any of the 
following: (i) notice. of a Release of Hazardous Materials given by Tenant, any subtenant, or other 
occupant to any governmental Dr regulatory agency; (ii) notice of a violation or potential or alleged 
violation of any Environmental Law received by Tenant, any subtenant, other occupant on the Premises 
from any governmental or regulatory agency; (iii) any inquiry, investigation, enforcement, cleanup, 

· removal, other action that is instituted or threatened by a government or regulatory agency; (iv)' any · 
claim that is instituted or threatened by a third party against Tenant, any subtenant, or other occupant on 
the Premises that relates to Hazardous Materials; and (v) any notice oftennination, expiration, or 

. material amendment to any environmental operating permit or license necessary for the use of the 
Premises. 

( d) Any items containing Hazardous Materials in use by Tenant, which are customarily 
used in retail, must be disposed ofln a manner consistent with all applicable Environmental Laws. 

(e) At Director's request, Tenant shall provide information necessary for City to 
confirm that Tenant is complying with the foregoing covenants. 

17.3 Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless City from 
and against any and all Losses arising during or after the Term as a result of or arising from: ( a) a breaqh · 
by Tenant of its qbligations contained in the preceding Section 17.2 [Tenant's Covenants], or (b) any 
Release of Hazardous Material from, in, on or about the Premises or the Airport ca'used by the act or 
omission of Tenant or any Tenant Entity, or (c) the existence of any Hazardous Matedals on the Premises, 
except to the extent that Tenant can demonstrate that such Hazardous Materials constitutes a Pre-Existing 
Condition. 

17.4 Environmental Audit. Upon reasonable notice, Director shall have the right but not the 
obligation to conduct or cause to be conducted by a firm a.cceptable to Director, an environmental audit or 
any other appropriate investigation of the Premises for possible environmental contamination. Such 
investigation may include environmental sampling and equipment and facility testing, including the 
testing of secondary contamination. No such testing or investigation shall limit Tenant's obligations 
hereunder or constitute a release of Tenant's obligations therefor. Tenant shall pay all costs associated 
with said investigation in the event such investigation shall disclose any Hazardous Materials 
contamination as to which Tenant is liable hereunder. 

17.5 Closure Pe1mit. Prior to the te1mination or expiration of this Lease, Director shall have 
the right to require Ten~nt to file with the City an application for a Closure Permit for decontamination of 
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the site and investigation and removal of all Hazardous Materials in compliance with the Airpo1t's TI 
Guide, the Airport Rules, and all Laws. The Closure Permit may require a plan for long-term care and 
surveillance of any contamination allowed to remain at the Premises or Airport prope1ty and an 

· acknowledgment of responsibility and indemnification for any and all Losses associated with any such 
contamination. Without limiting the foregoing provision, City reserves the right to require Tenant to, and 
in such event Tenant shall, at Tenant's sole cost and expense, decontaminate the Premises and remove 
any Hazardous Materials discovered during the Term, except those Hazardous Materials which constitute 
Pre-Existing Conditions. Such removal shall be performed to the Director's reasonable satisfaction . 

. 18. · EMINENT DOMAIN 

18.1 · Definitions. For purposes of this Section 18, the following capitalized terms shall have the 
following meanings: 

(a) "Award" means all compensation, sums or value paid, awarded or received for a 
Taking, whether pursuant to judgment, agreement, settlement or otherwise. 

(b) "Date of Taking" means the earlier of:· (a) the date upon which title to the portion 
of the Premises taken passes to and vests in the condemnor, and (b) the date on which Tenant is 
dispossessed 

( c) "Taking" means a taking or damaging, including severance damage, by eminent 
domain, inverse condemnation or for any public or quasi-public use under applicable Laws. A Tq.]png 
may occur pursuant to the recording of a final order of condemnation, or by voluntary sale or 
conveyance in lieu of condemnation or in settlement of a condemnation action. 

18.2 General. If during the Term or during the period between the execution of this Lease and 
the Commencement Date, any Taking of all or any part of the Premises or any inter~st in this Lease 
occurs, the rights and obligations of the parties hereunder shall be determined pursuant to this Section 18. 
City and Tenant intend that the provisions hereof govern fully in the event of a Taking and accordingly, 
the Parties each hereby waives any right to terminate this Lease in whole or in part under Sections 
1265.120 and 1265.130 of the California Code of Civil Procedure or under any similar Law now or 
hereafter in effect. 

18.3 Total Taking; Automatic Termination. If a total Taking of the Premises occurs, then this 
Lease shall terminate as of the Date of Taking. 

18.4 Partial Taking; Election to Terminate. 

(a) If a Taking of any portion (but less than all) of the Premises occurs, then this Lease 
shall terminate in its entirety if all of the following exist: (i) the pmtial Taking renders the remaining 
porti~n of the Premises untenantable or unsuitable for continued use by Tenant for the Permitted Use; 
(ii) the condition rendering the Premises untenantable or unsuitable either is not curable or is curable 
but City is unwilling or unable to cure such condition; and (iii) City elects to terminate. 

(b) If a partial Taking of a material portion of the Terminal occurs, City shall have the 
right to terminate this Lease in its entirety. · 

( c) City's elections to terminate this Lease pursuant to this Section 18 shall be 
exercised by City's giving riotice to Tenant on or before the date that is one hundred twenty (120) days 
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after the Date of Taking, and thereafter this Lease shall terminate upon on the thirtieth (30th) day after 
such notice is given. 

18.5 Tenant's Monetary Obligations; Award. Upon termination of this Lease pursuant to an 
election under Section 18.4 [Prutial Taking; Election to Tenninate] above, then: (a) Tenant's obligation to 
pay Base Rent shall continue up until the date of tennination, and thereafter shall cease, and (b) City shall 
be entitled to the entire. Award in connection therewith (including any portion of the A ward i:nade for the 
value of the leasehold estate created. by this Lease), and Tenant shall have no claim against City for the 
value of any unexpired tenn of this Lease, provided that Tenant may make a separate· claim for. 
compensation, and Tenant shall receive any Award made specifically to Tenant, foi: Tenant's relocation 
expenses or the interruption of or damage to Tenant's business or damage to Tenant's personal property. 

18.6 Partial Taking; Continuation of Lease. If a partial Taking of the Premises occurs and this 
Lease is not tenninated in its entirety under Section 18 .4 [Partial Taking; Election to Terminate] above, 
then this Lease shall tenninate as to the portion of the Premises so taken, but shall remain in full force and· 
effect as to the portion not taken, and the rights and obligations of the Parties shall be as follows: (a) the 
Minimum A.lmual Guru·antee shall be adjusted by Director to reflect the Taking, and (b) City shall be 
entitled to the entire A ward in connection therewith (including, but not limited to1 any portion of the 

·Award made for the value of the leasehold estate created by this Lease). Tenant shall have no claim 
against City for the value of any unexpired Term of this Lease, provided that Tenant may make a separate 
claim for compensation. Tenant shall retain any Award made specifically to Tenant for Tenant's 
relocation expenses or the interruption of or damage to Tenant's business or dam.age to Tenant's personal 
property. 

18.7 · Temporary Takings. Notwithstanding anything to contrary in this Section, if a Taking 
occurs with respect to all or any prut of the Premises for a limited period of time not in excess of one 
hundred eighty (180) consecutive days, this Lease shall remain unaffected thereby, and Tenant shall 
continue to pay Rent, and to perform all of the terms, conditions and covenants of this Lease. In the event 
of such temporary Taking, City shall be entitled to receive any Awmd. 

19. CITY AND OTHER GOVERNMENTAL PROVISIONS 

19. l MacBride Principles - Northern Ireland. Pursuant to San Franc.isco Administrative Code · 
§ 12. F.5, the City and County of San Francisco urges companies doing business in Northern Ireland to 
move towards resolving employment inequities, and encourages such companies to abide by the 
MacBride Principles. The City and County of San Francisco urges San Francisco companies to do 
business with corporations that abide by the MacBride Principles. By signing below, the person 
executing this agreement on behalf of Tenant acknowledges that he or she has read and understood this 
section. 

19 .2 Charter. The tenns of this Lease shall be governed by and subject to the budget and fiscal 
provisions of the Charter of the City and County of San Francisco. 

·19 .3 Tropical Hardwood and Virgin Redwood Ban. The City and County of San Francisco 
urges companies not to import, purchase, obtain or u.se for any purpose, any tropical hardwood, tropical 
hardwood wood product, yirgin redwood or virgin redwood wood product. Except as expressly permitted 
by the application of Sections 802(b) and 803(b) of the San Francisco Environmental Code, Tenant shall 
not provide any items to the consh'uction of Alterations, or otherwise in the perfonnance of this Lease 
which are tropical hru·dwoods, tropical hardwood wood products, virgin redwood, or virgin redwood 
wood products. In the event Tenant fails to comply in good faith with any of the provisions of Chapter 8 

Terminal 2 Specialty Retail Concession Lease No. 5 
XpresSpa S.F. International, LLC · 

- 38 -

992 



of the San Francisco Environmental Code, Tenant shall be liable for liquidated damages for each violation 
in any amount equal to Tenant's net profit on the contract, or five percent (5%) of the total amount of the 
contract dollars, whichever is greater. 

19 .4 No Representations. Tenant acknowledges and agrees that neither City nor any person on 
behalf of City has made, and City hereby disclaims, any representations or warranties, express or implied, 
regarding the business venture proposed by Tenant at the Airport, including any statements relating to the 
potential success or profitability of such venture. Tenant represents and warrants that it has made an 
independent investigation of all aspects of.the business venture contemplated by this Lease and the 
Permitted Use. 

19 .5 Effect of City Approvals. Notwithstanding anything to the contrary herein, Tenant . 
acknowledges and agrees that City is entering into this Lease as a landowner, and not as a regulatory 
agency with police powers. Accordingly, any construction, alterations, or operations contemplated or 
performed by Tenant hereunder may require further authorizations, approvals, or permits from 
governmental regulatory agencies, including the Airport's Quality Control Department. Nothing in this 
Lease shall limit Tenant's obligation to obtain such other autholizations, approvals, or permits. No 
inspection, review, or approval by City pursuant to this ,Lease shall constitute the assumption of, nor be 
construed to impose, responsibility for the legal or other sufficiency of the matter inspected, reviewed, or 
approved. In particular, but without limiting the generality of the foregoing, in approving plans and 
specifications for Alterations, City (a) is not warranting that the proposed plan or other action complies. 
with applicable Laws, and (b} reserves its right to insist on full compliance in that regard even after its 
approval has been given or a permit has been issued. 

19.6 Limitation on Damages. Notwithstan~ing anything to the contrary herein, in no event will 
City or any City Entity be liable to Tenant or any Tenant Entity for any consequential, incidental, or 
special damages, or special damages, or lost revenues or lost profits. 

19 .7 Sponsor's Assurance Agreement. This Lease shall be subordinate and subject to the terms 
of any "Sponsor's Assurance Agreement" or any like agreement heretofore or hereinafter entered into 
by City and any agency of the United States of America. 

19 .8 Fede1:al Nondiscrimination Regulations. 

(a) Tenant understands and acknowledges that City has given to the United States of 
America, acting by and through the Federal Aviation Administration, certain assurances with respect to 
nondiscrimination, which have been required by Title VI of the Civil Rights Act of 1964, as effectuated 
by Title 49 of the Code of Federal Regulations, Subtitle A- Office of the Secretary of Transportation, 
Pait 21, as amended, as a condition precedent to the government making grants in aid to City for certain 
Airpmt programs and activities, and that City is required under said Regulations to include in every 

. agreement or concession pursuant to which any person or persons other than City, operates or has the 
right to operate any facility on the Airport providing services to the public, the following covenant, to 

· which Tenant agrees as follows: "Tenant in its operation at and use of San Francisco International 
Ailport, covenants that (1) no person on the grounds of race, color, or national origin shall be excluded 
from participation in, denied the benefits of, or be otherwise subjected to discrimination in the use of 
said facilities; (2) that in the construction of any improvements on, over, or under such land and the · 
furnishing of services thereon, no person on the grounds of race, color, or national origin shall be 
excluded from participation in, denied the benefits of, or otherwise be subjected to discrimination, and 
(3) that the grantee, licensee, permittee, etc., shall use the Premises in con1pliance with all other 
requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Subtitle A, Office of the 
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Secretary ofTransportation, Part 21, Nondiscrimination in Federally-Assisted Programs of the 
Department a/Transportation Effectuations a/Title VI of the Civil Rights Act of 1964, and as said 
regulations may be amended." 

(b) This agreement is subject to the requirements of the U.S. Department of 
Transportation's regulations, 49 CFR part 23. (i) The concessionaire ol' contractor agrees that it will not 
discriminate against any business owner because of the owner's race, color, national origin, or sex :in 
connection with the award or perfonnance of any concess.ion agreement, management contract, or 
subcontract,· purchase or lease agreement, or other agreement covered by 49 CFR part 23. (ii) The 
concessionaire or contractor agrees to include the above statements in any subsequent concession 
agreement or contract covered by 49 CFR part 23 that it enters and cause those businesses to simila1'1y 
include the statements in the further agreements. 

(c) This agreement is subject to the requirements of the U.S. Department of 
Transportation's regulations, 49 CFR part 27, which require, among other things, that all televisions and 
audio-visual displays :installed :in passenger areas have high-contrast captioning capability, which is at 
all times enablel 

19. 9 Federal Affirmative Action Regulations. Tenant assures that it will unde1take an 
affi11native action progr:am as required by 14 CFR Pait 152, Subpait E, to insure that no pe1:son shall on 
the gr·ounds of race, creed, color, national origin, or sex be excluded from participating in any 
employment activities covered in 14 CFR Pait 152, Subpart E. Tenant assures that no person shall be 
excluded on these grounds from participating in or receiving the services or benefits of any program or 
activity covered by this subpait. Tenant assures that it will require that its covered sub-organizations 
provide assurances to Tenant that they similarly will undertake affirmative action progr·ams and that they 
will require assurances from their sub-organizations, as required by 14 CFR Patt 152, Subpart E, to the 
same effect. · 

19. l O City's Nondiscrimination Ordinance. 

(a) In the performance of this agreement, Tenant agr·ees not to discriminate against any 
employee, City and County employee working with Tenant, applicant for employment with Tenant, or 
against any person seeking accommodations, advantages, facilities, privileges, services, or membership 
in all business, social, or other establishments or organizations operated by Tenant, on the-basis of the 
fact or perception of a person's race, color, c1·eed, religion, national origin, ancestry, age, height, 
weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability or 
Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with 
members of such protected classes, or in retaliation for opposition to discrimination against such 
classes. 

(b) Tenant shall include in all subleases and other subcontracts relating to the Premises 
hereunder a nondiscrimination clause in substantially the form of subsection (a) above. In addition, 
Tenant shall incorporate by reference in all subleases and other subcontracts the provisions of Sections 
12B.2(a), 12R2(c)-(k), and 12C.3 of the San Francisco Administrative Code and shall require all 
subtenants and other subcontractors to comply with such provisions. Tenant's failure to comply with 
the obligations in this subsection shall constitute a material breach of this Lease . 

. (c) Tenant does not as of the date of this Lease and will not dur:ingthe Term, in any of 
its operations in San Francisco, where the work is being pe1formed for the City, or elsewhere .within the 
United States, discriminate in the provision of bereavement leave, family medical leave, health benefits, 
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membership or membership discounts, moving expenses, pension and retirement benefits or travel 
benefits, as well as any benefits other than the benefits specified above, 1:)etween employees with 
domestic partners and employees with spouses, and/or between the domestic partners and spouses of 
such employees, where the domestic partnership has been registered with a governmental entity 
pursuant to state or local law authorizing such registration, subject to the conditions set forth in Section 
12B.2(b) of the San Francisco Administrative Code. 

( d) Tenant hereby represents that prior to execution of this Lease (i) Tenant executed 
· and submitted to the Contract Monitoring Division of the City and County of San Francisco (the 
"CMD") the Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits form (Form CMD-. 
12B-101), with supporting documentation, and (ii) the CMD approved such form. 

( e) The provisions of Chapters 12B and l 2C of the San Francisco Administrative Code 
relating to nondiscrimination by parties contracting for the lease of City property are incorporated in 
this Section by reference and made a part oftbis Lease as though fully set fmth herein. Tenant shall 
comply fully with and be bound by all of the provisions that apply to this Lease under such Chapters of 
the Administrative Code, including but not limited to the remedies provided in' such Chapters. Without 
limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h) of the San Francisco 
Administrative Code, a penalty of $50.00 for each person for each calendar day during which such
person was discriminated against in violation of the provisions of this Lease may be assessed against 
Tenant and/or deducted from any payments due Tenant. · 

19. 11 Conflict of Interest. Through its execution of this Agreement, Tenant acknowledges that it 
is familiar with the provisions of section 15 .103 of City's Charter, Article III, Chapter 2 of City's 
Campaign and Governmental Conduct Code, and sections 87100 et seq. and sections 1090 et seq. of the 
Government Code of the State of California, and ·ce1tifies that it does not know of any facts which 
constitute a violation of said provision and agrees that if it becomes aware of any such fact during the 
term of this Agreement it shall immediately notify Landlord. 

19 .12 Prevailing Rates of Wage. Tenant shall abide by Airport Commission Policy 
No. 80-0031, requiring that Tenant pay prevailing rates of salaries, wages, and employee benefits, to its 
employees working at San Francisco International Airport pursuant to this Lease. 

19 .13 Declaration Regarding Airport Private Roads. Tenant hereby acknowledges and agrees 
that all roads existing at the date of execution hereof within the boundaries of the Airport, as shown on the 
current official Airport plan and as it may be revised, are the private property and private roads of the City 
and County of San Francisco, with the exception of that portion of the old Bayshore Highway which runs 
through the southern limits of the City of South San Francisco and through the no1them portion of the 
Airpmt to the intersection with the North Airport Road as shown on said Airport Plan, and with the 
exception of that pmtion of the North Airport Road which runs from the off and on ramps of the State 
Bayshore Freeway to the intersection with said old Bayshore Highway as shown on said Airport Plan. It 

· further acknowledges that any and all roads hereafter consh·ucted or opened by City within the Airport · 
boundaries will be the private property and road of City, unless otherwise designated by. appropriate 
action. 

19 .14 · No Relocation Assistance; Waiver of Claims. Tenant acknowledges that it will not be a 
displaced person at the time this Lease is terminated or expires by its own terms, and Tenant fully 
releases, waives, and discharges forever any and all claims or other Losses, against and covenants not to 
sue City or any City Entity under any Laws, including any and all claims for relocation benefits or 
assistance from City under federal and state relocation assistance laws. Without limiting Section 5 
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[Assignment or Subletting], Tenant shall cause any Transfei·ee to expressly waive entitlement to any and 
all relocation assistance and benefits in connection with this Lease. Tenant shall indemnify, defend, and 
hold harmless City for any and all Losses arising out of any relocation assistance or benefits payable to 
any Transferee. 

19 .15 Drug-Free Workplace . .Tenant acknowledges that pursuant to the Federal brug-Free 
Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a controlled 
substance is prohibited on City premises. Any violation of this prohibition by Tenant or any Tenant 
Entity shall constitute a default hereunder. 

19. 1 6 · Compliance with Americans With Disabilities Act. Tenant acknowledges that, pursuant to 
the ADA, programs, services and other activities provided by a public entity, whether directly or through 
a contractor, must be accessible to the disabled public. Tenant shall provide the services specified in this 
Lease in a manner that complies with the ADA and any and all other applicable federal, state and local 
disability rights legislation, including but not limited to, Titles II and III of the Americans with 
Disabilities Act of 1990 (42 U.S.C. Section 12101 et seq.), Section 504 of the Rehabilitation Act of 1973 
(29 U.S.C. Section 794 et seq.), 28 CFRParts 35 and 36, and 49 CFR Parts 27, 37 and 38. Tenant agi:ees 
not to discri.minate against disabled persons in the provision of services, benefits or activities provided 
under this Leas~, and further agree that any violation of this prohibition on the part of Tenant, its 
employees, agents or assigns shall constitute a material breach of this Lease. 

19.17 Sunshine Ordinance. In accordance with S.F. Administrative Code Section 67.24(e), · 
contractors' bids, responses to RFPs and all other records of communications between the City and 
persons or firms seeking contracts shall be open to .inspection immediately after a contract has been 
awarded. Nothing in this provision requires the disclosure of a private person's or organization's net 
worth or other proprietary financial data submitted for qualification for a contract or other benefits until 
and unless that person or organization is awarded the contract or benefit. Information provided which is 
covered by this paragraph will be made available to the public upon request. 

19 .18 Pesticide Prohibition. Tenant shall comply with the provisions of Section 308 of 
Chapter 3 of the San Francisco Environment Code (the "Pesticide Ordinance") which (i) prohibit the use 
of certain pesticides on City property, (ii) require the posting of certain notices and the maintenance of 
ce1tain records regarding pesticide usage and (iii) require Tenant to submit to the Airp01t an integrated 
pest management ("IPM") plan that (a) lists, to the extent reasonably possible, the types and estimated 
quantities of pesticides that Tenant may need to apply to the Premises during the terms of this Lease, 
(b) describes the st1qps Tenant will take to meet the City's IPM Policy described in Section 300 of the 
Pesticide Ordinance and ( c) identifies, by name, title, address and telephone number, an individual to act 
as Tenant's primary IPM contact person with the City. In addition, Tenant shall comply with the 
requirements of Sections 303(a) and 303(b) of the Pesticide Ordinance. 

19 .19 First Source Hiring Ordinance. Tenant shall comply with the San Francisco First Source 
Hiring Ordinance (Board of Supervisors Ordinance No. 264-98, as amended by Board of Supervisors 
Ordinance Nos. 32-09 and 149-09) in cooperation with the Airp01t Commission Office of Employment 
and Community Partnerships pursuant to the First Source Hiring Agreement entered into between the 
Airport Commission and the Tenant concu11'ently herewith, and incorporated herein by reference. 

19 .20 Labor Peace/Card Check Rule. Without limiting the generality of other provisions herein 
requiring Tenant to comply with all Airport Rules; Tenant shall comply with the Airport's Labor 
Peace/Card Check Rule, adopted on February 1, 2000, pursuant to Airport Commission Resolution No. 
00-0049 (the "Labor Peace/Card Check Rule"). Capitalized terms not defined in this provision are 
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defined in the Labor Peace/Card Check Rule. To comply with the Labor Peace/Card Check Rule, Tenant 
shall, among other actions: (a) Enter into a Labor Pea.ce/Card Check Agreement with any Labor 
Organization which requests such an agreement and which has registered with the Director or his/her 
designee, within thirty (30) days after the Labor Peace/Card Check Agreement has been requested; 
(b) Not less than thirty (30) days prior to the modification of this Lease, Tenant shall provide notice. by 
mail to any Labor Organization or federation of labor organizations which have. registered with the 
Director or his/her designee ("registered labor organization"), that Tenant is seeking to modify or 
extend this Lease; (c) Upon issuing any request for proposals, invitations to bid, or similar notice, or in 
any event not less than thirty (30) days prior to entering into any Subcontract, Tenant shall provide notice 
to all registered labor organizations that Tenant is seeking to enter into such Subcontract; and ( d) Tenant 
shall include in any subcontract with a Subcontractor performing services pursuant to any Covered 
Contract, a provision requiring the Subcontractor to comply with the requirements of the Labor 
Peace/Card Check Rule. If the Director determines that Tenant shali have violated the Labor Peace/Card 
Check Rule, the Director shall have the option to terminate this Lease, in addition to exercising all other 
remedies available to him/her. . 

19 .21 Requidng Minimum Compensation. 

(a) Tenant agrees to comply fully with and be bound by all of the provisions of the 
Minimum Compensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 
12P (Chapter 12P), including the remedies provided, and implementing guidelines and rules. The 
provisions of Chapter 12P are incorporated herein by reference and made a part of this Agreement as 
though fully set forth. The text of the MCO is available on the web at www.sfgov.org/olse/mco. A 
partial listing of some of Tenant's 9bligations under the MCO is set forth in this Section. Tenant is 
required to comply with all the provisions of the MCO, irrespective of the listing of obligations in this 
Section. · 

(b) The MCO requires Tenant to pay Tenant's employees a minimum hourly gross 
compensation wage rate and to provide minimum compensated and uncompensated time off. The 
minimum wage rate may change from year to year and Tenant is obligated to keep informed of the 
then-current requirements. Any subcontract entered into by Tenant shall require the subcontractor to 
comply with the requirements of the MCO and shall contain contractual obligations substantially the 
same as those set forth in this Section. It is Tenant's obligation to ensure that any subcontractors of any 
tier under this Agreement comply with the requirements of the MCO. If any subcontractor under this 
Agreement fails to comply, City may pursue any of the remedies set fmth in this Section against 
Tenant · 

( c) Tenant shall not take adverse action or otherwise discriminate against an employee 
or other person for the exercise or attempted exercise ofrights under the MCO. Such actions, iftakeri 
within 90 days of the exercise or attempted exercise of such rights, will be rebuttably presumed to be 
retaliation prohibited by the MCO. 

(d) Tenant shall maintain employee and payroll records as required by the MCO. If 
Tenant fails to do so, it shall be presumed that the Tenant paid no more than the minimum wage 
required under State law. 

(e) The City is authorized to inspect Tenant's premises and conduct interviews with 
employees and conduct audits of Tenants. 
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(f) Tenant's commitment to provide the Minimum Compensatton is a material element 
of the City's consideration for this Agreement. The City in its sole discretion shall determine whether 
such a breach has occurred. The City and the public will suffer actual damage that will be impractical 
or extremely difficult to determine if the Tenant fails to comply with these requirements. Tenant agrees 
that the sums set forth in Section 12P.6.1 of the MCO as liquidated damages are not a penalty, but ai:e 
reasonable estimates of the loss that the City and the public will incur for Tenant's noncompliance. The 
procedures governing the assessment ofliquidated damages shall be those set forth in Section 12P.6.2 
of Chapter 12P. 

(g) Tenant understands and agrees that if it fails to comply with the requirements of the 
MCO, the City shall have the ·right to pursue any rights or remedies available under Chapter 12P 
(including liquidated damages), under the terms of the contract, and under applicable law. If, within 3 0 
days after receiving written notice of a breach of this Agreement for violating the MCO, Tenant fails to 
cure such breach or, if such breach cannot reasonably be cured within such period of 30 days, Tenant 
fails to commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to 
completion, the City shall have the right to pursue any rights or remedies available under applicable 
law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of these remedies shall be 
exercisable individually or in combination with any other rights or remedies available to the City. 

(h) Tenant represents and warrants that it is not an entity that was set up, or is being 
used, for the purpose of evading the intent of the MCO. 

(i) If Tenant is exempt from the MCO when this Agreement is executed because the 
cumulative amount of agreements with this department for the fiscal year is less than $25,000, but 
Tenant later enters Tenant an agreement or agreements that cause Tenant to exceed that amount in a 
fiscal year, Tenant shall thereafter be required to comply with the MCO under this Agreement. This 
obligation arises on the effective date of the agreement that causes the cumulative amount of 
agreements between the Tenant and this department to exceed $25,000 in the fiscal year. 

19.22 Airport Intellectual Property. Pursuant to Resolution No. 01-0118, adopted by the Airp01t 
Commission on April 18, 2001, the Airport Commission affirmed that it will not tolerate the unauthorized 
use of its intellectual property, including the SFO logo, CADD designs, and copyrighted publications. All 
proposers, bidders, contractors, tenants, permittees, and others doing business with or at the Airp01t 
(including subcontractors and subtenants) may not use the Airport intellectual property, or aiiy intellectual 
property confusingly similarto the Airport intellectual prope1ty, without the Director's prior consent. 

19.23 Requiring Health Benefits for Covered Employees. Tenant agrees to comply fully with 
and be bound by all of the provisions of the Health Care Accountability Ordinance (HCAO), as set forth 
in San Francisco Adminish·ative Code Chapter 12Q, including the remedies provided, and implementing 
regulations, as the same may be amended from time to time. The provisions of Chapter 12Q are 
incorporated by reference and made a part of this Agreement as though fully set fotth herein. The text of 
the HCAO is available on the web at www.sfgov.org/olse. Capitalized terms used in this Section and not 
defined in this Agreement shall have the meanings assigned to such terms in Chapter 12Q. · 

(a) For each Covered Employee, Tenant shall provide the appropriate health benefit set 
forth in Section 12Q.3 of the HCAO. If Tenant chooses to offer the health plan option, such health plan 
shall meet the minimum standards set forth by the San Francisco Health Commission. 

(b) Notwithstanding the above, if the Tenant is a small business as defined in 
Section 12Q.3(e) of the HCAO, it shall have no obligation to comply with part (a) above. 
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. (c) Tenant's failure to comply with the HCAO shall constitute a material breach of this 
agreement. City shall notify Tenant if such a breach has occurred. If, within 30 days after receiving 
City's written notice of a breach of this Agreement for violating the HCAO, Tenant fails to cure such 
breach or, if such breach cannot reasonably be cured within such period of 30 days, Tenant fails to 
commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to 
completion, City shall have the right to pursue the remedies set fo1th in 12Q.5. land 12Q.5(f)(l-6). 
Each of these remedies shall be exercisable individually or in combination with any other rights or 
remedies available to City. 

( d) Any Subcontract entered into by Tenant shall require the Subcontractor to comply 
with the requirements of the HCAO and shall contain contractual obligations substantially the same as 
those set forth in this Section. Tenant shall notify City's Office of Contract Administration when it 
enters into such a Subcontract and shall ce1tify to the Office of Contract Administration that it has 
notified the Subcontractor of the obligations under the HCAO and has imposed the requirements of the 
HCAO on Subcontractor through the Subcontract. Each Tenant shall be responsible for its 
Subcontractors' compliance with this Chapter. If.a Subcontractor fails to comply, the City may pursue 
the remedies set forth in this Section against Tenant based on the Subcontractor's failure to comply, 
provided that City has first provided Tenant with notice and an opportunity to obtain a cure of the 
violation. 

( e) Tenant shall not discharge, reduce in compensation, or otherwise discriminate 
against any employee for notifying City with regard to Tenant's noncompliance or anticipated 
noncompliance with the requirements of the HCAO, for opposing any practice proscribed by the 
HCAO, for participating in proceedings related to the HCAO, or for seeking to assert or enforce any · 
rights under the HCAO by any lawful means. 

(f) Tenant represents and warrants that it is not an entity that was set up, or is being 
used, for the purpose of evading the intent of the HCAO. 

(g) Tenant shall maintain employee and payroll records in compliance with the 
California Labor Code and Industrial Welfare Commission orders, including the number of hours each 
employee has worked on the City Contract. 

(h) Tenant shall keep itself informed of the current requirements of the HCAO. 

(i) Tenant shall provide rep01ts to the City in accordance with any repo1ting standards 
promulgated by the City under the HCAO, including reports on Subcontractors and Subtenants, as · 
applicable. 

G) Tenant shall provide City with access to records pe1taining to compliance with 
HCAO after receiving a written request from City to do so and being provided at least ten business days 
~~~ . 

(k) Tenant shall allow City to inspect Tenant's premises and have access to Tenant's 
employees in order to monitor and determine compliance with HCAO. · 

(1) City may COJ1duct random audits of Tenant to ascertain·its compliance with HCAO. 
Tenant agrees to cooperate with City when it conducts such audits. 
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(m) If Tenant is exempt from the HCAO when this Agreement is executed because its 
amount is less 'than $25,000.00 ($50,000.00 for nonprofits), but Tenant later enters into an agreementor 
agreements that cause Tenant's aggregate amount of all agreements with City to reach $75,000, all the 
agreements shall be thereafter subject to the HCAO. This obligation arises on the effective date of the 
agreement that causes the cumulative amount of agreements between Tenant and the City to be equal to 
or greater than $75,000 in the :fiscalyear. · 

19 .24 · Notification of Limitations on Contributions. San Francisco Campaign ~nd Governmental 
Conduct Code (the "Conduct Code") Section 1.126 prohibits any person who contracts with the City for 
selling or leasing any land or building to or from the City whenever such transaction would require the 
approval by a City elective officer or the board on which that City elective officer. serves, :from making a 
contribution to such an officer, or candidate for such an office, or committee controlled by such officer or 
candidate at any time from the commencement of negotiations for such confract until the termination of 
negotiations for such contract or three months has elapsed from the date the contract is approved by the 
City elective officer, or the board on which that City elective officer serves. San Francisco Ethics 
Commission Regulation 1.126-1 provides that negotiations are commenced when a prospectiv~ tenant 
first communicates with a City officer or employee about the possibility of obtaining a specific contract. 
This communication may occur in person; by telephone or in writing, and may be initiated by'the 
prospective tenant or a City officer or employee. Negotiations are completed when a lease is finalized 
and signed by the City and the Tenant. Negotiations are terminated when the City and/or the prospective 
tenant end the negotiation process before a final decision is made to award the contract. Through its 
execution of this Agreement, Tenant acknowledges that it is familiar with the provisions of Article III, 
Chapter 2 of City's Campaign and Governmental Conduct Code, and sections 87100 et seq. and sections 
1090 et seq. of the Government Code of the State of California, and certifies that it does not know of any 
facts which constitute a violation of said provisions and agrees that if it becomes aware of any such fact 
during the term of this Agreement it shall immediately notify City. 

19 .25 Food Service Waste Reduction Ordinance. San Francisco's Food Service Waste 
Reduction Ordinance; Ordinance No. 295-06, SF Environment Code Chapter 16 (Ordinance) requires 
restaurants, retaii food vendors, City departments, City contractors and City lessees to use 
biodegradable/compostable or recyclable disposable food service ware when selling or distributing 
prepared foods, unless there is no "affordable" alternative. The Ordinance also prohibits such businesses 
and the City from using disposable food service ware made from polystyrene (Styrofoam™). Violation 
of the Ordinance may result in contractual damages, a criminal fine, administrative penalty, or other civil 
enforcement action. 

19 .26 Left blank by agreement of the parties. 

19 .27 Worker Retention Policy. Tenant acknowledges the Airport's Worker Retention Policy 
and agre~s to comply with its requirements. 

19 .28 Local Hire Policy. Any undefined, initially-capitalized term used in this Section shall 
have the meaning given to such term in San Francisco Administrative Code Section 23 .62 (the "Local 
Hiring Requirements"). All Alterations under this Leas.e are subject to the Local Hiring Requirements 
unless the cost for such work is (a) estimated to be less than $750,000.00 per building permit or (b) meets 
any of the other exemptions in the Local Hiring Requirnments. Tenant agrees that it shall comply with 
the Local Hiring Requirements to the extent applicable. Before starting any Alteration, Tenant shall 
contact City's Office of Economic Workforce and Development ("OEWD") to verify if the Local Hiring . 
Requirements apply to the work (i.e., whether the work is a "Covered Project"). Tenant shall include; and 
shall require its subtenants to include, a requireinent to comply with the Local Hiring Requirements in 
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any contract-for a Covered Project with specific reference to San Francisco Administrative Code Section 
23.62. Each such contract shall name the City and County of San Francisco as a third party beneficiary 
for the limited purpose of enforcing the Local Hiring Requirements, including the right to file charges and 
seek penalties. Tenant shall cooperate, and require its subtenants to cooperate, with City in any action or 
proceeding against a confractor or subcontractor that fails to comply with the Local Hiring Requirements 
when required. Tenant's failure to comply with its obligations under this Section shall constitute a 
material breach of this Lease. A contractor's or subcontractor's failure to comply with this Section will 
enable City to seek the remedies specified in San Francisco Administrative Code Section 23.62 against 
the breaching pmty .. 

19 .29 Green Building Requirements. Tenant acknowledges that the City and County of San 
Francisco has enacted Chapter 7 of the San Francisco Environment Code relating to green building 
requirements. Tenant hereby agrees that it shall comply with all applicable provisions of Chapter 7,. 
including but not limited to those relating to Leadership in Energy and Environmental Design (LEED) 
certification. . 

20. GENERAL PROVISIONS 

20.1 · Notices, Except as otherwise specifically provided in this Lease, any notice, consent, 
request, demand, or other correspondence given under this Lease shall be in writing and given by 
delivering the notice in person or by commercial courier, or by sending it by first-class mail, certified 
mail, return receipt requested, or overnight courier, return receipt requested, with postage prepaid or by 
electronic mail (if an electronic mail address is provided), to: (a) Tenant at Tenant's Notice Address; or 
(b) City at City's Notice Address; or (c) such other address as either Tenant or City may designate as its 
new address for such purpose by notice given to the other in accordance with this Section. Any notice 
hereunder shall be deemed to have been given and received and effective two (2) days after the date when 
it is mailed, if sent by first-class, certified mail, one day after the date when it is mailed if sent by 
overnight courier, or upon the date personal or electronic mail delive1y is made. For convenience of the 
parties, copies of notices may also be given by facsimile to the number set forth in the Summary or such 
other number as may be provided from time to time; provided, however, neither party may give binding 
notice by facsimile. 

20.2 No Implied Waiver. No failure by either party to insist upon the strict performance of any 
obligation of the other party under this Lease or to exercise any right, power or remedy consequent upon a· 
breach thereof shall constitute a waiver of any such breach or of such term, covenant or condition. No 
express written waiver of any default or the performance of any provision hereof shall affect any other 
default or perfonnance, or cover any other period of time, other than the default, performance or period of 
time specified in such express waiver. 

20.3 Entire Agreement The parties intend that this Lease (including all of the attached 
exhibits, which are made a pmt of this Lease) shall be the final expression of their agreementwith respect 
to the subject matter hereof and may not be contradicted by evidence of any prior or contemporaneous 
written or oral agreements or understandings. The patties further intend that this Lease shall constitute 
the complete and exclusive statement of its terms and that no extrinsic evidence whatsoever (including 
prior drafts hereof and changes therefrom) may be introduced in any judicial, a,dministrative or other legal 
proceeding involving this Lease. 

20.4 Amendments. Except as specifically provided herein, neither this Lease nor any term or 
provisions hereof may be changed, waived, discharged or terminated, except_ by a written instrument 
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signed by the party against which the enforcement of the change, waiver,. discharge or termin.ation is 
sought. 

20.5 Interpretation of Lease. The captions preceding the articles and sections of this Lease and 
in the table of contents have been inserted for convenience of reference only and such captions shall in no 
way define or limit the scope or intent of any provision of this Lease. This Lease has. been negotiated at 
arm's length and between persons sophisticated and knowledgeable in the matters dealt with herein and 
shall be interpreted to achieve the intents and purposes of the parties, without any presumption against the 
party responsible for drafting any part of this Lease. Provisions in this Lease relating to number of days 
shall be calendar days. Use of the word "including" shall mean "including, without limitation." 
References to statutes, sections, ordinances or regulations are to be construed as including all statutory, 
ordinance, or regulatory provisions consolidating, amending, replacing, succeeding or suppiementing the 
statute, section, ordinance or regulation. Whenever the singular number is used in this Lease and when 
required by the context, the same includes the plural, the plmal includes the singular, and the masculine 
gender includes the feminine and neuter genders, and the word "person" shall include corporation, 
partnership, firm, limited liability company, and association. · 

20.6 Successors and Assigns. Subject to the provisions of Section 5 [Assignment or 
Subletting], the tenns, covenants and conditions contained in this Lease shall bind and inure to the benefit 
of Tenant and City and, except as otherwise provided herein, their personal representatives and successors 
and assigns. 

20.7 No Third-Pruty Beneficiaries. There ru·e no third-party beneficiaries to this Lease. 

20.8 No Joint Venture. It is expressly agreed that City is not, in anyway or for any purpose, a 
partner of Tenant in the conduct of Tenant's business or a member of a joint enterprise with Tenant, and 
does not assume any responsibility for Tenant's conduct or performance of this Lease. 

20.9 . Brokers. Neither pruty has had any contact or dealings regarding the leasing of the 
Premises, nor any communication in connection therewith, through any licensed real estate broker or 
other person who could claim a right to a commission or finder's fee in connection with the lease 
contemplated herein. In the event that any broker or finder perfects a claim for a commission or finder's 
fee based upon -any such contact, dealings or conuimnication, the pruty through whom the broker or finder 
makes his/her claim shall be responsible for such commission or fee and shall indemnify, defend, and 
hold hannless the other party from any and all Losses incurred by the indemnified party in defending 
against the same. The provisions of this Section shall survive any termination or expiration of this Lease. 

20.1 O Severability. If any provision of this Lease of the application thereof to any person, entity 
or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the 
application of such provisionto persons, entities or circumstances other than those as to which it is 
invalid or 'unenforceable, shall not be affected thereby, and each other provision of this Lease shall be 
valid and be enforceable to the full extent permitted by law. 

20.11 Governing Law. This Lease shall be construed and enforced in accordance with the laws 
of the State· of California and the Charter of the City and County of San Francisco. 

20.12 Attomeys' Fees. In the event that either City or Tenant fails to pe1form any of its 
' obligations under this Lease or in the event a dispute arises concerning the meaning or interpretation of 

any provision of this Lease, the defaulting pmty or the party not prevailing in such dispute, as the case 
may be, shall pay any and all costs and expenses incurred by the other party in enforcing or establishing 
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its rights hereunder (whether or not such action is prosecuted to judgment), including;without limitation, 
court costs and reasonable attorneys' fees. For purposes of this Lease, reasonable fees of attorneys of 
City's Office of the City Attorney shall be based on the fees regularly charged by private attorneys with 
the equivalent number of years of experience in the subject matter area of the law for which the City 
Attorney's services were tendered who practice in the City of San Francisco in law firms with 
approximately the same number of attorneys as employed by the Office of the City Attorney. Without 
limiting the generality of the foregoing, Tenant shall also pay all costs and expenses incurred by City 

. related to City's participation in or monitoring of any Tenant bankruptcy, insolvency, or similar 
proceedrng involving creditors' rights generally and any proceeding ancillary thereto. This Section shall 
survive expiration or earlier termination of this Lease. 

20.13 Cumulative Remedies. All rights and remedies of either party hereto set forth in this 
Lease shall be cumulative, except as may otherwise be provided herein. 

20.14 Time of Essence. Time is of the essence with respect to all provisions ofthis Lease in 
which a definite time for performance is specified. 

20.15 Reservations by City. City may (a) at any time, upon reasonable advance written or oral 
notice, enter the Premises to show the Premises to prospective tenants or other interested parties, to post 
notices of non-responsibility, to re-measure the Premises, to repair any pait of the Premises or adjoining 
areas, to install equipment for adjoining fil'eas, and for any other lawful purpose; (b) without advance 
notice, enter the Premises to conduct an environmental audit, operational audit, or general inspection, or 
in an emergency. City shall use reasonable efforts to minimize disruption in Tenant's business. Such 
entry shall not constitute a forcible or unlawful entry into or a detainer of the Premises, or an eviction, 
actual or constructive of Tenant from the Premises. City reserves the exclusive right to use all areas of the 
Airpo1t not comprising the Premises, and the exterior walls and roofs the Premises. City reserves the 
exclusive right to use such areas together with the right to install, maintain, use, repair, and replace pipes, 
ducts, conduits, wires, columns, and structutal elements serving other parts of the Airport in and through 
the Premises. This reservation in no way affects maintenance obligations imposed in this Lease. 

20.16 Survival of Indemnities. Expiration or termination of this Lease shall not affect the right 
. of either party to enforce any and all indemnities and representations and warranties given or made to the 
other party under this Lease, nor shall it effect any provision ofthis Lease that expressly states it shall 
survive termination hereof. Each party hereto specifically acknowledges and agrees that, with respect to 
each of the indemnities contained in this Lease, the indemnitor has an immediate and independent 
obligation to defend the indemnitees from any claim which actually or potentially falls within the 
indemnity provision even if such allegation is or may be groundless, fraudulent or false, which obligation 
arises at the time such claim is tendered to the indemnitor by the indemrutee. Further, Tenant's obligation 
to make payments to City in respect of accrued charges (including those which have not yet been billed) 
and to make repairs (im.cluding those relating.to the return of the Premises to City) which are accrued at 
the expiration or earlier termination of this Lease shall survive the expiration or earlier termination of this 
Lease. 

20.17 Quiet Enjoyment and Title: Tenant, upon paying the Rent hereunder and p·erforming the 
covenants hereof, shall peaceably and quietly have, hold and enjoy the Premises and all appurtenances 
during the full Term as against all persons or entities claiming by and through City, Tenant expressly 

. acknowledges that Tenant's right to quiet possession of the Premises does not preclude City's right to 
make changes and additions to the Airport, including the Premises, and to do work in the Premises as 
permitted by this Lease. 
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20.18 No Right of Redemption. Tenant waives any right of redemption or.reinstatement of 
Tenant under any present or future case law or statutory provision (including Code of Civil Prpcedure 
Sections 473 and 1179 and Civil Code Section 327 5) in the eve1).t Tenant is dispossessed from the . 
Premises for any reason. This waiver applies to future statutes enacted in addition or in substitution to the 
statutes specified herein. 

20.19 Accord and Satisfaction. The payment by Tenant or the receipt by City of a lesser amount 
than the rent stipulated in this Lease may be, atCity's sole option, deemed to be on account of the earliest 
due stipulated rent, or deemed to be on account of rent owing for the current period only, notwithstanding 
any instructions by or on behalf of Tenant to the contrary, which instructions shall be null and void, arid 
no endorsement or statement on any check or any letter accompanying any such check or payment will be 
deemed an accord and satisfaction, ai1d City may accept such check or payment without prejudice to 
City's right to recover the balance of such rent or payment or pursue any other remedy available in this 
Lease, at law or in otherwise, including possession of the Premises. City may accept any partial payment 
from Tenant without invalidation of any contractual notice required to be given herein (to the extent such 
contractual notice is required) and without invalidation of any notice given or required to be given 
pursuant to applicable law. In such .event, if City shall receive any such partial payment after it shall have 
commenced m1 action against Tenant, City may amend its action as contemplated by Section 1161.1 ( c) of 
the California Civil Code to reflect any such partial payment, and no such payment shall limit ani of · 
City's rights to continue the action .. 

20.20 Joint and Several Liability. The liabilities hereunder of the entities and/or person(s) 
comp1ising Tenant shall be joint and several. · 

20.21 Estoppel Statements. Within ten (10) days after request therefor by City, Tenant shall 
deliver, in recordable form, an estoppel statement certifying that this Lease is in full force and effect; the 
date of Tenant's most recent payment of Rent, and that Tenant has no defenses or offsets. outstanding, oi· 
stating those claimed, and any other information reasonably requested. Failure to deliver said statement 
within the specified pe1iod shall be conclusive upon Tenant that: (i) this Lease is in full force and effect, 
without modification except as maybe represented by City; (ii) there are no uncured defaults in City's. 
performance and Tenant has no right of offset, counterclaim or deduction against Rent hereunder; and 
(iii) no more than one month's Base Rent has been paid in advance. Notwithstanding the .conclusiveness 
of Tenant's failure to deliver such statement, Tenant's failure shall constitute a breach of this Lease. 

20.22 Authority. If Tenant signs as a corporation, a limited liability company, or a partnership, 
each of the persons executing this Lease on behalf of Tenant .does hereby covenant and warrant that 
Tenant is a duly authorized and existing entity, that Tenant has and is duly qualified to do business in 
California, that Tenant has full right and authority to enter into this Lease, and. that each and all of the 
persons signing on behalf of Tenant are authorized to do so. Upon City's request, Tenant shall provide 
City evidence reasonably satisfactory to City c'onfinning the foregoing representations and warranties. 

20.23 Consents.· If City is required to reasonably grant consent or approval, but does not do so, 
Tenant's sole and exclusive remedy is to seek specific perfotmance and in no event will City be liable for 
any monetary dmnages. . 

20.24 Options Personal. If and to the extent Tenant has an option to extend the Term of this 
Lease, such option is personal to the original Tenant and may be exercised only by the original Tenant · 
while occupying the Premises who does so without the intent of thereafter making any Transfer, and may 
not be exercised by or assigned, voluntarily or involuntarily, by or to any person or entity other than· 
Tenm1t; unless the foregoing prohibition is waived by Director. The options, if any, herein granteq. to 
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Tenant are not assignable separate and ap·art from this Lease, nor may any option be separated from this 
Lease in any manner; either by reservation or otherwise. 

20.25 Counterpmis. This Lease may be executed in two or more counterparts, each of which 
shall be deemed an original, but all of which taken together shall constitute one and the same instrument. 

Ill 

Ill 
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IN WITNESS WHEREOF, the paities have executed this Lease as of the Effective Date. 

TENANT: XpresSpa S.F. International, LLC, 
[signatories to also initial Summary] a New York limited liability company 

By:~. 

Name: ~/"-N l~v-'1.10:. 
(type or print) 

Title: C... 'c:. u 

CITY: CITY AND COUNTY OF SAN FRANCISCO, 
[signatories to also initial Summary] a municipal corporation, 

acting by and through its Airport Commission 

AUTHORIZED BY 
AIRPORT COMMISSION 

Resolution No.:/8- (!)/5(,e, 

. Adopted: 5"' Ir ~/I &1 

A~tt_ ~ 
· · · mission · 

APPROVED AS TO FORM: . 
DENNIS J. HERRERA, 
City Attorney 

Ivar C. Satero 
Airport Director 

X:\TENANTS\Xpres_Spa\Agreements\T2 Specialty Retail Concession Lease No. 5 XpresSpa (finul)._docx 
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LIST OF EXHIBITS 

EXHIBIT A - Description of Premises 

EXHIBIT B - Use and Operational Requirements 

EXHIBIT C-1- Form of Performance Bond 

EXHIBIT C-2- Form of Letter of Credit 
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EXHIBIT A 
PREMISES TERMINAL 2 SPECIALTY RETAIL CONCESSION LEASE NO. 5 

A total of one FacWty, comprising approximately 1009 square feet of space located in Terminal 2, 
Boarding Area D, San Francisco International Airpo1t, as described on the attached drawings, broken 
down as follows: 

Location No./Description of Facility 

· · Space No. D.2257 

Exhibit A- Page 1 
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EXHIBITB 
USE AND OPERATIONAL REQUIREMENTS 

1) GENERAL REQUIREMENTS: AUproducts are sold on a non-exclusive basis, and Airport 
reserves the right to sell and to permit other Airport tenants to sell the same or similar products. 
All such items must be sold at retail. Tenant may not display, sell, rent, or otherwise offer any 
product without Director's written prior consent. 

2) REQUIRED/OPTIONAL PRODUCTS: In the event Director permits any product to be sold 
or offered that is not listed below, changes the required or. optional offerings listed below, or 
otherwise modifies the Permitted Use or operational requirements under this Lease, this Exhibit 
shall be deemed amended without need for a formal amendment of this Lease . 

. Tenant shall operate XpresSpa, a specialty retail store, specializing in the sale of, on a 
nonexclusive basis, services and merchanp.ise reflective of an Wellness Center concept with spa 
service, gym services and associated retail merchandise. . 

· Wellness Servi<:es 
Massage, Manicure, Pedicure, Waxing, Facials, XpresCryo Facial, Localized Cryo, Compression 
Therapy, Salt Room, Delos Services, and Personal Care 

Gym Services 
Cardio Equipment, Showers, Stretching Space, and Workout Apparel for Rent or Purchase 

Associated Retail Merchandise 
Face Masks, Eye Masks, Massagers, Comfmt Items, Lululemon Apparel, and local Bay Area 
Brands: Frankie and Myrrh, Metta Good, and Heliotrope San Francisco 

3) PROHIBITED MERCHANDISE: Tenant understands and agrees that the :following products 
or services are not included within the Permitted Use, without the prior written consent of 
Director, which consent may be granted or denied in Director's absolute and sole discretion. 

( a) The sale or delivery of any duty free/in-bond merchandise. 

(b) Any and all sales from vending machines or other mechanical devices, including but 
not limited to such items as: cigarettes, candy, maps, coffee, and soft drinks, 
newspapers, stamps, insurance policies, and dispensation of cash, mbney orders and 
checks. 

( c) Any and all sales of meals, and alcoholic beverages by the drink, whether for 
immediate consumption or for public sale. 

( d) Freshly prepared popcorn or peanuts in the shell or other baked products intended for 
immediate consumption. · 

(e) Any and all sales or rental of telecommunications equipment. 

(f) Any and all sales of phone cards. 

(g) Any and all sales of bottled water and boxed, bottled, and canned juice, intended for 
immediate consumption. · 
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4) AIRPORT WASTE MANAGEl\'.lENT PROGRAM: Tenant shall dispose of waste in a 
· manner that produces the very least possible contribution to a landfill. Tenant must maximize 
recyclµig, composting and compostable to-go containers and utensils. Tenant must donate un
used food that is fit for human consumption to the Airpo1t's food donation program to the fullest 
extent possible. · 

5) . OTHER OPERATIONAL REQUlREl\'.lENTS: 

SUSTAINABILITY IN DESIGN & CONSTRUCTION 

Tenant will transform the indoor environment by placing health and wellness at the center of their 
design and c.onstrnction decisions. Tenant will use moss walls, enhanced circadian lighting and 
air purifiers with high-efficiency particulate air filters throughout the spa that will remove 99 .9% 
of dust particles and impurities :from the air. Additionally, tenant will use Biocide-Free, Natural 
Paint, Recycled Rubber, Green Ce1tified, LEED Certified, and Greenguard Indoor Air Quality 
Certified products for their various materials and finishes. 

CUSTOl\'.lER SERVICE AND QUALITY CONTROL 

Tenant will operate with a focus on delivering a superior customer experience, ensuring 
the highest levels of service and satisfaction. 

Tenant will ensure delivery of customer service through the following 
effo1ts: 
" Tenant will implement a Spa Concie1;ge position to meet and greet passengers to help them 

assess their needs, intake their infonnation, review or update their profile and preferences and 
guide them to their service. 

" Tenant's District/ Area Managers and District/Regional Managers will assure quality 
standards, policies and procedures are being met. 

" Tenant will have a U.S.-Based 24-Hour Customer Service line and full-time staff at Spa 
Support Center to track and follow up on any issues. 

" Tenant will survey passengers immediately after service to closely monitor service levels and 
ilmnediately respond to any issues. 

• Tenant's Spa Manager, Key Holder, Area Manager and Director of Operations will be 
reachable 24 hours a day via email, text and cell phone to address emergency situations. 

Tenant will utilize the following staffing plan to ensure delivery of customer service: 
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SFOT2 

·6;00AM-
2:00PM 

MT 

NT/Cosmo 

3:00PM-
11:00PM 

NT/Cosmo NT/C::osrno 

CUSTOMER COMPLAINT PRO.CEDURE 

NT/Cosmo· NT/Cosmo 

With respect to customer complaint/comment issues, Tenant shall utilize the following brief 
outline of Tenant's approach to ensure all customers are satisfied. 

Step, Action, Detail 

1. Listen 

• Listen carefully to everything the customer says 
• Probe for clarity ifnecessaiy 

2. Apologize 

NT/Cosmo 

• Say that you are sony for the inconvenience that the customer has experienced (whether 
you agree with it or not) 

• Be sincere - the customer will notice if you are not. A sincere apology usually defuses a 
customer's anger 

• Personally accept responsibility for the problem and its resolution 
3. Restate the situation · 

• Restate the problem as the customer described it to you to make certain that you 
understand exactly what the customer means 

• Tell ( and show, if possible) the customer that you will do everything possible to help 
solvethe probleni immediately. This helps diminish the customer's dissatisfaction. 

4. Show empathy 

• Make sure that you communicate clearly to the customer so that they understand that you 
lmow how they feel 

• Do not patronize or try to pacify them 
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• · Use phrases such as "I understand ... ," "I know how you feel. .. ," or "I can see why 
you're upset. ... " 

5. Take action 
• Although you probably know exactly what you can and should do to help the customer, 

ask them what they want by saying "What would you like me to do for you 7" 

Facility Maintenance Plan 

To ensure that the stores are both clean and well maintained, Tenant shall follow daily, weekly 
and monthly maintenance lists that store managers and associates shall use to guide their actions. 
Tenant shall ensure the majority of daily tasks are performed before the store opens for business 
and after the store closes to focus on the customer's shopping experience. Tenant shall ensure 
employees are trained to evaluate the daily maintenance needs ofthe store and perform tasks as 
appropriate while remaining transparent to customers. The following checklist illustrates typical 
tasks. 

Daily 
D Clean all v10od/plastic glass 
D Clean and check signage holders/plexi for cracks/wear 
D Clean products and bulk out boxes 
D Check batteries in products displays 
D Check for missing signage 
D Check for shopworn products 
D Fill bulk out quantities 
D Vacuum carpet/clean floor 
D Empty wastebaskets; Clean chrome and mirrors 
D Clear and clean employee break area 
D Clean cash-wrap area; Straighten display areas 
D Touch-up exterior windows 
D Dust massage chair display 
D Check all lights and replace bulbs as necessary 
(Tasks performed prior to store opening, throughout the day and after store closes) 

Weekly (These items inay occur more frequently depending on store traffic levels.) 
· D Sweep or Vacuum under tables - edge carpet 
D Clean copper and brass, Mop entryway floors 
D Clean pendant light :fixtures 
D Check for missing or worn signage 
D Check for shopworn products 
0 Dust exterior sign; Sweep stockroom floor 
D Clean windows - inside and out; Clean under wall units 

Monthly (These items may occur more frequently depending on store traffic levels.) 
0 Clean break area (i.e. microwave, refrigerator, etc.) 
0 Clean hanging signs - do during floor changes 
D Vacuum window display area when windows change 
0 Clean fans inside and out· 
0 Clean A/C vents 

Quarterly (These items may occur more frequently depending on store traffic levels.) 
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D Clean inside of Pro-lighted mirrors 

Bi-Annual (These items may occur more :frequently depending on store traffic levels.) 
D Replace broken or stained ceiling tiles 

Annual (Thes~ items may occur more :frequently depending on store traffic levels.) 
D Touch up paint after Christmas 
0 Have carpet cleaned 

As Needed 
D Clean door to bacJrroom; Remove stray monofilament and hangers :from ceiling; Tie 
wires under ta,bles - do during floor changes; Replace equipment1 fixtures, tile, carpeting 

6) PAYMENT CARO INDUSTRY (PCI) DATA SECURITY STANDARD 
REQUIREMENTS: 

A. For purposes of this subsection, the term "Cardholder Data" means personally identifiable 
data about the cardholder (i.e. the plastic card number, card expiration date in combination 
with the plastic card number, cardholder name in combination with the plastic card number 
and/or sensitive authentication data (track data/magnetic stripe, verification numbers CVV2, 
CVC2, CID, and PIN Block). This term also accounts.for other personal insights gathered 
about the cardholder (i.e., addresses, telephone numbers, and so on), assigned by the card 
issuer that identifies the cardholder's account or other cardholder personal infonnation. For 
purposes of this section, a "Tenant" means any person or entity that st9res, processes, 
transmits or otherwise is permitted access to Cardholder Data, while performing the 
Pennitted Uses authorized in this Lease. Customer Infmmation shall include cardholder data 
and such other customer information as may be defined elsewhere in this Lease. 

B. As a Merchant or Service Provider as defined by the PCI Security Council, Tenant must be 
familiar with and adhere to the Payment Card Industry Data Security Standards (PCI 
DSS). This requirement includes, but is not limited to, full compliance With the twelve (12) 
DSS Security Standards as published by the PCI. Security Standards Council at all times. The 
cunent standards may be found at https://www.pcisecuritystandards.org/index.php. Tenant is 
responsible for keeping infom1ed about any anci all modifications to the PCI DSS, and shall · 
validate yearly compliance with PCI DSS by completing the appropriate Self-Assessment 
Questionnaire (SAQ) or Repo1t On Compliance (ROC) and accompanying Attestation of . 
Compliance (AOC). Tenant must provide copy of the compliance validation documentation 

. to San Francisco International Airpmt Revenue Development and Management office eve1y 
12 months. Should any assessment result in evidence of non-compliance with PCI DSS 
standards, Tenant shall immediately: (1) provide written notification to the Airport regarding 
the specific compliance failures and a Remediation Action Plan Tenant intends to undertake 
to come into compliance; and (2) immediately remediate operations to come into compliance. 

i. Tenant represents and wammts that it shall implement and maintain 
Payment Card Industry Data Security Standard Requirements ("PCI Data Security 
Standard Requirements") for Cardholder Data, as they may be amended by the PCI 
Security Standards Council from time to time. The current PCI Data Security Standard 
Requirements are available on the following internet site; 
https://www.pcisecuritystandards.org/. As evidence of compliance with PCI DSS, 
Tenant shall provide current evidence of compliance with these data security standards 
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.,, 

certified by a third party authority recognized by the payment card industty for that 
purpose. 

ii. Tenant shall maintain and protect in accordance with all applicable 
federal, state, local and PCI laws, rules and regulations the security of all Cardholder 
Data when performing the Permitted Uses under this Lease. Tenant will use reasonable 
precautions, including but not limited to, physical, software and network security 
measures, employee screening, training, and supervision and appropriate agreements 
with employees, to prevent anyone other than City or its authorized employees from 
momtoring, using, gaining access to or learning the import of the Cardholder Data; 
protect appropriate copies of Cardholder Data from loss, corruption or unauthorized 
alteration; and prevent the disclosure of passwords and other access .contt·ol information 
to anyone. 

m. Tenant shall indemnify, defend, protect and hold City harmless from and 
against any and all claims, losses, damages, notices and expenses, including without 
limitation, any fines which City may be required to pay, which result from Tenant's 
breach of the pi·ovisions of this Section. Without limiting the generality of the 
foregoing, it is expressly agreed that if City pays any fine in connection with a breach by 
Tenant of the provisions of this Section, the foregoing indemnity obligation shall require 

. Tenant to reimburse City the full amount of such fine within thirty (3 0) days of City 
delivering written notice to Tenant of City's payment of such fine. Tenant, at its sole 
cost and expense, shalffully cooperate with any investigation ofany data loss or other 
breach of Tenant's obligations underthis Section. · 

iv. The use of Cardholder Data is specifically restricted to only those 
applications directly pe1taining to payments, including transaction authentication, or as 
required by applicable law .. 

v. Ifthere is a breach or intrusion of, or otherwise unauthorized access to 
Cardholder Data stored at or for Tenant, Tenant shall immediately notify City and the 
acquiring financial institution, in the manner required by the PCI Data Security Standard 
Requirements, and provide City mid the acquiring financial institution and their 
respective designees access to Tenant's facilities and all pertinent records to conduct an 
audit of Tenant's compliance with the PCI Data Security Standard Requirements. 
Tenant shall fully cooperate with any audits of their facilities and records provided for in 
this paragraph. Any costs incurred as a result of the breach or audit shall be the 
responsibility of Tenant. 

vi. Tenant shall maintain appropriate business continuity procedures and 
systems to ensure availability and security of Cardholder Data in the event of a 
disruption, disaster or failure of Tenant's primary data systems. 

vii. Tenant's and its successors' and assigns' compliance with the PCI Data 
Security Standard Requirements expressly survives te11nination or expiration of this 
Lease. 

v111. Destrnction of Cardholder Data must be completed in accordance with 
section 9 of the PCI DSS. · · 
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. EXHIBIT C-1 . 
FORM OF PERFORMANCE BOND FOR AIRPORT LEASES 

______________ (Surety) 

KNOW ALL MEN BY THESE PRESENT: 

That we, , as Principal, and 
________ , a corporation duly organized and existing under and by virtue of the laws of the 
State of , as Surety, are held and firmly bound unto the City and County of San 
Francisco, acting by and through its Airport Commission, as Obligee, in the sum of 
_________ Dollars($ lawful money of the United States of America, to· 
be paid to the City and County of San Francisco, acting by and through its Airport Commission, for 
which payment, well arid truly to be made, we bind ourselves, our heirs, executors and successors, jointly 
and severally, firmly by these presents. 

WHEREAS, the Principal has entered into one or more leases, permits, .or agreements with the 
City and County of San Francisco, Airport Commission ( collectively, the "Agreements"). 

NOW, THEREFORE, the condition of this obligation is such that if the Principal shall perform 
all terms of the Agreements (which by refel'ence are made. apart hereof), including the payment of rent or. 
fees, in accordance with the terms of such Agreements, then this obligation shall be null and void, 
otherwise to remain in full force and effect; and shall be effective ________ _ 

This bond may be called upon by Obligee by a notice sent to the Smety in person or by ;registered 
mail, overnight mail, overnight courier service,· or other courier servic~ sent to our offices at: 

Any such call by Obligee shall include a statement signed by the Airport Director of the Airport 
Commission of the City and County of San Francisco, or his/her designee, to the effect that any of the 
following events has occurred or is continuing: 

a) Principal has defaulted under one or more of the Agreements; or 

b) Principal has become insolvent, or has taken the benefit of any present or future 
insolvency statute, or has made a general assignment for the benefit of creditors, or has 
filed a voluntary petition in b1!1ll<!uptcy, or a petition or answer seeking an arrangement for 
its reorganization, or the readjustment of its indebtedness under the federal bankruptcy 
laws, or under any other law or statute of the United States or any state thereof, or any 
jurisdiction available to Principal, or has consented to the appointment of a receiver, 
trustee, or liquidator of any or substantially all of its property; or 

c) A petition under any of the federal bankruptcy laws or an action under any present or 
future insolvency law or statute has been filed against Principal. 

We shall honor and pay on such caU within ten ( 10) days after receipt 
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We shall give you notice in writing by registered mail at least forty-five ( 45) days prior to the 
cancellation date, termination date or expiration date of this bond, if any is stated, of our intention to 
cancel, tenninate, or non-renew this bond. In the event we fail to give such notice promptly, then this 
bond shall be deemed renewed for an additional one-year period; 

Signed, sealed and dated this_ day of _______ ., 20 _ . 

. Principal: By: --------------------

Title: 

Seal: ----------------~-----

Surety · By: -------------------
Company: 

Title: 

Seal: 

(Attach Notary Public Certificate and Attorney-in-Fact fonn) 

Terminal 2 Specialty Retail Concession Lease No. 5 
XpresSpa S.F. Intetnational, LLC 
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EXHIBIT C-2 
FORM OF LETTER OF CREDIT FOR AIRPORT LEASES 

· Airport Commission 
City and County of San Francisco 
Attn: Chief Business and Finance-Officer 
San Francisco International Airport 
International Terminal, No. Shoulder Bldg., 5/F 
PO Box 8097 
San Francisco, CA 94128 

Ladies and Gentlemen: 

Irrevocable Letter. of Credit No. __ _ 

We hereby establish an irrevocable letter of credit in your favor in the amount of 
_______________ United States Dollars (US$ for the 
account of ("Account Party"), available by your draft at sight, when 
accompanied by the following document: 

A statement signed by the Airport Director of the Airport Commission of the City and 
County of San Francisco, or his/her designee, to the effect that any of the following events has 
occurred or is continuing: · · 

a) Account Party has defaulted under the one or more agreements with the City and County 
of San Francisco, acting by and through its Airport Commission at San Francisco 
International Airport; or 

b) Account Party has become insolvent, or has taken the benefit of any present or future 
insolvency statute, or has made a general assignment for the benefit of creditors, or has 
filed a voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for 
its reorganization, or the readjustment of its indebtedness under_ the federal bankruptcy 
laws, or under any other law or statute of the United States or any state thereof, or any 
jurisdiction available to Account Party, or has consented to the appointment of a receiver, 
trustee, or liquidator of any or substantially all of its property; or 

c) A petition under any of the federal bankruptcy laws or an action under any present or 
future insolvency law or statute has been filed against Account Party. 

Terminal 2 Specialty Retail Concession Lease No. 5 
XpresSpa S.F. International, LLC 
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Drafts drawn under an:d in compliance with the terms of this letter o{credit will be duly honored 
·by us upon presentation and delivery of the statement specified above. Partial draws are permitted. Such 
drafts may be presented in person or by registered mail, overnight mail, overnight courier service, or other 
courier service sent to our offices at: 

We shall give you notice in writing by registered mail at least forty-five (45) days prior to the 
cancellation date or expiration date of this letter of credit, if any is stated, of our intention to cancel or 
non-renew this letter of credit In the event we fail to give such notice promptly, then this letter -of credit 
shall be deemed renewed for an-additional one-year period. Subject to the foregoing, this letter of credit 
shall expire on , 20 _. 

Terminal 2 Specialty Retail Concession Lease No. 5 
XpresSpa S.F. International, LLC 
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AIRPORT C.OMMISS!ON 

CITY AND COUNTY OF SAN FRANCISCO 

RESOLUTION NO. 18-0156 

AW ARD OF THE TERMINAL 2 SPECIALITY RETAIL CONCESSION LEASE NO. 5 
TO XPRESSPA S.F. INTERNATIONAL, LLC 

WHEREAS, by Resolution No. 17-0190, adopted.on August 15, 2017, the Airport Commission 
("Commission") authorized Staff to commence the competitive selection process 
and issue a Request for Proposals ("RFP") for the Terminal 2 Specialty Retail 
Concession Lease No. 5 (the "Lease"); and · · 

WHEREAS, by Resolution No. 17-0306, adopted De_cember 5, 2017, the Commission 
approved the minimum requirements and lease specifications, and authorized 
Staff to accept proposals for the Lease; and · 

WHEREAS, on April 11, 2018, Staff received two wellness center proposals from XpresSpa 
S.F. International, LLC and SPA BR SFO, LLC dba Be Relax; and 

WHEREAS, a three-member panel reviewed the qualifying proposals and determined 
XpresSpa S.F. International, LLC to be the hlghest-ranking, responsive and 
responsible proposer; now; therefore, be it · 

RESOLVED, that this Commission hereby awards the Terminal 2 Specialty Retail Concession 
Lease No. 5 to XpresSpa S.F. International, LLC, under the conditions set forth in 
the Staff memorandum on file with the Comµiissimi Secretary, including, but not . 
limited to, a term of seven years for one post-security location, and a Minimum 
Annual Guarantee of $145,000.00 for the first year of the Lease, and.subject to its 
compliance with the Nondiscrimination in Employment Program and Equal 
Benefits Ordinance; and, be it further 

· RESOLVED, that the Commission Secretary is hereby directed to reqµest approval of the Lease 
by Resolution of the Board of Supervisors pursuantfo Section 9.118 of the · 
Charter of the City and County of San Francisc?. 

. . 
I hereby certijj, that the foregoing resolution was adopted by the Ai1port Commission 

at its meeting rf-------MA.........-Y-1-tt--5 ~,,__,______.,/"'\ . 
flrk_ utJ£fb· 
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TO: 

FROM: 

SUBJECT: 

San Francisc;o International Airport 

l.Y.IEMORANDUM 
May 15, 2018 

AIRPORT COMI\1ISSI0N 
Hon. Larry Mazzola, President 
Hon. Linda S. Crayton, Vice President 
Hon. Eleanor Johns · 
Hc;m. Richard J.. Guggenhlme 
Hon. Peter A. Stem 

Airport Director 

Award of the Terminal 2 Specialty Retail Concession Lease No. 5 

DIRECTOR'S RECOMMENDATION: (1) AWARD THE TERI\1INAL 2 SPECIALTY RETAIL 
CONCESSION LEASE NO, 5 TO XPRESSPA S.F. INTERNATIONAL, LLC; AND (2) DIRECT 
THE COIYilVIISSION SECRETARY TO REQUEST APPROVAL OF THE.LEASE FROM THE 
BOARD OF SUPERVISORS. 

Executive Summary 

The proposal evaluation process for the Terminai 2 Specialty Retail Concession Lease No. 5, 
Wellness Center ("Lease") has cdncluded and Staff recommends award of.the Lease to the highest
rankingtesponsi:ve and responsible proposy"r, XpresSpa S.F. International, LLC, for the operation of 
an XpresSpa wellness center. 

Background 

By Resolution No. 17-0190 adopted on August 15, 2017, the Airport Commission ("Commission") 
authorized Staff to commence the competitive selection process and issue two Requests for Proposals 
("RFPs") for leases in ·Terminal 2. The Terminal 2 Specialty Retail Concession Leases; Nos. 1 · · 
through 5, were packaged under one RFP. The ·other RFP Wl:)-S for the Teiminal 2 Casual Dining 
Food & Beverage Concession Lease No. 6. 

Staff conducted an informational meeting wherein each of the le8;ses were presented to the interested 
parties. Staff gathered feedback from P.otential proposers and clarified or changed business terms 
where appropriate. 

By Resolution No. 17-0306, adopted December 5, 2017, the Commission approved the minimum 
requirements and lease specifications including modification of the cortcept for Lease No. 5 from 
Sunglasses & Cosmetics to a Wellness Cente1:, and authorized Staff to accept proposals. As a result, 
Staff postponed the RFP submission deadline for Lease No. 5 from the original date of January 31, 
2018, to April 11, 2018. · 

By Resolution Nos. 18-0071, 18-0072, 18-0073, and 18-0074 adopted·March 20, 2018 the 
Commission awarded Specialty Retail Leases Nos. 1 through 3 and Casual Dining Food & Beverage 

THIS PRINT COVERS CALENDARITEMNO. 1/) 
Al!l.PORT COMMISSlON CITY AND COUNTY OF°SAN FRANCISCO 

MA.HK FARRELL LARRY MAZZOLA LINDA S. CRAYTON ELEANOR JOHNS RICHARD J. GUGGENHIME PETER A. STERN IVAR C. SATERO 
MAYOR PRE5rDENT VICE PRESIDENT AIRPORT DIRECTOR 

Post Office Box 8097 San Francisco, California 94128 Tel 650.821.S~eJ tf 650. 821 .5005 www.flysfo.com 



Members, Airport Commission -2-. May 15, 2018 

Lease No. _6 to the recommended operators. The Airport did not receive any proposals :in-response to 
the RFP_ for Lease No. 4 and Staff is creating another RFP for the opportunity. · · 

· In response to the RFP for L;ase No. 5, the-Airport received two proposals by the April 11, 2018 
Submittal deadline. · · 

Staff determined hath proposals met the RFP' s minimum qualifications. An evaluation panel was 
convened to review and score the qualifying proposals. The panel members consisted of a s·afety . 
Health & Wellness director; an A. viatiqn Management property manager; and a Planning, Design and 
Construction project manager. The evaluation panel's selection for highest-ra:pk:ing, responsive, and 
responsible proposer is identified below, along with all other proposers. · 

PROPOSER CONCEPT NAME · ·scoRE 

Highest-Ranking: 
XpresSpa S .F. International, LLC XpresSpa 80.20 

SPA BR SFO, LLC Be Relax . 77.53 

The Minimum Annual Guarantee ("MAG") for the first lell;se year is $145,000:00. Base rent is the 
greater .of the MAG or percentage rent of 12% of Gross Revenues for service, plus 14% .of Gross 
Revenues for retail merchandise. The term js seven years. XpresSpa proposes spa services, gym 
equipment and some associated retail merchandis~. · 

XpresSpa currently operates across the United States, has four locations at SFO, and has been at San 
Francisco International Airport since 2007. · · 

Recommendation 

I recommend tliat the Commission (1) award the Terminal 2 Specialty Retail Concession Lease No. 5 
to XpresSpa S.F. Intei;national, LLC; and (2) direct t · Commissi9n Secretary t9 request approval ·of 
the Lease from the Board of Supervisors. 

Prepared by: Leo Fermin 
Chief Business 8[, Finance Officer 

Attachments 
. \ 
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XpresSpa S.F. International, LLC 
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. ~ ,f ·~~,_cf\}. ~\P\' 1 ::, c r ':, 
BO r:,. h Li C, C •. - ;-- ,. , ,. 1 c:. c n San Francisco International Airport 

c,. c t~~ r i-~ J·). 1 ·j ·-· 1 ,_ •• ~, •• • 

" ., pi.• \, 2.2 July 9, 2018 

2nm JUL 21 n · · 
Ms. Angela Cal~!',I? __}1_--.,· 
Clerk of the Boa¥d ~ 
Board of Supervisors 
City Hall 
1 Dr. Carlton B. Goodlett Place, Room 244 

. San Francisco, CA 94102-4689 

Subject: Terminal 2 Specialty Retail Concession Lease No. 5 - Lease No.18-0156 
between XpresSpa S.F. ·International, LLC and the City and County of San 
Francisco, acting by and through its Airport Commission · 

Dear Ms. Calvillo: 

Pursuant to Section 9.118 of the City Charter, I am forwarding for the Board of Supervisors' 
approval, an original single-sided and two·single-sided, black and white copies of the proposed 
Resolution, which approves Terminal 2 Specialty Retail Concession Lease No. 5 - Lease 
No. 18-0156 between the City and County of San Francisco, acting by and through its Airport 
Commission, and XpresSpa S.F. International, LLC. 

The following is a list of accompanying documents (three sets): 

• Board of Supervisors Resolution (one original and two copies); 
• Approved Airport Commission Resolution No. 18-0156; 
• Memorandum accompanying Airport Commission Resolution No. 18-0156; 
• SFEC-126 (Board of Supervisors and Mayor's Office) for XpresSpa SF 

lnternationa( LLC, and; 
• A copy of Terminal 2 Specialty Retail Concession Lease No. 5 -

Lease No. 18-0156 approved as to form by the City Attorney's Office. 

The following person may be contacted regarding this matter: 

Cheryl Nashir 
Director, Revenue Development and Management 
(650) 821.4500 

. cheryl.nashir@flysfo.com 

Enclosures 

cc: Cheryl Nashir, Revenue Development and Management 
Cathy Widener, .Governmental Affairs 

AIRPORT COMMISSION CITY AND COUNTY OF SAN FRANCISCO 

MARK FARRELL LARRY MAZZOLA LINDA S. CRAYTON ELEANOR JOHNS RICHARD J. GUGGENHIME PETER A. STERN IVAR C. SATERO 

MAYOR PRESIDENT VICE PRESIDENT AIRPORT DJ RECTOR 
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File No. 180824 
FORM SFEC-126: 

NOTIFICATION OF CONTRACT APPROVAL 
ampa1gn an overnmen a on uc o e (S F C d G t 1 C d t C d § 1 126) 

City Elective Officer Information (Please print clearly.) 

Name of City elective officer(s): City elective office(s) held: 

Members, Board of Supervisors Members, Board of Supervisors 

· Contractor Information (Please print clearly.) · 
Name of contractor: 

XpresSpa S.F. International, LLC 
Please list the names of (I) members of the contractor's board of directors; (2) the contractor's chief executive officer, chief 
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4) 
any subcontractor listed in the bid or contract; and (5) any po.litical committee sponsored or controlled by the contractor. Use 
additional pages as nec~ssary. 
l)N/A 
2) Edward Jankowski, President; Andrew Perlman, CEO; Anastasia Nyrkovskaya, Treasurer 
3)N/A 
4)N/A 
5)N/A 
Contractor address: 

780 Third Ave., 12TH Fl, New York, NY 10017 

Date that contract was approved: Amount of contract: 

$145,000.00 

Describe the nature of the contract that was approved:· 

Terminal 2 Specialty Retail Lease No. 5 for one facility located in Terminal 2 Post-security operating as XpresSpa 

Comments: 

Lease award through a Request for Proposals process. 

This ·contract was approved by ( check applicable): 

D the City elective officer(s) identified on this form 

0 a board on which the City elective officer(s) serves ~S~an__,~F~ran~c_is_c~o~B~o~ar~d_o~f~S~uP-e~rv~is~o=r~s _______ _ 
· Print Name of Board 

D the board of a state agency (Health Authority, Housing Authority Commission, Industriai Development Authority 
Board, Parking Authority; Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island 
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits 

Print Name of Board 

Filer Information (Please print clearly.) 
Name of filer: Contact telephone number: 

Angela Calvillo, Clerk of the Board (415) 554-5184 
Address: E-mail: 

City Hall, Room 244, 1 Dr. Carlton B. Goodlett PL, SF, CA 94102 Board.o£Supervisors@sfgov.org 

Signature of City Elective Officer (if submitted by City elective officer) Date Signed 

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed 
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