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™) AMENDED IN COMMITTEE
FILE NO. 190049 | 4/29/2019  ORDINANU.: NO.

[Administrative Code - Definition of Tourist or Transient Use Under the Hotel Conversion
Ordinance] '
Ordinance amending the Administrative Code to revise the definition of Tourist or

Transient Use under the Hotel Conversion Ordinance, to change the term of tenancy

from-less-than-32-days to less than 30 days, revising the provision in the
Administrative Code providing that the term of tenancy is less than 32 days and

superseding the City’s temporary stipulated agreement that the term of tenancy is less
than 7 days; and affirming the Planning Department’s determination under the

California Environmental Quality Act;-and-making-findings-of-consist ith 4}

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in szngle underlzne ztalzcs Times New Roman font.

Deletions to Codes are in

Board amendment addltlons are in double underllned Arial font.
Board amendment deletions are in

Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Findings.

{a) The Planning Department has determined that the actions contemplated in this
ordinance comply with the California Environmental Quality Act (California Public Resources
Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of
Supervisors in File No. 190049 and is incorporated herein by reference. The Board affirms

this determination.

Supervisor Peskin :
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Section 2. Chapter 41 of the Administrative Code is hereby amended by revising

Section 41.4, to read as follows:
SEC. 41.4. DEFINITIONS.
Tourist or Transient Use. Any use of a guest room for less than a 3032-day term of

tenancy by a party other than a Permanent Resident.

Rk Ok k%

Section 3. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.

Supervisor Peskin
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Section 4. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend ohly those words, phrases, paragraphs, subsections, sections, articles,
numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal
Code that are explicitly shown in this ordinance as additions, deletions, Board amendment
additions, and Board amendment deletions in accordance with the “Note” that appears under

the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

/
ANDRE/ -ESQUIDE
Deputy %ey

n:\legana\as2019\1900242\01356215.docx

By:

Supervisor Peskin
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FILE NO. 190049

REVISED LEGISLATIVE DIGEST
(Amended in Committee, 4/29/2019)

[Administrative Code - Definition of Tourist or Transient Use Under the Hotel Conversion
Ordinance]

Ordinance amending the Administrative Code to revise the definition of Tourist or
Transient Use under the Hotel Conversion Ordinance, to change the term of tenancy to
less than 30 days, revising the provision in the Administrative Code providing that the
term of tenancy is less than 32 days and superseding the City’s temporary stipulated
agreement that the term of tenancy is less than 7 days; and affirming the Planning
Department’s determination under the California Environmental Quality Act.

Existing Law

Chapter 41 of the Administrative Code, also known as the Residential Hotel Unit Conversion
and Demolition Ordinance, regulates the conversion and demolition of residential hotel units,
in order to minimize adverse impact on the housing supply and on displaced low income,
elderly, and disabled persons resulting from the loss of such units.

Currently, Chapter 41 defines a “Tourist or Transient Use” as “[a]ny use of a guest room for
less than a 32-day term of tenancy by a party other than a Permanent Resident.”

Amendments to Current Law

This ordinance would amend the definition of “Tourist or Transient Use” in Chapter 41 to
change the term of tenancy from less than 32 days to less than 30 days; it would also
supersede the City’s temporary stipulated agreement that the term of tenancy is less than 7
days.

Background

This revised Legislative Digest incorporates amendments made to the proposed ordinance at
Land Use Committee, on April 29, 2019.

n:\legana\as2019\1900242\01356399.docx
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SAN FRANCISCO .
PLANNING DEPARTMENT

DATE: April 11, 2019
TO: Angela Calvillo, Clerk of the Board of Supervisors
FROM: Lisa Gibson, Environmental Review Officer
RE: Not a Project/Note to File under CEQA -
BOS File No. 190049, Administrative Code — Definition of
Tourist or Transient Use Under the Hotel Conversion
: Qrdinance
ATTACHMENTS:

] Planning Department Case No. 83.52E: Residential Hotel
Conversion and Demolition Ordinance, Final Negative
Declaration, June 23, 1983

° Planning Depariment Case No. 84.236T/84.564ET:
Amendments to Residential Hotel Conversion Ordinance,
Final Negative Declaration, January 9, 1985

° Memorandum to Files 83.52E Residential Hotel Conversion
and Demolition Ordinance and 84.236ET/84.564ET:
Amendments to Residential Hotel Conversion, September
22,1989

e Non-Physical and Ministerial Projects Not Covered by
the California Environmental Quality Act, March 9, 1973

As explained below, the Planning Department finds that the Board of Supervisors-
proposed legislation, BOS File No. 190049, Administrative Code — Definition of Tourist or
*.Transient Use Under the Hotel Conversion Ordinance, is not considered a project under
the California Environmental Quality Act (CEQA) or, in the alternative, that because no
new impacts would result, environmental review of the ordinance can be documented in
anote to file, updating the prior Negative Declaration prepared for previous amendments
to the Residential Hotel Conversion and Demolition Ordinance, Chapter 41 of the San
Francisco Administrative Code (“Hotel Conversion Ordinance”).

I Background

CEQA Review for the Hotel Conversion Ordinance

On June 23, 1983, the Planning Department (formerly “Department of City Planning”)
issued a Final Negative Declaration for Chapter 41 of the San Francisco Administrative
Code, commonly referred to as the Residential Hotel Conversion and Demolition

Memo

1650 Mission St.
Suite 400

San Francisco,
CA 94103-2479

Reception:
415,558.6378

fax
415,558.6408

Planning
Information:
415.558.6377



Ordinance or Hotel Conversion Ordinance.! The Negative Declaration analyzed the
ordinance, which regulated the conversion of rooms in residential hotels to other use,
including tourist occupancy, the demolition of such rooms, as well as required
construction of replacement units, if applicable. The Hotel Conversion Ordinance applied
to residential hotels citywide. The project contemplated possible physical changes to the
environment, such as replacement of units. No mitigation measures were required.

On January 9, 1985, the Planning Department issued a Final Negative Declaration for

-amendments to the ordinance affecting the definition of interested parties, time limits for
compliance, penalties for violation, and other aspects of administration of the ordinance.?
The amendments did not contemplate possible physical changes to the environment. No
mitigation measures were required.

On September 22, 1989, the Planning Department issued a memorandum to the file? for
amendments to the ordinance. The proposed amendments made several administrative
changes to the ordinance, such as revising definitions, notice requirements, reporting
requirements, and time limit replacement requirements. The 1989 amendments included
the “clarification of the requirements regarding temporary conversions, including
authorization to use some units as tourist hotel units during the summer season under
defined limited circumstances, or as weekly rather than monthly rentals during winter
months under defined limited circumstances”. The memorandum to file found that the
propo'sed amendments would be largely procedufal and housekeeping measures to
improve operation and enforcement of the ordinance, affecting only the administration of
the ordinance. The memorandum found “Clearly, they could have no physical effect on
the environment.” and therefore no new environmental review was necessary under
CEQA Guidelines Section 15162.

1 Planning Department Case No. 83.52E: Residentigl Hotel Conversion and Demolition Ordinance, Final Negative Declaration, June
23,1983,

2 Planning Department Case No. 84.236T/84.564ET: Amendments to Residential Hotel Conversion Ordinance, Final Negative
Declaration, January 9, 1985

3 A memorandum to the file memorializes that the department has looked at whether a proposed change in a project warrants
further environmental review. Consistent with‘ CEQA Guidelines Section 15162, Section 31.19(c)(1) of the San Francisco
Administrative Code states that a modified project must be reevaluated and that, “If, on the basis of such reevaluation, the
Environmental Review Officer determines, based on the requirements of CEQA, that no additional environmental review is
necessary, this determination and the reasons therefor shall be noted in writing in the case record, and no further evaluation
shall be required by this Chapter. '

4 Memorandum to Files 83.52E Residential Hotel Conversion and Demolition Ordinance and 84.236ET/84.564ET:
Amendments to Residential Hotel Conversion, September 22, 1989.
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1I. The 2017-2019 Amendments to the Hotel Conversion Ordinance

The Department has reviewed two new ordinances amending the Hotel Conversion
Ordinance since 2017:

¢ BOS Ordinance No. 0038-17 (the “2017 Amendments”) Ordinance amending
Administrative Code, Chapter 41, to update the Hotel Conversion Ordinance,
including: adding or refining definitions of tourist and transit use to change the
term of tenancy from less than 7 days to less than 32 days, comparable unit,
conversion, and low-income household; revising procedures for permits to convert
residential units; harmonizing fees and penalty provisions with the Building Code;
eliminating seasonal short-term rentals for residential hotels that have violated
provisions of the Hotel Conversion Ordinance in the previousyear; authorizing the
Dépar'tmen't of Building Inspection to issue administrative subpoenas; adding an
operative date; and affirming the Planning Department's determination under the
California Environmental Quality Act. The BOS passed this legislation on January
31, 2017.

e BOS File No. 190049 (the “2019 Amendment”) Ordinance amending the
Administrative Code to revise the definition of Tourist or Transient Use under the

Hotel Conversion Ordinance, to change the term of tenancy from less than 32 days
to less than 30 days.5

III.  CEQA Analysis

The 2017 Amendments

On December 15, 2016 the Department determined that the 2017 Amendments were not a
project because they would not have either direct or reasonably foreseeable indirect
physical impacts on the environment, and therefore were not subject to CEQA.

5 The legislation on its face changes the term of tenancy from 32 to 30 days. (See Section 2). However, the Planning
Department is aware that in pending litigation in San Francisco SRO Hotel Coalition v CCSF (San Francisco Superior Court
Case No. CPF 17-515656), the parties have stipulated that subsections 41.20(a)(2) and 41.20(a)(3), as amended in 2017 by
Ordinance No. 0038-17, are not enforceable. Therefore, the applicable term of tenancy for purposes of analysis under CEQA
is that which was in effect prior to Ordinance No. 0038-17, that is, 7 days. (CEQA Guidelines Section 15125 [Environmental

. Sefting].)

6 BOS Ordinance File 161291-2.
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The 2019 Amendment
A. The 2019 Amendment is Not a Project Under CEQA Guidelines 15060(c).

In evaluating the appropriate level of environmental review, the lead agency must first
establish whether the proposed activity is subject to CEQA. Pursuant to CEQA Guidelines
Section 15060(c), an activity is not subject to CEQA if:

(1) The activity does not involve the exercise of discretionary powers by a public
agency; :

(2) The activity will not result in a direct or reasonably foreseeable indirect physical
change in the environment; or

(3) The activity is not a project as defined in Section 15378.

CEQA defines a “project” as “an activity which may cause either a direct physical change
in the environment, or a reasonably foreseeable indirect physical change in the
environment” and is undertaken, supported, or approved by a public agency. (Pub. Res.
Code, § 21065; see also CEQA Guidelines Section 15378).

CEQA Guidelines Section 15360 defines “environment” as “the physical conditions
which exist within the area which will be affected by a proposed project including land,
air, water, minerals, flora, fauna, ambient noise, and objects of historical or aesthetic
significance. The area involved shall be the area in which significant effects would occur
either directly or indirectly as a result of the project. The environment includes both
natural and man-made conditions.”

Attached is a memorandum entitled the “Non-Physical and Ministerial Projects Not.
Covered by the California Environmental Quality Act,” which was issued by the San
Francisco Planning Department on March 9, 1973. The memorandum lists the types of
local government actions that are excluded from CEQA, pursuant to CEQA’s mandate that
local agencies enact procedures to implement the statute. (CEQA Guidelines Section
15022.) Item 1 on the attached list of City and County of San Francisco governmental
actions determined to be excluded from CEQA is: “Legislation with respect to non-
physical activities.”

The 2019 Amendment is an ordinance to revise the definition of Tourist or Transient Use
under the Hotel Conversion Ordinance, to change the term of tenancy from less than 7

SAR FRANGISCO ol
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days to less than 30 days.” Adoption of an ordinance is clearly an activity undertaken by a
public agency and thus is a potential “project” under CEQA. Nevertheless, enactment of
the ordinance does not qualify as a “project” under CEQA because there is no basis to
- conclude that it “may cause either a direct physical change in the environment, or a
reasonably foreseeable indirect physical change in the environment.” In determining
whether an activity may create a “reasonably foreseeable indirect physical change in the
environment,” as required to be a “project” under CEQA, it is important to understand
that a physical change is identified by comparing existing physical conditions with the
physical conditions that are predicted to exist when the proposed activity has been
implemented. The difference between these two sets of physical conditions, if any, is the
relevant “physical change” for CEQA purposes. (Pub. Res. Code § 21065).

Here, enactment of the 2019 Amendment would not result in a direct physical change in
the environment, as the legislation does not include a proposal for a specific physical

project, such as construction of new hotels or rehabilitation of existing ones.

Furthermore, enactment of the 2019 Amendment would not cause a reasonably foreseeable
indirect physical change in the environment. Any potential physical changes that may be
caused by enactment of the proposed legislation are too speculative or unlikely to be
considered reasonably foreseeable. The ordinance would not change the locations in which
hotels are permitted in the city. Instead, both before and after adoption of the 2019
Amendment, hotels are allowable in locations spread throughout the city. A change in the
duration of tenancy would also not alter the type of activities that regulated hotels engage
in, and therefore would not lead to reasonably foreseeable indirect physical changes in the

environment. The types of activities associated with the occupants of existing residential
hotels would not change. Therefore, whatever impacts these residential hotels have on the
physical environment today, prior to the adoption. of the proposed legislation, would
remain the same, as there is no change in the fundamental nature of the use. The amounts
of services (transit, gas, water, electricity, medical, safety, etc.) used by residential hotel
tenants will not change as a result of the ordinance. If anything, with longer tenancies there
would be less turnover of tenants and therefore a reduction of the types of activities
associated with move ins/move outs. Therefore, this legislation does not lead to reasonably
foreseeable indirect physical changes in the environment, because it would lead to no
adverse change in physical environmental conditions.

The Planning Department received the packet submitted to the Board of Supervisors by
the Zacks, Freedman and Patterson law firm on February 4, 2019. This law firm represents
SRO hotel owners currently in litigation against the City, challenging the City’s adoption

7 See foomote 5, above.
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of the 2017 Amendments to Chapter 41.8 In their packet, the hotel owners argue that the
2019 Amendment would cause environmental impacts similar to those they have raised in
the litigation, including that extending the term of tenancy defined as “Residential” use
beyond 7 days could result in significant displacement of current tenants, and related
environmental effects. Specifically, the hotel owners have argued that extending the
minimum tenancy required for residential tenants could result in displaced persons,
leading to homelessness, and resulting in physical environmental impacts such as
increased trash in public streets, discarded syringes, human feces and urination,
abandoned shopping carts in public and private spaces, pollution of waterways, increased
crime, and impacts to City services, and urban decay. Also, it has been argued that the
proposed legislation would result in hotel owners choosing to leave rooms vacant, because
it would allegedly be onerous to rent to 30 (or 32, in the case of the previous legislation)-
day tenants, or it would be difficult to find tenants for such longer periods.

The Planning Department has reviewed these claims and determined that these alleged
indirect environmental effects are speculative and are not supported by evidence. In
determining the significance of environmental effects caused by a project, CEQA
Guidelines section 15064(f) states that the decision as to whether a project may have one
or more significant effects shall be based on substantial evidence in the record of the lead
agency. CEQA Guidelines section 15064(f)(5) offers the following guidance: “Argument,
speculation, unsubstantiated opinion or narrative, or evidence that is clearly inaccurate or
erroneous, or evidence that is not credible, shall not constitute substantial evidence.
Substantial evidence shall include facts, reasonable assumption predicated upon facts, and
expert opinion supported by facts.” |

There is no support in the record that the proposed legislation would result in the above-
mentioned types of indirect physical changes in the environment, and the Department has
no reason to believe that it would, as the alleged effects are highly speculative. First, the
Department has found nothing in the 2019 Amendments, or in the 2017 Amendments, that
require hotel owners to require mohthly payments from tenants. While the minimum term
of tenancy is proposed to be changed to 30 days, from 7, the Amendments do not mandate
that hotel owners require that the tenants pay rent in monthly installments. Further, the
alleged environmental ills cited are based on other assumptions that the Department finds
unlikely, such as the assumption that most if not all hotel owners will choose to leave a
majority of their residential hotel rooms vacant, leading to displacement of current tenants,
and that such tenants, as a group, would become homeless, live in the City streets, litter
such streets, etc. In the Department’s experience, these are unreasonable assumptions, as
people’s motives for acting in one way or another are multifaceted and complex. Therefore,

8 San Francisco SRO Hotel Coalition v CCSF (San Francisco Superior Court Case No. CPF 17-515656).
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the Department finds the hypothetical environmental impacts set forth in the submittals
by the Zacks firm to be speculative and unsupported by the administrative record.
Moreover, enactment of the 2019 Amendment would not change the City’s authority to
enforce its laws, to clean up City streets, pursue affordable housing programs, or to pursue
nuisance abatement proceedings under its inherent police powers. '

The City’s homelessness problem is a complex one with multiple causes, and is not subject
to simplification and linear causal relationships, like those claimed in the letters submitted

by the attorneys for the hotel owners. The San Francisco 2017 Homeless Count & Sufvey9
states:

“The primary cause of an individual’s inability to obtain or retain housing is difficult
to pinpoint, as it is often the result of multiple and compounding causes. Nearly one
quarter (22%) of respondents reported job loss as the primary cause of their
homelessness. Fifteen percent (15%) reported drugs or alcohol. Thirteen percent (13%)
reportéd an argument with a friend or family member who asked them to leave, 12%
reported eviction, 10% reported divorce or separation, and 7% reported an illness or
medical problem.”

Moreover, the speculative impacts described above, even if any were to occur, are
considered under CEQA to be socioeconomic, rather than environméntal, impacts. CEQA .
generally does not require the analysis of socioeconomic impacts. As stated in CEQA
Guidelines Section 15131(a), “[e]conomic or social effects of a project shall not be treated
as significant effects on the environment. An EIR may trace a chain of cause and effect from
a proposed decision on a project through anticipated economic or social changes resulting
from the project to physical changes caused in turn by the economic or social changes. The
intermediate economic or social changes need not be analyzed in any detail greater than
necessary to trace the chain of cause and effect. The focus of the analysis shall be on the
physical changes.” In generai, analysis of the potential adverse physical impacts resulting
from economic activities has been concerned with the question of whether an economic
change would lead to physical deterioration in a community. The proposed legislation is
not anticipated to create an economic change that would lead to the physical deterioration
of any community within San Francisco, for the reasons stated above.

Additionally, CEQA Guidelines Appendix G XIII (Population and Housing) requires that
we ask the question: Would the project displace substantial numbers of existing housing

9 Apphed Survey Research (ASR), San Francisco 2017 Homeless Count & Survey Comprehensive Report.

accessed

February 12 2019
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' units or people, necessitating the construction of replacement housing elsewhere? The
answer here would be no; the 2019 Amendments will not lead to displacement of
substantial amounts of persons, resulting in the construction of housing elsewhere, for the
reasons set forth above Therefore, no environmental impacts would occur.

For the above reasons, the Planning Department has determined that there would be no
direct or indirect physical change in the environment as a result of enacting this legislation.
The Planning Department has determined that BOS File No. 190049 (and the preceding
Ordinance No. 0038-17) is not a project under CEQA.

B. Analysis under CEQA Guidelines Section 15162

The Department has determined that the 2019 Amendments do not constitute a “project”
under CEQA, for the reasons set forth above. However, in an abundance of caution and
to be thorough in its analysis, it has also considered whether the 2019 Amendments can
be considered to be fully evaluated under the prior Negative Declaration prepared for
the HCO, such that no supplemental environmental review is necessary now.

CEQA requires additional review when one or more of the following events occurs:

(a) Substantial changes are proposed in the project that will require major
revisions of the previous EIR or negative declaration due to the involvement
of new significant environmental effects or a substantial increase of
previously identified significant effects;

(b) Substantial changes occur with respect to the circumstances under which the
project is undertaken which will require major revisions of the previous EIR
or Negative Declaration due to the involvement of new significant
environmental effects or a substantial increase of previously identified
significant effects; or

(© New information of substantial importance, which was not known and could
not have been known with the exercise of reasonable diligence at the time the
previous EIR was certified as complete or the Negative Declaration was
adopted, becomes available, and shows any of the following: that the project
will have one or more significant impacts not discussed in the previous EIR or
Negative Declaration; significant effects previously examined will be
substantially more severe; or mitigation measures or alternatives which
would substantially reduce the significant impact have been identified, but
the project proponents decline to adopt them.

(Pub. Res. Code Section 21166; CEQA Guidelines Section 15162.)
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Here, none of these circumstances is present. For the reasons discussed above, the 2017
and 2019 Amendments would not cause any direct environmental impacts. The
Amendments would not be considered a "substantial modification" as described in San
Francisco Administrative Code Section 31.19(c). The changes in the Hotel Conversion
Ordinance included in the 2017 and 2019 Amendments are largely procedural and
administrative in nature. They would not displace substantial numbers of existing
housing umits or people, necessitating the construction of replacement housing
elsewhere, nor would they involve new significant environmental effects requiring
revisions to the Final Negative Declaration.

There are no changed circumstances that would reQuire additional analysis under City
procedures or CEQA which would require major revisions of the previous Negative
Declaration due to the involvement of new significant environmental effects. There is no

avidence that thegce Amendmente wnnld ciihatantially increace th 11
CVIULEIICE Wat oot AINCRGINCH WOlG slbotaniuany INlrease

experiencing homelessness in the City. Since the Hotel Conversion Ordinance was enacted
in 1981, the homeless population has increased commensurate with the City population.
More recently, a four-year trend of comparable Point-in-Time count data identified a two
percent increase in the number of persons experiencing homelessness in San Francisco -
between 2013 and 2017.1° As mentioned above, the primary cause of an individual’'s
inability to obtain or retain housing is difficult to pinpoint, as it is often the result of
multiple and compounding causes.

o n orae nf
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No new information of substantial importance, which was not known and could not
have been known at the time the Hotel Conversion Ordinance Negative Declaration was
adopted, became available to show any of the following: that the project will have one or
more significant impacts not discussed in the previous Negative Declaration or
mitigation measures which would substantially reduce the significant impact have been
identified, but the project proponents decline to adopt them.

The 1983 Final Negative Declaration analyzed the Hotel Conversion Ordinance, which
sought to maintain the residential hotel uses that existed at that time. The Ordinance was
adopted in 1981 in response to concerns about the loss of residential hotels as a housing
source because of the conversion of these hotels to tourist occupancy and other uses. The
Ordinance did not change any existing uses and no direct environmental impacts were
found in the Negative Declaration. The environmental effects of the Ordinance, if any,
were limited to the following potential indirect effects:

10 Tbid.
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1. The construction of new residential hotels to replace residential hotel units to be
converted or demolished, and

2. The construction of new medium-priced tourist hotels in the City as a result of
stringent regulations against conversion or demolition of existing residential hotel
units.

These two indirect effects would be subject to additional environmental review.

“Given the many other factors that contribute to the demand for tourist hotels, the lack of
any newly constructed replacement housing proposals, and the above discussion, the
Residential Hotel Conversion and Demolition Ordinance could not have a significant effect
on the environment.”"!

It is clear that the proposed modifications do not have the potential to involve "new
significant environmental impacts not considered” in the Negative Declaration. There have
been no substantial changes in the environmental setting which would require revisions
to the Negative Declaration, and no new information is now available which would change
the conclusion of the Negative Declaration that the project could not have a significant
impact on the environment. Therefore, pursuant to Section 15162 of the California
Environmental Quality Act Guidelines and Section 31.35 of Chapter 31 of the San Francisco
Administrative Code, no additional environmental review is needed.

1 Planning Department Case No. 83.52E: Residential Hotel Conversion and Demolition Ordinance, Final Negative Declaration, June
23,1983
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Date of Publication of ‘ L ,
Preliminary Negative Declarat1on . April 15, 1983

'Lééd Agency:.” City and Coynty of San-Francisco, Department of City
: Planning, 450 McAllister St. - 5th Floor, San Francisco, CA - 94102

Fgancy Contact Person: Ginny Puddefoot ' L Tel: (415) 558-5261
Project Title: §3.52E: | © Project Sponsor: Board of Supervisors
Residential Hotel Conversion and L T '

Demolition Ordinance ‘ o Ptoject Contact Person: pebert Passmore

Project Address: City and County of San Franc1sco'
Assessor's Block(s) and Lot(s): Varjous
C1ty and County: San Franc1sco

Project Dastert1on . The proposed project is the addition to the San Franc1§co
Administrative Code of Chapter 41, commonly referred to as the Residential Hotel
Conversion and Demolition Ordinance, which regulates. the convers1on and demo?1t1on

_ of residential hoteals.

i

" THIS PROJECT COULL-HOT HAVE A SIGNIFICANT EFFECT ON THE ENVIRONMENT. This finding

- is based upon the.criteria of the Guidelines of the State Secretary for Resources,

Sections 15087 (Determining Significant Effect), 15082 (Mandatory Findings of
Szgnmfwcance) and; 15084 (Decision to Prepare an EIR), and the following reasons as
documented in- the Initial Evaluation {Inftial Qtudy)'forthe project which is attached

See Attached.
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Negative Declaration
Hotel Conversion Ordinance

The proposed project is the addition of Chapter 41 to the

San Francisco Municipal Code,.commonly referredAto as the

‘Residential Hotel Conversion and Demolition Ordinance'(hereinafter

" “Ordinance"), which regulates the conversion and demclition of

residential hotels,
The Ordinance is city-wide in scope. While residential .

hotels exist throughout the City, they are concentrated in three

‘major sub~areas of the Citi: Chinatown/North Beaoh ‘Union

Square/ Nortn of Market, and South of Market., Over two- tnlrds of
all re51dent1a1 hotel units in San Franclsco are in these three

general areas, Elghty*81x percent (86 ) are 1ocated in

‘commerc1a11y~zoned distrits.

The Board of Superv1sors first establlshed 1nter1m .

_regqulations on the conversion and demolltlon of re51dent1al hotel

unlts in November, 1979. The Ordinance in its present form

'(Ordlnance No, 331-81) was adopted in June, 1981 Ordlnance No. '

o. 331-81 was declared invalid by the Superior Court because its.

io T1on WES procedurally defective.. The Superior Court StaYcu

F I
[a¥esoye

enforcement of its order until July 29, 1983Ain ordex ;that the

e

" City may reconsider adoption of 2 similar ordinance.:

The Ordinance is consistent with the ResidencehEIement of

follow1ng:' Objectlve 3 POllCY 1: ‘"Discourage the demolltlon of
" existing housing.”, ollcy 2: "Restrict the conver51on of hou51ng
Planning | 008249
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wihmcohﬁetoiel ehd'industrial ereas;f, and.Polloy'3: "Preserve
the existing stock of residential hotels-" '
| “The Ordlnance seeks to malntaln uses that currently ex1st:
‘Inasmuch as' the Ordlnance will ‘not change any ex1st1ng uses, it
.would not have any dlrect env1ronmental 1mpacts. The. ,
thlronneotal effects. of the Ordlnance, if any,'are limited to
4tbe lollowlng potent1a1 1nd1rect effects.

‘1. The constructlon of new re51dent1al hotels to replace

residential hotel units to- be converted or demollshed,:
and . . :

The constlu

3]
ﬁ
)

ion. of new medium priced tourist hotels in
-the C1ty as a result of stringent regulations against
conversion or demolition of existing re51dent1a1 hotel
units. - :

i Re51dent1al hotels and tourist hotels are’ permltted as S
Condltlonal Uses .in RC (Aeeldentlal Commer01al Comblned)
DlStrlCtS' They are permitted as prlnclpal uses in all commercial

gdlstrlcts with the exceptlon of Spec1al Usé Districts where a
E Spec1a1 Use permit may be requlred Motels,,as ‘defined ‘in,
Section 216(c) and (d) of ‘the Clty Plannlnq Code, are permltted

olpa" 2ses in C- 1 Distr s~pr ovided th ‘the Aen ra dce~to“

l—~‘ .

- &8

"L‘v

'~the motel. 1s w1th1n 200 feet of and” 1mmed1ate1y acce551ble from a ]

major thoroughfare as des1gnated 1n the Master Plan.‘ They are -

- permitted as prlnclpal usesi in C-2 (Communlty Bu51ness), C 3~-G .

(DOWntown General Commer01al), Cc-3- S (Downtown Support), and C-M
(Heavy Commerc1a1) DlStrlCtS (agaln, wlth the. exceptlon of Special
‘Use Dlstrlcts). Under the present Plannlng Code, new ‘residential

hotels may be oonstructed=1n‘any of the,aforementloned dlstrlcts

Planning | o 008250
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s . : . -

lthrouchout the City. As W111 be fully dlscussed below, the -
potential env1ronmental effects, however, would be negllglble.‘

_ Almost one-third (1/3) of the‘tenants‘res1d1ng in’ -
»'residential,hotellunits are ‘eldetly (61 yearsfot,older);
twenty-six percent'(26%)_of.this popnlationpconsists'of'minority:
households; and,one in'fine ofzthese residentlal tenants.are
"p;\sic'lly cigablied. h Thesefore;“tesidential hotel tenant haVe-a..'-"
urlower rate of.car.owpe,shlp and generate less vehicularstraffic
and off-street parking demand; This-secment'ofAtheApopulation
‘also generate fewer trips thanAany~other residential dwellers . .
becanse of less social actﬁvity Because of the hlgh percentage.

of elderly and dlsabled households among thls populatlon, they

tend to travel in non-peak hours. Thus, they do not contribute-

I
i

to the peak hour traffic or affect ex1st1ng Muni peak hour -

'4:SPIV1CGS.~ Any replacement hous1ng constructed would not increase
- usage of energy, water and other Clty serV1ces.: ln fact, enerqy
-:usage shonld decrease because the ex1st1ng res1dent1al hotel

'f structures are old and are not’ energy efflclent, new res1dent1al

“ fstructt:es} vhwch mLSL comolv W“ neu,StateLenercyz.e.“

.f;stanharcs, would be much more eneroy efxlClent.;;A?‘ .

v51nce the C1ty has adopted some Form of control on the

o conver51on of res1dent1al hotel unlts,'cnly two proposals to #u

'convert have been presented These two proposals would result 1n
& conver51on of a- total of 70 unlts from re51dent1al hotel use to
nonres1dent1al (tourlst hotel) use. - Nelther of these proposals

w1ll result in the construction of new res1dent1al~hotels in the

Fﬂanmng - ' ‘ ' 008251
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. city because one‘of.the develoners Williuse theiin-lieu'fee'
".contrlbutlon prov151on, and the other proposal 1nvolves apartment
rehabllltatlon‘ Based on past experlence, 1t is antlclpated that
the construction of new replacement unlts would be at a mlnlmum
evltn minimum attendant 1mpacts on the phy81cal env1tonment
‘;ee'the.C ras rance pr ov;oes for: alternaarve methods of renlac1na:" f

’uac:gaﬁ;:.1'ng'r wh
IE28108nTiael UNltTs I

- (J-

Cr

33t

ere n oposed to be convet ed or
.demolished,Acnantiticatlon‘o: new resmdentlal hotel construct*on
would bef at hest, speculatlve.

' Turning'to the effect of the Ordinance on the potential

construetion of new tourist hotels, the Department concludes that

its effects are equally imoossible‘to énantify because: (1) the

.','ﬁ'

“_cS tour1st unlts durlng the tourlst aeason and (2) the demand of -
{moderately praced hotel unlts depends ‘on - factors wnlch are not’

land use related' such as, f1nanc1ng and other economlt

condltlons. an examlnatlon of the Clty s permlt hlstory over a f'

.ﬂrlve»jea"'perlod from 1975 to 1980, nrlor to- adoptlon of the guf

1Y

wer

‘ 1o .
f“'
m

s
- - P [
ot pl et &ITUT ..Cr:'\.

m
T

-O”L

f\i

&

=
=

1G]

oe
R =

.

p ‘ FO'CE." anit

° Lll

‘~fc5n§ezt¢a to tourlst use.J'Assumlng a- 51m11ar trend, thls would
‘?aean.a denand fo* constructlon of about 500 tourlst hotel unlts
{per year.‘_rhls assumptlon is flawed in that 1t presumes an’
1ndef1n1te 1ncreased demand for tourlst hotels, whereas the
lftourlst hotel vacancy rate has increased. Thls 1ncrease in
vacancy rates is partlcularly notlceable in moderately prlced

"(undere$55 per nlght)_hotels: from a 13° vacancy rate 1n 1979 to_
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a hlgh of 33% in 1982, Therefore, any lncrease:in tourists'to

San Fran01sco i, the near future could be accommodated by the

"ex1st1ng tourlst hotels. | | | ' |

. A rev1ew of appllcatlons recelved by the Department of Clty

- Plannlng for the constructlon of new tourlst hotels since 1979
“(when rectlatlon of conver51on of re51dent1al hotel units began)

."f;_sopsuroo::s‘a conclus’on *hat tne Otdﬂnance wotld no 7e d;oo

: smass;ve‘c 1St:uc:10 of new’ roderately priced tourlst hotel

cunits. Smc:e November oF 1979, a total of 6,666 tour1st hotel

o S L A ‘

- unlts have been proposed N Among these proposed tourist hotel
rooms, 4, 307 unlts are claSS1f1ed as flrst class or deluxe and

are located in the downtown area. 636 of these proposed hotel .

units would fall 1nto the moderately—prlced category, a majorlty

of these are located along the Lombard Street corrldor and in.

Anlsherman 5, Wharf E No proposals were recelved for hotels in

-lother outlylng commerc1al areas,'and no. motel proposals were

2 recelved;"Therefore, it is concluded that the Ordlnance would }'
4'Wnot-gi&edrise:tOAcohstructlon.oﬁ new moderately prlced motel orﬁri:

-

greeg of Sern Francliscce.

-

preo-
] -

B Y
Fw e ¥

S ol Of the aoprox1mately 6, 700 new tourlst hotel rooms,
©.2,200 rooms would be located at the Yerba Buena Center, 800 rooms
'jat the Rincon Peint/South Beach Redevelopment Area, 2,107 rooms
. in.the downtownrarea, 250 rooms at Fisherman's Wharf, 261 rooms.
- along the Lombard Street corridor, and 125 rooms in a hotel in

“ Van Ness Avenuea, Proposals for 923 roocms in the downtown area .

were withdrawn.&‘

Pmnnmg ' 4 | '068253
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Assuming that newlproposals to construct?moderately priced
hotels and motels would be. forthcoming for outlying'areaS'of the
City, these proposals would not be concentrated in any particular
area. Therefore, the impacts on the phy51cal environment, if any,
-would depend on the preclse location proposed. and would be sub]ect
to further_env1ronmental evaluat;on,. Moreover, any proposals for
new tourist hotels or_repiaoement re51dent1al hotels must comply.
With the-height, bulk, density, use ‘and other provisions of the -
City flanning code, which contains provisions designed‘to ensure

com pat ibility with existing ne1qhborhoods and uses. If, in the
future, there are indicia of a trend to construct{elther"
moderately—priced tourist hotel‘units or residential‘hotel units
with potentlally 51gn1f1cant adverse environment effects on ' :
outlylng areas, measures could be taken at that time to ensure no
adverse changes. These measures could include amendments to the
City Planning Code related to parking or the pr1n01pa1 permltted
uses in C-1, C-2 ,‘and RC districts.

All of the known proposed amendments to the Ordlnance are'

},l

rerely proceoural in nature, a:rectlnc only the agmini stration of
1 the Ordinance; Therefore, these procedural amendment proposals

would not affect the;conclu31ons,stated above.

. 5473C -
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The Ordinance and any proposed amendmente requlre approval
of the thy Plannlng Comm1s51on and the Board of. Superv1sors.

Given the many other factors that contrlbute to the demand
for tour*st.hotels,:the»lack of‘any newly constructed replacement
‘ hou51ng proposals, and the above dlsct551on, the Re51dent1a1
Hotel Co:xe:51on and Demolltlon-o dinance coulo not have a

significant effect on the environment.

Sources:

1. "A Study of the Conversion and Demolition of
Residential Hotel Units", prepared for the Board of
Supervisors of the City and County of San Francisco by the
Department of City Planning, November, 1980.

2. "Report on the Operation of San Francisco's

Re51dent1al Hotel Conversion and Demolition Ordinance,"
_ ‘prepared by the+Bepartment of City Plannlng, February, 1983.

3. "Trends in the Hotel . Industry, Northern California,"

1982 Annual Resultsy: December 1982 (prepared by Pannell
Xerr Forster, Certlfled Public Accountants)

These reports are on-file with the: Cfflce of Environmental

Rev:ew

3970C
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NEGATIVE DECLARATION

Date of Publication of . ’
Preliminary Negative Declaration: Dpecember 28,1984

Lead-Agency: City and County of Sap Francisco, Oepartment of City
Planning, 450 McAllister St. ~ 5th Floor, San Francisco, CA 9412

Agency Contact Person: Catherine Bauman Tel: (415) 558-5261
. : TN : T
Project Title:  84.236ETYB4.564ET Project Sponsor:  Board of Supervisors 5
Amendments O , : i
Residential Hotel Project Contact Person; John Taylor ;

Conversion Ordinance ;

Project Address: Residential Hotels throughout the City ,
Assessor's Block(s) and Lot(s): various - ;
City and County: San Francisco

ProjectlDescription: ,

Amendments to the Residential Hotel Conversion and Demolition Ordinance affecting defini-
tion of interested parites, time limits for compliance, and penalties for violation and
other aspects of administration of the Ordinance.

THIS PROJECT COULD NOT HAVE A SIGNIFICANT EFFECT ON THE ENVIRONMENT, This finding
is based upon the criteria of the Guidelines of the State Secretary for Resources,
Sections 15081 (Determining Significant Effect), 15082 (Mandatory Findings of
Significance) and 15084 (Decision to Prepare an EIR)}, and the following reasons as !
documented in the Initial Evaluation (Initial Study) for the project, wnich is attacnes:

The project consists of several amendments to Chapter 41 of the San Francisco
Administrative Code, commonly refered to as the Resldential Hotel Conversion
and'Demolition Ordinance (hereinafter "Ordinance”), which regulates the
conversion of rooms in residential hotels to other uses, including tourist
occupancy, and demolition of such rooms. It would affect residential hotels
throughout the city,

The Ordinance was adopted in June 1981 in response to concerns about the loss
of residential hotels as a housing resource because of the conversion of these
hotels to tourist occupancy and other uses. The 198l ordinance received
envirommental review, with a final negative declaration (File 83.52E) adopted
and issued on June 23, 1983.

The currently proposed amendments to the Ordinance are primarily procedural
and administrative in nature. One amendment, File 84.236ET (Board of
Supervisors File 113-84-1) would expand the definition of interested parties
to include certain non-profit organizations with a demonstrated interest in’
housing issues.

\ -over-

Mitigation measures, i1f any, included in this project to avoid potentially
significant effects:

NONE

Final Negative Declaration adopted and.issued on _klnwa—r 9 [1£S
cc: Katherine Pennypacker, City Attorney's Office ’
Glenda Skiffer
Lois Scott
Pater Burns, BBI
R. Passmore . : . e
OCP Bulletin Board %//M

MOF “KVac Bash; Environmenta] Review Qfficer

Planning . .NM¥"068f45
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The remaiuing amendments are contalned in File 84.564ET (Board of Supervisors
File 113-84=2). They include provisions directing the Superintendent of the
Bureau of Building Inspection to impose interest on penalties resulting from
the failure of the owner and operator of a hotel to file complete and timely
Annual Usage Reports. The amendments would not change the contents of Annual
Usage Reports or the requirement that they be filed. The project would extend
the time limit to file a challenge to an Amnual Usage Report from fifteen to
thirty dayss It would also raise the fee for filing an Annual Usage Report
from twenty to forty dollars.

The project would require that notices of apparent violation of the Ordinance
remain posted until the Superintendent of the Bureau of Building Iaspection—
determines that the hotel 1s no longer in violation of the Ordinance. )
Penalties would be imposed on hotel owners and operators who fail to maintain
daily logs, or to post materials as required by the Ordinance.

The project would result in a change of burden of proof requirement from the
owner or operator of the hotel to the appellant in appeals of the decision to
issue or deny permits to coanvert. It would require the owner, rather than the
Bureau of Building Inspection, to record conditions for issuance of demolition
permits. The proposal would direct hearing officers to consider the repeated
posting by the Superintendent of the Bureau of Bullding Tnpection of notices
of apparent violation of the Ordinance as a factor at hearings on unlawful
conversion.

The proposal would authorize the Superintendent of the Bureau of Building
Inspection to impose the penalties included in the Crdinance and establishes
iien procedures to be followed by the Superintendent where penalties remain
unpaid. The proposed amendments include a new section, Section 41.164, which
makes the filing of false information under the ordinance a misdemeanor
punishable by a fine of not more than $500 or by imprisonument for up to six
months or both.

" These amendments are intended to assist In the administration and enforcement
of the Ordinance. They would not change the standards of the Ordinance and

_ would not mandate the conversion of a greater or smaller number of hotel rooms
from residential occupancy to other uses. Increased compliance with the
Ordinance and a resulting decrease in 1llegal conversions of residential hotel
rooms would be a likely result of the incorporation of the proposed amendments
into the Ordinance, The City Planning Commission, when 1t affirmed the
negative declaration following an appeal, determined that the Ordinance could
not have significant effect on the environment. It was the Commission's
assumption that the Ordinance would be enforced and that h
operators would comply with the te f

PPAR_001693
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City and County of San Francisco | 450 McAllister Street

Department of City Planning San Francisco, CA 94102
ADMINISTRATION
. (415) 558:6414
CITY PLANNING COMMISSION -
R (615)555'6414
PLANS AND PROGRAMS

(415) 658-6284

IMPLEMENTATION / ZONING ’ . ) ' .
(415) 558-6377 _ . September 22, 1989

MEM_ORANDU'M
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PLANNING DEPARTMENT

City and County of San Francisco e 1660 Mission Street, Suite 500 e San Francisco, California e 94103-2414

MAIN NUMBER DIRECTOR'S OFFICE =~ ZONING ADMINISTRATOR ~ PLANNING INFORMATION COMMISSION CALENDAR
1 558-6411 : 558-6350 PHONE: 558-63 ‘ 0: 558-6422
(415) 558-6378 PHONE: 558-641 PHONE: 558-63 77 INF
4TH FLOOR STHFLOOR - MAJOR ENVIRONMENTAL INTERNET WEB SITE
FAX: 558-6426 FAX: 558-6409 FAX: 558-5991 WWW.SFGOV.ORG/PLANNING

March 9, 1973

NON-PHYSICAL AND MINISTERIAL PROJECTS NOT COVERED
BY THE CALIFORNIA ENVIRONMENTAL QUALITY ACT

The California Environmental Quality Act of 1970, as amended, and the Guidelines for
implementation of the Act adopted by the Secretary of the California Resources Agency, require
that local agencies determine the types of local government actions, relating to both public and
private projects, that are excluded from the Act. The principal exclusions are with respect of (1)
projects that will have no physical effects, and (2) projects that involve no discretionary action

by the local government, but only ministerial action. Any project that is elther non—physn:al or
ministerial, or both, is excluded from the Act.

The State Guidelines define the terms “discretionary” and “ministerial” as follows:

Discretionary Project. Discretionary project means an activity defined as a project which
requires the exercise of judgment, deliberation, or decision on the part of the public agency or
body in the process of approving or disapproving a particular activity, as distinguished from
sitnations where the public agency or body merely has to determine whether there has been
conformity with applicable statutes, ordinances, or regulations.

Ministerial Projects. Ministerial projects as a general rule, include those activities defined as

- projects which are undertaken or approved by a governmental decision which a public officer or
public agency makes upon a given state of facts in a prescribed manner in obedience to the
mandate of legal authority. With these projects, the officer or agency must act upon the given
facts without regard to his own judgment or opinion concerning the propriety or wisdom of the
act although the statute, ordinance, or regulation may require, in some degree, a construction if
its language by the officer.

As required by law, the Department of City Planning has prepared the following list of types of
government actions of the City and County of San Francisco that are determined to be, in
-themselves, either non-physical or ministerial, or both, and therefore excluded from the
California Environmental Quality Act of 1970, as amended, and from the State Guidelines for
implementation of the Act.

1.  Legislation with respect to non-physical activities.

2. Services to people (at established facilities): education, child care, adoption, employment
training and referral, equal opportunity programs, human relations, health care, financial



10.

11.
12.
13.
14.
15.

16.
17.
18.

19.
20.

21.

22.

23.
24.

25.

assistance, libraries, museums, other cultural activities, recreation, food, housing, consumer
protection, other counseling.

Public safety (using established facilities): police and fire protecuon security, detention,
emergency services.

Information and records: collection, research, storage, processing, analysis, publication,
distribution.

Investigation and inspection.

Personnel: selection, hiring and firing, training, supervision, setting salaries, payroll,
health plan, safety, retirement.

Supplies, services and movable equipment: Purchase (except fleets of transit vehicles),
storage, maintenance, sale.

Real property: management, appraisal, negotiation, jurisdictional transfers within the Clty
and County government without change of use of the property.

Financial: assessment and collection of taxes, rents, fees, fines and other charges;

assessment appeals; budget preparation and review; accounting; disbursements; control of
expenditures; management of funds and investment for income.

Legal: counseling, drafting, negotiation, claims settlement, litigation, prosecution and
defense, judicial proceedings. '

Enforcement against violations of regulatory codes.

Liaison, coordination, consultation and direction among officials and departments.
Conduct of hearings, meetings and conferences.

Appointment of officials, boards, commissions and committees.

Voting and related activities, including submission of any proposition or other matter to the
electorate.

Community relations.
Achievement awards.

Neighborhood, area and citywide planning, not including adoption or amendment of
Master Plan elements.

Abatement of hazards to health and safety.

Animal, weed and litter control pursuant to established laws and regulations, except for use

of economic poisons in maintenance of landscaping, native growth and water supply
TeServoirs.

Lot divisions and adjustments not governed by the Subdivision Map Act, when in
compliance with the City Planning Code and other ordinances and regulations.

Changes of use involving no discretion on the part of the department issuing the permit or
license for such change; where the new use, as compared with the former use, is first
permitted in the same or a more restrictive zoning district under the City Planning Code.

Transfer of permits for operation of motorized vehicles, excluding issuance of new permits.

Annual and other periodic renewals, and changes in ownership, of existing permits,
licenses, concessions, leases and other entitlements, other than for extraction of natural
resources, where no construction, expansion or change of use is involved.

Issuance of general business licenses.



26.

27.

28.

29.

30.

Issuance of sign permits by the Department of City Planning where no permit is required
under the Building Code. '

Issuance of permits to collect fees for inspections and investigations, including boiler
inspection, surveys, engineering, electrical sales dealers, gas appliance dealers, plan
checking, industrial waste discharge, dairies and skimming and pasteurization plants.

Issuance of permits and licenses for people, animals and light equipment (rather than for
activities, places, heavy equipment and motorized vehicles), including library cards and
other documents for identification, dog licenses, marriage licenses, bicycle licenses,
auctioneer permits, permits for solicitations and advertisers, permits for firearms, parking
permits for disabled persons, driver permits, guide permits, permits for amusement devices
and mechanical contrivances, permits for street photographers, permits for special police
and patrol persons, licenses for street artists, licenses for motion picture projectionists,
licenses for journeyman plumbers, permits for removal of human remains and cremation,
sealing of weighing and measuring devices.

Issuance of Central Permit Bureau permits over which no department has discretion (where
the work is not part of a larger project for which environmental review is required),
including boiler installation, flues and chimneys, electrical wiring and fixtures, electrical
sign wiring, electrical maintenance by plant owners, plumbing and gas (lines, fixtures and
appliances), sewer, side sewer, garage door installation, partition relocation, repairs and
alterations (not expanding exterior dimensions of the structure, not involving a change of
use or occupancy, and not including paving of parking lots subject to Conditional Use
zoning review or environmental review as part of a larger project), demolition (not
affecting landmarks or historic districts designated or currently under formal consideration
for designation), filling of excavations to the elevation of surrounding properties, grading
and excavating not in connection with new buildings, installation and repair of sidewalks,
minor street openings for public utilities, debris boxes, signs (not including signs for
designated landmarks or historic districts, or for sites regulated by prior stipulations under
the City Planning Code), occupancy of apartment houses and hotels, street numbers.

Issuance of Department of Public Health permits for kitchens in boarding houses and
charitable and public institutions, offices of fumigation and vending machine companies.
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April 29,2019

Angela Calvillo \ Z
Clerk of the Board of Supervisors

1 Dr. Carlton B. Goodlett Place S ‘ VIA MESSENGER
City Hall, Room 244
San Francisco, CA 94102

RE:  File No. 190049 [Administrative Code - Definition of Tourist or Transient Use
Under the Hotel Conversion Ordinance]. Land Use Committee, April 29, 2019

Dear Ms. Calvillo:

This office represents the San Francisco SRO Hotel Coalition, Hotel Des Arts, and numerous
other individual owners of SROs (collectively “Owners”). Owners have been damaged by a prior
2017 Ordinance unlawfully regulating—indeed, downzoning—their commercial hotel properties.
Owners will be further damaged by adoption of File No. 190049 (“the Amendment”). Owners
therefore object both substantively and procedurally to the Amendment based on CEQA, this
Board’s rules of order, local, state and federal law.

The Amendment purports to amend the Administrative Code to revise the definition of Tourist or
Transient Use under the Hotel Conversion Ordinance (“HCO”) to make it unlawful to offer a
residentially designated unit for occupancy of less than 30 days. As the City now acknowledges
in its April 11, 2019 “Not a Project/Note to File under CEQA” memorandum, the current state of
the law is that residentially designated hotel rooms may be offered for terms of 7 days or more,
not 32 days. For the reasons described in the Court of Appeal’s decision in San Francisco SRO
Hotel Coalition v. City and Cty. of San Francisco, A151847 (Cal. Ct. App. Oct. 15, 2018), SRO
rooms are currently subject to the prior 7-day minimum term or guest “stay.” CEQA analysis is
categorically required for this significant land use change. By restricting weekly access to more
than ten thousand available guest rooms, the Amendment perpetuates and causes significant
adverse impacts on the environment.

PETITIONERS HAVE PREVIOUSLY SUBMITTED FOR THE BOARD’S RECORD
EVIDENCE AND ARGUMENTS, INCLUDING THE EXTENSIVE BRIEFING FROM THE
TRIAL AND APPELLATE COURTS IN OPPOSITION TO THE AMENDMENT. WE
REINCORPORATE THOSE MATERIALS AND ARGUMENTS HERE BY REFERENCE
AND OFFER TO LODGE HARD COPIES UPON REQUEST.

First, we object to the timing of the Land Use Committee hearing on the proposed Amendment.
Owners’ counsel was given notice on Friday of this Monday hearing, which is insufficient time
to prepare. SRO owners and interested parties would like to attend and present evidence of the
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proposed Amendment’s impacts on their businesses and on the environment, but they have prior
commitments that cannot be changed on such minimal notice.

The timing of this proposed Amendment hearing is highly suspect. A hearing on the merits in
San Francisco SRO Hotel Coalition v. City and Cty. of San Francisco is scheduled to take place
this Friday, May 3 at 9:30 AM. Why is the City rushing to pass new legislation (which conflicts
with the Court’s order) just days before the hearing?

Second, we object to the proposed Amendment because the City’s Planning Commission has not
yet considered the Amendment or made a written recommendation regarding the Amendment to
the Board of Supervisors as required under Government Code § 65854. Moreover, the City has
not complied with the public notice requirement for such rezonings as set forth in Government
Code § 65090, which among other things requires notice to be published in a newspaper of
general circulation at least 10 days prior to the hearing.

As a zoning ordinance, the proposed Amendment “shall be adopted in the manner set forth in
Sections 65854 to 65857, inclusive.” (Gov. Code, § 65853.) There are numerous procedures and
notice requirements that must be followed for the adoption and amendment of zoning ordinances
under those sections. For example, the Planning Commission must hold a public hearing on the
proposed Amendment with notice to be given pursuant to Government Code § 65090 “and, if the
proposed ordinance or amendment to a zoning ordinance affects the permitted uses of real
property, notice shall also be given pursuant to Section 65091.” The latter section requires notice
to be given in numerous ways: “(1) . . . mailed or delivered at least 10 days prior to the hearing to
the owner of the subject real property . . . Notice shall also be mailed to the owner’s duly
authorized agent, if any, and to the project applicant . . . (4) Notice of the hearing shall be mailed
or delivered at least 10 days prior to the hearing to all owners of real property . . . within 300 feet
of the real property that is the subject of the hearing . . . .” (Gov. Code, § 65091(a)(1), (4).)) The
notice must include the information specified in § 65094 (Gov. Code, § 65091 (b)), which
includes “a general explanation of the matter to be considered, and a general description, in text
or by diagram, of the location of the real property, if any, that is the subject of the hearing.”
Other procedural and notice requirements apply to city council hearings on zoning ordinances,
for which notice pursuant to Section 65090 must be given. (Gov. Code, § 65856.) These
procedures have not been followed to provide the legally required notice of the proposed
Amendment to the affected hoteliers/property owners here.

Third, we object to the Amendment on the basis that it is clearly illegal, for all of the reasons
previously discussed. Zoning and similar land use ordinances are categorically Projects under
CEQA because their enactment is an activity directly undertaken by a public agency that is



April 29,2019
Clerk of the Board of Supervisors
Page 3

capable of causing indirect physical changes in the environment. CEQA Guidelines, §
15378(a)(1). Even if that were not the case, the Amendment will result in reasonably foreseeable
indirect impacts that will significantly change the physical environment, which makes it a Project
subject to CEQA. Such environmental effects result from, inter alia, the anticipated widespread
displacement of weekly occupants or would-be occupants into homelessness, with its well-
documented resulting physical impacts on City streets. Those who do not become homeless will
be displaced into other areas of the City (if they can find affordable replacement lodging), or
more likely outside the City — an additional physical effect.

If the proposed Amendment is enacted, SRO owners will take units off the market rather than
rent them by the month, which would fundamentally change their business to residential tenancy
and which is unprofitable. Additionally, many occupants who rent rooms by the week cannot
afford to pay a month’s rent and deposit in advance. If weekly rentals are prohibited, many of
these San Franciscans will become homeless. The 1973 memorandum the City relies on to claim
an exemption for Projects consisting of “legislation with respect to non-physical activities” does
not apply here, as occupancy of SRO rooms and displacement of occupants into homelessness
(with resulting impacts) are physical activities.

If a Project’s economic or social effects directly or indirectly lead to adverse physical changes in
the environment, CEQA requires disclosure, analysis, and mitigation of the resulting physical
impacts. (Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal. App.4th
1184, 1205; California Clean Energy Comm. v. City of Woodland (2014) 225 Cal.App.4th 173,
189.)

Preliminarily, “an agency that proposes project changes . . . must determine whether the previous
environmental document retains any relevance in light of the proposed changes and, if so,
whether major revisions to the previous environmental document are nevertheless required due
to the involvement of new, previously unstudied significant environmental impacts.” (Friends of
Coll. of San Mateo Gardens v. San Mateo Cty. Cmty. Coll. Dist. (2016) 1 Cal.5th 937, 944.)

The City has failed to complete even an initial study or gather any evidence to the contrary (aside
from reviewing old Negative Declarations and pointing out that the number of homeless people
in San Francisco is rising — which is both a significant changed circumstance and significant new
information). These prior Negative Declarations did not analyze the potential displacement
impacts of mandating monthly rentals of SRO rooms rather than allowing weekly rentals (as has
been the status quo for decades). As a result, they lack informational value and are irrelevant to
this inquiry. The proposed Amendment is a new Project requiring new environmental review; it
cannot be analyzed as a modified Project under CEQA Guidelines section 15162. Moreover,
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there have been numerous changed material circumstances since the 1980s, including fewer
available SRO rooms, a substantially increased homeless population, substantially worse
physical conditions from homelessness on City streets, skyrocketing rents and property values,
etc.

The City has never conducted or pointed to any environmental study or review of the potentially
significant physical effects of the proposed Amendment, including, but not limited to,
displacement of weekly SRO unit renters who would be unable to come up with security and rent
deposits for the 30-day minimum (apartment-rental length) that would be compelled by the
Amendment. The unstudied, but reasonably foreseeable, potential indirect environmental impacts
resulting from displacement of hundreds and hundreds of SRO tenants, who could end up
homeless and living on the City’s streets and public places, include, inter alia, the resultant
public trash, human feces and urination, pollution of waterways, waters, and City public and
private spaces, and the adverse impacts to the displaced human beings themselves from lack of
water and livable accommodations, exposure, cold, suffering and disease. Such reasonably
foreseeable potential adverse environmental impacts of potential tenant displacement resulting
from the enactment of the proposed Amendment requires CEQA review. See, e.g., Pub.
Resources Code, § 21065, CEQA Guidelines, § 15378 [defining “project” as any activity that
may cause direct or reasonably foreseeable indirect change in the environment]; Muzzy Ranch v.
Solano Cty. Airport Land Use Com. (2007) 41 Cal.4th 372 [holding development displaced by
density limits is not too speculative of an impact to require CEQA analysis]. Because the
monthly rental value of the SRO units that would be effectively converted to apartments by the
proposed Amendment will in most cases be beyond the means of the very low income, disabled,
elderly and “transient” users the law is purportedly intended to benefit, units remaining vacant
under the Amendment will also foreseeably lead to significant reductions in the housing stock
and increases in physical blight and crime, none of which impacts have been analyzed due to the
City’s unlawful failure to conduct CEQA review. A file memorandum is thus wholly inadequate. k
Even if the prior Negative Declarations retained some relevance, they are so outdated and
addressed such different circumstances that major revisions would be required.

“When a project is initially approved by negative declaration, a ‘major revision’ to the initial
negative declaration will necessarily be required if the proposed modification may produce a
significant environmental effect that had not previously been studied. Indeed, if the project
modification introduces previously unstudied and potentially significant environmental effects
that cannot be avoided or mitigated through further revisions to the project plans, then the
appropriate environmental document would no longer be a negative declaration at all, but an
EIR.” (Friends of Coll. of San Mateo Gardens v. San Mateo Cty. Cmty. Coll. Dist., supra, 1
Cal.5th at 958.)
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“In short, the substantial evidence standard prescribed by CEQA Guidelines section 15162
requires an agency to prepare an EIR whenever there is substantial evidence that the changes to a
project for which a negative declaration was previously approved might have a significant
environmental impact not previously considered in connection with the project as originally
approved, and courts must enforce that standard.” (Id. at 959.) As succinctly summarized by the
First District applying the Supreme Court’s standard on remand: “[A] negative declaration
requires a major revision—i.e., a subsequent EIR or mitigated negative declaration—whenever
there is substantial evidence to support a fair argument that proposed changes might have a
significant environmental impact not previously considered in connection with the project as
originally approved.” (Friends of Coll. of San Mateo Gardens v. San Mateo Cty. Cmty. Coll.
Dist., supra, 11 Cal.App.5th 596, 607 (substantial evidence supported fair argument that changed
demolition project, which would substantially remove gardens that previously were to be
preserved, might have significant aesthetic impact thus precluding use of addendum and
requiring either subsequent EIR or MND).)

Like in the Friends of Coll. of San Mateo Gardens v. San Mateo Cty. Cmty. Coll. Dist. case, the
prior Negative Declarations here did not study displacement or homelessness impacts resulting
from actions leading to the removal of SRO units from the market, thus making them unavailable
to the vulnerable population they were intended to serve. The original April 15, 1983 Negative
Declaration focused only on potential impacts of replacement construction. The December 28,
1984 Negative Declaration addressed only procedural matters such as a changed definition of
interested parties, enforcement authority, and penalties; it did not study potential displacement of
occupants from SRO units and expressly stated of its changes: “They would not change the
standards of the Ordinance and would not mandate the conversion of a greater or smaller number
of hotel rooms from residential to other uses.” As eyidenced by the September 22, 1989
memorandum, the 1985 and 1989 Negative Declarations similarly did not address any
displacement issues or related potential impacts resulting from changing the minimum allowed
rental term from weekly to monthly. That memorandum similarly stated that the amendments
“would not change the standards for the ordinance and would not mandate the conversion of a
greater or smaller number of hotel rooms from residential occupancy to other uses.”

In sum, the law is clear that the City’s proposed HCO Amendment, like those challenged in the
pending judicial action set for hearing this Friday, is categorically a CEQA project that must be
analyzed as such. Further, it is a new Project not properly analyzed under Guidelines section
15162 and CEQA’s subsequent review rules, and requires a new initial study and analysis
because the decades-old Negative Declarations referenced by the City have no relevance to the
current Project or circumstances. Even if the old Negative Declarations retained some relevance,
arguendo, however, a memo to file “updating” them is still completely inadequate to comply
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with CEQA because Owners have made the required “fair argument™ supported by substantial
evidence that the proposed Amendment will have significant new environmental effects that
were never studied in those old environmental documents. Under these circumstances, the law
requires either a Subsequent EIR or Mitigated Negative Declaration analyzing and mitigating the
adverse impacts to be prepared.

Proper environmental review clearly has not been completed. If the Amendment is enacted
without further review in accordance with law, CEQA will be violated.

Respectfully submitted,

ZACKS, FREEDMAN & PATTERSON, PC

=

Ryan J. Patterson

CC: Erica Major, Land Use Committee Clerk
Encl.
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DECLARATION OF RYAN J.
PATTERSON

Date: April 29, 2019
Time: 1:30 PM
Room: 250

I, Ryan J. Patterson, hereby declare:

1. I am an attorney at Zacks, Freedman & Patterson, PC, a firm retained by the San
Francisco SRO Hotel Coalition, Hotel Des Arts, and numerous individual owners of SROs. I
have personal knowledge of the matters set forth herein and competently could and would
testify thereto if called upon to do so. I am over the age of 18 years and am not a party to this
action.

2. Attached hereto in the following enumerated exhibits are true and correct copies
of the following documents:

Exhibit

A. A newspaper article titled “Life on the Dirtiest Block in San Francisco” The

New York Times by Thomas Fuller, dated October 8, 2018, availéble at
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https://www.nytimes.com/2018/10/08/us/san-francisco-dirtiest-street-

london-breed.html, retrieved on April 29, 2019.

B. A newspaper article titled “San Francisco Squalor: City Streets Strewn With
Trash, Needles And Human Feces” NPR by Samantha Raphelson, dated
August 1, 2018, available at https://www.npr.org/2018/08/01/634626538/

san-francisco-squalor-city-streets-strewn-with-trash-needles-and-human-

feces, retrieved on April 29, 2019.
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this was executed on April 29, 2019.

/L

Ryan J. Patterson
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Life on the Dirtiest
Block in San Francisco

By Thomas Fuller

Oct. 8, 2018

SAN FRANCISCO — The heroin needles, the pile of excrement between parked cars,
the yellow soup oozing out of a large plastic bag by the curb and the stained, faux
Persian carpet dumped on the cornet.

It’s a scene of detritus that might bring to mind any variety of developing-world
squalor. But this is San Francisco, the capital of the nation’s technology industry,
where a single span of Hyde Street hosts an open-air narcotics market by day and at
night is occupied by the unsheltered and drug-addled slumped on the sidewalk.

There are many other streets like it, but by one measure it’s the dirtiest block in the
city.

Just a 15-minute walk away are the offices of Twitter and Uber, two companies that
along with other nameplate technology giants have helped push the median price of
a home in San Francisco well beyond $1 million.

This dichotomy of street crime and world-changing technology, of luxury
condominiums and grinding, persistent homelessness, and the dehumanizing effects
for those forced to live on the streets provoke outrage among the city’s residents. For
many who live here it’s difficult to reconcile San Francisco’s liberal politics with the
misery that surrounds them.

According to city statisticians, the 300 block of Hyde Street, a span about the length
of a football field in the heart of the Tenderloin neighborhood, received 2,227
complaints about street and sidewalk cleanliness over the last decade, more than |
any other. It’s an imperfect measurement — some blocks might be dirtier but have
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ranking.

The San Francisco bureau photographer, Jim Wilson, and I set out to measure the
depth of deprivation on a single block. We returned a number of times, including a 12-
hour visit, from 2 p.m. to 2 a.m. on a recent weekday. Walking around the
neighborhood we saw the desperation of the mentally ill, the drug dependent and
homeless, and heard from embittered residents who say it will take much more than
a broom to clean up the city, long considered one of America’s beacons of urban
beauty.

You have 1 article left.
Start your free trial

‘You have to hold your breath’

A public works employee uses a power washer on a sidewalk. San Francisco spends
$70 million annually on street cleaning. Jim Wilson/The New York Times
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Gordon, a spokeswoman for the Public Works Department, describes the new
initiative as a “proactive human waste” unit.

At 8 a.m. on a recent day, as mothers shepherded their children to school, we ran into
Yolanda Warren, a receptionist who works around the corner from Hyde Street. The
sidewalk in front of her office was stained with feces. The street smelled like a
latrine.

“Some parts of the Tenderloin, you’re walking, and you smell it and you have to hold
your breath.” Ms. Warren said. ‘

As she does every morning, she hosed down the urine outside her office. The city has
installed five portable bathrooms for the hundreds of unsheltered people in the
Tenderloin, but that has not stopped people from urinating and defecating in the
streets. ‘

“There are way too many people out here that don’t have homes,” Ms. Warren said.

Over the last five years the number of unsheltered homeless people in San Francisco
has remained relatively steady — around 4,400 — and the sidewalks of the
Tenderloin have come to resemble a refugee camp.

The city has replaced more than 300 lampposts corroded by dog and human urine
over the last three years, according to the San Francisco Public Utilities Commission.
Replacing the poles became more urgent after a lamppost collapsed in 2015, crushing
acar. '

A more common danger are the thousands of heroin needles discarded by users.

The Public Works Department and a nonprofit organization in the Tenderloin picked
up 100,000 needles from the streets over the last year. The Public Health
Department, which has its own needle recovery program, has a more alarming
figure: It retrieved 164,264 needles in August alone, both through a disposal program
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Larry Gothberg, a building manager who has lived on Hyde Street since 1982, keeps
a photographic record of the heroin users he sees shooting up on the streets. He
swiped through a number of pictures on his phone showing users in a motionless
stupor. '

“We call it the heroin freeze,” Mr. Gothberg said. “They can stay that way for hours.”

‘Land of the living dead’

Hyde Street is in the heart of the Tenderloin, where homelessness and drug use persist
- and provoke outrage among city residents. Jim Wilson/The New York Times

Hyde Street is in the heart of the Tenderloin, a neighborhood of aging, subsidized
single-occupancy apartment buildings, Vietnamese and Thai restaurants, coin
laundromats and organizations dedicated to helping the indigent. Studio apartments
on Hyde Street go for around $1,500, according to Mr. Gothberg, cheap in a city
where the median rent for apartments is $4,500.
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people” — the unsheltered drug users who congregate and camp along the sidewalks
and the dealers who peddle crack cocaine, heroin and a variety of amphetamines.

Disputes among the street population are common and sometimes result in violence.
At night bodies line the sidewalks.

“It’s like the land of the living dead,” said Adam Leising, a resident of Hyde Street.

We met Mr. Leising late one evening after he had finished a shift as a server at a
restaurant. As we toured the neighborhood, past a man crumpled on the ground next
to empty beer bottles and trash, Mr. Leising told us that the daily glimpses of
desperation brought him to the brink of depression. |

“We are the most advanced country in the world,” Mr. Leising said. “And that’s what
‘people are having to live with here.”

Mr. Leising, who is the founder of the Lower Hyde Street Association, a nonprofit
that holds cleanup activities on the street, feels that the city is not cracking down on
the drug trade on the block because they don’t want it to spread elsewhere.

“It’s obvious that it’s a containment zone,” Mr. Leising said. “These behaviors are not
allowed in other neighborhoods.”

The Tenderloin police station posted on their Twitter feed that drug dealing “is the
most significant issue impacting the quality of life.” So far this year, officers from the
Tenderloin station house have made more than 3,000 arrests, including 424 for
dealing drugs. “This is one of our priority areas,” Grace Gatpandan, a police
spokeswoman, said of the Tenderloin. But many feel they do not do enough.

Gavin Newsom, a former mayor of San Francisco and the leading candidate for
governor in next month’s election, told The San Francisco Chronicle editorial board
last week that the city had reached the point of “enough is enough.”

“You can be too permissive, and I happen to think we have crossed that threshold in
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| ‘We know all of them’

Mayor London Breed of San Francisco, who was elected in June, has made
unannounced inspections of neighborhoods, sometimes carrying a broom.
Jim Wilson/The New York Times

Mayor London Breed, who was elected in June, campaigned to clean up squalor.

Ms. Breed has announced plans to provide an additional 1,000 beds for the homeless
over the next two years, but she is also targeting a relatively small group of people
living on the streets who she says are beyond the point of assisting themselves. The
concept of this involuntary removal is known as conservatorship. A law recently
passed in Sacramento strengthens the city’s powers of conservatorship with a
judge’s permission.

“There are about 100 to 150 people who are clearly mentally ill and who are cycling
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According to Ms. Breed’s office, 12 percent of people who use the services of the San
Francisco Department of Public Health account for 73 percent of the costs. The
ma]orlty of these heavy users have medical, psych1atr1c and substance use issues,
accordlng to the department.

Ms. Breed has made unannounced inspections of neighborhoods, sometimes
carrying a broom.

On a Saturday morning in September she walked past a woman on Hyde Street
- slouched on the pavement and preparing to plunge a syringe into her hand. “Put that
away,” said a police officer accompanying the mayor.

The crack tree

On a recent afternoon we dropped by a barbershop on Hyde Street.

Glenn Gustafik opened Mister Hyde two years ago to escape the high rents of
downtown San Francisco, where he was quoted a $10,000 monthly rent for a
similarly small space. Since opening on Hyde Street he has been engaged in a battle
with drug users in the neighborhood, who break the branches off a London plane tree
in front of his shop and use the sticks to clean their crack pipes. This harvesting of
twigs has killed the previous four trees, Mr. Gustafik said. |

At Mr. Gustafik’s request, the city protected the fifth tree with wire mesh, the kind
used in suburban areas to discourage hungry deer.

A Sisyphean clean up
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Over the past five years the number of unsheltered people in San Francisco has
remained relatively steady — around 4,400. Jim Wilson/The New York Times

Toward dusk and into the night the 300 block of Hyde becomes an impromptu food
and flea market. A woman offered a bicycle for $15 one evening and bric-a-brac was
laid out on the sidewalks. Many items for sale were incongruous: A man hawked six
shrink-wrapped packets of raw steaks that he cradled precariously as he called out
for buyers. No one asked where he got them.

At dawn, crews from the city and private organizations arrive to pick up needles and
trash. One entrepreneurial resident recently launched an app, Snapcrap, that allows
usersto send photos and the location of feces to the city’s cleanup crews.

The city spends $70 million annually on street cleaning, well more than any other
American cities that were studied in a recent report.

But the sidewalks soon become crowded again and the litter accumulates.
Mario Montoya Jr. has spent the last three decades cleaning the streets as an

employee of the city’s Public Works Department. Standing on a street corner as
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“By noon everybody is up and out,” Mr. Montoya said. “And here we go again.”

A version of this article appears in print on Oct. 8, 2018, on Page A11 of the New York edition with the headline: The Vile Side: Life on the
Dirtiest Block in San Francisco

READ 1115 COMMENTS

90f9 4/29/2019, 11:11 AM



Exhibit B



San Francisco-Squalor: City Streets Strewn Wit'  ash, Needles And H...  https://www.npr.org/.  /08/01/634626538/san-francisco-squalor-city-st...

Play Live Radio

EWﬁ@N‘KfE LIVE RADIO SHOWS

Here & Now Compass

San Francisco Squalor: City Streets Strewn
With Trash, Needles And Human Feces

August 1, 2018 - 4:28 PM ET

SAMANTHA RAPHELSON

A city sanitation worker gets to work in downtown San Francisco, which says it is expecting its street cleaning budget to be
more than $70 million this coming fiscal year.
Ben Margot/AP

San Francisco's streets are so filthy that at least one infectious disease expert has

compared the city to some of the dirtiest slums in the world.
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The NBC Bay Area Investigative Unit surveyed 153 blocks of the city in Fébruary,
finding giant mounds of trash and food on the majority of streets. At least 100
discarded needles and more than 300 piles of human feces were also found in

downtown San Francisco, according to the report.

San Francisco's new mayor, London Breed, had proposed adding nearly $13 million to

the city's $65 million street cleaning budget over the next two years, according to NBC
Bay Area.

NATIONAL

Homeless Population Rises, Driven By West Coast Affordable-Housing Crisis

"I will say there is more feces on the sidewalks than I've ever seen growing up here,"
Breed told NBC Bay Area last month, "We have to make sure people who live here,
[and] sadly, people who are homeless here, that they are also held accountable for

taking care of our streets. This is our home."

Mohammed Nuru, San Francisco's director of public works, is the city's point man
charged with cleaning up the streets. He tells Here & Now's Jeremy Hobson that "it's
definitely challenging times" and that the department has been diverted away from

normal trash pickup routes into the areas concentrated by people who are homeless.

"Our resources have been focused on really trying to clean up areas that mostly have
been trashed by homeless, had tents where people [were] living in them," Nuru says.
"People were using the streets for the bathroom. ... It creates definitely a different

problem."

Article continues after sponsor message
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The sprawling California city that is a hub for major tech companies such as Uber and
Twitter is being choked by an affordable housing crisis that is pushing more people

onto the streets.

The 2017 San Francisco Homeless Point-in-Time Count, a report on the city's
homeless population, identified 7,499 sheltered and unsheltered homeless people in
the city of 884,000. Nearly 49 percent of those were counted in neighborhoods

surrounding downtown.

San Francisco has become "a magnet" for the homeless because the city has boosted
spending to fight the crisis over the past five years, Nuru says. The West Coast cities of
Seattle, San Diego and Sacramento, Calif., are also experiencing severe shortages of

affordable housing.

"A large number of the people we see on our streets are not necessarily from San
Francisco," he says. "They are coming from surrounding counties and, in some cases,

across state lines."

NATIONAL

San Francisco Elects City’s First African-American Female Mayor

The filth in the street is raising alarms among medical experts. The biggest concern:
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the spread of disease.

Dr. Lee Riley, an infectious disease expert at the University of California, Berkeley,
told NBC Bay Area that dried feces can release dangerous viruses, such as rotavirus,
which is the most common cause of diarrhea in infants and children worldwide.
Getting pricked with discarded drug needles can also spread HIV, hepatitis C and

hepatitis B, among other viruses, Riley said.

"The contamination is ... much greater than communities in Brazil or Kenya or India,"
says Riley, who researched health conditions caused by extreme poverty in some of the

world's poorest regions.

Street conditions in San Francisco are so bad that a Chicago-based medical association
recently decided to cancel future events in the city, including a major convention that
normally hosts more than 15,000 attendees, according to the San Francisco Travel

Association, which declined to name the organization.

Nuru says the tourism industry is concerned that street conditions will affect the
bottom line. According to the San Francisco Travel Association, spending by tourists

reached more than $9 billion in 2017.

"We have been working with the convention staff ... our tourist industry and really
trying to address the concerns," he says. "I would hope that this is just a short-term
type of concern and that we can really get our city to where it should be: a nice clean

destination for people who want to come out to the West Coast."

Correction
Aug. 1, 2018

A previous version of this story incorrectly said San Francisco's street cleaning budget was $60 million.
That number had been from earlier fiscal years. In addition, a previous caption incorrectly said the city is
expecting to spend nearly $75 million on street cleaning this year. The proposed number for the coming
fiscal year is about $71 million.

san francisco  homelessness
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1400,

From: : Ryan Patterson <ryan@zfplaw.com>

Sent: Monday, April 29, 2019 10:36 AM

To: Major, Erica (BOS); Board of Supervisors, (BOS)

Cc: Andrew Zacks; EMERY, JIM (CAT); RUIZ-ESQUIDE, ANDREA (CAT); JENSEN, KRISTEN
(CAT); arthur.coon@msrlegal.com

Subject: FW: Amendments to the HCO at Land Use Committee next Monday, April 29.

This message is from outside the City email system. Do not open links or attachments from untrusted sources.

Dear Mss. Calvillo and Major:
Please kindly include the below correspondence in the record of the pending legislative proceedings for File No. 190049.
Thank you,

Ryan J. Patterson

Zacks, Freedman & Patterson, PC
235 Montgomery Street, Suite 400
San Francisco, CA 94104
Telephone: (415) 956-8100
Facsimile: (415) 288-9755

Email: ryan@zfplaw.com
www.zfplaw.com

This communication and its contents may contain confidential and/or privileged material for the sole use of the
intended recipient. Any review or distribution by others is strictly prohibited. If you are not the intended recipient,
please contact the sender and delete all copies. Unless expressly stated, nothing in this communication should be
regarded as tax advice.

From: Andrew Zacks

Sent: Sunday, April 28, 2019 7:09 PM

To: Andrea Ruiz-Esquide (CAT); Ryan Patterson

Cc: Art Coon; Jim Emery (CAT); Kristen Jensen (CAT)

Subject: Re: Amendments to the HCO at Land Use Committee next Monday, April 29.

Andrea:
We appreciate the heads up regarding the hearing. On behalf of our clients in the pending litigation, we
strenuously object to the timing of the Land Use Committee’s consideration of this matter within days of the

merits hearing on the pending CEQA claim. Please include this e-mail in the record of the pending legislative
proceeding. '

Respectfully,

Andrew Zacks



City Hall 7
1 Dr. Carlton B. Goodlett Place, Room 244 é@
San Francisco, CA 94102-4689 e s

Tel. No. 554-6516
Fax No. 554-7674
TDD/TTY No. 544-6546

President, District 7
BOARD of SUPERVISORS

Norman Yee

PRESIDENTIAL ACTION
Date: 4/18/2019
To: Angela Calvillo, Clerk of the Board of Supervisors
Madam Cletk,

Pursuant to Board Rules, I am hereby:

O W’(llVlflg SO—DZly Rule (Board Rule No. 3.23)

File No.
(Primary Sponsor)

Title.

Tmnsferting (Board Rule No 3.3)

190049 Peskin
(Primary Sponsor) -

File No.

Title. . X .. X )
Administrative Code - Definition of Tourist or Transient Use Under

the Hotel Conversion Ordinance

From: Rules Committee
To:  Land Use & Transportation Committee
0 Assigning Temporary Committee Appointment (Board Rule No. 3.1)
Supetvisor
Replacing Supervisor
For: Meeting
(Committee)

(Date)

Notman Yee,z%Pre’\sfident
Board of Supetvisors
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City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102-4689

Tel. No. 554-6516

Fax No. 554-7674 =
TDD/TTY No.544-6546

President, District 7
BOARD of SUPERVISORS

Norman Yee

PRESIDENTIAL ACTION

Date: 1/22/2019
To:

I

Angela Calvillo, Cletk of the Board of Supervisors
Madam Clerk,

Pursuant to Board Rules, I am hereby:

Waiving 30-Day Rule (Board Rule No. 3.23)

File No. 190049 Peskin

(Primary Sponsor)
Title.

Administrative Code -

Definition of Tourist or Transient Use Under the
Hotel Conversion Ordinance

[0 Transferring (Board Rule No 3.3)

File No.

(Primary Sponsor)
Title.

From:
To:

Commiittee

Committee
[ Assigning Temporary Committee Appointment (Board Rule No. 3.1)

Supetrvisor

Replacing Supervisor

For:

Meeting
/ (Date)

(Committee)

Norman Yee, President
Boatd of Supetvisors



City Hall
Dr. Carlton B. Goodlett Place, Room 244

BOARD of SUPERVISORS San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227
January 29, 2019
File No. 190049
Lisa Gibson

Environmental Review Officer
Planning Department

1650 Mission Street, Ste. 400
San Francisco, CA 94103

Dear Ms. Gibson:
On January 15, 2019, Supervisor Peskin introduced the following legislation:
File No. 190049

Ordinance amending the Administrative Code to revise the definition of
Tourist or Transient Use under the Hotel Conversion Ordinance, to change
the term of tenancy from less than 32 days to less than 30 days; affirming
the Planning Department’s determination under the California
Environmental Quality Act; and making findings of consistency with the
General Plan, and the eight priority policies of Planning Code, Section
101.1, and findings of public necessity, convenience, and welfare, under
Planning Code, Section 302.

This legislation is being transmitted to you for environmental review.

Angela Calvillo, Clerk of the Board

Virr-Hrl

By: Victor Young, Clerk
Rules Committee

Attachment
c:  Devyani Jain, Deputy Environmental Review Officer

Joy Navarrete, Environmental Planning
Laura Lynch, Environmental Planning



City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

January 29, 2019

Planning Commission

Attn: Jonas lonin

1650 Mission Street, Ste. 400
San Francisco, CA 94103

Dear Commissioners:

On January 15, 2019, Supervisor Peskin introduced the following Iegislatioh:

g I GV L= S 8 8 y ! ) A

File No. 190049

Ordinance amending the Administrative Code to revise the definition of
Tourist or Transient Use under the Hotel Conversion Ordinance, to change
the term of tenancy from less than 32 days to less than 30 days; affirming
the Planning Department’s determination under the California
Environmental Quality Act; and making findings of consistency with the
General Plan, and the eight priority policies of Planning Code, Section
101.1, and findings of public necessity, convenience, and welfare, under
Planning Code, Section 302.

The proposed ordinance is being transmitted pursuant to Planning Code, Section
302(b), for public hearing and recommendation. The ordinance is pending before the
Rules Committee and will be scheduled for hearing upon receipt of your response.

Angela Calvillo, Clerk of the Board

Vil

By: Victor Young, Clerk
Rules Committee

Attachment

C. John Rahaim, Director
Dan Sider, Director of Executive Programs
Aaron Starr, Manager of Legislative Affairs
AnMarie Rodgers, Director of Citywide Planning
Scott Sanchez, Acting Deputy Zoning Administrator
Corey Teague, Zoning Administrator
Lisa Gibson, Environmental Review Officer



Devyani Jain, Deputy Environmental Review Officer
Joy Navarrete, Environmental Planning
Laura Lynch, Environmental Planning



Z ACKS, FREED‘M AN & P ATTERSON 235 Montgomery Street, Suite 400

San Francisco, California 94104

A PROFESSIONAL CORPORATION Telephone (415) 956-8100
Facsimile (415) 288-9755

www.zfplaw.com

February 4, 2019

Angela Calvillo

Clerk of the Board of Supervisors
1 Dr. Carlton B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102

RE: File No. 190049 [Administrative Code - Definition of Tourist or Transient Use
Under the Hotel Conversion Ordinance]. Rules Committee Hearing - February 4,
2019

Dear Ms. Calvillo,

This office represents the San Francisco SRO Hotel Coalition, Hotel Des Arts and numerous
other individual owners of SROs (collectively “Owners”). Owners have been damaged by a
prior 2017 Ordinance unlawfully regulating their commercial hotel properties. Owners will
be further damaged by adoption of File No. 190049 (“the Amendment”). Owners therefore
object both substantively and procedurally to the Amendment based on CEQA, this Board’s
rules of order, local, state and federal law.

The Amendment purports to amend the Administrative Code to revise the definition of
Tourist or Transient Use under the Hotel Conversion Ordinance (“HCO”) to make it
unlawful to offer a residentially designated unit for occupancy of less than 30 days. Contrary
to the Legislative Digest and draft Amendment, the current state of the law is that
residentially designated hotel rooms may be offered for terms of 7 days or more, not 32 days,
as stated in the Existing Law description of the Digest. While it is correct that in 2017 this
Board amended the HCO to change the definition of “Unlawful Action” under the HCO, the
2017 amendment is not in effect as the result of a decision by the California Court of Appeal
(Exhibit A attached herein) and stipulated court order. For the reasons described in the Court
of Appeal’s decision, SRO rooms are currently subject to the prior 7-day minimum term or
guest “stay.” CEQA analysis is categorically required for this significant land use change. By
restricting weekly access to more than ten thousand available guest rooms, the Amendment
perpetuates and causes significant adverse impacts on the environment.

PETITIONERS SUBMIT FOR THE BOARD’S RECORD THE EXTENSIVE BRIEFING
FROM THE TRIAL AND APPELLATE COURTS IN OPPOSITION TO THE
AMENDMENT.



February 4, 2019
Clerk of the Board of Supervisors
Page 2

Please see the below referenced briefs and court orders for detailed arguments as to each
stated objection.

e Owners dispute the validity of the Amendment under CEQA. See Petitioner’s
Opening and Reply Briefs on the Merits in Support of Petitions for Peremptory
Writs of Mandate in SRO Hotel Coalition et al v CCSF, SF Superior No. CPF-
17-515656 submitted herewith. Declaration of Ryan Patterson dated February
4,2019, Exhibit D.

e Owners dispute the validity of the Amendment based on the Lawful Non-
Conforming Use Doctrine. The Amendment interferes with Owners’ property

rights. The hotel business is substantially different than the landlord-tenant
business, and a minimum 30-day term of occupancy does not cure the defects
identified by the Court of Appeal. See appellate decision in SE_ SRO Hotel
Coalition ct al v CCSF A15847 (2018) non-published, Appellants’ Opening
and Reply Briefs on Appeal in Case No. A15847 submitted herewith.
Declaration of Ryan Patterson dated February 4, 2019, Exhibit E.

e The Amendment compounds Owners’ already accruing damages based on the

City’s inverse condemnation of their commercial hotel properties. The
Amendment effectuates an unconstitutional taking of Owners’ hotel business
without compensation. See appellate decision in SF SRO Hotel Coalition et al
v CCSF A15847 (2018) non-published.

e Owners submit the Trial Court Order Regarding Plaintiffs’ Motion for
Preliminary Injunction. The Notice of Entry of Order was filed on December
5, 2018 in the SRO Hotel Coalition et al v CCSF, SF Superior No. CPF-17-
515656 case. Said Notice of Entry of Order is submitted herewith—see
Declaration of Ryan Patterson dated February 4, 2019, Exhibit A for inclusion
in the record of these proceedings. This Order establishes that the legislative
digest and the Amendment erroneously describe the substance and effect of

the Amendment by referencing an unenforceable prior amendment. The
Amendment changes the required length of occupancy for SRO units to a
minimum of 30 days from the presently operative required term of 7 days
which “changes the fundamental nature” of Owners’ businesses “making them
landlords rather than hotel owners.” See appellate decision in SF SRO Hotel
Coalition et al v CCSF A15847 (2018) non-published.

THE RULES COMMITTEE HEARING IS PREMATURE UNDER THIS BOARD’S OWN
RULES, LOCAL LAW AND CEQA.

e
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The Amendment (and the 2017 amendment) amount to a rezoning or reclassification of
allowable land use for approximately 500 buildings in San Francisco. Changes in local law
that involve land use must be referred to the Planning Commission for general plan
consistency findings and CEQA review. (Planning Code § 302.) The required referral by the
Clerk occurred on January 29, 2019. The Planning Commission has not reviewed the
Amendment and no CEQA review appears to have occurred.

In noticing the Amendment sooner than 30 days from introduction, the Committee appears to
be relying on Board rule of order 3.23. That rule purports to authorize a waiver of the 30-day
rule AFTER the Board Clerk’s referral, yet the Board President purported to waive the 30-
day rule PRIOR to the Board Clerk’s referral—on the premise that the Amendments are not
“significant”. This is procedurally and substantively inappropriate. Given the City’s failure
to review the substantial individual and cumulative adverse environmental effects of the
Amendment (and the 2017 Amendment), Rule 3.23 is inapplicable. Rule 3.23 is also
unlawful under CEQA to the extent it unlawfully delegates preliminary CEQA
determinations to the Board President by shortcutting the CEQA review process and
interfering with the Planning Depaftment’s role as lead agency for purposes of CEQA review

of land use regulation.

OWNERS SUBMIT THE PROPOSED ADMINISTRATIVE AND LEGISLATIVE
RECORD IN SF SRO HOTEL COALITION et al v CCSF, SF SUPERIOR NO. CPF-17-
515656 AND THE EXCERPTS OF RECORD LODGED IN THAT MATTER AND
REQUEST THEY BE INCLUDED IN THE RECORD OF THIS LEGISLATIVE
PROCEEDING.

Petitioner’s proposed administrative record prepared in litigation against San Francisco
challenging the 2017 Amendment to the HCO is more than seven thousand pages. These
documents have been delivered to the City Attorney in connection with SE_SRO Hotel
Coalition et al v CCSF, SF Superior No. CPF-17-515656 and all of the documents in this
record are from the files of various city departments and agencies. Owners offer to submit
another hard copy of these documents upon request of the Clerk of the Board of Supervisors,
the Clerk of the Rules Committee or any individual member of the Board of Supervisors. An
electronic copy of Petitioners’ Proposed Administrative Record can be accessed here:
https://zacks.egnyte.com/fl/GQcpEHzgFh. Owners request the aforementioned, proposed
administrative record be included in the record of these proceedings.

Owners submit the index of the excerpts of record and the excerpts submitted in
connection to the SF SRO Hotel Coalition et al v CCSF. SF Superior No. CPF-17-515656,
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Declaration of Ryan Patterson dated February 4, 2019 filed herewith, Exhibits B and C.
Owners further request the aforementioned Declaration of Ryan Patterson, including all
Exhibits, be included in the record of these proceedings.

Respectfully submitted,

ZACKS, FREEDMAN & PATTERSON, PC

Anclisaa) M- 2860 by MB

Andrew M. Zacks

encl. Court of Appeal Decision (Appeal #A15847)

cc via email:
- Rules Committee Members (Supervisors Ronen, Walton & Mar)
- Planning Director John Rahaim
- Supervisor Peskin
- Mayor London Breed
- City Attorney Dennis Herrera
- Deputy City Attorney Kristen Jensen
- Deputy City Attorney Jim Emery
- Deputy City Attorney Andrea Ruiz-Esquide
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Filed 10/15/18
NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as sreclfied by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115,

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FIVE
SAN FRANCISCO SRO HOTEL
COALITION, et al.,
Plaintiffs and Appellants, A151847
V. (San Francisco County - |
CITY AND COUNTY OF SAN Super. Ct. No. CPF17515656)
FRANCISCO, et al.,
" Defendants and Respondents.

In 2017, the City and County of San Francisco (City) amended section 41.20 of
the San Francisco Administrative Code to require the rental of residential single room |
occupancy units (SROs) for terms of at least 32 days, when protections under the City’s
rent control ordinance arise. Previously, SROs could be rented for periods between seven
and 31 days. Plaintiffs San Francisco SRO Hotel Coalition (Coalition), Hotel des Arts,
LLC and Brent Haas brought this action for administrative mandate, seeking, among
other things, the invalidation of the 2017 Amendments as an unlawful taking under article
1, section 19 of the California Constitution. We reverse the superior court’s order
denying plaintiffs’ request for a preliminary injunction enjoining the enforcement of the
2017 Amendments on the ground that plaintiffs were unlikely to prevail. We remand the

case for a determination of the balance of hardships.




I. BACKGROUND

An SRO is a small hotel room that typically lacks a private kitchen or bathroom,
similar to a college dormitory room. Many low income, elderly and disabled persons
reside in SROs throughout the City. Our Supreme Court has recognized that while SRO
units “may not be an ideal form of housing, such units accommodate many whose only
other options might be sleeping in public spaces or in a City shelter.” (San Remo Hotel v.
City and County of San Francisco (2002) 27 Cal.4th 643, 674 (San Remo).)

In 1979, responding to a “severe shortage” of affordable rental housing for low
income, elderly and disabled residents, the San Francisco Board of Supervisors imposed a
temporary moratorium on the conversion of residential hotel rooms into tourist hotel
rooms. (S.F. Admiﬁ Code, §§ 41.3(a)-(g).) In 1981, the City enacted a permanent Hotel
Conversion Ordinance (HCO) to regulate future residential hotel room conversions. (S.F.
Ord. No. 330-81, S.F. Admin. Code, § 41.1 et seq.)

The HCO required hotel owners in San Francisco to identify all residential hotel
units as of September 23, 1979, which were then placed on a registry. (S.F. Admin.
Code, § 41.6.) A “Residential Unit” was defined as a “guest room” occupied by a
“Permanent Resident” on September 23, 1979. (S.F. Admin. Code, former § 41.4(q).) A
“Permanent Resident” was defined as “[a] person who occupies a guest room for at least
32 consecutive days.” (S.F. Admin. Code, former § 41.6(n).) Under the San Francisco
Rent Control Ordinance, “housing accommodations in hotels, motels, inns, tourist
houses, rooming and boarding houses” are subject to rent control and related protections
“at such time as an accommodation has been occupied by a tenant for [thirty-two] 32
continuous days or more.” (S.F. Admin. Code, § 37.2(r)(1).)

The HCO provided that residential hotel rooms could only be converted into
tourist units by obtaining a permit with the Department of Building Inspection, which in
turn could only be obtained if the owner constructed new residential units, rehabilitated
existing residential units, or paid an “in lieu” fee to the City’s Residential Hotel
Preservation Fund. (S.F. Admin. Code, §§ 41.4,41.12-41.13, 41.20) Additionally,
Section 41.20(a) of the HCO provided, “(a) Unlawful Actions. It shall be unlawful to:[]



(1) Change the use of, or eliminate a residential hotel unit or to demolish a residential
hotel unit except pursuant to a lawful abatement order, without first obtaining a permit to
convert in accordance with the provisions of this Chapter; []] (2) Rent any residential unit
for a term of tenancy less than seven days, except as permitted by Section 41.19 of this
Chapter; (3) Offer for rent for nonresidential use or tourist use a residential unit except as
permitted by this Chapter.” (Former S.F. Admin. Code, § 41.20(a).)! The HCO was the
subject of numerous lawsuits, and the courts have upheld the ordinance against claims
that it violates the principles of due process and equal protection (Terminal Plaza Corp.
v. City and County of San Francisco (1986) 177 Cal.App.3d 892, 907-908) or effects an
unconstitutional taking of property without just compensation (id. at p. 912; Bullock v.
City and County of San Francisco (1990) 221 Cal.App.3d 1072, 1089 (Bullock)).

In 2017, the City revisited the HCO due to concerns that certain SROs were being
advertised and rented as tourist units. As relevant here, section 41.20(a) was amended as
follows: “(a) Unlawful Actions. It shall be unlawful to: [{] (1) Change the use of, or
eliminate a residential hotel unit or to demolish a residential hotel unit except pursuant to
a lawful abatement order, without first obtaining a permit to convert in accordance with
the provisions of this Chapter; [] (2) Rent any residential unit for Tourist or Transient
Usea-ternof-tenaney-tess-than-seven-days except as permitted by Section 41.19 of this
Chapter; [] (3) Offer for rent for nonresidentieluse-or Ttourist or Transient Unse a
residential unit except as permitted by this Chapter.” (S.F. Admin Code, § 41.20(a), 2017

Amend.) The amended HCO defined “Tourist or Transient Use” as “[a]ny use of a guest

! Section 41.19 allowed for temporary tourist rentals of residential units for less

than seven days during the summer season (May 1 through September 30) so long as
those units were vacant due to the voluntary vacation or lawful eviction of a permanent
resident. (S.F. Admin. Code, former § 41.19(a)(3)(b).) A 1990 revision to the HCO
restricted summer tourist rentals of residential units by, among other things, limiting such -
rentals, absent special permission from the City’s Bureau of Building Inspection, to 25
percent of a hotel's residential rooms. (S.F. Admin. Code, former § 41.19(2)(3).) The
revision also allowed a limited number of residential rooms to be rented to tourists during
the winter months as well. (S.F. Admin. Code, § 41.19(c).) (See San Remo, supra, 27
Cal.4th at pp. 651-652.) '



room for less than a 32-day term of tenancy by a party other than a Permanent Resident.”
(S.F. Admin. Code, § 41.4.)

Plaintiffs filed the instant action seeking a writ of administrative mandate and
declaratory relief. The first cause of action alleged that the 2017 Amendments to the
HCO was a “project” under the California Environmental Quality Act (CEQA; Pub. Res.
Code, § 21000 et seq.) requiring environmental review. The second cause of action,
brought as to plaintiffs Coalition and Hotel des Arts only, alleged that the 2017
Amendments amounted to a taking of private property without just compensation under
the California Constitution (Cal. Const., art. 1, § 19) to the extent they precluded rentals
for seven days to 31 days, which had been allowed under the previous law. The third and
fourth causes of action, brought as to plaintiffs Coalition and Hotel des Arts, sought
injunctive and declaratory relief based on a violation of due process and equal protection.
The fifth cause of action, brought as to plaintiffs Coalition and Hotel des Arts, sought
injunctive relief for a violation of civil rights under 42 United States Code section 1983.

Plaintiffs sought a preliminary injunction to enjoin the enforcement of the 2017
Amendments with respect to existing SROs. They argued the 2017 Amendments
infringed upon their vested right as owners and representatives of the owners of
residential hotel rooms to rent SROs for periods of seven to 31 days under the former
version of the HCO, thus eliminating a lawful use of the land without just compensation
or some other mechanism to avoid constitutional infirmity. Plaintiffs argued that by
requiriﬁg SROs to be offered for an initial rental period of at least 32 days, the City was
effectively forcing them out of the hotel business and into the landlord/tenant business,

“subject to the onerous requirements of the Rent Ordinance, including eviction controls.”

2 The 2017 Amendments also eliminated seasonal tourist rentals of vacant

residential units for hotels which had violated the HCO during the last calendar year (S.F.
Admin. Code, § 41.19(a)(3)(D)), updated the requirements for conversion permit
applications (id., § 41.12), authorized the use of administrative subpoenas to compel
production of hotel records (id., § 41.9(a), 41.11(c)), and updated provisions regarding
penalties and administrative costs (id., §§ 41.11(g), 41.20(c)). These provisions are not at
issue in this appeal.



The trial court denied the preliminary injunction. “The pre-2017 Amendments
version of the [HCO] did allow certain types of rentals of residential units that are now
prohibited by the Amendments, e.g., seven day[s] (or longer) rentals for residential use to
non-permanent residents. However],] plaintiffs have not demonstrated the existence of a
vested right of which they have been wrongfully and unlawfully deprived. Because
plaintiffs failed to demonstrate a likelihood of succeeding on the merits of their takings
claim, the Court may not issue a preliminary injunction and thus it does not reach the
issue of whether the balance of harms favors granting a preliminary injunction.”

II. DISCUSSION

A Appealability and Standard of Review »

The general purpose of a preliminary injunction is to preserve the status quo
pending a determination on the merits of the action. (Jamison v. Department of
Transportation (2016) 4 Cal.App.5th 356, 361 (Jamison).) « ¢ “In deciding whether to
issue a preliminary injunction, a trial court must evaluate two interrelated factors: (i) the
likelihood that the party seeking the injunction will ultimately prevail on the merits of his
[or her] claim, and (ii) the balance of harm presented, i.e., the comparative consequences
of the issuance and nonissuance of the injunction. [Citations.]” [Citation.] “The trial
court’s determination must be guided by a ‘mix’ of the potential-merit and interim-harm
factors; the greater the plaintiff’s showing on one, the less must be shown on the other to
support an injunction. [Citation!]” [Citation.] However, ‘[a] trial court may not grant a
preliminary injunction, regardless of the balance of interim harm, unless there is some
possibility that the plaintiff would ultimately prevail on the merits of the claim.” ” (Id. at
pp- 361-362.)

An order denying a preliminary injunction is appealable. (Code Civ. Proc.,

§ 904.1, subd. (a)(6).) “ ‘Ordinarily, appellate review is limited to whether the trial court
abused its discretion in evaluating the foregoing factors. [Citation.] “Occasionally, '
however, the likelihood of prevailing on the merits depends upon a question of pure law
rather than upon [the] evidence to be introduced at a subsequent full trial. This issue can

arise, for example, when it is contended that an ordinance or statute is unconstitutional on



its face and that no factual controversy remains to be tried. ” * * (Jamison, supra, 4
Cal.App.5th at p. 362.) Such questions of law are subject to de novo review. (/bid.)

B. Were Plaintiffs Likely to Prevail on Their Takings Claim?

Plaintiffs® contend the trial court erred in concluding they were not likely to
prevail on the merits of their takings claim. They argue that by prohibiting the rental of
residential units for “tourist or transient use,” and by defining “tourist or transient use” to
mean any rental to someone other than a “permanent resident,” i.e., a person who
occupies a room for at least 32 days, the 2017 Amendments to the HCO impermissibly
eliminated their business of renting residential units for periods between seven and 31
days as they had been allowed to do under the previous version of the Ordinance.
Plaintiffs contend that because 32-day rentals are subject to San Francisco’s rent control
ordinance, this will change the nature of their business in significant and detrimental
- ways. We agtree.

We begin by analyzing the extent to which the 2017 Amendments changed the
law. Key to this is our interpretation of San Francisco Administrative Code former
section 41.20(a)(2) and (a)(3). Section 41.20(a)(2) made it illegal to “[r]ent any
residential unit for a term of less than seven days.” Section 41.20(a)(3) made it illegal to
“offer for rent for nonresidential use or tourist use a residential unit.” The former version
of the HCO does not define “nonresidential,” although it defines a “permanent resident”
as someone who has lived in the room for 32 days or longer. Section 50519 of the Health
and Safety Code (which is incorporated in Civil Code section 1940.1, cited by the City)
defines a “residential hotel” as a hotel containing six or more units “intended or designed
to be used, or which are used, rented, or hired out, to be occupied, or which are occupied,
for sleeping purposes by guests, which is also the primary residence of those guests.”

| Thus, there is more than one possible interpretation of the provision making it

illegal to “offer for rent for nonresidential use or tourist use a residential unit” within the

3 Only two of the plaintiffs, the Coalition and Hotel des Arts, alleged inverse
condemnation as a cause of action.



meaning of San Francisco Administrative Code, former section 41.20(a)(3). A use might
be deemed illegal if a room was offered for a term of less than 32 days, the amount of
time necessary to become a permanent resident, but this does not jibe with former section
41.20(a)(2)’s prohibition of a term of occupancy of less than seven days. Or it might be
deemed illegal to offer a tenancy of less than seven days, which would be consistent with
the period in section 41.20(a)(2). Or it could mean that it was illegal to offer the room as
something other than a renter’s primary residence, although as counsel for plaintiffs
notes, this could be difficult to accurately and lawfully ascertain.

In the trial court below, the City offered another interpretation of “nonresidential”
in San Francisco Administrative Code former section 41.20(a)(3), and argued that it has
always required the occupants of residential rooms to be residents of San Francisco,
making it illegal to offer residential rooms to persons who are not residents of San
Francisco. In their respondent’s brief, the City reiterated that the former version of the
law required the owners of SROs to rent residential rooms to permanent residents of San
Francisco. But this runs contrary to previous briefing filed in this Court by the City in
1997 and 1998, in which the City asserted that the former version of the HCO prohibited
only rentals of less than seven days and equated the seven-day period of section
41.20(a)(2) with the demarcation between “residential” and “tourist” use. (Tenderloin
Housing Clinic v. Patel, A177469/A080669, Applications to File Amicus Briefs.)

Tt appears the City has historically allowed the rental and offering of residential
units for any peridd of seven days or longer, regardless of the reason for the rental, and
haé foregone the enforcement of San Francisco Administrative Code section 41.20(a)(3)
to the extent that part of the HCO might be otherwise construed.* The City does not now
actively dispute this. The trial court found that the former version of the HCO “did allow

certain types of rentals of residential units that are now prohibited by the Amendments,

4 Evidence Code section 623 provides, “Whenever a party has, by his own statement
or conduct, intentionally and deliberately led another to believe a particular thing true and
to act upon such belief, he is not, in any litigation arising out of such statement or
conduct, permitted to contradict it.”



e.g., seven day (or longer) rentals for residential use to non-permanent residents,”
although it disagreed that these rentals gave rise to a vested right that had been abridged.
This is the interpretation of the former version of section 41.20 that we adopt: It
precluded rentals of less than seven days, regardless of a showing of the renter’s purpose,
and it is the seven-day period which demarcates residential from tourist rentals.

Having concluded that the former version of the HCO allowed rentals of seven
days or more regardless of purpose, the 2017 Amendments effected a substantial change
by making the minimum term 32 days unless the person was already a permanent -
resident. This means that shorter-term tenancies to nonpermanent residents are no longer
allowed and that hotel owners will be subject to rent control at the end of the initial term
of tenancy unless the occupant voluntarily vacates the premises br is lawfully evicted.
Whether or not this is a desirable result, a subject on which we express no opinion (Santa
Monica Beach, Ltd. v. Superior Court (1999) 19 Cal.4th. 952, 962), it is certainly a
change. The City minimizes the nature of this change, arguing that a room’s occupant
could always refuse to leave before 32 days were up, regardless of the length of the
original rental, and state law makes it illegal to move the occupant of an SRO for the
purpose of evading rent control. (Civ. Code, § 1940.1, subd. (a).) But the former version
of the HCO allowed hotel owners to target shorter-term, more traditional hotel stays by
people who had another home. Someone who has another home seems very unlikely to
make a room her residence or overstay the terms of the rental. The remote possibility
that renters would behave as the City suggests does not change the fundamental nature of
the business allowed under the statute.

A local government’s power to eliminate an existing land use through a new
regulation is restricted: “[I]f the law effects an unreasonable, oppressive, or unwarranted
interference with an existing use. . . the ordinance may be invalid as applied to fhat
property unless compensation is paid. . . . [{] Accordingly, a provision which exempts
existing nonconforming uses ‘is ordinarily included in zoning ordinances because of the
hardship and doubtful constitutionality of compelling the immediate discontinuance of

L IR- ]

nonconforming uses.” ” (Hansen Brothers Enterprises, Inc. v. Board of Supervisors



(1996) 12 Cal.4th 533, 551-552.) In this context, a “nonconforming use” is “ © “ ‘a
lawful use existing on the effective date of the [] restriction and continuing since that
time in nonconformance to the ordinance.” ” > > (Id. at p. 579.) “ ‘[A] city seeking to
eliminate nonconforming uses may pursue [one of] two constitutionally equivalent
alternatives: It can eliminate the use immediately by payment of just compensation, or it
can require removal of the use without compensation following a reasonable amortization
period.” ” (United Business Com. v. City of San Diego (1979) 91 Cal.App.3d 156, 179;
see Tahoe Regional Planning Agency v. King (1991) 233 Cal.App.3d 1365, 1394-1395
(Tahoe).)

Plaintiffs rely on a number of authorities to support their argument that the 2017
Amendments to the Ordinance should have been accompanied by either compensation to
hotel owners or a reasonable amortization period. In Jones v. City of Los Angeles (1930)
211 Cal. 304, the city rezoned the neighborhood in which the plaintiff was operating a
sanitarium to prohibit residential mental health facilities, and the court ruled that
compensation was required because the rezoning had “destroyed” or “eradicated” the
business, rendering it completely without value. (Id., at pp. 310, 314, 319.) In City of
Los Angeles v. Gage (1954) 127 Cal.App.2d 442, 447448, the city rezoned an area in
which plaintiffs were operating a plumbing business, restricting the property to
residential use only, and provided that nonconforming uses had to be eliminated within
five years: The court upheld the zoning ordinance as a lawful exercise of the city’s police
powers due to the amortization period, and reversed a trial court judgment denying the
city’s suit for an injunction requiring the plaintiffs to cease operations. (Id. at pp. 447,
455, 460-462.) In Livingston Rock & Gravel Co. v. County of Los Angeles (1954) 43
Cal.2d 121, 123-128, the court held that the county was entitled to enforce a zoning
provision that eliminated the operation of a plaintiff’s cement mixing plant as a
permissible use, but provided an automatic exception allowing the plant to continue
operations for 20 years. In Castner v. City of Oakland (1982) 129 Cal. App.3d 94, 96-97,
the court upheld an order denying a petition for writ of mandate to compel the city to

grant a conditional use permit to an adult bookstore following the enactment of an



ordinance that banned adult entertainment within 1,000 feet of a residential zone and
provided a grace period of one year. Other cases cited by plaintiffs involve ordinances
that required the physical removal of existing outdoor signage, upholding those
ordinances when they provided for an adequate amortization period within which the sign
owners could recoup their costs of the investment. (National Advertising Co. v. County
of Monterey (1970) 1 Cal.3d 875; Tahoe, supra, 233 Cal.App.3d 1365; National
Advertising Co. v. County of Monterey (1962) 211 Cal.App.2d 375; City of Santa
Barbara v. Modern Neon Sign Co. (1961) 189 Cal. App.2d 188.)

The ordinances or zoning laws analyzed by each of these decisions had the effect
of rendering it impossible to continue operating a legal, existing business; accordingly,
the local government was required to either pay compensation or provide a reasonable
amortization period for the business owners. The 2017 Amendments do neither. True,
they do not require plaintiffs to shut their doors completely. But they do, on their face,
require owners of SROs to forego more classically styled hotel rentals in favor of more
traditional tenancies. This changes the fundamental nature of their business, by making
them landlords rather than hotel operators.

We recognize that one of the plaintiffs’ arguments is based on the application of
rent control, and rent control regulations are permissible against a takings claim “if they
are ‘reasonably calculated to eliminate excessive rents and at the same time provide
landlords with a just and reasonable return on their property.” ”
LLC. v. City of Carson (2013) 220 Cal.App.4th 840, 865, citing Birkenfeld v. City of
Berkeley (1976) 17 Cal.3d 129, 158-159.) In their facial challenge to the 2017

(Colony Cove Properties

Amendments, plaintiffs make no showing they have been denied a just and reasonable
return on their property. (See California Bldg. Industry Assn. v. City of San Jose (2015)
61 Cal.4th 435, 464-465.) But the issue here is not the application of rent control to an
existing landlord-tenant business; it is a forced change in the nature of the business
without compensation or a reasonable amortization period.

The City argues that a preliminary injunction enjoining enforcement of the 2017

HCO Amendments is inappropriate because the different hotel owners represented by

10



plaintiff Coalition will not be similarly situated and the inverse condemnation claim
involves a facial challenge to the Amendments rather than an assessment of each owners’
situation. They also argue that property owners are entitled to money damages if they -
prove their inverse condemnation claim, making a preliminary injunction inappropriate.
While these may be factors for the trial court to consider, remand is appropriate so it can
consider in the first instance the balance of the hardships.
1II. DISPOSITION

The order dénying the preliminary injunction is reversed and the case is remanded

for a determination of the balance of the hardships. Appellants are entitled to their

ordinary costs on appeal.
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NEEDHAM, J.

We concur.

JONES, P.J.

SIMONS, J.

(A151847)
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RYAN J. PATTERSON (SBN 277971)
ZACKS, FREEDMAN & PATTERSON, PC
235 Montgomery Street, Suite 400
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Tel: (415) 956-8100 7
Fax: (415) 288-9755
az@zfplaw.com

RULES COMMITTEE
SAN FRANCISCO BOARD OF SUPERVISORS

File Number: 140049; Administr’ati{/e Code -
Definition of Tourist or Transient Use Under
the Hotel Conversion Ordinance '

DECLARATION OF RYAN J..
PATTERSON ‘

Date: February 4, 2019
Time: 10:00 AM
Room: 263

I, Ryan J. Patterson, hereby declare: _

1. I am an attorney at Zacks, Freedman & Patterson, PC, a firm retained by the San
Francisco SRO Hotél Coalition, Hotel Des Arts, and nUMErous individual' owners of SROs. I
have personal knowledge of the matters set forth herein and competently-could and would
testify thereto if called upon to do so. I am over the age of 18 years and am not a party to this

action.

2. Attached hereto in the following enumerated exhibits are true and correct copies

of the following documents:
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Exhibit

A.

Notice of Entry of Order Regarding Plaintiffs’ Motion for Preliminary
Injunctlon in San Francisco Superior'.Court Case No. CPF-17-515656.

J oint Excerpts of the Administrative Record in San Francisco Superior
Court Case No. CPF-17-515656. |
Amended Notice of Pamal Certification of Administrative Record of
Proceedings in San Francisco Superior Court Case No: CPF—17-5 15656,
including, as attached thereto, a list and description of the documents
contained in said Administrative Record. _

Appellants’ Opening Trial Brief and Reply Brief on the Merits in Support of

Fetmons for feremptory Writs of Mandate under ( ) CEQA and (2) Public

| Records Actin San Francisco Superlor Court Case No. CPF-17-515656.

Appellants Openmg Brief and Appellants Reply Brief'i in Callforma Court
of Appeal, First District, Case No. A151847.

Declarations of Andrew M. Zacks, Brent Haas, Shanled Shahamiri, and
Snmantha Felix in Support of Plaintiffs’ Motion for Preliminary Injunction
in San Francisco Superior Court Case No. CPF-17-515656.

A newspaper article titled “Candice Payne Got 30 Hotel Rooms for

Homeless People in Chicago During Severe Cold Snap,” New York Times,

by Sandra E. Garcia, February 2, 2019, available at
https://www.nytimes.com/2019/02/02/us/candice-payne-homeless-
chicago.html, retrieved February 3, 2019. |

I declare undet penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this was executed on February 4, 2019,

Ryan J. Patterson

DECLARATION OF RYAN J, PATTERSON
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ARTHUR F. COON (Bar No. 124206)
MATTHEW C. HENDERSON (Bar No. 229259)
S. GISELLE ROOHPARVAR (Bar No. 257741)
MILLER STARR REGALIA

A Professional Law Corporation

1331 N. California Blvd., Fifth Floor

Walnut Creek, California 94596

Telephone: 925 935 9400

Facsimile: 925933 4126

Email: arthur.coon@msrlegal.com
matthew.henderson@msrlegal.com
giselle.roohparvar@msrlegal.com

Attorneys for Plaintiff and Petitioner SAN
FRANCISCO SRO HOTEL COALITION

ANDREW M. ZACKS (Bar No. 147794)
SCOTT A. FREEDMAN (Bar No. 240872)
JAMES B. KRAUS (Bar No. 184118)

ZACKS, FREEDMAN & PATTERSON,

235 Montgomery Street, Suite 400
San Francisco, CA 94104

De
e

Telephone: 415956 8100
Facsimile: 415288 9755
Email: az@zfplaw.com

scott@zfplaw.com
Jjames@zfplaw.com

Attorneys for Plaintiffs and Petitioners SAN
FRANCISCO SRO HOTEL COALITION,
HOTEL DES ARTS, LLC, and BRENT HAAS

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

SAN FRANCISCO SRO HOTEL
COALITION, an unincorporated association,
HOTEL DES ARTS, LLC, a Delaware limited
liability company, and BRENT HAAS,

Plaintiffs and Petitioners,
v.

CITY AND COUNTY OF SAN
FRANCISCO, a public agency, acting by and
through the BOARD OF SUPERVISORS OF
THE CITY AND COUNTY OF SAN
FRANCISCO; DEPARTMENT OF
BUILDING INSPECTION OF THE CITY
AND COUNTY OF SAN FRANCISCO;
EDWIN LEE, in his official capacity as Mayor
of the City and County of San Francisco, and
DOES 1 through 100, inclusive,

Respondents and Defendants.

Case No. CPF-17-515656

NOTICE OF ENTRY OF ORDER
REGARDING PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION

CEQA Case

Action Filed: May 8§, 2017
Trial Date: Jan, 18, 2019

-1-
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TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on November 30, 2018, the Superior Court of San
Francisco issued an Order Regarding Plaintiffs’ Motion for Preliminary Injunction. A true and

correct copy of that Order is attached hereto as Exhibit A.

Dated: December 5, 2018 ZACKS, FREEDMAN & PATTERSON, PC

/s/ Andrew M. Zacks

ANDREW M. ZACKS

Attorneys for Plaintiffs and Petitioners SAN
FRANCISCO SRO HOTEL COALITION,
HOTEL DES ARTS, LLC, and BRENT HAAS
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DENNIS J. HERRERA, State Bar #139669
City Attorney

ANDREA RUIZ-ESQUIDE, State Bar #233731
KRISTEN A. JENSEN, Siatc Bar #130196
JAMES M. EMERY, stote Bar #153630
Deputy City Attorneys

City Hall, Room 234

1 Dr, Carlton B, Goodlett Place

San Francisco, California 94102-4682

F ED

San Francisco County Superior Court
0 30 201
CLERK OF THE COURT
BY, Nkt

i
AN ¥

Deputy Clerk

Telephone:  (415) 554-4647
Facsimile:  (415) 554-4757
E-Mail: andrea.ruiz-esquide@sfeityatty.org

kristen.jensen(@sfoityatty.org
jim.emery@sfeityatty.org

Attorneys for Defendants
CITY AND COUNTY OF SAN FRANCISCO

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
UNLIMITED JURISDICTION

SAN FRANCISCO SRO HOTEL
COALITION, an unincorporated association,
HOTEL DES ARTS, LL.C, a Delaware limited
liability company, and BRENT HAAS,
Plaintiffs,
vs.

CITY AND COUNTY OF SAN

"FRANCISCO, a public agency, acting by and

through the BOARI OF SUPERVISORS OF
THE CITY AND COUNTY OF SAN
FRANCISCO; DEPARTMENT OF
BUILDING INSPECTION OF THE CITY
AND COUNTY OF SAN FRANCISCO;’
EDWIN LEE, in his official capacity as
Mayor of the City and County of San
Francisco,

Defendants,

Case No. CPR-17-515656

STIPULATION AND ORDER REGARDING
PLAINTIFFS' MOTION FOR PRELIMINARY
INJUNCTION

CEQA ACTION

Dec, 19, 2018

Time:  9:30 a.m.

Dept:  CEQA, room 503

Judge: Hon, Cynthia Ming-mei Lee

Date Action Filed:  May §, 2017
Trial Date: Jan, 18, 2019

Date:

!

STIP AND [PROPOSEDTORDER REPl | CASE NO. CPF-17-515636
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WHEREAS, on June 7, 2017, Plaintiffs’ motion for preliminary injunction (“the
Motion”) came on for hearing in room 503 of this Court, located at 400 McAllister Street, San
Francisco, the Hon. Teri L., Jackson, presiding;

WHEREAS, on June 14, 2017 , this Court entered an Order denying the Motion and

‘Plaintiffs appealed;

WHEREAS, on October 15, 2018, the Court of Appeal filed its decision in Appeal No.
A151847 (“the Decision™). In the Decision, the Court reversed this Court’s Order denying the
Motion and remanded the matter for a determination of the balance of the hardships as
between the City and County of San Francisco and SRO hotel owners;

NOW THEREFORE,

1, San Francisco agrees that pending final resolution of this action, or further order
of the Buperior Court, subsections 41.20(a)(2) and (a)(3) of the Hotel Conversion Ordinance
(8.F. Admin. Code, § 41) are inoperable and shall not be enforced in any way, by any person
or entity, for any purpose; and

2. This stipulation and order disposes of the pending Motion,

SO STIPULATED,
Date; Novambe@c\ , 2018 ZACKS, FREEDMAN & PATTERSON, PC
Andrew Zacks

Attorneys for Plaintiffs/Petitioners

Date: November 29 , 2018 Mﬂiﬁ REGALIA

Arthur Coon
Attorneys for Plaintiffs/Petitioners
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Date: November 'Z-1, 2018 ~ DENNIS HERRERA
San Francisco City Atftorney

(fs //M%M/

Jathes BEmery ge
Attorneys for Defenda

espondents

PURSUANT TO THE PARTIES' STIPULATION, AND GOOD CAﬁSE APPEARING, IT IS SO
ORDERED:

Date: November,%{)_, 2018 @ Q/{W)/Z/

Hon. Cynthia Ming-mei Lee
Judge San Francisco Superior Court
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PROOF OF SERVICE

Superior Court of California, County of San Francisco
Case No.: CPF-17-515656

I, Emma Heinichen, declare that:

I am employed in the County of San Francisco, State of California. I am over the age of 18, and
am not a party to this action. My business address is 235 Montgomery Street, Suite 400, San

Francisco, California 94104.

On December 5, 2018, I served:

Notice of Entry of Order Regarding Plaintiffs’ Motion for Preliminary Injunction

in said cause addressed as follows:

ARTHUR F. COON

BRYAN W. WENTER

S. GISELLE ROOHPARVAR
MILLER STARR REGALIA

A Professional Law Corporation
1331 N. California Blvd., Fifth Floor
Walnut Creek, California 94596
arthur.coon@msriegal.com
bryan.wenter@msrlegal.com

giselle.roohparvar@msrlegal.com

DENNIS J. HERRERA

ANDREA RUIZ-ESQUIDE
KRISTEN A. JENSEN

JAMES M. EMERY

Deputy City Attorneys

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102-4682
andrea.ruiz-esquide(@sfeityatty.org
kristen.jensen(@sfcityatty.org
iim.emery(@sfcityatty.org

/XX/  (BY MAIL) By placing a true copy thereof enclosed in a sealed envelope. I placed each
such sealed envelope, with postage thereon fully prepaid for first-class mail, for collection
and mailing at San Francisco, California, following ordinary business practices.

/XX/ (BY E-SERVICE) I served the above documents through File & ServeXpress in
accordance with the Court’s Local Rule 2.11 requiring all documents be served upon
interested parties via File & ServeXpress e-Service System.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on December 5, 2018, at San Francisco, California.

EMMA HEINICHEN
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City Halt
Br, Carlton 8. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. Mo, 554-5184
Fax No, 554-5163
TDB/TTY No. 554-5227

BOARD of SUPERVISORS

December 15, 2016

File No. 161281

Lisa Gibson

Acting Environmental Review Officer
Planning Department

1650 Mission Street, Ste. 400

San Francisco, CA 94103

On December 6, 2018, Supervisor Peskin introduced the following substitute legislation:
File No. 161291

Ordinance amending Administrative Code, Chapter 41, to updaie the Hotel
Conversion Qvdinance, including: adding or refining definitions of tourist
and transit use, comparable unit, conversion, and low-income household;
revising procedures for permits to convert residential units; harmonizing
fees and penalty provisions with the Building Code; eliminating seasonal
short-term rentals for residential hotels that have violated provisions of the
Hotel Conversion Ordinance in the previous year; authorizing the
Department of Building Inspection to issue administrative subpoenas;
adding an operative date; and affirming the Planning Department's
determination under the California Environmental Quality Act.

This legislation is being transmiited to you for environmental review.

Angela Calvillo, Clgrk of the Board

. By:
fus

lisa Somera, Legislative Deputy Director
Land Use and Transportation Commitiee

Attachment

) ~ {Not defined as a project under CEQA Guidelines
¢ Joy Navarrete, Environmental Planning |gections 15378 and 15060(c)(2) because it does not
Jeanie Poling, Environmental Planning |reg)lt in a physical change in the environment.

Joy Navarrete 12/15/16

PPAR_000001



FILE NO.

any duration of tenancy. The change also clarifies that residential units are reserved for
residential use and cannot be rented for tenancies of less than 32-days to parties other than
existing or potential permanent residents. Similarly, the proposed legislation would make it
unlawful to offer a residential unit for a tenancy of less than 32 days to a party other than a
permanent or prospective permanent resident.

The proposed legislation would eliminate seasonal tourist rentals of vacant residential units for
hotels that have violated any provision of the Chapter in the last calendar year.

The proposed legislation would update the requirements for permit to convert applications, by
requiring that applicants provide information about where replacement units will be located
and the most recent rental amount for the units to be converted. The updated definition of
“comparable unit” would also require any replacement housing to be the same category of
housing as the residential unit being replaced, and affordable to a similar resident, including
the disabled, elderly and low income tenant.

The proposed iegisiation wouid authorize DBI to issue administrative subpoenas to compel
production of records where a hotel operator objects to producing them for inspection.

The proposed legislation also updates the penalty provisions and amounts for: insufficient and
late filing of annual unit usage reports, failure to maintain daily logs, and unlawful conversions.
The proposed legislation revises the administrative costs provisions to harmonize with the
applicable Building Code cost provisions.

The legislation would apply to any residential hotels that have not procured a permit to convert
on or prior to December 1, 2016.

Background Information

The HCO was first enacted in 1981. The HCO's purpose is to “benefit the general public by
minimizing adverse impact on the housing supply and on displaced low income, elderly, and
disabled persons resulting from the loss of residential hotel units through their conversion and
demolition.” The HCO includes findings that the City suffers from a severe shortage of
affordable rental housing; that many elderly, disabled and low-income persons reside in
residential hotel units, making it in the public interest to regulate and provide remedies for
unlawful conversion of residential hotel units.

The Board last amended and updated the provisions of the HCO in 1990. The proposed
legislation is designed to update key provisions and clarify the application of the HCO in
response to issues that have arisen over the last 26 years.

n:\legana\as2016\1600676\01155317.docx
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LEGISLATIVE DIGEST

[Administrative Code - Hotel Conversion Ordinance Update]

Ordinance amending the Administrative Code to update the Hotel Conversion
Ordinance, including: adding or refining definitions of tourist and transit use,
comparable unit, conversion, and low-income household; revising procedures for
permits to convert residential units; harmonizing fees and penalty provisions with the
Building Code; eliminating seasonal short-term rentals for residential hotels that have
violated provisions of the Hotel Conversion Ordinance in the previous year; authorizing
the Department of Building Inspection to issue administrative subpoenas; and
affirming the Planning Department’s determination under the California Environmental
Quality Act. o

Existing Law

The Hotel Conversion Ordinance (“HCO”), Administrative Code Chapter 41, regulates roughly
18,000 residential units within 500 residential hotels across the City. The HCO prohibits
residential hotel operators from demolishing or converting registered residential units to tourist
or transient use. The HCO defines conversion as eliminating a residential unit, renting a
residential unit for a less than 7-day tenancy, or offering a residential unit for tourist or
nonresidential use. The HCO allows seasonal tourist rentals of residential units during the
summer if the unit is vacant because a permanent resident voluntarily vacated the unit or was
evicted for cause by the hotel operator.

The HCO mandates that hotel owners or operators that wish to convert or demolish a
residential unit must seek a permit to convert from the Department of Building Inspection
(“DBI"). The permit to convert application process does not require submission of all the
essential information that DBI needs to make a preliminary determination on an application,
such as the location of the proposed replacement units and the [ast known rent of the units to
be converted.

The HCO requires hotel operators to maintain records to illustrate compliance with the
ordinance and to provide these records for inspection by DBI. DBI does not have
administrative subpoena power to compel production if a hotel operator objects to providing
records for inspection. -

Amendments to Current Law

The proposed legislation defines tourist and transient use as the rental of a residential unit for
less than 32 days to a party other than a permanent resident or prospective permanent

BOARD OF SUPERVISORS Page 1
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resident. The proposed legislation revises the definition of unlawful conversions to prohibit
renting or offering to rent a residential unit for tourist or transient use. This change would
allow hotel operators to rent residential units to existing or prospective permanent residents of
the hotel—those who have resided or intend to reside in the hotel for more than 32 days—for
any duration of tenancy. This will increase flexibility for residents who wish to establish or
maintain permanent residency, but cannot afford to pay for an entire week’s rent at one time.
The change also clarifies that residential units are reserved for residential use and cannot be
rented for tenancies of less than 32-days to parties other than existing or potential permanent
residents. Similarly, the proposed legislation would make it unlawful to offer a residential unit
for a tenancy of less than 32 days to a party other than a permanent or prospective
permanent resident. Hotel operators would be able to advertise residential units to travelers
or other parties that do not intend to make the City their permanent home, but the operator
cannot offer the unit for a tenancy of less than 32 days.

The proposed legislation would eliminate seasonal tourist rentals of vacant residential units for
hotels that have violated any provision of the Chapter in the last calendar year.

The proposed legislation would update the requirements for permit to convert applications, by
mandating that applicants provide information about where replacement units will be located
and the most recent rental amount for the units to be converted.

The proposed legislation would authorize DBI to issue administrative subpoenas to compel
production of records where a hotel operator objects to producing them for inspection.

The proposed legislation also updates the penalty provisions and amounts for: insufficient and
late filing of annual unit usage reports, failure to maintain daily logs, and unlawful conversions.
The proposed legislation revises the administrative costs provisions to harmonize with the
applicable Building Code cost provisions.

Background Information

The HCO was first enacted in 1981. The HCO’s purpose is to “benefit the general public by
minimizing adverse impact on the housing supply and on displaced low income, elderly, and
disabled persons resulting from the loss of residential hotel units through their conversion and
demolition.” The HCO includes findings that the City suffers from a severe shortage of
affordable rental housing; that many elderly, disabled and low-income persons reside in
residential hotel units; that the number of such units had decreased by more than 6,000
between 1975 and 1979; that loss of such units had created a low-income housing
“emergency” in San Francisco, making it in the public interest to regulate and provide
remedies for unlawful conversion of residential hotet units; that the City had instituted a
moratorium on residential hotel conversion effective November 21, 1979; and that because
tourism is also essential to the City, the public interest also demands that some moderately
priced tourist hotel rooms be available, especially during the summer tourist season.
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(1) Change the use of, or to eliminate a residential hotel unit or to demolish a
residential hotel unit except pursuant to a lawful abatement order, without first obtaining a
permit to convert in accordance with the provisions of this Chapter;

(2) Rent any residential unit for Tourist or Transient Usea-term-oftenancy-tess-than
sever-days except as permitted by Section 41.19 of this Chapter;

(3) Offer for rent for nenresidenticluse-or Ttourist or Transient Unse a residential
unit except as permitted by this Chapter.

(b) Hearing for Complaints of Unlawful Conversions. Upon the filing of a
complaint by an interested party that an unlawful conversion has occurred and payment of the
required fee, the Director of the Department of Buiiding inspection shaii scheduie a hearing
pursuant to #he-provisions-of Section 41.11(b). The complainant shall bear the burden of
proving that a unit has been unilawfully converted. The hearing officer shall consider, among
others, the following factors in determining whether a conversion has occurred:

(1) Shortening of the term of an existing tenancy without the prior approval of
the permanent resident;

(2) Reduction of the basic services provided to a residential unit intended to
lead to conversion. For the purpose of this subsection_b)(2), basic services are defined as
access to common areas and facilities, food service, housekeeping services, and security;

(3) Repeated failure to comply with orders of the Department of Building
Inspection or the Department of Public Health to correct code violations with intent to cause
the permanent residents to voluntarily vacate the premises;

(4) Repeated citations by the Director of the Department of Building Inspection
or the Department of Public Health for Code violations;

(5) Offer of the residential units for nonresidential use or tourist use except as

permitted in this Chapter 41;

Supervisor Peskin
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[Administrative Code - Hotel Conversion Ordinance Update]

Sponsor: Peskin

Ordinance amending the Administrative Code to update the Hotel Conversion Ordinance,
including: adding or refining definitions of tourist and transit use, comparable unit, conversion,
and low-income household; revising procedures for permits to convert residential units;
harmonizing fees and penalty provisions with the Building Code; eliminating seasonal
short-term rentals for residential hotels that have violated provisions of the Hotel Conversion
Ordinance in the previous year; authorizing the Department of Building Inspection to issue
administrative subpoenas; and affirming the Planning Department's determination under the
California Environmental Quality Act. ASSIGNED UNDER 30 DAY RULE to Land Use and
Transportation Committee,

Resolutions

161292

161293

161294

161295

[Accept and Expend Grant - Centers for Disease Control and Prevention -
Enhancing Health Resilience to Climate Change Through Adaptation - $213,713]
Sponsor: Mayor ]

Resolution retroactively authorizing the San Francisco Department of Public Health to accept
and expend a grant in the amount of $213,713 from Centers for Disease Control and
Prevention to participate in a program entitled, Enhancing Health Resilience to Climate Change
Through Adaptation for the period of September 1, 2016, through August 31, 2017. (Public

Health Department). RECEIVED AND ASSIGNED to Budget and Finance Committee,

[Accept and Expend Grant - United States Department of Energy - Advancing
Fuel Cell Vehicles - $249,970]

Sponsor: Mayor

Resolution retroactively authorizing the Department of the Environment to accept and expend a
grant in the amount of $249,970 from the United States Department of Energy to harmonize
local regulations and building codes to ease the siting and construction of hydrogen fueling
stations for zero-emission Fuel Cell Electric Vehicles in San Francisco and the greater San
Francisco Bay Area for the term of October 1, 2016, through September 30, 2018.
(Environment). RECEIVED AND ASSIGNED to Budget and Finance Committee.

[Accept and Expend Grant - California Public Utilities Commission - Energy
Efficiency Program - $20,790,000]

Sponsor: Mayor

Resolution authorizing the Department of the Environment to accept and expend a grant in the
amount of $20,790,000 from the California Public Utilities Commission, through Pacific Gas
and Electric Company, to continue an Energy Use and Demand Reduction Through Energy
Efficiency Program in the City and County of San Francisco for the term of January 1, 2017,
through December 31, 2019. (Environment). RECEIVED AND ASSIGNED to Budget and
Finance Committee.

[Accept In-Kind Grant - San Francisco Parks Alliance - John McLaren Bike Park,
Phase | - $147,268] A

Sponsor: Mayor

Resolution authorizing the San Francisco Recreation and Park Department to accept an in-kind
grant of $147,268 from the San Francisco Parks Alliance to support the John McLaren Bike
Park. (Recreation and Park Department). RECEIVED AND ASSIGNED to Budget and Finance
Committee.

DBI 027954
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[Administrative Code - Hotel Conversion Ordinance Update]

Sponsor: Peskin

Ordinance amending the Administrative Code to update the Hotel Conversion Ordinance,
including: adding or refining definitions of tourist and transit use, comparable unit, conversion,
and low-income household; revising procedures for permits to convert residential units;
harmonizing fees and penalty provisions with the Building Code; eliminating seasonal
short-term rentals for residential hotels that have violated provisions of the Hotel Conversion
Ordinance in the previous year; authorizing the Department of Building Inspection to issue
administrative subpoenas; and affirming the Ptanning Depariment’s determination under the
California Environmental Quality Act. ASSIGNED UNDER 30 DAY RULE to Land Use and
Transportation Committee.

Resolutions

161292

161293

161294

161295

[Accept and Expend Grant - Centers for Disease Control and Prevention -
Enhancing Health Resilience to Climate Change Through Adaptation - $213,713]
Sponsor: Mayor

Resolution retroactively authorizing the San Francisco Department of Public Health to accept
and expend a grant in the amount of $213,713 from Centers for Disease Control and
Prevention to participate in a program entitied, Enhancing Health Resilience to Climate Change
Through Adaptation for the period of September 1, 2016, through August 31, 2017. (Public
Health Department). RECEIVED AND ASSIGNED to Budget and Finance Committee.

[Accept and Expend Grant - United States Department of Energy - Advancing
Fuel Cell Vehicles - $249,970]

+ Sponsor: Mayor

Resolution retroactively authorizing the Department of the Environment to accept and expend a
grant in the amount of $249,970 from the United States Department of Energy to harmonize
local regulations and building codes to ease the siting and construction of hydrogen fueling
stations for zero-emission Fuel Cell Electric Vehicles in San Francisco and the greater San
Francisco Bay Area for the term of October 1, 20186, through September 30, 2018.
(Environment). RECEIVED AND ASSIGNED to Budget and Finance Committee.

[Accept and Expend Grant - California Public Utilities Commission - Energy
Efficiency Program - $20,790,000]

Sponsor: Mayor

Resolution authorizing the Department of the Environment to accept and expend a grant in the
amount of $20,790,000 from the California Public Utilities Commission, through Pacific Gas
and Electric Company, to continue an Energy Use and Demand Reduction Through Energy
Efficiency Program in the City and County of San Francisco for the term of January 1, 2017,
through December 31, 2019. (Environment). RECEIVED AND ASSIGNED to Budget and
Finance Committee. :

[Accept In-Kind Grant - San Francisco Parks Alliance - John Mcl.aren Bike Park,
Phase | - $147,268]

Sponsor: Mayor

Resolution authorizing the San Francisco Recreation and Park Department to accept an in-kind
grant of $147,268 from the San Francisco Parks Alliance to support the John McLaren Bike
Park. (Recreation and Park Department). RECEIVED AND ASSIGNED to Budget and Finance
Committee.
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SUBSTITUTED
FILE NO. 161291 12/6/2016 ORDINANCE NO.

[Administrative Code - Update Hotel Conversion Ordinance]

Ordinance amending Administrative Code, Chapter 41 to update the Hotel Conversion
Ordinance, including: adding or refining definitions of tourist and transit use,
comparable unit, conversion, and low-income household; revising procedures for
permits to convert residential units; harmonizing fees and penalty provisions with the
Building Code; eliminating seasonal shori-term rentals for residential hotels that have
violated provisions of the Hotel Conversion Ordinance in the previocus year; authorizing
the Department of Building inspection to issue administrative subpoenas; adding an
operative date; and affirming the Planning Department's determination under the
California Environmental Quality Act.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in single-underline italics Times New Roman font.
Deletions to Codes are in sﬁke#%wk-zf&he&?—yﬂes—%a«ﬁemaﬁfém
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in sterth%e&gh—AHai—fenfe
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Environmental Findings.

The Planning Department has determined that the actions contemplated in this
ordinance comply with the California Environmental Quality Act (California Public Resources
Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of
Supervisors in File No. ____and is incorporated herein by reference. The Board affirms this

determination.
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Section 2. The Administrative Code is hereby amended by revising Sections 41.3,

41.4,41.9, 41,10, 41.11, 41.12, 41.13, 41.14, 41.19, and 41.20, to read as follows:
SEC. 41.3. FINDINGS

& ing-only-T-billion-deliars-in1939

: (m ») Certain uses provide both living accommodation and services, such as health
''care, personal care and counseling, to residents of the City. Examples of such uses are
‘hospital, skilled nursing facility, AIDS hospice, intermediate care facility, asylum, sanitarium,

| lorphanage, prison, convent, rectory, residential care facility for the elderly, and community
care facility. Such facilities are often operated in building owned or leased by non-profit
j;organizations and provide needed services to the City's residents. To subject such facilities to

the provisions of this Chapter may deter future development of such facilities. It is desirable

ithat such facilities exist and the City should encourage construction and operation of such

Hfacilities.

‘ (n o) In addition, a form of housing facilities called "transitional housing" provides
fyhousing and supportive services to homeless persons and families and is intended to facilitate
';the movement of homeless individuals and families to independent living or longer term
fisupportive residences in a reasonable amount of time. Transitional housing has individual

living quarters with physical characteristics often similar to a residential hotel! (i.e.

Supervisor Peskin
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accommodations which provide privacy to residents) and provides a source of interim housing
for homeless individuals and families seeking to live independently.

(o ») The City's public, quasi-public and private social agencies serving the elderly and
needy persons often find it difficult to immediately locate suitable housing units for such
ipersons returning to independent living after hospitalization or upon leaving skilled-nursing or
intermediate care facilities within a short time after their discharge from a health facility. Such
persons often will require minimum supervision and other interim social service support. The
provision of a stable number of housing units for such emergency needs until permanent

housing can be secured and supportive services arranged are necessary and desirable for the

)'City. Emergency housing will have physical characteristics similar to "transitional housing" and
gis often intended to be occupied for a period of less than one month.

| (z ¢) The City also wishes to provide positive incentive to encourage residential hotel
owners and operators to comply with the terms of this Chapter. Hotel owners have expressed
a need to rent certain residential units on a short term basis during the winter months. In an

effort to address this need and to encourage compliance with this Chapter, the City wishes to

provide an opportunity to hotel owners who have complied with the terms of this Chapter to
%5rent a limited number of residential units to tourists during the winter months.
i
SEC. 41.4. DEFINITIONS,
te» Certificate of Use. Following the initial unit usage and annual unit usage
determination pursuant to the provisions of Sections 41.6 and 41.10 below, every hotel shall
be issued a certificate of use specifying the number of residential and tourist units herein.

&} Comparable Unit. A unit which is similar in size, services, rental amount, and

facilities, and is designated the same category of housing as the existing unit. and whieh is located

Supervisor Peskin
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within the existing neighborhood or within a neighborhood with similar physical and

socioeconomic conditions, and is similarly affordable for low income. elderly. and disabled persons.

¢e} Conversion. The change or attempted change of the use of a residential unit

defined-in-snbsection-far-betow-to a Tourist or Transienttonrist-use, or the elimination of a

residential unit, or the voluntary demolition of a residential hotel. However, a change in the

use of a residential hotel unit into a non-commercial use which serves only the needs of the

permanent residents, such as g resident's lounge, storereoncommunity kitchen, or common

area, shall not constitute a conversion within the meaning of this Chapter 41, provided thai the

residential hotel owner establishes that eliminating or re-designating an existing lfourist unit instead of

[a residential unit would be infeasible.
§ ¢t} Disabled Person. A recipient of disability benefits.

te} Elderly Person. A person 62 years of age or older.

¢ Emergency Housing. A project which provides housing and supportive services to
elderly or low-income persons upon leaving a health facility and which has its primary purpose
of-facilitating the return of such individuals to independent living. The emergency housing shall
provide services and living guarters pursuant to Section 41.13 herein and may be provided as
part of a "transitional housing" project.

¢ Hotel. Any building containing six or more guest roomns intended or designed to be
used, or which are used, rented, or hired out to be occupied or which are occupied for
sleeping purposes and dwelling purposes by guests, whether rent is paid in money, goods, or
services. It includes motels, as defined in Section 401 Chapter-XH-Part-H of the San-Franciseo
Mamicipad-CodeHousing Codej, but does not include any jail, health facilities as defined &y in
Section 1250 of the Cdlifornia Health and Safety Code, asylum, sanitarium, orphanage,
prison, convent, rectory, residential care facility for the elderly as defined in Section 1569.2 of

the Health and Safety Code, residential facilities as defined in Section 1502 of the Health and

Supervisor Peskin
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Safety Code or other institution in which human beings are housed or detained under legal
restraint, or any private club and nonprofit organization in existence on September 23, 1979,
provided, however, that nonprofit organizations which operated a residential hotel on
September 23, 1979, shall comply with the provisions of Section 41.8 herein,

# Interested Party. A permanent resident of a hotel, or his or her authorized
representative, or a former tenant of a hotel who vacated a residential unit within the past 90
days preceding the filing of ¢ complaint or court proceeding to enforce the provisions of this
Chapter 4. Interested party shall also mean any nonprofit organization, as defined in this
{Section 41.4&), which has the preservation or improvement of housing as a stated purpose in
its articles of incorporation and/or bylaws.
| & Low-Income Household. A household whose income does not exceed 60%

percent of the Adreq mMedian ilncome as set forth in Charter Section 16,110 for-the-SanFrancisco

|| Standard-Metropolitan-Statistical-Arecas published by-the United States-Department-of Housing-and
%1“,% Development-amd-Howsing-and-Commnity-Development-det-of-1974-

‘ ¢ Low-Income Housing. Residential units whose rent may not exceed 302% percent of
‘the gross monthly income of a #Low-ilncome #Household as defined in-subseetion-) above.,

¢ Nonprofit Organization. An entity exempt from taxation pursuant to Title 26,

’ Section 501 of the United States Code.

@} QOperator. An eQperator includes the lessee or any person or legal entity whether or
not the owner, who is responsible for the day-to-day operation of a residential hotel and to
whom a hotel license is issued for a #Residential AHotel.

¢y Owner. Owner includes any person or legal entity holding any ownership interest
in a #Residential #Hotel.

¢ Permanent Resident. A person who occupies a guest room for at least 32

iconsecutive days.

Supervisor Peskin
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tey Posting or Post. Where posting is required by this Chapter 4/, material shall be
'posted in & conspicuous location at the front desk in the lobby of the hotel, or if there is no
lobby, in the public entranceway. No material posted may be removed by any person except
as otherwise provided in this Chapter.

¢ Residential Hotel. Any building or structure which contains a #Residential #Unit as
ideﬂned (g below unless exempted pursuant to the provisions of Sections 41.5 or 41.7
:below.
t¢ Residential Unit. Any guest room as defined in Section 401203-7-of Chapter-5H
| Partfl-of the San Francisco Municipati-Code-(Housing Codej which had been occupied by a

permanent resident on September 23, 1979. Any guest room constructed subsequent to
i|September 23, 1979 or not occupied by a permanent resident on September 23, 1979, shall
not be subject to the provisions of this Chapter 4/; provided however, if designated as a

residential unit pursuant to Section 41.6 of this Chapter or constructed as a replacement unit,

such residential units shall be subject to the provisions of this Chapter.

¢+ Tourist Hotel. Any building containing six or more guest rooms intended or
i?designated to be used for commercial tourist use by providing accommodation to transient
5guests on a nightly basis or longer. A tourist hotel shall be considered a commercial use

pursuant to €i+-Planning Code Section 790.46246¢5) and shall not be defined as group

housing permitted in a residential area under €is-Planning Code Section 209, /2,

Tourist or Transient Use. Any use of a guest room for less than ¢ 32-day term of tenancy by a

party other than a Permanent Resident or prospective Permanent Resident,

3 Tourist Unit. A guest room which was not occupied on September 23, 1979, by a
ipermanent resident or is certified as g+Tourist #Unit pursuant to Sections 41.6, 41.7 or 41.8

t

i}be!ow. Designation as a tourist unit under this Chapter shall not supersede any limitations on

juse pursuant to the Planning Code.
Supervisor Peskin
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&) Transitional Housing. A project which provides housing and supportive services to
homeless persons and families or {Low-income #Households at risk of becoming homeless
which has as its purpose facilitating the movement of homeless individuals or at-risk #Low-i
Income AHouseholds to independent living within a reasonable amount of time. The
transitional housing shall provide services and living quarters as approved by the Planning
Commission that are similar to the residential unit being replaced pursuant to Section 41.13

herein and shall comply with all relevant provisions of City ordinances and regulations.

SEC. 41.9. RECORDS OF USE.

(a) Daily Log. Each residential hotel shall maintain a daily log containing the status of

each room, whether it is occupied or vacant, whether it is used as a residential unit or tourist

unit, the name under which each adult occupant is registered, and the amount of rent
charged. Each hotel shall also provide receipts to each adult occupant, and maintain copies of
'the receipts, showing: the room number; the name of each adult occupant; the rental amount

and pericd paid for; and any associated charges imposed and paid, including but not limited to

llsecurity deposits and any tax. The daily log and copies of rent receipts shall be available for
]l
Hinspection pursuant to the-provision-of Section 41.11(c) of this Chapter 4/ upon demand by the

Director of the Department of Building Inspection or the Director's designee or the City
Attorney's Office between the hours of 9 a.m. and 5 p.m., Monday through Friday, unless the
Director of the Department of Building Inspection or the City Attorney's Office reasonably -
believe that further enforcement efforts are necessary for specified residential hotels, in which
case the Department of Building Inspection or the City Attorney's Office shall notify the hotel

owner or operator that the daily logs and copies of rent receipts shall be available for

},inspeotion between the hours of 9 a.m. and 7 p.m. Each hotel shall maintain the daily logs and

{lcoples of rent receipts for a period of no less than 24 months. Should an owner or operator

Supervisor Peskin
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object to providing records for inspection, the Director of the Department of Building Inspection shall

have the authority to issue administrative subpoenas to investigaie and enforce this Chapler’s

provisions..
In addition to the investigative powers and enforcement mechanisms prescribed in this

Chapter, the City Attorney's Office shall have the authority to take further investigative action

and bring additional enforcement proceedings including the-immediate proceedings under

California Civil Code Section 1940.1.

* * * &

SEC. 41.10. ANNUAL UNIT USAGE REPORT.
(a) Filing. On November 1s¢ of each year, every hotel owner or operator subject to this

Chapter 4/ shall file with the Departiment of Building Inspection,_either through an online form on

i\the Department’s website or a paper copy delivered fo the Depariment, an Annual Unit Usage

Report containing the following information:

i
i

(1) The total number of units in the hotel as of October 15# of the year of filing;
: (2) The number of residential and tourist units as of October 15#: of the year of
gﬁling;

(3) The number of vacant residential units as of October 15tk of the year of
%filing; if more than 50%ﬁe¥e€ﬁ{—0f the units are vacant, explain why:

| (4) The average rent for the residential hotel units as of October 154 of the year
of filing;

| (5) The number of residential units rented by week or month as of October 154

of the year of filing; and

(6) The designation by room number and location of the residential units and

%tourist units as of October 15¢k of the year of filing. The @gwner or operator shall maintain

i

,Supervisor Peskin
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such designated units as tourist or residential units for the following year unless 1h¢ owner or
operator notifies in writing the Department of Building Inspection of a redesignation of units;
the owner or operator may redesignate units throughout the year, provided they notify the
Department of Building Inspection in writing by the next business day foilowing such
redesignation and maintain the proper number of residential and tourist units at all times. The
purpose of this provision is to simplify enforcement efforts while providing the owner or
operator with reasonable and sufficient flexibility in desighation and renting of rooms;

(7) The nature of services provided to the permanent residents and whether
there has been an increase or decrease in the services so provided;

{(8) A copy of the Daily L.og, showing the number of units which are residential,

tourist, or vacant on the first Friday of each month October-Lst-FebruaryLst-Moy-tst-and-August-tst
of the year of filing.

(b) Notice of Annual Unit Usage Report. On the day of filing, the owner or operator
shall post a notice that a copy of the Annual Unit Usage Report submitted to the Department

of Building Inspection is available for inspection between the hours of 9:00 a.m. and 5:00 p.m.

Monday through Friday, which notice shall remain posted for 30 days. The Department shall

maintain a list of those properties that have filed or failed to submit annual reports on its website.

(c) Extension of Time for Filing. Upon application by an owner or operator and upon
showing good cause therefor, the Director of the Department of Building Inspection may grant
one extension of time not to exceed 30 days for said filing.

(d) Certificate of Annual Unit Usage Report. After receipt of a completed Annual
Unit Usage Report, the Department of Building Inspection shall issue a certified
acknowledgment of receipt.

(e) Renewal of Hotel License and Issuance of New Certificate of Use. As of the

effective date of this Chapter 41, no hotel license may be issued to any owner or operator of @

Supervisor Peskin
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:hotel unless the owner or operator presents with his/her license application a certified
acknowledgment of receipt from the Depariment of Building Inspection of the Annuatl Unit
| Usage Report for the upcoming vyear.

(f) Insufficient Filing; Penalties, The Director of the Department of Building
Inspection is authorized to assess a penalty as set forth below for insufficient filing, with
éinterest on the penalty accruing at the rate of 1.3%one-and-one-halfpereent per full month,
Ecompounded monthly from the date the penalty is due as stated in the Director's written

notification below.

If the Director or the Director's designee determines that additional information is

needed to make a determination, ke the Director or designee shall send both the owner and

;|operator a written request to furnish such information within 15 calendar days of the mailing of
tthe written request. The letter shall state that if the requested information, or a response

.explaining why the requested information will not be provided, is not furnished in the time required,

]:the residential and tourist units shall be presumed to be unchanged from the previous year
, and that the Director shall impose a $500 penalty for failure to furnish the additional

information within the 15-day period, and a 8500 penalty for each day afier the 15-day period for

which the owner or operator fails to furnish the requested information or explanation. If the Director

does not timely receive the information, the Director shall notify both the owner and operator,

’ by mail_or electronic mail, that the Director is imposing a $500 per day penaity and that the

%accumulated penalty whieh must be paid within 30 days of the mailing of the notification, and

éthat interest on the penalty shall accrue from the expiration of the 30 days at the rate of
.].5%6%19!??{%@?&%&% per full month, compounded monthly. The written notification shall
state that if the penalty is not paid, a lien to secure the amount of the penalty, plus the

accrued interest, will be recorded against the real property pursuant to the provisions of

Supervisor Peskin
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lInot receive the report, the Director shall notify both the owner and operator; by mail that the

ISection 41.20(d) of this Chapter 41, and that the Residential Hotel will be not be eligible for any

temporary lourist rentals as provided in Section 41,19 for 12 months.

(g) Failure to File Annual Unit Usage Report; Penalties. The Director of the
Department of Building Inspection is authorized to assess penalties as set forth below for
failure to file an Annual Unit Usage Report, with interest on penalties accruing at the rate of
.5 %ene-amd-one-hatfpereent per full month, compounded monthly from the date the penalty is
id ue as stated in the Director's notification below.

If the owner or operator fails to file an Annual Unit Usage Report, the Director or the
Director's designee shall notify the owner and operator by registered or certified mail and shall
post a notice informing the owner and operator that unless submission of the Annual Unit
Usage Report and application for renewal of the hotel license is made within 15 calendar days
of the mailing of the letter, the residential and tourist units shall be presumed to be unchanged
from the previous year, and the Director shall impose a penalty of $508/, 000 per month offor

each month the annual report is not filed and the Residential Hotel will be not be eligible for anv

temporary lourist rentals as provided in Section 41.19 for the next 12 months. If the Director does

Director is imposing the appropriate penalty, as prorated, which must be paid within 30 days
of the mailing of the notification and that interest on the penalty shall accrue from the
expiration of the 30 days at the rate of 1.5 %one-and-one-half-percent per full month,
compounded monthly. The written notification shall state that if the penalty is not paid, a lien
to secure the amount of the penalty, plus the accrued interest, will be recorded against the
Ereat property pursuant to the provisions of Section 41.20(d) of this Chapter 4/,

1

i
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SEC. 41.11. ADMINISTRATION.

(a) Fees. The owner or operator shall pay the following filing fees to the Department of
Building Inspection to cover its costs of investigating and reporting on eligibility. See Section
1104333-2, Hotel Conversion Ordinance Fee Schedule, Table [A-Q,-Pert-H-Chapter4-of the San

Eraneisco-Municipal-Code-(Building Code) for the applicable fees. The party that brings an
unsuccessful challenge to a report pursuant to this Chapter 4iA4rticle shall be liable for the

changecharge in Section [104333-2, Hotel Conversion Ordinance Fee Schedule,~Unsuccessful
[|Challenge, Table [4-O- Part-Hi-Chapterd-of the SanFrancisco-Municipal-Code-Building Code).

]Fees shall be waived for an individual who files an affidavit under penalty of perjury stating

Xthat he or she is an indigent person who cannot pay the filing fee without using money needed

for the necessities of life.

(b) Hearing.
(1) Notice of Hearing. Whenever a hearing is required or requested in this
Chapter 41, the Director of the Department of Building Inspection shall, within 45 calendar
days, notify the owner or operator of the date, time, place, and nature of the hearing by
registered or certified mail. The Director of the Department of Building Inspection shall appoint

a hearing officer. Notice of such a hearing shall be posted by the Department of Building

HInspection. The owner or operator shall state under oath at the hearing that the notice
iremained posted for at least 10 calendar days prior to the hearing. Said notice shall state that

%all permanent residents residing in the hotel may appear and testify at the public hearing,
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provided that the Department of Building Inspection is notified of such an intent 72 hours prior
to the hearing date.

(2) Pre-hearing Submission. No less than three working days prior to any
hearing, parties to the hearing shall submit written information to the Department of Building
fnspection including, but not fimited to, the following: the request or complaint, thé statement
of issues to be determined by the Hearing Officer; and a statement of the evidence upon
which the request or complaint is based.

(3) Hearing Procedure. If more than one hearing for the same hotel is

[[required, the Director of the Department of Building Inspection shall consolidate all of the

! appeals and challenges into one hearing; however, if a civil action has been filed pursuant to

theprovisions-of Section 41.20(e) of #e Chapter 41, all hearings on administrative complainis
of unlawful conversions involving the same hotel shall be abated until such time as final
judgment has been entered in the civil action; an interested party may file a complaint in
intervention. The hearing shall be tape recorded. Any party to the appeal may, at his/her own
expense, cause the hearing to be recorded by a certified court reporter, The hearing officer is
empowered to issue subpoenas upon application of the parties seven calendar days prior to
the date of the hearing. During the hearing, evidence and testimony may be presented to the
hearing officer. Parties to the hearing may be represented by counsel and have the right to
cross-examine witnesses. All testimony shall be given under oath. Written decision and
findings shall be rendered by the hearing officer within awers 20 working days of the hearing.
Copies of the findings and decision shall be served upon the parties to the hearing by
registered or certified mail. A notice that a copy of the findings and decisions is available for
inspection between the hours of 9:00 a.m. and 5:00 p.m. Monday through Friday shall be

f]posted by the owner or operator.
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(4) Administrative Review. Unless otherwise expressly provided in this
Chapter 41, any decision of the hearing officer shall be final unless a valid written appeal is
filed with the Board of Permit-Appeals within 15 days following the date of the hearing officer’s

written determination, Such an appeal may be taken by any interested party as defined by

Section 41.4¢ herein,

(c) Inspection. The Director of the Department of Building Inspection shall have the

laulhority fo issue administrative subpoenas as necessary or appropriate to conducl inspections

pursuant to this Chapter 41. The Director of the Department of Building Inspection shall

ﬁConduct, from time to time, on-site inspections of the daily logs, other supporting documents,

and units listed as vacant in the daily logs, to determine if she owner or operator has complied

Hlwith the provisions of this Chapter. in addition, the Director of the Department of Building
E Inspection or the Director's designee shall conduct such an inspection as soon as practicable
: upon the request of a current or former occupant of the hotel. If, upon such an inspection, the

Director or Director's designee determines that an apparent violation of the provisions of this

!Chapter has occurred, ke&he the Director or designee shall post a notice of apparent violation

‘5informing the permanent residents of the hotel thereof, or shall take action as set forth in
%ESection 41.11(d) and (e) below. This notice shall remain posted until the Director of the
Department of Building Inspection, or the Director's designee, determines that the hotel is no
jonger in violation of the provisions of this Chapter.

(d) Criminal Penalties for Violations. Any person or entity wilfully failing to maintain
daily logs or provide and maintain receipts as provided in Sections 41.9(a) and (b) of this
Chapter 41, or failing to post materials as provided in Sections 41.6(a), (c), and (f), 41.9(b),
41.10(b), (g). and (h), 41.11(b) (3), 41.12(b)(10). and 41.18(b) and (c) of this Chapter or

iiwih‘ully providing false information in the daily logs, shall be guilty of an infraction for the first

Supervisor Peskin
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such violation or a misdemeanor for any subsequent violation, and the complaint charging
such violation shall specify whether the violation charged is a misdemeanor or an infraction,

If charged as an infraction, the penalty upon conviction therefor shall be not less than
$100 or more than $500.

if charged as a misdemeanor, the penalty upon conviction therefor shall be a fine of not
less than $500 or more than $1,000 or imprisonment in the county jail, not exceeding six
months, or both fine and imprisonment.

Every day such violation shall continue shall be considered as a new offense.

For purposes of Sections 41.11(d) and (e), violation shall include, but not limited to,
intentional disobedience, omission, failure or refusal to comply with any requirement imposed
by the aforementioned Sections or with any notice or order of the Director of the Department
of Building Inspection or the Director of Public Works regarding a violation of this Chapter.

(e) False Information Misdemeanor. It shall be unlaw%ul for an owner or operator to
wilfully provide false information to the Director of the Department of Building Inspection or the
Director's designees. Any owner or operator who files false information shall be guilty of a
misdemeanor. Conviction of a misdemeanor hereunder shall be punishable by a fine of not
more than $500 or by imprisonment in the County Jail for a period not to exceed six months,
or by both.

(f) The Director of the Department of Building Inspection may impose a penalty of

$250300 per violation for failure to maintain daily logs or for failure to provide receipts to

occupants as required under Section 41.9 above and for failure to post materials as required

:under Sections 41.6(a), (c), and (), 41.9(b), 41.10(b), (9). and (h}, 41.11(b) (3), 41.12(b)(10),

and 41.18(b) and (c). In order to impose such penalties, the Director shall notify both the

owner and operator by certified mail that the Director is imposing the penalty or penalties,

;which must be paid within 30 days of the mailing of the notification. The written notification
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shall state that if the penalty is not paid, a lien to secure the amount of the penalty will be
recorded against the real property pursuant to the provisions-ef-Section 41.20(d) of this Chapter
4.

(g) Costs of Enforcement. The Department of Building Inspection shall be entitled to

recover cosls for enforcement as provided in Building Code Section 1024, 7(d), Fheproceetlsfronihe

FECORIIEH ’4 EI%” ,9”;_2 E’XHFS- ‘l? aFe 9%.

lithe California Public Records Act, shall be made available for public inspection and copying.

Building Inspection shall propose rules and regulations governing the appointment of an

tiadministrative officer and the administration and enforcement of this Chapter 4/, After |

‘lrequired fee to the Central Permit Bureau.

Bepart

(h) Inspection of Records. The Department of Building Inspection shall maintain a file
for each residential hotel which shall contain copies of all applications, exemptions, permits,
reports, and decisions filed pursuant to the provisions of this Chapter 7. All documents

maintained in said files, except for all tax returns and documents specifically exempted from

(i) Promulgation of Rules and Regulations. The Director of the Department of

reasonable notice and opportunity to submit written comment are given, final ruies and

regulations shall be promulgated.

SEC. 41.12. PERMIT TO CONVERT.
(a) Any owner or operator, or his/her authorized agent, of a residential hotel may apply

for a permit to convert one or more residential units by submitting an application and the

(b) The permit application shall contain the following information:

Supervisor Peskin
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(1) The name and address of the building in which the conversions are

proposed_and of the building where replacement housing will be located, and
(2) The names and addresses of all owners or operators of said buildings; and

(3) A description of the proposed conversion including the specific method under

Section 41.13(a) that the owner or operator selects as the nature of the conversion, the fofal

number of units in the building, and their current uses; and
(4) The room numbers and locations of the units to be converted; and
(5) Preliminary drawings showing the existing floor plans and proposed floor

plans; and

H
{

(6) A description of the improvements or changes proposed io be constructed
ior installed and the tentative schedule for start of construction; and
(7) The current rental rates for each residential unit to be converted_or. if

i

icurrently unoccupied. the most recent rental rate when last occupied: and

(8) The length of tenancy of the permanent residents affected by the proposed
conversion; and
(9) A statement regarding how one-for-one replacement of the units to be

converted will be accomplished, citing the specific provision(s) of Section 41. 13(0) the application

has selected for replacement_and including sufficiently detailed financial information. such as letters

of intent and contracts, establishing how the owner or operator is constructing or causing to construct

thepropesed-location-of replacement housing if replacement is to be provided off-site; and

' (10) A declaration under penalty of perjury from the owner or operator stating
that he/she has complied with the provisions of Section 41.14(b) below and his/her filing of a
permit to convert. On the same date of the filing of the application, a notice that an application

to convert has been filed shall be posted until a decision is made on the application to convert.

Supervisor Peskin
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(c) Upon receipt of a completed application to convert or demolish, the Department of
Building Inspection shall send the application to the Planning Department of City-Rlamning for
review and shall mail notice of such application to interested community organizations and
such other persons or organizations who have previously requested such notice in writing.
The notice shall identify the hotel requesting the permit, the nature of the permit, the proposal
to fulfill the replacement requirements of Section 41.13 herein, and the procedures for

requesting a public hearing. The Gowner or operator shall post a notice informing permanent

‘iresidents of such information.

(d) Any interested party may submit a written request within 15 days of the date notice
is posted pursuant to subsection (c) above to the &ig-Planning Commission to schedule and
conduct a public hearing on the proposed conversion in order to solicit public opinion on
whether to approve or deny a permit to convert or demolish residential units'and to determine
whether proposed replacement units are "comparable units”" as defined in Section 41.44)
herein.

SEC. 41.13. ONE-FOR-ONE REPLACEMENT.

(a) Prior to the issuance of a permit to convert, the owner or operator shall provide
one-for-one replacement of the units to be converted by one of the following methods:

(1) Construct or cause to be constructed a comparable unit to be made
available at comparable rent to replace each of the units to be converted; or

(2) Cause to be brought back into the housing market a comparable unit from
any building which was not subject to the provisions of this Chapter 47; or

(3) Construct or cause to be constructed or rehabilitated apartment units for
elderly, disabled, or low-income persons or households which may be provided at a ratio of
less than one-to-one; or construct or cause to be constructed transitional housing which may

include emergency housing. The construction of any replacement housing under this

Supervisor Peskin
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subsection shall be subject to resirictions recorded against title to the real property and be

evaluated by the €i+-Planning Commission in accordance with the provisions of Section 303
of the Gi-Planning Code. A notice of said G-Planning Commission hearing shall be posted
by the owner or operator 10 calendar days before the hearing; or

(4) Pay to the City and County of San Francisco an amount equal to 80%
percent Of the cost of construction of an equal humber of comparable units plus site acquisition
cost. All such payments shall go into a San Francisco Residential Hotel Preservation Fund
Account. The Department of Real Estate shali determine this amount based upon two

independent appraisals; or

(5) Contribute to a public entity or nonprofit organization, skewhich will use the

funds to construct comparable units, an amount at least equal to 8024 pereens of the cost of
construction of an equal number of comparable units plus site acquisition cost. The
Department of Real Estate shall determine this amount based upon two independent
appraisals. In addition to compliance with all relevant City ordinances and regulations, the
public entity or nonprofit organization and the housing development proposal of such public
entity or nonprofit organization shall be subject to approval by the Mayor's Office of Housing

and Community Developmen.

* % * *

SEC. 41.14. MANDATORY DENIAL OF PERMIT TO CONVERT.

A permit to convert shall be denied by Director of the Department of Building Inspection
(a) The requirements of Sections 41.12 or 41.13, above, have not been fully complied

with;

(b) The application is incomplete or contains incorrect information;
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BOARD OF SUPERVISORS Page 19

PPAR_000116



O © o ~N O o N~ W N -

N N NN N N - A - a a aA aA aA Aaa
O W N A OO NN -

(c) An applicant has committed unlawful action as defined in this Chapter 47 within 12
months previeus prior to the fsswancefiling of-for a permit to convert application; or
(d) The proposed conversion or the use to which the unit would be converted is not

permitted by the €i-Planning Code.

* * * *

SEC. 41.19. TEMPORARY CHANGE OF OCCUPANCY.
(a) Temporary Change of Occupancy.
(1) A tourist unit may be rented to a permanent resident, until voluntary vacation

of that unit by the permanent resident or upon eviction for cause, without changing the legal

;status of that unit as a tourist unit.

; (2) A permanent resident may be relocated for up {o 21 days to another unitin
|

iby the UMB Seismic Retrofit Ordinance, Ordinance No, 219-92, without changing the

the residential hotel for purposes of complying with the Building Code requirements imposed

Edesignation of the unit.

(3) A residential unit which is vacant at any time during the period commencing
son May 1s# and ending on September 30# annually may be rented as a tourist unit, provided
that (4¥) the residential unit was vacant due to voluntary vacation of a permanent resident or
wes-vaeant due to lawful eviction for cause after the permanent resident was accorded all the
rights guaranteed by State and local laws during his/her tenancy, (B#) the daily log shows that
the residential unit was legally occupied for at least 50% percer of the period commencing on
October 15t and ending on April 30k of the previous year, unless owner or operator can
produce evidence to the Department of Building Inspection explaining such vacancy to the
satisfaction of the Department-of-Buildingtnspection, including but not limited to such factors as
repair or rehabilitation work performed in the unit or good-faith efforts to rent the unit at fair
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market value; end (C##) the residential unit shall immediately revert to residential use upon

application of a prospective permanent resident, and (D) the owner or operator has not committed

unlawful action as defined in this Chapter 41 within 12 months prior to this request.

25-percent Limit.
However, at no time during the period commencing on May 1sz and ending on
September 30# may an owner or operator rent for nonresidential use or tourist use more than
25% pereenr-of the hotel's total residential units unless the owner or operator can demonstrate

that (4#) the requirements of Section 41.19(a)(3) above are met, and (B#) good-faith efforts

were made to rent such units to prospective permanent residents at fair market value for

comparable units and that such efforts failed-and-tii-the-owner-oroperater-hasnot-conwmitted
£ -t <Yt e is-reguest. Owners or

operators who seek to exceed this limit must request a hearing pursuant to Section 41.11(b)

above and the decision whether to permit owners or operators to exceed this limit is within the
discretion of the hearing officer.

(b) Special Requirements for Hearings on Tourist Season Rental of Residential Units,
Where an owner or operator seeks a hearing in order to exceed the limit on tourist season

rental of vacant residential units pursuant to Section 41.19(a)(3), the requirements of Section

41.11(b)(1), (b)(2). and {b)(3) above shall be applicable except as specifically modified or
enlarged herein:
ok ow
(56) Determination of the Hearing Officer. Based upon the evidence presented at
the hearing, conducted in accordance with Section 41.11(b)(3) above, the hearing officer shall
make findings as to (i) whether the residential unit was vacant due to voluntary vacation of a
permanent resident or was vacant due to lawful eviction, (ii) whether the residential unit was

occupied for at least 50% percent of the period commencing on October 1 and ending on April
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30#: of the previous year, (iii) whether the owner or operafor has committed unlawful action
under this Chapter 47 within 12 months prior to this request, and (iv) whether the owner or
operator made good-faith efforts to rent vacant residential units to prospective permanent
residents at no more than fair market value for a comparable unit during the tourist season
and yet was unable to secure such rentals. Good-faith efforts shall include, but not be limited

to, advertising the availability of the residential units to the public. In determining fair market

value of the residential units, the hearing officer shall consider any data on rental of |

comparable units, as defined in Section 41.44) herein. i

* * * & i

SEC. 41.20. UNLAWFUL CONVERSION; REMEDIES; FINES.
, (a) Unlawful Actions. It shall be unlawful to:
i (1) Change the use of, or to eliminate a residential hotel unit or to demolish a
residential hotel unit except pursuant to a lawful abatement order, without first obtaining a
permit to convert in accordance with the provisions of this Chapter;

(2) Rent any residential unit for Tourist or Transient Useaternrof-tenaney-lessthan
severdays except as permitted by Section 41.19 of this Chapter;

(3) Offer for rent for nomresidenticl-wse-or Trourist or Transient Unse a residential

unit except as permitted by this Chapter.
{b) Hearing for Complaints of Unlawful Conversions. Upon the filing of a complaint |
by an interested party that an unlawfuf conversion has occurred and payment of the required
fee, the Director of the Department of Building Inspection shall schedule a hearing pursuant to
the-provisions-of Section 41.11(b). The complainant shall bear the burden of proving that a unit
has been unlawfully converted. The hearing officer shall consider, among others, the following

factors in determining whether a conversion has occurred:
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; (1) Shortening of the term of an existing tenancy without the prior approval of

-

‘the permanent resident;
(2) Reduction of the basic services provided to a residential unit intended to
llead to conversion. For the purpose of this subsection (b)(2), basic services are defined as

access to common areas and facilities, food service, housekeeping services, and security;

| (3) Repeated failure to comply with orders of the Department of Building

IInspection or the Department of Public Health to correct code violations with intent to cause

the permanent residents to voluntarily vacate the premises;

(4) Repeated citations by the Director of the Department of Building Inspection

O W e N, N

—_—

‘or the Department of Public Health for Code violations;

—_
—

(5) Offer of the residential units for nonresidential use or tourist use except as
12 permitted in this Chapter 47;

13
14 lggrounds other than those specified in Sections 37.9(a)(1) through 37.9(a)(8) of the San

(6) Eviction or attempts to evict a permanent resident from a residential hotel on

15 gﬁ%m;eises-Administrative Code except where a permit o convert has been issued; and

16 (7) Repeated posting by the Director of the Department of Building Inspection of
17 notices of apparent violations of this Chapter 47 pursuant to Section 41.11(c) above.

18 (c) Civil Penalties. Where the hearing officer finds that an unlawful conversion has

19 occurred, the Director of the Department of Building Inspection shall impose a civil penalty of

20 three-times-the-datly-rateup to $500 per day for each unlawfully converted unit from the day the

21 complaint is filed until such time as the unit reverts to its authorized use, for the first unlawful
22 conversion at a Residential Hotel within a calendar year. For the second and any subsequent unlawful
23 conversions al the same Residential Hotel within the same calendar vear. the Director of the

24 i Department of Building Inspection shall impose a civil penalty of up to 5750 per day for each

25 unlawfully converted unit from the day the complaint is filed until such time as the unii reveris to its
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authorized use. The-daily-rate-shatl-be-therate-untawfithy-chorged-bythe-hotel-owner-oroperator-to
the-oeccupents-of-the-wnlawfutly-converted-wnit- The Director may also impose penalties upon the

owner or operator of the hotel to reimburse rhe City or the complainant for the costs,_including

reasonable attorneys ' fees, of enforcement-ineludingreasonable-attorneysfees; of this Chapter.

The hearing officer's decision shall notify the parties of this penalty provision and shall state
that the Director of the Department of Building Inspection is authorized to impose the
appropriate penalty by written notification to both the owner and operator, requesting payment
within 30 days. If the penalty imposed is not paid, a lien to secure the amount of the penally
will be recorded against the real property pursuant to the provisions of Section 41.20(d) of this

Chapter 4/.

Section 3. This ordinance has revised Administrative Code Section 41.4 by removing
letter designations for defined terms. The Municipal Code is hereby amended to revise any cross-
references to Section 41.4, including in Administrative Code Sections 41D.1 and 41E.1 and Police
Code Section 919.1, and, at the direction of the City Attorney, anywhere eise in the Municipal Code, to

reflect the removal of the letter designations in Section 41.4.

Section 4. Effective and Operative Dates. This ordinance shall apply to any residential
hotel that has not procured a permit to convert on or before December 1, 2016, This
ordinance shall become effective 30 days after enactment. Enactment occurs when the
Mayor signs the ordinance, the Mayor returns the ordinance unsigned or does not sign the
ordinance within ten days of receiving it, or the Board of Supervisors overrides the Mayor’s

veto of the ordinance.
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Section 5. Scope of Ordinance. Except as stated in Section 3 of this ordinance, in
enacting this ordinance, the Board of Supervisors intends to amend only those words,
phrases, paragraphs, subsections, sections, articles, numbers, punctuation marks, charts,
diagrams, or any other constituent parts of the Municipal Code that are explicitly shown in this
ordinance as additions, deletions, Board amendment additions, and Board amendment
deletions in accordance with the “Note” that appears under the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

/ﬂ//‘:z#";‘" \\_‘.‘/1 ﬁ / /
oy, AVl 2/
KATE H. STACY -
Deputy City Attorney

n:\leganalas2016\1600676\01155144.docx
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FILE NO. 161291

REVISED LEGISLATIVE DIGEST
(1/31/2017, Amended in Board)

[Administrative Code - Update Hotel Conversion Ordinance]

Ordinance amending Administrative Code, Chapter 41, to update the Hotel Conversion
Ordinance, including: adding or refining definitions of tourist and transit use,
comparable unit, conversion, and low-income household; revising procedures for
permits to convert residential units; harmonizing fees and penalty provisions with the
Building Code; eliminating seasonal short-term rentals for residential hotels that have
violated provisions of the Hotel Conversion Ordinance in the previous year; authorizing
the Department of Building Inspection to issue administrative subpoenas; adding an
operative date; and affirming the Planning Department’s determination under the
California Environmental Quality Act.

The Hotel Conversion Ordinance (*HCO”), Administrative Code Chapter 41, regulates roughly
18,000 residential units within 500 residential hotels across the City. The HCO prohibits
residential hotel operators from demalishing or converting registered residential units to tourist
or transient use. The HCO defines conversion as eliminating a residential unit, renting a
residential unit for a less than 7-day tenancy, or offering a residential unit for tourist or
nonresidential use. The HCO allows seasonal tourist rentals of residential units during the
summer if the unit is vacant because a permanent resident voluntarily vacated the unit or was
evicted for cause by the hotel operator.

The HCO requires hotel owners or operators who wish to convert or demolish a residential
unit to seek a permit to convert from the Department of Building Inspection (“DBI"). The
permit to convert application process does not require submission of all the essential
information that DBI needs to make a preliminary determination on an application, such as the
location of the proposed replacement units and the last known rent of the units to be
converted.

The HCO requires hotel operators to maintain records to demonstrate compliance with the
ordinance and to provide these records for inspection by DBl. DBl does not have
administrative subpoena power to compel production if a hotel operator objects to prov1dmg
records for inspection.

Amendments to Current Law

The proposed legislation defines tourist and transient use as the rental of a residential unit for
less than 32 days to a party other than a permanent resident. The proposed legislation
revises the definition of unlawful conversions to prohibit renting or offering to rent a residential
unit for tourist or transient use. This change would ailow hotel operators to rent residential
units to permanent residents of the hotel for any duration of tenancy. The change aiso
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clarifies that residential units are reserved for residential use and cannot be rented for
tenancies of less than 32-days to parties other than permanent residents. Similarly, the
proposed legislation would make it unlawful to offer a residential unit for a tenancy of less than
32 days to a party other than a permanent resident.

The proposed legislation would eliminate seasonal tourist rentals of vacant residential units for
hotels that have violated any provision of the Chapter in the last calendar year.

The proposed legislation would update the requirements for permit to convert applications, by
requiring that applicants provide information about where replacement units will be located
and the most recent rental amount for the units to be converted. The updated definition of
“comparable unit” would aiso require any replacement housing to be the same category of
housing as the residential unit being replaced, and affordable to a similar resident, including
the disabled, elderly and low income tenant.

The proposed legislation would authorize DBI to issue administrative subpoenas to compel
production of records where a hotel operator objects to producing them for inspection.

The proposed legislation also updates the penalty provisions and amounts for: insufficient and
late filing of annual unit usage reports, failure o maintain daily logs, and unlawful conversions.
The proposed legislation revises the administrative costs provisions to harmonize with the
applicable Building Code cost provisions.

The legislation would apply to any residential hotels that have not procured a permit to convert
on or prior to December 1, 2016.

Background Information

The HCO was first enacted in 1981. The HCO'’s purpose is to “benefit the general public by
minimizing adverse impact on the housing supply and on displaced low income, elderly, and
disabled persons resulting from the loss of residential hotel units through their conversion and
demolition.” The HCO includes findings that the City suffers from a severe shortage of
affordable rental housing; that many elderly, disabled and low-income persons reside in
residential hotel units, making it in the public interest to regulate and provide remedies for
unlawful conversion of residential hotel units.

The Board last amended and updated the provisions of the HCO in 1990. The proposed
legislation is designed to update key provisions and clarify the application of the HCO in
response to issues that have arisen over the last 26 years.

This legislative digest reflects amendments adopted by the Land Use and Transportation
Committee on January 23, 2017 to further amend the definition of “Tourist or transient use.”

n\legana\as2017\1600676\01165615,docx

BOARD OF SUPERVISORS Page 2

PPAR_000176



O o ~N O O A w N -

NN - A A e A A e A

o AMENDED IN BOARD :
FILE NO. 161291 1/31/2047 ORDINANCE NO.

[Administrative Code - Update Hotel Conversion Ordinance]

Ordinance amending Administrative Code, Chapter 41, to update the Hotel Conversion
Ordinance, including: adding or refining definitions of tourist and transit use,
comparable unit, conversion, and low-income household; revising procedures for
permits to convert residential units; harmonizing fees énd penalty provisions with the
Building Code; eliminating seasonal short-term rentais for residential hotels that have
violated provisions of the Hotel Conversion Qrdinance in the previous year; authorizing
the Department of Building Inspection to issue administrative subpoenas; adding an |
operative date; and affirming the Planning Department’s determination under the

California Environmental Quality Act.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in single-underline italics Times New Roman font.
Deletions to Codes are in Stkﬂé&th#@ﬁgh%lmes—%v—geimﬂfsﬁ%
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strkethrough-Ariatfont.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1, Environmenta! Findings.

The Planning Department has determined that the actions contemplated in this
ordinance comply with the California Environmental Quality Act (California Public Resources
Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of
Supervisors in File No. 161291 and is incorporated herein by reference. The Board affirms

this determination.
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Section 2. The Administrative Code is hereby amended by revising Sections 41.3,
41.4,41.9,41.10, 41.11, 41.12, 41.13, 41.14, 41.19, and 41.20, to read as follows:
SEC. 41.3. FINDINGS

WA 2 I A
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(m_ﬁ) Certain uses provide both living accommodation and services, such as heatth

care, personal care and counseling, to residents of the City. Examples of such uses are

‘ hospital, skilled nursing facility, AID_S hospice, intermediate care facility, asylum, sanitarium,

orphanage, prison, convent, rectory, residential care facility for the elderly, and community
care facility. Such facilities are often operated in building owned or leased by non-profit
organizations ahd provide needed services to the City's residents. To subject such facilities to
the provisions of this Chapter may deter future development of such facilities. It is desirable
that such facilities exist and the City should encourage construction and operation of such
facilities.

(re) In addition, a form of housing facilities called “transitional housing" provides
housing and supportive services to homeless persons and families and is intended to facilitate
the movement of homeless individuals and families to independent living or longer term
supportive residences in a reasonable amount of time. Transiﬁonal housing has individual

living quarters with physical characteristics often similar to a residential hotel (i.e.
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accommodations which provide privacy to residents) and provides a source of interim housing
for homeless individuals and families seekihg to live independently.

(e p) The City's public, quasi-public and private social agencies serving the elderly and
needy persons often find it difficult to immediately locate suitable housing units for such
persons returning to independent living after hospitalization or upon leaving skilled-nhursing or
intermediate care facilities within a short time after their discharge from a health facility. Such
persons often will require minimum supervision and other interim social service support. The
provision of a stable number of housing units for such emergency needs until permanent
housing can be secured and supportive services arranged are necessary and desirable for the
City. Emergency housing will have physical charactérisﬁcs similar to "transitionél housing" and
is often intended to be occupied for a period of less than one month.

(ng) The City also wishes to provide positive incentive to encourage residentiél hotei
owners and operators to comply with the terms of this Chapter. Hotel owners have expressed
a need to rent certain residential units on a short term basis during the winter months. In an
effort to address this need and to encourage compliance with this Chapter, the City wishes to
provide an opportunity to hotel owners who have complied with the terms of this Chapter to

rent a limited number of residential units to tourists during the winter months,

SEC. 41.4. DEFINITIONS.

fa) Certificate of Use. Following the initial unit usage and annual unit usage
determination pursuant to the provisions of Sections 41.6 and 41.10 below, every hotel shall
be issued a certificate of use specifying the number of residential and tourist units herein.

@) Comparable Unit. A unit which is similar in size, services, rental amount, and

faciliies, and is designated the same category of housing as the existing unit, and whiek is located
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within the existing neighborhood or within a neighborhood with similar physical and

socioeconomic conditions, and is similarly affordable for low income, elderly, and disabled persons.

¢ Conversion. The change or attempted change of the use of a residential unit &

defined-in-subsection-(g)-below-t0 a Tourist or Transienttenrist-use, or the elimination of a

residential unit_ or the voluntary demolition of a residential hotel. However, a change in the

use of a residential hotel unit into a non-commercial use which serves only the needs of the

permanent residents, such as g resident's lounge, sterereoncommunity kitchen, or common

area, shall not constitute a conversion within the meaning of this Chapter 41, provided that the

o residentiol unit would be Infeasible.

(d Disa'bled Person, A recipient of disability benefits.
te) Elderly Person. A person 62 years of age or older. ’

'69 Emergency Housing. A project which provides housing and supportive services to
elderly or low-income persons upon leaving a health facility and which has its primary purpose
of-facilitating the return of such individuals to independent living. The emergency housing shall
pfovide services and living quarters pursuant to Section 41.13 herein and may be provided as
part of a "transitional housing" project.

& Hbtel. Any building containihg six or more guest rooms intended or designed to be
used, or which are used, rented, or hired out to be occupied or which are occubied for
sleeping purposes and dwelling purposes by guests, whether rent is paid in money, goods, or
services. It includes motels, as defined in Section 401 Ghepter-sH-Pert-H of the Sen-Francisee
Munieipal-Code-(Housing Codey, but does not.inciude any jail, health facilities as defined &y in
Section 1250 of the California Health and Safety Code, asylum, sanitarium, orphanage,
prison, convent, rectory, residential care facility for the elderly as defined in Section 1569.2 of

the Health and Safety Code, residential facilities as defined in Section 1502 of the Health and
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Safety Code or other institution in which human beings are housed or detained under legal
restraint, or any private club and nonprofit organization in existence on September 23, 1979;
provided, however, that nonprofit organizations which operated a residential hotel on
September 23, 1979, shall comply with the provisions of Section 41 8 herein.

% Interested Party. A permanent resident of a hotel, or his or her authorized
representative, or a former tenant of a hotel who vacated a re'sidential unit within the past 90
days preceding the filing of @ complaint or court proceeding to enforce the provisions of this
Chapter 41. Interested party shall also mean any nonprofit organization, as defined in this
Séction 41.4¢s, which has the preservation or improvement of housing as a stéted puipose in
its articles of incorporation and/or bylaws.

¢} Low-Income Household. A household whdse income does not exceed 60%

persent of the dreq mMedian income as sef forth in Charter Section 16,11 0. for-the-San-Franciseo

¢ Low-Income Housing. Residential units whose rent may not exceed 3022 pereent of
the gross monthly income of a #Low-#ncome A#Household as defined in-subseetion-G) above.

¢ Nonprofit Organization. An entity exempt from taxation pursuant ;to Title 26,
Section 501 of the United States Code.

& Operator. An eQperator includes the lessee or any person or legal entity whether or

-||not the owner, who is responsible for the day-to-day operation of a residential hotel and to

whom a hotel license is issued for a #Residential AHote!.

@) Owner. Owner includes any person or legal entity holding any ownership interest
i a rResidential hﬂétel.

¢ Permanent Resident. A pefson who occupies a guest room for at least 32

consecutive days.
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tey Posting or Post. Where posting is required by this Chapter 4/, material shall be
pbsted in a conspicuous location at the front desk in the lobby of the hotel, or if there is no,
lobby, in the public entranceway. No material posted may be removed by any person except
as otherwise providéd' in this Chapter.
@ Residential Hotel. Any building or structure which contains a #Residential #Unit as
defined #-fg) below unless exempted pursuant to the brovisions of Sections 41.5 6r 417
below. |

fg) Residential Unit. Any guest room as defined in Section 401203-7-of Chapter-XIL
Part-H-of t‘he San Francisco Mumieipal-Gode-(Housing Codej which had béen occupied by a
permanent resident on September 23, 1979. Any guest rodm cons{ructed subsequent to
September 23, 1979 or not occupied by a permanent resident on. September 23, 1979, shall
not be subject to the provisions of this Chapter 41; provided however, if designated as a
residential unit pursuant to Section 41.6 of this Chapter or constructed as a replacement unit,
such resideﬁtial units shall be subject to the provisions of this Chapter.

¢4 Tourist Hotel. Any building containing six or more guest rooms intended or
designated to be used for commercial tourist use by providing accommodation to transient
guests on a nightly basis or longer. A tourist hotel shall be cqnsidered a commercial use
pursuant to €ig-Planning Code Séctidn 790.462+6¢b) and shall not be defined as group
housing permitted in a residential area under €i-Planning Code Section 209.72.

Tourist or Transient Use. Any use of a guest room for less than a 32-day term of tenancy by a

varfv other than a Permanent Resident e%prespee&ve—Permaaeni-Res&éem

s» Tourist Unit. A guest room which was not occupied on September 23, 1979 by a
permanent resident or is certified as g+Zourist #Unit pursuant to Sections 41.6, 41.7 or41.8
below. Designation as a tourist unit under this Chapter shall not supersede any limitations on

use pursuant to the Planning Code.
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‘(t) Transitional Housing. A project which provides housing and supportive services to
homeless bersons and families or {Low-ilncome kAHouseholds at risk of becoming homeless
which has as its purpose facilitating the movement of homeless individuals or at-risk /Low-¢
Income AHouseholds to independent living within a reasonable amount of time. The
transitional housing shall provide services and living quarters as approved by the Planning
Commission that are similar to the residential unit being replaced pursuant to Section 41.13

herein and shall comply with all relevant provisions of City ordinances and regulations.

SEC. 41.9. RECORDS OF USE.

(a) Daily Log. Each residential hotel shall maintain a daily log containing the status of

{each room, whether it is occupied or vacant, whether it is used as a residential unit or tourist

unit, the name under which each adult occupant is registered, and the amount of rent
charged. Each hotel shall also provide receipts to each adult occupant, and maintain copies of
the receipts, showing: the room number; the name of each adult occupant; the rental amount
and period paid for; and any associated charges ‘impos:ed and paid, including but not limited to
security deposits and any tax. The daily log and copiesi of rent receipts shall be available for
inspection pursuant to theprovision-of Section 41,11(c) of this Chapter 41 upon demand by the
Director of the Department of Building Inspection or the Director's designee or the City
Attorney's Office between the hours of 9 a.m. and 5 p.m., Monday through Friday, unless the -
Director of the Department of Building Inspection or the City Attormey's Office reasonably
believe that further enforcement efforts are necessary for specified residential hotels, in which
case the Department of Building Inspection or the City Attorney's Office shall notify the hotel
owner or operator that the daily logs and copies of rent receipts shall be available for
inspection between the hours of 9 a.m. and 7 p.m. Each hotel shall mairﬁain the daily logs and

copies of rent receipts for a period of no less than 24 months. Should an owner or operator
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object to providing records for inspection, the Director of the Department of Building Inspection shall

have the authority to issue administrative subpoenas to investigate and enforce this Chapter’s

provisions, .

In addition to the investigative powers and enforcement mechanisms prescribed in this
Chapter, the City Attorney's Office shall have the authority to take further investigative action
and bring additional enforcement proceedings including the-immediate proceedings under

California Civil Code Section 1940.1.

* * * *

SEC. 41.10. ANNUAL UNIT USAGE REPORT.
(a) Filing. On November 1s¢ of each year, every hotel owner or operator subject to this

Chapter 41 shall file with the Departtment of Building Inspection, either through an online form on

the Department’s website or a paper copy delivered to the Department, an Annual Unit Usage

Report contafning the following information:

(1) The total number of units in the hotel as of October 15# of the year of filing;

. (2) The number of residential and tourist units as of October 15# of the year of

filing;

(3) The number of vacant residential units as of October 15# of the year of
filing; if more than 502 pereent-of the units are vacant, e*blain why;

(4) The average rent for the residential hotel units as of October 15¢ of the year
of filing;

(5) The number of residential units rented by week or month as of October 15
of the year of filing; and |

(6) The designation by room number and location of the residential units and

tourist units as of October 15# of the year of filing,_along with a graphic floorplan reflecting

Supervisors Peskin; Kim, Safai, Sheehy, Cohen, Ronen, Yee, Breed
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room designations for each floor. The Gowner or operator shall maintain such desighated units
as tourist or residential units for the following year unless the owner or operator notifies in
writing the Department of Building Inspection of a redesignation of Qnits; the owner or operator
may redesignate units throughout the year, provided they notify the Department of Building
Inspection in writing by the next business day following such redesignation,_ and update the
araphic floorplan on file with the Department of Building Inspection and maintain the proper
number of residential and tourist units at all times. The purpose of this provision is to simplify
enforcement efforts while providing the owner or operator with reasonable and sufficient
flexibility in designation and renting of rooms;

(7) The nature of services provided to the permanent residents and whether
there has been an increase or decrease in the services so provided;

(8) A copy of the Daily Log, showing the number of units which are residential,

tourist, or vacant on the first Friday of each month Oetober-tst—-Febrary-Let-Mey-Lst-ara-Asgust-Lst
of the year of filing. '

(b) Notice of Annual Unit Usage Report. On the day of filing, the owner or operator
shall post a notice that a copy of the Annual Unit Usage Repoﬁ submitted to the Department
of Building Inspection is available for inspection between the hours of 9:00 a.m. and 5:00 p.m.

Monday through Friday, which notice shall remain posted for 30 days. The Department shall

maintain a list of those properties that have filed or failed to submit annual reports on its website.

(c) Extension of Time for Filing. Upon application by an owner or operator and upon
showing good cause therefor, the Director of the Department of Building Inspection may grant
one extension of time not to exceed 30 days for said filing. ‘

(d) Certificate of Annual Unit Usage Report. After receipt of a completed Annual

Unit Usage Report, the Department of Building Inspection shall issue a certified

acknowledgment of receipt.

Supervisors Peskin; Kim, Safai, Sheehy, Cohen, Ronen, Yee, Breed
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(e) Renewal of Hotel License and Issuance of New Certificate of Use. As of the
effective date of this Chapter 41, no hotel license may be issued to any owner or operator of a
hotel unless the owner or operator presents with his/her license application a certified
acknowledgment of receipt from the Department of Building Inspection of the Annual Unit
Usage Report for the upcoming year.

(f) Insufficient Filing; Penalties, The Director of the Department of Building
Inspection js authorized to assess a penalty as set forth below for insufficient filing, with
interest on the penalty accruing at the rate of 1, 5%oene-and-one-halfpercent per full month,
compounded monthly from the date the penalty is due as stated in the Director's written
notification below.

If the Director or the Director's designee determines that additional information is

needed to make a determination, ke the Director or designee shall send both the owner and

operator a written request to furnish such information within 15 calendar‘days of the mailing of
the written request. The letter shall state that if the requested information, or a response

explaining why the requested information will not be provided, is not furnished in the time required,

the residential and tourist units shall be presumed to be unchanged from the previous year
and that the Director shall impose a $500 penalty for failure to furnish the additional

information within the 15-day period, and a 8500 penalty for each day after the I S-day period for

which the owner or operator fails to furnish the requested information or explanation. If the Director

does not timely receive the information, the Director shall notify both the owner and operator,

by mail_or electronic mail, that the Director is imposing a $500 per day penalty and that the

accumulated penalty whiek must be paid within 30 days of the mailing of the notification, and

that interest on the penalty shall accrue from the expiration of the 30 days at the rate of
1.5%one-and-one-half-pereent per full month, compounded monthly. The writtén notification shall

state that if the penalty is not paid, a lien to secure the amount of the penalty, plus the
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accrued interest, will be recorded against the real property pursuant to the provisions of

Section 41.20(d) of this Chapter 4., and that the Residential Hotel will be not be eligible for any

temporary tourist rentals as provided in Section 41,19 for 12 months.

(9) Failure to File Annual Unit Usage Report; Penalties. The Director of the
Department of Building Inspection is authorized to assess penalties as set forth below for
failure to file an Annual Unit Usage Report, with interest on penalties accruing at the rate of

1. 3%ene-and-one-half-percent per full month, compounded monthly from the date the penalty is

due as stated in the Director's notification below.

.—f»

he owner or operat"rf".s to file an Annual Unit Usage Report, the Director or the
Director's designee shall notify the owner and operator by registered or certified mail and shall
post a notice informing the owner and operator that unless submission of the Annual Unit
Usage Report and application for renewal of the hotel license is made within 15.calendar days
of the mailing of the letter, the residential and tourist units shall be presumed to be unchanged
from the previous year, and the Director shall impose a penalty of $566.1,000 per month effor

each month the annual report is not filed and the Residential Hotel will be not be eligible for any

temporary tourist rentals as provided in Section 41,19 for the next 12 months. If the Director does

not receive the report, the Director shall notify both the owner and operator; by mail that the
Director is imposing the appropriate penalty, as prorated, which must be paid within 30 days
of the mailing of the notification and that interest on the penalty shall accrue from the
expiration of the 30 days at the rate of 1.5%ene-and-one-halfpercent per full month,
cdmpounded monthly. The written notification shall state that if the penalty is not paid, a lien
to secure the amount of the penalty, plus the accrued interest, will be recorded against the
real property pursuant to the provisions of Section 41.20(d) of this Chapter ﬂ

* L] *® *

i
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SEC. 41.11. ADMINISTRATION.

(a) Fees. The owner or operator shall pay the following filing fees to the Department of
Building Inspection to cover its costs of investigating and reporting on eligibility. See Section
11043332, Hotel Conversion Ordinance Fee Schedule, Table 14-Q-PartH-Chapter-i-of the San
FF&H&&?&@—IM&Z}S&P@@MWMMQ Code) for the applicable fees. The party that brings an
unsuccessful challenge to a report pursuant to this Chapter 414r#ele shall be liable for the
ehangecharge in Section 1/04333-2, Hotel Conversion Ordinance Fee Schedule,~Unsuccessful
Chanenge, Table 14-Q- PertH-Chapter1-of the San-Eraneisco-Municipel-Gode-(Building Code).
Fees shall be waived for an individual who files an affidavit under penalty of perjury stating
that he or she is an indigent person who cannot pay the filing fee without using money needed

for the necessities of life.

SEE-SAN-FRANCISCO-MUNICIPAL-CODE

(BULLDING-CODE)-SECTION 33321104 TABLE-LA-Q
HOTEL CONVERSION-ORDINANGCE-EEE-SCHEDULE

(b) Hearing. ‘
(1) Notice of Hearing. Whenever a heafing is.required or requested in this
Chapter 41, the Director of the Department of Building Inspection shall, within 45 calendar
days, notify the owner or'operator of the date, time, place, and natufe of the hearing by |
registéred or certified mail. The Director of the Department of Building Inspection shall appoint
a hearing officer. Notice of such a hearing shall be posted by the Department of Building
Inspection. The owner or operator shall state under oath at the hearing that the notice

remained posted for at least 10 calendar days prior to the hearing. Said notice shall state that
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all permanent residents residing in the hotel may appear and testify at the public hearing,
provided that the Department of Building Inspection is notified of such an intent 72 hours prior
to the hearing date. '
(2) Pre-hearing Submission. No less than three working days prior to any
hearing, parties to the hearing shall submit written information to the Departmenf of Building
Inspection including, but not limited to, the following: the request or complaint, the statement
of issues to be determined by the Hearing Officer; and a statement of the evidence upon
which the request or complaint is based.

3} Hearing Procedure. If more than one hearing for the same hotel
required, the Director of the Department of Building Inspection shall consolidate all of the
appeals and challenges into one hearing; however, if a civil action has been filed pursuant to
the-provisions-of Section 41.20(e) of the Chapter 41, all hearings on administrative complaints
of unlawful conversions invoMng the same hotel shall be abated until such time as final
judgment has been entered in the civil action; an mterested party may file a complaint in
intervention. The hearing shall be tape recorded. Any party to the appeal may, at his/her own
expense, cause the hearing to be recorded by a certified court reporter. The hearing officer is
émpowered to issue subpoenas upon application of the parties seven calendar days prior to
the date of the hearing. During the hearing, evidence and testimony may be presentéd to the
hearing officer. Parties to the hearing may be represented by counsel and have the right to
cross-examine withesses. All testimony shall be given under oath. Written decision and
findings shall be rendered by the hearing officer within #wenty 20 working days of the hearing.
Copies of the findings and decision shall be served upon the parties to the hearing by
registered or certified mail. A notice that a copy of the findings and decisions is available for
inspection between the hours of 9:00 a.m. and 5:00 p.m. Monday through Friday shall be

posted by the owner or operator.
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(4) Administrative Review. Unless otherwise expressly provided in this
Chapter 41, any decision of the hearing officer shall be final uhless a valid written appeal is
filed with the Board of Rerssiz-Appeals within 15 days following the date of the hearing officer's
written determination. Such an appeal may be taken by any interested party as defined by
Section 41.4¢g} herein.

(c) Inspection. Th'e.Dz'rector of the Department of Building Inspection shall have the

quthority fo issue administrative subpoenas as necessary or appropriate to conduct inspections

ursuant to this Chapter 41, The Director of the Department of Building Inspection shall

conduct, from time to time, on-site inspections of the daily logs, other supporting documents,
including the graphic floorplan and units listed as vacant in the daily logs, to determine if the
owner or operator has complied with the provisions of this Chapter. In addition, the Director of
the Department of Building Inspection or the Director's designee shall conduct such an
inspection as soon as practicable upon the request of a current or former occupant of the
hotel. If_ upon such an inspection, the Director or Director's designee determines that an

apparent violation of the provisions of this Chapter has occurred, sefshe the Director or designee

shall post a notice of apparent violation informing the permanent residents of the hotel thereof,
or shall take action as set forth in Section 41.11(d) and (e) below. This noticé shall remain
posted until the Director of the Department of Building Inspection, or the Director's designee,
determines that the hotel is no longer in violation of the provisions of this Chapter.

(d) Criminal Penalties for Violations. Any person or entity wilfully failing to maintain
déily logs or provide and maintain reéeipts as provided in Sections 41.9(a) and (b) of this
Chapter 41, or failing to post materials as provided in Sections 41.6(a), (c), and (f), 41.9(b),
41.10(b), (9). and (h), 41.11(b) (3), 41.12(b)(10), and 41‘.18(b) and (c) of this Chapter or

wilfully providing false information in the daily logs, shall be guilty of an infraction for the first
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such violation or a misdemeanor for any subsequent violation, and the complaint charging
such violation shall specify whether the violation charged is a misdemeanor or-an infraction.
If charged as an infraction, the‘penalty upon conviction therefor shall be not less than
$100 or more than $500. *

If charged as a misdemeanor, the penalty upon conviction therefor shall be a fine of not
less than $500 or more than $1,000 or imprisonment in the county jail, not exceeding six
months, or both fine and imprisonment.

. Every day such violatioln shall continue shall be considered as a new offense.

‘or purposes of Sections 41.11(d) and (), violation shall include, but not fimited to,
intentional disobedience, omission, failure or refusal to comply with any requiremeni imposed
by the aforementioned Sections or with any notice or order of the Director of the Department
of Building Inspection or the Director of Public Works regarding a violation of this Chapter.
(e) False Information Misdemeanor. It shall be unlawful for an owner or operator to
wilfully provide false information to the Director of the Department of Building Inspection or the
Director's designees. Any owner or operator who files faise information shall be guilty of a
misdemeanor. Conviction of a misdemeanor hereunder shall be punishable by a fine of not
more than $500 or by imprisonmenfin the County Jail for a period not to exceed six months,
or by both.

(f) The Di'rector of the Department of Building Inspection may impose a penalty of
$256500 per violation for failure to maintain daily logs or for failure to provide receipts to
occupants as required under Section 41.9 above and for failure to post materials as required
under Sections 41.6(a), (c), énd (f), 41.9(b), 41.10(b), (g), and (h), 41.11(b) (3), 41.12(b)(10),
and 41.18(b) and (c). In order to impose such penalties, the Director shall notify both the
owner and operator by certified mail that the Director is imposing the penalty or penalties,

which must be paid within 30 days of the mailing of the notification. The written notification
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shall state that if the penalty is not paid, a lien to secure the amount of the penalty will be

recorded against the real property pursuant to #heprovisions-af-Section 41.20(d) of this Chapter
41. ’

(g9) Costs of Enforcement. The Department of Building Inspection shall be entitled to

recover costs for enforcement as provided in Buillding Code Section 1024. 7(d). The-proceeds-from-the

(h) Inspection of Records. The Department of Buildiﬁg |népeotion shall maintain a file
fdr each residential hotel which shall contain copies of all applicétions, ekemptions, permits,
reports, and decisions filed pursuant to the provisions of this Chapter 4. All documents |
maintained in said files, except for all tax returhs and documents specifically exempted from
the California Public Records Act, shall be made available for public inspéction and copying.

. (M Prgmulgation of Rules and Regulations. The Director of the Department of
Building Inspection shall propose rules and regulations governing the appoihtment of an
administrative officer and the administration and enforcement of this Chapter 41, After
reasonable notice and apportunity to submit written comment are given, final rules and

regulations shall be promulgated. -

SEC. 41.12. PERMIT TO GONVERT.
' (a) Any owner or operafor, or his/her authorized agent, of a residential hotel may apply
for a permit to convert one or more residential units by subhitting an application and the
required fee to the Central Pérmit Bureau. 4

(b) The permit application shall contain the following information:

Supervisors Peskin; Kim, Safal, Sheehy, Cohen, Ronen, Yee, Breed
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(1) The name and address of the building in which the conversions are

proposed and of the building where replacement housing will be located; and
(2) The names and addresses of all owners or operators of said buildings; and

(3) A description of the proposed conversion including the specific method under

Section 41.13(a) that the owner or operator selects as the nature of the conversion, the total -
number of units in the building, and their current uses; and

(4) The room numbers and locations of the units to be converted; and

(5) Preliminary drawings showing the existing floor plans and proposed floor

(8) A description of the improvements or changes proposed to be constructed ‘
or installed and the tentative schedule for start of construction; and
(7) The current rental rates for each residential unit to be converted or,_if

currently unoccupied. the most recent rental rate when last occupied, and

~ (8) The length of tenancy of the permanent residents affected by the proposed
conversion; and '
(9) A statement regarding how one-for-one replacement of the units to be

converted will be accomplished, citing the specific provision(s) of Section 41.13(a) the application

has selected for replacement, and including sufficiently detailed financial information, such as letters

of intent and contracts, establishing how the owner or operator Is constructing or causing to constrict

the-proposed-location-of replacement housing if replacement is to be provided off-site; and

(10) A declaration under penalty of perjury from the owner or operator stating
that he/she has complied with the provisions of Section 41.14(b) below and his/her filing of a
pérmit to convert. On the same date of the filing of the application, a notice that an application

to convert has been filed shall be posted until a decision is made on the application to convert.

Supervisors Peskin; Kim, Safal, Sheehy, Cohen, Ronen, Yee, Breed
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(¢) Upon receipt of a completed application to convert or demolish, the Department of
Building Inspection shall send the application to the Planning Department of-Gity-Planning for
review and shall malil notice of such application to interested community organizations and
such other persons or organizations who have previously requested such notice in writing. |
The notice shall identify the hotel requesting the perinit, the nature of the permit, the proposal
to fulfill the replacement requirements of Section 41.13 herein, and the procedures for
requesting a public hearing. The Gowner or operator shall post a notice informing permanent
residents of such information.

| (d) Any interested party may submit a written requést within 15 days of the date notice
is posted pursuant to subsection (c) above to the Gig-Planning Commission to schedule and
conduct a public hearing on the proposed conversion in order to solicit public opinion on
whether to approve or deny a permit to convert or demolish residential units and to determine
whether proposed replacement units are "comparable units" as defined in Section 41.4¢)
herein. '

SEC. 41.13. ONE-FOR-ONE REPLACEMENT.

(a) Prior to the issuance of a permit to convert, the owner or operator shall provide
one-for-one replacement of fhe units to be converted by one of the following methods:

(1) Construct or cause to be constructed a comparable unit to be made
available at comparable rent to replace each of the units to be converted; or
‘ (2) Cause to be brought back into the housing market a comparable unit from
any building which was not subject to the provisions of this Chapter 47; or
'(3) Construct or cause to be constructed or rehabilitated apartment fmits for

elderly, disabled, or low-income persons or households which may be provided at a ratio of

iless than one-to-one; or construct or cause to be constructed transitional housing which may

include emergency housing. The construction of any replacement housing under this
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subsection shall be subject fo restrictions recorded against title to the real property and be

evaluated by the Gi-Planning Commission in accordance with the provisions of Section 303
of the Gity-Planning Codé. A notice of said €-Planning Commission hearing shall be posted
by the owner or operator 10 calendar days before the hearing; or

(4) Pay to the City and County of San Francisco an amount equal to 80%
percent of the cost of construction of an equal number of comparable units plus site acquisition
cost. All such payments shall go into a San Francisco Residential Hotel Preservation Fund
Account. The Department of Real Estate shall determine this amount based upon two
independent a

nn .
LR M [RLN] 93 91 ’

(5) Contribute to a public entity or nonprofit organization, whewhich will use the

fuﬁds to construct comparable units, an amount at least equal to 80% pereent of the cost of
construction of an equal number of comparable units plus site acquisition cost. The
Department of Réal Estate shall determine this amount based upon two independent
appraisals. In addition to cofnpliance with all relevant City ordinances and regulations, the
public entity or nonprofit organization and the. housing development proposal of such public
entity or nonprofit organization shall be subject to approval by the Mayor's Office of Housing

and Communiry Development.

L4 w * L3

SEC. 41.14. MANDATORY DENIAL OF PERMIT TO CONVERT.

A permit to convert shall be denied by Director of the Department of Building Inspection
(@) The requirements of Sections 41.12 or 41.13, above, have not been fully complied

with;

(b} The application is incomplete or contains incorrect information;

Supervisors Peskin; Kim, Safai, Sheehy, Cohen, Ronen, Yee, Breed

BOARD OF SUPERVISORS Page 19

PPAR_000195




oo ~N O o AW N

«w

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(c) An applicant has committed unlawful action as defined in this Chapter 41 within 12
months previeus prior 10 the isswaneefiling offor a permit to convert application; or
(d) The proposed conversion or the use to which the unit would be converted is not

permitted by the Gi-Planning Code.

% % *® *

SEC. 41.19. TEMPORARY CHANGE OF OCCUPANCY.

(a) Temporary Change of Occupancy.

tourist unit may be rented to a permanent resident, until voluntary vacation
of that unit by the permanent resident or onn eviction for cause, without changing the legél
status of that unit as a tourist unit.

(2) A permanent resident may be relocated for up to 21 days to another unit in
the residential hotel for purposes of complying with the Building Code requirements imposed
by the UMB Séismic Retrofit Ordinance, Ordinance No. 219-92, without changing the
designation of the unit.

' (3) A residential unit which is vacant at any time during the period commencing
on May 1s# and ending on September 30# annually may be rented as a tourist unit, provided
that (4%) the residential unit was vacant due to voluntary vacation of a permanent residenf of
was-vaeant due to lawful eviction for cause after the permanent resident was accorded all the
rights guaranteed by State and local léws during his/her tenancy, (B#) the daily log shows that
the residential unit was legally occu‘pied for.at least 50% pereent of the period commencing on
October 1s# and ending on April 30# of the previous year, unless owner or operator can
produce evidence to the Department of Building Inspection explaining such vacancy to the
satisfaction of the Department-ef-Building-fnspection, including but not limited to such factors as

repair or rehabilitation work performed in the unit or good-faith efforts to rent the unit at fair

Supervisors Peskin; Kim, Safai, Sheehy, Cohen, Ronen, Yee, Breed
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market value; and (Ci#) the residential unit shall immediately revert to residential use upon

application of a prospective permanent resident; and (D) the owner or operator has not committed

unlawful action as defined in this Chapter 41 within 12 months prior to this request,

25-percent Limit.
However, at no time during the period commencing on May 1s¢ and ending on
September 304 may an owner or operator rent for nonresidential use or tourist use more than

25% percent-of the hotel's total residential units unless the owner or operator can demonstrate

that (44) the requirements of Section 41.19(a)(3) above are met, and (B#) good-faith efforts

N

were made to rent such units to prospective permanent residents at fair market value for
comparable units and that such efforts failed-are-(iii-the-owner-or-operator-has-not-commitied

Heawtil-action-as-defined-in-this-Ghapter-witin nonths-prier-to-this-request. Owners or

operators who seek to exceed this limit must request a hearing pursuant to Section 41.1A1(b)
above and the decision whether to permit owﬁers or operators to exceed this limit is within the
discretion of the hearing officer.

(b) Special-Requirements for Hearings on Tourist Season Rental of Residential Units.
Where an owner or operator seeks a hearing in order to exceéd the limit on tourist season

rental of vacant residential units pursuant to Section 41.19(a)(3), the requirements of Section

41.11(b)(1), (b)(2). and (b)(3) above shall be applicable except as specifically modified or
enlarged herein: '

woow W %

(6) Determination of the Hearing Officer. Based upon the evidence presented at
the hearing, conducted in accordance with Section 41.11(b)(3) above, the hearing officer shall
make findings as to (i) whether the residential unit was vacant due to voluntary vacation of a
permanent resident or was vacant due to lawful-eviction, (ii) whether the residential unit was

occupied for at least 50% percent of the period commencing on October 1 and ending on April
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30#: of the previous year, (jii) whether the owner or operator has committed unlawful action
under this' Chapter 41 within 12 months prior to this request, and (iv) whether the owner or
operator made good-faith efforts to rent vacant residential units to prospective permanent
residents at no more than fair market value for a comparable unit during the tourist season
and yet was unable to securé such rentals. Good-faith efforts shall include, but not be limited
to, advertising the availability of the residential units to the public. In determining fair market
value of the residential units, the hearing officer shall consider any data on rental of

comparable units, as defined in Section 41.4¢) herein.

* * * *

SEC. 41.20. - UNLAWFUL CONVERSION; REMEDIES; FINES.
(a) Unlawful Actions. It shall be unlawful to:

(1) 'Change the use of, or to eliminate a residential hotel unit or to demolish a
residential hotel unit except pursuant to a lawful abatement order, without first obtaining a
permit to convert in accordance with the provisions of this Chapter;

(2) Rent any residential unit for Tourist or Transient Usea—Wnaﬁey—lefﬁkan
sevei-days except as permitted by Section 41.19 of this Chapter;

(3) Offer for rent for ronresidenticl-use-or Trourist or Transient Unse a residential
unit except as permitted by this Chapter. |

(b) Hearing for Complaints of Unlawful Conversions. Upon the filing of a complaint
by an interested party that an unlawful conversion has occurred and payment of the required
fee, the Director of the Department of Buiiding Inspection shall schedule a hearing pursuant to
the-provisions-of Section 41.11(b). The complainant shall bear the burden of proving that a unit
has been unlawfully converted; The hearing officer shall consider, among others, the following

factors in determining whether a conversion has occurred:

Supervisors Peskin; Kim, Safai, Sheehy, Cohen, Ronen, Yee, Breed
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(1) Shortening of the term of an existing tenancy without the prior approval of
the permanent resident;

- (2) Reduction of the basic services provided to a residential unit intended to
lead to conversion. For the purpose 6f this subsection_(5)(2), basic services are defined as
access to common areas and facilities, food service, housekeeping services, and security;

(3) Repeated failure to comply with orders of the Department of Building
Inspection or the Department of Public Health to correct code violations with intent to cause
the permanent residents to vo!untanly vacate the premises;

(4) Repeated citations by the Director of the Uepartment of Buiiding lnspectlon
or the Department of Public Health for Code violations;

(6) Offer of the residential units for nonresidential use or tourist use except as
permitted in this Chapter 47;

v(6) 'Eviption or attempts to evict a permanent resident from a residential hotel on
grounds other than those specified in Sections 37.9(a)(1) through 37.9(a)(8) of the San
Franciseo-Administrative Code except where a permit to convert has been issued;l and

| (7) Repeated posting by the Director of the Department of Building Inspection of
notices of apparent violations of this Chapter 41 pursuant to Section 41.11(c) above.
(c) Civil Penalties. Where the hearing officer finds that an unlawful conversion has
occurred, the Director of the Department of Building Inspection shall impose a civil penalty of

three-times-the-daibyrateup to $500 per day for each unlawfully converted unit from the day the

comp!aiht is filed until such time as the.unit reverts to its authorized use,_for the first unlawful

conversion at a Residential Hotel within a calendar year. For the second and any subsequent unlawfiul

conversions at the same Residential Hotel within the same calendar vear, the Director of the

Depariment of Building Inspection shall impose a civil penalty of up fo $750 per day for each

unlawfully converted unit from the day the complaint is filed until such time as the unit reyerts fo its
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authorized use.

the-ocenpants-of the-wntawfitiy-eonvertedwnit: The Director may also impose penalties upon the

owner or operator of the hotel to reimburse the City or the complainant for the costs, including

reasonable attorneys’ fees, of enforceméntrmekfdmg%aseﬁa&leﬂmzeyslﬂeﬁ of this Chapter.
The hearing officer's decision shall notify the parties of this penalty provision énd shall state
that the Director of the Department of Building Inspection is authorized to impose the
appropriate penalty by written notification to both the owner and operator, requesting payment
within 30 days. If the penalty imposed is not paid, a lien to securé the amount of the penalty
will be recorded against the real property

Chapter 41.

\ Section 3." This ordinance has revised Administrative Code Section 41.4 by removing
letter designations for defined terms. The Municipal Code is hereby amended to revise any cross-
references to Section 41.4, inpluding in Administrative Code S_ections 44 b.1 and 41E.1 and Police
Code Section 919.1, and, at the direction of the City Attorney, anywhere else in the Municipal Code, to

reflect the removal of the letter designations in Section 41.4.

Section 4. Effective and Operafive Dates. This ordinance shall apply to any residential
hotel that has not prooured a permit to convert on or before December 1, 2016, This
ordinance shall become effective 30 days after enactment. Enactment occurs when the
Mayor signs the ordinance, the Mayor returns the ordinance unsigned or does hot sign the
ordinance within ten days of recéiving it, or the Board of Supervisors 'overrides the Mayor's

veto of the ordinance.
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Section 5. Scope of Ordinance. Except as stated in Section 3 of this ordinance, in
enacting this ordinance, the Board of Supervisors intends to amend only those words,
phrases, paragraphs, subsections, sections, articles, numbers, punctuation marks, charts,
diagrams, or any other constituent parts of the Municipal Code that are explicitly shbwn in this
ordinance as additions, deletions, Board amendment additions, and Board amendment -
deletions in accordance with the “Note” that appears under the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

o o L
ROBB KAPLA
Deputy City Attorney
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AMENDED IN BOARD

FILE NO. 161291 113112017 ORDINANCE NO. 38-17

[Administrative Code - Update Hotel Conversion Ordinance]

Ordinance amending Administrative Code, Chapter 41, to update the Hotel Conversion
Ordinance, including: adding or refining definitions of tourist and transit use,
comparable unit, conversion, and low-income household; revising procedures for
permits to convert residential units; harmonizing fees énd penalty provisions with the
Building Code; eliminating seasonal short-term rentals for residential hotels that have
violated provisions of the Hotel Conversion Ordinance in the previous year; authorizing
the Department of Building Inspection to issue administrative subpoenas; adding an
operative date; and affirming the Planning Department’s determination under the

California Environmental Quality Act.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in sm,qle underlme ztalzcs Times New Roman font.
Deletions to Codes are in st
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in IHont.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Environmental Findings.

The Planning Department has determined that the actions contemplated in this
ordinance comply with the California Environmental Quality Act (California Public Resources
Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of
Supervisors in File No. 161291 and is incorporated herein by reference. The Board affi‘rms

this determination.
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Section 2. The Administrative Code is hereby amended by revising Sections 41.3,
41.4, 41.9,41.10, 41.11, 41.12, 41.13, 41.14, 41.19, and 41.20, to read as follows:
SEC. 41.3. FINDINGS

(m =) Certain uses provide both living accommodation and services, such as health

care, personal care and counseling, to residents of the City. Examples of such uses are
hospital, skilled nursing facility, AIDS hospice, intermediate care facility, asylum, sanitarium,
orphanage, prison, convent, rectory, residential care facility for the elderly, and community
care facility. Such facilities are often operated in building owned or leased by non-profit
organizations and provide needed services to the City's residents. To subject such facilities to
the provisions of this Chapter may deter future development. of such facilities. It is desirable
that such facilities exist and the City should encourage construction and operation of such
facilities.

(n o) Inaddition, a form of housing facilities called "transitional housing" provides
housing and supportive services to homeless persons and families and is intended to facilitate
the movement of homeless individuals and families to independent living or longer term
supportive residences in a reasonable amount of time. Transitional housing has individual

living quarters with physical characteristics often similar to a residential hotel (i.e.

Supervisors Peskin; Kim, Safai, Sheehy, Cohen, Ronen, Yee, Breed
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accommodations which provide privacy to residents) and provides a source of interim housing
for homeless individuals and families seeking to live independently.

(o p) The City's public, quasi-public and private social agencies serving the elderly and
needy persons often find it difficult to immediately locate suitable housing units for such
persons returning to independent living after hospitalization or upon leaving skilled-nursing or
intermediate care facilities within a short time after their discharge from a health facility. Such
persons often will require minimum supervision and other interim social service support. The
provision of a stable number of housing units for such emergency needs until permanent
housing can be secured and supportive services arranged are necessary and desirable for the
City. Emergency housing will have physical characteristics similar to "transitional housing" and
is often intended to be occupied for a period of less than one month.

{p ¢) The City also wishes to provide positive incentive to encourage residential hotel
owners and operators to comply with the terms of this Chapter. Hotel owners have expressed
a need to rent certain residential units on a short term basis during the winter months. In an
effort to address this need and to encourage compliance with this Chapter, the City wishes to
provide an opportunity to hotel owners who have complied with the terms of this Chapter to

rent a limited number of residential units to tourists during the winter months.

SEC. 41.4. DEFINITIONS.

(e Certificate of Use. Following the initial unit usage and annual unit usage

determination pursuant to the provisions of Sections 41.8 and 41,10 below, every hotel shall

be issued a certificate of use specifying the number of residential and tourist units herein.
6> Comparable Unit. A unit which is similar in size, services, rental amount,_and

facilities, and is designated the same category of housing as the existing unit, and which is located
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within the existing neighborhood or within a neighborhood with similar physical and

socioeconomic conditions, and is similarly affordable for low income, elderly, and disabled persons.

{e) Conversion. The change or attempted change of the use of a residential unit as

defined-insubsection-fg-betow-to a Tourist or Transienttonrist-use, or the elimination of a

residential unit,_ or the voluntary demolition of a residential hotel. However, a change in the

use of a residential hotel unit into a non-commercial use which serves only the needs of the

permanent residents, such as g resident's lounge, storeroomcommunity kitchen, or common

area, shall not constitute a conversion within the meaning of this Chapter 41, provided that the

residential hotel owner establishes that eliminating or re-designating an existing tourist unit instead of

a residential unit would be infeqsible.

s Disabled Person. A recipient of disability benefits.
te} Elderly Person. A person 62 years of age or older.
¢ Emergency Housing. A project which provides housing and supportive services to
elderly or low-income persons upon leaving a health facility and which has its primary purpose
offacilitating the return of such individuals to independent living. The emergency housing shall
provide services and living quarters pursuant to Section 41.13 herein and may be provided as
part of a "transitional housing" project. | _

¢ Hotel. Any building containing six or more guest rooms intended or designed to be
used, or which are used, rented, or hired out to be occupied or which are occupied for
sleeping purposes and dwelling purposes by guests, whether rent is paid in money, goods, or
services. It includes motels, as defined in Section 401 ChapterXIE-PartH of the SenLrancisco
Municipal-Code-(Housing Code}, but does not include any jail, health facilities as defined &y in
Section 1250 of the California Health and Safety Code, asylum, sanitarium, orphanage,
prison, convent, rectory, residential care facility for the elderly as defined in Section 1569.2 of

the Health and Safety Code, residential facilities as defined in Section 1502 of the Health and
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Safety Code or other institution in which human beings are housed or detained under legal
restraint, or any private club and nonprofit organization in existence on September 23, 1979,
provided, however, that nonprofit organizations which operated a residential hotel on
September 23, 1979, shall comply with the provisions of Section 41.8 herein.

&) Interested Party. A permanent resident of a hotel, or his or her authbrized
representative, or a former tenant of a hotel who vacated a residential unit within the past 90
days preceding the fﬂing of g complaint or court proceeding to enforce the provisions of this
Chapter 41. Interested party shall also mean any nonprofit organization, as defined in this

Section 41.4¢), which has the preservation or improvement of housing as a stated purpose in

# Low-Income Household. A household whose income does not exceed 60%

pw%w%oﬁheAwamﬂ@dmnQmmnmcwsﬂﬂ#&inCMnMr&me16110%%%&&m¥%maﬂm

2. 1y G -y
s s ,

¢ Low-Income Housing. Residential units whose rent may not exceed 30% pereent of

the gross monthly income of a #Low-ilncome #Household as defined insubsection-(i) above.

t Nonprofit Organization. An entity exempt from taxation pursuant to Title 26,
Section 501 of the United States Code.

& Operator. An eQOperator includes the lessee or any person or legal entity whether or
not the owner, who is responsible for the day-to-day operation of a residential hotel and to
whom a hotel license is issued for a #Residential A otel.

@ Owner. Owner includes any person or legal entity holding any ownership interest
in a #Residential A otel.

¢ Permanent Resident. A person who occupies a guest room for at least 32

consecutive days.
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te) Posting or Post. Where posting is required by this Chapter 4/, material shall be
posted in a conspicuous location at the front desk in the lobby of the haotel, or if there is no
lobby, in the public entranceway. No material posted may be removed by any person except
as otherwise provided in this Chapter. | |

» Residential Hotel. Any building or structure which contains a #Residential #Unit as
defined #-¢g) below unless exempted pursuant to the provisions of Sections 41.5 or 41.7
below.

{g Residential Unit. Any guest room as defined in Section 40/203-7ofChapter-XL
Part-Hof the San Francisco Munieipal-Code-fHousing Code) which had been occupied by a
permanént resident on September 23, 1979. Any guest room constructed subsequent to
September 23, 1979 or not occupied by a permanent resident on September 23, 1979, shall
not be subject to the provisions of this Chapter 41, provided however, if designated as a
residential unit pursuant to Section 41.6 of this Chapter or constructed as a replacement unit,
such residential units shall be subject to the provisions of this Chapter.

¢ Tourist Hotel. Any building containing six or more guest rooms intended or
designated to be used for commercial tourist use by providing accommodation to transient
guests on a nightly basis or longer. A tourist hotel shall be considered a commercial use

pursuant to €is-Planning Code Section 790.46246¢5) and shall not be defined as group

housing permitted in a residential area under &is~Planning Code Section 209.72.

Tourist or Transient Use. Any use of a guest room for less than a 32-day term of tenancy by a

party other than a Permanent Resident or-prospective-PermanentResident,

3 Tourist Unit. A guest room which was not occupied on September 23, 1979, by a
perimanent resident or is certified as g-#Tourist #Unit pursuant to Sections 41.6, 41.7 or 41.8
below. Designation as a tourist unit under this Chapter shall not supersede any limitations on

use pursuant to the Planning Code.
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) Transitional Housing. A project which provides housing and supportive services to
homeless persons and families or {Low-ilncome #Households at risk of becoming homeless
which has as its purpose facilitating the movement of homeless individuals or at-risk Low-i
Income hHouseholds to independent living within a reasonable amount of time. The
transitional housing shall provide services and living quarters as approved by the Planning
Commission that are similar to the residential unit being rep!aced pursuant to Section 41.13

herein and shall comply with all relevant provisions of City ordinances and regulations.

SEC. 41.9. RECORDS OF USE.

.(a) Dally Log. Each residential hote! shall maintain a daily log containing the status of
each room, whether it is occupied or vacant, whether it is used as a residential unit or tourist
unit, the name under which each adult occupant is registered, and the amount of rent
charged. Each hotel shall also provide receipts to each adult occupant, and maintain copies of
the receipts, showing: the room number; the name of ‘each adult occupant; the rental amount
and period paid for; and any associated charges imposed and paid, including but not limited to
security deposits and any tax. The daily log and copies of rent receipts shall be available for
inspection pursuant to the-provision-of Section 41.11(c) of this Chapter 41 upon demand by the
Director of the Departmeht of Building Inspection or the Director’s designee or the City
Attorney's Office between the hours of 9 a.m. and 5 p.m., Monday through Friday, unless the
Director of the Department of Building Inspection or the City Attorney's Office reasonably
believe that further enforcement efforts are necessary for specified residential hotels, in which
case the Department of Building Inspection or the City Attorney's Office shall notify the hotel
owner or operator that the daily logs and copies of rent receipts shall be available for
inspection between the hours of 9 a.m. and 7 p.m. Each hotel shall maintain the daily logs and

copies of rent receipts for a period of no less than 24 months. Should an owner or operator
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object to providing records for inspection, the Director of the Department of Building Inspection shall

have the authority to issue administrative subpoenas to investigate and enforce this Chapler’s .

provisions.
In addition to the investigative powers and enforcement mechanisms prescribed in this

Chapter, the City Attorney's Office shall have the authority to take further investigative action
and bring additional enforcement proceedings including the-inmmediate proceedings under

California Civil Code Section 1940.1.

® ® ® &

SEC. 41.10. ANNUAL UNIT USAGE REPORT.
(a) Filing. On November 1s¢ of each year, every hotel owner or operator subject to this

Chapter 4/ shall file with the Department of Building Inspection, either through an online form on

the Department’s website or a paper copy delivered to the Department, an Annual Unit Usage

Report containing the following information:

(1) The total number of units in the hotel as of October 15# of the year of filing;

(2) The number of residential and tourist units as of October 15# of the year of
filing; v

(3) The number of vacant residential units as of October 15# of the year of
filing; if more than 50% percent-of the units are vacant, explain why;

(4) The average rent for the residential hotel units as of October 15# of the year
of filing;

(5) The number of residential units rented by week or month as of October 15#;
of the year of filing; and

(6) The designation by room number and location of the residential units and

tourist units as of October 15#: of the year of filing,_along with a graphic floorplan reflecting
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room designations for each floor. The Gowner or operator shall maintain such designated units
as tourist or residential units for the following year unless the owner or operator notifies in
writing the Department of Building Inspection of a redesignation of units; the owner or operator
may redesignate units throughout the year, provided they notify the Department of Building
Inspection in wriﬁng by the next business day following such redesignation,_and update the
graphic floorplan on file with the Degértment of Building Inspection and maintain the proper
number of residential and tourist units at all times. The purpose of this provision is to simplify
enforcement efforts while providing the owner or operator with reasonable and sufficient
flexibility in designation and renting of rooms;

(7} The nature of services provided to the permanent residents and whether
there has been an increase or decrease in the services so provided, |

(8) A copy of the Daily Log, showing the number of units which are residential,

tourist, or vacant on the first Friday of each month Oectober-Lst—Februciy-tstIey-tst-and-AugustLst
of the year of filing.

(b) Notice of Annual Unit Usage Report. On the day of filing, the owner or operator
shall post a notice that a copy of the Annual Unit Usage Report submitted to the Department
of Building Inspection is available for inspection between the hours of 9:00 a.m. and 5:00 p.m.

Monday through Friday, which notice shall remain posted for 30 days. The Department shall

maintain a list of those properties that have filed or failed to submit annual reports on its website,

(c) Extension of Time for Filing. Upon application by an owner or operator and upon
showing good cause therefor, the Director of the Department of Building Inspection may grant
one extension of time not to exceed 30 days for said filing.

(d) Certificate of Annual Unit Usage Report. After receipt of a completed Annual
Unit Usage Report, the Department of Building Inspection shall issue a certified

acknowledgment of receipt.
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(e) Renewal of Hotel License and Issuance of New Certificate of Use. As of the
affective date of this Chapter 41, no hotel license may be issued to any owner or operator of a
hotel unless the owner or operator presents with his/her license application a certified
acknowledgment of receipt from the Department of Building Inspection of the Annual Unit
Usage Report for the upcoming year.

() Insufficient Filing; Penalties. The Director of the Department of Building
Inspection is authorized to assess a penalty as set forth helow for insufficient filing, with
interest on the penalty accruing at the rate of 1.5%ene-and-one-halfpercent per full month,